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TIMOTHY D. BLASER, C l a i m a n t 
James O'Neal, C l a i m a n t ' s A t t o r n e y 
SAIF Corp L e g a l , Defense A t t o r n e y 

WCB 81-00137 
October 7, 1982 
Order on Review 

Reviewed by Board Members L e w i s and F e r r i s . 

The S A I F C o r p o r a t i o n s e e k s r e v i e w of t h a t p o r t i o n of R e f e r e e 
McCullough's o r d e r which remanded c l a i m a n t ' s c l a i m f o r p s y c h i a t r i c 
t r e a t m e n t recommended by Dr. Hughes. SAIF c o n t e n d s t h a t t h e 
p s y c h o l o g i c a l i s s u e was n e i t h e r r a i s e d nor l i t i g a t e d a t t h e 
h e a r i n g . 

The f a c t s a s r e c i t e d by the R e f e r e e a r e adopted a s our own. 

S A I F a r g u e s t h a t t h e R e f e r e e i n c o r r e c t l y r u l e d on an i s s u e 
not r a i s e d by the p a r t i e s . We a g r e e . 

At the b e g i n n i n g of the h e a r i n g the f o l l o w i n g c o n v e r s a t i o n s 
were h e l d between t h e p a r t i e s and t h e R e f e r e e : 

"The R e f e r e e : Okay. As I u n d e r s t a n d i t , 
t h e s o l e i s s u e i s e x t e n t of u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y , i s t h a t 
c o r r e c t ? 

"Mr. O'Neal: That i s c o r r e c t . 

"Mr. Nyberg: There i s an overpayment." 

'me s o l e i s s u e , a s noted above, was e x t e n t of permanent p a r t i a l 
d i s a b i l i t y from an a p p e a l of the J u l y 1 3 , 1 9 8 1 D e t e r m i n a t i o n 
~ , . r p h g Board has p r e v i o u s l y s t a t e d i n M i c h a e l P e t k o v i c h , 3 4 
V o w x , a t t a 9 8 ( 1 9 8 2 ) : 

" R e f e r e e s (and the Board, t o o ) , s h o u l d 
c o n c e n t r a t e on making t h e b e s t p o s s i b l e 
d e c i s i o n on the i s s u e s r a i s e d by the 
p a r t i e s w i t h o u t the d i s t r a c t i o n of 
v o l u n t e e r i n g d e c i s i o n s on i s s u e s not 
r a i s e d . " 

No i s s u e was r a i s e d or e v i d e n c e p r e s e n t e d r e g a r d i n g c l a i m a n t ' s 
c l a i m f o r a g g r a v a t i o n o f a p s y c h o l o g i c a l c o n d i t i o n . Only a m e d i c a l 
r e p o r t was r e c e i v e d a f t e r t h e h e a r i n g from Dr. Hughes whic h i n d i 
c a t e d he was recommending p s y c h o l o g i c a l t r e a t m e n t . The e f f e c t o f 
the R e f e r e e ' s o r d e r i s t o make compensable a c o n d i t i o n which h a s 
n e v e r been a s s e r t e d by the c l a i m a n t , not a c c e p t e d o r d e n i e d by t h e 
i n s u r e r and, i n f a c t , n e v e r l i t i g a t e d a s an i s s u e a t a h e a r i n g . 
That p o r t i o n of the R e f e r e e ' s o r d e r i s , t h e r e f o r e , r e v e r s e d . 

* * * 

"The R e f e r e e : . . . The o n l y i s s u e we 
w i l l d e a l w i t h today though i s e x t e n t o f 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . i t 
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T u r n i n g t o the i s s u e r a i s e d a t t he h e a r i n g , e x t e n t o f c l a i m 
a n t ' s u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y , we f i n d t h a t t h e 
m e d i c a l e v i d e n c e i n d i c a t e s t h a t c l a i m a n t has s u s t a i n e d no p h y s i c a l 
i m pairment. However,.the m e d i c a l e v i d e n c e i s c l e a r t h a t c l a i m a n t 
h a s work r e s t r i c t i o n s p l a c e d upon him, which i n c l u d e no r e p e t i t i v e 
heavy l i f t i n g , bending o r s t o o p i n g . A l l of t h e s e motions a r e 
n e c e s s a r y i n the o n l y r e a l o c c u p a t i o n (body and f e n d e r r e p a i r ) t h a t 
" 1=- ;^ant h a s e v e r p e r f o r m e d . C l a i m a n t had 1 2 y e a r s of s c h o o l i n g 
but d i d not g e t a d i p l o m a . He i s o n l y 23 y e a r s o f age. He h a s 
a c h i e v e d t he s k i l l s r e q u i r e d of an a u t o body and f e n d e r r e p a i r m a n , 
and, t h e r e f o r e , has t h e a b i l i t y t o l e a r n . We f e e l t h a t c l a i m a n t 
would be a d e q u a t e l y compensated f o r h i s l o s s of wage e a r n i n g c a p a 
c i t y a r i s i n g out of t h i s i n d u s t r i a l i n j u r y by an award of 16° f o r 
5% u n s c h e d u l e d d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 1 9 , 1 9 8 2 i s r e v e r s e d . 

C l a i m a n t i s h e r e b y g r a n t e d an award o f 1 6 ° f o r 5% u n s c h e d u l e d 
d i s a b i l i t y . 

C l a i m a n t ' s a t t o r n e y i s g r a n t e d a s a r e a s o n a b l e a t t o r n e y ' s f e e 
25% of the i n c r e a s e d c o mpensation g r a n t e d by t h i s o r d e r . 

THELMA JAQUES, C l a i m a n t Own Motion 82-0217M 
P o z z i , Wilson e t a l . , C l a i m a n t ' s A t t o r n e y s October 7, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Own Motion D e t e r m i n a t i o n 
The above e n t i t l e d c l a i m was reopened p u r s u a n t t o a R e f e r e e ' s 

o r d e r of June 2 9 , 1 9 8 2 . The c l a i m a n t ' s p h y s i c i a n r e q u e s t e d 
r e o p e n i n g o f t h e c l a i m a p p r o x i m a t e l y t h r e e months a f t e r e x p i r a t i o n 
of c l a i m a n t ' s a g g r a v a t i o n r i g h t s . The f i r s t D e t e r m i n a t i o n Order on 
t h i s c l a i m i s s u e d August 2 2 , 1 9 7 5 ; t h e a g g r a v a t i o n p e r i o d e x p i r e d 
August 2 2 , 1 9 8 0 ; and the r e q u e s t f o r r e o p e n i n g was made November 
1 3 , 1 9 8 0 . I t was i n a p p r o p r i a t e f o r t h e R e f e r e e t o c o n s i d e r t h e 
" a g g r a v a t i o n c l a i m " and S A I F ' s " d e n i a l . " Cf C l a u d e A l l e n , 34 Van 
N a t t a 7 6 9 ( 1 9 8 2 ) . 

I n any e v e n t , t h i s c l a i m i s now i n open s t a t u s , and i t i s 
ready f o r c l o s u r e . C l a i m a n t has no r i g h t t o c l o s u r e p u r s u a n t t o 
ORS 6 5 6 . 2 6 8 . We c l o s e t h e c l a i m p u r s u a n t t o ORS 6 5 6 . 2 7 8 . C l a i m a n t 
i s h e r e b y g r a n t e d c o mpensation f o r temporary t o t a l d i s a b i l i t y from 
November 1 3 , 1 9 8 0 through December 3 1 , 1 9 8 0 and no a d d i t i o n a l award 
f o r permanent p a r t i a l d i s a b i l i t y . 

I T I S SC ORDERED. 

LEE M. KIGHT, C l a i m a n t WCB 81-11508 
Myrick, C o u l t e r e t a l . , C l a i m a n t ' s A t t o r n e y s October 7, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on R e c o n s i d e r a t i o n 

The Board has r e c e i v e d a Motion f o r R e c o n s i d e r a t i o n from t h e 
S A I F C o r p o r a t i o n o f i t s o r d e r o f D i s m i s s a l d i s m i s s i n g S A I F ' s 
R e q u e s t f o r Review a s h a v i n g not been t i m e l y f i l e d . H a v ing 
c o n s i d e r e d t h e motion and t h e a f f i d a v i t a t t a c h e d h e r e t o , S A I F ' s 
Motion f o r R e c o n s i d e r a t i o n i s g r a n t e d and upon r e c o n s i d e r a t i o n , 
t h e B o a r d ' s Order o f D i s m i s s a l i s s e t a s i d e and S A I F ' s R e q u e s t f o r 
Review i s h e r e b y a c c e p t e d . 

I T I S SO ORDERED. -1464-



ANTHONY SHOULDERBLADE, Deceased Claim No. CV0090300 
GLADYS SHOULDERBLADE, Claimant October 7, 1982 
P h i l Studenberg, A t t o r n e y Crime V i c t i m s A c t - -

Order of Remand 
C l a i m a n t , G l a d y s S h o u l d e r b l a d e , a p p a r e n t l y on b e h a l f o f h e r 

h e r s e l f and on b e h a l f of h e r d e c e a s e d husband, Anthony 
S h o u l d e r b l a d e , h a s r e q u e s t e d a h e a r i n g c o n c e r n i n g c l a i m s made f o r 
v i c t i m s of c r i m e compensation f o l l o w i n g t h e i s s u a n c e o f an Order 
and an Order on R e c o n s i d e r a t i o n by t h e Department o f J u s t i c e . The 
Department found t h e c l a i m o r c l a i m s not t o be compensable on t h e 
ground t h a t t h e c a u s e of t h e d e c e d e n t ' s d e a t h was u n c e r t a i n , and 
on t h e f u r t h e r ground t h a t Mr. S h o u l d e r b l a d e f a i l e d t o c o o p e r a t e 
f u l l y w i t h law enforcement o f f i c i a l s i n t h e a p p r e h e n s i o n and 
p r o s e c u t i o n of h i s a l l e g e d a s s a i l a n t . 

Our p r e l i m i n a r y r e v i e w o f t he r e c o r d i n t h i s m a t t e r i n d i c a t e s 
t h a t t h e r e c o r d i s i n c o m p l e t e l y d e v e l o p e d . The Department o f 
J u s t i c e ' s Order and Order on R e c o n s i d e r a t i o n r e f e r t o e v i d e n t i a r y 
m a t t e r s n o t p r o p e r l y d e v e l o p e d i n t h e r e c o r d . F o r example, t h e r e 
a r e r e f e r e n c e s t o s t a t e m e n t s a t t r i b u t e d t o t h e O f f i c e o f t h e 
D i s t r i c t A t t o r n e y and t h e M e d i c a l Examiner, an a l l e g a t i o n t h a t Mr. 
S h o u l d e r b l a d e may have d i e d o f pneumonia and an a l l e g a t i o n t h a t 
Mr. S h o u l d e r b l a d e may have f a l l e n out o f h i s h o s p i t a l bed and 
s u s t a i n e d f u r t h e r head i n j u r i e s w h i c h may have c a u s e d h i s d e a t h . 
T h e s e m a t t e r s have l i t t l e o r no f o u n d a t i o n i n t h e r e c o r d f o r w a r d e d 
t o us by t h e Department. 

I n h e r r e q u e s t f o r a h e a r i n g , Mrs. S h o u l d e r b l a d e a l l e g e s t h a t , 
s u b s e q u e n t t o an i n t e r v i e w w i t h a p o l i c e o f f i c e r d u r i n g w h i c h h e r 
husband r e f u s e d t o name h i s a s s a i l a n t , h e r husband changed h i s 
mind, d e c i d e d t o c o o p e r a t e w i t h law enforcement o f f i c i a l s and named 
h i s a s s a i l a n t . Mrs. S h o u l d e r b l a d e f u r t h e r a l l e g e s t h a t e f f o r t s 
were made t o c o n t a c t law enforcement o f f i c i a l s b u t t h a t h e r husband 
d i e d b e f o r e law enforcement o f f i c i a l s c o u l d i n t e r v i e w him a g a i n . 
Mrs. S h o u l d e r b l a d e f u r t h e r a l l e g e s t h a t t h e dece d e n t was under a 
c o u r t o r d e r d e c l a r i n g him inco m p e t e n t , t h a t she was h i s d u l y 
a p p o i n t e d g u a r d i a n , t h a t she was aware o f t h e i d e n t i t y o f t h e 
a s s a i l a n t and t h a t she was r e a d y a t a l l t i m e s t o c o o p e r a t e w i t h law 
en f o r c e m e n t o f f i c i a l s . 

The Department o f J u s t i c e ' s Order and Order on R e c o n s i d e r a t i o n 
do not r e f l e c t a c o n s i d e r a t i o n of whether and t o what e x t e n t t h e 
d e c e d e n t ' s a l l e g e d incompetency p r o v i d e d good c a u s e f o r f a i l u r e t o 
c o o p e r a t e a s p r o v i d e d i n ORS 1 4 7 . 0 1 5 ( 3 ) ; whether a s t h e a l l e g e d 
g u a r d i a n o f t h e d e c e a s e d p e r s o n , Mrs. S h o u l d e r b l a d e ' s r e a d i n e s s 
and a b i l i t y t o i d e n t i f y t h e a s s a i l a n t s a t i s f i e d t h e r e q u i r e m e n t s o f 
ORS 1 4 7 . 0 1 5 ( 3 ) ; whether and t o what e x t e n t t h e D i s t r i c t A t t o r n e y ' s 
a l l e g e d u n w i l l i n g n e s s t o p r o s e c u t e i s o b v i a t e d under ORS 
1 4 7 . 1 2 5 ( 1 ) ; whether t h e a l l e g e d f a l l i n t h e h o s p i t a l was w i t h i n t h e 
c h a i n of c a u s a t i o n from t h e o r i g i n a l i n j u r i e s and whether n o t w i t h 
s t a n d i n g o t h e r p o t e n t i a l c o n t r i b u t i n g f a c t o r s t o t h e d e c e d e n t ' s 
d e a t h t h e i n j u r i e s - a r i s i n g from t h e a s s a u l t were a m a t e r i a l c a u s e 
o f h i s d e a t h . L a s t l y , i t needs t o be c l a r i f i e d whether Mrs. 
S h o u l d e r b l a d e i s p r o s e c u t i n g a c l a i m i n h e r own r i g h t a s t h e depen
dent or r e l a t i v e o f a v i c t i m under ORS 14 7 . 0 1 5 ( 1 ) o r 147.025, a s 
th e l e g a l g u a r d i a n of t he deced e n t , o r a s t h e l e g a l r e p r e s e n t a t i v e 
of the d e c e d e n t ' s e s t a t e under ORS 147.335. 
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For t h e s e r e a s o n s , we remand t h i s m a t t e r t o t h e Department o f 
J u s t i c e f o r a more complete development o f t h e r e c o r d and c o n s i d e r 
a t i o n o f t h e l e g a l i m p l i c a t i o n s of t h e m a t t e r s d i s c u s s e d above. 

I T I S SO ORDERED. 

ROBERT DELEPINE, C l a i m a n t 
Marcy L e s k e l a , C l a i m a n t ' s A t t o r n e y 
SAIF Corp L e g a l , Defense A t t o r n e y 

WCB 81-05413 
October 8, 1982 
I n t e r i m Order 

C l a i m a n t r e q u e s t e d r e v i e w o f t h e R e f e r e e ' s o r d e r h e r e i n and 
t h e r e a f t e r moved t h e Board t o remand t h e c a s e t o t he R e f e r e e f o r 
f u r t h e r e v i d e n c e t a k i n g p u r s u a n t t o ORS 6 5 6 . 2 9 5 ( 5 ) . The Board 
d e f e r r e d r u l i n g on c l a i m a n t ' s motion f o r remand u n t i l t h e ti m e o f 
Board r e v i e w . The b r i e f s have been f i l e d and t h e c a s e h a s been 
d o c k e t e d f o r Board r e v i e w . I n r e v i e w i n g c l a i m a n t ' s motion f o r 
remand, i t a p p e a r s t h a t , a l t h o u g h c l a i m a n t h a s d e s c r i b e d t h e a d d i 
t i o n a l e v i d e n c e , t h e p r o f f e r e d e v i d e n c e h a s not been appended t o or 
o t h e r w i s e s u b m i t t e d w i t h c l a i m a n t ' s motion f o r remand. 

I n o r d e r t o d e t e r m i n e whether t h e proposed a d d i t i o n a l e v i d e n c e 
c o u l d have been o b t a i n e d i n the e x e r c i s e of due d i l i g e n c e and 
whether i t i s r e l e v a n t m a t e r i a l o r c o u l d p o s s i b l y change t h e r e s u l t 
r e a c h e d by t h e R e f e r e e ( i . e . , whether t h e c a s e h a s been " i m p r o p e r l y , 
i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d o r h e a r d by t h e 
r e f e r e e " ) , t h e Board d i r e c t s t h a t c l a i m a n t ' s c o u n s e l submit t h e 
a d d i t i o n a l m e d i c a l r e p o r t s w i t h i n f i v e d a y s o f t h e d a t e o f t h i s 
o r d e r , w i t h a copy o f t he r e p o r t s p r o v i d e d t o c o u n s e l f o r S A I F . The 
p r o f f e r e d a d d i t i o n a l e v i d e n c e w i l l be examined s o l e l y f o r p u r p o s e s 
o f d e t e r m i n i n g whether c l a i m a n t ' s motion f o r remand h a s an- m e r i t 
and w i l l n ot be r e v i e w e d a s p a r t o f t h e r e c o r d on Board r e v i e w . 

I T I S SO ORDERED. 

A r e q u e s t f o r r e v i e w , h a v i n g been d u l y f i l e d w i t h t h e Workers 
Compensation Board i n t h e a b o v e - e n t i t l e d m a t t e r by t h e c l a i m a n t , 
and s a i d r e q u e s t f o r r e v i e w now h a v i n g been withdrawn, 

I T I S THEREFORE ORDERED t h a t t h e r e q u e s t f o r r e v i e w now 
pending b e f o r e t h e Board i s h e r e b y d i s m i s s e d and t h e o r d e r o f t h e 
R e f e r e e i s f i n a l by o p e r a t i o n o f l a w . 

ROBERT D. FARANCE, Cla i m a n t 
R o l l e t a l . , C l a i m a n t ' s A t t o r n e y 
SAIF Corp L e g a l , Defense A t t o r n e y 
Wolf, G r i f f i t h e t a l . , Defense A t t o r n e y s 

WCB 78-04137,79-08194, 80-01028 & 79-11112 
October 8, 1982 
Order of D i s m i s s a l 
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ERMA GRAHAM, Claimant WCB 81-00622,81-07908 & 81-09041 
Roger D. Wal1ingford, C l a i m a n t ' s A t t o r n e y October 8, 1982 
Wolf, G r i f f i t h e t a l . , Defense A t t o r n e y s Order on R e c o n s i d e r a t i o n 
SAIF Corp L e g a l , Defense A t t o r n e y 
W i l l i a m S t o c k t o n , Defense A t t o r n e y 
The Beard i s s u e d an Order on Review on September 14, 1982, 

a f f i r m i n g t h e R e f e r e e ' s Order o f J a n u a r y 15, 1982. P r i o r t o t h e 
d a t e t h a t t h i s c a s e was d o c k e t e d f o r Board r e v i e w , c l a i m a n t moved 
th e Board f o r remand t o the R e f e r e e f o r f u r t h e r e v i d e n c e t a k i n g , 
p u r s u a n t t o ORS 6 5 6 . 2 9 5 ( 5 ) . We r e s e r v e d r u l i n g on c l a i m a n t ' s 
motion u n t i l the time o f Board r e v i e w . However, we made no r e f e r 
e n ce t o c l a i m a n t ' s motion i n our Order on Review, and c l a i m a n t 
s u b s e q u e n t l y r e q u e s t e d a r u l i n g t h e r e o n . We r e g a r d t h i s r e q u e s t 
a s one f o r r e c o n s i d e r a t i o n o f our Order on Review. 

The Board d e n i e s c l a i m a n t ' s motion f o r remand. I n Robert A. 
B a r n e t t , 31 Van N a t t a 172 ( 1 9 8 1 ) , a f f ' d . on o t h e r grounds, 59 Or 
App 133 ( 1 9 8 2 ) , we h e l d t h a t " [ t ] o m e r i t remand i t must be c l e a r l y 
shown t h a t m a t e r i a l e v i d e n c e was not o b t a i n a b l e w i t h due d i l i g e n c e 
b e f o r e t h e h e a r i n g . " 31 Van N a t t a a t 173. Subsequent C o u r t of 
A p p e a l s d e c i s i o n s have not a l t e r e d t h i s due d i l i g e n c e r e q u i r e m e n t . 
See Egge v. N u - S t e e l , 57 Or App 327 ( 1 9 5 2 ) ; M u f f e t t v. SA I F , 58 Or 
App 664 ( 1 9 8 2 ) . 

The e v i d e n c e which c l a i m a n t now s e e k s t o have c o n s i d e r e d by 
the R e f e r e e , which c l a i m a n t c o n t e n d s was not o b t a i n a b l e p r i o r t o 
th e h e a r i n g , c o n s i s t s of t h e r e s u l t s of a myelogram performed by a 
n e u r o l o g i c a l s u r g e o n who "apparently had n o t p r e v i o u s l y examined 
c l a i m a n t p r i o r t o t h e time o f t h e h e a r i n g on J a n u a r y 4, 1982. The 
e v i d e n c e t e n d e r e d by c l a i m a n t i n s u p p o r t o f h e r motion f o r remand 
i s a r e p o r t from t h i s p h y s i c i a n , d a t e d A p r i l 19, 1982, i n d i c a t i n g 
t h a t t h e myelogram he performed i n d i c a t e s a p r o t r u d i n g d i s c a t 
L 4 - L 5 , a s does a CAT s c a n . I n a l e t t e r r e p o r t t o c l a i m a n t ' s 
a t t o r n e y , t h i s p h y s i c i a n s t a t e s : " A f t e r r e v i e w i n g h e r e x t e n s i v e 
h i s t o r y t h a t you have p r o v i d e d , I would s t a t e t h a t h i s t o r i c a l f a c t s 
from t h i s l a d y a r e a p p a r e n t l y not r e l i a b l e . T h e r e f o r e , I am un a b l e 
to r e l a t e h e r back problem t o any p a r t i c u l a r i n c i d e n t s i n c e , a f t e r 
r e a d i n g t h i s r e v i e w you p r o v i d e d me w i t h , I do not f e e l t h e 
p a t i e n t ' s h i s t o r y i s r e l i a b l e . " 

C l a i m a n t h a s a l s o s u b m i t t e d a s t a t e m e n t from an o r t h o p e d i c 
s u r g e o n who p r e v i o u s l y examined c l a i m a n t and whose r e p o r t s were 
made a p a r t of the r e c o r d b e f o r e t h e R e f e r e e . The p r o f f e r e d s t a t e 
ment, d a t e d June 11, 1982, i n d i c a t e s t h a t i n t h i s p h y s i c i a n ' s 
o p i n i o n , "based on r e a s o n a b l e m e d i c a l p r o b a b i l i t y , t h i s p a t i e n t 
s u s t a i n e d a d i s c p r o t r u s i o n s e c o n d a r y t o h e r i n i t i a l i n j u r y . . . 
." T h i s p h y s i c i a n had performed a CAT s c a n a p p r o x i m a t e l y one y e a r 
e a r l i e r which r e f l e c t e d a p o s s i b l e d i s c h e r n i a t i o n a t t h e L5-S1 
l e v e l on t h e l e f t s i d e . T h i s d i a g n o s t i c r e p o r t was c o n s i d e r e d by 
th e R e f e r e e , who found t h a t i t " d i d not c o n t r i b u t e much." 

The R e f e r e e ' s o r d e r s t a t e s : 

" C l a i m a n t has been seen, t r e a t e d o r 
c o n s i d e r e d by about 25 m e d i c a l 
p r a c t i t i o n e r s , many of whose d e t a i l e d 
h i s t o r i e s a r e i n c l u d e d among the n e a r l y 100 
e x h i b i t s . * * * These m e d i c a l s r e v e a l 
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c l a i m a n t i s not a good h i s t o r i a n , n e i t h e r 
i s she a v e r y c o n v i n c i n g w i t n e s s . Thus t h e 
m e d i c a l s and c l a i m a n t ' s t e s t i m o n y a r e b o t h 
s u s p e c t . " 

As was the c a s e i n B a r n e t t , we h e r e f i n d t h a t c l a i m a n t ' s 
motion f o r remand t o the R e f e r e e f o r f u r t h e r e v i d e n c e t a k i n g i s 
" s i m p l y an e f f o r t by the s i d e t h a t l o s t a t a h e a r i n g t o g e t a d d i 
t i o n a l e v i d e n c e t o s t r e n g t h e n i t s c a s e . " 31 Van N a t t a a t 174. 
F u r t h e r m o r e , i n r e v i e w i n g t h e t e n d e r e d a d d i t i o n a l e v i d e n c e s o l e l y 
f o r t h e p u r p o s e o f r u l i n g on c l a i m a n t ' s motion f o r remand, we f i n d 
t h a t t h e p r o f f e r e d a d d i t i o n a l e v i d e n c e does not i n d i c a t e t h a t t h i s 
c a s e h a s been " i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y 
d e v e l o p e d o r h e a r d by the R e f e r e e . . . . " ORS 6 5 6 . 2 9 5 ( 5 ) , s e e 
M u f f e t t v. SAIF, s u p r a , 58 Or App a t 687. 

ORDER 

On r e c o n s i d e r a t i o n of t h e Board's Order on Review d a t e d 
September 14, 1982, t h e Board d e n i e s c l a i m a n t ' s motion f o r remand 
and a d h e r e s t o i t s former o r d e r . 

JOE HOLMES, JR., C l a i m a n t Own Motion 81-0034M 
P e t e r Hansen, C l a i m a n t ' s A t t o r n e y October 8, 1982 •.' 
SAIF Corp L e g a l , Defense A t t o r n e y Own Motion Order • 
C l a i m a n t h a s r e q u e s t e d t h a t h i s c l a i m f o r an i n j u r y s u s t a i n e d 

on May 25, 1973 be reopened f o r s u r g e r y recommended by D r . s K i e s t . 
C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . S A I F C o r p o r a t i o n h a s 
a u t h o r i z e d the s u r g e r y . The o n l y i s s u e b e f o r e us i s c l a i m a n t ' s 
e n t i t l e m e n t t o compensation f o r temporary t o t a l d i s a b i l i t y . The 
e v i d e n c e b e f o r e us i n d i c a t e s t h a t c l a i m a n t h a s been on f u l l s o c i a l 
s e c u r i t y b e n e f i t s s i n c e 1976. There i s no e v i d e n c e t h a t c l a i m a n t i s 
r e a d y and a v a i l a b l e f o r work, b u t r a t h e r t h a t he h a s r e t i r e d from 
t h e l a b o r market. Although the m e d i c a l e x p e n s e s w i l l be p a i d , 
c l a i m a n t ' s r e q u e s t f o r r e o p e n i n g of h i s c l a i m must be d e n i e d . 
Vernon M i c h a e l , Own Motion No. 81-0201M, 34 Van N a t t a 1212, 
(September 15, 1 9 8 2 ) . 
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KATHRYN P. ENGLISH, Claimant WCB 81-08287 
Harold Adams, C l a i m a n t ' s A t t o r n e y October 12, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 
Reviewed by Board Members B a r n e s and F e r r i s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s c f 
R e f e r e e B a n n e r ' s o r d e r w h i c h : ( 1 ) s e t a s i d e t h e D e t e r m i n a t i o n 
O r d e r d a t e d A u g u s t 26, 1981 as p r e m a t u r e ; ( 2 ) g r a n t e d c l a i m a n t 
c o m p e n s a t i o n f o r t e m p o r a r y t o t a l d i s a b i l i t y f r o m March 25, 1 9 8 1 
t h r o u g h A u g u s t 15, 1 9 8 1 , l e s s t i m e w o r k e d ; ( 3 ) g r a n t e d c l a i m a n t 
25% o f c o m p e n s a t i o n due f o r t e m p o r a r y t o t a l d i s a b i l i t y f r o m J a n u a r y 
18, 1982 t h r o u g h March 5, 1982 and an a t t o r n e y ' s f e e o f $250 p u r s u 
a n t t o OAR 436-83-460 and ORS 6 5 6 . 2 6 2 ( 9 ) ; and ( 4 ) g r a n t e d c l a i m 
a n t ' s a t t o r n e y 25% o f t h e a d d i t i o n a l t e m p o r a r y t o t a l d i s a b i l i t y 
made p a y a b l e by t h e o r d e r and an a d d i t i o n a l 25% o f any a d d i t i o n a l 
p e r m a n e n t p a r t i a l d i s a b i l i t y c l a i m a n t may r e c e i v e upon c l o s u r e . 

C l a i m a n t was e m p l o y e d , a t t h e t i m e o f i n j u r y , as a c r a b s h a k e r 
and d e v e l o p e d r i g h t w r i s t p a i n on December 8, 1980. Dr. R e n n i c k 
d i a g n o s e d a c u t e t e n o s y n o v i t i s . Dr. Meyers became t h e t r e a t i n g 
p h y s i c i a n . C l a i m a n t u n d e r w e n t s u r g i c a l r e l e a s e on F e b r u a r y 6, 
1 9 8 1 . Dr. Meyers r e l e a s e d c l a i m a n t t o r e g u l a r work on March 25, 
1 9 8 1 . 

T h e r e a f t e r Dr. Meyers' r e p o r t s r e f l e c t t h a t he saw c l a i m a n t i n 
A p r i l , i n June and A u g u s t . He i n d i c a t e d t h a t c l a i m a n t h a d n o t 
r e t u r n e d t o work b e c a u s e she f e l t she c o u l d n o t do t h e w o r k . Dr. 
M e yers k e p t r e i t e r a t i n g t h a t i n h i s o p i n i o n c l a i m a n t was p h y s i c a l l y 
c a p a b l e o f r e t u r n i n g t o h e r j o b . On A u g u s t 15, 1981 Dr. M e y e r s 
p e r f o r m e d m i n o r s u r g e r y t o remove a w i r e s u t u r e . The c l a i m was 
c l o s e d on A u g u s t 26, 1981 by a D e t e r m i n a t i o n O r d e r w h i c h g r a n t e d 
c o m p e n s a t i o n f o r t e m p o r a r y t o t a l d i s a b i l i t y t h r o u g h M arch 24, 1981 
and an award o f 5% l o s s o f t h e r i g h t h a n d . 

C l a i m a n t w o r k e d as a b a r t e n d e r f r o m J u l y t o November o f 1 9 8 1 . 
Soon t h e r e a f t e r she was h o s p i t a l i z e d f o r a b o u t 59 d a y s f o r u n r e 
l a t e d p r o b l e m s . 

On F e b r u a r y 17, 1982 Dr. M e l g a r d r e p o r t e d t h a t c l a i m a n t ' s 
w r i s t c o n d i t i o n was n o t s t a t i o n a r y and he d i d n o t know when she 
became u n s t a t i o n a r y b u t he knew she was u n a b l e t o work s i n c e h i s 
f i r s t e x a m i n a t i o n on J a n u a r y 18, 1982. The d i a g n o s i s was e n t r a p 
ment o f t h e m e d i a n n e r v e . EMG's, h o w e v e r , were m o s t l y n o r m a l . On 
March 10, 1982 Dr. N a t h a n r e p o r t e d t h a t c l a i m a n t ' s c o n d i t i o n was 
n o t m e d i c a l l y s t a t i o n a r y b u t she was c a p a b l e o f g a i n f u l e m p l o y m e n t . 
A l t h o u g h t h e m a t t e r i s f a r f r o m c l e a r , t h e p a r t i e s a p p a r e n t l y 
t r e a t e d t h i s i n f o r m a t i o n as s o m e t h i n g i n t h e n a t u r e o f an a g g r a v a 
t i o n c l a i m and t h e R e f e r e e r e l i e d upon i t i n o r d e r i n g t i m e l o s s 
p a i d f r o m J a n u a r y 18, 1982 t o March 5, 1982. I t i s a l s o u n c l e a r , 
b u t we c o n c l u d e t h a t SAIF does n o t c h a l l e n g e t h i s p o r t i o n o f t h e 
R e f e r e e ' s o r d e r on r e v i e w . 

I n i t i a l l y , Dr. Meyers was c l a i m a n t ' s t r e a t i n g p h y s i c i a n . 
A f t e r t h e F e b r u a r y 6, 1981 s u r g e r y Dr. Meyers r e l e a s e d c l a i m a n t f o r 
f u l l d u t y w o r k as o f March 25, 1 9 8 1 . A l t h o u g h c l a i m a n t t e s t i f i e d 
t h a t she c o n t i n u e d t o e x p e r i e n c e p a i n i n h e r r i g h t h a n d , Dr. 
M e y e r s ' r e p o r t s i n d i c a t e t h a t c l a i m a n t s h o u l d h a v e b e e n a b l e t o 
r e t u r n t o h e r r e g u l a r e m p l o y m e n t . T h e r e i s no c o n t r a r y m e d i c a l 
e v i d e n c e r e l a t i n g t o t h e p e r i o d M arch 25 t h r o u g h A u g u s t 15, 1 9 8 1 . 
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We f i n d t h a t c l a i m a n t ' s f a i l u r e t o r e t u r n t o h e r r e g u l a r e m p l o y m e n t 
was n o t t h e r e s u l t o f h e r m e d i c a l p r o b l e m ; r a t h e r , i t was due t o 
t h e f a c t t h a t h e r r e g u l a r j o b was n o t a v a i l a b l e a t t h e t i m e she was 
r e l e a s e d t o w o r k . F u r t h e r m o r e , c l a i m a n t has f a i l e d t o p r o v e t h a t 
she was n o t m e d i c a l l y s t a t i o n a r y a f t e r March 25, 1 9 8 1 , i n s p i t e o f 
t h e f a c t t h a t i t was s u b s e q u e n t l y n e c e s s a r y t o remove f r o m h e r hand 
a s u b c u t i c u l a r m e t a l s u t u r e . See ORS 6 5 6 . 0 0 5 ( 7 ) . A c c o r d i n g l y , t h e 
R e f e r e e ' s award o f a d d i t i o n a l t e m p o r a r y t o t a l d i s a b i l i t y f o r t h e 
p e r i o d M arch 25, t h r o u g h A u g u s t 15, 1 9 8 1 was e r r o r . Cf_. Humphrey 
v. SAIF, 58 Or App 360, 364-365 ( 1 9 8 2 ) ; H e d l u n d v. SAIF, 5 5 Or App 
313, 318 ( 1 9 8 1 ) . 

A l t h o u g h t h e R e f e r e e f o u n d t h a t c l a i m a n t became m e d i c a l l y s t a 
t i o n a r y A u g u s t 15, 1 9 8 1 , and a w a rded t i m e l o s s up u n t i l t h a t d a t e , 
he s e t a s i d e t h e A u g u s t 26, 1981 D e t e r m i n a t i o n O r d e r as p r e m a t u r e . 
We f i n d no b a s i s i n t h e r e c o r d f o r t h i s c o n c l u s i o n a n d , t h e r e f o r e , 
r e v e r s e t h i s p o r t i o n o f t h e o r d e r . 

SAIF a l s o c o n t e n d s t h a t t h e R e f e r e e e r r e d i n a w a r d i n g p e n a l 
t i e s and a t t o r n e y f e e s . The R e f e r e e a w a r d e d p e n a l t i e s and f e e s 
b a s e d upon a f i n d i n g t h a t SAIF f a i l e d t o c o m p l y w i t h OAR 
4 36-83-460, w h i c h r e q u i r e s an i n s u r e r t o p r o v i d e c o p i e s o f m e d i c a l 
r e p o r t s t o a c l a i m a n t o r h i s a t t o r n e y w i t h i n 15 d ays o f demand. 
Under t h e c i r c u m s t a n c e s o f t h i s c a s e , where t h e r e i s a c o n t i n u i n g 
o b l i g a t i o n t o f u r n i s h r e p o r t s r e c e i v e d a f t e r a demand ha s b e e n 
made, we i n t e r p r e t t h i s r u l e t o mean t h a t t h e i n s u r e r i s o b l i g a t e d 
t o p r o v i d e s u c h c o p i e s w i t h i n 15 d a y s o f t h e i n s u r e r ' s r e c e i p t o f 
t h e r e p o r t s . 

The r e p o r t s i n q u e s t i o n a r e E x h i b i t s 22, 23 and 24. No 
p e n a l t y f o r f a i l i n g t o d i s c l o s e E x h i b i t s 22 and 24 i s w a r r a n t e d 
b e c a u s e we f i n d i t has n o t been e s t a b l i s h e d t h a t t h e y w e re e v e r i n 
SAIF's p o s s e s s i o n . SAIF r e c e i v e d E x h i b i t 23 on March 2, 1 9 8 2 . 
T h a t r e p o r t was f u r n i s h e d t o c l a i m a n t ' s a t t o r n e y t h e same d a y as 
t h e h e a r i n g , March 17, 1982. A l t h o u g h i t o b v i o u s l y w o u l d h a v e b e e n 
more c o u r t e o u s f o r SAIF t o h a v e s e n t c l a i m a n t ' s c o u n s e l a c o p y o f 
E x h i b i t 23 as soon as p o s s i b l e a f t e r r e c e i v i n g i t and as l o n g as 
p o s s i b l e b e f o r e t h e h e a r i n g d a t e , t h e f a c t r e m a i n s t h a t E x h i b i t 23 
was f u r n i s h e d t o c l a i m a n t ' s c o u n s e l on t h e f i f t e e n t h d a y a f t e r SAIF 
r e c e i v e d i t . SAIF's a c t i o n s d i d n o t v i o l a t e t h e r e q u i r e m e n t s o f 
CAR 436-83-460 and, t h e r e f o r e , no p e n a l t y f o r n o n c o m p l i a n c e w i t h 
t h a t r u l e i s w a r r a n t e d . T h e r e i s no i s s u e c o n c e r n i n g OAR 
4 3 6 - 8 3 - 4 0 0 ( 3 ) , i n a s m u c h as t h e s e d o c u m e n t s were n o t d o c u m e n t s upon 
w h i c h SAIF i n t e n d e d t o r e l y o r d i d r e l y a t h e a r i n g . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 13, 1982 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . Those p o r t i o n s t h a t a w a r d e d t e m p o r a r y t o t a l 
d i s a b i l i t y c o m p e n s a t i o n f o r t h e p e r i o d March 25, 1 9 8 1 t h r o u g h . 
A u g u s t 15, 1 9 8 1 , s e t a s i d e t h e D e t e r m i n a t i o n O r d e r d a t e d A u g u s t 26, 
1981 as p r e m a t u r e and a w a r d e d p e n a l t i e s and a t t o r n e y f e e s a r e 
r e v e r s e d , and t h e D e t e r m i n a t i o n O r d e r d a t e d A u g u s t 26, 1 9 8 1 i s 
r e i n s t a t e d and a f f i r m e d . Those p o r t i o n s t h a t a w a r d e d c o m p e n s a t i o n 
f o r t e m p o r a r y t o t a l d i s a b i l i t y f r o m J a n u a r y 18, 1982 t o M a r c h 5, 
1982 and a l l o w e d an a t t o r n e y f e e p a y a b l e f r o m t h e i n c r e a s e d compen
s a t i o n a w a r d e d a r e a f f i r m e d . 
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PAUL S. G I L L , C l a i m a n t WCB 80-09492 & 81-08254 
Hugh C o l e , C l a i m a n t ' s A t t o r n e y October 12, 1982 
Schwabe, W i l l i a m s o n e t a l . , Defense A t t o r n e y s Order on R e c o n s i d e r a t i o n 
Wolf, G r i f f i t h e t a l . , Defense A t t o r n e y s 

I n s u r e r EBI Companies r e q u e s t e d r e v i e w o f t h a t p o r t i o n o f 
R e f e r e e M c C u l l o u g h 1 s o r d e r w h i c h a s s i g n e d t o i t r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s s u r g e r y and r e s u l t i n g t i m e l o s s . The s o l e i s s u e i s 
i n s u r e r r e s p o n s i b i l i t y . On J u l y 30, 1982, t h e B o a r d i s s u e d i t s 
O r d e r on Review h e r e i n . EBI Companies r e q u e s t e d r e c o n s i d e r a t i o n 
and on A u g u s t 12, 1S82, we a b a t e d t h e O r d e r on Review t o a l l o w t h e 
B e a r d more t i m e t o c o n s i d e r EBI's c o n t e n t i o n s . On 
r e c o n s i d e r a t i o n , we a r e n o t p e r s u a d e d t o r e a c h a d i f f e r e r e n t 
r e s u l t , b u t b e l i e v e t h a t a d i s c u s s i o n o f o u r r a t i o n a l e i s 
j u s t i f i e d . A c c o r d i n g l y , we w i t h d r a w o u r p r e v i o u s O r d e r on Review 
and s u b s t i t u t e t h e f o l l o w i n g i n i t s s t e a d . 

We a d o p t t h e f a c t s as s e t f o r t h i n t h e R e f e r e e ' s o r d e r , and 
a d o p t h i s c o n c l u s i o n s s u b j e c t t o t h e f o l l o w i n g comments. 

I n J a n u a r y 1981 c l a i m a n t ha d w r i s t f u s i o n s u r g e r y . The s u r 
g e r y was n e c e s s i t a t e d by d e g e n e r a t i v e a r t h r i t i s o f t h e w r i s t . The 
a r t h r i t i c c o n d i t i o n , i n t u r n , was c a u s e d by a s e r i e s o f w r i s t 
f r a c t u r e s c l a i m a n t s u s t a i n e d b e t w e e n 1975 and 1980. The d i s p u t e 
h e r e i s b e t w e e n t h e i n s u r e r on t h e r i s k a t t h e t i m e c l a i m a n t 
s u s t a i n e d a f r a c t u r e d w r i s t i n A p r i l , 1979 ( T r u c k I n s u r a n c e 
E x c h a n g e ) and t h e i n s u r e r on t h e r i s k a t t h e t i m e c l a i m a n t a g a i n 
f r a c t u r e d h i s w r i s t i n J u n e , 1980 ( E B I C o m p a n i e s ) . C l a i m a n t ' s 
t r e a t i n g p h y s i c i a n t e s t i f i e d t h a t t h e 1975 f r a c t u r e was t h e 
p r e c i p i t a t i n g f a c t o r i n t h e o n s e t o f t h e a r t h r i t i s , t h a t e a c h o f 
t h e s u c c e s s i v e f r a c t u r e s c o n t r i b u t e d e q u a l l y and m a t e r i a l l y t o t h e 
a r t h r i t i s t h a t u l t i m a t e l y r e q u i r e d s u r g e r y i n 1 9 8 1 , and t h a t t h e r e 
was i n s u f f i c i e n t a r t h r i t i c s p u r r i n g p r i o r t o t h e 1980 f r a c t u r e t o 
j u s t i f y a w r i s t f u s i o n a t t h a t t i m e . However, t h e m e d i c a l 
e v i d e n c e a l s o e s t a b l i s h e s t h a t a r t h r i t i s i s a c o n d i t i o n t h a t t a k e s 
y e a r s t o d e v e l o p , and t h a t s u r g e r y was f i r s t m e n t i o n e d l e s s t h a n 
t h r e e months a f t e r t h e l a s t i n j u r y and t h e need f o r i t c o n f i r m e d 
b a s e d on x - r a y s t a k e n f o u r months a f t e r t h e l a s t i n j u r y . 

W i t h r e s p e c t t o t h e t r e a t i n g p h y s i c i a n ' s t e s t i m o n y t o t h e 
e f f e c t t h a t t h e l a s t f r a c t u r e was an e q u a l and m a t e r i a l 
c o n t r i b u t i n g c a use o f t h e need f o r w r i s t f u s i o n s u r g e r y , we 
b e l i e v e we a r e n o t bound by t h a t c o n c l u s i o n e v e n i f t h e e v i d e n c e 
i s u n c o n t r o v e r t e d . Edwin A. B o l l i g e r , 32 Van N a t t a 559 ( 1 9 8 1 ) , 
a f f ' d . w i t h o u t o p p i n i o n , 58 Or App 222 ( 1 9 8 2 ) . The need f o r 
s u r g e r y i n t h i s c a s e f o l l o w e d so c l o s e l y on t h e h e e l s o f t h e l a s t 
i n j u r y t h a t i t i s e n t i r e l y p o s s i b l e t h a t t h e d e g r e e o f 
c o n t r i b u t i o n a t t r i b u t a b l e t o t h e l a s t i n j u r y was l e s s t h a n 
m a t e r i a l . However, i t does n o t f o l l o w t h a t t h e i n s u r e r on t h e 
r i s k a t t h e t i m e o f t h e l a s t f r a c t u r e i s a b s o l v e d o f 
r e s p o n s i b i l i t y . 

EBI Companies c i t e s t h e l a s t i n j u r i o u s e x p o s u r e r u l e i n 
s u p p o r t o f i t s p o s i t i o n t h a t i t i s n o t l i a b l e f o r t h e s u r g e r y i n 
q u e s t i o n h e r e . 

" ' I f t h e s e c o n d i n j u r y t a k e s t h e f o r m 
m e r e l y o f a r e c u r r e n c e o f t h e f i r s t , and i f 
t h e s e c o n d i n c i d e n t does n o t c o n t r i b u t e e ven 
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s l i g h t l y t o t h e c a u s a t i o n o f t h e d i s a b l i n g 
c o n d i t i o n , t h e i n s u r e r on t h e r i s k a t t h e t i m e 
o f t h e o r i g i n a l i n j u r y r e m a i n s l i a b l e f o r t h e 
s e c o n d . 1 " 

S m i t h v . Ed's Pancake House, 27 Or App 3 6 1 , 365 ( 1 9 7 6 ) , q u o t i n g 
f r o m 4 L a r s o n , Workmen's C o m p e n s a t i o n Law, 95.12 ( 1 9 7 6 ) . 

S t r i c t l y s p e a k i n g , r u l e s e m p l o y e d t o d i s t i n g u i s h a new i n j u r y 
f r o m an a g g r a v a t i o n o f a p r e v i o u s i n j u r y a r e n o t a p p l i c a b l e h e r e 
b e c a u s e E B I Companies has a l r e a d y a c c e p t e d r e s p o n s i b i l i t y f o r t h e 
l a s t f r a c t u r e d w r i s t as a "new i n j u r y " . However, where t h e r e a r e 
m u l t i p l e p r i o r a c c e p t e d i n j u r i e s and s u b s e q u e n t need f o r m e d i c a l 
s e r v i c e s , p o l i c y c o n s i d e r a t i o n s s i m i l a r t o t h o s e u s e d t o d e t e r m i n e 
new i n j u r y v e r s u s a g g r a v a t i o n a r e r e l e v a n t t o d e t e r m i n e 
r e s p o n s i b i l i t y f o r s u b s e q u e n t m e d i c a l s e r v i c e s . 

The l a s t i n j u r i o u s e x p o s u r e r u l e r e f e r s t o w h e t h e r t h e s e c o n d 
i n c i d e n t c o n t r i b u t e s "even s l i g h t l y " t o c a u s a t i o n o f t h e 
c o n d i t i o n . T h e r e can be no d o u b t t h a t i n t h i s c a s e t h e l a s t w r i s t 
f r a c t u r e c o n t r i b u t e d a t l e a s t s l i g h t l y , a l t h o u g h p e r h a p s n o t 
m a t e r i a l l y , t o t h e a r t h r i t i c c o n d i t o n w h i c h u l t i m a t e l y r e q u i r e d 
s u r g e r y . We a r e n o t e n t i r e l y s u r e t h a t t h e l a s t i n j u r i o u s 
e x p o s u r e r u l e c r e a t e s a new s t a n d a r d o f " s l i g h t c a u s a t i o n " w h i c h 
i s d i f f e r e n t f r o m " m a t e r i a l c o n t r i b u t i o n " . I n a n o t h e r p o r t i o n o f 
L a r s o n ' s d e s c r i p t i o n o f t h e l a s t i n j u r i o u s e x p o s u r e r u l e , he 
s t a t e s : 

" [ I f ] t h e s e c o n d i n c i d e n t c o n t r i b u t e s i n d e p e n d e n t l y 
t o t h e i n j u r y , t h e s e c o n d i n s u r e r i s s o l e l y l i a b l e , 
e v e n i f t h e i n j u r y w o u l d h ave been much l e s s s e v e r e 
i n t h e absence o f t h e p r i o r c o n d i t i o n , and e v e n i f 
t h e p r i o r i n j u r y c o n t r i b u t e d t h e m a j o r p a r t o f t h e 
f i n a l c o n d i t i o n . " L a r s o n , I d . 

L a r s o n may h a v e c o n t e m p l a t e d t h a t " s l i g h t " c a u s a t i o n ends were 
" m a j o r " c a u s a t i o n l e a v e s o f f . Under Oregon l a w , o f c o u r s e , i t i s 
e n t i r e l y p o s s i b l e f o r one i n j u r y t o be a m a j o r c a u s e and a n o t h e r 
i n j u r y t o be a m a t e r i a l c a use o f a c o n d i t i o n , and l i a b i l i t y f o r 
t h e c o n d i t i o n w i l l r e m a i n w i t h t h e e m p l o y e r / i n s u r e r on t h e r i s k a t 
t h e t i m e o f t h e i n j u r y t h a t was a m a t e r i a l c o n t r i b u t i n g c a u s e . 
G r a b l e v. W e y e r h a e u s e r Co., 291 Or 387 ( 1 9 8 1 ) I n s u c h c a s e s , w h a t 
L a r s o n c h a r a c t e r i z e s as " s l i g h t c a u s a t i o n " w o u l d p r o b a b l y be 
e q u i v a l e n t u n d e r Oregon l a w t o " m a t e r i a l c a u s a t i o n " . 

I n any e v e n t , i n t h i s c a s e , we f i n d t h a t t h e d e g r e e o f 
c o n t r i b u t i o n t o c l a i m a n t ' s c o n d i t i o n f r o m t h e l a s t f r a c t u r e i s 
s u f f i c i e n t t o i n v o k e t h e r u l e o f Roger B a l l i n g e r , 34 Van N a t t a 732' 
( 1 9 8 2 ) . I n B a l l i n g e r , we h e l d t h a t where t h e r e a r e m u l t i p l e p r i o r 
c o m p e n s a b l e i n j u r i e s t o t h e same body p a r t , r e s p o n s i b i l i t y f o r 
s u b s e q u e n t m e d i c a l s e r v i c e s and t i m e l o s s w i l l be a s s i g n e d t o t h e 
e m p l o y e r / i n s u r e r on t h e r i s k a t t h e t i m e o f t h e l a s t i n j u r y t o 
t h a t body p a r t . I t i s i m p l i c i t i n B a l l i n g e r t h a t t h e l a s t i n j u r y 
must have r e t a i n e d some c a u s a l r e l a t i o n s h i p t o t h e c o n d i t i o n t h a t 
s u b s e q u e n t l y r e q u i r e d m e d i c a l s e r v i e s . 

We r e c o g n i z e t h a t i n c a s e s where t h e d e g r e e o f c o n t r i b u t i o n 
f r o m t h e l a s t i n j u r y c o u l d be c h a r a c t e r i z e d as a t l e a s t s l i g h t b u t 
l e s s t h a n m a t e r i a l , t h e e m p l o y e r / i n s u r e r o n t h e r i s k a t t h a t t i m e 
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becomes l i a b l e w h e r e , b u t f o r p r i o r i n d u s t r i a l i n j u r i e s , t h a t 
e m p l o y e r / i n s u r e r w o u l d n o t h a v e been l i a b l e . To t h a t e x t e n t , t h e 
l a s t i n j u r i o u s e x p o s u r e r u l e and t h e B a l l i n g e r r u l e a r e c l e a r l y 
a r b i t r a r y . N e v e r t h e l e s s , t h e Oregon Supreme C o u r t h a s d e t e r m i n e d 
t h e r e i s a need t o impose l i a b i l i t y w here t h e d e g r e e o f 
c o n t r i b u t i o n f r o m a c e r t a i n employment e x p o s u r e i s c o n s i d e r a b l y 
l e s s t h a n m a t e r i a l . I n B r a c k e v . Baza'r I n c . 293 Or 239 ( 1 9 8 2 ) , 
t h e C o u r t d i s c u s s e d t h e f a c t t h a t r e s p o n s i b i l i t y c a n be a s s i g n e d 
t o a n e m p l o y e r where t h a t e m p l o y e r ' s w o r k c o n d i t i o n s m e r e l y " c o u l d 
h a v e " c a u s e d an o c c u p a t i o n a l d i s e a s e : 

"The r e a s o n f o r t h e r u l e s l i e s n o t i n t h e i r 
a c h i e v e m e n t o f i n d i v i d u a l i z e d j u s t i c e , b u t 
r a t h e r i n t h e i r u t i l i t y i n s p r e a d i n g l i a b i l i t y 
f a i r l y among e m p l o y e r s by t h e l a w o f a v e r a g e s 
and i n r e d u c i n g l i t i g a t i o n . " 293 Or A t 248. 

I t f o l l o w s t h a t t h e R e f e r e e c o r r e c t l y a s s i g n e d r e s p o n s i b i l i t y 
t o E E I Companies, I n c . , t h e i n s u r e r on t h e r i s k a t t h e t i m e 
c l a i m a n t most r e c e n t l y f r a c t u r e d h i s w r i s t . T h i s i n j u r y 
c o n t r i b u t e d a t l e a s t s l i g h t l y t o t h e c a u s a t i o n o f t h e a r t h r i t i c 
c o n d i t i o n w h i c h u l t i m a t e l y r e q u i r e d s u r g e r y . 

ORDER 

On R e c o n s i d e r a t i o n o f t h e B o a r d ' s O r d e r on Review d a t e d J u l y 
30, 1982 t h e B o a r d ' s f o r m e r o r d e r i s w i t h d r a w n and t h e f o r e g o i n g 
O r d e r on R e c o n s i d e r a t i o n i s s u b s t i t u t e d t h e r e f o r . 

The R e f e r e e ' s o r d e r d a t e d November 5, 1981 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $350 f o r s e r v i c e s r e n d e r e d o n B o a r d 
r e v i e w , p a y a b l e by EBI Companies. 

REX L. HARRIS, C l a i m a n t WCB 79-07093 
C h a r l e s P a u l s o n , C l a i m a n t ' s A t t o r n e y October 12, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order Denying Motion t o Remand 

T h i s c a s e i s c u r r e n t l y b e f o r e us on remand f r o m t h e Supreme 
C o u r t . H a r r i s v . SAIF, 292 Or 683 ( 1 9 8 2 ) . The SAIF C o r p o r a t i o n 
h a s moved t h a t t h i s c a s e be f u r t h e r remanded t o t h e R e f e r e e f o r t h e 
t a k i n g o f a d d i t i o n a l e v i d e n c e . 

SAIF h a s s u b m i t t e d s e v e r a l m e d i c a l r e p o r t s g e n e r a t e d a f t e r t h e 
c l o s u r e o f t h e r e c o r d f o l l o w i n g t h e A p r i l 10, 1980 h e a r i n g . SAIF 
c o n t e n d s t h a t one o f t h e s e r e p o r t s d o c u m e n t s t h a t c l a i m a n t d i d n o t 
s u f f e r i r r e v e r s i b l e o r g a n i c b r a i n damage, c o n t r a r y t o t h e f i n d i n g s 
o r a s s u m p t i o n s i n p r i o r p r o c e e d i n g s , and t h a t s u c h i n f o r m a t i o n was 
unknown t o t h e p a r t i e s a t t h e t i m e o f t h e h e a r i n g i n A p r i l o f 1980. 

We c o n c l u d e t h a t Dr. C o l i s t r o ' s r e p o r t d a t e d A p r i l 28, 1982 
i s n o t an a d e q u a t e b a s i s f o r r e m a n d i n g . SAIF a c k n o w l e d g e s t h a t i t 
made no e f f o r t a t o r b e f o r e t h e p r i o r h e a r i n g t o c o n t e s t t h e p r e 
s e nce o f o r g a n i c b r a i n damage. M o r e o v e r , we f i n d Dr. C o l i s t r o ' s 
r e p o r t t o be m e r e l y a r g u m e n t a t i v e on t h a t i s s u e . 

T h i s c a se w i l l p r o c e e d t o r e c o n s i d e r a t i o n on remand f r o m t h e 
Supreme C o u r t on t h e r e c o r d made b e f o r e t h e R e f e r e e and SAIF's 
M o t i o n t o Remand i s d e n i e d . 
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JOHN H. HAWKINS, Cl a i m a n t WCB 81-10702 
Karol Kersh and A s s o c i a t e s , C l a i m a n t ' s A t t o r n e y s October 12, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 
Reviewed by Board Members B a r n e s and L e w i s . 

SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e G a l t o n ' s o r d e r 
w h i c h s e t a s i d e a v o c a t i o n a l t r a i n i n g p r o g r a m t e r m i n a t i o n o r d e r 
i s s u e d by t h e F i e l d S e r v i c e s D i v i s i o n o f t h e W o r k e r s C o m p e n s a t i o n 
D e p a r t m e n t . SAIF a s s e r t s t h a t c l a i m a n t ' s t r a i n i n g p r o g r a m was 
p r o p e r l y t e r m i n a t e d . S h o u l d we a g r e e w i t h t h a t c o n t e n t i o n , t h e 
p a r t i e s a l t e r n a t i v e l y a r g u e t h e e x t e n t o f c l a i m a n t ' s p e r m a n e n t 
d i s a b i l i t y . 

C l a i m a n t i n j u r e d h i s l o w back on J a n u a r y 19, 1976 w h i l e 
w o r k i n g as a r o o f e r . . F o l l o w i n g t h e i n j u r y , he was t r e a t e d 
c o n s e r v a t i v e l y b u t e v e n t u a l l y h a d t o u n d e r g o a b i l a t e r a l p o s t e r i o r 
s p i n a l f u s i o n i n O c t o b e r o f 1977. He has c o n t i n u e d t o h a v e l o w 
back p a i n and i s now r e s t r i c t e d t o l i g h t w o r k . C l a i m a n t was 36 
y e a r s o l d a t t h e t i m e o f t h e h e a r i n g . 

Over t h e l a s t few y e a r s c l a i m a n t has p a r t i c i p a t e d i n t h r e e 
v o c a t i o n a l r e h a b i l i t a t i o n p r o g r a m s t h r o u g h t h e F i e l d S e r v i c e s 
D i v i s i o n . He was f i r s t p l a c e d i n t o a p r o g r a m t o be t r a i n e d as a 
b u i l d i n g i n s p e c t o r t h r o u g h c l a s s e s a t Chemeketa Community 
C o l l e g e . A f t e r a b o u t a month and a h a l f , c l a i m a n t q u i t g o i n g t o 
t h e c l a s s e s b e c a u s e t h e p r o l o n g e d s i t t i n g i n c r e a s e d h i s b a c k p a i n 
and b e c a u s e he l a c k e d s u f f i c i e n t r e a d i n g and w r i t i n g s k i l l s t o 
k eep up w i t h t h e p r o g r a m . 

I n t h e f a l l o f 1980, c l a i m a n t was r e f e r r e d t o t h e C a l l a h a n 
C e n t e r f o r e v a l u a t i o n . He was e x a m i n e d by Dr. H e n r y , a 
p s y c h o l o g i s t , on September 30, 1980. Dr. H enry n o t e d t h a t 
c l a i m a n t was a t l e s s t h a n a f i f t h g r a d e r e a d i n g and v o c a b u l a r y 
l e v e l and s t a t e d t h a t " [ i ] t i s p o s s i b l e t h a t he e x h i b i t s a 
s p e c i f i c l e a r n i n g d i s a b i l i t y t h o u g h t h i s p o s s i b i l i t y was n o t 
t h o r o u g h l y e v a l u a t e d . " A change i n h i s v o c a t i o n a l t r a i n i n g was 
recommended b u t no f u r t h e r t e s t i n g t o d e t e r m i n e w h e t h e r o r n o t 
c l a i m a n t had a s p e c i f i c l e a r n i n g d i s a b i l i t y was done p r i o r t o h i s 
e n t e r i n g i n t o t h e n e x t t r a i n i n g p r o g r a m . 

C l a i m a n t ' s s e c o n d t r a i n i n g p r o g r a m was t o become a r o o f i n g 
e s t i m a t o r and s a l e s m a n . As p a r t o f t h e p r o g r a m , a r o o f i n g company 
had a g r e e d t o h i r e c l a i m a n t as a s a l e s m a n upon c o m p l e t i o n o f h i s 
t h r e e months o f t r a i n i n g . C l a i m a n t c o m p l e t e d t h e t r a i n i n g c l a s s e s 
b u t was s t i l l u n a b l e t o w r i t e up a c o n t r a c t b e c a u s e o f h i s 
i n a b i l i t y t o s p e l l . The r o o f i n g company t h a t h a d a g r e e d t o h i r e 
c l a i m a n t w o u l d o n l y h i r e h i m t o work as a r o o f e r and n o t a 
s a l e s m a n . He went back t o work as a r o o f e r b u t was p h y s i c a l l y 
u n a b l e t o do t h e w o r k . 

C l a i m a n t t h e n began t a k i n g c l a s s e s on h i s own a t Chemeketa t o 
t r y t o o b t a i n a GED c e r t i f i c a t e . I n J u l y o f 1 9 8 1 he r e t u r n e d t o 
t h e C a l l a h a n c e n t e r f o r a n o t h e r e v a l u a t i o n . C l a i m a n t was 
d i a g n o s e d as h a v i n g d y s l e x i a and p o s s i b l y a l e s i o n i n h i s b r a i n . 
C l a i m a n t w o u l d n o t be a b l e t o p e r f o r m j o b s t h a t r e q u i r e more t h a n 
m i n i m a l s p e l l i n g and r e a d i n g a b i l i t i e s . W i t h t h e v a l u e o f 
h i n d s i g h t , i t i s now o b v i o u s t h a t t h e t w o e a r l i e r t r a i n i n g 
p r o g r a m s were i n a p p r o p r i a t e b e c a u s e o f c l a i m a n t ' s d y s l e x i a . 
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As t h e t h i r d e f f o r t , c l a i m a n t was p l a c e d i n an on t h e j o b 
t r a i n i n g p r o g r a m w o r k i n g as a g u n s m i t h ' s a p p r e n t i c e . He be g a n 
work a t a gun shop on September 29, 1 9 8 1 . The p r o p r i e t o r was t o 
r e c e i v e $100 p e r month t o t r a i n c l a i m a n t and d i d n o t have t o p a y 
h i m a n y wages. C l a i m a n t was v e r y i n t e r e s t e d i n l e a r n i n g t h i s 
t r a d e and a p p a r e n t l y was a b l e t o do t h e work r e q u i r e d o f h i m i n 
t h e g un s h o p . I t a p p e a r s f r o m t h e r e c o r d t h a t t h e r e was some 
d i f f e r e n c e o f o p i n i o n b e t w e e n t h e e m p l o y e r and c l a i m a n t as t o what 
t y p e o f w o r k he s h o u l d be p e r f o r m i n g . The e m p l o y e r seemed t o want 
c l a i m a n t t o l e a r n t h e i n v e n t o r y and c o u n t e r s a l e s p a r t o f t h e 
b u s i n e s s b e f o r e he began l e a r n i n g t o r e p a i r g u n s . C l a i m a n t , o n 
t h e o t h e r h a n d , was a n x i o u s t o b e g i n l e a r n i n g t h e a c t u a l 
g u n s m i t h i n g p a r t o f t h e e m p l o y e r ' s b u s i n e s s . However, t h e 
e m p l o y e r r e p o r t e d t h a t he was o p t i m i s t i c t h a t c l a i m a n t w o u l d be 
a b l e t o l e a r n t h e t r a d e . 

On O c t o b e r 10, 1 9 8 1 , c l a i m a n t f e l l i n h i s b a c k y a r d , 
r e i n j u r i n g h i s b a c k . He was t r e a t e d a t a H o s p i t a l emergency room 
and s e n t home t o r e s t . C l a i m a n t ' s w i f e t e l e p h o n e d c l a i m a n t ' s 
e m p l o y e r and t o l d h i m o f t h e i n j u r y and t h a t c l a i m a n t w o u l d n o t be 
a b l e t o w o r k t h e n e x t d ay, Monday. C l a i m a n t t r i e d t o go t o work 
on T uesday b u t o n l y w o r k e d a h a l f d a y b e c a u s e o f a d o c t o r ' s 
a p p o i n t m e n t and s t a y e d home f o r t h e r e s t o f t h e week a t h i s 
d o c t o r ' s d i r e c t i o n . C l a i m a n t gave h i s v o c a t i o n a l c o u n s e l o r a n o t e 
f r o m D r. P o u l s o n , h i s p h y s i c i a n , s t a t i n g t h a t c l a i m a n t w o u l d be 
o f f w o r k Monday, O c t o b e r 12, u n t i l f u r t h e r n o t i c e due t o h i s f a l l . 

C l a i m a n t ' s w i f e c a l l e d t h e e m p l o y e r a g a i n on Wednesday. 
T h e r e i s c o n f l i c t i n g e v i d e n c e c o n c e r n i n g t h e c o n v e r s a t i o n t h a t 
t o o k p l a c e . The e m p l o y e r c o n t e n d e d t h a t c l a i m a n t ' s w i f e t o l d h i m 
o n l y t h a t c l a i m a n t w o u l d be i n l a t e o n Wednesday, w i t h no 
d i s c u s i o n a b o u t t h e r e s t o f t h e week. C l a i m a n t c o n t e n d s t h a t h i s 
w i f e t o l d t h e e m p l o y e r t h a t he w o u l d be home t h e r e s t o f t h e 
week. C l a i m a n t ' s w i f e t e s t i f i e d t h a t "...when I t a l k e d t o Gene 
[ t h e e m p l o y e r ] Wednesday m o r n i n g , he gave no i n d i c a t i o n o f b e i n g 
u p s e t o r a n y t h i n g e l s e . J u s t t o l d h i m t o t a k e c a r e o f h i m s e l f and 
g e t w e l l so he c o u l d come back t o w o r k . " C l a i m a n t was f i r e d b y 
h i s e m p l o y e r t h e f o l l o w i n g Monday, O c t o b e r 19, when he r e t u r n e d t o 
w o r k . The R e f e r e e f o u n d b o t h c l a i m a n t and h i s w i f e t o be c r e d i b l e 
w i t n e s s e s . 

C l a i m a n t ' s v o c a t i o n a l c o u n s e l o r c o n t a c t e d t h e e m p l o y e r t o see 
i f i t w o u l d be p o s s i b l e f o r c l a i m a n t t o r e t u r n t o work a t t h e gun 
s h o p . I n h e r O c t o b e r 22, 1981 r e p o r t t o t h e v o c a t i o n a l 
c o o r d i n a t o r a t t h e F i e l d S e r v i c e s D i v i s i o n , t h e c o u n s e l o r s t a t e d : 

" T h i s c o u n s e l o r c o n t a c t e d Mr. S m a l l [ t h e 
e m p l o y e r ] . . . M r . S m a l l does n o t b e l i e v e t h a t 
Mr. Hawkins [ c l a i m a n t ] i s m o t i v a t e d enough 
t o be s u c c e s s f u l i n t h e p r o g r a m . Mr. S m a l l 
s t a t e s t h a t Mr. H a w k i n s " i s n o t g r a s p i n g t h e 
i n f o r m a t i o n f a s t enough t o l e a r n t h i s 
t r a d e . Mr. S m a l l was g r e a t l y d i s a p p o i n t e d 
t h a t Mr. Hawkins d i d n o t show up a t wo r k 
t h e week o f O c t o b e r 12 and f e l t t h a t Mr. 
Hawkins s h o u l d h a v e c a l l e d e v e r y d a y t h a t 
he w o u l d be o u t . Mr. S m a l l s t a t e s t h a t he 
g r e a t l y depends on h i s e m p l o y e e s t o be a t 
work on t i m e , as he, a t t i m e , i s g r e a t l y 
b u s y and h a s t o depend on h i s e m p l o y e e s , 
s p e c i f i c a l l y Mr. H a w k i n s , t o t a k e c a r e o f 
any c o u n t e r w o r k . " 
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"Mr. Hawkins f e l t t h a t he was l e a r n i n g 
a d a q u a t e l y and was d i s a p p o i n t e d when Mr. 
S m a l l w o u l d n o t show h i m how t o d i s m a n t l e 
and work on t h e g u n s . Mr. H a w k i n s b e l i e v e d 
t h a t Mr. S m a l l was ' u s i n g h i m ' t o r u n t h e 
shop and n o t i n t e r e s t e d i n t r a i n i n g h i m as 
a g u n s m i t h . " 

On November 4, 1982 F i e l d S e r v i c e s t e r m i n a t e d c l a i m a n t ' s 
g u n s m i t h t r a i n i n g p r o g r a m . The r e a s o n f o r t h e t e r m i n a t i o n as 
s t a t e d on t h e f o r m s e n t t o c l a i m a n t was: "you a r e no l o n g e r 
i n v o l v e d i n y o u r on t h e j o b t r a i n i n g . " The o n l y a d d i t i o n a l 
a s s i s t a n c e o f f e r e d c l a i m a n t was p a r t i c i p a t i o n i n a j o b h u n t i n g 
s k i l l s p r o g r a m known as t h e "Job C l u b " . 

OAR 4 3 6 - 6 1 - 1 6 0 ( 5 ) s e t s o u t t h e c i r c u m s t a n c e s u n d e r w h i c h a 
t r a i n i n g p r o g r a m may be t e r m i n a t e d . S u b s e c t i o n ( g ) s t a t e s t h a t 
t h e d i v i s i o n may t e r m i n a t e a p r o g r a m i f : "The w o r k e r i s n o t 
e n r o l l e d o r a c t i v e l y engaged i n t h e a u t h o r i z e d t r a i n i n g p r o g r a m . " 

On November 13, 1982 F i e l d S e r v i c e s s e n t a n o t h e r l e t t e r t o 
c l a i m a n t i n d i c a t i n g t h a t he was b e i n g c u t o f f f r o m a l l v o c a t i o n a l 
t r a i n i n g and h i s f i l e was b e i n g c l o s e d . T h i s l e t t e r e x p l a i n e d t h e 
a c t i o n by s a y i n g t h a t , a l t h o u g h c l a i m a n t had p a r t i c i p a t e d as 
r e q u i r e d : 

"Recent r e v i e w o f y o u r f i l e i n d i c a t e s t h a t 
i n s p i t e o f s e r v i c e s p r o v i d e d y o u h a v e n o t 
bee"h s u c c e s s f u l i n r e t u r n i n g t o e m p l o y m e n t . 

"The s e r v i c e s f u r n i s h e d s h o u l d p r o v i d e y o u 
w i t h s u f f i c i e n t j o b s e e k i n g s k i l l s t o 
e n a b l e y o u t o f i n d s u i t a b l e e m p l o y m e n t . 

We a r e t h e r e f o r e c l o s i n g y o u r f i l e and h o pe 
yo u can r e t u r n t o employment i n t h e n e a r 
f u t u r e . " 

C o n t r a r y t o t h e s t a t e m e n t s made i n t h i s l e t t e r , we f i n d c l a i m a n t 
h a d n o t b e e n p r o v i d e d w i t h any s k i l l t h a t w o u l d e n a b l e h i m t o 
s e c u r e e m p l o y m e n t . 

A t t h e h e a r i n g , t h e F i e l d S e r v i c e s V o c a t i o n a l C o o r d i n a t o r 
e x p l a i n e d h e r d e c i s i o n t o t e r m i n a t e t h e c l a i m a n t ' s t r a i n i n g , 
s t a t i n g : 

" [ I ] [ d J i s c u s s e d t h e c a s e w i t h A l i Savage, 
t h e r e h a b , c o u n s e l o r . Asked h e r i f she 
t a l k e d w i t h t h e e m p l o y e r , w h a t t h e d e c i s i o n 
was i n t h e e m p l o y e r ' s e s t i m a t i o n , r e v i e w e d 
o u r c a se and saw t h a t we had a t t e m p t e d 
t w i c e b e f o r e i n t r a i n i n g s i t u a t i o n s w i t h 
Mr. H a w k i n s . And d e c i d e d a t t h a t t i m e 
s u f f i c i e n t t r a i n i n g s e r v i c e s h a d been 
p r o v i d e d , and t h a t any more t r a i n i n g w o u l d 
n o t be b e n e f i c i a l t o t h e c l i e n t . " 
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The V o c a t i o n a l C o o r d i n a t o r had n o t reviewed t h e most r e c e n t 
r e p o r t from t he v o c a t i o n a l c o u n s e l o r e x p l a i n i n g t he c i r c u m s t a n c e s 
o f c l a i m a n t ' s t e r m i n a t i o n . She was not aware t h a t c l a i m a n t had 
r e i n s u r e d h i s back and t h a t t h i s was t h e reason f o r h i s absence 
from work. F i e l d S e r v i c e s a p p a r e n t l y made no e f f o r t t o c o n t a c t 
c l a i m a n t p r i o r t o t a k i n g a c t i o n . Claimant's t r a i n i n g program was 
t e r m i n a t e d w i t h o u t t h e b e n e f i t o f the f a c t s necessary t o p r o p e r l y 
make such a d e c i s i o n . 

At t h e h e a r i n g , c l a i m a n t ' s v o c a t i o n a l c o u n s e l o r t e s t i f i e d 
t h a t c l a i m a n t p r o b a b l y c o u l d l e a r n t o be' a gunsmith o r l o c k s m i t h 
and t h a t she b e l i e v e d t h a t c l a i m a n t c o u l d b e n e f i t from a d d i t i o n a l 
v o c a t i o n a l s e r v i c e s . She a l s o s t a t e d t h a t she agreed w i t h t h e 
d e c i s i o n t o t e r m i n a t e t h e g u n s m i t h i n g program. However, t h i s 
o p i n i o n was not based on c l a i m a n t ' s performance o r h i s need f o r 
t r a i n i n g . Rather, she f e l t t h a t t h e p r i m a r y problem was t h e 
i n h e r e n t l a c k o f c o n t r o l u n d e r l y i n g t h i s t y pe o f o n - t h e - j o b 
t r a i n i n g . 

ORS 656.283(1) e s t a b l i s h e s d i f f e r e n t s t a n d a r d s o f r e v i e w i n 
v o c a t i o n a l r e h a b i l i t a t i o n cases depending upon whether t h e i s s u e 
i s e l i g i b i l i t y o r p a r t i c i p a t i o n i n a program. That d i s t i n c t i o n i s 
s u b t l e i n many cases. See John Davidson, 34 Van N a t t a 240 (198 2 ) ; 
W i l l i a m V. Frame, 34 Van N a t t a 183 (1982). Assuming w i t h o u t 
d e c i d i n g t h a t our review i s here t h e more l i m i t e d s t a n d a r d o f 
abuse o f d i s c r e t i o n under ORS 6 5 6 . 2 8 3 ( 1 ) ( d ) , we f i n d t h e 
Department's t e r m i n a t i o n o f c l a i m a n t ' s t r a i n i n g program was an 
abuse o f d i s c r e t i o n . No re a s o n a b l e person would t e r m i n a t e 
p a r t i c i p a t i o n i n a program because, due t o an i n j u r y , t h e c l a i m a n t 
was unable t o p a r t i c i p a t e i n the program. F i e l d S e r v i c e s d i d n o t 
even p r o p e r l y i n v e s t i g a t e t he cir c u m s t a n c e s s u r r o u n d i n g c l a i m a n t ' s 
d i s m i s s a l from t h e gunshop program. Moreover, concern about " l a c k 
o f c o n t r o l " w i t h o n - t h e - j o b t r a i n i n g programs s h o u l d be c o n f r o n t e d 
b e f o r e an i n j u r e d worker i s p l a c e d i n a program, r a t h e r t h a n 
o f f e r e d as an a f t e r - t h e - f a c t reason t o t e r m i n a t e a program. 

We w i l l n o t d i r e c t t h a t F i e l d S e r v i c e s p r o v i d e any s p e c i f i c 
s e r v i c e o r t r a i n i n g t o t h i s c l a i m a n t . Rather, we remand t o F i e l d 
S e r c i c e s i n the b e l i e f , based on t h i s r e c o r d , t h a t i t must have 
something t o o f f e r t h i s c l a i m a n t . 

Since we f i n d t h e t e r m i n a t i o n o f v o c a t i o n a l t r a i n i n g was i n 
e r r o r and t h e r e f o r e t he D e t e r m i n a t i o n Order dated November 18, 
1981 was premature, we do not reach t h e i s s u e o f e x t e n t o f 
d i s a b i l i t y a t t h i s t i m e o t h e r than t o note t h a t t h e Referee's 
a l t e r n a t i v e f i n d i n g on t h a t i s s u e i s d o u b t f u l a t b e s t . 

ORDER 

Those p o r t i o n s o f the Referee's o r d e r dated A p r i l 12, 1981 
t h a t s e t a s i d e t he T e r m i n a t i o n o f t h e A u t h o r i z e d T r a i n i n g Program 
e n t e r e d by t h e F i e l d S e r v i c e s D i v i s i o n , s e t a s i d e t h e D e t e r m i n a t i o n 
Order d a t e d November 18, 1981, o r d e r e d SAIF t o resume payment o f 
compensation f o r temporary t o t a l d i s a b i l i t y and remanded t h i s c l a i m 
t o t h e SAIF C o r p o r a t i o n f o r f u r t h e r p r o c e s s i n g are a f f i r m e d . I n 
a d d i t i o n , t h e F i e l d S e r v i c e s D i v i s i o n i s d i r e c t e d t o f u r t h e r 
i n v e s t i g a t e c l a i m a n t ' s s i t u a t i o n and t o p r o v i d e any a v a i l a b l e and 
a p p r o p r i a t e v o c a t i o n a l a s s i s t a n c e . The remainder o f the Referee's 
o r d e r i s va c a t e d . 

Claimant's a t t o r n e y i s awarded $600- f o r s e r v i c e s rendered on 
Board r e v i e w , payable by the SAIF C o r p o r a t i o n . 
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WARD C. NEIHART, JR., Claimant WCB 81-00136 
Mai agon & V e l u r e , C l a i m a n t ' s A t t o r n e y s October 12, 1982 
Cowling, H e y s e l l e t a l . , Defense A t t o r n e y s Order on Review 
Reviewed by Board Members Lewis and F e r r i s . 

The c l a i m a n t seeks Board review o f Referee Brown's o r d e r w h i c h 
g r a n t e d c l a i m a n t an a d d i t i o n a l award o f 10% f o r a t o t a l award o f 
25% unscheduled low back d i s a b i l i t y . Claimant contends t h a t t h e 
award i s inadequate and t h a t he was e n t i t l e d t o a re a s o n a b l e a t t o r 
ney's f e e f o r p r e v a i l i n g a t the h e a r i n g . 

We a f f i r m t h e c o n c l u s i o n reached by the Referee t h a t c l a i m a n t 
would be a d e q u a t e l y compensated f o r h i s l o s s o f wage e a r n i n g capa
c i t y by t h e award o f 25% unscheduled d i s a b i l i t y . I t appears t h a t 
the Referee i n a d v e r t e n t l y f a i l e d t o g r a n t c l a i m a n t ' s a t t o r n e y an 
a t t o r n e y ' s f e e . We w i l l m odify a c c o r d i n g l y . 

ORDER 

The Referee's o r d e r dated A p r i l 7, 1982 i s a f f i r m e d r e g a r d i n g 
t h e e x t e n t o f d i s a b i l i t y i s s u e ; and c l a i m a n t ' s a t t o r n e y i s hereby 
g r a n t e d as and f o r a reasonable a t t o r n e y ' s fee t h e sum o f 25% o f 
the i n c r e a s e d compensation g r a n t e d by t h e Referee, n o t t o exceed 
t h e sum o f $2,000. 

LEVI M. SPINO, C l a i m a n t WCB 81-07181 
P o z z i , Wilson e t a l . , C l a i m a n t ' s A t t o r n e y s October 12, 1982 
F o s s , Whitty & Roess, Defense A t t o r n e y s Order on R e c o n s i d e r a t i o n 
The employer, by l e t t e r o f September 24, 1982 has r e q u e s t e d 

r e c o n s i d e r a t i o n o f t h e Board's o r d e r i n t h e above e n t i t l e d case. 
S p e c i f i c a l l y , t h e employer now argues t h a t i f t h e c l a i m a n t was 
e n t i t l e d t o any unscheduled permanent p a r t i a l d i s a b i l i t y , a m i n i m a l 
award would be a p p r o p r i a t e . 

Having c o n s i d e r e d t h e employer's argument, t h e Board has 
de t e r m i n e d t h a t i t w i l l n o t change i t s p o s i t i o n from t h a t s t a t e d 
i n i t s Order on Review. 

ORDER 

On r e c o n s i d e r a t i o n o f the Board's Order on Review d a t e d 
September 22, 1982, the Board adheres t o i t s former o r d e r . 

THOMAS S. C0RSEY, Cl a i m a n t WCB 81-04711 
Emmons, K y l e e t a l . , C l a i m a n t ' s A t t o r n e y s October 13, 1982 
Cowling, H e y s e l l e t a l . , Defense A t t o r n e y s Order on Review 

Reviewed by Board Members Lewis and F e r r i s . 

Claimant and t h e s e l f - i n s u r e d employer r e q u e s t Board r e v i e w o f 
Referee Danner's o r d e r which g r a n t e d c l a i m a n t i n c r e a s e d compensa
t i o n f o r an award e q u a l t o 64° f o r 20% unscheduled d i s a b i l i t y f o r 
i n j u r y t o h i s low back. Claimant contends he i s e n t i t l e d t o an 
i n c r e a s e d award. The employer contends c l a i m a n t has been o v e r 
compensated and a l s o asks t h a t t h e Board remand t h i s m a t t e r t o t h e 
Referee f o r a r u l i n g on t h e overpayment i s s u e . No b r i e f was f i l e d 
by t h e s e l f - i n s u r e d employer. 
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We accept t h e f a c t s as r e c i t e d by t h e Referee i n h i s o r d e r . 
W i t h r e s p e c t t o t h e i s s u e o f c l a i m a n t ' s e x t e n t o f permanent d i s 
a b i l i t y , we conclude t h a t c l a i m a n t has been a d e q u a t e l y compensated 
f o r h i s d i s a b i l i t y and a f f i r m t h e Referee's o r d e r . 

We do n o t f i n d a remand i s i n d i c a t e d on t h e overpayment i s s u e . 
The d a t e s i n q u e s t i o n , r a i s e d by t h e s e l f - i n s u r e d employer a t t h e 
h e a r i n g , i n c l u d e t h e week o f February 11, 1980 and f o u r h o l i d a y s 
between J u l y 1979 and February 11, 1980. Claimant's a t t o r n e y 
agreed a t t h e h e a r i n g t h a t c l a i m a n t s h o u l d not have been p a i d 
d u r i n g t h e week o f February 1 1 , 1980. No p r o o f o r s t i p u l a t i o n was 
o f f e r e d on t h e f o u r h o l i d a y s i n q u e s t i o n . 

ORDER 

The Referee's o r d e r d a t e d February 26, 1982 i s a f f i r m e d . 

The o f f s e t r e q u e s t e d f o r t h e week o f February 11, 1980 i s 
a l l o w e d . 

JERRY COURTNEY, Cl a i m a n t WCB 81-09945 
F e r d e r , Ogdahl e t a l . , C l a i m a n t ' s A t t o r n e y s October 13, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 

Reviewed by t h e Board en banc. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Mannix's o r d e r 
which d i r e c t e d i t t o reimburse c l a i m a n t f o r expenses i n c u r r e d due 
t o m e d i c a l t r e a t m e n t f o r h i s h e a r i n g problems, which i n c l u d e 
h e a r i n g l o s s and t i n n i t u s . 

The f a c t s o f t h i s case are s i m p l e . Claimant s u s t a i n e d a com
pensable head and neck i n j u r y on November 1 1 , 1966. While h o s p i 
t a l i z e d f o r t h i s c o n d i t i o n he complained o f a r i n g i n g i n h i s e a r s . 
P r i o r t o t h i s i n j u r y , c l a i m a n t had no n o t i c e a b l e h e a r i n g problems. 
Not o n l y does he now complain o f t i n n i t u s , b u t c l a i m a n t gave 
c r e d i b l e t e s t i m o n y t h a t h i s h e a r i n g has d e t e r i o r a t e d s i n c e t h e 1966 
i n j u r y . 

Dr. Mooers, who examined c l a i m a n t i n 1966 and 1967, i n d i c a t e d 
he f e l t c l a i m a n t ' s symptoms o f t i n n i t u s were s u s t a i n e d as a r e s u l t 
o f t h e 1966 i n j u r y . He gave no e x p l a n a t i o n f o r t h i s c o n c l u s i o n . 
Dr. Shepard, i n December 1966, i n d i c a t e d c l a i m a n t was c o m p l a i n i n g 
o f t i n n i t u s and t h a t an audiogram showed p e r c e p t i v e h e a r i n g l o s s . 
Dr. S c h l e u n i n g examined c l a i m a n t i n May 1979. He f e l t t h e m a j o r i t y 
o f c l a i m a n t ' s h e a r i n g l o s s was due t o l o u d n o i s e exposure. He 
c o u l d n o t render an o p i n i o n as t o t h e cause o f c l a i m a n t ' s t i n n i t u s . 
Eased on these m e d i c a l r e p o r t s , t h e Board p r e v i o u s l y i s s u e d an Own 
M o t i o n Order denying r e l i e f because " . . . t h e medical r e p o r t s are 
i n s u f f i c i e n t t o e s t a b l i s h t h a t c l a i m a n t ' s c u r r e n t h e a r i n g l o s s 
problems a r e r e l a t e d t o h i s i n d u s t r i a l i n j u r y . " 

Only two a d d i t i o n a l m e d i c a l r e p o r t s have been i n c l u d e d i n t h e 
r e c o r d s i n c e t h a t p r i o r d e c i s i o n . Dr. S c h l e u n i n g , i n January 1982, 
merely r e i t e r a t e d what he had s a i d e a r l i e r . Dr. Stoner examined 
c l a i m a n t i n November 1981 and made th e f o l l o w i n g s t a t e m e n t : " I f 
t h e p a t i e n t ' s h i s t o r y i s c o r r e c t , a t l e a s t some o f the t i n n i t u s and 
h e a r i n g l o s s may be a t t r i b u t e d t o h i s i n j u r y which o c c u r r e d i n 
1966." T h i s somewhat weak statement was f o l l o w e d by h i s f i n d i n g 
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t h a t c l a i m a n t ' s audiogram was " . . . more s u g g e s t i v e o f a n o i s e 
induced h e a r i n g l o s s , which c o u l d be r e l a t e d t o any o f t h e n o i s e 
exposures noted i n h i s h i s t o r y a l t h o u g h i t does n o t r u l e o u t t h e 
p o s s i b l e a g g r e v a t i o n [ s i c ] by head trauma." 

We do not f i n d t h a t t h i s evidence changes our e a r l i e r d e c i s i o n 
made under ORS 656.278. A mere p o s s i b i l i t y t h a t c l a i m a n t ' s h e a r i n g 
problems may be r e l a t e d t o h i s 1966 i n d u s t r i a l i n j u r y i s n o t s u f f i 
c i e n t . A l t h o u g h h i s case f o r t i n n i t u s i s s t r o n g e r t h a n t h e case 
f o r h e a r i n g l o s s , we do not f i n d t h a t c l a i m a n t has s u s t a i n e d h i s 
burden o f p r o o f . 

ORDER 

The Referee's o r d e r d a t e d A p r i l 1, 1982 i s r e v e r s e d . 

Claimant's r e q u e s t f o r m e d i c a l s e r v i c e s f o r h e a r i n g l o s s and 
t i n n i t u s i s d e n i e d . 
Board Member Lewis D i s s e n t i n g : 

I r e s p e c t f u l l y d i s s e n t and would a f f i r m t h e Referee's O p i n i o n 
and Order. I would a l s o award an a t t o r n e y ' s fee o f $400. 

MAX D. CUTLER, Cl a i m a n t Own Motion 82-0224M 
SAIF Corp L e g a l , Defense A t t o r n e y October 13, 1982 

Own Motion I n t e r i m Order 
C l a i m a n t , by and t h r o u g h h i s t r e a t i n g p h y s i c i a n , r e q u e s t e d 

t h e i n s u r e r t o a u t h o r i z e m e d i c a l t r e a t m e n t t h a t i n t h e p h y s i c i a n ' s 
o p i n i o n i s c a u s a l l y r e l a t e d t o c l a i m a n t ' s A p r i l 16, 1970 
i n d u s t r i a l i n j u r y . The i n s u r e r s u b m i t t e d a l l o f t h e m e d i c a l 
i n f o r m a t i o n t o t h e Board by a memorandum dated August 23, 1982. 
The i n s u r e r contends t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n and t h e 
need f o r s u r g e r y i s not r e l a t e d t o t h e 1970 compensable i n j u r y , 
b u t i n s t e a d t o d e g e n e r a t i v e lumbar d i s c d i s e a s e . 

The m a t e r i a l s s u b m i t t e d by t h e i n s u r e r i n d i c a t e a d i s p u t e 
over e n t i t l e m e n t t o me d i c a l b e n e f i t s under ORS 656.245. 
S u b s e c t i o n (1) o f t h a t s t a t u t e p r o v i d e s i n p a r t : "The d u t y t o 
p r o v i d e such m e d i c a l s e r v i c e s c o n t i n u e s f o r t h e l i f e o f t h e 
worker." ORS 656.245(2) p r o v i d e s i n p a r t : " I f t h e c l a i m f o r 
me d i c a l s e r v i c e s i s d e n i e d , t h e worker may submit t o t h e Board a 
re q u e s t f o r h e a r i n g p u r s u a n t t o ORS 656.283." A l t h o u g h i t i s th u s 
q u i t e c l e a r t h a t c l a i m s f o r m e d i c a l s e r v i c e s must be f o r m a l l y 
a ccepted o r denied n o t w i t h s t a n d i n g t he e x p i r a t i o n o f a c l a i m a n t ' s 
a g g r a v a t i o n r i g h t s , i t would appear t h a t t h i s c l a i m f o r m e d i c a l 
s e r v i c e s has n e i t h e r been accepted nor d e n i e d . 

We, t h e r e f o r e , c o n s t r u e t h e m a t e r i a l t h a t has been s u b m i t t e d 
t o us o s t e n s i b l y under our own mo t i o n a u t h o r i t y p u r s u a n t t o ORS 
656.278 t o a c t u a l l y be a re q u e s t f o r h e a r i n g under ORS 656.283. 
The docket c l e r k i s d i r e c t e d t o s e t a p r e f e r e n t i a l h e a r i n g and t h e 
Referee i s d i r e c t e d t o t a k e evidence on t h e i s s u e s o f e n t i t l e m e n t 
t o m e d i c a l s e r v i c e s and p e n a l t i e s / a t t o r n e y ' s fees f o r f a i l u r e t o 
accept o r deny t h i s c l a i m f o r m e d i c a l s e r v i c e s . The Referee s h a l l 
i s s u e an o r d e r on those i s s u e s p u r s u a n t t o ORS 656.289, w i t h a 
copy t o t h e Board, and t h e Board w i l l t h e n c o n s i d e r whether t o 
g r a n t c l a i m a n t compensation f o r temporary t o t a l d i s a b i l i t y under 
i t s own m o t i o n a u t h o r i t y . 
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DANIEL J . LEATON, Cl a i m a n t WCB 81-02186 
Emmons, K y l e e t a l . , C l a i m a n t ' s A t t o r n e y s October 13, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 

Reviewed by Board Members Lewis and F e r r i s . 

Claimant and SAIF C o r p o r a t i o n seek Board review o f Referee 
McCullough's o r d e r which g r a n t e d c l a i m a n t compensation f o r 10% 
unscheduled d i s a b i l i t y and o r d e r e d SAIF t o comply w i t h t h e terms 
o f a February 11, 1981 Referee's o r d e r which, a c c o r d i n g t o Referee 
McCullough, r e q u i r e d SAIF t o pay i n t e r i m compensation from March 
18, 1980 t o June 6, 1980, and 25% o f t h a t amount o f compensation 
as and f o r a p e n a l t y . Referee McCullough a l s o o r d e r e d SAIF t o pay 
a p e n a l t y i n t h e amount o f 15% o f the compensation due c l a i m a n t 
from March 18, 1980 t o June 6, 1980, f o r SAIF's r e f u s a l t o comply 
w i t h t h e Referee's o r d e r . 

Claimant r e q u e s t e d r e v i e w c o n t e n d i n g t h a t t h e award o f perma
nent d i s a b i l i t y i s i n a d e q u a t e . SAIF c r o s s - r e q u e s t e d r e v i e w con
t e n d i n g t h a t i t was not o b l i g a t e d t o pay compensation f o r t h e 
p e r i o d March 18, 1980 t o June 6, 1980, and t h a t t he Referee's 
f i n d i n g t h a t SAIF f a i l e d t o comply w i t h t h e e a r l i e r Referee's o r d e r 
was e r r o n e o u s . SAIF a l s o r e q u e s t s t h a t t h e Referee's award o f p e r 
manent d i s a b i l i t y be r e v e r s e d . 

We accept as our own the f a c t s as r e c i t e d by Referee 
McCullough. The f a c t u a l e r r o r p o i n t e d o ut i n c l a i m a n t ' s b r i e f i s 
n o t s u f f i c i e n t l y s i g n i f i c a n t t o w a r r a n t r e w r i t i n g t h e f a c t s . 

We are persuaded by t h e t e s t i m o n y and t h e c l a i m a n t ' s m e d i c a l l y 
documented r e s t r i c t i o n s t h a t the permanent p a r t i a l d i s a b i l i t y award 
g r a n t e d by t h e Referee i s p r o p e r . We a f f i r m t h a t p o r t i o n o f the 
o r d e r . 

T h i s c l a i m a n t ' s r e q u e s t f o r an enforcement h e a r i n g i s another 
example o f t h e problems t h a t a r i s e from a m b i g u i t i e s i n a Referee's 
o r d e r . See Frank R. Gonzales, 34 Van N a t t a 551 ( 1 9 8 2 ) ; Lewis 
T w i s t , 34 Van N a t t a 52, 34 Van N a t t a 290 (1982); A l b e r t Nelson, 34 
Van N a t t a 1077 ( 1 9 8 2 ) ; K a t h i e L. Cross, 34 Van N a t t a 1064 (1982). 

The e a r l i e r Referee's o r d e r (February, 1981) s e t a s i d e a June 
6, 1980 d e n i a l i s s u e d by SAIF and remanded t h e c l a i m f o r "accep
tance and payment t o c l a i m a n t o f a l l b e n e f i t s due him under t h e 
law." That Referee's o r d e r a l s o d i r e c t e d SAIF t o pay c l a i m a n t a 
p e n a l t y e q u i v a l e n t t o "25% o f the d i s a b i l i t y b e n e f i t s due him up t o 
t h e June 6, 1980 d e n i a l . " An i s s u e a t t h a t h e a r i n g ( h e l d January 
15, 1981) was SAIF's f a i l u r e t o pay i n t e r i m compensation p r i o r t o 
i t s June 6, 1980 d e n i a l , and c l a i m a n t ' s r e q u e s t f o r i m p o s i t i o n o f 
a p e n a l t y t h e r e f o r . I n r e l i a n c e upon Jones v. Emanuel H o s p i t a l , 
280 Or App 147 (1977) and ORS 656.262(4), t h e Referee found t h a t 
SAIF had an o b l i g a t i o n e i t h e r t o pay i n t e r i m compensation o r i s s u e 
a d e n i a l w i t h i n 14 days o f n o t i c e o r knowledge o f t h e worker's 
c l a i m , t h a t SAIF had f a i l e d t o do e i t h e r and t h a t , t h e r e f o r e , a 
p e n a l t y was a p p r o p r i a t e . The Referee's o r d e r s t a t e s : "Such 
p e n a l t y a p p l i e s t o t h e compensation due t h e c l a i m a n t up t o t h e 
June 6 d e n i a l . " 
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N e i t h e r p a r t y r e q u e s t e d r e v i e w o f t h i s Referee's o r d e r . SAIF 
p a i d temporary t o t a l d i s a b i l i t y b e n e f i t s from February 15, 1980 
t h r o u g h March 18, 1980. SAIF's p o s i t i o n i s t h a t i t has c o m p l i e d 
w i t h t h e Referee's February, 1981 o r d e r t o pay c l a i m a n t " a l l bene
f i t s due him under t h e law" by payment o f temporary t o t a l d i s a b i l 
i t y compensation from February 15, 1980 t h r o u g h March 18, 1S80, 
and a p e n a l t y e q u i v a l e n t t o 25% o f t h a t amount o f compensation. 

A l t h o u g h the "Order" p o r t i o n o f t h e Referee's o r d e r , which i s 
quoted above i n p e r t i n e n t p a r t , i s ambiguous, t h e most r e a s o n a b l e 
r e a d i n g o f t h e Referee's February, 1981 o r d e r as a whole i s t h a t 
SAIF was r e q u i r e d t o pay i n t e r i m compensation f o r t h e p e r i o d p r e 
c e d i n g i t s June 6, 1980 d e n i a l , as w e l l as a 25% p e n a l t y c a l c u l a t e d 
on t h a t i n t e r i m compensation which was due b u t u n p a i d . 

I n s t e a d o f p a y i n g t h e i n t e r i m compensation which s h o u l d have 
been p a i d commencing 14 days a f t e r n o t i c e o r knowledge o f t h e c l a i m 
and u n t i l t h e June 6, 1980 d e n i a l , SAIF d e t e r m i n e d t h e p e r i o d i n 
which c l a i m a n t was t e m p o r a r i l y t o t a l l y d i s a b l e d , a c c o r d i n g t o t h e 
i n f o r m a t i o n a v a i l a b l e t o i t a f t e r t h e Referee's February 1981 
o r d e r , and p a i d these b e n e f i t s t o c l a i m a n t . A subsequent D e t e r m i 
n a t i o n Order, d a t e d A p r i l 6, 1981, awarded c l a i m a n t t e m p o r a r y / t o t a l 
d i s a b i l i t y f o r t h e same p e r i o d (February 15, 1980 t h r o u g h March 18, 
1980) as determined by SAIF. 

A f t e r t h e Referee's February 1981 o r d e r remanding t h e c l a i m t o 
SAIF f o r acceptance and payment o f b e n e f i t s , SAIF b e l i e v e d i t s 
o b l i g a t i o n t o be t h e d e t e r m i n a t i o n o f t h e p e r i o d i n which c l a i m a n t 
was t e m p o r a r i l y and t o t a l l y d i s a b l e d . SAIF f u l f i l l e d i t s p e r c e i v e d 
o b l i g a t i o n by p a y i n g temporary d i s a b i l i t y b e n e f i t s f o r t h i s p e r i o d . 
We agree w i t h Referee McCullough's assessment o f t h e s i t u a t i o n : 
"Claimant's c l a i m f o r t h e i n j u r y s u s t a i n e d on February 15, 1980 was 
remanded t o SAIF t o pay c l a i m a n t a l l b e n e f i t s due him under law * 
* *. T h i s i n c l u d e s payment f o r i n t e r i m compensation from d a t e o f 
i n j u r y t o t h e date o f t h e d e n i a l l e s s any payment f o r t h e T.T.D. 
p a i d u n t i l c l a i m i s c l o s e d p u r s u a n t t o ORS 656.268." 

The Referee was i n c o r r e c t i n s t a t i n g t h a t t e r m i n a t i o n o f 
temporary t o t a l d i s a b i l i t y payments may be based upon a d e t e r m i n a 
t i o n t h a t c l a i m a n t ' s c o n d i t i o n i s m e d i c a l l y s t a t i o n a r y . See Mark 
L. Side, 34 Van N a t t a 661 (198 2 ) ; Paine v. Widing T r a n s p o r t a t i o n , 
59 Or App 185 (1 9 8 2 ) . When a worker i s m e d i c a l l y s t a t i o n a r y , i t i s 
t h e d u t y o f t h e employer o r i n s u r e r t o submit t h e c l a i m f o r c l o s u r e 
t o t h e E v a l u a t i o n D i v i s i o n . ORS 656.268(2). I n any e v e n t , t h i s 
case does n o t p r e s e n t t h e q u e s t i o n o f t e r m i n a t i o n o f temporary 
t o t a l d i s a b i l i t y b e n e f i t s ; r a t h e r , i t p r e s e n t s t h e problem o f what 
b e n e f i t s must t h e i n s u r e r pay p u r s u a n t t o a Referee's o r d e r when a 
c l a i m i s remanded f o r acceptance and payment o f b e n e f i t s . I t i s 
c l e a r t o t h e Board t h a t i f i n t e r i m compensation was owing b u t not 
p a i d , and t h e Referee o r d e r s i t p a i d , t h e i n s u r e r s h o u l d pay t h e 
i n t e r i m compensation t h a t was due p u r s u a n t t o ORS 656.262(4) and 
Jones v. Emanuel H o s p i t a l , supra. I t i s c l e a r t h a t when t h e c l a i m 
i s remanded, i f t h e worker i s a t t h a t t i m e m e d i c a l l y s t a t i o n a r y , 
t h e employer or i n s u r e r has an o b l i g a t i o n t o submit t h e c l a i m f o r 
c l o s u r e t o t h e E v a l u a t i o n D i v i s i o n . ORS 656.268(2). There may be 
cases i n which t he p e r i o d f o r which i n t e r i m compensation i s c l a i m e d 
does n o t c o i n c i d e w i t h t h e p e r i o d i n which temporary t o t a l d i s a b i l 
i t y payments are due. See Ronald D. Brown, 34 Van N a t t a 1004 
(19 8 2 ) . We do not decide whether t h i s i s such a case. 
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The r e c o r d i s ambiguous as t o whether c l a i m a n t a c t u a l l y 
r e t u r n e d t o h i s r e g u l a r employment a f t e r February 15, 1980. I t i s 
s i m i l a r l y u n c l e a r whether he was r e l e a s e d t o r e g u l a r work. Dr. 
Whitman r e l e a s e d c l a i m a n t t o r e g u l a r work as of March 18, 1980; 
however, on March 19, 1980 he i n d i c a t e d t h a t c l a i m a n t would not be 
p e r m i t t e d t o p e r f o r m any heavy l i f t i n g . We i n t e r p r e t t h i s as 
meaning t h a t c l a i m a n t ' s r e g u l a r j o b would need t o be m o d i f i e d i n 
o r d e r t o s u i t h i s p h y s i c a l c a p a b i l i t i e s . We r e s o l v e t h i s a m b i g u i t y 
i n f a v o r o f c l a i m a n t . John R. D a n i e l , 34 Van N a t t a 1020 (1 9 8 2 ) . 

For t h e f o r e g o i n g reasons, we a f f i r m Referee McCullough's con
c l u s i o n t h a t , p u r s u a n t t o t h e Referee's February 1981 o r d e r , SAIF 
was o b l i g a t e d t o pay c l a i m a n t temporary d i s a b i l i t y compensation 
from February 15, 1980 t o June 6, 1980 and a p e n a l t y i n t h e amount 
o f 25% o f t h a t compensation. SAIF p a i d compensation o n l y f o r the 
p e r i o d February 15, 1980 t h r o u g h March 18, 1980 and t h e a s s o c i a t e d 
p e n a l t y . We, t h e r e f o r e , a f f i r m t h a t p o r t i o n o f the Referee's o r d e r 
d i r e c t i n g SAIF t o pay c l a i m a n t compensation f o r the p e r i o d March 
18, 1980 t o June 6 t h , 1980 and a p e n a l t y i n the amount o f 25% o f 
t h a t compensation. 

We do not agree, however, w i t h t h e Referee's i m p o s i t i o n o f a 
p e n a l t y f o r SAIF's f a i l u r e t o pay t h e compensation due c l a i m a n t 
f o r t h e p e r i o d March 18, 1980 t o June 6, 1980. We f i n d t h a t t h e 
Referee's February 1981 o r d e r was s u f f i c i e n t l y Ambiguous i n i t s 
d i r e c t i v e t h a t SAIF pay c l a i m a n t " a l l b e n e f i t s due him under t h e 
law", as were t h e m e d i c a l r e c o r d s which formed t h e b a s i s o f SAIF's 
c a l c u l a t i o n and payment o f temporary t o t a l d i s a b i l i t y b e n e f i t s , t o 
excuse SAIF's f a i l u r e t o pay c l a i m a n t a l l those b e n e f i t s which he 
was e n t i t l e d t o r e c e i v e p u r s u a n t t o t h e Referee's February 1981 
o r d e r . A l t h o u g h SAIF's a c t i o n was wrong, i t was not unreasonable 
under t h e c i r c u m s t a n c e s o f t h i s case. 

A l t h o u g h we do not agree w i t h t h e Referee's i m p o s i t i o n o f a 
p e n a l t y , we f i n d t h a t t h e $250 awarded c l a i m a n t ' s a t t o r n e y as an 
a t t o r n e y ' s f e e p u r s u a n t t o ORS 656.382(1) i s a p p r o p r i a t e . Mary 
Lou C l a y p o o l , 34 Van N a t t a 943 (1982). 

ORDER 

The Referee's o r d e r o f December 30, 1981 i s r e v e r s e d i n p a r t 
and a f f i r m e d i n p a r t . That p o r t i o n o f t h e o r d e r r e q u i r i n g SAIF t o 
pay c l a i m a n t a p e n a l t y i n the amount o f 15% o f the compensation due 
from March 18, 1980 t o June 6, 1980 i s r e v e r s e d . The remainder o f 
t h e Referee's o r d e r i s a f f i r m e d . 
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DARLINETTE RICHARDSON, Claimant WCB 81-08418 
D o b l i e & F r a n c e s c o n i , C l a i m a n t ' s A t t o r n e y s October 13, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 
Reviewed by Board Members Lewis and F e r r i s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
Referee P f e r d n e r ' s o r d e r which r e v e r s e d i t s d e n i a l and remanded 
c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m t o i t f o r acceptance and 
payment o f b e n e f i t s as r e q u i r e d by law. The Referee a l s o imposed 
a p e n a l t y f o r unreasonable d e l a y i n t h e payment o f i n t e r i m compen
s a t i o n , b u t SAIF has not r e q u e s t e d r e v i e w o f t h a t p o r t i o n o f t h e 
o r d e r . 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

I t was t h e Referee's o p i n i o n t h a t t h e o n l y d e s c r i b e d a c t i v i t y 
which c o u l d be a c a u s a t i v e f a c t o r r e s u l t i n g i n a h e r n i a t e d nucleus 
p u lposus was work a c t i v i t y o f c r a d l i n g t h e t e l e p h o n e w h i l e 
r e c o r d i n g d a t a . He based h i s c o n c l u s i o n o f c o m p e n s a b i l i t y on h i s 
e x p e r t i s e and e x p e r i e n c e and t h e m e d i c a l o p i n i o n o f Dr. B e r k e l e y , 
which stands alone i n t h i s case. 

There i s no t r a u m a t i c event i n t h i s case and t h e c l a i m r e p r e 
s e n t s an o c c u p a t i o n a l d i s e a s e a l l e g e d l y a r i s i n g from c o n t i n u o u s use 
o f t h e t e l e p h o n e c r a d l e d on c l a i m a n t ' s s h o u l d e r , o r s t r e t c h i n g and 
u s i n g her neck i n v a r i o u s p o s i t i o n s w h i l e p e r f o r m i n g h e r work, 
t h e r e b y l e a d i n g t o a h e r n i a t e d n u c l e u s p u l p o s u s . 

Drs. S h o r t , S i l v e r and R e i l l y f i n d no c a u s a l r e l a t i o n s h i p 
between c l a i m a n t ' s work a c t i v i t i e s and t h e h e r n i a t e d n u c l e u s p u l 
posus. Dr. S h o r t f e l t t h a t r u p t u r e d c e r v i c a l d i s c s w i t h no s p e c i 
f i c i n j u r y a r e n o t o c c u p a t i o n a l d i s e a s e s i n o f f i c e w o r k e r s . He 
a l s o o p i n e d t h a t c l a i m a n t ' s work a c t i v i t i e s d i d n o t cause a 
m a t e r i a l worsening o f her p r e e x i s t i n g c o n d i t i o n . Dr. R e i l l y f e l t 
c l a i m a n t had d e g e n e r a t i v e j o i n t d i s e a s e i n t h e c e r v i c a l s p i n e , she 
was obese and had a h i s t o r y o f c e r v i c a l trauma from a 1976 motor 
v e h i c l e a c c i d e n t . Claimant's problem, he f e l t , was p r i m a r i l y 
d e g e n e r a t i v e j o i n t d i s e a s e u n r e l a t e d t o her work. Dr. S i l v e r was 
o f t h e o p i n i o n , based on c l a i m a n t ' s h i s t o r y , t h a t she was n o t 
j u s t i f i e d i n f i l i n g a workers compensation c l a i m and he t o l d h e r 
he would n o t s u p p o r t such a c l a i m . 

On t h e o t h e r hand, Dr. B e r k e l e y o p i n e d t h a t w i t h i n a r e a s o n 
a b l e m e d i c a l p r o b a b i l i t y c l a i m a n t ' s work a c t i v i t i e s "have been a 
s i g n i f i c a n t f a c t o r i n a g g r a v a t i n g t h i s p a t i e n t ' s symptoms and 
c a u s i n g d i s a b i l i t y . " J u s t how t h e c r a d l i n g o f t h e phone caused 
h e r n i a t i o n i s not e x p l a i n e d . 

Only Dr. B e r k e l e y s u p p o r t s c l a i m a n t ' s c l a i m . Claimant has t h e 
burden o f p r o v i n g by a preponderance o f t h e evidence t h a t her work 
a c t i v i t i e s were t h e major c o n t r i b u t i n g cause o f her d i s a b i l i t y . 
C laimant has not met t h a t burden. We a r e more persuaded by t h e 
m e d i c a l o p i n i o n s o f t h e t h r e e o t h e r p h y s i c i a n s , p a r t i c u l a r l y t h a t 
o f Dr. R e i l l y . 
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ORDER 

The Referee's o r d e r d a t e d May 5, 1S82 i s r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . That p o r t i o n o f t h e o r d e r r e v e r s i n g SAIF's 
October 9, 1981 d e n i a l i s r e v e r s e d , and t h e d e n i a l i s r e i n s t a t e d 
and a f f i r m e d . 

DONALD M. VANDINTER, Cl a i m a n t WCB 81-05303 
R o l l , Westmoreland e t a l . , C l a i m a n t ' s A t t o r n e y s October 13, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order o f Abatement 
SAIF C o r p o r a t i o n has requested review o f Referee F i n k ' s 

June 7, 1982 o r d e r which d e t e r m i n e d , among o t h e r i s s u e s , t h a t 
c l a i m a n t s u s t a i n e d a new i n j u r y on A p r i l 13, 1981 as opposed t o an 
a g g r a v a t i o n o f h i s A p r i l 22, 1980 i n d u s t r i a l i n j u r y . SAIF's s o l e 
r e q u e s t f o r r e l i e f on rev i e w i s t h a t t h e Board remand t h i s case t o 
t h e Referee p u r s u a n t t o ORS 656.295(5) i n l i g h t o f t h e f a c t t h a t 
on t h e d a t e o f c l a i m a n t ' s new i n j u r y , SAIF d i d not i n s u r e t h e 
employer. This f a c t was not d i s c o v e r e d by SAIF u n t i l a f t e r 
i s s u a n c e o f t h e Referee's o r d e r . SAIF request e d r e c o n s i d e r a t i o n 
o f t h e Referee's o r d e r p r i o r t o r e q u e s t i n g r e v i e w , b u t t h e Referee 
d e n i e d SAIF's r e q u e s t . 

The Board's r e c o r d s i n d i c a t e t h a t SAIF has now i s s u e d a 
d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m by d e n i a l l e t t e r o f 
August 13, 1982. Claimant has requeste d a h e a r i n g on t h i s d e n i a l , 
w h i c h has been as s i g n e d WCB Case No. 82-06302. The Board's 
r e c o r d s a l s o i n d i c a t e t h a t Fireman's Fund I n s u r a n c e Company, which 
p r o v i d e d workers compensation i n s u r a n c e f o r t h e employer, T r a i l e r 
Equipment D i s t r i b u t o r s , on the d a t e o f c l a i m a n t ' s "new i n j u r y " has 
de n i e d c l a i m a n t ' s new i n j u r y c l a i m , r a i s i n g c o m p e n s a b i l i t y as w e l l 
as r e s p o n s i b i l i t y as an i s s u e . Claimant has r e q u e s t e d a h e a r i n g 
on t h i s d e n i a l , which has been as s i g n e d WCB Case No. 82-07084. 
These two cases have been c o n s o l i d a t e d f o r h e a r i n g t o g e t h e r w i t h a 
re q u e s t f o r h e a r i n g i n WCB Case No. 82-09038 which has been 
g e n e r a t e d by a d e n i a l d a t e d September 29, 1982 i s s u e d by SAI F . i n 
b e h a l f o f Columbia B a t t e r y Mfg. c o n c e r n i n g an i n c i d e n t which 
o c c u r r e d on o r about December 2, 1981. 

I n i t s r e q u e s t f o r remand, SAIF seeks t o have t h e s e 
p r o c e e d i n g s i n WCB Case No. 81-05303 c o n s o l i d a t e d w i t h t h e above 
r e f e r e n c e d p r o c e e d i n g s p r e s e n t l y pending i n t h e Hearings 
D i v i s i o n . The Board does n o t deem remand t o be t h e s o l u t i o n t o 
th e p r o c e d u r a l quagmire p r e s e n t e d by SAIF's m i s t a k e o f f a c t . 

The Board f i n d s i t a p p r o p r i a t e t o abate these p r o c e e d i n g s on 
Board r e v i e w u n t i l such t i m e as a Referee i s s u e s an o r d e r i n WCB 
Case Nos. 82-06302, 82-07084 and 82-09038, which have been 
c o n s o l i d a t e d f o r h e a r i n g . Upon r e s o l u t i o n o f t h e cases pending i n 
the Hearings D i v i s i o n , t h e p a r t i e s t o t h i s Board r e v i e w s h a l l so 
n o t i f y t h e Board, and these proceedings on r e v i e w w i l l be 
r e i n s t a t e d a t t h a t t i m e . 

ORDER 

SAIF C o r p o r a t i o n ' s motion f o r remand i s d e n i e d . These 
p r o c e e d i n g s on Board r e v i e w are abated and h e l d i n abeyance u n t i l 
f u r t h e r o r d e r o f t h e Board. 
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MARJORIE ARNESON, C l a i m a n t 
Roger W a l l i n g f o r d , C l a i m a n t ' s A t t o r n e y 
SAIF Corp L e g a l , Defense A t t o r n e y 

WCB 81-06817 
October 15, 1982 
Order on Review 

Reviewed by Board Members F e r r i s and Lewis. 

The c l a i m a n t r e q u e s t s review o f t h a t p o r t i o n o f Referee 
James' o r d e r which awarded c l a i m a n t an a d d i t i o n a l 80° making a 
t o t a l o f 240° f o r 75% unscheduled permanent d i s a b i l i t y 
compensation. The c l a i m a n t contends she i s p e r m a n e n t l y and 
t o t a l l y d i s a b l e d due t o her low back impairment i n c o m b i n a t i o n 
w i t h s o c i a l and v o c a t i o n a l f a c t o r s . The i n s u r e r o f f e r e d no b r i e f 
and r e l i e d on t h e Referee's o p i n i o n and o r d e r t o s u p p o r t i t s 
p o s i t i o n . 

We a f f i r m and adopt t h e Referee's o r d e r . A l t h o u g h c l a i m a n t ' s 
low back i n j u r y has caused her c o n s i d e r a b l e d i s a b i l i t y , t h e major 
p a r t o f her p r e s e n t d i s a b i l i t y i s her s u b j e c t i v e p a i n . The r e c o r d 
i n c l u d e s r e p o r t s t h a t the c l a i m a n t exaggerates h e r c o m p l a i n t s o f 
p a i n and t h a t her d i s a b i l i t y s h o u l d o n l y be based on o b j e c t i v e 
f i n d i n g s . As t h e c l a i m a n t urges, t h e r e i s a c o n s i d e r a b l e b a s i s 
f o r some o b j e c t i v e f i n d i n g s i n t h a t , as a r e s u l t o f her i n j u r y , 
she has undergone t h r e e l a m i n e c t o m i e s , two f u s i o n s , and a 
disk e c t o m y , and has e x p e r i e n c e d p s u e d o a r t h r o s i s from i n c o m p l e t e 
f u s i o n s . However, we f i n d t h a t these o b j e c t i v e f i n d i n g s when 
combined w i t h those f a c t o r s found a t OAR 436-65-600 e t seq. and 
when compared w i t h s i m i l a r cases, m e r i t t h e d i s a b i l i t y r a t i n g 
awarded a t h e a r i n g . 

ORDER 

The Referee's o r d e r d a t e d A p r i l 21, 1982 i s a f f i r m e d . 

KIM M. GRIFFIN, C l a i m a n t WCB 82-00564 
Fallgren/McKee A s s o c i a t e s , C l a i m a n t ' s A t t o r n e y s October 15, 1982 
Wolf, G r i f f i t h e t a l . , Defense A t t o r n e y s Order o f D i s m i s s a l 

The employer has r e q u e s t e d r e v i e w o f t h e Referee's 
o r d e r d a t e d August 31, 1982. The r e q u e s t f o r r e v i e w was f i l e d 
w i t h t h e Board on October 4, 1982, more t h a n 30 days a f t e r t h e 
d a t e o f t h e Referee's o r d e r . I t i s n o t t i m e l y f i l e d . 

ORDER 

The employer's r e q u e s t f o r r e v i e w i s hereby d i s m i s s e d 
as b e i n g u n t i m e l y f i l e d . 
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ROBERT HERMAN, Cla i m a n t WCB 81-02750 & 81-02751 
B i s c h o f f & Strooband, C l a i m a n t ' s A t t o r n e y s October 15, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 
Wolf, G r i f f i t h e t a l . , Defense A t t o r n e y s 
Reviewed by Board Members Lewis and F e r r i s . 

EBI Companies r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee 
Johnson's o r d e r which found c l a i m a n t ' s p o s t - J a n u a r y 10, 1981 upper-
back i n j u r y t o be the r e s p o n s i b i l i t y o f Far West R e f o r e s t e r s , 
I n c . , and EBI, i t s workers compensation i n s u r e r . 

On October 4, 1980, c l a i m a n t i n j u r e d h i s upper back and l e f t 
s h o u l d e r when he f e l l t o t h e ground from a r o o f he was s h i n g l i n g , 
l a n d i n g on some b u i l d i n g m a t e r i a l s . At t h e t i m e , he was w o r k i n g 
f o r M i t c h e l l and Sons, I n c . which i s i n s u r e d by t h e SAIF 
C o r p o r a t i o n . He was r e l e a s e d f o r r e g u l a r work on November 10, 
1980, and was found t o have recov e r e d w i t h no permanent impairment 
as o f December 4, 1980. However, the c l a i m a n t c o n t i n u e d t o t a k e 
i t easy and a v o i d s t r e n u o u s a c t i v i t y d u r i n g t h i s t i m e . Claimant 
d i d n o t r e t u r n t o work u n t i l January 10, 1981 when he s t a r t e d 
w o r k i n g f o r Far West R e f o r e s t e r s , I n c . as a t r e e p l a n t e r . He 
p l a n t e d i n excess o f 600 t r e e s a day u s i n g a hoedad. The f i r s t 
day a t work h i s upper back became p a i n f u l and s o r e . The p a i n 
i n c r e a s e d t o the p o i n t t h a t by the f o u r t h day the c l a i m a n t c o u l d 
no l o n g e r work. He r e t u r n e d t o h i s d o c t o r f o r t r e a t m e n t a day 
l a t e r . He t e s t i f i e d t h a t t h e p a i n o c c u r r e d i n the same p l a c e as 
i t had from h i s October 4, 1980 i n j u r y . Claimant t e s t i f i e d he had 
never e x p e r i e n c e d upper back problems p r i o r t o t h e October i n j u r y 
a l t h o u g h he had p l a n t e d t r e e s f o r f i v e seasons, t h r e e o r f o u r 
months a t a t i m e , p l a n t i n g up t o 875 t r e e s a day. 

Depending on the weight g i v e n t h e c o n s u l t i n g d o c t o r ' s m e d i c a l 
r e p o r t and emphasis p u t on s p e c i f i c sentences i n b o t h d o c t o r s ' 
m e d i c a l r e p o r t s , the r e p o r t s c o u l d s u p p o r t e i t h e r an a g g r a v a t i o n 
c l a i m o r a new i n j u r y c l a i m . 

EBI contends t h a t t h e r e was no s p e c i f i c i n c i d e n t o f new 
trauma on t h e j o b as a t r e e p l a n t e r , o n l y a g r a d u a l worsening o f 
p a i n o f t h e same t y p e and t o t h e same body area as t h a t caused i n 
October, 1980. EBI c i t e s cases f o r the p r o p o s i t i o n t h a t a 
r e c u r r e n c e o f symptoms w h i l e p e r f o r m i n g normal work a c t i v i t y 
s u p p o r t s a c l a i m f o r a g g r a v a t i o n r a t h e r t h a n a new i n j u r y c l a i m . 
They contend t h a t t h e c l a i m a n t had not c o m p l e t e l y r e c o v e r e d from 
t h e t r a u m a t i c October, 1980 back i n j u r y , and t h a t t h e a d d i t i o n a l 
d i s a b i l i t y p r e c i p i t a t e d by c l a i m a n t ' s normal t r e e p l a n t i n g 
a c t i v i t i e s s h o u l d be c h a r a c t e r i z e d as an a g g r a v a t i o n r a t h e r t h a n 
as a new i n j u r y . 

Claimant and SAIF c i t e Smith v. Ed's Pancake House, 27 Or App 
361 ( 1 9 7 8 ) , t o s u p p o r t t h e i r p o s i t i o n t h a t EBI i s t h e r e s p o n s i b l e 
i n s u r e r . I n cases o f r e s p o n s i b i l i t y between e m p l o y e r s / i n s u r e r s , 
t h e employer a t t h e t i m e o f t h e l a s t i n c i d e n t t h a t i n d e p e n d e n t l y 
c o n t r i b u t e d even s l i g h t l y t o t h e c a u s a t i o n o f t h e d i s a b l i n g 
c o n d i t i o n i s t h e r e s p o n s i b l e p a r t y . There i s no a p p o r t i o n m e n t o f 
r e s p o n s i b i l i t y under Oregon law. 
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I n h i s j o b as a t r e e p l a n t e r , t h e c l a i m a n t was r e q u i r e d t o 
swing an a x e - l i k e hoedad two t o s i x t i m e s t o d i g a h o l e a t l e a s t 
12 i n c h e s deep over 600 ti m e s a day. A l t h o u g h he had pe r f o r m e d 
t h i s t y p e o f a c t i v i t y i n p r e v i o u s years w i t h o u t p a i n , t h e evidence 
s u p p o r t s a f i n d i n g t h a t t h i s t i m e t h e r e p e t i t i v e trauma a c t e d i n 
c o n c e r t w i t h t h e r e s o l v i n g October, 1980 i n j u r y t o cause t h e 
January, 1981 d i s a b i l i t y and need f o r m e d i c a l t r e a t m e n t . We agree 
w i t h Referee Johnson t h a t t h e t r e e p l a n t i n g a c t i v i t y c o n t r i b u t e d 
a t l e a s t s l i g h t l y , t o t h e January, 1981 d i s a b i l i t y , making EBI t h e 
r e s p o n s i b l e i n s u r e r . 

A l t h o u g h t h e o n l y q u e s t i o n on r e v i e w i s t h e r e s p o n s i b i l i t y 
f o r payment o f compensation b e n e f i t s t o c l a i m a n t as between two 
workers compensation i n s u r e r s , we f i n d t h a t c l a i m a n t ' s a t t o r n e y i s 
e n t i t l e d t o an a t t o r n e y ' s f e e f o r s e r v i c e s rendered on Board 
r e v i e w . The Workers Compensation Department i s s u e d an o r d e r 
d e s i g n a t i n g a p a y i n g agent p u r s u a n t t o ORS 656.307. I n t h i s 
c o n t e x t , a t t o r n e y ' s fees are governed by OAR 438-47-090, which 
p r o v i d e s i n p e r t i n e n t p a r t : " [ C l a i m a n t ' s ] a t t o r n e y w i l l r e c e i v e 
no f e e u n l e s s he/she a c t i v e l y and m e a n i n g f u l l y p a r t i c i p a t e s a t t h e 
h e a r i n g i n b e h a l f and i n defense o f c l a i m a n t ' s r i g h t s . " 

W h ile t h e r e f e r e n c e i n t h e r u l e i s t o a c t i v e and m e a n i n g f u l 
p a r t i c i p a t i o n a t t h e h e a r i n g l e v e l , we t h i n k t h e same s t a n d a r d s 
s h o u l d be a p p l i e d on Board r e v i e w . We conclude t h a t a c t i v e and 
m e a n i n g f u l p a r t i c i p a t i o n a t t h i s l e v e l means a r g u i n g a p o s i t i o n 
t h a t i s adverse t o one o f t h e p o t e n t i a l l y r e s p o n s i b l e employers o r 
i n s u r e r s . A l t h o u g h i n some r e s p o n s i b i l i t y cases c l a i m a n t i s 
merely a nominal p a r t y , t a k i n g no p o s i t i o n on whether an i n c i d e n t 
c o n s t i t u t e s a new i n j u r y o r an a g g r a v a t i o n o f a p r e v i o u s i n j u r y , 
i n t h i s case, c l a i m a n t ' s a t t o r n e y s u b m i t t e d a b r i e f on r e v i e w i n 
defense o f t h e Referee's f i n d i n g t h a t c l a i m a n t ' s January 1981 
d i s a b i l i t y was t h e r e s u l t o f a new i n j u r y r a t h e r t h a n an 
a g g r a v a t i o n . A c c o r d i n g l y , c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a 
reas o n a b l e a t t o r n e y ' s fee on Board r e v i e w p u r s u a n t t o ORS 
656.382(2). 

ORDER 

The Referee's o r d e r d a t e d December 30, 1981 i s a f f i r m e d . 

C l a i m a n t ' s a t t o r n e y i s awarded $350 as a reasonable 
a t t o r n e y ' s f ee f o r s e r v i c e s rendered on Board r e v i e w , -payable by 
EBI Companies. 
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IRVEN G. NEWTON, Claimant WCB 81-01249 
P o z z i , Wilson e t a l . , C l a i m a n t ' s A t t o r n e y s October 15, 1982 
Minturn, VanVoorhees e t a l . , Defense A t t o r n e y s Order on Review 
Reviewed by Board Members Lewis and F e r r i s . 
The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Daron's o r d e r 

which g r a n t e d c l a i m a n t an a d d i t i o n a l award o f 30% f o r a t o t a l 
award o f 60% unscheduled shoulder and back d i s a b i l i t y . I n i t s 
b r i e f SAIF makes two c o n t e n t i o n s : (1) That t h e r e i s no evidence 
i n t h e r e c o r d t o make a f i n d i n g o f permanent d i s a b i l i t y t o t h e 
s h o u l d e r ; and (2) t h a t t h e award g r a n t e d was e x c e s s i v e . 

C l a i m a n t , now 36 years of age, has been employed most o f h i s 
a d u l t l i f e i n t h e l o g g i n g i n d u s t r y . He s u s t a i n e d a compensable 
i n j u r y on December 7, 1978 when a t r e e f l i p p e d and s t r u c k h i s 
r i g h t s h o u l d e r , r i g h t s i d e o f h i s head and back. The i n j u r y 
caused a compression f r a c t u r e o f T8 and a non-compression f r a c t u r e 
o f t h e r i g h t s c apula. 

By June 1979 the back f r a c t u r e was h e a l e d b u t c l a i m a n t had 
severe c o n t i n u i n g symptoms. The s h o u l d e r f r a c t u r e was h e a l e d b u t 
was symptomatic. A f u s i o n was performed and a H a r r i n g t o n r o d was 
i n s e r t e d f r o m T7 t h r o u g h T10. 

On A p r i l 23, 1980 the Orthopaedic C o n s u l t a n t s examined 
c l a i m a n t . Claimant t o l d t h e p h y s i c i a n s t h a t h i s r i g h t s h o u l d e r 
p a i n o c c u r r e d s e v e r a l days b e f o r e when he was t r y i n g t o f l y f i s h 
b u t " o t h e r w i s e he hasn't had much t r o u b l e w i t h h i s s h o u l d e r s . " 
The diagnoses were: (1) p o s t - t r a u m a t i c compression f r a c t u r e o f 
T8; (2) p o s t - o p e r a t i v e H a r r i n g t o n rod i n s t r u m e n t a t i o n w i t h bone 
g r a f t f rom the l e f t i l i a c c r e s t ; (3) comminuted n o n - d i s p l a c e d 
r i g h t s c a p u l a r f r a c t u r e , h e a l e d ; and (4) l o n g t h o r a c i c nerve 
i n j u r y on t h e r i g h t , r e s o l v i n g . The p h y s i c i a n s found c l a i m a n t was 
n e a r l y s t a t i o n a r y and l e f t c l o s i n g up t o the t r e a t i n g p h y s i c i a n , 
Dr. Mahoney. They r a t e d t o t a l impairment o f the above diagnoses 
as moderate f o r numbers 1 and 2; f e l t t h e r e was no p h y s i c a l 
impairment f o r d i a g n o s i s number 3; and found m i n i m a l impairment 
f o r d i a g n o s i s number 4. 

The Referee concluded c l a i m a n t was not p e r m a n e n t l y and 
t o t a l l y d i s a b l e d b u t was s i g n i f i c a n t l y d i s a b l e d and g r a n t e d an 
award o f 60% unscheduled d i s a b i l i t y t o s h o u l d e r and back. 

We f i n d t h e award g r a n t e d e x c e s s i v e . The m e d i c a l evidence 
i n d i c a t e s no p h y s i c a l impairment t o t h e s h o u l d e r and, i n f a c t , 
t h e r e i s r e a l l y no evidence o f s h o u l d e r c o m p l a i n t s o r t r e a t m e n t 
t h r o u g h o u t 1980. Claimant i s n o t e n t i t l e d t o any permanent award 
f o r t h a t body area. 

Claimant i s 36 years o f age w i t h a n i n t h grade e d u c a t i o n and 
a GED. He i s now p r e c l u d e d from w o r k i n g i n the-woods. Since t h e 
i n j u r y c l a i m a n t c u t s fence p o s t s and f i r e wood f o r money, b u t has 
not sought any r e t r a i n i n g from V o c a t i o n a l R e h a b i l i t a t i o n p e r s o n n e l 
a l t h o u g h t h e r e c o r d r e f l e c t s t h a t t h e y have c o n t a c t e d him. At one 
p o i n t he t o l d them t h a t m e d i c a l l y he c o u l d not r e t u r n t o work. We 
urge c l a i m a n t t o get i n touch w i t h F i e l d S e r v i c e s D i v i s i o n and t o 
seek some form o f r e h a b i l i t a t i o n o r r e t r a i n i n g i n a f i e l d w i t h i n 
h i s p h y s i c a l c a p a b i l i t i e s . 
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U t i l i z i n g t h e g u i d e l i n e s s e t f o r t h i n OAR 436-65-600 e t seq., 
we f i n d t h a t c l a i m a n t has moderate impairment t o h i s back (+40 
v a l u e ) . He i s 36 years o f age (0 v a l u e ) . He has a n i n t h grade 
e d u c a t i o n b u t has o b t a i n e d h i s GED (0 v a l u e ) . The work e x p e r i e n c e 
impact f a c t o r i s +8. The a d a p t a b i l i t y f a c t o r i s +10. C l a i m a n t ' s 
mental c a p a b i l i t y i s average ( 0 ) . The e m o t i o n a l and p s y c h o l o g i c a l 
f i n d i n g s a r e unremarkable. The l a b o r market impact f a c t o r i s -9. 
Combining these f a c t o r s and a p p l y i n g t h e m a t h e m a t i c a l c o m p u t a t i o n , 
and based on the r e c o r d b e f o r e us, we f i n d t h e Referee's o r d e r 
s h o u l d be m o d i f i e d t o 45% unscheduled d i s a b i l i t y . 

ORDER 

The Referee's o r d e r d a t e d May 17, 1982 i s m o d i f i e d . 

C l a i m a n t i s hereby g r a n t e d 144° f o r 45% unscheduled mid back 
d i s a b i l i t y . T his award i s i n l i e u o f a l l p r i o r awards. 

LUTHER R. NOBLE, Cl a i m a n t WCB 81-09439 
Mai agon & V e l u r e , C l a i m a n t ' s A t t o r n e y s October 15, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 
Reviewed by the Board en banc. 

The i n s u r e r seeks r e v i e w o f Referee Mulder's o r d e r w h i c h 
found c l a i m a n t ' s low back c o n d i t i o n t o be a compensable 
o c c u p a t i o n a l d i s e a s e . 

Claimant has worked as a brand i n s p e c t o r f o r t h e Oregon 
Department of A g r i c u l t u r e f o r 15 y e a r s . He worked p a r t - t i m e u n t i l 
a p p r o x i m a t e l y two years p r i o r t o the h e a r i n g and t h e n f u l l t i m e . 
Claimant worked as a l o g g e r and a l o n g - h a u l t r u c k d r i v e r when he 
was n o t w o r k i n g f o r t h e Department o f A g r i c u l t u r e . 

Claimant i s r e q u i r e d t o do a c o n s i d e r a b l e amount o f d r i v i n g 
i n t h e course o f h i s work f o r t h e S t a t e . I n June o f 1981, he was 
a s s i g n e d a Datsun p i c k u p t r u c k t o r e p l a c e t h e f o u r - d o o r sedan he 
had been u s i n g . Claimant t e s t i f i e d t h a t he began e x p e r i e n c i n g 
p a i n i n h i s low back whenever he drove the new p i c k u p t r u c k . 
Sometime i n June, a p p a r e n t l y p r i o r t o b e i n g assigned t h e new 
v e h i c l e , c l a i m a n t s t r a i n e d h i s back w h i l e g e t t i n g o u t o f t h e cab 
o f a " d r a g l i n e " e x c a v a t i n g machine on h i s f a r m . Claimant c o u l d 
not r e c a l l a t the h e a r i n g the e x a c t d a t e o f t h i s i n c i d e n t . 

On August 11, 1981, c l a i m a n t was a d m i t t e d t o a h o s p i t a l f o r 
t r e a t m e n t of severe low back p a i n . The f o l l o w i n g h i s t o r y was 
t a k e n by h i s t r e a t i n g p h y s i c i a n , Dr. Conn: 

"The p a t i e n t had onset o f p a i n 
a p p r o x i m a t e l y t h r e e months ago when he was 
c l i m b i n g from a d r a g l i n e cab, i t was n o t 
bad and was not p e r s i s t e n t o r c o n t i n u o u s . 
He merely noted t h a t he had a low back ache 
w i t h some d i s c o m f o r t i n t o h i s l e f t l e g . 
S h o r t l y a f t e r t h i s t h e p a t i e n t who i s a 
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brand i n s p e c t o r g o t a new Datsun p i c k u p , 
the seat o f which was q u i t e low. He found 
t h a t d r i v i n g t h i s p i c k u p back from Salem 
where he p r o c u r e d i t was most u n c o m f o r t a b l e 
and as he rode i n i t i n h i s work i t became 
p r o g r e s s i v e l y more u n c o m f o r t a b l e w i t h more 
f r e q u e n t and more c o n t i n u o u s low back and 
l e f t l e g p a i n . " 

Dr. Conn diagnosed c l a i m a n t ' s problem as nerve r o o t compression 
syndrome b u t made no statement a t t h a t t i m e as t o t h e cause o f t h e 
c o n d i t i o n . 

D u r i n g h i s s t a y i n t h e h o s p i t a l , c l a i m a n t was a l s o examined 
by Dr. Klump who diagnosed h i s problem as a h e r n i a t e d d i s c a t t h e 
L5, S I l e v e l . Dr. Klump's r e p o r t s t a t e s t h a t on August 10, 1981, 
c l a i m a n t e x p e r i e n c e d i n c r e a s e d p a i n i n h i s back and l e f t h i p a f t e r 
s i t t i n g on a bench d u r i n g a non-work r e l a t e d meeting a t a l o c a l 
f i r e s t a t i o n . Dr. Klump made no f i n d i n g o f c a u s a t i o n f o r 
c l a i m a n t ' s c o n d i t i o n . 

Claimant f i l e d an o c c u p a t i o n a l d i s e a s e c l a i m d a t e d August 18, 
1981. On t h i s form, c l a i m a n t s t a t e d : 

" I was d r i v i n g my p i c k u p t o i n s p e c t some 
brands around L a n g o l l V a l l e y , on Aug 9 t h 
when I g o t home I c o u l d h a r d l y g e t o u t o f 
the p i c k u p due t o back p a i n . On Aug. 10, I 
went t o Dr. Conn who sent me t o Dr. Klump." 

Claimant was a l s o examined by Dr. Scheer, a c h i r o p r a c t o r , on 
September 18, 1981 who a l s o diagnosed nerve r o o t p r e s s u r e a t t h e 
L5, SI l e v e l b u t d i d n o t make any statement as t o t h e cause o f 
c l a i m a n t ' s back t r o u b l e . 

The o n l y m e d i c a l evidence i n t h e r e c o r d t o su p p o r t c l a i m a n t ' s 
c o n t e n t i o n t h a t h i s low back problems a r e r e l a t e d t o h i s work i s a 
February 15, 1982, two paragraph l e t t e r from Dr. Conn t o 
c l a i m a n t ' s lawyer which s t a t e s : 

" I t i s my o p i n i o n t h a t , i n a l l m e d i c a l 
p r o b a b i l i t y , Mr. Noble had a minor low back 
s t r a i n i n c u r r e d when he c l i m b e d from t h e 
d r a g l i n e cab. However, t h i s was n o t 
d i s a b l i n g and was r e l a t i v e l y minor u n t i l 
t h e t i m e t h a t he s t a r t e d u s i n g t h e Datsun 
p i c k u p . 

I n answer t o your, second q u e s t i o n , i t i s 
the o p i n i o n o f the undersigned t h a t , i n a l l 
m e d i c a l p r o b a b i l i t y , t h e a f o r e m e n t i o n e d 
v e h i c i e was t h e cause o f a g g r a v a t i o n o f a 
p r e - e x i s t i n g minor l o w b a c k s t r a i n . " 

Claimant p r e s e n t s no c o n v i n c i n g e x p l a n a t i o n o f how r i d i n g i n 
a new p i c k u p t r u c k c o u l d cause a h e r n i a t e d d i s c , nerve r o o t 
compression o r a d i s a b l i n g back s t r a i n . I f t h e d i s c problem was 
from t h e e a r l i e r i n j u r y , t h e r e i s no me d i c a l evidence i n d i c a t i n g 
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t h a t d r i v i n g t he p i c k u p t r u c k caused a worsening o f t h e c l a i m a n t ' s 
u n d e r l y i n g c o n d i t i o n and n o t merely an i n c r e a s e i n p a i n . I n 
a d d i t i o n , Dr. Conn's l a t e r r e p o r t i s vague as t o e x a c t l y what t h e 
c l a i m a n t ' s problem i s . He s t a t e s t h a t c l a i m a n t has s u f f e r e d a 
worsening o f t h e e a r l i e r o f f - t h e - j o b back s t r a i n , b u t does not 
e x p l a i n what i n v o l v e m e n t t h e r e i s , i f any, w i t h t h e L5, SI d i s c . 

I n Douglas S. Chiap u z i o , WCE No. 80-01301, 34 Van N a t t a 1255 
(September 28, 1982), the Board r e c e n t l y d i s c u s s e d t h e methodology 
t h a t i s t o be a p p l i e d i n cases such as t h e one a t hand. F i r s t , 
one must d e t e r m i n e whether t h e r e has been a worsening o f t h e 
u n d e r l y i n g d i s e a s e , a p p l y i n g t h e r u l e e s t a b l i s h e d i n W e l l e r v. 
Onion C a r b i d e , 288 Or. 27 (1979). Second, i f t h e r e has been a 
wor s e n i n g , t h e c l a i m a n t must prove t h a t t h e work a c t i v i t y was t h e 
major cause o f t h e worsening. SAIF v. Gygi, 55 Or. App. 570 
( 1 9 8 2 ) . Claimant has not met t h e burden o f £>roof a t e i t h e r l e v e l 
o f t h i s t e s t . 

W h i l e i t i s apparent t h a t c l a i m a n t has s u f f e r e d d e t e r i o r a t i o n 
o f t h e L5,S1 area o f h i s back and t h a t he has p a i n i n t h i s a rea, 
t h e r e i s n o t s u f f i c i e n t evidence t o c a u s a l l y connect h i s c o n d i t i o n 
w i t h t h e d r i v i n g on h i s j o b . A d d i t i o n a l l y , i f an u n d e r l y i n g back 
c o n d i t i o n p r e - e x i s t e d the a l l e g e d i n j u r i o u s exposure, no competent 
evidence was p r e s e n t e d t o show e x a c t l y what t h e u n d e r l y i n g 
c o n d i t i o n was o r how i t had been worsened by d r i v i n g . Thus, we 
f i n d t h e Referee's o r d e r t o be i n e r r o r . 

ORDER 

The Referee's o r d e r dated May 4, 1982 i s r e v e r s e d . 

SAIF C o r p o r a t i o n ' s d e n i a l dated October 7, 1981 i s r e i n s t a t e d 
and a f f i r m e d . 

Board Member Barnes d i s s e n t i n g : 

I agree w i t h t h e m a j o r i t y t h a t t h e m e d i c a l evidence i n t h i s 
case does not c o n t a i n a d e f i n i t i v e : d i a g n o s i s o f c l a i m a n t ' s back 
c o n d i t i o n . I a l s o agree t h a t t he medical evidence c o n t a i n s l i t t l e 
s u p p o r t f o r t h e c o n c l u s i o n t h a t work a c t i v i t y caused c l a i m a n t ' s 
back c o n d i t i o n , whatever i t i s . However, I f i n d t h e evidence i n 
t h i s case as s u b s t a n t i a l i n s u p p o r t o f t h i s c l a i m a n t ' s p o s i t i o n as 
was t h e evidence i n V a l t i n s o n v. SAIF, 56 Or App 184 ( 1 9 8 2 ) , and 
Hamel v. SAIF, 54 Or App 503 ( 1 9 8 1 ) . Since t h e c l a i m s i n 
V a l t i n s o n and Hamel were found compensable, I would f i n d t h i s 
c l a i m t o be compensable. I would a f f i r m t h e Referee and t h e r e f o r e 
r e s p e c t f u l l y d i s s e n t . 
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WAYNE PATTERSON, C l a i m a n t WCB 81-09179 
P o z z i , Wilson e t a l . , C l a i m a n t ' s A t t o r n e y s October 15, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 
Reviewed by the Board en banc. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Knapp 1s o r d e r 
which s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s back i n j u r y c l a i m . 

I n l i g h t o f t h e Referee's c r e d i b i l i t y f i n d i n g s , w i t h which we 
agree, we f i n d t h e f a c t s t o be as f o l l o w s . On August 18, 1981, i n 
t h e course o f h i s work as a s e c u r i t y guard a t t h e U n i v e r s i t y o f 
Oregon H e a l t h Science Center, c l a i m a n t was i n s t r u c t e d t o remove one 
Hennon from t h e h o s p i t a l grounds. When Hennon r e s i s t e d , c l a i m a n t 
and h i s p a r t n e r , Turner, h a n d c u f f e d Hennon and p l a c e d him i n a 
p a t r o l c a r . The employer's s t a n d i n g i n s t r u c t i o n s , , which had p r e 
v i o u s l y been s p e c i f i c a l l y communicated t o c l a i m a n t , were t h a t i n 
such s i t u a t i o n s a person was o n l y t o be t r a n s p o r t e d t o t h e edge o f 
t h e h o s p i t a l grounds. N o t w i t h s t a n d i n g those i n s t r u c t i o n s , c l a i m a n t 
t r a n s p o r t e d Hennon t o downtown P o r t l a n d . There, a f t e r g e t t i n g o u t 
o f t h e p a t r o l c a r , Hennon became v e r b a l l y abusive and s t a r t e d t o 
walk away. Claimant t h e n v i o l e n t l y a t t a c k e d Hennon, who was s t i l l 
h a n d c u f f e d , k i c k i n g him r e p e a t e d l y . Claimant i n j u r e d h i s back i n 
t h e course o f h i s a t t a c k on Hennon. 

Based upon these f i n d i n g s o f f a c t , t h e q u e s t i o n i s whether 
c l a i m a n t ' s i n j u r y arose o u t o f and i n t h e course o f h i s employment. 

I t i s a q u e s t i o n t h a t almost answers i t s e l f . Employers have 
a r i g h t t o d e f i n e t h e i r employes' d u t i e s and t h e expected means i n 
which t h o s e d u t i e s w i l l be performed; i n j u r i e s s u s t a i n e d w h i l e 
engaged i n a c t i v i t y i n v i o l a t i o n o f t h e employer's i n s t r u c t i o n s 
a r e n o t compensable. C l a r k v. U.S. Plywood, 288 Or 255 ( 1 9 8 0 ) ; 
F r o s t y v. SAIF, 24 Or App 851 (1976). 

I n t h i s case, c l a i m a n t f i r s t d e v i a t e d from h i s employer's 
i n s t r u c t i o n s by t r a n s p o r t i n g Hennon t o downtown P o r t l a n d , r a t h e r 
t h a n j u s t t o t h e edge o f t h e employer's premises. Claimant t h e n 
g r o s s l y d e v i a t e d from what he had t o understand t o be h i s j o b 
d u t i e s by p h y s i c a l l y a t t a c k i n g a person i n h i s c u s t o d y and t o whom 
he had a t l e a s t some d u t y o f c a r e . I n s h o r t , c l a i m a n t ' s i n j u r y was 
s u s t a i n e d i n a p l a c e he had no a u t h o r i t y t o be i n c o n n e c t i o n w i t h 
h i s employment and w h i l e d o i n g something he had no r i g h t t o do i n 
c o n n e c t i o n w i t h h i s employment o r a n y t h i n g e l s e . 

ORDER 

The Referee's o r d e r d a t e d February 17, 1982 i s r e v e r s e d and 
t h e SAIF C o r p o r a t i o n ' s d e n i a l dated September 17, 1981 i s r e i n 
s t a t e d and a f f i r m e d . 
Board Member Lewis., d i s s e n t i n g : 

I r e s p e c t f u l l y d i s s e n t . I agree w i t h t h e Referee's 
c o n c l u s i o n t h a t c l a i m a n t ' s i n j u r y arose o u t o f a r d i n t h e course o f 
h i s employment. I would, t h e r e f o r e , a f f i r m t h e Referee's o r d e r 
and award c l a i m a n t ' s a t t o r n e y a fee o f $500 f o r s e r v i c e s rendered 
on Board r e v i e w . 
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JIM F. ADAMS, Cla i m a n t 
MaTagon & V e l u r e , C l a i m a n t ' s A t t o r n e y s 
SAIF Corp L e g a l , Defense A t t o r n e y 

WCB 81-09274 
October 18, 1982 
Order on Review 

Reviewed by Eoard Members F e r r i s and Lewis. 

The c l a i m a n t requests review o f Referee McCullough's o r d e r 
which found c l a i m a n t had not e s t a b l i s h e d t h a t an o n - t h e - j o b 
a c c i d e n t o c c u r r e d . The Referee found c l a i m a n t ' s c r e d i b i l i t y 
l a c k i n g because o f the c o n f l i c t i n g h i s t o r i e s he gave t o h i s two 
d o c t o r s and due t o o t h e r d i s c r e p a n c i e s and u n c e r t a i n t i e s c o n t a i n e d 
i n c l a i m a n t ' s t e s t i m o n y a t h e a r i n g . 

The c l a i m a n t a l l e g e s he i n j u r e d h i s back about August 4, 1981 
w h i l e r i g g i n g up heavy c a b l e t o a t r e e a t a l o g g i n g s i t e . He 
sought c h i r o p r a c t i c t r e a t m e n t on August 5, 1981. The c l a i m a n t 
contends he f a l s e l y t o l d h i s c h i r o p r a c t o r , Jack C l a r k , D.C., t h a t 
he h u r t h i s back o f f - t h e - j o b c a r r y i n g wood because he was t o l d by 
a co-worker, Gary M i l l e r , t h a t he would be f i r e d i f he r e p o r t e d a 
work i n j u r y t o the employer. 

On August 12, 1981 he sought t r e a t m e n t from K. K. O'Fallon, 
M.D. He t o l d Dr. O'Fallon he h u r t h i s back " w h i l e s e t t i n g l i n e s 
h i g h i n t r e e s " on the j o b . Claimant t e s t i f i e d he t o l d Dr. 
O 'Fallon t h e t r u t h because "when my back kep t h u r t i n g , I had t o do 
something because I can't pay f o r d o c t o r b i l l s m y s e l f when I d i d 
i t on the j o b . " 

The i n s u r e r responds t h a t t h e r e are s e v e r a l i n c o n s i s t e n c i e s 
t h a t c a s t doubt on the c l a i m a n t ' s c r e d i b i l i t y . F i r s t , t h e 
c l a i m a n t t e s t i f i e d he had not been c a r r y i n g any f i r e w o o d around 
the t i m e o f t h e work i n c i d e n t . L a t e r , he t e s t i f i e d t o c u t t i n g 
about a h a l f a p i c k u p l o a d o f f i r e w o o d and u n l o a d i n g i t a f t e r work 
w i t h Gary M i l l e r . He c o u l d not remember whether t h i s wood c u t t i n g 
o c c u r r e d b e f o r e o r a f t e r the work i n c i d e n t . Second, upon b e i n g 
asked why he was no l o n g e r working f o r t h e employer, t h e c l a i m a n t 
t e s t i f i e d : 

L a t e r , the c l a i m a n t t e s t i f i e d t h e r e was a g e n e r a l l a y o f f o f 
employes about the second week o f August. I n o t h e r words, t h e r e 
was no i n d i v i d u a l l a y o f f o f the c l a i m a n t , b u t r a t h e r a g e n e r a l 
l a y o f f about the same ti m e Dr. O'Fallon t o l d him n o t t o work due 
t o h i s back. T h i r d , t h e c l a i m a n t t e s t i f i e d he r e t u r n e d t o work 
a f t e r seeing Dr. C l a r k on August 5, and t h a t he d i d n o t cease work 
u n t i l August 13, when Dr. O'Fallon t o l d him he s h o u l d not work. 
However, Dr. O'Fallon's i n i t i a l r e p o r t i n d i c a t e s t h a t t h e c l a i m a n t 

"A. I don't know. J u s t on account o f I 
c a n ' t work [because o f my b a c k ] , I guess. 
He wouldn't want me, anyway, on account o f 
I went t o a d o c t o r . 

"The Referee: W e l l , have you been 
t e r m i n a t e d ? Given any d i s c h a r g e n o t i c e or 
a n y t h i n g ? 

"The Witness: W e l l , I f i g u r e d I was s i n c e 
he d e n i e d t h i s . " 
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had n o t worked s i n c e August 4. F i n a l l y , Dr. O'Fallon noted t h a t 
t h e p r o b a b l e date o f i n j u r y was August 4, b u t t h a t t h e h i s t o r y was 
o f " d e v e l o p i n g p a i n " w i t h "no one d e f i n i t e i n j u r y " ; whereas t h e 
c l a i m a n t t e s t i f i e d , "Well, I was j u s t p u l l i n g t he l i n e up a t r e e 
and I heard t h e pop i n my back and t h a t ' s when i t happened." 
Thus, a t h e a r i n g t h e c l a i m a n t i n d i c a t e d the a c c i d e n t happened 
suddenly a t a d i s t i n c t moment, w h i l e a t t h e t i m e o f i n i t i a l 
t r e a t m e n t Dr. O'Fallon noted a h i s t o r y o f g r a d u a l , d e v e l o p i n g p a i n 
w i t h no d i s t i n c t i n j u r y . F u r t h e r , though co-worker Gary M i l l e r 
c o u l d have c o r r o b o r a t e d t h e c l a i m a n t ' s work i n c i d e n t and reason 
f o r g i v i n g d i f f e r i n g h i s t o r i e s t o t h e d o c t o r s , he was n o t produced 
a t t h e h e a r i n g a l t h o u g h t h e c l a i m a n t s t a t e d t h a t M i l l e r was 
w i l l i n g t o t e s t i f y . 

As t h e Referee concluded, t h e c l a i m a n t ' s e x p l a n a t i o n f o r t h e 
c o n f l i c t i n g h i s t o r i e s t o .his d o c t o r s i s not unreasonable, b u t i t 
i s j u s t as p o s s i b l e t h a t t h e c l a i m a n t t o l d Dr. C l a r k t h e t r u t h and 
p r o v i d e d a f a l s e h i s t o r y t o Dr. O'Fallon because by t h a t t i m e he 
was concerned about e s t a b l i s h i n g an i n d u s t r i a l b a s i s f o r h i s 
i n j u r y so t h a t h i s b i l l s and d i s a b i l i t y would be covered. We do 
not expect every d e t a i l o f a work a c c i d e n t t o be c r y s t a l c l e a r i n 
a c l a i m a n t ' s mind by t h e t i m e t h e h e a r i n g takes p l a c e , b u t 
c o n s i d e r i n g t h e c o n f l i c t i n g h i s t o r i e s g i v e n by t h e c l a i m a n t t o h i s 
d o c t o r s , we expect more c l a r i t y i n d e s c r i b i n g t h e events a t t h e 
t i m e o f the i n c i d e n t than t h e c l a i m a n t was a b l e t o p r o v i d e . 
L i k e w i s e , we agree w i t h the Referee t h a t c o r r o b o r a t i o n by Gary 
M i l l e r would have l e n t i t s e l f c o n s i d e r a b l y t o c l a i m a n t ' s evidence, 
and f a i l u r e t o produce i t when a v a i l a b l e c a s t s f u r t h e r doubt on 
t h e r e l i a b i l i t y o f the c l a i m a n t ' s t e s t i m o n y . 

ORDER 

The Referee's o r d e r dated A p r i l 29, 1982 i s a f f i r m e d . 

JAN L. JENSEN, Cl a i m a n t WCB 81-06847 
R i c h a r d 0. N e s t i n g , C l a i m a n t ' s A t t o r n e y October 18, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 
Reviewed by Board Members Lewis and F e r r i s . 

The SAIF C o r p o r a t i o n seeks Board review o f Referee F i n k ' s 
o r d e r which remanded c l a i m a n t ' s c l a i m t o i t on the b a s i s o f an 
a g g r a v a t i o n c l a i m w i t h compensation commencing May 22, 1981. 

Claimant was employed as a warehouseman f o r t h e employer and 
on A p r i l 1, 1981 l i f t e d a heavy box and i n j u r e d h i s m i d - t o - l o w back 
area. He was t a k e n d i r e c t l y t o t h e emergency room a t Providence 
H o s p i t a l . There he was t r e a t e d and r e l e a s e d t o work as o f A p r i l 3, 
1981. The c l a i m was accepted as n o n - d i s a b l i n g . 

The m e d i c a l evidence i n d i c a t e s t h a t Dr. R a l s t o n examined 
c l a i m a n t a t t h e emergency room and diagnosed upper lumbar s t r a i n 
and r e l e a s e d c l a i m a n t t o work on A p r i l 3. 
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Claimant t e s t i f i e d he d i d n o t r e t u r n t o work on Tuesday, 
A p r i l 3, because h i s back s t i l l h u r t . He d i d r e t u r n t o work as o f 
Monday, A p r i l 6, 1981. L a t e r t h a t day, as r e l a t e d by t h e evi d e n c e , 
c l a i m a n t g o t i n t o a v e r b a l d i s p u t e w i t h an o f f i c i a l o f t h e company. 
The next day, upon a r r i v i n g a t work, he was f i r e d and g i v e n h i s 
paycheck. Claimant t e s t i f i e d he t h e n c o n t a c t e d h i s s u p e r v i s o r t o 
t r y t o p a t c h t h i n g s up, b u t was r e f u s e d a r e t u r n t o work. 

Claimant sought m e d i c a l t r e a t m e n t from a c h i r o p r a c t o r , Dr. 
Ladd, on May 22, 1981. Dr. Ladd diagnosed "thoraco-lumbar s t r u c 
t u r e s ( p o s s i b l y s p r a i n ) " and found c l a i m a n t ' s c o n d i t i o n n o t medi
c a l l y s t a t i o n a r y . 

On June 2 3, SAIF had c l a i m a n t examined by Dr. Gambee, an 
o r t h o p e d i s t , who r e p o r t e d he found f u l l range o f mot i o n o f t h e low, 
mid and c e r v i c a l back. He found no muscle spasms and an i n t a c t 
n e u r o l o g i c a l e x a m i n a t i o n w i t h no g u a r d i n g o r r i g i d i t y . X-rays were 
n e g a t i v e . Dr. Gambee s t a t e d : 

" I f a i l t o f i n d o b j e c t i v e [ s i c ] o f 
locomotor d i s e a s e . I see no i n d i c a t i o n f o r 
m e d i c a l management. Indeed, I don't know 
what one would have t o t r e a t . " 

No f u r t h e r m e dical r e p o r t i s i n evidence from Dr. Ladd from h i s May 
22, 1981 r e p o r t u n t i l a n a r r a t i v e r e p o r t o f November 4, 1SS1. I n 
t h a t r e p o r t he concluded c l a i m a n t had "compression wedging o f T i l " 
from e i t h e r t h e a c c i d e n t o f t h r e e years p r i o r o r t h e l i f t i n g i n c i 
dent o f A p r i l 1, 1981. He f e l t t h a t , whichever, t h e A p r i l 1 
l i f t i n g i n c i d e n t was an e x a c e r b a t i o n and req u e s t e d a c l a i m reopen
i n g . Dr. Ladd t e s t i f i e d a t t h e h e a r i n g , b u t h i s t e s t i m o n y does n o t 
add much more th a n e x p l a i n i n g t h e t r e a t m e n t m o d a l i t i e s u t i l i z e d . 

Based on a l l o f t h e evidence p r e s e n t e d , t h e me d i c a l r e p o r t s 
from Dr. R a l s t o n , Dr. Gambee and Dr. Ladd, we conclude c l a i m a n t has 
f a i l e d t o s u b s t a n t i a t e any e n t i t l e m e n t t o compensation f o r tempo
r a r y t o t a l d i s a b i l i t y . The SAIF d e n i a l was a d e n i a l o f compensa
b i l i t y f o r c l a i m a n t ' s c o n d i t i o n f o r which he was seeking t r e a t m e n t . 
The Referee, i n e r r o r , handled t h i s as an a g g r a v a t i o n c l a i m and so 
remanded. This i s not an a g g r a v a t i o n c l a i m o r d e n i a l o f aggrava
t i o n as t h e c l a i m was accepted as n o n - d i s a b l i n g and c o m p e n s a b i l i t y 
was t he i s s u e p r e s e n t e d and r a i s e d a t t h e h e a r i n g . 

A l t h o u g h we found t h a t c l a i m a n t ' s c o n d i t i o n d i d n o t w a r r a n t 
any compensation f o r temporary t o t a l d i s a b i l i t y , we do f i n d t h a t 
the m e d i c a l t r e a t m e n t he i s and was r e c e i v i n g from Dr. Ladd i s 
r e l a t e d t o h i s A p r i l 1, 1981 i n j u r y and i s t h e r e s p o n s i b i l i t y o f 
SAIF, p u r s u a n t t o t h e p r o v i s i o n s o f ORS 656.245. 

ORDER 

Trie Referee's o r d e r dated January 21, 1S82 i s r e v e r s e d . 
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JOHN J . KEANE, Cl a i m a n t WCB 81-00856 
Malagon & V e l u r e , C l a i m a n t ' s A t t o r n e y s October 18, 1982 
Schwabe, W i l l i a m s o n e t a l . , Defense A t t o r n e y s Order on Review 
Reviewed by Board Members F e r r i s and Lewis. 

The employer r e q u e s t s review o f Referee Galton's o r d e r which 
awarded c l a i m a n t permanent t o t a l d i s a b i l i t y e f f e c t i v e November 7, 
1981. The employer contends t h a t c l a i m a n t has n o t proven e n t i t l e 
ment t o an award o f permanent t o t a l d i s a b i l i t y . 

We adopt t he Referee's f i n d i n g s o f f a c t as our own. 

The c l a i m a n t has t h e burden o f p r o v i n g e n t i t l e m e n t t o perma
nent t o t a l d i s a b i l i t y and t h a t he i s w i l l i n g t o seek r e g u l a r g a i n 
f u l employment and t h a t he had made a reasonable e f f o r t t o o b t a i n 
such employment. ORS 656.206(3). 

The m e d i c a l evidence alone does n o t j u s t i f y an award o f perma
nent t o t a l d i s a b i l i t y . Claimant does have s i g n i f i c a n t i m p a i r m e n t , 
b u t no p h y s i c i a n has d e c l a r e d him perm a n e n t l y i n c a p a c i t a t e d from 
t h e r e s i d u a l s o f t h i s i n j u r y . The w e i g h t o f t h e evidence does 
i n d i c a t e c l a i m a n t cannot p e r f o r m any heavy work b u t he i s p h y s i 
c a l l y capable o f p e r f o r m i n g l i g h t t o s e d e n t a r y work. Claimant has 
sought no employment w i t h i n h i s p h y s i c a l c a p a c i t y and l i m i t a t i o n s 
and has, i n f a c t , r e t i r e d from t h e l a b o r market on h i s own v o l i 
t i o n . Claimant has f a i l e d t o demonstrate any m o t i v a t i o n f o r voca
t i o n a l r e t r a i n i n g o r reemployment. T h e r e f o r e , c l a i m a n t has not. 
s a t i s f i e d t h e s t a t u t o r y r e q u i r e m e n t o f CRS 656.206(3) and h i s 
p h y s i c a l r e s i d u a l s a r e not such as t o excuse h i s l a c k o f m o t i v a t i o n 
or h i s r e s p o n s i b i l i t y t o rea s o n a b l y make an e f f o r t t o f i n d some 
form o f g a i n f u l employment. We conclude c l a i m a n t has not p r o v e n 
t h a t he i s permanently and t o t a l l y d i s a b l e d by t h i s r e c o r d . 

U t i l i z i n g t h e g u i d e l i n e s s e t f o r t h i n OAR 436-65-600 e t seq., 
we f i n d t h a t c l a i m a n t ' s impairment from t h i s i n d u s t r i a l i n j u r y 
r e f l e c t s a +42. Claimant's age i s 54 g i v i n g him a v a l u e o f +8. 
Clai m a n t has an e l e v e n t h grade e d u c a t i o n w i t h a GED which i s a zero 
v a l u e . Claimant was employed as a debarker which has a work exper
i e n c e v a l u e o f +3. Th i s j o b was medium work and c l a i m a n t i s now 
o n l y p h y s i c a l l y capable o f l i g h t t o s e d e n t a r y work. Sedentary work 
has a v a l u e o f +15. Claimant's mental c a p a c i t y i s average which i s 
a zero v a l u e and t h e e m o t i o n a l / p s y c h o l o g i c a l f i n d i n g s a re unremark
a b l e . The l a b o r market f i n d i n g s i n d i c a t e c l a i m a n t has few j o b 
openings a v a i l a b l e t o him which r e p r e s e n t s a v a l u e o f +15. A l l o f : 
these f a c t o r s combined g i v e c l a i m a n t a v a l u e o f 63%. We conclude 
c l a i m a n t would be a d e q u a t e l y compensated f o r h i s l o s s o f wage 
e a r n i n g c a p a c i t y by an award o f 65% unscheduled d i s a b i l i t y . T h i s 
case and our c o n c l u s i o n i s a l s o c o n s i s t e n t w i t h o t h e r l i k e cases. 

We no t e t h a t t h e Referee a l s o u t i l i z e d t h e OAR g u i d e l i n e s . We 
have been as s i g n e d impact f a c t o r s e x a c t l y t h e same w i t h t h e excep
t i o n o f t h e impairment f a c t o r . The Referee gave c l a i m a n t a +75, 
b u t f a i l e d t o e x p l a i n how he a r r i v e d a t such a h i g h impairment 
r a t i n g based on the r e c o r d b e f o r e us. We found c l a i m a n t ' s i m p a i r 
ment equaled +42. To a r r i v e a t t h i s f i g u r e , we found t h a t c l a i m 
a n t ' s l a m i n e c t o m i e s , d i s c e x c i s i o n s and f u s i o n s u r g e r i e s g i v e him a 
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+20. The range o f motion f i n d i n g s based on t h e m e d i c a l examina
t i o n s combined f o r a r a t i n g o f 15%. Claimant has c h r o n i c d i s a b l i n g 
p a i n nerve r o o t problems from s c a r r i n g c a u s i n g r a d i c u l o p a t h y f o r 
15%. These f a c t o r s combined equal 42% impairment. 

ORDER 

The Referee's o r d e r dated May 24, 1.982 i s m o d i f i e d . Claimant 
i s hereby g r a n t e d an award o f 208° f o r 65% unscheduled low back 
d i s a b i l i t y . T his award i s i n l i e u o f a l l p r i o r awards. 

ELGAN E. AMIDON, Cl a i m a n t WCB 82-00881 
Gr a n t , Ferguson & C a r t e r , C l a i m a n t ' s A t t o r n e y s October 20, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order of D i s m i s s a l 
On o r about January 27, 1982, the SAIF C o r p o r a t i o n r e q u e s t e d a 

h e a r i n g h e r e i n . Claimant t h e r e a f t e r moved t o d i s m i s s SAIF's Request 
f o r H e a r i n g . 

The Board f i n d s t h a t the i s s u e s r a i s e d by SAIF's Request f o r 
Hearing are not i s s u e s a p p r o p r i a t e l y heard p u r s u a n t t o ORS 656.283 
b u t are i s s u e s f o r t h e Board t o r e s o l v e pursuant t o i t s own motion 
a u t h o r i t y under ORS 656.278. The Board has t h i s date i s s u e d an Own 
Mot i o n Order r e f e r r i n g t h i s m a t t e r t o th e Hearings D i v i s i o n p u r s u a n t 
t o OAR 436-83-820. 

ORDER 

• The SAIF C o r p o r a t i o n ' s Request f o r Hearing i s d i s m i s s e d . 
ELGAN E. AMIDON, Cla i m a n t Own Motion 82-0249M 
Gr a n t , Ferguson & C a r t e r , C l a i m a n t ' s A t t o r n e y s October 20, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Own Motion Order: R e f e r r a l 

f o r Hearing 
On o r about January 27, 1982, the SAIF C o r p o r a t i o n r e q u e s t e d 

a h e a r i n g p u r s u a n t t o ORS 656.283 d e s i g n a t i n g as the i s s u e s f o r 
h e a r i n g : . " ( 1 ) The E v a l u a t i o n D i v i s i o n ' s r e f u s a l o f J u l y 16, 
1981, t o c o n s i d e r r e d u c i n g c l a i m a n t ' s permanent t o t a l d i s a b i l i t y 
award; (2) Whether c l a i m a n t remains permanently and t o t a l l y 
d i s a b l e d . " 

Claimant t h e r e a f t e r moved t o d i s m i s s the Request f o r Hearing 
on t h e grounds t h a t : (1) Claimant s u s t a i n e d t h i s a c c i d e n t a l 
i n j u r y i n 1964 p r i o r t o the enactment o f the Workmen's 
Compensation Law, Oregon Laws 1965, Chapter 285; and t h a t t h e 
Board l a c k s j u r i s d i c t i o n t o review the f i n d i n g o f a j u r y t h a t 
c l a i m a n t was permanently and t o t a l l y d i s a b l e d , due t o t h e f a c t 
t h a t p r i o r t o the enactment o f th e 1965 A c t , such a j u r y v e r d i c t 
was s u b j e c t t o j u d i c i a l r e v iew o n l y ; (2) The Request f o r Hearing 
was n o t t i m e l y f i l e d ; (3) The a d m i n i s t r a t i v e r u l e s do no t p r o v i d e 
f o r a h e a r i n g absent e n t r y o f an or d e r r e d u c i n g o r suspending 
b e n e f i t s . 

The P r e s i d i n g Referee subsequently r e f e r r e d t h i s m a t t e r t o 
the Board s u g g e s t i n g i t appeared t o be a proper s u b j e c t o f th e 
Board's own moti o n a u t h o r i t y p u r suant t o ORS 656.278, as opposed 
t o a s u b j e c t f o r h e a r i n g p u r s u a n t t o ORS 656.283. 
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The Beard s o l i c i t e d from the p a r t i e s statements o f t h e i r 
r e s p e c t i v e p o s i t i o n s on whether the i s s u e s r a i s e d by SAIF's 
Request f o r Hearing c o n s t i t u t e a q u e s t i o n c o n c e r n i n g a c l a i m under 
ORS 656.283 or whether t h e m a t t e r must be pursued under ORS 
656.278. The Board i s i n r e c e i p t o f a response from the c l a i m a n t , 
b u t none has been f o r t h c o m i n g from SAIF. 

We f i n d t h a t t h e i s s u e s r a i s e d by SAIF's Request f o r Hearing 
f a l l under our own motion a u t h o r i t y and t h a t t h e r e a r e no h e a r i n g 
r i g h t s under ORS 656.263. We a l s o conclude t h a t i t i s a p p r o p r i a t e 
t o r e f e r t h i s m a t t e r t o the Hearings D i v i s i o n f o r a h e a r i n g and' 
recommendation on the f a c t u a l and l e g a l i s s u e s r a i s e d by t h e 
p a r t i e s . 

CRCJR 

Th i s m a t t e r i s r e f e r r e d t o t h e Hearings D i v i s i o n - i n o r d e r t o 
conduct a h e a r i n g p u r s u a n t t o OAR 436-83-820. Upon c o m p l e t i o n o f 
t h e h e a r i n g , the Referee s h a l l p r o v i d e the Board w i t h a l l 
documentary evidence p r e s e n t e d , i f any, such r e c o r d o f o r a l 
p r o c e e d i n g s as may be necessary, and proposed f i n d i n g s o f f a c t and 
law and recommendations based t h e r e o n . 

IT IS SO ORDERED. 

HAROLD W. DAVIS, C l a i m a n t WCB 82-01397 
B e d i n g f i e l d e t a l . , C l a i m a n t ' s A t t o r n e y s October 20, 1982 
F o s s , Whitty & Roess, Defense A t t o r n e y s Order on Review 
Reviewed by Board Members Lewis and F e r r i s . 

The SAIF C o r p o r a t i o n r e q u e s t s review of Referee N i c h o l s ' o r d e r 
which o r d e r e d i t t o accept c l a i m a n t ' s c l a i m as n o n d i s a b l i n g . 

Claimant was employed as a wastewater o p e r a t o r and a l l e g e s 
t h a t an i n d u s t r i a l i n j u r y t o h i s r i g h t knee o c c u r r e d on February 
9, 1981. On August 12, 1981 c l a i m a n t q u i t t h i s employment and wont 
t o work f o r t h e F o r e s t P r o t e c t i v e A s s o c i a t i o n , a j o b r e q u i r i n g 
w a l k i n g and d r i v i n g . He q u i t t h a t employment on October 10, 1981. 

The medical evidence i n d i c a t e s , by c h a r t notes from Dr. Henke, 
t h a t c l a i m a n t was seen by him on January 28, 1981 b e f o r e .the 
a l l e g e d i n c i d e n t o f February 9, 1981. On t h a t date c l a i m a n t J s main 
c o m p l a i n t was "some muscle t e n s i o n i n h i s l e g s . " Dr. Henke f e l t 
t h e l e g symptoms were secondary t o t e n s i o n or m e t a b o l i c imbalance. 

Claimant was next seen by Dr. Henke f o u r days a f t e r t h e 
a l l e g e d i n j u r y . Claimant's e x a m i n a t i o n was p r i m a r i l y f o r h y p e r t e n 
s i o n but he complained o f r i g h t knee p a i n . Claimant t o l d Dr. Henke 
t h a t t h e p r e c e d i n g summer he had k n e l t on a g r a t e and a c o u p l e 
weeks l a t e r n o t i c e d p a i n i n h i s r i g h t knee. 

Dr. Henke examined c l a i m a n t on March 13, May 14 and J u l y 20, 
1981 w i t h no mention of any l e g problems. At the J u l y 20, 1981 
e x a m i n a t i o n c l a i m a n t t o l d Dr. Henke t h a t t h e r e was a c o n f l i c t a t 
work between h i m s e l f and o t h e r s and he was b e i n g f o r c e d t o r e s i g n . 
Dr. Henke f e l t c l a i m a n t was e x p e r i e n c i n g a s i t u a t i o n a l r e a c t i o n . 
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Claimant saw Dr. Henke s o l e l y f o r the purpose of r i g h t knee 
c o m p l a i n t s f o r the f i r s t t i m e on September 28, 1981. At t h i s t i m e 
he was no l o n g e r employed by the employer, h a v i n g q u i t on August 
12, 1981. Claimant gave a h i s t o r y t o Dr. Henke o f p a i n f i r s t com
mencing i n February when he was k n e e l i n g on a c o n c r e t e f l o o r . i d s 
c o n d i t i o n was a l s o aggravated by w a l k i n g . The d i a g n o s i s was prepa
t e l l a r b u r s i t i s o r chondromalacia. 

Claimant had n o t i f i e d t h e employer o f t he a l l e g e d i n c i d e n t by 
a s u p e r v i s o r ' s r e p o r t dated February 10, 1981 wherein c l a i m a n t , 
i n d i c a t e d he had a sore r i g h t knee from k n e e l i n g w h i l e r e p l a c i n g a 
pump. 

By a r e p o r t o f October 14, 1981 Dr. Henke r e i t e r a t e d t h a t 
c l a i m a n t ' s r i g h t knee c o n d i t i o n , i n h i s o p i n i o n , was caused by 
t e n s i o n or m e t a b o l i c imbalance i n view o f c l a i m a n t ' s p r i o r r e n a l 
d i sease. 

The 801 r e p o r t o f i n j u r y was f i l e d October 26, 1981. 

On January 26, 1982 Dr. Mann r e p o r t e d upon e x a m i n a t i o n c l a i m 
ant had a f u l l range of motion w i t h o n l y tenderness. 

On February 11, 1982 Dr. Freudenberg r e p o r t e d a h i s t o r y from 
c l a i m a n t t h a t t h r e e weeks p r i o r c l a i m a n t was k n e e l i n g on the r o o f 
a t school and f e l t p a i n . Diagnosis was p r o b a b l e m e d i a l p a t e l l a r 
s h e l f syndrome or p o s s i b l e t o r n m e d i a l meniscus. The d o c t o r opined 
t h a t e i t h e r o f these two c o n d i t i o n s c o u l d be r e l a t e d t o h i s work. 

The Referee s t a t e s no reason i n her o r d e r f o r her f i n d i n g of 
c o m p e n s a b i l i t y . We f i n d , based on t h i s r e c o r d , t h a t c l a i m a n t has 
f a i l e d t o c a r r y h i s burden of p r o o f . 

Claimant had r i g h t knee c o m p l a i n t s some two weeks p r i o r t o t h e 
a l l e g e d e v e n t . Upon e x a m i n a t i o n f o u r days a f t e r the a l l e g e d i n j u r y 
c l a i m a n t gave a h i s t o r y t o Dr. Henke of i n j u r i n g t h e r i g h t knee t h e 
summer b e f o r e w h i l e k n e e l i n g on a g r a t e . Claimant l e f t t h i s 
employer i n August 1981 and r e a l l y sought no medical t r e a t m e n t f o r 
h i s knee u n t i l September 1981 when he was employed by another 
employer i n a j o b r e q u i r i n g w a l k i n g and d r i v i n g . 

F u r t h e r , t h e r e i s no medical o p i n i o n evidence t h a t c l a i m a n t ' s 
r i g h t knee c o n d i t i o n arose out of the a l l e g e d i n c i d e n t a t work on 
February 9, 1981. The most t h a t was s a i d on the c a u s a t i o n i s s u e 
was from Dr. Freudenberg who o n l y opined t h a t c l a i m a n t ' s c o n d i t i o n 
c o u l d be r e l a t e d t o work. This i s i n s u f f i c i e n t . The c l a i m i s , 
t h e r e f o r e , d e n i e d . 

ORDER 

The Referee's o r d e r dated A p r i l 21, 1982 i s r e v e r s e d . 

The SAIE' C o r p o r a t i o n ' s d e n i a l o f January 22, 1982 i s 
r e i n s t a t e d and a f f i r m e d . 

-1500-



ELMER L. ELLSWORTH, Cl a i m a n t 
Emmons, K y l e e t a l . , C l a i m a n t ' s A t t o r n e y s 
SAIF Corp L e g a l , Defense A t t o r n e y 

WCB 81-05578 
October 20, 1982 
Order of D i s m i s s a l 

A r e q u e s t f o r review, h a v i n g been d u l y f i l e d w i t h t he Workers 
Compensation Board i n the a b o v e - e n t i t l e d m a t t e r by the c l a i m a n t , 
and s a i d r e q u e s t f o r review now having been withdrawn, 

I T IS THEREFORE ORDERED t h a t the reques t f o r review now 
pending before, the Board i s hereby d i s m i s s e d and the o r d e r o f the 
Referee i s f i n a l by o p e r a t i o n o f law. 

Claimant's a t t o r n e y has requested t h a t t he Board r e c o n s i d e r 
the amount o f a t t o r n e y fees g r a n t e d i n i t s September 28, 1982 
Order on Review. 

A t t o r n e y fees are based on e f f o r t s expended and r e s u l t s 
o b t a i n e d i n b e h a l f o f the c l a i m a n t . This case i n v o l v e d one 
i s s u e -- c l a i m a n t ' s e n t i t l e m e n t t o c h i r o p r a c t i c s e r v i c e s . u n d e r ORS 
656.245. The i s s u e was not complex, nor was the r e s u l t o b t a i n e d 
o f s i g n i f i c a n t p r o p o r t i o n s . Based on a comparison o f the numerous 
a t t o r n e y fee awards we g r a n t d a i l y , we conclude t h a t c l a i m a n t ' s 
a t t o r n e y was j u s t l y compensated f o r h i s e f f o r t s i n t h i s case. 

On R e c o n s i d e r a t i o n o f the Board's September 28, 1982 Order on 
Review, t h e Board adheres t o i t s former o r d e r . 

On r e v i e w o f the Board's o r d e r dated October 30, 1981 the. 
Court o f Appeals r e v e r s e d the Board's o r d e r and remanded the case 
t o t he Board f o r r e i n s t a t e m e n t o f the' Referee's o r d e r dated March 
9, 1981, as m o d i f i e d by the c o u r t ' s o p i n i o n . 

Now, t h e r e f o r e , ' t h e above noted Board o r d e r i s vacated and 
the above noted Referee's o r d e r i s r e i n s t a t e d and a f f i r m e d except 
as m o d i f i e d as f o l l o w s : The Referee's award o f temporary t o t a l 
d i s a b i l i t y f o r the p e r i o d December 1, 1979 th r o u g h December 9, 
1979 i s m o d i f i e d t o award c l a i m a n t temporary t o t a l d i s a b i l i t y 
b e n e f i t s f o r the a d d i t i o n a l p e r i o d December 9, 1979 t o February 
12, 1980. 

DONNIE HARRISON, C l a i m a n t 
A l l e n & V i c k , C l a i m a n t ' s A t t o r n e y s 
Cowling, H e y s e l l e t a l . , Defense A t t o r n e y s 

WCB 81-04962 
October 20, 1982 
Order on R e c o n s i d e r a t i o n 

ORDER 

THOMAS E. HUMPHREY, Cla i m a n t 
Dwight Gerber, C l a i m a n t ' s A t t o r n e y 
SAIF Corp L e g a l , Defense A t t o r n e y 

WCB 80-02689 
October 20, 1982 
Order on Remand 

IT IS SO ORDERED. 
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SADIE M. KIMBREL, C l a i m a n t 
Olson, H i t t l e e t a l . , C l a i m a n t ' s A t t o r n e y s 
SAIF Corp L e g a l , Defense A t t o r n e y 

Own Motion 81-0317M 
October 20, 1982 
Own Motion Order on R e c o n s i d e r a t i o n 

On May 6, 1982 the Board i s s u e d an Own Motion Order on 
R e c o n s i d e r a t i o n v a c a t i n g an e a r l i e r Own Motion Order r e q u i r i n g 
S A I F to p r o v i d e m e d i c a l s e r v i c e s . P u r s u a n t to the Board's 
recommendation i n i t s Own Motion Order on R e c o n s i d e r a t i o n , 
c l a i m a n t r e q u e s t e d a h e a r i n g c o n c e r n i n g her e n t i t l e m e n t to m e d i c a l 
s e r v i c e s . By l e t t e r of October 13, 1982 c l a i m a n t ' s a t t o r n e y 
i n d i c a t e d t h a t c l a i m a n t ' s r e q u e s t f o r h e a r i n g , which had been 
a s s i g n e d WCB Case No. 82-03325, was s e t f o r h e a r i n g on Wednesday, 
October 20, 1982, and t h a t because c l a i m a n t ' s i n j u r y p r e c e d e d the 
enactment of ORS 656.245, c l a i m a n t ' s r e q u e s t f o r m e d i c a l s e r v i c e s 
may be an i s s u e f o r the Board to c o n s i d e r p u r s u a n t to i t s own 
motion a u t h o r i t y . 

On r e c o n s i d e r a t i o n of the q u e s t i o n c o n c e r n i n g c l a i m a n t ' s 
r i g h t to m e d i c a l s e r v i c e s p u r s u a n t to ORS 656.245 and the 
a t t e n d a n t r i g h t to r e q u e s t a h e a r i n g , v e r s u s c l a i m a n t ' s 
e n t i t l e m e n t to t h e s e b e n e f i t s by e x e r c i s e of the Board's own 
motion a u t h o r i t y , the Board now c o n c l u d e s t h a t c l a i m a n t c a n n o t 
r e q u e s t a h e a r i n g a s a m a t t e r of r i g h t on the q u e s t i o n of her 
r e c e i p t of m e d i c a l s e r v i c e s a l l e g e d l y n e c e s s i t a t e d by her 1962 
i n d u s t r i a l i n j u r y . C l a i m a n t ' s o n l y remedy i s by e x e r c i s e of the 
Board's own motion a u t h o r i t y p u r s u a n t to ORS 656.278, and t he 
Board may, i n i t s d i s c r e t i o n , award c l a i m a n t the r e l i e f r e q u e s t e d . 

A c c o r d i n g l y , we modify t h a t p o r t i o n of the Board's May 6, 
1982 o r d e r which s u g g e s t s t h a t c l a i m a n t has the r i g h t to r e q u e s t a 
h e a r i n g p u r s u a n t to ORS 656.283 i n o r d e r to d e t e r m i n e her 
e n t i t l e m e n t to m e d i c a l s e r v i c e s . I n i t s s t e a d , we r e f e r 
c l a i m a n t ' s r e q u e s t f o r m e d i c a l s e r v i c e s , which i s a r e q u e s t f o r 
the Board to e x e r c i s e i t s own motion a u t h o r i t y p u r s u a n t to ORS 
656.278, t o the H e a r i n g s D i v i s i o n i n o r d e r to conduct an 
e v i d e n t i a r y h e a r i n g on the i s s u e of the p o s s i b l e c a u s a l c o n n e c t i o n 
between c l a i m a n t ' s i n d u s t r i a l i n j u r y of 1962 and her p r e s e n t need 
fo r m e d i c a l s e r v i c e s . Upon c o m p l e t i o n of the h e a r i n g , the R e f e r e e 
s h a l l p r o v i d e the Board w i t h a l l documentary e v i d e n c e p r e s e n t e d , 
such r e c o r d of o r a l p r o c e e d i n g s as may be n e c e s s a r y , and proposed 
f i n d i n g s of f a c t , c o n c l u s i o n s of law and recommendations based 
t h e r e o n . 

I T I S SO ORDERED. 
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RAY H. OAKLEY, Cl a i m a n t 
Brown, B u r t e t a l . , C l a i m a n t ' s A t t o r n e y s 
SAIF Corp L e g a l , Defense A t t o r n e y 

WCB 81-04845 
October 20, 1982 
Order on Review 

Reviewed by Board Members Barnes and F e r r i s . 

I h e SAIF C o r p o r a t i o n seeks review o f Referee W o l f f ' s o r d e r 
which s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . The 
s o l e i s s u e i n t h i s case i s whether, s i n c e t he l a s t arrangement o f 
compensation, c l a i m a n t ' s low back c o n d i t i o n aggravated as a r e s u l t 
o f h i s o r i g i n a l i n j u r y . 

We adopt t he Referee's statement o f f a c t s as s e t f o r t h i n h i s 
o r d e r , b u t we reach a d i f f e r e n t c o n c l u s i o n and t h e r e f o r e r e v e r s e . 

I n s o f a r as r e l e v a n t t o our d i s c u s s i o n here, the f a c t s o f t h i s 
case a r e t h a t i n 1978 c l a i m a n t s u s t a i n e d a compensable low back 
i n j u r y w h i l e l i f t i n g a f u l l garbage can i n the course o f h i s ' 
employment as a c u s t o d i a n . The l a s t arrangement o f compensation 
was an Order on Review dated August 20, I960, which reduced t h e 
Referee's award from 80% t o 55% d i s a b i l i t y . 

I n f i n d i n g t h a t c l a i m a n t e s t a b l i s h e d a worsening o f h i s 
c o n d i t i o n , t h e Referee r e l i e d i n l a r g e p a r t upon the r e p o r t s o f 
Br. D i l a c o n i , c l a i m a n t ' s f a m i l y p h y s i c i a n f o r 15 ye a r s , and Br. 
Melgard, c l a i m a n t ' s l a s t t r e a t i n g o r t h o p e d i s t . The most t h a t Dr. 
D i l a n c o n i a t t e s t s t o i s t h a t c l a i m a n t i s p r e c l u d e d from r e t u r n i n g 
t o h i s p r e v i o u s o c c u p a t i o n as a c u s t o d i a n . We f e e l t h a t Dr. 
Melgard's r e p o r t s e s t a b l i s h t h a t c l a i m a n t i s i n need o f medical 
s e r v i c e s f o r h i s compensable low back c o n d i t i o n , but we are not 
persuaded t h a t they e s t a b l i s h a worsening of the c o n d i t i o n . The 
n a t u r e o f c l a i m a n t ' s c o n d i t i o n and t he e x t e n t o f h i s impairment as 
r e f l e c t e d by the p r e v i o u s 55% d i s a b i l i t y award renders i t l i k e l y 
t h a t c l a i m a n t w i l l o c c a s i o n a l l y e x p e r i e n c e f l a r e - u p s t h a t w i l l 
r e q u i r e m e d i c a l a t t e n t i o n . Of course, a need f o r m e d i c a l care 
does n o t r e q u i r e t h e c l a i m t o be reopened. Wo'assume from t he 
r e c o r d t h a t medical b i l l s a r i s i n g from care f o r c l a i m a n t ' s back 
c o n d i t i o n have been p a i d . I f n o t , they s h o u l d have been, b u t t h a t 
does n o t mean t h a t c l a i m a n t has proved i n c r e a s e d d i s a b i l i t y . 

W i t h r e s p e c t t o d i s a b i l i t y , i t i s t o be expected from t h e 
e x t e n t o f c l a i m a n t ' s d i s a b i l i t y as p r e v i o u s l y r e c o g n i z e d t h a t 
c l a i m a n t would be unable t o engage i n j a n i t o r i a l work. Claimant's 
a t t e m p t t o r e t u r n t o t h a t l i n e o f work does not convince us t h a t 
he i s e n t i t l e d t o a new p e r i o d o f temporary d i s a b i l i t y . 

Dr. Anderson's o r t h o p e d i c e x a m i n a t i o n o f c l a i m a n t i n 1981 
r e v e a l e d some change i n c l a i m a n t ' s range o f motion as compared t o 
1979. Such f i n d i n g s would support a c o n c l u s i o n t h a t . c l a i m a n t ' s 
c o n d i t i o n has worsened b u t f o r t he f a c t t h a t Dr. Anderson 
a t t r i b u t e s t h e i n c r e a s e d l o s s o f motion t o obvious f u n c t i o n a l 
d i s t u r b a n c e and i n t e r f e r e n c e . C o n s i d e r i n g Dr. Maltby's 
p s y c h i a t r i c r e p o r t which i n d i c a t e s t h a t c l a i m a n t i s prone t o 
exaggerate h i s symptome, we s i m p l y are not persuaded t h a t c l a i m a n t 
i n f a c t has s u s t a i n e d a worsening of h i s c o n d i t i o n s i n c e t he l a s t 
arrangement o f compensation. 
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I n summary, we b e l i e v e t h a t c l a i m a n t has e s t a b l i s h e d 
e n t i t l e m e n t t o compensation f o r medical s e r v i c e s a r i s i n g from h i s 
compensable c o n d i t i o n under ORS 656.245, b u t he has f a i l e d t o 
prove a worsening o f h i s c o n d i t i o n as r e q u i r e d by ORS 656.273. 

ORDER 

The Referee's o r d e r dated December 11, 19S1 i s r e v e r s e d and 
SAIF's d e n i a l dated May 14, 1981 i s r e i n s t a t e d and a f f i r m e d . 

JOHN J . O'HALLORAN, C l a i m a n t WCB.n/a 
P o z z i , Wilson e t a l . , C l a i m a n t ' s A t t o r n e y s October 21, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y I n t e r i m Order 
The Eoard i s s u e d a t h i r d p a r t y d i s t r i b u t i o n o r d e r h e r e i n on 

August 6, 1962 and t h e r e a f t e r abated t h a t o r d e r on September 1, 
1982 i n o r d e r t o c o n s i d e r a re q u e s t f o r r e c o n s i d e r a t i o n made by 
SAIF. 

On r e c o n s i d e r a t i o n , t h e Board f i n d s i t a p p r o p r i a t e t o h o l d 
t h i s t h i r d p a r t y d i s t r i b u t i o n p r o c e e d i n g i n abeyance u n t i l a f i n a l 
o r d e r d e t e r m i n e s t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y 
a r i s i n g o u t o f h i s May 1979 i n j u r y , which i s t h e i s s u e t o be. 
d e t e r m i n e d i n WCB No. 80-05999, c u r r e n t l y pending i n t h e Hearings 
D i v i s i o n . 

There has been a p a r t i a l d i s t r i b u t i o n o f t h i r d p a r t y 
p r o c e e d i n g s p u r s u a n t t o ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) , (b) and ( c ) t o t h e 
e x t e n t t h a t t h e p a y i n g agency has been reimbursed f o r i t s a c t u a l 
c l a i m e x p e n d i t u r e s , and t h e o n l y r e m a i n i n g i s s u e f o r r e s o l u t i o n by 
the Board i s whether t h e p a y i n g agency w i l l i n c u r any r e a s o n a b l y 
t o be expected f u t u r e e x p e n d i t u r e s , and thu s whether t he bal a n c e 
o f t h e r e c o v e r y a f t e r p a r t i a l d i s t r i b u t i o n i s t o be p a i d t o t h e 
worker o r r e t a i n e d by t h e p a y i n g agency i n whole o r i n p a r t , i t i s 
pr o p e r t o h o l d t h a t d e c i s i o n i n abeyance when t h e r e has n o t y e t 
been a f i n a l d e t e r m i n a t i o n o f t h e e x t e n t o f a worker's permanent 
d i s a b i l i t y a t t r i b u t a b l e t o t h e i n d u s t r i a l i n j u r y which gave r i s e 
t o t h e t h i r d p a r t y a c t i o n . D e l a y i n g a d e c i s i o n i n t h i s t h i r d 
p a r t y d i s t r i b u t i o n p r o c e e d i n g u n t i l such t i m e as t h e worker's 
permanent d i s a b i l i t y i s f i n a l l y d e t e r m i n e d can cause l i t t l e , i f 
any, p r e j u d i c e t o e i t h e r p a r t y where a p a r t i a l d i s t r i b u t i o n has 
been made and, i n f a c t , advances t h e b a s i c purposes o f t h e t h i r d 
p a r t y r e c o v e r y s t a t u t e s , which are t h e payment o f t h e worker's 
damages by t h e u l t i m a t e wrongdoer and t h e avoidance o f a doub l e 
r e c o v e r y by t h e worker. 

Upon f i n a l r e s o l u t i o n o f t h e permanent d i s a b i l i t y i s s u e i n 
WCB No. 80-05999, the p a r t i e s s h a l l a d v i s e t h e Board t h a t a f i n a l 
o r d e r has been e n t e r e d , a t which t i m e t h e Board w i l l resume i t s 
r e c o n s i d e r a t i o n o f t h e t h i r d p a r t y d i s t r i b u t i o n o r d e r p r e v i o u s l y 
e n t e r e d h e r e i n . 

ORDER 

The Board's September 1, 1982 Order o f Abatement remains i n 
e f f e c t u n t i l f u r t h e r o r d e r o f t h e Board. 
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VIRGINIA S. SHILLING, C l a i m a n t WCB 77-07450 
D o b l i e , B i s c h o f f e t a l . , C l a i m a n t ' s A t t o r n e y s October 21, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Remand 

T h i s case i s b e f o r e us a g a i n on remand from t h e Court o f 
Appeals f o r r e c o n s i d e r a t i o n o f t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s 
mental s t r e s s c l a i m i n l i g h t o f James v. SAIF, 290 Or 343 ( 1 9 8 1 ) . 

T h i s c l a i m was p r e v i o u s l y found compensable by t h e Board on a 
two t o one v o t e . V i r g i n i a S h i l l i n g , 26 Van N a t t a 392 ( 1 9 7 9 ) . That 
f i n d i n g was a f f i r m e d by t h e Court o f Appeals on an e i g h t t o two 
v o t e b e f o r e the Supreme Court's James d e c i s i o n , S h i l l i n g v. SAIF, 
46 Or App 117 ( 1 9 8 0 ) , and s u b s e q u e n t l y remanded by t h e Supreme 
Court t o t h e Court o f Appeals and t h e n remanded by t h e Court o f 
Appeals t o the Board f o r r e c o n s i d e r a t i o n i n l i g h t o f James. 

The s p l i t n a t u r e o f t h e p r i o r d e c i s i o n s suggests t h e c l o s e n e s s 
o f t h i s case. Under these c i r c u m s t a n c e s and i n l i g h t o f t h e 
s e v e r a l p r i o r w r i t t e n d e c i s i o n s , we see no p o i n t i n y e t a n o t h e r 
e x t e n s i v e a n a l y s i s o f t h e f a c t s o f t h i s case and t h e r e l e v a n t law. 

B r i e f l y , w h i l e w o r k i n g a t the c o u n t e r a t t h e Motor V e h i c l e s 
D i v i s i o n o f f i c e i n C o q u i l l e , c l a i m a n t p e r c e i v e d a s i g n i f i c a n t 
i n c r e a s e i n her w o r k l o a d . Other evidence documents t h a t t h e r e was 
some i n c r e a s e d w o r k l o a d between about mid-1976 and l a t e 1977; 
c l a i m a n t ' s p e r c e p t i o n o f t h e g r a v i t y o f t h e s i t u a t i o n , however, 
exceeded t h e o b j e c t i v e r e a l i t y o f the s i t u a t i o n . About t h i s same 
t i m e , c l a i m a n t e x p e r i e n c e d o t h e r sources o f s t r e s s i n her l i f e : 
c oncern about menopause; concern about h e a l t h problems; concern 
about a change o f m i n i s t e r s a t her c h u r c h ; and d i s t r e s s about h e r 
f a t h e r ' s cancer. 

On t h e q u e s t i o n o f whether t h e r e was any j o b - r e l a t e d s t r e s s , 
i . e . , i n c r e a s e d w o r k l o a d , t h i s case i s s i m i l a r t o K n o e t z e l v. 
SAIF, 37 Or App 627, 631 (1978), i n which t h e c o u r t r e j e c t e d such 
a c l a i m , n o t i n g "the numerous i n c i d e n t s r e l a t e d by c l a i m a n t . . . 
were e i t h e r f a n c i f u l or c l e a r m i s i n t e r p r e t a t i o n s of r e a l ones." 
L i k e w i s e , here c l a i m a n t ' s p e r c e p t i o n o f her i n c r e a s e d w o r k l o a d was 
o u t o f t o u c h w i t h t h e r e a l i t y o f her i n c r e a s e d w o r k l o a d . However, 
K n o e t z e l has t o be deemed o v e r r u l e d by the c o u r t ' s subsequent d e c i 
s i o n i n McGarrah v. SAIF, 59 Or App 448 (1982). Under McGarrah i t 
m a t t e r s n o t whether a c l a i m a n t ' s p e r c e p t i o n o f events a t work a r e 
" f a n c i f u l " o r " m i s i n t e r p r e t a t i o n s " ; i f a c l a i m a n t s u b j e c t i v e l y p e r 
c e i v e s s t r e s s - p r o d u c i n g c i r c u m s t a n c e s i n h i s o r her employment, 
t h e n we a r e bound t o f i n d t h a t t h e r e was work-connected s t r e s s . 
See a l s o James v. SAIF, supra. 

The r e m a i n i n g q u e s t i o n i s whether the c l a i m a n t ' s s u b j e c t i v e 
p e r c e p t i o n s o f her employment were t h e major cause o f her p s y c h i 
a t r i c d i s a b i l i t y . McGarrah, supra; SAIF v. Gygi, 55 Or App 570 
( 1 9 8 2 ) . That i s s u e was p r e v i o u s l y d i s c u s s e d a t some l e n g t h by t h e 
Court o f Appeals. 46 Or App a t 121-22. We have n o t h i n g t o add t o 
t h a t d i s c u s s i o n . We conclude t h a t c l a i m a n t ' s p e r c e p t i o n s o f her 
employment were the major cause o f her p s y c h i a t r i c d i s a b i l i t y . 

ORDER 

On r e c o n s i d e r a t i o n , t h e Board adheres t o i t s Order on Review 
d a t e d February 12, 1979. i r „ 
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DONALD W. AUBEL, Cl a i m a n t 
B i s c h o f f & Strooband, C l a i m a n t ' s A t t o r n e y s 
L i n d s a y , Hart e t a l . , Defense A t t o r n e y s 

WCB 81-10280 
October 22, 1982 
Order on Review 

Reviewed by Eoard Members Barnes and Lewis. 

The e m p l o y e r / i n s u r e r r e q u e s t s review o f Referee Mongrain's 
o r d e r t h a t , i n e f f e c t , found t he D e t e r m i n a t i o n Order dated October 
9, 1981 was e n t e r e d p r e m a t u r e l y . 

We a f f i r m and adopt the Referee's o r d e r w i t h one q u a l i f i c a 
t i o n . The Referee o r d e r e d t he c l a i m reopened as o f September 10, 
1981 — t h e day a f t e r t h e date t h a t t h e D e t e r m i n a t i o n Order t e r m i 
nated compensation f o r temporary t o t a l d i s a b i l i t y . T h i s form o f 
the o r d e r suggests the i s s u e was a g g r a v a t i o n . I n s t e a d , t he i s s u e 
was premature c l a i m c l o s u r e and the Referee found, as do we, t h a t 
c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y when the October 9, 1981 
D e t e r m i n a t i o n Order was i s s u e d . Thus, the Referee's o r d e r s h o u l d 
have s e t a s i d e t h e D e t e r m i n a t i o n Order dated October 9, 1981 as 
premature and remanded the c l a i m f o r c o n t i n u i n g payment o f t i m e 
l o s s u n t i l p r o p e r l y c l o s e d p u r s u a n t t o ORS 656.268. We a f f i r m w i t h 
t h a t u n d e r s t a n d i n g o f the e f f e c t o f t h e Referee's o r d e r . 

I h e Referee's o r d e r dated January 19, 1982 i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded $400 f o r s e r v i c e s rendered on Board 
r e v i e w , p a yable by the e m p l o y e r / i n s u r e r . 

T h i s case i s c u r r e n t l y pending b e f o r e us on remand from t h e 
Court o f Appeals. Claimant has moved t h a t a l l t h r e e Board members 
d i s q u a l i f y themselves from p a r t i c i p a t i n g i n t h e r e c o n s i d e r a t i o n o f 
t h i s case on remand. Some o f c l a i m a n t ' s r e l e v a n t correspondence 
r e f e r s t o t h i s case; some o f i t r e f e r s t o a s e p a r a t e case i n v o l v i n g 
t h i s same c l a i m a n t , WCB Case Nos. 81-02805 and 80-02575, c u r r e n t l y 
b e f o r e us on t h e SAIF C o r p o r a t i o n ' s r e q u e s t f o r r e v i e w o f Referee 
Menashe's o r d e r . We deem c l a i m a n t ' s o b j e c t i o n s t o t h e p a r t i c i p a 
t i o n o f t h e Board members t o r e f e r t o b o t h cases and r e s o l v e those 
o b j e c t i o n s by s e p a r a t e i n t e r i m o r d e r s e n t e r e d t h i s d a t e . 

C l a i m a n t ' s o b j e c t i o n , i n essence, i s t h a t t h e p r e s e n t Board 
members cannot re n d e r a f a i r and i m p a r t i a l d e c i s i o n because 
c l a i m a n t once was a Board employee. 

Before t h e a d o p t i o n o f Oregon Laws 1977, c h a p t e r 804, c l a i m a n t 
was an employe o f t h e Workers Compensation Board. The 1977 s t a t u t e 
s e p a r a t e d what was then t h e Board i n t o what i s now t h e Workers 
Compensation Department, an agency w i t h about 600 employes, and 
what i s now t h e Workers Compensation Board, an agency w i t h about 
100 employes. . A f t e r t h e 1977 d i v i s i o n , c l a i m a n t was an employe o f 
the Department, n o t a Board employe. 

ORDER 

N. MICHAEL CALKINS, Claimant 
Hansen & Wobbrock, C l a i m a n t ' s A t t o r n e y s 
SAIF Corp L e g a l , Defense A t t o r n e y 

WCB 77-07594 
October 22, 1982 
I n t e r i m Order 
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None o f t h e p r e s e n t Board members were members o f t h e Board 
when Oregon Laws 1977, c h a p t e r 804, was enacted. Since c l a i m a n t 
was no l o n g e r a Board employe a f t e r t h a t d a t e , none o f t h e p r e s e n t 
Board members have ever had any employer-employe r e l a t i o n s h i p w i t h 
c l a i m a n t . 

C l a i m a n t , n e v e r t h e l e s s , contends t h a t t h e r e i s some form o f 
p o t e n t i a l c o n f l i c t o f i n t e r e s t , and argues we s h o u l d f o l l o w t h e 
procedures s p e c i f i e d i n ORS 2 4 4 . 1 2 0 ( 1 ) ( d ) . The f o u r s u b s e c t i o n s 
o f ORS 244.120(1) p r o v i d e as f o l l o w s : 

" ( 1 ) When i n v o l v e d i n a p o t e n t i a l c o n f l i c t 
o f i n t e r e s t , a p u b l i c o f f i c i a l s h a l l : 

" ( a ) I f he i s an e l e c t e d p u b l i c o f f i c i a l , 
o t h e r t h a n a member o f t h e L e g i s l a t i v e 
Assembly, o r an a p p o i n t e d p u b l i c o f f i c i a l 
s e r v i n g on a board o r commission, announce 
p u b l i c l y t h e n a t u r e o f t h e p o t e n t i a l 
c o n f l i c t p r i o r t o t a k i n g any o f f i c i a l 
a c t i o n t h e r e o n . 

" ( b ) I f he i s a member o f t h e L e g i s l a t i v e 
Assembly, announce p u b l i c l y , p u r s u a n t t o 
r u l e s o f t h e house o f which he i s a member, 
th e n a t u r e o f t h e p o t e n t i a l c o n f l i c t p r i o r 
t o v o t i n g , e i t h e r on the f l o o r o r i n 
committee, on t h e i s s u e g i v i n g r i s e t o t h e 
p o t e n t i a l c o n f l i c t . 

" ( c ) I f he i s a judge, remove h i m s e l f from 
t h e case g i v i n g r i s e t o t h e c o n f l i c t o r 
a d v i s e t h e p a r t i e s o f t h e n a t u r e o f t h e 
c o n f l i c t . 

" ( d ) I f he i s any o t h e r a p p o i n t e d o f f i c i a l 
s u b j e c t t o t h i s c h a p t e r , n o t i f y i n w r i t i n g 
t h e person who a p p o i n t e d him t o o f f i c e o f 
the n a t u r e o f t h e p o t e n t i a l c o n f l i c t , and 
re q u e s t t h a t t h e a p p o i n t i n g a u t h o r i t y 
d i s p o s e o f t h e m a t t e r g i v i n g r i s e t o t h e 
p o t e n t i a l c o n f l i c t . Upon r e c e i p t o f t h e 
r e q u e s t , t he a p p o i n t i n g a u t h o r i t y s h a l l 
d e s i g n a t e w i t h i n a reasonable t i m e an 
a l t e r n a t e t o dispo s e o f t h e m a t t e r , or 
s h a l l d i r e c t t h e o f f i c i a l t o d i s p o s e o f t h e 
m a t t e r i n a manner s p e c i f e d by t h e 
a p p o i n t i n g a u t h o r i t y . " 

" P o t e n t i a l c o n f l i c t o f i n t e r e s t " f o r purposes o f ORS 244.120(1) i s 
d e f i n e d i n ORS 244.020(4) as i n c l u d i n g d e c i s i o n s made by a pe r s o n 
a c t i n g as a p u b l i c o f f i c i a l "the e f f e c t o f which would be t h e p r i 
v a t e p e c u n i a r y b e n e f i t or d e t r i m e n t o f t h e person o r a member o f 
the person's household." (Emphasis added.) 

None o f t h e p r e s e n t Board members have ever had any p e r s o n a l , 
p r o f e s s i o n a l o r , as s t a t e d above, employment r e l a t i o n s h i p w i t h 
c l a i m a n t . None o f t h e p r e s e n t Board members p e r c e i v e how a r u l i n g 
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on t h e m e r i t s o f c l a i m a n t ' s case c o u l d c o n c e i v a b l y produce any 
p o s s i b l e p r i v a t e p e c u n i a r y b e n e f i t o r d e t r i m e n t . We conclude ORS 
cha p t e r 244 i s i n a p p l i c a b l e . 

A l t h o u g h t h e p r e s e n t m o t i o n c i t e s o n l y ORS 2 4 4 . 1 2 0 ( 1 ) ( d ) , we 
w i l l a l s o c o n s i d e r i t i n broader c o n t e x t . Board members have con
s i s t e n t l y f o l l o w e d t h e j u d i c i a l model and w i t h d r a w n from p a r t i c i p a 
t i o n i n t h e d e c i s i o n o f i n d i v i d u a l cases i n which p a r t i c i p a t i o n 
c o u l d c r e a t e an appearance o f i m p r o p r i e t y , whether f o r p e c u n i a r y 
o r any o t h e r reasons. I n t h e p a s t , i n s i t u a t i o n s i n which any one 
Board member has t a k e n t h a t a c t i o n , t h e r e have always been two 
rem a i n i n g Board members who f e l t q u a l i f i e d t o ren d e r an i m p a r t i a l 
d e c i s i o n . I f t h e p r e s e n t motion — seeki n g t h e r e c u s a l o f a l l 
t h r e e Board members — were g r a n t e d , t h e r e c o u l d be no Eoard 
d e c i s i o n . 

To a v o i d such p r o c e d u r a l p a r a l y s i s , c o u r t s have r e c o g n i z e d a 
" r u l e o f n e c e s s i t y " which r e q u i r e s even p o t e n t i a l l y p r e j u d i c e d 
members o f a t r i b u n a l t o p a r t i c i p a t e i n a d e c i s i o n where no o t h e r 
t r i b u n a l e x i s t s t o d e c i d e a case and no p r o v i s i o n i s made f o r p r o 
tern s u b s t i t u t i o n . See A t k i n s v. U n i t e d S t a t e s , 566 F2d 1028 (Ct 
Claims 1977); Olson v. Cory, 27 Cal3d 532 (1980); Smith v. 
Department o f R e g i s t r a t i o n , 412 111 332 (19 5 2 ) ; see g e n e r a l l y 1 
Cooper, S t a t e A d m i n i s t r a t i v e Law, pp 348-50; c f . E a s t g a t e Theaters 
v. Board o f County Commrs, 37 Or App 745 (1 9 7 8 ) . No o t h e r t r i b u n a l 
e x i s t s t o d e c i d e t h i s case. No p r o v i s i o n i s made f o r p r o tem sub
s t i t u t i o n f o r a Board member; indeed, t h e 1981 r e g u l a r l e g i s l a t i v e 
s e s s i o n r e j e c t e d t h e concept o f p r o tem Board members. 

In summary, we conclude: (1) we have no p e c u n i a r y i n t e r e s t 
i n t h e outcome o f t h i s case; (2) we do n o t f e e l unable t o r e n d e r a 
f a i r and i m p a r t i a l d e c i s i o n on t h i s case; t h e r e i s no a c t u a l p r e j u 
d i c e nor appearance o f i m p r o p r i e t y ; and (3) i n any ev e n t , t h e r u l e 
o f n e c e s s i t y compels a t l e a s t two o f t h e p r e s e n t Board members 
p a r t i c i p a t e i n t h e d e c i s i o n o f t h i s case. 

Cl a i m a n t ' s m o t i o n f o r t h e d i s q u a l i f i c a t i o n and r e c u s a l o f a l l 
t h r e e Board members i s d e n i e d . 

IT IS SO ORDERED. 

N. MICHAEL CALKINS, C l a i m a n t WCB 81-02805 & 80-02575 
Hansen & Wobbrock, C l a i m a n t ' s A t t o r n e y s October 22, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y I n t e r i m Order 
T h i s case i s c u r r e n t l y pending b e f o r e us on t h e SAIF Corpora

t i o n ' s r e q u e s t f o r re v i e w o f Referee Menashe's o r d e r . Claimant has 
moved t h a t a l l t h r e e Board members d i s q u a l i f y themselves from 
p a r t i c i p a t i n g i n t h e re v i e w o f t h i s case. Some o f c l a i m a n t ' s r e l e 
v a n t correspondence r e f e r s t o t h i s case; some o f i t r e f e r s t o a 
se p a r a t e case i n v o l v i n g t h i s same c l a i m a n t , WCB Case No. 77-07594, 
c u r r e n t l y b e f o r e us on remand from t h e Court o f Appeals. We deem 
c l a i m a n t ' s o b j e c t i o n s t o t h e p a r t i c i p a t i o n o f t h e Board members t o 
r e f e r t o b o t h cases and r e s o l v e those o b j e c t i o n s by s e p a r a t e 
i n t e r i m o r d e r s e n t e r e d t h i s d a t e . 

[ E d . Note: The remainder of t h i s o r d e r i s i d e n t i c a l t o the N. MICHAEL 
CALKINS o r d e r beginning on page 1506.] 
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ROSE M. HESTKIND, Cl a i m a n t WCB 82-02003 
L i n d s t e d t & Bruono, C l a i m a n t ' s A t t o r n e y s October 22, 1982 
Wolf, G r i f f i t h e t a l . , Defense A t t o r n e y s Order of D i s m i s s a l 
Schwabe, W i l l i a m s o n e t a l . , Defense A t t o r n e y s 

A r e q u e s t f o r r e v i e w , h a v i n g been d u l y f i l e d w i t h t h e Workers 
Compensation Board i n t h e a b o v e - e n t i t l e d m a t t e r by t h e c l a i m a n t , 
and s a i d r e q u e s t f o r r e v i e w now h a v i n g been wi t h d r a w n , 

I T IS THEREFORE ORDERED t h a t t h e r e q u e s t f o r r e v i e w now 
pending b e f o r e t h e Board i s hereby d i s m i s s e d and t h e o r d e r o f t h e 
Referee i s f i n a l by o p e r a t i o n o f law. 

DOROTHY J . SWIFT, C l a i m a n t WCB 81-08742 & 81-08743 
Mai agon & V e l u r e , C l a i m a n t ' s A t t o r n e y s October 22, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 
Reviewed by Board Members Barnes and Lewis. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee W o l f f ' s o r d e r 
which s e t a s i d e t h e D e t e r m i n a t i o n Order o f J u l y 27, 1981 as 
premature and r e v e r s e d the subsequent d e n i a l s i s s u e d by SAIF. 

A h e a r i n g c o n c e r n i n g these two c l a i m s was o r i g i n a l l y h e l d 
b e f o r e Referee S e i f e r t on A p r i l 14, 1981. Referee S e i f e r t ' s 
f i n d i n g s as a r e s u l t o f t h a t h e a r i n g i n c l u d e t h e f o l l o w i n g . 
Claimant was employed a t t h e Oregon S t a t e Employment o f f i c e i n 
Coos Bay. On May 21, 1980 the employer moved t o a new b u i l d i n g 
and c l a i m a n t i m m e d i a t e l y began s u f f e r i n g symptoms which i n c l u d e d 
d i z z i n e s s and b r e a t h i n g d i f f i c u l t i e s . She i n f o r m e d her s u p e r v i s o r 
and was t o l d t h a t formaldehyde fumes were p r e s e n t i n t h e 
b u i l d i n g . Claimant c o n t i n u e d w o r k i n g , but h e r symptoms worsened. 
On June 13, 1980 she t r a n s f e r r e d t o t h e Oregon A d u l t and Family 
S e r v i c e s D i v i s i o n i n Gold Beach, where she worked u n t i l t e r m i n a t e d 
on October 3, 1980. Claimant has n o t worked s i n c e . While 
employed i n Gold Beach, c l a i m a n t a g a i n s u f f e r e d d i z z i n e s s and 
b r e a t h i n g d i f f i c u l t i e s f o l l o w i n g exposure t o fumes from r o o f i n g 
t a r . She sought m e d i c a l t r e a t m e n t and Dr. Morgan diagnosed 
s u s c e p t i b i l i t y t o chemical exposure, which had p r o g r e s s e d t o a 
form o f v a s c u l i t i s o f the lower e x t r e m i t i e s , w i t h an a s t h m a t i c 
component. 

Claimant f i l e d c l a i m s a g a i n s t b o t h employers. SAIF, i n s u r e r 
f o r b o t h employers, denied b o t h c l a i m s . 

I n t h e e a r l i e r p r o c e e d i n g , Referee S e i f e r t found t h a t t h e 
evidence i n d i c a t e d t h a t formaldehyde was a t l e a s t one source o f 
t h e c l a i m a n t ' s d i f f i c u l t i e s and t h a t t h e r e was evidence t h a t she 
was exposed t o t h a t chemical a t work, and t h a t a p s y c h o p h y s i o l o g i c 
event o c c u r r e d which r e s u l t e d i n her symptomatology. He was 
persuaded t h a t c l a i m a n t ' s work exposure caused a worsening o f her 
u n d e r l y i n g c o n d i t i o n r e s u l t i n g i n d i s a b i l i t y . SAIF d i d not appeal 
t h e Referee's o r d e r . 
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On June 25, 1981, a t the r e q u e s t o f SAIF, c l a i m a n t was seen 
by Dr. M i nor, an a l l e r g y and immunology s p e c i a l i s t . F o l l o w i n g 
t h i s e x a m i n a t i o n , t h e c l a i m s were s u b m i t t e d f o r c l o s u r e . Two 
D e t e r m i n a t i o n Orders issued on J u l y 27, 1981, a l l o w i n g b e n e f i t s 
f o r temporary t o t a l d i s a b i l i t y o n l y . Claimant c o n t i n u e d t o s u f f e r 
symptomatology and c o n t i n u e d her m e d i c a l t r e a t m e n t s . On October 
15, 1981 SAIF i s s u e d two l e t t e r s denying r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s c o n t i n u e d t r e a t m e n t and a l l e g i n g her c u r r e n t symptoms 
were not r e l a t e d t o her employment. 

I n September o f 1981 c l a i m a n t began t r e a t i n g w i t h Dr. 
S a d d o r i s , a l s o a- s p e c i a l i s t i n a l l e r g y and immunology. Dr. 
Saddoris diagnosed r e a c t i v e a i r w a y d i s e a s e , v a s c u l i t i s , 
f i b r o s i t i s , w i t h a remote p o s s i b i l i t y o f m u l t i p l e s c l e r o s i s . He 
noted t h a t , a l t h o u g h c l a i m a n t s u f f e r e d e x a c e r b a t i o n s o f her 
symptoms f o l l o w i n g exposure t o a v a r i e t y o f i r r i t a n t s , her 
r e a c t i v e a i r w a y d i s e a s e became symptomatic f o l l o w i n g her i n i t i a l 
work exposure i n 1980. He c o u l d not connect her v a s c u l i t i s t o the 
formaldehyde exposure, nor c o u l d he conclude w i t h i n a r e a s o n a b l e 
m e d i c a l p r o b a b i l i t y t h a t c l a i m a n t ' s r e s p i r a t o r y d i f f i c u l t i e s were 
th e r e s u l t o f the work exposure. He found work exposure t o be one 
o f s e v e r a l p o s s i b l e causes. Dr. Saddoris found t h a t the c l a i m a n t 
was not m e d i c a l l y s t a t i o n a r y , as had Dr. Morgan i n s e v e r a l p r i o r 
r e p o r t s . 

A h e a r i n g on SAIF's d e n i a l s was convened on October 23, 
1981. Referee W o l f f concluded t h a t c l a i m a n t had not a c h i e v e d a 
m e d i c a l l y s t a t i o n a r y s t a t u s a t t h e t i m e o f the issuance o f t h e 
J u l y 27, 1981 D e t e r m i n a t i o n Orders and t h a t t h e r e was no 
i n d i c a t i o n t h a t she had achieved such a s t a t u s a t t h e t i m e o f t h e 
h e a r i n g . Referee W o l f f r e j e c t e d t h e o p i n i o n o f Dr. Minor and 
r e l i e d on the o p i n i o n s of Drs. Saddoris and Morgan, which i s 
somewhat p u z z l i n g i n view o f t h e f a c t t h a t Dr. Saddoris seemed t o 
be i n b a s i c agreement w i t h the o p i n i o n s o f Dr. M i n o r. The Referee 
found t h a t t h e c l a i m a n t had e s t a b l i s h e d the c o m p e n s a b i l i t y o f her 
o c c u p a t i o n a l d i s e a s e . 

SAIF contends t h a t t h e b a s i c i s s u e i n v o l v e d i n t h i s case i s : 
"The c o m p e n s a b i l i t y o f symptoms which c l a i m a n t a l l e g e s are t h e 
r e s u l t o f work-induced r e a c t i o n t o formaldehyde and/or t a r 
fumes." We assume t h i s t o mean t h a t SAIF i s a r g u i n g the 
D e t e r m i n a t i o n Orders o f J u l y 27, 1981 were not i s s u e d p r e m a t u r e l y , 
and t h a t SAIF's d e n i a l s of October 15, 1981, d e n y i n g the 
c o m p e n s a b i l i t y o f c l a i m a n t ' s " c u r r e n t c o n d i t i o n s " (emphasis added) 
were c o r r e c t . Claimant contends the i s s u e i s res j u d i c a t a , t h a t 
i s , i f SAIF wished t o c o n t e s t t h e c o m p e n s a b i l i t y o f these c l a i m s , 
t h e p r o p e r procedure would have been t o appeal Referee S e i f e r t ' s 
o r d e r o f May 1 1 , 1981. Since SAIF f a i l e d t o do so, c l a i m a n t 
argues t h a t i t i s p r e c l u d e d from now " r e l i t i g a t i n g " c o m p e n s a b i l i t y . 

I n Lewis T w i s t , 34 Van N a t t a 292, 293 (1982), we s t a t e d : 
"The s i d e t h a t a s s e r t s the a f f i r m a t i v e defenses o f r e s j u d i c a t a o r 
c o l l a t e r a l e s t o p p e l has the burden o f p r o v i n g what was p r e v i o u s l y 
l i t i g a t e d . " Moreover, an employer or i n s u r e r may c o n t e s t t h e 
c a u s a l c o n n e c t i o n between what has been p r e v i o u s l y d e t e r m i n e d t o 
be compensable and a c l a i m a n t ' s p r e s e n t symptoms. See Jacobson v. 
SAIF, 36 Or App 789 (1978); Frasure v. A g r i p a c , 290 Or 99 ( 1 9 8 0 ) ; 
Saxton v. Lamb-Weston, 49 Or App 887 ( 1 9 8 0 ) . 
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I n h i s May 11 , 1981 o r d e r , Referee S e i f e r t found t h a t 
c l a i m a n t ' s t h e n "present symptomatology" was t h e r e s u l t o f 
formaldehyde exposure a t work, which l e d t o a worsening o f h e r 
u n d e r l y i n g d i s e a s e and produced d i s a b i l i t y . I t would serve no 
purpose t o r e c i t e t h e voluminous m e d i c a l evidence i n v o l v e d i n t h i s 
c l a i m . We b e l i e v e t h a t t h e weight o f t h a t evidence e s t a b l i s h e s 
t h a t c l a i m a n t i s s u f f e r i n g from t he v e r y same symptoms which were 
p r e v i o u s l y h e l d t o be the r e s u l t o f exposure a t work and t h a t 
c l a i m a n t has y e t t o achieve a m e d i c a l l y s t a t i o n a r y s t a t u s as a 
r e s u l t o f t h a t exposure. We agree w i t h Referee W o l f f t h a t t h e 
D e t e r m i n a t i o n Orders o f J u l y 27, 1981 were i s s u e d p r e m a t u r e l y and 
we a d d i t i o n a l l y f i n d t h a t t h e d e n i a l s o f October 15, 1981 r e l a t e 
t o t h e same symptoms which were found compensable a t the h e a r i n g 
b e f o r e Referee S e i f e r t , w i t h no i n t e r v e n i n g event which would 
r e l i e v e SAIF from r e s p o n s i b i l i t y . 

Our f i n d i n g t h a t c l a i m a n t ' s c u r r e n t symptoms are s t i l l 
r e l a t e d t o her 1980 work exposure i s not n e c e s s a r i l y the 
e q u i v a l e n t o f a d e t e r m i n a t i o n t h a t h er u n d e r l y i n g c o n d i t i o n i t s e l f 
i s t h e r e s u l t o f t h a t work exposure. A c l a i m a n t need net show 
t h a t work caused t he u n d e r l y i n g d i s e a s e i t s e l f ; i t i s enough t h a t 
t h e work p r e c i p i t a t e d o r worsened t he c o n d i t i o n . Beaudry v. 
Winchester Plywood, 255 Or 503 (19 7 0 ) . We are not c o n v i n c e d , i f 
t h a t i s what c l a i m a n t i s a r g u i n g , t h a t t h e c o m p e n s a b i l i t y o f her 
u n d e r l y i n g c o n d i t i o n i t s e l f was e s t a b l i s h e d by Referee S e i f e r t ' s 
p r i o r o r d e r . Referee S e i f e r t s t a t e d : 

"There was evidence t h a t t h e s m e l l a t work 
. . . s e t o f f some p s y c h o p h y s i o l o g i c event 
which l e d t o her p r e s e n t symptomatology and 
t h e r e i s evidence t h a t she s u f f e r s a 
worsening o f her u n d e r l y i n g d i s e a s e 
p r o d u c i n g d i s a b i l i t y . " 

Based on t h a t language from t h e p r i o r o r d e r , we would agree w i t h 
SAIF t h a t t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s u n d e r l y i n g d i s e a s e 
i t s e l f was not l i t i g a t e d a t t h a t h e a r i n g , and t h a t t h e Referee 
found o n l y t h a t c l a i m a n t ' s t h e n c u r r e n t symptoms were t h e r e s u l t 
o f h er work exposure. W i t h t h a t q u a l i f i c a t i o n , we a f f i r m t h e 
o r d e r o f Referee W o l f f . 

ORDER 

The Referee's o r d e r d a t e d December 29, 1981 i s a f f i r m e d . 
C l a imant's a t t o r n e y i s awarded an a t t o r n e y ' s f ee o f $400 f o r 
s e r v i c e s rendered on Board r e v i e w , payable by SAIF. 
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IVON J . WISEMAN, C l a i m a n t 
Welch, Bruun e t a l . , C l a i m a n t ' s A t t o r n e y s 
K e i t h D. S k e l t o n , Defense A t t o r n e y 

WCB 82-00489 
October 22, 1982 
Order on Review 

Reviewed by Board Members Earnes and F e r r i s . 

The employer r e q u e s t s review o f Referee Q u i l l i n a n ' s o r d e r 
which s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m 
f o r c a r p a l t u n n e l syndrome; assessed a p e n a l t y e q u a l t o 25% o f t h e 
temporary t o t a l d i s a b i l i t y g r a n t e d t o c l a i m a n t , based on a f i n d i n g 
t h a t the d e n i a l was unreasonable; and awarded a r e l a t e d a t t o r n e y ' s 
fee o f $250. The employer contends the c l a i m was n o t t i m e l y , i s 
not compensable and o b j e c t s t o the assessment o f p e n a l t i e s and 
a s s o c i a t e d a t t o r n e y ' s f e e . 

We f i n d the c l a i m was t i m e l y , a t l e a s t i n t h e sense t h a t any 
d e l a y i n a s s e r t i n g t h e c l a i m d i d not p r e j u d i c e the employer. We 
a f f i r m and adopt those p o r t i o n s of the Referee's o r d e r f i n d i n g t h e 
c l a i m compensable. 

We d i s a g r e e o n l y w i t h the Referee's assessment o f a p e n a l t y 
and a s s o c i a t e d a t t o r n e y ' s f e e . The Referee concluded t h e 
employer's d e n i a l was unreasonable because a l l o f t h e m e d i c a l e v i 
dence i n i t s p o s s e s s i o n a t the time i t i s s u e d i t s d e n i a l showed a 
" p o s i t i v e r e l a t i o n s h i p of c l a i m a n t ' s c a r p a l t u n n e l syndrome t o h i s 
employment." We do not so i n t e r p r e t the documents i n q u e s t i o n . 
Dr. Throop's September 2, 1981 r e p o r t i n d i c a t e s severe median nerve 
compression on t h e r i g h t and t h a t the absent sensory l a t e n c y t o 
p a r t o f t h e r i g h t hand was i n d i c a t i v e of " o l d u l n a r nerve trauma." 
Dr. Throop d i d not r e l a t e e i t h e r d i a g n o s i s t o c l a i m a n t ' s work. Dr. 
Cronk's December 15, 1981 r e p o r t s t a t e s c l a i m a n t has b i l a t e r a l 
c a r p a l t u n n e l syndrome, worse on the r i g h t , and " a r t h r i t i c i n v o l v e 
ment o f b o t h w r i s t s . " Dr. Cronk opines t h a t t h e c a r p a l t u n n e l 
syndrome i s r e l a t e d t o c l a i m a n t ' s work a c t i v i t i e s "by h i s t o r y " and 
t h a t c l a i m a n t ' s a r t h r i t i s has not "been an e t i o l o g i c a l f a c t o r i n 
the development o f " c l a i m a n t ' s c a r p a l t u n n e l syndrome. No e x p l a n a 
t i o n i s o f f e r e d f o r e i t h e r o p i n i o n . 

F u r t h e r m o r e , a f t e r the December 11 , 1981 c l a i m , the employer 
had 60 days t o accept or deny. But b e f o r e 30 days had passed, 
c l a i m a n t had s u b m i t t e d t o s u r g e r y f o r h i s c a r p a l t u n n e l c o n d i t i o n . 
T h i s .cut o f f t h e employer's r i g h t t o o b t a i n an independent m e d i c a l 
e x a m i n a t i o n t h a t c o u l d be a t a l l m e a n i n g f u l . Given these c i r c u m 
s tances, i n a d d i t i o n t o Dr. Throop's s u g g e s t i o n o f o l d u l n a r nerve 
i n j u r y and Dr. Cronk 1s mention of a r t h r i t i c i n v o l v e m e n t , we con
c l u d e t h e d e n i a l was not unreasonable. 

The Referee's o r d e r dated A p r i l 22, 1982 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . Those p o r t i o n s a s s e s s i n g p e n a l t i e s and an 
a s s o c i a t e d a t t o r n e y ' s fee o f $250 are r e v e r s e d . The remainder o f 
t h e Referee's o r d e r i s a f f i r m e d . 

C l a i m a n t ' s a t t o r n e y i s awarded a fee o f $250 f o r s e r v i c e s 
rendered on Board r e v i e w f o r p r e v a i l i n g on t h e c o m p e n s a b i l i t y 

ORDER 

l s s u e . 
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FRANK E. AYRES, Cl a i m a n t 
Malagon & V e l u r e , C l a i m a n t ' s A t t o r n e y s 
Wolf, G r i f f i t h e t a l . , Defense A t t o r n e y s 

WCB 81-07960 
October 28, 1982 
Order on Review 

Reviewed by Board Members Barnes and Lewis. 

The e m p l o y e r / i n s u r e r r e q u e s t s review o f Referee Seymour's 
o r d e r which awarded c l a i m a n t 121.73° f o r 63.4% b i n a u r a l h e a r i n g 
l o s s , an i n c r e a s e over t he 56.7° f o r 29.53% b i n a u r a l h e a r i n g l o s s 
awarded by t h e D e t e r m i n a t i o n Order dated February 2, 1982. The 
Referee a l s o assessed p e n a l t i e s and a t t o r n e y fees on the ground 
t h a t , a l t h o u g h the i n d u s t r i a l i n s u r e r i n t e n d e d t o p a r t i a l l y accept 
c l a i m a n t ' s h e a r i n g l o s s c l a i m , i t never informed t he c l a i m a n t o f 
i t s p a r t i a l acceptance. 

We a f f i r m and adopt those p o r t i o n s o f the Referee's o r d e r 
r e l a t i n g t o p e n a l t i e s and a s s o c i a t e d a t t o r n e y f e e s . 

The r a t i n g o f permanent d i s a b i l i t y f o r compensable h e a r i n g 
l o s s i s a r e l a t i v e l y p r e c i s e process under ORS 656. 214 (2) ( f ) , ORS 
656.214(2)(g) and OAR 436-65-565. The r e f e r e e ' s assessment o f t h e 
evidence and computations are s u b s t a n t i a l l y c o r r e c t w i t h one s i g n i 
f i c a n t o m i s s i o n . The s t a t u t e a l l o w s compensation f o r l o s s o f 
normal h e a r i n g which r e s u l t s from i n d u s t r i a l exposure. I n d e t e r -
m i n i n g what i s "normal" h e a r i n g f o r any g i v e n worker i n any 
s p e c i f i c case, OAR 436-65-565(2) r e q u i r e s : "Compensation f o r work-
r e l a t e d h e a r i n g l o s s . . . w i l l be o f f s e t by . . . p r e s b y c u s i s , " 
t h a t i s , t he reduced acuteness of h e a r i n g a s s o c i a t e d w i t h the aging 
process. 

The Referee's c a l c u l a t i o n s o v e r l o o k e d t h i s r e q u i r e d p r e s b y c u 
s i s c o r r e c t i o n r e g a r d i n g what "normal" h e a r i n g f o r a person c l a i m 
a n t ' s age would have l i k e l y been. F a i l i n g t o s u b t r a c t the h e a r i n g 
l o s s t h a t n o r m a l l y r e s u l t s from aging from the audiogram b i n d i n g s 
r e s u l t e d i n t h e Referee's award being e x c e s s i v e . When t h a t 
s u b t r a c t i o n i s made, we conclude t he award i n the February 2, 1982 
D e t e r m i n a t i o n Order was pr o p e r . 

The Referee's o r d e r dated A p r i l 15, 1982 i s r e v e r s e d i n p a r t 
and a f f i r m e d i n p a r t . That p o r t i o n t h a t g r a n t e d c l a i m a n t an 
in c r e a s e d award f o r permanent p a r t i a l d i s a b i l i t y f o r h i s h e a r i n g 
l o s s i s r e v e r s e d and the D e t e r m i n a t i o n Order dated February 2, 
1982 i s r e i n s t a t e d and a f f i r m e d . The remainder o f t h e Referee's 
order i s a f f i r m e d . 

ORDER 
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KENDALL BARNES October 28, 1982 
Evohl F. Malagon, L y l e V e l u r e , A t t o r n e y s Order on Motion f o r R e c u s a l 
Todd Westmoreland, R i c h a r d R o l l , J r . , A t t o r n e y s 
Da n i e l O'Leary, A t t o r n e y 
P e t i t i o n e r s , v a r i o u s a t t o r n e y s and/or law f i r m s , have moved 

f o r the r e c u s a l o f Board Member Barnes i n a l l cases and o t h e r 
m a t t e r s b e f o r e t h e Board i n which t h e y are c o u n s e l o f r e c o r d . -

The motion i s p r e d i c a t e d upon a pending a c t i o n i n U n i t e d 
S t a t e s D i s t r i c t C o u r t , Dona K l i n g e r Peterson v. Barnes, 
M c C a l l i s t e r and Holmstrom, C i v i l No. 82-6253-E (D. O r . ) . I n t h a t 
a c t i o n a former Board employe a l l e g e s t h a t the Board's a c t o f 
t e r m i n a t i n g her employment d u r i n g her t r i a l s e r v i c e p e r i o d 
v i o l a t e d v a r i o u s F e d e r a l and S t a t e c i v i l r i g h t s s t a t u t e s . The 
p l a i n t i f f i s r e p r e s e n t e d i n t h a t a c t i o n by the law f i r m s o f 
Malagon & V e l u r e o f Eugene, P o z z i , W i l s o n , A t c h i s o n , O'Leary & 
Conboy o f P o r t l a n d and R o l l & Westmoreland o f T i l l a m o o k . 

I t i s n o t c l e a r whether t h e p r e s e n t motion f o r r e c u s a l i s 
made on b e h a l f o f a l l f i r m s i n v o l v e d i n t h e Peterson l i t i g a t i o n . 
The motion i s signed o n l y by Evohl F. Malagon and L y l e C. V e l u r e . 
The t h e o r y o f t h e m o t i o n , however, i s e q u a l l y a p p l i c a b l e t o a l l 
a t t o r n e y s and law f i r m s r e p r e s e n t i n g t h e p l a i n t i f f i n t h e P e terson 
case. We proceed on the u n d e r s t a n d i n g t h a t the m o t i o n seeks the 
r e c u s a l o f Board Member Barnes i n a l l cases b e f o r e t h e Board i n 
which c o u n s e l o f r e c o r d i s any a t t o r n e y from any o f t h e f i r m s 
i n v o l v e d i n t h e Peterson case. 

A c c o r d i n g t o the Board's r e c o r d s , t h e t h r e e law f i r m s i n 
q u e s t i o n r e p r e s e n t the c l a i m a n t s i n a t o t a l o f about 1,900 cases 
c u r r e n t l y pending on request f o r h e a r i n g or r e q u e s t f o r Board 
r e v i e w , which i s s l i g h t l y over t w e n t y p e r c e n t o f the pending cases. 

We u n d erstand the motion t o a l l e g e o n l y p o t e n t i a l p r e j u d i c e , 
not a c t u a l p r e j u d i c e , by Mr. Barnes a g a i n s t workers compensation 
c l i e n t s r e p r e s e n t e d by p e t i t i o n e r s . I n any e v e n t , t h e Board i s 
s a t i s f i e d t h a t Mr. Barnes i s n o t , i n f a c t , p r e j u d i c e d and w i l l n o t 
be p r e j u d i c e d a g a i n s t any o f p e t i t i o n e r s ' workers compensation 
c l i e n t s by reason o f p e t i t i o n e r s ' s e r v i c e as a t t o r n e y s f o r 
p l a i n t i f f i n an u n r e l a t e d case i n another forum i n which Mr. 
Barnes i s named as a d efendant. 

P o t e n t i a l p r e j u d i c e or an appearance o f i m p r o p r i e t y can be, 
and has been i n the Board's p r i o r p r a c t i c e , s u f f i c i e n t reason f o r 
d i s q u a l i f i c a t i o n . But the p r e s e n t c l a i m o f p o s s i b l e i m p r o p r i e t y 
has t o be e v a l u a t e d i n c o n t e x t . 

ORS 656.712 p r o v i d e s f o r a three-member Workers Compensation 
Board, o f whom not more than two may belong t o the same p o l i t i c a l 
p a r t y , a p p o i n t e d t o r e p r e s e n t t h e i n t e r e s t s o f employers, employes 
and the whole people o f the s t a t e . While two members o f t h e Board 
c o n s t i t u t e a quorum and may a c t , d e c i s i o n s by l e s s than t h e f u l l 
Board are now on a r e l a t i v e l y random b a s i s . . D i s q u a l i f i c a t i o n o f 
one member i n a s u b s t a n t i a l number o f cases would mean t h a t t h e 
p a r t i e s i n those cases would not have t h e o p p o r t u n i t y f o r a d e c i 
s i o n o f the m u l t i - i n t e r e s t Board co n t e m p l a t e d by t h e l e g i s l a t u r e . 
And i f two Board members c o u l d not. agree on a d e c i s i o n and t h e 
t h i r d member were d i s q u a l i f i e d , the Board would be p e r m a n e n t l y 
d i s a b l e d from d e c i d i n g the case. 

-1514-



There i s no p r o v i s i o n f o r appointment o f Board members p r o 
tern or f o r s u b s t i t u t i o n i n any way. There i s no p r o v i s i o n f o r 
t r a n s f e r o f a case b e f o r e t h e Board t o another t r i b u n a l , or f o r 
r e f e r e n c e t o the Court o f Appeals except by p e t i t i o n f o r j u d i c i a l 
r e v i e w a f t e r a d e c i s i o n by the Board. 

I f t h e t h e o r y o f the pending motion were c o r r e c t , a m a j o r i t y 
o f t h e Board would be d i s q u a l i f i e d b u t f o r the f a c t t h a t former 
Board Member Robert L. M c C a l l i s t e r , a l s o named as a defendant i n 
the Peterson case, r e s i g n e d from t he Board i n A p r i l o f t h i s y e a r . 
I f t h e t h e o r y o f t h e pending motion were c o r r e c t , t h e d i s q u a l i f i c a 
t i o n o f Mr. Barnes c o u l d w e l l c o n t i n u e beyond the c o n c l u s i o n o f the 
Peterson l i t i g a t i o n . I f the t h e o r y o f the pending motion were c o r 
r e c t , t h e f i l i n g o f a s u i t a g a i n s t a l l members o f the Board would 
r e q u i r e r e c u s a l o f a l l and thus d e p r i v e a l l p a r t i e s o f t h e oppor
t u n i t y f o r Board review and a c t i o n . We are unable t o make any 
t h e o r e t i c a l d i s t i n c t i o n between the p r e s e n t motion and a mot i o n 
f o r r e c u s a l o f a m a j o r i t y o f the Board or the e n t i r e Board. 

We r e c e n t l y commented on the " r u l e o f n e c e s s i t y " i n a case i n 
which t h e r e was j u s t such a motion f o r the d i s q u a l i f i c a t i o n o f a l l 
t h r e e Board members: 

"To a v o i d such p r o c e d u r a l p a r a l y s i s , c o u r t s 
have re c o g n i z e d a ' r u l e o f n e c e s s i t y ' which 
r e q u i r e s even p o t e n t i a l l y p r e j u d i c e d members 
of a t r i b u n a l t o p a r t i c i p a t e i n a d e c i s i o n 
where no o t h e r t r i b u n a l e x i s t s t o decide a 
case and no p r o v i s i o n i s made f o r pro tern 
s u b s t i t u t i o n . See A t k i n s v. U n i t e d S t a t e s , 
566 F2d 1028 (Ct Claims 1977);• Olson v. 
Cory, 27 Cal3d 532 (1980); Smith v. Depart
ment o f R e g i s t r a t i o n , 412 111 332 (1952) ; 
see g e n e r a l l y 1 Cooper, S t a t e A d m i n i s t r a t i v e 
Law, pp 348-50; c f . E a s t g a t e Theaters v. 
Board o f County Commrs, 37 Or App 74 5 
(1978). No o t h e r t r i b u n a l e x i s t s t o d e c i d e 
t h i s case. No p r o v i s i o n i s made f o r p r o tern 
s u b s t i t u t i o n f o r a Board member; indeed, t h e 
1981 r e g u l a r l e g i s l a t i v e s e s s i o n r e j e c t e d 
the concept o f pro tern Board members." N. 
Mi c h a e l C a l k i n s , WCB Case No. 77-07594, 34 
Van N a t t a 1506 ( I n t e r i m Order, October 22, 
1982). 

Any p a r t y d i s s a t i s f i e d w i t h an or d e r o f the Board i n a case 
t h a t t h e Board reviews may have our or d e r reviewed by the Court o f 
Appeals. The sta n d a r d s f o r Court o f Appeals review under ORS 
656.298(6) are v i r t u a l l y t h e same as the standards f o r Board r e v i e w 
under ORS 656.295(5), t h a t i s , de novo on t h e r e c o r d . Because o f 
t h i s a v a i l a b l e scope o f j u d i c i a l r e v i e w , we f i n d t h a t t h e c o n t i n u e d 
p a r t i c i p a t i o n o f Board Member Barnes i n the d e c i s i o n o f p e t i 
t i o n e r s * cases b e f o r e the Board would not d e p r i v e any person o f due 
process o f law. 

ORDER 

For t he f o r e g o i n g reasons, p e t i t i o n e r s ' motion i s d e n i e d . 
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PETE DOMINICI, C l a i m a n t WCB 82-00665 
Marcy L e s k e l a , C l a i m a n t ' s A t t o r n e y October 28, 1982 
Schwabe, W i l l i a m s o n e t a l . , Defense A t t o r n e y s Order of D i s m i s s a l 

The c l a i m a n t has re q u e s t e d r e v i e w o f t h e Referee's 
o r d e r d a t e d September 7, 1 9 8 2 . The r e q u e s t f o r r e v i e w was f i l e d 
w i t h t h e Board on October 1 4 , 1 9 8 2 , more tha n 30 days a f t e r t h e 
d a t e o f t h e Referee's o r d e r . I t i s n o t t i m e l y f i l e d . 

ORDER 

The c l a i m a n t ' s r e q u e s t f o r r e v i e w i s hereby d i s m i s s e d 
as b e i n g u n t i m e l y f i l e d . 

GEORGE W. EGBERT, C l a i m a n t WCB 81-01873 
G a l t o n , Popick e t a l . , C l a i m a n t ' s A t t o r n e y s October 28, 1982 
Wolf, G r i f f i t h e t a l . , Defense A t t o r n e y s Order on Review 
Reviewed by Board Members Barnes and Lewis. 

Claimant r e q u e s t s r e v i e w o f Referee Leahy's o r d e r w h i c h 
a f f i r m e d t h e D e t e r m i n a t i o n Order dated February 13, 1981 and 
a l l o t h e r r e l i e f c l a i m a n t sought. Claimant argues t h i s case 
be remanded t o t h e Referee o r , a l t e r n a t i v e l y , t h a t he s h o u l d 
r e c e i v e an i n c r e a s e d award f o r permanent p a r t i a l d i s a b i l i t y , 
t o g e t h e r w i t h p e n a l t i e s and r e l a t e d a t t o r n e y ' s f e e s . 

T h i s c l a i m began w i t h a 1975 l e f t l e g i n j u r y . Over t h e n e x t 
couple o f yea r s t h e r i g h t l e g a l s o became i n v o l v e d . A 1977 s t i p u 
l a t i o n r e s u l t e d i n c l a i m a n t r e c e i v i n g awards compensating him f o r 
40% l o s s o f t h e l e f t l e g and 25% l o s s o f t h e r i g h t l e g . Subse
q u e n t l y , t h e c l a i m was reopened when an a g g r a v a t i o n c l a i m was 
accepted and r e c l o s e d by t h e D e t e r m i n a t i o n Order d a t e d February 13, 
1S81 which awarded t i m e l o s s o n l y . Claimant r e q u e s t e d a h e a r i n g on 
t h a t D e t e r m i n a t i o n Order. 

Claimant's r e q u e s t f o r remand i s based on t h e f a c t t h a t t h e 
Referee i s s u e d h i s o r d e r b e f o r e c l a i m a n t ' s a t t o r n e y s u b m i t t e d h i s 
w r i t t e n c l o s i n g argument. We do not agree t h i s i s an a p p r o p r i a t e 
reason f o r remand. We do not expect Referees t o w a i t i n d e f i n i t e l y 
f o r c o u n s e l t o submit d o s i n g argument o r o t h e r w i s e p u t a c o n t e s t e d 
m a t t e r a t i s s u e . More t o t h e p o i n t , our rev i e w i s de novo and 
c l a i m a n t has s u b m i t t e d w r i t t e n argument t o us. T h e r e f o r e , any 
e r r o r committed by t h e Referee i s now harmless. 

We a f f i r m and adopt those p o r t i o n s o f t h e Referee's o r d e r 
f i n d i n g c l a i m a n t not e n t i t l e d t o g r e a t e r awards f o r scheduled 
permanent p a r t i a l l e g d i s a b i l i t y t h a n p r e v i o u s l y awarded and 
f i n d i n g c l a i m a n t n o t e n t i t l e d t o p e n a l t i e s and a t t o r n e y f e e s . 

ORDER 

den i e d 
s h o u l d 

The Referee's o r d e r dated March 22, 1982 i s a f f i r m e d . 
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BARBARA KAESEMEYER, Cl a i m a n t WCB 81-06721 
K i l p a t r i c k & Pope, C l a i m a n t ' s A t t o r n e y s October 28, 1982 
M i t c h e l l , Lang e t a l . , Defense A t t o r n e y s Order on Review 
Reviewed t y Board Members Lewis and F e r r i s . 

Claimant r e q u e s t s r e v i e w o f Referee Knapp's o r d e r which found 
c l a i m a n t ' s c l a i m f o r an i n j u r y o f January 26, 1981 was u n t i m e l y 
f i l e d . On th e m e r i t s o f th e c l a i m , t h e Referee f e l t c l a i m a n t 
f a i l e d t o c a r r y her burden o f p r o o f t o e s t a b l i s h l e g a l c a u s a t i o n . 

A f t e r de novo r e v i e w , t h e Board a f f i r m s t h e c o n c l u s i o n reached 
by t h e Referee w i t h r e s p e c t t o th e c o m p e n s a b i l i t y o f c l a i m a n t ' s 
c l a i m . We d i s a g r e e w i t h him, however, on th e i s s u e o f t i m e l i n e s s . 
Claimant need overcome o n l y one o f th e c o n d i t i o n s o u t l i n e d i n CRS 
656.265. The Referee's f i n d i n g t h a t the employer was p r e j u d i c e d by 
c l a i m a n t ' s l a t e f i l i n g appears t o have been g r a t u i t o u s . The 
employer n e i t h e r contended, nor proved, t h a t i t was p r e j u d i c e d . 
Comments i n i t s b r i e f t o t h e Board are not s u f f i c i e n t . We f i n d 
t h a t c l a i m a n t ' s c l a i m i s not b a r r e d due t o u n t i m e l y f i l i n g because 
t h e r e i s no evidence t h a t t h e employer was p r e j u d i c e d by d e l a y i n 
r e c e i v i n g n o t i c e . 

However, c l a i m a n t has f a i l e d t o prove her c l a i m i s compen
s a b l e . The i n c o n s i s t e n c i e s i n the h i s t o r i e s t a k e n by t h e d o c t o r s , 
c l a i m a n t ' s d i m i n i s h e d c r e d i b i l i t y , t h e t e s t i m o n y o f t h e employer's 
w i t n e s s e s and th e d o c t o r s c o n c l u s i o n s based on her h i s t o r y , a l l 
work a g a i n s t c l a i m a n t ' s case. The Referee's o r d e r , i n t h i s r e g a r d , 
s h o u l d be a f f i r m e d . 

ORDER 

The Referee's o r d e r dated A p r i l 30, 1982 i s a f f i r m e d . 

GWEN KESSEL, Claimant Own Motion 82-0252M 
Ols o n , H i t t l e e t a l . , C l a i m a n t ' s A t t o r n e y s October 28, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Own Motion Order 
C l a i m a n t , by and t h r o u g h her a t t o r n e y , has re q u e s t e d t h a t t h e 

Board e x e r c i s e i t s own moti o n j u r i s d i c t i o n and reopen h e r c l a i m f o r 
an i n j u r y s u s t a i n e d on September 27, 1973. Claimant's a g g r a v a t i o n 
r i g h t s have e x p i r e d . 

A t h o r o u g h r e v i e w o f t h e m e d i c a l evidence s u b m i t t e d b o t h by 
c l a i m a n t and by SAIF C o r p o r a t i o n r e v e a l s t h a t c l a i m a n t ' s c o n d i t i o n , 
a l t h o u g h r e l a t e d t o her 1973 i n j u r y , has not m a t e r i a l l y worsened. 
There i s no o b j e c t i v e evidence o f worsening, a l t h o u g h c l a i m a n t 
complains o f p a i n . The d o c t o r s recommend no a d d i t i o n a l t r e a t m e n t , 
except f o r p o s s i b l y a r e f e r r a l t o th e Pain Center. There i s a l s o 
a q u e s t i o n o f c l a i m a n t ' s work s t a t u s . The i n f o r m a t i o n b e f o r e us 
c u r r e n t l y , i s t h a t c l a i m a n t has not worked s i n c e March o f 1978. 
Based on t h i s i n f o r m a t i o n , even i f c l a i m a n t ' s c o n d i t i o n had 
m a t e r i a l l y worsened, we would not reopen f o r t h e payment o f t i m e 
l o s s b e n e f i t s . Vernon M i c h a e l , 34 Van N a t t a 1212 ( 1 9 8 2 ) . Claim
a n t ' s r e q u e s t f o r own moti o n r e l i e f i s d e n i e d . 

IT IS SO ORDERED. 
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RONALD KLEIST, C l a i m a n t WCB 81-10874 
Welch, Bruun e t a l . , C l a i m a n t ' s A t t o r n e y s October 28, 1982 
Schwabe, W i l l i a m s o n e t a l . , Defense A t t o r n e y s Order on Review 
Reviewed by Board Members Barnes and Lewis. 

The employer r e q u e s t s review o f t h a t p o r t i o n o f Referee 
Shebley's o r d e r which awarded c l a i m a n t 10% unscheduled permanent 
p a r t i a l d i s a b i l i t y as a r e s u l t o f h i s June 17, 1980 compensable low 
back i n j u r y . 

The c h a l l e n g e d p o r t i o n o f t h e Referee's o r d e r i n t h i s case i s 
i n c o n s i s t e n t w i t h a p r i o r o r d e r o f t h e Board i n v o l v i n g t h e same 
c l a i m a n t and same c l a i m , t h e Board's o r d e r h a v i n g r e c e n t l y been 
a f f i r m e d by t h e Court o f Appeals. Ron K l e i s t , 34 Van N a t t a 190 
(1982), a f f ' d w i t h o u t o p i n i o n , 58 Or App 534 (1 9 8 2 ) . A l t h o u g h t h e 
p r e s e n t r e c o r d c o n t a i n s evidence t h a t was not b e f o r e us i n t h e 
p r i o r p r o c e e d i n g , we are not persuaded t h e new evidence j u s t i f i e s 
any d i f f e r e n t r e s u l t . 

ORDER 

The Referee's o r d e r dated March 10, 1982 i s r e v e r e d i n p a r t . 
Those p o r t i o n s which awarded c l a i m a n t permanent p a r t i a l d i s a b i l i t y 
and a l l o w e d an a t t o r n e y ' s f ee from t he i n c r e a s e d compensation a r e 
r e v e r s e d . The balance of t h e Referee's o r d e r i s a f f i r m e d . 

WILLIAM T. LATTION, Claimant WCB 80-05992 
Carney, P r o b s t e t a l . , C l a i m a n t ' s A t t o r n e y s October 28, 1982 
B u l l i v a n t , Wright e t a l . , Defense A t t o r n e y s Order on Review 
Reviewed by Board Members Barnes and F e r r i s . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Braverman's o r d e r which 
awarded c l a i m a n t an a d d i t i o n a l 45% unscheduled permanent p a r t i a l 
d i s a b i l i t y and r e v e r s e d i n p a r t t he i n s u r e r ' s p a r t i a l d e n i a l . The 
i n s u r e r contends t h a t t h e Referee's award was e x c e s s i v e under t h e 
g u i d e l i n e s i n OAR 436-65-600 e t seq., and t h a t t h e Referee s h o u l d 
have upheld i t s June 13, 1980 p a r t i a l d e n i a l o f r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s d e g e n e r a t i v e d i s c disease and gou t y a r t h r i t i s . A l l p a r 
t i e s agree t h a t t h e gou t y a r t h r i t i s c o n d i t i o n i s n o t compensable. 

We f i n d , as d i d t h e Referee, t h a t t h e m e d i c a l evidence i n d i 
c a t e s t h a t c l a i m a n t does n o t s u f f e r from p r e e x i s t i n g d e g e n e r a t i v e 
d i s c d i s e a s e . Claimant's impairment i s from c h r o n i c lumbar s t r a i n , 
which r e s u l t e d from h i s i n d u s t r i a l i n j u r y . The i n s u r e r ' s p a r t i a l 
d e n i a l o f r e s p o n s i b i l i t y f o r d e g e n e r a t i v e d i s c d i s e a s e t h a t does 
not e x i s t has no e f f e c t on t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c u r r e n t 
low back c o n d i t i o n o r on t h e e x t e n t o f c l a i m a n t ' s d i s a b i l i t y . 
Since t h e p a r t i a l d e n i a l i s n e i t h e r r i g h t nor wrong, b u t mer e l y 
i r r e l e v a n t , we conclude t h a t t h e Referee e r r e d i n s e t t i n g i t a s i d e . 

The o t h e r i s s u e i s e x t e n t o f d i s a b i l i t y . Both p a r t i e s have 
done an e x c e l l e n t j o b i n the b r i e f s r e g a r d i n g a p p l i c a t i o n o f CAR 
436-65-600 e t seq. 
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Eased on the m e d i c a l evidence, we f i n d c l a i m a n t has s u f f e r e d a 
10% impairment. Claimant was 61 years o l d a t the t i m e o f t h e 
h e a r i n g , a +10 v a l u e . He has a n i n t h grade e d u c a t i o n , a + 7 v a l u e . 
The SVP f o r c l a i m a n t ' s j o b as a heavy d u t y mechanic i s 7, a +10 
v a l u e . 'The r e s t r i c t i o n s p l a c e d on c l a i m a n t ' s f u t u r e work a c t i v i 
t i e s l i m i t him t o l i g h t t o sedentary j o b s , a +15 v a l u e . A combina
t i o n o f the above f a c t o r s i n d i c a t e t h a t a p p r o x i m a t e l y 12% o f the 
l a b o r market i s l e f t open t o c l a i m a n t , a +2 v a l u e . 

We f i n d t he o t h e r r e l e v a n t f a c t o r s have no p o s i t i v e o r nega
t i v e impact on c l a i m a n t ' s l o s s o f wage e a r n i n g c a p a c i t y . The 
i n s u r e r argues t h a t c l a i m a n t ' s d e c i s i o n t o r e t i r e i n d i c a t e s poor 
m o t i v a t i o n and t h a t a n e g a t i v e v a l u e s h o u l d be a s s i g n e d f o r t h e 
p s y c h o l o g i c a l / e m o t i o n a l f a c t o r . We d i s a g r e e f o r t h e reasons s t a t e d 
i n Danny H. S a c k e t t , 34 Van N a t t a 1107 (1982). 

A f t e r combining t h e f i g u r e s f o r c l a i m a n t ' s impairment and t h e 
r e l e v a n t s o c i a l / v o c a t i o n a l f a c t o r s , and c o n s i d e r i n g o t h e r s i m i l a r 
cases, we conclude c l a i m a n t i s e n t i t l e d t o an award o f 45% unsche
d u l e d permanent p a r t i a l d i s a b i l i t y . T h i s i s an i n c r e a s e over and 
above the 20% d i s a b i l i t y awarded by the D e t e r m i n a t i o n Order and a 
decrease o f the t o t a l o f 65% d i s a b i l i t y awarded by t h e Referee. 

The Referee's o r d e r dated December 4,' 1981 i s m o d i f i e d . 
Claimant i s awarded 144° f o r 45% unscheduled permanent p a r t i a l 
d i s a b i l i t y . This award i s i n l i e u o f a l l p r i o r awards. Claimant's 
a t t o r n e y ' s fee s h o u l d be a d j u s t e d a c c o r d i n g l y . 

The Referee's p a r t i a l r e v e r s a l o f the i n s u r e r ' s June 13, 1980 
p a r t i a l d e n i a l i s s e t a s i d e and t h a t p a r t i a l d e n i a l i s r e i n s t a t e d 
and a f f i r m e d . Claimant's a t t o r n e y i s , t h e r e f o r e , not e n t i t l e d t o 
an i n s u r e r - p a i d a t t o r n e y f e e . 

Reviewed by Board Members Barnes and F e r r i s . 

The c l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee 
Braverman's o r d e r which found t h a t c l a i m a n t had s u f f e r e d no perma
nent d i s a b i l i t y due t o h i s compensable low back i n j u r i e s o f March 
28, 1979 and May 12, 1981 and t h u s a f f i r m e d t h e D e t e r m i n a t i o n Order 
d a t e d November 12, 1981. 

Claimant contends t h a t t h e r e p o r t s o f h i s t r e a t i n g p h y s i c i a n , 
Dr. Daack, s u p p o r t a f i n d i n g o f permanent impairment when p r o p e r l y 
i n t e r p r e t e d . Claimant a l s o argues t h a t t h e Referee e r r e d i n f i n d 
i n g he l a c k e d m o t i v a t i o n t o r e t u r n t o work. The employer responds 
t h a t t h e r e p o r t s o f t h e I n t e n s i v e D i a g n o s t i c A d v i s o r y Board p r e s e n t 
a more complete and cogent assessment i n f i n d i n g t h a t c l a i m a n t has 
no permanent impairment and t h a t c l a i m a n t l a c k s m o t i v a t i o n . 

ORDER 

JAY LONG, Cl a i m a n t 
A c ker, Underwood e t a l . , C l a i m a n t ' s A t t o r n e y s 
K e i t h D. S k e l t o n , Defense A t t o r n e y 

WCB 81-11734 
October 28, 1982 
Order on Review 
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We f i n d t h e Referee's a n a l y s i s o f t h e m o t i v a t i o n i s s u e t o be 
i n c o n s i s t e n t w i t h our subsequent d e c i s i o n i n Danny S a c k e t t , 34 Van 
N a t t a 1107 (198 2 ) . However, i t i s n o t necessary o r a p p r o p r i a t e t o 
reach t h e q u e s t i o n o f m o t i v a t i o n o r any o f t h e o t h e r s o c i a l / v o c a 
t i o n a l f a c t o r s r e l e v a n t t o r a t i n g d i s a b i l i t y u n l e s s t h e r e i s f i r s t 
a f i n d i n g o f some permanent p h y s i c a l impairment; and we a f f i r m and 
adopt those p o r t i o n s o f t h e Referee's o r d e r . f i n d i n g t h a t c l a i m a n t 
s u f f e r s no permanent impairment as a r e s u l t o f h i s i n d u s t r i a l 
i n j u r y . See a l s o P a t r i c i a Nelson, 34 Van N a t t a 1078 (1 9 8 2 ) . 

ORDER 

The Referee's o r d e r d a t e d May 3, 1982 i s a f f i r m e d . 

MICHAEL N. McGARRY, Cla i m a n t WCB 81-07324 & 81-07325 
F a l l g r e n & McKee, C l a i m a n t ' s A t t o r n e y s October 28, 1982 
Rankin, McMurry e t a l . , Defense A t t o r n e y s Order on Review 
Moscato & Meyers, Defense A t t o r n e y s 
Reviewed by Board Members Lewis and F e r r i s . 

U n i t e d P a c i f i c Insurance Company has re q u e s t e d r e v i e w o f 
Referee Menashe's o r d e r which found i t t o be t h e i n s u r e r on t h e 
r i s k a t t h e ti m e o f c l a i m a n t ' s compensable low back i n j u r y . 

The p r i m a r y q u e s t i o n i n t h i s case i s whether c l a i m a n t 
s u f f e r e d a new i n j u r y as t h e r e s u l t o f an o n - t h e - j o b i n c i d e n t on 
June 3, 1981, o r an a g g r a v a t i o n of a 1979 o c c u p a t i o n a l i n j u r y . 
U n i t e d P a c i f i c contends t h a t t h e Referee e r r e d i n f i n d i n g 
c l a i m a n t ' s c o n d i t i o n t o be a new i n j u r y and a l s o a s s e r t s t h a t 
M i d l a n d I n s u r a n c e Company, t h e i n s u r e r on t h e r i s k a t t h e t i m e o f 
th e 1979 i n j u r y , s h o u l d be r e q u i r e d t o pay f o r t h e d e p o s i t i o n o f 
Dr. B e r r e t t a . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h one m o d i f i c a t i o n . 

I t i s apparent from t h e r e c o r d t h a t t h e d e p o s i t i o n o f Dr. 
B e r r e t t a was t a k e n p u r s u a n t t o U n i t e d P a c i f i c ' s r i g h t t o 
cross-examine t h e d o c t o r r e g a r d i n g a r e p o r t o f f e r e d i n t o e vidence 
by and s u p p o r t i n g t h e p o s i t i o n o f Mi d l a n d I n s u r a n c e Company. 
Under t h e r u l e s e t f o r t h i n Hanna v. McGrew Bros. S a w m i l l , 44 Or. 
App. 189, 195 (1960 ) , a f f . as mod., 45 Or. App. 757 (19 8 0 ) , 
M i d l a n d Insurance Company must bear t h e t h e c o s t o f t h i s 
d e p o s i t i o n . 

ORDER 

The Referee's o r d e r dated May 26, 1982 i s m o d i f i e d . 
M i d l a n d Insurance Comapany i s o r d e r e d t o pay f o r a l l c o s t s 

i n c i d e n t t o t h e A p r i l 14, 1982 d e p o s i t i o n o f Dr. E e r r e t t a . 

The remainder o f t h e Referee's o r d e r i s a f f i r m e d . 

Claimant's a t t o r n e y i s awarded $150 as a reas o n a b l e 
a t t o r n e y ' s f ee f o r s e r v i c e s rendered on Board r e v i e w , t o be p a i d 
by U n i t e d P a c i f i c I n s u r a n c e Company. T h i s i s i n a d d i t i o n t o t h e 
fee awarded by t h e Referee. 
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J . DAVID MOBLEY, C l a i m a n t WCB 80-08362 
G a l t o n , Popick & S c o t t , C l a i m a n t ' s A t t o r n e y s October 28, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Remand 
Cn r e v i e w o f the Board's o r d e r dated January 19, 1982 t h e 

Court o f Appeals r e v e r s e d t h a t p a r t o f t h e Board's o r d e r which 
f a i l e d t o award c l a i m a n t ' s a t t o r n e y a reasonable a t t o r n e y ' s f e e 
f o r s e r v i c e s rendered on Board r e v i e w and remanded t h e case f o r an 
award o f an a t t o r n e y ' s f ee p u r s u a n t t o ORS 656.382(2). C l a i m a n t ' s 
c o u n s e l have p r o v i d e d t h e Board w i t h an a f f i d a v i t o f t i m e spent i n 
r e p r e s e n t i n g c l a i m a n t on Board r e v i e w . 

Now, t h e r e f o r e , t h e Board awards c l a i m a n t ' s a t t o r n e y s £600 as 
and f o r a rea s o n a b l e a t t o r n e y ' s f ee on Board r e v i e w . 

I T IS SO ORDERED. 
ELEANOR L. R0THR0CK, Cl a i m a n t WCB 82-00105 
B l a c k & Hanson, C l a i m a n t ' s A t t o r n e y s October 28, 1982 
L i n d s a y , Hart e t a l . , Defense A t t o r n e y s Order on Review 

Reviewed by Board Members Barnes and F e r r i s . 

Claimant r e q u e s t s r e v i e w o f Referee Brown's o r d e r which 
g r a n t e d her 30% unscheduled permanent p a r t i a l d i s a b i l i t y f o r i n j u r y 
t o h er low back, t h a t b e i n g an i n c r e a s e o f 5% over and above t h e 
D e t e r m i n a t i o n Order o f January 28, 1981. The o n l y i s s u e i s t h e 
e x t e n t o f c l a i m a n t ' s d i s a b i l i t y . 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

Examining t h e r e c o r d i n l i g h t o f t h e g u i d e l i n e s s e t f o r t h i n 
OAR 436-65-600 e t seq., and c o n s i d e r i n g t h e a d d i t i o n a l f a c t o r s i n 
th e r e c o r d as s e t f o r t h by t h e Referee, we view t h i s case as 
f o l l o w s . 

C l a imant's impairment as a r e s u l t o f her i n j u r y (back s t r a i n ) 
was r a t e d i n t h e range o f mi n i m a l by t h e January 6, 1981 r e p o r t o f 
t h e Southern Oregon Me d i c a l C o n s u l t a n t s . I t i s t r u e , as c l a i m a n t 
p o i n t s o u t , t h a t her t o t a l impairment has been r a t e d i n t h e range 
o f moderate t o mod e r a t e l y severe; however, t h i s r a t i n g i n c l u d e s a l l 
o f c l a i m a n t ' s problems, such as her p r e e x i s t i n g d e g e n e r a t i v e d i s c 
d i s e a s e , and u n r e l a t e d c e r v i c a l problems. Her impairment due t o 
her i n j u r y was s p e c i f i c a l l y found t o be m i n i m a l . We agree w i t h t h e 
Referee's assignment o f a +10 t o t h i s f a c t o r . 

C laimant's age a t t h e t i m e o f the i n j u r y was 60, and 62 a t the 
t i m e o f the h e a r i n g . A +10 i s , t h e r e f o r e , assigned t o t h i s f a c t o r . 
OAR 436-65-602. We a d d i t i o n a l l y agree w i t h t h e Referee's a s s i g n 
ment o f a +5 i n r e c o g n i t i o n o f c l a i m a n t ' s 1 0th grade e d u c a t i o n . 
CAR 436-65-603. Claimant was employed as a nurse's a i d e a t t h e 
t i m e o f her i n j u r y . U t i l i z i n g t h e D i c t i o n a r y o f O c c u p a t i o n a l 
T i t l e s , t h e s p e c i f i c v o c a t i o n a l p r e p a r a t i o n t i me f o r t h a t occupa
t i o n i s 30 days t o s i x months, c o r r e l a t i n g t o an impact v a l u e o f 
+3. OAR 436-65-604. We agree w i t h t h e Referee t h a t mental and 
e m o t i o n a l c o n s i d e r a t i o n s have no impact i n r a t i n g t h i s c l a i m a n t ' s 
d i s a b i l i t y . 
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W i t h r e g a r d t o c l a i m a n t ' s r e s i d u a l f u n c t i o n c a p a c i t y (RFC), 
OAR 436-65-605, we d e p a r t from t h e Referee's f i n d i n g . The Referee 
found the c l a i m a n t t o be r e s t r i c t e d t o l i g h t work. Claimant argues 
t h a t she i s r e s t r i c t e d t o sedentary work. There i s some d i s c r e p 
ancy among t h e v a r i o u s m e d i c a l examiners i n t h a t r e g a r d . Based i n 
p a r t on c l a i m a n t ' s t e s t i m o n y , i t does not appear t h a t she i s 
l i m i t e d t o s t r i c t l y s e d e n t a r y work; however, i t a l s o appears t h a t 
she e x p e r i e n c e s d i f f i c u l t i e s i f r e q u i r e d t o f u n c t i o n i n a l i g h t 
work c a p a c i t y f o r a l e n g t h o f t i m e . We, t h e r e f o r e , a s s i g n t h i s 
f a c t o r a v a l u e o f +10. Making t h e a p p r o p r i a t e a d j u s t m e n t f o r our 
f i n d i n g c o n c e r n i n g c l a i m a n t ' s RFC, we f i n d t h a t she has a p p r o x i 
m a t e l y 10% o f Oregon o c c u p a t i o n s a v a i l a b l e t o h e r , which r e s u l t s i n 
an impact o f +4. 

The Referee noted two o t h e r f a c t o r s a f f e c t i n g h i s d e c i s i o n . 
He s t a t e d t h a t the c l a i m a n t ' s e a r n i n g c a p a c i t y had been enhanced by 
her f o u r week m o t e l management course p r o v i d e d t h r o u g h v o c a t i o n a l 
r e h a b i l i t a t i o n . The Referee a l s o noted t h a t c l a i m a n t i s m a r r i e d . t o 
a p e r s o n w i t h s i m i l a r s k i l l s and, t h e r e f o r e , her e m p l o y a b i l i t y i s 
enhanced s i n c e couples are n o r m a l l y h i r e d f o r such p o s i t i o n s . We 
have doubts t h a t a f o u r week mot e l management course would s e r v e 
t o enhance, the e m p l o y a b i l i t y o f a 62 year o l d former nurse's a i d e 
t o any m e a n i n g f u l e x t e n t and g i v e no c o n s i d e r a t i o n t o t h e f a c t t h a t 
her husband may possess m a r k e t a b l e s k i l l s i n t h a t area because i t 
i s c l a i m a n t ' s d i s a b i l i t y t h a t i s b e i n g r a t e d . 

Combining a l l o f t h e f a c t o r s noted above, we conclude t h a t 
c l a i m a n t i s e n t i t l e d t o an award of 35% unscheduled permanent p a r 
t i a l d i s a b i l i t y . 

ORDER 

The Referee's o r d e r d a t e d May 21, 1982 i s m o d i f i e d . C l a i m a n t 
i s awarded 35% unscheduled permanent p a r t i a l d i s a b i l i t y , t h a t b e i n g 
an i n c r e a s e o f 10% over and above t h e D e t e r m i n a t i o n Order o f 
January 28, 1981. T h i s award i s i n l i e u o f , and n o t i n a d d i t i o n 
t o a l l p r e v i o u s awards. 

Claimant's a t t o r n e y i s a l l o w e d 25% o f the i n c r e a s e d compensa
t i o n awarded by t h i s o r d e r , not t o exceed $53,000, i n l i e u o f t h e 
fee a l l o w e d by t h e Referee's o r d e r . 

PATRICIA ADAMS, Cl a i m a n t WCB 80-09006 
Des C o n n a l l , C l a i m a n t ' s A t t o r n e y October 29, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 
Reviewed by Board Members F e r r i s and Lewis. 

SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Menashe's o r d e r 
which awarded c l a i m a n t 35% scheduled permanent d i s a b i l i t y a r i s i n g 
from a l e f t f o o t i n j u r y . A l t h o u g h SAIF c o n t e s t s t h e amount o f t h e 
award, most o f i t s b r i e f i s devoted t o a d i s c u s s i o n o f whether a 
c l a i m f o r l e f t knee and l e f t h i p c o n d i t i o n s was r a i s e d and d e c i d e d 
a d v e r s e l y t o c l a i m a n t a t h e a r i n g . Claimant contends t h a t she 
never r a i s e d an i s s u e o f t h e c o m p e n s a b i l i t y o f knee and h i p 
c o n d i t i o n s a t h e a r i n g , and t h a t t h e 35% award was a p p r o p r i a t e . 
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We b e l i e v e t h a t t h e Referee's award o f permanent d i s a b i l i t y 
a c c u r a t e l y r e f l e c t s t h e l o s s o f f u n c t i o n c l a i m a n t has s u s t a i n e d as 
a r e s u l t o f t h e compensable i n j u r y t o her l e f t f o o t . T h e r e f o r e , 
we a f f i r m and adopt t he Referee's o r d e r s u b j e c t t o t h e f o l l o w i n g 
comments. 

We agree w i t h SAIF on the knee and h i p c o n d i t i o n s i s s u e . The 
t r a n s c r i p t o f the h e a r i n g g r a p h i c a l l y r e v e a l s t h a t c l a i m a n t 
c o n s i d e r e d t h e knee and h i p c o n d i t i o n s t o be a t i s s u e . The 
Referee's o r d e r r e v e a l s t o our s a t i s f a c t i o n t h a t t h e evidence 
r e l a t i n g t o a l l e g e d knee and h i p c o n d i t i o n s was c o n s i d e r e d and 
t h a t the c l a i m f o r compensation based on those c o n d i t i o n s was 
di s p o s e d o f a d v e r s e l y t o c l a i m a n t . I t i s w i t h t h a t u n d e r s t a n d i n g 
t h a t we a f f i r m and adopt t he Referee's o r d e r . 

ORDER 

The Referee's o r d e r dated A p r i l 15, 1982 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $250 as and f o r a reasonable 
a t t o r n e y ' s f e e , payable by SAIF. 

ROBERT J . FREEMAN, Cl a i m a n t WCB 81-08124 
C o t t l e , Howser e t a l . , C l a i m a n t ' s A t t o r n e y s October 29, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 
Reviewed by Board Members Lewis and F e r r i s . 

SAIF C o r p o r a t i o n r e q u e s t s review o f Referee Mongrain's o r d e r 
which found c l a i m a n t ' s " f i b r o s i t i s " c o n d i t i o n and b i l a t e r a l elbow 
c o n d i t i o n s compensable and remanded them f o r acceptance and 
payment o f compensation under ORS 656.245. On rev i e w , SAIF does 
not c o n t e s t t h e c o m p e n s a b i l i t y o f t h e elbow c o n d i t i o n b u t contends 
t h a t " f i b r o s i t i s " i s n ot a r e c o g n i z e d disease which can be 
compensated and t h a t c l a i m a n t ' s c u r r e n t symptoms, diagnosed as 
" f i b r o s i t i s " , are not r e l a t e d t o the o r i g i n a l 1974 accepted 
i n d u s t r i a l i n j u r y . 

Except as i n c o n s i s t e n t w i t h our f i n d i n g s h e r e i n , we adopt t he 
Referee's f i n d i n g s o f f a c t . 

We f i n d t h i s t o be a somewhat c o n f u s i n g case. As a r e s u l t o f 
l i t i g a t i o n f o l l o w i n g t h e 1974 i n j u r y , i n June, 1980, c l a i m a n t 
u l t i m a t e l y r e c e i v e d an award o f 80% unscheduled permanent 
d i s a b i l i t y p r i m a r i l y f o r low back p a i n . Claimant's t h e n t r e a t i n g 
p h y s i c i a n , f o r t he f i r s t t i m e i n March, 1981 a t t r i b u t e s what 
appears t o us t o be the same symptoms c l a i m a n t has had s i n c e t h e 
1974 i n j u r y t o a di s e a s e process t h e p h y s i c i a n c a l l s 
" f i b r o s i t i s " . Based on our review o f t h e r e c o r d , we agree w i t h 
SAIF t h a t c l a i m a n t has f a i l e d t o prove t h a t he s u f f e r s from a 
d i s t i n c t d i s e a s e process l a b e l e d " f i b r o s i t i s " . The symptoms 
c l a i m a n t i s e x p e r i e n c i n g are t h e same symptoms he has been 
e x p e r i e n c i n g f o r y e a r s and are the l o g i c a l consequence o f a back 
c o n d i t i o n r e f l e c t e d by an 80% unscheduled permanent d i s a b i l i t y 
award. The o n l y t h i n g c l a i m a n t r e c e i v e s and t h a t SAIF i s 
o b l i g a t e d t o p r o v i d e a r i s i n g from t h e Referee's f i n d i n g t h a t 
c l a i m a n t has " f i b r o s i t i s " , i s med i c a l t r e a t m e n t f o r low back 
p a i n . Claimant i s a l r e a d y e n t i t l e d t o such t r e a t m e n t , as i t 
a r i s e s from h i s o r i g i n a l , accepted c l a i m f o r a low back i n j u r y . 

-1523-



( W i t h r e s p e c t t o t h e e x i s t e n c e o f a f i b r o s i t i s c o n d i t i o n , 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Emori, a r h e u m a t o l o g i s t , 
r e p o r t e d t h a t f i b r o s i t i s was a d i s e a s e process and t h a t c l a i m a n t 
s u f f e r e d from i t . SAIF's e x p e r t w i t n e s s , Dr. Brooke, opin e d t h a t 
t h e m e d i c a l community g e n e r a l l y no l o n g e r r e c o g n i z e s f i b r o s i t i s as 
a d i s t i n c t d i s e a s e process and t h a t a t most i t i s a l a b e l f o r a 
" c o n s t e l l a t i o n o f symptoms". Given t h i s c o n f l i c t i n e x p e r t 
o p i n i o n , we are n o t persuaded based upon t h e l i m i t e d m e d i c a l 
evidence p r e s e n t e d i n t h i s r e c o r d t h a t t h e r e i s a s e p a r a t e and 
d i s t i n c t d i s e a s e p rocess c a l l e d " f i b r o s i t i s " . 

I f c l a i m a n t does have " f i b r o s i t i s " , we are unable t o d i s c e r n 
how i t s symptoms d i f f e r from those c l a i m a n t has e x p e r i e n c e d s i n c e 
t h e 1974 i n j u r y . To t h e e x t e n t t h a t c l a i m a n t has " f i b r o s i t i s " , he 
has had i t s i n c e b e f o r e t h e June 30, 1980 o r d e r and has a l r e a d y 
been compensated f o r i t by v i r t u e o f t h a t o r d e r ending t h e 
l i t i g a t i o n a r i s i n g from t h e o r i g i n a l i n j u r y c l a i m . 

T h e r e f o r e , we r e v e r s e t h a t p o r t i o n o f Referee Mongrain's 
o r d e r remanding t h e f i b r o s i t i s c l a i m f o r acceptance, w i t h t h e 
u n d e r s t a n d i n g t h a t c l a i m a n t remains e n t i t l e d t o m e d i c a l s e r v i c e s 
under ORS 656.245 f o r low back p a i n a r i s i n g from t h e p r e v i o u s l y 
accepted c o n d i t i o n o r c o n d i t i o n s . 

A l t h o u g h SAIF d i d not r a i s e i t as a c o n t i n g e n t i s s u e , t h e 
Referee's award o f a t t o r n e y ' s fees must be reduced because we are 
r e i n s t a t i n g t h a t p o r t i o n o f SAIF's d e n i a l c o n c e r n i n g a c l a i m t h e 
c o m p e n s a b i l i t y o f which was t h e p r i m a r y i s s u e a t t h e h e a r i n g . 
S i m i l a r l y , s i n c e c l a i m a n t f a i l e d t o s u c c e s s f u l l y defend t h e 
r e v e r s a l o f t h a t d e n i e d c l a i m on Board re v i e w , c o u n s e l i s n o t 
e n t i t l e d t o an award o f fees f o r s e r v i c e s b e f o r e t h e Board. 

ORDER 

The Referee's o r d e r d a t e d May 14, 1982 i s r e v e r s e d i n p a r t , 
m o d i f i e d i n p a r t , and a f f i r m e d i n p a r t . That p o r t i o n o f t h e o r d e r 
remanding t h e f i b r o s i t i s c o n d i t i o n f o r acceptance i s r e v e r s e d . 
That p o r t i o n o f the o r d e r remanding t h e b i l a t e r a l elbow c o n d i t i o n 
i s a f f i r m e d . That p o r t i o n o f the o r d e r awarding an a t t o r n e y ' s f e e 
i s m o d i f i e d t o reduce the award t o $400 f o r c o u n s e l ' s s e r v i c e s a t 
the h e a r i n g . 

-1524-



HARLEY J . GORDINEER, Claimant WCB 80-06759 & 81-06402 
Malagon & V e l u r e , C l a i m a n t ' s A t t o r n e y s October 29, 1982 
Schwabe, W i l l i a m s o n e t a l . , Defense A t t o r n e y s Order on Review 
Reviewed by the Board en banc. 

Claimant r e q u e s t s and t h e employer c r o s s - r e q u e s t s r e v i e w o f 
Referee Danner's o r d e r which o r d e r e d t h e employer t o pay c l a i m a n t a 
p e n a l t y e q u a l t o 25% a s p e c i f i e d amounts o f temporary t o t a l d i s 
a b i l i t y compensation f o r unreasonable d e l a y i n p a y i n g compensation 
b e n e f i t s , found the c l a i m a n t t o have been a p a r t - t i m e as opposed t o 
a f u l l - t i m e employe a t the time o f h i s i n j u r y and a l l o w e d t h e 
employer an o f f s e t f o r an overpayment o f temporary t o t a l d i s a b i l i t y 
b e n e f i t s i n the amount o f $11,675.56, and awarded c l a i m a n t ' s a t t o r 
ney a $500 a t t o r n e y ' s f e e , payable by the employer f o r the 
employer's i l l e g a l use o f s i g h t d r a f t s r a t h e r t h a n checks t o pay 
c l a i m a n t ' s compensation b e n e f i t s . 

Claimant contends t h a t t h e Referee e r r e d i n f i n d i n g him t o 
have been a p a r t - t i m e employe and a l l o w i n g t h e employer an o f f s e t 
f o r overpayment o f b e n e f i t s . The employer, i n an e x c e l l e n t b r i e f , 
argues t h a t t h e Referee i m p r o p e r l y a l l o w e d a d m i s s i o n o f hearsay 
s t a t e m e n t s from persons unknown, which were c o n t a i n e d on t h r e e 
e x h i b i t s s u b m i t t e d a t t h e h e a r i n g , t h a t t h e Referee was i n e r r o r 
i n f i n d i n g t h e i n s t r u m e n t s o f payment used by t h e e m p l o y e r / i n s u r e r 
t o be s i g h t d r a f t s , and defends t h e Referee's f i n d i n g c o n c e r n i n g 
t h e i s s u e o f c l a i m a n t ' s s t a t u s as a p a r t - t i m e employe. N e i t h e r 
p a r t y t a k e s i s s u e w i t h t h e Referee's f i n d i n g c o n c e r n i n g d e l a y i n 
t h e payment o f compensation, nor i s t h e r e any i s s u e c o n c e r n i n g t h e 
c o m p e n s a b i l i t y of c l a i m a n t ' s i n j u r y . 

We adopt the Referee's f i n d i n g s o f f a c t as our own. 
I 

The f i r s t i s s u e i s a p r e l i m i n a r y m a t t e r r a i s e d by way o f 
m o t i o n by c l a i m a n t ' s c o u n s e l . C l a i m a n t / a p p e l l a n t f i l e d an opening 
b r i e f w i t h t h e Board on August 5, 1982. R e s p o n d e n t / c r o s s - a p p e l l a n t 
f i l e d i t s b r i e f on August 26, 1982. A r e p l y b r i e f from t h e c l a i m 
a n t as a p p e l l a n t / c r o s s - r e s p o n d e n t was r e c e i v e d on September 2, 
1982. On September 9, 1982 a c r o s s - r e p l y b r i e f was r e c e i v e d from 
t h e employer. Claimant t h e r e a f t e r moved t o s t r i k e t h e c r o s s - r e p l y 
b r i e f on t h e ground t h a t no f u r t h e r b r i e f i n g o f t h e m a t t e r would be 
a p p r o p r i a t e under OAR 4 36-83-702(3). I n view o f t h e importance 
t h a t i s a t t a c h e d t o w r i t t e n argument b e f o r e t h e Board, we have 
never c o n s t r u e d OAR 436-83-720(3) i n such a r i g i d manner. Since 
t h e employer d i d r e q u e s t p e r m i s s i o n t o f i l e a c r o s s - r e p l y b r i e f on 
September 7, 1982, and s i n c e , due t o an o v e r s i g h t , no response was 
f o r t h c o m i n g from t h i s agency, we have determined t h a t t h e c r o s s -
r e p l y b r i e f w i l l not be s t r i c k e n . 

I I 

OAR 436-54-315 p r o v i d e s : 

"A s i g h t d r a f t w i l l n o t be used t o make 
payment o f any b e n e f i t s due a worker o r 
b e n e f i c i a r y under ORS Chapter 656. Such 
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b e n e f i t s i n c l u d e temporary d i s a b i l i t y , 
permanent d i s a b i l i t y and reimbursement o f 
c o s t s p a i d d i r e c t l y by the worker." 

I n Reed v. Del Chemical Corp., 16 Or App 366 (1974 ) , t h e c o u r t h e l d 
t h a t an i n s u r e r ' s use o f s i g h t d r a f t s t o pay compensation b e n e f i t s 
c o n s t i t u t e d unreasonable d e l a y i n payment and approved a p e n a l t y 
e q u a l t o 5% o f t h e b e n e f i t s payable f o r a s p e c i f i e d t i m e p e r i o d . 
N e i t h e r t h e r u l e nor t h e Reed case d e f i n e s " s i g h t d r a f t . " 

The apparent c e n t e r o f d i s p u t e concerns t h e language a p p e a r i n g 
on t h e b o t t o m - l e f t s i d e of the i n s t r u m e n t s u t i l i z e d t o pay t h e 
c l a i m a n t which s t a t e s , "GIRARD BANK, PHILADELPHIA, PA OR PAYABLE AT 
UNITED CALIFORNIA BANK, SAN FRANCISCO MAIN OFFICE, S.F. CA." The 
c l a i m a n t t e s t i f i e d t h a t he encountered d i f f i c u l t y i n a t t e m p t i n g t o 
n e g o t i a t e t h e i n s t r u m e n t s a t v a r i o u s banks, and was f o r c e d t o 
r e s o r t t o l o c a l supermarkets which d i d cash them so l o n g as he made 
a purchase. 

I n view o f t h e f a c t t h a t t h e r e i s no c o n t r o l l i n g a u t h o r i t y 
under t h e law o f workers compensation as t o what c o n s t i t u t e s a 
s i g h t d r a f t , we t u r n t o t h e Commercial Paper a r t i c l e o f t h e Un i f o r m 
Commercial Code, c o n t a i n e d i n ORS 73.1010 t o 73.8050. See, how
ever, C o r n e l l v. Stimson Lumber Co., 257 Or 215 ( 1 9 7 0 ) . 

ORS 71.1040 s t a t e s : 

" ( 1 ) Any w r i t i n g t o be a n e g o t i a b l e 
i n s t r u m e n t w i t h i n ORS 73.1010 t o 73.8050 
must: 

" ( a ) Be si g n e d by t h e maker o r -
drawer; and 

. " ( b ) C o n t a i n an u n c o n d i t i o n a l 
promise o r o r d e r t o pay a sum c e r t a i n 
i n money and no o t h e r promise, o r d e r , 
o b l i g a t i o n o r power g i v e n by t h e 
maker or drawer except as a u t h o r i z e d 
by ORS 73.1010 t o 73.8050; and 

" ( c ) Be payable on demand o r a t a 
d e f i n i t e t i m e ; and 

"( d ) Be payable t o o r d e r o r t o 
b e a r e r . 

" ( 2 ) A w r i t i n g which complies w i t h t h e 
re q u i r e m e n t s o f t h i s s e c t i o n i s : 

" ( a ) A ' d r a f t ' . . . i f i t i s an 
o r d e r . 

" ( b ) A 'check' i f i t i s a d r a f t 
drawn on a bank and payable on 
demand." 
* * * 
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The employer produced e x p e r t t e s t i m o n y from P r o f e s s o r Henry J. 
B a i l e y , I I I , an acknowledged e x p e r t i n t he area o f commercial law. 
P r o f e s s o r B a i l e y t e s t i f i e d t h a t i n h i s o p i n i o n , t h e d i s p u t e d 
i n s t r u m e n t s were w i t h o u t q u e s t i o n checks, and not s i g h t d r a f t s due 
t o t h e f a c t t h a t the drawee was a d e s i g n a t e d bank, t h e i n s t r u m e n t 
was signed by the maker or drawer w i t h an u n c o n d i t i o n a l promise t o 
pay a sum c e r t a i n i n money, and payable on demand. T h e r e f o r e , 
under P r o f e s s o r B a i l e y ' s i n t e r p r e t a t i o n , and ours a l s o , t h e i n s t r u 
ments match the s t a t u t o r y d e f i n i t i o n of "check" p e r f e c t l y . 

The apparent c o n f u s i o n i n t h i s m a t t e r , however, seems t o have 
r e s u l t e d from the use o f the words "OR PAYAELE AT. . . " o n t h e face 
o f t h e i n s t r u m e n t s . The Referee h e l d t h a t t h e f a c t t h a t an a l t e r 
n a t i v e drawee was p r o v i d e d f o r on t h e i n s t r u m e n t , made i t e i t h e r a 
check o r a d r a f t depending upon t h e p l a c e o f presentment by the 
c l a i m a n t , t h e f i n a l t e s t b e i n g whether o r not t h e i n s t r u m e n t s are 
accepted as checks by a bank. We d i s a g r e e w i t h t h e Referee's 
a n a l y s i s . The i n s t r u m e n t s are e i t h e r s i g h t d r a f t s o r checks, not 
b o t h . Under t h e Referee's c o n c e p t u a l i z a t i o n i t i s hot d i f f i c u l t t o 
p e r c e i v e o f a s c e n a r i o where l i t i g a t i o n i s g e n e r a t e d each t i m e any 
p a r t i c u l a r f i n a n c i a l i n s t i t u t i o n r e f u s e s t o accept an i n s t r u m e n t 
which may u n q u e s t i o n a b l y be c o n s i d e r e d a check .under any d e f i n i 
t i o n , and which i t may have a l e g a l r i g h t " t o r e f u s e i n any e v e n t . 
We agree w i t h P r o f e s s o r B a i l e y ' s i n t e r p r e t a t i o n o f t h e e f f e c t o f 
t h e d i s p u t e d language. A p p a r e n t l y t h e Referee's c o n c l u s i o n was 
t h a t t h e words "OR PAYABLE AT. . ." r e s u l t e d i n a c o n d i t i o n , 
assuming t h e i n s t r u m e n t was p r e s e n t e d t o t h e a l t e r n a t i v e drawee 
bank, a l t h o u g h t h e r e would be no c o n d i t i o n i f i t were p r e s e n t e d t o 
t h e P e n n s y l v a n i s bank. P r o f e s s o r B a i l e y , however, adamantly main
t a i n e d t h a t t h i s d i d not c o n v e r t t h e i n s t r u m e n t i n t o a s i g h t d r a f t . 
He s t a t e d t h a t t h e C a l i f o r n i a bank merely served as a c h e c k i n g 
agent t o f o r w a r d t h e check t o the P e n n s y l v a n i a bank, and t h a t pay
ment i s not c o n d i t i o n a l even though a d e p o s i t o r y bank i n Oregon may 
choose t o u t i l i z e t h e C a l i f o r n i a bank, s i n c e i t may do so a t . i t s 
d i s c r e t i o n . Since i t i s not mandatory t o u t i l i z e t he C a l i f o r n i a 
bank, b u t o n l y v o l u n t a r y , t h e i n s t r u m e n t c o n t a i n s no c o n d i t i o n s and 
i s , t h e r e f o r e , a check, not a s i g h t d r a f t . 

I t c o u l d be argued t h a t a l t h o u g h t h e i n s t r u m e n t i s l e g a l l y a 
check, t h a t t h e s p i r i t o f OAR 436-54-315 i s s t i l l v i o l a t e d s i n c e 
t h e p o l i c y behind t h e r u l e contemplates p r o v i d i n g c l a i m a n t s w i t h 
forms o f compensation t h a t are e a s i l y n e g o t i a b l e and p r o v i d e t h e 
l e a s t i n c o n v e n i e n c e i n n e g o t i a t i n g . However, as t h e c l a i m a n t him
s e l f t e s t i f i e d , one o f t h e main reasons f o r t h e d i f f i c u l t y he 
e ncountered i n n e g o t i a t i n g the i n s t r u m e n t s was due t o t h e f a c t 
t h a t he f a i l e d t o m a i n t a i n an account a t any o f t h e banks a t which 
he p r e s e n t e d t h e i n s t r u m e n t . 

One a d d i t i o n a l m a t t e r o f some concern reg a r d s t h e Referee's 
s t a t e m e n t , " C o n s i d e r i n g the numerous banking agencies w i t h i n t h e 
S t a t e o f Oregon, one cannot h e l p b u t wonder why a c a r r i e r which 
w r i t e s a g r e a t d e a l of business w i t h i n the s t a t e , f i n d s i t neces
sa r y t o i s s u e checks and/or d r a f t s payable a t a bank i n 
P h i l a d e l p h i a , P ennsylvania." Be t h a t as i t may, we a r e aware o f 
no s t a t u t e or r u l e i n the law o f workers compensation r e q u i r i n g 
employers and/or i n s u r e r s t o t r a n s a c t t h e i r b u s i n e s s a f f a i r s 
t h r o u g h l o c a l f i n a n c i a l i n s t i t u t i o n s o n l y , even though a l o c a l bank 
may e x h i b i t some t r e p i d a t i o n when p r e s e n t e d w i t h checks f o r accep
tance drawn on d i s t a n t banks. 
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Our d i s p o s i t i o n o f t h i s i s s u e makes i t unnecessary f o r us t o 
reach t h e employer's assignment o f e r r o r r e g a r d i n g t h e Referee's 
a d m i s s i o n o f a l l e g e d l y hearsay statements c o n t a i n e d on c o p i e s o f 
t h r e e checks i s s u e d t o t h e c l a i m a n t . 

I l l 

The f i n a l i s s u e f o r review i s whether c l a i m a n t ' s t e m p o r a r y 
t o t a l d i s a b i l i t y b e n e f i t s are p r o p e r l y c a l c u l a t e d on f u l l , o r p a r t -
t i m e employment s t a t u s . The Referee r e l i e d on ORS 656.210, which 
s t a t e s : 

* * * - -

"As used i n t h i s s u b s e c t i o n , ' r e g u l a r l y 
employed' means a c t u a l employment o r 
a v a i l a b i l i t y f o r such employment." 

The Referee found t h a t c l a i m a n t worked 18 o u t o f a p o s s i b l e 54 
w o r k i n g days, or e x a c t l y o n e - t h i r d t i m e , and t h a t he d i d n o t 
b e l i e v e t h i s t o q u a l i f y f o r r e g u l a r employment a t f i v e days per 
week f o r purposes o f . c a l c u l a t i o n o f b e n e f i t s . W i t h r e g a r d t o 
a v a i l a b i l i t y f o r employment, a l t h o u g h the c l a i m a n t t e s t i f i e d t h a t 
he worked everyday t h a t work was a v a i l a b l e , t h e Referee found h i s 
t e s t i m o n y i n t h a t r e g a r d t o be not c r e d i b l e . He noted t h a t c l a i m 
a n t t e s t i f i e d t h a t he was a v a i l a b l e f o r work i n January, 1979 but 
t h a t severe weather c o n d i t i o n s p r e v e n t e d him from w o r k i n g , and t h a t 
he t e s t i f i e d t h a t he t e l e p h o n e d h i s employer every n i g h t t o see i f 
work was a v a i l a b l e t he next day. However, t h e employer's b u s i n e s s 
r e c o r d s show t h a t t h e a l l e g e d adverse weather c o n d i t i o n s d i d not 
p r e v e n t t h e i r t r u c k s from o p e r a t i n g d e s p i t e c l a i m a n t ' s c o n t e n t i o n , 
and t h e newspaper a r t i c l e s he produced a t h e a r i n g concerned a 
severe storm which o c c u r r e d i n 1969, t e n y e a r s e a r l i e r . A d d i t i o n 
a l l y , b u s i n e s s r e c o r d s and t e s t i m o n y from the employer's r e p r e s e n 
t a t i v e r e v e a l t h a t work was a v a i l a b l e on many occa s i o n s and c l a i m 
a n t d i d not check i n . I t would seem s e l f - e v i d e n t t h a t we f i n d no 
b a s i s f o r d e p a r t i n g from t h e Referee's f i n d i n g c o n c e r n i n g c r e d i 
b i l i t y , and agree w i t h him t h a t , a t b e s t , c l a i m a n t was o n l y a p a r t -
t i m e employe, and a t w o r s t , an " o n - c a l l " employe. 

IV 

Since we have agreed w i t h t h e Referee's f i n d i n g t h a t c l a i m a n t 
was a p a r t - t i m e employee a t the t i m e of h i s i n j u r y , i t f o l l o w s 
t h a t we a l s o agree w i t h h i s allowance o f t h e c l a i m e d o f f s e t , 
p u r s u a n t t o OAR 436-54-320. 

ORDER 

The Referee's o r d e r dated February 26, 1982 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . T h o s e ' p o r t i o n s o f t h e o r d e r w h i c h found 
t h e employer t o have p a i d c l a i m a n t compensation by t h e i l l e g a l use 
o f s i g h t d r a f t s , and a l l o w i n g c l a i m a n t ' s a t t o r n e y a fee o f $500 i n 
r e l a t i o n t h e r e t o , are r e v e r s e d . The remainder o f t h e Referee's 
o r d e r i s a f f i r m e d . 
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EDWIN L. HARDT, Cla i m a n t WCB 79-04466 
Leeroy E h l e r s , C l a i m a n t ' s A t t o r n e y October 29, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 
Reviewed by Board Members Lewis and F e r r i s . 

The SAIF C o r p o r a t i o n r e q u e s t s and c l a i m a n t c r o s s - r e q u e s t s 
r e v i e w o f Referee W i l l i a m s ' o r d e r which a f f i r m e d those p o r t i o n s o f 
t h e A p r i l 3, 1979 d e n i a l by which SAIF r e f u s e d t o reopen t h e c l a i m 
on t h e b a s i s o f a g g r a v a t i o n , and r e v e r s e d those p o r t i o n s o f t h e 
d e n i a l by which SAIF deni e d t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s 
d e g e n e r a t i v e s p i n a l a r t h r i t i s , and a l l o w e d c l a i m a n t ' s a t t o r n e y a 
f e e o f $600, payable by SAIF. 

SAIF contends t h a t t h e r e was no i s s u e b e f o r e t h e Referee con
c e r n i n g t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s s p i n a l a r t h r i t i s , and t h a t 
any f i n d i n g r e g a r d i n g t h a t i s s u e was g r a t u i t o u s . I n t h e a l t e r n a 
t i v e , SAIF argues t h a t t h e m e d i c a l evidence f a i l s t o s u p p o r t t h e 
Referee's f i n d i n g . Claimant argues t h a t t h e Referee e r r e d i n 
u p h o l d i n g those p o r t i o n s o f SAIF's d e n i a l r e f u s i n g t o reopen t h e 
c l a i m -in 1979 on t h e b a s i s o f a g g r a v a t i o n . 

Claimant, who was 48 y e a r s o f age a t t h e t i m e o f t h e h e a r i n g 
and had been employed as a bread t r u c k d e l i v e r y d r i v e r f o r 17 
y e a r s , s u f f e r e d low back problems b e g i n n i n g i n September, 1976. 
The d i a g n o s i s was low back s t r a i n . X-rays r e v e a l e d s p o n d y l o l i s 
t h e s i s L4-L5 w i t h d e g e n e r a t i v e d i s c d i s e a s e L4-L5 and L5-S1 w i t h 
a s s o c i a t e d o s t e o a r t h r i t i c changes. The c l a i m was o r i g i n a l l y 
d e f e r r e d and l a t e r accepted by SAIF. V o c a t i o n a l r e h a b i l i t a t i o n 
a s s i s t a n c e was p r o v i d e d and c l a i m a n t began coursework a t Blue 
Mountain Community C o l l e g e , c o n c e n t r a t i n g i n geology t e c h n o l o g y , 
which r e l a t e d t o c l a i m a n t ' s hobby o f g o l d m i n i n g . No s u r g e r y was 
p e r f o r m e d and a D e t e r m i n a t i o n Order i s s u e d on December 13, 1978 
a f t e r c l a i m a n t was found m e d i c a l l y s t a t i o n a r y by the O r t h o p a e d i c 
C o n s u l t a n t s . Claimant was awarded b e n e f i t s f o r temporary t o t a l 
d i s a b i l i t y and 10% unscheduled low back d i s a b i l i t y . 

On January 5, 1979 c l a i m a n t v i s i t e d h i s t r e a t i n g p h y s i c i a n , 
Dr. Donald D. Smith, w i t h c o m p l a i n t s c o n c e r n i n g t h e amount o f h i s 
permanent p a r t i a l d i s a b i l i t y award. Dr. Smith c o n c u r r e d w i t h t h e 
f i n d i n g s o f t h e Orthopaedic C o n s u l t a n t s b u t f e l t t h a t c l a i m a n t ' s 
d i s a b i l i t y exceeded 10%. On January 24, 1979 a D e t e r m i n a t i o n Order 
on r e c o n s i d e r a t i o n i s s u e d , b u t f a i l e d t o a l l o w any a d d i t i o n a l com
p e n s a t i o n . 

C l a i m a n t sought no t r e a t m e n t from J u l y 24, 1978 t o January 25, 
1979 when he was examined by Dr. Ruggeri. Dr. Ruggeri noted low 
back p a i n and d e g e n e r a t i v e a r t h r i t i s and suggested a t r i a l w i t h a 
f l e x i o n body c a s t , a p r o c e d u r e , which t h e Referee n o t e d , c o u l d have 
been accomplished w i t h o u t a reopening o f . t h e c l a i m . On March 13, 
1979 Dr. Ruggeri r e p o r t e d t h a t he f e l t c l a i m a n t ' s c o n d i t i o n was n o t 
any d i f f e r e n t t h a n when he was examined by t h e O r t h o p a e d i c Consul
t a n t s , except t h a t he f e l t c l a i m a n t was not m e d i c a l l y s t a t i o n a r y . 
On A p r i l 3, 1979 SAIF i s s u e d a d e n i a l , r e f u s i n g t o reopen t h e c l a i m 
and s t a t i n g t h a t c l a i m a n t ' s then c u r r e n t c o n d i t i o n was a r e s u l t o f 
t h e n a t u r a l p r o g r e s s i o n of h i s n o n - i n j u r y r e l a t e d c o n d i t i o n and, 
t h e r e f o r e , a noncompensable c o n d i t i o n . SAIF, however, v o l u n t a r i l y 
reopened t h e c l a i m i n January, 1980. On January 16, 1981, a 
laminectomy L4-5 r i g h t , w i t h a f u s i o n o f t h e L4-5 t o t h e sacrum was 
p e r f o r m e d . SAIF a p p a r e n t l y has p a i d f o r t h e o p e r a t i o n and p r o v i d e d 
a d d i t i o n a l b e n e f i t s . _m?q_ 



A h e a r i n g was convened on March 10, 1982. Since SAIF had 
reopened t h e c l a i m v o l u n t a r i l y , t h e i s s u e s f o r d e t e r m i n a t i o n a t t h e 
h e a r i n g were narrowed. Counsel f o r t h e c l a i m a n t d e l i n e a t e d t h e 
i s s u e f o r d e c i s i o n as f o l l o w s : 

" [ B ] u t as I would view t h e i s s u e , i t would 
be whether •— or i t would be t h e r e q u e s t 
f o r h e a r i n g on t h e d e n i a l l e t t e r o f A p r i l 
3, 1979. That i s whether t h e c l a i m s h o u l d 
have been reopened a t t h a t t i m e — t h a t i s , 
i n e a r l y 1979 — on account o f a g g r a v a t i o n 
o f t h e o r i g i n a l c o n d i t i o n . That would be 
my view of t h e o n l y i s s u e . " 

The Referee found t h a t t h e c l a i m a n t f a i l e d t o e s t a b l i s h a worsening 
o f h i s c o n d i t i o n s i n c e h i s l a s t award o r arrangement o f compensa
t i o n , and p r i o r t o t h e t i m e SAIF v o l u n t a r i l y reopened t h e c l a i m i n 
January, 1980. The Referee, however, went on t o f i n d , "The m e d i c a l 
r e c o r d s i n p l a c e s g i v e l i p s e r v i c e t o the i d e a t h a t c l a i m a n t s u f 
f e r e d a back s t r a i n , b u t t h e evidence as a whole suggests t h a t h i s 
17 y e a r s on t h i s j o b . . . a c t u a l l y caused t h e d e g e n e r a t i v e changes 
i n h i s low back." The Referee d i s a p p r o v e d those p o r t i o n s o f SAIF's 
d e n i a l which d e n i e d t h e f a c t t h a t c l a i m a n t ' s d e g e n e r a t i v e c o n d i t i o n 
was caused by h i s i n d u s t r i a l i n j u r y . 

I n M i c h a e l R. P e t k o v i c h , 34 Van N a t t a 98 (1982), we s t a t e d , 
"Referees (and t h i s Board t o o ) s h o u l d c o n c e n t r a t e on making t h e 
b e s t p o s s i b l e d e c i s i o n on t h e i s s u e s r a i s e d by t h e p a r t i e s w i t h o u t 
t h e d i s t r a c t i o n o f v o l u n t e e r i n g d e c i s i o n s on i s s u e s n o t r a i s e d . " 
We r e i t e r a t e d t h i s p o l i c y i n Marlene L. K n i g h t , 34 Van N a t t a 278 
( 1 9 8 2 ) , and a g a i n i n Dorotha L o r r a i n e O y l e r , 34 Van N a t t a 1128 
( 1 9 8 2 ) , w h e r e i n we s t a t e d t h a t u n l e s s i t i s necessary f o r d e t e r 
m i n a t i o n o f the i s s u e s r a i s e d by t h e p a r t i e s , a Referee s h o u l d not 
a t t e m p t t o r a i s e o r c o n s i d e r i s s u e s not b e f o r e him. Since t h e r e 
was no i s s u e c o n c e r n i n g t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s degenera
t i v e a r t h r i t i c c o n d i t i o n b e f o r e him, we b e l i e v e SAIF's o b j e c t i o n 
t o t h e Referee's f i n d i n g i s w e l l t a k e n , and we, t h e r e f o r e , r e v e r s e 
t h a t p o r t i o n o f t h e Referee's o r d e r . 

Even had we found t h a t t h e Referee p r o p e r l y c o n s i d e r e d t h e 
i s s u e of c o m p e n s a b i l i t y o f c l a i m a n t ' s d e g e n e r a t i v e a r t h r i t i s , we 
would have d i s a g r e e d w i t h h i s f i n d i n g . We do not b e l i e v e t h a t t h e 
m e d i c a l evidence i n d i c a t e s t h a t c l a i m a n t ' s work a c t i v i t i e s were t h e 
cause o f h i s d e g e n e r a t i v e c o n d i t i o n , as opposed t o an a g g r a v a t i n g 
f a c t o r . Dr. Smith s t a t e d i n h i s r e p o r t o f January 18, 1980 t h a t 
c l a i m a n t ' s work a c t i v i t i e s a ggravated h i s d e g e n e r a t i v e c o n d i t i o n , 
and t h a t t h e c o n d i t i o n was a c c e l e r a t e d t o a g r e a t e r degree t h a n i t 
would have been as a r e s u l t o f n a t u r a l p r o g r e s s i o n . Dr. R u g g e r i , 
i n h i s r e p o r t o f January 4, 1982 a l s o i n d i c a t e d t h a t a l t h o u g h 
c l a i m a n t ' s d e g e n e r a t i v e a r t h r i t i s p r o b a b l y p r e d a t e d h i s i n j u r y , 
t h a t t h e i n j u r y served t o a g g r a v a t e h i s c o n d i t i o n . The p r e p o n d e r 
ance o f t h e m e d i c a l evidence i n d i c a t e s t h a t c l a i m a n t ' s i n d u s t r i a l 
i n j u r y a g g r a v a t e d r a t h e r t h a n caused h i s d e g e n e r a t i v e c o n d i t i o n , 
and, t h e r e f o r e , SAIF's p o s i t i o n as s t a t e d i n i t s l e t t e r s o f d e n i a l 
was c o r r e c t . Claimant's c u r r e n t d i f f i c u l t i e s , however, ar e no l e s s 
compensable whether t h e i n j u r y a c t u a l l y caused o r o n l y a g g r a v a t e d 
h i s c o n d i t i o n . Beaudry v. Winchester Plywood Co., 255 Or 503 



The second i s s u e f o r our c o n s i d e r a t i o n i n v o l v e s t h e Referee's 
d e t e r m i n a t i o n t h a t c l a i m a n t f a i l e d t o prove a worsening o f h i s 
c o n d i t i o n such t h a t reopening o f t h e c l a i m i n 1979 would have been 
j u s t i f i e d . The o n l y m e d i c a l r e p o r t s i n evidence between t h e d a t e 
o f t h e issuance o f the D e t e r m i n a t i o n Order and t h e d a t e SAIF v o l u n 
t a r i l y reopened the c l a i m are from Drs. Smith and Ruggeri. Dr. 
Smith's r e p o r t o f January 5, 1979 does n o t h i n g more t h a n d i s a g r e e 
w i t h t h e amount o f c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y award. 
The o n l y r e p o r t o f Dr. RUggeri which addresses t h e i s s u e i s dated 
March 13, 1979. That r e p o r t i s somewhat vague and c o n t r a d i c t o r y i n 
terms, s t a t i n g , " I do not b e l i e v e t h a t h i s c o n d i t i o n i s any d i f f e r 
e n t now from what i t was when he was examined by Orthopaedic Con
s u l t a n t s . However, I do not f e e l t h a t h i s c o n d i t i o n i s m e d i c a l l y 
s t a t i o n a r y . " We t a k e t h i s t o mean t h a t Dr. Ruggeri i s s t a t i n g t h a t 
c l a i m a n t ' s c o n d i t i o n has not worsened s i n c e t h e c l o s i n g e x a m i n a t i o n 
done by Orthopaedic C o n s u l t a n t s on October 24, 1978, b u t f e e l s t h a t 
t h e y were i n c o r r e c t i n d e t e r m i n i n g him t o be m e d i c a l l y s t a t i o n a r y 
a t t h a t t i m e . That appears t o be an argument t h a t would be b e t t e r 
addressed t o an i s s u e o f premature c l a i m c l o s u r e . Since premature 
c l o s u r e , however, was n o t an i s s u e i n t h e p r e s e n t case, and s i n c e 
Dr. Ruggeri f e l t t h a t c l a i m a n t ' s c o n d i t i o n was no worse upon h i s 
e x a m i n a t i o n s i n e a r l y 1979, t h a n when c l a i m a n t was examined by 
O r t h o p a e d i c C o n s u l t a n t s i n October,.1978, we would agree w i t h t h e 
Referee, t h a t a c l a i m f o r a g g r a v a t i o n has not been e s t a b l i s h e d . 

ORDER 

The Referee's o r d e r d a t e d A p r i l 19, 1982 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . Those p o r t i o n s o f t h e o r d e r which o v e r t u r n e d 
SAIF's A p r i l 3, 1979 d e n i a l , i n s o f a r as i t d e n i e d t h e compensabil
i t y o f c l a i m a n t ' s d e g e n e r a t i v e a r t h r i t i s , and which awarded c l a i m 
a n t ' s a t t o r n e y a fee o f $600 f o r p a r t i a l l y p r e v a i l i n g on a d e n i a l , 
are r e v e r s e d . SAIF's d e n i a l o f c l a i m a n t ' s d e g e n e r a t i v e a r t h r i t i s 
c o n d i t i o n i s r e i n s t a t e d and a f f i r m e d . 

The remainder of t h e Referee's o r d e r i s a f f i r m e d . 
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WILLIAM R. JAMESON, Cl a i m a n t WCB 81-01724 
Coons & McKeown, C l a i m a n t ' s A t t o r n e y s October 29, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 
Reviewed by t h e Board en banc. 

The SAIF C o r p o r a t i o n r e q u e s t s review o f Referee Johnson's 
o r d e r which s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s back c o n d i t i o n 
c l a i m . The o n l y i s s u e i s t h e c o m p e n s a b i l i t y o f t h a t c o n d i t i o n . 

Claimant was employed as a l o g g e r when, on October 10, 1979, 
he stepped i n a h o l e c a u s i n g him t o f a l l down an i n c l i n e and 
s t r i k e a t r e e w i t h h i s r i g h t s h o u l d e r . Dr. F a l k ' s i n i t i a l 
d i a g n o s i s was s p r a i n e d muscles o f the r i g h t s h o u l d e r . C l a i m a n t , 
however, began e x p e r i e n c i n g low back p a i n and a d v i s e d Dr. F a l k o f 
h i s symtoms. Claimant t h e r e a f t e r was examined by numerous 
p h y s i c i a n s , who o f f e r e d v a r i o u s diagnoses, i n c l u d i n g a h e r n i a t e d 
d i s c and d e g e n e r a t i v e d i s c d i s e a s e . Surgery was performed on June 
5, 1980. The p r e o p e r a t i v e d i a g n o s i s was "L5-S1 d i s c h e r n i a t i o n , 
l e f t . " The p o s t o p e r a t i v e d i a g n o s i s was "Lipoma o f t h e e p i d u r a l 
space a t L5-S1 and an anomalous o r i g i n o f L5-S1-S2 r o o t s on t h e 
l e f t . " No a t t e m p t s were made t o remove t h e d i s c . A myelogram was 
performed on December 11, 1980 by Dr. Smith who found a l a r g e 
lipoma o f t h e lumbar s p i n e . On December 19, 1980 a second s u r g e r y 
was performed — a n e x p l o r a t o r y lumbar laminectomy w i t h r e s e c t i o n 
of the lipoma o f t h e s p i n a l c a n a l w i t h i n t r a m e d u l l a r y and/or f i l u m 
t e r m i n a l e w i t h l y s i s of r o o t s and u n t e t h e r i n g o f t h e s p i n a l c o r d . 

There seems t o be no q u e s t i o n t h a t c l a i m a n t ' s lumbar s p i n a l 
c a n a l lipoma was a c o n d i t i o n which l o n g p r e e x i s t e d h i s i n d u s t r i a l 
i n j u r y and, as Dr. Raaf i n d i c a t e d , was p r o b a b l y a c o n g e n i t a l o r 
d e v e l o p m e n t a l g r o w t h . The Referee, a p p a r e n t l y r e l y i n g on W e l l e r 
v. Union Carbide C o r p o r a t i o n , 288 Or 27 (1979), found t h a t 
c l a i m a n t had e s t a b l i s h e d t h a t h i s work a c t i v i t y caused a worsening 
of h i s p r e e x i s t i n g u n d e r l y i n g c o n d i t i o n which i n c r e a s e d h i s p a i n 
t o an e x t e n t t h a t i t produced d i s a b i l i t y and r e q u i r e d m e d i c a l 
s e r v i c e s . 

SAIF argues t h a t t h e a p p r o p r i a t e q u e s t i o n i s n o t whether 
c l a i m a n t ' s i n d u s t r i a l i n j u r y caused t h e p r e e x i s t i n g lipoma t o 
become symptomatic, b u t whether c l a i m a n t ' s s u r g e r i e s were 
n e c e s s i t a t e d by t h e i n j u r y . The cases t h a t appear t o be 
d i s p o s i t i v e a r e Cooper v. SAIF, 54 Or App 659 ( 1 9 8 1 ) , and C o c h e l l 
v. SAIF, 59 Or App 391 ( 1 9 8 2 ) . I n C o c h e l l , the c o u r t s t a t e d , ". . 
.where work-connected a c t i v i t i e s caused an onset o f p a i n o n l y , 
w i t h o u t m e d i c a l evidence o f a worsening o f the u n d e r l y i n g 
c o n d i t i o n , t h e c l a i m i s n o t compensable, even i f t h e p a i n i s o f 
s u f f i c i e n t i n t e n s i t y t o be d i s a b l i n g and r e q u i r e s u r g e r y . " 59 Or 
App a t 395. T h e r e f o r e , t h e o n l y q u e s t i o n i s whether t h e e v i d e n c e 
e s t a b l i s h e s t h a t c l a i m a n t ' s work a c t i v i t i e s caused c l a i m a n t ' s 
u n d e r l y i n g lipoma t o worsen. -

The m e d i c a l r e p o r t s are as f o l l o w s . Dr. Golden s t a t e d i n h i s 
l e t t e r o f January 7, 1981: 

"Mr. Jameson had a lipoma and h i s i n j u r y o f 
October 10, 1979, appears t o be an 
a g g r a v a t i o n o f an u n d e r l y i n g c o n d i t i o n . 
The r e c u r r e n c e o f a l i p o m a , i f t h i s i s 
t r u l y o c c u r r i n g , i s not caused by t h e 
i n j u r y per se." (Emphasis Added.) 
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Dr. Golden l a t e r r e p o r t e d t h a t tumors produce symptoms g e n e r a l l y 
due t o i n c r e a s i n g p r e s s u r e caused by an i n c r e a s e i n s i z e . He 
s t a t e d : 

" P h y s i o l o g i c a l l y , t h e tumor may have been 
aggravated t o produce p r e s s u r e on t h e nerve 
r o o t s by s p e l l i n g . . ." 

On September 1, 1981, Dr. Smith r e p o r t e d : 

". . .the t r a u m a t i c e f f e c t s o f t h a t i n j u r y 
w i t h muscle/bone, s t r e s s / s t r a i n , e t c . , 
u n d o u b t e d l y produced a p a i n response i n an 
abnormal s p i n a l c a n a l and quada equina. * 
* * I would, t h e r e f o r e , f e e l t h a t t h e 
c a u s a t i v e r e l a t i o n s h i p o f the i n j u r y and 
i t s subsequent t r e a t m e n t t o t h e i n t r a c t i b l e 
p a i n problem f o r which t h e p a t i e n t was 
ag a i n s t u d i e d and o p e r a t e d i n December o f 
1980, was d i r e c t l y r e l a t e d as a p a i n 
problem and caused by, as a p a i n problem, 
the w o r k i n g i n j u r y o f 10/10/79." 

As we understand them, c l a i m a n t ' s t r e a t i n g p h y s i c i a n s a r e s t a t i n g 
t h a t c l a i m a n t ' s work a c t i v i t y o n l y r e s u l t e d i n i n c r e a s e d p a i n , and 
the y a r e unable t o s t a t e t h a t c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n 
i t s e l f was a c t u a l l y worsened. 

Dr. Smith s u b m i t t e d a n o t h e r r e p o r t dated September 10, 1981, 
i n which he s t a t e d t h a t c l a i m a n t had s u f f e r e d a "severe 
a g g r a v a t i o n , " b u t a g a i n o n l y appears t o a s s o c i a t e i n c r e a s e d p a i n 
t o c l a i m a n t ' s work i n c i d e n t and n o t a change i n h i s u n d e r l y i n g 
p r e e x i s t i n g c o n d i t i o n . SAIF c o n s u l t e d Dr. Raaf, who r e p o r t e d t h a t 
c l a i m a n t ' s work i n c i d e n t o n l y served t o draw a t t e n t i o n t o and 
produce symptoms l e a d i n g t o t h e d i s c o v e r y o f the li p o m a . T h i s i s 
b a s i c a l l y what we un d e r s t a n d Dr. Smith t o have concluded. Dr. 
Raaf went on t o r e p o r t t h a t some s t r e t c h i n g o f t h e nerve r o o t s 
c o u l d have t a k e n p l a c e , r e s u l t i n g "in p a i n , b u t t h a t c l a i m a n t would 
have developed symptoms i n any event d e s p i t e h i s work i n c i d e n t , 
and t h a t trauma d i d n o t cause t h e tumor t o grow more r a p i d l y . Dr. 
Raaf a l s o found t h a t a l t h o u g h t h e r e may have been nerve r o o t 
s t r e t c h i n g , t h a t t h e i n c i d e n t d i d n o t a f f e c t t h e lipoma i t s e l f , o r 
cause i t t o worsen. T h e r e f o r e , under Cooper and C o c h e l l , c l a i m a n t 
has h o t e s t a b l i s h e d t h e c o m p e n s a b i l i t y o f h i s lipoma c o n d i t i o n . 

ORDER 

The Referee's o r d e r d a t e d November 27, 1981 i s r e v e r s e d . The 
SAIF C o r p o r a t i o n ' s d e n i a l o f February 11, 1981 i s r e i n s t a t e d and 
a f f i r m e d . 
Board Member George Lewis D i s s e n t i n g : 

I r e s p e c t f u l l y d i s s e n t . I b e l i e v e t h a t c l a i m a n t has 
e s t a b l i s h e d t h e c o m p e n s a b i l i t y o f h i s c l a i m . 

I t i s my u n d e r s t a n d i n g o f t h e f a c t s o f t h i s case t h a t 
c l a i m a n t had a p r e - e x i s t i n g lipoma (a f a t t y tumor) o f t h e s p i n a l 
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c o r d i n t h e l u m b o s a c r a l area o f h i s s p i n e . P r i o r t o t h e 
i n d u s t r i a l i n j u r y i n October, 1979, t h e c o n d i t i o n was t o t a l l y 
asymptomatic; indeed, c l a i m a n t was n o t even aware he had t h e 
tumor. F o l l o w i n g t h e i n j u r y and as a d i r e c t r e s u l t o f t h e i n j u r y , 
c l a i m a n t e x p e r i e n c e d p a i n , l o s s o f r e f l e x a c t i o n , and l o s s o f 
bowel and o t h e r body f u n c t i o n s . The purpose o f t h e s u r g e r i e s a t 
i s s u e here was t o remove a s u f f i c i e n t p o r t i o n o f t h e tumor t o 
a c c o m p l i s h decompression, t h e r e b y a l l e v i a t i n g t h e p a i n , l o s s o f 
body f u n c t i o n s , e t c . At t h e t i m e o f t h e h e a r i n g i n October, 1981, 
c l a i m a n t was s t i l l r e c o v e r i n g from t h e s u r g e r y b u t was s t i l l 
e x p e r i e n c i n g s u b s t a n t i a l amounts o f p a i n and had n o t y e t r e g a i n e d 
t o t a l c o n t r o l over h i s body f u n c t i o n s . 

As n o t e d by t h e m a j o r i t y , t h e Referee a p p a r e n t l y f e l t t h a t 
t h i s case was governed by W e l l e r v. Union Carbide C o r p o r a t i o n , 288 
Or 27 ( 1 9 7 9 ) . I n i t s b r i e f , SAIF argues t h a t d i s p o s i t i o n o f t h i s 
case i s governed by Cooper v. SAIF, 54 Or App 659 ( 1 9 8 1 ) . I n 
Cooper t h e Court o f Appeals a p p l i e d W e l l e r t o a case i n v o l v i n g an 
i n d u s t r i a l i n j u r y w hich a l l e g e d l y aggravated an u n d e r l y i n g and 
a p p a r e n t l y asymptomatic c o n d i t i o n , and found t h a t t h e c l a i m a n t 
f a i l e d t o prove c o m p e n s a b i l i t y by merely p r o v i n g an onset o f 
symptoms w i t h o u t a l s o p r o v i n g a change i n t h e u n d e r l y i n g 
c o n d i t i o n . See a l s o C o c h e l l v. SAIF, 59 Or App 391 ( 1 9 8 2 ) . 
Claimant contends t h a t Cooper and, by i m p l i c a t i o n , W e l l e r , a r e 
i r r e l e v a n t because t h i s i s an i n d u s t r i a l i n j u r y case, t h a t t h e 
i n j u r y caused t h e onset o f symptoms and p r e c i p i t a t e d t h e need f o r 
s u r g e r y , and t h a t t h e r e f o r e t h e c o n d i t i o n i s compensable. 
A l t e r n a t i v e l y , c l a i m a n t argues t h a t he has proven a w o r sening o f 
t h e u n d e r l y i n g c o n d i t i o n . I b e l i e v e W e l l e r (and Cooper t o t h e 
e x t e n t t h a t i t r e l i e s on W e l l e r ) i s not a p p l i c a b l e h e r e , and t h a t 
t h e c o n d i t i o n i s compensable. 

W e l l e r i n v o l v e d a c l a i m a n t who had a p r e e x i s t i n g symptomatic 
c o n d i t i o n which a l l e g e d l y was aggravated by work a c t i v i t i e s . The 
c l a i m a n t t h e r e i n proceeded on an o c c u p a t i o n a l d i s e a s e t h e o r y and 
t h e Court based i t s h o l d i n g i n p a r t on ORS 656.802, t h e 
o c c u p a t i o n a l d i s e a s e s t a t u t e . Ey c o n t r a s t , t h i s case i n v o l v e s a 
c l a i m a n t whose p r e e x i s t i n g c o n d i t i o n was t o t a l l y asymptomatic 
p r i o r t o an i n d u s t r i a l i n j u r y . To my knowledge t h e Oregon Supreme 
Court has never c o n s i d e r e d o r d e c i d e d whether t h e r e q u i r e m e n t s o f 
W e l l e r are a p p l i c a b l e t o (1) i n d u s t r i a l i n j u r y cases (2) i n v o l v i n g 
p r e v i o u s l y asymptomatic c o n d i t i o n s . 

The Court o f Appeals has addressed i t s e l f t o b o t h i s s u e s . I n 
F l o r e n c e v. SAIF, 55 Or App 467 ( 1 9 8 2 ) , over t h e d i s s e n t of Judge 
Roberts, t h e Court o f Appeals h e l d t h a t W e l l e r was n o t a p p l i c a b l e 
t o i n d u s t r i a l i n j u r y cases. F l o r e n c e was c i t e d w i t h apparent 
a p p r o v a l i n H a l l v. The Home Insurance Co., 59 Or App 526 ( 1 9 8 2 ) . 
On t h e o t h e r hand, t h e Court o f Appeals has a p p l i e d W e l l e r t o 
i n d u s t r i a l i n j u r y cases. P a r t r i d g e v. SAIF, 57 Or App 163 ( 1 9 8 2 ) , 
Cooper v. SAIF, supra, and C o c h e l l v. SAIF, supra. 

S i m i l a r l y , w i t h r e s p e c t t o whether a c o n d i t i o n i s compensable 
where an i n j u r y causes a p r e v i o u s l y asymptomatic c o n d i t i o n t o 
become symptomatic w i t h o u t a p a t h o l o g i c a l change i n t h e u n d e r l y i n g 
c o n d i t i o n , t h e Court o f Appeals has h e l d b o t h t h a t such a 
c o n d i t i o n i s compensable, Weidman v. Union Carbide Corp., 59 Or 
App 381 ( 1 9 8 2 ) , and t h a t i t i s n o t compensable, C o c h e l l v. SAIF, 
supra. -1534-



I n l i g h t o f c o n f l i c t i n g Court o f Appeals d e c i s i o n s , I b e l i e v e 
t h a t t h e Board s h o u l d adopt p o s i t i o n s on b o t h i s s u e s c o n s i s t e n t 
w i t h reason and r e l e v a n t Supreme Court d e c i s i o n s . The Board has 
p r e v i o u s l y c o n s i d e r e d b o t h i s s u e s and has dec i d e d t h a t W e l l e r i s 
a p p l i c a b l e t o i n d u s t r i a l i n j u r y cases, Richard A. Dav i s , 30 Van 
N a t t a 513 (1981), b u t t h a t i t i s n o t a p p l i c a b l e t o cases i n v o l v i n g 
p r e v i o u s l y asymptomatic c o n d i t i o n s , Lorena l i e s , 30 Van N a t t a 666 
(1981) and P a t r i c i a L. Lewis, 34 Van N a t t a 202 (198 2 ) . I n Lewis 
we e x p l a i n e d why we b e l i e v e W e l l e r i s not a p p l i c a b l e t o cases 
i n v o l v i n g p r e v i o u s l y asymptomatic c o n d i t i o n s : 

"The s i g n i f i c a n c e o f a c o n d i t i o n b e i n g 
p r e v i o u s l y asymptomatic i s t h a t t h e r e i s 
u s u a l l y p r i o r t r e a t m e n t , meaning t h a t t h e r e 
i s a b a s e l i n e from which t o measure whether 
t h e c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n has 
worsened w i t h i n t h e meaning o f W e l l e r . I f 
W e l l e r a l s o a p p l i e d when t h e u n d e r l y i n g 
c o n d i t i o n was p r e v i o u s l y asymptomatic, 
t h e r e would almost never be any b a s e l i n e 
i n f o r m a t i o n about t h e p r i o r e x t e n t o f the 
u n d e r l y i n g c o n d i t i o n and t h u s t h e c l a i m a n t 
would almost never be a b l e t o prove any 
worsening o f t h a t c o n d i t i o n . " 

There are o t h e r p o l i c y reasons f o r n o t a p p l y i n g W e l l e r t o 
cases i n v o l v i n g p r e v i o u s l y asymptomatic c o n d i t i o n s . I t does n o t 
appear from t h e Supreme Court's o p i n i o n i n W e l l e r e x a c t l y what 
s t a t u t o r y p r o v i s i o n s , p r i o r d e c i s i o n s of the Court , or p o l i c y 
c o n s i d e r a t i o n s l e d t h e Court t o adopt t h e " p a t h o l o g i c a l w o rsening" 
r e q u i r e m e n t t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f a p r e e x i s t i n g 
c o n d i t i o n a l l e g e d l y a f f e c t e d by work a c t i v i t i e s . C e r t a i n l y t h a t 
language does not appear i n the o c c u p a t i o n a l d i s e a s e s t a t u t e nor 
does i t appear i n t h e i n d u s t r i a l i n j u r y l e g i s l a t i o n . The Supreme 
Court's o p i n i o n i n W e l l e r i s devoted p r i m a r i l y t o e x p l a i n i n g why 
o t h e r a u t h o r i t i e s d i d not r e q u i r e t h e Court t o reach a d i f f e r e n t 
r e s u l t . 

Some guidance t o t h e p o l i c y c o n s i d e r a t i o n s u n d e r l y i n g W e l l e r 
may be found i n t h e Court o f Appeals o p i n i o n w h i c h was a f f i r m e d by 
t h e Supreme Court w i t h o u t disagreement on t h i s p o i n t : 

"To have a compensable o c c u p a t i o n a l 
d i s e a s e , c l a i m a n t must e s t a b l i s h t h a t h i s 
work as a crane o p e r a t o r o r i g i n a l l y caused 
or m a t e r i a l l y worsened h i s s p i n e 
c o n d i t i o n . I t i s n o t s u f f i c i e n t m e r e l y t o 
e s t a b l i s h t h a t c l a i m a n t ' s work as a crane 
o p e r a t o r r e q u i r e d him t o make c e r t a i n 
motions which caused h i s u n d e r l y i n g 
c o n d i t i o n t o be symptomatic, i . e . , caused 
p a i n . O t h e r w i s e , any person w i t h common 
i d i o p a t h i c c o n d i t i o n s such as rheumatism, 
a r t h r i t i s o r b u r s i t i s whose j o b r e q u i r e d 
p a i n f u l movements would have a compensable 
o c c u p a t i o n a l d i s e a s e . " 

W e l l e r v. Union Carbide Corp., 35 Or App 355 a t 359 (1 9 7 8 ) . 
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Where a worker a l r e a d y i s e x p e r i e n c i n g symptoms from an 
u n d e r l y i n g c o n d i t i o n and i s i n v o l v e d i n work a c t i v i t i e s over an 
extended p e r i o d o f t i m e which produce t h e same symptoms, t h e r e i s 
m e r i t t o r e q u i r i n g p r o o f o f a " p a t h o l o g i c a l change" i n t h e 
c o n d i t i o n i n o r d e r t o e s t a b l i s h a nexus between work exposure and 
d i s a b i l i t y , and t o r u l e o u t t h e p o s s i b i l i t y o f t h e symptoms b e i n g 
due t o n a t u r a l p r o g e s s i o n o f t h e c o n d i t i o n o r o f f - t h e - j o b 
a c t i v i t i e s . These seem t o have been t h e Court o f Appeals' p r i m a r y 
concerns i n t h e W e l l e r case: 

" I n d e n ying compensation, t h e r e f e r e e and 
Board expressed t h e '* * * b e l i e f t h a t t h e 
[ c l a i m a n t ' s ] u n d e r l y i n g problem would have 
p r o g r e s s e d t o t h e p r e s e n t s t a t e i n any 
event and t h a t i t would be i m p o s s i b l e t o do 
more t h a n s p e c u l a t e as t o whether 
c l a i m a n t ' s a c t i v i t i e s a t work had a n y t h i n g 
more t o do w i t h h i s d i s e a s e [ t h a n ] h i s 
o r d i n a r y d a i l y a c t i v i t i e s . * * *' " 

W e l l e r , supra, 350 Or App a t 358. ( T h i s language from t h e Court 
o f Appeals o p i n i o n i n W e l l e r suggests t h a t t he more a p p r o p r i a t e 
t e s t f o r d e t e r m i n i n g t h e c o m p e n s a b i l i t y o f an a l l e g e d a g g r a v a t i o n 
o f a p r e e x i s t i n g c o n d i t i o n i s t h e "major c o n t r i b u t i n g cause" 
language a r i s i n g from Beaudry v. Winchester Plywood Co., 255 Or 
503 ( 1 9 7 0 ) , James v. SAIF, 290 Or 343 (1981) and SAIF~~v. G y g i , 55 
Or App 570 (1 9 8 1 ) , i n o r d e r t o p r e c l u d e c l a i m s f o r c o n d i t i o n s 
r e l a t e d more t o o f f - t h e - j o b f a c t o r s t h a n t o work a c t i v i t i e s o r 
exposure.) 

Where t h e r e i s a c l e a r l y i d e n t i f i a b l e , t r a u m a t i c , o n - t h e - j o b 
event o r i n c i d e n t which i n t e r a c t s w i t h a p r e e x i s t i n g , u n d e r l y i n g 
c o n d i t i o n , r e s u l t i n g i n d i s a b i l i t y , d e a t h , o r t h e need f o r m e d i c a l 
s e r v i c e s , a l o g i c a l nexus e x i s t s between work exposure and 
d i s a b i l i t y . I n such c i r c u m s t a n c e s , i t d e f i e s t h e purpose o f t h e 
Workers Compensation Act and w e l l - e s t a b l i s h e d case law t o say t h a t 
t h e system has no o b l i g a t i o n t o a c c e p t r e s p o n s i b i l i t y f o r t h e 
worker's r e s u l t i n g d i s a b i l i t y o r d e a t h . To t h e e x t e n t t h a t t h e 
Court o f Appeals has h e l d i n r e c e n t cases (Cooper and C o c h e l l ) 
t h a t p r o o f o f a p a t h o l o g i c a l change i n t h e u n d e r l y i n g c o n d i t i o n i s 
r e q u i r e d when an i n d u s t r i a l i n j u r y causes a p r e v i o u s l y 
asymptomatic c o n d i t i o n t o become symptomatic, I b e l i e v e t h a t t h e 
h o l d i n g s a r e i n c o n s i s t e n t w i t h e a r l i e r Supreme Court d e c i s i o n s . 
E l f o r d v. SIAC, 141 Or 284 (1932), Armstrong v. SIAC, 146 Or 569 
( 1 9 3 4 ) , and Kinney v. SIAC, 245 Or 543 ( 1 9 6 7 ) . These cases h o l d 
t h a t where an i n j u r i o u s exposure a c c e l e r a t e s t h e p r o g r e s s i o n o f a 
d i s e a s e o r causes i t t o become symtomatic where i t o t h e r w i s e m i g h t 
never have become symptomatic, r e s u l t i n g i n an e a r l i e r o n s e t o f 
d i s a b i l i t y o r d e a t h , t h e r e s u l t i n g c o n d i t i o n i s compensable. (The 
Supreme Court i n W e l l e r , and i n one o f t h e W e l l e r companion cases, 
r e f e r r e d t o b o t h "worsening" and " a c c e l e r a t i o n " o f c o n d i t i o n s and 
i n d i c a t e d t h a t b o t h are compensable. See W e l l e r v. Union C a r b i d e , 
supra, 288 Or a t 34, and S t u p f e l v. Edward Hines Lumber Co., 268 
Or 39, a t 42 ( 1 9 7 9 ) . 

Of t h e E l f o r d , Armstrong, and Kinney t r i l o g y , Kinney i s t h e 
most r e l e v a n t . Kinney i s t h e c l e a r e s t Oregon Supreme Court case 
i n v o l v i n g a p r e e x i s t i n g asymptomatic c o n d i t i o n found t o be 
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compensable when, as a r e s u l t o f an i n d u s t r i a l i n j u r y , t h e 
c o n d i t i o n became symptomatic w i t h o u t a p a t h o l o g i c a l change i n t h e 
u n d e r l y i n g d i s e a s e . Kinney a l s o i s s i g n i f i c a n t because i t was 
c i t e d w i t h a p p r o v a l by t h e Supreme Court i n Beaudry v. Win c h e s t e r 
Plywood Co., supra, and James v. SAIF, supra. Kinney was c i t e d 
i n Beaudry f o r the p r o p o s i t i o n t h a t : 

" I t i s c l e a r t h a t under t h e a c c i d e n t a l 
i n j u r y p o r t i o n o f t h e law a compensable 
i n j u r y occurs when an a c c i d e n t a l i n j u r y 
a c c e l e r a t e s or aggravates a p r e - e x i s t i n g 
d i s e a s e c a u s i n g d i s a b i l i t y o r d e a t h . . . . " 
(Emphasis added) 

Beaudry, supra, 255 Or a t 512. I n James, Kinney was c i t e d i n t h e 
f o l l o w i n g c o n t e x t : 

"SAIF does n o t contend t h a t mental i l l n e s s 
can never be compensable. I t contends t h i s 
c l a i m a n t ' s m e n t a l i l l n e s s i s n o t 
compensable. I n Kinney v. SIAC [ c i t a t i o n 
o m i t t e d ] , we d i s c u s s e d mental i n j u r y cases 
from o t h e r j u r i s d i c t i o n s . Kinney had 
a o r t i c s t e n o s i s . He s u f f e r e d s t r e s s on t h e 
j o b which caused him t o be d i s a b l e d . The 
t e s t i m o n y was t h a t a o r t i c s t e n o s i s i t s e l f 
i s n o t d i s a b l i n g , b u t when s t r e s s i s 
imposed on t h i s c o n d i t i o n i t causes 
symptoms which are d i s a b l i n g . I n d e c i d i n g 
whether Kinney's d i s a b l e m e n t was a 
compensable i n j u r y we d i s c u s s e d t h e cases 
i n which 'mental s t i m u l u s caus(ed) nervous 
i n j u r y . ' We t h e n s t a t e d : 

'So f a r as these nervous i n j u r y cases 
bear upon t h e q u e s t i o n o f t h e meaning 
o f t h e word " i n j u r y " we see no 
s i g n i f i c a n t d i f f e r e n c e between them and 
a case o f a g g r a v a t i o n o f an a o r t i c 
s t e n o s i s i n v o l v i n g no p a t h o l o g i c a l 
change.' [ C i t a t i o n o m i t t e d ] [Emphasis 
added] 

"We went on t o h o l d Kinney s u f f e r e d an 
a c c i d e n t a l i n j u r y which was compensable." 

James, supra, a t 346-347. 

I n t h e p r e s e n t case, SAIF argues t h a t t h e i s s u e i s n o t 
whether c l a i m a n t ' s i n d u s t r i a l i n j u r y caused t h e p r e e x i s t i n g l i p o m a 
t o become symptomatic, b u t r a t h e r , whether c l a i m a n t ' s s u r g e r i e s 
were n e c e s s i t a t e d by t h e i n j u r y . Regardless how t h e i s s u e i s 
phrased, I b e l i e v e c l a i m a n t ' s c o n d i t i o n and t h e s u r g e r y i n t e n d e d 
t o c o r r e c t i t are compensable. Claimant e s t a b l i s h e d t h a t h i s 
p r e e x i s t i n g c o n d i t i o n became symptomatic f o r t h e f i r s t t i m e as a 
d i r e c t r e s u l t o f t h e October 10, 1979 f a l l . SAIF's c o n s u l t i n g 
p h y s i c i a n c h a r a c t e r i z e s t h e i n d u s t r i a l i n c i d e n t as merely h a v i n g 
"brought t o l i g h t " t h e e x i s t e n c e o f t h e u n d e r l y i n g c o n d i t i o n t h a t 
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would have become symptomatic a t some p o i n t anyway. I f t h i s were 
a case where t h e c l a i m a n t e x p e r i e n c e d no symptoms o f t h e c o n d i t i o n 
whatsoever and t h e e x i s t e n c e o f t h e c o n d i t i o n had been r e v e a l e d i n 
th e course o f r e v i e w i n g x-rays f o r an i n j u r y t o a n o t h e r p o r t i o n o f 
th e s p i n e (as o c c a s i o n a l l y happens w i t h r e s p e c t t o such c o n d i t i o n s 
as s p o n d y l o l y s i s and s p o n d y l o l i s t h e s i s ) , t h e n I would agree t h a t 
t h e c o n d i t i o n would n o t be compensable. I n t h i s case, however, t h e 
i n j u r y i n t e r a c t e d w i t h t h e c o n d i t i o n and caused i t t o become 
symptomatic and d i s a b l i n g . 

As n oted above, SAIF seeks t o c h a r a c t e r i z e cases such as 
these i n terms o f "the u n d e r l y i n g c o n d i t i o n needing m e d i c a l c a r e , 
not t h e i n j u r y . " I t i s u n c l e a r what i s meant by t h e use o f t h e 
word " i n j u r y " . I f SAIF means t h e i n d u s t r i a l i n c i d e n t i t s e l f , I 
would agree t h a t t i m e l o s s o r m e d i c a l s e r v i c e s a r e n o t payable 
s o l e l y because an i n c i d e n t o c c u r s . I t i s p o s s i b l e , f o r example, 
f o r a p e r s o n t o f a l l and s u s t a i n no trauma a t a l l , i n which case 
no compensable event has o c c u r r e d . However, i f SAIF, i n r e f e r r i n g 
t o " t h e i n j u r y " , means t h e trauma r e s u l t i n g f r o m a n . i n c i d e n t , t h e n 
th e r e f e r e n c e would seem t o be i n c o r r e c t . . The law i s 
w e l l - e s t a b l i s h e d t h a t where an i n d u s t r i a l i n c i d e n t r e s u l t s i n 
trauma, o r a c t s upon an u n d e r l y i n g c o n d i t i o n c a u s i n g d i s a b i l i t y o r 
d e a t h o r r e q u i r i n g m e d i c a l s e r v i c e s , t h e combined r e s u l t i s 
compensable so l o n g as t h e r e s i d u a l e f f e c t o f t h e i n j u r y i s a 
m a t e r i a l c o n t r i b u t i n g f a c t o r t o t h e d i s a b i l i t y , d e a t h , o r need f o r 
m e d i c a l s e r v i c e s . E l f o r d v. SIAC , supra, Armstrong v. SIAC, 
supra, Olson v. SIAC, 222 Or 407 ( 1 9 6 0 ) , L o r e n t z e n v. Compensation 
Department, 251 Or 92 (1968), and Kinney v. SIAC, supra. See 
a l s o , Grable v. Weyerhaueser Company, 291 Or 387 (1981) and 
Hoffman v. Bumble Bee Seafoods, 15 Or App 253 (1973). 

E x c l u d i n g Dr. Raaf, SAIF's c o n s u l t i n g p h y s i c i a n , t h e 
consensus o f c l a i m a n t ' s t r e a t i n g p h y s i c i a n s and surgeons i s t h a t 
c l a i m a n t ' s October 10, 1979 f a l l "aggravated" o r caused t h e e a r l y 
onset o f d i s a b i l i t y a r i s i n g from t h e p r e e x i s t i n g s p i n a l tumor and 
the need f o r s u r g e r y : 

" I n my o p i n i o n t h e i n j u r y o f October 10, 
1979 aggravated an u n d e r l y i n g c o n d i t i o n o f 
an i n t r a s p i n a l lipoma as d e s c r i b e d by my 
o p e r a t i v e n o t e . A l t h o u g h t h e lipoma was 
t h e p r i m a r y p a t h o l o g y , i t was made 
symptomatic by t h e i n j u r y t h e p a t i e n t 
d e s c r i b e d . The t r e a t m e n t and d i a g n o s t i c 
procedures done by me were, i n f a c t , 
n e c e s s i t a t e d by t h e i n c i d e n c e o f h i s i n j u r y 
w hich produced t h e symptomatic e f f e c t s o f 
t h e l i p o m a . " (Ex. 40, Dr. Golden) 
" I t i s p o s s i b l e t h a t t h e u n d e r l y i n g 
p a t h o l o g y c o u l d have caused t h e p a t i e n t ' s 
symptoms w i t h o u t an i n c i d e n t o f trauma; 
however, i n f a c t , t h e symptoms were caused 
a f t e r h i s i n j u r y . . . . A s t o whether t h i s 
c o n d i t i o n o f lipoma would have e v e n t u a l l y 
caused t h e p a t i e n t ' s symptoms, t h e answer 
i s d i f f i c u l t t o make because he may have 
been s t a b l e i f t h e l i p o m a d i d n o t e v o l v e t o 
any g r e a t e r s i z e . * * * P h y s i o l o g i c a l l y , 
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t h e tumor may have been aggravated t o 
produce p r e s s u r e on t h e nerve r o o t s by 
s w e l l i n g o r i f indeed some d i s c d i s e a s e 
were p r e s e n t w i t h o u t h e r n i a t i o n , t h e two 
f a c t o r s combined c o u l d produce t h e p r e s s u r e 
on t h e nerve r o o t s . " (Ex. 41, Dr. Golden, 
emphasis added) 

"This has prov e n t o be a most i n t e r e s t i n g 
and o b v i o u s l y a most s e r i o u s l e s i o n . I 
b e l i e v e t h a t w i t h o u t q u e s t i o n t he h i s t o r y 
would suggest t h a t t h i s l e s i o n was 
asymptomatic u n t i l t h e t i m e t h a t t h e 
p a t i e n t s u s t a i n e d h i s w o r k i n g i n j u r y o f 
10/10/79, and t h e t r a u m a t i c e f f e c t s o f t h a t 
i n j u r y w i t h muscle/bone, s t r e s s / s t r a i n , 
e t c . u n d o u b t e d l y produced a p a i n response 
i n an abnormal s p i n a l c a n a l and quada 
e q u i n a . . . . I would t h e r e f o r e f e e l t h a t t h e 
c a u s a t i v e r e l a t i o n s h i p o f t h e i n j u r y and 
i t s subsequent t r e a t m e n t t o t h e i n t r a c t a b l e 
p a i n problem f o r which t h e p a t i e n t was 
a g a i n s t u d i e d and o p e r a t e d i n December o f 
1980, was d i r e c t l y r e l a t e d as a p a i n 
problem and caused by, as a p a i n problem, 
th e w o r k i n g i n j u r y o f 10/10/79." (Ex. 43, 
Dr. Smith) 

SAIF's c o n s u l t i n g p h y s i c i a n o p i n e d t h a t t h e i n j u r y d i d n o t 
cause t h e tumor i t s e l f t o grow and t h a t c l a i m a n t would have become 
symptomatic " e v e n t u a l l y " r e g a r d l e s s o f t h e October 10, 1979 f a l l . 
However, he a l s o conceded t h a t t h e i n d u s t r i a l i n j u r y c o u l d have 
caused s t r e t c h i n g o f t h e nerve r o o t s i n c o r p o r a t e d by t h e l i p o m a , 
t h e r e b y e l i c i t i n g t h e symptoms apparent a f t e r October, 1979. I f 
i t was t h i s d o c t o r ' s i n t e n t t o say t h a t t h e lipoma would have 
become symptomatic i n October, 1979 r e g a r d l e s s o f t h e a c c i d e n t , I 
f i n d such a c o n c l u s i o n v e r y u n p e r s u a s i v e . I f i t was h i s i n t e n t t o 
say merely t h a t a t some p o i n t i n t i m e t h e c o n d i t i o n would become 
symptomatic, t h a t ox^inion i s c o n t r a d i c t e d by Dr. Golden's o p i n i o n 
t h a t t h e tumor may have remained s t a b l e i f t h e r e was no f u r t h e r 
g r owth o f t h e tumor. 

By and l a r g e , i t i s i r r e l e v a n t whether t h e tumor i t s e l f grew 
i n s i z e . Growth i s not t h e o n l y way p a t h o l o g i c a l change can be 
m a n i f e s t e d . Dr. Raaf opin e d t h a t t h e nerve r o o t s may have become 
s t r e t c h e d as a r e s u l t o f t h e i n j u r y ; Dr. Golden o p i n e d t h a t t h e 
tumor may have s w e l l e d as a r e s u l t o f t h e i n j u r y . I n any e v e n t , 
t h e f a c t s a re t h a t t h e tumor was i n e x t r i c a b l y i n t e r t w i n e d w i t h t h e 
nerve r o o t s and t h a t c l a i m a n t ' s i n d u s t r i a l i n j u r y a f f e c t e d t h e 
e n t i r e t i s s u e mass, c a u s i n g p a i n , l o s s o f r e f l e x a c t i o n , l o s s o f 
body f u n c t i o n s , e t c . I n my view, whether these f a c t s a r e 
c h a r a c t e r i z e d as c o n s t i t u t i n g a "worsening o f t h e u n d e r l y i n g 
c o n d i t i o n " o r as an i n j u r y p r e c i p i t a t i n g t h e onset o f d i s a b l i n g 
symptoms o f a p r e - e x i s t i n g , asymptomatic c o n d i t i o n , I b e l i e v e t h e 
c o n d i t i o n and t h e me d i c a l s e r v i c e s r e a s o n a b l y necessary t o t r e a t 
i t a re compensable and remain compensable u n t i l t h e c o n d i t i o n 
r e t u r n s t o i t s p r e - i n j u r y , symptom-free s t a t u s . Rebecca H a c k e t t , 
34 Van N a t t a 460 (1 9 8 2 ) . 
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Given t h e amount o f p a i n and d i s a b i l i t y c l a i m a n t had a t t h e 
t i m e o f t h e h e a r i n g , i t i s p o s s i b l e t h a t t h e s u r g e r y may have 
f a i l e d t o w h o l l e y achieve i t s i n t e n d e d r e s u l t . That t h e s u r g e r y 
f a i l e d t o a c h i e v e i t s i n t e n d e d r e s u l t does n o t g a i n s a y t h a t i t s 
purpose was t o c o r r e c t a c o n d i t i o n which became symptomatic as a 
d i r e c t r e s u l t o f an i n d u s t r i a l i n j u r y . That t h e c o n d i t i o n may 
have become symptomatic a t some p o i n t i n t i m e does n o t a l t e r t h e 
f a c t t h a t t h e i n d u s t r i a l i n j u r y caused t h e onset o f t h e d i s a b l i n g 
e f f e c t s o f t h e c o n d i t i o n when i t d i d -- i n October, 1979. 

I , t h e r e f o r e , r e s p e c t f u l l y d i s s e n t . I would a f f i r m t h e 
Referee and award c l a i m a n t ' s counsel an a t t o r n e y ' s f e e o f $450 f o r 
s e r v i c e s b e f o r e t h e Board. 

JIMMY D. MATHIS, CLAIMANT WCB 81-00162 
Ol s o n , H i t t l e , e t a l . , C l a i m a n t ' s A t t o r n e y s October 29, 1982 
B i l l i a r d , K orshoj e t a l . , Defense A t t o r n e y s Order on Review 
John K l o r , Defense A t t o r n e y 
Reviewed by Board Members Lewis and F e r r i s . 

S e l f - i n s u r e d employer Modoc Lumber Company r e q u e s t s r e v i e w o f 
t h a t p o r t i o n o f Referee F o s t e r ' s o r d e r which found t h a t c l a i m a n t 
s u s t a i n e d a new i n j u r y r a t h e r t h a n an a g g r a v a t i o n o f a p r i o r 
compensable i n j u r y . EBI Companies, t h e i n s u r e r on t h e r i s k f o r 
t h e p r i o r i n j u r y , i n i t s b r i e f on r e v i e w contends t h a t t h e Referee 
w r o n g f u l l y j o i n e d i t as a p a r t y t o t h i s p r o c e e d i n g . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g 
comments. 

As i s f r e q u e n t l y t h e case where r e s p o n s i b i l i t y i s a t issue,' 
t h e r e i s evidence t o s u p p o r t a s s i g n i n g r e s p o n s i b i l i t y t o e i t h e r 
employer o r i n s u r e r . The r e c o r d r e v e a l s t h a t c l a i m a n t c o n t i n u e d 
t o e x p e r i e n c e low back p a i n f o l l o w i n g t h e 1973 and 1976 i n j u r i e s 
and t h e 1976 s u r g e r y , and t h a t he sought m e d i c a l care on a f a i r l y 
r e g u l a r b a s i s from 1976 t h r o u g h 1979. However, t h e r e c o r d a l s o 
r e v e a l s t h a t from November, 1978 t o October, 1979, c l a i m a n t worked 
w i t h o u t m i s s i n g any t i m e , t h a t t h e f o u r o c c a s i o n s he v i s i t e d h i s 
d o c t o r d u r i n g t h a t t i m e frame were t o m o n i t o r t h e r e s u l t s o f what 
appears t o have been p a l l i a t i v e c a r e , t h a t from February 19, 1979 
t h r o u g h October 18, 1979 ( t h e d a t e o f the new i n c i d e n t ) c l a i m a n t 
r e c e i v e d no m e d i c a l care o f any k i n d whatsoever, t h a t t h e October, 
1979 i n c i d e n t was o f a t y p e which i s l i k e l y t o cause new damage t o 
c l a i m a n t ' s back, and t h a t a f t e r t h e i n c i d e n t c l a i m a n t e x p e r i e n c e d 
s u b s t a n t i a l l y i n c r e a s e d p a i n and had t o be h o s p i t a l i z e d . 

Under t h e l a s t i n j u r i o u s exposure r u l e , a p r i o r i n d u s t r i a l 
i n j u r y can be a m a t e r i a l o r even t h e major c o n t r i b u t i n g cause o f 
t h e c l a i m a n t ' s c o n d i t i o n . N e v e r t h e l e s s , t h e c o n d i t i o n becomes t h e 
r e s p o n s i b i l i t y o f the subsequent employer o r i n s u r e r i f t h e new 
i n c i d e n t a l s o c o n t r i b u t e s t o t h e c o n d i t i o n . We a p p r e c i a t e t h e 
p a r t i e s ' t h o r o u g h b r i e f i n g o f t h e numerous a p p e l l a t e c o u r t 
d e c i s i o n s i n v o l v i n g t h e l a s t i n j u r i o u s exposure r u l e and 
d i s c u s s i n g t h e f a c t o r s r e l i e d upon by t h e c o u r t t o d e t e r m i n e t h e 
a g g r a v a t i o n versus new i n j u r y i s s u e . We have c o n s i d e r e d t h e cases 
c i t e d , b u t , i n t h e end, t h e r e s o l u t i o n o f each case depends on i t s 
f a c t s . Based on our de novo r e v i e w o f t h e r e c o r d and c o n s i d e r i n g 
t h e p e r i o d o f t i m e c l a i m a n t worked w i t h o u t t i m e l o s s o r m e d i c a l 
c a r e as w e l l as t h e n a t u r e o f t h e second i n c i d e n t , . w e b e l i e v e t h e 
Referee c o r r e c t l y concluded t h a t c l a i m a n t e x p e r i e n c e d a new i n j u r y . 
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Because o f our d i s p o s i t i o n o f t h e a g g r a v a t i o n versus new 
i n j u r y i s s u e , i t i s unnecessary t o decide whether EBI Companies, 
t h e " a g g r a v a t i o n i n s u r e r " , was i m p r o p e r l y j o i n e d as a p a r t y . 

ORDER 

The Referee's o r d e r dated February 4, 1982 i s a f f i r m e d . 
LEONARD W. SMITH, C l a i m a n t WCB 81-00825 
M e r t e n & S a l t v e i t , C l a i m a n t ' s A t t o r n e y s O c t o b e r 29, 1982 
R a n k i n , McMurry e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members Barnes and F e r r i s . 

The s e l f - i n s u r e d employer r e q u e s t s review o f Referee 
Mongrain's o r d e r which o r d e r e d acceptance o f c l a i m a n t ' s p s y c h o l o g i 
c a l c o n d i t i o n c l a i m e f f e c t i v e February 26, 1981. The employer con 
tends t h a t t h e p s y c h o l o g i c a l c o n d i t i o n i s n o t compensable a t a l l . 
C laimant contends t h a t n o t o n l y i s t h e c l a i m compensable b u t i t i s 
compensable e f f e c t i v e a t an e a r l i e r d a t e , namely, February 13, 
1981. 

I_ 

C o m p e n s a b i l i t y i s t h e p r i m a r y issue? however, t h e r e i s a p r e 
l i m i n a r y i s s u e c o n c e r n i n g t h e Referee's d e n i a l o f the employer's 
m o t i o n f o r an o r d e r r e q u i r i n g an independent m e d i c a l e x a m i n a t i o n 
by p s y c h i a t r i s t Dr. A r l e n Quan. 

Claimant o r i g i n a l l y s u s t a i n e d a back s t r a i n i n December o f 
1979, which was accepted as a compensable i n j u r y by t h e employer 
and u l t i m a t e l y s u b m i t t e d f o r c l o s u r e i n December o f 1980. A Deter 
m i n a t i o n Order i s s u e d i n January o f 1981 awarding t i m e l o s s o n l y . 
C l a i m a n t appealed t h e D e t e r m i n a t i o n Order. I n t h e course o f 
p r o c e s s i n g t h e c l a i m p r i o r t o submission f o r c l o s u r e , t he employer 
r e q u i r e d and the c l a i m a n t s u b m i t t e d t o t h r e e independent o r t h o p e d i 
m e d i c a l exams. The f i r s t exam r e s u l t e d i n c l a i m a n t s e l e c t i n g t h a t 
p h y s i c i a n as h i s t r e a t i n g p h y s i c i a n . 

A r e p o r t s u b m i t t e d by Dr. Moss, c l a i m a n t ' s t r e a t i n g p s y c h i a 
t r i s t , i n February, 1981, c o n s t i t u t e d c l a i m a n t ' s c l a i m f o r compen
s a b i l i t y o f a p s y c h o l o g i c a l c o n d i t i o n a l l e g e d l y a r i s i n g from t h e 
1979 back i n j u r y . I n March, 1981 t h e employer sought and o b t a i n e d 
an independent m e d i c a l exam by p s y c h i a t r i s t Dr. Parvaresh, who sub 
m i t t e d a r e p o r t t h a t month. The employer i s s u e d a p a r t i a l d e n i a l 
on t h e p s y c h o l o g i c a l c o n d i t i o n and c l a i m a n t requested a h e a r i n g on 
t h a t i s s u e . 

A f t e r t h e p a r t i e s were n o t i f i e d o f a h e a r i n g d a t e , t h e 
employer scheduled c l a i m a n t f o r two independent m e d i c a l examina
t i o n s : an o r t h o p e d i c exam and a p s y c h i a t r i c e v a l u a t i o n . Claimant 
r e s i s t e d t h e p s y c h i a t r i c exam, not w i s h i n g t o be examined by a 
t h i r d p s y c h i a t r i s t . Claimant's c o u n s e l i n d i c a t e d t h a t c l a i m a n t 
was w i l l i n g t o be reexamined by Dr. Parvaresh, b u t t h e employer 
r e j e c t e d t h i s o p t i o n . The employer moved t h e Referee f o r an o r d e r 
r e q u i r i n g c l a i m a n t t o submit t o a p s y c h i a t r i c e v a l u a t i o n by 
an o t h e r p s y c h i a t r i s t o f t h e i r c h o o s i n g . The Referee d e n i e d t h e 
m o t i o n on t h e ground t h a t t h e employer had had "an adequate and 
f a i r o p p o r t u n i t y t o develop r e l e v a n t and necessary i n f o r m a t i o n 
t h r o u g h r e q u i r e d m e d i c a l , i n c l u d i n g p s y c h i a t r i c , e v a l u a t i o n . " 
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A m o t i o n t o compel an independent m e d i c a l exam under t h e 
c i r c u m s t a n c e s o f t h i s case i s addressed t o t h e d i s c r e t i o n o f t h e 
Referee, and c o n s i d e r i n g t h e evidence on t h i s i s s u e as a whole, we 
cannot say t h a t t h e Referee abused h i s d i s c r e t i o n . The employer 
argues t h a t t h e Referee i m p e r m i s s i b l y made a judgment as t o 
whether t h e employer had s u f f i c i e n t e vidence t o l i t i g a t e t h e c l a i m 
a t i s s u e . We do not so read t h e Referee's o r d e r . He d e n i e d t h e 
m o t i o n on t h e ground t h a t t h e employer had an adequate o p p o r t u n i t y 
t o d e v e l op i t s case. W i t h t h a t u n d e r s t a n d i n g o f t h e Referee's, 
o r d e r , we a f f i r m h i s r u l i n g on t h e independent m e d i c a l e x a m i n a t i o n , 
i s s u e . 

I I 

We agree w i t h t h e Referee t h a t c l a i m a n t has e s t a b l i s h e d t h a t 
t h e r e s i d u a l s o f h i s 1979 i n j u r y were a m a t e r i a l c o n t r i b u t i n g 
f a c t o r i n t h e d e p r e s s i o n c l a i m a n t e x p e r i e n c e d i n February, 1981. 
However, i n e x p l i c a b l y , t h e Referee chose February 26, 1981 as t h e 
a p p r o p r i a t e d a t e f o r c l a i m r e o p e n i n g . We b e l i e v e t h a t t o t h e 
e x t e n t t h a t c l a i m a n t ' s p s y c h o l o g i c a l problem i s compensable a t a l l , 
i t i s o n l y because i t m a n i f e s t e d i t s e l f and r e s u l t e d i n c l a i m a n t 
seeking t r e a t m e n t f o r t h e c o n d i t i o n on February 13, 1981. I n 
s e l e c t i n g t h i s d a t e , we are impressed by t h e f a c t t h a t p s y c h i a t r i c 
h o s p i t a l i z a t i o n was suggested on t h a t d a t e , and s t r o n g l y recom
mended by Dr. Moss e i t h e r on February 19 o r on some o t h e r d a t e 
between February 19 and 26. 

The more d i f f i c u l t q u e s t i o n f o r us i s whether t h e c o n d i t i o n 
remained compensable a f t e r c l a i m a n t was t e r m i n a t e d from h i s employ
ment w i t h Fred Meyer, I n c . on February 25, 1981 f o r a l l e g e d l y 
s t e a l i n g a p a c k e t o f gum. The c l a i m a n t does not a l l e g e t h a t j o b 
s t r e s s o r a r e a c t i o n t o t h e t e r m i n a t i o n i t s e l f c o n t r i b u t e d t o t h e 
c o m p e n s a b i l i t y o f h i s p s y c h o l o g i c a l c o n d i t i o n . His s o l e c l a i m i s 
t h a t the r e s i d u a l p a i n and decreased l e v e l o f a c t i v i t y , a l o n g w i t h 
t h e f i n a n c i a l and domestic d i s t r e s s a r i s i n g from t h e i n j u r y , t a k e n 
t o g e t h e r , m a t e r i a l l y c o n t r i b u t e d t o h i s d e p r e s s i o n . 

Dr. Moss f e l t t h a t even a f t e r c l a i m a n t ' s d i s c h a r g e t h e 
r e s i d u a l s and sequelae o f t h e o r i g i n a l back i n j u r y were a m a t e r i a l 
f a c t o r i n c l a i m a n t ' s d e p r e s s i o n . Dr. Parvaresh, who d i d not 
examine c l a i m a n t u n t i l March 17, 1981, f e l t t h a t t h e t e r m i n a t i o n , 
a l l e g e d harassment from t h e employer and o t h e r f a c t o r s u n r e l a t e d t o 
t h e back i n j u r y were t h e cause o f c l a i m a n t ' s d e p r e s s i o n , and t h a t 
t h e i n j u r y was n o t a m a t e r i a l c o n t r i b u t i n g f a c t o r a t t h a t t i m e . 
Except f o r two a d d i t i o n a l f a c t o r s , we would t e n d t o agree w i t h t h e 
employer t h a t t h e t e r m i n a t i o n o f February 25, 1981 broke t h e c h a i n 
of c a u s a t i o n w i t h t h e o r i g i n a l i n j u r y . F i r s t , a l t h o u g h c l a i m a n t as 
a management l e v e l p e r s o n might be expected t o r e a c t v e r y s t r o n g l y 
t o b e i n g t e r m i n a t e d f o r a l l e g e d t h e f t , i n f a c t , he viewed t h e i n c i 
d e n t merely as t h e c u l m i n a t i o n o f t h e employer's l o n g - s t a n d i n g 
harassment o f him. While we agree t h a t c l a i m a n t ' s p e r c e p t i o n o f 
harassment i s markedly a t v a r i a n c e w i t h r e a l i t y , t h e f a c t remains 
t h a t he p e r c e i v e d t h e t e r m i n a t i o n as a n o t h e r form o f "harassment" 
t h a t e x i s t e d p r i o r t o t h e onset o f t h e d e p r e s s i o n . 
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Secondly, c l a i m a n t c o n s u l t e d a new o r t h o p e d i c p h y s i c i a n , Dr. 
Thompson, i n A p r i l o f 1981 and t h e p a r t i e s s t i p u l a t e d t h a t , based 
on f i n d i n g s o f back spasms and o t h e r evidence o f d i s a b i l i t y , Dr. 
Thompson would a u t h o r i z e t i m e l o s s t h r o u g h June 30, 1981. T h i s 
i n d i c a t e s t o us t h a t c l a i m a n t ' s back c o n d i t i o n c o n t i n u e d t o be a 
s i g n i f i c a n t f a c t o r , and s u p p o r t s Dr. Moss' o p i n i o n t h a t t h e back 
i n j u r y remained a m a t e r i a l c o n t r i b u t i n g cause o f c l a i m a n t ' s 
p s y c h o l o g i c a l problem d e s p i t e t h e i n t e r v e n i n g t e r m i n a t i o n from 
employment. 

For these reasons, as w e l l as t h e reasons s e t f o r t h i n t h e 
Referee's o r d e r , we agree t h e c l a i m a n t has e s t a b l i s h e d by a prepon
derance o f t h e evidence t h a t h i s d e p r e s s i o n was a compensable con
sequence o f h i s 1979 i n j u r y . 

The employer's p r i m a r y defense t h a t t h e p s y c h i a t r i c c l a i m i s 
not compensable, assuming an onset d a t e o f February 25, 1981, has 
c o n s i d e r a b l e s u p p o r t i n t h e r e c o r d b u t does n ot address why t h e 
c l a i m was not compensable as o f February 13, 1981. A c l a i m 
g e n e r a l l y becomes compensable when t h e c l a i m a n t becomes d i s a b l e d 
or r e q u i r e s m e d i c a l s e r v i c e s . ORS 6 5 6 . 0 0 5 ( 8 ) ( a ) . Claimant was i n 
need o f and sought medical care f o r h i s d e p r e s s i o n on February 13, 
1981; t h e r e f o r e , h i s c l a i m was " p e r f e c t e d " as o f t h a t day. 

The Referee's o r d e r dated January 12, 1982 i s a f f i r m e d as 
m o d i f i e d h e r e i n . The c l a i m i s remanded f o r acceptance e f f e c t i v e 
February 13, 1981; o t h e r w i s e , t he Referee's o r d e r i s a f f i r m e d . 
C l aimant's a t t o r n e y i s awarded $600, payable by t h e employer i n 
a d d i t i o n t o and not out o f any compensation due c l a i m a n t , as and 
f o r a re a s o n a b l e a t t o r n e y ' s f ee f o r s u c c e s s f u l l y d e f e n d i n g on Board 
r e v i e w t h e r e v e r s a l o f a denied c l a i m . 

The Board i s s u e d i t s Order on Review h e r e i n on August 18, 
1982. S e l f - i n s u r e d employer Peter K i e w i t & Sons t i m e l y r e q u e s t e d 
r e c o n s i d e r a t i o n . I n o r d e r t o g i v e t h e Board more t i m e t o c o n s i d e r 
th e employer's c o n t e n t i o n s , on September 15, 1982, we abated our 
Order on Review. Having c o n s i d e r e d t h e employer's c o n t e n t i o n s we 
mod i f y our former o r d e r s u f f i c i e n t l y t o j u s t i f y w i t h d r a w i n g our 
Order on Review and s u b s t i t u t i n g t h e f o l l o w i n g t h e r e f o r . 

A l l t h r e e p a r t i e s t o t h i s p r o c e e d i n g , t h e c l a i m a n t , t h e 
i n s u r e r on t h e r i s k a t t h e t i m e o f t h e f i r s t i n j u r y and t h e 
s e l f - i n s u r e d employer on t h e r i s k a t t h e t i m e o f two subsequent 
l i f t i n g i n c i d e n t s a l l seek r e v i e w o f Referee Daron's o r d e r w h i c h : 
(1) found t h a t t h e 1979 l i f t i n g i n c i d e n t s c o n s t i t u t e d a new i n j u r y 
and a s s i g n e d r e s p o n s i b i l i t y f o r t h e c l a i m t o t h e s e l f - i n s u r e d 
employer; (2) o r d e r e d t h e employer t o p a r t i a l l y r e i m b u r s e t h e 
i n s u r e r f o r temporary t o t a l d i s a b i l i t y p a i d p u r s u a n t t o an o r d e r 
d e s i g n a t i n g a p a y i n g agent under ORS 656.307; and (3) s e t a s i d e a 
D e t e r m i n a t i o n Order which had awarded temporary t o t a l d i s a b i l i t y 
and an a d d i t i o n a l 5% permanent d i s a b i l i t y . 

ORDER 

WILLIAM M. S T I L L , C l a i m a n t 
Emmons, K y l e e t a l . , C l a i m a n t ' s A t t o r n e y s 
L i n d s a y , H a r t e t a l . , D e f e n s e A t t o r n e y s 

WCB 80-03041 & 80-01909 
O c t o b e r 29, 1982 
O r d e r on R e c o n s i d e r a t i o n 
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The b r i e f o f employer Peter K i e w i t & Sons c o n t a i n s a good 
summary o f t h e p a r t i e s ' c o n t e n t i o n s , which we paraphrase h e r e . 
The c l a i m a n t i s d i s s a t i s f i e d because he was awarded no a d d i t i o n a l 
b e n e f i t s and t h e Referee h e l d he sh o u l d n o t have r e c e i v e d as much 
as he was awarded by t h e D e t e r m i n a t i o n Order. The s e l f - i n s u r e d 
employer i s d i s s a t i s f i e d because i t was h e l d r e s p o n s i b l e f o r t h e 
subsequent i n j u r i o u s exposure and o r d e r e d t o rei m b u r s e SAIF 
C o r p o r a t i o n f o r t i m e l o s s payments. SAIB' i s d i s s a t i s f i e d because 
th e Referee d i d n o t o r d e r t h e employer t o t o t a l l y r e i m b u r s e SAIF. 
Thus, t h e i s s u e s a r e a g g r a v a t i o n versus new i n j u r y , e n t i t l e m e n t t o 
temporary t o t a l d i s a b i l i t y , e n t i t l e m e n t t o permanent p a r t i a l 
d i s a b i l i t y , and t h e p r o p r i e t y o f an ad j u s t m e n t between t h e i n s u r e r 
and t h e s e l f - i n s u r e d employer. 

Except as i n c o n s i s t e n t w i t h our f i n d i n g s h e r e i n , we adopt t h e 
Referee's f i n d i n g s o f f a c t as our own. 

I . 

The evidence on t h e i s s u e o f a g g r a v a t i o n versus new i n j u r y i s 
very c l o s e . I n our i n i t i a l r e v i e w , we were s t r o n g l y i n f l u e n c e d by 
t h e d e p o s i t i o n a l t e s t i m o n y o f Dr. Cookson, c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n , t o t h e e f f e c t t h a t as a r e s u l t o f t h e two 1979 l i f t i n g 
i n c i d e n t s , c l a i m a n t p r o b a b l y s u s t a i n e d a c t u a l t i s s u e damage. Upon 
r e c o n s i d e r a t i o n and a f t e r r e v i e w i n g Dr. Cookson's t e s t i m o n y a g a i n , 
i t appears t h a t Dr. Cookson's a c t u a l t e s t i m o n y was e q u i v o c a l : he 
q u a l i f i e d h i s answer by sa y i n g t h a t c l a i m a n t p r o b a b l y s u s t a i n e d 
a c t u a l t i s s u e damage _i_f he ex p e r i e n c e d s i g n i f i c a n t p a i n . 

The evidence s t r o n g l y suggets t h a t c l a i m a n t d i d not 
e x p e r i e n c e s i g n i f i c a n t p a i n as a r e s u l t o f t h e l i f t i n g i n c i d e n t s . 
Claimant c o n t i n u e d w o r k i n g f o r f i v e days a f t e r t h e l a s t l i f t i n g 
i n c i d e n t b e f o r e q u i t t i n g . I t appears t o us t h a t c l a i m a n t q u i t 
w o r k i n g p r i m a r i l y f o r reasons o t h e r than p a i n a r i s i n g from t h e two 
l i f t i n g i n c i d e n t s , i . e . , he q u i t because o f c o n f l i c t s w i t h a n o t h e r 
employe. A l s o s i g n i f i c a n t i n t h i s r e g a r d a r e t h e r e p r e s e n t a t i o n s 
made by t h e a t t o r n e y h a n d l i n g c l a i m a n t ' s case a t t h a t t i m e t o t h e 
e f f e c t t h a t c l a i m a n t was not d i s a b l e d from p e r f o r m i n g t h e d u t i e s 
of a flagman. C laimant's p r e s e n t c o u n s e l contends we s h o u l d 
d i s r e g a r d t h e r e p r e s e n t a t i o n o f c l a i m a n t ' s former a t t o r n e y because 
he i s not a p h y s i c i a n . That c o n t e n t i o n misses t h e p o i n t . 
Regardless o f whether c l a i m a n t ' s t r e a t i n g p h y s i c i a n o r any o t h e r 
p h y s i c i a n t h o u g h t he was a b l e t o c o n t i n u e w o r k i n g , i n f a c t 
c l a i m a n t c o n t i n u e d t o work f o r s e v e r a l days a f t e r t h e l a s t 
i n c i d e n t and r e p r e s e n t a t i o n s were made on c l a i m a n t ' s b e h a l f t h a t 
he was capable o f r e t u r n i n g t o work. 

L a s t l y , Dr. Cookson c o n s i s t e n t l y m a i n t a i n e d t h a t c l a i m a n t 
e x p e r i e n c e d an a g g r a v a t i o n , n o t a new i n j u r y . A p h y s i c i a n ' s 
s t a t e m e n t t h a t a worker s u s t a i n e d a new i n j u r y o r an a g g r a v a t i o n 
i s n o t n e c e s s a r i l y d e t e r m i n a t i v e because we have no way o f knowing 
whether t h e p h y s i c i a n understood t h e s u b t l e t i e s o f t h e l a s t 
i n j u r i o u s exposure r u l e when r e n d e r i n g an o p i n i o n on t h e i s s u e . 
N e v e r t h e l e s s , we c o n s i d e r a p h y s i c i a n ' s o p i n i o n and a f f o r d i t t h e 
wei g h t t h a t t h e r e c o r d as a whole suggests i t s h o u l d have. Here, 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n f o l l o w i n g t h e 1979 i n c i d e n t s was t h e 
same p h y s i c i a n who t r e a t e d c l a i m a n t f o l l o w i n g t h e o r i g i n a l i n j u r y , 
and he c o n s i s t e n t l y m a i n t a i n e d t h a t c l a i m a n t s u s t a i n e d an 
a g g r a v a t i o n o f h i s former i n j u r y , n o t a new i n j u r y . 
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For a l l these reasons, upon r e c o n s i d e r a t i o n , we d e c i d e t h a t 
t h e evidence s l i g h t l y f a v o r s a f i n d i n g o f a g g r a v a t i o n . 

I I . 

W i t h r e s p e c t t o c l a i m a n t ' s e n t i t l e m e n t t o temporary t o t a l 
d i s a b i l i t y , upon r e c o n s i d e r a t i o n , as noted above, i t appears t h a t 
t h e p r i m a r y reason c l a i m a n t q u i t w o r k i n g w i t h i n a few days a f t e r 
t h e l a s t o f t h e l i f t i n g i n c i d e n t s was c o n f l i c t w i t h a n o t h e r 
employee, n o t back p a i n o r i n a b i l i t y t o do t h e j o b . Of a l l t h e 
c o n t e n t i o n s and arguments made by the employer's c o u n s e l 
c o n c e r n i n g t h i s i s s u e o n l y one has any m e r i t : c l a i m a n t ' s f o r m e r 
a t t o r n e y c l e a r l y r e p r e s e n t e d t h a t c l a i m a n t was n o t d i s a b l e d from 
p e r f o r m i n g t h e d u t i e s o f flagman and had q u i t f o r reasons o t h e r 
t h a n d i s a b i l i t y . A c c o r d i n g l y , c l a i m a n t ' s c l a i m f o r temporary 
t o t a l d i s a b i l i t y as o f t h e date he q u i t w o r k i n g i s d i s a l l o w e d . 

I I I . 

For t h e f i r s t t i m e i n i t s r e q u e s t f o r r e c o n s i d e r a t i o n t h e 
employer c h a l l e n g e s t h e m e d i c a l l y s t a t i o n a r y d a t e e s t a b l i s h e d i n 
t h e D e t e r m i n a t i o n Order. Because o f t h e p o s t u r e o f t h e case on 
r e v i e w , t h e r e was no o c c a s i o n t o r a i s e the i s s u e e a r l i e r . Since 
we have d e c i d e d t h a t c l a i m a n t i s not e n t i t l e d t o temporary t o t a l 
d i s a b i l i t y , t h e s e l e c t i o n o f an a c c u r a t e m e d i c a l l y s t a t i o n a r y d a t e 
becomes l e s s i m p o r t a n t . N e v e r t h e l e s s , t h e employer's p o i n t i s 
w e l l t a k e n i n one r e s p e c t : t h e r e i s l i t t l e o r no support i n t h e 
r e c o r d f o r t h e m e d i c a l l y s t a t i o n a r y d a t e s e l e c t e d by t h e 
E v a l u a t i o n D i v i s i o n . There a l s o i s very l i t t l e s u p p o r t f o r any 
m e d i c a l l y s t a t i o n a r y d a t e . A l t h o u g h Dr. Cookson sig n e d a r e p o r t 
i n J u l y , 1980 u n e q u i v o c a l l y s t a t i n g t h e c l a i m a n t was n o t m e d i c a l l y 
s t a t i o n a r y , i n h i s d e p o s i t i o n , Dr. Cookson t e s t i f i e d t h a t i n 
r e t r o s p e c t c l a i m a n t was p r o b a b l y m e d i c a l l y s t a t i o n a r y on June 10, 
1980. A c c o r d i n g l y , f o r l a c k of b e t t e r evidence, we f i n d c l a i m a n t 
t o have become m e d i c a l l y s t a t i o n a r y on June 10, 1980. 

I I I . 

The employer contends t h a t c l a i m a n t i s not e n t i t l e d t o any 
a d d i t i o n a l permanent d i s a b i l i t y o t h e r t h a n t h a t which c l a i m a n t 
r e c e i v e d p u r s u a n t t o a s t i p u l a t i o n s igned s h o r t l y b e f o r e t h e two 
l i f t i n g i n c i d e n t s a t i s s u e here. The employer c o r r e c t l y notes 
t h a t c l a i m a n t i s s u b j e c t t o the same l i f t i n g l i m i t a t i o n s f o l l o w i n g 
t h i s second s e t o f i n j u r i e s as he was f o l l o w i n g t h e o r i g i n a l 
i n j u r y . A l i f t i n g l i m i t a t i o n i s b u t one g u i d e t o t h e e v a l u a t i o n 
o f l o s s o f e a r n i n g c a p a c i t y . The d e t e r m i n a t i o n o f e x t e n t o f 
d i s a b i l i t y depends on the assessment o f degree o f p h y s i c a l 
impairment combined w i t h o t h e r s o c i a l - v o c a t i o n a l f a c t o r s . W i t h 
r e s p e c t t o d e t e r m i n i n g t h e degree o f impairment, range o f m o t i o n 
t e s t s are a more o b j e c t i v e measure than l i f t i n g l i m i t a t i o n s . 
Here, t h e m e d i c a l r e p o r t s i n d i c a t e t h a t upon becoming m e d i c a l l y 
s t a t i o n a r y f o l l o w i n g the 1979 l i f t i n g i n c i d e n t s , c l a i m a n t had 
decreased range o f motion as compared t o h i s range of m o t i o n a t 
t h e t i m e o f t h e l a s t arrangement o f compensation ( t h e December, 
1979 s t i p u l a t i o n ) . 
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The employer argues t h a t t h e s t i p u l a t e d 15% d i s a b i l i t y award 
was p r o b a b l y t o o low, and t h a t by r e - r a t i n g c l a i m a n t ' s d i s a b i l i t y 
anew and merely s u b t r a c t i n g t h e former award from t h e c u r r e n t 
d i s a b i l i t y r a t i n g , we are a t t r i b u t i n g a g r e a t e r share o f 
c l a i m a n t ' s d i s a b i l i t y t o t h e new i n c i d e n t s t h a n i s j u s t i f i e d by 
t h e f a c t s . The employer f u r t h e r argues t h a t ORS 565.222 r e q u i r e s 
us t o award o n l y such permanent p a r t i a l d i s a b i l i t y as i s 
e q u i v a l e n t t o t h e i n c r e a s e d d i s a b i l i t y a t t r i b u t a b l e t o t h e 1979 
i n c i d e n t s . We agree w i t h t h a t p r o p o s i t i o n b u t b e l i e v e t h a t based 
on t h i s r e c o r d t h e r e i s no o t h e r r a t i o n a l way t o measure t h a t 
d i f f e r e n c e t h a n t o s u b t r a c t t h e p r i o r award from c l a i m a n t ' s 
c u r r e n t l e v e l o f d i s a b i l i t y . We r e c o g n i z e t h a t " Cascade S t e e l 
R o l l i n g M i l l s v. M a d r i l , 57 Or App.398 <1982) i n d i c a t e s t h a t a 
s t r i c t m a t h e m a t i c a l computation i s n o t r e q u i r e d by ORS 656.222. 
However, we see no f a c t o r s i n t h i s case which j u s t i f y d o i n g 
o t h e r w i s e . 

The employer f u r t h e r argues t h a t t h e Board's h o l d i n g i n 
P a t r i c i a Nelson, 34 Van N a t t a 1078 (1982), r e q u i r e s us t o reduce 
c l a i m a n t ' s permanent d i s a b i l i t y award. Nelson s e t s f o r t h t h e 
c i r c u m s t a n c e s under which a permanent d i s a b i l i t y award may be 
reduced upon a showing t h a t an o v e r w e i g h t c l a i m a n t has f a i l e d 
w i t h o u t good cause t o comply w i t h m e d i c a l a d v i c e t o l o s e w e i g h t . 
We b e l i e v e t h e r e c o r d i s i n s u f f i c i e n t l y developed here t o a p p l y 
Nelson. There i s doubt whether l o s s o f w e i g h t would s i g n i f i c a n t l y 
reduce c l a i m a n t ' s e x t e n t of impairment. Dr. Cockson r e p o r t e d t h a t 
a s i g n i f i c a n t change i n l i f e s t y l e , w e i g h t , and e x e r c i s e p a t t e r n 
might r e s u l t i n improvement b u t not n e c e s s a r i l y . There are two 
r e f e r e n c e s i n t h e r e c o r d t o weight programs, b u t no c l e a r 
i n d i c a t i o n o f a m e d i c a l l y p r e s c r i b e d p l a n o f weight l o s s o r t o 
what e x t e n t c l a i m a n t d i d o r d i d not comply .with a w e i g h t l o s s 
program and l o s e w e i g h t . L a s t l y , O rthopaedic C o n s u l t a n t s i n i t s 
e v a l u a t i o n o f c l a i m a n t noted c l a i m a n t ' s o b e s i t y and proceeded t o 
r a t e t h e degree o f impairment a t t r i b u t a b l e s p e c i f i c a l l y t o t h e 
i n j u r i e s . The degree of impairment a t t r i b u t a b l e t o t h e i n j u r i e s 
i s l e s s t h a n c l a i m a n t ' s o v e r a l l impairment, and we have used t h e 
lower impairment r a t i n g i n d e t e r m i n i n g e x t e n t o f d i s a b i l i t y . 

We b e l i e v e t h a t we c o r r e c t l y r a t e d the e x t e n t o f c l a i m a n t ' s 
d i s a b i l i t y a t t r i b u t a b l e t o the combined e f f e c t o f a l l compensable 
i n c i d e n t s a t 50%, s u b t r a c t e d t h e 15% p r i o r s t i p u l a t e d award, and 
a r r i v e d a t an award a t t r i b u t a b l e t o t h e new i n c i d e n t s o f 35% 
unscheduled d i s a b i l i t y . The employer c o r r e c t l y n otes an a m b i g u i t y 
i n our o r d e r which a r g u a b l y c o u l d be read t o r e s u l t i n an 
a d d i t i o n a l 5% a r i s i n g from t h e D e t e r m i n a t i o n Order. I t was our 
i n t e n t t o award an amount of d i s a b i l i t y i n l i e u o f t h e award by 
the E v a l u a t i o n D i v i s i o n and our o r d e r w i l l be amended a c c o r d i n g l y . 

Based upon c l a i m a n t ' s a t t o r n e y ' s - r e p r e s e n t a t i o n s i n h i s 
memorandum on r e c o n s i d e r a t i o n , i t does not appear t h a t t h e 
employer p a i d o u t any p a r t o f t h e permanent d i s a b i l i t y award 
g r a n t e d by our Order on Review. To t h e e x t e n t t h a t Peter K i e w i t 
may have p a i d o u t any p a r t o f t h e permanent d i s a b i l i t y award, 
K i e w i t i s e n t i t l e d t o reimbursement from SAIF. 
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ORDER 

On r e c o n s i d e r a t i o n , t h e Board's o r d e r dated August 18, 1982 
i s v a c a t e d . 

The Referee's o r d e r dated September .25, 1981 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . 

That p o r t i o n o f t h e o r d e r remanding t h e c l a i m t o Peter K i e w i t 
& Sons f o r acceptance and payment o f compensation i s r e v e r s e d . 
That p o r t i o n o f the o r d e r r e q u i r i n g Peter K i e w i t and Sons t o 
r e i m b u r s e SAIF i s r e v e r s e d . 

P a r t (4) of the o r d e r i n e f f e c t a f f i r m i n g SAIF's d e n i a l i s 
r e v e r s e d and t h e c l a i m i s remanded t o SAIF f o r acceptance and 
payment o f compensation i n accordance w i t h law and t h i s o r d e r . 

That p o r t i o n o f t h e o r d e r s e t t i n g a s i d e t h e D e t e r m i n a t i o n 
Order i s a f f i r m e d . Claimant i s awarded no temporary t o t a l 
d i s a b i l i t y , b u t i s awarded 35% unscheduled permanent p a r t i a l 
d i s a b i l i t y f o r h i s back c o n d i t i o n i n a d d i t i o n t o t h e 15% awarded 
p u r s u a n t t o s t i p u l a t i o n , f o r a t o t a l award o f 50% unscheduled 
permanent d i s a b i l i t y . 

C l a i r a n t ' s a t t o r n e y i s awarded as a reasonable a t t o r n e y ' s fee 
25% o f t h e i n c r e a s e d permanent p a r t i a l d i s a b i l i t y awarded by t h i s 
o r d e r , n o t t o exceed $1500. 

Reviewed by Board Members F e r r i s and Lewis. 

The i n s u r e r r e q u e s t s review o f Referee Leahy's o r d e r w h i c h 
g r a n t e d c l a i m a n t awards o f permanent p a r t i a l d i s a b i l i t y f o r h e r 
r i g h t s h o u l d e r as w e l l as t h e c e r v i c a l and lumbar areas o f h e r back 
and i n c r e a s e d the awards o f temporary t o t a l and temporary p a r t i a l 
d i s a b i l i t y over the award g r a n t e d by t h e d e t e r m i n a t i o n o r d e r . The 
Referee a l s o o r d e r e d t h e i n s u r e r t o pay a b i l l f o r p h y s i c a l t h e r a p y 
and a n o t h e r f o r m e d i c a t i o n . The i n s u r e r a s s e r t s t h a t a l l o f the 
above i s i n e r r o r and t h a t t h e $500 a t t o r n e y ' s f e e awarded t o 
c l a i m a n t ' s counsel was e x c e s s i v e . Claimant has c r o s s - r e q u e s t e d 
r e v i e w c o n t e n d i n g t h a t she was e n t i t l e d t o an award.of permanent 
p a r t i a l d i s a b i l i t y f o r her a n k l e and t h a t t h e i n s u r e r s h o u l d have 
been r e q u i r e d t o pay f o r medical r e p o r t s o b t a i n e d by c l a i m a n t f o r 
l i t i g a t i o n purposes. 

We f i n d t h a t t h e Referee's o r d e r was c o r r e c t w i t h one excep
t i o n . There i s a d i s c r e p a n c y between t h e Referee's d i s c u s s i o n o f 
t h e temporary L o t a l d i s a b i l i t y i s s u e i n t h e t e x t o f t h e o p i n i o n and 
t h e award g r a n t e d i n t h e a c t u a l o r d e r p o r t i o n o f t h e Referee's 
o p i n i o n . On page 4 o f the t h e Referee's o r d e r , a f t e r a somewhat 
c o n f u s i n g d i s c u s s i o n o f temporary p a r t i a l d i s a b i l i t y , t h e o r d e r 
s t a t e s : 

BETTY J . STRONG, C l a i m a n t 
E n v e r B ozgoz, C l a i m a n t ' s A t t o r n e y 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

WCB 81-02187 
O c t o b e r 2 9, 1982 
O r d e r on R e v i e w 
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"Claimant was h o s p i t a l i z e d on August 3, 
1981 u n t i l August 9, 1981 by Dr. Campagna 
(Ex.32) . She has not worked s i n c e . She 
should have been p a i d time l o s s d u r i n g t h e 
h o s p i t a l i z a t i o n . She was t o r e t u r n t o Dr. 
Campagna a month a f t e r d i s c h a r g e . On 
September 8, 1981 he noted c l a i m a n t was n o t 
wor k i n g and was about t h e same(Ex. 3 3 ) . On 
October 6, 1981 he found h er s t a t i o n a r y 
(EX.35). Time l o s s should cease as o f 
October 5, 1981." ' | 

I n t he o r d e r p o r t i o n o f t h e o p i n i o n , t h e Referee s t a t e s : 

" I n l i e u o f t h e D e t e r m i n a t i o n Order award 
o f February 24, 1981 c l a i m a n t i s g r a n t e d 
temporary t o t a l d i s a b i l i t y compensation 
i n c l u s i v e l y from January 23, 1980 t h r o u g h 
October 12, 1980 and from August 3, 1981 
t h r o u g h September 7, 1981..." (emphasis 
added) 

Al t h o u g h c l a i m a n t d i d n o t q u e s t i o n t h i s e r r o r on board r e v i e w , 
t h e i s s u e o f t i m e l o s s was r a i s e d by t h e i n s u r e r . I n o r d e r t o 
a v o i d any q u e s t i o n i n t h e f u t u r e we f e e l o b l i g a t e d t o c o r r e c t t h i s 
o v e r s i g h t . The c o r r e c t d a t e f o r t e r m i n a t i n g temporary t o t a l d i s 
a b i l i t y was October 5, 1981, as s t a t e d i n t h e body o f t h e Referee's 
o r d e r . 

We f i n d t h a t t h e balance o f the Referee's o r d e r i s c o r r e c t and 
t h a t t h e a t t o r n e y ' s fee awarded was r e a s o n a b l e . Claimant's c o n t e n 
t i o n t h a t she i s e n t i t l e d t o permanent p a r t i a l d i s a b i l i t y f o r h er 
a n k l e i s not su p p o r t e d by t h e preponderance o f m e d i c a l evidence i n 
t h e r e c o r d . Claimant's second a s s e r t i o n on c r o s s appeal i s t h a t 
t he i n s u r e r s h o u l d pay f o r t h e medical r e p o r t s o b t a i n e d by c l a i m a n t 
f o r l i t i g a t i o n purposes. We d i s a g r e e . T h i s q u e s t i o n was most 
r e c e n t l y addressed by the Eoard i n D a n i e l B a l l , 34 Van N a t t a 100 
(1 9 8 2 ) . 

ORDER 

The Referee's o r d e r dated A p r i l 2, 1982 i s m o d i f i e d t o award 
c l a i m a n t temporary t o t a l d i s a b i l i t y from August 3, 1981 t h r o u g h 
October 5, 1981 r a t h e r t h a n t h r o u g h September 7, 1981. 

The remainder o f t h e Referee's o r d e r i s a f f i r m e d . 

Claimant's a t t o r n e y i s awarded 4250 as a r e a s o n a b l e a t t o r n e y ' s 
fee f o r s e r v i c e s rendered on Board r e v i e w , t o be p a i d by SAIF Cor
p o r a t i o n . T h i s i s i n a d d i t i o n t o the fees awarded by t h e Referee". 
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THERIEN M. THORNTON, C l a i m a n t 
Emmons, K y l e e t a l . , C l a i m a n t ' s A t t o r n e y s 
C o w l i n g , H e y s e l l e t a l . , D e f e n s e A t t o r n e y s 

WCB 81-06392 
O c t o b e r 29, 1982 
O r d e r on R e v i e w 

Reviewed by Board Members Barnes and F e r r i s . 

The i n s u r e r r e q u e s t s review o f Referee Q u i l l i n a n ' s o r d e r which 
se t a s i d e i t s d e n i a l o f c l a i m a n t ' s back i n j u r y c l a i m . 

Some p r o c e d u r a l c o n f u s i o n i n t h i s case may mask t h e r e l a t i v e 
s i m p l i c i t y o f t h e i s s u e s . Claimant contends he i n j u r e d h i s back a t 
work on May 23, 1981. I t i s agreed t h a t c l a i m a n t i n j u r e d o r r e i n -
j u r e d h i s back a t home on May 28, 1981. The i n s u r e r argues t h a t 
t h e r e r e a l l y was no at-work i n j u r y on May 23, and, a l t e r n a t i v e l y , 
t h a t t h e May 28 i n c i d e n t c o n s t i t u t e s an i n t e r v e n i n g and su p e r c e d i n g 
i n j u r y t h a t c u t s o f f i t s r e s p o n s i b i l i t y f o r c l a i m a n t ' s subsequent 
d i s a b i l i t y . 

Whether t h e r e was an at-work i n j u r y on May 23 depends e n t i r e l y 
on c l a i m a n t ' s c r e d i b i l i t y . The Referee s t a t e d t h a t h e r f i n d i n g o f 
an at-work i n j u r y was "supported by t h e med i c a l evidence." 
However, t h e r e i s no m e d i c a l evidence t h a t does o t h e r t h a n r e p e a t 
c l a i m a n t ' s c o n t e n t i o n s about an at-work i n j u r y on May 23 and, as we 
have f r e q u e n t l y n o t e d : "A d o c t o r r e p e a t i n g a worker's s t o r y does 
not add a n y t h i n g t o t h e worker's s t o r y i n t h e sense o f b e i n g any 
medical v e r i f i c a t i o n o f t h a t s t o r y . " Evelyn M. L a B e l l a , 30 Van 
N a t t a 738, 743 ( 1 9 8 1 ) . 

The Referee found c l a i m a n t ' s t e s t i m o n y about an at-work i n j u r y 
on May 23 t o be c r e d i b l e . There are c e r t a i n l y c i r c u m s t a n c e s t h a t 
would s u p p o r t a c o n t r a r y f i n d i n g : c l a i m a n t d i d not seek m e d i c a l 
a t t e n t i o n a f t e r t h e a l l e g e d May 23 i n j u r y ; c l a i m a n t i n s t e a d appar
e n t l y c o n t i n u e d w o r k i n g and was engaged i n s i g n i f i c a n t p h y s i c a l 
a c t i v i t y a t home when he i n j u r e d o r r e i n j u r e d h i s back f i v e days 
l a t e r ; and a co-worker t e s t i f i e d t h a t she d i d not no t e c l a i m a n t i n 
any p h y s i c a l d i s t r e s s between May 23 and May 28. On t h e o t h e r 
hand, however, t h e Referee noted t h a t c l a i m a n t seemed t o be o f 
" s t o i c temperament." On bal a n c e , d e s p i t e some doubts about whether 
t h e r e was an at-work i n j u r y on May 23, we f i n d no c o m f o r t a b l e b a s i s 
i n t h e r e c o r d f o r a c o n t r a r y f i n d i n g on the q u e s t i o n o f c l a i m a n t ' s 
c r e d i b i l i t y . 

Given t h a t t h e compensable May 23 i n j u r y i s thus e s t a b l i s h e d , 
we agree w i t h and adopt those p o r t i o n s o f the Referee's o r d e r which 
concludes t h a t the May 28 at-home i n j u r y was not an i n t e r v e n i n g and 
supe r c e d i n g i n j u r y . 

The Referee's o r d e r dated A p r i l 15, 1981 i s a f f i r m e d . Claim
a n t ' s a t t o r n e y i s awarded i>450 f o r s e r v i c e s rendered on Board 
rev i e w , p a y a b l e by t h e e m p l o y e r / i n s u r e r . 

ORDER 

-1549-



CAROLYN TURAN, C l a i m a n t 
Emmons, K y l e e t a l . , C l a i m a n t ' s A t t o r n e y s 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 
Claimant has asked the Board t o e x e r c i s e i t s own mo t i o n 

j u r i s d i c t i o n and reopen her c l a i m f o r an i n j u r y s u s t a i n e d on 
October 24, 1969. Claimant's a g g r a v a t i o n r i g h t s have e x p i r e d . 

The s o l e i s s u e b e f o r e us i s whether c l a i m a n t i s e n t i t l e d t o 
compensation f o r temporary t o t a l d i s a b i l i t y . SAIF C o r p o r a t i o n has 
adv i s e d us t h a t t h e y are p a y i n g her m e d i c a l expenses a t t h i s 
t i m e . Surgery, has been recommended; however, t h e a u t h o r i z a t i o n o f 
t h a t s u r g e r y i s up t o SAIF t o d e c i d e i n i t i a l l y . ORS 656.245. 

The evidence b e f o r e us i s s i l e n t c o n c e r n i n g c l a i m a n t ' s 
c u r r e n t work s t a t u s . We have not been ad v i s e d whether c l a i m a n t 
was w o r k i n g p r i o r t o t h i s most r e c e n t " a g g r a v a t i o n " , whether she 
was o f f work due t o her i n d u s t r i a l i n j u r y , o r whether she has 
v o l u n t a r i l y r e t i r e d . I t i s Board p o l i c y not t o g r a n t t i m e l o s s 
b e n e f i t s i n cases where t h e worker has v o l u n t a r i l y removed h e r s e l f 
from t h e l a b o r market. Vernon M i c h a e l , 34 Van N a t t a 1212 ( 1 9 8 2 ) . 
We have asked c l a i m a n t ' s a t t o r n e y f o r i n f o r m a t i o n on c l a i m a n t ' s 
c u r r e n t work s t a t u s , b u t no i n f o r m a t i o n has been f o r t h c o m i n g . At 
t h i s t i m e , we conclude c l a i m a n t ' s request f o r own moti o n r e l i e f 
must be d e n i e d . 

IT IS SO ORDERED. 

Own Motion 82-0186M 
O c t o b e r 29, 1982 
Own Motion O r d e r 

RALPH CASTRO, C l a i m a n t WCB 81-11645 
Hansen & Wobbrock, C l a i m a n t ' s A t t o r n e y s November 5, 1982 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members Barnes and F e r r i s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee. Gemmel 1 ' s 
or d e r i n t h i s enforcement p r o c e e d i n g t h a t d i r e c t e d SAIF t o comply 
w i t h an e a r l i e r l i t i g a t i o n o r d e r and assessed p e n a l t i e s and a t t o r 
ney's fees because o f SAIF's noncompliance. 

The i s s u e i s whether an a p p e l l a t e c o u r t d e c i s i o n f i n d i n g a 
c l a i m t o be compensable imposes a d u t y on t h e i n d u s t r i a l i n s u r e r 
t o pay compensation under c i r c u m s t a n c e s i n which t h e a p p e l l a t e 
c o u r t ' s d e c i s i o n as expressed i n an o p i n i o n i s n o t f o l l o w e d by t h e 
issuance o f a mandate. 

The Court o f Appeals has r e c e n t l y r e s o l v e d t h i s i s s u e i n f a v o r 
o f t h e p o s i t i o n SAIF a s s e r t s i n t h i s case. SAIF v. C a s t r o , 60 Or 
App 112 ( 1 9 8 2 ) . 

ORDER 

The Referee's o r d e r d a t e d February 18, 1982 i s r e v e r s e d . 
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JORJINA J . HIX, C l a i m a n t 
A l l e n & V i c k , C l a i m a n t ' s A t t o r n e y s 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 81-09515 
November 5, 1982 
O r d e r o f D i s m i s s a l 

A r e q u e s t f o r r e v i e w , h a v i n g been d u l y f i l e d w i t h t h e Workers 
Compensation Eoard i n t h e a b o v e - e n t i t l e d m a t t e r by the c l a i m a n t , 
and s a i d r e q u e s t f o r r e v i e w now h a v i n g been withdrawn, 

IT IS THEREFORE ORDERED t h a t the r e q u e s t f o r review now 
pending b e f o r e the Board i s hereby d i s m i s s e d and th e o r d e r o f t h e 
Referee i s f i n a l by o p e r a t i o n o f law. 

J E F F R E Y A. ROBB, C l a i m a n t WCB 81-07594 
S t o e l , R i v e s e t a l . , C l a i m a n t ' s A t t o r n e y s November 5, 1982 
Wolf, G r i f f i t h e t a l . , D e f e n s e A t t o r n e y s O r d e r o f D i s m i s s a l 
A r e q u e s t f o r r e v i e w , h a v i n g been d u l y f i l e d w i t h t h e Workers 

Compensation Board i n the a b o v e - e n t i t l e d m a t t e r by th e c l a i m a n t , 
and s a i d r e q u e s t f o r r e v i e w now h a v i n g been withdrawn, 

IT IS THEREFORE ORDERED t h a t t h e r e q u e s t f o r review now 
pending b e f o r e t h e Eoard i s hereby d i s m i s s e d and t h e o r d e r o f t h e 
Referee i s f i n a l by o p e r a t i o n o f law. 

ROBERT W. T E E L , C l a i m a n t WCB 80-02438 
Malagon & V e l u r e , C l a i m a n t ' s A t t o r n e y s November 5, 1982 
Schwabe, W i l l i a m s o n e t a l . , D e f e n s e A t t o r n e y s O r d e r o f Remand 
On r e v i e w o f th e Board's o r d e r d a t e d December 31, 1981, t h e 

Court o f Appeals remanded t o th e Board f o r an award o f a 
reaso n a b l e a t t o r n e y ' s fee t o c l a i m a n t ' s a t t o r n e y f o r s e r v i c e s on 
Board r e v i e w . 

Now, t h e r e f o r e , c l a i m a n t ' s a t t o r n e y i s awarded $350 as a 
reas o n a b l e a t t o r n e y ' s fee p u r s u a n t t o ORS 656.382(2). 

IT IS SO ORDERED. 

DARELL YARDLEY, C l a i m a n t WCB 82-01323 & 82-03 0 8 5 
D o b l i e & F r a n c e s c o n i , C l a i m a n t ' s A t t o r n e y s November 5, 1982 
R a n k i n , McMurry e t a l . , D e f e n s e A t t o r n e y s O r d e r o f D i s m i s s a l 
H o m e & Tenenbaum, D e f e n s e A t t o r n e y s 
A r e q u e s t f o r r e v i e w , h a v i n g been d u l y f i l e d w i t h t h e Workers 

Compensation Eoard i n the a b o v e - e n t i t l e d m a t t e r by th e i n s u r e r , 
and s a i d r e q u e s t f o r r e v i e w now h a v i n g been withdrawn, 

I T IS THEREFORE ORDERED t h a t t h e r e q u e s t f o r r e v i e w now 
pending b e f o r e t h e Board i s hereby d i s m i s s e d and th e o r d e r o f t h e 
Referee i s f i n a l by o p e r a t i o n o f law. 
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FRED GASCON, C l a i m a n t Own Motion 82-0269M 
F l a x e l , Todd & N y l a n d e r , C l a i m a n t ' s A t t o r n e y s November 9, 1982 

Own Motion O r d e r 
Claimant, by and t h r o u g h h i s a t t o r n e y , has r e q u e s t e d t h a t t h e 

Board e x e r c i s e i t s own m o t i o n a u t h o r i t y and reopen h i s c l a i m f o r an 
i n j u r y s u s t a i n e d on August 30, 1971. Claimant's a g g r a v a t i o n r i g h t s 
have e x p i r e d . A t t a c h e d t o h i s r e q u e s t are numerous medical 
r e p o r t s i n support t h e r e o f . The i n s u r e r has been p a y i n g f o r c l a i m 
a n t ' s medical expenses t o d a t e . 

We are persuaded t h a t t h e m e d i c a l r e p o r t s o f Dr. W i l s o n sup
p o r t the f a c t t h a t c l a i m a n t ' s c o n d i t i o n i s worsened and c l a i m a n t i s 
e n t i t l e d t o t ime l o s s b e n e f i t s . A l t h o u g h t h e r e c o r d i s not c l e a r 
w i t h r e s p e c t t o c l a i m a n t ' s work s t a t u s p r i o r t o t h i s " a g g r a v a t i o n " , 
we are s a t i s f i e d t h a t c l a i m a n t ' s i n a b i l i t y t o work i s due t o h i s 
back c o n d i t i o n , r a t h e r than a v o l u n t a r y r e t i r e m e n t from t h e l a b o r 
f o r c e . See Vernon M i c h a e l , 34 Van N a t t a 1212 ( 1 9 8 2 ) . 

When a c l a i m i s reopened on the Board's own m o t i o n , i n those 
i n s t a n c e s i n which -an a t t o r n e y has been i n s t r u m e n t a l i n a c c o m p l i s h 
i n g the r e o p e n i n g , c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o an a t t o r n e y ' s 
fee f o r e f f e c t i n g r e o p e n i n g ; however, t h e Board has p r e v i o u s l y h e l d 
t h a t the a t t o r n e y ' s fee i s n o t payable u n t i l t he t i m e t h a t the 
Board c l o s e s t h e c l a i m by an Own M o t i o n D e t e r m i n a t i o n . Hazel 
S t a n t o n L o v e l l , 31 Van N a t t a 69 ( 1 9 8 1 ) . I n our i n t e r p r e t a t i o n o f 
OAR 438-47-070(2), t h e Board's a d m i n i s t r a t i v e r u l e g o v e r n i n g a t t o r 
ney's fees under these c i r c u m s t a n c e s , the Board c o n s i d e r e d whether 
a t t o r n e y ' s fees i n own motion c l a i m s should be awarded b o t h a t t h e 
time o f opening and the time of c l o s u r e or whether i t was more 
a p p r o p r i a t e t o award a fee a t one stage o f the p r o c e e d i n g s . We 
concluded t h a t , because the r u l e r e f e r s t o "an i n c r e a s e i n compen
s a t i o n " , and a c l a i m a n t ' s e n t i t l e m e n t t o r e c e i v e compensation i s 
determined a t the time o f an own m o t i o n d e t e r m i n a t i o n o r d e r , t h e 
a t t o r n e y ' s fee s h o u l d a l s o be determined a t t h e t i m e o f own m o t i o n 
c l o s u r e . Consequently, i n L o v e l l , the Board h e l d t h a t c o u n s e l ' s 
r e q u e s t f o r an a t t o r n e y ' s fee a t the t i m e o f own motion r e o p e n i n g 
was premature. 

The Board m o d i f i e d i t s h o l d i n g i n L o v e l l i n V i r g i n i a M. 
Schmidt, WCE Case No. 80-07561, Van N a t t a (December 17, 
1981), by h o l d i n g t h a t i n those i n s t a n c e s i n which a r e q u e s t f o r 
own m o t i o n reopening i s r e f e r r e d t o the Hearings D i v i s i o n p u r s u a n t 
t o OAR 436-83-820, and the c l a i m a n t ' s a t t o r n e y i s , as a r e s u l t o f 
a h e a r i n g , i n s t r u m e n t a l i n o b t a i n i n g reopening i n b e h a l f o f t h e 
c l a i m a n t , counsel i s e n t i t l e d t o an a t t o r n e y ' s fee a t the t i m e o f 
own m o t i o n r e o p e n i n g . 

"Where, as here, i n o r d e r t o secure 
reopening f o r a c l i e n t , i t i s necessary t o 
r e p r e s e n t the c l a i m a n t i n a h e a r i n g t h a t i s 
the f u n c t i o n a l e q u i v a l e n t o f a h e a r i n g on a 
denied claim', t h e r e i s c o n s i d e r a b l y more 
a t t o r n e y involvement than own motion cases 
not r e f e r r e d f o r e v i d e n t i a r y h e a r i n g . I n 
t h i s r e f e r r e d - f o r - h e a r i n g s i t u a t i o n , i t 
would be u n f a i r t o d e l a y the a t t o r n e y ' s 
r e m u n e r a t i o n f o r what may be a c o n s i d e r a b l e 
p e r i o d o f t i m e . " V i r g i n i a M. Schmidt, 



A f t e r almost a year s i n c e d e c i d i n g Schmidt and 1 1/2 years s i n c e 
d e c i d i n g L o y e l l , experience has shown t h a t d e f e r r i n g an a l l o w a n c e 
of an a t t o r n e y ' s fee on reopening u n t i l t he time o f own m o t i o n 
c l o s u r e i s a l e s s t h a n s a t i s f a c t o r y p rocedure. 

By many of the Board's own motion d e t e r m i n a t i o n o r d e r s , a 
c l a i m a n t i s awarded no permanent d i s a b i l i t y . When an a t t o r n e y has 
been i n s t r u m e n t a l i n a c c o m p l i s h i n g reopening i n the f i r s t i n s t a n c e , 
under L o v e l l the a t t o r n e y has not r e c e i v e d any r e m u n e r a t i o n f o r 
o b t a i n i n g temporary t o t a l d i s a b i l i t y b e n e f i t s i n b e h a l f o f t h e 
c l a i m a n t . When the c l a i m i s ready f o r c l o s u r e , and the Board 
awards no permanent d i s a b i l i t y by i t s own motion d e t e r m i n a t i o n , t h e 
c l a i m a n t has r e c e i v e d a l l compensation t o which he o r she i s 
e n t i t l e d f o r purposes o f t h a t c l a i m r e o p e n i n g ; and when t h e Board 
awards an a t t o r n e y ' s fee on c l o s i n g , the fee i s a l l o w e d as a p e r 
centage o f the temporary d i s a b i l i t y compensation t h e c l a i m a n t 
a l r e a d y has r e c e i v e d . I t i s a f i c t i o n t o assume t h a t a worker who 
has been r e c e i v i n g temporary t o t a l d i s a b i l i t y b e n e f i t s f o r a p e r i o d 
o f t i m e i n l i e u o f h i s or her r e g u l a r income i s i n a p o s i t i o n t o 
pay an a t t o r n e y a fee p u r s u a n t t o the terms o f the Board's own 
m o t i o n d e t e r m i n a t i o n o r d e r . See ORS 656.388(3), CAR 438-47-010(5). 
Any a t t o r n e y ' s fee a l l o w e d by the Board's o r d e r would, t h e r e f o r e , 
be the d i r e c t r e s p o n s i b i l i t y o f the c l a i m a n t . T h i s runs c o n t r a r y 
t o t h e s t a t u t o r y scheme f o r a l l o w i n g c l a i m a n t s ' a t t o r n e y s a fee 
payable out of the compensation awarded t o a c l a i m a n t , which the 
a t t o r n e y has been i n s t r u m e n t a l i n o b t a i n i n g . ORS 656.386(2). 

The p r a c t i c a l e f f e c t o f L o v e l l i s t h a t o n l y those a t t o r n e y s 
r e p r e s e n t i n g own motion c l a i m a n t s who r e c e i v e an award o f permanent 
d i s a b i l i t y are compensated f o r t h e i r s e r v i c e s . A t t o r n e y s r e p r e 
s e n t i n g c l a i m a n t s who have r e c e i v e d temporary d i s a b i l i t y compensa
t i o n , b u t no permanent d i s a b i l i t y , o f t e n may not r e c e i v e any 
r e m u n e r a t i o n , i n s p i t e o f t h e f a c t t h a t they have been i n s t r u m e n t a l 
i n o b t a i n i n g a d d i t i o n a l compensation i n b e h a l f o f t h e c l a i m a n t . 

I n l i g h t o f our e x p e r i e n c e w i t h the procedure i n s t i t u t e d by 
L o v e l l , f i n d i n g t h a t i t has i n some i n s t a n c e s produced u n f a i r 
r e s u l t s , we have r e c o n s i d e r e d our i n t e r p r e t a t i o n o f OAR 
438-47-070(2). We now f i n d t h a t when a c l a i m i s reopened by t h e 
Board on i t s own moti o n , f o r payment of temporary t o t a l d i s a b i l i t y 
b e n e f i t s , t h i s c o n s t i t u t e s "an i n c r e a s e i n compensation" w i t h i n t h e 
meaning o f t h a t r u l e ; t h e r e f o r e , c l a i m a n t s ' a t t o r n e y s are e n t i t l e d 
t o be compensated f o r those s e r v i c e s rendered i n c o n n e c t i o n w i t h 
own motion reopening a t t h e time o f own m o t i o n r e o p e n i n g . I t i s 
i n t he b e s t i n t e r e s t of own motion c l a i m a n t s t o i n t e r p r e t t h e 
Board's r u l e s i n such a way as t o l e s s e n the p r o b a b i l i t y o f an 
u n f a i r r e s u l t i n a l l i n s t a n c e s . 

The Board's r u l e s g o v e r n i n g a t t o r n e y ' s fees i n c l u d e a r u l e 
which a l l o w s an a t t o r n e y t o r e c e i v e a fee i f the a t t o r n e y has been 
i n s t r u m e n t a l i n o b t a i n i n g compensation i n b e h a l f o f a c l a i m a n t and 
t h e r e has been no h e a r i n g . OAR 438-47-015. That r u l e p r o v i d e s f o r 
a f e e t o be d e t e r m i n e d by a Referee i n a summary p r o c e e d i n g . The 
Board, i n the e x e r c i s e o f i t s own motion a u t h o r i t y , i s e q u a l l y 
capable o f d e t e r m i n i n g an a p p r o p r i a t e fee t o be awarded c l a i m a n t s ' 
a t t o r n e y s when they are i n s t r u m e n t a l i n e f f e c t i n g c l a i m r e o p e n i n g . 
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When wa r r a n t e d , we w i l l award a reasonable a t t o r n e y ' s fee p a y a b l e 
out of a worker's temporary t o t a l d i s a b i l i t y compensation as p a r t 
o f an own m o t i o n o r d e r reopening a c l a i m . The a t t o r n e y ' s fee 
a l l o w e d by the Board w i l l be based upon the e f f o r t s expended by 
c o u n s e l i n b e h a l f o f t h e c l a i m a n t , as w e l l as t h e r e s u l t s o b t a i n e d . 
OAR 438-47-010(2). 

Our h o l d i n g i n L o v e l l , t h a t a t t o r n e y s e n t i t l e d t o a f e e f o r 
a c c o m p l i s h i n g own motion reopening do not r e c e i v e a fee u n t i l t he 
Board i s s u e s an o r d e r c l o s i n g the c l a i m , i s hereby o v e r r u l e d . 

Claimant's a t t o r n e y i n t h i s case has been i n s t r u m e n t a l i n 
e s t a b l i s h i n g t h a t c l a i m a n t i s e n t i t l e d t o have h i s c l a i m reopened 
p u r s u a n t t o ORS 656.278. We have c o n s i d e r e d the e f f o r t s expended 
by counsel i n m a r s h a l l i n g some o f the m e d i c a l evidence f o r m i n g t h e 
b a s i s f o r our d e c i s i o n t o reopen the c l a i m , as w e l l as counsel's 
s e r v i c e s i n p r o p e r l y b r i n g i n g c l a i m a n t ' s r e q u e s t f o r own m o t i o n 
r e l i e f b e f o r e the Board. Counsel i s e n t i t l e d t o a reasonable fee 
p u r s u a n t t o OAR 438-47-070(2). 

ORDER 

Claim a n t ' s c l a i m a r i s i n g o u t o f h i s August 30, 1971 compen
sa b l e i n j u r y i s reopened as o f J u l y 28, 1981. Claimant s h a l l be 
p a i d compensation f o r temporary t o t a l d i s a b i l i t y as o f t h a t d a t e 
and u n t i l c l a i m c l o s u r e p u r s u a n t t o ORS 656.278. Cl a i m a n t ' s a t t o r 
ney i s a l l o w e d a reasonable a t t o r n e y ' s fee i n an amount equ a l t o 
25% o f t h e i n c r e a s e d compensation awarded by t h i s o r d e r , n o t t o 
exceed $250. 

FRED GASCON, C l a i m a n t Own Motion 82-0269M 
F l a x e l , Todd & N y l a n d e r , C l a i m a n t ' s A t t o r n e y s December 3, 1982 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y s Own Motion O r d e r on R e c o n s i d e r a t i o n 

The Board i s s u e d an Own M o t i o n Order dated November 9, 1982 
which reopened c l a i m a n t ' s c l a i m as o f J u l y 28, 1981. The employer 
has r e q u e s t e d the Board t o r e c o n s i d e r i t s o r d e r , e s p e c i a l l y 
f o c u s i n g on r e p o r t s s u b m i t t e d by Dr. Yamodis. The employer f e l t 
t h a t t he Board p l a c e d undue importance on r e p o r t s from Dr. W i l s o n . 
We r e f e r t h e employer t o a l e t t e r w r i t t e n by Dr. W i l s o n i n 
November, 1981, which s t a t e s t h a t he and Dr. Yamodis were i n 
agreement t h a t c l a i m a n t ' s c o n d i t i o n a t t h a t t i m e was connected t o 
h i s i n d u s t r i a l i n j u r y . The employer i t s e l f w r o t e a l e t t e r t o Dr. 
W i l s o n which s t a t e d t h e y had m i s i n t e r p r e t e d t h e r e p o r t o f Dr. 
Yamodis (based on a d i s c u s s i o n w i t h Dr. Yamodis) and t h a t he 
a c t u a l l y agreed w i t h Dr. W i l s o n . As a r e s u l t o f t h i s 
m i s u n d e r s t a n d i n g , t h e employer was t h e n w i l l i n g t o assume 
r e s p o n s i b i l i t y . f o r c l a i m a n t ' s c u r r e n t m e d i c a l expenses. We a r e 
n o t persuaded by t h e employer's r e q u e s t f o r r e c o n s i d e r a t i o n t h a t 
our d e c i s i o n s h o u l d be changed. 
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Claimant has responded t o th e employer's r e q u e s t a s k i n g t h a t 
we, a t t h e same t i m e , c o n s i d e r g r a n t i n g him t i m e l o s s b e n e f i t s 
back t o A p r i l 26, 1978. We, a g a i n , are not persuaded t h a t t h i s i s 
wa r r a n t e d by th e evidence b e f o r e us and would deny c l a i m a n t ' s 
r e q u e s t . 

The employer has a l s o req u e s t e d t h a t we c l o s e c l a i m a n t ' s 
c l a i m as o f September 4, 1981 based on a r e p o r t by Dr. Yamodis. 
We d e c l i n e t o do so. 

ORDER 

A f t e r r e c o n s i d e r a t i o n , t h e November 9, 1982 Own Mo t i o n Order 
i s r e a f f i r m e d and r e p u b l i s h e d . 

I T IS SO ORDERED. 
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RAY ARMSTRONG, C l a i m a n t 
Dan O ' L e a r y , C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 80-01476 
November 10, 1982 
R e p u b l i s h e d O r d e r on R e v i e w 
& O r d e r D e n y i n g Remand 

Reviewed by th e Board en banc. 

The c l a i m a n t seeks Board review o f Referee Neal's o r d e r w h i c h 
a f f i r m e d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f her a g g r a v a t i o n c l a i m . 

We a f f i r m and adopt t h e Referee's o r d e r . On c l a i m a n t ' s 
r e q u e s t f o r t h e Board t o remand f o r c o n s i d e r a t i o n o f newly 
d i s c o v e r e d e v i d e n c e , we deny on th e ground t h a t c l a i m a n t has 
f a i l e d t o p r o v i d e t h e i n f o r m a t i o n r e q u i r e d by Robert A. B a r n e t t , 
31 Van N a t t a 172 (1981). 

There i s a pending r e q u e s t f o r own mo t i o n r e l i e f i n v o l v i n g 
some o f t h e same i s s u e s i n v o l v e d i n t h i s case on which we, a t t h e 
r e q u e s t o f c l a i m a n t ' s a t t o r n e y , suspended a c t i o n pending t h i s 
d e c i s i o n i n t h i s case. Claimant's a t t o r n e y i s now asked t o a d v i s e 
us how he wishes us t o proceed. 

Reviewed by Board Members Barnes and Lewis. 

Claimant has requeste d review o f t h a t p o r t i o n o f Referee 
St . M a r t i n ' s o r d e r which a l l o w e d t h e i n s u r e r an o f f s e t a g a i n s t 
c l a i m a n t ' s award o f permanent d i s a b i l i t y f o r t i m e l o s s p a i d t o 
c l a i m a n t between t h e date c l a i m a n t became m e d i c a l l y s t a t i o n a r y and 
the date t i m e l o s s payments t e r m i n a t e d p u r s u a n t t o t h e August 28, 
1981 D e t e r m i n a t i o n Order. Claimant contends t h a t t h e i n s u r e r 
s h o u l d be estopped from a s s e r t i n g the o f f s e t because i t f a i l e d t o 
comply w i t h c l a i m a n t ' s r e q u e s t t o be n o t i f i e d i n a t i m e l y manner 
of t h e d a t e t h e i n s u r e r would recommend f o r a m e d i c a l l y s t a t i o n a r y 
d a t e . Claimant a l s o contends t h a t p e n a l t i e s and an a t t o r n e y ' s f e e 
sho u l d be awarded because o f th e i n s u r e r ' s conduct i n the 
p r o c e s s i n g o f t h i s c l a i m . 

The Board a f f i r m s and adopts t h e o r d e r o f t h e Referee. 

ORDER 
The Referee's o r d e r dated November 7, 1980 i s a f f i r m e d . 

GERRY E . E L L E R , C l a i m a n t 
D o b l i e & F r a n c e s c o n i , C l a i m a n t ' s A t t o r n e y s 
W o l f , G r i f f i t h e t a l . , D e f e n s e A t t o r n e y s 

WCB 81-08344 
November 10, 1982 
O r d e r on R e v i e w 

ORDER 

The Referee's o r d e r dated March 12, 1982 i s a f f i r m e d . 
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MABEL A. G R I F F I T H , C l a i m a n t 
G a t t i & G a t t i , C l a i m a n t ' s A t t o r n e y s 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

WCB 81-04743 
November 10, 1982 
O r d e r D e n y i n g R e c o n s i d e r a t i 

The SAIF C o r p o r a t i o n , by l e t t e r o f November 5, 1982, has 
req u e s t e d t h e Board t o r e c o n s i d e r i t s Order On Review i n t h e 
a b o v e - e n t i t l e d case o r , a l t e r n a t i v e l y , t o abate t h e o r d e r pending 
r e c o n s i d e r a t i o n . 

SAIF contends t h a t t h e Board i n c o r r e c t l y concluded t h a t t h e 
c l a i m a n t had e s t a b l i s h e d a w o r k - r e l a t e d worsening o f th e symptoms 
o f her u n d e r l y i n g p s y c h o l o g i c a l c o n d i t i o n r a t h e r t h a n a worsening 
o f t h e u n d e r l y i n g c o n d i t i o n i t s e l f . SAIF a l s o seems t o argue t h a t 
a temporary worsening o f an u n d e r l y i n g c o n d i t i o n i s not 
compensable. Wit h r e g a r d t o the l a t t e r , i f t h a t i s what SAIF i s 
a r g u i n g , i t i s c l e a r l y i n c o r r e c t . S t u p f e l v. Hines Lumber Co., 
288 Or 39 (1979). W i t h r e g a r d t o t h e problem o f d i f f e r e n t i a t i n g 
between a worsening o f a p s y c h o l g o c i a l c o n d i t i o n versus i n c r e a s e d 
symptomatology, we b e l i e v e t h a t we a d e q u a t e l y d i s c u s s e d t h e 
p roblem i n our o r d e r by c i t a t i o n t o Webster v. SAIF, 52 Or App 957 
(198 1 ) , and concluded t h a t c l a i m a n t had e s t a b l i s h e d a worsening o f 
her u n d e r l y i n g c o n d i t i o n r a t h e r than merely an i n c r e a s e i n 
symptoms. 

Concerning t h e i s s u e r e g a r d i n g SAIF's Mot i o n To Remand f o r 
a n o t h e r h e a r i n g due t o the Referee's p e r c e i v e d b i a s t o Dr. 
S t o l z b e r g , i t i s c o r r e c t i n assuming t h a t t h e motion i s d e n i e d . 
Any concern r e g a r d i n g t h e Referee's p o s s i b l e b i a s toward Dr. 
S t o l z b e r g seems t o be a m a t t e r cured by t h e Board's de novo r e v i e w 
power and i s , t h e r e f o r e , not s u f f i c i e n t grounds f o r a new h e a r i n g . 

SAIF's r e q u e s t f o r r e c o n s i d e r a t i o n i s t h e r e f o r e d e n i e d . 

I T IS SO ORDERED. 

ROBERT A. LUCAS, C l a i m a n t Own Motion 82-0244M 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y November 10, 1982 

C l a i m a n t , by and t h r o u g h h i s t r e a t i n g p h y s i c i a n , r e q u e s t e d t h 
i n s u r e r t o a u t h o r i z e m e d i c a l t r e a t m e n t t h a t i n t h e p h y s i c i a n ' s 
o p i n i o n i s c a u s a l l y r e l a t e d t o c l a i m a n t ' s December 5, 1956 i n j u r y . 
SAIF s u b m i t t e d a l l o f th e m e d i c a l i n f o r m a t i o n t o the Board by memo 
randum d a t e d September 16, 1982, opposing own moti o n r e o p e n i n g and 
payment o f any o t h e r b e n e f i t s t o c l a i m a n t , i t s c o n t e n t i o n b e i n g 
t h a t c l a i m a n t ' s c u r r e n t c o m p l a i n t s are due t o th e normal a g i n g p r o 
cess and subsequent trauma. 

The i n f o r m a t i o n p r e s e n t l y b e f o r e t h e Board i n d i c a t e s t h a t 
c l a i m a n t has v o l u n t a r i l y l e f t t he l a b o r market. He i s n o t , t h e r e 
f o r e , e n t i t l e d t o c l a i m r e o p e n i n g p u r s u a n t t o ORS 656.278. Vernon 
M i c h a e l , 34 Van N a t t a 1212 (1982). 

Own Motion O r d e r R e f e r r a l 
f o r H e a r i n g 
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C l a i m a n t ' s c l a i m f o r f u r t h e r m e d i c a l t r e a t m e n t i s n o t , 
however, a p r o p e r s u b j e c t f o r c o n s i d e r a t i o n by t h e Board p u r s u a n t 
t o ORS 656.278. D i s p u t e s over e n t i t l e m e n t t o c l a i m e d m e d i c a l bene
f i t s f a l l under ORS 656.245. Sub s e c t i o n 1 o f t h a t s t a t u t e p r o v i d e s 
i n p a r t : "The d u t y t o p r o v i d e such medical s e r v i c e s c o n t i n u e s f o r 
the l i f e o f t h e worker." S u b s e c t i o n 2 o f t h a t s t a t u t e p r o v i d e s i n 
p a r t : " I f t h e c l a i m f o r m e d i c a l s e r v i c e s i s d e n i e d , t h e worker may 
submit t o t h e Board a r e q u e s t f o r h e a r i n g p u r s u a n t t o ORS 656.283." 
A l t h o u g h i t i s q u i t e c l e a r t h a t c l a i m s f o r m e d i c a l s e r v i c e s must be 
f o r m a l l y accepted o r d e n i e d n o t w i t h s t a n d i n g t h e e x p i r a t i o n o f a 
c l a i m a n t ' s a g g r a v a t i o n r i g h t s , i t appears t h a t t h i s c l a i m f o r medi
c a l s e r v i c e s n e i t h e r has been accepted nor d e n i e d . 

We, t h e r e f o r e , c o n s t r u e t h e m a t e r i a l t h a t has been s u b m i t t e d 
t o us o s t e n s i b l y under our own m o t i o n a u t h o r i t y p u r s u a n t t o ORS 
656.278 t o be, i n a d d i t i o n , a r e q u e s t f o r h e a r i n g under ORS 
656.283. T h i s r e q u e s t f o r h e a r i n g i s hereby r e f e r r e d t o t h e docket 
c l e r k , who i s d i r e c t e d t o s e t a p r e f e r e n t i a l h e a r i n g , and t h e 
Referee i s d i r e c t e d t o t a k e evidence on t h e i s s u e s o f c l a i m a n t ' s 
e n t i t l e m e n t t o m e d i c a l s e r v i c e s and p e n a l t i e s / a t t o r n e y ' s fees f o r 
f a i l u r e t o accept o r deny t h i s c l a i m f o r medical s e r v i c e s . The 
Referee s h a l l t h e n i s s u e an o r d e r pursuant t o ORS 656.289. 

ORDER 

Claimant's r e q u e s t f o r own m o t i o n r e l i e f i s denied a t t h i s 
t i m e . Claimant's r e q u e s t flor h e a r i n g i s r e f e r r e d t o the Hearings 
D i v i s i o n f o r p r o c e s s i n g and s c h e d u l i n g as s e t f o r t h above. 

EINAR SATHER, C l a i m a n t WCB 80-07282 
M i c h a e l B. Dye, C l a i m a n t ' s A t t o r n e y November 10, 1982 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members F e r r i s and Lewis. 

The SAIF C o r p o r a t i o n r e q u e s t s review o f Referee Braverman's 
o r d e r which found c l a i m a n t t o be permanently and t o t a l l y d i s a b l e d . 
The o n l y i s s u e f o r r e v i e w i s t h e e x t e n t o f c l a i m a n t ' s d i s a b i l i t y . 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. ' 

The Referee a p p a r e n t l y concluded t h a t , a l t h o u g h t h e c l a i m a n t 
was not p e r m a n e n t l y and t o t a l l y d i s a b l e d from a m e d i c a l s t a n d p o i n t , 
he c o u l d n o t c o m p e t i t i v e l y engage i n t h e l a b o r market i n any r e g u 
l a r , g a i n f u l employment. The Referee found t h a t t h e r e c o r d e s t a b 
l i s h e d t h a t c l a i m a n t was m o t i v a t e d t o r e t u r n t o work, b u t was p r e 
c l u d e d from d o i n g so by h i s p h y s i c a l l i m i t a t i o n s . He was found t o 
be r e l i e v e d o f t h e burden imposed by ORS 656.206(3), under Butcher 
v. SAIF, 45 Or App 313 ( 1 9 8 0 ) . The Referee found c l a i m a n t t o be 
p e r m a n e n t l y and t o t a l l y d i s a b l e d as o f J u l y 3, 1980. 

We d i s a g r e e w i t h t h e Referee's c o n c l u s i o n f i n d i n g c l a i m a n t t o 
be p e r m a n e n t l y and t o t a l l y d i s a b l e d . From a medical s t a n d p o i n t , we 
agree w i t h t h e Referee's apparent c o n c l u s i o n t h a t c l a i m a n t i s not 
p e r m a n e n t l y and t o t a l l y d i s a b l e d . The Orthopaedic C o n s u l t a n t s 
assessed c l a i m a n t ' s t o t a l l o s s o f f u n c t i o n as m o d e r a t e l y severe, 
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and f e l t t h a t he would be a b l e t o p e r f o r m l i g h t o r s e d e n t a r y work, 
so l o n g as overhead work was not r e q u i r e d . Dr. Nash, i n h i s l e t t e r 
o f June 23, 1980 s t a t e d t h a t he agreed w i t h t h a t r a t i n g . Dr. Fry 
s t a t e d t h a t he agreed w i t h t h e d i a g n o s i s o f t h e Orthopaedic Consul
t a n t s , and agreed w i t h most o f t h e i r f i n d i n g s and recommendations, 
a l t h o u g h he was p e s s i m i s t i c about c l a i m a n t ' s chances o f r e t u r n i n g 
t o work, u n l e s s he found a j o b he was m o t i v a t e d t o p e r f o r m and had 
f l e x i b i l i t y o f s c h e d u l i n g . The preponderance o f t h e medical e v i 
dence does n o t i n d i c a t e t h a t c l a i m a n t i s permanently and t o t a l l y 
d i s a b l e d from a m e d i c a l s t a n d p o i n t . 

As noted by t h e Referee, a c l a i m a n t may a l s o e s t a b l i s h perma
nent t o t a l d i s a b i l i t y by l e s s than t o t a l p h y s i c a l i n c a p a c i t y p l u s 
non-medical c o n d i t i o n s which t o g e t h e r r e s u l t i n permanent t o t a l 
d i s a b i l i t y . Wilson v. Weyerhaeuser, 30 Or App 403 ( 1 9 7 7 ) . The 
r e c o r d e s t a b l i s h e s t h a t c l a i m a n t i s o n l y 40 y e a r s o f age and has 
h i s GED. The c l a i m a n t a t t e n d e d an i n d u s t r i a l w e l d i n g school i n 
a r c and gas w e l d i n g and a t t e n d e d C e n t r a l Oregon Community C o l l e g e 
f o r two and a h a l f terms t r a i n i n g as a f o r e s t r y t e c h n i c i a n . He 
completed f i v e months t r a i n i n g i n s m a l l engine r e p a i r i n 1979, 
r e c e i v i n g t r a i n i n g i n t h e r e p a i r o f mowers, m o t o r c y c l e s , o u t b o a r d 
motors and c h a i n saws, w i t h no apparent problems. Claimant has 
been employed i n numerous o c c u p a t i o n s i n t h e p a s t r a n g i n g from 
farm work, survey crew experi e n c e and w e l d e r , t o self-employment 
i n t he scrap metal b u s i n e s s . Claimant's i n t e l l i g e n c e i s r a t e d i n 
t h e b r i g h t - n o r m a l range. 

U n l i k e t h e Referee, we do not f i n d t h a t c l a i m a n t i s r e l i e v e d 
o f t h e r e q u i r e m e n t s o f ORS 656.206(3) by Butcher. We do not 
b e l i e v e t h a t i n t h i s case, t h e d o c t o r s ' s t a t e m e n t s t a k e n t o g e t h e r 
w i t h c l a i m a n t ' s age, e d u c a t i o n , work e x p e r i e n c e and mental c a p a c i t y 
i n d i c a t e t h a t i t would be f u t i l e f o r him t o a t t e m p t t o make a r e a 
sonable e f f o r t t o seek work. A l t h o u g h c l a i m a n t has p a r t i c i p a t e d i n 
v o c a t i o n a l r e h a b i l i t a t i o n , h i s e f f o r t s t o seek reasonable and s u i t 
a b l e employment have been v e r y m i n i m a l , as evidenced i n t h e r e p o r t s 
generated by t h e V o c a t i o n a l R e h a b i l i t a t i o n D i v i s i o n d u r i n g t h e 
p e r i o d J u l y 7, 1980 t h r o u g h December 2, 1980. 

We do not b e l i e v e t h a t c l a i m a n t has demonstrated t h a t h i s 
p h y s i c a l impairment i s so severe, when combined w i t h h i s f a v o r a b l e 
s o c i a l / v o c a t i o n a l f a c t o r s , t h a t he has e s t a b l i s h e d h i m s e l f as 
p e r m a n e n t l y p r e c l u d e d from g a i n f u l employment i n t h e l a b o r f o r c e . 
Based on t h e r e c o r d b e f o r e us and u t i l i z i n g t he g u i d e l i n e s s e t 
f o r t h i n OAR 436-65-600 e t seq., we conclude t h a t c l a i m a n t i s 
e n t i t l e d t o an award o f 70% unscheduled d i s a b i l i t y f o r h i s l o s s o f 
wage e a r n i n g c a p a c i t y . This award i s i n l i e u o f and not i n a d d i 
t i o n t o p r i o r awards. 

ORDER 

The Referee's o r d e r dated March 24, 1982 i s m o d i f i e d . 

Claimant i s g r a n t e d 70% unscheduled permanent p a r t i a l d i s 
a b i l i t y i n l i e u o f and not i n a d d i t i o n t o p r i o r awards. Claimant's 
a t t o r n e y i s a l l o w e d a fee o f 25% o f the i n c r e a s e d compensation 
g r a n t e d by t h i s o r d e r over and above t h e D e t e r m i n a t i o n Order dated 
J u l y 29, 1980, n o t t o exceed $2,000. 
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LEO R. BEHNKE, C l a i m a n t WCB 79-07837 
Mai agon & V e l u r e , C l a i m a n t ' s A t t o r n e y s November 12, 1982 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members Barnes and F e r r i s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Mannix's o r d e r 
which: (1) a f f i r m e d those p o r t i o n s o f SAIF's March 10, 1981 d e n i a l 
which d e n i e d t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s b i l a t e r a l h e a r i n g 
l o s s c l a i m ; (2) r e v e r s e d t h e remainder o f t h a t d e n i a l and found 
c l a i m a n t ' s b l a c k o u t s p e l l s and t i n n i t i s t o be compensable; (3) 
r e v e r s e d SAIF's May 11, 1981 d e n i a l i n i t s e n t i r e t y and found 
c l a i m a n t ' s c e r v i c a l c o n d i t i o n and a s s o c i a t e d m e d i c a l t r e a t m e n t t o 
be compensable; and (4) s e t a s i d e t h e D e t e r m i n a t i o n Order o f 
January 24, 1980 as premature, and remanded t h e c l a i m t o SAIF.for 
f u r t h e r p r o c e s s i n g . 

SAIF contends t h a t t h e Referee e r r e d i n a d m i t t i n g t he March 3 
and March 25, 1981 r e p o r t s o f Dr. Smith i n t o evidence on t h e ground 
t h a t t hese e x h i b i t s were not s u b m i t t e d a t l e a s t t e n days p r i o r t o 
t h e h e a r i n g as g e n e r a l l y r e q u i r e d by OAR 436-83-400(3). SAIF a l s o 
argues t h a t t h e Referee e r r e d i n f i n d i n g t h e D e t e r m i n a t i o n Order o f 
January 24, 1980 t o have been i s s u e d p r e m a t u r e l y , and i n f i n d i n g 
t h e c l a i m a n t e s t a b l i s h e d t h a t h i s c o n d i t i o n s were t h e r e s u l t o f h i s 
i n d u s t r i a l i n j u r y . 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

We agree w i t h SAIF's c o n t e n t i o n t h a t i t was e r r o r on t h e 
Referee's p a r t t o admit t h e two March, 1981 e x h i b i t s w r i t t e n by 
Dr. Smith. OAR 436-83-400(3) s t a t e s : 

"As soon as p r a c t i c a b l e and n o t l e s s t h a n 
10 days p r i o r t o t h e h e a r i n g each p a r t y 
s h a l l f i l e w i t h t h e ass i g n e d r e f e r e e and 
p r o v i d e a l l m e d i c a l r e p o r t s and a l l o t h e r 
documentary evidence upon which t h e p a r t y 
w i l l r e l y except t h a t evidence o f f e r e d 
s o l e l y f o r impeachment need n o t be so f i l e d 
and p r o v i d e d . " 

I n M i n n i e Thomas, 34 Van N a t t a 40 (1982), we c o n f r o n t e d an essen
t i a l l y s i m i l a r s e t o f f a c t u a l c i r c u m s t a n c e s . I n t h a t case t h e 
employer p r e s e n t e d an e x h i b i t f o r a d m i s s i o n a t t h e t i m e o f the 
h e a r i n g . The employer, a l t h o u g h h a v i n g n e a r l y s i x months t o do so, 
d i d n o t s o l i c i t t h e e x h i b i t u n t i l s h o r t l y b e f o r e t h e h e a r i n g and 
r e c e i v e d i t 17 days p r i o r t o t h e h e a r i n g . No excuse was o f f e r e d by 
the employer f o r i t s f a i l u r e t o secure t h e r e p o r t e a r l i e r o r t o 
serve a copy o f i t on c l a i m a n t ' s c o u n s e l p r i o r t o t h e h e a r i n g . We 
found t h a t t h e o f f e r by t h e employer t o make t h e a u t h o r o f t h e 
e x h i b i t a v a i l a b l e f o r p o s t - h e a r i n g d e p o s i t i o n d i d n o t cure t h e 
v i o l a t i o n o f t h e 10-day r u l e . We concluded t h a t t h e Referee's 
r e f u s a l t o admit t h e e x h i b i t was e m i n e n t l y c o r r e c t . 

We f i n d Thomas c o n t r o l l i n g h e r e . Claimant's c o u n s e l was i n 
r e c e i p t o f t h e d i s p u t e d e x h i b i t s f o r over f i v e months p r i o r t o t h e 
tim e o f t h e h e a r i n g . He f a i l e d t o p r e s e n t them t o SAIF p r i o r t o 
the h e a r i n g and o f f e r e d no excuse f o r t h a t f a i l u r e . The Referee, 
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a l t h o u g h n o t i n g he would n o r m a l l y n o t a l l o w admission under these 
c i r c u m s t a n c e s , s t a t e d t h a t he needed t h e a d d i t i o n a l r e p o r t s s i n c e 
none o f the p r e v i o u s l y s u b m i t t e d r e p o r t s were very d e f i n i t e i n 
n a t u r e . The Referee a l l o w e d t h e h e a r i n g r e c o r d t o remain open f o r 
an a d d i t i o n a l 45 days t o a l l o w SAIF t o depose Dr. Smith and t o sub
m i t a d d i t i o n a l documentary evidence. As SAIF c o r r e c t l y p o i n t s o u t , 
t h e Referee's s o l u t i o n was not adequate t o cure t he d e f e c t i n t h a t 
SAIF was denied an o p p o r t u n i t y t o p r e s e n t r e b u t t a l evidence from 
p h y s i c i a n s who c o u l d have examined c l a i m a n t a t o r near t h e t i m e o f 
th e g e n e r a t i o n o f t h e d i s p u t e d r e p o r t s . We conclude t h e March 3 
and March 25, 1981 r e p o r t s o f Dr. Smith are i n a d m i s s i b l e and have 
not c o n s i d e r e d them i n our review o f t h i s case. 

We t u r n t o SAIF's c o n t e n t i o n t h a t t h e Referee e r r e d i n f i n d i n g 
t h e D e t e r m i n a t i o n Order o f January 24, 1980 t o have been i s s u e d 
p r e m a t u r e l y . The Referee found t h e c l a i m t o have been p r e m a t u r e l y 
c l o s e d on t h e b a s i s t h a t t h e med i c a l r e p o r t s c o n c e r n i n g c l a i m a n t ' s 
m e d i c a l s t a t u s and a b i l i t y o r i n a b i l i t y t o work waxed o r waned over 
t h e course o f t i m e , and t h a t h i s c o n d i t i o n was pu n c t u a t e d by i n t e r 
m i t t e n t ups and downs. G e n e r a l l y speaking, t h a t may indeed be the 
case; however, i t i s c l e a r t h a t by the t i m e o f t h e issuance o f t h e 
c o n t e s t e d D e t e r m i n a t i o n Order, c l a i m a n t had achieved a m e d i c a l l y 
s t a t i o n a r y s t a t u s and t h e r e a f t e r remained s t a t i o n a r y f o r s e v e r a l 
months. On September 10, 1979 Dr. Campagna r e p o r t e d : "He has been 
r e l e a s e d t o h i s u s u a l and customary work. Mr. Behnke's c o n d i t i o n 
r e l a t e d t o h i s c l a i m i s m e d i c a l l y s t a t i o n a r y . " Dr. Campagna i n d i 
c a t e d a g a i n on November 11, 1979 t h a t c l a i m a n t was m e d i c a l l y s t a 
t i o n a r y . Claimant was examined on November 13, 1979 by Dr. Raaf, 
who a l s o found him t o be m e d i c a l l y s t a t i o n a r y . There are no con
t r a r y m e d i c a l o p i n i o n s i n t h e r e c o r d c o n c e r n i n g c l a i m a n t ' s c o n d i 
t i o n a t t h a t t i me and i t was n o t u n t i l March 24, 1980 t h a t c l a i m a n t 
r e t u r n e d t o Dr. Campagna c o m p l a i n i n g o f i n c r e a s e d symptomatology. 
We, t h e r e f o r e , f i n d t h a t t h e c l a i m was p r o p e r l y c l o s e d by Det e r m i 
n a t i o n Order o f January 24, 1980, and t h a t c l a i m a n t ' s r e t u r n t o Dr. 
Campagna i n March, 1980 c o n s t i t u t e d a n . a g g r a v a t i o n o f h i s 
c o n d i t i o n . 

The f i n a l i s s u e f o r re v i e w concerns t h e b a s i c c o m p e n s a b i l i t y 
o f c l a i m a n t ' s c o n d i t i o n . SAIF contends t h a t t h e r e i s no evidence 
s u p p o r t i n g t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c e r v i c a l c o n d i t i o n , 
b l a c k o u t s p e l l s and t i n n i t u s . We agree w i t h t h e Referee w i t h 
r e g a r d t o c l a i m a n t ' s c e r v i c a l problems and b l a c k o u t s p e l l s . Dr. 
Campagna's b a s i c d i a g n o s i s has been p o s t - t r a u m a t i c a g g r a v a t i o n o f 
c e r v i c a l s p o n d y l o s i s a t C5-6 and C6-7. Dr. Saez appears t o be i n 
agreement w i t h t h a t d i a g n o s i s . I n h i s r e p o r t o f October 10, 1979 
Dr. Campagna s t a t e d : "His p r e s e n t problems are r e l a t e d t o or the 
r e s u l t o f h i s i n j u r y o f J u l y 25, 1978." Dr. Raaf concluded t h a t 
c l a i m a n t s u s t a i n e d a muscle and l i g a m e n t s t r a i n superimposed on 
s p o n d y l o s i s . The a d m i s s i b l e e x h i b i t s a u t h o r e d by Dr. Smith a l s o 
s u p p o r t Drs. Campagna and Saez's d i a g n o s i s . I n h i s February 25, 
1981 r e p o r t Dr. Smith r e l a t e d a l l o f c l a i m a n t ' s problems t o a 
severe e x a c e r b a t i o n o f h i s c e r v i c a l s p o n d y l o s i s . We agree w i t h t h e 
Referee t h a t t h e evidence, as a whole, s u p p o r t s t h e c o m p e n s a b i l i t y 
o f c l a i m a n t ' s c e r v i c a l problems as w e l l as h i s b l a c k o u t s p e l l s . 

W i t h r e g a r d t o c l a i m a n t ' s t i n n i t u s c o n d i t i o n , however, we con
c l u d e t h a t t h e evidence does net s u p p o r t c o m p e n s a b i l i t y o f t h a t 
c o n d i t i o n . The Referee found t h a t t h e h i s t o r y o f t h e c l a i m 
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s u p p o r t e d h i s c o n c l u s i o n and t h a t t h e r e was no m e d i c a l o p i n i o n 
evidence d i r e c t l y a g a i n s t t h e c o m p e n s a b i l i t y o f t h a t c o n d i t i o n . 
We f i n d t h a t t o be a misstatement o f t h e p r o p e r burden o f p r o o f . 
See R i u t t a v. Mayflower Farms, I n c . , 19 Or App 278 (1974). Dr. 
Smith does appear t o r e l a t e c l a i m a n t ' s t i n n i t u s t o h i s i n d u s t r i a l 
i n j u r y and r e s u l t a n t c e r v i c a l d i f f i c u l t i e s . We note t h a t 
f o l l o w i n g s u r g e r y , most o f c l a i m a n t ' s problems d i d r e s o l v e . T h i s 
would seem t o be c o n s i s t e n t w i t h Dr. Smith's t h e o r y . However, 
c l a i m a n t ' s t i n n i t u s problems f a i l e d t o r e s o l v e . Thus Dr. Smith|s 
o p i n i o n r e l a t i n g t h a t c o n d i t i o n t o c l a i m a n t ' s c e r v i c a l problems, 
which were a r e s u l t o f the i n j u r y , seems q u e s t i o n a b l e . Therefore., 
we r e l y p r i m a r i l y on t h e o p i n i o n o f Dr. Lee, an o t o l a r y n g o l o g i s t . 
Dr. Lee s t a t e d t h a t he was unable t o d e t e r m i n e any r e l a t i o n between 
c l a i m a n t ' s i n j u r y and t h e t i n n i t u s . Dr. Lee r e l a t e d the problem t o 
c o c h l e a r a b n o r m a l i t y . We conclude t h a t c l a i m a n t has f a i l e d t o 
e s t a b l i s h t h a t h i s t i n n i t u s c o n d i t i o n i s r e l a t e d t o h i s i n d u s t r i a l 
i n j u r y . 

The Referee's o r d e r dated November 25, 1981 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . Those p o r t i o n s o f the o r d e r which s e t 
a s i d e t h e D e t e r m i n a t i o n Order o f January 24, 1980 as premature a r e 
r e v e r s e d . Those p o r t i o n s o f the o r d e r which s e t a s i d e SAIF's 
d e n i a l o f c o m p e n s a b i l i t y o f c l a i m a n t ' s t i n n i t u s c o n d i t i o n a r e a l s o 
r e v e r s e d . 

The remainder o f t h e Referee's o r d e r i s a f f i r m e d and t h e c l a i m 
i s remanded t o SAIF f o r t h e p r o v i s i o n o f b e n e f i t s b e g i n n i n g on 
March 24, 1980. Claimant's a t t o r n e y i s e n t i t l e d t o a f e e , p a y a b l e , 
by SAIF, o f $300 f o r s e r v i c e s on Board r e v i e w f o r s u c c e s s f u l l y 
d e f e n d i n g t h e Referee's o r d e r w i t h r e g a r d t o the d e n i a l o f May 11, 
1981. 

Claimant, by and t h r o u g h h i s t r e a t i n g p h y s i c i a n , r e q u e s t e d 
the i n s u r e r t o a u t h o r i z e medical t r e a t m e n t t h a t i n t h e p h y s i c i a n ' s 
o p i n i o n i s c a u s a l l y r e l a t e d t o c l a i m a n t ' s A p r i l 19, 1976 
i n d u s t r i a l i n j u r y . The i n s u r e r s u b m i t t e d a l l o f the m e d i c a l 
i n f o r m a t i o n t o the Board by a memorandum dated August 5, 1982. 
The i n s u r e r contends t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n and t h e 
need f o r s u r g e r y i s not r e l a t e d t o t h e 1976 compensable i n j u r y . 

The m a t e r i a l s s u b m i t t e d by the i n s u r e r i n d i c a t e a d i s p u t e 
ever e n t i t l e m e n t t o medical b e n e f i t s under ORS 656.245. 
Subs e c t i o n (1) of t h a t s t a t u t e p r o v i d e s i n p a r t : " I f . t h e c l a i m 
f o r m e d i c a l s e r v i c e s i s d e n i e d , t h e worker may submit t o t h e Eoard 
a r e q u e s t f o r h e a r i n g p u r s u a n t t o ORS 656.283." A l t h o u g h i t i s 
thus q u i t e c l e a r t h a t c l a i m s f o r medical s e r v i c e s must be f o r m a l l y 
accepted or denied n o t w i t h s t a n d i n g t h e e x p i r a t i o n o f a c l a i m a n t ' s 
a g g r a v a t i o n r i g h t s , i t would appear t h a t t h i s c l a i m f o r m e d i c a l 
s e r v i c e s has n e i t h e r been accepted nor d e n i e d . 

ORDER 

NORMAN JAGER, C l a i m a n t 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

Own Motion 82-0209M 
November 1 2 , 1982 
Own Motion O r d e r 
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We, t h e r e f o r e , c o n s t r u e t h e m a t e r i a l t h a t has been s u b m i t t e d 
t o us o s t e n s i b l y under our own motion a u t h o r i t y p u r s u a n t t o ORS 
656.278 t o a c t u a l l y be a req u e s t f o r h e a r i n g under ORS 656.283. 
The docket c l e r k i s d i r e c t e d t o s e t a p r e f e r e n t i a l h e a r i n g and t h e 
Referee i s d i r e c t e d t o take evidence on the i s s u e s o f e n t i t l e m e n t 
t o m e dical s e r v i c e s and p e n a l t i e s / a t t o r n e y ' s fees f o r f a i l u r e t o 
i s s u e an appealable o r d e r on those i s s u e s p u r s u a n t t o ORS 656.295, 
whether t o g r a n t c l a i m a n t compensation f o r temporary t o t a l 
d i s a b i l i t y under i t s own motion a u t h o r i t y . 

I T IS SO ORDERED. 

Reviewed by Board Members Lewis and F e r r i s . 

Claimant r e q u e s t s Board review o f Referee W i l l i a m s ' o r d e r 
which a f f i r m e d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f h i s c l a i m f o r an 
o c c u p a t i o n a l d i s e a s e i n v o l v i n g h i s r i g h t h i p , r i g h t knee and low 
back. Claimant contends he has proven t h e c o m p e n s a b i l i t y o f h i s 
case under t h e r a t i o n a l e p r e s e n t e d i n W e l l e r v. Union Carbide Co., 
288 Or 27 (197 9 ) . 

We accept t h e f a c t s as r e c i t e d by t h e Referee i n h i s o r d e r . 
Douglas S. Chi a p u z i o , 34 Van N a t t a 1255 (1982 ) , s e t s f o r t h t h e 
c r i t e r i a used t o reach a d e c i s i o n i n t h i s case. We must f i r s t 
c o n s i d e r c l a i m a n t ' s c l a i m i n l i g h t o f t h e t e s t i n W e l l e r , supra, 
e s p e c i a l l y p l a c i n g emphasis on t h e second c r i t e r i u m , t h a t b e i n g 
whether c l a i m a n t ' s u n d e r l y i n g d i s e a s e has been worsened by the j o b 
a c t i v i t y . We f i n d t h e preponderance o f t h e evidence i n d i c a t e s i t 
has n o t . A d m i t t e d l y , however, a statement made by Dr. Sloop, when 
viewed a l o n e c o u l d l e a d one t o an o p p o s i t e c o n c l u s i o n : 1 . . . h i ' ; 
p r e s e n t j o b does m a t e r i a l l y a ggravate h i s u n d e r l y i n g c o n d i t i o n . " 

Assuming, arguendo, t h a t c l a i m a n t has f u l f i l l e d a l l t he c r i 
t e r i a i n W e l l e r , h i s c o n d i t i o n must then be c o n s i d e r e d i n l i g h t o f 
SAIF v. Gygi , 55 Or App 570 (198 2 ) . C h i a p u z i o , supra. The most 
c l a i m a n t has been a b l e t o show i s t h a t h i s work a c t i v i t y was a 
m a t e r i a l c o n t r i b u t i n g cause o f h i s d i s a b i l i t y . Claimant i s 
s e v e r e l y obese, has d i a b e t e s and s u f f e r e d a t r a u m a t i c a u t o m o b i l e 
a c c i d e n t t o h i s r i g h t h i p i n 1968 which r e s u l t e d i n o s t e o a r t h r i t i s . 
We a r e not persuaded t h a t c l a i m a n t has shown h i s work was the major 
c o n t r i b u t i n g cause o f h i s c u r r e n t d i s a b i l i t y . 

ROBERT J . LYNN, C l a i m a n t 
Des C o n n a l l , C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 81- 0 5 7 4 3 
November 12, 1982 
O r d e r on R e v i e w 

ORDER 

The Referee's o r d e r dated A p r i l 30, 1982 i s a f f i r m e d . 
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WILLIAM M. S T I L L , C l a i m a n t WCB 80-03041 & 80-01909 
Emmons, K y l e e t a l . , C l a i m a n t ' s A t t o r n e y s November 12, 1982 
L i n d s a y , H a r t e t a l . , D e f e n s e A t t o r n e y s O r d e r on F u r t h e r C o n s i d e r a t i o n 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 
The SAIF C o r p o r a t i o n has requested r e c o n s i d e r a t i o n o f th e 

Beard's Order on R e c o n s i d e r a t i o n e n t e r e d h e r e i n on October 29, 
1982. 

P r e v i o u s l y , t h e Eoard i s s u e d i t s Order on Review on August 
18, 1982. Peter K i e w i t & Sons and i t s i n s u r e r r e q u e s t e d r e c o n 
s i d e r a t i o n and t h e Board e n t e r e d i t s Order o f Abatement h e r e i n on 
September 15, 1982. The Board i s s u e d i t s Order on R e c o n s i d e r a t i o n 
on October 28, 1982. By l e t t e r dated November 8, 1982, t h e SAIF 
C o r p o r a t i o n r e q u e s t e d r e c o n s i d e r a t i o n o f t h e Order on Reconsidera
t i o n . 

I n our i n i t i a l r eview o f t h i s case and our rev i e w on r e c o n 
s i d e r a t i o n , we took i n t o account t h e evidence and the arguments 
the SAIF C o r p o r a t i o n r e l i e s upon. Vie are not persuaded t o m o d i f y 
our Order on R e c o n s i d e r a t i o n . 

ORDER 

On SAIF C o r p o r a t i o n ' s request f o r r e c o n s i d e r a t i o n o f t h e 
Board's October 29, 1982 Order on R e c o n s i d e r a t i o n , t h e Board 
adheres t o i t s former o r d e r . 

CAROLYN TURAN, C l a i m a n t Own Motion 82-0186M 
Emmons, K y l e e t a l . , C l a i m a n t ' s A t t o r n e y s November 12, 1982 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y Own Motion O r d e r 
The Board i s s u e d an Own Mo t i o n Order on October 29, 1982 

which d e n i e d c l a i m a n t ' s r e q u e s t f o r own moti o n r e l i e f based on t h e 
f a c t t h a t t h e a v a i l a b l e evidence i n d i c a t e d t h a t c l a i m a n t had 
v o l u n t a r i l y r e t i r e d from t h e l a b o r market. Claimant's a t t o r n e y 
has s u b m i t t e d new evidence t h a t i n d i c a t e s c l a i m a n t was a c t u a l l y 
a t t e m p t i n g t o p a r t i c i p a t e i n a v o c a t i o n a l r e h a b i l i t a t i o n program 
i n 1981, j u s t p r i o r t o her most r e c e n t " a g g r a v a t i o n , " and t h a t she 
was n o t r e t i r e d . We have reviewed t he evidence and agree t h a t 
c l a i m a n t i s e n t i t l e d t o compensation f o r temporary t o t a l 
d i s a b i l i t y . Claimant came under m e d i c a l t r e a t m e n t sometime i n 
September, 1981. However, t h e f i r s t m e d i c a l l y v e r i f i e d i n d i c a t i o n 
t h a t c l a i m a n t was t e m p o r a r i l y t o t a l l y d i s a b l e d i s i n a May 28, 
1982 l e t t e r o f Dr. G e r s t n e r . We conclude t h a t h er t i m e l o s s 
b e n e f i t s s h o u l d commence on May 28, 1982 and c o n t i n u e u n t i l 
c l o s u r e i s a u t h o r i z e d p u r s u a n t t o ORS 656.278. 'Claimant's 
a t t o r n e y i s e n t i t l e d t o an a t t o r n e y f ee equal t o 25% o f t h e 
i n c r e a s e d compensation c l a i m a n t i s g r a n t e d by t h i s o r d e r , n o t t o 
exceed $400. 

IT IS SO ORDERED. 
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REBON ARMSTRONG, C l a i m a n t 
R i c h a r d F o w l k e s , C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 81-02568 & 81-02567 
November 16, 1982 
O r d e r on Re v i e w 

Reviewed by Board Members Barnes and F e r r i s . 

S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of t h a t p o r t i o n of R e f e r e e 
N e a l ' s o r d e r which s e t a s i d e S A I F ' s d e n i a l of c l a i m a n t ' s a g g r a v a 
t i o n c l a i m . 

W hile we do not d i s a g r e e w i t h any of the R e f e r e e ' s f i n d i n g s 
of f a c t r e g a r d i n g c l a i m a n t ' s s e v e r a l i n j u r i e s and d i s e a s e s , f o r 
p u r p o s e s of t h i s c a s e the e s s e n t i a l f a c t s a r e a s f o l l o w s . 

September 6, 1978: C l a i m a n t s u f f e r e d a compensable c e r v i c a l 
i n j u r y . 

September 4, 1980: A R e f e r e e s i g n e d a s t i p u l a t i o n r e s o l v i n g 
a l l i s s u e s t h a t were r a i s e d or c o u l d have been r a i s e d i n c l a i m a n t ' s 
t h e n p ending r e q u e s t f o r h e a r i n g on the D e t e r m i n a t i o n Order t h a t 
c l o s e d h i s c e r v i c a l i n j u r y c l a i m . 

October 2, 1980: C l a i m a n t was h o s p i t a l i z e d and, on October 
13, 1980, Dr. Ordonez performed a c e r v i c a l foraminotomy f o r c l a i m 
a n t ' s c e r v i c a l s p o n d y l o s i s . T h i s i s the b a s i s of c l a i m a n t ' s a g g r a 
v a t i o n c l a i m . 

T here a r e two i s s u e s : (1) whether the c o n d i t i o n f o r which 
s u r g e r y was performed i n October of 1980 was c a u s a l l y r e l a t e d t o 
c l a i m a n t ' s compensable i n j u r y i n September of 1978; and (2) whether 
c l a i m a n t e s t a b l i s h e d t h a t h i s c e r v i c a l c o n d i t i o n worsened a f t e r the 
l a s t award o f compensation i n September, 1980. C l a i m a n t ' s dilemma, 
a s we view t h i s c a s e , i s t h a t h i s p r o o f of c a u s a l r e l a t i o n s h i p a l s o 
p r o v e s a l a c k of any w o r s e n i n g i n h i s c o n d i t i o n . 

We f i n d the most complete and p e r s u a s i v e a n a l y s i s of t h e 
c a u s a l r e l a t i o n s h i p between the 1978 i n j u r y and the 1980 s u r g e r y t o 
be s t a t e d i n two r e p o r t s r e a d i n c o n j u n c t i o n , Dr. S n o d g r a s s ' r e p o r t 
d a t e d A p r i l 20, 1981 ( E x . 172) and Dr. Grewe's r e p o r t d a t e d A p r i l 
5, 1982 ( E x . 1 7 8 ) . Comparing 1976, i . e . , two y e a r s p r e - i n j u r y , and 
1980, i . e . , two y e a r s p o s t - i n j u r y , myelograms, Dr. Grewe 
c o n c l u d e d : " C e n t r a l bar d e f e c t s and l a t e r a l d e f e c t s a t C4-5 and 
C6-7 were . . . p r e t t y much the same." E x p r e s s i n g the same 
thought, Dr. Snodgrass f i r s t n o t e s t h a t c l a i m a n t ' s 1980 s u r g e r y was 
" f o r a problem which e x i s t e d p r i o r t o h i s . 1 9 7 8 i n j u r y . " However, 
Dr. S n o d g r a s s , who had r e v i e w e d a l l o f the m e d i c a l r e c o r d s , 
c o n t i n u e d : 

". . . t h e r e i s s t i l l a problem. I do not 
f i n d any r e p o r t s i n d i c a t i n g any symptoms i n 
the a r e a of the neck p r i o r t o [ t h e 1978] 
i n j u r y . [ T h u s ] you a r e f a c e d w i t h the prob
lem of c o n t i n u o u s c o m p l a i n t s i n the same 
g e n e r a l a r e a s i n c e h i s i n j u r y . . . I f he 
d i d , indeed, have c o m p l a i n t s r e f e r r a b l e t o 
the n e c k - s h o u l d e r s , e t c . , o n l y subsequent 
t o h i s September 1978 i n j u r y , then I t h i n k 
some r e l a t i o n s h i p w i t h t h a t i n j u r y would 
have t o be assumed." 
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From c l a i m a n t ' s t e s t i m o n y and t h e r e s t of t he voluminous 
m e d i c a l r e c o r d , we c o n c l u d e t h a t c l a i m a n t ' s c e r v i c a l s p o n d y l o s i s , 
a l t h o u g h a p p a r e n t on a 1976 myelogram, was asymptomatic p r i o r t o 
h i s 1978 c e r v i c a l i n j u r y and was b a s i c a l l y c o n t i n u o u s l y symptomatic 
f o l l o w i n g h i s 1978 i n j u r y . The t e m p o r a l r e l a t i o n s h i p t h e o r y 
espoused by Dr. Snodgrass i s not n e c e s s a r i l y c o n c l u s i v e . Compare 
Joe McKenzie, 31 Van N a t t a 101 (1981) a f f ' d 57 Or App 426 ( 1 9 8 2 ) , 
w i t h Edwards v. S A I F , 30 Or App 21 ( 1 9 7 7 ) . But i n t h i s c a s e we a r e 
p e r s u a d e d by Dr. S n o d g r a s s 1 a n a l y s i s . 

T hat a n a l y s i s , however, i s p r e m i s e d on " c o n t i n u o u s c o m p l a i n t s " 
i n the n e c k - s h o u l d e r a r e a between c l a i m a n t ' s i n j u r y i n 1978 and 
s u r g e r y i n 1980. We have found t h i s p r e m i s e t o be o t h e r w i s e 
s u p p o r t e d by the r e c o r d . How then can c l a i m a n t show h i s c o n d i t i o n 
worsened a s r e q u i r e d by the a g g r a v a t i o n s t a t u t e i n t h e s h o r t i n t e r -
v a l between the s t i p u l a t e d o r d e r s i g n e d by a R e f e r e e i n e a r l y 
September of 1980 and c l a i m a n t ' s h o s p i t a l i z a t i o n and s u r g e r y i n 
October of 1980? 

We c o n c l u d e t h a t c l a i m a n t ' s c e r v i c a l c o n d i t i o n s i m p l y d i d not 
worsen i n t h i s p e r i o d of about one month. The myelogram f i n d i n g s 
remained t h e same. C l a i m a n t ' s symptoms remained t h e same. A l l 
t h a t r e a l l y changed was c l a i m a n t ' s p h y s i c i a n ; and Dr. Ordonez 
d e c i d e d t o p r o c e e d w i t h s u r g e r y a f t e r c l a i m a n t ' s p r i o r p h y s i c i a n s 
had t r i e d two y e a r s of c o n s e r v a t i v e t r e a t m e n t w i t h o u t s u c c e s s . 

T h i s c a s e c o u l d be viewed a s a premature c l o s u r e problem, i n 
t h a t c l a i m a n t ' s 1978 i n j u r y a g g r a v a t e d o r a c c e l e r a t e d h i s c e r v i c a l 
s p o n d y l o s i s , which was not s t a t i o n a r y a t the time of c l a i m c l o s u r e . 
See W i l l i a m Bunce, 33 Van N a t t a 546 ( 1 9 8 1 ) . But we do not t h i n k 
the Bunce app r o a c h o f f e r s c l a i m a n t any a i d i n t h i s c a s e . C l a i m a n t 
not o n l y f a i l e d t o r a i s e t h e i s s u e of premature c l o s u r e , he a f f i r 
m a t i v e l y p a r t i c i p a t e d i n the September, 1980 s t i p u l a t i o n g r a n t i n g 
an award f o r permanent d i s a b i l i t y t h a t was o n l y a p p r o p r i a t e t o 
award a t t h a t time i f c l a i m a n t was i n f a c t s t a t i o n a r y . 

N o t w i t h s t a n d i n g our c o n c l u s i o n t h a t c l a i m a n t has not p r o v e n 
h i s c e r v i c a l c o n d i t i o n worsened a f t e r the l a s t award of compensa
t i o n w i t h i n the meaning of ORS 656.273, i t does not f o l l o w t h a t 
c l a i m a n t i s not e n t i t l e d t o any form of c o mpensation b e n e f i t s . ORS 
656.245 p r o v i d e s f o r ongoing m e d i c a l s e r v i c e s f o r t h e c o n s e q u e n c e s 
of a compensable i n j u r y . We d i s c u s s e d the i n t e r r e l a t i o n s h i p of ORS 
656.273 and 656.245 i n Mary Ann H a l l , 31 Van N a t t a 56 ( 1 9 8 1 ) : 

"The f i r s t i s s u e i s v a r i o u s l y d e s c r i b e d i n 
the r e c o r d a s a c l a i m f o r m e d i c a l s e r v i c e s , 
ORS 656.245, and a c l a i m f o r a g g r a v a t i o n , 
ORS 656.273. That a m b i g u i t y i n the r e c o r d 
i s e x p l a i n e d i n p a r t by an a m b i g u i t y i n t h e 
s t a t u t e s . ORS 656.245 p r o v i d e s t h a t i n j u r e d 
w o r k e r s s h a l l r e c e i v e 'medical s e r v i c e s f o r 
c o n d i t i o n s r e s u l t i n g from the i n j u r y f o r 
s u c h p e r i o d a s the n a t u r e of t h e i n j u r y o r 
the p r o c e s s of the r e c o v e r y r e q u i r e s . ' 
S t a n d i n g a l o n e , ORS 656.245 p r o v i d e s f o r 
on-going m e d i c a l c a r e . The a g g r a v a t i o n 
s t a t u t e , ORS 656.273, a l s o r e f e r s t o 
m e d i c a l c a r e : 'An i n j u r e d worker i s 
e n t i t l e d t o a d d i t i o n a l compensation, 
i n c l u d i n g m e d i c a l s e r v i c e s , f o r worsened 
c o n d i t i o n s r e s u l t i n g from the o r i g i n a l 
i n j u r y . ' _ 1 5 5 2 . 



" I n t e r p r e t i n g t h e s e two s t a t u t e s t o g e t h e r , 
a c l a i m f o r ORS 656.245 m e d i c a l s e r v i c e s i s 
p r o c e s s e d , p r o c e d u r a l l y , as an a g g r a v a t i o n 
c l a i m d u r i n g the f i v e y e a r a g g r a v a t i o n 
p e r i o d . I t does not f o l l o w , however, t h a t 
a c l a i m f o r ORS 656.245 m e d i c a l s e r v i c e s 
r e s u l t s i n an a g g r a v a t i o n r e o p e n i n g of a 
c l a i m . . . [ T ] h i s c a s e i l l u s t r a t e s a s i t u a 
t i o n t h a t , a l t h o u g h p r o c e s s e d a s an a g g r a v a 
t i o n c l a i m , cannot r e s u l t i n a g g r a v a t i o n 
r e o p e n i n g , but o n l y an o r d e r t o p r o v i d e 
r e q u e s t e d m e d i c a l s e r v i c e s . " 

See a l s o W i l l a r d B. Evans, 34 Van N a t t a 490 ( 1 9 8 2 ) . 

From our f i n d i n g s s t a t e d above, t h a t c l a i m a n t ' s 1980 s u r g e r y 
was c a u s a l l y r e l a t e d t o h i s 1978 i n j u r y , i t f o l l o w s t h a t c l a i m a n t 
i s e n t i t l e d t o have t h i s m e d i c a l t r e a t m e n t p r o v i d e d under ORS 
656.245. However, from our f i n d i n g s s t a t e d above, t h a t c l a i m a n t 
h a s not pro v e n h i s c e r v i c a l c o n d i t i o n worsened between September 4, 
1980 and October 2, 1980, i t f o l l o w s t h a t , c o n t r a r y t o t he 
R e f e r e e ' s c o n c l u s i o n , c l a i m a n t i s not e n t i t l e d t o c l a i m r e o p e n i n g 
p u r s u a n t t o ORS 656.273. 

We a f f i r m t h e R e f e r e e ' s award of a f e e to c l a i m a n t ' s 
a t t o r n e y , a l t h o u g h the b a s i s f o r t h i s award i s f o r p r e v a i l i n g on a 
d e n i a l of m e d i c a l s e r v i c e s r a t h e r t h a n f o r p r e v a i l i n g on a d e n i a l 
of a g g r a v a t i o n r e o p e n i n g . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 30, 1982 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . Those p o r t i o n s t h a t o r d e r e d c l a i m a n t ' s c l a i m 
reopened on t he b a s i s of a g g r a v a t i o n p u r s u a n t t o ORS 656.273 a r e 
r e v e r s e d and i n l i e u t h e r e o f , the S A I F C o r p o r a t i o n i s o r d e r e d t o 
pay f o r c l a i m a n t ' s h o s p i t a l i z a t i o n and s u r g e r y of October, 1980 
p u r s u a n t t o ORS 656.245. The remainder of t he R e f e r e e ' s o r d e r i s 
a f f i r m e d . 

BRENT BENNETT, C l a i m a n t WCB 81-09721 & 81-09722 
James C. S i m s , C l a i m a n t ' s A t t o r n e y November 16, 1982 
K e i t h S k e l t o n , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
E a r l M. P r e s t o n , D e f e n s e A t t o r n e y 
Reviewed by Board Members L e w i s and F e r r i s . 

L i b e r t y Mutual I n s u r a n c e Company and i t s i n s u r e r H e w l e t t -
P a c k a r d have r e q u e s t e d r e v i e w of t h o s e p o r t i o n s of R e f e r e e 
Mongrain's o r d e r which found t h a t c l a i m a n t had s u s t a i n e d an a g g r a 
v a t i o n r a t h e r than a new i n j u r y , and awarded a t t o r n e y ' s f e e s i n the 
amount of $650 p a y a b l e by L i b e r t y Mutual. 

We adopt the R e f e r e e ' s f i n d i n g s of f a c t a s our own. T h i s c a s e 
i n v o l v e s p r i m a r i l y a r e s p o n s b i l i t y i s s u e between t h e " a g g r a v a t i o n " 
e m p l o y e r / i n s u r e r ( H e w l e t t - P a c k a r d and L i b e r t y Mutual) and t h e "new 
i n j u r y " e m p l o y e r / i n s u r e r ( C i t y of Medford and i t s i n s u r e r t h e S A I F 
C o r p o r a t i o n ) . 
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L i b e r t y Mutual v i g o r o u s l y c o n t e n d s t h a t under a l i n e of c a s e s 
c u l m i n a t i n g i n the Supreme C o u r t ' s d e c i s i o n i n B r a c k e v. B a z a ' r , 
I n c . , 293 Or 239 (1982) i t i s now t h e law t h a t t h e subsequent 
employer becomes r e s p o n s i b l e f o r a c o n d i t i o n i f t h e work e x p o s u r e 
t h e r e c o u l d have c a u s e d the i n j u r y . 

"We b e l i e v e t h a t i s a m i s s t a t e m e n t o f t h e 
C o u r t ' s h o l d i n g i n B r a c k e . The ' c o u l d 
have' language r e l a t e s t o the r u l e of p r o o f 
under I n k l e y v. F o r e s t P r o d u c t s Co., 288 Or 
337 (1980) where i t i s u n c l e a r whether the 
the subsequent employment c o n t r i b u t e d a t 
a l l t o t h e c o n d i t i o n w h i c h i s d i s a b l i n g t h e 
worker. The 'could have" t e s t i s not used 
a s a d e f e n s e by one e m p l o y e r / i n s u r e r 
a g a i n s t a n o t h e r e m p l o y e r / i n s u r e r i n the 
a s s i g n m e n t of l i a b i l i t y . " 

We b e l i e v e t h e Court i n B r a c k e made i t q u i t e c l e a r t h a t t h e d e t e r 
m i n a t i o n of r e s p o n s i b i l i t y i n i n j u r y c a s e s depends on d e t e r m i n i n g 
whether a new i n j u r y o c c u r r e d , not whether a new i n j u r y c o u l d have 
o c c u r r e d . See p a r t i c u l a r l y t h e C o u r t ' s d i s c u s s i o n a t 293 Or 245. 
The t e s t of whether a new i n j u r y o c c u r r e d i s t h e " l a s t i n j u r i o u s 
e x p o s u r e " s t a n d a r d e n u n c i a t e d and a p p l i e d i n numerous a p p e l l a t e 
and Board d e c i s i o n s . 

We a r e not i n c l i n e d t o r e h a s h the e v i d e n c e i n t h i s c a s e 
r e l a t i n g t o t he a g g r a v a t i o n v e r s u s new i n j u r y i s s u e . S u f f i c e i t t o 
say t h a t we a g r e e w i t h the R e f e r e e and t h e r e f o r e a f f i r m and adopt 
t h a t p a r t of h i s o r d e r r e l a t i n g t o the r e s p o n s i b i l i t y i s s u e . 

. L i b e r t y Mutual a l s o q u e s t i o n s whether the R e f e r e e c o r r e c t l y 
a s s e s s e d an a t t o r n e y ' s f e e a g a i n s t i t . L i b e r t y Mutual p o i n t s out 
t h a t i t d e n i e d r e s p o n s i b i l i t y o n l y and n e i t h e r d e n i e d c o m p e n s a b i l 
i t y nor r e q u e s t e d c l a i m a n t ' s p r e s e n c e a t the h e a r i n g . A l t h o u g h an 
o r d e r i s s u e d p u r s u a n t t o ORS 656.307 i n t h i s c a s e , S A I F s u b s e 
q u e n t l y d e n i e d c o m p e n s a b i l i t y and the o r d e r was r e v o k e d . At t h e 
h e a r i n g , c l a i m a n t ' s c o u n s e l s t a t e d : 

"Mr. B e n n e t t i s not p a r t i c u l a r about who 
p a y s h i s b e n e f i t s . The main t h i n g f o r us 
today i s t o e s t a b l i s h h i s e n t i t l e m e n t . " 

Under t h e s e c i r c u m s t a n c e s , c l a i m a n t ' s a t t o r n e y i s not e n t i t l e d t o 
an a t t o r n e y ' s f e e a t the h e a r i n g l e v e l f o r s e r v i c e s r e n d e r e d i n 
c o n n e c t i o n w i t h the i s s u e of r e s p o n s i b i l i t y . OAR 438-47-090. C f . 
Robert Heilman, WCB Case Nos. 81-02750, 81-02751, 34 Van N a t t a 1487 
( O c t o b e r 15, 1 9 8 2 ) . 

S A I F , however, had d e n i e d c o m p e n s a b i l i t y , and c l a i m a n t , t h e r e 
f o r e , was r e q u i r e d t o appear and seek r e v e r s a l o f t h a t d e n i a l . The 
R e f e r e e ' s o r d e r does not r e f e r t o S A I F ' s d e n i a l of c o m p e n s a b i l i t y ; 
i t m e r e l y a f f i r m s t h e i n i t i a l d e n i a l of r e s p o n s i b i l i t y . However, 
i t i s c l e a r from the R e f e r e e ' s o p i n i o n t h a t he r e j e c t e d S A I F ' s con
t e n t i o n t h a t some o f f - t h e - j o b i n c i d e n t was the c a u s e o f c l a i m a n t ' s 
e x a c e r b a t i o n . The R e f e r e e s h o u l d have s p e c i f i c a l l y s e t a s i d e 
S A I F ' s d e n i a l of c o m p e n s a b i l i t y . We r e g a r d t h i s a s an o v e r s i g h t . 
S i n c e t he c l a i m a n t p r e v a i l e d i n h a v i n g a d e n i a l s e t a s i d e , he i s 
e n t i t l e d t o an i n s u r e r - p a i d a t t o r n e y ' s f e e . ORS 6 5 6 . 3 8 6 ( 1 ) . T h i s 
fee i s p a y a b l e by SAIF, not by L i b e r t y Mutual. 
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C l a i m a n t ' s a t t o r n e y i s not e n t i t l e d t o an a t t o r n e y ' s f e e on 
Eoard r e v i e w . Robert Heilman, s u p r a . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 7, 1982 i s m o d i f i e d . S A I F ' s 
d e n i a l d a t e d November 25, 1981 i s s e t a s i d e . The a t t o r n e y ' s f e e 
awarded i n p a r t (4) of the R e f e r e e ' s o r d e r s h a l l be p a i d by S A I F , 
not L i b e r t y Mutual. E x c e p t a s m o d i f i e d , t h e R e f e r e e ' s o r d e r i s 
a f f i r m e d . 

Reviewed by Board Members L e w i s and F e r r i s . 

The c l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e ' s L e a h y ' s o r d e r w h i c h 
found c l a i m a n t not e n t i t l e d t o time l o s s from September 15, 1981 t o 
F e b r u a r y 8, 1982. T h i s p e r i o d of time i s the i n t e r v a l a f t e r c l a i m 
a n t was found m e d i c a l l y s t a t i o n a r y on September 15, 1981 and b e f o r e 
he began a v o c a t i o n a l r e h a b i l i t a t i o n program on F e b r u a r y 8, 1982. 

The c l a i m a n t c o n t e n d s : (1) t h a t ORS 6 5 6 . 2 6 8 ( 1 ) , r e g a r d i n g 
payment of temporary d i s a b i l i t y c o m p ensation s h o u l d be r e a d t o p r o 
h i b i t t e r m i n a t i o n of t h o s e payments w h i l e a c l a i m a n t i s a w a i t i n g 
e n t r y i n t o a v o c a t i o n a l r e h a b i l i t a t i o n program even though t h e 
c l a i m a n t i s m e d i c a l l y s t a t i o n a r y , and- ( 2 ) t h a t OAR 
4 3 6 - 6 1 - 0 2 0 ( 6 ) ( c ) r e q u i r e s t h a t w o r k e r s a r e t o be r e f e r r e d t o t h e 
F i e l d S e r v i c e s D i v i s i o n a f t e r 90 days of c o n s e c u t i v e time l o s s f o r 
v o c a t i o n a l a s s i s t a n c e , b u t " t h a t c l a i m a n t was not r e f e r r e d u n t i l 
December 2, 1981, even though he had been r e c e i v i n g c o n s e c u t i v e 
time l o s s s i n c e A p r i l 17, 1980. 

The i n s u r e r r e s p o n d s : (1) t h a t "a worker whose c o n d i t i o n i s 
m e d i c a l l y s t a t i o n a r y , but i n a c t i v e o r employed a t l e s s than f u l l 
p o t e n t i a l w h i l e a w a i t i n g v o c a t i o n a l r e h a b i l i t a t i o n , i s not e n t i t l e d 
t o t emporary d i s a b i l i t y b e n e f i t s " c i t i n g A u s t i n v. SAIF, 48 Or App 
7, 10-11 ( 1 9 8 0 ) , and ( 2 ) t h a t c l a i m a n t had been r e f e r r e d t o t h e 
F i e l d S e r v i c e s D i v i s i o n t h r e e t i m e s p r i o r t o the December, 1981 
r e f e r r a l . P r i o r r e f e r r a l s were made i n A p r i l , 1976, March, 1978, 
and August, 1978, but the c l a i m a n t f a i l e d t o show any i n t e r e s t i n 
r e h a b i l i t a t i o n . The c l a i m a n t was informed i n May, 1978 t h a t he 
s h o u l d c o n t a c t the D i v i s i o n i f he wanted t o a v a i l h i m s e l f of t h e i r 
s e r v i c e s . 

We know of no c a s e law t h a t p e r m i t s a r e a d i n g o f ORS 
6 5 6 . 2 6 8 ( 1 ) a s the c l a i m a n t s u g g e s t s . I n f a c t , A u s t i n v. S A I F , 
s u p r a , has s p e c i f i c a l l y h e l d t o the c o n t r a r y ( s e e e s p e c i a l l y 
f o o t n o t e 1 i n t e r a l i a ) . T h e r e f o r e , we a f f i r m t h e R e f e r e e ' s o r d e r 
f i n d i n g t h a t c l a i m a n t i s not e n t i t l e d t o time l o s s from September 
15, 1981 t o F e b r u a r y 8, 1982. 

We have no j u r i s d i c t i o n t o d e c i d e c l a i m a n t ' s second c o n t e n t i o n 
r e g a r d i n g the i n s u r e r ' s f a i l u r e t o t i m e l y r e f e r t h e c l a i m a n t t o the 
F i e l d S e r v i c e s D i v i s i o n f o r v o c a t i o n a l a s s i s t a n c e . V i o l a t i o n s of 
OAR 4 3 6 - 6 1 - 0 2 0 ( 0 may be p e n a l i z e d by t h e D i r e c t o r of the Worker's 
Compensation Department, p u r s u a n t t o OAR 436-61-981. 

ALBERT BLANCHARD, C l a i m a n t 
K i r k p a t r i c k e t a l . , C l a i m a n t ' s A t t o r n e y s 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 82-00011 
November 16, 1982 
O r d e r on R e v i e w 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 24, 1982 i s a f f i r m e d . 
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JAMES E . FOSSUM, C l a i m a n t WCB 81-07704 
R i c h a r d s o n e t a l . ' , C l a i m a n t ' s A t t o r n e y s November 16, 1982 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members Ba r n e s and L e w i s . 

S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e Menashe's o r d e r i n 
t h i s e n f o r c e m e n t p r o c e e d i n g t h a t d i r e c t e d S A I F t o comply w i t h an 
e a r l i e r l i t i g a t i o n o r d e r and a s s e s s e d p e n a l t i e s and a t t o r n e y f e e s 
b e c a u s e o f S A I F ' s noncompliance. 

The i s s u e i s whether an a p p e l l a t e c o u r t d e c i s i o n f i n d i n g a 
c l a i m t o be compensable imposes a duty on t he i n d u s t r i a l i n s u r e r t o 
pay c o m p e n s a t i o n under c i r c u m s t a n c e s i n which t h e a p p e l l a t e c o u r t ' s 
d e c i s i o n a s e x p r e s s e d i n an o p i n i o n i s not f o l l o w e d by t h e i s s u a n c e 
of a mandate. 

The C o u r t of A p p e a l s h a s r e c e n t l y r e s o l v e d t h i s i s s u e i n f a v o r 
o f t h e p o s i t i o n S A I F a s s e r t s i n t h i s c a s e . S A I F v. C a s t r o , 60 Or 
App 112 (1982.) 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 23, 1982 i s r e v e r s e d . 

JAMES W. MEAD, C l a i m a n t WCB 81-09602 
James P. O'N e a l , C l a i m a n t ' s A t t o r n e y November 16, 1982 
Schwabe, W i l l i a m s o n e t a l . , D e f e n s e A t t o r n e y s O r d e r D e n y i n g M o tion t o D i s m i s s 
The employer has mcved t o d i s m i s s c l a i m a n t ' s request f o r 

review o f the^Referee's September 13, 1S82 order,' on the grounds 
t h a t c l a i m a n t ' s r e q u e s t f o r review was not served upon a t t o r n e y s 
f o r the employer. See ORS 656.295(2). 

The employer's motion i s d e n i e d . Matthew Sampson, 34 Van 
Natta 1145 (1.S62). See a l s o ORS 656-.005(19) and N o l l e n v. S»IF, 
23 Or App 420 (1S75). 

IT. IS SO ORDERED. 
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GORDON L . OGDEN, C l a i m a n t WCB 80-11536 & 81-09657 
Coons & McKeown, C l a i m a n t ' s A t t o r n e y s November 16, 1982 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 
Reviewed by Board Members Ba r n e s and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e Seymour's 
o r d e r which s e t a s i d e i t s d e n i a l of c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e 
c l a i m f o r h i s October 6, 1980 m y o c a r d i a l i n f a r c t i o n and s ubsequent 
t r i p l e b y p a s s s u r g e r y . The i s s u e i s c o m p e n s a b i l i t y . 

We adopt the R e f e r e e ' s f i n d i n g s of f a c t , but summarize the 
most s i g n i f i c a n t f a c t s h e r e f o r p u r p o s e s of our r e v i e w . 

C l a i m a n t became a p o l i c e o f f i c e r i n October o f 1966 a t t h e age 
of 21. At t h a t time he was employed by t h e C i t y of Coos Bay a s a 
p a t r o l o f f i c e r . C l a i m a n t was 5'11 1/2" t a l l and t h e n weighed 170 
pounds. He had been a c i g a r e t t e smoker s i n c e the age of 15 o r 16. 
I n 1970, a t the age of 25, c l a i m a n t was promoted t o t h e rank o f 
s e r g e a n t and s e r v e d a s a Watch Commander. I n 1974 he began working 
on t h e b u r g l a r y squad and r e c e i v e d s p e c i a l i n s t r u c t i o n i n t h e use 
and t r a i n i n g o f p o l i c e dogs. C l a i m a n t worked a p p r o x i m a t e l y 12 
h o u r s a day, spending h i s e v e n i n g h o u r s t r a i n i n g dogs and a n s w e r i n g 
c a l l s w hich r e q u i r e d the use of dogs. C l a i m a n t ' s weight went from 
170 t o 195 pounds and h i s c i g a r e t t e smoking i n c r e a s e d . 

I n 1977 c l a i m a n t was h i r e d by the C i t y of H i l l s b o r o t o s e r v e 
a s an O p e r a t i o n s L i e u t e n a n t . H i s d u t i e s expanded s u b s t a n t i a l l y . 
He worked n i n e t o t e n hours p e r day and c o n t i n u e d t o t r a i n dogs a t 
n i g h t . C l a i m a n t s u p e r v i s e d 25 t o 30 o t h e r p o l i c e o f f i c e r s and was 
r e s p o n s i b l e f o r many a s p e c t s of d e p a r t m e n t a l o p e r a t i o n s . H i s 
employment w i t h t h e C i t y o f H i l l s b o r o was not a p a r t i c u l a r l y p l e a 
s u r a b l e e x p e r i e n c e . P e r s o n n e l problems and c o n f l i c t s w i t h o t h e r 
members of the f o r c e , i n c l u d i n g h i s m i l i t a r i s t i c c a p t a i n , c a u s e d 
c l a i m a n t c o n s i d e r a b l e s t r e s s . C l a i m a n t was i n c o m p e t i t i o n w i t h 

a n o t h e r member of the f o r c e f o r a promotion. H i s m a r i t a l and 
s o c i a l l i f e d e t e r i o r a t e d , and he s u f f e r e d c o n s i d e r a b l e a n x i e t y when 
a c l o s e f r i e n d and f e l l o w o f f i c e r d i e d i n the l i n e o f duty, f o r 
which c l a i m a n t f e l t t h a t h i s C h i e f of P o l i c e h e l d him r e s p o n s i b l e . 
C l a i m a n t g a i n e d a p p r o x i m a t e l y 20 pounds w h i l e working i n H i l l s b o r o 
and h i s smoking c o n t i n u e d t o i n c r e a s e . 

I n 1980 c l a i m a n t l e f t H i l l s b o r o and went t o work f o r Coos 
County a s an O p e r a t i o n s L i e u t e n a n t , working 60 t o 70 hours p e r 
week. C l a i m a n t ' s main j o b was t h a t of a " t r o u b l e s h o o t e r " whose 
j o b i t was t o c l e a n up o p e r a t i o n s a t Coos County. C l a i m a n t was 
c o n f r o n t e d w i t h a c o n s i d e r a b l e amount of r e s i s t a n c e and r e s e n t m e n t 
from o t h e r members of the f o r c e b e c a u s e he was p e r c e i v e d a s an 
" o u t s i d e r . " He e x p e r i e n c e d d i f f i c u l t i e s w i t h o t h e r members o f the 
f o r c e whom he f e l t were t r y i n g t o undermine h i s work and a u t h o r i t y . 

I n August of 1980 c l a i m a n t f i r s t began n o t i c i n g c h e s t p r o b 
lems, i n v o l v i n g s h o r t n e s s of b r e a t h . On September 11, 1980, . 
f o l l o w i n g h i s p a r t i c i p a t i o n on s e v e r a l a c c i d e n t r e v i e w b o a r d s , 
c l a i m a n t began s u f f e r i n g c h e s t p a i n . He was examined a t t h e 
C o q u i l l e C l i n i c , where an e l e c t r o c a r d i o g r a m was p e r f o rmed. C l a i m 
a n t r e t u r n e d to work. On September 13, 1980 he a g a i n began t o 
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" I n t h e f a c e of t h e s e m u l t i p l e o t h e r and 
i m p o r t a n t r i s k f a c t o r s f o r c o r o n a r y h e a r t 
d i s e a s e i n Mr. Ogden's c a s e , i t would be 
d i f f i c u l t f o r me t o i d e n t i f y w o r k - r e l a t e d 
s t r e s s a s a s i g n i f i c a n t a d d i t i o n a l r i s k 
f a c t o r a d d i n g a s i g n i f i c a n t a d d i t i o n a l 
i n c r e m e n t of r i s k t o h i s development of 
c o r o n a r y d i s e a s e . I t i s my o p i n i o n t h a t 
Mr. Ogden d e v e l o p e d s e v e r e , e x t e n s i v e 
c o r o n a r y d i s e a s e a s a r e s u l t o f the r i s k 
f a c t o r s of heavy c i g a r e t t e smoking, an 
a d v e r s e f a m i l y h i s t o r y , o b e s i t y w i t h 
p r o b a b l e r e l a t e d h y p e r t r i g l y c e r i d e m i a , 
p o s s i b l y e l e v a t e d blood p r e s s u r e and/or 
c h o l e s t e r o l and t h a t h i s work a c t i v i t y was 
not a m a t e r i a l c o n t r i b u t i n g f a c t o r . " 

I n B a l e s v. S A IF, 57 Or App 621, 625-26 ( 1 9 8 2 ) , t h e c o u r t 
s t a t e d t h a t Oregon has r e j e c t e d t h e m e d i c a l s c h o o l of thought t h a t 
s t r e s s can n e v e r be a c a u s a t i v e f a c t o r i n h e a r t a t t a c k s and t h a t 
the o p i n i o n s of p h y s i c i a n s who s u b s c r i b e t o t h a t s c h o o l of thought 
w i l l be a c c o r d e d l e s s w e i g h t . We do not u n d e r s t a n d Dr. K l o s t e r t o 
be s a y i n g t h a t he f e e l s w o r k - r e l a t e d s t r e s s c a n n e v e r be a f a c t o r 
i n h e a r t a t t a c k s , o n l y t h a t i t i s not g e n e r a l l y a c c e p t e d a s s u c h , 
and t h a t he d i d not s e e i t as a f a c t o r of i m p o r t a n c e i n t h i s p a r 
t i c u l a r c a s e . I n p o i n t of f a c t , the October 7, 1981 l e t t e r from 
c l a i m a n t ' s c o u n s e l i n d i c a t e s t h a t he c o n s i d e r e d D r s . K l o s t e r and 
G r i s w o l d t o be the l e a d i n g e x p e r t s i n t h i s s t a t e r e g a r d i n g the 
s t r e s s / c a r d i o v a s c u l a r d i s e a s e r e l a t i o n s h i p . Moreover, we a r e not 
aware t h a t the a p p e l l a t e c o u r t s have a c c e p t e d the t h e o r y t h a t work-
r e l a t e d s t r e s s can be a f a c t o r i n the development o f c o r o n a r y 
a t h e r o s c l e r o s i s , . a s opposed t o a t r i g g e r i n g f a c t o s i n m y o c a r d i a l 
i n f a r c t i o n s . That may be a s u b t l e d i s t i n c t i o n ; however, we view 
t h a t a s a s i g n i f i c a n t a d d i t i o n a l s t e p from both a m e d i c a l and l e g a l 
s t a n d p o i n t . 

C l a i m a n t was examined by Dr. G r i s w o l d of the D i v i s i o n of 
C a r d i o l o g y of the U n i v e r s i t y of Oregon. Dr. G r i s w o l d , i n h i s 
r e p o r t of August 6, 1981, summarized the v a r i o u s t y p e s of s t r e s s 
t h e c l a i m a n t was exposed t o o v e r h i s y e a r s o f p o l i c e work. Dr. 
G r i s w o l d s t a t e d : 

"Based upon a l l the m a t e r i a l a v a i l a b l e t o 
me * * * i t would be my m e d i c a l o p i n i o n 
t h a t the s t r e s s e s t h a t Mr. Ogden was 
c o n f r o n t e d w i t h * * * m a t e r i a l l y a c c e l e r a t e d 
i n a s i g n i f i c a n t way h i s a t h e r o s c l e r o s i s and 
l e d t o a m y o c a r d i a l i n f a r c t i o n . " 

Thus, D r s . K l o s t e r and G r i s w o l d have r e a c h e d t h e e x a c t oppo
s i t e c o n c l u s i o n . We f i n d no c o m f o r t a b l e b a s i s f o r g i v i n g g r e a t e r 
weight t o one o p i n i o n . o v e r the o t h e r . A t h i r d o p i n i o n i s c o n t a i n e d 
i n t h e r e c o r d , from Dr. Rogers, a l s o a s p e c i a l i s t i n t he f i e l d of 
c a r d i o l o g y . Dr. Rogers r e v i e w e d the m e d i c a l and i n v e s t i g a t i v e 
r e p o r t s and c o n c l u d e d : 

"My o p i n i o n i s the same a s t h a t of Dr. Rush, 
t h a t h i s s e v e r e - t r i p l e v e s s e l c o r o n a r y 
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a t h e r o s c l e r o t i c d i s e a s e w i t h a n g i n a was o f 
n a t u r a l development, b a s e d on o b e s i t y , h e a v y 
c i g a r e t t e smoking, h y p e r t e n s i o n and a f a t h e r 
who had d e v e l o p e d a m y o c a r d i a l i n f a r c t i o n a t 
age 52. Although p o l i c e l i e u t e n a n t s , l i k e 
o t h e r p r o f e s s i o n a l men, work under some 
e m o t i o n a l s t r e s s and o f t e n work lonq h o u r s , 
I t h i n k i t u n l i k e l y t h i s s t r e s s was, a s he 
a l l e g e s , a m a t e r i a l f a c t o r i n the d e v e l o p 
ment o f the c o r o n a r y d i s e a s e t h a t l e d t o 
h i s h e a r t s u r g e r y . * * * [ t j h e , u n d e r l y i n g 
c o u r s e would appear t o have been i n e x o r a b l e , 
b a s e d on e v e n t s o c c u r r i n g away from work." 

T h e r e i s a l s o an o p i n i o n i n the r e c o r d from Dr. B u l l a r d , Ph.D. 
However, we a c c o r d h i s o p i n i o n l e s s weight s i n c e h i s a r e a o f e x p e r 
t i s e i s p s y c h o l o g y . 

We c o n c l u d e t h a t the preponderance o f the m e d i c a l e v i d e n c e 
i n d i c a t e s t h a t c l a i m a n t ' s w o r k - r e l a t e d s t r e s s was not a m a t e r i a l 
or major f a c t o r i n the development or a c c e l e r a t i o n of h i s c o r o n a r y 
a t h e r o s c l e r o s i s , w h i c h was the c a u s e o f h i s m y o c a r d i a l i n f a r c t i o n 
and s u b s e q u e n t b y p a s s s u r g e r y . 

C l a i m a n t , however, a r g u e s , and the R e f e r e e ' s o r d e r seems a t 
l e a s t p a r t i a l l y b a s e d on the c o n c e p t , t h a t work s t r e s s c a u s e d 
c l a i m a n t t o i n c r e a s e h i s c i g a r e t t e consumption and c a u s e d him t o 
g a i n w e i g h t due t o bad d i e t a r y h a b i t s made n e c e s s a r y by h i s work 
s c h e d u l e . Both a r e r i s k f a c t o r s noted by n e a r l y a l l p h y s i c i a n s 
i n v o l v e d i n t h i s c l a i m . The R e f e r e e s t a t e d t h a t t h i s compounding 
c o n c e p t seemed to have been a c c e p t e d i n Schwehn v. S A I F , 17 Or App 
50 ( 1 9 7 4 ) . I n Schwehn the c o u r t s t a t e d t h a t the t e s t i m o n y i n t h a t 
c a s e was t h a t s t r e s s c o u l d c a u s e bad d i e t a r y h a b i t s , c a u s e 
i n c r e a s e d smoking and c a u s e h y p e r t e n s i o n , a l l c o r o n a r y r i s k f a c t o r s 
i f an i n d i v i d u a l r e a c t e d t o the s t r e s s i n such a manner. The c o u r t 
r e q u i r e d t h a t a c l a i m a n t p r e s e n t e v i d e n c e t h a t he r e a c t e d t o the 
work s t r e s s i n s u c h a f a s h i o n . S i n c e the c l a i m a n t i n t h a t c a s e 
p r e s e n t e d e v i d e n c e t h a t the o n l y r i s k f a c t o r t h a t was enhanced by 
the work s t r e s s was smoking, the c o u r t h e l d t h a t he had not met h i s 
burden of p r o o f . 

We f i n d t h e same d i f f i c u l t y t o be p r e s e n t i n t h i s c a s e . We 
t a k e n o t i c e o f the f a c t t h a t t h e r e can be a m y r i a d of r e a s o n s why 
a p e r s o n ' s d i e t a r y and smoking h a b i t s might change. C l a i m a n t had 
a l r e a d y been smoking f o r a number of y e a r s b e f o r e he became a 
p o l i c e o f f i c e r . T here i s l i t t l e or no e v i d e n c e t h a t h i s w e i g h t 
g a i n c o u l d be a s c r i b e d t o h i s e a t i n g h a b i t s a t work o r a r e s u l t o f 
h i s . w o r k s i t u a t i o n . I t would be i m p o s s i b l e f o r us t o d e t e r m i n e , 
based on t h i s r e c o r d , the r e l a t i v e c o n t r i b u t i o n o f the non-work 
v e r s u s the w o r k - r e l a t e d smoking i n c r e a s e , i f any, o r the non-work 
v e r s u s t h e w o r k - r e l a t e d w e i g h t g a i n , i f any. A c o n c l u s i o n i n t h i s 
c a s e t h a t i t was c l a i m a n t ' s work t h a t c a u s e d h i s smoking and d i e t 
h a b i t s t o change would r e q u i r e too many i n f e r e n c e s t o be drawn. 
We a r e not p e r s u a d e d i t i s a p p r o p r i a t e t o draw s u c h a s t r a i n e d 
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i n f e r e n c e . A d d i t i o n a l l y , o b e s i t y and smoking were o n l y two out of 
f i v e of t h e c l a i m a n t ' s i d e n t i f i e d r i s k f a c t o r s , and s i n c e c l a i m a n t 
must e s t a b l i s h t h a t the w o r k - r e l a t e d s t r e s s was t h e major a c c e l e r 
a t i n g f a c t o r l e a d i n g t o h i s i n f a r c t i o n and s u r g e r y , we would i n any 
c a s e f i n d t h a t the burden had not been met. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 22, 1982 i s r e v e r s e d . The 
SA I F C o r p o r a t i o n ' s d e n i a l l e t t e r s of December 9, 1980 and October 
6, 1981 a r e r e i n s t a t e d and a f f i r m e d . 

CHRISTINE A. ROBINSON, Claimant WCB 80-04701 
Mai agon & V e l u r e , C l a i m a n t ' s A t t o r n e y s November 16, 1982 
Schwabe, W i l l i a m s o n e t a l . , Defense A t t o r n e y s Order on Review 
Reviewed by Board Members L e w i s and F e r r i s . 

The c l a i m a n t r e q u e s t s r e v i e w of R e f e r e e ' s James' o r d e r w h i c h 
a f f i r m e d the d e n i a l of c l a i m a n t ' s l e f t arm f l e x o r c a r p i u l n a r i s 
t e n d i n i t i s under both the t h e o r y of a c c i d e n t a l i n j u r y and o c c u p a 
t i o n a l d i s e a s e . The R e f e r e e found t h a t c l a i m a n t i n v e n t e d h e r s t o r y 
of a l m o s t f a l l i n g and s t r a i n i n g h e r l e f t w r i s t . That i n c i d e n t was 
the b a s i s of c l a i m a n t ' s a c c i d e n t a l i n j u r y t h e o r y . He c o n c l u d e d 
t h a t s i n c e he c o u l d not r e l y on h e r t e s t i m o n y about t h e work a c c i 
d e nt, n e i t h e r c o u l d he r e l y on h e r t e s t i m o n y r e g a r d i n g t h e r e l a t i v e 
c o n t r i b u t i o n of work and non-work a c t i v i t i e s t o h e r t e n d i n i t i s . 
The c l a i m , t h e r e f o r e , f a i l e d due t o f a i l u r e of p r o o f . 

The c l a i m a n t c o n t e n d s she d i d s t r a i n h e r l e f t w r i s t w h i l e 
t u r n i n g a 16'x4'x7/16" plywood p a n e l a t work, and t h a t t e s t i m o n y by 
h e r s u p e r v i s o r , August Zimmerman, c o r r o b o r a t e s t h a t i n c i d e n t . 
C l a i m a n t f u r t h e r c o n t e n d s t h a t h e r t e n d i n i t i s i s an o c c u p a t i o n a l 
d i s e a s e i n t h a t h e r j o b a t t h e s a w m i l l r e q u i r e d h e r t o m a n u a l l y 
f l i p t h r e e t o f i v e plywood p a n e l s an hour, each p a n e l w e i g h i n g from 
89 t o 150 pounds, and t h a t she r e g u l a r l y p erformed t h a t a c t i v i t y 
t h r e e weeks b e f o r e t h e March 29, 1980 s t r a i n i n g i n c i d e n t . C l a i m a n t 
c o n t e n d s t h a t Dr. Warren, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , s t a t e d 
t h a t t h e r e p e t i t i v e board f l i p p i n g motions can be a p r e c i p i t a t i n g 
c a u s e f o r t e n d i n i t i s . C l a i m a n t f i n a l l y c o n t e n d s t h a t h e r non-work 
a c t i v i t i e s , p a r t i c u l a r l y h e r c a r e f o r h e r h o r s e and h o r s e r i d i n g 
a c t i v i t i e s , d i d not c o n t r i b u t e t o h e r t e n d i n i t i s . 

The employer responds t h a t t h e c l a i m a n t h a s been i n c o n s i s t e n t 
i n r e l a t i n g the e t i o l o g y of h e r t e n d i n i t i s and t h a t h e r o f f - t h e - j o b 
a c t i v i t i e s of owning h o r s e s and c o m p e t i t i v e r i d i n g a r e s i g n i f i c a n t 
a s a c a u s e of h e r t e n d i n i t i s . 

The Board a f f i r m s and adopts t h e o r d e r of the R e f e r e e . 
ORDER 

The R e f e r e e ' s o r d e r d a t e d March 5, 1982 i s a f f i r m e d . 
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THEODORA L. STENNETT, C l a i m a n t WCB 81-04037 
G a l t o n , Popick e t a l . , C l a i m a n t ' s A t t o r n e y s November 16, 1982 
Schwabe, W i l l i a m s o n e t a l . , Defense A t t o r n e y s Order on Review 
Reviewed by Board Members B a r n e s and F e r r i s . 

The employer r e q u e s t s r e v i e w o f R e f e r e e Mannix's o r d e r w h i c h 
s e t a s i d e i t s d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m . 

C l a i m a n t compensably i n j u r e d h e r r i g h t w r i s t / f o r e a r m i n 
December of 1976. Over the n e x t 18 months c l a i m a n t was examined o r 
t r e a t e d by D r s . Lee, Button, C h e r r y , Nathan and G i l l . Dr. G i l l 
u l t i m a t e l y performed s u r g e r y . A f t e r the c l a i m was c l o s e d , a s t i p u 
l a t e d s e t t l e m e n t of c l a i m a n t ' s r e q u e s t f o r h e a r i n g r e s u l t e d i n a 
t o t a l award of 15% l o s s of the r i g h t f o r e a r m . T h i s s t i p u l a t i o n was 
approved i n March of 1979 and i s the l a s t award o f c o m p e n s a t i o n f o r 
p u r p o s e s of t h i s a g g r a v a t i o n c l a i m . 

T here a r e two c o n f l i c t i n g o p i n i o n s on whether c l a i m a n t ' s c o n 
d i t i o n h a s s i n c e worsened and, i f so, the c a u s a l r e l a t i o n s h i p t o 
the 1976 i n j u r y . Dr. R i n e h a r t , who f i r s t saw c l a i m a n t i n F e b r u a r y 
of 1981, o p i n e s t h a t t h e r e h a s been a s i g n i f i c a n t a g g r a v a t i o n o f 
c l a i m a n t ' s c o n d i t i o n . He r e p o r t s t h a t x - r a y s o f b o t h hands show 
s i g n i f i c a n t d e m i n e r a l i z a t i o n of t h e bone on t h e r i g h t and f i n d s 
t h a t c l a i m a n t ' s d i s a b i l i t y now e x t e n d s i n t o h e r r i g h t s h o u l d e r . 
Dr. R i n e h a r t v a r i o u s l y d i a g n o s e s c l a i m a n t ' s c o n d i t i o n a s sympathe
t i c d y s t r o p h y , s h o u l d e r - h a n d syndrome, p o s t - t r a u m a t i c o s t e o p o r o s i s 
and r e f l e x d y s t r o p h y . Dr. R i n e h a r t seems t o r e l a t e a l l of 
c l a i m a n t ' s r i g h t hand/arm/shoulder symptoms t o the 1976 r i g h t 
w r i s t i n j u r y a l t h o u g h , i f t h i s i s the d o c t o r ' s o p i n i o n , i t i s 
u n e x p l a i n e d . 

C l a i m a n t was examined t w i c e by two d i f f e r e n t p a n e l s of t h r e e 
p h y s i c i a n s a t O r t h o p a e d i c C o n s u l t a n t s . The f i r s t e x a m i n a t i o n was 
i n A p r i l of 1978, b e f o r e the l a s t award of compensation; t h e second 
was i n May of 1981, a f t e r c l a i m a n t a s s e r t e d h e r a g g r a v a t i o n c l a i m . 
D e s p i t e some minor d i f f e r e n c e s i n t h e words two d i f f e r e n t m e d i c a l 
a u t h o r s used t o d e s c r i b e t h e i r f i n d i n g s , t h e two r e p o r t s i n d i c a t e 
t o us t h a t c l a i m a n t ' s c o n d i t i o n was s u b s t a n t i a l l y t h e same a t t h e 
time of t h e two e x a m i n a t i o n s . 

Dr. Holm, a member of the 1981 O r t h o p a e d i c C o n s u l t a n t s p a n e l , 
t e s t i f i e d a t t he h e a r i n g . C o n t r a r y t o Dr. R i n e h a r t ' s i n t e r p r e t a 
t i o n t h a t x - r a y s showed l o s s o f bone d e n s i t y i n the r i g h t hand and 
w r i s t , Dr. Holm t e s t i f i e d t h a t t h e p a n e l members thought t h a t both 
of c l a i m a n t ' s hands l o o k e d i d e n t i c a l i n x - r a y s . Dr. Holm s p e c i 
f i c a l l y took i s s u e w i t h Dr. R i n e h a r t ' s v a r i o u s d i a g n o s e s : 

"At the time o f our e x a m i n a t i o n we found no 
e v i d e n c e of a Sudeck's a t r o p h y o r s h o u l d e r -
hand syndrome . . . We found no e v i d e n c e 
of changes you f i n d w i t h d y s t r o p h y , and 
t h e s e would be s w e l l i n g , w a s t i n g . . ." 

Dr. Holm c o n c l u d e d , i n e s s e n c e , t h a t c o m p a r i s o n of the o b j e c t i v e 
f i n d i n g s from the 1978 and 1981 O r t h o p a e d i c C o n s u l t a n t s ' examina
t i o n s i n d i c a t e d no change i n c l a i m a n t ' s c o n d i t i o n . 

Dr. R i n e h a r t r e v i e w e d t h e r e p o r t o f t h e second O r t h o p a e d i c 
C o n s u l t a n t s ' e x a m i n a t i o n and wrote t h a t he found i t " i m p o s s i b l e " 
t o c o n c u r . Dr. R i n e h a r t , however, o f f e r e d no e x p l a n a t i o n f o r t h e 
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d i v e r g e n t i n t e r p r e t a t i o n s of t h e same c l i n i c a l d a t a , such a s 
x - r a y s , and d i d not f u r t h e r e x p l a i n o r defend t h e , d i a g n o s e s he had 
p r e v i o u s l y o f f e r e d . 

C l a i m a n t h a s t h e burden of p r o v i n g t h a t h e r c o n d i t i o n h a s wor
sened s i n c e the l a s t award of compensation and t h a t h e r c o n d i t i o n 
i s c a u s a l l y r e l a t e d t o h e r o r i g i n a l compensable i n j u r y . G i v e n t h e 
R e f e r e e ' s f i n d i n g s r e g a r d i n g c l a i m a n t ' s c r e d i b i l i t y , we t h i n k p r o o f 
i n t h i s c a s e depends l a r g e l y on the m e d i c a l e v i d e n c e . And g i v e n 
t h e c o n f l i c t between Dr. R i n e h a r t and O r t h o p a e d i c C o n s u l t a n t s , we 
t h i n k p r o o f i n t h i s c a s e r e q u i r e s an a f f i r m a t i v e f i n d i n g t h a t we 
a r e more p e r s u a d e d by Dr. R i n e h a r t ' s a n a l y s i s and c o n c l u s i o n s . 

We a r e s i m p l y not p e r s u a d e d by Dr. R i n e h a r t t o t h a t d e g r e e . 
A l l o f Dr. R i n e h a r t ' s c l i n i c a l f i n d i n g s a r e d i s p u t e d by O r t h o p a e d i c 
C o n s u l t a n t s . C l a i m a n t a t t e m p t s t o m i n i m i z e t h a t c o n f l i c t by 
a r g u i n g t h a t t h e r e was a few months i n t e r v a l between Dr. R i n e h a r t ' s 
f i r s t e x a m i n a t i o n of c l a i m a n t and O r t h o p a e d i c C o n s u l t a n t s ' second 
e x a m i n a t i o n of c l a i m a n t . However, a l l d o c t o r s were i n t e r p r e t i n g 
t h e same x - r a y s and t h u s p a s s a g e of time does not e x p l a i n d i s p a r a t e 
i n t e r p r e t a t i o n s . A l s o , many of c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s i n 
e a r l y 1981 i n v o l v e d h e r upper arm and s h o u l d e r . I t i s f a r from 
a p p a r e n t how a w r i s t i n j u r y i n l a t e 1976 can l e a d t o s h o u l d e r 
impairment i n e a r l y 1981, and Dr. R i n e h a r t does not o f f e r any 
e x p l a n a t i o n a t a l l f o r t h i s m i g r a t i o n o f symptoms. The l a c k o f any 
p e r s u a s i v e and d e f i n i t i v e d i a g n o s i s may not be a s i m p o r t a n t on the 

q u e s t i o n of whether c l a i m a n t ' s c o n d i t i o n worsened, but we t h i n k i t 
i s v e r y i m p o r t a n t on the f u r t h e r q u e s t i o n of whether a l l of c l a i m 
a n t ' s c u r r e n t symptoms a r e c a u s a l l y r e l a t e d t o h e r i n d u s t r i a l 
i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 2, 1981 i s r e v e r s e d and t he 
employer's d e n i a l d a t e d A p r i l 23, 1981 i s r e i n s t a t e d and a f f i r m e d . 

JANICE HAGLUND, Cl a i m a n t WCB 81-00762 
Anderson, F u l t o n e t a l . , C l a i m a n t ' s A t t o r n e y s November 17, 1982 
Moscato & Meyers, Defense A t t o r n e y s Order on R e c o n s i d e r a t i o n 
The employer r e q u e s t s r e c o n s i d e r a t i o n of the Board's Order on 

Review i n t h e a b o v e - e n t i t l e d c a s e , which found t h a t c l a i m a n t s u s 
t a i n e d a compensable a g g r a v a t i o n of h e r 1978 i n j u r y , and found t h e 
c l a i m t o be the r e s p o n s i b i l i t y o f Del Monte/Alaska P a c k e r s b a s e d 
upon a s t i p u l a t i o n e n t e r e d a t the time o f t he h e a r i n g . 

The employer a r g u e s t h a t t h e Board made a p r o p e r r e s o l u t i o n 
of t h e f a c t s of the c a s e by a c c e p t i n g t h e o p i n i o n s of Dr. Nathan, 
but t h a t t h o s e o p i n i o n s r e f l e c t t h a t c l a i m a n t ' s u n d e r l y i n g c o n d i 
t i o n d i d not worsen. 

We a g r e e w i t h the employer, t o a c e r t a i n e x t e n t , t h a t Dr. 
Nathan's o p i n i o n s do attempt t o s t a t e t h a t c l a i m a n t ' s c o n d i t i o n d i d 
not worsen a f t e r 1978. Assuming, arguendo, t h a t W e l l e r v. Union 
C a r b i d e , 288 Or 27 ( 1 9 7 9 ) , a p p l i e s t o ORS 656.273, we b e l i e v e t h a t 
i t i s somewhat of a s t r a i n e d argument t o contend t h a t a c l a i m a n t 
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who was h a v i n g some minor d i f f i c u l t i e s w i t h h e r r i g h t w r i s t 
and who, by 1980, had p r o g r e s s e d t o the p o i n t where s u r g e r y 
n e c e s s a r y , d i d not s u f f e r a w o r s e n i n g of h e r c o n d i t i o n . On 
s i d e r a t i o n we adhere t o the f i n d i n g s and c o n c l u s i o n s s t a t e d 
Order on Review. 

I T I S SO ORDERED. 

JAMES V. COMPTON, Cl a i m a n t WCB 79-04395 
Michael Dye, C l a i m a n t ' s A t t o r n e y November 18, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 
Reviewed by Board Members Barn e s and L e w i s . 

C l a i m a n t r e q u e s t s and the S A I F C o r p o r a t i o n c r o s s - r e q u e s t s 
r e v i e w of R e f e r e e B a k e r ' s o r d e r which awarded c l a i m a n t 60% u n s c h e 
d u l e d permanent p a r t i a l d i s a b i l i t y , t h a t b e i n g an i n c r e a s e o f 35% 
over p r i o r s t i p u l a t i o n s and D e t e r m i n a t i o n O r d e r s . 

C l a i m a n t a r g u e s t h a t he i s e n t i t l e d t o an award of permanent 
t o t a l d i s a b i l i t y . S A I F a r g u e s t h a t t h e d i s p u t e d c l a i m s e t t l e m e n t 
of May 6, 1981 which d i s p o s e d of a d i f f e r e n t c l a i m a g a i n s t a d i f 
f e r e n t employer i n some way p r e j u d i c e d i t s d e f e n s e of t h i s c a s e . 
A l t e r n a t i v e l y , S A I F a r g u e s t h a t the R e f e r e e ' s award of permanent 
p a r t i a l d i s a b i l i t y was e x c e s s i v e . 

We adopt the R e f e r e e ' s f i n d i n g s o f f a c t a s our own. 

We b e g i n by a d d r e s s i n g the i s s u e c o n c e r n i n g t h e e f f e c t of t h e 
d i s p u t e d c l a i m s e t t l e m e n t . That s e t t l e m e n t was t h e e v e n t u a l r e s u l t 
of c l a i m a n t ' s c o n t e n t i o n t h a t h i s l e f t arm s w e l l i n g , numbness and 
o c c l u d e d a x i l l a r y v e i n problems were the r e s u l t o f a compensable 
i n j u r y or o c c u p a t i o n a l d i s e a s e c a u s e d by h i s work a s a s a n d b l a s t e r 
i n 1979 a t I n t e r s t a t e C o a t i n g s I n c . , the c o m p e n s a b i l i t y o f w h i c h 
was d e n i e d by t h a t employer on F e b r u a r y 18, 1980. For a s t a t e d 
c o n s i d e r a t i o n , t h e r e q u e s t f o r h e a r i n g a g a i n s t I n t e r s t a t e C o a t i n g s 
was d i s m i s s e d and t h e d e n i a l a f f i r m e d . 

T h i s p r o c e e d i n g i n v o l v e s a d i f f e r e n t c l a i m a g a i n s t a d i f f e r e n t 
employer f o r a 1975 back i n j u r y . C l a i m a n t r e q u e s t e d t h i s h e a r i n g 
on the D e t e r m i n a t i o n Order d a t e d May 8, 1979 which was i s s u e d f o l 
l o w i n g r e o p e n i n g of t h a t 1975 c l a i m . 

C i t i n g J . C. Compton v. DeGraff, 52 Or App 317 ( 1 9 8 1 ) , S A I F 
a r g u e s t h a t t h e s e t t l e m e n t between c l a i m a n t and I n t e r s t a t e C o a t i n g s 
i s " i n e x t r i c a b l y " t i e d t o the e x t e n t o f c l a i m a n t ' s d i s a b i l i t y , t h a t 
c l a i m a n t s h o u l d p r o p e r l y have r e q u e s t e d an o r d e r p u r s u a n t t o ORS 
656.307 i n o r d e r t o r e s o l v e a l l q u e s t i o n s c o n c e r n i n g the r e l a t i v e 
r e s p o n s i b i l i t y between S A I F and I n t e r s t a t e C o a t i n g s f o r c l a i m a n t ' s 
v a s c u l a r problems, and t h a t the s e t t l e m e n t l e f t S A I F a t a d i s a d v a n 
tage i n l i t i g a t i n g t h e c a s e . 

We f i n d no m e r i t i n S A I F ' s argument. The i s s u e i n v o l v e d i n 
Compton was a g g r a v a t i o n v e r s u s new i n j u r y . The c l a i m a n t i n t h a t 
c a s e e n t e r e d i n t o a d i s p u t e d c l a i m s e t t l e m e n t w i t h t h e n e w - i n j u r y 
i n s u r e r f o l l o w i n g the i s s u a n c e of an o r d e r p u r s u a n t t o ORS 656.307 
d e s i g n a t i n g one of the i n s u r e r s a s a p a y i n g a g e n t . The c l a i m was 
found to be the r e s p o n s i b i l i t y of t he a g g r a v a t i o n i n s u r e r , S A I F . 

-1574-

i n 1978 
was 
r e c o n -
i n our 



The e f f e c t of t h e s e t t l e m e n t , i f v a l i d , would have r e s u l t e d i n 
doub l e payment t o c l a i m a n t . The c o u r t d e t e r m i n e d t h a t t h e s e t t l e 
ment r e s u l t e d i n p r e j u d i c e a g a i n s t S A I F s i n c e t h e c l a i m a n t ' s 
e v i d e n t i a r y p r e s e n t a t i o n a t the h e a r i n g would be a g a i n s t S A I F o n l y . 
The c o u r t c o n c l u d e d : "We h o l d t h a t where t h e r e i s a d i s p u t e a s t o 
wh i c h i n s u r e r i s r e s p o n s i b l e f o r a c l a i m a n t ' s i n j u r y o r c o n d i t i o n , 
any s e t t l e m e n t e n t e r e d i n t o by one of the i n s u r e r s and t h e c l a i m a n t 
on t h e i s s u e o f r e s p o n s i b i l i t y a f t e r an o r d e r under ORS 656.307 h a s 
been i s s u e d i s i n v a l i d " . 52 Or App a t 323. 

The c u r r e n t c a s e i s d i s t i n g u i s h a b l e . . There i s no i s s u e c o n 
c e r n i n g a g g r a v a t i o n v e r s u s new i n j u r y , and t h e r e was n e v e r a d e n i a l 
of r e s p o n s i b i l i t y i s s u e d which might have even r a i s e d t h e p o s s i b i l 
i t y o f an o r d e r p u r s u a n t t o ORS 656.307 b e i n g i s s u e d . The i s s u e a t 
the h e a r i n g was the e x t e n t of c l a i m a n t ' s d i s a b i l i t y a s a r e s u l t of 
h i s 1975 back i n j u r y . There was n e v e r any i s s u e c o n c e r n i n g c l a i m -
a n t ' s 1979 v a s c u l a r c o n d i t i o n c l a i m , and i t i s n e i t h e r r e l e v a n t t o 
nor p a r t of t h e 1975 c l a i m . C l a i m a n t ' s c o u n c e l s t a t e d a t t h e 
h e a r i n g : 

". . . s o t h e r e i s no m i s u n d e r s t a n d i n g w i t h 
my s i t u a t i o n . . . t h a t by d i s m i s s i n g out 
t h a t c a s e we have a l s o d i s m i s s e d out any 
c l a i m we a r e making f o r v a s c u l a r o c c l u s i o n 
problems t h a t r e s u l t e d i n t h a t c a s e aga-inst 
S A I F . * * * So, we a r e not making any 
c l a i m a t t h i s p o i n t f o rward a g a i n s t S A I F 
f o r t h a t c a s e . " 

S i n c e no c l a i m was b e i n g a s s e r t e d a g a i n s t S A I F f o r the c l a i m a n t ' s 
v a s c u l a r c o n d i t i o n , i t i s d i f f i c u l t t o p e r c e i v e how t h e d a n g e r s 
w h i c h the c o u r t noted i n Compton c o u l d m a t e r i a l i z e i n t h i s c a s e . 
S A I F was not p r e j u d i c e d b e c a u s e no e v i d e n c e r e l a t i v e t o t h e v a s c u 
l a r c o n d i t i o n was p r e s e n t e d a g a i n s t i t and b e c a u s e t h e r e was no 
danger of c l a i m a n t r e c e i v i n g double r e c o v e r y from t h e same c l a i m . 

With r e g a r d t o the i s s u e of t h e e x t e n t of c l a i m a n t ' s d i s 
a b i l i t y , we a f f i r m and adopt t h e o r d e r of the R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 26, 1982 i s a f f i r m e d . 

DENNIS KELLEY, C l a i m a n t WCB 79-10932 
Malagon & V e l u r e , C l a i m a n t ' s A t t o r n e y s November 18, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on R e c o n s i d e r a t i o n 
The i n s u r e r h a s r e q u e s t e d r e c o n s i d e r a t i o n of t h e Board's Order 

on Review d a t e d October 28, 1982. 

The r e q u e s t i s g r a n t e d . On r e c o n s i d e r a t i o n , t h e Board a d h e r e s 
t o i t s former o r d e r . 

I T I S SO ORDERED. 
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JEFFREY P. NEWTON, Cl a i m a n t Crime V i c t i m ' s Compensation 
F a d e l e y & Fa d e l e y , A t t o r n e y s Case No. CV 0144500 

November 18, 1982 
Not i c e o f Hearing 

T h i s m a t t e r i s b e f o r e the Board on c l a i m a n t ' s r e q u e s t f o r 
h e a r i n g c o n c e r n i n g the Department o f J u s t i c e ' s Order on 
R e c o n s i d e r a t i o n which d e n i e d compensation t o c l a i m a n t under t h e 
V i c t i m s o f Crime Compensation A c t (ORS Ch a p t e r 1 4 7 ) . C l a i m a n t h a s 
r e q u e s t e d an e v i d e n t i a r y h e a r i n g . 

The h e a r i n g h a s been s e t a s f o l l o w s : 

DATE: December 13, 1982 

TIME: 10:00 a.m. 

PLACE: Workers Compensation Board 
H e a r i n g Room E 
480 Church S t r e e t , S.E. 
Salem, Oregon 97310 

P u r s u a n t t o OAR 438-82-035, we a p p o i n t James W. Nass, s t a f f 
a t t o r n e y t o t h e Board, a s s p e c i a l h e a r i n g s o f f i c e r t o conduct a 
h e a r i n g h e r e i n . F u r t h e r , i t a p p e a r i n g t h a t t h e p r e s e n c e of t h e 
Department o f J u s t i c e i s d e s i r a b l e f o r a f u l l d e t e r m i n a t i o n of t h e 
i s s u e s h e r e i n , t h e Department of J u s t i c e i s her e b y r e q u e s t e d t o 
p a r t i c i p a t e a s a p a r t y h e r e i n . 

We f u r t h e r d i r e c t t h a t t h e r e q u e s t f o r h e a r i n g be p r o c e s s e d 
and t h e h e a r i n g conducted i n s u b s t a n t i a l c o m p l i a n c e w i t h OAR 
438-82-035 and 438-82-040. The s p e c i a l h e a r i n g s o f f i c e r may 
c o n s i d e r only, s u c h documentary e v i d e n c e a s h a s been c o n s i d e r e d by 
the Department of J u s t i c e i n r e n d e r i n g i t s Order and Order on 
R e c o n s i d e r a t i o n h e r e i n . Only t h o s e p e r s o n s whose s t a t e m e n t s were 
c o n s i d e r e d by the Department of J u s t i c e , i n c l u d i n g but not 
n e c e s s a r i l y l i m i t e d t o c l a i m a n t , t h e a l l e g e d a s s a i l a n t , t h e 
p h y s i c i a n s who examined c l a i m a n t and t h e a s s a i l a n t , w i t n e s s e s t o 
the i n c i d e n t , p e r s o n s i n t e r v i e w e d by t h e p o l i c e , t h e p o l i c e 
o f f i c e r s who i n v e s t i g a t e d t h e i n c i d e n t , and t he Department of 
J u s t i c e ' s i n v e s t i g a t o r , i f any, may be p e r m i t t e d t o t e s t i f y a t t h e 
h e a r i n g . 

W i t h i n 30 days a f t e r t h e h e a r i n g i s c l o s e d , t h e s p e c i a l 
h e a r i n g s o f f i c e r s h a l l p r e p a r e and forward t o t h e Board 
recommended f i n d i n g s of f a c t . a n d c o n c l u s i o n s of law. A t r a n s c r i p t 
of t h e o r a l p r o c e e d i n g s s h a l l be p r e p a r e d and forwarded t o t h e 
Board. 

I T I S SO ORDERED. 
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JAMES C. SCHRA, C l a i m a n t 
November 18, 1982 

Own Motion 82-0281M 
Own Motion Order R e f e r r i n g 

f o r Hearing 
C l a i m a n t , by and through h i s t r e a t i n g p h y s i c i a n , s u b m i t t e d a 

c l a i m t o t h e i n s u r e r f o r a d d i t i o n a l compensation which, i n the 
p h y s i c i a n ' s o p i n i o n , i s c a u s a l l y r e l a t e d t o c l a i m a n t ' s October 9, 
1975 i n d u s t r i a l i n j u r y . C l a i m a n t ' s a g g r a v a t i o n r i g h t s have 
e x p i r e d . The i n s u r e r responded t o t h e p h y s i c i a n ' s r e p o r t by a 
l e t t e r t o c l a i m a n t a d v i s i n g him of i t s d e t e r m i n a t i o n t h a t 
c l a i m a n t ' s c u r r e n t c o n d i t i o n and r e l a t e d m e d i c a l t r e a t m e n t i s n o t 
c a u s a l l y r e l a t e d t o h i s i n d u s t r i a l i n j u r y . C l a i m a n t was f u r t h e r 
a d v i s e d t h a t , due t o the e x p i r a t i o n of the f i v e - y e a r a g g r a v a t i o n 
p e r i o d , h i s o n l y r e c o u r s e f o r compensation was t o a p p l y t o the 
Board and r e q u e s t r e o p e n i n g p u r s u a n t t o t h e Board's own motion 
a u t h o r i t y . The i n s u r e r h a s p r o v i d e d t h e Board w i t h a copy o f t h i s 
l e t t e r t o c l a i m a n t , a s w e l l a s documents r e l a t i n g t o c l a i m a n t ' s 
i n d u s t r i a l i n j u r y , i n c l u d i n g m e d i c a l r e p o r t s . 

The i n s u r e r c ontends t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n and 
a s s o c i a t e d m e d i c a l t r e a t m e n t i s not r e l a t e d t o h i s 1975 
compensable i n j u r y , but i n s t e a d i s the r e s u l t of s u b s e q u e n t 
employment o r a n a t u r a l p r o g r e s s i o n of c l a i m a n t ' s back c o n d i t i o n . 

The i n s u r e r ' s l e t t e r c l e a r l y i n d i c a t e s a d i s p u t e o v e r 
e n t i t l e m e n t t o m e d i c a l b e n e f i t s . ORS 6 5 6 . 2 4 5 ( 1 ) p r o v i d e s i n 
p e r t i n e n t p a r t : "The duty t o p r o v i d e s u c h m e d i c a l s e r v i c e s 
c o n t i n u e s f o r the l i f e of t h e worker." S u b s e c t i o n 2 o f t h a t 
s t a t u t e p r o v i d e s i n p e r t i n e n t p a r t : " I f the c l a i m f o r m e d i c a l 
s e r v i c e s i s d e n i e d , the worker may submit t o the Board a r e q u e s t 
f o r h e a r i n g p u r s u a n t t o ORS 656.282." I t i s t h u s q u i t e c l e a r t h a t 
c l a i m s f o r m e d i c a l s e r v i c e s must be f o r m a l l y a c c e p t e d o r d e n i e d 
n o t w i t h s t a n d i n g the e x p i r a t i o n of a c l a i m a n t ' s a g g r a v a t i o n 
r i g h t s . Although the i n s u r e r h a s informed c l a i m a n t o f i t s 
u n w i l l i n g n e s s t o v o l u n t a r i l y a c c e p t r e s p o n s i b i l i t y f o r payment o f 
c l a i m a n t ' s r e c e n t m e d i c a l t r e a t m e n t and p r e s e n t c o n d i t i o n , the 
i n s u r e r h a s not f o r m a l l y d e n i e d the c l a i m f o r m e d i c a l s e r v i c e s a s 
r e q u i r e d by law. OAR 4 3 6 - 5 4 - 3 0 5 ( 4 ) , ( 5 ) . 

C l a i m a n t has a p p l i e d t o the Board r e q u e s t i n g r e o p e n i n g o f h i s 
c l a i m , i n d i c a t i n g h i s b e l i e f t h a t h i s p r e s e n t c o n d i t i o n and 
a s s o c i a t e d m e d i c a l t r e a t m e n t i s d i r e c t l y r e l a t e d t o h i s 1975 
i n d u s t r i a l i n j u r y . Inasmuch as c l a i m a n t h a s a r i g h t t o r e q u e s t a 
h e a r i n g c o n c e r n i n g h i s e n t i t l e m e n t t o b e n e f i t s p u r s u a n t t o ORS 
656.245, we r e g a r d c l a i m a n t ' s l e t t e r t o t he Board a s a r e q u e s t f o r 
h e a r i n g p u r s u a n t t o ORS 656.283 a s w e l l a s a r e q u e s t f o r t h e Board 
to e x e r c i s e i t s own motion a u t h o r i t y p u r s u a n t t o ORS 656.278. By 
copy of t h i s o r d e r , we r e f e r t h i s r e q u e s t f o r h e a r i n g t o t h e 
H e a r i n g s D i v i s i o n . The d o c k e t c l e r k i s d i r e c t e d t o s e t a 
p r e f e r e n t i a l h e a r i n g , and t h e R e f e r e e i s d i r e c t e d t o t a k e e v i d e n c e 
on the i s s u e of c l a i m a n t ' s e n t i t l e m e n t t o m e d i c a l s e r v i c e s , a s 
w e l l a s any o t h e r i s s u e s t h a t may be r a i s e d by c l a i m a n t a s s o c i a t e d 
w i t h c l a i m a n t ' s c l a i m f o r m e d i c a l s e r v i c e s . The R e f e r e e s h a l l 
i s s u e an o r d e r p u r s u a n t t o ORS 656.289 c o n c e r n i n g i s s u e s a r i s i n g 
under ORS 656.245, w i t h a copy t o the Board, and t h e Board w i l l 
t h e n c o n s i d e r whether t o g r a n t c l a i m a n t compensation f o r temporary 
t o t a l d i s a b i l i t y and/or permanent d i s a b i l i t y under i t s own motion 
a u t h o r i t y . 

I T I S SO ORDERED. -1577-



DOROTHY J . SWIFT, C l a i m a n t 
Mai agon & V e l u r e , C l a i m a n t ' s A t t o r n e y s 
S A I F Corp L e g a l , Defense A t t o r n e y 

WCB 81-08742 & 81-08743 
November 18, 1982 
Order on R e c o n s i d e r a t i o n 

The c l a i m a n t ' s a t t o r n e y has r e q u e s t e d r e c o n s i d e r a t i o n of t h a t 
p o r t i o n of the Board's Order on Review d a t e d October 22, 1982 t h a t 
awarded an a t t o r n e y ' s f e e of $400 f o r s e r v i c e s r e n d e r e d on Board 
r e v i e w . 

The r e q u e s t i s g r a n t e d . On r e c o n s i d e r a t i o n , the Board 
a d h e r e s t o i t s former o r d e r . 

I T I S SO ORDERED. 

SHIRLEY E, ALLEN, C l a i m a n t WCB 81-10493 & 82-02965 
Cash P e r r i n e , C l a i m a n t ' s A t t o r n e y November 19, 1982 
James L a r s o n , Defense A t t o r n e y Order on Review 
Reviewed by Board Members F e r r i s and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e N i c h o l s ' o r d e r 
which a f f i r m e d S A I F ' s a g g r a v a t i o n c l a i m d e n i a l of A p r i l 30, 1982 
and r e v e r s e d i t s a g g r a v a t i o n c l a i m d e n i a l o f J a n u a r y 28, 1982, 
remanding the c l a i m t o S A I F f o r a c c e p t a n c e . 

The i s s u e f o r r e v i e w i s whether t h e c l a i m a n t h a s e s t a b l i s h e d 
a w o r s e n i n g of h e r c o n d i t i o n s i n c e the l a s t award o r arrangement o f 
c o m p e n s a t i o n , w h i c h i n t h i s c a s e was t h e December 4, 1980 o r d e r of 
R e f e r e e Braverman, awarding the c l a i m a n t 30% u n s c h e d u l e d permanent 
p a r t i a l d i s a b i l i t y . 

We adopt the R e f e r e e ' s f i n d i n g s of f a c t a s our own. 

The c l a i m a n t c o n t e n d s , based on Dr. Benson's r e p o r t o f Novem
be r 3, 1981, t h a t she has e s t a b l i s h e d a w o r s e n i n g o f h e r c o n d i t i o n 
s i n c e December 4, 1980. Dr. Benson's r e p o r t does i n d e e d a ppear t o 
e s t a b l i s h s u c h a w o r s e n i n g i n terms of r e s t r i c t e d r a n g e s of motion, 
d i m i n i s h e d r e f l e x e s and s e v e r e p a i n when compared t o the O c t o b e r 
30, 1980 r e p o r t o f the O r t h o p a e d i c C o n s u l t a n t s , t h a t r e p o r t b e i n g 
the most p e r t i n e n t f o r p u r p o s e s o f a s c e r t a i n i n g c l a i m a n t ' s c o n d i 
t i o n a t t h e time of R e f e r e e Braverman's o r d e r . 

S A I F a r g u e s t h a t the J a n u a r y 13, 1982 r e p o r t o f the O r t h o p a e 
d i c C o n s u l t a n t s , who examined c l a i m a n t f o l l o w i n g r e c e i p t o f Dr. 
Benson's r e p o r t , e s t a b l i s h e d t h a t c l a i m a n t ' s c o n d i t i o n had not wor
se n e d . The O r t h o p a e d i c C o n s u l t a n t s ' p h y s i c a l e x a m i n a t i o n f i n d i n g s 
d i f f e r somewhat from t h o s e o f Dr. Benson, and t h e y b a s i c a l l y f i n d 
t h e c l a i m a n t ' s c o n d i t i o n t o have improved s i n c e t h e i r l a s t examina
t i o n . However, t h e J a n u a r y , 1982 e x a m i n a t i o n took p l a c e a f t e r 
c l a i m a n t had r e c e i v e d n e a r l y t h r e e months of t r e a t m e n t from Dr. 
Benson, a p o i n t w h i c h i s conceded i n t h e O r t h o p a e d i c C o n s u l t a n t s ' 
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r e p o r t s . We do note some s e v e r e d i s c r e p a n c i e s between Dr. Bensons ' 
f i n d i n g s and th o s e of the o t h e r e x a m i n e r s i n t h i s r e c o r d . F o r 
example, Dr. Benson t e s t i f i e d t h a t he c o n s i d e r e d t h e c l a i m a n t t o be 
p e r m a n e n t l y and t o t a l l y d i s a b l e d . T h a t i s c e r t a i n l y an o p i n i o n not 
s h a r e d by any o t h e r p h y s i c i a n who had examined c l a i m a n t . A l s o , Dr. 
Benson found no f u n c t i o n a l o v e r l a y t o be p r e s e n t . V i r t u a l l y a l l 
o t h e r e x a m i n e r s , i n c l u d i n g Dr. A l t r o c c h i , t o whom Dr. Benson 
r e f e r r e d t h e c l a i m a n t , found f u n c t i o n a l o v e r l a y p r e s e n t i n v a r y i n g 
d e g r e e s o f s e v e r i t y . However, t h o s e d i s c r e p a n c i e s do not b e a r 
d i r e c t l y on the main i s s u e i n t h i s c a s e . 

S A I F a l s o a r g u e s t h a t Dr. Benson ba s e d h i s c o n c l u s i o n t h a t 
c l a i m a n t ' s c o n d i t i o n had worsened on c o m p a r i s o n s of x - r a y s t a k e n i n 
1979, w i t h t h o s e t a k e n i n 1981, and t h a t t h i s i s an improper com
p a r i s o n i n view of the f a c t t h a t c l a i m a n t must e s t a b l i s h a worsen
in g o f h e r c o n d i t i o n s i n c e December 4, 1980. We a g r e e w i t h t h a t 
b a s i c p r o p o s i t i o n . However, Dr. Benson t e s t i f i e d t h a t a s compared 
w i t h h e r c o n d i t i o n i n December, 1980, r e l y i n g on m e d i c a l r e p o r t s 
i n e v i d e n c e , t h a t he c o n s i d e r e d c l a i m a n t ' s c o n d i t i o n t o have wor
s e n e d . We, t h e r e f o r e , a f f i r m t h e c o n c l u s i o n o f t h e R e f e r e e . 

The R e f e r e e ' s o r d e r d a t e d June 1, 1982 i s a f f i r m e d . C l a i m 
a n t ' s a t t o r n e y i s awarded an a t t o r n e y ' s f e e of $250, p a y a b l e by 
SAI F , f o r s e r v i c e s on Board r e v i e w . 

Reviewed by t h e Board en banc. 

C l a i m a n t r e q u e s t s r e v i e w and t h e employer c r o s s - r e q u e s t s 
r e v i e w o f R e f e r e e N e a l ' s o r d e r which g r a n t e d c l a i m a n t an a d d i t i o n a l 
award of 19.2° f o r 10% l o s s o f h e r r i g h t arm, f o r a t o t a l award of 
30% l o s s of t h a t arm. C l a i m a n t a r g u e s t h a t t h e award i s i n a d e 
quate; t h e employer a r g u e s t h e award i s e x c e s s i v e . 

The Board a f f i r m s and adop t s t h e o r d e r of t h e R e f e r e e . 

The R e f e r e e ' s o r d e r d a t e d A p r i l 22, 1982 i s a f f i r m e d . 

Board Member Barnes D i s s e n t i n g : v 

The R e f e r e e ' s a n a l y s i s , "adopted" by t h e Board m a j o r i t y w i t h 
out e l a b o r a t i o n , was b a s e d on Boyce v. Sambo's R e s t a u r a n t , 44 Or 
App 305 ( 1 9 8 0 ) ; t h e R e f e r e e d i d not mention any o f t h e r e l e v a n t 
a d m i n i s t r a t i v e r u l e s , OAR 436, D i v i s i o n 65, and t h e m a j o r i t y 
"adopts" t h a t s i l e n c e . ^ 

We r e c e n t l y d i s c u s s e d t h e i n t e r r e l a t i o n s h i p between t h e Boyce 
d o c t r i n e and t he Department's r u l e s i n C l y d e V. Brummell, 34 Van 
N a t t a 1183 ( 1 9 8 2 ) : 

ORDER 

PAULINE M. COOPER, Claimant 
Kenneth D. P e t e r s o n , C l a i m a n t ' s A t t o r n e y 
Rankin, McMurry e t a l . , Defense A t t o r n e y s 

WCB 81-05509 
November 19, 1982 
Order on Review 

ORDER 
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" S i n c e t h e f a c t s g i v i n g r i s e t o t h e Boyce 
d e c i s i o n , t h e Workers Compensation D e p a r t 
ment has adopted new a d m i n i s t r a t i v e r u l e s 
g o v e r n i n g t h e r a t i n g of permanent d i s 
a b i l i t y . OAR 436, D i v i s i o n 65. * * * They 
a r e b a s i c a l l y ' m e c h a n i c a l impairment' 
s t a n d a r d s adapted l a r g e l y from t h e American 
M e d i c a l A s s o c i a t i o n ' s G u i d e s t o the 
E v a l u a t i o n of Permanent Impairment ( 1 S 7 7 ) , 
pp. 30-32. Boyce, however, s t a t e s t h a t 
' l o s s of use' w i t h i n t h e meaning of ORS 
6 5 6 . 2 1 4 ( 1 ) ( a ) 'does not n e c e s s a r i l y 
c o r r e l a t e t o t he e x t e n t of m e c h a n i c a l 
impairment, a l t h o u g h t h e l a t t e r i s u s u a l l y 
a r e l e v a n t c o n s i d e r a t i o n . ' 44 Or App a t 
308. Other t h a n t h i s d e f i n i t i o n by nega
t i o n , Boyce does not e l a b o r a t e on t h e 
s t a t u t o r y language, ' l o s s of u s e . ' 

"We have n e v e r r e g a r d e d t h e Department's 
r u l e s on r a t i n g d i s a b i l i t y a s t h e f i r s t , 
l a s t and o n l y word f o r each and e v e r y c a s e , 
but we have a l w a y s t r i e d t o s p e c i f i c a l l y 
i n d e n t i f y o t h e r f a c t o r s t h a t we have t a k e n 
i n t o c o n s i d e r a t i o n i n r a t i n g d i s a b i l i t y . 
See e.g., C h a r l e s Hanscom, 34 Van N a t t a 34 
( 1 9 8 2 ) . We w i l l p r o c e e d on t h a t under
s t a n d i n g of the i n t e r p l a y between t h e 
Department's r u l e s and the Boyce a n a l y s i s . 
The Department's ' m e c h a n i c a l impairment' 
r u l e s a r e r e l e v a n t and s h o u l d be c o n s i d e r e d 
i n a l l c a s e s ; and, i n any c a s e i n which a 
R e f e r e e or the Board f i n d s a ' l o s s of u s e ' 
not a d e q u a t e l y c o v e r e d by the Department's 
r u l e s , t h a t e x t r a - r u l e f a c t o r s h o u l d be 
s p e c i f i c a l l y i d e n t i f i e d i n t h e R e f e r e e ' s or 
Board's o r d e r . H a z e l Ray, 34 Van N a t t a 1193 
( d e c i d e d t h i s d a t e ) , i l l u s t r a t e s a p p l i c a t i o n 
of t h i s methodology." 34 Van N a t t a a t 
1183-84. 

I n t h i s c a s e , c l a i m a n t ' s l o s s of motion amounts t o 14% i m p a i r 
ment under the g u i d e l i n e s i n OAR 4 3 6 - 6 5 - 5 2 5 ( 1 ) . C l a i m a n t a l s o 
t e s t i f i e d she s u f f e r s from p a i n , numbness, weakness and s w e l l i n g . 
The f i r s t t h r e e problems a r e c o v e r e d by the a d m i n i s t r a t i v e r u l e s . 
OAR 436-65-5 30 ( 3 ) g o v e r n s impairment i n the form o f d i s a b l i n g p a i n . 
OAR 4 3 6 - 6 5 - 5 3 0 ( 1 ) ( a ) ( i ) and OAR 4 3 6 - 6 5 - 5 3 0 ( 2 ) ( a ) ( i ) govern i m p a i r 
ment i n the form of s e n s o r y l o s s o r s e n s o r y d e f i c i t , i . e . , numb
n e s s . OAR 4 3 6 - 6 5 - 5 3 0 ( 2 ) ( b ) and ( c ) and OAR 4 3 6 - 6 5 - 5 3 0 ( 5 ) g o v e r n 
impairment i n the form of l o s s of g r i p s t r e n g t h . I f s w e l l i n g i s a 
form of permanent impairment a p p r o p r i a t e l y t o c o n s i d e r e d , i t i s not 
c o v e r e d i n t h e a d m i n i s t r a t i v e r u l e s . 

I g i v e f u l l c r e d e n c e t o c l a i m a n t ' s t e s t i m o n y about h e r i m p a i r 
ment s u b j e c t t o two q u a l i f i c a t i o n s . I t i s d i f f i c u l t t o f u l l y 
a c c e p t c l a i m a n t ' s t e s t i m o n y about r i g h t arm weakness g i v e n t h a t h e r 
t r e a t i n g p h y s i c i a n found no a t r o p h y o r o t h e r e v i d e n c e of weakness 
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or r e d uced usage. Second, c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s of 
s w e l l i n g a r e somewhat i n c o n s i s t e n t w i t h h e r d o c t o r ' s f i n d i n g t h a t 
no edema was p r e s e n t . C l a i m a n t ' s impairment from l o s s of motion i s 
14% and, w e i g h i n g a l l t h e e v i d e n c e , I would f i n d an a d d i t i o n a l 6% 
impairment i n the form of p a i n / n u m b n e s s / w e a k n e s s / s w e l l i n g . I t f o l 
lows i n my mind t h a t t h e award of 20% l o s s of t h e r i g h t arm g r a n t e d 
by the c h a l l e n g e d D e t e r m i n a t i o n Order was p r o p e r . 

I would r e v e r s e t h e R e f e r e e ' s o r d e r and r e i n s t a t e t h e D e t e r 
m i n a t i o n Order d a t e d May 18, 1981. I r e s p e c t f u l l y d i s s e n t . 

Reviewed by Board Members B a r n e s and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
R e f e r e e S h e b l e y ' s o r d e r which r e q u i r e s t h e i n s u r e r t o pay temporary 
t o t a l d i s a b i l i t y , p e n a l t i e s and a t t o r n e y ' s f e e s i n c o n n e c t i o n w i t h 
c l a i m a n t ' s a g g r a v a t i o n c l a i m . 

C l a i m a n t s u s t a i n e d a compensable low back i n j u r y i n 1976 f o r 
which she was u l t i m a t e l y awarded 50% u n s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y . The r e l e v a n t e v e n t s t h a t f o l l o w e d , f o r p u r p o s e s of 
t h i s c a s e , a r e a s f o l l o w s . 

March 4, 1981: C l a i m a n t was s e e n by Dr. Dunn f o r c o n t i n u i n g 
back p a i n . 

March 17, 1981: C l a i m a n t s i g n e d a s t i p u l a t i o n t h a t g r a n t e d 
h e r an a d d i t i o n a l 15% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r 
an u l c e r c o n d i t i o n t h a t was r e l a t e d t o h e r compensable back i n j u r y . 
T h i s s t i p u l a t i o n s t a t e d : 

J u l y 13, 1981: C l a i m a n t ' s r e q u e s t f o r h e a r i n g was r e c e i v e d by 
t h e Board. 

J u l y 28, 1981: Dr. Dunn r e p o r t e d t h a t c l a i m a n t "has been 
u n a b l e t o p a r t i c i p a t e i n g a i n f u l employment s i n c e f i r s t b e i n g 
examined by me on March 4, 1981." 

SNOWDEN GEVING, C l a i m a n t 
B i s c h o f f & Strooband, C l a i m a n t ' s A t t o r n e y s 
SAIF Corp L e g a l , Defense A t t o r n e y 

WCB 81-06352 
November 19, 1982 
Order on Review 

"2. C l a i m a n t a g r e e s t h a t t h e back and u l c e r 
c o n d i t i o n s a r e s t a t i o n a r y . 

"3. S a i d award i s i n s e t t l e m e n t of any o r 
a l l i s s u e s w h i c h were o r c o u l d have been 
r a i s e d by r e q u e s t f o r h e a r i n g . " 
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The R e f e r e e found t h a t Dr. Dunn's J u l y 28 r e p o r t , i n - c o n j u n c 
t i o n w i t h h i s J u l y 20 r e p o r t and p o s s i b l y h i s March 4 c h a r t note, 
c o n s t i t u t e d an a g g r a v a t i o n c l a i m t h a t t r i g g e r e d the d u t i e s t o pay 
i n t e r i m compensation and t o a c c e p t o r deny w i t h i n 60 d a y s . B e cause 
S A I F n e i t h e r p a i d i n t e r i m compensation nor f o r m a l l y responded t o 
c l a i m a n t ' s a g g r a v a t i o n c l a i m , the R e f e r e e o r d e r e d t h a t i n t e r i m 
c o m p e n s a t i o n be p a i d from March 4, 1981 t o the d a t e of h e a r i n g and 
a s s e s s e d p e n a l t i e s and a s s o c i a t e d a t t o r n e y f e e s . I n d e f e n s e o f the 
c h a l l e n g e d p o r t i o n s o f the R e f e r e e ' s o r d e r , c l a i m a n t r e l i e s upon 
th e t h e o r y t h a t Dr. Dunn's J u l y 28 r e p o r t c o n s t i t u t e s t h e a g g r a v a 
t i o n c l a i m i n t h i s c a s e . 

Under t h e s e c i r c u m s t a n c e s , we f i n d t h e R e f e r e e ' s o r d e r was 
e r r o n e o u s f o r t h r e e r e a s o n s : 

(1) The R e f e r e e o r d e r e d i n t e r i m c o m p e n s a t i o n p a i d from c l a i m 
a n t ' s v i s i t t o Dr. Dunn on March 4. However, two weeks l a t e r 
c l a i m a n t p a r t i c i p a t e d i n a s t i p u l a t i o n i n which she a g r e e d t h a t h e r 
back c o n d i t i o n was t h e n s t a t i o n a r y . We s e e no p o s s i b l e b a s i s f o r 
o r d e r i n g i n t e r i m compensation p a i d f o r any p e r i o d o f time b e f o r e 
t h e March 17 s t i p u l a t i o n . 

(2) I f Dr. Dunn's J u l y 28 r e p o r t c o n s t i t u t e s t h e a g g r a v a t i o n 
c l a i m , a s the R e f e r e e found and a s c l a i m a n t a r g u e s , t h e n i n t e r i m 
c o m p e n s a t i o n was o n l y due and p a y a b l e f o r t h e p e r i o d a f t e r J u l y 28 
b e c a u s e i n t e r i m compensation need o n l y be p a i d f o r t h e p e r i o d a f t e r 
n o t i c e o r knowledge of a c l a i m . Donald C. W i s c h n o f s k e , 32 Van 
Natta' 136 ( 1 9 8 1 ) , 34 Van N a t t a 664 ( 1 9 8 2 ) ; Stone v. S A I F , 5 7 Or App 
808 ( 1 9 8 2 ) , ' 

(3 ) Our f i r s t c o n c l u s i o n would r e q u i r e m o d i f y i n g t h e 
R e f e r e e ' s o r d e r t o p r o v i d e t h a t no i n t e r i m c o m p e n s a t i o n was due f o r 
t h e p e r i o d b e f o r e March 17; our second c o n c l u s i o n would r e q u i r e 
m o d i f y i n g t h e R e f e r e e ' s o r d e r t o p r o v i d e t h a t no i n t e r i m compensa
t i o n i s due f o r the p e r i o d b e f o r e J u l y 28; our t h i r d c o n c l u s i o n 
r e q u i r e s r e v e r s a l o f t h e R e f e r e e ' s o r d e r . As p r e v i o u s l y noted, t h e 
p r e s e n t r e q u e s t f o r h e a r i n g was r e c e i v e d on J u l y 13, 1981. W h i l e 
c l a i m a n t p r o b a b l y a t t h a t time had some o t h e r t h e o r y o f what con
s t i t u t e d h e r a g g r a v a t i o n c l a i m , a s m a t t e r s now s t a n d , t h e R e f e r e e 
h a s found and c l a i m a n t a r g u e s t h a t Dr. Dunn's J u l y 28, 1981 r e p o r t 
c o n s t i t u t e s h e r a g g r a v a t i o n c l a i m . I t i s t h u s a p p a r e n t t h a t 
c l a i m a n t r e q u e s t e d a h e a r i n g b e f o r e any c l a i m was made, much l e s s 
d e n i e d . S y p h e r s v. K-W Logging, I n c . , 51 Or App 769 ( 1 9 8 1 ) , h o l d s 
t h a t t h e r e i s no j u r i s d i c t i o n t o r e q u e s t a h e a r i n g i n t h i s k i n d of 
s i t u a t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 4, 1981 i s r e v e r s e d and 
c l a i m a n t ' s r e q u e s t f o r h e a r i n g i s d i s m i s s e d f o r want o f j u r i s d i c 
t i o n . . -
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NORMAN J . GIBSON, C l a i m a n t WCB 80-08932 & 80-07855 
R o l l & Westmoreland, C l a i m a n t ' s A t t o r n e y s November 19, 1982 
Guy Greco, Defense A t t o r n e y Order on Review 
SAIF Corp L e g a l , Defense A t t o r n e y 
Reviewed by Eoard Members Barn e s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e F i n k ' s o r d e r w h i c h : i n 
WCB C a s e No. 80-07885, found t h a t Gene Ropp was not a s u b j e c t 
employer and c l a i m a n t was not a s u b j e c t worker and, t h e r e f o r e , 
v a c a t e d Proposed and F i n a l No. 5S65-A t h a t had found t h a t Gene Ropp 
was a s u b j e c t noncomplying employer; and, i n WCB Case No. 80-08932, 
d e n i e d c l a i m a n t a l l r e l i e f r e q u e s t e d . More s p e c i f i c a l l y , i n WCE 
Case No. 80-08932 c l a i m a n t a r g u e s on r e v i e w : (1) he s u s t a i n e d a 
compensable i n j u r y on June 30, 1980 w h i l e working f o r Gene Ropp; 
(2) t h a t was p r e m a t u r e l y c l o s e d by D e t e r m i n a t i o n Order d a t e d 
September 17, 1980 or, a l t e r n a t i v e l y , t h a t he i s e n t i t l e d t o an 
award f o r permanent p a r t i a l d i s a b i l i t y ; (3) t h a t t h e S A I F C o r p o r a 
t i o n ' s d e n i a l of h i s subsequent a g g r a v a t i o n c l a i m s h o u l d be s e t 
a s i d e ; and (4) t h a t p e n a l t i e s and a t t o r n e y ' s f e e s s h o u l d be 
a s s e s s e d f o r t a r d y d e n i a l of the a g g r a v a t i o n c l a i m . 

I_ 

The R e f e r e e r e l i e d upon a c r e d i b i l i t y f i n d i n g i n c o n c l u d i n g 
t h a t t h e r e was no employer-employe r e l a t i o n s h i p between c l a i m a n t 
and Gene Ropp; the R e f e r e e found c l a i m a n t ' s c r e d i b i l i t y was 
" s e v e r e l y i m p a i r e d " and t h a t "Mr. Ropp's t e s t i m o n y s h o u l d be g i v e n 
the g r e a t e r w e i g h t . " The R e f e r e e seems t o assume, a s we u n d e r s t a n d 
h i s a n a l y s i s , t h a t i f one of the p a r t i e s i s not c r e d i b l e , t h e o t h e r 
i s t o be b e l i e v e d . 

Our a n a l y s i s i s d i f f e r e n t . I t i s the burden of the a l l e g e d 
employer, h e r e Gene Ropp, t o show t h a t the Proposed and F i n a l Order 
i s i n c o r r e c t . ORS 6 5 6 . 7 4 0 ( 1 ) . We assume f o r s a k e o f d i s c u s s i o n 
t h a t an a l l e g e d employer c o u l d s u s t a i n t h a t burden s o l e l y w i t h h i s 
or h e r own c r e d i b l e t e s t i m o n y . However, an a d d i t i o n a l i t e m of e v i 
dence i n t h i s c a s e not d i s c u s s e d by the R e f e r e e i s an i n v e s t i g a t i v e 

r e p o r t s u b m i t t e d by Marc Snook, F i e l d R e p r e s e n t a t i v e f o r t h e 
Workers Compensation Department. I t was based on i n t e r v i e w s w i t h 
c l a i m a n t and Mr. Ropp w i t h i n a c o u p l e weeks a f t e r t h e a l l e g e d 
employment r e l a t i o n s h i p and was w r i t t e n about a month a f t e r t h o s e 
e v e n t s . Were t h i s r e p o r t t o be c o m p l e t e l y b e l i e v e d , t h e Proposed 
and F i n a l Order would be u n q u e s t i o n a b l y affirmed.. However, t h e r e 
i s a t l e a s t one known d i s c r e p a n c y i n the r e p o r t and the b a l a n c e i s 
a t s u b s t a n t i a l v a r i a n c e w i t h Mr. Ropp 1s t e s t i m o n y and somewhat 
d i f f e r e n t than c l a i m a n t ' s t e s t i m o n y . 

W h i l e we do not a c c e p t the i n v e s t i g a t i v e r e p o r t c o m p l e t e l y , 
we c o n c l u d e t h a t i t r a i s e s c o n s i d e r a b l e doubts w i t h r e s p e c t t o Mr. 
Ropp's t e s t i m o n y a t the h e a r i n g . We, t h e r e f o r e , c o n c l u d e t h a t Mr. 
Repp h a s f a i l e d t o a f f i r m a t i v e l y show t h a t t h e Proposed and F i n a l 
Order i s i n c o r r e c t a s r e q u i r e d by ORS 6 5 6 . 7 4 0 ( 1 ) . I t f o l l o w s t h a t 
a t a l l m a t e r i a l t i m e s Gene Ropp was a s u b j e c t , but noncomplying 
employer and c l a i m a n t was a s u b j e c t employe. 
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I I 

C l a i m a n t has t h e burden of p r o o f on the i s s u e s o f compensable 
i n j u r y , p r e m a t u r e c l o s u r e , e x t e n t o f d i s a b i l i t y and S A I F ' s d e n i a l 
of h i s a g g r a v a t i o n c l a i m . On t h e s e i s s u e s t h e R e f e r e e ' s a d v e r s e 
f i n d i n g r e g a r d i n g c l a i m a n t ' s c r e d i b i l i t y i s g e n e r a l l y c o n c l u s i v e 
and we a f f i r m and adopt the r e l e v a n t p o r t i o n s o f the R e f e r e e ' s 
o r d e r w i t h t h e f o l l o w i n g a d d i t i o n a l comments. 

C l a i m a n t c o n t e n d s t h a t h i s o p e r a t i o n of a jackhammer on June 
30, 1980 r e s u l t e d i n back i n j u r y w i t h o u t s p e c i f i c trauma. C l a i m a n t 
a r g u e s t h e m e d i c a l e v i d e n c e i s unanimous i n s u p p o r t o f h i s c l a i m . 
However, we f i n d n o t h i n g i n t h e m e d i c a l e v i d e n c e t h a t c a u s a l l y 
r e l a t e s c l a i m a n t ' s low back symptoms a f t e r June 30, 1980 t o work 
e v e n t s o f t h a t d a t e e x c e p t r e c i t a t i o n of c l a i m a n t ' s h i s t o r y t o h i s 
d o c t o r s , which g e t s back t o the q u e s t i o n o f c l a i m a n t ' s c r e d i b i l i t y . 
There b e i n g no proven compensable i n j u r y , c l a i m a n t ' s v a r i o u s a r g u 
ments f o r c l a i m r e o p e n i n g and f o r an award f o r permanent d i s a b i l i t y 
must f a i l . 

' 1 1 1 

The f i n a l i s s u e i s p e n a l t i e s and a t t o r n e y ' s f e e s . C l a i m a n t 
f i l e d an a g g r a v a t i o n c l a i m on December 11, r e c e i v e d by S A I F on 
December 12, 1980. Whether i t was s u f f i c i e n t t o prove a g g r a v a t i o n 
i s not t h e q u e s t i o n ; i t c e r t a i n l y was a p r o p e r a g g r a v a t i o n c l a i m . 
S A I F a p p a r e n t l y p a i d a l l i n t e r i m compensation due, but d i d not 
i s s u e a d e n i a l of t h e a g g r a v a t i o n c l a i m u n t i l March 19, 1980, o v e r 
t h r e e months l a t e r . 

I n B e l l v. Hartman, 289 Or 447 ( 1 9 8 0 ) , the c o u r t h e l d t h a t 
i n t e r i m c o m p e n s a t i o n need not be p a i d when a c l a i m a n t i s not a sub
j e c t w orker. Per h a p s , by p a r i t y o f r e a s o n i n g , p e n a l t i e s f o r a l a t e 
d e n i a l c a n n o t be a s s e s s e d when a c l a i m a n t i s found t o not be a sub
j e c t w o r k e r . We have c o n c l u d e d above, however, t h a t Gene Ropp d i d 
not p r o v e t h a t he o r c l a i m a n t were exempt from the c o v e r a g e o f the 
Workers Compensation A c t . I t f o l l o w s t h a t B e l l v. Hartman, s u p r a , 
i s not h e r e r e l e v a n t . 

S A I F ' s d e n i a l was i s s u e d w e l l beyond t h e 60 day l i m i t . The 
d e l a y i s u n e x p l a i n e d and u n j u s t i f i e d i n t h i s r e c o r d . Based on the 
c r i t e r i a d i s c u s s e d i n Z e l d a M. B a h l e r , 33.Van N a t t a 478 ( 1 9 8 1 ) , 
r e v e r s e d on o t h e r grounds, 60 Or App 90 ( 1 9 8 2 ) , c l a i m a n t i s 
e n t i t l e d t o the maximum p e n a l t y of 25%. A l t h o u g h t h e "then due" 
language of ORS 6 5 6 . 2 7 2 ( 9 ) a d m i t t e d l y c r e a t e s some c o n f u s i o n i n 
t h i s k i n d o f c a s e , we c o n c l u d e the p e n a l t y s h o u l d be a s s e s s e d on 
the i n t e r i m c o m pensation p a y a b l e between the s i x t i e t h day and the 
d a t e o f the d e n i a l . A l s o , f o r the r e a s o n s s t a t e d i n B a h l e r , 
a s s e s s m e n t of an a t t o r n e y ' s f e e i s . a p p r o p r i a t e i n t h i s c a s e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 19, 1981 i s m o d i f i e d . That 
p o r t i o n w h i c h s e t a s i d e Proposed and F i n a l Order No. 5965-A i s 
r e v e r s e d and t h a t Proposed and F i n a l Order i s r e i n s t a t e d and 
a f f i r m e d . C l a i m a n t i s awarded a p e n a l t y f o r t a r d y d e n i a l o f h i s 
a g g r a v a t i o n c l a i m e q u a l t o 25% of t h e c o m p e n s a t i o n due from 
F e b r u a r y 10, 1981 t h r o u g h March 19, 1981. C l a i m a n t ' s a t t o r n e y i s 
awarded a f e e of $250 f o r s e r v i c e s r e n d e r e d i n c o n n e c t i o n w i t h the 
p e n a l t y i s s u e , p a y a b l e by the S A I F C o r p o r a t i o n . The r e m a i n d e r of 
the R e f e r e e ' s o r d e r i s a f f i r m e d . 
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MARILYN GREGORY, Cla i m a n t 
Robert N. Ehmann, C l a i m a n t ' s A t t o r n e y 
Wolf, G r i f f i t h e t a l . , Defense A t t o r n e y 

WCB 81-3691 
November 19, 1982 
Order on Review 

Reviewed by Board Members F e r r i s and Lewis. 

Claimant seeks r e v i e w o f t h a t p o r t i o n o f Referee N e a l 1 s o r d e r 
which g r a n t e d c l a i m a n t 20% unscheduled permanent d i s a b i l i t y , sub
j e c t t o an o f f s e t f o r an overpayment o f temporary t o t a l d i s a b i l i t y . 
C l aimant contends t h a t t h e c l a i m was p r e m a t u r e l y c l o s e d o r t h a t t h e 
c l a i m s h o u l d have been reopened f o r payment o f t i m e l o s s , o r , i n 
th e a l t e r n a t i v e , t h a t c l a i m a n t i s e n t i t l e d t o a g r e a t e r award o f 
permanent d i s a b i l i t y . L a s t l y , c l a i m a n t contends t h a t p e n a l t i e s 
and a t t o r n e y ' s fees s h o u l d have been imposed f o r unreasonable 
f a i l u r e t o reopen t h e c l a i m and f o r unreasonable f a i l u r e t o deny 
r e q u e s t s t o reopen t h e c l a i m . 

There i s a p r e l i m i n a r y m a t t e r . Claimant enclosed a l e t t e r 
from a p h y s i c i a n w i t h h i s opening b r i e f and asked t h e Board t o con
s i d e r i t . The Board i s unable t o supplement t h e r e c o r d on r e v i e w 
i n t h e absence o f s t i p u l a t i o n by t h e p a r t i e s . ORS 656.295(5), CAR 
436-83-720(1). Such a r e q u e s t t o c o n s i d e r a d d i t i o n a l evidence i s 
regarded as a r e q u e s t f o r remand t o t h e Referee and must be 
su p p o r t e d by a showing t h a t , i n t h e e x e r c i s e o f due d i l i g e n c e , t h e 
evidence c o u l d n o t have been o b t a i n e d p r i o r t o h e a r i n g . Robert A. 
B a r n e t t , 31 Van N a t t a 172 (1 9 8 1 ) . [Compare Edward Morgan, WCB Case 
No. 80-00373, 34 Van N a t t a 1590 ( d e c i d e d t h i s d a t e ) , w h e r e i n we d i s 
cuss t h e Board's a u t h o r i t y t o c o n s i d e r on r e v i e w evidence which i s 
n o t a d m i t t e d b u t i s made a p a r t o f t h e r e c o r d by an o f f e r o f p r o o f , 
where t h e Board d i s a g r e e s w i t h t h e Referee's e v i d e n t i a r y r u l i n g . ] 
No such showing has been made here; t h e r e f o r e , we d e c l i n e t o remand 
th e case. 

We adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g comments. 

We agree t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y no l a t e r t h a n 
t h e d ate e s t a b l i s h e d i n the D e t e r m i n a t i o n Order, which d a t e was 
a f f i r m e d by t h e Referee. We a l s o agree t h a t t h e i n s u r e r was not 
r e q u i r e d t o reopen t h e c l a i m based on t h e p o s t - c l o s u r e m e d i c a l 
r e p o r t s . The medical r e p o r t s i n d i c a t e a t most a need f o r a d d i 
t i o n a l m e d i c a l s e r v i c e s . I t i s not c l e a r from t h e r e p o r t s whether 
t h e need f o r medical s e r v i c e s r e l a t e s t o c o n d i t i o n s a r i s i n g from 
t h e i n j u r y . I t i s very c l e a r t h a t no p h y s i c i a n has a t t e s t e d t o a 
worsening o f c l a i m a n t ' s c o n d i t i o n s i n c e issuance o f t h e Determina
t i o n Order. Nor has any p h y s i c i a n a u t h o r i z e d o r i n d i c a t e d t h e need 
f o r temporary t o t a l d i s a b i l i t y except as may be i n f e r r e d from 
s u g g e s t i o n s t h a t c l a i m a n t may b e n e f i t from p a r t i c i p a t i o n i n a p a i n 
c l i n i c program. Claimant's r e l i a n c e on Brooks v. D & R Timber, 55 
Or App 688 (198 2 ) , i s misplaced because t h e proposed t e s t s were n o t 
n e c e s s a r i l y f o r a compensable c o n d i t i o n and, i n any e v e n t , i t does 
n o t appear t h a t t h e t e s t s r e q u i r e d t i m e l o s s . Claimant i s e l i g i b l e 
f o r m e d i c a l s e r v i c e s under ORS 656.245 f o r " c o n d i t i o n s a r i s i n g from 
h i s i n j u r i e s , and t h e r e i s no need t o reopen her c l a i m s i m p l y t o 
pay f o r m e d i c a l s e r v i c e s . 
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W i t h r e s p e c t t o p e n a l t i e s , t h e i n s u r e r ' s r e f u s a l t o reopen t h e 
c l a i m was n o t unreasonable, t h e r e f o r e , no award o f p e n a l t i e s on 
t h a t ground i s w a r r a n t e d . The i n s u r e r f a i l e d t o deny e i t h e r o f 
c l a i m a n t ' s two re q u e s t s t o reopen h e r c l a i m made w h i l e a h e a r i n g 
r e q u e s t was pending on premature c l o s u r e . Under t h e Board's h o l d 
i n g i n H a r o l d M e t i e r , 34 Van N a t t a 710 (1982) we would impose a 
p e n a l t y and a t t o r n e y ' s f e e s . However, H a r o l d M e t i e r had n o t been 
d e c i d e d a t t h e t i m e o f t h e i n s u r e r ' s f a i l u r e t o deny h e r e i n , and 
the i n s u r e r l e g i t i m a t e l y r e l i e d upon t h e Court o f Appeals' h o l d i n g 
i n Vandehey v. P u m i l i t e Glass & B u i l d i n g Co., 35 Or App 187 (19 7 8 ) , 
f o r i t s b e l i e f t h a t i t was unnecessary t o deny t h e r e q u e s t s t o 
reopen t h e c l a i m . 

ORDER 
The Referee's o r d e r d a t e d March 23, 1982 i s a f f i r m e d . 

CAROLYN J . HAGGARD, Cl a i m a n t WCB 80-03446 
D.S. Denning, J r . , C l a i m a n t ' s A t t o r n e y November 19, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 
Reviewed by Board Members Barnes and F e r r i s . 

C laimant r e q u e s t s r e v i e w o f Referee Leahy's o r d e r which f o u n d : 
(1) t h a t t h e February 27, 1980 D e t e r m i n a t i o n Order was n o t prema
t u r e l y i s s u e d ; (2) t h a t t h e i s s u e o f permanent d i s a b i l i t y c o u l d n o t 
be c o n s i d e r e d because i t was n o t r a i s e d u n t i l March 10, 1982 ( t h e 
dat e o f h e a r i n g ) which was more t h a n one year from t h e d a t e o f t h e 
D e t e r m i n a t i o n Order; and (3) a l t e r n a t i v e l y , t h a t c l a i m a n t s u f f e r e d 
no permanent d i s a b i l i t y as a r e s u l t o f her compensable March 22, 
1979 neck i n j u r y . 

Whether the i s s u e o f permanent d i s a b i l i t y was p r o p e r l y r a i s e d 
would depend upon a p p l i c a t i o n o f Lucy ( F r o y e r ) Anderson, 34 Van 
N a t t a 1249 (1982), and Donald K. Shaw, 34 Van N a t t a 1260 ( 1 9 8 2 ) . 
We conclude i t i s unnecessary t o reach t h i s i s s u e i n view o f our 
c o n c l u s i o n on the m e r i t s . 

We a f f i r m and adopt those p o r t i o n s o f t h e Referee's o r d e r 
f i n d i n g no premature c l a i m c l o s u r e and f i n d i n g c l a i m a n t d i d n o t 
prove e n t i t l e m e n t t o an award f o r permanent d i s a b i l i t y as a r e s u l t 
o f h e r minor neck s t r a i n i n j u r y . 

ORDER 

The Referee's o r d e r d a t e d A p r i l 7, 1982 i s a f f i r m e d . 
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JOE HOLMES, JR., C l a i m a n t 
P e t e r Hansen, C l a i m a n t ' s A t t o r n e y 
SAIF Corp L e g a l , Defense A t t o r n e y 

Own Motion 81-0034M 
November 19, 1982 
Own Motion Order on R e c o n s i d e r a t i o n 

The Board i s s u e d an Own Motion Order on October 8, 1982 which 
deni e d c l a i m a n t ' s r e q u e s t f o r reopening based on t h e evidence t h a t 
he had r e t i r e d from the l a b o r market. We based t h i s d e c i s i o n on 
the r a t i o n a l e i n Vernon M i c h a e l , 34 Van N a t t a 1212. Claimant has 
r e q u e s t e d t h a t we r e c o n s i d e r t h i s c o n c l u s i o n based on a r e p o r t o f 
Dr. K i e s t dated December 8, 1980. 

We conclude t h a t c l a i m a n t has f a i l e d t o show e n t i t l e m e n t t o 
compensation f o r temporary t o t a l d i s a b i l i t y . Our Own M o t i o n Order 
o f October 8, 1982 s h a l l remain i n e f f e c t . 

I T IS SO ORDERED. 

LOIS KLEINHANS, C l a i m a n t WCB 81-08304 
Frohnmayer e t a l . , C l a i m a n t ' s A t t o r n e y s November 19, 1982 
Alan Ludwick, Defense A t t o r n e y Order on Review 
Reviewed by Board Members Barnes and F e r r i s . 

Claimant r e q u e s t s review o f Referee Brown's o r d e r which uph e l d 
t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c o m p e n s a b i l i t y f o r c l a i m a n t ' s neck 
problems subsequent t o her September 30, 1980 a u t o a c c i d e n t . 

Claimant f i r s t i n j u r e d her neck on February 15, 1982 w h i l e 
moving a desk i n t h e course o f her employment. She was t r e a t e d by 
Dr. B l a n d i n o , a c h i r o p r a c t o r , who diagnosed her i n j u r y as a c u t e 
c e r v i c a l / d o r s a l s t r a i n syndrome and nerve r o o t compression a t t h e 
C 4-5 and T 4-5 l e v e l s . Dr. B l a n d i n o and h i s p a r t n e r , Dr. Ladwig, 
t r e a t e d c l a i m a n t w i t h m a n i p u l a t i v e and o t h e r p h y s i c a l t h e r a p y on a 
f a i r l y r e g u l a r b a s i s over t h e next s i x months. Dr. Ladwig r e p o r t e d 
t h a t c l a i m a n t was approaching a m e d i c a l l y s t a t i o n a r y s t a t u s on 
September 29, 1980. 

On September 30, 1980 c l a i m a n t was i n v o l v e d i n an a u t o m o b i l e 
a c c i d e n t and was seen on October 8, 1980 by Dr. Ladwig f o r "acute 
m a n i f e s t a t i o n s r e l a t i n g t o t h a t a c c i d e n t . " F o l l o w i n g t h i s examina
t i o n , Dr. Ladwig recommended c l o s i n g c l a i m a n t ' s workers compensa
t i o n c l a i m . 

Claimant was examined by Dr. Narus, a n e u r o l o g i s t , on October 
13, 1980. He b e l i e v e d t h a t c l a i m a n t ' s symptoms were r e l a t e d t o her 
o n - t h e - j o b i n j u r y . C l aimant, however, f a i l e d t o t e l l Dr. Narus 
d u r i n g t h i s f i r s t e x a m i n a t i o n about her a u t o a c c i d e n t two weeks 
e a r l i e r . 

Dr. Narus r e f e r r e d c l a i m a n t t o Dr. Saez, a neurosurgeon, who 
p erformed a c e r v i c a l myelogram i n June o f 1980. The myelogram 
r e v e a l e d a h y p e r t r o p h i c r i d g e a t C 5-6 w i t h nerve r o o t impingement 
on t h e l e f t s i d e a t the C6 l e v e l . Dr. Saez performed c o r r e c t i v e 
s u r g e r y on c l a i m a n t ' s neck on J u l y 7, 1981. I t was Dr. Saez's 
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o p i n i o n t h a t c l a i m a n t ' s neck p a i n and nerve r o o t i r r i t i a t i o n and 
impingement were t h e r e s u l t o f her o c c u p a t i o n a l i n j u r y and n o t 
caused by the a u t o a c c i d e n t . Dr. Saez s t a t e s i n h i s October 27, 
1981 l e t t e r t o c l a i m a n t ' s a t t o r n e y : 

"While i t may be argued t h a t t h e motor 
v e h i c l e a c c i d e n t a t l e a s t t e m p o r a r i l y l e d 
t o an e x a c e r b a t i o n o f her symptoms, I do 
not f e e l t h a t t h e e x a c e r b a t i o n was o f such 
s e v e r i t y as t o have mandated o p e r a t i o n 
merely as a d i r e c t consequence o f the trauma 
s u s t a i n e d i n the MVA [motor v e h i c l e 
a c c i d e n t ] . N o t i c e t h a t there'was a r a t h e r 
l o n g i n t e r v a l s t i l l e l a p s i n g between t h e 
motor v e h i c l e ' a c c i d e n t and t h e s u r g i c a l 
i n t e r v e n t i o n i t s e l f which suggests t h a t t h e 
a g g r a v a t i o n o f symptoms by t h e MVA c o u l d 
n o t , beyond a p o i n t , be any l o n g e r 
d i s t i n g u i s h e d as separate and beyond t h e 
u n d e r l y i n g stream o f symptoms t h a t L o i s had 
a l r e a d y e x p e r i e n c e d s i n c e t h e o r i g i n a l 
o c c u p a t i o n a l i n j u r y . 

" I t i s t h e r e f o r e my o p i n i o n t h a t t h e 
i e v e n t u a l s u r g i c a l t r e a t m e n t g i v e n L o i s would 

have p r o b a b l y been necessary even i f t h e 
motor v e h i c l e a c c i d e n t had never o c c u r r e d . " 

The o n l y s i g n i f i c a n t m e d i c a l evidence i n d i c a t i n g t h a t c l a i m 
a n t ' s neck problems f o l l o w i n g t h e a u t o a c c i d e n t may n o t have been 
r e l a t e d t o her o n - t h e - j o b i n j u r y was t h e s h o r t note by Dr. Ladwig, 
d a t e d November 14, 1980, i n which he recommended t h a t c l a i m a n t ' s 
workers compensation c l a i m be c l o s e d . T h i s s t a t e m e n t was n o t 
e l a b o r a t e d upon by Dr. Ladwig and was made p r i o r t o t h e myelogram 
and e x a m i n a t i o n s o f Dr. Narus and Dr. Saez. 

The Referee gave l i t t l e w e i g h t t o t h e o p i n i o n o f Dr. Saez 
because he found i t t o be based on a " f a u l t y , i n c o r r e c t , and i n c o n 
s i s t e n t h i s t o r y . " The Referee p l a c e d c o n s i d e r a b l e emphasis on t h e 
f a c t t h a t Dr. Saez a p p a r e n t l y b e l i e v e d t h a t c l a i m a n t ' s l e f t arm 
symptoms had been p r e s e n t s i n c e t h e o r i g i n a l i n j u r y b u t , a c c o r d i n g 
t o t h e Referee, t h e r e was no mention o f l e f t arm problems u n t i l 
a f t e r the a u t o a c c i d e n t . 

The s i g n i f i c a n c e o f c l a i m a n t ' s r a d i a t i n g l e f t arm symptoms was 
t h a t t h e y were i n d i c a t i v e o f c e r v i c a l nerve r o o t compression. How
ever, Dr. B l a n d i n o noted g r e a t e r l o s s o f c e r v i c a l range o f m o t i o n 
on t h e l e f t s i d e t h a n t h e r i g h t and diagnosed c e r v i c a l n erve r o o t 
compression i n h i s f i r s t e x a m i n a t i o n f o l l o w i n g the o r i g i n a l i n j u r y . 

SAIF p r e s e n t e d no m e d i c a l evidence c o n t r a d i c t i n g t h i s o r i g i n a l 
d i a g n o s i s o f nerve r o o t compression. We f i n d t h a t Dr. Saez had 
knowledge o f s u f f i c i e n t f a c t s r e l a t i n g t o b o t h i n c i d e n t s on w h i c h 
t o base h i s o p i n i o n . 
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The Referee a l s o found t h a t d i f f e r e n t p a r t s o f the body were 
i n v o l v e d i n t h e o r i g i n a l i n j u r y t h a n i n t h e subsequent au t o 
a c c i d e n t . He a p p a r e n t l y based t h i s c o n c l u s i o n on the f a c t t h a t Dr. 
B l a n d i n o diagnosed c l a i m a n t ' s o r i g i n a l i n j u r y as nerve r o o t com
p r e s s i o n a t the C 4-5 l e v e l and Dr. Saez l a t e r found c l a i m a n t ' s 
problem t o be l o c a t e d one v e r t e b r a l o w e r . 

Dr. Saez had t h e b e n e f i t o f a m yelographic e x a m i n a t i o n which 
Dr. B l a n d i n o d i d n o t . The X-rays t a k e n by Dr. B l a n d i n o r e v e a l e d no 
s t r u c t u r a l a b n o r m a l i t i e s whatsoever. Thus h i s d i a g n o s i s was based 
e n t i r e l y on e x a m i n a t i o n , c l a i m a n t ' s r e p o r t e d symptoms, and range 
of m o t i o n and s e n s a t i o n t e s t i n g . Dr. Saez reviewed Dr. B l a n d i n o ' s 
r e p o r t and d i d not f i n d t h a t d i f f e r e n t body p a r t s were i n v o l v e d i n 
t h e two i n c i d e n t s . 

We conclude t h a t c l a i m a n t ' s c o n t i n u i n g symptoms f o l l o w i n g t h e 
a u t o a c c i d e n t and t h e need f o r s u r g e r y were compensable conse
quences of her o c c u p a t i o n a l i n j u r y . 

Our c o n c l u s i o n i s n o t any form o f endorsement o f the o f t -
repeated argument i n c l a i m a n t ' s b r i e f t h a t t h e Referee " i g n o r e d " 
t h e evidence. Q u i t e t h e c o n t r a r y , we b e l i e v e the Referee engaged 
i n t h e p r o p e r process o f w e i g h i n g t h e evidence. See Edwin A. 
B o l l i g e r , 33 Van N a t t a 559 (1981), a f f ' d , 58 Or App 222 ( 1 9 8 2 ) . 
The f a c t t h a t we have engaged i n the same process and come t o a 
d i f f e r e n t c o n c l u s i o n proves o n l y t h a t reasonable persons can 
d i f f e r , n o t t h a t anybody " i g n o r e d " a n y t h i n g . 

ORDER 

The Referee's o r d e r d a t e d May 6, 1982 i s r e v e r s e d and c l a i m 
a n t ' s c l a i m i s remanded t o t h e i n s u r e r f o r payment o f b e n e f i t s . 

Claimant's a t t o r n e y i s awarded $1500 as a reasonable a t t o r 
ney's fee f o r s e r v i c e s rendered a t t h e h e a r i n g and on Board r e v i e w , 
t o be p a i d by SAIF C o r p o r a t i o n . 
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EDWARD MORGAN, Cl a i m a n t WCB 80-00373 
Welch, Bruun e t a l . , C l a i m a n t ' s A t t o r n e y s November 19, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 
Reviewed by Board Members Barnes and F e r r i s . 

Claimant r e q u e s t s r e v i e w o f Referee Leahy's o r d e r which u p h e l d 
t h e SAIF C o r p o r a t i o n ' s d e n i a l o f h i s a g g r a v a t i o n c l a i m and r e f u s e d 
t o a l l o w i n t e r i m compensation, p e n a l t i e s and a t t o r n e y f e e s . 

On J u l y 30, 1982 t h e Board i s s u e d an I n t e r i m Order o f Remand 
i n t h i s case, i n s t r u c t i n g t h e Referee t o e n t e r a sup p l e m e n t a l o r d e r 
i n d i c a t i n g which e x h i b i t s were a d m i t t e d and which e x h i b i t s were n o t 
a d m i t t e d , s i n c e SAIF i n i t i a l l y r a i s e d a q u e s t i o n i n i t s b r i e f 
r e g a r d i n g t h e r e c o r d t r a n s m i t t e d t o t h e Board f o r r e v i e w . The 
Referee was i n s t r u c t e d t o s p e c i f y h i s b a s i s f o r t h e e x c l u s i o n o f 
any e x h i b i t s . 

On August 10, 1982 t h e Referee i s s u e d a Supplemental Order on 
Remand. The Referee s t a t e d i n t h a t o r d e r t h a t E x h i b i t s 1 t h r o u g h 
80 were a d m i t t e d , w i t h t h e e x c e p t i o n o f E x h i b i t s 69 and 70. There 
i s no e x p l a n a t i o n o f why E x h i b i t s 69 and 70 were exc l u d e d o t h e r 
t h a n a statem e n t t h a t " c l a i m a n t o b j e c t e d t o them" and a r e f e r e n c e 
t o t h e September 4, 1980 l e t t e r from c l a i m a n t ' s c o u n s e l . 

I 

We b e l i e v e t h a t t h e Referee was i n e r r o r i n n o t a d m i t t i n g 
E x h i b i t s 69 and 70, and we have c o n s i d e r e d them i n our r e v i e w o f 
t h i s case. 

I t has been h e l d t h a t t h e Board has no a u t h o r i t y t o c o n s i d e r 
evidence n o t p a r t o f t h e r e c o r d , t h e o n l y apparent a l t e r n a t i v e 
b e i n g t o remand a case t o a Referee f o r f u r t h e r development. Brown 
v. SAIF, 51 Or App 389 (198 1 ) ; G a l l e a v. W i l l a m e t t e I n d u s t r i e s , 56 
Or App 763 (1982). We do not i n t e r p r e t e i t h e r o f those cases as 

s t a n d i n g f o r t h e p r o p o s i t i o n t h a t t h e Board i s r e q u i r e d t o remand a 
case t o a Referee when t h e evidence i n q u e s t i o n has been p r e s e n t e d 
t o t h e Referee and t r a n s m i t t e d as p a r t o f t h e r e c o r d f o r purposes 
o f r e v i e w , a l t h o u g h n o t a c t u a l l y a d m i t t e d by t h e Referee based upon 
an e v i d e n t i a r y r u l i n g . Such ev i d e n c e , a l t h o u g h n o t a d m i t t e d , i s 
n e v e r t h e l e s s p a r t o f and i n c l u d e d i n t h e r e c o r d . See P e n i f o l d v. 
SAIF, 49 Or App 1015 (1980); Neely v. SAIF, 43 Or App 319 ( 1 9 7 9 ) . 
C o n s i d e r a t i o n o f such evidence would, t h e r e f o r e , n o t e n t a i l g o i n g 
" o u t s i d e " o f t h e r e c o r d made b e f o r e t h e Referee. 

ORS 656.295(5) s p e c i f i c a l l y p r o v i d e s t h a t i f t h e Board d e t e r 
mines t h a t "a case has been i m p r o p e r l y , i m c o m p l e t e l y o r o t h e r w i s e 
i n s u f f i c i e n t l y developed o r heard by t h e Referee, i t may remand t h e 
case t o t h e Referee f o r f u r t h e r e vidence t a k i n g , c o r r e c t i o n o r 
o t h e r necessary a c t i o n . " (Emphasis added.) We do not b e l i e v e t h a t 
t h i s case has been i m p r o p e r l y , i n c o m p l e t e l y o r i n s u f f i c i e n t l y 
developed such t h a t a remand f o r f u r t h e r evidence t a k i n g i s neces
s a r y . We merely d i s a g r e e w i t h t h e Referee's r e f u s a l t o a l l o w 
admission o f E x h i b i t s 69 and 70, which are p a r t o f and c o n t a i n e d i n 
the r e c o r d . 
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We r e c e n t l y addressed t h i s i s s u e t o a l i m i t e d e x t e n t i n Fred 
Hanna, 34 Van N a t t a 1271 (1982). I n t h a t case SAIF t e n d e r e d two 
e x h i b i t s which t h e Referee r e f u s e d t o admit based on OAR 
436-83-400(3). We r u l e d t h a t t h e Referee i n t h a t case e r r e d i n n o t 
a d m i t t i n g t h e e x h i b i t s , and we c o n s i d e r e d them upon r e v i e w o f t h e 
case w i t h o u t remanding t h e m a t t e r f o r t h e purpose o f adm i s s i o n o f 
the e x h i b i t s by t h e Referee. We do n o t b e l i e v e Brown, G a l l e a o r 
ORS 656.295(5) r e q u i r e s t h e Board t o remand a case t o t h e Referee 
merely f o r t h e purposes o f admission o f evidence a l r e a d y c o n t a i n e d 
i n t h e r e c o r d whenever t h e Board d i s a g r e e s w i t h t h e Referee's 
e v i d e n t i a r y r u l i n g r e g a r d i n g a d m i s s i b i l i t y . Such a proce d u r e would 
serve no purpose o t h e r than t o d e l a y t h e u l t i m a t e r e s o l u t i o n o f a 
case. I n f a c t , i t has l o n g been Board p o l i c y t o i n c l u d e a l l e x h i 
b i t s , whether a d m i t t e d o r n o t , as p a r t o f t h e r e c o r d i n d e f e r e n c e 
t o t h e p o s s i b i l i t y o f some h i g h e r r e v i e w i n g body d i s a g r e e i n g w i t h 
any e v i d e n t i a r y r u l i n g . 

Moving from t h e g e n e r a l t o t h e s p e c i f i c , as we noted i n our 
I n t e r i m Order o f Remand, we do not agree w i t h c l a i m a n t ' s c o u n s e l ' s 
o b j e c t i o n s t o E x h i b i t s 69 and 70. We f e e l t h a t t h e r e was c o n s i d e r 
a b l e c o n f u s i o n r e g a r d i n g t h e purpose f o r which t h e r e c o r d was l e f t 
open f o r , and what evidence would be accepted p r i o r t o c l o s u r e . 
The Referee h i m s e l f i n d i c a t e d i n h i s l e t t e r o f September 16, 1980 
t h a t he had n o t si g n e d t he s t i p u l a t i o n which t h e p a r t i e s had 
e n t e r e d r e g a r d i n g t h e submission o f a d d i t i o n a l evidence and t h a t , 
s i n c e c l a i m a n t had t h e r i g h t t o submit a d d i t i o n a l m edical r e p o r t s , 
SAIF s h o u l d have t h e same r i g h t . Yet, i n h i s Supplemental Order on 
Remand, t h e Referee i n d i c a t e d t h a t t h e a d d i t i o n a l r e p o r t s o f f e r e d 
by SAIF were n o t a d m i t t e d . 

One o f the s i g n i f i c a n t i s s u e s i n t h i s case concerns t h e 
accuracy o f the d i a g n o s i s o f a r a c h n o i d i t i s made by Dr. Hoos. Once 
t h e d e c i s i o n t o l e a v e t h e r e c o r d open f o r r e c e i p t o f a d d i t i o n a l 
evidence had been made, j u s t i c e r e q u i r e d t h a t a l l i n f o r m a t i o n r e l e 
v a n t t o t h a t d i a g n o s i s s h o u l d have been accepted i f generated p r i o r 
t o t h e t i m e s e t f o r c l o s u r e o f t h e r e c o r d . As we s t a t e d i n our 
o r d e r remanding t h i s case, "[W]e r e g a r d t h e search f o r t r u t h t o be 
more i m p o r t a n t t h a n t he t a c t i c s o f t h e p a r t i e s . " We conclude 
c l a i m a n t ' s o b j e c t i o n s t o E x h i b i t s 69 and 70 a r e t a c t i c a l i n n a t u r e 
o n l y . 

I I 

T u r n i n g now t o the i s s u e c o n c e r n i n g t h e a g g r a v a t i o n c l a i m , an 
a c c u r a t e summary o f t h e i n v o l v e d h i s t o r y o f t h i s c l a i m i s c o n t a i n e d 
i n Referee Neal's o r d e r of March 31, 1978 and w i l l n o t be rep e a t e d 
h e r e . The s o l e i s s u e a t t h a t h e a r i n g was t h e e x t e n t o f c l a i m a n t ' s 
d i s a b i l i t y . Referee Neal, i n essence, concluded t h a t , even though 
t h e c l a i m a n t was a p p a r e n t l y d i s a b l e d t o a c e r t a i n e x t e n t , h i s p r o b 
lems c o u l d n o t be s a i d t o be t h e r e s u l t o f h i s i n d u s t r i a l i n j u r y as 
opposed t o f u n c t i o n a l and m o t i v a t i o n a l problems. Referee Neal's 
o r d e r was a f f i r m e d on review by t h e Board. Edward Morgan, 26 Van 
N a t t a 111, 26 Van N a t t a 194, 26 Van N a t t a 699 (197 8 ) . ~ 

Claimant s u b s e q u e n t l y began t r e a t i n g w i t h Dr. White, a p s y c h i 
a t r i s t , Dr. B r o t h e r s , an o r t h o p e d i s t , and Dr. Hoos, a n e u r o l o g i s t , 
a l l i n Tennessee. Dr. White, i n h i s r e p o r t o f August 7, 1979, 
i n d i c a t e s t h a t an i n c i d e n t t o o k p l a c e on t h a t day i n which he 
b e l i e v e d c l a i m a n t was a t t e m p t i n g t o "ma n i p u l a t e " him i n t o a g r e e i n g 
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t o a u t h o r i z e c h i r o p r a c t i c t r e a t m e n t and a l i v e - i n housekeeper 
( c l a i m a n t ' s d a u g h t e r ) . Dr. White r e f u s e d t o do so and recommended 
t h a t he r e t u r n t o Dr. H a m i l t o n . Claimant d i d not r e t u r n t o Dr. 
W hite, nor d i d he see Dr. H a m i l t o n . 

Claimant was examined by Dr. Hoos on August 13, 1979. Dr. 
Hoos r e p o r t e d on September 24, 1979 t h a t c l a i m a n t was s u f f e r i n g 
from a r a c h n o i d i t i s , d i r e c t l y r e l a t e d t o h i s 1975 myelogram. Dr. 
Hoos i n d i c a t e d t h a t he had no access t o any p r e v i o u s m e d i c a l 
r e p o r t s and t h a t a c o n f i r m a t i o n o f h i s d i a g n o s i s c o u l d o n l y be made 
by r e p e a t myelography, which was c o n t r a i n d i c a t e d s i n c e i t c o u l d 
worsen c l a i m a n t ' s c o n d i t i o n . I t i s c l e a r t h a t Dr. Hoos' r e p o r t was 
based i n l a r g e p a r t on a h i s t o r y t a k e n from t h e c l a i m a n t . 

Dr. B r o t h e r s r e p o r t e d on November 14, 1979 t h a t c l a i m a n t ' s 
c o n d i t i o n from an o r t h o p e d i c s t a n d p o i n t was s t a t i o n a r y and t h a t he 
would r e q u i r e no f u r t h e r m e d i c a l t r e a t m e n t . He i n d i c a t e d t h a t he 
had no way o f d e t e r m i n i n g i f c l a i m a n t ' s c o n d i t i o n had worsened 
s i n c e 1979 s i n c e he examined him o n l y on one o c c a s i o n i n August o f 
1979, b u t t h a t he d i d not f i n d c l a i m a n t ' s c o n d i t i o n t o be worsened 
based on t h a t one e x a m i n a t i o n . On November 20, 1979 Dr. Hoos 
r e p o r t e d t h a t he saw c l a i m a n t "on a s i n g l e o c c a s i o n f o r e l e c t r o 
myographic s t u d i e s " , b u t c o u l d n o t document "any d e t e r i o r a t i o n i n 
h i s c o n d i t i o n except by what he t o l d me." 

On January 8, 1980 Dr. B r o t h e r s r e p o r t e d t h a t he had reviewed 
m e d i c a l r e c o r d s p r o v i d e d by c l a i m a n t ' s a t t o r n e y . Dr. B r o t h e r s 
s t a t e d : 

" I n these r e c o r d s , I f i n d evidence o f t h e 
exact same f i n d i n g s t h a t I d i s c o v e r e d on my 
e x a m i n a t i o n o f Mr. Morgan o f August 13, 
1979. T h e r e a f t e r , I concluded t h e r e has 
been no s u b s t a n t i a l or even s l i g h t w orsening 
o f h i s c o n d i t i o n . . . c o n s i d e r i n g t h e 
p h y s i c a l f i n d i n g s i n 1977 and t h e p h y s i c a l 
f i n d i n g s i n 1979." 

Dr. B r o t h e r s r e i t e r a t e d t h i s o p i n i o n i n h i s r e p o r t o f January 
30, 1980, b u t d i d s t a t e t h a t he c o n s i d e r e d Dr. Hoos more capable o f 
e v a l u a t i n g e l e c t r o m y e l o g r a p h i c changes from 1977 t o 1979 s i n c e he 
had no e x p e r t i s e i n t h a t a r e a . Dr. B r o t h e r s was a p p a r e n t l y n o t 
aware t h a t Dr. Hoos had never seen t h e e a r l i e r e l e c t r o m y e l o g r a p h i c 
s t u d i e s . Dr. B r o t h e r s c o n t i n u e d t o m a i n t a i n t h a t c l a i m a n t ' s c o n d i 
t i o n had n o t worsened from the s t a n d p o i n t o f h i s p h y s i c a l f i n d i n g s . 

E x h i b i t 69 i s a r e p o r t from Dr. Seres o f t h e Northwest Pain 
Center. Dr. Seres was a p p a r e n t l y asked by SAIF f o r h i s o p i n i o n 
c o n c e r n i n g Dr. Hoos 1 f i n d i n g s and d i a g n o s i s . Dr. Seres s t a t e s t h a t 
nowhere i n any o f t h e m e d i c a l r e p o r t s are t h e s p e c i f i c e l e c t r o m y o -
gram f i n d i n g s s t a t e d and t h a t Dr. Hoos f a i l s t o p r o v i d e i n f o r m a t i o n 
r e g a r d i n g any s p e c i f i c worsening from t h a t s t a n d p o i n t . Dr. Seres 
a l s o ' e x p l a i n s t h a t a c c u r a t e e l e c t r o m y o g r a p h i c s t u d i e s r e q u i r e t h e 
p a t i e n t ' s c o o p e r a t i o n , i . e . , t h a t i f t h e p a t i e n t r e f u s e s t o cooper
a t e by c o n t r a c t i n g t h e muscles b e i n g t e s t e d , a decrease i n t h e v o l 
t age a c t i v i t y would r e s u l t . Dr. Seres a l s o t o o k i s s u e w i t h Dr. 
Hoos' d i a g n o s i s o f a r a c h n o i d i t i s , based on t h e f a c t s t h a t t h e 
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necessary d e n e r v a t i o n documentation was n o t p r o v i d e d and c l a i m a n t 
had n o t demonstrated an i n c r e a s e d l o s s o f motor f u n c t i o n , as would 
be expected w i t h a r a c h n o i d i t i s . Even i f c l a i m a n t d i d have 
a r a c h n o i d i t i s , Dr. Seres f e l t t h e cause and e f f e c t r e l a t i o n s h i p t o 
c l a i m a n t ' s myelogram would be i m p o s s i b l e t o e s t a b l i s h . 

The Referee chose t o r e l y on the r e p o r t s o f Dr. B r o t h e r s , 
s i n c e Dr. Hoos f a i l e d t o p r o v i d e any u n d e r s t a n d a b l e reasons f o r h i s 
c o n c l u s i o n s . The Referee a l s o found t h a t c l a i m a n t was not p e r s u a 
s i v e i n h i s t e s t i m o n y . We agree w i t h the Referee. We a l s o f i n d 
t h e o p i n i o n o f Dr. Seres t o be more p e r s u a s i v e than t h a t o f Dr. 
Hoos. 

I l l 

We a l s o agree w i t h the Referee on the p e n a l t y i s s u e . A l t h o u g h 
t i m e l o s s was not p a i d w i t h i n f o u r t e e n days o f the c l a i m , the medi
c a l r e p o r t s i n SAIF's possession do not v e r i f y i n a b i l i t y t o work. 
The o n l y r e p o r t t h a t c o u l d be so c o n s t r u e d i s the November 14, 1979 
r e p o r t o f Dr. B r o t h e r s . However, Dr. B r o t h e r s i n d i c a t e d i n t h a t 
r e p o r t t h a t he found c l a i m a n t t o be s t a t i o n a r y , and was unable t o 
v e r i f y a worsening of h i s c o n d i t i o n . Claimant has, t h e r e f o r e , 
f a i l e d t o e s t a b l i s h a " m e d i c a l l y v e r i f i e d i n a b i l i t y t o work r e s u l t 
i n g from the worsened c o n d i t i o n . " ORS 656.273(6). 

I n l i g h t o f the a v a i l a b l e medical r e p o r t s a t t h e t i m e o f and 
subsequent t o c l a i m a n t ' s a g g r a v a t i o n c l a i m , we cannot say t h a t 
SAIF's d e n i a l was unreasonable. 

ORDER 

The Referee's o r d e r dated September 9, 1981 i s a f f i r m e d . 
• MYRTLE DeFRIESE RITCHEY, Claimant WCB 80-01904 
Ol s o n , H i t t l e , e t a l . , C l a i m a n t ' s A t t o r n e y s November 19, 1982 
Schwabe, W i l l i a m s o n e t a l . , Defense A t t o r n e y s Order on Review 
Reviewed by Board Members Barnes and F e r r i s . 

Claimant r e q u e s t s r e v i e w o f Referee Mannix's o r d e r which found 
her t o be e n t i t l e d t o an award o f 75% unscheduled permanent p a r t i a l 
d i s a b i l i t y , t h a t b e i n g an i n c r e a s e o f 65% over and above t h e 
February 5, 1980 D e t e r m i n a t i o n Order. Claimant contends t h a t she 
i s p e r m a n e n t l y and t o t a l l y d i s a b l e d , w h i l e t h e employer contends 
t h a t t h e Referee's award was c o r r e c t . 

We adopt the Referee's f i n d i n g s o f f a c t as our own. 

We a f f i r m and adopt t h e Referee's o r d e r except those p o r t i o n s 
of i t which seem t o i m p l y t h a t a c l a i m a n t who i s capable o f some 
ty p e o f p a r t - t i m e work i s n e c e s s a r i l y p r e c l u d e d from r e c e i v i n g an 
award f o r permanent t o t a l d i s a b i l i t y . The a p p e l l a t e c o u r t s have 
i n d i c a t e d a v a r i e t y o f views on t h e q u e s t i o n o f whether i n a b i l i t y 
t o work f u l l - t i m e , b u t a b i l i t y t o work p a r t - t i m e , i s o r i s not 
i n c a p a c i t a t i o n from r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and 
s u i t a b l e o c c u p a t i o n w i t h i n t h e meaning o f ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) . On 
t h e one hand, cases l i k e H i l l v. SAIF, 25 Or App 697 ( 1 9 7 6 ) , and 
Brown v. B a l z e r Machinery Co., 20 Or App 144 ( 1 9 7 5 ) , seem t o sug
g e s t t h a t a b i l i t y t o work p a r t - t i m e p r e c l u d e s an award f o r perma-
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nent t o t a l d i s a b i l i t y . On t h e o t h e r hand, cases l i k e L i v e s a y v. 
SAIF, 55 Or App 390 (1981), and Cooper v. P u b l i s h e r s Paper Co., 3 
Or App 415 (1970), seem t o suggest t h e c o n t r a r y . 

I n any event, we do not f i n d i t necessary t o reach t h e i s s u e 
o f t h e l e g a l e f f e c t o f r e s i d u a l a b i l i t y t o work p a r t - t i m e o n l y 
because we are not c o m p l e t e l y persuaded t h a t c l a i m a n t has e s t a b 
l i s h e d t h a t she cannot work f u l l - t i m e . Some p h y s i c i a n s and voca
t i o n a l r e h a b i l i t a t i o n c o u n s e l o r s b e l i e v e c l a i m a n t i s capable o f 
wo r k i n g a t a l e v e l c o n s i d e r a b l y beyond t h a t found by o t h e r m e d i c a l 
and v o c a t i o n a l e x p e r t s . See, f o r example, t h e numerous r e p o r t s o f 
Drs. Seres, Buza and Pasquesi. 

Given t he d e b a t a b l e n a t u r e o f c l a i m a n t ' s r e s i d u a l work capa
c i t y , we b e l i e v e t h a t i t i s incumbent upon her t o demonstrate ade
quate m o t i v a t i o n p u r s u a n t t o ORS 656.206(3). As t h e Referee n o t e d , 
c l a i m a n t has f a i l e d t o do so. Claimant's m o t i v a t i o n seems t o be 
b o r d e r l i n e a t b e s t . She has a p p l i e d f o r seme j o b s , b u t r e f u s e d t o 
accept a j o b o f f e r e d t o her by her employer t h a t p r o b a b l y would 
have been w i t h i n h er p h y s i c a l r e s t r i c t i o n because she f e l t t h a t i t 
would be " b o r i n g . " The medical examiners are n e a r l y unanimous i n 
t h e i r o p i n i o n s c o n c e r n i n g c l a i m a n t ' s l a c k o f m o t i v a t i o n and t h e 
secondary g a i n f a c t o r s t h a t a re p r e s e n t . I n view o f these f a c t s , 
we do not b e l i e v e t h a t c l a i m a n t was r e l i e v e d o f t h e r e q u i r e m e n t s 
of ORS 656.206(3). I n f a c t , we b e l i e v e i t t o have been a l l t h e 
more necessary f o r her t o comply w i t h t h a t s t a t u t e . She has f a i l e d 
t o do so and we, t h e r e f o r e , a f f i r m t h e o r d e r o f t h e Referee. 

ORDER 

The Referee's o r d e r dated January 29, 1982 i s a f f i r m e d . 
CARLTON A. SPOONER, Cla i m a n t WCB 80-11400 
Goldberg & Mechanic, C l a i m a n t ' s A t t o r n e y s November 19, 1982 
Wolf, G r i f f i t h e t a l . , Defense A t t o r n e y s Order on R e c o n s i d e r a t i o n 
R a n k i n , McMurry e t a l . , Defense A t t o r n e y s 
The Board i s s u e d i t s Order On Review h e r e i n on September 3, 

1982. On September 15, 1982 t h e Board abated i t s o r d e r t o a l l o w 
f o r r e c o n s i d e r a t i o n f o l l o w i n g r e c e i p t o f a d d i t i o n a l correspondence 
from t h e p a r t i e s . 

The Board's Order On Review a f f i r m e d and adopted t h e Referee's 
o r d e r which found c l a i m a n t s u f f e r e d a new i n j u r y on September 23, 
1980 and found Diamond I n t e r n a t i o n a l t o be t h e r e s p o n s i b l e 
employer. Diamond I n t e r n a t i o n a l argues t h a t t h e Board s h o u l d make 
a f i n d i n g t h a t c l a i m a n t s u f f e r e d o n l y a temporary a g g r a v a t i o n as a 
r e s u l t o f h i s 1980 i n j u r y and t h a t any a d d i t i o n a l b e n e f i t s t o which 
c l a i m a n t may be e n t i t l e d f o l l o w i n g h i s r e l e a s e from t h e h o s p i t a l as 
a r e s u l t o f t h a t i n j u r y , s h o u l d be t h e r e s p o n s i b i l i t y o f Wausau 
under t h e 1968 c l a i m . 

A f t e r r e c o n s i d e r a t i o n , t h e Board r e a f f i r m s and r e a d o p t s i t s 
o r d e r . W i t h r e g a r d t o t h e i s s u e o f whether c l a i m a n t s u f f e r e d o n l y 
a temporary a g g r a v a t i o n o f h i s p r e e x i s t i n g c o n d i t i o n , we would 
agree w i t h c l a i m a n t and Wausau, who argue t h a t t h e i s s u e a t t h e 
h e a r i n g was c o n f i n e d t o a d e t e r m i n a t i o n o f r e s p o n s i b i l i t y f o r t h e 
1980 i n j u r y . Whether o r n o t c l a i m a n t s u f f e r e d a temporary, as 
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opposed t o a permanent, worsening o f h i s c o n d i t i o n as a r e s u l t o f 
t h e 1980 i n j u r y , and who i s r e s p o n s i b l e f o r c l a i m a n t ' s r e s i d u a l s 
f o l l o w i n g h i s r e l e a s e from t h e h o s p i t a l , are q u e s t i o n s t h a t each 
p a r t y s h o u l d have a f u l l and f a i r o p p o r t u n i t y t o p r e s e n t evidence 
on. I n t h i s r e g a r d we note t h a t an e m p l o y e r / i n s u r e r always has 
t h e o p t i o n o f denying c o n t i n u i n g r e s p o n s i b i l i t y f o r a c l a i m a n t ' s 
c o n d i 
t i o n . 

C o n s i d e r i n g t h e amount o f c o n f u s i o n over j u s t what was a t 
i s s u e a t t h e h e a r i n g , and what was l i t i g a t e d , t h i s method w i l l 
a l l o w each p a r t y t o develop and l i t i g a t e i t s case. Undoubtedly 
t h i s w i l l r e s u l t i n a second h e a r i n g f o l l o w i n g c l o s u r e o f t h e 1980 
c l a i m , but t h a t appears t o be the method t h a t most comports w i t h 
s u b s t a n t i a l j u s t i c e . 

ORDER 

On r e c o n s i d e r a t o n o f the Board's September 3, 1982 Order on 
r e v i e w , t h e Board adheres t o i t s former o r d e r . 

EDWARD GREVE, Cl a i m a n t Own Motion 81-0026M 
Emmons, K y l e e t a l . , C l a i m a n t ' s A t t o r n e y s November 23, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Own Motion Order and D e t e r m i n a t i o n 

Claimant, by and t h r o u g h h i s a t t o r n e y , has r e q u e s t e d the 
Board t o e x e r c i s e i t s own motion a u t h o r i t y and g r a n t him 
a d d i t i o n a l compensation f o r time l o s s and f o r permanent p a r t i a l 
d i s a b i l i t y f o r c o n d i t i o n s r e s u l t i n g from h i s March 1, 1961 r i g h t 
knee i n j u r y . Claimant's a g g r a v a t i o n r i g h t s have e x p i r e d . 

A t t a c h e d t o c l a i m a n t ' s r e q u e s t were me d i c a l documents i n 
s u p p o r t o f h i s r e q u e s t . Dr. Woolpert i n d i c a t e d t h a t c l a i m a n t ' s 
c u r r e n t d i s a b i l i t y c o n t i n u e s much as i t was b e f o r e . Claimant's 
r i g h t knee d i s a b i l i t y i s marked b u t unchanged over t h e p a s t two 
y e a r s . Claimant's back d i s a b i l i t y i s moderate and, i n Dr. 
Woolpert's o p i n i o n , r e l a t e d t o h i s knee i n j u r y due t o t h e s t r e s s 
p l a c e d on i t w i t h a c t i v i t y . Claimant i s l i m i t e d t o s e d e n t a r y 
work. SAIF C o r p o r a t i o n has a d v i s e d the Board t h a t i t opposes 
reop e n i n g of the c l a i m as c l a i m a n t ' s c o n d i t i o n has not a p p r e c i a b l y 
changed s i n c e 1978. Claimant has r e c e i v e d awards t o t a l i n g 90% 
l o s s o f the r i g h t l e g . 

A f t e r thorough c o n s i d e r a t i o n o f the evidence b e f o r e i t , t h e 
Board concludes t h a t c l a i m a n t has f a i l e d t o show a worsening o f 
s u f f i c i e n t degree t o j u s t i f y r e opening h i s c l a i m . We a l s o 
conclude c l a i m a n t has r e c e i v e d adequate compensation f o r h i s r i g h t 
l e g d i s a b i l i t y . However, c l a i m a n t has never been compensated f o r 
h i s back d i s a b i l i t y . Under the a u t h o r i t y g r a n t e d us i n ORS 
656.278, we conclude c l a i m a n t i s e n t i t l e d t o an award o f 
compensation f o r h i s back d i s a b i l i t y . Based on a comparison o f 
t h i s case w i t h t h e numerous o t h e r s t h e Board has r a t e d i n t h e 
p a s t , we conclude c l a i m a n t would be p r o p e r l y compensated w i t h an 
award f o r 15% unscheduled low back d i s a b i l i t y . 
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ORDER 

Claimant i s hereby g r a n t e d compensation f o r 15% unscheduled 
low back d i s a b i l i t y f o r r e s i d u a l s o f h i s March 1, 1961 i n d u s t r i a l 
i n j u r y . 

C l aimant's a t t o r n e y i s e n t i t l e d t o a reas o n a b l e a t t o r n e y ' s 
fee equal t o 25% o f th e i n c r e a s e d compensation g r a n t e d by t h i s 
o r d e r , net t o exceed &600. 

ROBERT A. LUCAS, Cl a i m a n t Own Motion 82-0244M 
SAIF Corp L e g a l , Defense A t t o r n e y November 23, 1982 

Own Motion Order 
The Board i s s u e d an o r d e r on November 10, 1982 r e f e r r i n g t h e 

a b o v e - e n t i t l e d c l a i m t o h e a r i n g due t o SAIF C o r p o r a t i o n ' s f a i l u r e 
t o accept o r deny c l a i m a n t ' s r e q u e s t f o r m e d i c a l t r e a t m e n t . I t 
has been b r o u g h t t o our a t t e n t i o n t h a t t h i s i s a pre-1966 c l a i m 
and t h a t c l a i m a n t does not have c o n t i n u i n g r i g h t s t o me d i c a l 
s e r v i c e s . Claimant's s o l e remedy i s t o req u e s t own mo t i o n r e l i e f 
b o t h w i t h r e s p e c t t o the m e d i c a l s e r v i c e s and t o h i s e n t i t l e m e n t 
t o t i m e l o s s b e n e f i t s . We are hereby r e s c i n d i n g our Own M o t i o n 
Order R e f e r r a l For Hearing and w i l l c o n s i d e r c l a i m a n t ' s 
e n t i t l e m e n t t o b o t h m e d i c a l s e r v i c e s and ti m e l o s s under t h e 
p r o v i s i o n s o f ORS 656.278. 

Should the c l a i m a n t o r SAIF C o r p o r a t i o n d e s i r e t o p r o v i d e us 
w i t h any a d d i t i o n a l m e d i c a l r e p o r t s i n s u p p o r t o f t h e i r p o s i t i o n s , 
we would ask t h a t they do so i n t h e near f u t u r e . 

I T IS SO ORDERED. 
CHARLES MADDOX, Cl a i m a n t WCB 80-01116 
O l s o n , H i t t l e e t a l . , C l a i m a n t ' s A t t o r n e y s November 23, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Remand 

On r e v i e w o f th e Board's o r d e r dated December 7, 1981, t h e 
Court o f Appeals r e v e r s e d t h e Board's o r d e r . 

Now, t h e r e f o r e , t h e above-noted Board o r d e r i s v a c a t e d , and 
t h i s c l a i m i s remanded t o t h e c a r r i e r f o r acceptance and payment 
of b e n e f i t s i n accordance w i t h law. 

IT IS SO ORDERED. 

ERIC S. Y0UNGFELL0W, C l a i m a n t 
Welch, Bruun & Green, C l a i m a n t ' s A t t o r n e y s 
Tooze, K e r r e t a l . , Defense A t t o r n e y s 
Noreen K. S a l t v e i t , Defense A t t o r n e y 
Wolf, G r i f f i t h e t a l . , Defense A t t o r n e y s 

WCB 82-02890,82-02071 & 81-10085 
November 23, 1982 
Order o f D i s m i s s a l 

A r e q u e s t f o r r e v i e w , h a v i n g been d u l y f i l e d w i t h t h e Workers 
Compensation Board i n t h e a b o v e - e n t i t l e d m a t t e r by t h e c l a i m a n t , 
and s a i d r e q u e s t f o r r e v i e w now h a v i n g been w i t h d r a w n , 

I T IS THEREFORE ORDERED t h a t t h e r e q u e s t f o r r e v i e w now 
pending b e f o r e t h e Board i s hereby d i s m i s s e d and t h e o r d e r o f t h e 
Referee i s f i n a l by o p e r a t i o n o f law. 
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LEON E. COWART, Cla i m a n t 
Gal ton, Popick e t a l . , C l a i m a n t ' s A t t o r n e y s 
E a r l e Lambert, A t t o r n e y 
Alex K. G i n s b e r g , A t t o r n e y 

WCB n/a 
November 24, 1982 
Order Approving T h i r d P a r t y 

Sett!ement 
T h i s m a t t e r has come b e f o r e t h e Board on a p p l i c a t i o n o f b o t h 

SAIF C o r p o r a t i o n and c l a i m a n t c o n c e r n i n g a d i s p u t e over t h e s e t t l e 
ment o f a t h i r d p a r t y a c t i o n . The p a r t i e s have c h a r a c t e r i z e d t h e 
d i s p u t e as one a r i s i n g under ORS 656.593, r e q u e s t i n g t he Board t o 
o r d e r a p r o p e r d i s t r i b u t i o n p u r s u a n t t o t h a t s t a t u t e . We conclude 
t h a t t h e p r e s e n t m a t t e r i s more p r o p e r l y viewed as a r i s i n g under 
ORS 656.487, t h a t i s , t h a t c l a i m a n t i s p e t i t i o n i n g t h e Board t o 
e x e r c i s e i t ' s a u t h o r i t y t o approve a s e t t l e m e n t o f c l a i m a n t ' s a c t i o n 
a g a i n s t t h e t h i r d p a r t y t o r t f e a s o r which has been n e g o t i a t e d w i t h 
t h e t h i r d p a r t y i n s u r e r . SAIF, as the i n d u s t r i a l i n s u r e r , has 
r e f u s e d t o approve t h e s e t t l e m e n t because o f a disagreement w i t h 
c l a i m a n t ' s proposed apportionment o f the s e t t l e m e n t proceeds. 

Claimant was i n j u r e d i n a motor v e h i c l e a c c i d e n t w h i l e w o r k i n g 
i n t h e course o f h i s employment f o r K-Lines, I n c . , i n s u r e d by SAIF. 
Claimant e l e c t e d t o pursue an a c t i o n a g a i n s t t h e t h i r d p a r t y . * 
Clai m a n t ' s w i f e f i l e d a c o m p l a i n t i n her own b e h a l f , a l l e g i n g l o s s 
o f c o n s o r t i u m as a r e s u l t o f the motor v e h i c l e a c c i d e n t . 

The t h i r d p a r t y i n s u r e r has o f f e r e d a p o l i c y l i m i t s s e t t l e m e n t 
o f $65,000 i n s a t i s f a c t i o n o f the a c t i o n s brought by c l a i m a n t and 
h i s w i f e . Claimant proposes a l l o c a t i n g £50,000 o f t h e s e t t l e m e n t 
proceeds t o s a t i s f y h i s a c t i o n and t h e r e m a i n i n g $15,000 i n s a t i s 
f a c t i o n o f h i s w i f e ' s a c t i o n f o r l o s s o f c o n s o r t i u m . SAIF i s 
opposed t o t h i s a l l o c a t i o n o f the s e t t l e m e n t proceeds on t h e ground 
t h a t t h e $50,000 s e t t l e m e n t between c l a i m a n t and the t h i r d p a r t y 
i n s u r e r w i l l r e s u l t i n SAIF's r e c o v e r i n g l e s s t h a n t h e f u l l amount 
of compensation b e n e f i t s p a i d t o c l a i m a n t . 

N o t h i n g i n the s t a t u t e s g o v e r n i n g t h i r d p a r t y a c t i o n s guaran
tees o r even contemplates t h a t an i n d u s t r i a l i n s u r e r w i l l always 
have i t s s t a t u t o r y l i e n f u l l y s a t i s f i e d o u t o f the proceeds o f a 
t h i r d p a r t y r e c o v e r y . Indeed, our e x p e r i e n c e i s j u s t t h e o p p o s i t e . 
Many t h i r d p a r t y r e c o v e r i e s do not r e s u l t i n t h e i n d u s t r i a l i n s u r e r 
r e c o v e r i n g i n f u l l t h e compensation b e n e f i t s p a i d . Cf. James H. 
Roberts, 34 Van N a t t a 1603 (decided t h i s d a t e ) . The q u e s t i o n f o r 
purposes o f ORS 656.587 i s o n l y whether t h e $50,000 s e t t l e m e n t 
between c l a i m a n t and the t h i r d p a r t y i n s u r e r i s r e a s o n a b l e . We 
t h i n k t h a t whether t h i s s e t t l e m e n t amount w i l l r e s u l t i n f u l l o r 
o n l y p a r t i a l reimbursement t o SAIF, as t h e i n d u s t r i a l i n s u r e r , i s 
a r e l a t i v e l y minor f a c e t o f the d e t e r m i n a t i o n o f reasonableness. 

C o n s i d e r i n g t h e p r e s e n t c i r c u m s t a n c e s as p r e s e n t e d by t h e 
p a r t i e s ' submissions t o t h e Board, we f i n d t h e proposed s e t t l e m e n t 
o f c l a i m a n t ' s t h i r d p a r t y a c t i o n f o r $50,000 t o be r e a s o n a b l e . 

Pursuant t o ORS 656.587, the Board approves s e t t l e m e n t o f 
c l a i m a n t ' s cause o f a c t i o n a g a i n s t the t h i r d p a r t y h e r e i n f o r t h e 
sum o f $50,000. 

ORDER 
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JOHN DENTON, Cl a i m a n t WCB 81-08510 
C l i n t o n D. Simpson, C l a i m a n t ' s A t t o r n e y November 24, 1982 
George Goodman, Defense A t t o r n e y T h i r d P a r t y D i s t r i b u t i o n Order 

T h i s c l a i m i s b e f o r e t h e Board f o r r e s o l u t i o n o f a d i s p u t e 
c o n c e r n i n g t h e prop e r d i s t r i b u t i o n o f t h e proceeds o f a t h i r d party-
r e c o v e r y . ORS 656.593(1). The main i s s u e i s t h e e x t e n t o f t h e 
i n s u r e r ' s l i e n f o r r e a s o n a b l y t o be expected f u t u r e e x p e n d i t u r e s 
f o r compensation and o t h e r c o s t s o f t h e c l a i m . ORS 656.593 ( ! ) ( c ) . 

C laimant was compensably i n j u r e d on January 24, 1978. He sus
t a i n e d , a c r u s h i n g i n j u r y t o b o t h l e g s , which r e s u l t e d i n an above-
the-knee a m p u t a t i o n o f h i s l e f t l e g . His r i g h t l e g was s e v e r e l y 
f r a c t u r e d w i t h e x t e n s i v e s o f t t i s s u e i n j u r y . A f t e r a m p u t a t i o n 
c l a i m a n t was f i t t e d w i t h a l e f t above-the-knee p r o s t h e s i s . 

The c l a i m a n t e l e c t e d t o pursue a t h i r d - p a r t y p r o d u c t s l i a b i l 
i t y c l a i m a g a i n s t two ma n u f a c t u r e r s o f t h e equipment i n v o l v e d i n 
t h e i n d u s t r i a l a c c i d e n t . S e t t l e m e n t was made w i t h b o t h d e f e n d a n t s , 
the t o t a l s e t t l e m e n t b e i n g $275,000. P r i o r t o s e t t l e m e n t , EBI Com
pa n i e s , t h e compensation c a r r i e r , c l a i m e d t h a t i t had p a i d workers 
compensation b e n e f i t s t o o r i n b e h a l f o f c l a i m a n t i n t h e amount o f 
$55,630.84. EBI a l s o was c l a i m i n g $40,361 f o r f u t u r e e x p e n d i t u r e s . 

• F o l l o w i n g t he s e t t l e m e n t , EBI was p a i d $55,630.84 as r e i m 
bursement f o r e x p e n d i t u r e s made up t o t h a t t i m e . A w r i t t e n a gree
ment e n t i t l e d " S t i p u l a t i o n and Agreement", si g n e d by c l a i m a n t ' s 
a t t o r n e y , counsel f o r EBI and an a u t h o r i z e d r e p r e s e n t a t i v e o f EBI, 
r e c i t e s t h a t EBI was t o be p a i d $55,630.84 " i n s a t i s f a c t i o n o f 
[ i t s ] l i e n f o r expenses advanced on b e h a l f o f [ c l a i m a n t ] . " The 
s t i p u l a t i o n a l s o r e c i t e s t h a t $45,000 was t o be p l a c e d i n a s p e c i a l 
account pending r e s o l u t i o n o f the d i s p u t e c o n c e r n i n g t h e p r o p e r 
d i s t r i b u t i o n o f t h e proceeds and f u r t h e r p r o v i d e s t h a t EBI " c l a i m s 
a l i e n i n s a i d s e t t l e m e n t i n the sum o f . . . $40,361 f o r expected 
f u t u r e e x p e n d i t u r e s . " 

EBI i s now c l a i m i n g a l i e n o f a p p r o x i m a t e l y $68,545 a g a i n s t 
t h e r e m a i n i n g proceeds o f t h e t h i r d - p a r t y r e c o v e r y . T h i s f i g u r e 
r e p r e s e n t s $24,700.11 i n temporary and permanent d i s a b i l i t y compen
s a t i o n , and $43,844 i n a n t i c i p a t e d m edical expenses, and i s t h e 
amount c l a i m e d a f t e r d e d u c t i o n o f t h e a f o r e m e n t i o n e d sum a l r e a d y 
p a i d t o EBI ($55,630.84) p u r s u a n t t o the terms o f t h e s t i p u l a t i o n . 

Of t h e $24,700.11 c l a i m e d f o r d i s a b i l i t y compensation, 
$21,988.34 r e p r e s e n t s an amount o f r e i m b u r s a b l e temporary t o t a l 
d i s a b i l i t y b e n e f i t s p a i d t o c l a i m a n t and o t h e r c o s t s i n c u r r e d by 
c l a i m a n t w h i l e e n r o l l e d i n an a u t h o r i z e d program o f v o c a t i o n a l 
r e h a b i l i t a t i o n . See ORS 656.728(3). EBI f a i l e d t o i n c l u d e these 
r e i m b u r s a b l e e x p e n d i t u r e s as p a r t o f i t s l i e n a g a i n s t t h e s e t t l e 
ment proceeds, as t h e l i e n was r e p r e s e n t e d a c c o r d i n g t o t h e terms 
o f t h e S t i p u l a t i o n and Agreement. 

Claimant contends t h a t EBI i s estopped from c l a i m i n g t h e s e 
amounts as p a r t o f i t s l i e n , by v i r t u e o f t h e f a c t t h a t p r i o r t o 
t h e s e t t l e m e n t o f c l a i m a n t ' s t h i r d - p a r t y a c t i o n EBI e x p r e s s l y 
r e p r e s e n t e d i t s l i e n f o r e x p e n d i t u r e s t o dat e and a n t i c i p a t e d 
e x p e n d i t u r e s t o be i n p a r t i c u l a r amounts, as s e t f o r t h above; and 
t h a t i n rea s o n a b l e r e l i a n c e upon t h i s r e p r e s e n t a t i o n , c l a i m a n t 
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e n t e r e d i n t o a s e t t l e m e n t o f h i s t h i r d - p a r t y a c t i o n f o r the a f o r e 
mentioned sum. Claimant contends t h a t i f EBI had d i s c l o s e d t h e 
f u l l amount o f i t s l i e n a g a i n s t the t h i r d - p a r t y r e c o v e r y , he would 
n o t have s e t t l e d h i s cause o f a c t i o n a g a i n s t t h e t h i r d - p a r t y d e f e n 
d a n t s f o r $275,000. E B I 1 s p o s i t i o n on the e s t o p p e l argument posed 
by c l a i m a n t i s t h a t c l a i m a n t ' s a t t o r n e y was aware o f the f a c t t h a t 
a d e t a i l e d a n a l y s i s o f the a n t i c i p a t e d f u t u r e e x p e n d i t u r e s had not 
been accomplished when t h e $40,361 f i g u r e was quoted. 

The e x p l a n a t i o n f o r EBI's f a i l u r e t o i n c l u d e the amounts o f 
r e i m b u r s a b l e b e n e f i t s p a i d t o or i n b e h a l f o f c l a i m a n t as p a r t o f 
i t s i n i t i a l assessment i s t h a t : 

" I t i s not a p o l i c y o f EBI Companies t o 
r e s e r v e a ' f i l e f o r temporary t o t a l 
d i s a b i l i t y b e n e f i t s p a i d t h a t [ a r e ] 
u l t i m a t e l y reimbursed by t h e Workers' 
Compensation Department w h i l e an i n j u r e d 
worker i s e n r o l l e d i n an a u t h o r i z e d 
v o c a t i o n a l r e h a b i l i t a t i o n program." 

We need not d e c i d e c l a i m a n t ' s e s t o p p e l argument based upon 
o r a l r e p r e s e n t a t i o n s made by EBI's r e p r e s e n t a t i v e ( s ) p r i o r t o 
s e t t l e m e n t o f c l a i m a n t ' s a c t i o n a g a i n s t t h e two t h i r d - p a r t y 
d e f e n d a n t s , because we f i n d t h a t EBI i s bound by the terms o f the 
S t i p u l a t i o n and Agreement r e p r e s e n t i n g 
i t s a c t u a l e x p e n d i t u r e s t o be $55,630.84 and i t s a n t i c i p a t e d f u t u r e 
e x p e n d i t u r e s t o be $40,361. Since EBI has a l r e a d y r e c o v e r e d t h a t 
p o r t i o n o f i t s l i e n f o r "expenses advanced on b e h a l f o f [ c l a i m a n t ] " 
p u r s u a n t t o t h e terms o f the s t i p u l a t i o n , t h e most t h a t EBI can 
r e c o v e r from t h i s p r o c e e d i n g i s $40,361 f o r f u t u r e e x p e n d i t u r e s as 
s e t f o r t h i n the s t i p u l a t i o n . 

To t h e e x t e n t t h a t EBI i n c u r r e d c l a i m c o s t s f o r r e i m b u r s a b l e 
b e n e f i t s p a i d t o or i n b e h a l f o f c l a i m a n t p r i o r t o e x e c u t i o n o f t h e 
s t i p u l a t i o n , EBI has waived r e c o v e r y o f such c l a i m c o s t s . These 
c o s t s r e p r e s e n t l i q u i d a t e d amounts o f which EBI was aware, or 
s h o u l d have been aware, a t the t i m e i t e n t e r e d i n t o t h e s t i p u l a t i o n 
w i t h c l a i m a n t and h i s a t t o r n e y . 

EBI's e x p e n d i t u r e s r e l a t i n g t o c l a i m a n t ' s e n r o l l m e n t i n a 
v o c a t i o n a l r e h a b i l i t a t i o n program which were i n c u r r e d a f t e r execu
t i o n o f t h e s t i p u l a t i o n are amounts which EBI i s e n t i t l e d t o 
r e c o v e r from the proceeds o f the t h i r d s - p a r t y r e c o v e r y , b u t o n l y t o 
t h e e x t e n t t h a t a l l amounts r e c o v e r a b l e by EBI as r e a s o n a b l y 
a n t i c i p a t e d f u t u r e e x p e n d i t u r e s do not exceed t h e s t i p u l a t e d sum o f 
$40,361. Regardless o f whether EEI r e c o v e r s any p a r t o f t h e r e i m 
b u r s a b l e b e n e f i t s p a i d t o or i n b e h a l f o f c l a i m a n t from t h e p r o 
ceeds o f t h e t h i r d - p a r t y r e c o v e r y , EBI i s o b l i g a t e d t o reimburse 
t h e Workers Compensation Department f o r a l l such e x p e n d i t u r e s p a i d 
t o EBI p u r s u a n t t o ORS 656.728(3). EBI's waiver o f t h e r e c o v e r y o f 
these e x p e n d i t u r e s by t h e terms o f t h e S t i p u l a t i o n and Agreement i s 
n o t b i n d i n g upon t h e Department, and t h e Department i s o b l i g a t e d t o 
r e c o v e r these e x p e n d i t u r e s from EBI. Cf. ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) . 

The major d i s p u t e about t h e d i s t r i b u t i o n o f t h e proceeds o f 
t h e t h i r d - p a r t y r e c o v e r y concerns t h e i n s u r e r ' s c l a i m f o r f u t u r e 
e x p e n d i t u r e s f o r t r e a t m e n t o f c l a i m a n t ' s r i g h t l e g a n d . f o o t , 
mechanical low back p a i n due t o the a m p u t a t i o n , a p o s s i b l e need 
f o r s u r g i c a l r e v i s i o n t o r e l i e v e ongoing problems w i t h t h e stump 
o f c l a i m a n t ' s l e f t l e g , and p e r s o n a l stump c a r e and a c c e s s o r i e s . 
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The c a r r i e r i s c l a i m i n g $25,000 f o r replacement o f c l a i m a n t ' s 
l e f t l e g p r o s t h e s i s , and $2,925 f o r p r o s t h e s i s maintenance. The 
c l a i m a n t does n o t c o n t e s t these c l a i m e x p e n d i t u r e s b u t does c o n t e s t 
t h e e x p e n d i t u r e s c l a i m e d f o r t he ab o v e - r e f e r e n c e d care and t r e a t 
ment. A l t h o u g h c l a i m a n t concedes t h a t EBI w i l l i n c u r f u t u r e expen
d i t u r e s f o r replacement o f c l a i m a n t ' s l e g p r o s t h e s i s and p r o s t h e s i s 
maintenance, c l a i m a n t has taken i s s u e w i t h t h e amounts c l a i m e d by 
EBI based upon the language o f ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) , which p r o v i d e s 
t h a t a p a y i n g agency i s t o be p a i d and r e t a i n " the p r e s e n t v a l u e o f 
i t s r e a s o n a b l y t o be expected f u t u r e e x p e n d i t u r e s . " Claimant con
tends t h a t EBI i s r e q u i r e d t o reduce t o p r e s e n t v a l u e t h e f u t u r e 

r e s e r v e t h a t i t seeks t o w i t h h o l d , based upon a v a i l a b l e i n v e s t m e n t 
i n t e r e s t r a t e s . Claimant p r e v i o u s l y r e q u e s t e d t h a t t h e Board 
r e q u i r e EBI t o p r o v i d e him w i t h a l l a v a i l a b l e documents i n d i c a t i n g 
t h e i n t e r e s t r a t e s t h a t EBI has been a b l e t o o b t a i n on i n v e s t e d 
money, f o r l o n g and s h o r t term i n v e s t m e n t s , from January 1, 1975 t o 
the p r e s e n t . The Board den i e d c l a i m a n t ' s r e q u e s t f o r p r o d u c t i o n o f 
t h i s i n f o r m a t i o n . 

The Board h o l d s t h a t t h e language o f ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) does 
not r e q u i r e t h e p a y i n g agency t o r e c a l c u l a t e t h e p r e s e n t v a l u e o f 
i t s r e a s o n a b l y t o be a n t i c i p a t e d f u t u r e e x p e n d i t u r e s based upon 
a v a i l a b l e i n v e s t m e n t i n t e r e s t r a t e s . The s t a t u t e i s s a t i s f i e d i f 
th e p a y i n g agency e s t a b l i s h e s t o a reasonable c e r t a i n t y t h a t t h e r e 
w i l l be f u t u r e c l a i m e x p e n d i t u r e s , and what t h e e x t e n t o f those 
e x p e n d i t u r e s w i l l be. LeRoy R. S c h l e c h t , 32 Van N a t t a 261, 262 
(1981), 33 Van N a t t a 475 (1981), 33 Van N a t t a 620 (1981). 

Claimant has n o t tak e n i s s u e w i t h t h e p r o j e c t e d amounts 
c l a i m e d by EBI f o r replacement o f c l a i m a n t ' s l e g p r o s t h e s i s and 
p r o s t h e s i s maintenance, o t h e r t h a n t o contend t h a t t hese amounts 
must be reduced t o t h e i r " present v a l u e . " Since we r e j e c t t h i s 
c o n t e n t i o n , and t h e r e has been no c o n t r a r y evidence c o n c e r n i n g t h e 
amounts r e q u i r e d f o r these e x p e n d i t u r e s which, as c l a i m a n t con
cedes, w i l l be i n c u r r e d , we w i l l a l l o w EBI t o r e c o v e r these amounts 
from t h e proceeds o f t h e t h i r d - p a r t y s e t t l e m e n t . 

I n s u p p o r t o f i t s c l a i m o f f u t u r e e x p e n d i t u r e s f o r c l a i m a n t ' s 
r i g h t l e g and f o o t t r e a t m e n t , EBI has s u b m i t t e d a c o n s u l t a t i o n 
r e p o r t from Dr. Thomas P. Cochran, i n d i c a t i n g t h a t ". . . i t i s 
r e a s onable t o assume t h e p a t i e n t w i l l i n t e r m i t t e n t l y e x p e r i e n c e 
some r i g h t l e g and f o o t problems which would r e q u i r e an i n t e r m i t 
t e n t e v a l u a t i o n . I would suggest t h i s c o u l d be approximated by 
perhaps $100 t o $200 o f medical care per year over t h e ens u i n g 
y e a r s u n t i l t h e p a t i e n t reaches r e t i r e m e n t age o f 65." EBI c l a i m s 
i n t e r m i t t e n t c are a t $150 per year f o r t h e n e x t 39 y e a r s , f o r a 
t o t a l o f $5,850. 

I n a l e t t e r from L. Phaon Gambee, M.D., an o r t h o p e d i c surgeon, 
t h e s t a t e m e n t was made t h a t " [ i ] t would be t h e n w i t h i n r e a s o n a b l e 
m e d i c a l p r o b a b i l i t y t h a t no f u r t h e r t r e a t m e n t w i l l be r e q u i r e d i n 
t h i s area [ c l a i m a n t ' s r i g h t f o o t and r i g h t lower e x t r e m i t y ] . " I n a 
l e t t e r r e p o r t from Robert C. M c K i l l o p , M.D., an o p t h o p e d i c surgeon, 
r e v i e w i n g t h e o t h e r m e d i c a l r e p o r t s i n s u p p o r t o f t h e i n s u r e r ' s 
c l a i m f o r l i e n , t h e statem e n t i s made t h a t " I g e n e r a l l y agree w i t h 
th e remarks t h a t were made", i n r e f e r e n c e t o t h e e s t i m a t e o f f u t u r e 
m e d i c a l e x p e n d i t u r e s made by t h e o t h e r two p h y s i c i a n s . 
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Dr. McKiHop's l e t t e r does not add a n y t h i n g t o t h e o p i n i o n o f 
Dr. Cochran or Dr. Gambee c o n c e r n i n g t he c l a i m f o r e x p e n d i t u r e s o r 
t r e a t m e n t o f c l a i m a n t ' s r i g h t lower e x t r e m i t y , s i n c e he s t a t e s h i s 
agreement w i t h two o p i n i o n s which, i n our view, are i n o p p o s i t i o n 
t o one a n o t h e r . Furthermore, Dr. M c K i l l o p o f f e r s l i t t l e e x p l a n a 
t i o n f o r h i s g e n e r a l agreement w i t h o t h e r o p i n i o n s , except t o say 
t h a t i n f l a t i o n s h o u l d be t a k e n i n t o account i n e s t i m a t i n g f u t u r e 
e x p e n d i t u r e s . As t o the o t h e r d i s p u t e d a n t i c i p a t e d e x p e n d i t u r e s 
c l a i m e d by EBI, Dr. M c K i l l o p ' s statement o f f e r s no a s s i s t a n c e . 

I n an a f f i d a v i t , c l a i m a n t i n d i c a t e d t h a t a l t h o u g h he has had 
o c c a s i o n a l p a i n i n h i s r i g h t l e g , he has n o t r e q u i r e d m e d i c a l 
t r e a t m e n t o r e v a l u a t i o n o f h i s r i g h t l e g f o r a p p r o x i m a t e l y two 
y e a r s , and t h a t t h e r e has been no change i n the c o n d i t i o n o f t h a t 
l e g f o r a t l e a s t t h a t p e r i o d . 

We f i n d t h a t EBI has not e s t a b l i s h e d t o a reasonable c e r t a i n t y 
t h a t t h e r e w i l l be any f u t u r e e x p e n d i t u r e s n e c e s s i t a t e d on account 
o f t h e i n j u r y t o c l a i m a n t ' s r i g h t lower e x t r e m i t y , i n c l u d i n g h i s 
r i g h t f o o t , and, t h e r e f o r e , i t s c l a i m f o r t h i s a n t i c i p a t e d f u t u r e 
e x p e n d i t u r e w i l l n o t be a l l o w e d . 

I n s u p p o r t o f i t s c l a i m f o r f u t u r e e x p e n d i t u r e s due t o t h e 
p o s s i b l e need f o r s u r g e r y i n v o l v i n g t h e stump o f c l a i m a n t ' s l e f t 
l e g , EBI r e l i e s upon Dr. Cochran's r e p o r t t h a t due t o a d i s t a l 
e x o s t o s i s , " [ t ] h e r e c e r t a i n l y i s p o t e n t i a l f o r p e r s i s t e n t ongoing 
stump problems though s u r g i c a l r e v i s i o n would be u n l i k e l y t o be 
needed more than once." Dr. Cochran a l s o i n d i c a t e d t h a t i f g r e a t 
care was tak e n by the p a t i e n t and by the p r o s t h e t i s t i n i n s u r i n g 
adequate f i t o f c l a i m a n t ' s p r o s t h e s i s , any p o t e n t i a l stump problems 
c o u l d be o b v i a t e d o r kept t o a minimum. f 

Dr. Gambee doubted t h a t c l a i m a n t would r e q u i r e an am p u t a t i o n 
r e v i s i o n because t he t h i g h a m p u t a t i o n was r e l a t i v e l y h i g h and 
because he d i d not f o r e s e e c l a i m a n t t o be a p r o s t h e s i s wearer b u t 
r a t h e r a c r u t c h w a l k e r . I n h i s a f f i d a v i t , c l a i m a n t s t a t e d t h a t t h e 
stump o f h i s l e f t l e g had been b a s i c a l l y s t a b l e f o r a p p r o x i m a t e l y 
two y e a r s , t h a t he had been h a v i n g no p a r t i c u l a r problem w i t h i t , 
and t h a t no d o c t o r had a d v i s e d him t h a t he would need s u r g e r y . 

We conclude t h a t EBI's c l a i m f o r f u t u r e e x p e n d i t u r e s due t o 
a n t i c i p a t e d s u r g e r y i n v o l v i n g t h e stump o f c l a i m a n t ' s l e f t l e g has 
not been e s t a b l i s h e d t o a reasonable c e r t a i n t y , and t h e $2,500 
e s t i m a t e d c o s t o f s u r g e r y , c l a i m e d as an a n t i c i p a t e d f u t u r e expen
d i t u r e , i s , t h e r e f o r e , n o t a l l o w e d . 

EBI's c l a i m f o r f u t u r e e x p e n d i t u r e s f o r c l a i m a n t ' s p e r s o n a l 
stump care and a c c e s s o r i e s , i n t h e amount o f $150 per y e a r , f o r a 
t o t a l o f $5,850 f o r t he next 39 y e a r s , i s almost t o t a l l y unsup
p o r t e d . The o n l y i n d i c a t i o n t h a t c l a i m a n t w i l l i n c u r any such 
s i g n i f i c a n t expense i s i n Dr. Cochran's l e t t e r r e p o r t . A f t e r 
s t a t i n g t h a t t h e t o t a l c o s t s f o r p r o s t h e t i c replacement would be 
r o u g h l y $25,000, Dr. Cochran goes on t o say: " I n a d d i t i o n , a c o s t 
o f $100 t o $300 per year s h o u l d be a l l o t e d [ s i c ] f o r p u r c h a s i n g o f 
stump socks and changing o f l i n e r s and/or n y l o n stump s l i p s i f 
needed f o r padding over t h e l i f e t i m e o f the p a t i e n t . " 
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No o t h e r p r o f e s s i o n a l , i n c l u d i n g t h e p r o s t h e t i s t whose l e t t e r 
r e p o r t appears i n t h e f i l e , i n d i c a t e d t h a t p e r s o n a l stump c a r e and 
a c c e s s o r i e s would be a s u b s t a n t i a l c o s t . Claimant's a f f i d a v i t 
i n d i c a t e s t h a t he has i n c u r r e d v i r t u a l l y no such c o s t s i n t h e l a s t 
few y e a r s . "My expenses have been l i m i t e d t o t h e purchase o f 
b u y i n g an ace bandage once o r t w i c e a year a t min i m a l c o s t . " 
A c c o r d i n g l y , EBI's c l a i m f o r f u t u r e e x p e n d i t u r e s f o r p e r s o n a l stump 
care and a c c e s s o r i e s , n o t h a v i n g been e s t a b l i s h e d t o a r e a s o n a b l e 
c e r t a i n t y , i s n o t a l l o w e d . 

We f i n d t h a t EBI's c l a i m f o r a n t i c i p a t e d f u t u r e e x p e n d i t u r e s 
f o r t r e a t m e n t o f c l a i m a n t ' s low back problems has been e s t a b l i s h e d 
t o a reasonable c e r t a i n t y , and we, t h e r e f o r e , a l l o w t h e c l a i m f o r 
t h i s a n t i c i p a t e d f u t u r e e x p e n d i t u r e . 

Dr. Cochran r e p o r t e d t h a t because o f t h e n a t u r e o f c l a i m a n t ' s 
l e g a m p u t a t i o n , " [ t ] h e r e i s reasonable m e d i c a l p r o b a b i l i t y t o 
assume he w i l l have p e r s i s t e n t mechanical low back p a i n r e q u i r i n g 
t r e a t m e n t from t i m e t o ti m e as i t i s m e c h a n i c a l l y s t r e s s f u l f o r any 
p a t i e n t t o walk w i t h an above knee a m p u t a t i o n p r o s t h e s i s . " Dr*. 
Cochran a l s o i n d i c a t e d t h a t i t was reasonable t o assume t h a t c l a i m 
a n t would need p h y s i o t h e r a p y o r some c o n s e r v a t i v e form o f t r e a t m e n t 
as f r e q u e n t l y as once every t w e l v e months i f he was v i g o r o u s and 
f a i r l y a c t i v e , a t an e s t i m a t e d c o s t o f $200 t o $300 per y e a r . Dr. 
Gambee i n d i c a t e d i n h i s l e t t e r r e p o r t t h a t "a young man w i t h a h i g h 
t h i g h a m p u t a t i o n i s undoubtedly g o i n g t o have problems o f f and on 
w i t h h i s back." Dr. Gambee t h e o r i z e d t he p o s s i b i l i t y o f d i s c 
d i s e a s e problem; however, he s a i d t h a t i t was most p r o b a b l e t h a t 
c l a i m a n t ' s low back problems c o u l d be handled on an o u t - p a t i e n t 
b a s i s . Dr. Gambee had a l s o i n d i c a t e d t h a t t r e a t m e n t o f a low back 
problem w i t h t h i s t y p e o f a m p u t a t i o n would be o f a r e l a t i v e l y f r e 
quent and r e g u l a r n a t u r e . 

Based on t h e r e p o r t s o f these p h y s i c i a n s , we f i n d EBI's c l a i m 
f o r $250 a year f o r low back t r e a t m e n t t o be re a s o n a b l e , and t h a t 
i t has e s t a b l i s h e d t o a reasonable c e r t a i n t y t h a t t h i s i s an a n t i 
c i p a t e d f u t u r e e x p e n d i t u r e t h a t w i l l be i n c u r r e d . A c c o r d i n g l y , i t s 
c l a i m f o r $9,750 i s a l l o w e d . 

CONCLUSION 

Pursuant t o ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) EBI i s e n t i t l e d t o r e t a i n t h e 
f o l l o w i n g amounts from t h e balance o f t h e t h i r d - p a r t y r e c o v e r y 
o b t a i n e d by c l a i m a n t . 
$25,000 - A n t i c i p a t e d f u t u r e e x p e n d i t u r e s f o r p r o s t h e s i s r e p l a c e 

ment . 
2,925 - A n t i c i p a t e d f u t u r e e x p e n d i t u r e s f o r p r o s t h e s i s m a i n t e 

nance . 

9,750 - A n t i c i p a t e d f u t u r e e x p e n d i t u r e s f o r low-back t r e a t m e n t . 
$37,675 - TOTAL: A n t i c i p a t e d f u t u r e m e d i c a l e x p e n d i t u r e s . 

I n a d d i t i o n t o the a f o r e m e n t i o n e d r e a s o n a b l y t o be a n t i c i p a t e d 
f u t u r e m e d i c a l e x p e n d i t u r e s , EBI s h a l l r e t a i n from t h e ba l a n c e o f 
th e proceeds o f the t h i r d p a r t y r e c o v e r y those amounts o f r e i m 
b u r s a b l e b e n e f i t s p a i d t o o r i n b e h a l f o f c l a i m a n t a f t e r e x e c u t i o n 
of t h e a f o r e m e n t i o n e d S t i p u l a t i o n and Agreement; however, t h e t o t a l 
amount r e t a i n e d by EBI from t h e bal a n c e o f t h e proceeds o f t h e 
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t h i r d p a r t y r e c o v e r y under the terms o f t h i s o r d e r s h a l l not exceed 
t h e sum o f $40,361. 

ORDER 

I t i s hereby o r d e r e d t h a t the t o t a l proceeds o f c l a i m a n t ' s 
t h i r d p a r t y r e c o v e r y s h a l l be d i s t r i b u t e d p u r s u a n t t o t h e f o r m u l a 
s e t f o r t h i n ORS 656.593(1), and t h a t EBI s h a l l be p a i d and r e t a i n 
a maximum_amount o f $40,361, as s e t f o r t h more f u l l y above, i n f u l l 
s a t i s f a c t i o n o f i t s r e m a i n i n g l i e n f o r e x p e n d i t u r e s f o r compensa
t i o n , i n c l u d i n g t h e v a l u e o f i t s r e a s o n a b l y t o be expected f u t u r e 
e x p e n d i t u r e s f o r compensation and o t h e r c o s t s o f t h i s c l a i m . 

I t i s f u r t h e r o r d e r e d t h a t EEI s h a l l pay t o th e Workers 
Compensation Department a l l sums p r e v i o u s l y p a i d t o EBI by the 
Department p u r s u a n t t o ORS 656.728(3), and t h a t any such amounts 
r e c o v e r e d by EBI from the proceeds o f the t h i r d - p a r t y r e c o v e r y , 
p u r s u a n t t o the terms o f t h i s o r d e r , s h a l l be p a i d f o r t h w i t h t o 
the Department upon r e c e i p t by EBI. 

RENEE L. RITTER, C l a i m a n t WCB 80-09520 
B i s c h o f f & Strooband, C l a i m a n t ' s A t t o r n e y s November 24, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on R e c o n s i d e r a t i o n 
The c l a i m a n t has requeste d r e c o n s i d e r a t i o n o f th e Eoard's 

Order on Review d a t e d November 8, 1982. 

The r e q u e s t i s g r a n t e d . On r e c o n s i d e r a t i o n , t h e Board 
adheres t o i t s former o r d e r . 

IT IS SO ORDERED. 
JAMES H. ROBERTS, Cl a i m a n t 
Mai agon & V e l u r e , C l a i m a n t ' s A t t o r n e y s 
Steven R e i n i s c h , Defense A t t o r n e y 

WCB n/a 
November 24, 1982 
Order Approving T h i r d P a r t y 

S e t t l e m e n t & T h i r d P a r t y 
D i s t r i b u t i o n 

T h i s m a t t e r i s b e f o r e t h e Board on c l a i m a n t ' s r e q u e s t f o r 
a p p r o v a l o f a s e t t l e m e n t o f c l a i m a n t ' s t h i r d p a r t y a c t i o n , which 
has n o t been f i n a l i z e d i n view o f th e p a y i n g agency's r e f u s a l t o 
g r a n t i t s a p p r o v a l . ORS 656.587. 

On A p r i l 20, 1978 c l a i m a n t s u s t a i n e d an i n j u r y i n t h e course 
o f h i s employment, f o r which EBI Companies p a i d workers 
compensation b e n e f i t s i n b e h a l f o f c l a i m a n t ' s employer. Pursuant 
t o ORS 656.154 and 656.578, c l a i m a n t e l e c t e d t o pursue h i s remedy 
a g a i n s t a l l e g e d t h i r d p a r t y t o r t f e a s o r s . N e g o t i a t i o n s pursued, 
and c l a i m a n t has now been o f f e r e d t h e sum o f $10,000 i n s e t t l e m e n t 
o f h i s cause o f a c t i o n a g a i n s t the t h i r d p a r t i e s . EEI has r e f u s e d 
t o approve t h i s . s e t t l e m e n t unless i t i s f u l l y reimbursed f o r i t s 
e x p e n d i t u r e s f o r compensation p a i d t o c l a i m a n t . 

EBI's l i e n a g a i n s t t h e proceeds o f the t h i r d p a r t y r e c o v e r y 
i s $5,891.43. EBI urges t h e Board t o s e t c l a i m a n t ' s a t t o r n e y ' s 
fee i n an amount l e s s than 33-1/3% o f th e t o t a l proceeds o f t h e 
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t h i r d p a r t y r e c o v e r y , which w i l l a l l o w EEI t o r e c o v e r i t s e n t i r e 
l i e n . See OAR 438-47-095. We have p r e v i o u s l y h e l d t h a t , a l t h o u g h 
t h e t h r e e p a r t i e s t o a s e t t l e m e n t o f a worker's t h i r d p a r t y a c t i o n 
are f r e e t o agree upon any d i s t r i b u t i o n o f s e t t l e m e n t proceeds, 
t h i s Board w i l l n o t d e v i a t e from the s t a t u t o r y f o r m u l a i n o r d e r i n g 
d i s t r i b u t i o n o f a s e t t l e m e n t . Marvin Th o r n t o n , 34 Van N a t t a 999, 
1001-1002 (1982); ORS 656.593(l")\ I n T h o r n t o n t h e Board r e f u s e d 
t o o r d e r an " e q u i t a b l e d i s t r i b u t i o n " urged by c l a i m a n t , which 
would have r e q u i r e d t h e i n d u s t r i a l i n s u r e r t o compromise a p o r t i o n 
o f i t s l i e n and r e s u l t e d i n c l a i m a n t ' s r e c e i p t o f a l a r g e r 
p e r c e n t a g e o f the t h i r d p a r t y r e c o v e r y . See a l s o Donald Young, 34 
Van N a t t a 1003 ( 1 9 8 2 ) . 

A l t h o u g h s i m i l a r , t h i s case i s d i f f e r e n t i n t h a t t h e Board i s 
not b e i n g asked t o d e v i a t e from t h e s t a t u t o r y d i s t r i b u t i o n f o r m u l a 
s e t f o r t h i n ORS 656.593(1). The Board i s b e i n g asked t o s e t 
c l a i m a n t ' s a t t o r n e y ' s fee i n some amount which i s l e s s t h a n t h e 
maximum a l l o w a b l e by a d m i n i s t r a t i v e r u l e , i n o r d e r t o p r o v i d e f o r 
a f u l l reimbursement o f EBI's l i e n . 

ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) p r o v i d e s t h a t , when a worker e l e c t s t o 
proceed i n the worker's own b e h a l f t o r e c o v e r damages from a t h i r d 
p a r t y , the worker's l i t i g a t i o n c o s t s and a t t o r n e y ' s fees a r e the 
f i r s t sums t o be p a i d out o f t h e t o t a l proceeds o f the t h i r d p a r t y 
r e c o v e r y . The a t t o r n e y ' s fee i s n o t t o exceed t h e a d v i s o r y 
schedule o f fees e s t a b l i s h e d by t h e Board f o r t h i r d p a r t y 
a c t i o n s . See g e n e r a l l y ORS 656.388(4). 

The Board's a d m i n i s t r a t i v e r u l e g o v e r n i n g a t t o r n e y ' s fees i n 
t h i r d p a r t y a c t i o n s i s OAR 438-47-095: " I n t h i r d p a r t y c l a i m s , as 
o u t l i n e d i n ORS 656.593, t h e a t t o r n e y ' s fees s h a l l i n no event 
exceed 33-1/3 p e r c e n t o f t h e gross r e c o v e r y o b t a i n e d by t h e 
c l a i m a n t . " See a l s o OAR 438-47-010(2). 

EBI contends t h a t t h e Board has t h e a u t h o r i t y p u r s u a n t t o i t s 
a d m i n i s t r a t i v e r u l e s t o o r d e r payment o f an a t t o r n e y ' s fee i n an 
amount l e s s than 33-1/3 p e r c e n t o f t h e t o t a l proceeds o f t h e t h i r d 
p a r t y r e c o v e r y . We agree; however, i n t h i s case we do n o t f i n d i t 
a p p r o p r i a t e t o o r d e r l e s s t h a n o n e - t h i r d o f the t h i r d p a r t y 
r e c o v e r y as a r e a s o n a b l e a t t o r n e y ' s f e e . Claimant's a t t o r n e y has 
s u b m i t t e d an a f f i d a v i t f o r s e r v i c e s rendered i n b e h a l f o f c l a i m a n t 
i n t h e course o f t h e t h i r d p a r t y p r o c e e d i n g s . Based t h e r e o n , we 
f i n d t h a t o n e - t h i r d o f the t o t a l proceeds o f t h e t h i r d p a r t y 
r e c o v e r y i s a r e a s o n a b l e a t t o r n e y ' s f e e , i n accordance w i t h « 
counsel's r e t a i n e r agreement w i t h c l a i m a n t . 

There i s a l e g i s l a t i v e p o l i c y i n f a v o r o f t h e p u r s u i t o f 
t h i r d p a r t y a c t i o n s , i n o r d e r t o a l l o w t h e i n j u r e d worker t o 
r e c o v e r from t h e u l t i m a t e wrongdoer. Cf. Marvin T h o r n t o n , supra., 
34 Van N a t t a a t 1002. The p r o m o t i o n o f t h i r d p a r t y a c t i o n s has a 
s a l u t a r y e f f e c t upon t h e workers compensation system as a whole by 
p r o v i d i n g f o r t h e r e c o v e r y o f c l a i m e x p e n d i t u r e s by employers and 
t h e i r workers compensation i n s u r e r s . Workers' a t t o r n e y s , 
t h e r e f o r e , must be r e a s o n a b l y compensated i f workers a r e t o be 
a b l e t o pursue t h e i r r i g h t s o f a c t i o n a g a i n s t r e s p o n s i b l e t h i r d 
p a r t i e s . A p a y i n g agency may b r i n g an a c t i o n a g a i n s t a t h i r d 
p a r t y i n t h e name o f an i n j u r e d worker o r worker's b e n e f i c i a r i e s 
i n t he event t h a t t h e worker e i t h e r e l e c t s not t o b r i n g an a c t i o n 
i n t h e worker's own r i g h t or f a i l s t o e x e r c i s e t h e r i g h t o f 
e l e c t i o n p r o v i d e d by ORS 656.578; however, t h e r i s k o f t h e 
c o n t i n g e n c i e s i n h e r e n t i n most o f t h i s l i t i g a t i o n , which tends t o 
a r i s e o u t o f motor v e h i c l e a c c i d e n t s , p r o d u c t s l i a b i l i t y and 
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m e d i c a l m a l p r a c t i c e cases, as w e l l as the c o s t s o f such 
l i t i g a t i o n , must t h e n be borne by t h e employer and i t s i n d u s t r i a l 
i n s u r e r . 

I n a d d i t i o n t o p r o m o t i n g t h e p u r s u i t o f t h i r d p a r t y a c t i o n s , 
we b e l i e v e t h e l e g i s l a t u r e i n t e n d e d t o promote p r o s e c u t i o n o f such 
a c t i o n s by workers w i t h t h e a s s i s t a n c e o f t h e i r own l e g a l 
r e p r e s e n t a t i v e s . T h i s i s evidenced by t h e f a c t t h a t ORS 
656.593(1) p r o v i d e s f o r t h e worker's a t t o r n e y ' s fees and o t h e r 
l i t i g a t i o n c o s t s t o be p a i d from any t h i r d p a r t y r e c o v e r y , not 
o n l y b e f o r e t h e p a y i n g agency i s r eimbursed f o r i t s c l a i m 
e x p e n d i t u r e s or a p a r t t h e r e o f , b u t a l s o b e f o r e the worker 
r e c e i v e s a p o r t i o n o f t h e r e c o v e r y . I n o t h e r words, t h e 
i n d u s t r i a l i n s u r e r i s t h i r d i n l i n e : t he c o s t s o f l i t i g a t i o n , 
i n c l u d i n g t h e worker's reasonable a t t o r n e y ' s fees, a r e p a i d f i r s t ; 
t h e worker c u r r e n t l y r e c e i v e s a t l e a s t o n e - t h i r d o f t h e a d j u s t e d 
balance o f t h e t h i r d p a r t y r e c o v e r y ; and o n l y then does t h e p a y i n g 
agency have the o p p o r t u n i t y t o s a t i s f y i t s l i e n i n whole o r i n 
p a r t by payment from t h e r e m a i n i n g balance o f the proceeds. 
"Nothing i n the s t a t u t e s g o v e r n i n g t h i r d p a r t y a c t i o n s guarantees 
or even co n t e m p l a t e s t h a t an i n d u s t r i a l i n s u r e r w i l l always have 
i t s s t a t u t o r y l i e n f u l l y s a t i s f i e d o u t o f t h e proceeds o f a t h i r d 
p a r t y r e c o v e r y . " Leon E. Cowart, 34 Van N a t t a 1 5 9 7 ( d e c i d e d t h i s 
d a t e ) . 

W hile we do n o t f i n d f a u l t w i t h EBI i n t h i s case, i n d u s t r i a l 
i n s u r e r s s h o u l d t r y t o promote r a t h e r than impede s e t t l e m e n t o f 
t h i r d p a r t y a c t i o n s by workers and t h e i r l e g a l r e p r e s e n t a t i v e s . 
T h i s i s c o n s i s t e n t w i t h the p o l i c y t h e l e g i s l a t u r e has adopted i n 
e n a c t i n g ORS 656.576 t o 656.595, a p o l i c y which t h e Board adopts 
as i t s own. . 

I t s h o u l d be noted t h a t a l t h o u g h t h i s i s i n i t i a l l y a r e q u e s t 
f o r t h e Board t o approve a s e t t l e m e n t n e g o t i a t e d by and between 
t h e c l a i m a n t and t h e t h i r d p a r t y , p u r s u a n t t o ORS 656.587, t h e 
i n d u s t r i a l i n s u r e r ' s r e f u s a l t o approve t h e s e t t l e m e n t i s so 
i n t e r r e l a t e d w i t h q u e s t i o n s c o n c e r n i n g t h e p r o p e r d i s t r i b u t i o n o f 
t h e proceeds o f t h e t h i r d p a r t y r e c o v e r y , ORS 656.593, t h a t i t has 
been necessary f o r the Board t o address b o t h i s s u e s i n a s i n g l e 
o r d e r . 

ORDER 

Se t t l e m e n t o f c l a i m a n t ' s t h i r d p a r t y a c t i o n , a r i s i n g o u t o f 
an i n j u r y on A p r i l 20, 1978 i s hereby approved, and c l a i m a n t i s 
a u t h o r i z e d t o accept the sum o f $10,000 i n s e t t l e m e n t o f h i s cause 
o f a c t i o n a g a i n s t t h e a l l e g e d t h i r d p a r t y t o r t f e a s o r s . 

The proceeds o f the s e t t l e m e n t o f c l a i m a n t ' s t h i r d p a r t y 
a c t i o n s h a l l be d i s t r i b u t e d a c c o r d i n g t o ORS 656.593, and 
c l a i m a n t ' s a t t o r n e y s h a l l be p a i d and r e c e i v e a sum e q u i v a l e n t t o 
33-1/3 p e r c e n t o f t h e t o t a l proceeds o f t h e t h i r d p a r t y r e c o v e r y ; 
c l a i m a n t s h a l l r e c e i v e a t l e a s t 33-1/3 p e r c e n t o f t h e a d j u s t e d 
balance o f such r e c o v e r y ; and EBI s h a l l be p a i d and r e t a i n t h e 
balance o f the r e c o v e r y , b u t o n l y t o t h e e x t e n t t h a t i t i s 
compensated f o r i t s e x p e n d i t u r e s f o r compensation a r i s i n g o u t o f 
c l a i m a n t ' s i n j u r y . 
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WILLIAM M. S T I L L , C l a i m a n t WCB 80-03041 & 80-01909 
Emmons, K y l e e t a l . , C l a i m a n t ' s A t t o r n e y s November 24, 1982 
L i n d s a y , Hart e t a l . , Defense A t t o r n e y s Order on A d d i t i o n a l R e c o n s i d e r a 
SAIF Corp L e g a l , Defense A t t o r n e y 
Claimant has requeste d r e c o n s i d e r a t i o n o f the Board's Order 

on R e c o n s i d e r a t i o n e n t e r e d h e r e i n on October 29, 1982. 

P r e v i o u s l y , t h e Board i s s u e d i t s Order on Review on August 
18, 1982. Peter K i e w i t & Sons and i t s i n s u r e r r e q u e s t e d r e c o n 
s i d e r a t i o n . The Board abated i t s Order on Review by an o r d e r 
d a t e d September 15, 1982, and is s u e d an Order on R e c o n s i d e r a t i o n 
on October 28, 1982. By l e t t e r dated November 8, 1982, t h e SAIF 
C o r p o r a t i o n r e q u e s t e d r e c o n s i d e r a t i o n o f t h e Order on Reconsidera
t i o n , by an Order on F u r t h e r R e c o n s i d e r a t i o n dated November 12, 
1982. We adhered t o our former Order on R e c o n s i d e r a t i o n . Ey 
l e t t e r o f November 15, 1982, c l a i m a n t has a l s o r e q u e s t e d r e c o n 
s i d e r a t i o n o f the Order on R e c o n s i d e r a t i o n . 

I n our i n i t i a l r e v i e w o f t h i s case and our re v i e w on re c o n 
s i d e r a t i o n , we took i n t o account the evidence and the arguments 
now advanced by c l a i m a n t . We ar e not persuaded t o modify our 
Order on R e c o n s i d e r a t i o n . 

ORDER 

On c l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n o f the Board's 
October 29, 1982 Order on R e c o n s i d e r a t i o n , t h e Board adheres t o 
t h a t o r d e r . 

BARBARA MEYER, Cl a i m a n t WCB 81-06237 & 81-07208 
Michael Dye, C l a i m a n t ' s A t t o r n e y November 26, 1982 
Rankin, McMurry e t a l . , Defense A t t o r n e y Order 
SAIF Corp L e g a l , Defense A t t o r n e y 

The Board i s s u e d an Order o f D i s m i s s a l i n t h e above m a t t e r 
on J u l y 19, 1982, based upon c l a i m a n t ' s w i t h d r a w a l o f her r e q u e s t 
f o r r e v i e w . 

SAIF C o r p o r a t i o n had c r o s s - r e q u e s t e d r e v i e w on May 12, 1982 
and SAIF's c r o s s - r e q u e s t i s s t i l l b e f o r e t h e Board. 

The Board hereby e s t a b l i s h e s t h e f o l l o w i n g b r i e f i n g s chedule: 
SAIF C o r p o r a t i o n , now t h e a p p e l l a n t , w i l l have 20 days f r o m t h e 
d a t e : o f t h i s o r d e r t o f i l e i t s a p p e l l a n t ' s b r i e f ; t h e c l a i m a n t 
w i l l have 20 days a f t e r r e c e i p t o f SAIF's b r i e f t o f i l e her r e 
spondent's b r i e f and SAIF w i l l be a l l o w e d 10 days t o r e p l y . The 
case w i l l t h e n be docketed f o r r e v i e w . 

I T IS SO ORDERED. 
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ALICE S. BREWER, Claimant 
E r i c R. Friedman, C l a i m a n t ' s A t t o r n e y 
SAIF Corp L e g a l , Defense A t t o r n e y 

WCB 81-00687 
November 29, 1982 
Order on Remand 

On r e v i e w of the Board's o r d e r dated March 17, 1982 the Court 
of Appeals r e v e r s e d t h a t p o r t i o n o f the Eoard's o r d e r a f f i r m i n g 
SAIF's d e n i a l of c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l syndrome 
i n s o f a r as i t denied the c o m p e n s a b i l i t y o f c l a i m a n t ' s a g g r a v a t i o n 
c l a i m f o r a worsening o f her r i g h t w r i s t c o n d i t i o n . 

Now, t h e r e f o r e , t h a t p o r t i o n o f the above-noted Board o r d e r 
h o l d i n g t h a t c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a worsening o f her 
r i g h t w r i s t c o n d i t i o n i s not compensable i s v a c a t e d , and th e c l a i m 
f o r a worsening o f c l a i m a n t ' s r i g h t w r i s t c o n d i t i o n i s hereby 
remanded t o SAIF f o r acceptance and payment o f b e n e f i t s i n 
accordance w i t h law. 

IT IS SO ORDERED. 

A re q u e s t f o r review, h a v i n g been d u l y f i l e d w i t h the Workers 
Compensation Eoard i n the a b o v e - e n t i t l e d m a t t e r by th e employer, 
and s a i d r e q u e s t f o r r e v i e w now h a v i n g been wi t h d r a w n , 

IT IS THEREFORE ORDERED t h a t the r e q u e s t f o r r e v i e w now 
pending b e f o r e t h e Board i s hereby d i s m i s s e d and t h e o r d e r o f t h e 
Referee i s f i n a l by o p e r a t i o n o f law. 

Reviewed by Board Members Barnes and Lewis. 

Claimant r e q u e s t s review o f Referee Mulder's o r d e r which 
upheld t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l 
d i s e a s e c l a i m f o r h i s h e a r i n g l o s s . The o n l y i s s u e c l a i m a n t r a i s e s 
on r e v i e w i s l e g a l , not f a c t u a l ; c l a i m a n t argues t h e Referee 
a p p l i e d the i n c o r r e c t l e g a l s t a n d a r d by r e l y i n g on SAIF v. Gygi, 55 
Or App 570 (1982), and i n s t e a d t h a t the p r o p e r t e s t i s t h a t s t a t e d 
i n W e l l e r v. Union Carbide, 288 Or 27 (1 9 8 1 ) . 

We agree w i t h b o t h t h e Referee and w i t h t h e c l a i m a n t because 
we have p r e v i o u s l y concluded t h a t i n t h i s k i n d o f case a c l a i m a n t 
has t o s a t i s f y b o t h W e l l e r (was t h e r e any worsening) and Gygi (was 
work exposure the major cause o f the w o r s e n i n g ) . Douglas S. 
Ch i a p u z i o , 34 Van N a t t a 1255, 1256 (1 9 8 2 ) . 

LESTER F. CADY, Claimant 
Harold Adams, C l a i m a n t ' s A t t o r n e y 
SAIF Corp L e g a l , Defense A t t o r n e y 

WCB 80-04440 & 80-1438 
November 29, 1982 
Order of D i s m i s s a l 

HAROLD R. PATRAW, Claimant 
Carney, P r o b s t e t a l . , C l a i m a n t ' s A t t o r n e y s 
SAIF Corp L e g a l , Defense A t t o r n e y 

WCB 80-05088 
November 29, 1982 
Order on Review 

ORDER 

The Referee's o r d e r dated March 8, 1982 i s a f f i r m e d . 
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HOWARD L. ALKIRE, C l a i m a n t 
Welch, Bruun e t a l . , C l a i m a n t ' s A t t o r n e y s 
SAIF Corp L e g a l , Defense A t t o r n e y 

WCB 81-03133 
November 30, 1982 
Order on Review (Remanding) 

Reviewed by Board Members Barnes and Lewis. 

Claimant r e q u e s t s review o f Referee Q u i l l i n a n ' s o r d e r 
d i s m i s s i n g h i s r e q u e s t f o r h e a r i n g , a p p a r e n t l y on t h e b a s i s o f 
f a i l u r e t o p r o s e c u t e p u r s u a n t t o OAR 436-83-310. 

A l t h o u g h i n t h e r e c e n t p a s t we have upheld s e v e r a l d i s m i s s a l 
o r d e r s e n t e r e d under OAR 436-83-310, we conclude t h a t t h e p r e s e n t , 
v e r y l i m i t e d r e c o r d i s i n s u f f i c i e n t t o s u s t a i n d i s m i s s a l on t h a t 
b a s i s . 

ORDER 
The Referee's o r d e r d a t e d A p r i l 2, 1982 i s r e v e r s e d and t h i s 

case i s remanded f o r f u r t h e r p r o c e e d i n g s . 

BILLY BROOKS, Cla i m a n t WCB 81-00245 
Welch, Bruun e t a l . , C l a i m a n t ' s A t t o r n e y s November 30, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 

Reviewed by Board Members F e r r i s and Lewis. 

The i n s u r e r r e q u e s t s review o f t h a t p o r t i o n o f t h e Referee's 
o r d e r which found c l a i m a n t ' s r i g h t knee t i b i a l osteotomy s u r g e r y 
performed on August 23, 1981 t o be t h e i n s u r e r ' s r e s p o n s i b i l i t y , 
t h e r e b y v a c a t i n g t h e d e n i a l o f J u l y 30, 1981 and remanding t h e 
c l a i m f o r r e o p e n i n g . 

The i n s u r e r contends t h a t t h e Referee e r r o n e o u s l y i g n o r e d 
m e d i c a l evidence t h a t i n d i c a t e d c l a i m a n t had had a knee problem 
f o r over t w e n t y years p r i o r t o h i s compensable i n j u r i e s and t h a t 
t h a t h i s t o r y more p r o b a b l y caused t h e o s t e o a r t h r i t i s and 
co n c o m i t a n t need f o r t h e d i s p u t e d s u r g e r y t h a n d i d t h e compensable 
1973 and 1975 i n j u r i e s and compensable 1975 and 1977 m e d i a l 
meniscectomies. The i n s u r e r f u r t h e r contends t h a t Dr. N o r t o n , i t s 
me d i c a l c o n s u l t a n t , more a c c u r a t e l y d e t e r m i n e d t h e c o n t r i b u t i o n o f 
c l a i m a n t ' s t w e n t y year, o l d knee i n j u r y t o t h e o s t e o a r t h r i t i s t h a n 
d i d Dr. B e r s e l l i , t h e t r e a t i n g p h y s i c i a n and surgeon. 

. The c l a i m a n t responds t h a t h i s t r e a t i n g p h y s i c i a n , Dr. 
B e r s e l l i , has r e l a t e d t h e need f o r s u r g e r y due t o o s t e o a r t h r i t i s 
t o t h e compensable i n j u r i e s . He adds t h a t Dr. B e r s e l l i has been 
h i s p h y s i c i a n s i n c e 1975 which has a l l o w e d him t o de v e l o p a 
d e t a i l e d and i n t i m a t e knowlege o f c l a i m a n t ' s knee problem. Dr. 
B e r s e l l i was t h e surgeon t h a t performed t h e t o t a l m e d i a l 
meniscectomy i n 1975, removed t h e r e m a i n i n g fragments o f t h e 
meniscus i n 1977, and c a r r i e d o u t t h e t i b i a l osteotomy i n 1981. 
A l l o f t h e s u r g e r i e s were r e l a t e d t o t h e compensable r i g h t knee 
i n j u r i e s . He has, t h e r e f o r e , had t h e most o p p o r t u n i t y t o examine 
c l a i m a n t ' s r i g h t knee and watch t h e p r o g r e s s i o n o f t h e symptoms 
and c o n d i t i o n s . Dr. Norton has never examined t h e c l a i m a n t , 
a l t h o u g h he has reviewed t h e r e c o r d s . 
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We f i n d t h a t w h i l e c l a i m a n t d i d s u s t a i n a r i g h t knee i n j u r y 
i n 1951 w h i l e s e r v i n g i n t h e m i l i t a r y and may have had some 
i n f r e q u e n t problems w i t h t h e knee up t o h i s 1973 and 1975 
i n j u r i e s , t h e o l d i n j u r y was not t h e major c o n t r i b u t i n g cause o f 
c l a i m a n t ' s p r e s e n t o s t e o a r t h r i t i s . His r i g h t knee d i d n o t d i s a b l e 
t h e c l a i m a n t o r cause him t o seek a p p r e c i a b l e m e d i c a l a t t e n t i o n 
u n t i l a f t e r h i s compensable i n j u r i e s a g g r avated t h e c o n d i t i o n . 
The c l a i m a n t t e s t i f i e d t h a t t h e 1951 i n j u r y d i d n o t cause any t i m e 
l o s s o r n e c e s s i t a t e any s u r g e r y . For example, subsequent t o h i s 
1951 i n j u r y he was a d r i l l i n s t r u c t o r d u r i n g which he r a n o b s t a c l e 
courses and r a n two t o s i x m i l e s a day. L a t e r , he d i d a t o u r i n 
V i e t Nam w i t h t h e 1 s t Shore P a r t y B a t t a l i o n . . At no t i m e d u r i n g 
h i s t w e n t y years i n t h e m i l i t a r y d i d he r e q u i r e any m e d i c a l 
a t t e n t i o n f o r h i s knee. I t was n o t u n t i l a f t e r t h e compensable 
i n j u r i e s and s u r g e r i e s t h a t o s t e o a r t h r i t i s was diagnosed as a 
d i s a b l i n g c o n d i t i o n n e c e s s i t a t i n g m e d i c a l t r e a t m e n t . T h e r e f o r e , 
we conclude t h a t t h e August 23, 1981 s u r g e r y was performed t o 
r e l i e v e r e c u r r e n t r i g h t knee p a i n due t o o s t e o a r t h r i t i s . We f i n d 
t h a t t h e 1973 and 1975 i n j u r i e s and t h e 1975 and 1977 s u r g e r i e s 
were t h e major c o n t r i b u t i n g cause o f t h e o s t e o a r t h r i t i s . 
T h e r e f o r e , t h e 1981 r i g h t knee t i b i a l osteotomy performed t o 
r e l i e v e t h e e f f e c t s o f t h e r i g h t knee o s t e o a r t h r i t i s i s 
compensable and the r e s p o n s i b i l i t y o f t h e i n s u r e r . 

ORDER 

The Referee's o r d e r d a t e d March 25, 1982 i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded $650 as a r e a s o n a b l e a t t o r n e y ' s fee 
f o r s e r v i c e s rendered on Board r e v i e w . 

N. MICHAEL CALKINS, C l a i m a n t WCB 77-07594. 
Hansen & Wobbrock, C l a i m a n t ' s A t t o r n e y s November 30, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 

T h i s case i s a g a i n b e f o r e us on remand from t h e Court o f 
Appeals f o r r e c o n s i d e r a t i o n i n l i g h t o f James v. SAIF, 290 Or 343 
(1981) . 

Claimant f i l e d an o c c u p a t i o n a l d i s e a s e c l a i m f o r h i s psycho
l o g i c a l c o n d i t i o n a l l e g e d l y caused by work i n J u l y o f 1977. The 
SAIF C o r p o r a t i o n d e n i e d t h e c l a i m . Referee W i l l i a m s upheld t h e 
d e n i a l . The Board a f f i r m e d . Claimant appealed t o t h e Court o f 
Appeals which, as p r e v i o u s l y noted, remanded f o r r e c o n s i d e r a t i o n . 

The p r e s e n t r e c o r d r e f e r s t o c l a i m a n t h a v i n g a l s o been p h y s i 
c a l l y i n j u r e d i n a compensable motor v e h i c l e a c c i d e n t and we t a k e 
o f f i c i a l n o t i c e o f t h e f a c t t h a t i n WCB Case Nos. 81-02805 and 
80-02575, c u r r e n t l y pending on Board r e v i e w , Referee Gemmell found 
c l a i m a n t t o be permanently and t o t a l l y d i s a b l e d as a r e s u l t o f 
t h o s e i n j u r i e s . I t thus may w e l l be t h a t t h e p r e s e n t o c c u p a t i o n a l 
d i s e a s e c l a i m i s moot, b u t we have proceeded w i t h r e c o n s i d e r a t i o n 
i n compliance w i t h t h e a p p e l l a t e c o u r t ' s d i r e c t i o n s . 

We have r e c o n s i d e r e d not o n l y i n l i g h t o f James, b u t a l s o i n 
l i g h t o f t h e subsequent d e c i s i o n s i n SAIF v. G y g i , 55 Or App 570 
(1982) , and McGarrah v. SAIF, 5 9 Or App 448 ( 1 9 8 2 ) . 
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The Board p r e v i o u s l y adopted Referee W i l l i a m s ' c o n c l u s i o n : 
"The u l t i m a t e c o m p l a i n t c o n c e r n i n g h i s employment w i t h t h e Workers 
Compensation Department i s not t h a t i t damaged him e m o t i o n a l l y b u t 
t h a t i t f a i l e d t o r e h a b i l i t a t e him from t h e e m o t i o n a l trauma he was 
a l r e a d y s u f f e r i n g . " We now adhere t o t h a t c o n c l u s i o n s u b j e c t t o 
two a d d i t i o n a l comments. 

F i r s t , c o n t r a r y t o Referee W i l l i a m s ' f i n d i n g s , we have c o n s i d 
e r a b l e doubt about the c r e d i b i l i t y o f c l a i m a n t ' s t e s t i m o n y c o n c e r n 
i n g h i s work environment and e x p e r i e n c e s . We n o t e , however, t h a t 
t h e q u e s t i o n o f t h e e x t e n t t o which c r e d i b i l i t y i s now r e l e v a n t i n 
cases o f t h i s t y p e i s somewhat u n c l e a r under t h e c u r r e n t a p p e l l a t e 
c o u r t d e c i s i o n s . See Mabel G r i f f i t h , WCB Case No. 81-04743, 34 Van 
N a t t a 1553(October 29, 1982) (Board Member Barnes D i s s e n t i n g ) . 

Second, we b e l i e v e t h a t s i g n i f i c a n t elements o f t h i s case come 
w i t h i n a passage from McGarrah v. SAIF, supra: 

" I f t h e j o b s t r e s s e s were 'the major 
c o n t r i b u t i n g cause' o f t h e p a r a n o i a , . . . 
i t would be i r r e l e v a n t f o r t h e purposes o f 
c o m p e n s a b i l i t y whether o r n o t c l a i m a n t ' s 
p e r c e p t i o n o f events t h a t , i n f a c t , 
o c c u r r e d was w e l l founded. I f c l a i m a n t ' s 
p e r c e p t i o n s were w e l l founded, i t would be 
d e b a t a b l e whether t h e r e was i n f a c t a 
mental i l l n e s s . " 59 Or App a t 457. 

As s e t o u t more f u l l y i n Referee W i l l i a m s ' o r d e r , i n t h i s case 
c l a i m a n t c o r r e c t l y and a c c u r a t e l y p e r c e i v e d t h a t he was unable t o 
s a t i s f a c t o r i l y p e r f o r m t h e j o b he was h i r e d t o do, e i t h e r t o h i s 
own v e r y h i g h s t a n d a r d s o r t o h i s s u p e r v i s o r ' s reasonable e x p e c t a 
t i o n s . 

ORDER 

On r e c o n s i d e r a t i o n , t h e Board adheres t o t h e c o n c l u s i o n s t a t e d 
i n i t s Order on Review dated September 18, 1980. 

ALLEN D. DELLES, C l a i m a n t WCB 81-02630 
Malagon & V e l u r e , C l a i m a n t ' s A t t o r n e y s November 30, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 
Reviewed by Board Members Barnes and F e r r i s . 

C laimant r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Shebley's 
o r d e r which found t h a t c l a i m a n t ' s p s y c h o l o g i c a l s t r e s s c l a i m i s 
n o t compensable. The s o l e i s s u e on r e v i e w i s c o m p e n s a b i l i t y . 
A l t h o u g h we agree w i t h t h e r e s u l t reached by t h e Referee, t h e law 
upon which he r e l i e d has been s u p p l a n t e d by more r e c e n t cases. 
We, t h e r e f o r e , a f f i r m w i t h t h e f o l l o w i n g comments. 

Except as i n c o n s i s t e n t w i t h our f i n d i n g s o f f a c t h e r e i n , we 
adopt t h e Referee's f i n d i n g s o f f a c t w hich, i n b r i e f , a r e t h a t 
c l a i m a n t was employed by a c a r p e t s a l e s concern from about June or 
J u l y , 1980 t o January, 1981, a t which t i m e he was t e r m i n a t e d . 
Claimant a l l e g e s t h a t work c o n d i t i o n s , p a r t i c u l a r l y h i s r e l a t i o n 
s h i p w i t h t h e owner o f the s t o r e , caused a p s y c h o l o g i c a l c o n d i t i o n 
or an e x a c e r b a t i o n o f a p r e e x i s t i n g p s y c h o l o g i c a l c o n d i t i o n . 
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Under these f a c t s , i n o r d e r t o e s t a b l i s h c o m p e n s a b i l i t y , t h e 
c l a i m a n t must show by a preponderance o f t h e evidence t h a t work 
c o n d i t i o n s were t h e major c o n t r i b u t i n g cause o f t h e onset o f a new 
c o n d i t i o n o r the e x a c e r b a t i o n o f a p r e e x i s t i n g c o n d i t i o n . W i t h 
r e s p e c t t o s t r e s s a l l e g e d l y a r i s i n g from t h e s u p e r v i s o r y r e l a t i o n 
s h i p between the employer and the employe, t h e t e s t i s n o t whether 
t h e s u p e r v i s i o n was unreasonable, b u t whether i n c i d e n t s happened 
i n t h e course o f employment which t h e c l a i m a n t s u b j e c t i v e l y 
e x p e r i e n c e d as s t r e s s f u l . Maddox v. SAIF, 59 Or App 508 ( 1 9 8 2 ) . 

We a r e s a t i s f i e d . t h a t t h e r e were numerous i n c i d e n t s i n t h e 
course o f c l a i m a n t ' s employment t h a t c l a i m a n t c o u l d have p e r c e i v e d 
as s t r e s s f u l . We a l s o are s a t i s f i e d t h a t c l a i m a n t i s a f f e c t e d by 
some s o r t o f p s y c h o l o g i c a l c o n d i t i o n . However, we are unable t o 
d e t e r m i n e whether the c o n d i t i o n i s a new one o r an e x a c e r b a t i o n o f 
a p r e e x i s t i n g one, o r whether t h e " c o n d i t i o n " , r e g a r d l e s s o f how 
o l d o r new i t i s , had any compensable consequences. 

Claimant's t r e a t i n g f a m i l y p h y s i c i a n , Dr. Sammons, diagnosed 
"acute a n x i e t y s t r e s s r e a c t i o n . " Dr. F r i e d , t h e p s y c h i a t r i s t t o 
whom c l a i m a n t was r e f e r r e d by Dr. Sammons, i n i t i a l l y diagnosed 
" b o r d e r l i n e p e r s o n a l i t y d i s o r d e r . " Dr. L u t h e r , another examining 
p s y c h i a t r i s t , f e l t t h a t c l a i m a n t had an u n d e r l y i n g " c h a r a c t e r d i s 
o r d e r w i t h some a n t i - s o c i a l and some p a s s i v e - a g g r e s s i v e f e a t u r e s " , 
b u t t h a t as a r e s u l t o f h i s employment c l a i m a n t a l s o had "depres
s i v e n e u r o s i s . " I n 1960, c l a i m a n t was diagnosed as h a v i n g a 
" s o c i o p a t h i c p e r s o n a l i t y , a n t i s o c i a l r e a c t i o n . " A f t e r b e i n g con
f r o n t e d w i t h evidence s t r o n g l y s u g g e s t i n g t h a t c l a i m a n t had l i e d t o 
him, Dr. F r i e d changed h i s d i a g n o s i s t o " m a l i n g e r i n g . " M a l i n g e r i n g 
i s a d i a g n o s i s r e c o g n i z e d by the American P s y c h i a t r i c A s s o c i a t i o n , 
b u t a p p a r e n t l y o n l y as a l a b e l f o r b e h a v i o r and not as a c o n d i t i o n 
a t t r i b u t a b l e t o a mental d i s o r d e r . See D i a g n o s t i c and S t a t i s t i c a l 
Manual o f Mental D i s o r d e r s , T h i r d E d i t i o n , 1980. 

I n a d d i t i o n t o t h i s armada o f i n c o n s i s t e n t diagnoses, c l a i m 
a n t ' s c r e d i b i l i t y i s s e v e r e l y i m p a i r e d . The Referee made a s p e c i 
f i c f i n d i n g t h a t c l a i m a n t was c r e d i b l e i n h i s t e s t i m o n y about t h e 
i n c i d e n t s t h a t happened i n t h e course o f h i s employment. That 
f i n d i n g was e x p r e s s l y based on t h e f a i l u r e o f t h e employer t o d i s 
p u t e o r r e f u t e c l a i m a n t ' s a l l e g a t i o n s w i t h r e s p e c t t o o n - t h e - j o b 
i n c i d e n t s , d e s p i t e ample o p p o r t u n i t y t o do so, which i s an unusual 
b a s i s f o r f i n d i n g t e s t i m o n y t o be c r e d i b l e . N e v e r t h e l e s s , t h e 
r e c o r d as a whole g r a p h i c a l l y i l l u s t r a t e s t h a t a t v a r i o u s times 
and p l a c e s , c l a i m a n t has g r o s s l y m i s r e p r e s e n t e d such t h i n g s as h i s 
age, h i s e d u c a t i o n a l background and h i s m i l i t a r y s e r v i c e . 

C l a i m a n t ' s counsel makes th e i n g e n i o u s argument t h a t s i n c e one 
o f t h e "symptoms" o f an a n t i s o c i a l , s o c i o p a t h i c p e r s o n a l i t y i s p e r 
s i s t e n t l y i n g , t h e resurgence o f c l a i m a n t ' s need t o m i s r e p r e s e n t 
h i m s e l f i n t h e g r a n d i o s e manner evidenced i n t h e r e c o r d i n d i c a t e s a 
worsening o f t h e u n d e r l y i n g c o n d i t i o n . The argument i s n o t w i t h o u t 
s u p e r f i c i a l a ppeal. A l t h o u g h c l a i m a n t had a t u m u l t u o u s l i f e 
t h r o u g h adolescence and young a d u l t h o o d , i n c l u d i n g numerous c o n v i c 
t i o n s f o r f e l o n i e s ( i n c l u d i n g f i r s t degree m u r d e r ) , t h e r e was a 
p e r i o d o f s e v e r a l years f o l l o w i n g h i s r e l e a s e from p r i s o n i n 1974 
d u r i n g which c l a i m a n t had r e l a t i v e l y s t a b l e employment and a s t a b l e 
f a m i l y l i f e . I t can be s a i d t h a t d u r i n g t h i s p e r i o d c l a i m a n t ' s 
" u n d e r l y i n g c o n d i t i o n " was q u i e s c e n t . 
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However, even i f we accept t h e p r o p o s i t i o n t h a t c l a i m a n t ' s 
need t o s e r i o u s l y m i s r e p r e s e n t h i s background i n d i c a t e s a new 
m a n i f e s t a t i o n o f h i s u n d e r l y i n g c o n d i t i o n , t h a t does n o t render 
t h e e x a c e r b a t i o n o f t h e c o n d i t i o n s compensable. The symptoms f o r 
which c l a i m a n t sought m e d i c a l t r e a t m e n t were hemorrhoids, r e c t a l 

b l e e d i n g , d i a r r h e a , nausea, we i g h t l e s s , body tre m o r s and g e n e r a l 
t e n s i o n . W i t h the e x c e p t i o n o f t h e weight l o s s and h e m orrhoids, 
p r o o f o f t h e e x i s t e n c e o f these symptoms depends p r i m a r i l y upon 
c l a i m a n t ' s r e p r e s e n t a t i o n s t h a t he had them. P h y s i c a l e x a m i n a t i o n s 
and l a b t e s t s f a i l e d t o o b j e c t i v e l y r e v e a l d i a r r h e a , nausea o r body 
t r e m o r s . 

W i t h r e s p e c t t o t h e weight l o s s , Dr. Sammon's r e p o r t s and 
c h a r t notes i n d i c a t e t h a t c l a i m a n t weighed 164 pounds i n December 
o f 1978, 158 pounds i n January o f 1981, 152 on February 6, 1981, 
158 pounds on February 20, 1981, 149 pounds i n May o f 1981 and 144 
pounds i n August o f 1981. T h i s v e r i f i e s w e i g h t l o s s o f a t most 20 
pounds from l o n g b e f o r e c l a i m a n t began t h e employment he r e i n i s s u e 
t o l o n g a f t e r t h a t employment ended. We do not f i n d a w e i g h t l o s s 
of t h a t magnitude over t h a t t i m e p e r i o d u n u s u a l , nor a r e we con
v i n c e d t h a t i t i s due t o p s y c h o l o g i c a l d i s t u r b a n c e . 

C o n s i d e r i n g t h e r e c o r d as a whole, and p a r t i c u l a r l y Dr. 
F r i e d ' s v e r y p e r s u a s i v e t e s t i m o n y c o n c e r n i n g t h e e x t e n t t o which 
c l a i m a n t p r e s e n t s a l l t h e i n d i c i a o f m a l i n g e r i n g , t h e preponder
ance o f t h e evidence does not i n d i c a t e t h a t c l a i m a n t e x p e r i e n c e d 
e i t h e r a new p s y c h o l o g i c a l problem o r an e x a c e r b a t i o n o f a p r e 
e x i s t i n g one. 

ORDER 

The Referee's o r d e r dated January 22, 1982 i s a f f i r m e d . 
KAREN L. FINK, C l a i m a n t WCB 80-10425 
Rosenthal & Green, C l a i m a n t ' s A t t o r n e y s November 30, 1982 
David Home, Defense A t t o r n e y Order on Review 
Reviewed by Board t h e Board en banc. 

Claimant r e q u e s t s r e v i e w o f those p o r t i o n s o f Referee James' 
o r d e r which: (1) Upheld t h e d e n i a l o f her o c c u p a t i o n a l d i s e a s e 
c l a i m ; (2) concluded t h a t i n t e r i m compensation was due and p a y a b l e 
between October 1, 1979 and January 1, 1980 as temporary p a r t i a l 
r a t h e r t h a n temporary t o t a l d i s a b i l i t y because o f c l a i m a n t ' s o t h e r 
e a r n i n g s , a p p l y i n g OAR 436-54-225(1) t o determime t h e p r o p e r r a t e 
o f t emporary p a r t i a l d i s a b i l i t y ; and (3) concluded t h a t c l a i m a n t 
was n o t e n t i t l e d t o any form o f compensation beyond January 1, 1980 
because o f her e a r n i n g s . The i n s u r e r r a i s e s an a d d i t i o n a l i s s u e — 
t h a t t h e Referee e r r e d i n a d m i t t i n g t h e d e p o s i t i o n o f Mary C l a i r 
Buckley i n t o evidence over i t s o b j e c t i o n . 

We a f f i r m and adopt t h e Referee's o r d e r on a l l i s s u e s r a i s e d , 
except t h e Referee's a n a l y s i s c o n c e r n i n g t h e i s s u e o f compensabil
i t y . . 
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Claimant a s s e r t s t h a t s t r e s s caused by her work as an a t t o r n e y 
f o r t h e M e t r o p o l i t a n P u b l i c Defender's o f f i c e i n P o r t l a n d caused o r 
a g g r a v a t e d her f i b r o s i t i s . The Referee assessed t h i s c l a i m under 
pre-SAIF v. Gygi, 55 Or App 570 (1982), law. We a p p l y Gygi and 
c o n s i d e r whether c l a i m a n t proved t h a t her work was t h e major cause 
o f her c o n d i t i o n . 

More so than perhaps any o t h e r t y p e o f case, a f i b r o s i t i s 
c l a i m depends upon e x p e r t medical a n a l y s i s . Both Drs. Bennett and 
Rosenbaum s u b m i t t e d r e p o r t s and t e s t i f i e d . 

There a r e l a r g e areas o f agreement. F i b r o s i t i s i s a p o o r l y 
d e f i n e d and l i t t l e u nderstood c o n d i t i o n . There i s no known under
l y i n g p a t h o l o g y . A d i a g n o s i s o f f i b r o s i t i s i s based e n t i r e l y on a 
p a t i e n t ' s s u b j e c t i v e c o m p l a i n t s t o a d o c t o r and i s r e a l l y a m a t t e r 
of e x c l u s i o n , t h a t i s , e x c l u d i n g known p a t h o l o g i e s . T y p i c a l com
p l a i n t s i n c l u d e f a t i g u e , m a l a i s e , headaches, insomnia and d i f f u s e 

p a i n . The cause i s unknown; o r , s t a t e d d i f f e r e n t l y , f i b r o s i t i s i s 
a term used t o d e s c r i b e a symptom complex f o r which a t t h e p r e s e n t 
time m e d i c a l science has n o t been a b l e t o f i n d a cause. The two 
d o c t o r s i n v o l v e d i n t h i s case seem t o g e n e r a l l y agree t h a t s t r e s s 
can i n c r e a s e f i b r o s i t i s symptoms, a l t h o u g h o t h e r d o c t o r s d i s p u t e 
t h a t p r o p o s i t i o n . 

Claimant's work f o r t h e P u b l i c Defender from May o f 1978 t o 
August o f 1979 i n v o l v e d c o n s i d e r a b l e s t r e s s . About h a l f way 
t h r o u g h t h i s p e r i o d o f employment,, c l a i m a n t began a r e l a t i o n s h i p 
w i t h a man she e v e n t u a l l y m a r r i e d i n September o f 1980. One o f 
Dr. Bennett's r e p o r t s s t a t e s t h a t one aspect o f t h i s r e l a t i o n s h i p 
was a l s o a source o f s t r e s s f o r c l a i m a n t , a l t h o u g h t h e p a r t i e s 
d i s p u t e t h e p e r i o d o f t i m e t o which Dr. Bennett was r e f e r r i n g . 

Timing i s a broader problem. A l t h o u g h c l a i m a n t l e f t work w i t h 
t h e P u b l i c Defender i n August o f 1979, she d i d n o t seek me d i c a l 
a t t e n t i o n u n t i l March o f 1980. Thus, n e i t h e r Dr. Bennett nor Dr. 
Rosenbaum had t h e o p p o r t u n i t y t o assess t h e s i t u a t i o n u n t i l l o n g 
a f t e r the a l l e g e d w o r k - r e l a t e d cause o f her c l a i m e d o c c u p a t i o n a l 
d i s e a s e had ended. 

D e s p i t e t h i s handicap. Dr. Bennett opines t h a t t h e s t r e s s o f 
c l a i m a n t ' s work f o r the P u b l i c Defender d i d i n c r e a s e her f i b r o s i t i s 
symptoms. Dr. Rosenbaum agrees a t most i n a very l i m i t e d way: " I n 
the sense t h a t anyone who i s i l l w i t h any i l l n e s s , headaches b e i n g 
a good example, s t r e s s c o u l d make i t s y m p t o m a t i c a l l y worse." 
N e i t h e r d o c t o r c o u l d suggest any worsening i n the u n d e r l y i n g 
p a t h o l o g y s i n c e f i b r o s i t i s has no known u n d e r l y i n g p a t h o l o g y . 

These medical c o n c l u s i o n s were n e c e s s a r i l y based, g i v e n t h e 
n a t u r e o f f i b r o s i t i s , s o l e l y on c l a i m a n t ' s r e p o r t s t o t h e d o c t o r s . 
The Referee found c l a i m a n t ' s h e a r i n g t e s t i m o n y "very c r e d i b l e " and 
we have no reason t o d i s a g r e e . We n o t e , however, t h a t t h e r e a r e 
some d i f f e r e n c e s i n t h e h i s t o r i e s from c l a i m a n t r e c o r d e d by Drs. 
Bennett and Rosenbaum. We have no way o f knowing whether e i t h e r 
d o c t o r would r e g a r d these d i f f e r e n c e s t o be o f any s i g n i f i c a n c e , 
b u t t h e f a c t t h a t t h e d i f f e r e n c e s e x i s t i n a case o f t h i s t y p e 
makes i t h a r d t o f i n d a c o m f o r t a b l e b a s i s upon which t o p i c k one 
m e d i c a l o p i n i o n over a n o t h e r . 
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For a l l o f these reasons, we are not persuaded t h a t s t r e s s 
a s s o c i a t e d w i t h c l a i m a n t ' s work f o r 15 months f o r t h e P u b l i c 
Defender was the major cause o f her f i t r o s i t i s c o n d i t i o n . 

ORDER 

The Referee's o r d e r s dated J u l y 24, 1981 and September 15, 
1981 are a f f i r m e d . 
Board Member Lewis D i s s e n t i n g ; 

I would a f f i r m and adopt .the Referee's f i n d i n g s and 
c o n c l u s i o n s on a l l i s s u e s except t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s 
f i b r o s i t i s . 

The Referee found t h e symptoms o f c l a i m a n t ' s f i b r o s i t i s were 
n o t b r o u g h t on e x c l u s i v e l y by her work exposure, and th u s t h e 
f i b r o s i t i s was not an o c c u p a t i o n a l d i s e a s e under t h e r u l e s e t f o r t h 
by t h e Board i n Robert Sanchez, 32 Van N a t t a 80 (19 8 1 ) . The 
Referee's o r d e r , however, was i s s u e d p r i o r t o t h e Court o f Appeals 
d e c i s i o n i n SAIF v. Gygi, 55 Or App 570 (1982), which s t a t e s t h a t 
a c l a i m a n t need o n l y show t h a t t h e o n - t h e - j o b exposure was t h e 
major c o n t r i b u t i n g cause o f a c o n d i t i o n t o prove a compensable 
o c c u p a t i o n a l d i s e a s e c l a i m . 

The m e d i c a l evidence i n d i c a t e s t h a t c l a i m a n t ' s employment was 
the major cause of. t h e onset o f t h e symptom complex termed f i b r o 
s i t i s and t h a t t h i s s e t o f symptoms i s i n i t s e l f , i n t h i s case, a 
compensable c o n d i t i o n . Dr. Bennett d e f i n e d f i b r o s i t i s as "a p o o r l y 
d e f i n e d muscular c o n d i t i o n w i t h i m p o r t a n t p s y c h o l o g i c a l components 
r e l a t e d t o s t r e s s and u n r e s o l v e d c o n f l i c t s . " The r e c o r d i n d i c a t e s 
t h a t f i b r o s i t i s i s an unusual c o n d i t i o n i n t h a t no u n d e r l y i n g 
p a t h o l o g y has ever been shown t o e x i s t . Thus, t h e symptoms a r e t h e 
d i s e a s e . I n s u r e r argues t h a t s i n c e no p a t h o l o g i c a l worsening has 
been shown, t h e c o n d i t i o n cannot be compensable. I d i s a g r e e . The 
f a c t t h a t m e d i c a l s c i e n c e does n o t f u l l y u n d e r s t a n d t h e mechanics 
o f a c o n d i t i o n does n o t mean t h a t t h e c o n d i t i o n does n o t e x i s t and 
was n o t caused by i n j u r i o u s work exposure. Cf. Volk v. B i r d s e y e 
D i v i s i o n , 16 Or App 349 ( 1 9 7 4 ) . 

W h i l e c l a i m a n t may have e x p e r i e n c e d s i m i l a r symptoms p r i o r t o 
wo r k i n g f o r t h e P u b l i c Defender's o f f i c e , and t h e r e may have been 
o t h e r minor sources o f s t r e s s i n her l i f e , she has proven t h a t her 
work was t h e major c o n t r i b u t i n g cause o f t h e worsening o f h e r symp
toms and, t h u s , i n t h i s case, her d i s e a s e . Claimant has shown t h a t 
her work was, i n f a c t , a c a u s a t i v e f a c t o r i n h e r c o n d i t i o n , and the 
r e c o r d o f f e r s no o t h e r i d i o p a t h i c o r o f f - t h e - j o b major c o n t r i b u t i n g 
cause; t h e r e f o r e , c l a i m a n t has met her burden o f p r o v i n g a compen
s a b l e o c c u p a t i o n a l d i s e a s e . 

I , t h e r e f o r e , r e s p e c t f u l l y d i s s e n t from t h e m a j o r i t y o p i n i o n . 

-1614-



TONY GIURIOLO, Cl a i m a n t 
Robert J . M i l l e r , C l a i m a n t ' s A t t o r n e y 
SAIF Corp L e g a l , Defense A t t o r n e y 

WCB 81-05496 
November 30, 1982 
Order on Review 

Reviewed by Board Members Barnes and F e r r i s . 

SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Mulder's o r d e r 
which s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e 
c l a i m . The i s s u e i s c o m p e n s a b i l i t y . 

Claimant i s s u f f e r i n g from d e g e n e r a t i v e j o i n t d isease i n b o t h 
o f h i s knees. He contends t h a t h i s work as a hod c a r r i e r f o r about 
30 y e a r s was t h e major cause o f t h i s d isease w i t h i n t h e meaning o f 
SAIF'v. Gygi, 55 Or App 570 (1982). 

We t h i n k the c a u s a t i o n q u e s t i o n i n t h i s t y p e o f case depends 
l a r g e l y on medical e x p e r t i s e b u t , as i s not unusual i n cases 
i n v o l v i n g d e g e n e r a t i v e j o i n t d i s e a s e , t h e m e d i c a l evidence p r e s e n t s 
two v e r y d i f f e r e n t t h e o r i e s about c a u s a t i o n . Dr. N o r t o n , SAIF's 
c o n s u l t a n t , b e l i e v e s a g i n g and g e n e t i c f a c t o r s are t h e major cause 
o f d e g e n e r a t i v e j o i n t d i s e a s e . Dr. Norton f e e l s t h a t c l a i m a n t ' s 
work d i d n o t c o n t r i b u t e t o h i s c o n d i t i o n . 

On t h e o t h e r hand, Drs. F i t c h , S e u f r e t and t h e Orthopaedic 
C o n s u l t a n t s p l a c e more importance on e n v i r o n m e n t a l f a c t o r s . Dr. 
F i t c h f e l t c l a i m a n t ' s knee c o n d i t i o n was t h e r e s u l t o f a bow-
legged d e f o r m i t y and o b e s i t y , w i t h c l a i m a n t ' s work a c t i v i t y 
a c c e l e r a t i n g t h e p r o g r e s s i o n o f t h e k n e e - j o i n t d i s e a s e . Dr. 
S e u f r e t agreed t h a t c l a i m a n t ' s o b e s i t y and work a c t i v i t y were 
c a u s a l f a c t o r s . Orthopaedic C o n s u l t a n t s opined t h a t c l a i m a n t ' s 
l o s s o f f u n c t i o n i n h i s knee was 35%, w i t h 15% b e i n g due t o work 
a c t i v i t y . 

While we do not n e c e s s a r i l y expect d o c t o r s t o use t h e magic 
words, "major cause", we f i n d i n s u f f i c i e n t evidence i n t h i s r e c o r d 
t o s u p p o r t even t h e i n f e r e n c e t h a t c l a i m a n t ' s work a c t i v i t y was the 
major cause o f h i s d e g e n e r a t i v e j o i n t d i s e a s e . Dr. F i t c h s t a t e d 
t h a t he was unable t o t e l l what f r a c t i o n o f c l a i m a n t ' s knee d i s 
a b i l i t y was due t o h i s employment- Orthopaedic C o n s u l t a n t s d i d 
express such an o p i n i o n , f i n d i n g l e s s t h a n h a l f o f c l a i m a n t ' s knee 
d i s a b i l i t y due t o work a c t i v i t y . On t h i s r e c o r d , we are not p e r 
suaded t h a t c l a i m a n t e s t a b l i s h e d h i s o c c u p a t i o n a l d i s e a s e c l a i m 
under t h e Gygi s t a n d a r d . 

The Referee's o r d e r dated February 26, 1982 i s r e v e r s e d . The 
SAIF C o r p o r a t i o n ' s d e n i a l dated May 27, 1981 i s r e i n s t a t e d and 
a f f i r m e d . 

ORDER 
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KIM M. GRIFFIN, C l a i m a n t WCB 82-00664 
Fallgren/McKee A s s o c i a t e s , C l a i m a n t ' s A t t o r n e y s November 30, 1982 
Wolf, G r i f f i t h e t a l . , Defense A t t o r n e y s Order R e i n s t a t i n g Request 

For Review 
The employer reques t e d r e v i e w o f t h e Referee's o r d e r d a t e d 

August 31, 1982. By o r d e r o f October 15, 1982, t h e Board d i s m i s s e d 
the employer's r e q u e s t f o r r e v i e w as u n t i m e l y . 

The employer's a t t o r n e y has moved the Board f o r r e i n s t a t e m e n t 
of i t s r e q u e s t f o r re v i e w , i n d i c a t i n g t h a t , a l t h o u g h t h e r e q u e s t 
f o r r e v i e w was not a c t u a l l y r e c e i v e d by t h e Board w i t h i n t h e 30-day 
p e r i o d p r o v i d e d i n ORS 656.289(3), t h e r e q u e s t f o r r e v i e w was 
m a i l e d w i t h i n t h e 30-day p e r i o d i n compliance w i t h OAR 
436-83-700(2). 

The Board i s s a t i s f i e d t h a t t h e employer's r e q u e s t f o r r e v i e w 
was f i l e d i n a t i m e l y f a s h i o n , and t h a t i t was e r r o r t o d i s m i s s t he 
employer's r e q u e s t f o r r e v i e w as u n t i m e l y . 

T h i s o r d e r serves as t h e Board's acknowledgement o f t h e 
employer's r e q u e s t f o r r e v i e w . 

ORDER 

The Board's Order o f D i s m i s s a l dated October 15, 1982 i s w i t h 
drawn, and the employer's r e q u e s t f o r re v i e w i s hereby r e i n s t a t e d . 

A t r a n s c r i p t o f the h e a r i n g p r o c e e d i n g s w i l l be o r d e r e d , and 
co p i e s o f t h e t r a n s c r i p t w i l l be m a i l e d t o counsel f o r t h e p a r t i e s 
when t h e c o p i e s become a v a i l a b l e . A b r i e f i n g schedule w i l l accom
pany the t r a n s c r i p t . F a i l u r e t o f i l e a t i m e l y b r i e f w i l l r e s u l t i n 
immediate d o c k e t i n g . A l l e x t e n s i o n s r e q u i r e p r i o r a p p r o v a l . 
E x t e n s i o n s o f t i m e f o r f i l i n g b r i e f s w i l l be g r a n t e d o n l y on w r i t 
t e n m o t i o n and o n l y f o r good cause. 

THOMAS HUDDLEST0N, Cl a i m a n t WCB 80-08292 
L y l e C. V e l u r e , C l a i m a n t ' s A t t o r n e y November 30, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 
Reviewed by Board Members Barnes and F e r r i s . 

SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f those p o r t i o n s o f Referee 
S e i f e r t ' s o r d e r which o r d e r e d i t t o pay compensation and expenses 
f o r c l a i m a n t ' s back s u r g e r y and awarded a p e n a l t y . 

We a f f i r m and adopt t h e Referee's f i n d i n g s and c o n c l u s i o n on 
the. i s s u e o f reo p e n i n g f o r back s u r g e r y . On q u e s t i o n s o f t h e need 
f o r m e d i c a l t r e a t m e n t , we g i v e g r e a t weight t o t h e o p i n i o n o f a 
c l a i m a n t ' s c u r r e n t p h y s i c i a n o f c h o i c e . Lucine S c h a f f e r , 33 Van 
N a t t a 511 (1981). 

We f i n d , however, t h a t t h e Referee e r r e d i n a s s e s s i n g a 
p e n a l t y a g a i n s t t h e i n s u r e r . On t h e day o f t h e h e a r i n g , t h e 
p a r t i e s s t i p u l a t e d t h a t t h e amount o f temporary t o t a l d i s a b i l i t y 
awarded by t h e D e t e r m i n a t i o n Order was erroneous and t h a t 
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compensation should have been p a i d from A p r i l 10, 1980 th r o u g h 
June 20, 1980. The Referee added a 25% p e n a l t y t o t h i s s t i p u l a t e d 
award. The Referee d i d not s t a t e t h e b a s i s f o r t h i s p e n a l t y i n 
h i s o r d e r , and we f i n d no evidence i n the r e c o r d t h a t would 
i n d i c a t e t h a t a p e n a l t y i s w a r r a n t e d . 

ORDER 

The Referee's o r d e r dated March 24, 1982 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . 

That p o r t i o n o f the Referee's o r d e r which awarded a p e n a l t y 
equal t o 25% o f th e temporary t o t a l d i s a b i l i t y due i s r e v e r s e d . 

The remainder o f th e Referee's o r d e r i s a f f i r m e d . 

Claimant's a t t o r n e y i s awarded $250 as a reasonable 
a t t o r n e y ' s fee t o be p a i d by SA1F C o r p o r a t i o n f o r p r e v a i l i n g on 
Board review on th e medical t r e a t m e n t i s s u e . This i s i n a d d i t i o n 
t o t h e a t t o r n e y ' s fee awarded by t h e Referee. 

DANIEL LARGENT, C l a i m a n t WCB 81-07958 
Malagon & V e l u r e , C l a i m a n t ' s A t t o r n e y November 30, 1982 
C o w l i n g , H e y s e l l e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 
The Claimant has moved t h e Board t o r e c o n s i d e r i t s October 

29, 1982 Order on Review which a f f i r m e d Referee Brown's A p r i l 6, 
1982 o r d e r a p p r o v i n g t h e employer's d e n i a l o f a g g r a v a t i o n dated 
August 25, 1981. Claimant has a t t a c h e d two d o c t o r s r e p o r t s t o h i s 
m o t i o n and asks t h e Board t o ta k e them i n t o c o n s i d e r a t i o n . 

The Board cannot c o n s i d e r evidence n o t made p a r t o f th e 
r e c o r d b e f o r e t h e Referee. ORS 656.295(5). I f t h e r e p o r t s were 
o f f e r e d w i t h the i n t e n t t h a t c l a i m a n t ' s m o t i o n f o r r e c o n s i d e r a t i o n 
be r e g a r d e d as a re q u e s t f o r remand t o a r e f e r e e f o r f u r t h e r 
evidence t a k i n g , ORS 656.295(5), c l a i m a n t ' s r e q u e s t f o r remand i s 
den i e d . Claimant has o f f e r e d no a f f i d a v i t o r o t h e r s t a t e m e n t 
showing t h a t , i n t h e e x e r c i s e o f due d i l i g e n c e , t h e r e p o r t s were 
net o b t a i n a b l e p r i o r t o t h e h e a r i n g . Robert A. B a r n e t t , 31 Van 
Na t t a 172 (1981), a f f ' d . , 59 Or'App 133 (1982). 

ORDER 

On r e c o n s i d e r a t i o n o f our Order on Review dated October 29, 
1982, we adhere t o our former o r d e r . 
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WILLIAM D. L I L L E Y , C l a i m a n t WCB 81-05447 
O l s o n , H i t t l e e t a l . , C l a i m a n t ' s A t t o r n e y s November 30, 1982 
Schwabe, W i l l i a m s o n e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members Lewis and F e r r i s . 

The employer r e q u e s t s review o f those p o r t i o n s o f Referee 
F i n k ' s o r d e r which s e t a s i d e the employer's d e n i a l o f c l a i m a n t ' s 
r e q u e s t f o r c l a i m r e o p e n i n g ; o r d e r e d payment o f temporary t o t a l 
d i s a b i l i t y compensation from August 25, 1980 t h r o u g h August 25, 
1981; and awarded c l a i m a n t ' s a t t o r n e y a $1,000 a t t o r n e y ' s f e e i n 
a d d i t i o n t o c l a i m a n t ' s award o f compensation. The employer 
contends t h a t the c o n d i t i o n or- c o n d i t i o n s f o r which c l a i m a n t now 
seeks compensation are u n r e l a t e d t o h i s March, 1980 compensable 
i n j u r y . 

C l aimant's o r i g i n a l i n j u r y was accepted, and a D e t e r m i n a t i o n 
Order i s s u e d i n October, 1980, awarding c l a i m a n t compensation f o r 
temporary t o t a l d i s a b i l i t y o n l y . Claimant r e q u e s t e d a h e a r i n g 
c o n c e r n i n g the e x t e n t o f h i s permanent d i s a b i l i t y , and t h e Referee 
awarded no permanent d i s a b i l i t y . Claimant has not r e q u e s t e d r e v i e w 
of t h a t p o r t i o n o f the Referee's o r d e r . 

We adopt the Referee's f i n d i n g s o f f a c t as our own. 

Claimant's c o n t e n t i o n t h a t h i s m e d i c a l problems i n August, 
1980 and t h e r e a f t e r are r e l a t e d t o h i s compensable i n j u r y , i n v o l v e s 
q u e s t i o n s o f m e d i c a l c a u s a t i o n which must be s u p p o r t e d by m e d i c a l 
evidence. See U r i s v. Compensation Department, 247 Or 420 ( 1 9 6 7 ) ; 
Madwell v. S a l v a t i o n Army, 49 Or App 713 (1980). The c l a i m a n t must 
e s t a b l i s h t h e c a u s a l r e l a t i o n s h i p between h i s o r i g i n a l i n j u r y and 
subsequent m e d i c a l problems by a preponderance o f t h e e v i d e n c e . 
Hutcheson v. Weyerhaeuser, 288 Or 51, 55 ( 1 9 7 9 ) . We f i n d t h a t 
c l a i m a n t has f a i l e d t o do so and, t h e r e f o r e , r e v e r s e the Referee's 
o r d e r f i n d i n g t o t h e c o n t r a r y . 

Claimant's o r i g i n a l i n j u r y was t o h i s neck and r i g h t s h o u l d e r . 
Dr. W i l s o n , who examined c l a i m a n t i n May, 1981 on r e f e r r a l from t h e 
employer, l i s t e d more than 20 d i f f e r e n t symptoms complained o f by 
c l a i m a n t . He i n d i c a t e d t h a t , i n h i s o p i n i o n , t h e r e was no o r g a n i c 
b a s i s f o r c l a i m a n t ' s symptoms, t h a t c l a i m a n t was not s u f f e r i n g from 
any r e s i d u a l s o f h i s o r i g i n a l i n j u r y , and t h a t he suspected hypo
c h o n d r i a s i s . The symptom most n e a r l y r e l a t e d t o c l a i m a n t ' s 
o r i g i n a l i n j u r y was t h a t o f muscle' spasms. Dr. W i l s o n f e l t t h a t 
these were e n t i r e l y v o l u n t a r y . 

Dr. B e l l , n e u r o l o g i s t , who h a d . i n i t i a l l y examined c l a i m a n t i n 
March, 1981 and concluded t h a t c l a i m a n t ' s c o m p l a i n t s were c a u s a l l y 
r e l a t e d t o h i s o r i g i n a l i n j u r y , i n d i c a t e d h i s i n a b i l i t y t o e x p l a i n 
c l a i m a n t ' s v a r i o u s symptoms a f t e r r e v i e w i n g Dr. W i l s o n ' s r e p o r t , 
a g r e e i n g w i t h Dr. Wilson's recommendation t h a t c l a i m a n t be p s y c h i -
a t r i c a l l y e v a l u a t e d . 

Claimant was s u b s e q u e n t l y examined by Dr. Quan, p s y c h i a t r i s t , 
who found no p s y c h i a t r i c c o n d i t i o n caused o r e x a c e r b a t e d by c l a i m 
a n t ' s i n d u s t r i a l i n j u r y , and no p s y c h i a t r i c impairment which would 
p r e c l u d e c l a i m a n t ' s w o r k i n g . Dr. Quan a l s o observed t h a t c l a i m a n t 
c l e a r l y tended t o exaggerate h i s symptoms and r e l a t e a l l o r most 
t o h i s i n d u s t r i a l i n j u r y . 
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A f t e r the Orthopaedic C o n s u l t a n t s examined c l a i m a n t on August 
25, 1981, d i a g n o s i n g no r e s i d u a l impairment d i r e c t l y r e l a t e d t o 
c l a i m a n t ' s March, 1980 i n d u s t r i a l i n j u r y , Dr. B e l l i n d i c a t e d h i s 
agreement w i t h the C o n s u l t a n t s ' f i n d i n g s . 

Dr. Shambaugh, i n t e r n i s t , began t r e a t i n g c l a i m a n t i n August, 
1980. Dr. Shambaugh i n i t i a l l y diagnosed "marked muscle spasm o f 
t h e r i g h t t r a p e z i u s area w i t h a r i g h t s u p r a c l a v i c u l a r node and 
h i s t o r y o f r e c e n t lymphadenopathy." Dr. Shambaugh's l a t e r i m p r e s 
s i o n , i n September, 1980 was " m y o s i t i s vs. muscle spasm o f r i g h t 
l a t e r a l and p o s t e r i o r c e r v i c a l muscles." I n October, 1980, Dr. 
Shambaugh expressed an i n a b i l i t y t o " e x p l a i n what i s g o i n g on," 
a p p a r e n t l y w i t h r e f e r e n c e t o c l a i m a n t ' s v a r i o u s p h y s i c a l com
p l a i n t s , i n c l u d i n g c l a i m a n t ' s c o m p l a i n t o f c o n t i n u i n g and "very 
p e r s i s t e n t p a i n i n the r i g h t p o s t e r i o r c e r v i c a l muscles w i t h some 
c e r v i c a l lymph glands r e m a i n i n g q u i t e t e n d e r . " At t h a t t i m e , Dr. 
Shambaugh's i m p r e s s i o n remained " m y o s i t i s o f undetermined cause 
w i t h d e r m a t i t i s " and i n c i d e n t a l i r r i t a b l e bowel symptoms. 

A p p a r e n t l y because c l a i m a n t ' s symptoms were c o n t i n u i n g w i t h no 
s p e c i f i c e t i o l o g y , Dr. Shambaugh r e f e r r e d c l a i m a n t f o r e x a m i n a t i o n 
t o Dr. B e l l , the n e u r o l o g i s t p r e v i o u s l y mentioned. I t was Dr. B e l l 
who r e q u e s t e d reopening o f c l a i m a n t ' s workers compensation c l a i m , 
by l e t t e r o f A p r i l 14, 1981. As a l r e a d y n o t e d , when Dr. B e l l 
r eviewed a subsequent r e p o r t by Dr. W i l s o n , he i n d i c a t e d h i s 
i n a b i l i t y t o e x p l a i n c l a i m a n t ' s symptoms: " F r a n k l y , I am n o t sure 
what t h i s p a t i e n t has." 

Dr. Shambaugh's t e s t i m o n y was t a k e n by d e p o s i t i o n , and h i s 
s t a t e m e n t s were somewhat a m b i v a l e n t . On cross e x a m i n a t i o n by 
defense c o u n s e l , Dr. Shambaugh was q u e s t i o n e d as f o l l o w s : 

"Q. I f i n f a c t he d i d have an i n j u r y on t h e 
d a t e t h a t he s a i d he d i d , and I t h i n k your 
notes s a i d i t was t o the s c a p u l a , but i f he 
d i d have t h a t i n j u r y , and you know n o t h i n g 
e l s e , o t h e r than what you observed and 
t r e a t e d and what he t o l d you i n h i s h i s t o r y , 
do you f e e l you can s t a t e t o a medical 
p r o b a b i l i t y t h a t the i n j u r y he d e s c r i b e d t o 
you i n March or A p r i l o f 1980 was the cause 
o f t h e symptoms t h a t you t r e a t e d him f o r i n 
1980 and '81 * * * *." 

Dr. Shambaugh responded: 

"A. I t h i n k I would have t o say yes, I 
mean, as t h i n g s are r e c o n s t r u c t e d and a l l , 
t h a t we do not have a m e d i c a l p r o b a b i l i t y . " 

On r e d i r e c t e x a m i n a t i o n by c l a i m a n t ' s a t t o r n e y , t h e f o l l o w i n g ques
t i o n was asked and answered: 

"Q:' Okay. Now, assuming the accuracy o f 
t h e h i s t o r y t h a t Mr. L i l l e y gave you, 
c o n c e r n i n g t h i s i n j u r y i n March o f 1980, do 
you have an o p i n i o n , based upon reasonable 
m e d i c a l p r o b a b i l i t y , more l i k e l y t han n o t , 
o f the p r o b a b l e cause o f t h e neck spasm, 
should e r spasm t h a t you have d e s c r i b e d and 
which you have seen over t h e p e r i o d o f time 
t h a t he was your p a t i e n t ? 
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"A: I t h i n k i n t r y i n g t o r e c o n s t r u c t from 
a r e t r o s p e c t i v e p o i n t o f view, t h a t c o u l d 
be p r o b a b l e . I guess t h a t ' s n o t v e r y good 
wording, b u t i t i s p r o b a b l e t h a t he had an 
i n j u r y t h a t i n i t i a t e d p a i n some p l a c e i n 
the area, maybe i t was sc a p u l a , maybe i t 
was -- b u t t h a t , i t was on t h a t s i d e , i n 
the s h o u l d e r g i r d l e area and a l l , which i s 
a l l i e d t o the neck ar e a , which c o u l d t h e n 
have been a s s o c i a t e d , a t l e a s t , w i t h t he 
symptoms t h a t he was h a v i n g when I f i r s t 
saw him, and t h r o u g h o u t t h e year t h a t I 
f o l l o w e d him." 

Given Dr. Shambaugh's e q u i v o c a l o p i n i o n on the c a u s a l r e l a 
t i o n s h i p between c l a i m a n t ' s o r i g i n a l i n j u r y and subsequent p h y s i c a l 
symptoms, as w e l l as o t h e r medical o p i n i o n s i n the r e c o r d , e x p r e s 
s i n g e i t h e r u n c e r t a i n t y as t o the cause o f c l a i m a n t ' s symptoms 
d u r i n g t h e year August, 1980 t o August, 1981 o r t h e c e r t a i n c o n c l u 
s i o n o f no ca u s a l r e l a t i o n s h i p , we f i n d t h a t c l a i m a n t has f a i l e d t o 
s u s t a i n h i s burden o f p r o v i n g t h e c o m p e n s a b i l i t y o f h i s c l a i m f o r 
r e o p e n i n g . 

The Referee's o r d e r dated February 26, 1982 i s r e v e r s e d i n 
p a r t . Those p o r t i o n s o f t h e o r d e r s e t t i n g a s i d e t h e employer's May 
27, 1981 d e n i a l , awarding c l a i m a n t compensation f o r temporary t o t a l 
d i s a b i l i t y from August 25, 1980 t h r o u g h August 25, 1981, and award
i n g c l a i m a n t ' s a t t o r n e y a reasonable a t t o r n e y ' s fee o f $1,000 a r e 
r e v e r s e d . The employer's a f o r e m e n t i o n e d d e n i a l i s hereby r e i n 
s t a t e d and a f f i r m e d . The remainder of. t he Referee's o r d e r i s 
a f f i r m e d . 

Reviewed by Board Members Barnes and F e r r i s . 

SAIF C o r p o r a t i o n r e q u e s t s review o f Referee Mongrain's o r d e r 
which i n c r e a s e d c l a i m a n t ' s award o f unscheduled permanent p a r t i a l 
d i s a b i l i t y f o r h i s neck and low back t o 35% and o r d e r e d SAIF t o pay 
f o r a m e d i c a l r e p o r t w r i t t e n by Dr. Luce i n response t o i n t e r r o g a 
t o r i e s from c l a i m a n t . SAIF r e q u e s t s t h a t t h e 20% d i s a b i l i t y award 
g r a n t e d by t h e D e t e r m i n a t i o n Order be r e i n s t a t e d and t h a t c l a i m a n t 
be r e q u i r e d t o pay f o r Dr. Luce's r e p o r t on t h e grounds t h a t c l a i m 
a n t o b t a i n e d i t f o r l i t i g a t i o n purposes. Claimant has c r o s s 
r e q u e s t e d r e v i e w , c o n t e n d i n g t h a t t h e Referee's award o f permanent 
p a r t i a l d i s a b i l i t y was in a d a q u a t e . 

We a f f i r m and adopt those p o r t i o n s o f t h e Referee's o r d e r on 
th e e x t e n t - o f - d i s a b i l i t y i s s u e . The Referee a l s o c o r r e c t l y found 
t h a t Dr. Luce's response t o c l a i m a n t ' s i n t e r r o g a t o r i e s was t h e 
e q u i v a l e n t o f c r o s s e x a m i n a t i o n and t h u s SAIF was r e s p o n s i b l e f o r 
i t s c o s t . OAR 436-83-400(5); M i c h a e l N. McGarry, 34 Van N a t t a 1520/ 
WCB Case Nos. 81-07324 & 81-07325 (October 28, 1982). 

ORDER 

RONALD L . POTTER, C l a i m a n t 
H a y n e r , Waring e t a l . , C l a i m a n t ' s A t t o r n e y s 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 81-02560 
November 30, 1982 
O r d e r on R e v i e w 
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ORDER 

The Referee's o r d e r dated January 22, 1982 i s a f f i r m e d . 

C l a i m a n t ' s a t t o r n e y i s awarded $550 as a reasonable 
a t t o r n e y ' s fee f o r s e r v i c e s rendered on Board r e v i e w , t o be p a i d 
by SAIF C o r p o r a t i o n . T h i s i s i n a d d i t i o n t o t h e a t t o r n e y ' s f e e 
awarded by the Referee. 

JAMES ALBERS, C l a i m a n t WCB 80-08745 
R i c h a r d K l o s t e r m a n , C l a i m a n t ' s A t t o r n e y December 3, 1982 
Schwabe, W i l l i a m s o n e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by t h e Board en banc. 

The employer r e q u e s t s review o f Referee F i n k ' s o r d e r which 
awarded c l a i m a n t 30% unscheduled permanent p a r t i a l d i s a b i l i t y f o r 
t h e low back, t h a t b e i n g an i n c r e a s e o f 20% over and above the 
J u l y 16, 1980 D e t e r m i n a t i o n Order. The employer contends t h a t t h e 
Referee's award was e x c e s s i v e , and a d d i t i o n a l l y argues t h a t t h e 
Referee e r r e d by a d m i t t i n g i n t o evidence t h e r e p o r t and t e s t i m o n y 
of c l a i m a n t ' s w i t n e s s , Mr. Rhoades. 

We adopt the Referee's f i n d i n g s o f f a c t as our own. 

We f i r s t address the e v i d e n t i a r y i s s u e . Claimant produced Mr. 
Rhoades as a w i t n e s s on h i s b e h a l f a t t h e h e a r i n g . Mr. Rhoades was 
b o t h a c l o s e f r i e n d o f the .claimant and a graduate s t u d e n t i n a 
c l i n i c a l c o u n s e l i n g psychology program. I n c o n j u n c t i o n w i t h t h e 
c u r r i c u l u m o f a l e a r n i n g d i s a b i l i t y c l a s s , Mr. Rhoades prepared a 
r e p o r t e n t i t l e d , " P s y c h o l o g i c a l Case Study Report." T h i s r e p o r t 
c o n t a i n e d the r e s u l t s o f s e v e r a l t e s t s Mr. Rhoades a d m i n i s t e r e d t o 
t h e c l a i m a n t . Mr. Rhoades' t e s t i m o n y and r e p o r t , b a s i c a l l y d e a l t 
w i t h the c l a i m a n t ' s p r e e x i s t i n g d y s l e x i a c o n d i t i o n . The Referee 
a d m i t t e d t h i s r e p o r t and t h e t e s t i m o n y o f Mr. Rhoades i n t o evidence 
over t h e employer's o b j e c t i o n . The Referee concluded t h a t t h e 
employer's o b j e c t i o n s as t o t h e q u a l i f i c a t i o n s o f t h e w i t n e s s as 
ah e x p e r t had a b e a r i n g upon t h e w e i g h t t o be g i v e n t h e w i t n e s s ' s 
t e s t i m o n y , b u t not upon t h e p r e l i m i n a r y q u e s t i o n o f a d m i s s i b i l i t y . 

The employer argues t h a t t h e w i t n e s s was not q u a l i f i e d t o 
t e s t i f y on the s u b j e c t o f c l a i m a n t ' s d y s l e x i a as he c o u l d not 
p r o p e r l y be c o n s i d e r e d an e x p e r t on t h a t s u b j e c t , t h a t h i s t e s t i 
mony was incompetent and t h e r e p o r t hearsay. 

ORS 656.283(6) p r o v i d e s : 

"Except as o t h e r w i s e p r o v i d e d i n t h i s 
s e c t i o n and r u l e s o f procedure e s t a b l i s h e d 
by the board, t h e r e f e r e e i s not bound by 
common law or s t a t u t o r y r u l e s o f evidence 
o r by t e c h n i c a l or f o r m a l r u l e s o f p r o c e 
dure, and may conduct t h e h e a r i n g i n any 
manner t h a t w i l l achieve s u b s t a n t i a l 
j u s t i c e . " 

I n Brown v. SAIF, 51 Or App 389, 394 (1981), t h e c o u r t h e l d t h a t 
t h e above-quoted s t a t u t e : 
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". . . g i v e s t h e r e f e r e e broad d i s c r e t i o n 
c o n c e r n i n g the admission o f evidence a t t h e 
h e a r i n g . The r e f e r e e ' s d e c i s i o n t o admit 
or exclude evidence i s l i m i t e d o n l y by t h e 
c o n s i d e r a t i o n t h a t t h e h e a r i n g as a whole 
achieve s u b s t a n t i a l j u s t i c e . " 

See a l s o C r i s t o f a n o v. SAIF, 19 Or App 272 ( 1 9 7 4 ) . 

The employer, however, urges t h e Board t o adopt s t a n d a r d s 
g o v e r n i n g t h e q u a l i f i c a t i o n s o f a w i t n e s s i n t h e p a r t i c u l a r area 
of e x p e r t i s e i n r e l a t i o n t o which t h e t e s t i m o n y and/or documentary 
evidence i s b e i n g o f f e r e d . 

I t has g e n e r a l l y been h e l d t h a t i n o r d e r t o q u a l i f y as an 
e x p e r t , t h e w i t n e s s must have "such s k i l l , knowledge o r e x p e r i e n c e 
i n t he f i e l d o r c a l l i n g i n q u e s t i o n as t o make i t appear t h a t h i s 
o p i n i o n o r i n f e r e n c e - d r a w i n g would p r o b a b l y a i d t h e t r i e r o f f a c t s 
i n h i s search f o r t h e t r u t h . " Sandow v. Weyerhaeuser Company, 252 
Or 377, 380 (1969). Perhaps a more s u b t l e and p r o b a b l y more r e l e 
vant d i s t i n c t i o n i n t h i s r e gard i s found i n S t a t e v. Fry R o o f i n g 
Co., 9 Or App 189 (1972), wherein two w i t n e s s e s employed as "smoke 
r e a d e r s " t e s t i f i e d as t o the f a c t s o f t h e i r o b s e r v a t i o n s r e g a r d i n g 
t h e amount o f background o b s c u r a t i o n generated by emissions from 
t h e d e f e n d a n t ' s m a n u f a c t u r i n g p l a n t . The c o u r t s t a t e d : 

"As we view t h e t e s t i m o n y , t h e two smoke 
re a d e r s were not o f f e r e d as e x p e r t w i t n e s s e s 
i n t h e sense t h a t t h e y were asked t o express 
o p i n i o n s . Rather t h e q u e s t i o n i s whether 
they were competent t o t e s t i f y as t o t h e 
f a c t s o f t h e i r o b s e r v a t i o n s o f t h e degree 
t o which t h e background was obscured by t h e 
plume o f smoke a t defendant's p l a n t . " 9 Or 
App a t 198. (Emphasis added.) 

I n o t h e r words, t h e c o u r t found t h a t the evidence b e i n g o f f e r e d 
was not o p i n i o n evidence, b u t r a t h e r evidence as t o t h e w i t n e s s e s ' 
p e r s o n a l o b s e r v a t i o n s . The c o u r t , t h e r e f o r e , found t h a t t h e o n l y 
q u a l i f i c a t i o n t h a t was necessary was t h a t a w i t n e s s have p e r s o n a l 
knowledge or t r a i n i n g , e x p e r i e n c e or e d u c a t i o n i f i t i s r e q u i r e d . 
9 Or App a t 198. 

We conclude t h a t i t i s not necessary t o address t h e i s s u e 
which the employer urges r e g a r d i n g t h e q u a l i f i c a t i o n s o f w i t n e s s e s 
as e x p e r t s t o express o p i n i o n s , as we f i n d t h a t t h e f a c t s o f t h e 
c u r r e n t case p r e s e n t us w i t h a s i t u a t i o n analogous t o t h a t i n F r y . 
The h e a r i n g t r a n s c r i p t r e v e a l s t h a t , a l t h o u g h t h e r e may have been 
some i n s t a n c e s where Mr. Rhoades' t e s t i m o n y was somewhat o f an 
amalgam o f f a c t and o p i n i o n , by f a r t h e predominant components o f 
the t e s t i m o n y were f a c t u a l r e c i t a t i o n s r e l a t i n g t o h i s p e r s o n a l 
o b s e r v a t i o n s o f the c l a i m a n t . For example, Mr. Rhoades t e s t i f i e d 
as t o t h e c l a i m a n t ' s r e a d i n g and a r i t h m a t i c a b i l i t i e s , m o t i v a t i o n 
and g e n e r a l h i s t o r y o f h i s c o n t a c t w i t h t h e c l a i m a n t . Mr. Rhoades' 
r e p o r t c o n s i s t s o f a d i v i s i o n c o n t a i n i n g g e n e r a l background i n f o r 
m ation and " D i a g n o s i s " s e c t i o n broken down i n t o s u b d i v i s i o n s 
e n t i t l e d " B e h a v i o r a l O b s e r v a t i o n s " , "Sensory-Motor F u n c t i o n i n g " , 
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" V i s u a l - P e r c e p t u a l F u n c t i o n i n g " , " A u d i t o r y P e r c e p t i o n and Language 
F u n c t i o n i n g " , " C o g n i t i v e F u n c t i o n i n g " and " S o c i a l - E m o t i o n a l Func
t i o n i n g . " A l l o f these s u b d i v i s i o n s c o n t a i n l i t t l e more tha n a 
s ummarization o f t h e c l a i m a n t ' s performance on a s e r i e s o f t e s t s 
a d m i n i s t e r e d t o him. 

P a r t o f the c o u r t ' s o p i n i o n i n Fry d e a l t w i t h t h e q u e s t i o n o f 
whether a w i t n e s s must have e x p e r i e n c e , e d u c a t i o n , or t r a i n i n g 
b e f o r e he can t e s t i f y as t o h i s o b s e r v a t i o n s . The c o u r t i n t h a t 
case d i s c u s s e d t h e necessary q u a l i f i c a t i o n s o f "smoke r e a d e r s " and 
a p p l i e d t h e r u l e t h a t competency is' a m a t t e r f o r d e t e r m i n a t i o n by 
t h e t r i e r o f f a c t whose d e t e r m i n a t i o n o f a d m i s s i b i l i t y w i l l o n l y 
be r e v i e w e d f o r c l e a r abuse o f d i s c r e t i o n , which the c o u r t d i d not 
f i n d p r e s e n t i n F r y . 9 Or App a t 199. 

The w i t n e s s i n t h i s case was, a t the t i m e o f the h e a r i n g , a 
g r a d u a t e s t u d e n t a t t h e masters l e v e l i n c l i n i c a l c o u n s e l i n g 
p s y c h o l o g y , had o b t a i n e d a Bachelor o f A r t s degree a t Hawaii 
P a c i f i c C o l l e g e , and was c o n c u r r e n t l y s t u d y i n g i n a psychology 
program a t t h e U n i v e r s i t y o f H a w a i i . He a l s o engaged i n g r a d u a t e 
s t u d i e s i n c l i n i c a l p sychology a t t h e U n i v e r s i t y o f Hawaii and was 
w o r k i n g as a c l i n i c a l p s y c h o l o g i s t w i t h a c o u n s e l i n g s e r v i c e , 
s u p e r v i s e d by a l i c e n s e d c l i n i c a l p s y c h o l o g i s t . I f i t i s necessary 
f o r t h e w i t n e s s i n t h i s case t o possess t r a i n i n g , e x p e r i e n c e or 
e d u c a t i o n i n o r d e r t o t e s t i f y as t o h i s o b s e r v a t i o n s , we f i n d t h a t 
he had adequate e d u c a t i o n and t r a i n i n g t o be competent t o t e s t i f y 
as t o h i s o b s e r v a t i o n s c o n c e r n i n g t h e c l a i m a n t . 

We b e l i e v e t h a t we can do no b e t t e r t h a n r e i t e r a t e t h e g e n e r a l 
s t a n d a r d s e t f o r t h by the c o u r t i n Brown r e g a r d i n g a d m i s s i b i l i t y o f 
evidence o r , f o r purposes o f t h i s case, the more s p e c i f i c s t a n d a r d 
a r t i c u l a t e d i n F r y . The Referees have broad d i s c r e t i o n on e v i d e n 
t i a r y m a t t e r s , s u b j e c t t o the Board r u l e s . That d i s c r e t i o n should 
g e n e r a l l y be e x e r c i s e d i n f a v o r o f the a d m i s s i o n o f evidence; and 
when t h e r e are no Eoard r u l e s on p o i n t , a Referee's d e c i s i o n t o 
admit c h a l l e n g e d evidence w i l l o n l y be upset i f t h e o b j e c t i n g p a r t y 
e s t a b l i s h e s a c l e a r abuse o f d i s c r e t i o n . 

With r e g a r d t o the i s s u e o f the e x t e n t o f c l a i m a n t ' s d i s a b i l 
i t y , we a f f i r m and adopt t h e o r d e r o f the Referee. 

ORDER 

The Referee's o r d e r dated A p r i l 29, 1981 i s a f f i r m e d . Claim
a n t ' s a t t o r n e y i s awarded a fee o f $400 f o r s e r v i c e s rendered on 
Board r e v i e w , payable by t h e employer. 
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ANTONE ALEXANDER, C l a i m a n t WCB 81-06906 & 81-06907 
B i s c h o f f & S t r o o b a n d , C l a i m a n t ' s A t t o r n e y s December 3, 1982 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Eoard Members Barnes and F e r r i s . 

SAIF C o r p o r a t i o n seeks Board r e v i e w o f Referee Galton's o r d e r 
which g r a n t e d c l a i m a n t compensation f o r 50% l e f t s h o u l d e r and neck 
d i s a b i l i t y and 20% l e f t arm d i s a b i l i t y . SAIF contends b o t h awards 
are e x c e s s i v e . 

We make th e f o l l o w i n g f i n d i n g s o f f a c t : 

.(1) C laimant's i n j u r i e s i n January o f 1979 i n j u r y produced 
permanent p h y s i c a l impairment i n t h e m i n i m a l t o m i l d range b o t h i n 
h i s neck and l e f t s h o u l d e r (unscheduled) and i n h i s l e f t arm 
( s c h e d u l e d ) . 

(2) C laimant was a b l e t o c o n t i n u e w o r k i n g a t h i s p r e - i n j u r y 
j o b as a d r y e r f e e d e r f o r a p p r o x i m a t e l y one year a f t e r t h e i n j u r y . 
Based on c r e d i b l e t e s t i m o n y a t t h e h e a r i n g he d i d have t o m o d i f y t h e 
j o b somewhat due t o p a i n . 

(3) C laimant became a b o i l e r t e n d e r f o r t h e same employer 
sometime i n l a t e 1979. We f i n d no evidence t h a t t h e change i n j o b 
was due t o h i s i n j u r y . T h i s j o b , t o o , was done w i t h minor 
m o d i f i c a t i o n s . 

(4) C laimant was l a i d o f f i n December 1981, a f t e r t h r e e years 
o f p o s t - i n j u r y employment w i t h t h e employer. The l a y o f f was due t o 
t h e company's economic problems. 

(5) C laimant has a v a r i e d work background i n c l u d i n g work as a 
commercial f i s h e r m a n , a dock worker, an a u t o m o t i v e mechanic, a 
s e r v i c e s t a t i o n a t t e n d a n t , s u p e r v i s o r o f 30-50 s e c u r i t y guards, 
d r y e r feeder and b o i l e r t e n d e r . He has a l s o t a k e n course work i n 
income t a x , s m a l l b u s i n e s s r e c o r d keeping and s u p e r v i s o r t r a i n i n g . 

(6) The m e d i c a l consensus i s t h a t c l a i m a n t ' s p h y s i c a l 
impairment i s r e l a t i v e l y minor w i t h some e x a g g e r a t i o n o f symptoms. 

Based on the f i n d i n g s o f f a c t above, i t i s e v i d e n t t h a t t h e 
awards g r a n t e d by t h e Referee were e x c e s s i v e . W i t h r e s p e c t t o ' 
c l a i m a n t ' s scheduled arm d i s a b i l i t y , t h e w e i g h t o f t h e evidence i s 
t h a t l o s s o f use i s o n l y m i n i m a l . We are not persuaded c l a i m a n t has 
proven e n t i t l e m e n t t o a scheduled award g r e a t e r than t h e 10% 
d i s a b i l i t y awarded by the D e t e r m i n a t i o n Order. 

We conclude t h a t t h e unscheduled neck and s h o u l d e r award i s 
a l s o t o o h i g h . We t u r n t o OAR 436-65-600 e t . seq. f o r g u i d e l i n e s 
f o r r e a c h i n g a more a p p r o p r i a t e award. We conclude c l a i m a n t ' s 
impairment i s 15% o f the whole person. Claimant i s 52 y e a r s o l d (+7 
v a l u e ) . He r e c e n t l y r e c e i v e d a GED (0 v a l u e ) . His j o b a t t h e t i m e 
o f t h e i n j u r y ( d r y e r f e e d e r ) has a s p e c i f i c v o c a t i o n a l p r e p a r a t i o n 
of 2 (0 v a l u e ) . The m a j o r i t y o f h i s work has been o f medium 
s t r e n g t h , w i t h some evidence t h a t he i s now r e s t r i c t e d t o l i g h t work 
(+5 v a l u e ) . Claimant's i n t e l l i g e n c e i s assumed t o be normal i n the 
absence o f any c o n t r a r y evidence (0 v a l u e ) . C l a i m a n t ' s v a r i e d 
background becomes o f major s i g n i f i c a n c e when c o n s i d e r i n g t h e l a s t 
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c a t e g o r y . Using a SVP o f 7 ( b o i l e r t e n d e r and a u t o m o t i v e mechanic), 
GED o f 4 and c o n s i d e r i n g h i s apparent r e s t r i c t i o n t o l i g h t work, 
c l a i m a n t s t i l l has 4 1 % o f t h e g e n e r a l l a b o r market s t i l l open t o him 
(-25 v a l u e ) . When a l l f a c t o r s are combined, we f i n d a more 
a p p r o p r i a t e award f o r c l a i m a n t ' s unscheduled neck and l e f t s h o u l d e r 
d i s a b i l i t y t o be 64° f o r 20% l o s s o f wage e a r n i n g c a p a c i t y . 

ORDER 

The Referee's o r d e r dated May 3, 1982 i s m o d i f i e d . 

The October 16, 1981 D e t e r m i n a t i o n Order i s a f f i r m e d as t o t h e 
10% l e f t arm award. 

Claimant i s g r a n t e d compensation equal t o 64° f o r 20% 
unscheduled neck and l e f t s h o u l d e r d i s a b i l i t y . T his award i s i n 
l i e u o f t h a t g r a n t e d by t h e Referee. 

Claimant's a t t o r n e y ' s fee should be a d j u s t e d a c c o r d i n g l y . 

LeROYCE D. BURGINGER, C l a i m a n t WCB 79-04223 
H a r o l d Adams, C l a i m a n t ' s A t t o r n e y December 3, 1982 
Schwabe, W i l l i a m s o n e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members Barnes and F e r r i s . 

The employer r e q u e s t s review o f Referee James' o r d e r which s e t 
a s i d e i t s p a r t i a l d e n i a l s o f March 30, A p r i l 5 and May 10, 1979, 
which .denied r e s p o n s i b i l i t y f o r c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n 
and s e i z u r e d i s o r d e r . The s o l e i s s u e i s t h e c o m p e n s a b i l i t y of 
those c o n d i t i o n s . 

I 

C l a i m a n t , a then 2 9 - y e a r - o l d d e n t a l a s s i s t a n t , s u s t a i n e d an 
i n d u s t r i a l i n j u r y on March 8, 1978. The Form 801 d a t e d March 13, 
1978 r e p o r t s t h a t c l a i m a n t s l i p p e d on a wet c a r p e t , f e l l a g a i n s t a 
w a l l and then f e l l over a c h a i r backwards. Dr. Lawton's A p r i l 3, 
1978 r e p o r t diagnosed a c o n t u s i o n muscular and l i g a m e n t o u s t y p e 
s t r a i n . 

C l a i m a n t ' s h i s t o r y p r e s e n t s a c o m p l i c a t e d p i c t u r e o f numerous 
i n j u r i e s (some i n d u s t r i a l ) and m e d i c a l and p s y c h o l o g i c a l c o n d i 
t i o n s , as evidenced by c h a r t notes from Dr. H e i s t e r c o v e r i n g the 
p e r i o d from 1960 t h r o u g h 1980. As e a r l y as 1969 c l a i m a n t e x h i b i t e d 
symptoms o f d e p r e s s i o n due t o her seeming i n a b i l i t y t o have a 
c h i l d . The 1972 c h a r t notes i n d i c a t e t h a t c l a i m a n t was s u f f e r i n g 
from "weak s p e l l s . " These " s p e l l s " i n c l u d e d numbness, d i z z i n e s s 
and c o l l a p s e of her l e g s . Dr. Greer's i n i t i a l i m p r e s s i o n was a 
s p i n a l c o r d l e s i o n , b u t he l a t e r concluded t h a t c l a i m a n t ' s symptoms 
were e m o t i o n a l i n o r i g i n . P s y c h i a t r i c c o n s u l t a t i o n was recom
mended. A l l d i a g n o s t i c t e s t s performed by numerous p h y s i c i a n s were 
normal. C l a i m a n t , however, c o n t i n u e d t o s u f f e r from a spectrum o f 
symptoms. Claimant t e s t i f i e d a t t h e h e a r i n g t h a t these symptoms 
were t h e r e s u l t o f f r u s t r a t i o n a t her i n a b i l i t y t o become pregnant 
and t h a t t h e symptoms disappeared when she l a t e r became p r e g n a n t . 
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I n 1973, f o l l o w i n g a somewhat tu m u l t u o u s m a r r i a g e , c l a i m a n t 
was d i v o r c e d . She a l s o underwent a h y s t e r e c t o m y . A c h i l d c u s t o d y 
b a t t l e took p l a c e i n 1975 between c l a i m a n t and her former husband, 
which c l a i m a n t l o s t . Claimant c o n t i n u e d t o s u f f e r v a r i o u s t y p e s o f 
symptomatology and underwent a t o n s i l l e c t o m y and b r e a s t b i o p s y . 
Claimant a l s o r e m a r r i e d . I n 1976 she was a d m i t t e d t o a h o s p i t a l i n 
C a l i f o r n i a s u f f e r i n g from m i l d d e h y d r a t i o n and an a n x i e t y s t a t e . 
I n 1977 c l a i m a n t was again a d m i t t e d t o a h o s p i t a l . At t h a t t i m e 
Dr. H e i s t e r diagnosed c h r o n i c and acute a n x i e t y w i t h d e p r e s s i o n , 
p a r a n o i a and s c h i z o p h r e n i a . Dr. H e i s t e r r e p o r t e d t h a t c l a i m a n t ' s 
s o c i a l s i t u a t i o n had d e t e r i o r a t e d , t h a t she had s e p a r a t e d from her 
husband, moved i n w i t h f r i e n d s , b u t was f o r c e d t o t a k e an apartment 
on her own when her f r i e n d s moved away, and t h a t she was unable t o 
cope w i t h r e a l i t y . Claimant t e s t i f i e d a t t h e h e a r i n g t h a t her 
second husband was b o t h a w i f e b e a t e r and a c h i l d abuser which 
caused her w o r l d t o f a l l a p a r t . 

I n 1977 c l a i m a n t moved from C a l i f o r n i a t o Oregon and worked 
f o r a s h o r t p e r i o d o f time f o r s e v e r a l d e n t i s t s . I n January o f 
1978 c l a i m a n t went t o work f o r Dr. Bernard. I n February c l a i m a n t 
began l i v i n g w i t h her b o y f r i e n d , Mr. S t a n l e y E a r t l e t t . I n March 
c l a i m a n t s u s t a i n e d the i n j u r y which i s t h e s u b j e c t o f t h e c u r r e n t 
l i t i g a t i o n . 

I n h i s A p r i l 3, 1978 r e p o r t Dr. Lawton diagnosed, as 
p r e v i o u s l y noted, a muscular and l i g a m e n t o u s s t r a i n . Dr. Lawton 
f i t t e d c l a i m a n t w i t h a back brace and noted c l a i m a n t ' s e m o t i o n a l 
o v e r l a y problem. Claimant r e t u r n e d t o work t e n days a f t e r t h e 
i n j u r y and c o n t i n u e d working t h r o u g h August o f 1978, a l t h o u g h she 
c o n t i n u e d t o r e c e i v e t r e a t m e n t f o r her back c o m p l a i n t s from Dr. 
C h r i s t e n s e n . On August 17, 1978 c l a i m a n t was examined by Dr. 
Schwarz. Claimant r e p o r t e d t o him t h a t she s u f f e r e d f o u r episodes 
of unconsciousness b e g i n n i n g i n June or J u l y . She r e l a t e d t o Dr. 
Schwarz t h a t she s u f f e r e d her f i r s t s p e l l i n her home, a second 
s p e l l i n Dr. C h r i s t e n s e n ' s o f f i c e (which Dr. C h r i s t e n s e n l a t e r 
r e p o r t e d was not a s e i z u r e b u t a h y s t e r i c a l s p e l l ) , a t h i r d s p e l l 
t h a t she had no idea when o r where i t happened and a f o u r t h i n 
August. There i s no i n d i c a t i o n t h a t any " s e i z u r e " o c c u r r e d a t 
work. A.t t h e h e a r i n g , however, c l a i m a n t t e s t i f i e d t h a t she f i r s t 
s u f f e r e d s e i z u r e s i n A p r i l and she had t o q u i t ' w o r k because o f 
them. 

Dr. Schwarz s t a t e d : " I t i s my f e e l i n g t h a t t h i s l a d y p r o b a b l y 
does not have e p i l e p s y and does have some n o n - n e u r o l o g i c a l f i n d i n g s 
i n her e x a m i n a t i o n . " Claimant was r e f e r r e d t o Dr. Spady who f e l t 
t h a t he c o u l d not d e f i n e any r e l a t i o n s h i p between c l a i m a n t ' s 
a l l e g e d s e i z u r e d i s o r d e r and her p r i o r back i n j u r y . An October 25, 
1978 e l e c t r o e n c e p h a l o g r a m was normal. Claimant was then e v a l u a t e d 

a t t h e U n i v e r s i t y o f Oregon H e a l t h Sciences Center i n December o f 
1978. C l a i m a n t , f o r t h e f i r s t t i m e , s t a t e d t h a t she s u s t a i n e d a 
head i n j u r y a t t h e t i m e o f h e r a t - w o r k f a l l t h e p r i o r March. I n 
e i g h t days o f m o n i t o r i n g a t t h e U n i v e r s i t y , c l a i m a n t e x h i b i t e d no 
s e i z u r e s and a l l EEG's and o t h e r d i a g n o s t i c s t u d i e s were n o r m a l . 
The U n i v e r s i t y p h y s i c i a n s were unable t o d e t e r m i n e i f c l a i m a n t had 
any s e i z u r e d i s o r d e r . Oddly enough, however, a n t i - c o n v u l s a n t s were 
p r e s c r i b e d . There i s no i n d i c a t i o n t h a t c l a i m a n t was s u f f e r i n g any 
p e r s o n a l i t y or e m o t i o n a l d i f f i c u l t i e s d u r i n g t h i s p e r i o d o f t i m e . 
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I n February o f 1979 c l a i m a n t began t r e a t i n g w i t h Br. Smith, a 
n e u r o l o g i s t . Dr. Smith was i n i t i a l l y s u s p i c i o u s t h a t c l a i m a n t ' s 
a l l e g e d s e i z u r e d i s o r d e r was f u n c t i o n a l i n n a t u r e . Another EEG 
demonstrated no a b n o r m a l i t i e s . Claimant a l s o underwent a lumbar 
myelogram d u r i n g t h i s same p e r i o d due t o her c o n t i n u o u s c o m p l a i n t s 
of back p a i n . The myelogram was normal. 

I n February o f 1979 c l a i m a n t was examined by Dr. Lazere, a 
p s y c h o l o g i s t . Dr. Lazere r e p o r t e d t h a t c l a i m a n t was h a v i n g 
e m o t i o n a l d i f f i c u l t y w i t h her b o y f r i e n d , Mr. B a r t l e t t , and s u f f e r e d 
s t r o n g g u i l t f e e l i n g s over t h e l o s s o f custody o f her dau g h t e r . He 
found c l a i m a n t t o have a p r o f i l e t y p i c a l o f persons who s u f f e r 
a t t a c k s o f e m o t i o n a l d i s t r e s s , accompanied by p h y s i c a l symptoms. 
Nowhere i n Dr. Lazere's r e p o r t i s i t noted t h a t c l a i m a n t r e l a t e d 
any o f her e m o t i o n a l d i f f i c u l t i e s t o her i n j u r y and/or i t s 
s e quelae. 

Claimant was a d m i t t e d t o Good Samaritan H o s p i t a l on February 
10, 1979 w i t h c o m p l a i n t s o f s e i z u r e d i s o r d e r . Based on t h e h i s t o r y 
o b t a i n e d from c l a i m a n t and her b o y f r i e n d , Dr. Smith f e l t t h a t 
c l a i m a n t had a grand mal s e i z u r e d i s o r d e r , a l t h o u g h n e i t h e r he nor 
any o t h e r p h y s i c i a n had ever w i t n e s s e d such a s e i z u r e . His di a g n o 
s i s appears t o be based o n l y on t h e h i s t o r y t a k e n from c l a i m a n t and 
her b o y f r i e n d . Claimant a l s o began seeing Dr. Daley, a p s y c h i a 
t r i s t , i n February o f 1979 who i n i t i a l l y was r e t a i n e d t o h e l p 
d e t e r m i n e t h e n a t u r e o f the h y s t e r i c a l component o f c l a i m a n t ' s 
a l l e g e d s e i z u r e d i s o r d e r . 

On March 26, 1979 Dr. Lawton r e p o r t e d t h a t he had no r e c o r d o f 
c l a i m a n t s u s t a i n i n g any head trauma i n her March, 1978 f a l l . 

On March 27, 1979 Dr. Dow, a n e u r o l o g i s t , examined c l a i m a n t ' s 
m e d i c a l r e c o r d s a t t h e employer's r e q u e s t . Dr. Dow s t a t e d t h a t i t 
was h i s o p i n i o n t h a t c l a i m a n t ' s a l l e g e d s e i z u r e d i s o r d e r was 
h y s t e r i c a l i n n a t u r e . 

On A p r i l 6, 1979 Dr. Smith r e p o r t e d t h a t he agreed w i t h Dr. 
Snodgrass' e v a l u a t i o n o f c l a i m a n t and her a l l e g e d s e i z u r e d i s o r d e r . 
He a g a i n s t a t e d t h a t the o n l y account o f t h e s e i z u r e s came from 
c l a i m a n t ' s b o y f r i e n d . He f e l t t h a t i t would be d i f f i c u l t t o e s t a b 
l i s h a l i n k between her work i n j u r y and h e r s e i z u r e d i s o r d e r and 
t h a t i t would be h i g h l y unusual t o develop p o s t - t r a u m a t i c s e i z u r e 
d i s o r d e r a f t e r a head i n j u r y t h a t d i d not i n v o l v e a l o s s o f con
sc i o u s n e s s . A c c o r d i n g t o c l a i m a n t ' s l a t e r - and t h i r d - v e r s i o n o f 
the March, 1978 i n j u r y , she d e f i n i t e l y l o s t consciousness a f t e r t h e 
f a l l . 

I n A p r i l o f 1979 c l a i m a n t began w o r k i n g as a d e n t a l a s s i s t a n t 
a t McLaren School. On May 7, 1979 Dr. Parvaresh performed a 
comprehensive p s y c h i a t r i c e x a m i n a t i o n o f c l a i m a n t . Dr. Parvaresh 
f e l t t h a t c l a i m a n t e x h i b i t e d no s i g n i f i c a n t degree o f p s y c h i a t r i c 
i m p a i r m e n t , and s t a t e d : 

"As f a r as c a u s a l r e l a t i o n s h i p i s concerned, 
i f you review t h e re c o r d s c l o s e l y , you w i l l 
f i n d evidence o f e m o t i o n a l d i s t u r b a n c e 
a s s o c i a t e d w i t h psychomatic d i s o r d e r t o 
i n c l u d e asthma, m i g r a i n e , h y p e r t e n s i o n , 
p e l v i c d y s f u n c t i o n , and h y s t e r i c a l 
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p a r a l y s i s , which a l l have a n t e d a t e d h e r 
a c c i d e n t a l i n j u r y o f March, 1978. I n 
today's exam, I f i n d n o t h i n g new i n terms 
o f p s y c h i a t r i c symptomatology which can 
rea s o n a b l y be a t t r i b u t e d t o t h e a c c i d e n t a l 
i n j u r y . " 

On September 7, 1979 c l a i m a n t s u s t a i n e d a n o t h e r low back 
i n j u r y w i t h her new employer ( i n s u r e d by SAIF). Claimant a g a i n 
s l i p p e d on water and, a g a i n , t h e a c c i d e n t was unwitnessed. 
Numerous c o m p l a i n t s and new symptoms f o l l o w e d , some c o n f i r m e d and 
o t h e r s u n c o n f i r m e d . 

Claimant was a g a i n examined by Dr. Lazere on February 11, 
1980. Dr. Lazere f e l t t h a t c l a i m a n t ' s pending l i t i g a t i o n would 
r e s u l t i n s t r e s s t h a t would exacerbate her c u r r e n t c o m p l a i n t s and 
l e a d t o new p h y s i c a l symptoms. Dr. Lazere was proven c o r r e c t by 
subsequent e v e n t s . 

Dr. Smith r e p l i e d on March 24, 1980 t o an i n q u i r y from 
c l a i m a n t ' s a t t o r n e y . Dr. Smith r e p o r t e d t h a t he f e l t c l a i m a n t was 
p r o b a b l y s u f f e r i n g from a grand mal s e i z u r e d i s o r d e r , b u t a g a i n 
noted t h a t t h e d e s c r i p t i o n came from c l a i m a n t ' s b o y f r i e n d and t h a t 
he had n o t w i t n e s s e d any s e i z u r e h i m s e l f t o d a t e . He noted t h a t 
a l l EEG s t u d i e s except one were c o m p l e t e l y normal, b u t s t a t e d t h a t 
a normal EEG d i d n o t r u l e o u t e p i l e p s y . He r u l e d o u t t h e a l l e g e d 
head i n j u r y as a cause o f t h e d i s o r d e r , b u t t h e n s t a t e d t h a t c l a i m 
a n t ' s e m o t i o n a l s t r e s s due t o the i n j u r y p l a y e d "a prominent r o l e 
i n p r e c i p i t a t i n g what may have been a l a t e n t s i e z u r e d i s o r d e r . " I t 
i s u n c l e a r why Dr. Smith f e l t t h a t c l a i m a n t s u f f e r e d e m o t i o n a l d i s 
t r e s s as a r e s u l t o f her 1978 i n j u r y and why he r u l e d o u t o t h e r 
s t r e s s f a c t o r s , i f he was even aware o f them. 

Cla i m a n t was examined a t t h e C a l l a h a n Center i n May o f 1980. 
Overuse o f p r e s c r i p t i o n m e d i c a t i o n was n o t e d . On J u l y 1, 1980 Dr. 
Daly r e p o r t e d t h a t c l a i m a n t s u f f e r e d from h y s t e r i c a l n e u r o s i s , 
c o n v e r s i o n - t y p e and d e p r e s s i v e n e u r o s i s , which p r e e x i s t e d h e r 1978 
i n j u r y , and which caused l i t t l e d i f f i c u l t y p r i o r t o t h a t i n j u r y . 
Dr. Daly r e f u s e d t o s p e c u l a t e as t o whether c l a i m a n t ' s a l l e g e d 
s e i z u r e s were o r g a n i c o r f u n c t i o n a l i n n a t u r e , b u t f e l t t h a t c l a i m 
ant e x h i b i t e d marked p s y c h i a t r i c impairment f o l l o w i n g , and as a 
r e s u l t o f , t h e 1978 i n j u r y . Dr. Parvaresh read Dr. Daly's r e p o r t 
and r e p l i e d by r e p o r t d a t e d J u l y 1 1, 1980. Dr. Parvaresh seemed t o 
i n d i c a t e t h a t c l a i m a n t ' s s e i z u r e d i s o r d e r was h y s t e r i c a l i n n a t u r e 
and noted h er p r e v i o u s problem o f . h y s t e r i c a l p a r a l y s i s i n 1972. 
Dr. Parvaresh f e l t t h a t c l a i m a n t ' s h y s t e r i c a l n e u r o s i s had n o t h i n g 
t o do w i t h her 1978 i n j u r y s i n c e he d i d n o t f e e l t h a t t h e i n j u r y 
was t r a u m a t i c enough i n n a t u r e and d i d not r e s u l t i n a s i g n i f i c a n t 
change i n her l i f e s t y l e . Dr. Daly, however, d i s a g r e e d i n h i s 
r e p o r t o f J u l y 21, 1980, f e e l i n g t h a t t h e i n c i d e n t was s u f f i 
c i e n t l y t r a u m a t i c and r e s u l t e d i n a l i f e s t y l e change. He r e p o r t e d 
t h a t : 

" F o l l o w i n g t h e a c c i d e n t , she was unable t o 
work a t her chosen o c c u p a t i o n , she was 
r e q u i r e d t o wear a back bra c e , t a k e a n t i 
c o n v u l s a n t m e d i c a t i o n s , and was c o m p l e t e l y 
dependent f o r h er f i n a n c i a l w e l l b e i n g on 
her companion, Mr. S t a n l e y B a r t l e t t . " 
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I I 
S ince c l a i m a n t i s c o n t e n d i n g t h a t her p r e e x i s t i n g p s y c h o l o g i 

c a l c o n d i t i o n was worsened by her 1978 i n j u r y , she must e s t a b l i s h 
t h e 1978 i n j u r y as a m a t e r i a l c o n t r i b u t i n g cause o f such worsening. 
P a t i t u c c i v. Boise Cascade Corp., 8 Or App 503 (1972). 

We conclude t h a t c l a i m a n t has not e s t a b l i s h e d t h a t t h e worsen
i n g o f her u n d e r l y i n g p s y c h o l o g i c a l c o n d i t i o n was the r e s u l t o f her 
1978 i n j u r y . There a r e c o n f l i c t i n g o p i n i o n s c o n t a i n e d i n t h e 
r e c o r d from Drs. Parvaresh, Daly and Lazere, w i t h Dr. Daly b e i n g 
c l a i m a n t ' s t r e a t i n g p s y c h i a t r i s t . We have p r e v i o u s l y s t a t e d t h a t : 

" ' T r e a t i n g p h y s i c i a n 1 i s not a t a l i s m a t i c 
phrase t h a t i s a s u b s t i t u t e f o r w e i g h i n g 
the evidence. * * * The u l t i m a t e q u e s t i o n 
i n a l l cases i s one o f w e i g h i n g t h e 
evidence, w i t h some deference t o t h e 
' t r e a t i n g p h y s i c i a n ' b e i n g j u s t one o f t h e 
many y a r d s t i c k s t o guide t h e f a c t f i n d e r i n 
t h a t w e i g h i n g process." Richard 
Schoennoehl, 31 Van N a t t a 25 (1981), a f f ' d 
w i t h o u t o p i n i o n , 54 Or App 998 ( 1 9 8 1 ) . 

We f i n d t h e o p i n i o n s o f Drs. Parvaresh and Lazere t o be more p e r 
s u a s i v e t h a n t h a t o f Dr. Daly. 

Dr. Daly was deposed on May 8, 1981. Dr. Daly's t e s t i m o n y 
r e v e a l s numerous shortcomings i n h i s a n a l y s i s . I n h i s r e p o r t o f 
J u l y 2 1 , 1980 he s t a t e d t h a t c l a i m a n t ' s l i f e s t y l e changed f o l l o w i n g 
her i n j u r y , t h a t she was unable t o r e t u r n t o work and t h a t she was 
dependent on Mr. B a r t l e t t f o r f i n a n c i a l s e c u r i t y . As we have p r e 
v i o u s l y n o t e d , however, we f i n d t h e f a c t o f the m a t t e r t o be t h a t 
c l a i m a n t r e t u r n e d t o work t e n days a f t e r t h e i n j u r y and worked con
t i n u o u s l y f o r about the next s i x months. Dr. Daly a d m i t t e d a t the 
d e p o s i t i o n t h a t such i n f o r m a t i o n would have been i m p o r t a n t t o h i s 
d i a g n o s i s b u t he d i d not have i t . Dr. Daly was f u r t h e r m i s t a k e n 
i n h i s b e l i e f r e g a r d i n g when c l a i m a n t f i r s t began i n g e s t i n g a n t i 
c o n v u l s a n t drugs. He a l s o r e v e a l e d t h a t he had v i r t u a l l y no medi
c a l h i s t o r y r e g a r d i n g the c l a i m a n t when he began t r e a t i n g her i n 
February, 1979 and t h a t , by t h e t i m e o f t h e d e p o s i t i o n , t h e o n l y 
r e c o r d s he had seen were two e v a l u a t i o n s done on t h e c l a i m a n t i n 
1975 i n r e l a t i o n t o her c h i l d custody b a t t l e and some r e c o r d s from 
Salem Memorial H o s p i t a l . He had no i n f o r m a t i o n c o n c e r n i n g c l a i m 
a n t ' s 1977 h o s p i t a l i z a t i o n which took p l a c e s h o r t l y b e f o r e t h e 1978 
i n j u r y . I n view o f c l a i m a n t ' s e x t r e m e l y c o m p l i c a t e d m e d i c a l 
h i s t o r y and tendency toward h y p e r b o l e , we view these as s u b s t a n t i a l 
s h o r t c o m i n g s . Moreover, Dr. Daly i d e n t i f i e d numerous o t h e r sources 
o f s t r e s s i n the c l a i m a n t ' s l i f e and f e l t o t h e r sources w h i c h he 
was p r e v i o u s l y unaware o f would a l s o be s t r e s s f u l . These i n c l u d e d 
the. breakup o f c l a i m a n t ' s m a r r i a g e , p h y s i c a l abuse, p r e v i o u s s u r 
g e r i e s , l o s s o f her g r a n d p a r e n t , d i f f i c u l t i e s w i t h her s t e p f a t h e r , 
"a good d e a l o f t u r m o i l w i t h her r e l a t i o n s h i p w i t h " Mr. B a r t l e t t , 
whom she began l i v i n g w i t h o n l y one month p r i o r t o her i n j u r y , and 
the l o s s o f custody o f her c h i l d . A f u r t h e r d i f f i c u l t y w i t h Dr. 
Daly's o p i n i o n i s t h a t he seems t o f a i l t o d e l i n i a t e t h e c o n t r i b u 
t i o n o f t h e subsequent 1979 i n j u r y , an event which Dr. Parvaresh 
f e l t d i d worsen c l a i m a n t ' s u n d e r l y i n g p s y c h o l o g i c a l c o n d i t i o n , and 
which Dr. Daly h i m s e l f f e l t was a major source o f s t r e s s . 
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Dr. Lazere, on t h e o t h e r hand, i n h i s February, 1979 r e p o r t , 
i d e n t i f i e d t h e l o s s o f custody o f c l a i m a n t ' s daughter as t h e main 
source o f her s t r e s s . He noted t h a t she e x h i b i t e d l i t t l e d i s t r e s s 
r e a c t i o n when d i s c u s s i n g her p h y s i c a l problem. I n f a c t , n e i t h e r 
Drs. Lazere nor Parvaresh f e l t t h a t c l a i m a n t e x h i b i t e d any n o t e 
w o r t h y p s y c h i a t r i c d i f f i c u l t i e s such as would i m p a i r her f u n c t i o n 
i n g a t t h e times o f t h e i r r e s p e c t i v e e x a m i n a t i o n s . These o p i n i o n s 
seem t o be supported by t h e f a c t t h a t c l a i m a n t r e t u r n e d t o work f o r 
about s i x months f o l l o w i n g t h e 1978 i n j u r y and a c t u a l l y secured new 
employment i n A p r i l o f 1979 a t McLaren. Dr. Parvaresh examined 
c l a i m a n t ' s p a s t medical h i s t o r y i n much more d e t a i l than Dr. Daly 
and, i n comparing p a s t h i s t o r y w i t h p r e s e n t symptoms, found n o t h i n g 
new i n terms o f symptomatology t h a t c o u l d be re a s o n a b l y r e l a t e d t o 
the 1978 i n j u r y . Claimant had always e x h i b i t e d a degree o f psycho
l o g i c a l d y s f u n c t i o n i n g and n e i t h e r Drs. Parvaresh nor Lazere f e l t 
t h a t t h e 1978 i n j u r y worsened t h a t c o n d i t i o n . I n f a c t , Dr. Daly 
t e s t i f i e d a t t h e d e p o s i t i o n t h a t i t was a c t u a l l y t h a t u n d e r l y i n g 
d i s o r d e r t h a t he was t r e a t i n g , r a t h e r than any a c u t e m a n i f e s t a t i o n . 
We, t h e r e f o r e , f i n d t h a t c l a i m a n t has n o t e s t a b l i s h e d t h a t t h e 1978 
i n j u r y caused or m a t e r i a l l y worsened her p s y c h o l o g i c a l c o n d i t i o n , 
i f t h e r e was any worsening e s t a b l i s h e d a t a l l p r i o r t o t h e 1979 
i n j u r y , which i s not i n i s s u e i n t h i s p r o c e e d i n g . 

I l l 

W i t h r e g a r d t o the c l a i m a n t ' s a l l e g e d s e i z u r e d i s o r d e r , o ur 
summary o f t h e medical evidence, s t a t e d above,, l e a v e s s u b s t a n t i a l 
doubt i n our minds t h a t c l a i m a n t s u f f e r s from any s o r t o f o r g a n i c 
s e i z u r e d i s o r d e r a t a l l . Dr. Smith was t h e o n l y p h y s i c i a n w i l l i n g 
t o commit h i m s e l f t o a d i a g n o s i s o f grand mal s e i z u r e s , even 
though he had never w i t n e s s e d any s e i z u r e h i m s e l f . Indeed, none 
of t h e numerous p h y s i c i a n s by whom c l a i m a n t was examined had ever 
w i t n e s s e d any s e i z u r e , o t h e r than Dr. C h r i s t e n s e n , who w i t n e s s e d a 
" s p e l l " which he f e l t was h y s t e r i c a l i n n a t u r e . The o n l y p e r s o n 
who ever w i t n e s s e d any o f these " s e i z u r e s " was c l a i m a n t ' s 
b o y f r i e n d , Mr. B a r t l e t t . He t e s t i f i e d as t o h a v i n g w i t n e s s e d f o u r 
or f i v e s e i z u r e s m a i n l y i n v o l v i n g c l a i m a n t " b l a n k i n g o u t " : 

"Q. How many times have you observed t h e 
b l a n k i n g o u t p a r t ? 

"A. When I read a pamphlet on i t and s a i d 
'Hey, t h i s i s what happened', t h e n I 
s t a r t e d n o t i c i n g i t * * *." (Emphasis 
added. ) 

I t i s i n t e r e s t i n g t h a t o t h e r p h y s i c i a n s have commented on t h e 
v i r t u a l " t e x t b o o k " d e s c r i p t i o n o f c l a i m a n t ' s s e i z u r e s , and t h a t 
s e i z u r e s cannot be d i f f e r e n t i a t e d on t h e b a s i s o f d e s c r i p t i o n s 
g i v e n by l a y p e r s o n s . 

Dr. Schwarz d i d n o t f e e l t h a t c l a i m a n t had e p i l e p s y , and f e l t 
t h a t her a l l e g e d s e i z u r e s were n o t n e u r o l o g i c a l i n n a t u r e . Dr. 
Spady c o u l d d e f i n e no r e l a t i o n s h i p between t h e s e i z u r e s and t h e 
1978 i n j u r y , nor c o u l d the examiners a t the U n i v e r s i t y o f Oregon 
e i t h e r c o n f i r m t h e a l l e g e d s e i z u r e d i s o r d e r o r l i n k i t t o t h e 
i n j u r y . Dr. Dow was o f t h e o p i n i o n t h a t c l a i m a n t ' s s e i z u r e s were 
h y s t e r i c a l i n n a t u r e , as a p p a r e n t l y was Dr. C h r i s t e n s e n . Dr. 
Snodgrass r e p o r t e d on January 15, 1979 t h a t : 
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" F i r s t o f a l l , I am unable t o make a 
d i a g n o s i s o f t r u e s e i z u r e s . * * * A l s o , I 
cannot make a d i a g n o s i s o f s e i z u r e d i s o r d e r 
i n view o f p a s t e x p e r i e n c e which has proven 
t o me t h a t e p i l e p t i c vs. h y s t e r i c a l 
s e i z u r e s cannot be d i f f e r e n t i a t e d by 
l a y p e r s o n s . " 

Dr. Snodgrass was p a r t i c u l a r l y impressed w i t h the f a c t t h a t 
c l a i m a n t e x h i b i t e d s i m i l a r b e h a v i o r i n t h e p a s t w i t h r e g a r d t o 
h y s t e r i c a l problems. 

Dr. Smith reviewed Dr. Snodgrass' r e p o r t and s t a t e d i n h i s 
A p r i l 6, 1979 r e p o r t t h a t : " I cannot s i g n i f i c a n t l y d i s a g r e e w i t h 
h i s o p i n i o n . " N e i t h e r c o u l d he r e l a t e t h e " s e i z u r e s " t o the 1978 
i n j u r y . Dr. Smith, however, seemed t o a l t e r h i s o p i n i o n a f t e r 
being c o n t a c t e d by c l a i m a n t ' s a t t o r n e y . However, even i n t h a t 
r e p o r t he r e v e a l s t h a t he has r e l i e d t o t a l l y on c l a i m a n t ' s d e s c r i p 
t i o n o f her s e i z u r e s f o r h i s d i a g n o s i s . We have a l r e a d y p o i n t e d 
out t h e d i f f i c u l t y w i t h r e g a r d t o t h e c l a i m a n t ' s tendency toward 
h y p e r b o l e . 

Even assuming t he c l a i m a n t does s u f f e r from s e i z u r e s , no 
p h y s i c i a n has been w i l l i n g t o r e l a t e t h i s t o t h e 1978 i n j u r y , save 
Dr. Smith's o p i n i o n t h a t s t r e s s as a r e s u l t o f t h a t i n j u r y p r e c i p i 
t a t e d the s e i z u r e s . Upon d e p o s i t i o n , however, Dr. Smith t e s t i f i e d 
t h a t any type o f s t r e s s c o u l d have the same r e s u l t and i d e n t i f i e d 
numerous o t h e r sources o f u n r e l a t e d s t r e s s e s i n c l a i m a n t ' s l i f e . 
The preponderance o f the medical evidence does not e s t a b l i s h t h a t ' 
c l a i m a n t s u f f e r s from any ty p e o f o r g a n i c s e i z u r e d i s o r d e r , o r i f 
she does, t h a t i t i s r e l a t e d t o t h e 1978 i n j u r y . We f i n d Dr. 
Smith's o p i n i o n t o be based almost c o m p l e t e l y on the h i s t o r y taken 
from c l a i m a n t , w i t h v i r t u a l l y no o b j e c t i v e f i n d i n g s t o support i t . 
A d d i t i o n a l l y , we b e l i e v e t h a t c l a i m a n t ' s a t t e m p t t o f a b r i c a t e a 
s t o r y r e g a r d i n g a head i n j u r y i n 1978, and the numerous o t h e r 
i n c o n s i s t e n c i e s i n the h i s t o r i e s she gave t o the v a r i o u s examining 
p h v s i c i a n s , i n an apparent a t t e m p t t o make her s e i z u r e d i s o r d e r 
c l a i m more b e l i e v a b l e , s e r i o u s l y impugnes her c r e d i b i l i t y . We 
b e l i e v e t h a t the c l a i m a n t has f a i l e d t o e s t a b l i s h by a preponder
ance o f the evidence t h a t she s u f f e r s from a s e i z u r e d i s o r d e r , o r 
t h a t i f she dees, t h a t i t i s i n any way r e l a t e d t o the 1978 i n j u r y 

ORDER 

The Referee's o r d e r dated October 16, 1981 i s r e v e r s e d . The 
March 30, A p r i l 5 and May 10, 1979 d e n i a l s are r e i n s t a t e d and 
af f i rmed. 

-1631-



ANGELA V. CLOW, C l a i m a n t 
G a l t o n , P o p i c k e t a l . , C l a i m a n t ' s A t t o r n e y s 
W o l f , G r i f f i t h e t a l . , D e f e n s e A t t o r n e y s 

WCB 80-10693 
December 3, 1982 
O r d e r on R e v i e w ( R e m a n d i n g ) 

Reviewed by Eoard Members Barnes and F e r r i s . 

The employer r e q u e s t s r e v i e w o f those p o r t i o n s o f Referee S t . 
M a r t i n ' s o r d e r which o r d e r e d r e o p e n i n g o f t h e c l a i m on t h e b a s i s 
o f a g g r a v a t i o n as o f A p r i l 7, 1981, a p p a r e n t l y m o d i f i e d t h e 
November 19, 1980 D e t e r m i n a t i o n Order by r e c l a s s i f y i n g t h e 
c l a i m a n t ' s i n j u r y from scheduled t o unscheduled and o r d e r e d t h e 
employer t o pay c l a i m a n t a 15% p e n a l t y and awarded c l a i m a n t ' s 
a t t o r n e y an employer p a i d f e e o f $1,000 on t h e b a s i s o f overcoming 
a de f a c t o d e n i a l . Claimant r e q u e s t s a f f i r m a n c e o f t h e Referee's 
o r d e r o r , a l t e r n a t i v e l y , s p e c i f i c enforcement o f t h e June 2, 1981 
s t i p u l a t i o n . 

Claimant was 61 yea r s o f age and employed as a c u s t o d i a n 
when, on October 31, 1978, she caught h e r f o o t on a mat, f e l l and 
s u s t a i n e d a f r a c t u r e o f t h e r i g h t f e m o r a l neck. Surgery was 
performed by Dr. L i s a c on November 2, 1978, who reduced t h e 
f r a c t u r e and f i x e d a Deyer l e p l a t e w i t h p i n s over t h e f r a c t u r e 
s i t e . Claimant c o n t i n u e d t o e x p e r i e n c e p a i n , and by August 2 1, 
1979 Dr. L i s a c r e p o r t e d t h a t c l a i m a n t had developed a bursa (a 
f l u i d f i l l e d sac) over t h e p l a t e s i t e . Dr. L i s a c l a t e r n o t ed t h a t 
a v a s c u l a r n e c r o s i s ( t i s s u e death due t o d e f i c i e n t b l o o d s u p p l y ) o f 
the f e m o r a l head c o u l d o c c u r . On November 29, 1979, t h e Dey e r l e 
p l a t e and p i n s were removed and t h e b u r s a was r e s e c t e d . Claimant 
was examined by t h e Orthopaedic C o n s u l t a n t s on September 30, 1980 
who found h er t o be m e d i c a l l y s t a t i o n a r y w i t h a 49% l o s s o f r i g h t 
l e g f u n c t i o n . A D e t e r m i n a t i o n Order i s s u e d on November 19, 1980 
awarding c l a i m a n t 35% scheduled d i s a b i l i t y f o r l o s s o f the r i g h t 

On November 21, 1980, Dr. L i s a c r e p o r t e d t h a t c l a i m a n t was 
s t i l l e x p e r i e n c i n g p a i n . He found a s o l i d h e a l i n g o f t h e f r a c t u r e 
s i t e b u t suspected t h a t a v a s c u l a r n e c r o s i s o f t h e f e m o r a l head was 
p r e s e n t . He f e l t t h a t c l a i m a n t ' s h i p would c o n t i n u e t o be p a i n f u l 
and t h a t a t o t a l h i p r e v i s i o n i n t h e f u t u r e would be necessary, 
but t h a t " c e r t a i n l y one would n o t c o n s i d e r t h a t a t t h i s 
t i m e . " He encouraged c l a i m a n t t o r e t u r n t o work w i t h f o l l o w - u p 
e x a m i n a t i o n suggested i n s e v e r a l months. On A p r i l 7, 1981, 
c l a i m a n t r e t u r n e d t o Dr. L i s a c c o m p l a i n i n g o f i n c r e a s e d p a i n . Dr. 
L i s a c noted t h a t she was h a v i n g l i t t l e d i f f i c u l t y w a l k i n g b u t 
found i n d i c a t i o n s o f f e m o r a l head d e t e r i o r a t i o n . He s t a t e d : " I 
t h i n k she i s going t o come t o t o t a l j o i n t replacement, b u t she i s 
not a n x i o u s t o c o n s i d e r t h a t a t t h i s t i m e . " He p r e s c r i b e d T y l e n o l 
#3 w i t h c o n t i n u e d o b s e r v a t i o n . By May 5, 1981, Dr. L i s a c r e p o r t e d 
t h a t c l a i m a n t was now anxious f o r h i p replacement s u r g e r y t o be 
done. Again, he noted t h a t her walk and h i p m o t i o n were " r e a l l y 
q u i t e good" and s t a t e d t h a t he was r e l u c t a n t t o proceed w i t h 
s u r g e r y . She was r e f e r r e d t o Dr. Wade f o r a second o p i n i o n . Dr. 
Wade r e p o r t e d on May 6, 1981 t h a t h i p replacement may be necessary 
but d e f e r r e d u n t i l he d i s c u s s e d t h e m a t t e r f u r t h e r w i t h Dr. L i s a c . 

l e g . 
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C l a i m a n t had p r e v i o u s l y r e q u e s t e d a h e a r i n g i n r e l a t i o n t o 
t h e D e t e r m i n a t i o n Order o f November 19, 1980. A h e a r i n g was 
s c h e d u l e d f o r June 2, 1981. P r i o r t o t h e d a t e o f the h e a r i n g and 
a p p a r e n t l y b a s e d on the m e d i c a l r e p o r t s of A p r i l 7, May 5, and 
May 6, 1981, c l a i m a n t ' s and d e f e n s e c o u n s e l engaged i n 
n e g o t i a t i o n s c o n c e r n i n g the c l a i m . U l t i m a t e l y , i t was a g r e e d t h a t 
the c l a i m would be reopened a s of May 5, 1981 f o r the p r o v i s i o n of 
time l o s s b e n e f i t s w i t h c l o s u r e t o o c c u r f o l l o w i n g t h e h i p 
r e p l a c e m e n t s u r g e r y . I n c o m p l i a n c e w i t h t h a t u n d e r s t a n d i n g , 
c l a i m a n t ' s a t t o r n e y p r e p a r e d the s t i p u l a t i o n , m a i l e d i t t o d e f e n s e 
c o u n s e l on June 2, 1981 f o r s i g n a t u r e and c a n c e l l e d the June 2, 
1981 h e a r i n g d a t e . 

W h i l e n e g o t i a t i o n s between c o u n s e l were i n p r o g r e s s , c l a i m a n t 
had r e t u r n e d t o Dr. L i s a c on May 29, 1981. Dr. L i s a c r e p o r t e d 
t h a t c l a i m a n t walked w i t h "an e x c e l l e n t g a i t " and t h a t : 

" I t i s d i f f i c u l t f o r me t o b e l i e v e t h a t she 
has as much p a i n a s she d e s c r i b e s . She i s 
q u i t e young . . . t o c o n s i d e r t o t a l j o i n t 
r e p l a c e m e n t w i t h h e r symptoms. I am going 
t o have h e r use s a l i c y l a t e s ( s a l i c y l i c a c i d 
s a l t s ) and f o l l o w h e r a l o n g on a p . r . n . 
b a s i s . There i s not much q u e s t i o n t h a t she 
i s p r o b a b l y going t o come t o t o t a l j o i n t 
r e p l a c e m e n t a t some time i n t h e f u t u r e . " 

Dr. L i s a c c o n c l u d e d t h a t s u r g e r y a t t h a t time was c o n t r a i n d i c a t e d 
and t h a t o n l y p a l l i a t i v e c a r e s h o u l d be p r o v i d e d . 

Dr. L i s a c ' s May 29, 1981 r e p o r t was r e c e i v e d by t h e i n s u r e r 
on J u n e 2, 1981. The s t i p u l a t i o n p r e p a r e d by c l a i m a n t ' s c o u n s e l 
was r e c e i v e d by d e f e n s e c o u n s e l on June 3, 1981. Defense c o u n s e l 
informed c l a i m a n t ' s c o u n s e l t h a t they were not w i l l i n g t o e x e c u t e 
t h e s t i p u l a t i o n b e c a u s e of the c o n c l u s i o n s i n Dr. L i s a c ' s May 29 
r e p o r t . On June 25, 1981, c l a i m a n t ' s c o u n s e l wrote t o d e f e n s e 
c o u n s e l s t a t i n g : " I t i s my u n d e r s t a n d i n g t h a t the p h y s i c i a n s have 
r e v e r s e d t h e i r o r i g i n a l o p i n i o n and recommended t h a t a j o i n t 
r e p l a c e m e n t i s now i n a p p r o p r i a t e . . . " Ke s u g g e s t e d an 
i n d ependent m e d i c a l e x a m i n a t i o n of the c l a i m a n t t o h e l p r e s o l v e 
the i m p a s s e . Nothing a p p a r e n t l y came of t h a t p r o p o s a l . C l a i m a n t 
amended h e r o r i g i n a l r e q u e s t f o r h e a r i n g on August 20, 1981 and 
sought a new h e a r i n g d a t e . The h e a r i n g was u l t i m a t e l y convened on 
September 30, 1981. 

The R e f e r e e r u l e d t h a t t h e s t i p u l a t i o n was p r e d i c a t e d on t h e 
mutual u n d e r s t a n d i n g t h a t c l a i m a n t ' s h i p r e p l a c e m e n t s u r g e r y was 
imminent and t h a t , when Dr. L i s a c s u b s e q u e n t l y r e t r e a t e d from t h a t 
p o s i t i o n , t h e s t i p u l a t i o n c o u l d not be e n f o r c e d s i n c e t h e r e was a 
mutual m i s t a k e of f a c t . However, t h e R e f e r e e seemed t o i m p l y t h a t 
s u c h agreements, even though not approved by t h i s agency, a r e 
n o r m a l l y e n f o r c e a b l e . He a d d i t i o n a l l y found t h a t t h e A p r i l 7 and 
May 5, 1981 m e d i c a l r e p o r t s e s t a b l i s h e d a w o r s e n i n g of c l a i m a n t ' s 
c o n d i t i o n , o r d e r e d the c l a i m reopened a s of A p r i l 7, 1981, and 
found a p e n a l t y and a t t o r n e y f e e due b a s e d on " f a i l u r e t o p r o c e s s 
t h e c l a i m , " which we u n d e r s t a n d i n c o n t e x t t o mean f a i l u r e t o 
a c c e p t o r deny the a g g r a v a t i o n c l a i m w i t h i n 60 d a y s . S i n c e t h e 
R e f e r e e found t h e c l a i m a n t was not m e d i c a l l y s t a t i o n a r y , he 

-1633-



d e f e r r e d r u l i n g on the i s s u e of e x t e n t of d i s a b i l i t y , b ut d i d 
s t a t e t h a t : ". . . i t a p p e a r s t h a t t h e award s h o u l d be 
r e c l a s s i f i e d t o t h e u n s c h e d u l e d a r e a b e c a u s e t h e t o r s o was i n v a d e d 
when t h e D e y e r l e p l a t e and s c r e w s were removed and l a r g e b u r s a was 
e n c o u n t e r e d w h i c h was c o m p l e t e l y r e s e c t e d . " 

I 

We f i r s t a d d r e s s c l a i m a n t ' s a l t e r n a t i v e argument f o r s p e c i f i c 
e n f o rcement o f the s t i p u l a t i o n and t h e i s s u e s o f p e n a l t i e s and 
a t t o r n e y f e e s f o r u n r e a s o n a b l e r e s i s t a n c e t o the payment of 
c o m p e n s a t i o n f o r f a i l u r e t o e x e c u t e t h e s t i p u l a t i o n . C l a i m a n t 
a r g u e s t h a t , assuming we r e v e r s e t h e R e f e r e e ' s f i n d i n g w i t h r e g a r d 
t o t h e a g g r a v a t i o n c l a i m , we s h o u l d f i n d c l a i m a n t and t h e i n s u r e r 
e n t e r e d i n t o a v a l i d and b i n d i n g agreement when the s t i p u l a t i o n 
was r e d u c e d t o writing-, a l t h o u g h not s i g n e d by a l l p a r t i e s nor 
approved by a R e f e r e e o r the Board. We would p o i n t out t h a t t h i s 
Board has s t a t e d on s e v e r a l p r e v i o u s o c c a s i o n s t h a t t h e r e i s no 
b i n d i n g and e n f o r c e a b l e s e t t l e m e n t o f a c a s e u n l e s s and u n t i l a 
s t i p u l a t i o n o r s e t t l e m e n t i s s i g n e d by a l l p a r t i e s and approved by 
the Board o r a R e f e r e e . J a c k R. Hadaway, 34 Van N a t t a 669 ( 1 9 8 2 ) ; 
P h y l l i s J . Moore, 33 Van N a t t a 703 ( 1 9 8 1 ) ; M i n n i e K. C a r t e r , 33 
Van N a t t a 574 ( 1 9 8 1 ) . C l a i m a n t ' s argument n o r m a l l y c o u l d be 
d i s p o s e d of by c i t a t i o n t o t h o s e c a s e s a l o n e . 

However, c l a i m a n t does b r i n g up one a d d i t i o n a l p o i n t -- t h a t 
she took a c t i o n i n r e l i a n c e on the i n s u r e r ' s r e p r e s e n t a t i o n t h a t a 
s e t t l e m e n t had been r e a c h e d by c a n c e l l i n g t h e June 2, 1981 h e a r i n g 
d a t e , r e q u i r i n g h e r t o w a i t n e a r l y f o u r months f o r a n o t h e r h e a r i n g 
d a t e . We a g r e e t h a t , i n a p p r o p r i a t e c i r c u m s t a n c e s , s u c h 
d e t r i m e n t a l r e l i a n c e c o u l d support some form o f remedy; we 
d i s a g r e e t h a t r e l i a n c e o r e s t o p p e l " a r e v a l i d r e a s o n s t o e i t h e r 
e n f o r c e t h e unconsummated s e t t l e m e n t o r t o a s s e s s a p e n a l t y and 
a t t o r n e y ' s f e e f o r not consummating i t . R a t h e r , c l a i m a n t ' s p r o p e r 
remedy once i t became c l e a r "the d e a l was o f f " -- which must have 
been known t o a l l c o n c e r n e d a t some p o i n t p r i o r t o c l a i m a n t ' s 
c o u n s e l ' s June 25, 1981 l e t t e r — was t o a s k f o r a n o t h e r h e a r i n g 
d a t e on a p r e f e r e n t i a l b a s i s p u r s u a n t t o OAR 436-83-220. 

I I 

We t u r n t o the main i s s u e r a i s e d by t h e i n s u r e r c o n c e r n i n g 
the p r o p r i e t y of the R e f e r e e ' s r e o p e n i n g the c l a i m on an 
a g g r a v a t i o n b a s i s . The R e f e r e e found t h a t the A p r i l 7 and May 5, 
1981 m e d i c a l r e p o r t s e s t a b l i s h e d an a g g r a v a t i o n , and t h a t t h e 
i n s u r e r f a i l e d t o a c c e p t or deny t h e c l a i m . We assume the 
R e f e r e e ' s o r d e r c o n t e m p l a t e d t h e payment of temporary t o t a l 
d i s a b i l i t y b e g i n i n g on A p r i l 7, 1981 and c o n t i n u i n g u n t i l c l o s u r e 
p u r s u a n t t o ORS 656.268. 

We a g r e e w i t h t h e R e f e r e e t h a t t h e A p r i l 7, 1981 r e p o r t o f 
Dr. L i s a c c o n s t i t u t e d a v a l i d c l a i m f o r a g g r a v a t i o n under ORS 
6 5 6 . 2 7 3 ( 3 ) . However, ORS 656.273(6) s t a t e s t h a t no c o m p e n s a t i o n 
i s due u n l e s s the employer has r e c e i v e d n o t i c e o f m e d i c a l l y 
v e r i f i e d i n a b i l i t y t o work. The A p r i l 7, 1981 r e p o r t , a l t h o u g h 
e s t a b l i s h i n g a w o r s e n i n g of c l a i m a n t ' s c o n d i t i o n , f a i l s t o s t a t e 
i n any way t h a t c l a i m a n t i s unable t o c o n t i n u e w o r k i n g . The f a c t 
t h a t Dr. L i s a c t r e a t e d c l a i m a n t w i t h o n l y T y l e n o l #3 s u p p o r t s t h i s 
i n t e r p r e t a t i o n . The May 5, 1981 r e p o r t of Dr. L i s a c i s b a s i c a l l y 
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r e p e t i t i v e of the A p r i l 7 r e p o r t and a g a i n o n l y s p e a k s i n terms of 
s u r g e r y sometime i n t he f u t u r e . S i n c e Dr. L i s a c had p r e v i o u s l y 
r e l e a s e d c l a i m a n t t o r e t u r n t o some type o f work, i t would seem 
t h a t he would have s t a t e d i n t h e s e r e p o r t s t h a t she was p r e c l u d e d 
from work i f he had f e l t t h a t t o be the c a s e . The May 6 and May 
15, 1981 r e p o r t s of Dr. Wade a l s o o n l y e x p r e s s an o p i n i o n 
c o n c e r n i n g t h e need' f o r f u t u r e s u r g e r y . We f i n d t h a t none o f 
t h e s e r e p o r t s p r o v i d e a m e d i c a l v e r i f i c a t i o n of i n a b i l i t y t o work 
and t h a t the employer was not r e q u i r e d t o pay temporary t o t a l 
d i s a b i l i t y b e n e f i t s . Although a wo r s e n i n g h a s been noted, t h e r e 
i s no b a s i s f o r r e o p e n i n g the c l a i m s i n c e o n l y a d d i t i o n a l m e d i c a l 
c a r e i s recommended. Such b e n e f i t s a r e p a y a b l e under ORS 656.245. 

I l l 

W ith r e g a r d t o t h e i s s u e of f a i l u r e t o a c c e p t o r deny t h e 
A p r i l 7, 1981 a g g r a v a t i o n c l a i m , we r e v e r s e . The d u t y - t o - r e s p o n d 
i s s u e i n t h i s c a s e h a s a n o v e l t w i s t . We a g r e e t h a t Dr. L i s a c ' s 
A p r i l 7, 1981 r e p o r t c o n s t i t u t e s an a g g r a v a t i o n c l a i m . However, 
b e f o r e t h e s t a t u t o r y p e r i o d t o a c c e p t o r deny t h a t c l a i m had 
p a s s e d , Dr. L i s a c ' s May 29, 1981 r e p o r t was s u b m i t t e d i n which t h e 
d o c t o r r e v e r s e d h i s p o s i t i o n and, i n e f f e c t , withdrew the 
a g g r a v a t i o n c l a i m . Under t h e s e c i r c u m s t a n c e s , was t h e r e 
n e v e r t h e l e s s a duty t o i s s u e an a c c e p t a n c e o r d e n i a l of t h e 
a g g r a v a t i o n c l a i m ? 

We doubt i t , but i f t h e r e was any such duty we t h i n k t h e 
i n s u r e r ' s conduct s u b s t a n t i a l l y c o m p l i e d w i t h i t . We f i n d t h a t 
t h e employer d i d i n i t i a l l y e x p r e s s w i l l i n g n e s s t o a c c e p t t h e c l a i m 
when t h e p a r t i e s e n t e r e d i n t o t h e i r t e n t a t i v e agreement i n e a r l y 
J u n e of 1981. When the i n s u r e r s u b s e q u e n t l y d e c l i n e d t o e x e c u t e 
t h e s t i p u l a t i o n and communicated t h i s f a c t t o c l a i m a n t ' s c o u n s e l , 
t h i s was adequate t o s e r v e a s a d e n i a l of a g g r a v a t i o n r e o p e n i n g . 
I n S t r o h v. SAIF, 261 Or 117 ( 1 9 7 2 ) , t h e i s s u e was whether t h e 
c i r c u i t c o u r t had j u r i s d i c t i o n t o h e a r a c a s e i f the a p p e a l was 
s e n t by r e g u l a r m a i l i n s t e a d of by c e r t i f i e d m a i l a s r e q u i r e d by 
th e s t a t u t e i n e f f e c t a t t h a t t i m e . The Supreme Court r u l e d t h a t 
even though t h e r e was not l i t e r a l c o m p l i a n c e w i t h t h e s t a t u t e , t h e 
f a c t t h a t t h e a p p e a l had been a c t u a l l y r e c e i v e d was s u f f i c i e n t f o r 
the p u r p o s e s of the s t a t u t o r y n o t i c e r e q u i r e m e n t . I n t h i s c a s e 
c l a i m a n t ' s c o u n s e l u n d e r s t o o d t h a t t h e employer was d e n y i n g t h e 
a g g r a v a t i o n c l a i m s i n c e he amended t h e o r i g i n a l h e a r i n g r e q u e s t t o 
put t h a t i n i s s u e . T h e r e f o r e , a l l p a r t i e s were aware t h a t t h e 
i n s u r e r had d e n i e d r e o p e n i n g of t h e c l a i m and proceeded t o t a k e 
t h e m a t t e r t o h e a r i n g . Although t h e l i t e r a l r e q u i r e m e n t s o f t h e 
s t a t u t e were not c o m p l i e d w i t h , we f i n d t h a t a l l p a r t i e s had 
adequate n o t i c e of the i n s u r e r ' s p o s i t i o n and t h a t t h e d e v i a t i o n 
from t h e s t a t u t o r y r e q u i r e m e n t s was h a r m l e s s . To c o n c l u d e 
o t h e r w i s e would be t o e l e v a t e form over s u b s t a n c e . We, t h e r e f o r e , 
r e v e r s e t h e R e f e r e e ' s award of p e n a l t i e s and a t t o r n e y f e e s . 

I V 

With r e g a r d t o t h e i s s u e of t h e e x t e n t of t h e c l a i m a n t ' s 
d i s a b i l i t y , t h e employer u r g e s us t o make t h a t d e t e r m i n a t i o n . We 
d e c l i n e t o do so a s we f i n d t h a t i s s u e was not s u f f i c i e n t l y 
d e v e l o p e d a t the h e a r i n g . With r e g a r d t o the R e f e r e e ' s a p p a r e n t 
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d e t e r m i n a t i o n t h a t c l a i m a n t ' s award s h o u l d be u n s c h e d u l e d r a t h e r 
t h a n s c h e d u l e d , we note the O r t h o p a e d i c C o n s u l t a n t s ' r e p o r t o f May 
7, 1979 i n d i c a t e s t h a t t h e D e y e r l e p l a t e and p i n s l a y w h o l l y 
w i t h i n t h e neck of the femur; t h e r e i s no i n d i c a t i o n t h a t t h e 
a c e t a b u l u m was i n v a d e d . I t i s u n c l e a r , however, whether t h e b u r s a 
r e s e c t i o n i n v o l v e d a n y t h i n g beyond t h e f e m o r a l neck. We a r e 
c o n f i d e n t t h a t the R e f e r e e w i l l a p p l y the Board's h o l d i n g s i n 
C h e s t e r C l a r k , 31 Van N a t t a 10 ( 1 9 8 1 ) , and Eugene C. Rhodes, 34 
Van N a t t a 481 ( 1 9 8 2 ) , when he makes h i s d e c i s i o n on t h e e x t e n t o f 
d i s a b i l i t y on remand. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 30, 1981 i s r e v e r s e d . The 
c l a i m f o r a g g r a v a t i o n and p e n a l t i e s and a t t o r n e y f e e s i s d e n i e d , 
and t h i s c a s e i s remanded t o the R e f e r e e f o r a d e t e r m i n a t i o n on 
the i s s u e of the e x t e n t of c l a i m a n t ' s d i s a b i l i t y . 

RAY FINN, C l a i m a n t WCB 82-02212 
R i c k R o l l e t a l . , C l a i m a n t ' s A t t o r n e y s December 3, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 

Reviewed by Board Members B a r n e s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Menashe's o r d e r w h i c h 
u p h e l d S A I F C o r p o r a t i o n ' s p a r t i a l d e n i a l of h i s c e r v i c a l c o n d i t i o n 
and a f f i r m e d the r a t e used f o r the c o mputation o f h i s temporary 
t o t a l d i s a b i l i t y b e n e f i t s . 

We a f f i r m and adopt t h e p o r t i o n s of the R e f e r e e ' s o r d e r t h a t 
a d d r e s s t h e i s s u e of the p r o p e r r a t e of temporary d i s a b i l i t y 
b e n e f i t s . We adopt the R e f e r e e ' s f i n d i n g s of f a c t on t h e d e n i a l 
i s s u e , but t h o s e f i n d i n g s l e a d us t o a d i f f e r e n t c o n c l u s i o n . 

C l a i m a n t was i n j u r e d when he f e l l on h i s back a t work on 
September 10, 1981. The r e s u l t i n g c l a i m , f o r what was i n i t i a l l y 
d i a g n o s e d a s l u m b o s a c r a l s t r a i n , was a c c e p t e d and i s not h e r e i n 
i s s u e . A p p r o x i m a t e l y two months l a t e r c l a i m a n t ' s c o m p l a i n t s of 
neck, s h o u l d e r and l e f t arm p a i n l e d t o a myelogram which r e v e a l e d 
a h e r n i a t e d c e r v i c a l d i s c . The i s s u e r a i s e d by S A I F ' s p a r t i a l 
d e n i a l i s whether t h a t d i s c problem i s a compensable consequence 
of c l a i m a n t ' s September 10, 1981 i n j u r y . A n a l y s i s of t h i s i s s u e 
depends t o a l a r g e degree on t h e w e i g h t t o be a c c o r d e d t h e 
t e m p o r a l gap between the September f a l l and t h e November c e r v i c a l 
symptoms. 

Th e r e a r e t h r e e m e d i c a l o p i n i o n s i n the r e c o r d on t h e 
q u e s t i o n o f c a u s a t i o n . Dr. Ordonez, a n e u r o s u r g e o n , i n i t i a l l y 
f e l t t h e t y p e of i n j u r y c l a i m a n t s u s t a i n e d would not o r d i n a r i l y 
c a u s e a r u p t u r e d d i s c . The time l a p s e between the i n j u r y and 
c l a i m a n t ' s f i r s t v i s i t t o him w i t h c e r v i c a l c o m p l a i n t s d i d not 
c o n c e r n Dr. Ordonez. A subsequent r e p o r t by Dr. Ordonez i n d i c a t e d 
he had a g a i n h e a r d the h i s t o r y of the a c c i d e n t and he was now 
p e r s u a d e d t h a t i t was s e r i o u s enough t o c a u s e the c e r v i c a l 
p r o b l e m s . 

Dr. Macy, c l a i m a n t ' s f a m i l y d o c t o r , d i d not know whether 
c l a i m a n t ' s i n j u r y c o u l d have c a u s e d the c e r v i c a l c o m p l a i n t s , 
a l t h o u g h he f e l t i t was u n l i k e l y . I n a s t a t e m e n t t h a t seems t o 
c o n t a i n an i n t e r n a l c o n t r a d i c t i o n , Dr. Macy s a i d : 
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" I t would seem u n l i k e l y t h a t symptoms would 
s t a r t a p p r o x i m a t e l y s i x t y days a f t e r the 
i n j u r y . I n d i s c i n j u r i e s no one knows when 
the a c t u a l time o f i n j u r y may be, s i n c e t h e 
p a i n may not be a major f a c t o r a t t h a t 
p a r t i c u l a r time and the p r o c e s s c o n t i n u e s 
u n t i l the n e r v e i r r i t a t i o n o c c u r s . " 

We t h i n k Dr. Macy's o p i n i o n i s e s s e n t i a l l y n e u t r a l . But t h e 
second s e n t e n c e of Dr. Macy's s t a t e m e n t l e n d s a t l e a s t some 
su p p o r t t o c l a i m a n t ' s t h e o r y of a c a u s a l r e l a t i o n s h i p between h i s 
f a l l and c e r v i c a l c o n d i t i o n d e s p i t e the " l a t e " c e r v i c a l c o m p l a i n t s . 

Dr. S h o r t , a c t i n g as a c o n s u l t a n t f o r SAIF, t e s t i f i e d a t t h e 
h e a r i n g t h a t he f a i l e d t o f i n d a r e l a t i o n s h i p between the 
September 1981 i n j u r y and c l a i m a n t ' s c e r v i c a l c o m p l a i n t s two 
months l a t e r . He s t a t e d t h a t most d i s c r u p t u r e s happen w i t h o u t 
trauma. C l a i m a n t s u f f e r e d from a b r o n c h i a l c o n d i t i o n i n November 
of 1981, and Dr. S h o r t f e l t t h a t the coughing and s n e e z i n g a t t h a t 
time c o u l d have c a u s e d the r u p t u r e . He f e l t t h a t , i f a r u p t u r e 
had o c c u r r e d a t the time of the i n j u r y , c l a i m a n t would have f e l t 
t he symptoms i m m e d i a t e l y . Normal wear and t e a r of l i f e was a l s o 
mentioned a s a p o s s i b l e f a c t o r . 

Dr. S h o r t ' s t h e o r y , a s we u n d e r s t a n d i t , was based i n p a r t 
on the a b s e n c e of any c e r v i c a l symptoms between September and 
November. On t h i s r e c o r d , we do not c o m p l e t e l y a g r e e w i t h 
Dr. S h o r t ' s p r e m i s e . C l a i m a n t t e s t i f i e d t h a t he had upper 
back/neck d i s c o m f o r t i m m e d i a t e l y f o l l o w i n g the September 10 f a l l , 
but t h a t i t was minimal and h i s l o w e r back c o m p l a i n t s were the 
more s e r i o u s . A c o - w c r k e r c o r r o b o r a t e d c l a i m a n t ' s t e s t i m o n y about 
some immediate neck symptoms. On a form t h a t he f i l l e d out about 
t e n days a f t e r the f a l l , c l a i m a n t r e c o r d e d t h a t h i s symptoms 
i n c l u d e d p a i n between the s h o u l d e r s . A c h i r o p r a c t o r ' s c h a r t note 
from t h a t same p e r i o d i n d i c a t e s " p o s i t i v e c e r v i c a l syndrome." 
While i t i s t r u e t h e r e i s l i t t l e e v i d e n c e of c e r v i c a l symptoms 
r e l a t i v e l y c o ntemporaneously w i t h t h e September 10 f a l l , i t i s not 
t r u e -- a s Dr. S h o r t seems t o i m p l y -— t h a t t h e r e i s no e v i d e n c e 
of contemporaneous c e r v i c a l symptoms. 

We c o n c l u d e t h a t the weight of the e v i d e n c e p r e p o n d e r a t e s i n 
f a v o r of f i n d i n g a c a u s a l r e l a t i o n s h i p between c l a i m a n t ' s at-work 
f a l l and h i s s u b s e q u e n t l y d i s c o v e r e d h e r n i a t e d c e r v i c a l d i s c . The 
o p i n i o n o f Dr. Ordonez s u p p o r t s t h a t c o n c l u s i o n . The o p i n i o n of 
Dr. Macy, a l t h o u g h g e n e r a l l y e q u i v o c a l , s u p p o r t s t h a t c o n c l u s i o n 
on the c r i t i c a l s u b s i d i a r y i s s u e of the d e l a y e d o n s e t of s e r i o u s 
c e r v i c a l symptoms. And the c o n t r a r y o p i n i o n of Dr. S h o r t i s , we 
f i n d , based p a r t l y on a f a c t u a l f o u n d a t i o n t h a t i s i n c o n s i s t e n t 
w i t h t h i s r e c o r d . 

ORDER 
The R e f e r e e ' s o r d e r d a t e d May 26, 1982 i s r e v e r s e d i n p a r t . 

The March 3, 1982 d e n i a l i s s e t a s i d e , and c l a i m a n t ' s c l a i m 
f o r c e r v i c a l c o m p l a i n t s i s remanded to SAIF C o r p o r a t i o n f o r 
a c c e p t a n c e and payment of compensation t o which c l a i m a n t i s 
e n t i t l e d u n t i l c l o s u r e under ORS 656.268. The remainder of the 
R e f e r e e ' s o r d e r i s a f f i r m e d . 

C l a i m a n t ' s a t t o r n e y i s awarded a s a r e a s o n a b l e a t t o r n e y ' s f e e 
f o r h i s s e r v i c e s a t the h e a r i n g and b e f o r e the Board the sum of 
$1,750 p a y a b l e by the S A I F C o r p o r a t i o n . 
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LAWRENCE RYAN, Cla i m a n t 
S t a r r & Vin s o n , C l a i m a n t ' s A t t o r n e y s 
SAIF Corp L e g a l , Defense A t t o r n e y 
David Home, Defense A t t o r n e y 
Reviewed by the Board en banc. 

WCB 82-00494 & 80-11051 
December 3, 1982 
C o n s o l i d a t e d Order on Review 
& Own Motion Order 

The Board, on i t s own i n i t i a t i v e , h a s c o n s o l i d a t e d two WCB 
c a s e s t h a t p r e s e n t the two i n t e r r e l a t e d m a t t e r s of c l a i m a n t ' s new 
i n j u r y c l a i m which was d e n i e d by t he S A I F C o r p o r a t i o n on F e b r a r y 5, 
1982 and c l a i m a n t ' s r e q u e s t f o r own motion r e l i e f a g a i n s t E m p l o y e r s 
I n s u r a n c e of Wausau based on t he t h e o r y t h a t c l a i m a n t ' s c u r r e n t 
c o n d i t i o n i s t he r e s u l t o f an a g g r a v a t i o n of h i s 1974 i n d u s t r i a l 
i n j u r y , f o r whic h Wausau i s r e s p o n s i b l e . 

On September 19, 1980 c l a i m a n t p e t i t i o n e d t h e Board f o r own 
motion r e l i e f . Wausau a d v i s e d t h e Board on November 18, 1980 t h a t 
c l a i m a n t ' s c u r r e n t c o n d i t i o n might r e p r e s e n t a new i n j u r y i n c u r r e d 
w i t h h i s l a s t employer, L & L R e p a i r . The Board t h e n remanded t h e 
m a t t e r f o r a h e a r i n g on t h e i s s u e of a g g r a v a t i o n v e r s u s new i n j u r y . 
The Board's o r d e r noted t h a t c l a i m a n t ' s c o u n s e l a d v i s e d i t t h a t he 
i n t e n d e d t o f i l e a new i n j u r y c l a i m a g a i n s t c l a i m a n t ' s l a s t 
e mployer. The E o a r d ' s o r d e r c o n c l u d e d : " I f t h a t c l a i m i s d e n i e d 
and a h e a r i n g i s r e q u e s t e d , t h a t h e a r i n g s h o u l d be c o n s o l i d a t e d 
w i t h t h i s h e a r i n g . " C l a i m a n t f i l e d h i s new i n j u r y c l a i m on 
J a n u a r y 12, 1981. The c l a i m was d e n i e d by S A I F on F e b r u a r y 5, 
1981. 

On J a n u a r y 30, 1981, i . e . , b e f o r e S A I F ' s d e n i a l of t h e new 
i n j u r y c l a i m was i s s u e d , c l a i m a n t ' s a t t o r n e y f i l e d a motion t o j o i n 
S A I F i n t he then-pending r e f e r r e d own motion m a t t e r . The R e f e r e e 
t o whom the m a t t e r was then a s s i g n e d d i d not r u l e on t h e motion 
but, i n s t e a d , had h i s s e c r e t a r y e n t e r an Amended N o t i c e o f H e a r i n g 
on F e b r u a r y 4, 1981 which s t a t e d t h a t S A I F was b e i n g j o i n e d a s a 
p a r t y i n the pending own motion p r o c e e d i n g . The c a s e was 
r e a s s i g n e d and the h e a r i n g postponed a number o f t i m e s ; i t was 
u l t i m a t e l y h e a r d by R e f e r e e Johnson on June 23, 1981. So f a r a s we 
can t e l l from the p r e s e n t r e c o r d , c l a i m a n t h a s n e v e r r e q u e s t e d a 
h e a r i n g on S A I F ' s F e b r u a r y 5, 1981 d e n i a l . 

R e f e r e e Johnson r u l e d i n t h e a p p e a l a b l e p o r t i o n s of h i s o r d e r 
t h a t S A I F was p r o p e r l y j o i n e d a s a p a r t y and, on the m e r i t s , s u s 
t a i n e d S A I F ' s d e n i a l o f t h e new i n j u r y c l a i m . R e f e r e e Johnson a l s o 
recommended t h a t t h e Board e x e r c i s e i t s own motion a u t h o r i t y and 
o r d e r c l a i m a n t ' s 1974 Wausau c l a i m reopened b a s e d on the t h e o r y 
t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n r e p r e s e n t s an a g g r a v a t i o n o f t h a t 
i n d u s t r i a l i n j u r y . 

The R e f e r e e c o n c l u d e d t h a t S A I F was p r o p e r l y j o i n e d a s a p a r t y 
and t h a t t h e c l a i m a g a i n s t S A I F was not b a r r e d b a s e d on Hanna v. 
McGrew B r o s . S a w m i l l , I n c . , 44 Or App 189 ( 1 9 8 0 ) . He s t a t e d t h a t 
t h e F e b r u a r y 4, 1981 Amended N o t i c e o f H e a r i n g " o b v i a t e d c l a i m a n t ' s 
need t o f i l e a Reque s t f o r H e a r i n g from t h e d e n i a l , " s i n c e i t 
s e r v e d t o p u t S A I F on n o t i c e t h a t l i t i g a t i o n was p e n d i n g and s i n c e 
S A I F was a n e c e s s a r y p a r t y t o t h a t l i t i g a t i o n . He r e f u s e d t o g r a n t 
S A I F ' s motion t o d i s m i s s i t a s a p a r t y t o t h e p r o c e e d i n g s . 

We d i s a g r e e . ORS 6 5 6 . 3 1 9 ( 1 ) p r o v i d e s : 
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"With r e s p e c t t o o b j e c t i o n by a c l a i m a n t t o 
d e n i a l of a c l a i m f o r compensation under CRS 
656.262, a h e a r i n g t h e r e o n s h a l l not be 
g r a n t e d and t h e c l a i m s h a l l not be 
e n f o r c e a b l e u n l e s s : 

( a ) A r e q u e s t f o r h e a r i n g i s f i l e d not 
l a t e r t h a n the 60th day a f t e r t h e c l a i m a n t 
was n o t i f i e d of the d e n i a l ; o r 

(b) The r e q u e s t i s f i l e d not l a t e r t h a n 
the 180th day a f t e r n o t i f i c a t i o n of d e n i a l 
and the c l a i m a n t e s t a b l i s h e s a t a h e a r i n g 
t h a t t h e r e was good c a u s e f o r f a i l u r e t o 
f i l e t h e r e q u e s t by the 6 0 t h day a f t e r 
n o t i f i c a t i o n of d e n i a l . " ( E m p h a s i s added.) 

C l a i m a n t f a i l e d t o r e q u e s t a h e a r i n g on S A I F ' s d e n i a l w i t h i n 60 
d a y s , 180 days, o r t h e r e a f t e r . I n N e l s o n v. S A I F , 43 Or App 155, 
157 ( 1 9 7 9 ) , the c o u r t s t a t e d : 

"The b e n e f i t s awarded under the w o r k e r ' s 
compensation law a r e p u r e l y s t a t u t o r y , and 
a c l a i m a n t must s t r i c t l y f o l l o w the 
p r e s c r i b e d p r o c e d u r e s i n o r d e r t o r e c o v e r 
under the law. * * * Time l i m i t a t i o n s 
p r e s c r i b e d by the law a r e l i m i t a t i o n s upon 
the r i g h t t o o b t a i n compensation and a r e 
not s u b j e c t t o e x c e p t i o n s c o n t a i n e d w i t h i n 
the g e n e r a l s t a t u t e of l i m i t a t i o n s . " 

Thus, under ORS 6 5 6 . 3 1 9 ( 1 ) and Nelson, the f a c t t h a t c l a i m a n t 
f a i l e d t o r e q u e s t a h e a r i n g on S A I F ' s d e n i a l means t h a t he h a s l o s t 
h i s r i g h t t o a h e a r i n g on t h a t d e n i a l . I t f o l l o w s t h a t no j u r i s 
d i c t i o n e x i s t s o v e r S A I F i n c o n n e c t i o n w i t h c l a i m a n t ' s new i n j u r y 
c l a i m . 

We do not a c c e p t the R e f e r e e ' s c o n c l u s i o n t h a t the Amended 
N o t i c e of H e a r i n g o b v i a t e d t h e need f o r c l a i m a n t t o f i l e a r e q u e s t 
f o r h e a r i n g from the d e n i a l . T h i s c a s e i s not s i m i l a r f a c t u a l l y t o 
Hanna. Th a t c a s e i n v o l v e d a p r o c e e d i n g p u r s u a n t t o ORS 656.307 and 
t h e r e was no q u e s t i o n c o n c e r n i n g the c o m p e n s a b i l i t y of the c l a i m . 
That i s not the s i t u a t i o n h e r e . There was no r e q u e s t by any o f the 
p a r t i e s p u r s u a n t t o ORS 656.307, and i t i s q u e s t i o n a b l e t h a t an 
o r d e r p u r s u a n t t o t h a t s t a t u t e c o u l d have been e n t e r e d s i n c e the 
a g g r a v a t i o n a s p e c t of t h i s c a s e i s w i t h i n the Board's a u t h o r i t y 
under ORS 656.278. 

Even assuming the Amended N o t i c e of H e a r i n g c o u l d o b v i a t e t h e 
need f o r c l a i m a n t t o f i l e a Request f o r H e a r i n g , we would f i n d 
S y p h e r s v. K-W Logging, I n c . , 51 Or App 769 ( 1 9 8 1 ) , t o be a p p l i 
c a b l e . I n S y p h e r s , the c o u r t s t a t e d : 

"The s t a t u t o r y scheme does not r e a s o n a b l y 
p e r m i t a h e a r i n g on c o m p e n s a b i l i t y of the 
c l a i m p r i o r t o a t i m e l y a c c e p t a n c e o r d e n i a l 
or p r i o r t o t h e e x p i r a t i o n of the time i n 
which t h e c a r r i e r may i n v e s t i g a t e and 
c o n s i d e r the c l a i m w i t h o u t r i s k i n g 
p e n a l t i e s . " 51 Or App a t 771. 
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Here, t h e c l a i m was f i l e d on J a n u a r y 12, 1981. The Amended N o t i c e 
of H e a r i n g i s s u e d on F e b r u a r y 4, 1981. S A I F d e n i e d t h e c l a i m on 
F e b r u a r y 5, 1981. Thus, even assuming the R e f e r e e was c o r r e c t and 
the Amended N o t i c e of H e a r i n g o b v i a t e d the need f o r c l a i m a n t t o 
f i l e a Request f o r H e a r i n g , t h e Amended N o t i c e o f H e a r i n g was p r e 
mature under S y p h e r s , b e c a u s e S A I F ' s d e n i a l had not y e t i s s u e d . 
C f . John R. Thomas, 34 Van N a t t a 1207 ( 1 9 8 2 ) . S A I F ' s motion t o 
d i s m i s s s h o u l d have been g r a n t e d . 

With r e g a r d t o the R e f e r e e ' s c o n c l u s i o n t h a t c l a i m a n t ' s 
c u r r e n t c o n d i t i o n r e p r e s e n t s an a g g r a v a t i o n o f h i s 1974 i n j u r y , we 
c o m p l e t e l y a g r e e w i t h t h e R e f e r e e ' s recommendation. 

ORDER 

That p o r t i o n of the R e f e r e e ' s o r d e r d a t e d J a n u a r y 30, 1982 
which r e f u s e d t o g r a n t the motion t o d i s m i s s f i l e d by t h e S A I F 
C o r p o r a t i o n i n t h i s p r o c e e d i n g i s r e v e r s e d , and i t i s r e c o g n i z e d 
t h a t t h i s agency h a s no j u r i s d i c t i o n o v e r t h e i s s u e o f the 
p r o p r i e t y of S A I F ' s d e n i a l d a t e d F e b r u a r y 5, 1981. T h i s p o r t i o n 
of our o r d e r i s a p p e a l a b l e i n a c c o r d a n c e w i t h the f i r s t " N o t i c e t o 
P a r t i e s " p a r a g r a p h s t a t e d below. 

C l a i m a n t ' s r e q u e s t f o r own motion r e l i e f a g a i n s t E m p l o y e r s 
I n s u r a n c e o f Wausau i s g r a n t e d , and c l a i m a n t ' s 1974 c l a i m i s h e r e b y 
o r d e r e d reopened e f f e c t i v e J u l y 26, 1980 and u n t i l c l o s u r e i s 
a u t h o r i z e d p u r s u a n t to.ORS 656.278. T h i s p o r t i o n of our o r d e r i s 
a p p e a l a b l e i n a c c o r d a n c e w i t h t h e second " N o t i c e t o P a r t i e s " p a r a 
graph s t a t e d below. 

Reviewed by Board Members B a r n e s and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of t h o s e p o r t i o n s o f 
R e f e r e e Mulder's o r d e r s t h a t s e t a s i d e i t s d e n i a l o f m e d i c a l s e r 
v i c e s i n t h e form of a c u p u n c t u r e t r e a t m e n t s and awarded an i n s u r e r -
p a i d a t t o r n e y ' s f e e of $1,000. C l a i m a n t c r o s s - r e q u e s t s r e v i e w of 
t h o s e p o r t i o n s of the o r d e r s which u p h e l d S A I F ' s s e t o f f o f an o v e r 
payment of temporary t o t a l d i s a b i l i t y a g a i n s t c l a i m a n t ' s award f o r 
permanent p a r t i a l d i s a b i l i t y . 

A f t e r c l a i m a n t r e c e i v e d c o n s i d e r a b l e a c u p u n c t u r e t r e a t m e n t 
from a d o c t o r i n Washington, S A I F d e n i e d f u r t h e r o u t - o f - s t a t e 
t r e a t m e n t i n t h a t form. T h a t d e n i a l i s not h e r e i n i s s u e . C l a i m 
an t t h e n began r e c e i v i n g a c u p u n c t u r e t r e a t m e n t i n Oregon from Dr. 
C h i a s s o n and from Mr. Chen G. Shen, a " r e g i s t e r e d a c u p u n c t u r i s t . " 
No i s s u e i s r a i s e d about t h e c r e d e n t i a l s of t h e p e r s o n s r e n d e r i n g 
t h i s t r e a t m e n t . The o n l y q u e s t i o n i s whether c l a i m a n t proved, p u r 
s u a n t t o ORS 656.245, t h a t h i s a c u p u n c t u r e t r e a t m e n t was c a u s a l l y 
r e l a t e d t o h i s 1979 i n d u s t r i a l back i n j u r y and r e a s o n a b l y n e c e s 
s a r y . We a f f i r m and adopt t h o s e p o r t i o n s of t h e R e f e r e e ' s o r d e r s 
a n s w e r i n g t h a t q u e s t i o n i n t he a f f i r m a t i v e . See a l s o A l l e n D a v i s , 
33 Van N a t t a 564 ( 1 9 8 1 ) . 

ARCHIE M. ULBRICH, Claimant 
Welch, Bruun e t a l . , C l a i m a n t ' s A t t o r n e y s 
SAIF Corp L e g a l , Defense A t t o r n e y 

WCB 81-04633 
December 3, 1982 
Order on Review 
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C l a i m a n t does not d i s p u t e t h a t he was p r e v i o u s l y o v e r p a i d time 
l o s s b e n e f i t s nor the amount of the overpayment. C l a i m a n t a r g u e s 
o n l y t h a t S A I F c o u l d not s e t o f f t h e overpayment a g a i n s t h i s award 
f o r permanent p a r t i a l d i s a b i l i t y , c i t i n g W i l s o n v. SA I F , 45 Or App 
993 ( I 9 6 0 ) . I n T e l p h e n N. K n i c k e r b o c k e r , 33 Van N a t t a 568 ( 1 9 8 1 ) , 
we noted t h a t W i l s o n was d e c i d e d b e f o r e the Workers Compensation 
Department adopted OAR 436-54-320, which we c o n c l u d e d does p e r m i t 
an i n s u r e r t o t a k e a s e t o f f j u s t a s SAIF d i d i n t h i s c a s e . C l a i m 
a n t ' s argument does not even mention OAR 436-54-320 and t h u s does 
not i n any way s u g g e s t the s e t o f f h e r e i n i s s u e was not a u t h o r i z e d 
by t h a t r u l e . We a g r e e w i t h t h e R e f e r e e on t h e s e t o f f i s s u e . 

The f i n a l i s s u e i n v o l v e s the R e f e r e e ' s award of an i n s u r e r -
p a i d a t t o r n e y ' s f e e of $1,000 t o c l a i m a n t ' s a t t o r n e y f o r p r e v a i l i n g 
on S A I F ' s d e n i a l of m e d i c a l s e r v i c e s . The c o n t r o l l i n g s t a n d a r d s 
a r e e f f o r t s expended and r e s u l t s o b t a i n e d . OAR 4 3 8 - 4 7 - 0 1 0 ( 2 ) . 
C l a i m a n t ' s a t t o r n e y s u b m i t t e d two o f the 99 e x h i b i t s a d m i t t e d a t 
th e h e a r i n g . C l a i m a n t was t he o n l y w i t n e s s ; t h e t r a n s c r i p t i s 30 
pages l o n g . Some o f t h e s e l i m i t e d e f f o r t s were d i r e c t e d toward 
the s e t o f f i s s u e , not j u s t the i s s u e of d e n i a l of m e d i c a l s e r v i c e s . 
As- f o r r e s u l t s o b t a i n e d , a p p a r e n t l y what was a t s t a k e a t t he 
h e a r i n g was a t o t a l of sev e n a c u p u n c t u r e t r e a t m e n t s , t h e c h a r g e f o r 
some of which was $30 e a c h . We have r e f e r r e d t o an award of 
a t t o r n e y ' s f e e s t h a t s u b s t a n t i a l l y e x c e e d s t h e amount o f compensa
t i o n b e n e f i t s i n c o n t r o v e r s y a s "anomalous." C u r t i s L . West, 31 
Van N a t t a 106 ( 1 9 8 1 ) . Based on t h e e f f o r t s expended and r e s u l t s 
o b t a i n e d j u s t on the m e d i c a l s e r v i c e s i s s u e , we c o n c l u d e the 
R e f e r e e ' s a t t o r n e y ' s f ee i n t h i s c a s e i s t o o anomalous t o be 
s u s t a i n e d . 

ORDER 
i 

The R e f e r e e ' s o r d e r s d a t e d J a n u a r y 8, 1982 and F e b r u a r y 9, 
1982 a r e m o d i f i e d . C l a i m a n t ' s a t t o r n e y i s awarded $600 f o r 
s e r v i c e s r e n d e r e d a t the h e a r i n g l e v e l f o r p r e v a i l i n g on a d e n i a l 
of m e d i c a l s e r v i c e s ; t h i s award i s i n l i e u of t h a t g r a n t e d by t h e 
R e f e r e e . I n a d d i t i o n , c l a i m a n t ' s a t t o r n e y i s awarded $200 f o r 
s e r v i c e s r e n d e r e d a t the Board l e v e l i n d e f e n d i n g t h e R e f e r e e ' s 
d e c i s i o n on d e n i e d m e d i c a l s e r v i c e s . A l l a t t o r n e y f e e s awarded 
a r e t o be p a i d by t h e SAIF C o r p o r a t i o n i n a d d i t i o n t o c l a i m a n t ' s 
c o m p e n s a t i o n . The r e m a i n i n g p o r t i o n s o f the R e f e r e e ' s o r d e r s a r e 
a f f i r m e d . 
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MADONNA DUMAN, Cla i m a n t WCB 81-08565 
D r a k u l i c h & C a r l s o n , C l a i m a n t ' s A t t o r n e y s December 7, 1982 
Tooze, K e r r e t a l . , Defense A t t o r n e y s Order on Review 

Reviewed by Board Members B a r n e s and F e r r i s . 

The e m p l o y e r / i n s u r e r r e q u e s t s r e v i e w of R e f e r e e Seymour's 
o r d e r which s e t a s i d e the D e t e r m i n a t i o n Order of May 1, 1981 a s 
premature, r e v e r s e d the September 1, 1981 d e n i a l of a g g r a v a t i o n 
and f u r t h e r c h i r o p r a c t i c c a r e and awarded c l a i m a n t ' s a t t o r n e y a f e e 
e q u a l t o 25% of the a d d i t i o n a l temporary t o t a l d i s a b i l i t y b e n e f i t s 
and $300 f o r overcoming the d e n i a l o f f u r t h e r c h i r o p r a c t i c c a r e . 

C l a i m a n t , a then 17 y e a r o l d employee of Nike C o r p o r a t i o n , 
s u s t a i n e d a back i n j u r y w h i l e l i f t i n g boxes on September 26, 1980. 
She sought c h i r o p r a c t i c c a r e from Dr. S t i l s o n who d i a g n o s e d lumbar 
d i s c s t r a i n / s p r a i n on October 1, 1980. He e x p e c t e d c l a i m a n t t o 
r e t u r n t o work i n f o u r o r f i v e d a y s . I n s t e a d , on October 30, 1980, 
Dr. S t i l s o n r e p o r t e d t h a t c l a i m a n t ' s r e c o v e r y was t a k i n g l o n g e r 
t h a n a n t i c i p a t e d . C l a i m a n t d i d not r e t u r n t o work and t r e a t m e n t s 
c o n t i n u e d w i t h Dr. S t i l s o n r e p o r t i n g t h a t on November 19, 1980, 
c l a i m a n t s u f f e r e d an " a c u t e a g g r a v a t i o n " and t h a t X - r a y s r e v e a l e d 
L-4 and L-5 " d i s c s w e l l i n g " . He recommended t h a t c l a i m a n t go t o a 
spa f o r t h e r a p y . There a r e no f u r t h e r r e p o r t s from Dr. S t i l s o n 
u n t i l August 19, 1981. C l a i m a n t c o n t i n u e d r e c e i v i n g temporary 
t o t a l d i s a b i l i t y b e n e f i t s w h i l e undergoing t h i s t h e r a p y a t the s p a . 
I n J a n u a r y of 1981 c l a i m a n t moved t o A r i z o n a , where she s t a t e s she 
t r e a t e d w i t h a Dr. James. There a r e , however, no r e p o r t s i n t h e 
r e c o r d from Dr. James. C l a i m a n t remained i n A r i z o n a f o r about f i v e 
months, r e t u r n i n g t o Oregon i n June of 1981. 

W h i l e i n A r i z o n a , c l a i m a n t was examined by Dr. G o l d s m i t h , an 
o r t h o p e d i s t , a t the r e q u e s t of the i n s u r e r . The d o c t o r ' s f i n d i n g s 
were c o m p l e t e l y w i t h i n normal l i m i t s , w i t h f u l l r a n g e s of motion 
and a c t i v e r e f l e x e s . A l l X - r a y s were c o m p l e t e l y normal. Dr. 
G o l d s m i t h recommended e x e r c i s e s and n e r v e r e l a x a n t s f o r any f u n c 
t i o n a l p o r t i o n s of c l a i m a n t ' s symptoms. He encouraged c l a i m a n t t o 
r e t u r n t o h e r u s u a l and r e g u l a r employment i m m e d i a t e l y , found no 
permanent d i s a b i l i t y and recommended a g a i n s t f u r t h e r m a n i p u l a t i v e 
t h e r a p y . Based on Dr. G o l d s m i t h ' s r e p o r t , a D e t e r m i n a t i o n Order 
i s s u e d on May 1, 1981, a l l o w i n g b e n e f i t s f o r temporary t o t a l d i s 
a b i l i t y o n l y . At t h e h e a r i n g , c l a i m a n t t e s t i f i e d t h a t Dr. 
G o l d s m i t h o n l y examined h e r f o r f i v e or t e n m i n u t e s . The l e n g t h 
of Dr. G o l d s m i t h ' s r e p o r t and the f i n d i n g s c o n t a i n e d t h e r e i n speak 
f o r t h e m s e l v e s . 

S h o r t l y a f t e r r e t u r n i n g t o P o r t l a n d , c l a i m a n t r e t u r n e d t o Dr. 
S t i l s o n , who s u b m i t t e d a form 827 d a t e d August 19, 1981, wh i c h 
i n d i c a t e d t h a t c l a i m a n t was not m e d i c a l l y s t a t i o n a r y and would 
r e q u i r e t h r e e t o s i x months o f f u r t h e r m a n i p u l a t i v e and a d j u s t i v e 
t h e r a p y . By A p r i l of 1982 Dr. S t i l s o n was s t i l l p r o v i d i n g t r e a t 
ment. The i n s u r e r i s s u e d a d e n i a l on September 1, 1981, w i t h the 
d e n i a l s p e c i f i c a l l y n o t i n g t h a t Dr. G o l d s m i t h had recommended 
a g a i n s t f u r t h e r m a n i p u l a t i v e t h e r a p y . C l a i m a n t was examined on 
October 28, 1981 by the O r t h o p a e d i c C o n s u l t a n t s . The r e s u l t s o f 
t h a t e x a m i n a t i o n were b a s i c a l l y t h e same a s Dr. G o l d s m i t h ' s -- a l l 
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f i n d i n g s were normal. The h i s t o r y t a k e n from the c l a i m a n t by t h e 
O r t h o p a e d i c C o n s u l t a n t s r e v e a l s t h a t Dr. S t i l s o n had r e l e a s e d 
c l a i m a n t t o m o d i f i e d work a p p r o x i m a t e l y one month p r i o r t o t h e d a t e 
of t h e i r e x a m i n a t i o n , and t h a t c l a i m a n t was working 40 h o u r s p e r 
week w i t h l i t t l e i f any d i f f i c u l t y . 

The O r t h o p a e d i c C o n s u l t a n t s found c l a i m a n t m e d i c a l l y s t a t i o n 
a r y w i t h no permanent impairment and f e l t t h a t she had r e c e i v e d 
maximum b e n e f i t from m a n i p u l a t i v e t h e r a p y . I t was f e l t t h a t c l a i m 
a n t c o u l d r e t u r n t o h e r r e g u l a r work a l t h o u g h s h e l t e r e d l i f t i n g was 
s u g g e s t e d f o r s i x t o e i g h t weeks. F u r t h e r m a n i p u l a t i v e t r e a t m e n t 
was f e l t t o be d e l e t e r i o u s . On November 16, 1981 Dr. S t i l s o n 
r e p o r t e d t h a t c l a i m a n t had n e v e r been m e d i c a l l y s t a t i o n a r y and 
t h a t she would need monthly c a r e f o r a t l e a s t one y e a r - - a l l o f 
t h i s , t o r e p e a t , f o r a minor back s t r a i n s u f f e r e d i n September of 
1980. 

The R e f e r e e found t h a t he c o u l d not a c c e p t t h e r e p o r t o f t h e 
O r t h o p a e d i c C o n s u l t a n t s s i n c e i t s t a t e d t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y , but a l s o t h a t she s h o u l d engage i n s h e l t e r e d l i f t i n g 
f o r s i x to e i g h t weeks. He c o n c l u d e d t h a t s i n c e Dr. S t i l s o n f e l t 
t h a t c l a i m a n t was not and had not been m e d i c a l l y s t a t i o n a r y s i n c e 
t h e d a t e of t he i n j u r y , and s i n c e t h e O r t h o p a e d i c C o n s u l t a n t s 
r e p o r t c o u l d be r e a d a s s a y i n g she was not m e d i c a l l y s t a t i o n a r y , 
t h a t t h e p r e p o n d e r e n c e o f t he e v i d e n c e i n d i c a t e d t h a t c l a i m a n t had 
n e v e r been s t a t i o n a r y and t h a t t h e May 1, 1981 D e t e r m i n a t i o n Order 
had been i s s u e d p r e m a t u r e l y . 

We d i s a g r e e . The May 1, 1981 D e t e r m i n a t i o n Order was i s s u e d 
on t h e b a s i s of Dr. G o l d s m i t h ' s A p r i l 7, 1981 r e p o r t s t a t i n g t h a t 
he found t h e c l a i m a n t m e d i c a l l y s t a t i o n a r y . Dr. S t i l s o n ' s November 
19, 1981 r e p o r t t o the e f f e c t t h a t c l a i m a n t had never been s t a t i o n 
a r y s i n c e t h e o r i g i n a l a c c i d e n t d a t e i s s i m p l y not p e r s u a s i v e . Dr. 
S t i l s o n had not seen the c l a i m a n t f o r a t l e a s t e i g h t months p r i o r 
t o h e r r e t u r n t o h i s o f f i c e i n August of 1981. I n f a c t , the l a s t 
r e p o r t i n t h e r e c o r d from Dr. S t i l s o n p r i o r t o t h e August, 1981 
r e p o r t i s d a t e d November 19, 1980. Dr. S t i l s o n does not e x p l a i n 
how he r e a c h e s such an o p i n i o n w i t h o u t h a v i n g examined t h e c l a i m 
a n t f o r t he l a s t e i g h t months and makes no comments t h a t d e t r a c t 
i n any way from t h e cogency of Dr. G o l d s m i t h ' s r e p o r t . We f i n d 
t h a t the c l a i m was p r o p e r l y c l o s e d by the May 1, 1981 D e t e r m i n a t i o n 
O r d e r . 

S i n c e t h e R e f e r e e found t h a t t h e c l a i m had been p r e m a t u r e l y 
c l o s e d , he found t h e q u e s t i o n of permanent p a r t i a l d i s a b i l i t y and 
a g g r a v a t i o n t o be moot. Our c o n t r a r y f i n d i n g r e q u i r e s us t o 
a d d r e s s t h o s e i s s u e s . I n o r d e r t o e s t a b l i s h a c l a i m f o r a g g r a v a 
t i o n t h e c l a i m a n t must e s t a b l i s h a w o r s e n i n g of h e r c o n d i t i o n s i n c e 
the l a s t award or arrangement of compensation, which i n t h i s c a s e 
i s t h e May 1, 1981 D e t e r m i n a t i o n O r d e r . We f i n d , a l t h o u g h not 
w i t h o u t some t r e p i d a t i o n , t h a t t h e August 19, 1981 r e p o r t o f Dr. 
S t i l s o n c o n s t i t u t e d a v a l i d c l a i m f o r a g g r a v a t i o n . C l a i m a n t 
r e c e i v e d m a n i p u l a t i v e t r e a t m e n t from Dr. S t i l s o n and r e t u r n e d t o 
work i n l a t e September or e a r l y October of 1981. By October 28, 
1981, when examined by the O r t h o p a e d i c C o n s u l t a n t s , c l a i m a n t had 
a c h i e v e d a m e d i c a l l y s t a t i o n a r y s t a t u s , w i t h maximum b e n e f i t from 
m a n i p u l a t i v e t h e r a p y h a v i n g been a c h i e v e d . We do not s h a r e t h e 
R e f e r e e ' s c o n c e r n t h a t the O r t h o p a e d i c C o n s u l t a n t s r e p o r t i s i n t e r 
n a l l y i n c o n s i s t e n t . Dr. J o n e s , a member of the examining p a n e l 
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t e s t i f i e d a t t he h e a r i n g t h a t t h e sheltered,, l i f t i n g recommendation 
was b a s i c a l l y i n t e n d e d j u s t a s a p r e c a u t i o n a r y measure. We a c c e p t 
t h e c o n c l u s i o n of the O r t h o p a e d i c C o n s u l t a n t s t h a t c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y as of October 28, 1981 w i t h no permanent 
impairment. 

With r e g a r d t o the i n s u r e r ' s d e n i a l of f u r t h e r c h i r o p r a c t i c 
t r e a t m e n t s , ORS 656.245 p r o v i d e s t h a t the m e d i c a l s e r v i c e s f o r 
c o n d i t i o n s r e s u l t i n g from the i n j u r y w i l l be p r o v i d e d f o r s u c h 
p e r i o d a s t h e n a t u r e of the i n j u r y or the p r o c e s s o f r e c o v e r y 
r e q u i r e s . I n Wait v Montgomery Ward I n c . , 10 Or App 333, 338 
( 1 9 7 2 ) , t h e c o u r t i n t e r p r e t e d t h a t s t a t u t e a s a p p l y i n g t o m e d i c a l 
expenses t h a t a r e r e a s o n a b l y n e c e s s s a r y f o r the c o n t i n u e d 
t r e a t m e n t of the i n j u r y . We do not f i n d a r e a s o n a b l y s t r o n g b a s i s 
i n t h e r e c o r d f o r c o n c l u d i n g t h a t the s e r v i c e s p r o v i d e d by Dr. 
S t i l s o n a f t e r the d a t e of the c l a i m a n t ' s e x a m i n a t i o n by the 
O r t h o p a e d i c C o n s u l t a n t s a r e not r e a s o n a b l e or n e c e s s a r y . A l t h o u g h 
Dr. G o l d s m i t h and o t h e r c o n s u l t a n t s a l l recommended a g a i n s t f u r t h e r 
m a n i p u l a t i v e t r e a t m e n t , i t a p p e a r s t h a t Dr. S t i l s o n ' s t r e a t m e n t s 
were of some b e n e f i t i n e n a b l i n g the c l a i m a n t t o c o n t i n u e w orking 
i n 1981. The o n l y e v i d e n c e which the employer h a s p r e s e n t e d w i t h 
r e g a r d t o t h e r e a s o n a b l e n e s s of c o n t i n u e d c h i r o p r a c t i c c a r e f o l l o w 
i n g c l a i m a n t ' s r e t u r n t o P o r t l a n d comes from t h e O r t h o p a e d i c Con
s u l t a n t s . We do not t h i n k t h a t t h i s i s s u f f i c i e n t t o a l l o w us t o 
f i n d t h a t the t r e a t m e n t s a r e not r e a s o n a b l e and/or n e c e s s a r y , 
e s p e c i a l l y i n view o f the f a c t t h a t the t r e a t m e n t s d i d seem t o 
b e n e f i t the c l a i m a n t . We b e l i e v e t h a t c o n t i n u e d t r e a t m e n t s a r e 
p a l l i a t i v e and not c u r a t i v e i n n a t u r e , and t h u s may be p r o v i d e d 
f o r p u r s u a n t t o ORS 656.245, w i t h o u t the n e c e s s i t y o f r e o p e n i n g 
t h e c l a i m . The i n s u r e r ' s d e n i a l of f u r t h e r c h i r o p r a c t i c t r e a t m e n t s 
i s , t h e r e f o r e , r e v e r s e d . That i s not t o s a y t h a t the employer i s 
f o r e v e r r e s p o n s i b l e f o r p r o v i d i n g c o n t i n u i n g c h i r o p r a c t i c c a r e . 
However, we b e l i e v e , a s t h e R e f e r e e noted, t h a t t h e r e a r e o t h e r 
r e m e d i e s a l s o p r o v i d e d under OAR 436-69-201. 

We c o n s i d e r one a d d i t i o n a l i s s u e . There i s a s i g n i f i c a n t 
c o n f l i c t of o p i n i o n on most i s s u e s i n t h i s c a s e between, on t h e 
one hand, Dr. S t i l s o n , c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , and, on 
t h e o t h e r hand, Dr. G o l d s m i t h , an o r t h o p e d i c surgeon, and a p a n e l 
a t O r t h o p a e d i c C o n s u l t a n t s c o n s i s t i n g o f two o r t h o p e d i c s u r g e o n s 
and a n e u r o l o g i s t . I n a s s e s s i n g t h i s c o n f l i c t i n e v i d e n c e , t h e 
R e f e r e e ' s o r d e r c o n t a i n s a p a s s a g e t h a t can be i n t e r p r e t e d t o mean 
t h a t o r t h o p e d i c s u rgeons a r e not q u a l i f i e d t o e x p r e s s o p i n i o n s on 
the need f o r c h i r o p r a c t i c c a r e . 

We d i s a g r e e w i t h any s u c h i m p l i c a t i o n . Even i n m a l p r a c t i c e 
a c t i o n s , w h i c h a r e s u b j e c t t o s t r i c t e r r u l e s of e v i d e n c e t h a n a r e 
w o r k e r s compensation c a s e s , ORS 6 5 6 . 2 8 3 ( 6 ) , t h e c o u r t s have p e r 
m i t t e d m e d i c a l d o c t o r s t o t e s t i f y a g a i n s t o s t e o p a t h s , c h i r o p r a c 
t o r s and p o d i a t r i s t s : 

"Where the p r i n c i p l e s , t e c h n i q u e s , methods, 
p r a c t i c e s or p r o c e d u r e s of one b r a n c h of t h e 
h e a l i n g a r t s c o n cur o r a r e g e n e r a l l y the 
same a s t h o s e of a n o t h e r b r a n c h of t h e 
h e a l i n g a r t s , . . . . o p i n i o n e v i d e n c e on a 
p o i n t c o n c e r n i n g s u c h m a t t e r s from a p r a c t i 
t i o n e r i n a n o t h e r b r a n c h i s a d m i s s a b l e . " 
C r e a s e y v. Hogan, 292 Or 154, 156 ( 1 9 8 1 ) . 
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We t h i n k i t f o l l o w s t h a t , i n a p p r o p r i a t e c a s e s , o r t h o p e d i c 
s u r g e o n s a r e q u a l i f i e d t o e x p r e s s o p i n i o n s on the need f o r 
c h i r o p r a c t i c c a r e and i t f u r t h e r f o l l o w s t h a t , i n a p p r o p r i a t e 
c a s e s , t h e o p i n i o n of an o r t h o p e d i c surgeon c o u l d be found t o be 
the more p e r s u a s i v e on t h a t i s s u e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 24, 1981 i s a f f i r m e d i n p a r t and 
r e v e r s e d i n p a r t . The May 1, 1981 D e t e r m i n a t i o n Order i s a f f i r m e d 
i n a l l r e s p e c t s . The September 1, 1981 d e n i a l o f c l a i m a n t ' s a g g r a 
v a t i o n c l a i m and d e n i a l of f u r t h e r c h i p r o p r a c t i c c a r e i s r e v e r s e d . 
The i n s u r e r i s o r d e r e d t o p r o v i d e c l a i m a n t w i t h b e n e f i t s f o r tempo
r a r y t o t a l d i s a b i l i t y from August 19, 1981 t o October 28, 1981, 
l e s s time worked; t o pay f o r c h i r o p r a c t i c s e r v i c e s r e n d e r e d from 
August 19, 1981 t o October 28, 1981 p u r s u a n t t o ORS 656.273; and 
to pay f o r c h i r o p r a c t i c s e r v i c e s r e n d e r e d subsequent t o October 
28, 1981 p u r s u a n t to ORS 656.245. 

C l a i m a n t ' s a t t o r n e y i s a l l o w e d a f e e of 25% of the temporary 
t o t a l d i s a b i l i t y made p a y a b l e t o t h e c l a i m a n t by t h i s o r d e r not t o 
excee d £750 and c l a i m a n t ' s a t t o r n e y i s awarded a f e e of £700 f o r 
s e r v i c e s i n overcoming t h e d e n i a l a t t h e h e a r i n g . T h i s f e e i s i n 
l i e u of t h a t a l l o w e d and awarded by t he R e f e r e e . 

The remainder of the R e f e r e e ' s o r d e r i s a f f i r m e d . 
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LORRIE L. WIDMAN, Cla i m a n t WCB 81-04271 
H a r r i n g t o n , Anderson e t a l . , C l a i m a n t ' s A t t o r n e y s December 7, 1982 
Wolf, G r i f f i t h e t a l . , Defense A t t o r n e y s Order on Review 

Reviewed by t h e Board en banc. 

The employer r e q u e s t s r e v i e w of R e f e r e e Braverman's o r d e r 
which s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m . C l a i m a n t c o n t e n d s 
t h a t e x p o s u r e of h e r hands a t work t o t h e c h e m i c a l t r i c h l o r o e t h y -
l e n e ( T C E ) , c a u s e d h e r t o d e v e l o p what i s known a s Raynaud's 
Phenomenon, a v a s c u l a r c o n d i t i o n of the hands c h a r a c t e r i z e d by 
p a i n , d i s c o l o r a t i o n , numbness, and c o l d . The employer c o n t e n d s 
t h a t c l a i m a n t h a s not e s t a b l i s h e d t h a t h e r c o n d i t i o n i s t h e r e s u l t 
of work e x p o s u r e . 

Accompanying h e r b r i e f on r e v i e w , c l a i m a n t s u b m i t t e d a motion 
f o r c o n s i d e r a t i o n of newly d i s c o v e r e d e v i d e n c e . We i n i t i a l l y 
r e s e r v e d r u l i n g on t h e motion u n t i l t h e time o f Board r e v i e w . 

The e v i d e n c e i n q u e s t i o n i s a r e p o r t from Dr. Bardana o f t h e 
U n i v e r s i t y of Oregon H e a l t h S c i e n c e s C e n t e r . Dr. Bardana was on a 
s a b b a t i c a l l e a v e and out o f t h e c o u n t r y from May through mid 
O c tober, 1981, and t h a t he was not a c c e p t i n g a p p ointments f o r c o n 
s u l t a t i o n s u n t i l November, 1981. The l a s t h e a r i n g i n t h i s c a s e was 
h e l d i n October o f 1981, w h i l e Dr. Bardana was away o r v e r y s h o r t l y 
a f t e r h i s r e t u r n . We a r e s a t i s f i e d t h a t t h e r e p o r t i n q u e s t i o n 
c o u l d not have been o b t a i n e d p r i o r t o the h e a r i n g . However, we a r e 
c o n c e r n e d t h a t , d e s p i t e knowing t h a t Dr. Bardana would be a c c e p t i n g 
p a t i e n t s w i t h i n a s h o r t time a f t e r t h e l a s t h e a r i n g , c l a i m a n t ' s 
c o u n s e l made no mention a t the h e a r i n g o f any p o t e n t i a l need t o 
keep t h e r e c o r d open f o r t h i s a d d i t i o n a l i n f o r m a t i o n . T h e r e was 
a l s o no r e q u e s t p r i o r t o t h e c l o s u r e of t h e r e c o r d on December 3, 
1981 t h a t the r e c o r d be l e f t open f o r t h i s new i n f o r m a t i o n . No 
mention a t a l l was made of a r e p o r t by Dr. Bardana u n t i l A p r i l , 
1982. The appointment w i t h Dr. Bardana was a r r a n g e d i n F e b r u a r y 
and Dr. Bardana examined c l a i m a n t i n March. 

From t h e s e f a c t s , we c o n c l u d e t h a t , w i t h due d i l i g e n c e , t h e 
r e c o r d b e f o r e the R e f e r e e c o u l d have been l e f t open l o n g enough f o r 
the r e c e i p t of t h i s e v i d e n c e . A c c o r d i n g l y , c l a i m a n t ' s motion i s 
d e n i e d . Robert A. B a r n e t t , 31 Van N a t t a 172 ( 1 9 8 1 ) . 

I I 

T h i s c a s e p r e s e n t s a complex q u e s t i o n o f c a u s a t i o n . The f a c t s 
however a r e q u i t e s i m p l e t o summarize. C l a i m a n t , who was 31 y e a r s 
of age a t t h a t time, began working a t Peco M a n u f a c t u r i n g Company on 
F e b r u a r y 19, 1981. Her i n i t i a l j o b c o n s i s t e d of p l a c i n g v i n y l t i p s 
on t h e ends of some type of copper tube o r t h e r m o s a t a t i c d e v i c e , 
a f t e r a l l o w i n g the t i p s t o soak i n a s m a l l can of TCE. The TCE 
h e l p e d s o f t e n the t i p s enough t o a l l o w them t o be p l a c e d on t h e 
copper t u b e . C l a i m a n t wore f o r e a r m - l e n g t h r u b b e r o r p l a s t i c g l o v e s 
t o p r o t e c t h e r hands from the c h e m i c a l . On h e r f i r s t day on t h e 
j o b , c l a i m a n t began t o s u f f e r what she d e s c r i b e d t o be numbness and 
p i n k i s h d i s c o l o r a t i o n of h e r hands, v e r y s h o r t l y a f t e r b e g i n n i n g 
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h e r s h i f t . S h e ' r e l a t e d t h i s t o h e r s u p e r v i s o r but completed h e r 
s h i f t f o r t h a t day. She resumed the same j o b the f o l l o w i n g day f o r 
about two h o u r s , a f t e r which she was a s s i g n e d t o d i f f e r e n t j o b 
d u t i e s . C l a i m a n t q u i t work a few days l a t e r . C l a i m a n t was s e e n a t 
W i l l a m e t t e F a l l s H o s p i t a l on F e b r u a r y 28, 1981 and by s e v e r a l o t h e r 
p h y s i c i a n s t h e r e a f t e r and a t e n t a t i v e d i a g n o s i s o f Raynaud's 
Phenomenon was made. She e v e n t u a l l y t r a n s f e r e d most of h e r t r e a t 
ment and c a r e t o Dr. Leveque, an o s t e o p a t h and f o r e n s i c t o x i c o l o -
g i s t . 

The b a s i c d i f f i c u l t y w i t h t h i s c a s e l i e s i n t he c o n f l i c t i n g , 
m e d i c a l o p i n i o n s of the c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Leveque, 
and t h e employer's e x p e r t , Dr. A r m b r u s t e r , a s p e c i a l i s t i n occupa
t i o n a l m e d i c i n e . The R e f e r e e acknowledged the d i f f i c u l t y i n 
r e s o l v i n g t h i s c a s e , but c o n c l u d e d t h a t the o p i n i o n o f Dr. Leveque 
was more c o n v i n c i n g and t h a t i t was more p r o b a b l e than not t h a t the 
c l a i m a n t d e v e l o p e d Raynaud's Phenomenon due t o h e r e x p o s u r e t o TCE 
a t work. He found t h a t , "on b a l a n c e , c l a i m a n t i s c r e d i b l e " , and 
t h a t even though the exposure t o TCE was b a s e d on c i r c u m s t a n t i a l 
e v i d e n c e ( l e g a l c a u s e ) , t h a t the Volk v B i r d s e y e D i v i s i o n , 16 Or 
App 349 ( 1 9 7 4 ) , l i n e of c a s e s was c o n t r o l l i n g . We d i s a g r e e and 
r e v e r s e . 

One of the main f a c t o r s i n the c l a i m a n t ' s f a v o r i n t h i s c a s e , 
and s t r o n g l y argued by h e r i n h e r b r i e f , i s t he a p p a r a n t t e m p o r a l 
c o n n e c t i o n between h e r a l l e g e d exposure t o TCE and the a p p e a r a n c e 
of h e r symptoms. C l a i m a n t was a l l e g e d l y s u f f e r i n g no problems w i t h 
h e r hands p r i o r t o the c l a i m e d TCE e x p o s u r e , but began m a n i f e s t i n g 
symptoms i n h e r hands w i t h i n h o u r s of h e r i n i t i a l c o n t a c t w i t h t h a t 
c h e m i c a l . T h i s t e m p o r a l r e l a t i o n s h i p argument i s a l s o t i e d t o t he 

r e l i a n c e on V o l k . The c o u r t has a l s o c a u t i o n e d , however, t h a t 
t e m p o r a l r e l a t i o n s h i p s t a n d i n g a l o n e i s g e n e r a l l y not s u f f i c i e n t 
t o p r o v e c o m p e n s a b i l t y ; and more i s u s u a l l y r e q u i r e d i n s i t u a t i o n s 
where complex m e d i c a l q u e s t i o n s a r e r a i s e d . Edwards v S A I F , 30 Or 
App 21 ( 1 9 7 7 ) . The need f o r c a u t i o n i s e s p e c i a l l y g r e a t i n t h i s 
c a s e b e c a u s e the employer a l s o r e l i e s on a "temporal d e f e n s e " ; i t 
i s a main d e f e n s e of the e m p l o y e r / i n s u r e r t h a t o n l y l o n g - t e r m , 
c h r o n i c e x p o s u r e t o TCE c o u l d c a u s e the c l a i m a n t ' s c o n d i t i o n . 

The main su p p o r t f o r c l a i m a n t ' s c o n t e n t i o n t h a t she h a s 
e s t a b l i s h e d a compensable c l a i m comes from t h e r e p o r t s and t e s t i 
mony of Dr. Leveque. He based h i s o p i n i o n t h a t c l a i m a n t ' s c o n d i 
t i o n was a r e s u l t o f e xposure t o TCE a t work on the h i s t o r y t a k e n 
from the c l a i m a n t , the t e m p o r a l r e l a t i o n of the supposed e x p o s u r e 
and symptoms and m e d i c a l l i t e r a t u r e which he f e l t t o be s u p p o r t i v e 
o f h i s t h e o r y . I t i s h i s o p i n i o n t h a t the TCE d i s s o l v e d the f a t t y 
m a t e r i a l of the n e r v e s h e a t h s or the n e r v e i t s e l f , c a u s i n g h y p e r 
s e n s i t i v i t y and the e f f e c t s of which the c l a i m a n t c o m p l a i n e d . He 
b e l i e v e d t h a t the TCE was a b s o r b e d through c l a i m a n t ' s f i n g e r s 
b e c a u s e c l a i m a n t s t a t e d t h a t she c o u l d t a s t e the c h e m i c a l w h i l e 
she was w o r k i n g . 

Dr. A r m b r u s t e r , on t h e o t h e r hand, t e s t i f i e d u n e q u i v o c a l l y 
t h a t he d i d not b e l i e v e t h a t the c l a i m a n t ' s c o n d i t i o n was c a u s e d 
by work exposure t o TCE. Dr. A r m b r u s t e r based h i s o p i n i o n on h i s 
f a m i l i a r i t y w i t h the c h e m i c a l and t h e f a c t t h a t t h e r e i s no 
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s u p p o r t i n any m e d i c a l l i t e r a t u r e which would a s s o c i a t e TCE and 
Raynaud's Phenomenon e x c e p t w i t h long-term, c h r o n i c e x p o s u r e , 
meaning o v e r p e r i o d s of weeks, months, or y e a r s . He d i d not 
b e l i e v e t h a t the e x t r e m e l y s h o r t d u r a t i o n of the a l l e g e d e x p o s u r e 
i n t h i s c a s e c o u l d p o s s i b l y be s u f f i c i e n t t o c a u s e t h e n e c e s s a r y 
a b s o r p t i o n of the c h e m i c a l and damage t o t a k e p l a c e . 

The f a c t t h a t no p r e v i o u s c a s e o f Raynaud's Phenomenon h a s 
e v e r been r e p o r t e d from s u c h a s h o r t p e r i o d of e x p o s u r e t o TCE 
does not n e c e s s a r i l y n e gate the p o s s i b i l i t y t h a t c l a i m a n t may have 
e x p e r i e n c e d a unique r e s p o n s e . Nor i s i t n e c e s s a r y f o r m e d i c a l 
s c i e n c e t o be a b s o l u t l y c e r t a i n a s t o the e t i o l o g y o f t h e c o n d i 
t i o n . These a r e , however, a d d i t i o n a l f a c t o r s f o r c o n s i d e r a t i o n 
a l o n g w i t h the r e m a i n i n g e v i d e n c e . 

From the s t a n d p o i n t of e x p e r t i s e , we f i n d D r s . Leveque and 
A r m b r u s t e r t o be r o u g h l y e q u a l . However, we g i v e an edge t o Dr. 
A r m b r u s t e r and we f i n d h i s o p i n i o n s i n t h i s c a s e t o be g e n e r a l l y 
t h e more c o n v i n c i n g . We do not b e l i e v e t h i s t o be a c a s e where t h e 
t r e a t i n g p h y s i c i a n i s i n any b e t t e r p o s i t i o n t o r e n d e r an o p i n i o n 
t h a n a c o n s u l t i n g p h y s i c i a n . Dr. A r m b r u s t e r t e s t i f i e d t h a t t h e 
most common form of exposure t o TCE i s through i n h a l a t i o n o f fumes. 
( C l a i m a n t i s not c o n t e n d i n g i n h a l a t i o n of fumes c a u s e d h e r c o n d i 
t i o n . ) Dr. A r m b r u s t e r t e s t i f i e d t h a t the o n l y r e p o r t e d c a s e s of 
Raynaud's Phenomenon ca u s e d by s k i n c o n t a c t o c c u r e d a s a r e s u l t of 
l o n g term, c h r o n i c e x p o s u r e . H i s t e s t i m o n y i n t h i s r e g a r d i s sup
p o r t e d by the m e d i c a l l i t e r a t u r e a d m i t t e d a s e x h i b i t s . Dr. Leveque 
was u n a b l e t o p o i n t t o any m e d i c a l j o u r n a l a r t i c l e s a d m i t t e d a t the 
h e a r i n g which s u p p o r t e d h i s t h e o r y t h a t Raynaud's Penomenon c o u l d 
be c a u s e d by the s p e c i f i c t y p e and amount of a l l e g e d e x p o s u r e p r e 
s e n t i n t h e c u r r e n t c a s e . Dr. Leveque a l s o seemed t o be b a s i n g h i s 
t h e r o y i n p a r t on the s i m i l a r i t y of v i n y l c h l o r i d e t o TCE, and the 
f a c t t h a t t h e r e a r e u n u s u a l r e s p o n s e s t o e x p o s u r e t o v i n y l 
c h l o r i d e . Dr. A r m b r u s t e r agreed t h a t v i n y l c h l o r i d e and TCE have 
a s i m i l a r m o l e c u l a r s t r u c t u r e , but s t a t e d t h a t t h e y have v e r y d i f 
f e r e n t p h y s i c a l p r o p e r t i e s ; t h a t the amount of p e r c u t a n e o u s a b s o r p 
t i o n or TCE i s of a s m a l l degree; and t h a t i t t h u s c o u l d not r e s u l t 
i n any k i n d of g e n e r a l s y s t e m i c d i s o r d e r w i t h o u t l o n g term 
e x p o s u r e . 

A l though we g e n e r a l l y f i n d Dr. A r m b r u s t e r t o be more c o n v i n 
c i n g , t h e r e a r e s e v e r a l o t h e r f a c t o r s which we b e l i e v e t i p the 
s c a l e s a g a i n s t c o m p e n s a b i l i t y i n t h i s c a s e . The f i r s t f a c t o r con
c e r n s l e g a l c a u s e . Did c l a i m a n t a c t u a l l y s u s t a i n any s k i n c o n t a c t 
w i t h TCE? C l a i m a n t o r i g i n a l l y r e p o r t e d t o t h e p h y s i c i a n s who 
examined h e r t h a t t h e g l o v e s which she was w e a r i n g w h i l e p e r f o r m i n g 
h e r j o b had h o l e s i n them, which a l l o w e d the TCE t o g e t on h e r 
hands, or t h a t TCE somehow seeped i n t o the g l o v e s . ( D r . L e v eque's 
e n t i r e t h e o r y i s p r e m i s e d on the a s s u m p t i o n t h a t c l a i m a n t had s k i n 
c o n t a c t w i t h TCE.) However, one of c l a i m a n t ' s c o - w o r k e r s , Ms. 
B a i l e y , t e s t i f i e d t h a t she r e p l a c e d c l a i m a n t a t the w o r k s t a t i o n 
where TCE was used and put on the e x a c t same p a i r o f g l o v e s t h a t 
t h e c l a i m a n t had been u s i n g . Ms. B a i l e y t e s t i f i e d t h a t t h e g o l v e s 
had no h o l e s o r t e a r s i n them; t h a t t h e y were p e r f e c t l y d r y i n s i d e ; 
and t h a t , i f t h e y had had any h o l e s , she would have p i c k e d up a new 
p a i r of g l o v e s i m m e d i a t e l y . I t does not seem r e m a r k a b l e t o us t h a t 
a worker i n s t r u c t e d t o wear g l o v e s t o p r e v e n t e x p o s u r e t o a p o t e n 
t i a l l y h a z a r d o u s l i q u i d would remember whether the g l o v e s were d r y 
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i n s i d e . Ms. B a i l e y ' s t e s t i m o n y i s i n d i r e c t c o n f l i c t w i t h t h e 
c l a i m a n t ' s t e s t i m o n y . As the R e f e r e e i n d i c a t e d , he found c l a i m a n t 
t o be c r e d i b l e "on b a l a n c e . " We b e l i e v e t h a t t h i s i s an a r e a where 
c l a i m a n t ' s t e s t i m o n y a p p e a r s t o be somewhat l e s s c r e d i b l e t h a n 
o t h e r s and, b e c a u s e of the b a s i s o f Dr. Leveque's o p i n i o n , t h i s i s 
an e x t r e m e l y c r i t i c a l a r e a . 

A second f a c t o r which weighs a g a i n s t c o m p e n s a b i l i t y i n t h i s 
c a s e i s ' found the A p r i l 20, 1981 r e p o r t of Dr. E b e r t , a n e u r o l o g i s t 
who ex a m i n i n e d the c l a i m a n t . Dr. E b e r t s t a t e s : 

"The p a t i e n t was d i f f u s e l y h y p e s t h e t i c i n a 
non a n a t o m i c a l d i s t r i b u t i o n t o t he w r i s t i n 
a g l o v e h y p e s t h e s i a p a t t e r n . Her hands 
were q u i t e c o l d and t h e r e was c y a n o t i c 
d i s c o l o r a t i o n , both o f t h e hands and f e e t . 
I n f a c t , when t h e p a t i e n t was more a c t i v e 
w i t h h e r hands; i . e . , a s i n g r i p p i n g and 
g r a s p i n g , much of the d i s c o l o r a t i o n 
d i s a p p e a r e d . A f t e r h e r s o c k s were t a k e n 
o f f , t h e d i s c o l o r a t i o n of both t h e hands 
and f e e t was t h e same." (Emp h a s i s a d d e d ) . 

There i s no mention of c l a i m a n t ' s f o o t c o n d i t i o n i n any o t h e r medi
c a l r e p o r t . However, i t would seem from Dr. E b e r t ' s f i n d i n g s t h a t 
c l a i m a n t was s u f f e r i n g some o f t h e same symptoms i n h e r f e e t a s she 
was i n h e r hands. I t i s c l a i m a n t ' s t h e o r y o f t he c a s e t h a t c o n t a c t 
w i t h TCE on h e r hands was t h e c a u s e of t he c o n d i t i o n on h e r hands. 
I f t h a t were t h e c a s e , how does t h i s e x p l a i n t h e f a c t t h a t she was 
s u f f e r i n g s i m i l a r symptomatology i n h e r f e e t ? The f a c t t h a t t h i s 
q u e s t i o n i s unanswered c r e a t e s some doubt about Dr. Leveque's 
t h e o r y t h a t f a t d i s s o l u t i o n i n the hands due t o the TCE e x p o s u r e 
c a u s e d the c o n d i t i o n t o o c c u r i n t h e hands. 

A t h i r d f a c t o r w e i g h i n g a g a i n s t c o m p e n s a b i l i t y i n t h i s c a s e 
h a s t o do w i t h t h e e t i o l o g y o f Raynaud's Phenomenon. Dr. 
A r m b r u s t e r t e s t i f i e d t h a t Raynaud's Phenomenon i s a c o n d i t i o n w h i c h 
i s u s u a l l y g r a d u a l i n o n s e t . He s t a t e d t h a t symptoms n o r m a l l y 
o c c u r i n s t a g e s : 

"They w i l l d e v e l o p a w h i t e n e s s o r p a l l o r o f 
the f i n g e r , and t h i s i s p r i m a r i l y l i m i t e d 
t o t h e d i g i t s o f t h e f i n g e r s . T h a t i s 
accompanied by p a i n . Then, f o l l o w i n g t h a t 
p e r i o d of time t h e y w i l l be — t h a t 
b l a n c h i n g w i l l d i m i n i s h and t h e r e w i l l be a 
r e v e r s e change i n t h e c o l o r a t i o n of the 
s k i n , t o a b l u i s h and r e d d i s h f e a t u r e , and 
when t h e hand i s warmed up t h e symptoms 
u s u a l l y d i s a p p e a r and the c o l o r s r e t u r n t o 
normal." 

As we u n d e r s t a n d Dr. A r m b r u s t e r ' s t e s t i m o n y , Raynaud's Phenomenon 
i s not a c o n d i t i o n t h a t a p e r s o n does not have one day and then h a s 
t h e n e x t day, a s a p p a r a n t l y i s b e i n g c l a i m e d h e r e . Dr. A r m b r u s t e r 
a l s o t e s t i f i e d a s t o the p o s s i b l e c a u s e s of Raynaud's Phenomenon. 
T h e s e c a u s e s i n c l u d e v i b r a t i o n trauma, v a r i o u s forms o f m e d i c a t i o n , 
d i a b e t e s , c h r o n i c TCE e x p o s u r e , e x p o s u r e t o c o l d ( c l a i m a n t worked 
a s a b a r t e n d e r b e f o r e h e r employment a t Peco) and, i n t h e m a j o r i t y 
o f c a s e s , t h e c a u s e i s s i m p l y unknown, w h i c h Dr. A r m b r u s t e r f e l t 
t o be t h e c a s e w i t h t h e c l a i m a n t . 
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A l s o r e l e v a n t t o t h i s l a s t f a c t o r and r e l a t e d t o c r e d i b i l i t y , 
i s t h e t e s t i m o n y from a n o t h e r one o f the c l a i m a n t ' s c o - w o r k e r s , Ms. 
Beach, not mentioned by the R e f e r e e . Ms. Beach t e s t i f i e d t h a t on 
the morning of c l a i m a n t ' s f i r s t day a t work, and p r i o r t o t h e 
b e g i n i n g of the s h i f t , she o b s e r v e d c l a i m a n t l i g h t i n g a c i g a r e t t e 
and noted t h a t h e r hands were b l u i s h i n c o l o r and s h a k i n g . She 
s t a t e d t h a t she remembered t h i s i n c i d e n t b e c a u s e c l a i m a n t ' s hands 
" d i d n ' t look normal". 

We a d d i t i o n a l l y d i s a g r e e w i t h t h e c l a i m a n t t h a t t h e Vo l k l i n e 
of c a s e s i s c o n t r o l l i n g i n t h i s c a s e . The Volk l i n e of c a s e s 
s t a n d s f o r t he p r o p o s i t i o n t h a t a c a u s e and e f f e c t i n f e r e n c e may be 
drawn where the m e d i c a l e v i d e n c e i s e i t h e r i n c o n c l u s i v e o r where 
the c a u s e of a c o n d i t i o n i s not known t o m e d i c a l s c i e n c e ; i n o t h e r 
words, something o f a form of r e s i p s a l o q u i t o r . To draw t h e 
c a u s a l i n f e r e n c e t h a t c l a i m a n t s e e k s i n t h i s c a s e would r e q u i r e 
a f f i r m a t i v e l y r e j e c t i n g Dr. A r m b r u s t e r ' s o p i n i o n and a n a l y s i s , a 
f a c t o r t h a t was not p r e s e n t i n V o l k . F u r t h e r m o r e , and t o r e p e a t , 
Volk i s l i m i t e d by t h e c o n s i d e r a t i o n s d i s c u s s e d i n Edwards. 

I n summary, t h e r e i s e v i d e n c e t h a t c l a i m a n t ' s hands a p p e a r e d 
abnormal b e f o r e she c o u l d p o s s i b l y have been exposed t o TCE; t h e r e 
i s e v i d e n c e t h a t c l a i m a n t ' s g l o v e s kept h e r from h a v i n g any d i r e c t 
s k i n c o n t a c t w i t h TCE; t h e r e i s t h e u n e x p l a i n e d f a c t of s i m i l a r 
symptoms i n c l a i m a n t ' s f e e t which were not exposed t o TCE; and 
t h e r e i s m e d i c a l e v i d e n c e t h a t , even i f t h e r e were TCE e x p o s u r e , 
o n e - a n d - a - h a l f days of exposure c o u l d not have produced t h e immedi
a t e a p p e a r a n c e of the advanced s t a g e of Raynaud's Phenomenon. At 
most, V o l k would p e r m i t an i n f e r e n c e of c a u s a t i o n ; i t does not com
p e l s u c h an i n f e r e n c e . And f o r a l l of t h e f o r e g o i n g r e a s o n s , we 
a r e not pur s u a d e d by t h i s r e c o r d t h a t c l a i m a n t h a s e s t a b l i s h e d t h e 
c o m p e n s a b i l i t y of h e r c l a i m . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 8, 1981 i s r e v e r s e d . The 
A p r i l 30, 1981 d e n i a l i s r e i n s t a t e d and a f f i r m e d . 

Board Member L e w i s D i s s e n t i n g ; 

I r e s p e c t f u l l y d i s s e n t from t h e m a j o r i t y o p i n i o n on both t h e 
e v i d e n c i a r y q u e s t i o n and t he c o m p e n s a b i l i t y i s s u e . 

I . 

With r e s p e c t t o the e v i d e n c i a r y i s s u e , t h e e v i d e n c e i n q u e s 
t i o n i s a r e p o r t from Dr. E m i l Bardana o f t h e U n i v e r s i t y of Oregon 
H e a l t h S c i e n c e s C e n t e r . I t a p p e a r s from t h e a f f i d a v i t s of Dr. 
Bardana and c l a i m a n t ' s c o u n s e l t e g e t h e r w i t h o t h e r e v i d e n c e i n t h e 
r e c o r d t h a t Dr. Bardana h a s t r e a t e d a p p r o x i m a t e l y 300 p a t i e n t s 
a f f e c t e d by Raynaud's D i s e a s e and t h a t he i s a r e c o g n i z e d e x p e r t on 
t h i s c o n d i t i o n . I t a l s o a p p e a r s t h a t one of the p h y s i c i a n s who 
i n i t i a l l y examined and t r e a t e d c l a i m a n t i n h i s r e p o r t i n d i c a t e d 
t h a t he had t a l k e d w i t h Dr. Bardana by t e l e p h o n e and r e f e r r e d t o a 
s t a t e m e n t made by Dr. Bardana d u r i n g t h a t c o n v e r s a t i o n t e n d i n g t o 
i n d i c a t e t h a t t h i s c l a i m was not compensable. I n i t s b r i e f on 
Board r e v i e w , the employer i n p a r t r e l i e s on t h i s r e f e r e n c e t o Dr. 
Bardana's o p i n i o n . 
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I would i n f e r from t h e s e f a c t s t h a t the p r o f f e r e d e v i d e n c e i s , 
v e r y p r o b a b l y , h i g h l y r e l e v a n t and p r o b a t i v e c o n c e r n i n g t h e c r i t i 
c a l and complex c a u s a t i o n i s s u e i n t h i s c a s e . As noted by t h e 
m a j o r i t y , s i n c e Dr. Bardana was out o f the c o u n t r y on s a b b a t i c a l 
l e a v e and not a c c e p t i n g p a t i e n t s u n t i l a f t e r t h e l a s t h e a r i n g 
h e r e i n , t h e r e p o r t c o u l d not have been o b t a i n e d p r i o r t o t h e h e a r 
i n g . The law r e q u i r e s no more tha n a showing t h a t w i t h due d i l i 
gence t h e e v i d e n c e c o u l d not have been o b t a i n e d p r i o r t o t h e c l o s e 
of t h e h e a r i n g . The m a j o r i t y reasons, t h a t c l a i m a n t c o u l d have men
t i o n e d t o the R e f e r e e a t h e a r i n g t h a t t h e r e was a p o s s i b i l i t y t h a t 
c l a i m a n t c o u l d g e t i n t o s e e Dr. Bardana and, presumably, t h e r e f o r e 
t h e r e c o r d c o u l d have been l e f t open t o a w a i t t h e outcome. I am 
p e r s o n a l l y s a t i s f i e d t h a t no R e f e r e e would o r s h o u l d l e a v e the 
r e c o r d open f o r an unknown l e n g t h of time b a s e d upon a r e p r e s e n t a 
t i o n t h a t a p h y s i c i a n who was not a c c e p t i n g new p a t i e n t s a t the 
t i m e , might a t some f u t u r e time a r r a n g e an e x a m i n a t i o n and submit 
a r e p o r t which may o r may not c o n t a i n p r o b a t i v e i n f o r m a t i o n . 

F o r t h e s e r e a s o n s , I f a v o r remanding t h i s c a s e t o the R e f e r e e 
f o r i n c l u s i o n of Dr. Bardana's r e p o r t i n t o the r e c o r d and a l l o w i n g 
t h e employer a r e a s o n a b l e o p p o r t u n i t y t o submit r e b u t t a l e v i d e n c e . 

I I . 

On t h e m e r i t s of the c l a i m i t s e l f , t h e m a j o r i t y i d e n t i f i e s 
f o u r f a c t o r s which t h e y b e l i e v e m i l i t a t e a g a i n s t c o m p e n s a b i l i t y . 
F i r s t , t h e m a j o r i t y n o t e s t h a t t h e r e i s e v i d e n c e t h a t c l a i m a n t ' s 
hands were abnormal b e f o r e t h e e xposure t o TCE. The e v i d e n c e i n 
q u e s t i o n c o n s i s t s of t h e t e s t i m o n y of an employee of Peco Manu
f a c t u r i n g who r e c a l l e d t h e a ppearance o f c l a i m a n t ' s hands when 
c l a i m a n t l i t a c i g a r e t t e d u r i n g the f i r s t day of h e r employment. 
C o n s i d e r i n g t h e mundane n a t u r e of such an a c t and t h e l a p s e of time 
between the a l l e g e d i n c i d e n t and the h e a r i n g , I f i n d t h e w i t n e s s ' s 
memory t r u l y r e m a r k a b l e . Moreover, t h e r e i s no o t h e r e v i d e n c e t h a t 
c l a i m a n t h a s p r e - e x i s t i n g problems w i t h h e r hands, p a r t i c u l a r l y , 
c l a i m a n t n e v e r sought t r e a t m e n t f o r any c o n d i t i o n a f f f e c t i n g h e r 
h a n d s . L a s t l y , even i f c l a i m a n t had p r e - e x i s t i n g problems w i t h h e r 
hands, I would f i n d t h a t the hand c o n d i t i o n worsened so s i g n i f i 
c a n t l y a f t e r t h e e x p o s u r e t o TCE a t Peco M a n u f a c t u r i n g t h a t i t 
amounts t o a new c o n d i t i o n . 

Second, the m a j o r i t y o p i n i o n d i s c u s s e s t h e e v i d e n c e t e n d i n g t o 
i n d i c a t e t h a t c l a i m a n t ' s g l o v e s kept h e r from any d i r e c t s k i n con
t a c t w i t h TCE. D e s p i t e t h e employer's c h a r a c t e r i z a t i o n s of c l a i m 
a n t ' s s t a t e m e n t s and t e s t i m o n y , and the m a j o r i t y ' s q u e s t i o n i n g of 
c l a i m a n t ' s c r e d i b i l i t y on t h i s i s s u e , c l a i m a n t n e v e r s t a t e d c a t e 
g o r i c a l l y t h a t t h e g l o v e s she was w e a r i n g had h o l e s i n them. She 
r e p o r t e d t o examining p h y s i c i a n s and t e s t i f i e d t h a t she f e l t t h e 
s u b s t a n c e on h e r hands and s u r m i s e d t h a t t h e r e might have been 
h o l e s i n the g l o v e s . For the same r e a s o n noted above, I f i n d t h e 
t e s t i m o n y of the e m p l o y e - w i t n e s s who r e c a l l e d t h a t she used t h e 
same g l o v e s a s c l a i m a n t when she took o v e r t h a t w o r k s t a t i o n i n d i c a 
t i v e o f an e q u a l l y r e m a r k a b l e memory. 

The m a j o r i t y o p i n i o n does not mention c l a i m a n t ' s t e s t i m o n y 
t h a t b e c a u s e of t h e d i s c o m f o r t she f e l t w i t h w h a t e v e r was on h e r 
hands when she was working w i t h TCE she s c r u b b e d h e r hands d u r i n g 
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each b r e a k , about e v e r y two h o u r s . More i m p o r t a n t l y , t h e m a j o r i t y 
o p i n i o n a p p e a r s t o g i v e no.weight t o c l a i m a n t ' s t e s t i m o n y t h a t f o r 
a s u b s t a n t i a l p e r i o d a f t e r she q u i t working w i t h TCE she c o u l d 
s t i l l t a s t e and s m e l l i t . The m e d i c a l e v i d e n c e i n d i c a t e s TCE can 
be a b s o r b e d i n t o t h e body e i t h e r a s a vapor through t h e l u n g s o r i n 
i t s l i q u i d form through t h e s k i n . When absorb e d i n l i q u i d form, 
TCE i s e x c r e t e d s l o w l y from t h e body i n p a r t through t h e l u n g s , 
r e s u l t i n g i n the p e r s o n who has absor b e d the c h e m i c a l b e i n g a b l e 
t o s m e l l and " t a s t e " t h e c h e m i c a l f o r a s u b s t a n t i a l p e r i o d a f t e r 
e x p o s u r e c e a s e s . 

Moreover, t h e r e a r e c a s e s i n m e d i c a l l i t e r a t u r e of p e r s o n s who 
have e x p e r i e n c e d symptoms l i k e t h o s e e x p e r i e n c e d by c l a i m a n t a f t e r 
c h r o n i c and d i r e c t s k i n c o n t a c t w i t h l i q u i d TCE o r c h r o n i c i n h a l a 
t i o n of TCE i n i t s vapor form. A l t h o u g h a Raynaud's Phenomenon
l i k e r e a c t i o n t o TCE ex p o s u r e i s r a r e and c o n s i d e r e d t o be an i d i o 
s y n c r a t i c r e s p o n s e of t he p e r s o n a f f e c t e d by i t , n e v e r t h e l e s s , i t 
i s c l e a r t h a t e x p o s u r e t o TCE a t some l e v e l of ex p o s u r e c a n c a u s e 
Raynaud's Phenomenom t o d e v e l o p . As noted by t he m a j o r i t y , t h e 
f a c t t h a t no p r e v i o u s c a s e a s been r e p o r t e d o f Raynaud's Phenomenon 
r e s u l t i n g from a b r i e f e x posure t o TCE does not n e g a t e t h e p o s s i 
b i l i t y t h a t c l a i m a n t may have e x p e r i e n c e d an i d i o s y n c r a t i c r e s p o n s e 
t o t h e c h e m i c a l . 

The m a j o r i t y f u r t h e r r e l i e s on an o b s c u r e r e f e r e n c e by an 
exa m i n i n g p h y s i c i a n who o b s e r v e d " c y a n o t i c d i s c o l o r a t i o n " of c l a i m 
a n t ' s f e e t a s w e l l as h e r hand, n o t i n g t h a t c l a i m a n t n e i t h e r 
a l l e g e s nor i s t h e r e e v i d e n c e o f any TCE exposure t o c l a i m a n t ' s 
f e e t . A p a r t from the f a c t t h a t Dr. E b e r t was t h e o n l y p h y s i c i a n t o 
have o b s e r v e d f o o t d i s c o l o r a t i o n , even i f t r u e , t h a t does not 
ne g a t e two o t h e r f a c t o r s : ( 1 ) t h e more s e r i o u s symptoms and i m p a i r 
ment c l a i m a n t e x p e r i e n c e d i n h e r hands ( e . g . , b u r n i n g s e n s a t i o n , 
p a r a s t h e s i a , and s t i f f n e s s ) were not p r e s e n t i n h e r f e e t , and ( 2 ) 
one c a n l i t e r a l l y have " c o l d f e e t " a t t r i b u t a b l e t o n e r v o u s n e s s 
a r i s i n g from a m e d i c a l e x a m i n a t i o n . Moreover, a s noted e a r l i e r , 
c l a i m a n t may have had Raynaud's Phenomenon-like symptoms b e f o r e t h e 
e x p o s u r e t o TCE a t Peco M a n u f a c t u r i n g which s u b s e q u e n t l y a f f e c t e d 
h e r f e e t , but I am c o n v i n c e d t h a t t h e TCE ex p o s u r e c a u s e d o r 
s i g n i f i c a n t l y worsened t h e c o n d i t i o n i n c l a i m a n t ' s hands. 

F o u r t h , t h e m a j o r i t y c o n c l u d e s t h a t t h e l e n g t h o f c l a i m a n t ' s 
e x p o s u r e t o TCE was i n s u f f i c i e n t t o produce t h e advance s t a g e s o f 
Raynaud's Phenomenon. C o n s i d e r i n g the a b s e n c e o f knowledge c o n 
c e r n i n g t h e e t i o l o g y of Raynaud's Phenomenon and t h e l a c k o f i n f o r 
m ation on how much TCE i s enough t o c a u s e Raynaud's Phenomenon-like 
symptoms, I f i n d Dr. Leveque's a n a l y s i s more p e r s u a s i v e t h a n t h a t 
o f Dr. A r m s b r u s t e r who a p p e a r s t o a g r e e t h a t a p e r s o n c a n have an 
i d i o s y n c r a t i c r e s p o n s e t o TCE but, w i t h o u t e x p l a n a t i o n , r e j e c t s t h e 
p o s s i b i l i t y t h a t c l a i m a n t c o u l d have had s u c h a r e a c t i o n . Dr. 
Leveque e x p l a i n e d how he b e l i e v e d t h e TCE a c t e d on t h e t i s s u e s o f 
c l a i m a n t ' s f i n g e r s and hands t o produce t h e symptoms she e x p e r i 
e n c e d . Dr. A r m b r u s t e r m e r e l y r e l i e d on t h e a b s e n c e o f a r e f e r e n c e 
i n t h e m e d i c a l l i t e r a t u r e o f Raynaud's Phenomenon symptoms o c c u r i n g 
f o l l o w i n g a b r i e f e x p o s u r e t o TCE. 

I a g r e e w i t h t h e m a j o r i t y t h a t t h e t h r u s t of Edwards v. S A I F , 
30 Or App 21 (1977) i s t o t h e e f f e c t t h a t a t e m p o r a l r e l a t i o n s h i p 
a l o n e f r e q u e n t l y i s i n s u f f i c i e n t t o prove c o m p e n s a b i l i t y , p a r t i c u -
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l a r l y where complex m e d i c a l i s s u e s a r e r a i s e d . However, h e r e we 
h a v e f a r more tha n a mere temporal r e l a t i o n s h i p between e x p o s u r e 
and t h e o n s e t of symptoms. We have t h e t e s t i m o n y of Dr. Leveque, 
an e x p e r t i n pharmacology and t o x i c o l o g y t o g e t h e r w i t h m e d i c a l 
l i t e r a t u r e e s t a b l i s h i n g t h a t TCE e x p o s u r e can r e s u l t i n t h e o n s e t 
o f Raynaud's Phenomenon symptoms. 

The m a j o r i t y r e j e c t s V o l k v. B i r d s e y e D i v i s i o n , 16 Or App 349 
(1974) a s l e g a l a u t h o r i t y s u p p o r t i n g c o m p e n s a b i l i t y i n t h i s c a s e 
b e c a u s e i n V o l k t h e r e was no m e d i c a l e v i d e n c e c o n t r a i n d i c a t i n g a 
c a u s a l r e l a t i o n s h i p between the c h e m i c a l e x p o s u r e and the eye con
d i t i o n t h a t d e v e l o p e d . T h i s i s a somewhat s t r a i n e d r e a d i n g of t h e 
e v i d e n c e i n V o l k . I n any e v e n t , i n Volk, i t was unknown what the 
c h e m i c a l was c l a i m a n t got i n h e r e y e s ; i t was unknown what c a u s e d 
t h e c o n d i t i o n she d e v e l o p e d ( c o n j u n c t i v i t i s ) ; and i t was most 
a s s u r e d l y unknown whether t h e r e was any c a u s a l r e l a t i o n s h i p between 
t h e c h e m i c a l t h e c l a i m a n t was exposed t o and t h e c o n d i t i o n s h e 
d e v e l o p e d . Here, we not o n l y know t h e p r e c i s e c h e m i c a l c l a i m a n t 
was exposed t o but t h a t the c h e m i c a l i n q u e s t i o n , t r i c h l o r o e t h y -
l e n e , can c a u s e Raynaud's Phenomenon. 

The p a r t i e s have c i t e d a number of c a s e s i n s u p p o r t of t h e i r 
r e s p e c t i v e p o s i t i o n s . By and l a r g e t h e c a s e s s t a n d f o r not much 
more t h a n a f a c t u a l d e t e r m i n a t i o n by the C o u r t of A p p e a l s e x e r 
c i s i n g i t s de novo f a c t f i n d i n g f u n c t i o n whether i n l i g h t of t h e 
e v i d e n c e i n e a c h c a s e s e s t a b l i s h e d a c a u s a t i v e r e l a t i o n s h i p between 
an o n - t h e - j o b e v e n t and a c o n d i t i o n . M andell v. S A I F , 41 Or App 
253 (1979) and R i u t t a v. Mayflower Farms, I n c . , 19 Or App 278 
(1974) I r e g a r d a s so f a c t u a l l y d i f f e r e n t from t h i s c a s e t h a t t h e r e 
a r e o f l i t t l e p r e c e d e n t a l v a l u e h e r e . R a i n e s v. Hines Lumber Co., 
36 Or App 715 (1978) i s c l e a r l y d i s t i n g u i s h a b l e b e c a u s e t h e r e i t 

was t o t a l l y s p e c u l a t i v e whether t h e c l a i m a n t had e x p e r i e n c e d any 
j o b - r e l a t e d e v e n t which c o u l d have c a u s e d t h e h e a r t a t t a c k . Of the 
c a s e s c i t e d by t h e employer, Edwards v. S A I F , s u p r a , i s most on 
p o i n t . However, i n Edwards, t h e C o u r t noted t h a t no d o c t o r was 
w i l l i n g t o make a f l a t s t a t e m e n t t h a t t h e r e a c a u s a l c o n n e c t i o n 
between t h e i n j u r y and the o n s e t o f symptoms a p p a r e n t l y a t some 
s u b s t a n t i a l l y l a t e r t i me. Here, the o n s e t of symptoms was immedi
a t e and Dr. Leveque not o n l y opinend t h a t t h e r e was a c a u s a l r e l a 
t i o n s h i p but p r o v i d e d a cogent e x p l a n a t i o n how the TCE a c t e d on 
c l a i m a n t ' s f i n g e r s and hands t o produce the symptoms she d e v e l o p e d . 

I n summary, I b e l i e v e t h a t t h e most s i g n i f i c a n t f a c t s a r e 
u n c o n t r o v e r t e d : c l a i m a n t ' s j o b i n v o l v e d working w i t h TCE; i n t h e 
c o u r s e o f w orking w i t h TCE c l a i m a n t f e l t something on h e r hands and 
s c r u b b e d them r e p e a t e d l y ; c l a i m a n t t a s t e d t h e c h e m i c a l i n h e r mouth 
f o r a s u b s t a n t i a l p e r i o d a f t e r she c e a s e working w i t h TCE; t h e 
o n s e t o f symptoms c o i n c i d e d w i t h t h e e x p o s u r e t o TCE a t Peco Manu
f a c t u r i n g ; i t i s known to m e d i c a l s c i e n c e t h a t TCE can r e s u l t i n 
t h e o n s e t o f the symptoms c l a i m a n t e x p e r i e n c e d ; and i t i s not known 
t o m e d i c a l s c i e n c e what l e v e l o f e xposure i s n e c e s s a r y t o produce 
the symptoms c l a i m a n t e x p e r i e n c e d . T h i s i s more t h a n s u f f i c i e n t i n 
my mind and under the Edwards and Volk c a s e s t o e s t a b l i s h compen
s a b i l i t y . 
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I I I . 

The employer a l s o r a i s e d t h e i s s u e on Board r e v i e w o f t h e p r o 
p r i e t y of t h e R e f e r e e ' s award o f an a t t o r n e y ' s f e e t o c l a i m a n t ' s 
a t t o r n e y i n t h e amount of £4500. The employer c o n t e n d s t h a t t h e 
f e e i s e x c e s s i v e when compared t o awards i n comparable c a s e s . How
e v e r , the employer does not draw our a t t e n t i o n t o any o t h e r c a s e s , 
c omparable o r o t h e r w i s e . The h e a r i n g i n t h i s c a s e i n v o l v e d 8 l a y 
w i t n e s s e s and two e x p e r t w i t n e s s e s and r e q u i r e d two h a l f - d a y h e a r 
i n g s . C l a i m a n t ' s c o u n s e l s u b m i t t e d an a f f i d a v i t d e t a i l i n g t h e time 
he s p e n t i n t h e p r e p a r a t i o n and l i t i g a t i o n o f t he c a s e t o g e t h e r 
w i t h h i s h o u r l y r a t e . The t o t a l c l a i m e d came t o $6,106. The 
employer d i d not contend t h a t any of the i t e m s l i s t e d on t h e a f f i 
d a v i t were u n n e c e s s a r y t o t h e p r e p a r a t i o n of t h e c a s e . Moreover, 
t h e h o u r l y r a t e used by c l a i m a n t ' s c o u n s e l i n t h e c o m p u t a t i o n o f 
the v a l u e o f h i s s e r v i c e s i s a v e r y r e a s o n a b l e one. Even a s i t i s , 
c l a i m a n t ' s c o u n s e l was awarded o n l y about t w o - t h i r d s of the amount 
c l a i m e d i n t h e a f f i d a v i t . 

C l a i m a n t ' s c o u n s e l has not contended on r e v i e w t h a t t h e award 
was i n s u f f i c i e n t . I t a p p e a r s t o me t h a t the £4500 award r e f l e c t s 
t h e p r o d u c t o f a w e l l r e s e a r c h e d , w e l l p r e p a r e d , and w e l l l i t i g a t e d 
c a s e . Without knowing what the employer c o n s i d e r s t o be a compar
a b l e c a s e o r i n what s p e c i f i c way t h e f e e c l a i m e d i s e x c e s s i v e , I 
s e e no b a s i s f o r r e d u c i n g the award. 

F u r t h e r , I would award c l a i m a n t ' s c o u n s e l a f e e of $1000 f o r 
h i s s e r v i c e s on Board r e v i e w c l a i m f o r h i s s e r v i c e s on the m e r i t s 
of t h e c l a i m and £250 f o r the motion r e q u e s t i n g remand t o c o n s i d e r 
newly d i s c o v e r e d e v i d e n c e . 

F o r t h e s e r e a s o n s , I r e s p e c t f u l l y d i s s e n t from t h e Board's 
o r d e r h e r e i n . I would remand t h i s c a s e t o the R e f e r e e f o r i n c l u 
s i o n of Dr. Bardana's r e p o r t o r , i n t h e a l t e r n a t i v e , I would a f f i r m 
t h e R e f e r e e ' s o r d e r and award a t t o r n e y ' s f e e s t o c l a i m a n t ' s a t t o r 
ney a c c o r d i n g l y . 

GREG A. BECKER, Cl a i m a n t WCB 81-03161 
Coons & H a l l , C l a i m a n t ' s A t t o r n e y s December 8, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 

Reviewed by Board Members B a r n e s and F e r r i s . 

The c l a i m a n t and S A I F C o r p o r a t i o n b o t h r e q u e s t r e v i e w o f 
R e f e r e e Mannix's o r d e r w h i c h : (1) u p h e l d S A I F ' s d e n i a l o f c l a i m 
a n t ' s a g g r a v a t i o n c l a i m ; ( 2 ) o r d e r e d S A I F t o pay f o r c l a i m a n t ' s 
back s u r g e r y p u r s u a n t t o ORS 656.245; ( 3 ) o r d e r e d S A I F t o pay tem
p o r a r y t o t a l d i s a b i l i t y from t h e time o f s u r g e r y u n t i l c l a i m a n t i s 
m e d i c a l l y s t a t i o n a r y ; ( 4 ) o r d e r e d temporary t o t a l d i s a b i l i t y t o be 
p a i d from F e b r u a r y 24, 1981 t hrough A p r i l 14, 1981; ( 5 ) awarded a 
p e n a l t y e q u a l t o 25% of t h e amount o f temporary t o t a l d i s a b i l i t y 
due; ( 6 ) awarded a p e n a l t y e q u a l t o 25% o f t h e t e m p o r a r y t o t a l d i s 
a b i l i t y t h a t would have been p a i d from June 19, 1981 through Sep
tember 22, 1982 i f the s u r g e r y had been performed when o r i g i n a l l y 
s c h e d u l e d ; ( 7 ) awarded an a t t o r n e y ' s f e e o f $1,000 f o r p r e v a i l i n g 
on t h e i s s u e o f t h e d e n i a l o f m e d i c a l s e r v i c e s ; and ( 8 ) awarded an 
a d d i t i o n a l a t t o r n e y ' s f e e o f $400 f o r p r e v a i l i n g on t h e p e n a l t y 
i s s u e s . 
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C l a i m a n t c o n t e n d s t h a t the R e f e r e e s h o u l d have o r d e r e d t h a t 
t h e c l a i m be reopened, t h a t c l a i m a n t i s e n t i t l e d t o temporary t o t a l 
d i s a b i l i t y from J a n u a r y 14, 1981 u n t i l t h e c l a i m i s c l o s e d and t h a t 
c l a i m a n t ' s a t t o r n e y s h o u l d have been awarded a l a r g e r f e e f o r s e r 
v i c e s r e n d e r e d a t t h e h e a r i n g . S A I F a s s e r t s t h a t the R e f e r e e was 
c o r r e c t i n u p h o l d i n g t h e d e n i a l o f a g g r a v a t i o n b u t was wrong i n 
o r d e r i n g S A I F t o pay f o r t h e s u r g e r y and i n a w a r d i n g any compensa
t i o n o r p e n a l t i e s . 

I 

The f i r s t i s s u e i s whether c l a i m a n t h a s s u f f e r e d an a c t u a l 
w o r s e n i n g o f h i s compensable c o n d i t i o n . The r e c o r d i n d i c a t e s t h a t 
c l a i m a n t i s s u f f e r i n g from s p o n d y l o l i s t h e s i s and s p o n d y l o l y s i s i n 
h i s low back and t h a t t h e s e c o n d i t i o n s were worsened by h i s 1976 
i n d u s t r i a l i n j u r y . W h i l e t h e o b j e c t i v e t e s t s show no s i g n i f i c a n t 
p a t h o l o g i c a l change, i t does not a u t o m a t i c a l l y f o l l o w t h a t c l a i m 
a n t ' s c o n d i t i o n h a s not worsened s i n c e t h e l a s t award o f compensa
t i o n . 

C l a i m a n t t e s t i f i e d t h a t , i n November o f 1981, t h e p a i n i n h i s 
back was s u c h t h a t he c o u l d no l o n g e r work a s a d e l i v e r y man. The 
m e d i c a l e v i d e n c e i n d i c a t e s t h a t h i s low back p a i n h a s worsened t o 
t h e p o i n t t h a t f u s i o n s u r g e r y i s t h e o n l y o p t i o n l e f t t h a t may 
p r o v i d e r e l i e f . I t i s the c o n s e n s u s o f t h e d o c t o r s who examined 
c l a i m a n t t h a t s u r g e r y i s now t h e recommended t r e a t m e n t o f c h o i c e . 
T h i s recommendation t h a t s u r g e r y i s now i n d i c a t e d i s , i n i t s e l f , 
some e v i d e n c e o f a w o r s e n i n g . We f i n d t h a t c l a i m a n t ' s p a i n , w h i l e 
s u b j e c t i v e , i s n o n e t h e l e s s r e a l and t h a t t h e i n c r e a s e i n p a i n and 
need f o r s u r g e r y c o n s t i t u t e s a w o r s e n i n g o f c l a i m a n t ' s c o n d i t i o n . 

I I . 

Having found t h a t c l a i m a n t h a s s u f f e r e d a compensable wor
s e n i n g o f h i s c o n d i t i o n , t h e n e x t i s s u e i s whether c l a i m a n t i s 
e n t i t l e d t o t emporary t o t a l d i s a b i l i t y c o mpensation. W h i l e 
c l a i m a n t f a i l e d t o p r o v i d e t h e c a r r i e r w i t h s u f f i c i e n t m e d i c a l 
v e r i f i c a t i o n of h i s w o r s e n i n g t o t r i g g e r t h e payment of i n t e r i m 
c o m p e n s a t i o n a t the t i m e o f t h e c l a i m , we f i n d t h a t he d i d p r o v e 
e n t i t l e m e n t t o temporary t o t a l d i s a b i l i t y c ompensation a t t h e 
h e a r i n g . Based on c l a i m a n t ' s c r e d i b l e t e s t i m o n y on the i mpact o f 
h i s i n c r e a s i n g p a i n on h i s a b i l i t y t o work and t h e d i a g n o s e s o f 
h i s back problems i n the r e p o r t s of D r s . Hardiman, W i l s o n and 
Thompson, we f i n d t h a t c l a i m a n t was u n a b l e t o work a t the t i m e o f 
Dr. Hardiman*s J a n u a r y 13, 1981 r e q u e s t f o r r e o p e n i n g . Thus, 
c l a i m a n t i s e n t i t l e d t o temporary t o t a l d i s a b i l i t y c o m p ensation 
from J a n u a r y 14, 1981 u n t i l h i s c l a i m i s c l o s e d p u r s u a n t t o ORS 
656.268. 

I l l 

The n e x t i s s u e i s whether S A I F ' s March 3, 1981 d e n i a l and 
t e r m i n a t i o n o f i n t e r i m compensation were u n r e a s o n a b l e . S A I F d e n i e d 
t h e r e q u e s t f o r r e o p e n i n g "due t o l a c k o f c o o p e r a t i o n and r e s p o n s e " 
on c l a i m a n t ' s p a r t . With t h e v a l u e o f h i n d s i g h t we f i n d t h a t t h e r e 
was n o t a l a c k of c o o p e r a t i o n by c l a i m a n t , but m e r e l y a breakdown 
i n communication a s t o where c l a i m a n t was l i v i n g and whether o r not 
he would be a b l e t o appear f o r a s c h e d u l e d m e d i c a l appointment. 
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However, g i v e n t h e i n f o r m a t i o n t h a t S A I F had a v a i l a b l e t o i t a t t h e 
time, we cannot s a y t h a t t h e d e n i a l was u n r e a s o n a b l e . 

The R e f e r e e found S A I F ' s March 3, 1981 d e n i a l and c e s s a t i o n o f 
temporary t o t a l d i s a b i l i t y payments were not i n conformance w i t h 
t h e r e q u i r e m e n t s o f OAR 436-54-281 and OAR 436-54-283. 

On J a n u a r y 13, 1981 Dr. Hardiman r e p o r t e d t o S A I F : 

" I t h i n k i t i s time t o re-open Greg's 
c l a i m . He u n q u e s t i o n a b l y h a s a symptomatic 
s p o n d y l o l y s i s t h a t h a s not responded t o 
n o n o p e r a t i v e t r e a t m e n t and t h e p a t i e n t 
seems t o i n d i c a t e t h a t he would l i k e t o 
have s u r g e r y . " 

Nowhere i n t h i s s t a t e m e n t nor i n Dr. Hardiman's c h a r t n o t e s 
r e c e i v e d by S A I F on J a n u a r y 23, 1981 was t h e r e any m e d i c a l v e r i f i 
c a t i o n o f c l a i m a n t ' s i n a b i l i t y t o work a s a r e s u l t o f t h e a l l e g e d 
w o r s e n i n g . Thus, S A I F had no duty t o b e g i n p a y i n g i n t e r i m compen
s a t i o n . ORS 6 5 6 . 2 7 3 ( 6 ) . S i n c e S A I F was under no dut y t o pay 
i n t e r i m compensation, we c o n c l u d e t h a t i t was not s u b j e c t t o t h e 
p r o c e d u r e s s e t f o r t h i n OAR 436-54-281 and OAR 436-54-283. 

The R e f e r e e a l s o found t h a t t h e March 3, 1981 d e n i a l was not a 
d e n i a l of t h e m e r i t s o f t h e a g g r a v a t i o n c l a i m . We d i s a g r e e . T h e r e 
was o n l y one a g g r a v a t i o n c l a i m made by c l a i m a n t and S A I F i s s u e d a 
f o r m a l d e n i a l o f t h a t c l a i m . Once an i n s u r e r d e n i e s a c l a i m , f o r 
wh a t e v e r r e a s o n , t h e i n s u r e r i s no l o n g e r o b l i g a t e d t o make i n t e r i m 
c o m p e n s a t i o n payments. T h e r e f o r e , t h e r e i s no b a s i s f o r p e n a l i z i n g 
S A I F f o r i t s p r o c e s s i n g o f t h e c l a i m o r f o r t h e t e r m i n a t i o n o f 
i n t e r i m c o m pensation payments. 

I V 

The f i n a l i s s u e s i n v o l v e a t t o r n e y f e e s . The p a r t i e s d e v o t e 
j u s t a s e n t e n c e o r two t o t h e s e i s s u e s i n t h e i r b r i e f s , c l a i m a n t 
s u g g e s t i n g t h e R e f e r e e ' s award was i n a d e q u a t e and S A I F a p p a r e n t l y 
c o n t e n d i n g i t was e x c e s s i v e . Although t h e p a r t i e s ' p o s i t i o n s a r e 
t h u s undeveloped, we t h i n k t h e a p p r o p r i a t e a n a l y s i s of a t t o r n e y 
f e e s i n t h i s c a s e i s a s f o l l o w s . 

F i r s t , s i n c e we d i s a g r e e w i t h t h e R e f e r e e ' s award o f p e n a l 
t i e s , i t n e c e s s a r i l y f o l l o w s t h a t t h e $400 a t t o r n e y ' s f e e awarded 
f o r t h o s e i s s u e s cannot s t a n d . 

The R e f e r e e a l s o awarded c l a i m a n t ' s a t t o r n e y $1,000 f o r p r e 
v a i l i n g on t h e i s s u e of d e n i a l of m e d i c a l s e r v i c e s . Whether r e l i e f 
i s g r a n t e d f o r d e n i a l of m e d i c a l s e r v i c e s o r d e n i a l o f a g g r a v a t i o n 
r e o p e n i n g , t h e e f f o r t s expended a r e t h e same; however, t h e r e s u l t s 
o b t a i n e d a r e g r e a t e r under our f i n d i n g s ( e n t i t l e m e n t t o a g g r a v a t i o n 
r e o p e n i n g ) t h a n under the R e f e r e e ' s f i n d i n g s ( e n t i t l e m e n t t o medi
c a l s e r v i c e s ) . A l l t h i n g s c o n s i d e r e d , we c o n c l u d e t h a t c l a i m a n t ' s 
a t t o r n e y s h o u l d be awarded $1,200 f o r s e r v i c e s r e n d e r e d a t t h e 
h e a r i n g and $700 f o r s e r v i c e s r e n d e r e d on Board r e v i e w . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 25, 1981 i s r e v e r s e d . 
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The S A I F C o r p o r a t i o n ' s March 3, 1981 d e n i a l i s s e t a s i d e and 
c l a i m a n t ' s a g g r a v a t i o n c l a i m i s remanded f o r a c c e p t a n c e and p r o c e s 
s i n g , i n c l u d i n g : ( 1 ) S A I F s h a l l pay f o r t h e recommended back 
s u r g e r y ; and (2) S A I F s h a l l pay c l a i m a n t compensation f o r temporary 
t o t a l d i s a b i l i t y from J a n u a r y 14, 1981 u n t i l t h e c l a i m i s c l o s e d 
p u r s u a n t t o ORS 656.268, l e s s time worked and l e s s amounts p r e 
v i o u s l y p a i d . 

C l a i m a n t ' s a t t o r n e y i s awarded, a s a r e a s o n a b l e a t t o r n e y ' s 
f e e , $1,200 f o r s e r v i c e s r e n d e r e d a t t h e h e a r i n g ( i n l i e u o f t h e 
R e f e r e e ' s a t t o r n e y ' s f e e award) and $700 f o r s e r v i c e s r e n d e r e d on 
Board r e v i e w , t o be p a i d by t h e S A I F C o r p o r a t i o n i n a d d i t i o n t o 
c o m p e n s a t i o n . 

A l l o t h e r r e l i e f c l a i m a n t s e e k s i s d e n i e d . 

DUANE L. KEARNS, Cl a i m a n t WCB 81-11626, 82-05409 & 82-16M 
Gal t o n , Popick e t a l . , C l a i m a n t ' s A t t o r n e y s December 8, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order Denying Motion to Abate 
Wolf, G r i f f i t h e t a l . , Defense A t t o r n e y s 
John E. S n a r s k i s , Defense A t t o r n e y 

The employer, Holman T r a n s f e r , and i t s i n s u r e r , E B I Companies, 
r e q u e s t t h e Board t o a b a t e R e f e r e e W i l l i a m s ' o r d e r of October 29, 
1982 p e n d i n g e x p e d i t e d r e v i e w o f t h a t o r d e r by t h e B o a r d . The 
R e f e r e e o r d e r e d E B I t o pay i n t e r i m c o m pensation from the d a t e o f 
r e c e i p t of a November 9, 1981 m e d i c a l r e p o r t , through June 23, 
1982, w h i c h amounts t o a p p r o x i m a t e l y $9,100.00. The R e f e r e e a l s o 
o r d e r e d I n d u s t r i a l I n d e m n i t y I n s u r a n c e Co. t o pay c l a i m a n t tempo
r a r y t o t a l d i s a b i l i t y b e n e f i t s f o r t h e same p e r i o d o f time, 
t o t a l i n g a p p r o x i m a t e l y $9,700.00. E B I c o n t e n d s t h a t a h a r d s h i p i s 
c r e a t e d i n t h a t n e i t h e r i n s u r e r w i l l be e n t i t l e d t o o f f s e t o r 
r e c o u p t h e b e n e f i t s under ORS 6 56.313(2) s h o u l d t h e Board o r c o u r t 
f i n d t h a t i t was improper t o o r d e r two i n s u r e r s t o pay temporary 
t o t a l d i s a b i l i t y b e n e f i t s c o n c u r r e n t l y on a s i n g l e c l a i m , and a d d i 
t i o n a l l y t h a t ORS 656.210 r e q u i r e s t h a t a c l a i m a n t r e c e i v e no more 
th a n 100% o f the a v e r a g e weekly wage f o r any p e r i o d o f temporary 
t o t a l d i s a b i l i t y . 

E v en assuming t h a t E B I ' s argument — t h a t a R e f e r e e c a n n o t 
o r d e r the payment o f time l o s s c ompensation t o a c l a i m a n t from two 
d i f f e r e n t i n s u r e r s f o r the same p e r i o d o f time -- i s c o r r e c t , t h e 
l e g i s l a t u r e h a s n e v e r t h e l e s s p r o v i d e d i n 656.313 t h a t c o m p e n s a t i o n , 
even e r r o n e o u s l y o r d e r e d compensation, must be p a i d p ending Board 
r e v i e w and a p p e a l t o the C o u r t o f A p p e a l s . See Rak v S A I F , 31 Or 
App 125 ( 1 9 7 7 ) ; Wisherd v. P a u l Koch Volkswagen, 28 Or App 513 
( 1 9 7 7 ) . Under the s t a t u t e and our a u t h o r i t y , i t i s i r r e l e v a n t 
whether a h a r d s h i p t o an i n s u r e r o r a w i n d f a l l t o a c l a i m a n t w i l l 
e n s u e . 

The motion t o a b a t e i s d e n i e d . 

I T I S SO ORDERED. 
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ROSE E. PEDERSON, Cl a i m a n t WCB 81-07895 
Welch, Bruun e t a l . , C l a i m a n t ' s A t t o r n e y s December 8, 1982 
Schwabe, W i l l i a m s o n e t a l . , Defense A t t o r n e y s Order on Review 

Reviewed by Board Members L e w i s and B a r n e s . 

The c l a i m a n t and t h e i n s u r e r have b o t h r e q u e s t e d r e v i e w o f 
R e f e r e e F i n k ' s o r d e r which awarded a 10% u n s c h e d u l e d d i s a b i l i t y t o 
c l a i m a n t f o r h e r neck c o n d i t i o n , approved t h e time l o s s payments 
a l r e a d y made t o c l a i m a n t , approved t h e i n s u r e r ' s c o l l e c t i o n o f an 
overpayment, d e n i e d a r e q u e s t f o r p e n a l t i e s and awarded c l a i m a n t ' s 
a t t o r n e y 25% of the permanent d i s a b i l i t y award. 

C l a i m a n t a r g u e s t h a t the 10% permanent d i s a b i l i t y award i s 
i n a d e q u a t e , t h a t the R e f e r e e e r r e d i n r e f u s i n g t o admit t h e March 
29, 1982 r e p o r t of Dr. B e r k e l e y , t h a t t h e i n s u r e r s h o u l d have been 
p e n a l i z e d f o r f a i l i n g t o produce a m e d i c a l r e p o r t a f t e r r e c e i v i n g 
a r e q u e s t from c l a i m a n t and t h a t t h e i n s u r e r s h o u l d have been pen
a l i z e d f o r improper c o l l e c t i o n of an overpayment. I n s u r e r a s s e r t s 
t h a t c l a i m a n t h a s s u f f e r e d no permanent d i s a b i l i t y a s a r e s u l t o f 
h e r compensable i n j u r y and t h a t t h e R e f e r e e c o r r e c t l y d e c i d e d t h e 
e v i d e n t i a r y and p e n a l t y i s s u e s . 

We a f f i r m and adopt t h e R e f e r e e ' s o r d e r on a l l i s s u e s e x c e p t : 
( I ) t h e i s s u e o f a p e n a l t y f o r f a i l u r e t o produce c e r t a i n m e d i c a l 
r e p o r t s ; and ( I I ) e x t e n t o f d i s a b i l i t y . 

I 

OAR 436-83-460 p r o v i d e s t h a t an i n s u r e r o r s e l f - i n s u r e d 
employer s h a l l , upon demand by a c l a i m a n t who h a s r e q u e s t e d a 
h e a r i n g , " f u r n i s h t o c l a i m a n t o r h i s r e p r e s e n t a t i v e w i t h o u t c o s t 
c o p i e s of a l l m e d i c a l and v o c a t i o n a l r e p o r t s and o t h e r documents 
r e l e v a n t and m a t e r i a l t o t h e c l a i m . " ( E m p h a s i s added.) I n t h i s 
c a s e i t i s c l e a r t h a t c l a i m a n t made s u c h a demand. I t i s a l s o 
c l e a r t h a t the employer d i d not p r o v i d e c o p i e s o f Dr. P i a t t ' s 
r e p o r t s d a t e d August 19, October 20 and December 18, 1981 i n a 
t i m e l y manner i n a c c o r d a n c e w i t h OAR 436-83-460. 

The employer a p p e a r s t o argue t h a t t h e t h r e e m e d i c a l r e p o r t s 
i n q u e s t i o n were not " r e l e v a n t and m a t e r i a l t o t h e c l a i m " w i t h i n 
the meaning of OAR 436-83-460. I f t h a t i s t h e e m p l o y e r ' s argument, 
we t h i n k i t i s b a s e d upon an i n c o r r e c t r e a d i n g o f our r u l e . OAR 
436-83-460 r e q u i r e s d i s c l o s u r e o f " a l l m e d i c a l and v o c a t i o n a l 
r e p o r t s and o t h e r documents r e l e v a n t t o t h e c l a i m . " As we i n t e r 
p r e t t h i s p a s s a g e , we t h i n k i t i s q u i t e c l e a r t h a t t h e a d j e c t i v e 
" a l l " m o d i f i e s " m e d i c a l and v o c a t i o n a l r e p o r t s " and t h e a d j e c t i v e s 
" r e l e v a n t and m a t e r i a l " modify " o t h e r documents." S t a t e d d i f f e r 
e n t l y , t h e r u l e s r e q u i r e d i s c l o s u r e o f : ( 1 ) a l l m e d i c a l and v o c a 
t i o n a l r e p o r t s ; and (2) o t h e r r e l e v a n t and m a t e r i a l documents. I t 
i s t h u s no d e f e n s e t o contend t h a t t h e m e d i c a l r e p o r t s h e r e i n 
q u e s t i o n were "not r e l e v a n t . " 

The R e f e r e e ' s a n a l y s i s was t h a t f a i l u r e t o d i s c l o s e t h e 
r e p o r t s i n q u e s t i o n was h a r m l e s s , i . e . , t h a t t h e r e p o r t s do not 
a p p r i s e anyone of a n y t h i n g not r e v e a l e d by o r c o n t a i n e d i n E x h i b i t 
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25A." We doubt t h a t a r e q u i r e m e n t t o d i s c l o s e " a l l " m e d i c a l 
r e p o r t s l e a v e s room f o r a "redundancy" e x c e p t i o n ; b ut even assuming 
t h e e x i s t a n c e of s u c h an e x c e p t i o n , we do not a g r e e i n t h i s c a s e 
t h a t t h e c o n t e n t s o f the n o n d i s c l o s e d r e p o r t s a r e c o m p l e t e l y and 
t o t a l l y redundant of the c o n t e n t s o f t h e d i s c l o s e d r e p o r t s . On t h e 
o t h e r hand, we ag r e e w i t h t h e R e f e r e e ' s a n a l y s i s t o t h e e x t e n t t h a t 
a f a i l u r e t o d i s c l o s e redundant i n f o r m a t i o n c a n c e r t a i n l y be r e l e 
v a n t t o t h e amount of a p e n a l t y t h a t w i l l be a s s e s s e d . And b e c a u s e 
t h e r e was a c o n s i d e r a b l e o v e r l a p between t h e c o n t e n t s of t h e d i s 
c l o s e d and t he c o n t e n t s of t h e n o n d i s c l o s e d r e p o r t s i n t h i s c a s e , 
we c o n c l u d e t h a t t h e p e n a l t y f o r n o n d i s c l o s u r e s h o u l d be f a i r l y 
modest. 

I I 

C l a i m a n t ' s c e r v i c a l " c o n d i t i o n " was found t o be compensable by 
the C o u r t o f Ap p e a l s i n Pederson v. F r e d S. James & Co., 50 Or App 
273 ( 1 9 8 1 ) . The c o u r t d i d not d e f i n e t h e c e r v i c a l " c o n d i t i o n " i t 
found t o be compensable, b ut we i n f e r t h a t c l a i m a n t ' s s u b s e q u e n t 
c e r v i c a l f u s i o n was p a r t of h e r c e r v i c a l " c o n d i t i o n . " We a g r e e 
w i t h t h e R e f e r e e ' s o b s e r v a t i o n : " I do not u n d e r s t a n d t h e m e c h a n i c s 
o f how t h e neck became i n j u r e d from c l a i m a n t ' s d e s c r i p t i o n o f h e r 
employment a c t i v i t i e s [ b u t ] t h a t i s t h e law o f t h e c a s e . " S i n c e 
c o m p e n s a b i l i t y i s t h u s e s t a b l i s h e d , we t h i n k t h a t p a r t s of t h e 
emp l o y e r ' s p r e s e n t argument a r e not r e l e v a n t t o t h e i s s u e o f t h e 
e x t e n t o f c l a i m a n t ' s d i s a b i l i t y . 

The low and mid back components o f c l a i m a n t ' s c l a i m have 
r e s o l v e d w i t h o u t permanent impairment. Pederson, s u p r a . The medi
c a l r e p o r t s r e g a r d i n g c l a i m a n t ' s c e r v i c a l impairment f o l l o w i n g h e r 
f u s i o n s u r g e r y a r e not a s complete o r a s c l e a r a s we would l i k e , 
b u t we c o n c l u d e t h a t t h e prep o n d e r a n c e o f t he e v i d e n c e i n d i c a t e s 
t h a t c l a i m a n t h a s s u f f e r e d a 10% l o s s o f f u n c t i o n a s a r e s u l t o f 
t h e c e r v i c a l f u s i o n and i t s s e q u a l a e . When t h i s impairment i s 
combined w i t h t h e s o c i a l / v o c a t i o n a l f a c t o r s i n a c c o r d a n c e w i t h t h e 
g u i d e l i n e s s e t f o r t h i n OAR 436-65-600, e t s e q . , we f i n d t h a t 
c l a i m a n t i s e n t i t l e d t o an award o f 20% u n s c h e d u l e d permanent 
p a r t i a l d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 13, 1982 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . C l a i m a n t i s awarded 64° f o r 20% u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y f o r h e r c e r v i c a l i n j u r y . T h i s award 
i s i n l i e u o f t h a t g r a n t e d by t he R e f e r e e . I n a d d i t i o n , c l a i m a n t 
i s awarded a p e n a l t y o f $150 f o r t h e emp l o y e r ' s noncompliance w i t h 
OAR 436-83-460, p a y a b l e by t h e employer. The remainder o f t h e 
R e f e r e e ' s o r d e r i s a f f i r m e d . 

The f e e agreement between c l a i m a n t and h e r a t t o r n e y i s 
approved, and c l a i m a n t ' s a t t o r n e y i s a l l o w e d 25% of the i n c r e a s e d 
c o m p e n s a t i o n awarded by t h i s o r d e r (10% permanent p a r t i a l d i s a b i l 
i t y ) a s a r e a s o n a b l e f e e f o r s e r v i c e s r e n d e r e d on Board r e v i e w . 
T h i s i s i n a d d i t i o n t o t h e a t t o r n e y ' s f e e a l l o w e d by t h e R e f e r e e , 
but t h e t o t a l f e e s h a l l not exce e d $3,000. 
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BILLY W. WASHINGTON, Claimant 
Gary Berne, C l a i m a n t ' s Attorney 
SAIF Corp L e g a l , Defense A t t o r n e y 

WCB 81-02295 
December 8, 1982 
Order on Review 

Reviewed by Board Members B a r n e s and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e Braverman's 
o r d e r which s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . 
S A I F ' s p o s i t i o n , a s we u n d e r s t a n d i t , i s t h a t c l a i m a n t c a n n o t now 
a s s e r t an a g g r a v a t i o n c l a i m b e c a u s e of the r e s u l t s of p r i o r l i t i g a -

We a f f i r m and adopt t h e R e f e r e e ' s o r d e r w i t h t h e a d d i t i o n a l 
n o t a t i o n t h a t the R e f e r e e ' s c o n c l u s i o n t h a t t h e d o c t r i n e o f r e s 
j u d i c a t a does not p r e c l u d e s u c c e s s i v e a g g r a v a t i o n c l a i m s i s sup
p o r t e d by L e w i s T w i s t , 34 Van N a t t a 52, 34 Van N a t t a 290 ( 1 9 8 2 ) . 

The R e f e r e e ' s o r d e r s d a t e d October 29, 1981 and November 24, 
1981 a r e a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded $700 f o r 
s e r v i c e s r e n d e r e d on Board r e v i e w , p a y a b l e by t h e S A I F C o r p o r a t i o n . 

Reviewed by t h e Board en banc. 

The c l a i m a n t r e q u e s t s r e v i e w of R e f e r e e S e i f e r t ' s o r d e r w h i c h 
u p h e l d t h e e m p l o y e r ' s p a r t i a l d e n i a l , b a s e d upon t h e R e f e r e e ' s 
f i n d i n g t h a t t h e employer was not r e s p o n s i b l e t o p r o v i d e m e d i c a l 
s e r v i c e s i n t h e form o f f u r t h e r weight l o s s a s s i s t a n c e t o c l a i m a n t . 

The f a c t s a r e s i m p l e and u n d i s p u t e d . C l a i m a n t weighed about 
240 pounds a t the time of h i s compensable low back i n j u r y i n Octo
b e r o f 1980. H i s w e i g h t went up t o about 280 pounds d u r i n g a p e r 
i o d o f i n a c t i v i t y w h i l e r e c u p e r a t i n g from t h a t i n j u r y . C l a i m a n t ' s 
d o c t o r s o p i n e d t h a t i t was e s s e n t i a l f o r him t o l o s e w e i g h t t o 
f u l l y r e c o v e r from h i s c h r o n i c l u m b o s a c r a l s t r a i n . Between A p r i l 
and J u l y o f 1981 the employer p a i d f o r c l a i m a n t ' s e n r o l l m e n t i n a 
d i e t program. C l a i m a n t f a i t h f u l l y f o l l o w e d t h a t regime and r e d u c e d 
h i s w e i g h t t o about 225 pounds. Dr. Kenyon then o p i n e d t h a t c l a i m 
a n t s h o u l d g e t h i s weight down t o about 195 pounds and r e q u e s t e d 
t h a t t h e employer c o n t i n u e t o pay f o r c l a i m a n t ' s p a r t i c i p a t i o n i n 
t h e d i e t program u n t i l t h a t g o a l was a c h i e v e d . The employer d e n i e d 
f u r t h e r w e i g h t l o s s a s s i s t a n c e and c l a i m a n t r e q u e s t e d a h e a r i n g . 

The Board r e c e n t l y c o n s i d e r e d t h e q u e s t i o n o f t h e d u t y o f an 
i n d u s t r i a l i n s u r e r o r employer t o p r o v i d e m e d i c a l s e r v i c e s i n t h e 
form o f weight l o s s a s s i s t a n c e t o an i n j u r e d worker i n J o d a M. 
R u h l , 34 Van N a t t a 2 ( 1 9 8 2 ) . I n t h a t c a s e , t h a t i n v o l v e d b a s i c a l l y 
t h e same f a c t s a s t h e p r e s e n t c a s e , we c o n c l u d e d : 

t i o n . 

ORDER 

MARK G. BLANCHARD, Claimant 
Michael B. Dye, C l a i m a n t ' s A t t o r n e y 
Rankin, McMurry e t a l . , Defense A t t o r n e y s 

WCB 81-07861 
December 10, 1982 
Order on Review 

"We know of no r u l e o r l o g i c w h i c h r e q u i r e s 
the w o r k e r s compensation s y s t e m t o h e l p 
s o l v e a worker's n o n - i n j u r y r e l a t e d h e a l t h 
problems i n o r d e r t o e f f e c t u a t e r e c o v e r y 
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from a compensable i n j u r y . I n f a c t , t h e 
law r e q u i r e s t h e i n j u r e d worker t o a s s i s t 
t o the f u l l e s t i n promoting r e c o v e r y , i n 
t h i s c a s e meaning weight l o s s . The 
r e s p o n s i b i l i t y f o r weight l o s s was t h e 
c l a i m a n t ' s not the e m p l o y e r ' s . " 34 Van 
Nat t a a t 2. 

The C o u r t o f Ap p e a l s a f f i r m e d our d e c i s i o n i n Ruhl w i t h o u t o p i n i o n . 
58 Or App 389 ( 1 9 8 2 ) . See a l s o S h i r l e y S e v e r e , 27 Van N a t t a 710 
( 1 9 7 9 ) ; D a n i e l Tanory, 19 Van N a t t a 209 ( 1 9 7 6 ) ; F r a n c o e u r v. S A I F , 
17 Or App 37 ( 1 9 7 4 ) ; c f . P a t r i c i a N e l s on, 34 Van N a t t a 1078 ( 1 9 8 2 ) . 

C l a i m a n t concedes t h a t p r i o r Board d e c i s i o n s a r e i n c o n s i s t e n t 
w i t h h i s p o s i t i o n i n t h i s c a s e but a r g u e s our d e c i s i o n s m i s c o n s t r u e 
ORS 656.245 and s h o u l d be o v e r r u l e d . C l a i m a n t a l s o r e l i e s upon 
Rebecca H a c k e t t , 34 Van N a t t a 460 ( 1 9 8 2 ) . 

H a c k e t t a l s o i n v o l v e d a m e d i c a l s e r v i c e s i s s u e . The worker i n 
t h a t c a s e had a c o n g e n i t a l bone d e f o r m i t y i n h e r f o o t t h a t was not 
symptomatic i n any way b e f o r e a compensable i n j u r y t o h e r f o o t . 
A f t e r the i n j u r y , c l a i m a n t ' s d o c t o r s d e c i d e d t o s u r g i c a l l y c o r r e c t 
t h e bone d e f o r m i t y . The q u e s t i o n was whether t h e s u r g e r y f o r t h i s 
p r e e x i s t i n g c o n d i t i o n was compensable. I n a n s w e r i n g t h a t q u e s t i o n 
i n t h e a f f i r m a t i v e , t h e Board s t a t e d : 

" I f the e v i d e n c e i n d i c a t e d t h a t t h e p a i n and 
s w e l l i n g were r e s p o n d i n g t o c o n s e r v a t i v e 
t r e a t m e n t t o the e x t e n t t h a t c l a i m a n t was 
symptom-free w h i l e engaging i n h e r 
p r e - i n j u r y a c t i v i t i e s , we would f i n d t h a t 
the w o r k e r s compensation system had 
d i s c h a r g e d i t s o b l i g a t i o n t o c l a i m a n t . 
However, t h e e v i d e n c e i n d i c a t e s t h a t i n 
o r d e r t o s u c c e s s f u l l y t r e a t t h e a s p e c t s of 
c l a i m a n t ' s c o n d i t i o n which were c l e a r l y 
w o r k - r e l a t e d , i t was i n c i d e n t a l l y n e c e s s a r y 
t o c o r r e c t the u n d e r l y i n g , p r e - e x i s t i n g 
c o n d i t i o n . " 34 Van N a t t a a t 461. 

The C o u r t o f Ap p e a l s a f f i r m e d our d e c i s i o n i n H a c k e t t w i t h o u t 
o p i n i o n . 60 Or App 328 ( 1 9 8 2 ) . 

We a g r e e w i t h c l a i m a n t t h a t t h e g e n e r a l p r i n c i p l e s t a t e d i n 
H a c k e t t a p p e a r s t o be i n c o n s i s t e n t w i t h our s p e c i f i c h o l d i n g s i n 
w e i g h t - l o s s c a s e s l i k e R u h l . Perhaps t h e s e d e c i s i o n s c a n be r e c o n 
c i l e d on t h e b a s i s t h a t a p e r s o n ' s weight u s u a l l y i n v o l v e s a t l e a s t 
some s e l f - c o n t r o l , w h i l e a p e r s o n ' s bone s t r u c t u r e n e v e r i n v o l v e s 
any s e l f - c o n t r o l . Perhaps H a c k e t t and Ruhl s i m p l y c a n n o t be r e c o n 
c i l e d ; i n t h a t e v e n t , o v e r r u l i n g H a c k e t t , w h i c h c l a i m a n t r e l i e s 
upon, s h o u l d be a s much an o p t i o n a s o v e r r u l i n g c a s e s l i k e R u h l , 
w h i c h c l a i m a n t u r g e s . 

We come u l t i m a t e l y , however, t o t h e f a c t t h a t t h e C o u r t o f 
A p p e a l s h a s a f f i r m e d our d e c i s i o n s i n b o t h H a c k e t t and R u h l . I f 
t h e d o c t r i n e s i n q u e s t i o n had been a r t i c u l a t e d o n l y a t t he Board 
l e v e l , we would not h e s i t a t e to r e c o n s i d e r and r e f i n e them i f 
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a p p r o p r i a t e . But now t h a t the C o u r t o f A p p e a l s h a s put a t l e a s t 
some im p r i m a t u r on both H a c k e t t and Ruhl, we do not f e e l we have 
complete l i b e r t y t o r e c o n s i d e r t h e r u l e s s t a t e d i n t h o s e c a s e s . 

We c o n c l u d e we w i l l f o l l o w the s p e c i f i c h o l d i n g i n R u h l , w h i c h 
i s "on a l l f o u r s " w i t h t h e f a c t s of t h i s c a s e , r a t h e r t h a n e x t e n d 
the more g e n e r a l h o l d i n g i n H a c k e t t t o t h e f a c t s o f t h i s c a s e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 9, 1982 i s a f f i r m e d . 

Board Member L e w i s D i s s e n t i n g : 

I n t h i s c a s e t h e c l a i m a n t weighed 240 pounds a t the ti m e o f 
h i s back i n j u r y on October 15, 1980. He had n e v e r had back t r o u b l e 
b e f o r e t h a t t i m e . He was t a k e n o f f work by h i s t r e a t i n g d o c t o r , 
C. F r a n c i s Kenyon, M.D.. I n a c t i v i t y d u r i n g r e c u p e r a t i o n c a u s e d h i s 
weight t o c l i m b t o 280 pounds. On March 5, 1981, Dr. Robert Dow, 
n e u r o l o g i s t , s t a t e d i t was e s s e n t i a l t o the r e c o v e r y of c l a i m a n t ' s 
c h r o n i c l u m b o s a c r a l s t r a i n , t h a t he be put on a r i g o r o u s w e i g h t 
r e d u c t i o n program. On A p r i l 2, 1981, the c l a i m s p r o c e s s i n g company 
wrote t h e c l a i m a n t warning him t h a t i f he d i d not s t o p t h e 
i n j u r i o u s p r a c t i c e o f b e i n g o v e r w e i g h t , t h a t h i s b e n e f i t s would be 
t e r m i n a t e d p u r s u a n t t o ORS 656.325. The l e t t e r r e l a t e d t h a t Dr. 
Kenyon thought c l a i m a n t s h o u l d g e t h i s weight down t o 225 pounds. 
The c l a i m s p r o c e s s i n g company e n r o l l e d t h e c l a i m a n t i n a d i e t p r o 
gram b e g i n n i n g A p r i l 16, 1981. The c l a i m a n t f a i t h f u l l y f o l l o w e d 
t h e d i e t program and s t e a d i l y l o s t w e i g h t . C l a i m a n t ' s back c o n d i 
t i o n t h e r e b y improved so t h a t Dr. Kenyon r e l e a s e d him t o l i g h t work 
to w h i c h he r e t u r n e d on June 30, 1981. 

Meanwhile, on J u l y 21, 1981 Dr. Kenyon r e p o r t e d t o t h e c l a i m s 
p r o c e s s i n g company t h a t t h e c l a i m a n t had r e a c h e d h i s p r e l i m i n a r y 
g o a l o f 225 pounds, but t h a t the g o a l was o n l y an e s t i m a t e o f t h e 
wei g h t l o s s , r e q u i r e d and t h a t he now f e l t c l a i m a n t s h o u l d g e t down 
to 195 t o 200 pounds t o c o m p l e t e l y c l e a r up t h e back c o n d i t i o n . 
Dr. Kenyon t h e r e u p o n r e q u e s t e d t h a t t h e weight l o s s g o a l be l o w e r e d 
t o 195 pounds. 

On J u l y 27, 1981, t h e employer d e n i e d f u r t h e r weight l o s s 
a s s i s t a n c e s t a t i n g they were under no o b l i g a t i o n t o p r o v i d e i t i n 
t h e f i r s t p l a c e . 

The h o l d i n g i n Joda M. Ruhl, 34 Van N a t t a 2 ( 1 9 8 2 ) , s h o u l d 
not be applie'd i n t h i s c a s e f o r two r e a s o n s . 

F i r s t , t h e f a c t s of t h a t c a s e and t h e p r e s e n t c a s e d i f f e r . I n 
Ru h l , t h e r e was no e v i d e n c e t h a t t h e c l a i m a n t ' s o b e s i t y was a g g r a 
v a t e d by t h e compensable i n j u r y . However, i n t h i s c a s e i n a c t i v i t y 
d u r i n g r e c u p e r a t i o n c a u s e d the c l a i m a n t t o g a i n 40 pounds. A l s o , 
i n R u h l , t h e r e was e v i d e n c e t h a t t h e c l a i m a n t ' s non-compensable 
o b e s i t y was the p r i m a r y c a u s e of t h e compensable c o n d i t i o n . I n 
t h i s c a s e , t h e r e i s no e v i d e n c e t h a t c l a i m a n t ' s weight i n any way 
c a u s e d t h e compensable back i n j u r y . 
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Second, and more i m p o r t a n t l y , the r u l e i n Rebecca H a c k e t t , 34 
Van N a t t a 460 ( 1 9 8 2 ) , d e c i d e d subsequent t o Ruhl, i s the b e t t e r 
r u l e t o be a p p l i e d i n c a s e s where t r e a t m e n t of the compensable 
i n j u r y i n c i d e n t a l l y c o r r e c t s a non-compensable c o n d i t i o n . The r u l e 
i n t h a t c a s e was c i t e d by t he m a j o r i t y and w i l l not be r e p e a t e d 
h e r e . A l s o , on the same day t h e C o u r t of A p p e a l s a f f i r m e d Rebecca 
H a c k e t t w i t h o u t o p i n i o n , i t i s s u e d an o p i n i o n i n A q u i l l o n v. CNA 
I n s u r a n c e and Gould, I n c . , 60 Or App 231 ( 1 9 8 2 ) . I n A q u i l l o n ^ t he 
c o u r t r e q u i r e d an employer t o p r o v i d e b e n e f i t s , i n c l u d i n g payment 
f o r m e d i c a l s e r v i c e s , when the p r e s e n c e of the noncompensable con
d i t i o n p r o l o n g e d the e f f e c t s of the compensable c o n d i t i o n . The 
c o u r t h e l d i t would have been r e a s o n a b l e t o deny f u r t h e r t r e a t m e n t 
o n l y i f the c l a i m a n t had f u l l y r e c o v e r e d from the compensable 
i n j u r y . S i m i l a r l y , i n t h i s c a s e , had the c l a i m a n t ' s c h r o n i c 
l u m b o s a c r a l s t r a i n r e s o l v e d b e f o r e the c l a i m a n t r e a c h e d h i s w e i g h t 
g o a l , t h e r e d u c i n g program would no l o n g e r be compensable even 
though the c l a i m a n t remained o v e r w e i g h t . 

The employer a s s e r t e d t h a t f u r t h e r weight l o s s (below 225 
pounds) was not r e q u i r e d by the c l a i m a n t ' s i n j u r y , o r f o r t h e p r o 
c e s s o f r e c o v e r y t h e r e f r o m , b e c a u s e t h e c l a i m a n t had r e t u r n e d t o 
h i s p r e - i n j u r y j o b a t h i s p r e - i n j u r y w e i g h t . The c l a i m a n t 
responded, I t h i n k p e r s u a s i v e l y , t h a t ORS 656.245 r e q u i r e s t h a t 
e m p l o y e r s p r o v i d e m e d i c a l s e r v i c e s a s the p r o c e s s of r e c o v e r y 
r e q u i r e s . I t does not l i m i t the r e s p o n s i b i l i t y of the employer t o 
p r o v i d i n g the minimum m e d i c a l s e r v i c e s t h a t would e n a b l e the 
employee t o r e t u r n t o h i s j o b . Dr. Kenyon h a s s t a t e d t h a t t o 
e n a b l e f u l l r e c o v e r y , the c l a i m a n t must l o s e 30 more pounds. 

F i n a l l y , t h e m a j o r i t y has s u g g e s t e d t h a t c a s e s s u c h a s H a c k e t t 
and Ruhl can p e r h a p s be r e c o n c i l e d on the b a s i s t h a t a p e r s o n ' s 
weight u s u a l l y i n v o l v e s a t l e a s t some s e l f c o n t r o l , w h i l e a p e r 
son's bone s t r u c t u r e does not i n v o l v e any s e l f c o n t r o l and, t h e r e 
f o r e , t h e employer s h o u l d not be r e s p o n s i b l e f o r t r e a t m e n t t h a t i s 
w i t h i n the c l a i m a n t ' s s e l f c o n t r o l o r w i l l p o w e r . I t i s t e m p t i n g t o 
a g r e e w i t h t h a t d i s t i n c t i o n u n t i l one r e a l i z e s t h e r e a r e many t y p e s 
of m e d i c a l s e r v i c e s which a r e p r e s c r i b e d f o r p a t i e n t s t h a t c o u l d be 
performed by the p a t i e n t s t h e m s e l v e s a t home, but f o r which a 
d o c t o r f e e l s i t more a d v i s a b l e t h a t t h e y be i n a s u p e r v i s e d program 
where t h e y can r e c e i v e r e g u l a r g u i d a n c e , m o n i t o r i n g and e n c o u r a g e 
ment. One common example i s the t r e a t m e n t p r o v i d e d a t p a i n 
c l i n i c s . The mental e x e r c i s e s , p h y s i c a l e x e r c i s e s , body m e c h a n i c s 
knowledge, e t c . , a r e a l l t h i n g s t h a t a p e r s o n c o u l d l e a r n a t home 
from r e a d i n g a s e t o f i n s t r u c t i o n s , but the c o n s t a n t m o n i t o r i n g o f 
p r o g r e s s and group p a r t i c i p a t i o n and s u p p o r t a r e found n e c e s s a r y 
f o r t h e program t o be s u c c e s s f u l . Another example might be t h e 
t r e a t m e n t programs a d m i n i s t e r e d a t the C a l l a h a n C e n t e r . C l a i m a n t s 
t h e r e a r e p r e s c r i b e d swimming e x e r c i s e s , f l e x i o n e x e r c i s e s , body 
b u i l d i n g e x e r c i s e s , e t c . A l l t h i s t r e a t m e n t c o u l d be performed a t 
home, or a t a community p o o l or gym, but t h e program d i r e c t o r s a t 
the C a l l a h a n C e n t e r f e e l a monitored and g u i d e d program i s the more 
s u c c e s s f u l approach. S i m i l a r l y , p a r t i c i p a t i o n i n a d i e t program 
p r o v i d e s c o n s t a n t m o n i t o r i n g and g u i d a n c e i n meal p l a n n i n g and 
n u t r i t i o n a l o n g w i t h group p a r t i c i p a t i o n and s u p p o r t from t h e 
c o u n s e l o r . 
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T h i s a p p r o a c h s h o u l d not open t h e f l o o d g a t e s f o r p r e s c r i p t i o n 
o f w e i g h t l o s s programs by d o c t o r s f o r t h e i r p a t i e n t s . J u s t a s 
d o c t o r s do not p r e s c r i b e p a i n c l i n i c s o r t h e C a l l a h a n C e n t e r p r o 
gram f o r a l l t h e i r p a t i e n t s ( p r e f e r r i n g t o recommend s e l f a d m i n i s 
t e r e d t r e a t m e n t r e g i m e n s ) , n e i t h e r would d o c t o r s p r e s c r i b e d i e t 
programs f o r a l l t h e i r p a t i e n t s . The d o c t o r would a s s e s s t h e need 
f o r s u c h a program by comparing the p r o b a b l e s u c c e s s of a home p r o 
gram w i t h t h e p r o b a b l e s u c c e s s o f a c o m m e r c i a l program and d e t e r 
mine which would be the most r e a s o n a b l e i n t he p a t i e n t ' s c a s e . The 
same k i n d of r e a s o n s t h a t p r e s e n t l y j u s t i f y t r e a t m e n t a t a p a i n 
c l i n i c o r t h e C a l l a h a n C e n t e r would j u s t i f y t r e a t m e n t a t a d i e t 
c l i n i c . Of c o u r s e , s h o u l d a c l a i m a n t u n r e a s o n a b l y f a i l t o p a r t i c i 
p a t e i n o r adhere t o the r e q u i r e m e n t s o f a d i e t program, b e n e f i t s 
c o u l d be t e r m i n a t e d p u r s u a n t t o ORS 656.325. Here, t h e c l a i m a n t 
f a i t h f u l l y f o l l o w e d the program and s u c c e s s f u l l y r e duced h i s 
w e i g h t . 

I c o n c l u d e t h a t a s long a s a c l a i m a n t ' s p h y s i c i a n s b e l i e v e i n 
t h e need f o r and p r e s c r i b e d i e t a s s i s t a n c e t h a t i s r e a s o n a b l y 
n e c e s s a r y f o r t h e c l a i m a n t ' s r e c o v e r y from a compensable i n j u r y , 
t h a t a s s i s t a n c e s h o u l d be the r e s p o n s i b i l i t y o f t h e employer. C f . 
L u c i n e S c h a f f e r , 33 Van N a t t a 511 ( 1 9 8 1 ) ; G l e n n R. P e t t e y , 31 Van 
N a t t a (June 8, 1 9 8 1 ) . Merely b e c a u s e i t i s p o s s i b l e t h a t a 
c l a i m a n t c o u l d s e l f - a d m i n i s t e r t h e p r e s c r i b e d t r e a t m e n t i s not 
enough t o r e f u s e the c l a i m a n t e n r o l l m e n t i n a program t h a t c o u l d 
a s s i s t i n r e c o v e r y from t h e compensable i n j u r y . The em p l o y e r ' s 
d e n i a l d a t e d J u l y 27, 1981 s h o u l d be d i s a p p r o v e d . 

N. MICHAEL CALKINS, C l a i m a n t WCB 81-02805 & 80-02575 
Hansen & Wobbrock, C l a i m a n t ' s A t t o r n e y s December 10, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order o f D i s m i s s a l 

A r e q u e s t f o r r e v i e w , h a v i n g been d u l y f i l e d w i t h t h e Workers 
Compensation Board i n t he a b o v e - e n t i t l e d m a t t e r by t he S A I F 
C o r p o r a t i o n , and s a i d r e q u e s t f o r r e v i e w now h a v i n g been withdrawn 

I T I S THEREFORE ORDERED t h a t t h e r e q u e s t f o r r e v i e w now 
pending b e f o r e t h e Board i s h e r e b y d i s m i s s e d and t h e o r d e r o f t h e 
R e f e r e e i s f i n a l by o p e r a t i o n o f law. 

GERALD DIETZ, C l a i m a n t WCB 81-06705 
Ol s o n , H i t t l e , e t a l . , C l a i m a n t ' s A t t o r n e y December 10, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 

Reviewed by Board Members L e w i s and F e r r i s . 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e Menashe's o r d e r w h i c h 
found c l a i m a n t p e r m a n e n t l y and t o t a l l y d i s a b l e d due t o a compen
s a b l e November, 1977 l o g g i n g a c c i d e n t and p r e e x i s t i n g d i s a b i l i t i e s 
The R e f e r e e found t h a t "the f a c t t h a t c l a i m a n t h a s not e n t e r e d a 
P a i n C e n t e r program w i l l not be c o n s i d e r e d n e g a t i v e e v i d e n c e o f h i 
w i l l i n g n e s s t o re d u c e h i s d i s a b i l i t y . " H i s t r e a t i n g d o c t o r f e l t 
t h e program was not a d v i s a b l e and the c l a i m a n t d i d not t h i n k i t 
would h e l p h i s c o n d i t i o n . 
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The i n s u r e r contends t h a t c l a i m a n t ' s r e f u s a l t o submit t o a 
Pain Center program sh o u l d cause h i s award t o be reduced. I n t h e 
a l t e r n a t i v e , t h e i n s u r e r contends t h a t t h e c l a i m a n t i s not perma
n e n t l y and t o t a l l y d i s a b l e d because o f r e c r e a t i o n a l a c t i v i t i e s he 
has p a r t i c i p a t e d i n , and because o f a r e p o r t from a c o n s u l t i n g 
p s y c h i a t r i s t which s t a t e d c l a i m a n t was n o t permanently and t o t a l l y 
d i s a b l e d . 

• The c l a i m a n t responds t h a t he i s p e r m a n e n t l y and t o t a l l y d i s 
a b l e d based on t h e s t a t e m e n t s o f h i s two t r e a t i n g p h y s i c i a n s , Dr. 
Emori and Dr. Warren. The c l a i m a n t contends t h a t t h e p s y c h i a 
t r i s t ' s o p i n i o n s h o u l d be g i v e n l i t t l e w e i g h t as t o c l a i m a n t ' s 
p h y s i c a l d i s a b i l i t i e s . ( Claimant i s not c l a i m i n g d i s a b i l i t y due t o 
p s y c h o l o g i c a l problems, i f any.) Claimant f u r t h e r contends t h a t 
h i s r e f u s a l t o p a r t i c i p a t e i n a p a i n c e n t e r program was reasonable 
when a p p l y i n g the t e s t found i n demons v. Roseburg Lumber Co., 34 
Or App 135 (1978). 

We a f f i r m t h e Referee's f i n d i n g t h a t c l a i m a n t i s permanently 
and t o t a l l y d i s a b l e d . Upon r e v i e w i n g t h e r e c o r d , i n c l u d i n g Dr. 
Emori's statement t h a t " I do not t h i n k t h a t g i v e n h i s i n j u r i e s and 
p e r s o n a l i t y t h a t a p a i n c l i n i c assessment would be o f v a l u e " , we 
b e l i e v e t h a t c l a i m a n t ' s r e f u s a l t o p a r t i c i p a t e i n a P a i n Center 
program was not unreasonable. 

ORDER 

The Referee's o r d e r dated March 24, 1982 i s a f f i r m e d . Claim
a n t ' s a t t o r n e y i s awarded $600 as a reasonable fee on r e v i e w . 

FRANK KEVIN DUNDON, Cla i m a n t WCB 79-11017 
R i c h a r d s o n , Murphy e t a l . , C l a i m a n t A t t o r n e y s December 10, 1982 
Wolf, G r i f f i t h e t a l . , Defense A t t o r n e y s Order on Review 

Reviewed by Board Members Barnes and Lewis. 

The employer r e q u e s t s review o f Referee Mulder's o r d e r which 
a p p a r e n t l y s e t a s i d e i t s January 5, 1981 p a r t i a l d e n i a l ( a l s o 
r e f e r r e d t o i n t h e r e c o r d as a d e n i a l o f an a g g r a v a t i o n c l a i m ) o f 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s back c o n d i t i o n subsequent t o 
February 4, 1980. The o n l y i s s u e f o r review i s t h e p r o p r i e t y o f 
t h a t f i n d i n g . 

C l a i m a n t , t h e n a 27 year o l d c u s t o d i a l employe f o r t h e 
P o r t l a n d P u b l i c School D i s t r i c t , s u s t a i n e d a low back s t r a i n i n an 
August 30, 1979 f a l l a t work. Claimant was t r e a t e d by Dr. Schwartz 
o f K a i s e r Permanente who diagnosed acute low back s t r a i n . Claimant 
was r e l e a s e d t o r e t u r n t o l i g h t d u t y work by Dr. Dougan, a l s o o f 
K a i s e r , on September 19, 1979, w i t h no l i f t i n g over 25 pounds. 
Claimant was t h e r e a f t e r seen by Dr. Henry, a p h y s i c i a n n o t a s s o c i 
a t e d w i t h K a i s e r . Dr. Henry r e p o r t e d on November 28, 1979 t h a t he 
saw t h e c l a i m a n t on November 7, 1979 and t h a t , due t o c l a i m a n t ' s 
s u b j e c t i v e c o m p l a i n t s , he gave him a note s t a t i n g t h a t i t appeared 
he was n o t a b l e t o work a t j o b s r e q u i r i n g l i f t i n g o r s i t t i n g f o r 
p r o l o n g e d p e r i o d s . Since c l a i m a n t d i d not f o l l o w up Dr. Henry's 
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r e q u e s t t o see an o r t h o p e d i s t or r e t u r n t o him f o r t r e a t m e n t , Dr. 
Henry s t a t e d t h a t he no l o n g e r c o n s i d e r e d c l a i m a n t t o be h i s 
p a t i e n t . 

The n e x t m e d i c a l r e p o r t s are dated January 2, and January 16, 
1980 and come from Dr. D u c k l e r , a l s o o f K a i s e r Permanente. Dr. 
Duckler r e p o r t s t h a t c l a i m a n t had been o f f work s i n c e August o f 
1979 and t h a t he f a i l e d t o keep h i s l a s t t h r e e a p p o i n t m e n t s . Dr. 
Duckler diagnosed a c o n t u s i o n i n t h e lumbar area and found normal 
ranges o f m o t i o n , r e f l e x e s and n e u r o l o g i c a l f i n d i n g s . Dr. D u c k l e r 
r e l e a s e d c l a i m a n t t o r e t u r n t o h i s r e g u l a r work on January 7, 1980 
w i t h no permanent d i s a b i l i t y . 

C laimant was n e x t seen on February 6, 1980 a t t h e emergency 
room o f t h e U n i v e r s i t y o f Oregon H e a l t h Sciences Center c o m p l a i n i n g 
o f back p a i n . The emergency room r e p o r t i n d i c a t e s t h a t c l a i m a n t 
had been a s s a u l t e d and knocked t o the f l o o r , l a n d i n g on h i s back. 
Severe lumbar s a c r a l s t r a i n was diagnosed. Claimant r e t u r n e d t o 
Dr. D u c k l e r on February 20, 1980 a g a i n c o m p l a i n i n g o f back p a i n 
t h a t had suddenly worsened. Dr. Duckler r e p o r t e d on May 22, 1980 
t h a t he c o u l d not comment on any r e l a t i o n o f c l a i m a n t ' s February 
20, 1980 onset o f p a i n and t h e February 6, 1980 i n c i d e n t , and t h a t 
he was n o t c e r t a i n o f t h e cause o f t h e i n c r e a s e d p a i n . On January 
5, 1981 t h e employer d e n i e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s back 
c o n d i t i o n a f t e r t h e February 6, 1980 i n c i d e n t and s u b m i t t e d t h e 
c l a i m f o r c l o s u r e . 

The Referee r e c i t e d t h e medical evidence and concluded t h a t 
t h e symptoms c l a i m a n t e x p e r i e n c e d f o l l o w i n g t h e February 1980 
a l t e r c a t i o n were a compensable r e s u l t o f t h e o r i g i n a l i n j u r y , 
c i t i n g Grable v. Weyerhaeuser, 291 Or 387 ( 1 9 8 1 ) . The Referee's 
o r d e r does not e x p l a i n t h a t c o n c l u s i o n . We f i n d t h e r e i s no 
evidence i n the r e c o r d t o s u p p o r t such a c o n c l u s i o n . 

A l t h o u g h t h i s case i s not a t r u e a g g r a v a t i o n case s i n c e t h e 
c l a i m had not been c l o s e d a t t h e t i m e o f t h e February 1980 i n c i d e n t 
and, t h e r e f o r e , t h e r e i s no l a s t award o r arrangement o f compensa
t i o n from which t o measure worsening, we n e v e r t h e l e s s b e l i e v e t h a t 
t h e b a s i c concept expressed i n Grable a p p l i e s g e n e r a l l y t o s i t u a 
t i o n s where a c l a i m a n t has e x p e r i e n c e d a subsequent o f f - t h e - j o b 
i n j u r y t o t h e same p a r t o f the body as was i n v o l v e d i n t h e p r i o r 
i n d u s t r i a l i n j u r y . Grable s t a t e s "* * * i f t h e c l a i m a n t e s t a b 
l i s h e s t h a t t h e compensable i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause 
o f h i s worsened c o n d i t i o n , he has t h e r e b y n e c e s s a r i l y e s t a b l i s h e d 
t h a t t h e worsened c o n d i t i o n i s not t h e r e s u l t o f an independent, 
i n t e r v e n i n g n o n i n d u s t r i a l cause." 291 Or a t 400-401. (Emphasis 
added). 

The q u e s t i o n t o be answered i n t h i s case t h e n i s : Has t h e 
c l a i m a n t e s t a b l i s h e d t h a t t h e August, 1979 i n j u r y was a m a t e r i a l 
c o n t r i b u t i n g cause o f h i s back problems subsequent t o t h e February, 
1980 i n c i d e n t ? We t h i n k n o t . Claimant was m e d i c a l l y s t a t i o n a r y 
and was r e l e a s e d t o r e t u r n t o h i s r e g u l a r work on January 7, 1980. 
A l l o b j e c t i v e f i n d i n g s were c o m p l e t e l y n o r m a l . Claimant t e s t i f i e d 
t h a t on February 6, 1980, i n an o f f - t h e - j o b i n c i d e n t , a p e r s o n t h e 
c l a i m a n t knew made a "pass" a t h i s g i r l f r i e n d , and t h e n knocked 
t h e c l a i m a n t t o t h e f l o o r u s i n g h i s head as a b a t t e r i n g ram. The 
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emergency room r e p o r t s note p a i n f i n d i n g s which were not noted i n 
any p r e v i o u s m e d i c a l r e p o r t s i n c l u d i n g r a d i a t i n g p a i n i n b o t h l e g s , 
e q u i v o c a l s t r a i g h t l e g r a i s i n g and b i l a t e r a l 2+ r e f l e x e s . C l a i m 
a n t a l s o t e s t i f i e d t h a t he e x p e r i e n c e d p a i n i n the mid-back a f t e r 
t h e a s s a u l t . T h i s i s i n sharp c o n t r a s t t o the f i n d i n g s r e p o r t e d by 
Dr. D u c k l e r on February 4, 1980. 

There i s no m e d i c a l evidence whatsoever i n the r e c o r d w h i c h 
e s t a b l i s h e s t h a t c l a i m a n t ' s August 1979 i n j u r y remained a m a t e r i a l 
c o n t r i b u t i n g cause o f c l a i m a n t ' s p o s t - a s s a u l t back symptoms. Dr. 
Barmache, t h e emergency room p h y s i c i a n who examined t h e c l a i m a n t 
a f t e r t h e a s s a u l t , was deposed. He s t a t e d t h a t he c o u l d n o t make 
any c a u s a l c o n n e c t i o n between c l a i m a n t ' s i n d u s t r i a l i n j u r y and h i s 
development o f p a i n o r the e x a c e r b a t i o n o f p a i n a t t h e t i m e he was 
seen a t t h e h o s p i t a l i n February o f 1980. Dr. D u c k l e r s t a t e d i n 
h i s May 22, 1980 r e p o r t t h a t he c o u l d not comment on t h e onset o f 
c l a i m a n t ' s symptoms i n February o f 1980. T h i s i s a l l o f t h e medi
c a l evidence on t h e q u e s t i o n o f the r e l a t i o n s h i p o f the August, 
1979 i n d u s t r i a l i n j u r y and c l a i m a n t ' s p o s t - a s s a u l t symptomatology. 
We do not b e l i e v e l a y t e s t i m o n y i s adequate i n t h i s case t o do t h a t 
which t h e p h y s i c i a n s cannot. We, t h e r e f o r e , f i n d t h a t c l a i m a n t has 
f a i l e d t o e s t a b l i s h h i s 1979 i n d u s t r i a l i n j u r y as a m a t e r i a l con
t r i b u t i n g cause o f h i s back c o n d i t i o n subsequent t o the February, 
1980 a s s a u l t . 

ORDER 

The Referee's o r d e r d a t e d November 17, 1981 i s r e v e r s e d . The 
January 5, 1981 d e n i a l i s r e i n s t a t e d and a f f i r m e d . 

JACK N. KING, C l a i m a n t 
L i n d s a y , Hart e t a l . , C l a i m a n t ' s A t t o r n e y s 
SAIF Corp L e g a l , Defense A t t o r n e y 

Reviewed by t h e Board en banc. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Leahy's o r d e r 
which s e t a s i d e i t s September 10, 1981 d e n i a l o f c o m p e n s a b i l i t y , 
remanding t h e c l a i m t o SAIF f o r acceptance, and awarded c l a i m a n t ' s 
a t t o r n e y a f e e o f $900 f o r overcoming t h e d e n i a l . 

T h i s i s a case i n v o l v i n g an u n e x p l a i n e d f a l l . The o n l y i s s u e 
i s c o m p e n s a b i l i t y . SAIF contends t h a t c l a i m a n t has n o t s u s t a i n e d 
h i s burden o f e l i m i n a t i n g t h e p o s s i b i l i t y o f i d i o p a t h i c c a u s a t i o n 
o f h i s J u l y 2, 1981 f a l l , w h i l e c l a i m a n t defends t h e Referee's 
o r d e r and argues t h a t he i s e n t i t l e d t o a l a r g e r a t t o r n e y f e e than 
t h a t a l l o w e d by t h e Referee. 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own and agree 
w i t h the Referee t h a t c l a i m a n t has e s t a b l i s h e d h i s c l a i m as compen
s a b l e under Peter J. Russ, 33 Van N a t t a 509 (1981), a f f ' d , L i v e s l e y 
v. Russ, 60 Or App 292 ( 1 9 8 2 ) . SAIF's argument t h a t c l a i m a n t has 
n o t e l i m i n a t e d t h e p o s s i b i l i t y o f i d i o p a t h i c c a u s a t i o n i s n o t con
v i n c i n g . The evidence r e l a t i n g t o c l a i m a n t ' s p r e v i o u s d i z z y s p e l l s 
i s s i m p l y t o o meager t o d e f e a t c o m p e n s a b i l i t y . 

I n s u p p o r t o f h i s r e q u e s t f o r an i n c r e a s e d a t t o r n e y f e e , 
c l a i m a n t argues t h a t t h i s case p r e s e n t e d a complex i s s u e and t h a t 
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a s u b s t a n t i a l amount o f t i m e was r e q u i r e d f o r i n v e s t i g a t i o n , i . e . , 
i n t e r v i e w i n g numerous w i t n e s s e s who were c a l l e d t o t e s t i f y . 
A l t h o u g h we do not f i n d t h i s t o be a p a r t i c u l a r l y complex case, we 
do agree t h a t t h i s d i d i n v o l v e t e s t i m o n y from more w i t n e s s e s t h a n 
i s u s u a l i n workers compensation h e a r i n g s . We, t h e r e f o r e , a l l o w 
c l a i m a n t ' s r e q u e s t f o r an i n c r e a s e d a t t o r n e y ' s f e e , r e c o g n i z i n g 
t h a t the r e q u e s t f o r review by SAIF p r e c l u d e d r e c o n s i d e r a t i o n o f 
the fee by th e Referee. 

ORDER 

The Referee's o r d e r dated December 15, 1981 i s m o d i f i e d . 
Claimant's a t t o r n e y i s awarded an a d d i t i o n a l $300 f o r s e r v i c e s p e r 
formed a t the h e a r i n g i n overcoming the d e n i a l , f o r a t o t a l f ee o f 
$1,200. The remainder o f th e Referee's o r d e r i s a f f i r m e d . 

Claimant's a t t o r n e y i s awarded a fee o f $450 f o r s e r v i c e s 
rendered b e f o r e t h e Board, payable by SAIF. 

JAMES A. LYONS, Cl a i m a n t WCB 81-08944 & 81-10689 
B r i n k , Moore e t a l . , C l a i m a n t ' s A t t o r n e y s December 10, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order o f D i s m i s s a l 
Wolf, G r i f f i t h e t a l . , Defense A t t o r n e y 

A r e q u e s t f o r r e v i e w , h a v i n g been d u l y f i l e d w i t h t h e Workers 
Compensation Board i n t h e a b o v e - e n t i t l e d m a t t e r by SAIF 
C o r p o r a t i o n , and s a i d r e q u e s t f o r r e v i e w now h a v i n g been w i t h d r a w n , 

I T IS THEREFORE ORDERED t h a t t h e r e q u e s t f o r r e v i e w now 
pending b e f o r e t h e Board i s hereby d i s m i s s e d and t h e o r d e r o f t h e 
Referee i s f i n a l by o p e r a t i o n o f law. 

DOROTHY M. McIVER, Claimant WCB 81-01251 
P o z z i , Wilson e t a l . , C l a i m a n t ' s A t t o r n e y s December 10, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 

Reviewed by Board Members Barnes and F e r r i s . 

F o l l o w i n g i t s apparent p o l i c y o f a p p e a l i n g a l l awards o f p e r 
manent t o t a l d i s a b i l i t y r e g a r d l e s s o f t h e m e r i t s o f t h e case, t h e 
SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Galton's o r d e r which 
found c l a i m a n t permanently and t o t a l l y d i s a b l e d e f f e c t i v e J u l y 24, 
1980. SAIF's b r i e f s t a t e s t h e f i r s t i s s u e i s whether c l a i m a n t i s 
per m a n e n t l y and t o t a l l y d i s a b l e d , b u t t h e n does n o t p r e s e n t any 
f a c t u a l argument i n s u p p o r t o f a n e g a t i v e answer. SAIF's b r i e f 
s t a t e s t h e second i s s u e i s whether c l a i m a n t s h o u l d be p e r m i t t e d t o 
" r e l i t i g a t e t h e e x t e n t o f her d i s a b i l i t y p r i o r " t o an award f o r 
permanent p a r t i a l d i s a b i l i t y g r a n t e d by th e Board i n Dorothy 
M c l v e r , 25 Van N a t t a 118 (1978). 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g 
a d d i t i o n a l comments. We have c o n s i d e r e d o n l y c l a i m a n t ' s low back 
p h y s i c a l i m p a i r m e n t ; we have not t a k e n i n t o c o n s i d e r a t i o n c l a i m 
a n t ' s c e r v i c a l impairment because h e r c l a i m f o r t h a t c o n d i t i o n was 
r e s o l v e d by a d i s p u t e d c l a i m s e t t l e m e n t . See Fred Hanna, 34 Van 
N a t t a 1271, 1276 (198 2 ) . We do n o t b e l i e v e t h a t t h i s case i n any 
way i n v o l v e s " r e l i t i g a t i o n " o f our 1978 o r d e r . Since t h a t o r d e r , 
c l a i m a n t has been i n s u r g e r y t w i c e f o r low back o p e r a t i o n s and has 
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had her c l a i m reopened and r e c l o s e d t w i c e . Claimant now has, as 
t h e Referee found, " c o n t i n u o u s , p e r s i s t e n t and d i s a b l i n g low back 
p a i n r a d i a t i n g i n t o her h i p s and l e g s . " Claimant i s now e n t i t l e d 
t o an award based on these p r e s e n t c i r c u m s t a n c e s . 

ORDER 

The Referee's o r d e r dated May 10, 1982 i s a f f i r m e d . Claim
a n t ' s a t t o r n e y i s awarded $600 f o r s e r v i c e s rendered on Board 
r e v i e w , payable by t h e SAIF C o r p o r a t i o n . 

GENE SCHROEDER, Cl a i m a n t WCB 81-03306 
Malagon & V e l u r e , C l a i m a n t ' s A t t o r n e y s December 10, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 

Reviewed by Board Members Barnes and F e r r i s . 

The SAIF C o r p o r a t i o n r e q u e s t s review o f those p o r t i o n s o f 
Referee Danner's o r d e r which g r a n t e d c l a i m a n t 25% unscheduled d i s 
a b i l i t y f o r h i s t r a u m a t i c n e u r o s i s c o n d i t i o n and d e c l i n e d t o g r a n t 
SAIF's r e q u e s t f o r a r u l i n g t h a t c l a i m a n t was not e n t i t l e d t o 
compensation f o r temporary t o t a l d i s a b i l i t y between March 3 and 
June 15, 1981. 

We a f f i r m and adopt t h e Referee's o r d e r on the i s s u e o f 
c l a i m a n t ' s e n t i t l e m e n t t o t i m e l o s s d u r i n g the p e r i o d i n q u e s t i o n . 

C l a i m a n t ' s e n t i t l e m e n t t o an award f o r unscheduled permanent 
d i s a b i l i t y based on l o s s o f wage e a r n i n g c a p a c i t y i s a much more 
d i f f i c u l t m a t t e r . 

C l a i m a n t s u s t a i n e d r i g h t l e g f r a c t u r e s w h i l e w o r k i n g i n t h e 
woods i n 1979. The f r a c t u r e s h e a l e d r e a s o n a b l y w e l l and t h e l e g 
i n j u r y i s n o t now i n i s s u e . I n s t e a d , t h e p r e s e n t problem i n v o l v e s 
c l a i m a n t ' s f e e l i n g s about r e t u r n i n g t o work i n t h e woods. A l t h o u g h 
t h e p a r t i e s have n o t phrased t h e i r arguments i n e x a c t l y these 
te r m s , t h e fundamental i s s u e i n v o l v e s t h e d i s t i n c t i o n between f e a r 
which can be overcome by t h e e x e r c i s e o f w i l l power and p h o b i a 
which cannot be overcome by t h e e x e r c i s e o f w i l l power. Claimant 
argues i n . essence t h a t he now has an u n c o n t r o l l a b l e phobia about 
w o r k i n g i n t h e woods as a r e s u l t o f h i s compensable l e g i n j u r y and, 
t h e r e f o r e , t h a t he has l o s t some e a r n i n g c a p a c i t y . SAIF responds 
i n essence t h a t c l a i m a n t ' s d e c i s i o n n o t t o r e t u r n t o work i n t h e 
woods i s conscious and v o l i t i o n a l ; t h a t a l t h o u g h c l a i m a n t may be 
f e a r f u l o f t h a t p r o s p e c t , he c o u l d overcome h i s f e a r i f he chose 
t o do so; and t h a t a c o g n i t i v e d e c i s i o n n o t t o pursue a g i v e n 
v o c a t i o n because o f p o s s i b l e dangers i s a r e l i n q u i s h m e n t o f wage 
e a r n i n g c a p a c i t y , not a l o s s o f e a r n i n g c a p a c i t y . 

To i l l u s t r a t e t he d i s t i n c t i o n between f e a r and p h o b i a , as we 
understand those concepts: A person might be f e a r f u l about a i r 
p l a n e t r a v e l , g o i n g t o the d e n t i s t , d o w n h i l l s k i i n g o r any number 
o f o t h e r common a c t i v i t i e s b u t may "muster t h e courage" t o overcome 
such f e a r and p e r f o r m the a c t i v i t y i n q u e s t i o n ; b u t a t r u e phobia 
can produce a degree o f p a r a l y s i s t h a t makes p a r t i c i p a t i o n i n t h e 
f e a r e d a c t i v i t y l i t e r a l l y i m p o s s i b l e . Whether c l a i m a n t ' s a t t i t u d e 
toward r e t u r n i n g t o work i n the woods i s more toward t h e end o f t h e 
spectrum r e p r e s e n t e d by f e a r t h a t c o u l d be overcome o r more i n t h e 
n a t u r e o f a p h obia t h a t cannot be overcome depends p a r t i c u l a r l y , we 
t h i n k , on e x p e r t medical a n a l y s i s . 
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Dr. Colbach expressed t h e f i r s t o p i n i o n i n November o f 1979, 
s h o r t l y a f t e r c l a i m a n t ' s l e g i n j u r y t h e p r i o r J u l y . Dr. Colbach 
no t e d t h a t c l a i m a n t "has decided he does n o t want t o work a t such 
a hazardous o c c u p a t i o n , " which sounds l i k e a v o l u n t a r y c h o i c e , 
because c l a i m a n t i s "too f r i g h t e n e d t o c o n t i n u e , " which sounds more 
l i k e a p h o b i a . However, Dr. Colbach u l t i m a t e l y c oncluded: "Were 
he more m o t i v a t e d t o r e t u r n t o work i n t h e woods, I t h i n k he c o u l d 
p r o b a b l y overcome h i s f e a r s . " 

Dr. H o l l a n d expressed the l a s t and most comprehensive o p i n i o n 
i n August o f 1981, a f t e r c l a i m a n t had r e c e i v e d one-and-a-half y e a r s 
o f p s y c h i a t r i c t r e a t m e n t from Dr. Brown ( d i s c u s s e d b e l o w ) . Dr. 
H o l l a n d found t h a t c l a i m a n t s a t i s f i e d o n l y one o f t h e d i a g n o s t i c 
c r i t e r i a f o r p o s t - t r a u m a t i c s t r e s s d i s o r d e r and s a t i s f i e d t h a t 
c r i t e r i a o n l y by h i s t o r y . Dr. H o l l a n d t h u s concluded t h a t a d i a g 
n o s i s o f p o s t - t r a u m a t i c s t r e s s d i s o r d e r " i s v u l n e r a b l e t o t h e 
f a c t u a l n a t u r e o f t h e worker's r e p o r t i n g , as w e l l as t h e i n c o m p l e t e 
f i l l i n g o f t h e d i a g n o s t i c c r i t e r i a . " Dr. H o l l a n d agreed w i t h Dr. 
Colbach's o p i n i o n t h a t c l a i m a n t s h o u l d be a b l e t o overcome h i s f e a r 
and r e t u r n t o work i n the woods i f he were m o t i v a t e d t o do so. 

• There a r e 13 l e t t e r s i n t h e r e c o r d from Dr. Brown, who became 
c l a i m a n t ' s t r e a t i n g p s y c h i a t r i s t i n about March o f 1980. These 
r e p o r t s are q u i t e unusual i n c o n t e n t and i n t o n e . D e s p i t e a t one 
p o i n t b e i n g s p e c i f i c a l l y asked by a SAIF r e p r e s e n t a t i v e t o d e s c r i b e 
h i s t r e a t m e n t m o d a l i t y , Dr. Brown's r e p o r t s c o n t a i n v i r t u a l l y no 
i n f o r m a t i o n about t h e t r e a t m e n t he p r o v i d e d t o c l a i m a n t . I n s t e a d , 
a c o n s i s t e n t theme t h a t runs t h r o u g h Dr. Brown's r e p o r t s i s a p r e 
o c c u p a t i o n w i t h c l a i m a n t b e i n g r e t r a i n e d f o r a new j o b . The d o c t o r 
urged a t one p o i n t , f o r example, t h a t : "Time l o s s b e n e f i t s s h o u l d 
c o n t i n u e u n t i l he r e c e i v e s r e h a b i l i t a t i o n . " 

Moreover, Dr. Brown's r e p o r t s are e x t r e m e l y c r y p t i c and appear 
t o be c o n t r a d i c t o r y . An e a r l i e r r e p o r t s t a t e s t h a t c l a i m a n t " i s 
capable o f w o r k i n g b u t not a t h i s p r e v i o u s o c c u p a t i o n . " But Dr. 
Brown s t a t e s i n a l a t e r r e p o r t : " I have never suggested. . . he i s 
unable t o work f o r m e d i c a l reasons." Some o f these comments were 
made i n t h e c o n t e x t o f t h e q u e s t i o n o f whether c l a i m a n t was medi
c a l l y s t a t i o n a r y , which Dr. Brown f i n a l l y e x p l a i n e d t h a t he under
s t o o d t o mean: "The term s t a t i o n a r y has p r i m a r y r e f e r e n c e t o 
t r e a t m e n t as i t p e r t a i n s t o a worker's a b i l i t y o r i n a b i l i t y t o 
r e t u r n t o work." Dr. Brown never d i r e c t l y responded t o t h e 
o p i n i o n s o f Drs. Colbach o r H o l l a n d t h a t c l a i m a n t c o u l d overcome 
h i s f e a r o f w o r k i n g i n t h e woods, b u t Dr. Brown d i d s t a t e w i t h o u t 
e x p l a n a t i o n : "His f e a r s about r e t u r n i n g t o t h e dangers o f w o r k i n g 
i n t h e woods I don't view as permanent impairment." 

We conclude t h a t t h e evidence from Dr. Brown sheds v e r y l i t t l e 
l i g h t on t h e m e d i c a l q u e s t i o n now b e f o r e us. That leaves t h e 
o p i n i o n s o f Drs. Colbach and*Holland t h a t c l a i m a n t c o u l d overcome 
h i s f e a r , i f he were m o t i v a t e d t o do so, b a s i c a l l y u n r e f u t e d . 

Claimant t e s t i f i e d t h a t he d i d r e t u r n t o t h e woods once and 
t r i e d t o c u t down one t r e e . Claimant t e s t i f i e d t h a t t h i s " e x p e r i 
ment" produced severe p h y s i c a l symptoms, i n c l u d i n g v o m i t i n g . 
A l t h o u g h t h e Referee made no c r e d i b i l i t y f i n d i n g , we have no reason 
t o doubt c l a i m a n t ' s t e s t i m o n y ; indeed, many o f t h e m e d i c a l r e p o r t s 
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comment on c l a i m a n t ' s s i n c e r i t y . But t h e r e are some s i t u a t i o n s i n 
which c r e d i b l e l a y t e s t i m o n y has been found i n s u f f i c i e n t t o prove 
c o n t e s t e d i s s u e s i n workers compensation cases, and we t h i n k t h a t 
g e n e r a l l y f i n d i n g a, c o n d i t i o n as complex as t r u e phobia t o e x i s t 
s h o u l d depend on some me d i c a l c o r r o b o r a t i o n . Dr. Ho l l a n d ' s most 
r e c e n t r e p o r t r e c i t e s an awareness o f c l a i m a n t ' s e x p e r i e n c e d u r i n g 
and a f t e r t h e one i n c i d e n t when c l a i m a n t a t t e m p t e d t o c u t down one 
t r e e ( t h a t i n c i d e n t i s not mentioned by any o t h e r d o c t o r ) b u t Dr. 
H o l l a n d s t i l l expresses agreement w i t h Dr. Colbach's assessment 
t h a t c l a i m a n t c o u l d overcome h i s f e a r and r e t u r n t o work i n t h e 
woods i f he were m o t i v a t e d t o do so. On t h i s r e c o r d , we ar e n o t 
persuaded t o f i n d t o t h e c o n t r a r y s o l e l y on t h e b a s i s o f c l a i m a n t ' s 
t e s t i m o n y . 

Claimant was c e r t a i n l y f r e e t o c o n s c i o u s l y and v o l u n t a r i l y 
d e c i d e he d i d not d e s i r e t o c o n t i n u e i n a v o c a t i o n he viewed as 
dangerous. Claimant was a l s o f r e e t o pursue (and d i d pursue) 
r e t r a i n i n g f o r a new v o c a t i o n . But unl e s s c l a i m a n t has proven he 
was unable (as d i s t i n g u i s h e d from o n l y u n w i l l i n g ) t o c o n t i n u e i n 
h i s former v o c a t i o n as a r e s u l t o f h i s 1979 l e g i n j u r y , t h e r e i s no 
compensable l o s s o f wage e a r n i n g c a p a c i t y . We are not persuaded 
on t h i s r e c o r d t h a t c l a i m a n t was unable t o c o n t i n u e w o r k i n g i n t h e 
woods. 

ORDER 

The Referee's o r d e r dated February 5, 1982 i s a f f i r m e d i n 
p a r t and re v e r s e d i n p a r t . That p o r t i o n t h a t awarded c l a i m a n t 25% 
unscheduled permanent p a r t i a l d i s a b i l i t y i s r e v e r s e d . The 
remainder o f the Referee's o r d e r i s a f f i r m e d . 

LAWRENCE WOODS, Cla i m a n t WCB 82-05299 
Tamblyn & Bush, C l a i m a n t ' s A t t o r n e y s December 10, 1982 
Cheney & K e l l e y , Defense A t t o r n e y s Order of D i s m i s s a l 

Claimant has req u e s t e d review o f "the Referee's o r d e r made and 
e n t e r e d on October 1, 1982. . . . " The "Referee's o r d e r " which i s 
t h e s u b j e c t o f c l a i m a n t ' s r e q u e s t f o r r e v i e w i s a d i s p u t e d c l a i m 
s e t t l e m e n t e n t i t l e d "Disputed Claim S e t t l e m e n t and Order o f Di s m i s 
s a l . " C l a imant had p r e v i o u s l y r e q u e s t e d a h e a r i n g on or about June 
15, 1982. 

Assuming, arguendo, t h a t t h i s " o r d e r " i s s u b j e c t t o r e v i e w 
p u r s u a n t t o ORS 656.295 and 656.289(3) we d i s m i s s c l a i m a n t ' s 
r e q u e s t f o r r e v i e w f o r t h e reason t h a t c l a i m a n t e n t e r e d i n t o t h e 
s t i p u l a t i o n which r e s u l t e d i n d i s m i s s a l o f h i s re q u e s t f o r h e a r i n g . 
By s t i p u l a t i n g t o t h e d i s m i s s a l , c l a i m a n t has no s t a n d i n g t o 
re q u e s t r e v i e w . A p a r t y i s o b v i o u s l y n o t a d v e r s e l y a f f e c t e d o r 
a g g r i e v e d by t h e e n t r y o f an or d e r t o which he s t i p u l a t e s , and we 
b e l i e v e our review f u n c t i o n should be l i m i t e d t o t h e r e v i e w o f 
o r d e r s a t t h e re q u e s t o f a p a r t y who i s a d v e r s e l y a f f e c t e d o r 
a g g r i e v e d . 

I f c l a i m a n t , by r e q u e s t i n g r e v i e w , seeks t o have t h e d i s p u t e d 
c l a i m s e t t l e m e n t s e t a s i d e , h i s p r o p e r remedy i s t o re q u e s t a 
h e a r i n g p u r s u a n t t o ORS 656.283. See Mary Lou C l a y p o o l , 34 Van 
N a t t a 943 (198 2 ) ; see g e n e r a l l y James Leppe, 31 Van N a t t a 130 
(1 9 8 1 ) . " 

ORDER 
Claim a n t ' s r e q u e s t f o r review i s d i s m i s s e d . 
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KEVIN D. WHEELER, Cl a i m a n t WCB 81-06963 
J o l l e s , Sokol e t a l . , C l a i m a n t ' s A t t o r n e y s December 13, 1982 
Schwabe, W i l l i a m s o n e t a l . , Defense A t t o r n e y s Order on Review 

Reviewed by t h e Board en banc. 

The s e l f - i n s u r e d employer r e q u e s t s review o f Referee Shebley's 
o r d e r which found c l a i m a n t ' s a t o p i c d e r m a t i t i s t o be a compensable 
o c c u p a t i o n a l d i s e a s e . 

C laimant's apparent t h e o r y o f t h e case i s t h a t he s u f f e r e d a 
compensable worsening o f h i s p r e e x i s t i n g n o n i n d u s t r i a l c o n d i t i o n . 
However, a t t h e h e a r i n g and on r e v i e w c l a i m a n t a s s e r t s t h a t he has 
never had any form o f d e r m a t i t i s symptoms p r i o r t o h i s employment 
a t Boise Cascade. We a r e , t h e r e f o r e , somewhat confused as t o 
e x a c t l y what, i f any, u n d e r l y i n g c o n d i t i o n c l a i m a n t b e l i e v e s has 
worsened. 

A l t h o u g h t h e r e c o r d i s u n c l e a r , c l a i m a n t ' s f i r s t p roblem w i t h 
s k i n r a s h appears t o have been i n l a t e 1979 or e a r l y 1980. He 
a p p a r e n t l y developed a r a s h on h i s upper body as a r e s u l t o f coming 
i n c o n t a c t w i t h g l u e w h i l e w o r k i n g as a g l u e spreader a t Anderson 
Plywood. He r e c e i v e d t r e a t m e n t f o r t h e r a s h and i t c l e a r e d up 
w i t h i n a few days. 

• Claimant went t o work f o r t h e c u r r e n t employer, Boise Cascade, 
i n a plywood m i l l i n June o f 1980. I n March o f 1981 he developed 
a r a s h on h i s forearms, neck, e y e l i d s and cheeks. He f i l e d a c l a i m 
which was i n i t i a l l y accepted as a n o n - d i s a b l i n g o c c u p a t i o n a l d i s 
ease. However, t h e employer s u b s e q u e n t l y i s s u e d a f o r m a l d e n i a l 
f o r t h e c o n d i t i o n on June 2, 1981. 

Claimant was t r e a t e d by Dr. S t a r k , a d e r m a t o l o g i s t , who d i a g 
nosed h i s problem as a t o p i c d e r m a t i t i s . Dr. S t a r k r e p o r t e d on May 
26, 1981 t h a t c l a i m a n t had a h i s t o r y o f a t o p i c d e r m a t i t i s p r i o r t o 
h i s exposure a t Boise Cascade and t h a t h i s c u r r e n t s k i n r a s h i s "a 
symptom o f a p r e - e x i s t i n g u n d e r l y i n g c o n d i t i o n . " There was no 
e x p l a n a t i o n o f e x a c t l y what h i s t o r y Dr. S t a r k had o b t a i n e d o r 
whether t h e r e i s any c o n n e c t i o n between h i s c u r r e n t r a s h and t h e 
e a r l i e r g l u e - c o n t a c t i n c i d e n t . Dr. S t a r k f u r t h e r s t a t e d i n t h e 
same r e p o r t : 

"As f a r as w o r k i n g a t Boise Cascade c a u s i n g 
t h e u n d e r l y i n g worsening o f t h e p a t h o l o g i c a l 
c o n d i t i o n I t h i n k t h a t ' s d e b a t a b l e . 
P r o b a b l y n o t . The i n d i v i d u a l may become 
symptomatic any t i m e t h a t h i s s k i n becomes 
d r y or he has excess p e r s p i r a t i o n o r wears 
c l o t h i n g t h a t may be i r r i t a t i n g t o t h e s k i n . 
He w i l l always have a s k i n which w i l l be 
e a s i l y i r r i t a t e d and may f l a r e up a t any 
t i m e . " 

The o n l y o t h e r m e d i c a l r e p o r t i n t h e r e c o r d i s Dr. S t a r k ' s r e p o r t 
o f August 31, 1981 i n which he s t a t e s : 
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" I t i s s t i l l my i m p r e s s i o n t h a t Mr. Wheeler 
has a p r e - e x i s t i n g c o n d i t i o n o f a t o p i c 
d e r m a t i t i s and i t i s aggravated by w o r k i n g 
i n an area where t h e r e i s d u s t and d e b r i s 
as w e l l as t h e o p p o r t u n i t y f o r him t o 
p e r s p i r e p r o f u s e l y . " 

C l a i m a n t r e l i e s on t h i s l a t t e r s tatement as p r o o f t h a t he has 
s u f f e r e d a compensable a g g r a v a t i o n o f a p r e e x i s t i n g c o n d i t i o n . I n 
Douglas S. C h i a p u z i o , 34 Van N a t t a 1255 (1982), we concluded t h a t 
i n t h i s k i n d of case the c l a i m a n t has t o s a t i s f y the r e q u i r e m e n t s 
o f b o t h W e l l e r and Gygi, t h a t i s : (1) t h a t work c o n d i t i o n s caused 
a worsening o f the u n d e r l y i n g d i s e a s e , W e l l e r v. Union Carbide, 288 
Or 27 ( 1 9 7 9 ) ; and (2) t h a t work c o n d i t i o n s were t h e major cause o f 
the w o r s e n i n g , SAIF v. Gygi, 55 Or App 570 ( 1 9 8 2 ) . Based on the 
very l i m i t e d evidence, we are not persuaded t h a t c l a i m a n t has 
s a t i s f i e d e i t h e r r e q u i r e m e n t . 

To e s t a b l i s h worsening o f an u n d e r l y i n g d i s e a s e or c o n d i t i o n , 
i t i s a t l e a s t h e l p f u l , i f not necessary, t o be a b l e t o i d e n t i f y 
t h a t u n d e r l y i n g c o n d i t i o n o r d i s e a s e . T h i s r e c o r d i s obscure about 
t h e e x i s t e n c e and n a t u r e o f c l a i m a n t ' s c o n d i t i o n b e f o r e he d e v e l 
oped a s k i n r a s h w h i l e w o r k i n g a t Boise Cascade. Both o f Dr. 
S t a r k ' s r e p o r t s r e f e r t o a p r e v i o u s l y e x i s t i n g c o n d i t i o n , which we 
i n f e r p r o b a b l y means a c o n d i t i o n t h a t was p r e v i o u s l y symptomatic, 
b u t c l a i m a n t b a s i c a l l y d e n i e d p r e v i o u s symptoms i n h i s h e a r i n g t e s 
t i m o n y . A l t e r n a t i v e l y , Dr. S t a r k might be s a y i n g t h a t c l a i m a n t ' s 
p r e e x i s t i n g c o n d i t i o n was o n l y a s e n s i t i v i t y t o d e v e l o p i n g a t o p i c 
d e r m a t i t i s symptoms w i t h o u t a c t u a l p r i o r symptoms. Under e i t h e r 
view — p r e e x i s t i n g symptomatic d e r m a t i t i s or p r e e x i s t i n g asympto
m a t i c s e n s i t i v i t y — t h e r e i s s i m p l y no b a s i s i n the r e c o r d f o r 
f i n d i n g t h a t work exposure was the major cause o f a compensable 

worsening o f t h e u n d e r l y i n g c o n d i t i o n except p o s s i b l y t h e c o n c l u -
s o r y s t a t e m e n t from Dr. S t a r k ' s August r e p o r t . And we t h i n k t h e 
more p l a u s a b l e i n t e r p r e t a t i o n o f Dr. S t a r k ' s August r e p o r t , espe
c i a l l y i n t e r p r e t e d i n c o n t e x t w i t h h i s p r i o r May r e p o r t , i s t h a t 
c l a i m a n t ' s work exposure c o n t r i b u t e d i n p a r t t o an onset o f symp
toms and n o t a worsening o f any u n d e r l y i n g c o n d i t i o n . 

ORDER 

The Referee's o r d e r dated March 12, 1982 i s r e v e r s e d and Boise 
Cascade C o r p o r a t i o n ' s d e n i a l o f June 2, 1981 i s r e i n s t a t e d and 
a f f i r m e d . 

Board Member Lewis D i s s e n t i n g : 

The m a j o r i t y s t a t e s t h a t t h i s c l a i m a n t must prove t h a t work 
c o n d i t i o n s caused a worsening o f the u n d e r l y i n g d i s e a s e under 
W e l l e r v. Union Carbide, 288 Or 27 (1979), b e f o r e he can r e c e i v e 
compensation f o r medical t r e a t m e n t and t i m e l o s s . The W e l l e r t e s t 
r e q u i r e s p r o o f o f worsening o f the u n d e r l y i n g d i s e a s e , and i s 
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a p p l i c a b l e o n l y i n cases where t h e u n d e r l y i n g d i s e a s e i s sympto
m a t i c p r i o r t o t h e a g g r a v a t i n g work exposure. W e l l e r v. Union 
Carbide, 288 Or 27, 29 (1979), P a t r i c i a L. Lewis, 34 Van N a t t a 202 
( 1 9 8 2 ) . The Board has f u r t h e r h e l d t h a t , even i f a d i s e a s e was 
symptomatic a t some ti m e b e f o r e t h e work exposure, those symptoms 
must have been o f a s i g n i f i c a n t n a t u r e and have o c c u r r e d w i t h i n a 
r e a s o n a b l y p r o x i m a t e t i m e p e r i o d o f t h e work exposure b e f o r e 
W e l l e r must be a p p l i e d . Lorena l i e s , 30 Van N a t t a 666 ( 1 9 8 1 ) . 

The l o g i c b e h i n d t h e W e l l e r r e q u i r e m e n t i s t o r e q u i r e g r e a t e r 
p r o o f o f "work connectedness" by those c l a i m a n t s who, b e f o r e t h e 
i n j u r i o u s work exposure, have a l r e a d y e x h i b i t e d t h e need f o r medi
c a l care and an i n a b i l i t y t o work due t o o f f - t h e - j o b d i s e a s e s . I n 
t h i s case, the c l a i m a n t had never e x h i b i t e d a need f o r m e d i c a l c a r e 
or an i n a b i l i t y t o work due t o h i s s e n s i t i v e s k i n u n t i l he was 
exposed t o plywood m i l l c o n d i t i o n s . I n o t h e r words, a l t h o u g h t h e 
f a c t s below show t h a t t h e c l a i m a n t e x h i b i t e d symptoms w h i l e w o r k i n g 
f o r a plywood m i l l o t h e r t h a n Boise Cascade (Anderson Plywood), he 
has never developed symptoms from non-work sources. 

T h i s c l a i m a n t ' s u n d e r l y i n g d i s e a s e i s one o f s k i n s e n s i t i v i t y 
which makes i t e a s i e r f o r him t o develop a t o p i c d e r m a t i t i s when 
exposed t o the r i g h t c o m b i n a t i o n o f c o n d i t i o n s . The r e c o r d 
c o n t a i n e d evidence o f o n l y one episode o f d e r m a t i t i s b e f o r e t h e 
c l a i m a n t ' s work exposure a t the Boise Cascade plywood m i l l . T h i s 
episode o c c u r r e d i n l a t e 1979 or e a r l y 1980 w h i l e w o r k i n g a t 
Anderson Plywood. Claimant had a s l i g h t case o f d e r m a t i t i s on h i s 
arms from c o n t a c t w i t h g l u e , and i t c l e a r e d up i n one o r two days. 
The c l a i m a n t stopped w o r k i n g a t Anderson Plywood i n February, 
1980, and began w o r k i n g f o r Boise Cascade i n June, 1980. A p o r t i o n 
o f h i s new j o b r e q u i r e d him t o spread g l u e . D u r i n g the e n s u i n g 
summer, t h e c l a i m a n t began n o t i c i n g a s l i g h t case o f r a s h on h i s 
e y e l i d s and arms. T h i s was the f i r s t t i m e he had d e r m a t i t i s s i n c e 
th e episode a t Anderson Plywood. The symptoms o f d e r m a t i t i s 
l a s t i n g one t o two days a t Anderson Plywood o c c u r r e d a t l e a s t s i x 
months p r i o r t o exposure a t Boise Cascade and were n o t s i g n i f i c a n t 
enough or c l o s e enough i n t i m e such t h a t t h e W e l l e r r e q u i r e m e n t 
s h o u l d be a p p l i e d . 

On t h e o t h e r hand, t h e symptoms t h e c l a i m a n t e x p e r i e n c e d w h i l e 
a t Boise Cascade were s i g n i f i c a n t and p e r s i s t e n t . Between June and 
October o f 1980, t h e c l a i m a n t worked on t h e g l u e spreader p a r t -
t i m e . That g l u e appears t o have been t h e same t y p e o f plywood g l u e 
t o which he had shown a s e n s i t i v i t y a t Anderson Plywood. I n 
October, he began w o r k i n g as a green c h a i n o f f - b e a r e r f u l l t i m e . 
H i s r a s h p e r s i s t e d , b u t eased somewhat i n t h e w i n t e r as t h e weather 
c o o l e d . I n January and February o f 1981, c l a i m a n t ' s r a s h was e v i 
denced by s l i g h t s c a rs on h i s e y e l i d s and arms w i t h some i n t e r m i t 
t e n t i t c h i n g . I n March, 1981 the m i l l c o n d i t i o n s became h o t t e r as 
weather c o n d i t i o n s warmed. At t h a t t i m e , a r a s h developed on""the 
c l a i m a n t ' s arms, neck, e y e l i d s and cheeks. The r a s h on h i s neck 
developed lumps and b l e d . His r a s h had never b e f o r e been so 
severe. The c l a i m a n t sought m e d i c a l t r e a t m e n t and f i l e d a c l a i m . 
I n J u l y , 1981, t h e c l a i m a n t l o s t a week o f work due t o h i s r a s h . 
T h e r e a f t e r , t h e c l a i m a n t c o n t i n u e d t o work f o r h i s employer u n t i l 
December, 1981 when he was l a i d o f f . He t e s t i f i e d t h a t s i n c e 
l e a v i n g t h e m i l l h i s r a s h has almost c o m p l e t e l y c l e a r e d up. 
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Claimant's t r e a t i n g d o c t o r , Dr. S t a r k , s t a t e d t h a t a l t h o u g h 
t h e m i l l c o n d i t i o n s d i d not cause t h e u n d e r l y i n g p r e d i s p o s i t i o n t o 
s e n s i t i v e s k i n , the c l a i m a n t ' s s k i n i s ". . . a g g r avated by w o r k i n g 
i n an area where t h e r e i s dust and d e b r i s as w e l l as t h e o p p o r t u n 
i t y f o r him t o p e r s p i r e p r o f u s e l y . " The t e s t i m o n y a t h e a r i n g was 
t h a t t h e Boise Cascade plywood m i l l i s v ery d u s t y , and t h a t summer 
te m p e r a t u r e s o f t e n reach 105 t o 110 degrees i n t h e w o r k i n g a r e a . 
The c l i m a t e i s always h o t and steamy due t o t h e veneer d r y e r s t h a t 
o p e r a t e i n the work area a t a t e m p e r a t u r e o f 350 degrees. The a i r 
i s hazy and t h i c k w i t h sawdust. I t f o l l o w s t h a t t h e m i l l c o n d i 
t i o n s were c o n d i t i o n s t h a t c o u l d and d i d a g g r a v a t e c l a i m a n t ' s 
s e n s i t i v e s k i n and cause h i s a t o p i c d e r m a t i t i s . There was no 
e vidence t h a t the a t o p i c d e r m a t i t i s was caused by a nother source; 
t h e r e f o r e , t h e c l a i m a n t has shown t h a t t h e m i l l exposure a t Boise 
Cascade was ( a t l e a s t ) the major c o n t r i b u t i n g cause o f h i s a t o p i c 
d e r m a t i t i s . SAIF v. G y g i , 55 Or App 570 ( 1 9 8 2 ) . I n P e n i f o l d v. 
SAIF, 60 Or App (December 8, 1982), t h e c o u r t found t h a t a 
c l a i m a n t ' s c o n t a c t d e r m a t i t i s was compensable even though t h e r e 
was evidence t h a t t h e c l a i m a n t had s i m i l a r d e r m a t i t i s p r o d u c i n g 
exposure o u t s i d e o f work. I n t h i s case, i t c o u l d have been t h a t 
the c l a i m a n t c o u l d c o n t r a c t d e r m a t i t i s i n environments o u t s i d e the 
plywood m i l l ( h o t , d u s t y and sweaty e n v i r o n m e n t s ) ; however, t h e 
t e s t i m o n y was t h a t t h e o n l y environment t h a t caused t h e d e r m a t i t i s 
was t h a t o f t h e plywood m i l l . 

I n c o n c l u s i o n , I f i n d t h a t t h e r e q u i r e m e n t s o f W e l l e r s h o u l d 
not a p p l y i n t h i s case because c l a i m a n t ' s u n d e r l y i n g s k i n s e n s i 
t i v i t y was n o t s u f f i c i e n t l y symptomatic p r i o r t o t h e a g g r a v a t i n g 
work exposure a t Boise Cascade. Even though work exposure a t 
Boise Cascade plywood m i l l d i d n o t worsen t h e c l a i m a n t ' s u n d e r l y i n g 
p r e e x i s t i n g c o n d i t i o n o f s k i n s e n s i t i v i t y , t h e exposure d i d b r i n g 
on symptoms i n t h e form o f a t o p i c d e r m a t i t i s , and, t h e r e f o r e , medi
c a l s e r v i c e s r e q u i r e d t o t r e a t and d i s a b i l i t y caused by t h e a t o p i c 
d e r m a t i t i s s hould be t h e r e s p o n s i b i l i t y o f Boise Cascade. T h e i r 
d e n i a l o f June 2, 1981 s h o u l d be d i s a p p r o v e d . I would award 
c l a i m a n t ' s a t t o r n e y an a t t o r n e y ' s fee o f $450 f o r h i s s e r v i c e s on 
Board r e v i e w . 
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RICHARD C. BELL, C l a i m a n t WCB 80-00489 
Anderson, F u l t o n e t a l . , C l a i m a n t ' s A t t o r n e y s December 15, 1982 
Wolf, G r i f f i t h e t a l . , Defense A t t o r n e y s Order on Review 

Reviewed by Board Members Barnes and Lewis. 

The c l a i m a n t r e q u e s t s r e v i e w o f Referee Leahy's o r d e r w h i c h : 
(1) d i s a l l o w e d temporary p a r t i a l d i s a b i l i t y compensation from June 
26, 1979 t h r o u g h J u l y 27, 1979 which was awarded i n a September 1 1 , 
1979 D e t e r m i n a t i o n Order; (2) d i s a l l o w e d temporary t o t a l d i s a b i l i t y 
compensation from January 1, 1981 t h r o u g h A p r i l 29, 1981 and May 8, 
1981 t h r o u g h J u l y 6, 1981 which was awarded i n a J u l y 21, 1981 
D e t e r m i n a t i o n Order; (3) a l l o w e d no a d d i t i o n a l t i m e l o s s ; (4) 
a l l o w e d t h e employer t o o f f s e t temporary d i s a b i l i t y compensation 
p a i d from J u l y 6, 1981 t h r o u g h J u l y 31, 1981; and (5) found 
c l a i m a n t ' s r i g h t hand permanent d i s a b i l i t y d i d n o t exceed t h e 45% 
awarded by p r i o r D e t e r m i n a t i o n Orders. 

The c l a i m a n t ' s c o n t e n t i o n s on r e v i e w a r e n o t e n t i r e l y c l e a r , 
b u t he a p p a r e n t l y contends: (1) t h a t p o r t i o n s o f temporary d i s 
a b i l i t y awarded i n t h e September 11, 1979 and J u l y 2 1 , 1981 D e t e r 
m i n a t i o n Orders s h o u l d n o t have been d i s a l l o w e d by t h e Referee; (2) 
t h a t he s h o u l d have been awarded temporary d i s a b i l i t y compensation 
from January, 1980 t o June, 1980; (3) t h a t h i s r i g h t hand i s a t 
l e a s t 75% p e r m a n e n t l y d i s a b l e d ; and (4) t h a t t h e e x a c t amount o f 
overpayment, i f any, s h o u l d have been proved a t t h e h e a r i n g b e f o r e 
an o f f s e t c o u l d be approved. The employer defends t h e Referee's 
o r d e r , b u t a l s o argues t h a t t h e Referee s h o u l d have a d m i t t e d an 
a d d i t i o n a l m e d i c a l r e p o r t d a t e d February 24, 1982 and t e n d e r e d t o 
t h e Referee a f t e r t h e February 19, 1982 h e a r i n g . 

We a f f i r m and adopt t h e Referee's o r d e r on t h e e v i d e n t i a r y 
i s s u e . See Robert A. B a r n e t t , 31 Van N a t t a 172 ( 1 9 8 1 ) ; M i n n i e 
Thomas, 34 Van N a t t a 40 ( 1 9 8 2 ) . We a f f i r m and adopt t h e Referee's 
o r d e r on a l l o t h e r i s s u e s except e x t e n t o f d i s a b i l i t y . 

The problem t h a t the e x t e n t i s s u e p r e s e n t s i s t h a t , between 
t h e d a t e o f c l a i m a n t ' s i n d u s t r i a l i n j u r y and t h e d a t e o f t h e 
h e a r i n g , c l a i m a n t s u s t a i n e d an u n r e l a t e d gunshot wound t h a t , a t t h e 
t i m e o f t h e h e a r i n g , was p r o d u c i n g some r i g h t hand and/or arm 
i m p a i r m e n t . Thus, the problem i s t o s e p a r a t e t h e compensable 
e f f e c t s o f t h e i n d u s t r i a l i n j u r y from t h e noncompensable e f f e c t s o f 
t h e gunshot wound. R e l y i n g p r i m a r i l y on Dr. B u t t o n ' s r e p o r t s w r i t 
t e n b e f o r e t h e gunshot wound, we f i n d as f o l l o w s . 

Loss o f f l e x i o n i n the metacarpophalangeal and i n t e r p h a l a n g e a l 
j o i n t s o f t h e thumb r e p r e s e n t s 7% l o s s o f t h e hand. OAR 
436-65-505. Loss o f f l e x i o n i n t h e i n t e r p h a l a n g e a l and d i s t a l 
i n t e r p h a l a n g e a l j o i n t s o f t h e index f i n g e r r e p r e s e n t s 18% l o s s o f 
t h e hand. OAR 436-65-510. Loss o f f l e x i o n i n t h e p r o x i m a l i n t e r 
p h a l a n g e a l j o i n t o f the r i n g f i n g e r r e p r e s e n t s 5% l o s s o f t h e hand. 
OAR 436-65-510. Thus, the t o t a l impairment due t o l o s s o f m o t i o n 
i s 30%. OAR 436-64-515(7). A d d i t i o n a l l y , c l a i m a n t has l o s t one 
h a l f o f h i s r i g h t hand g r i p s t r e n g t h when compared w i t h l e f t hand 
g r i p s t r e n g t h and he has l o s t two t h i r d s o f h i s r i g h t hand p i n c h 
s t r e n g t h when compared w i t h h i s l e f t hand p i n c h s t r e n g t h . T h i s 
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l o s s o f s t r e n g t h r e p r e s e n t s 30% l o s s o f the hand. OAR 
436-65-530(5). Claimant's c o m p l a i n t s a t h e a r i n g o f p a i n and numb
ness i n h i s r i g h t hand were c o n s i s t e n t w i t h h i s c o m p l a i n t s t o h i s 
p h y s i c i a n s p r i o r t o h i s gunshot wound, so we d i d c o n s i d e r t h a t • 
t e s t i m o n y i n a d d i t i o n t o e a r l i e r medical r e p o r t s r e g a r d i n g d i s 
a b l i n g p a i n . We f i n d t he p a i n and r e l a t e d numbness and s e n s i t i v i t y 
t o c o l d t o be moderately d i s a b l i n g , r e p r e s e n t i n g 10% l o s s o f th e 
hand. OAR 436-65-530(3). Combining t h e l o s s o f s t r e n g t h and d i s 
a b l i n g p a i n w i t h t h e l o s s o f motion y i e l d s a permanent d i s a b i l i t y 
r a t i n g o f 55% f o r permanent l o s s o f f u n c t i o n o f c l a i m a n t ' s r i g h t 
hand. T h i s r e p r e s e n t s 10% more compensation t h a n t h a t a l r e a d y 
awarded by th e p r i o r D e t e r m i n a t i o n Orders. (The Referee e r r o n e 
o u s l y s t a t e d the p r i o r awards t o t a l e d 47.5% r a t h e r t h a n 45%.) 

The Referee's o r d e r dated February 26, 1982 i s m o d i f i e d i n 
p a r t . Claimant i s awarded 82.5° f o r 55% l o s s o f h i s r i g h t hand; 
t h i s award i s i n l i e u o f a l l p r i o r awards. Claimant's fee agree
ment w i t h h i s a t t o r n e y i s approved and c l a i m a n t ' s a t t o r n e y i s 
a l l o w e d 25% o f the i n c r e a s e d compensation (10% l o s s o f a hand) 
awarded by t h i s o r d e r . The remainder o f th e Referee's o r d e r i s . 
a f f i r m e d . 

Reviewed by Eoard Members Lewis and F e r r i s . 

The c l a i m a n t r e q u e s t s review o f Referee Johnson's o r d e r which 
found t h a t c l a i m a n t was hot e n t i t l e d t o unscheduled permanent p a r 
t i a l d i s a b i l i t y compensation over t h a t awarded by th e D e t e r m i n a t i o n 
Order d a t e d September 14, 1981. 

The c l a i m a n t contends t h a t comparison o f medical r e p o r t s 
b e f o r e and a f t e r s u r g e r y f o r diskectomy show t h a t the diskectomy 
a t L4-5 on the r i g h t has d e t e r i o r a t e d h i s c o n d i t i o n . He a l s o con
tends t h a t the Referee focused too h e a v i l y on the f a c t t h a t c l a i m 
ant i s e a r n i n g a s l i g h t l y h i g h e r s a l a r y s i n c e the l a s t Referee's 
o r d e r o f October 14, 1977. 

Cn de novo review, we c o n s i d e r the impact f a c t o r s found i n ORS 
656.214(5) and the Department's G u i d e l i n e s f o r R a t i n g o f Permanent 
D i s a b i l i t y , f o u nd i n OAR 436-65-600 e t seq. We s p e c i f i c a l l y 
i n c l u d e impairment due t o su r g e r y (OAR 4 3 6 - 6 5 - 6 1 5 [ 2 ] ) , and l i m i t a 
t i o n s due t o d i s a b l i n g p a i n . We agree w i t h the Referee t h a t 30%, 
or 96°, f a i r l y approximates c l a i m a n t ' s p r e s e n t l o s s o f wage e a r n i n g 
c a p a c i t y . 

ORDER 

BOBBY J . EVERAGE, Claimant 
S t a r r & Vinson, C l a i m a n t ' s A t t o r n e y s 
Cheney & K e l l e y , Defense A t t o r n e y s 

WCB 80-10915 
December 15, 1982 
Order on Review 

ORDER 

The Referee's o r d e r dated May 21, 1982 i s a f f i r m e d . 
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DONNA MEADE, Cla i m a n t WCB 81-04886 & 81-07780 
D o b l i e & F r a n c e s c o n i , C l a i m a n t ' s A t t o r n e y s December 15, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 
K e i t h S k e l t o n , Defense A t t o r n e y 

Reviewed by Board Members Lewis and F e r r i s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f those p o r t i o n s o f 
Referee Leahy's o r d e r which found c l a i m a n t ' s c o n d i t i o n had worsened 
and t h a t her p s y c h o l o g i c a l d i s a b i l i t y was caused i n major p a r t by 
her compensable i n j u r y s u s t a i n e d w h i l e SAIF was on t h e r i s k . 

SAIF contends t h a t t h e c l a i m a n t ' s c o n d i t i o n has not worsened; 
r a t h e r , t h a t she i s merely e x p e r i e n c i n g temporary e x a c e r b a t i o n s o f 
p a i n due t o her back i n j u r y . SAIF f u r t h e r contends t h a t c l a i m a n t ' s 
p s y c h o l o g i c a l d i s a b i l i t y i s not r e l a t e d t o her i n j u r y ; r a t h e r , i t 
i s caused by nonwork problems t h a t p r e e x i s t e d her i n j u r y . 

The c l a i m a n t responds t h a t t h e preponderance o f t h e m e d i c a l 
evidence shows t h a t c l a i m a n t ' s c o n d i t i o n due t o h e r compensable 
back i n j u r y has worsened and t h a t h e r p r e s e n t p s y c h o l o g i c a l d i s 
a b i l i t y i s a t t r i b u t a b l e t o t h a t i n j u r y . 

ORDER 

We adopt the Referee's f i n d i n g s d a t e d A p r i l 20, 1982 and h i s 
o r d e r i s a f f i r m e d w i t h the. f o l l o w i n g c o r r e c t i o n s : 

1) The Referee o r d e r e d t h a t SAIF's d e n i a l o f May 26, 1981 i s 
r e v e r s e d . Rather, i t i s SAIF's d e n i a l o f October 27, 1981 
which i s r e v e r s e d . 

2) The Referee o r d e r e d t h a t SAIF's p a r t i a l d e n i a l ' o f 
November 5, 1981 i s r e v e r s e d . Rather, i t i s SAIF's p a r t i a l 
d e n i a l o f December 7, 1981 which i s r e v e r s e d . 

Claimant's a t t o r n e y i s awarded $5600 as an a t t o r n e y ' s fee f o r 
s e r v i c e s rendered on r e v i e w . 

ROGERS MURRAY, Cla i m a n t WCB 81-03954 
P o z z i , Wilson e t a l . , C l a i m a n t ' s A t t o r n e y s December 15, 1982 
Wolf, G r i f f i t h e t a l . , Defense A t t o r n e y s Order on Review 

Reviewed by Board Members Lewis and F e r r i s . 

Claimant r e q u e s t s r e v i e w o f Referee Neal's o r d e r which found 
c l a i m a n t was not e n t i t l e d t o have h i s c l a i m reopened, and g r a n t e d 
him compensation t o t a l i n g 20% unscheduled d i s a b i l i t y f o r an i n j u r y 
t o h i s low back. 

On de novo r e v i e w , t h e Board a f f i r m s and adopts t h e Referee's 
o r d e r . Under the r a t i o n a l e i n H a r o l d M e t i e r , 34 Van N a t t a 710 
(1S82), we would be i n c l i n e d t o assess a p e n a l t y a g a i n s t t h e 
i n s u r e r f o r i t s f a i l u r e t o accept o r deny c l a i m a n t ' s a g g r a v a t i o n 
c l a i m s ( e s p e c i a l l y t h a t s u b m i t t e d by K a i s e r i n January, 1982). 
However, because the i n s u r e r ' s a c t i o n s preceded t h e Board's d e c i 
s i o n i n M e t i e r , we w i l l n o t impose a p e n a l t y i n t h i s case. 
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ORDER 

The Referee's o r d e r dated March 3 1982 i s a f f i r m e d . 

PATRICK D. RIDDLE, C l a i m a n t WCB 80-08585 
A.J. M o r r i s , C l a i m a n t ' s A t t o r n e y December 15, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 

Reviewed by Board Members Barnes and Lewis. 

The SAIF C o r p o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Baker's 
o r d e r which awarded c l a i m a n t 50% scheduled permanent p a r t i a l d i s 
a b i l i t y f o r l o s s o f use o f th e l e f t l e g , t h a t b e i n g an i n c r e a s e o f 
15% over and above t h e A p r i l 7, 1980 D e t e r m i n a t i o n Order. 

The Board p r e v i o u s l y remanded t h i s case t o th e Referee w i t h 
i n s t r u c t i o n s t o a p p l y the r e l e v a n t c r i t e r i a f o r r a t i n g scheduled 
d i s a b i l i t y c o n t a i n e d i n OAR 436, D i v i s i o n 65. The Referee t h e n 
e n t e r e d an Order on Remand r e c i t i n g , w i t h o u t e l a b o r a t i o n , r e l i a n c e 
on the a d m i n i s t r a t i v e r u l e s . The Referee a l s o mentioned r e l i a n c e 
on a d d i t i o n a l evidence from medical r e p o r t s t h a t were not a v a i l a b l e 
t o t h e E v a l u a t i o n D i v i s i o n when i t c o n s i d e r e d the m a t t e r and th e 
c r e d i b l e t e s t i m o n y e l i c i t e d a t the h e a r i n g . SAIF appeals, 
a r g u i n g — a l s o w i t h o u t e l a b o r a t i o n — t h a t t h e amount o f d i s a b i l 
i t y awarded by the D e t e r m i n a t i o n Order was c o r r e c t . 

The Board a f f i r m s and adopts the o r d e r o f the Referee. See 
a l s o Clyde V. Brummell, 34 Van N a t t a 1183 (1982); Hazel Ray, 34 
Van N a t t a 1193 (1982) . 

ORDER 
The Referee's Order on Remand dated A p r i l 6, 1982 i s a f f i r m e d 

C l aimant's a t t o r n e y i s awarded an a t t o r n e y ' s fee o f $400 f o r s e r 
v i c e s b e f o r e the Board, payable by SAIF. 

LAWRENCE RYAN, Cla i m a n t 
S t a r r & Vin s o n , C l a i m a n t ' s A t t o r n e y s 
SAIF Corp L e q a l , Defense A t t o r n e y 
David Home, Defense A t t o r n e y 

WCB 82-00494 & 80-11051 
December 15, 1982 
Order on R e c o n s i d e r a t i o n of 

C o n s o l i d a t e d Order on Review 
and Own Motion Order 

C l a i m a n t ' s a t t o r n e y r e q u e s t s r e c o n s i d e r a t i o n o f our 
c o n s o l i d a t e d o r d e r dated December 3, 1982 on th e ground t h a t i t 
f a i l e d t o award o r a l l o w a t t o r n e y ' s f e e s . 

As m a t t e r s now s t a n d , c l a i m a n t ' s 1974 i n d u s t r i a l i n j u r y c l a i m 
has been o r d e r e d reopened by t h e Board under i t s own moti o n 
a u t h o r i t y . Claimant's a t t o r n e y i s e n t i t l e d t o a fe e f o r o b t a i n i n g 
c l a i m r e o p e n i n g . OAR 438-47-070; Fred Gascon, Own Mo t i o n No. 
82-0269M, 34 Van N a t t a 1551A (November 9, 1982). 

As t o t h e source o f t h e f e e , c l a i m a n t ' s a t t o r n e y argues t h e 
fee s h o u l d n o t be a percentage o f c l a i m a n t ' s compensation b u t 
i n s t e a d s h o u l d be p a i d i n a d d i t i o n t o compensation by Employers o f 
Wausau, t h e i n s u r e r on the 1974 c l a i m , because "Wausau re q u e s t e d 
th e h e a r i n g " and because "Wausau re q u e s t e d r e v i e w . " That argument 
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i n d i c a t e s some of the confusion t h a t prompted us t o c o n s o l i d a t e 
these proceedings i n t h e f i r s t place. The Board r e f e r r e d 
c l a i m a n t ' s r e q u e s t f o r own motion r e l i e f a g a i n s t Wausau f o r a 
h e a r i n g and recommendation p u r s u a n t t o OAR 4 3 6 - 8 3 - 8 1 0 ( 1 ) ( d ) . As 
between c l a i m a n t and Wausau, n e i t h e r c o u l d r e q u e s t a h e a r i n g a f t e r 
t h e e x p i r a t i o n o f c l a i m a n t ' s a g g r a v a t i o n r i g h t s , a Referee c o u l d 
not e n t e r an a p p e a l a b l e o r d e r and thus nobody c o u l d r e q u e s t r e v i e w 
o f a Referee's recommendation t o t h e Board. D e s p i t e t h e 
c o m p l i c a t i o n s t h a t a r i s e because o f t h e i n v o l v e m e n t o f a n o t h e r 
i n s u r e r , as between c l a i m a n t and Wausau, t h e s i t u a t i o n i s r a t h e r 
s i m p l e : c l a i m a n t r e q u e s t e d own m o t i o n r e l i e f ; t h e Board r e f e r r e d 
t h a t r e q u e s t t o a Referee f o r a h e a r i n g and recommendation; and 
then t h e Board d e c i d e d t o g r a n t own mot i o n r e l i e f based on t h e 
r e c o r d made b e f o r e t h e Referee. I n these c i r c u m s t a n c e s , 
a t t o r n e y ' s fees a r e a l l o w e d from t h e c l a i m a n t ' s i n c r e a s e d 
compensation, n o t awarded i n a d d i t i o n t o compensation. 

On r e c o n s i d e r a t i o n , t h e Board's o r d e r dated December 3 1982 
i s amended t o p r o v i d e t h a t c l a i m a n t ' s a t t o r n e y i s a l l o w e d , as a 
reasonable a t t o r n e y ' s f e e f o r s e r v i c e s rendered t o d a t e , 25% o f 
c l a i m a n t ' s compensation n o t t o exceed $1,200, payable from 
c l a i m a n t ' s compensation r a t h e r t h a n i n a d d i t i o n t o c l a i m a n t ' s 
compensation. 

Reviewed by Board Members Barnes and F e r r i s . 

The employer r e q u e s t s r e v i e w o f Referee F i n k ' s o r d e r w h i c h s e t 
a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s c l a i m . The i s s u e i s whether 
c l a i m a n t ' s symptoms a f t e r March 1 , 1982 were c a u s a l l y r e l a t e d t o 
h i s J u l y 29, 1981 i n d u s t r i a l i n j u r y . 

We b e l i e v e t h e Referee's f i n d i n g s o f f a c t t o be i n c o m p l e t e , 
and t h e Referee's a n a l y s i s r a i s e s t h e p o s s i b i l i t y t h a t he misunder
sto o d t he i s s u e s . We f i n d t h e f a c t s t o be as f o l l o w s : 

(1) Claimant s u s t a i n e d an e l e c t r i c shock i n j u r y a t about noon 
on Wednesday, J u l y 29, 1981. At t h a t t i m e he was t h r o w n , f e l l o r 
jumped back and s t r u c k h i s upper body. 

(2) Claimant was l a i d o f f a t t h e end o f h i s s h i f t due t o a 
r e d u c t i o n i n f o r c e on F r i d a y , J u l y 31, 1981. 

(3) D u r i n g t h e two-and-a-half days between t h e e l e c t r i c shock 
i n c i d e n t and c l a i m a n t ' s d e p a r t u r e from t h e p a y r o l l , c l a i m a n t con
t i n u e d t o work. He had f r e q u e n t c o n t a c t d u r i n g t h i s p e r i o d w i t h 
J i m Cook, h i s s u p e r v i s o r , and B i l l Baker, a co-worker. N e i t h e r 
observed any p h y s i c a l problems o r s i g n s o f i n j u r y . 

(4) A f t e r b e i n g l a i d o f f , c l a i m a n t c o n s u l t e d Dr. Lars o n on 
August 6, 1981 and saw Dr. Larson about t e n times over about t h e 
n e x t t h r e e months. Claimant t h e n t r a n s f e r r e d h i s c a r e t o Dr. Ho. 

ORDER 

EARL A. SAFSTROM, Cl a i m a n t 
Gal ton, Popick & S c o t t , C l a i m a n t ' s A t t o r n e y s 
L i n d s a y , Hart e t a l . , Defense A t t o r n e y s 

WCB 82-02213 
December 15, 1982 
Order on Review 
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(5) There a r e two 801 c l a i m forms i n t h e r e c o r d . A hand
w r i t t e n one, dated August 7, 1981, r e f e r s o n l y t o an e l e c t r i c a l 
shock i n j u r y . A t y p e d one, dated August 5, 1981, r e f e r s t o c l a i m 
a n t h a v i n g been knocked backwards by t h e shock. The e x i s t e n c e o f 
two c l a i m forms i s u n e x p l a i n e d . I n any e v e n t , t h e c l a i m / c l a i m s 
was/were accepted. 

(6) On March 1, 1982, t h a t i s , more than e i g h t months p o s t -
i n j u r y , t h e employer i s s u e d t h e p a r t i a l d e n i a l h e r e i n i s s u e : 
" A f t e r i n v e s t i g a t i o n i n t o t h i s m a t t e r , we f i n d t h a t c o n t i n u i n g t i m e 
l o s s and your p r e s e n t symptomatology a r e u n r e l a t e d t o t h e c o n d i t i o n 
f o r which t h e c l a i m was o r i g i n a l l y accepted." 

The q u e s t i o n , t o r e p e a t , i s whether c l a i m a n t ' s i n a b i l i t y t o 
work a f t e r March 1, 1982 and the m e d i c a l s e r v i c e s he was r e c e i v i n g 
a f t e r t h a t d a t e were due t o h i s J u l y 29, 1981 i n j u r y . We f i n d t h e 
two r e p o r t s from Dr. Ho i n t h i s r e c o r d t o be o f v i r t u a l l y no a s s i s 
t a n c e i n answering t h a t q u e s t i o n . Dr. Ho's more r e c e n t r e p o r t 
s t a t e s : 

"The symptoms and s i g n s t h e p a t i e n t now 
m a n i f e s t s t o me are c e r t a i n l y c o m p a t i b l e 
w i t h t h e events t h a t he r e p o r t e d on t h e 
day o f h i s i n j u r y . * * * [ T h e ] 
o r t h o p e d i c problems f o r which I am now 
t r e a t i n g the p a t i e n t may o r may not have 
o c c u r r e d as a d i r e c t r e s u l t o f 
' e l e c t r o c u t i o n ' b u t i n any case a r e 
l i k e l y t o have been produced a t l e a s t i n 
p a r t by h i s f a l l i n g a g a i n s t a c h a i r a f t e r 
e x p e r i e n c i n g e l e c t r i c shock." 

As we u n d e r s t a n d t h i s r e p o r t , t h e o n l y b a s i s f o r Dr. Ho's " l i k e l y 
t o have been produced" o p i n i o n i s t h e c o m p a t i b i l i t y o f t h i s o p i n i o n 
and t h e h i s t o r y c l a i m a n t gave Dr. Ho. I n o t h e r words, Dr. Ho's 
assessment has no independent b a s i s , b u t i n s t e a d , depends e n t i r e l y 
on t h e h i s t o r y he r e c e i v e d from c l a i m a n t , which i s u n d e r s t a n d a b l e 
because Dr. Ho d i d not b e g i n t r e a t i n g c l a i m a n t u n t i l about t h r e e 
months p o s t - i n j u r y . 

" The q u e s t i o n o f c o n t i n u i n g compensation beyond March 1, 1982 
depends t h e n , we b e l i e v e , on the s u b s i d i a r y q u e s t i o n s o f 
c l a i m a n t ' s c r e d i b i l i t y and an assessment o f Dr. Larson's f i n d i n g s . 

C o n s i d e r i n g the l a t t e r p o i n t f i r s t , b o t h p a r t i e s can p o i n t t o 
a c l a u s e h e r e o r a phrase t h e r e i n Dr. Larson's r e p o r t s and t e s t i 
mony t h a t s u p p o r t s t h e i r r e s p e c t i v e p o s i t i o n s . C o n s i d e r i n g a l l o f 
Dr. Larson's words t o g e t h e r , however, t h e c l e a r p i c t u r e t h a t 
emerges f o r us i s : (1) Dr. Larson b e l i e v e s i t i s a reasonable 
m e d i c a l p r o b a b i l i t y t h a t c l a i m a n t ' s c o n t i n u i n g symptoms a f t e r March 
1, 1982 were n o t due t o h i s e l e c t r i c shock i n j u r y e i g h t months 
e a r l i e r ; and (2) Dr. Larson b e l i e v e s i t i s a reasonable m e d i c a l 
p r o b a b i l i t y t h a t c l a i m a n t ' s c o n t i n u i n g symptoms a f t e r March 1 were 
due t o t h e upper-body trauma s u s t a i n e d a t t h e t i m e o f t h e e l e c t r i c 
shock i_f t h e r e were immediate upper-body symptoms, b u t were n o t due 
t o t h e upper-body trauma i f t h e r e were not immediate upper-body 
symptoms. 
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We f i n d Dr. Larson's o p i n i o n s p e r s u a s i v e because o f h i s , a t 
l e a s t so f a r as t h i s r e c o r d r e f l e c t s , more e x t e n s i v e t r e a t m e n t o f 
c l a i m a n t and, more i m p o r t a n t l y , t r e a t m e n t t h a t was t h e most p r o x i 
mate t o t h e i n j u r y d a t e . Since Dr. Larson's o p i n i o n s u p p o r t s a 
f i n d i n g o f c o n t i n u i n g c o m p e n s a b i l i t y o n l y under one s e t o f f a c t s 
( i f t h e r e were immediate upper-body symptoms a t t h e t i m e o f t h e 
J u l y 29, 1981 i n c i d e n t ) , we t u r n t o the q u e s t i o n o f c l a i m a n t ' s 
c r e d i b i l i t y . 

C l a imant t e s t i f i e d t h a t he s u f f e r e d immediate upper-body symp
toms on J u l y 29. The employer r e l i e s on t h e f o l l o w i n g c i r c u m s t a n 
t i a l e vidence f o r a c o n t r a r y c o n c l u s i o n : (1) c l a i m a n t c o n t i n u e d 
w o r k i n g f o r two-and-a-half days a f t e r t h e J u l y 29 e l e c t r i c shock 
i n c i d e n t ; (2) c l a i m a n t ' s s u p e r v i s o r , Mr. Cook, and co-worker, Mr. 
Baker, n e i t h e r observed any m a n i f e s t a t i o n s o f upper-body i n j u r y 
d u r i n g t h e s e two-and-a-half days nor heard c l a i m a n t complain o f 
upper-body symtoms; (3) c l a i m a n t d i d n o t a s s e r t a c l a i m u n t i l a f t e r 
he had been l a i d o f f as p a r t o f a r e d u c t i o n i n f o r c e ; (4) a t about 
t h e same t i m e he f i l e d h i s c l a i m , c l a i m a n t f i l e d a u n i o n g r i e v a n c e 
seeking r e i n s t a t e m e n t t o h i s j o b , from which i t c o u l d be i n f e r r e d 
t h a t c l a i m a n t f e l t p h y s i c a l l y a b l e t o work i f h i s j o b were s t i l l 
a v a i l a b l e ; (5) Dr. Larson comments i n s e v e r a l r e p o r t s t h a t he i s 
unable t o o b j e c t i v e l y v e r i f y many o f c l a i m a n t ' s s u b j e c t i v e com
p l a i n t s ; and (6) c l a i m a n t ' s t e s t i m o n y i n t h i s p r o c e e d i n g about a 
p r i o r 1976 i n d u s t r i a l back i n j u r y was s i g n i f i c a n t l y impeached when 
t h e employer i n t r o d u c e d c l a i m a n t ' s p r i o r i n c o n s i s t e n t t e s t i m o n y 
from an e a r l i e r p r o c e e d i n g . 

The Referee reasoned t h a t c l a i m a n t ' s t e s t i m o n y t h a t he d i d 
e x p e r i e n c e immediate upper-body symptoms and t h e t e s t i m o n y o f Mr. 
Cook and Mr. Baker t h a t symptoms were n o t a p p a r e n t t o them c o u l d be 
r e c o n c i l e d because i t i s n o t "uncommon f o r workers t o work i n d i s 
c o m f o r t . " We t o o have seen many cases i n which i n j u r e d , b u t s t o i c 
workers c o n t i n u e d w o r k i n g i n d i s c o m f o r t , even i n p a i n . But t h a t 
does n o t f i t t h e f a c t s o f t h i s case. Claimant does n o t contend he 
was s t o i c ; i n s t e a d , he t e s t i f i e d t h a t Mr. Cook and Mr. Baker "knew 
t h a t I was h u r t i n g , " t h a t i s , knew t h a t he was w o r k i n g i n p a i n . I n 
f a c t , Mr. Cook and Mr. Baker t e s t i f i e d t h e y knew no such t h i n g . 
T h i s c o n f l i c t cannot be r e c o n c i l e d by s p e c u l a t i o n about p o s s i b l e 
s t o i c i s m . 

A f t e r d i s c u s s i n g t h e s t o i c i s m p o s s i b i l i t y and t h e u n c o n t e s t e d 
f a c t t h a t t h e r e was an e l e c t r i c a l shock i n c i d e n t on J u l y 28, 1981, 
t h e Referee concluded: "From my o b s e r v a t i o n o f c l a i m a n t , I have no 
reason t o q u e s t i o n h i s c r e d i b i l i t y . " However, c r e d i b i l i t y i s n o t 
merely a m a t t e r o f appearance. Richard A. C a s t n e r , 33 Van N a t t a 
662, 663 ( 1 9 8 1 ) : "The Referee had t h e advantage o f s e e i n g t h e w i t 
ness. The Board has t h e advantage o f h a v i n g a t r a n s c r i p t , w h i c h 
was n o t a v a i l a b l e t o the Referee." And t h e t r a n s c r i p t i n t h i s case 
r e f l e c t s , f o r example, s i g n i f i c a n t d i s c r e p a n c i e s between c l a i m a n t ' s 
h e a r i n g t e s t i m o n y about h i s 1976 back i n j u r y and h i s t e s t i m o n y i n 
an e a r l i e r p r o c e e d i n g about t h a t i n j u r y — d i s c r e p a n c i e s t h a t were 
n o t mentioned by t h e Referee i n t h i s case. 

As we i n t e r p r e t the m e d i c a l evidence, as s t a t e d above, i n 
o r d e r t o f i n d t h a t c l a i m a n t ' s t i m e l o s s and m e d i c a l t r e a t m e n t 
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remained compensable beyond March 1, 1982, i t i s necessary t o 
a f f i r m a t i v e l y f i n d t h a t c l a i m a n t e x p e r i e n c e d immediate upper-body 
symptoms on and a f t e r J u l y 29, 1981, meaning we would have t o be 
a c t u a l l y persuaded by c l a i m a n t ' s t e s t i m o n y t o t h a t e f f e c t . On t h e 
o t h e r hand, i n o r d e r t o reach the c o n t r a r y c o n c l u s i o n i t i s 
unnecessary t o a f f i r m a t i v e l y f i n d t h a t t h e r e were not immediate 
upper-body symptoms; r a t h e r , i t i s o n l y necessary t o f i n d t h a t 
c l a i m a n t has not p r o v e n i t more l i k e l y t h a n not t h a t t h e r e were 
such immediate symptoms. We so conclude. 

The Referee's o r d e r dated May 5, 1982 i s r e v e r s e d . The 
employer's p a r t i a l d e n i a l dated March 1, 1982 i s r e i n s t a t e d and 
a f f i r m e d . The employer i s r e s p o n s i b l e f o r submission o f c l a i m a n t ' s 
c l a i m f o r i n j u r i e s s u s t a i n e d i n J u l y o f 1979 f o r c l o s u r e p u r s u a n t 
t o ORS 656.268, i f i t has not a l r e a d y done so. 

Reviewed by t h e Board en banc. 

Claimant r e q u e s t s review o f th e P r e s i d i n g Referee's October 
12, 1982 Order o f D i s m i s s a l . On r e v i e w o f th e r e c o r d , t h e Board 
a f f i r m s the Order o f D i s m i s s a l . 

The P r e s i d i n g Referee's Order o f D i s m i s s a l i s a f f i r m e d . 

Board Member Barnes D i s s e n t i n g : 

On December 6, 1982 th e Board m a i l e d t o th e p a r t i e s i t s s t a n 
dard c a l l - f o r - b r i e f s l e t t e r . That l e t t e r a d v i s e d c l a i m a n t t h a t he 
had u n t i l December 27, 1982 t o f i l e h i s b r i e f , and t h a t i t was 
p o s s i b l e t o f i l e a w r i t t e n motion f o r an e x t e n s i o n o f ti m e i n which 
to submit h i s b r i e f . 

Now, w i t h o u t even w a i t i n g t o see whether c l a i m a n t wishes t o 
f i l e a b r i e f as we advi s e d him he c o u l d do, the Board proceeds t o 
re v i e w t h i s case and is s u e a d e c i s i o n . While I have o f t e n s t a t e d 
t h a t t h i s agency's main problem i s b a c k l o g and d e l a y , I do not 
t h i n k t h a t d e c i d i n g cases b e f o r e the p a r t i e s have an o p p o r t u n i t y 
t o submit b r i e f s i s the b e s t s o l u t i o n t o t h a t problem. I d i s s e n t 
from t h e issuance o f a d e c i s i o n a t t h i s t i m e . 

ORDER 

EMANUEL SISTRUNK, Cl a i m a n t 
Schwabe, W i l l i a m s o n e t a l . , Defense A t t o r n e y s 

WCB 82-02946 
December 15, 1982 
Order on Review 

ORDER 
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J U L I E A. SMITH, Cl a i m a n t WCB 81-3380 
Gary B i s a c c i o , C l a i m a n t ' s A t t o r n e y December 15, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 
Kenneth Bourne, A t t o r n e y 

Reviewed by Board Members Barnes and F e r r i s . 

The noncomplying employer r e q u e s t s r e v i e w o f Referee Neal's 
o r d e r which found t h a t t h e c l a i m a n t s u s t a i n e d a compensable i n j u r y 
on September 28, 1980, p r i o r t o t h e e f f e c t i v e d a t e o f t h e 
employer's workers compensation i n s u r a n c e coverage. The noncom
p l y i n g employer a l s o r e q u e s t s review o f the Referee's I n t e r i m Order 
o f December 17, 1981 which d e n i e d i t s M o t i o n t o Dismiss. The non-
complying employer argues t h a t t he Referee e r r e d i n f a i l i n g t o 
a l l o w t h e m o t i o n and i n f i n d i n g t h a t c l a i m a n t s u s t a i n e d a compen
sa b l e i n j u r y . 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own, b u t 
summarize c e r t a i n p o r t i o n s o f those f i n d i n g s f o r purposes o f t h i s 
r e v i e w . 

C laimant began w o r k i n g p a r t - t i m e f o r t h e noncomplying employer 
on a p p r o x i m a t e l y September 15, 1980. Claimant was t e r m i n a t e d from 
t h a t employment on a p p r o x i m a t e l y October 5, 1980. On October 7, 
1980 c l a i m a n t was examined by Dr. Gray, who completed a form 827. 
On November 6, 1980 c l a i m a n t f i l e d a form 801 a l l e g i n g a September, 
1980 back i n j u r y . The Compliance D i v i s i o n o f t h e Workers Compensa
t i o n Department conducted an i n v e s t i g a t i o n and on November 19, 1980 
e n t e r e d a Proposed and F i n a l Order f i n d i n g t he employer t o be a 
noncomplying employer from September 15 t o October 2, 1980. The 
employer d i d not a p p e a l ; t h a t o r d e r became f i n a l by o p e r a t i o n o f 
law on December 9, 1980. The c l a i m was r e f e r r e d t o t h e SAIF 
C o r p o r a t i o n f o r p r o c e s s i n g . SAIF i n i t i a l l y d e f e r r e d , b u t on 
February 4, 1981 n o t i f i e d t h e c l a i m a n t and t h e employer o f i t s 
acceptance o f the c l a i m . On A p r i l 1, 1981 SAIF n o t i f i e d t h e 
employer o f i t s r i g h t t o r e q u e s t a h e a r i n g on the c o m p e n s a b i l i t y 
o f the c l a i m i n accordance w i t h OAR 436-52-040(c) and ( d ) . 

The employer's argument i s framed i n terms o f l a c h e s , b a r and 
e s t o p p e l — a l l d i r e c t e d t o t h e c o n t e n t i o n t h a t t h e s t a t u t o r y and 
a d m i n i s t r a t i v e scheme w i t h r e g a r d t o noncomplying employers i s v i o 
l a t i v e o f t h e employer's r i g h t s t o due process and e q u a l p r o t e c t i o n 
o f t h e laws under t h e Oregon and U n i t e d S t a t e s C o n s t i t u t i o n s . T h i s 
Board has p r e v i o u s l y concluded, r i g h t l y o r w r o n g l y , t h a t i t does 
not have j u r i s d i c t i o n t o r u l e on c o n s t i t u t i o n a l i s s u e s r a i s e d by 
t h e p a r t i e s t o a c l a i m . Sidney A. Stone, 31 Van N a t t a 84 ( 1 9 8 1 ) , 
a f f i r m e d i n p a r t and r e v e r s e d i n p a r t , Stone v. SAIF, 57 Or App 808 
(1982).' We, t h e r e f o r e , d e c l i n e t o d e t e r m i n e t h e c o n s t i t u t i o n a l i t y 
or u n c o n s t i t u t i o n a l i t y o f t h e s t a t u t o r y and a d m i n i s t r a t i v e scheme 
t h a t governs noncomplying employers. 

The employer a l s o argues t h a t ORS 656.054, 656.262 and OAR 
436-54-040 r e q u i r e d SAIF t o i n f o r m t h e employer o f i t s r i g h t t o 
r e q u e s t a h e a r i n g on t h e c o m p e n s a b i l i t y i s s u e w i t h i n 60 days o f t h e 
date o f SAIF's r e c e i p t o f t h e Form 827 from Dr. Gray. A l t h o u g h we 
would be i n c l i n e d t o say t h a t , under ORS 656.054, SAIF had 60 days 
from t h e d a t e o f r e f e r r a l o f the c l a i m t o i t by t h e D i r e c t o r t o 
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accept o r deny, we f i n d i t unnecessary t o reach t h a t s p e c i f i c 
i s s u e . Even assuming arguendo t h a t t h e employer i s c o r r e c t i n i t s 
a s s e r t i o n , we f a i l t o see i t s r e l e v a n c e i n t h i s p r o c e e d i n g . 
Assuming t h a t SAIF was r e q u i r e d t o n o t i f y t h e noncomplying employer 
i n a more t i m e l y f a s h i o n t h a n i t d i d i n t h i s case, and t h a t t h e 
employer was p r e j u d i c e d by t h i s f a i l u r e , we t h i n k t h a t any damage 
t h a t may have been caused i s a m a t t e r between t h e employer and t h e 
SAIF C o r p o r a t i o n t o be r e s o l v e d i n ano t h e r forum. We f i n d t h a t t h e 
Referee c o r r e c t l y d e n i e d t h e employer's M o t i o n To Dismiss. 

W i t h r e g a r d t o the i s s u e c o n c e r n i n g t h e c o m p e n s a b i l i t y o f t h i s 
c l a i m , we a f f i r m and adopt t h e o r d e r o f t h e Referee. 

Cla i m a n t ' s a t t o r n e y i s e n t i t l e d t o a fee f o r s e r v i c e s rendered 
b e f o r e t h e Board. See K e l l y P. B r i t t , 34 Van N a t t a 1182 ( 1 9 8 2 ) . 

ORDER 
The Referee's o r d e r d a t e d A p r i l 21, 1982 i s a f f i r m e d . C l a i m 

a n t ' s a t t o r n e y i s awarded £350 f o r s e r v i c e s rendered b e f o r e t h e 
Board, payable by t h e SAIF C o r p o r a t i o n and c o l l e c t a b l e from t h e 
noncomplying employer. 

JOHNNIE L. STEPP, Cl a i m a n t WCB 81-00134 
Coons & McKeown, C l a i m a n t ' s A t t o r n e y s December 15, 1982 
F o s s , Whitty & Roess, Defense A t t o r n e y s Order on Review 

Reviewed by Board Members Barnes and Lewis. 

The SAIF C o r p o r a t i o n r e q u e s t s review o f Referee Johnson's 
o r d e r which found t h a t c l a i m a n t had e s t a b l i s h e d an a g g r a v a t i o n 
c l a i m , imposed a p e n a l t y and a t t o r n e y ' s f e e f o r f a i l u r e t o accept 
or deny i t and awarded a t t o r n e y ' s fees f o r p r e v a i l i n g on a denie d 
c l a i m . On rev i e w , the employer contends t h a t t h e c l a i m a n t f a i l e d 
t o prove t h a t he had an a g g r a v a t i o n c l a i m and t h a t t h e r e was no 
unreasonable f a i l u r e t o deny the c l a i m . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g 
a d d i t i o n a l comments. Based on t h e t e s t i m o n y o f the w i t n e s s e s t h a t 
appeared a t th e h e a r i n g , i n c l u d i n g Dr. Boots, a l l o f whom t h e 
Referee found c r e d i b l e , t h e r e i s no doubt t h a t c l a i m a n t ' s c o n d i t i o n 
worsened a f t e r t h e l a s t award o f compensation. 

Whether t h e r e was a pr o p e r a g g r a v a t i o n c l a i m i s a c l o s e r ques
t i o n . The Referee i d e n t i f i e d Dr. Boots' "progress n o t e s " t h a t were 
r e c e i v e d by SAIF^on June 30, 1980 as the a g g r a v a t i o n c l a i m . How
ever, SAIF argues t h a t these p r o g r e s s notes r e v e a l " n o t h i n g more 
than p e r i o d i c e x a c e r b a t i o n s and r e m i s s i o n s o b v i o u s l y t o be expected 
i n someone w i t h an award o f 80% . . . unscheduled . . . d i s a b i l 
i t y . " Claimant responds t h a t Dr. Boots' r e p o r t i n d i c a t e d a need 
f o r f u r t h e r m edical s e r v i c e s and t h a t under ORS 656.273(3) a p h y s i 
c i a n ' s r e p o r t i n d i c a t i n g a need f o r f u r t h e r m e d i c a l s e r v i c e s i s an 
a g g r a v a t i o n c l a i m . 

There i s some m e r i t t o b o t h p o s i t i o n s . We t h i n k t h e p r i n c i p a l 
t h r u s t o f the r e f e r e n c e t o " f u r t h e r m e d i c a l s e r v i c e s " i n ORS 
656.273(3) i s a r e f e r e n c e t o c u r a t i v e t r e a t m e n t ; by c o n t r a s t , Dr. 
Boots' r e p o r t c o u l d be i n t e r p r e t e d t o mean he was p r o v i d i n g o n l y 
p a l l i a t i v e t r e a t m e n t . A l t h o u g h t h e q u e s t i o n i s c l o s e , we do not 
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agree t h a t i s t h e b e t t e r i n t e r p r e t a t i o n . Dr. Boots' r e p o r t r e c o r d s 
e i g h t o f f i c e v i s i t s i n l e s s t h a n a one-month p e r i o d , w i t h a 
d e s c r i p t i o n o f t h e f i r s t v i s i t c o n t a i n i n g a r e f e r e n c e t o c l a i m a n t ' s 
c o n d i t i o n h a v i n g "aggravated" and t h e d e s c r i p t i o n o f t h e l a s t v i s i t 
c o n t a i n i n g a r e f e r e n c e t o c l a i m a n t ' s c o n d i t i o n h a v i n g become 
" s t a t i o n a r y . " We b e l i e v e t h a t such a r e p o r t t r i g g e r e d t h e d u t y f o r 
SAIF t o do something more th a n j u s t pay Dr. Eoots' b i l l s . 

ORDER 

The Referee's o r d e r d a t e d A p r i l 30, 1982 i s a f f i r m e d . 
C l a imant's a t t o r n e y i s awarded $600 f o r s e r v i c e s rendered on Board 
r e v i e w , payable by t h e SAIF C o r p o r a t i o n . 

ROY J . FENTON, Cl a i m a n t WCB 82-00074 & 81-08043 
A l l e n , S t o r t z e t a l . , C l a i m a n t ' s A t t o r n e y s December 16, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 

Reviewed by the Board en banc. 

The SAIF C o r p o r a t i o n r e q u e s t s review o f Referee Howell's o r d e r 
which awarded c l a i m a n t 25% unscheduled permanent p a r t i a l d i s a b i l i t y 
due t o a January 10, 1980 compensable i n j u r y and denied t h e i n s u r e r 
an " o f f s e t " f o r amounts p a i d pending r e v i e w on a p r i o r c l a i m stem
ming from a March 22, 1974 compensable i n j u r y . 

On March 22, 1974, w h i l e w o r k i n g f o r Normarc, I n c . ( i n s u r e d by 
SAIF), c l a i m a n t s u f f e r e d compensable i n j u r i e s t o h i s back and r i g h t 
h i p . The c l a i m was c l o s e d by D e t e r m i n a t i o n Order w i t h no award o f 
permanent d i s a b i l i t y compensation. The c l a i m a n t requested a h e a r 
i n g and on August 10, 1976 a Referee awarded c l a i m a n t 50% unsche
d u l e d permanent p a r t i a l d i s a b i l i t y . The employer r e q u e s t e d r e v i e w 
o f t h e Referee's o r d e r on September 2, 1976. Meanwhile, t h e c l a i m 
a n t had r e q u e s t e d lump sum payment o f h i s award which was approved 
and f u l l payment was made t o him. Subsequently, by o r d e r o f A p r i l 
22, 1977, the Board reduced the award t o 20% unscheduled permanent 
p a r t i a l d i s a b i l i t y . SAIF, t h e r e f o r e , had p a i d 30% unscheduled 
permanent d i s a b i l i t y compensation pending r e v i e w over and above 
what t h e Board u l t i m a t e l y d etermined t o be t h e p r o p e r award f o r 
c l a i m a n t ' s i n j u r y . 

The c l a i m a n t c o n t i n u e d t o have low back symptoms, b u t he was 
s t i l l a b l e t o p e r f o r m o c c a s i o n a l heavy work. On January 10, 1980, 
w h i l e w o r k i n g f o r t h e Lebanon P u b l i c Schools ( a l s o i n s u r e d by 
SAIF), c l a i m a n t s u f f e r e d a new compensable i n j u r y t o t h e same area 
o f h i s low back. I t was f o r t h i s i n j u r y t h a t Referee Howell 
awarded 25% unscheduled permanent p a r t i a l d i s a b i l i t y compensation 
i n a d d i t i o n t o a 5% award g r a n t e d by D e t e r m i n a t i o n Order. 

E x t e n t o f D i s a b i l i t y 

SAIF contends t h a t t h e Referee e r r e d i n d e t e r m i n i n g t h e c l a i m 
a n t s u f f e r e d permanent d i s a b i l i t y due t o h i s January 10, 1980 
i n j u r y s i n c e t h e Referee s p e c i f i c a l l y found t h e c l a i m a n t ' s t e s t i 
mony t o be u n r e l i a b l e r e g a r d i n g h i s s u b j e c t i v e c o m p l a i n t s . Referee 
Howell j u s t i f i e d an i n c r e a s e d award i n t h e f o l l o w i n g manner: 
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"Despite t h e f a c t t h a t I do n o t c o n s i d e r 
c l a i m a n t ' s t e s t i m o n y t o be c r e d i b l e , I f i n d 
t h a t m e d i c a l evidence, a l o n g w i t h t h e 
t e s t i m o n y o f o t h e r w i t n e s s e s , e s t a b l i s h e s 
t h a t c l a i m a n t has s u f f e r e d permanent 
impairment as a r e s u l t o f h i s January 1980 
i n j u r y . " 

SAIF argues t h a t s i n c e t h e accuracy o f t h e me d i c a l r e p o r t s 
depends upon t h e t r u t h f u l n e s s o f t h e claimant,, t h e medical 
evidence " . . . s h o u l d n o t be c o n s i d e r e d p r o o f o f a n y t h i n g except 
t h a t t h e t r u s t d o c t o r s impose on t h e i r p a t i e n t s i s sometimes 
m i s p l a c e d 

We f i n d no evidence i n t h e r e c o r d i n d i c a t i n g t h a t t h e 
c l a i m a n t was u n t r u t h f u l w i t h h i s d o c t o r s . We a l s o f i n d t h a t t h e 
o b j e c t i v e , as w e l l as s u b j e c t i v e , s i g n s c o n t a i n e d i n the m e d i c a l 
r e p o r t s bear out a f i n d i n g o f permanent d i s a b i l i t y c o n s i s t e n t w i t h 
Referee Howell's d e t e r m i n a t i o n . 

Successive Awards 

SAIF contends t h a t t h e Referee m i s i n t e r p r e t e d and e r r o n e o u s l y 
a p p l i e d ORS 656.222 by awarding c l a i m a n t compensation f o r 25% 
unscheduled permanent d i s a b i l i t y , i n view o f the f a c t t h a t t h e 
c l a i m a n t p r e v i o u s l y r e c e i v e d compensation f o r 50% unscheduled d i s 
a b i l i t y f o r a p r i o r i n j u r y t o h i s low back p u r s u a n t t o the terms o f 
a Referee's o r d e r , which was m o d i f i e d by t h e Board on r e v i e w and 
reduced t o 20% unscheduled permanent d i s a b i l i t y . SAIF argues 
a l t e r n a t i v e l y t h a t , even i f t h e Referee's award i s j u s t i f i e d , i n 
s p i t e o f the c l a i m a n t ' s p r i o r awards, t h e p r e s e n t award s h o u l d be 
" o f f s e t " a g a i n s t c l a i m a n t ' s e a r l i e r award. 

Claimant responds t h a t SAIF may not c l a i m an ' " o f f s e t " f o r 
b e n e f i t s p a i d on an e a r l i e r c l a i m i n c u r r e d by c l a i m a n t w h i l e i n t h e 
employ o f a d i f f e r e n t employer; t h a t by v i r t u e o f ORS 656.313(1) 
and (2) c l a i m a n t i s not o b l i g a t e d t o repay t h a t compensation which 
was p a i d pending Board r e v i e w o f t h e Referee's e a r l i e r o r d e r ; and 
t h a t ORS 656.222 i s i n a p p l i c a b l e t o t h i s case because t h a t s t a t u t e 
a p p l i e s o n l y t o s u c c e s s i v e i n j u r i e s i n v o l v i n g t h e same scheduled 
member, not unscheduled areas. 

We do not agree w i t h c l a i m a n t t h a t ORS 656.222 i s i n a p p l i c a b l e 
t o a c l a i m i n v o l v i n g i n j u r y t o an unscheduled area o f the body. 
The Court o f Appeals has r e c e n t l y h e l d t o the c o n t r a r y . Cascade 
S t e e l R o l l i n g M i l l s v. M a d r i l , 57 Or App 398 ( 1 9 8 2 ) . 

To the e x t e n t t h a t b o t h p a r t i e s have argued t h i s case i n terms 
o f "overpayments" and c l a i m i n g an " o f f s e t " , we d i s a g r e e w i t h b o t h . 
T h i s Board has p r e v i o u s l y h e l d t h a t overpayments on one c l a i m can
not be o f f s e t a g a i n s t b e n e f i t s due on another c l a i m . Gary W. 
B r i l l , 34 Van N a t t a 489, 490 ( 1 9 8 2 ) . SAIF cannot o f f s e t i t s "over
payment" i n c o n n e c t i o n w i t h t h e 1974 c l a i m a g a i n s t b e n e f i t s due f o r 
t h i s s e p a r a t e and d i s t i n c t 1980 c l a i m . The f a c t t h a t SAIF happened 
t o i n s u r e b o t h employers was a mere f o r t u i t y . 

I t i s l e s s c l e a r whether ORS 656.313(2) a c t u a l l y p r o h i b i t s our 
t a k i n g i n t o c o n s i d e r a t i o n c l a i m a n t ' s p r i o r award o f 50% unscheduled 
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permanent d i s a b i l i t y t o the e x t e n t t h a t i t was reduced by 30% on 
Board r e v i e w , as c l a i m a n t contends i t does. I f t h i s i s so, t h e n 
ORS 656.313 i s i n d i r e c t c o n f l i c t w i t h t he p l a i n meaning o f ORS 
656.222. 

ORS 656.222 p r o v i d e s : 

"Should a f u r t h e r a c c i d e n t occur t o a 
worker who i s r e c e i v i n g compensation f o r a 
temporary d i s a b i l i t y , o r who has been p a i d 
or awarded compensation f o r a permanent 
d i s a b i l i t y , h i s award o f compensation f o r 
such f u r t h e r a c c i d e n t s h a l l be made w i t h 
r e g a r d t o the combined e f f e c t o f h i s 
i n j u r i e s and h i s p a s t r e c e i p t o f money f o r 
such d i s a b i l i t i e s . " 

ORS 656.313 p r o v i d e s , i n p e r t i n e n t p a r t : 

" ( 1 ) F i l i n g by an employer or the i n s u r e r 
o f a r e q u e s t f o r r e v i e w or c o u r t appeal 
s h a l l n o t s t a y payment o f compensation t o a 
c l a i m a n t . 

" ( 2 ) I f t h e board o r c o u r t s u b s e q u e n t l y 
o r d e r s t h a t compensation t o the c l a i m a n t 
should not have been a l l o w e d o r should have 
been awarded i n a l e s s e r amount th a n 
awarded, t h e c l a i m a n t s h a l l n o t be 
o b l i g a t e d t o repay any such compensation 
which was p a i d pending t h e r e v i e w or 
a p p e a l . " 

A b a s i c p r i n c i p l e o f s t a t u t o r y c o n s t r u c t i o n i s t h a t s t a t u t e s 
d e a l i n g w i t h t h e same s u b j e c t are t o be c o n s t r u e d t o g e t h e r i n o r d e r 
t o e f f e c t u a t e the purpose o f each. Davis v. Wasco I n t e r m e d i a t e 
Ed. D i s t . , 286 Or 261 (1 9 7 9 ) ; S t a t e v. E b e r t , 10 Or App 69 ( 1 9 7 2 ) . 

By enactment o f ORS 656.313, -the l e g i s l a t u r e has p l a c e d t h e 
burden f o r e r r o n e o u s l y o rdered compensation p a i d pending r e v i e w o r 
appeal on employers and t h e i r i n s u r e r s . Jones v. SAIF, 49 Or App 
543, 547 (1 9 8 0 ) . T h i s does not mean, however, t h a t such payments 
r e c e i v e d pending review or appeal do not c o n s t i t u t e a "past r e c e i p t 
o f money" which must be taken i n t o c o n s i d e r a t i o n p u r s u a n t t o ORS 
656.222. Cf Cascade S t e e l R o l l i n g M i l l s v. M a d r i l , supra, 57 Or 
App a t 402. Furthermore, i f ORS 656.313 i s c o n s t r u e d as a l i m i t a 
t i o n upon ORS 656.222, i t c o u l d r e s u l t i n an i n e q u i t y t o c e r t a i n 
c l a i m a n t s . For example, a worker who r e c e i v e d an award o f compen
s a t i o n by a Referee which was not reviewed by t h e Board and who 
s u s t a i n e d a subsequent i n j u r y , would have t h e compensation r e c e i v e d 
p u r s u a n t t o the terms o f t h e Referee's o r d e r c o n s i d e r e d as t h e 
"past r e c e i p t o f money" i n d e t e r m i n i n g t h e a p p r o p r i a t e award t o be 
made on account o f the subsequent i n j u r y . The same worker whose 
i n i t i a l award o f compensation was reviewed by t h e Board and whose 
award.was e i t h e r e l i m i n a t e d or reduced on r e v i e w , would be a b l e t o 
argue t h a t because a l l or a p a r t o f the Referee's award was p a i d 
pending r e v i e w , the money r e c e i v e d s h o u l d n o t be t a k e n i n t o c o n s i d 
e r a t i o n i n d e t e r m i n i n g the a p p r o p r i a t e award t o be made f o r t h e 
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subsequent i n j u r y . This c o u l d r e s u l t i n unequal t r e a t m e n t o f two 
s i m i l a r l y s i t u a t e d c l a i m a n t s , a r e s u l t which the l e g i s l a t u r e c o u l d 
not have i n t e n d e d . 

We f i n d t h a t ORS 656.313 has no b e a r i n g on our d e t e r m i n a t i o n 
o f the a p p r o p r i a t e permanent d i s a b i l i t y award t o be g r a n t e d c l a i m 
ant f o r h i s 1980 i n j u r y . Claimant i s e n t i t l e d t o be compensated 
f o r t h e permanent l o s s o f e a r n i n g c a p a c i t y he s u f f e r s as a r e s u l t 
o f t h i s compensable i n j u r y . ORS 656.214(5). However, i n awarding 
compensation f o r t h i s subsequent i n j u r y t o the same area p r e v i o u s l y 
i n j u r e d , we are o b l i g a t e d t o c o n s i d e r the combined e f f e c t o f these 
i n j u r i e s and c l a i m a n t ' s p a s t r e c e i p t o f money. ORS 656.222. ORS 
656.313(2); Cascade S t e e l R o l l i n g M i l l s v. M a d r i l , I d . 

A l t h o u g h we are not sure the Referee a p p l i e d ORS 656.222, on 
our review o f the r e c o r d , t a k i n g i n t o c o n s i d e r a t i o n c l a i m a n t ' s 
p r i o r i n j u r y and h i s p a s t r e c e i p t o f money f o r t h e d i s a b i l i t y 
a t t r i b u t a b l e t h e r e t o , we f i n d t h a t the Referee's award o f 25% 
unscheduled permanent p a r t i a l d i s a b i l i t y i s a p p r o p r i a t e . The 
Referee s p e c i f i c a l l y c o n s i d e r e d the r e s i d u a l e f f e c t of c l a i m a n t ' s 
1980 i n j u r y , f i n d i n g t h a t h i s p h y s i c a l impairment p r i o r t o t h i s 
i n j u r y was l e s s s e r i o u s t h a n h i s c o n d i t i o n subsequent t h e r e t o and 
a t t h e t i m e o f the h e a r i n g . The Referee awarded c l a i m a n t compensa
t i o n f o r the i n c r e a s e d impairment r e s u l t i n g from h i s more r e c e n t 
i n j u r y , f i n d i n g t h a t because o f t h i s i n j u r y c l a i m a n t has been 
p r e c l u d e d from r e t u r n i n g t o any o f h i s former j o b s i n v o l v i n g heavy 
p h y s i c a l l a b o r . The c o n c l u s i o n of our d i s s e n t i n g member Earnes, 
t h a t c l a i m a n t i s not e n t i t l e d t o any a d d i t i o n a l compensation o t h e r 
than t h a t p r e v i o u s l y awarded, i s c o n t r a r y t o the h o l d i n g i n Cascade 
S t e e l R o l l i n g M i l l s v. M a d r i l , supra, 57 Or App a t 402, t h a t i n 
cases i n v o l v i n g unscheduled permanent p a r t i a l d i s a b i l i t y , ORS 
656.222 does not r e q u i r e a s t r i c t a r i t h m e t i c o f f s e t between compen
s a t i o n p a i d f o r one i n j u r y and a subsequent i n j u r y ; and, more 
p a r t i c u l a r l y , t h a t a worker who s u f f e r s s u c c e s s i v e i n j u r i e s i s 
e n t i t l e d t o r e c e i v e compensation when a subsequent i n j u r y 
d i m i n i s h e s the worker's f u t u r e e a r n i n g c a p a c i t y . 

ORDER 
The Referee's o r d e r dated A p r i l 19, 1982 i s a f f i r m e d . Claim

a n t ' s a t t o r n e y i s awarded $500 as a reasonable a t t o r n e y ' s fee f o r 
s e r v i c e s on review. 

Board Member Barnes D i s s e n t i n g : 

The m a j o r i t y ' s "bottom l i n e " c o n c l u s i o n i s t h a t c l a i m a n t i s 
e n t i t l e d t o an award o f 80% permanent p a r t i a l d i s a b i l i t y f o r t h e 
combined e f f e c t s o f h i s 1974 and 1980 i n d u s t r i a l i n j u r i e s under 
the f o l l o w i n g c i r c u m s t a n c e s : 

(1) Claimant's 1974 i n j u r y was a s o f t - t i s s u e low back s t r a i n , 
w i t h o u t n e u r o l o g i c or o r t h o p e d i c i n v o l v e m e n t , t h a t was t r e a t e d w i t h 
o n l y c o n s e r v a t i v e c h i r o p r a c t i c care and r e s u l t e d i n impairment o n l y 
i n t h e form o f a 60-70 pound l i f t i n g l i m i t a t i o n . See Roy Fenton, 
21 Van N a t t a 31 ( 1 9 7 7 ) . 
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(2) C l a i m a n t ' s 1980 i n j u r y r e s u l t e d i n d i s c s u r g e r y a t t h e 
L5-S1 l e v e l from which c l a i m a n t r e c o v e r e d w i t h , a c c o r d i n g t o t h e 
medi c a l r e p o r t s , o n l y a low back ache w i t h o u t p a i n i n the s c i a t i c 
d i s t r i b u t i o n . Claimant's surgeon imposed a 30 pound l i f t i n g l i m i 
t a t i o n . 

(3) Claimant was 40 years o l d a t the t i m e o f the p r e s e n t 
h e a r i n g and had o b t a i n e d h i s GED. Much o f c l a i m a n t ' s work e x p e r i 
ence has been toward t h e h e a v i e r - l a b o r end o f the spectrum, work 
which a 30 pound l i f t i n g l i m i t a t i o n would p r o b a b l y now p r e c l u d e . 
On t h e o t h e r hand, c l a i m a n t has s u c c e s s f u l l y completed a v o c a t i o n a l 
r e h a b i l i t a t i o n program and l e a r n e d t o be a t r u c k d r i v e r , which he 
i s p h y s i c a l l y a b l e t o do, and which r e p r e s e n t s an i n c r e a s e i n h i s 
p r e - i n j u r y e a r n i n g c a p a c i t y . 

With a l l due r e s p e c t , I submit t h a t under these c i r c u m s t a n c e s 
an award o f 80% permanent p a r t i a l d i s a b i l i t y i s c o m p l e t e l y 
o u t - o f - l i n e w i t h awards i n o t h e r cases and i s s i m p l y i n d e f e n s i b l e . 

I 

B e f ore c o n s i d e r i n g t h e c o m p l i c a t i o n s t h a t a r i s e i n t h i s case 
because o f c l a i m a n t ' s 1974 i n j u r y , c l a i m and award, I c o n s i d e r t h e 
more l i m i t e d i s s u e o f c l a i m a n t ' s unscheduled d i s a b i l i t y as a r e s u l t 
o f h i s January 10., 1980 i n j u r y t h a t gave r i s e t o these p r o c e e d i n g s . 
That i n j u r y l e d t o a laminectomy and discectomy a t t h e L5-S1 l e v e l . 
The Referee s t a t e s " t h a t m e d i c a l evidence . . . e s t a b l i s h e s t h a t 
c l a i m a n t has s u f f e r e d permanent impairment as a r e s u l t . " The Board 
m a j o r i t y s t a t e s : "We a l s o f i n d t h a t t h e o b j e c t i v e , as w e l l as t h e 
s u b j e c t i v e , s i g n s c o n t a i n e d i n the m e d i c a l r e p o r t s bear o u t a 
f i n d i n g o f permanent d i s a b i l i t y c o n s i s t e n t w i t h " t h e Referee's 
o r d e r . 

N e i t h e r t he Referee nor the Board m a j o r i t y c i t e s any m e d i c a l 
r e p o r t s t h a t support these c o n c l u s i o n s . As I read t h e r e c o r d , t h e 
p r o b a b l e e x p l a n a t i o n f o r t h a t o m i s s i o n i s t h a t no med i c a l evidence 
e x i s t s t h a t s u p p o r t s these c o n c l u s i o n s . 

The medical r e p o r t s dated a f t e r c l a i m a n t ' s 1980 s u r g e r y a r e 
E x h i b i t s 41, 58, 78, 79 and 80. I n E x h i b i t 41 Dr. T a s i r e p o r t s 
t h a t the s u r g e r y l e f t o n l y " r e s i d u a l r i g h t - s i d e d low back ache 
w i t h o u t s c i a t i c a " and imposed a l i f t i n g l i m i t a t i o n o f 30 pounds. 
I n E x h i b i t 58 Orthopaedic C o n s u l t a n t s c o n c l u d e : " t he p a t i e n t has 
a l r e a d y r e c e i v e d a 50% unscheduled d i s a b i l i t y from a p r e v i o u s 
i n d u s t r i a l i n j u r y . Based on today's e x a m i n a t i o n we f i n d no e v i 
dence o b j e c t i v e l y o f any n e u r o l o g i c o r o r t h o p e d i c impairment t h a t 
would exceed t h a t award." ( I f i n d t h e c o n c l u s i o n o f Or t h o p a e d i c 
C o n s u l t a n t s t h a t c l a i m a n t ' s back impairment was "moderate" t o be 
unsupported by the C o n s u l t a n t s ' r e p o r t e d f i n d i n g s . ) I n E x h i b i t 78 
Dr. T a s i r e p o r t s f i n d i n g " p a r a s p i n a l t h o r a c o l u m b a r muscle spasm on 
the r i g h t s i d e " a p p a r e n t l y caused by the e x e r t i o n o f t h e v o c a t i o n a l 
r e h a b i l i t a t i o n program i n which c l a i m a n t was then, e n r o l l e d . I n 
E x h i b i t 79 Dr. Martens s t a t e s a d i a g n o s i s o f " r e c u r r e n t s t r a i n " 
based on s u b s t a n t i a l l y t h e same f i n d i n g s as are s t a t e d i n E x h i b i t 
78. A c r y p t i c r e p o r t from a c h i r o p r a c t o r , Dr. Lynch, appears as 
E x h i b i t 80; t h e f i n d i n g s s t a t e d t h e r e i n are so d i s c o r d a n t w i t h t h e 
f i n d i n g s o f a l l o t h e r d o c t o r s t h a t I do not f i n d E x h i b i t 80 p r o b a 
t i v e o f a n y t h i n g . 
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T h i s i s a summary o f a l l o f t h e medical evidence s u b m i t t e d 
s i n c e c l a i m a n t ' s 1980 s u r g e r y . The Referee and m a j o r i t y r e f e r 
g e n e r a l l y t o t h i s evidence, w i t h o u t s p e c i f i c c i t a t i o n , t o su p p o r t 
the c o n c l u s i o n t h a t c l a i m a n t i s e n t i t l e d t o a t o t a l award o f 30% 
unscheduled permanent p a r t i a l d i s a b i l i t y f o r h i s 1980 c l a i m . 
S t i l l p u t t i n g a s i d e f o r a moment the i s s u e o f c l a i m a n t ' s e a r l i e r 
1974 i n j u r y / c l a i m / a w a r d , I submit t h a t t h i s evidence i s no support 
f o r t h e c o n c l u s i o n t h a t c l a i m a n t s u f f e r e d 30% permanent d i s a b i l i t y 
as a r e s u l t o f h i s 1980 i n j u r y . 

Remembering t h a t t h e Referee found c l a i m a n t was not c r e d i b l e , 
a f i n d i n g I agree w i t h , and l o o k i n g o n l y a t the medical evidence, 
the o n l y p o s s i b l e c o n c l u s i o n i s t h a t c l a i m a n t had a 60-70 pound 
l i f t i n g l i m i t a t i o n b e f o r e h i s 1980 i n j u r y and a 30 pound l i f t i n g 
l i m i t a t i o n a f t e r h i s 1980 i n j u r y . I agree t h a t t h i s r e p r e s e n t s 
some i n c r e a s e d p h y s i c a l impairment. I agree t h a t t h i s c o u l d be the 
b a s i s f o r f i n d i n g some decreased e a r n i n g c a p a c i t y , a l t h o u g h even 
t h a t p r o p o s i t i o n i s d e b a t a b l e because of the s o c i a l / v o c a t i o n a l 
f a c t o r s : c l a i m a n t ' s r e l a t i v e y o u t h (age 4 0 ) ; average e d u c a t i o n 
(GED); and the enhancement o f h i s e a r n i n g c a p a c i t y by v o c a t i o n a l 
r e t r a i n i n g . But even assuming some decreased e a r n i n g c a p a c i t y 
a f t e r t h e 1980 i n j u r y and s u r g e r y , t h e r e was c e r t a i n l y n o t a l o s s 
equal t o 30% permanent p a r t i a l d i s a b i l i t y . 

I I 

The m a j o r i t y ' s c o n c l u s i o n on the e x t e n t i s s u e i n c o n n e c t i o n 
w i t h c l a i m a n t ' s 1980 i n j u r y i s c o n c l u s o r y w i t h o u t s u p p o r t i n g 
e x p l a n a t i o n . The m a j o r i t y ' s a n a l y s i s o f the e f f e c t t o be g i v e n t o 
c l a i m a n t ' s p r i o r award f o r h i s 1974 i n j u r y i s more f u l l y developed 
and t h e f a l l a c i e s a re thus more g l a r i n g . 

The m a j o r i t y expresses doubt about whether t he Referee a p p l i e d 
ORS 656.222 i n t h i s case. I t c o u l d not be c l e a r e r t h a t t h e Referee 
e x p r e s s l y r e f u s e d t o a p p l y ORS 656.222 because o f h i s f i n d i n g s : 
(1) t h a t t h e s t a t u t e i s " i n a p p l i c a b l e t o su c c e s s i v e i n j u r i e s t o t h e 
same g e n e r a l unscheduled.area o f the body"; and (2) t h a t " t he 
s t a t u t o r y scheme does not contemplate such an i n t e r - c l a i m o f f s e t . " 
The m a j o r i t y ' s u n c e r t a i n t y about t h e b a s i s o f t h e Referee's c o n c l u 
s i o n i s s e l f - i n f l i c t e d w i t h no b a s i s i n f a c t . 

The m a j o r i t y then proceeds t o say t h a t i t i s a p p l y i n g ORS 
656.222 i n t h i s case, t h a t i s , d o i n g t he o p p o s i t e o f what t h e 
Referee d i d . But the m a j o r i t y a r r i v e s a t the same r e s u l t t h a t t h e 
Referee d i d — a t o t a l award o f 80% permanent p a r t i a l d i s a b i l i t y . 
I c o u l d agree t h a t ORS 656.222 i s p r o b a b l y t h e most d i f f i c u l t 
s i n g l e s e c t i o n o f the Workers Compensation Law, b u t i t would have 
t o come as a shock t o the l e g i s l a t o r s who enacted t h a t s t a t u t e t o 
l e a r n t h a t a Referee who r e f u s e d t o a p p l y i t and t h e Board, a f t e r 
a p p l y i n g i t , b o t h a r r i v e d a t e x a c t l y t h e same r e s u l t . E i t h e r t h e 
a p p l i c a b i l i t y o f ORS 656.222 i s i r r e l e v a n t t o the outcome o f t h i s 
case o r t h e m a j o r i t y has m i s a p p l i e d i t . 

I b e l i e v e the m a j o r i t y has m i s a p p l i e d ORS 656.222. The 
m a j o r i t y c i t e s ORS 656.214(5) f o r t h e p r o p o s i t i o n : "Claimant i s 
e n t i t l e d t o be compensated f o r t he permanent l o s s o f e a r n i n g 
c a p a c i t y he s u f f e r s as a r e s u l t o f [ h i s 1980] i n j u r y . " I f ORS 
656.214(5) were t h e o n l y r e l e v a n t s t a t u t e , I would agree w i t h t h a t 
p r o p o s i t i o n . However, ORS 656.222 adds t h a t c l a i m a n t ' s award f o r 
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h i s 1980 i n j u r y " s h a l l be made w i t h r e g a r d t o the combined e f f e c t 
of h i s i n j u r i e s and h i s p a s t r e c e i p t o f " compensation f o r permanent 
d i s a b i l i t y . D e s p i t e some "mixed messages" i n the a p p e l l a t e c o u r t 
cases i n t e r p r e t i n g these s t a t u t e s , I submit t h a t i t i s i n e s c a p a b l e 
t h a t , r e a d i n g ORS 656.214(5) and 656.222 t o g e t h e r , c l a i m a n t i s n o t 
e n t i t l e d t o be compensated f o r t h e a d d i t i o n a l l o s s o f wage e a r n i n g 
c a p a c i t y caused by h i s 1980 i n j u r y u n l e s s h i s t o t a l l o s s o f wage 
e a r n i n g c a p a c i t y i s now g r e a t e r t h a n t h a t compensated by h i s p r i o r 
award. See Cascade S t e e l R o l l i n g M i l l s v. M a d r i l , 5 7 Or App 398 
( 1 9 8 2 ) . 

Claimant r e c e i v e d compensation f o r 50% permanent p a r t i a l d i s 
a b i l i t y i n c o n n e c t i o n w i t h h i s p r i o r award. A D e t e r m i n a t i o n Order 
awarded him an a d d i t i o n a l 5% i n c o n n e c t i o n w i t h h i s 1980 i n j u r y . 
The q u e s t i o n b e f o r e the Referee and b e f o r e us i s whether c l a i m a n t ' s 
l o s s o f e a r n i n g c a p a c i t y i s now g r e a t e r than 55% permanent p a r t i a l 
d i s a b i l i t y . C o n s i d e r i n g c l a i m a n t ' s minimal impairment ( p r i m a r i l y , 
a 30 pound l i f t i n g l i m i t a t i o n ) , age ( 4 0 ) , e d u c a t i o n (GED), and 
o t h e r r e l e v a n t f a c t o r s , I t h i n k t h e o n l y p o s s i b l e answer i s "no." 

The m a j o r i t y ' s c o n t r a r y , a f f i r m a t i v e answer i s not s u p p o r t e d 
by t h e ad hominem comment t h a t I am engaging i n a s t r i c t a r i t h m e t i c 
o f f s e t . I submit t h a t t h e f a c t t h a t c l a i m a n t ' s award f o r h i s 1974 
i n j u r y was reduced by t h e Board i s a complete "red h e r r i n g " i n t h i s 
case. S t a t e d d i f f e r e n t l y , my a n a l y s i s and c o n c l u s i o n would be 
e x a c t l y the same even i f t h e Board had not reduced c l a i m a n t ' s award 
f o r h i s 1974 i n j u r y . The q u e s t i o n would s t i l l be whether c l a i m a n t 
has proven a l o s s o f e a r n i n g c a p a c i t y g r e a t e r t h a n 55% permanent 
p a r t i a l d i s a b i l i t y . The answer would s t i l l be "no." 

I would r e v e r s e the Referee's o r d e r and, t h e r e f o r e , r e s p e c t 
f u l l y d i s s e n t . 

FRED GASCON, Claimant Own Motion 82-0269M 
F l a x e l , Todd & Nylander, C l a i m a n t ' s A t t o r n e y s December 16, 1982 
R. Ray H e y s e l l , Defense A t t o r n e y Own Motion D e t e r m i n a t i o n 

The Board i s s u e d i t s Own Motion Order i n the a b o v e - e n t i t l e d 
m a t t e r on November 9, 1982 reopening c l a i m a n t ' s c l a i m f o r a 
worsened c o n d i t i o n r e l a t e d t o h i s i n d u s t r i a l i n j u r y o f August 30, 
1971. 

The c l a i m has now been s u b m i t t e d f o r c l o s u r e . Claimant i s 
g r a n t e d temporary t o t a l d i s a b i l i t y from J u l y 28, 1981 t h r o u g h 
August 24, 1981. No a d d i t i o n a l permanent p a r t i a l d i s a b i l i t y i s 
w a r r a n t e d . 

IT IS SO ORDERED. 
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LAWRENCE RYAN, Cla i m a n t WCB 80-11051 & 82-00494 
Ja c k P o l a n c e , C l a i m a n t ' s A t t o r n e y December 16, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order of Abatement 
David Home, Defense A t t o r n e y 

The employer and i n s u r e r r e q u e s t r e c o n s i d e r a t i o n o f our 
o r d e r s d a t e d December 3, 1982 and December 15, 1982 i n t h e above 
c a p t i o n e d case. 

To a l l o w s u f f i c i e n t t i m e f o r r e c o n s i d e r a t i o n , those o r d e r s 
are hereby abated and c l a i m a n t ' s a t t o r n e y i s d i r e c t e d t o f i l e a 
response t o t h e motion f o r r e c o n s i d e r a t i o n w i t h i n 10 days o f t h e 
date o f t h i s o r d e r , p a r t i c u l a r l y responding t o t h e i n s u r e r ' s 
argument t h a t i t would be a p p r o p r i a t e , a t t h i s p o i n t , i n t h i s case 
t o i s s u e a combined Own Motion Order and D e t e r m i n a t i o n . 

IT IS SO ORDERED. 
CECIL BLACK, J r . , C l a i m a n t 
Cowling & H e y s e l l , C l a i m a n t ' s A t t o r n e y s 
Holmes, James e t a l . , Defense A t t o r n e y s 

WCB 79-03984 
December 17, 1982 
Order C o r r e c t i n g T r a n s c r i p t 

Claimant, h a v i n g made motion t o c o r r e c t t r a n s c r i p t and t h e 
Board h a v i n g heard no o p p o s i t i o n t o s a i d m o t i o n , t h e t r a n s c r i p t i s 
hereby o r d e r e d c o r r e c t e d i n accordance w i t h c l a i m a n t ' s r e q u e s t . 

I T IS SO ORDERED. 
MILDRED FRANCE, Claimant WCB 81-7797 
D o b l i e & F r a n c e s c o n i , C l a i m a n t ' s A t t o r n e y s December 20, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 
Reviewed by t h e Board en banc. 

The SAIF C o r p o r a t i o n r e q u e s t s review o f Referee Gemmell's 
o r d e r which s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e 
(mental s t r e s s ) c l a i m , assessed a 25% p e n a l t y a g a i n s t SAIF on t h e 
compensation due c l a i m a n t from June 2, 1981 t o June 17, 1981 and 
awarded c l a i m a n t ' s a t t o r n e y a fee o f 45,500 payable by SAIF f o r 
p r e v a i l i n g on a denied c l a i m . SAIF contends t h e Referee e r r e d i n 
a l l o f her f i n d i n g s . 

Pursuant t o a re q u e s t from c l a i m a n t ' s c o u n s e l , t he m a t t e r came 
b e f o r e t h e Board f o r o r a l arguments on September 1, 1982. Both 
p a r t i e s s t i p u l a t e d a t t h e o r a l argument t h a t t h e a t t o r n e y fees and 
p e n a l t y i s s u e s s h o u l d be r e s o l v e d by a r e d u c t i o n o f t h e 25% p'enalty 
assessed by the Referee t o an amount r a n g i n g from zero t o 15%, and 
t h a t a r e d u c t i o n o f c l a i m a n t ' s a t t o r n e y ' s fee awarded by t h e 
Referee under ORS 656.382(1) i n t h e amount o f $200 would be appro
p r i a t e i f a p e n a l t y was found t o be unwarranted. 

W i t h r e g a r d t o the i s s u e c o n c e r n i n g t h e c o m p e n s a b i l i t y o f t h i s 
c l a i m , we a f f i r m t h e o r d e r o f t h e Referee. I n McGarrah v SAIF, 59 
Or App 448 (1982), t h e c o u r t h e l d t h a t c r i t i c i s m by a s u p e r v i s o r 
can be a c o n t r i b u t i n g cause o f compensable mental i l l n e s s , and t h a t 
t h e c r i t i c i s m need n o t amount t o harassment, a l t h o u g h i n t h i s case, 
we f i n d c l a i m a n t was t h e v i c t i m o f a c t u a l harassment. The c o u r t 
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s t a t e d i n McGarrah t h a t a c l a i m a n t need o n l y show t h a t s u p e r v i s o r y 
a c t i o n and c r i t i c i s m r e l a t i n g t o performance on t h e j o b , t o which 
t h e c l a i m a n t i s n o t o r d i n a r i l y exposed o t h e r t h a n d u r i n g a p e r i o d 
o f r e g u l a r employment, was t h e major source o f s t r e s s t r i g g e r i n g 
t h e d i s a b i l i t y . We agree w i t h t h e Referee, t h a t t h i s i s t h e s i t u a 
t i o n p r e s e n t e d h e r e , and we a f f i r m her f i n d i n g o f c o m p e n s a b i l i t y . 

W i t h r e g a r d t o t h e p e n a l t y and a t t o r n e y fee i s s u e s , we f i n d 
t h a t t h e evidence i n d i c a t e s t h a t t h e r e was no unreasonable r e s i s 
t a nce or d e l a y s u f f i c i e n t t o w a r r a n t a p e n a l t y and/or a t t o r n e y f e e , 
and we m o d i f y t h e Referee's o r d e r a c c o r d i n g l y . 

ORDER 

The Referee's o r d e r dated A p r i l 27, 1982 i s m o d i f i e d t o com
p o r t w i t h t h e p a r t i e s s t i p u l a t i o n . Those p o r t i o n s o f t h e Referee's 
o r d e r which awarded c l a i m a n t a 25% p e n a l t y on compensation due from 
June 2, 1981 t o June 17, 1981 a r e r e v e r s e d . Claimant's a t t o r n e y ' s 
f e e i s reduced i n t h e amount o f $200, r e s u l t i n g i n a f e e f o r s e r 
v i c e s rendered a t t h e h e a r i n g i n t h e amount o f $5,300. Claimant's 
a t t o r n e y i s awarded a fee o f $500 f o r s e r v i c e s b e f o r e t h e Board, 
payable by SAIF. 

The remainder o f t h e Referee's o r d e r i s a f f i r m e d . 

REX HARRIS, Cl a i m a n t WCB 79-07093 
C h a r l e s P a u l s o n , C l a i m a n t ' s A t t o r n e y December 20, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Remand 
T h i s case i s b e f o r e t h e Board by Order o f Remand from t h e 

Supreme C o u r t . H a r r i s v. SAIF, 292 Or 683 ( 1 9 8 2 ) . Claimant was 
o r i g i n a l l y d etermined t o be permanently and t o t a l l y d i s a b l e d as a 
r e s u l t o f an i n d u s t r i a l i n j u r y s u s t a i n e d on September 6, 1967. A 
r e e v a l u a t i o n o f c l a i m a n t ' s d i s a b i l i t y was e v e n t u a l l y r e q u e s t e d i n 
1979 by SAIF. F o l l o w i n g a recommendation from t h e E v a l u a t i o n D i v i 
s i o n , t h e Board i s s u e d an o r d e r on J u l y 31, 1979, r e d u c i n g c l a i m 
a n t ' s award t o 15% unscheduled d i s a b i l i t y . Claimant t h e r e a f t e r 
r e q u e s t e d a h e a r i n g , which was convened on A p r i l 10, 1980. The 
Referee concluded t h a t t h e evidence i n d i c a t e d c l a i m a n t was s t i l l 
p e r m anently and t o t a l l y d i s a b l e d . SAIF requested r e v i e w by t h e 
Board, and an o r d e r i s s u e d on December 19, 1980 r e d u c i n g t h e award 
t o 75% unscheduled d i s a b i l i t y . The Court o f Appeals a f f i r m e d 
w i t h o u t o p i n i o n . H a r r i s v. SAIF, 52 Or App 233 ( 1 9 8 1 ) . Claimant 
t h e r e a f t e r appealed t o t h e Supreme Co u r t . 

A complete f a c t u a l summary i s c o n t a i n e d i n t h e Supreme Court's 
o p i n i o n , and w i l l n o t be r e p e a t e d h e r e . The Supreme Court d e t e r 
mined t h a t under t h e r u l e of B e n t l e y v. SAIF, 38 Or App 473 ( 1 9 7 9 ) , 
t h e employer or i n s u r e r bears t h e burden o f e s t a b l i s h i n g a change 
i n a c l a i m a n t ' s c i r c u m s t a n c e s s u f f i c i e n t t o j u s t i f y a r e d u c t i o n o f 
an award o f permanent t o t a l d i s a b i l i t y . 292 Or a t 692. Subsequent 
t o t h e issuance o f t h e Order on Review i n t h e c u r r e n t case, t h i s 
Board reached a s i m i l a r c o n c l u s i o n . See Angel B. A l b e r e z , 33 Van 
N a t t a 598 ( 1 9 8 1 ) . 
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I n t h e o r d e r which reduced c l a i m a n t ' s permanent t o t a l 
d i s a b i l i t y award t o 75%, t h e Board r e l i e d i n p a r t on t h e f a c t t h a t 
f o l l o w i n g h i s i n j u r y , c l a i m a n t completed community c o l l e g e course 
work i n r e a l e s t a t e s a l e s and s u c c e s s f u l l y o b t a i n e d a r e a l e s t a t e 
s a l e s l i c e n s e i n 1972. Claimant t h e r e a f t e r , by b o r r o w i n g and 
u t i l i z i n g h i s own funds, i n v e s t e d a p p r o x i m a t e l y $92,000 i n a l a r g e 
t r a c t o f l a n d f o r s u b d i v i s i o n and s a l e . Besides t he r e t u r n on h i s 
i n v e s t m e n t , c l a i m a n t r e c e i v e d a commission on each l o t s o l d , even 
though s o l d by o t h e r agents. Claimant a d d i t i o n a l l y purchased 
s e v e r a l r e n t a l houses and mobile home l o t s which he manages and 
from which he r e c e i v e s income. As a r e s u l t o f h i s i n v e s t m e n t s , 
c l a i m a n t was employed by a r e a l e s t a t e s a l e s agency. Claimant's 
income i n 1973 t o t a l e d $11,019, $9,242 i n 1974, $22,228 i n 1976, 
$22,499 i n 1977 and $55,366 i n 1978. There i s a d i s c r e p a n c y i n t h e 
1979 income f i g u r e s . At one p o i n t i t i s i n d i c a t e d t h a t t h e income 
t o t a l e d $25,197, and a t ano t h e r p o i n t i t i s i n d i c a t e d t h a t c l a i m a n t 
r e c e i v e d $18,643 from t h e s u b d i v i s i o n and $44,124 from o t h e r r e a l 
e s t a t e . Due t o d i f f i c u l t i e s encountered as a r e s u l t o f l o c a l 
z o n i ng r e g u l a t i o n s , s a l e s i n the s u b d i v i s i o n ceased i n 1979. 
Claimant had made o n l y one s a l e between February, 1979 and t h e dat e 
o f t h e h e a r i n g i n A p r i l , 1980. 

The Supreme Court c o n s i d e r e d t h e i s s u e o f the e f f e c t o f c l a i m 
a n t ' s e a r n i n g s on a d e t e r m i n a t i o n r e l a t i n g t o permanent t o t a l 
d i s a b i l i t y . The c o u r t s t a t e d t h a t income i s not the c r i t e r i o n f o r 
d e t e r m i n i n g whether a c l a i m a n t i s permanently and t o t a l l y d i s a b l e d , 
d e s p i t e t h e f a c t t h a t h i s income may exceed t o a l a r g e degree t h e 
wages he earned a t h i s p r i o r j o b . "The d e t e r m i n a t i o n o f permanent ' 
t o t a l d i s a b i l i t y s t a t u s does n o t t u r n upon whether c l a i m a n t has 
money-earning c a p a c i t y , b u t r a t h e r upon whether c l a i m a n t i s c u r 
r e n t l y employable o r a b l e t o s e l l h i s s e r v i c e s on a r e g u l a r b a s i s 
i n a h y p o t h e t i c a l l y normal l a b o r market." 292 Or a t 694-95. The, 
c o u r t , however, c a u t i o n e d t h a t i n v e s t m e n t o r s e l f - g e n e r a t e d income 
i s n o t n e c e s s a r i l y i r r e l e v a n t t o a d i s a b i l i t y d e t e r m i n a t i o n , and 
t h a t a worker capable o f e a r n i n g a s i g n i f i c a n t income by mental 
l a b o r a l o n e may not be permanently and t o t a l l y d i s a b l e d d e s p i t e h i s 
p h y s i c a l handicaps: "A c l a i m a n t ' s a b i l i t y t o generate income i s 
o n l y r e l e v a n t i n s o f a r as i t tends t o e s t a b l i s h h i s o r her employ-
a b i l i t y a t some such o c c u p a t i o n . " 292 Or a t 697. 

The i s s u e t h e n f o r our d e t e r m i n a t i o n on remand i s whether t h e 
SAIF C o r p o r a t i o n has s u s t a i n e d i t s burden o f p r o o f i n e s t a b l i s h i n g 
t h a t t h e c l a i m a n t i s no l o n g e r permanently and t o t a l l y d i s a b l e d , 
c o n s i d e r i n g c l a i m a n t ' s proven income g e n e r a t i n g a b i l i t y o n l y as a 
f a c t o r r e l a t i n g t o h i s g e n e r a l e m p l o y a b i l i t y . I n o t h e r words, has 
SAIF proven t h a t c l a i m a n t ' s a b i l i t y t o earn money demonstrates h i s 
c a p a b i l i t y f o r g a i n f u l and s u i t a b l e employment? 

A d e t e r m i n a t i o n o f t h i s i s s u e r e q u i r e s c a r e f u l e x a m i n a t i o n and 
c o n s i d e r a t i o n o f the cir c u m s t a n c e s s u r r o u n d i n g c l a i m a n t ' s income 
and a s s o c i a t e d a c t i v i t i e s . F o l l o w i n g h i s s u c c e s s f u l l i c e n s i n g as a 
r e a l e s t a t e agent i n 1971, c l a i m a n t was employed w i t h Curt B r i g g s 
R e a l t y . His income from s a l e s i n 1971 t o t a l e d $3,500. Claimant's 
1972 income f i g u r e s a r e m i s s i n g , and as noted above, h i s income i n 
1973 was $11,019 and $9,242 i n 1974. A l t h o u g h i t i s somewhat 
u n c l e a r , i t appears t h a t those f i g u r e s r e p r e s e n t income which 
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r e s u l t e d from h i s work s e l l i n g r e a l e s t a t e , and do not i n c l u d e 
income.from o t h e r sources such as h i s p e n s i o n from Standard O i l , o r 
compensation b e n e f i t s . I t would, t h e r e f o r e , appear t h a t c l a i m a n t 
d i d e n j o y some i n i t i a l moderate success as a r e a l e s t a t e s a l e s 
agent, p r i o r t o h i s involvement i n t h e s u b d i v i s i o n . 

Claimant's f i r s t i n v o l vement i n t h e s u b d i v i s i o n - h o u s i n g 
p r o j e c t o c c u r r e d i n 1974. He t e r m i n a t e d h i s a s s o c i a t i o n w i t h C u r t 
B r i g g s and i n v e s t e d i n t h e s u b d i v i s i o n . As a r e s u l t o f h i s i n v e s t 
ment, c l a i m a n t was "employed" by a r e a l e s t a t e agency. As t h e 
Supreme Court noted i n i t s o p i n i o n , c l a i m a n t ' s a c t i v i t i e s a t t h a t 
t i m e i n c l u d e d d e t e r m i n i n g which c o n t r a c t o r s c o u l d b u i l d , and where, 
showing homes, p r e p a r i n g e a r n e s t money agreements, a d v i s i n g on 
f i n a n c i n g and a d v i s i n g h i s p a r t n e r i n f i n a n c i a l d e a l i n g s . Claimant 
has e x c l u s i v e l i s t i n g r i g h t s on homes and l o t s w i t h i n t h e s u b d i v i 
s i o n and r e c e i v e s a fee whenever and by whomever a house i s s o l d . 
I n 1979 c l a i m a n t r e c e i v e d commissions from f i v e houses which he 
s o l d h i m s e l f and was a l s o i n v o l v e d i n s a l e s o u t s i d e o f t h e s u b d i v i - . 
s i o n i n t h a t t i m e p e r i o d . A l t h o u g h c l a i m a n t s t a t e d t h a t he had 
s o l d o n l y one house i n t h e p e r i o d from February, 1979 t o t h e d a t e 
of t h e h e a r i n g , A p r i l 10, 1980, he t e s t i f i e d as f o l l o w s : 

"Q. Could you e x p l a i n t o us why i t appears 
t h a t you haven't been a b l e t o do a n y t h i n g 
i n r e a l e s t a t e s i n c e February 1979? 

"A. I t ' s j u s t a l o t o f i t i s b e i n g i n v o l v e d 
i n t r y i n g t o get A r l e n e ' s [ t h e s u b d i v i s i o n ] 
you know, back on the market. D e a l i n g w i t h 
t h e County and, you know, i n r e a l e s t a t e 
you've got t o be a b l e t o f o l l o w t h r o u g h , 
you know, w i t h t h e people t h a t you're 
d e a l i n g w i t h . " 

I t would, t h e r e f o r e , appear t h a t c l a i m a n t ' s f a i l u r e t o s e l l any 
houses i n t h e 14-month p e r i o d p r i o r t o t h e h e a r i n g was due, a t 
l e a s t i n p a r t , t o h i s c o n c e n t r a t i o n o f e f f o r t s t o overcome t h e 
County imposed b u i l d i n g moratorium i n the s u b d i v i s i o n . 

Claimant has a r e a s o n a b l y good r e c o r d i n . r e a l e s t a t e s a l e s , 
and has e x h i b i t e d no s m a l l degree o f bu s i n e s s acumen and a good 
a b i l i t y t o a p p l y h i s s k i l l s i n a u s e f u l , p r o f i t a b l e and s a l a b l e 
manner, d e s p i t e c e r t a i n p h y s i c a l problems. A l t h o u g h t h e r e c o r d 
i n d i c a t e s t h a t he has not f u l l y overcome h i s p h y s i c a l problems, he 

has been a b l e t o compensate and minimize the i n c o n v e n i e n c e which 
he o t h e r w i s e would have encountered. A l t h o u g h t h e c l a i m a n t ' s work 
schedule has been somewhat i n c o n s i s t e n t and v a r i e d , t h a t does n o t 
seem t o have r e s u l t e d i n a p a r t i c u l a r l y n e g a t i v e impact i n h i s 
chosen area o f o c c u p a t i o n a l i n t e r e s t , r e a l e s t a t e s a l e s . We t h i n k 
t h a t t h e r e c o r d e s t a b l i s h e s t h a t c l a i m a n t i s capable o f engaging 
i n v a r i o u s a c t i v i t i e s beyond h i s i n v o l v e m e n t i n r e a l e s t a t e s a l e s 
a l o n e . Many o f c l a i m a n t ' s a b i l i t i e s appear t o be t r a n s f e r a b l e t o 
o t h e r forms o f employment. We b e l i e v e t h a t SAIF has e s t a b l i s h e d 
t h a t c l a i m a n t i s no l o n g e r i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g 
work a t some g a i n f u l and s u i t a b l e o c c u p a t i o n . Gettman v. SAIF, 
289 Or 609 ( 1 9 8 0 ) . We conclude t h a t t h e 75% unscheduled permanent 
p a r t i a l d i s a b i l i t y awarded i n our p r e v i o u s o r d e r was c o r r e c t . 
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D e s p i t e our c o n c l u s i o n t h a t c l a i m a n t i s not permanently and 
t o t a l l y d i s a b l e d , a t l e a s t on th e d a t e t h a t the h e a r i n g r e c o r d 
c l o s e d , we s t r o n g l y recommend t h a t c l a i m a n t be p r o v i d e d w i t h 
a p p r o p r i a t e v o c a t i o n a l r e h a b i l i t a t i o n s e r v i c e s . Claimant has 
demonstrated h i s m o t i v a t i o n and a b i l i t y t o work w i t h i n h i s p h y s i c a l 
l i m i t a t i o n s i n an a d m i r a b l e manner. A l t h o u g h we f i n d c l a i m a n t i s 
capable o f s e l l i n g h i s s e r v i c e s i n t h e l a b o r market, expansion and . 
f u r t h e r development o f h i s demonstrated a b i l i t i e s would serve t o 
g i v e him th e maximum advantages t o which he i s e n t i t l e d . 

ORDER 

On remand, h a v i n g c o n s i d e r e d our Order on Review dated 
December 19, 1980, awarding c l a i m a n t 75% unscheduled permanent 
p a r t i a l d i s a b i l i t y , we adhere t o t h a t o r d e r , which i s hereby 
r e a f f i r m e d and r e p u b l i s h e d . 

ANGELA V. CLOW, C l a i m a n t WCB 80-10693 
Ga l t o n , P o p i c k e t a l . , C l a i m a n t ' s A t t o r n e y s December 2 1, 1982 
Wolf, G r i f f i t h e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 

The c l a i m a n t has requested r e c o n s i d e r a t i o n o f the Board's 
Order on Review dated December 3, 1982. 

The reque s t i s g r a n t e d . On r e c o n s i d e r a t i o n , t h e Board 
adheres t o i t s former o r d e r . 

IT IS SO ORDERED. 
LAVERTA O'NEIL, C l a i m a n t WCB 82-08217 
Schwabe, W i l l i a m s o n e t a l , , D e f e n s e A t t o r n e y s December 2 1 , 1982 

O r d e r o f D i s m i s s a l 
The c l a i m a n t has requeste d review o f Referee's o r d e r 

dated October 25, 1982. The r e q u e s t f o r review was f i l e d w i t h t h e 
Board on November 29, 1932, more than 30 days a f t e r t h e d a t e o f 
the Referee's o r d e r . I t i s . n o t t i m e l y f i l e d . 

ORDER 

The c l a i m a n t ' s r e q u e s t f o r r e v i e w i s hereby d i s m i s s e d as be i n g 
u n t i m e l y f i l e d . 
ANTHONY W. BATTEN, C l a i m a n t WCB 81-05095 
O l s o n , H i t t l e e t a l . , C l a i m a n t ' s A t t o r n e y s December 27, 1982 
B r i a n P o c o c k , D e f e n s e A t t o r n e y O r d e r o f D i s m i s s a l 

A r e q u e s t f o r review, h a v i n g been d u l y f i l e d w i t h t h e Workers 
Compensation Board i n t h e a b o v e - e n t i t l e d m a t t e r by t h e c l a i m a n t , 
and s a i d r e q u e s t f o r r e v i e w now h a v i n g been withdrawn, 

IT IS THEREFORE ORDERED t h a t t h e r e q u e s t f o r r e v i e w now 
pendi n g b e f o r e t h e Board i s hereby d i s m i s s e d and th e o r d e r o f th e 
Referee i s f i n a l by o p e r a t i o n o f law. 
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ORA M. CONLEY, C l a i m a n t WCB 80-11603 
S t e v e n Y a t e s , C l a i m a n t ' s A t t o r n e y December 27, 1982 
Schwabe, W i l l i a m s o n e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members Barnes and F e r r i s . 

Claimant r e q u e s t s review o f Referee Johnson's o r d e r which 
upheld t h e SAIF C o r p o r a t i o n ' s d e n i a l o f h i s m y o c a r d i a l i n f a r c t i o n 
c l a i m . Claimant r e q u e s t s t h e Board t o remand t h i s case t o t h e 
Referee f o r reopening o f t h e r e c o r d i n o r d e r t o ta k e t e s t i m o n y w i t h 
r e s p e c t t o c l a i m a n t ' s a l l e g a t i o n t h a t evidence p r e s e n t e d a t t h e 
h e a r i n g c o n c e r n i n g h i s j o b and work s i t e was not a c c u r a t e . Claim
ant a l s o argues t h a t t h e Referee e r r e d i n f i n d i n g t h e c l a i m n o t 
compensable on t h e p r e s e n t r e c o r d . 

We adopt t he Referee's f i n d i n g s o f f a c t as our own. 

Wi t h r e g a r d t o c l a i m a n t ' s r e q u e s t f o r remand, t h e r e c o r d 
r e v e a l s t h e f o l l o w i n g . Claimant s u f f e r e d a m y o c a r d i a l i n f a r c t i o n 
on October 22, 1980 and si g n e d a Form 801 on December 5, 1980. The 
h e a r i n g on SAIF's d e n i a l was convened on May 20, 1981. S e v e r a l 
days p r i o r t o t h e h e a r i n g , a r e p r e s e n t a t i v e from SAIF v i s i t e d 
c l a i m a n t ' s p l a c e o f employment, Pope & T a l b o t , and t o o k a v i d e o 
tape o f c l a i m a n t ' s work s i t e and an employe p e r f o r m i n g work t h e r e . 
The v i d e o t a p e was o f f e r e d by SAIF a t the h e a r i n g , a p p a r e n t l y as 
impeachment evidence. Claimant's counsel cross-examined t h e perso n 
who made the v i d e o t a p e c l o s e l y , b u t d i d not o f f e r any r e b u t t a l 
t e s t i m o n y . 

F o l l o w i n g t he c o n c l u s i o n o f the t e s t i m o n y , t h e Referee k e p t 
the r e c o r d open f o r t he r e c e i p t o f f u r t h e r evidence i n t h e form o f 
d e p o s i t i o n s from s e v e r a l d o c t o r s . On J u l y 14, 1981 c l a i m a n t ' s 
counsel wrote t he Referee s t a t i n g t h a t he had come i n t o p o s s e s s i o n 
of "new" i n f o r m a t i o n c o n c e r n i n g t h e ty p e o f work performed by t h e 
c l a i m a n t . On August 18, 1981 t h e Referee denied c l a i m a n t ' s m o t i o n 
t o reconvene t he h e a r i n g and produce f u r t h e r evidence, and c l o s e d 
the e v i d e n t i a r y r e c o r d . Claimant t h e r e a f t e r r e q u e s t e d t h e Referee 
t o r e c o n s i d e r , b u t r e c o n s i d e r a t i o n was denied on September 11, 
1981. 

On rev i e w , c l a i m a n t argues t h a t subsequent t o t h e h e a r i n g he 
r e c e i v e d i n f o r m a t i o n from p a r t i e s employed a t Pope & T a l b o t i n d i 
c a t i n g t h a t t h e v i d e o t a p e o f c l a i m a n t ' s work s i t e was i n a c c u r a t e ; 
t h a t t h e s i t e was m o d i f i e d subsequent t o c l a i m a n t ' s h e a r t a t t a c k 
b u t p r i o r t o the t a k i n g o f the v i d e o t a p e ; b u t t h a t these m o d i f i c a 
t i o n s were n o t apparent upon v i e w i n g t h e v i d e o t a p e . Claimant 
a l l e g e s t h a t these m o d i f i c a t i o n s made the j o b appear e a s i e r t h a n 
i t was i n r e a l i t y . 

I n Robert A. B a r n e t t , 31 Van N a t t a 172 (198 1 ) , we s e t f o r t h 
t h e r e q u i r e m e n t s w i t h which a p a r t y must comply b e f o r e an o r d e r o f 
remand w i l l be e n t e r e d by t h e Board. B a r n e t t r e q u i r e s t h a t a p a r t y 
seeking remand on t h e ground o f n e w l y - d i s c o v e r e d evidence e s t a b l i s h 
by a f f i d a v i t t h a t t h e p r o f f e r e d evidence i s not o n l y m a t e r i a l , b u t 
a l s o t h a t such evidence was not o b t a i n a b l e t h r o u g h t h e e x e r c i s e of 
due d i l i g e n c e p r i o r t o t h e h e a r i n g . A statement t h a t such evidence 
was n o t a v a i l a b l e i s not s u f f i c i e n t . B a r n e t t , 31 Van N a t t a a t 173. 
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A l l subsequent r e q u e s t s f o r remand r e c e i v e d by t h e Board have been 
determined under the s t a n d a r d s a r t i c u l a t e d i n B a r n e t t , i n c l u d i n g 
Lance Egge, 31 Van N a t t a 176 (1981), 32 Van N a t t a 180 ( 1 9 8 0 ) , and 
Wesley M u f f e t t , 33 Van N a t t a 615 (1981). 

Egge and M u f f e t t are t h e f i r s t cases decided by t h e Board 
under the B a r n e t t standards t h a t have reached t h e Court o f Appeals. 
Egge v. Nu-Steel, 57 Or App 327 ( 1 9 8 2 ) ; M u f f e t t v. SAIF, 58 Or App 
684 (1982). I n b o t h cases t h e Board denied the c l a i m a n t ' s r e q u e s t s 
f o r remand t o the Referee on the ground o f n e w l y - d i s c o v e r e d e v i 
dence. I n b o t h cases the c o u r t agreed w i t h the c l a i m a n t s , r e v e r s e d 
t h e Board and o r d e r e d t h e cases remanded t o t h e Referee. The c u r 
r e n t case p r e s e n t s us w i t h an o p p o r t u n i t y t o reexamine the B a r n e t t 
s t a n d a r d s i n l i g h t of" Egge and M u f f e t t . 

I n Egge, the c l a i m a n t ' s Oregon p h y s i c i a n was unable t o f u r n i s h 
a d i a g n o s i s f o r c l a i m a n t ' s c o n t i n u e d c o m p l a i n t s o f p a i n . P r i o r t o 
the h e a r i n g c l a i m a n t moved t o Washington. On the day f o l l o w i n g the 
issuance o f the Referee's o r d e r , c l a i m a n t ' s Washington p h y s i c i a n 
found a h a i r l i n e v e r t e b r a l f r a c t u r e . The c o u r t concluded t h a t t h e 
sequence o f events f u r n i s h e d a reasonable e x p l a n a t i o n o f why c l a i m 
a n t was unable t o o b t a i n the evidence p r i o r t o c l o s u r e o f the 
h e a r i n g r e c o r d and, t h e r e f o r e , a l l o w e d the motion t o remand. I n 
o t h e r words, the c o u r t concluded t h a t the p r o f f e r e d evidence was 
u n o b t a i n a b l e by the c l a i m a n t a t the t i m e o f the h e a r i n g . 

I n M u f f e t t , the c l a i m a n t was examined by a p h y s i c i a n a t t h e 
r e q u e s t o f the i n s u r e r . The p h y s i c i a n ' s r e p o r t was r e c e i v e d by the 
i n s u r e r n e a r l y two weeks subsequent t o the c l o s u r e o f the h e a r i n g 
r e c o r d ; a copy was not r e c e i v e d by c l a i m a n t ' s counsel u n t i l n e a r l y 
t h r e e months l a t e r . The c o u r t s t a t e d t h a t , a l t h o u g h remand t o the 

Referee i s a m a t t e r o f the Board's d i s c r e t i o n , t h e Board abused i t s 
d i s c r e t i o n by r e f u s i n g t o a l l o w t h e remand, and t h a t t h e c l a i m a n t 
s h o u l d have been a l l o w e d an o p p o r t u n i t y t o complete development o f 
h i s case. 

We do not b e l i e v e t h a t e i t h e r Egge or M u f f e t t e f f e c t e d a 
change i n the standards a r t i c u l a t e d i n B a r n e t t . I n Egge, t h e c o u r t 
s i m p l y d i s a g r e e d w i t h t h e Board and concluded t h a t c l a i m a n t had 
e s t a b l i s h e d t h a t the evidence i n q u e s t i o n was not o b t a i n a b l e p r i o r 
t o t h e h e a r i n g . E s p e c i a l l y when a p p e l l a t e review i s de novo, d i f 
f e r e n t t r i b u n a l s can and do reach d i f f e r e n t r e s u l t s a p p l y i n g t h e 
same l e g a l s t a n d a r d . " I f we d i f f e r . . . i t i s not t h a t we are 
more f i n a l because we are i n f a l l i b l e , b u t t h a t we a r e more i n f a l 
l i b l e because we are f i n a l . " Hannan v Good Samaritan H o s p i t a l , 4 
Or App 178, 195 (1970). 

The Egge c o u r t d i d not c o n s i d e r — or a t l e a s t d i d not comment 
upon — one aspect of our B a r n e t t a n a l y s i s : 

"Under c u r r e n t p r a c t i c e , no h e a r i n g i s 
scheduled u n t i l t h e p a r t i e s f i l e an a p p l i c a 
t i o n t o schedule. Thus, t h e p a r t i e s more 
than the Board now c o n t r o l when a h e a r i n g 
i s h e l d . I n ongoing m e d i c a l t r e a t m e n t or 
v o c a t i o n a l t r a i n i n g s i t u a t i o n s — s i t u a t i o n s 
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t h a t f r e q u e n t l y g i v e r i s e t o motions t o 
remand--the p a r t i e s s h o u l d d e c i d e when th e y 
want d i s p u t e d i s s u e s r e s o l v e d based on t h e 
a v a i l a b l e evidence and not r e l y on motions 
t o remand based on su b s e q u e n t l y o b t a i n e d 
evidence as a f a l l b a c k p o s s i b i l i t y . " 31 
Van N a t t a a t 174. 

I n o t h e r words, when t h e c l a i m a n t i n Egge t r a n s f e r r e d h i s care from 
an Oregon t o a Washington p h y s i c i a n , i t c o u l d r e a s o n a b l y be asked 
why t h e c l a i m a n t e l e c t e d t o proceed w i t h a h e a r i n g b e f o r e t h e 
r e s u l t s from the Washington p h y s i c i a n were known. 

We a l s o conclude t h a t M u f f e t t i s not a t odds w i t h B a r n e t t . 
Rather, M u f f e t t c o u l d be viewed as a f u r t h e r r e f i n e m e n t o f t h e 
B a r n e t t s t a n d a r d s . M u f f e t t s i m p l y s t a t e s t h a t t h e Board sh o u l d 
e x c e r c i s e i t s d i s c r e t i o n i n f a v o r o f remand i n those narrow f a c t u a l 
s i t u a t i o n s s i m i l a r t o M u f f e t t 7 t h a t i s , where a c l a i m a n t has been 
examined a t the request o f the i n s u r e r , he i s o b v i o u s l y i n no p o s i 
t i o n t o f o r c e t h e i n s u r e r ' s p h y s i c i a n t o pr e p a r e and m a i l a r e p o r t 
p r i o r t o the date o f the h e a r i n g . That t y p e o f evidence i s thus 
g e n e r a l l y u n o b t a i n a b l e by a c l a i m a n t . 

The c o u r t ' s o p i n i o n i n M u f f e t t does n o t r e v e a l whether t h e 
e x a m i n a t i o n i n q u e s t i o n t o o k p l a c e b e f o r e o r a f t e r t h e hea r i n g , - and 
th e c o u r t does not address the p o s s i b i l i t y o f ke e p i n g t h e r e c o r d 
open. Assuming t h a t t h e e x a m i n a t i o n took p l a c e p r i o r t o t h e he a r 
i n g , we would be i n c l i n e d t o r e q u i r e a c l a i m a n t t o e s t a b l i s h why he 
c o u l d not s i m p l y have request e d t h a t t h e r e c o r d be l e f t open f o r 
the i n c l u s i o n o f t h e a d d i t i o n a l e v i dence. B a r n e t t , supra, 31 Van 
N a t t a a t 174. Normally, i f a c l a i m a n t were examined by a p h y s i c i a n 
a t t h e request o f an i n s u r e r , t h e c l a i m a n t would p r o b a b l y presume 
t h a t t h e subsequent m e d i c a l r e p o r t would be adverse t o h i s p o s i 
t i o n , and would n o t o n l y f a i l t o seek a c o n t i n u a n c e f o r i t s admis
s i o n , b u t would a t t e m p t t o p r e v e n t t h e r e p o r t from b e i n g a d m i t t e d 
i n t o e v i dence. I t would seem t h a t b a s i c f a i r n e s s would d i c t a t e 
t h a t i f t h e r e p o r t t u r n s o u t t o be f a v o r a b l e t o t h e c l a i m a n t ' s 
p o s i t i o n , t h e c l a i m a n t s h o u l d n o t be a l l o w e d t o f u r t h e r d e l a y p r o 
ceedings due t o h i s own i n i t i a l t a c t i c a l d e c i s i o n . Assuming those 
f a c t s t o be p r e s e n t , we would be i n c l i n e d t o deny remand i n such 
s i t u a t i o n s , absent c o m p e l l i n g reasons. 

F u r t h e r s u p p o r t f o r our c o n c l u s i o n t h a t n e i t h e r Egge nor 
M u f f e t t changes the sta n d a r d s o f B a r n e t t may be found i n t h e 
c o u r t ' s r e c e n t d e c i s i o n i n B a i l e y v. SAIF, 61 Or App (December 
22, 1982). The Board denied c l a i m a n t ' s motion f o r remand i n t h a t 
case, s t a t i n g : 

"Claimant's r e p l y b r i e f a d v i s e s t h a t an 
appeal t o the Court o f Appeals i s c e r t a i n 
r e g a r d l e s s o f the Board's r u l i n g on r e v i e w . 
I f t h a t f o r e c a s t proves t o be t r u e and i f 
th e Court o f Appeals concludes t h a t motions 
t o remand should be governed by some 
sta n d a r d o t h e r t h a n t h a t a r t i c u l a t e d i n t h e 
Board's r u l e s as i n t e r p r e t e d i n B a r n e t t , i t 
would a v o i d f u t u r e needless appeals i f t h e 
Court o f Appeals would c l e a r l y d e f i n e what 
i t r e gards t h e t e s t f o r remand r e q u e s t s t o 
be." C a t h e r i n e B a i l e y , 34 Van N a t t a 688 
(1982) . 
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For whatever guidance i t o f f e r s , the c o u r t a f f i r m e d the Board 1s 
o r d e r w i t h o u t o p i n i o n . 

We conclude t h a t c l a i m a n t ' s r e q u e s t t o remand i n t h i s case 
does not s a t i s f y the B a r n e t t s t a n d a r d . As the employer c o r r e c t l y 
p o i n t s o u t , i t should have been q u i t e obvious t o c l a i m a n t t h a t h i s 
work a c t i v i t i e s and work s i t e would be a s u b j e c t o f g r e a t concern 
a t t h e h e a r i n g and i t should have been a n t i c i p a t e d t h a t SAIF and 
the employer would produce evidence i n r e l a t i o n t h e r e t o . Claimant 

can h a r d l y c l a i m s u r p r i s e s i n c e i t i s he who p u t t h e m a t t e r i n 
i s s u e i n t h e f i r s t i n s t a n c e . Since such evidence was not unex
p e c t e d , c l a i m a n t s h o u l d have been a d e q u a t e l y prepared t o r e b u t i t . 
C l a i m a n t ' s c o u n s e l , however, d i d not c a l l a s i n g l e w i t n e s s o t h e r 
than the c l a i m a n t h i m s e l f , and a p p a r a n t l y d i d not even f e e l i t 
necessary t o e l i c i t r e b u t t a l t e s t i m o n y from t h e c l a i m a n t f o l l o w i n g 
t e s t i m o n y from c l a i m a n t ' s s u p e r v i s o r which was g e n e r a l l y c o n s i s t e n t 
w i t h what was viewed on t h e v i d e o t a p e . Claimant o f f e r s no e x p l a n a 
t i o n why, i n t h e e x e r c i s e o f due d i l i g e n c e , t h e t e s t i m o n y from w i t 
nesses, f o r which he now seeks t o have the r e c o r d reopened, c o u l d 
not have been secured a t t h e h e a r i n g . 

We agree w i t h t h e employer t h a t c l a i m a n t i s s i m p l y a t t e m p t i n g 
t o s t r e n g t h e n h i s case a f t e r t h e f a c t . We c o n f r o n t e d a s i m i l a r 
s i t u a t i o n i n Ruth M. Case, 33 Van N a t t a 490 (1981), a f f i r m e d , 57 Or 
App 565 (1982"n There, a p p l y i n g B a r n e t t , we concluded: 

"Claimant's a t t o r n e y has y e t t o o f f e r any 
e x p l a n a t i o n why the t e s t i m o n y o f c l a i m a n t ' s 
co-worker c o u l d not have been d i s c o v e r e d 
b e f o r e the h e a r i n g and produced a t the 
h e a r i n g . A l l t h a t has been contended i s 
t h a t c l a i m a n t was unaware, u n t i l a f t e r t h e 
h e a r i n g , t h a t her co-worker had overheard 
her r e p o r t .of i n j u r y . However, the reason 
c l i e n t s r e t a i n and pay a t t o r n e y s i s t o 
i n v e s t i g a t e the f a c t s and marshal the 
evidence. * * * I n an agency t h a t has 
r e c e i v e d an average o f over 1,000 h e a r i n g 
r e q u e s t s per month-through t h e f i r s t n i n e 
months o f t h i s y e a r , t h e a l t e r n a t i v e o f 
a l l o w i n g a t t o r n e y s t o p r e p a r e f o r h e a r i n g s 
a f t e r they a r e conducted does a g r e a t e r 
harm t o a g r e a t e r number of people who must 
then be f o r c e d t o w a i t l o n g e r f o r t h e i r own 
h e a r i n g s . " 33 Van N a t t a a t 491. 

We t h i n k t h a t i s the p r e c i s e s i t u a t i o n h e r e , and c l a i m a n t ' s r e q u e s t 
f o r remand i s , t h e r e f o r e , d e n i e d . 

W i t h r e g a r d t o the i s s u e c o n c e r n i n g c o m p e n s a b i l i t y , we a f f i r m 
and adopt the o r d e r o f t h e Referee. 

ORDER 

The Referee's o r d e r d a t e d December 31, 1981 i s a f f i r m e d . 
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JACK D. HIBDON, C l a i m a n t WCB 82-06018 
Noreen S a l t v e i t , C l a i m a n t ' s A t t o r n e y December 27, 1982 
Wolf, G r i f f i t h e t a l . , D e f e n s e A t t o r n e y s O r d e r o f D i s m i s s a l 

A r e q u e s t f o r review, "having been d u l y f i l e d w i t h t h e Workers 
Compensation Board i n the a b o v e - e n t i t l e d m a t t e r by th e i n s u r e r , 
and s a i d r e q u e s t f o r review now ha v i n g been withdrawn, 

IT IS THEREFORE ORDERED t h a t the request f o r r e v i e w now 
pending b e f o r e t h e Board i s hereby d i s m i s s e d and th e o r d e r o f t h e 
Referee i s f i n a l by o p e r a t i o n o f law. 

NELSON LOVELY, C l a i m a n t WCB 81-10501 & 82- 0 1 6 5 9 
Noreen K. S a l t v e i t , C l a i m a n t ' s A t t o r n e y December 27, 1982 
Wolf, G r i f f i t h e t a l . , D e f e n s e A t t o r n e y s O r d e r o f D i s m i s s a l 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

A r e q u e s t f o r review, h a v i n g been d u l y f i l e d w i t h t h e Workers 
Compensation Board i n t h e a b o v e - e n t i t l e d m a t t e r by t h e c l a i m a n t , 
and s a i d r e q u e s t f o r r e v i e w now h a v i n g been w i t h d r a w n , 

I T IS THEREFORE ORDERED t h a t t h e r e q u e s t f o r review now 
pending b e f o r e t h e Board i s hereby d i s m i s s e d and t h e o r d e r o f t h e 
Referee i s f i n a l by o p e r a t i o n o f law. 

ROBERT A. LUCAS, C l a i m a n t Own Motion 82-0244M 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y December 27, 1982 

Amended Own M o t i o n O r d e r 
The Board i s s u e d an Own Motion Order on December 20, 1982 

which, among o t h e r t h i n g s , i n d i c a t e d c l a i m a n t was e n t i t l e d t o have 
h i s m e d i c a l expenses p a i d under t h e p r o v i s i o n s o f ORS 656.245. We 
note t h a t a t the t i m e o f c l a i m a n t ' s i n j u r y ( 1 9 5 6 ) , c o n t i n u i n g 
b e n e f i t s under ORS 656.245 was not a p a r t o f th e law. I n 
a c t u a l i t y , our o r d e r meant t o d i r e c t SAIF C o r p o r a t i o n t o pay 
c l a i m a n t ' s m e d i c a l expenses because o f th e proven r e l a t i o n s h i p o f 
h i s c u r r e n t problems t o h i s 1956 i n j u r y . The r e f e r e n c e t o ORS 
656.245 should be d e l e t e d . T h i s does n o t , i n any way, change t h e 
e f f e c t o f th e o r d e r . 

IT IS SO ORDERED. 
BARBARA MEYER, C l a i m a n t WCB 81-06237 & 81- 0 7 2 0 8 
M i c h a e l Dye, C l a i m a n t ' s A t t o r n e y December 27, 1982 
R a n k i n , McMurry e t a l . , D e f e n s e A t t o r n e y s O r d e r o f D i s m i s s a l 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

A c r o s s - r e q u e s t f o r r e v i e w , h a v i n g been d u l y f i l e d w i t h t h e 
Workers Compensation Board i n the a b o v e - e n t i t l e d m a t t e r by th e 
SAIF C o r p o r a t i o n , and s a i d r e q u e s t f o r r e v i e w now h a v i n g been 
wi t h d r a w n , 

IT IS THEREFORE ORDERED t h a t t h e r e q u e s t f o r r e v i e w now 
pending b e f o r e t h e Board i s hereby d i s m i s s e d and t h e o r d e r o f t h e 
Referee i s f i n a l by o p e r a t i o n o f law. 
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MARIE E. RIDDLE, C l a i m a n t WCB 81-06054 & 81-08094 
G e r a l d R. K o l b , C l a i m a n t ' s A t t o r n e y December 27, 1982 
Wolf, G r i f f i t h e t a l . , D e f e n s e A t t o r n e y s O r d e r o f D i s m i s s a l 

A r e q u e s t f o r r e v i e w , h a v i n g been d u l y f i l e d w i t h t h e Workers 
Compensation Board i n the a b o v e - e n t i t l e d m a t t e r by t h e c l a i m a n t , 
and s a i d r e q u e s t f o r review now h a v i n g been withdrawn, 

IT IS THEREFORE ORDERED t h a t the r e q u e s t f o r r e v i e w now 
pending b e f o r e t h e Board i s hereby d i s m i s s e d and t h e o r d e r o f t h e 
Referee i s f i n a l by o p e r a t i o n o f law. 

IVAN C. ROMANOFF, C l a i m a n t WCB 81-02619 
O l s o n , H i t t l e , e t a l . , C l a i m a n t ' s A t t o r n e y s December 27, 1982 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
Reviewed by Board Members Barnes and F e r r i s . 

The SAIF C o r p o r a t i o n r e q u e s t s review o f Referee Johnson's 
o r d e r which s e t a s i d e i t s February 2, 1981 d e n i a l o f f u r t h e r 
m e d i c a l t r e a t m e n t , awarded c l a i m a n t a 25% p e n a l t y on a l l m e d i c a l 
s e r v i c e b i l l s which remained unpaid on t h e d a t e o f d e n i a l , awarded 
c l a i m a n t ' s a t t o r n e y a fee o f $750 f o r overcoming the d e n i a l and a 
$350 a t t o r n e y ' s fee p u r s u a n t t o ORS 656.382. SAIF argues t h a t t h e 
d i s p u t e d medical t r e a t m e n t i s u n r e l a t e d t o c l a i m a n t ' s compensable 
i n j u r y o f August 1, 1978 and t h a t t h e p e n a l t y and a s s o c i a t e d a t t o r 
ney's fee o f $5350 were e x c e s s i v e . 

We adopt the Referee's f i n d i n g s o f f a c t as our own. 

W i t h r e g a r d t o t h e q u e s t i o n c o n c e r n i n g t h e need f o r m e d i c a l 
t r e a t m e n t , we a f f i r m and adopt the r e l e v a n t p o r t i o n s o f t h e 
Referee's o r d e r , a l t h o u g h we f i n d i t odd t h a t no m e d i c a l r e p o r t s 
from Dr. Hung were i n evidence. 

• W i t h r e g a r d t o the Referee's allowance o f a p e n a l t y and 
a t t o r n e y ' s fee o f $350 f o r unreasonable d e l a y i n payment o f 
compensation, we r e v e r s e . 

The b a s i s f o r t h e Referee's i m p o s i t i o n o f a p e n a l t y and a t t o r 
ney's fee was due t o SAIF's a l l e g e d f a i l u r e t o pay m e d i c a l b i l l s 
s u b m i t t e d t o i t p r i o r t o t h e issuance o f the February 2, 1981 
d e n i a l . Claimant had been r e g u l a r l y t r e a t i n g w i t h Drs. R. F. 
Schmidt and J. F. Schmidt, and SAIF had been r e g u l a r l y p a y i n g f o r 
those s e r v i c e s p r i o r t o October 30, 1980. At t h a t t i m e SAIF made 
a p a r t i a l payment o f $40 on a b i l l f o r $96, and r e q u e s t e d j u s t i f i 
c a t i o n from the d o c t o r s w i t h r e g a r d t o the o t h e r $56. Dr. J. F. 
Schmidt responded by r e p o r t o f November 12, 1980. However, SAIF 
never p a i d the d i s p u t e d $56 nor d i d i t submit t h e m a t t e r t o t h e 
Workers Compensation Department p u r s u a n t t o OAR 436-69-201. 

The h e a r i n g t r a n s c r i p t r e v e a l s a c e r t a i n degree o f c o n f u s i o n 
as t o which m e d i c a l b i l l s were not p a i d p r i o r t o t h e d e n i a l and t h e 
amounts o f such b i l l s . A c l o s e e x a m i n a t i o n o f the r e c o r d i n d i c a t e s 
t h a t t h e d i s p u t e d $56 was t h e o n l y medical s e r v i c e b i l l t h a t was 
c l e a r l y unpaid a t t h e t i m e o f the d e n i a l . Claimant a p p a r e n t l y 
r e c e i v e d f u r t h e r t r e a t m e n t s subsequent t o October 30, 1980 and 
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p r i o r t o the February 2, 1981 d e n i a l . But t h e r e i s no evidence i n 
t h e r e c o r d as t o whether SAIF was b i l l e d f o r such t r e a t m e n t s , 
whether SAIF p a i d t h e b i l l s o r whether SAIF was r e s p o n s i b l e f o r 
payment o f t h e b i l l s . 

We b e l i e v e t h a t i t i s incumbent upon t h e c l a i m a n t t o s u b s t a n 
t i a t e h i s c l a i m s w i t h r e g a r d t o unpaid m e d i c a l b i l l s , s i n c e i t i s 
he who must s u s t a i n t h e burden o f p r o o f . He has f a i l e d t o do so 
f o r a n y t h i n g o t h e r t h a n t h e $56 b i l l . We, t h e r e f o r e , b e l i e v e t h e 
Referee's al l o w a n c e o f a 25% p e n a l t y and $350 a t t o r n e y ' s f e e t o 
have been e x c e s s i v e . Since the amount o f compensation t h a t was not 
t i m e l y p a i d i s t r i v i a l , s i n c e t h e r e i s no evidence t h a t c l a i m a n t 
has s u f f e r e d as a r e s u l t , and s i n c e c l a i m a n t ' s a t t o r n e y o t h e r w i s e 
has been r e a s o n a b l y compensated by t h e fee o f $750 awarded on t h e 
d e n i a l , we conclude t h a t t h e more a p p r o p r i a t e p e n a l t y would be 15% 
and t h e more a p p r o p r i a t e a t t o r n e y ' s fee under ORS 656.382(1) would 
be $150. 

ORDER 

The Referee's o r d e r dated A p r i l 16, 1982 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . Those p o r t i o n s o f t h e o r d e r which g r a n t e d 
c l a i m a n t a p e n a l t y o f 25% and an a t t o r n e y ' s f e e o f $350 a r e 
r e v e r s e d . I n l i e u t h e r e o f , c l a i m a n t i s awarded a p e n a l t y o f 15% 
o f the amount of t h e $56 i n medical b i l l s which remained unpa i d a t 
t h e t i m e o f the February 2, 1981 d e n i a l and an a t t o r n e y ' s fee o f 
$150. The remainder o f the Referee's o r d e r i s a f f i r m e d . Claim
a n t ' s a t t o r n e y i s a l l o w e d a fee o f $250 f o r s e r v i c e s rendered on 
Board review on t h e d e n i a l i s s u e , payable by SAIF. 

YVETTE SEMAAN, C l a i m a n t WCB 81-00641 & 81- 0 3 0 8 3 
R a s k , H a l l e t a l . , . C l a i m a n t ' s A t t o r n e y s December 27, 1982 
Wolf, G r i f f i t h e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 
Reviewed by Board Members Lewis and F e r r i s . 

EBI Companies r e q u e s t s r e v i e w o f Referee James' o r d e r w h i c h 
found i t r e s p o n s i b l e f o r c l a i m a n t ' s c o n d i t i o n . The s o l e i s s u e i s 
r e s p o n s i b i l i t y , EBI c o n t e n d i n g t h a t c l a i m a n t ' s c o n d i t i o n i s t h e 
r e s p o n s i b i l i t y o f t h e e m p l o y e r / i n s u r e r oh t h e r i s k d u r i n g a subse
quent i n j u r i o u s exposure. N e i t h e r p a r t y a t t h i s t i m e c o n t e s t s 
c o m p e n s a b i l i t y . We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e 
f o l l o w i n g comments. 

EBI contends t h a t t h e d i a g n o s i s f o r which c l a i m a n t was u l t i 
m a t e l y t r e a t e d , s u p r a s p i n a t u s t e n d i n i t i s , was not made u n t i l a f t e r 
t h e i n j u r i o u s exposure a t t h e second p l a c e o f employment, and t h a t 
EBI i s r e s p o n s i b l e o n l y f o r those c o n d i t i o n s diagnosed a t t h e t i m e 
o f t h e f i r s t i n j u r y o r exposure. C o n s i d e r i n g t h e n a t u r e o f t h e 
symptoms c l a i m a n t e x p e r i e n c e d f o l l o w i n g each ep i s o d e , i t i s o b v i o u s 
t h a t c l a i m a n t ' s p h y s i c i a n s a t t h e t i m e o f t h e f i r s t i n c i d e n t s i m p l y 
misdiagnosed c l a i m a n t ' s c o n d i t i o n . The m i s d i a g n o s i s merely 
r e f l e c t s t h a t t h e process o f d i a g n o s i n g m u s c u l o s k e l e t a l c o n d i t i o n s 
f r e q u e n t l y i s d i f f i c u l t a t b e s t and o f t e n must a w a i t t h e f a i l u r e o f 
c o n s e r v a t i v e t r e a t m e n t r u l i n g out p r e v i o u s diagnoses. 
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EBI f u r t h e r contends t h a t under Bracke v. Baza'r, I n c . , 293 
Or 239 (1982) and I n k l e y v. F o r e s t F i b e r Products Co., 288 Or 337 
( 1 9 8 0 ) , r e s p o n s i b i l i t y s h i f t s t o the second e m p l o y e r / i n s u r e r 
because c l a i m a n t ' s work a c t i v i t i e s t h e r e c o u l d have c o n t r i b u t e d t o 
t h e c o n d i t i o n which caused d i s a b i l i t y and r e q u i r e d m e d i c a l 
s e r v i c e s . 

Here, u n l i k e t h e s i t u a t i o n i n I n k l e y , t h e evidence i s t o t h e 
e f f e c t t h a t t h e work a c t i v i t i e s and i n j u r y a t t h e f i r s t employment 
caused t h e onset o f symptoms "of t h e u n d e r l y i n g c o n d i t i o n and t h a t 
t h e second employment d i d not c o n t r i b u t e i n d e p e n d e n t l y t o t h e 
c o n d i t i o n b u t merely caused a resurgence o f symptoms. T h i s i s p r e 
c i s e l y t h e k i n d o f s i t u a t i o n t h a t l e d t h e c o u r t i n Bracke t o a s s i g n 
r e s p o n s i b i l i t y t o t h e f i r s t employer, where t h e work a c t i v i t i e s 
i n i t i a l l y caused t h e onset o f symptoms. 293 Or a t 250. See a l s o , 
W i l l i s v. Boise Cascade Corp., 58 Or App 636 (1982). 

No a t t o r n e y ' s fee on review w i l l be awarded c l a i m a n t ' s 
a t t o r n e y , as no b r i e f was f i l e d . 

ORDER 

The Referee's o r d e r d a t e d A p r i l 23, 1982 i s a f f i r m e d . 
STANLEY B. BROWN, C l a i m a n t WCB 81-06372 
W e l c h , Bruun e t a l . , C l a i m a n t ' s A t t o r n e y s December 30, 1982 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by t h e Board en banc. 

Claimant r e q u e s t s r e v i e w o f Referee Seymour's o r d e r which 
awarded him 128° f o r 40% unscheduled permanent p a r t i a l d i s a b i l i t y , 
an i n c r e a s e over t h e D e t e r m i n a t i o n Order dated J u l y 7, 1981 t h a t 
awarded 48° f o r 15% permanent p a r t i a l d i s a b i l i t y . Claimant argues 
t h a t he i s permanently and t o t a l l y d i s a b l e d and t h a t t h e a d m i n i s 
t r a t i v e r u l e s r e l i e d upon by t h e Referee, OAR 436, D i v i s i o n 65, 
are i n v a l i d . 

C l a imant's compensable March 20, 1981 i n j u r y i n an a u t o m o b i l e 
a c c i d e n t r e s u l t e d i n a l u m b o s a c r a l and c e r v i c a l s t r a i n , i . e . , a 
s o f t t i s s u e i n j u r y w i t h o u t o r t h o p e d i c o r n e u r o l o g i c a l i n v o l v e m e n t . 
Dr. Duckler and t h e Kaiser-Permanente D i a g n o s t i c A d v i s o r y Board 
found t h a t c l a i m a n t ' s compensable i n j u r y caused m i n i m a l permanent 
p h y s i c a l i m p a i r m e n t , but t h a t c l a i m a n t ' s t o t a l i mpairment, a l s o 
t a k i n g i n t o account h i s p r e e x i s t i n g a r t h r i t i s , was moderate. Con
s i d e r i n g a l l o f c l a i m a n t ' s impairment, t h e d o c t o r s o p i n e d t h a t 
c l a i m a n t was capable o f w o r k i n g a t j o b s v a r i o u s l y d e s c r i b e d as 
" l i g h t t o moderate" or "sedentary." 

C l a i m a n t ' s e d u c a t i o n and e x p e r i e n c e would enable him t o o b t a i n 
such employment i n a h y p o t h e t i c a l l y normal l a b o r market. He 
graduated from h i g h s c h o o l , has completed two years o f b u s i n e s s 
c o l l e g e and has completed one year o f community c o l l e g e . He has 
worked f o r s e v e r a l years i n h o t e l c l e r k , c l e r i c a l and o f f i c e -
manager t y p e o f p o s i t i o n s which i n c l u d e d s u p e r v i s i o n , t y p i n g , 
d i c t a t i o n , f i l i n g and s w i t c h b o a r d work. We agree w i t h t h e Referee 
t h a t c l a i m a n t i s not permanently and t o t a l l y d i s a b l e d . 
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Claimant's o n l y argument f o r a c o n t r a r y f i n d i n g c o n s i s t s o f a 
broad a t t a c k on t h e r u l e s s t a t e d i n OAR 436, D i v i s i o n 65. Claimant 
argues t h a t a l l OAR s e c t i o n s mentioned by the Referee "are i n c o n 
s i s t e n t w i t h t h e s t a t u t o r y and case law," b u t the n does not c i t e 
any s t a t u t e s and c i t e s o n l y Owen v. SAIF, 33 Or App 385 ( 1 9 7 8 ) , 
a p p a r e n t l y f o r the p r o p o s i t i o n t h a t w h o l l y " s u b j e c t i v e d e t e r m i n a 
t i o n [ o f d i s a b i l i t y ] i s the o n l y e q u i t a b l e way t o a d m i n i s t e r t h e 
compensation system." Claimant does n o t go on and argue how a 
w h o l l y s u b j e c t i v e d e t e r m i n a t i o n would produce a d i f f e r e n t r e s u l t 
t h a n t h a t reached by the Referee. For example, c l a i m a n t p a r a 
phrases OAR 436-65-602 as c r e a t i n g a pre s u m p t i o n t h a t "every 60-
y e a r - o l d i s equal i n terms o f how h i s age a f f e c t s h i s d i s a b i l i t y . " 
We agree w i t h c l a i m a n t ' s paraphrase o f the r u l e . Claimant t h e n 
argues: "Given two 60-year-olds w i t h equal work e x p e r i e n c e , age 
may be a s i g n i f i c a n t d i s a b l i n g f a c t o r i n one and not t h e o t h e r . . 
. ." We a l s o agree w i t h t h a t a b s t r a c t i o n and have a p p l i e d t h e 
r e l e v a n t r u l e s t o t a k e i n t o account i n d i v i d u a l d i f f e r e n c e s . See 
Charles Hanscom, 34 Van N a t t a 34 (1982). Claimant does n o t , 
however, f o l l o w up w i t h any argument about why h i s own age o f 60 
shou l d be c o n s i d e r e d t o have a g r e a t e r - t h a n - n o r m a l impact on h i s 
own d i s a b i l i t y . 

C l aimant's o t h e r arguments are e q u a l l y a b s t r a c t . Claimant 
suggests something i n the r u l e s f o r e c l o s e s w e i g h i n g " a l l t h e e v i 
dence and c o n s i d e r [ i n g ] a l l r e l e v a n t f a c t o r s . " But c l a i m a n t does 
not s t a t e what f a c t o r s have not been c o n s i d e r e d i n t h i s case o r 
what evidence s h o u l d now be weighed d i f f e r e n t l y . 

C l aimant's arguments, as so phrased, have been r e s o l v e d 
a d v e r s e l y t o h i s p o s i t i o n i n F r a i j o v. Fred N. Bay News Co., 59 Or 
App 260 (1982), and OSEA v. Workers Compensation Dept., 51 Or App 
55 (1 9 8 1 ) . 

On t h e q u e s t i o n o f c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y , 
t h e Referee's a n a l y s i s h i g h l i g h t e d f i v e f a c t o r s : c l a i m a n t ' s p h y s i 
c a l i m p a irment, age, e d u c a t i o n , work e x p e r i e n c e and l a b o r market 
f i n d i n g s . We agree w i t h and adopt t h e Referee's a n a l y s i s o f t h e 
f a c t o r s o f age, work e x p e r i e n c e and l a b o r market. 

The Referee's assessment o f the impairment f a c t o r c o n t a i n s an 
a m b i g u i t y . The Referee r e f e r r e d a t one p o i n t t o assessment o f 
c l a i m a n t ' s p h y s i c a l impairment "caused by t h e compensable i n j u r y " , 
which we agree i s t h e c o r r e c t s t a n d a r d . See ORS 656.214(5). At 
o t h e r p o i n t s , however, the Referee's o r d e r seems t o c a l c u l a t e i n 
c l a i m a n t ' s p r e e x i s t i n g and noncompensable impairment due t o h i s 
a r t h r i t i s c o n d i t i o n : 

"As s t a t e d p r e v i o u s l y , t h e m e d i c a l r e p o r t 
found t h a t t h e r e was a ' m i l d permanent 
impairment . . . superimposed on t h e 
p r e e x i s t i n g l o n g s t a n d i n g m o d e r a t e l y 
i m p a i r i n g d e g e n e r a t i v e c o n d i t i o n . ' What we 
have i s a m i l d impairment on t o p o f a 
moderate impairment. While i t i s d i f f i c u l t 
t o c o n v e r t such language i n t o p e r c e n t a g e o f 
impairment, i t must be done." 
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While the m a t t e r i s not f r e e from doubt, i t appears t h a t t h e 
Referee's use of a .5% impairment f i g u r e was t o o h i g h because i t 
i n c l u d e d c o n s i d e r a t i o n of p r e e x i s t i n g and noncompensable 
impai rment. 

The Referee's assessment o f the e d u c a t i o n f a c t o r c o n t a i n s an 
e r r o r . The Referee assigned a value o f zero t o t h i s f a c t o r , which 
i s a p p r o p r i a t e f o r c l a i m a n t s who have a t t a i n e d "the median educa
t i o n a l l e v e l , t w e l f t h grade o r i t s e q u i v a l e n t . " OAR 436-65-603(2). 
As noted above, however, c l a i m a n t a t t e n d e d b u s i n e s s c o l l e g e f o r two 
y e a r s and community c o l l e g e f o r one y e a r . I t i s , t h e r e f o r e , p r o b 
a b l y more a p p r o p r i a t e t o a s s i g n an impact v a l u e i n t h e range o f 
minus 5 t o minus 15 t o the e d u c a t i o n f a c t o r . 

Because of t h e Referee's impairment and e d u c a t i o n f i n d i n g s , i f 
h i s award o f permanent p a r t i a l d i s a b i l i t y e r r e d i n any d i r e c t i o n , 
i t was t o o h i g h . We d e c l i n e t o pursue t h a t p o s s i b i l i t y because t h e 
SAIF C o r p o r a t i o n argues t h a t the Referee's award should be a f f i r m e d 
and we conclude t h a t , c e r t a i n l y , t h e r e i s no b a s i s f o r now i n c r e a s 
i n g t h e p a r t i a l d i s a b i l i t y award g r a n t e d by t h e Referee. 

ORDER 

• The Referee's o r d e r dated March 2, 1982 i s a f f i r m e d . 

Board Member Lewis D i s s e n t i n g ; 

I r e s p e c t f u l l y d i s s e n t . 

I agree w i t h t h e m a j o r i t y t h a t c l a i m a n t has not proven t h a t he 
i s p e r m a n e n t l y and t o t a l l y d i s a b l e d . I a l s o agree w i t h t h e m a jor
i t y t h a t t h e c o u r t has r e j e c t e d t h e t y p e o f b r o a d s i d e a t t a c k 
c l a i m a n t makes here on t h e v a l i d i t y o f the a d m i n i s t r a t i v e r u l e s f o r 
d i s a b i l i t y e v a l u a t i o n . Where I d i f f e r w i t h my c o l l e a g u e s i s i n t h e 
assessment o f the e x t e n t o f c l a i m a n t ' s permanent p a r t i a l d i s a b i l 
i t y . I b e l i e v e claimant- has l o s t a t l e a s t 50% o f h i s wage e a r n i n g 
c a p a c i t y a t t r i b u t a b l e t o t h e compensable i n j u r y . 

S p e c i f i c a l l y , I d i s a g r e e w i t h t h e m a j o r i t y ' s assessment o f 
t h e degree o f impairment c l a i m a n t has s u s t a i n e d as a r e s u l t o f h i s 
compensable i n j u r y . The r e c o r d amply demonstrates t h a t c l a i m a n t ' s 
w h i p l a s h t y p e i n j u r i e s were superimposed on p r e - e x i s t i n g a r t h r i t i s 
o f t h e neck. The c l o s i n g medical r e p o r t d e s c r i b e s t h e p r e e x i s t i n g 
c e r v i c a l c o n d i t i o n as "moderately i m p a i r i n g " and s t a t e s t h a t t h e 
i n j u r y worsened t h e c o n d i t i o n o n l y " m i l d l y " o r " m i n i m a l l y . " F i r s t , 
" m i l d " and " m i n i m a l " impairment are words o f a r t i n d i s a b i l i t y 
e v a l u a t i o n d e n o t i n g s i g n i f i c a n t l y more than t h e 1% t o 5% impairment 
a l l o w e d by t h e E v a l u a t i o n D i v i s i o n , the Referee and t h e m a j o r i t y . 
Moreover, t h e r e i s no o f evidence t h a t p r i o r t o t h e compensable 
i n j u r y c l a i m a n t s u f f e r e d any impairment or d i s a b i l i t y because^of 

th e p r e - e x i s t i n g c o n d i t i o n . I n h i s t e s t i m o n y , c l a i m a n t d e s c r i b e d 
h i s a c t i v i t i e s p r i o r t o h i s i n d u s t r i a l i n j u r y as i n v o l v i n g t h e 
a b i l i t y t o walk and h i k e a g r e a t d e a l , d r i v e c o n s t a n t l y ( i n c l u d i n g 
g e t t i n g i n and out o f t h e car f r e q u e n t l y ) , do y a r d work, l i f t 
o b j e c t s i n excess o f 20 pounds and n e g o t i a t e s t a i r s w i t h o u t d i f f i 
c u l t y . Now, c l a i m a n t i s unable t o do any o f these t h i n g s . 
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Moreover, i t i s not c l e a r whether t h e Referee o r t h e m a j o r i t y 
i n c l u d e d t h e permanent impairment i n c l a i m a n t ' s back, as opposed t o 
h i s neck. Claimant has s u s t a i n e d a l o s s o f range o f m o t i o n i n h i s 
back and i s now s u b j e c t t o l i f t i n g l i m i t a t i o n s . There i s no e v i 
dence i n t h e r e c o r d t h a t c l a i m a n t has a r t h r i t i s i n h i s low back o r 
any impairment due t o p r e - e x i s i t h g c o n d i t i o n s i n t h e l u m b o s a c r a l 
area o f t h e s p i n e . 

I s i m p l y do not understand how t h e i n j u r y c o u l d have r e s u l t e d 
i n impairment i n t h e 1% t o 5% range when c l a i m a n t had no impairment 
b e f o r e t h e i n j u r y and s i g n i f i c a n t permanent impairment a f t e r t h e 
i n j u r y . I b e l i e v e t h a t an impairment r a t i n g o f 30% i s r e a d i l y 
w a r r a n t e d by t h e r e c o r d . 

P a r e n t h e t i c a l l y , I would n o t e t h a t t h e r e i s no j u s t i f i c a t i o n 
f o r t he m a j o r i t y ' s a l l e g a t i o n t h a t the Referee e r r e d i n i n c l u d i n g 
impairment a t t r i b u t a b l e t o p r e - e x i s t i n g , noncompensable c o n d i t i o n s . 
I f a i l t o see how t h e Referee c o u l d have been more e x p l i c i t t h a t 
he was r a t i n g o n l y t h a t p o r t i o n o f c l a i m a n t ' s o v e r a l l impairment 
a t t r i b u t a b l e t o t h e i n j u r y . The d i f f e r e n c e between t h e degree o f 
impairment a r r i v e d a t by t h e Referee and t h e m a j o r i t y , not t o men
t i o n myself or t h e E v a l u a t i o n D i v i s i o n , merely r e f l e c t s t h a t 
r easonable people may reach d i f f e r e n t c o n c l u s i o n s on e x t e n t r a t i n g s 
where i n j u r i e s a r e superimposed on p r e - e x i s t i n g c o n d i t i o n s . 

I a l s o d i s a g r e e w i t h the m a j o r i t y ' s assignment o f a n e g a t i v e 
v a l u e w i t h r e s p e c t t o t h e e d u c a t i o n f a c t o r . The two y e a r s o f b u s i 
ness c o l l e g e c l a i m a n t had must have been t a k e n some 30 y e a r s ago 
and not used f o r a t l e a s t the l a s t 20 y e a r s . I agree w i t h t h e 
Referee t h a t whatever s k i l l s c l a i m a n t may have a c q u i r e d i n b u s i n e s s 
c o l l e g e have l o n g s i n c e a t r o p h i e d . A l s o , c o n t r a r y t o t h e 
m a j o r i t y ' s f i n d i n g t h a t c l a i m a n t f i n i s h e d one year o f community 
c o l l e g e , c l a i m a n t t e s t i f i e d t h a t he had t o q u i t c o l l e g e t o s u p p o r t 
h i s f a m i l y . A l s o , one o f t h e courses i n v o l v e d t h e s t u d y o f French 
c o o k i n g . Under these c i r c u m s t a n c e s , I b e l i e v e t h a t t h e e d u c a t i o n 
f a c t o r should y i e l d a n e u t r a l v a l u e . 

W i t h r e s p e c t t o the l a b o r market f i n d i n g s , i t appears t h a t t h e 
Referee t h o u g h t t h a t t h e E v a l u a t i o n D i v i s i o n a s s i g n e d a -25 v a l u e 
because t h e D i v i s i o n t h o u g h t t h a t c l a i m a n t was capable o f r e t u r n i n g 
t o t h e employment i n which he was engaged a t t h e t i m e o f h i s 
i n j u r y . Using the c h a r t s i n OAR 436-65-608, t h e same -25 v a l u e i s 
a r r i v e d a t i f one makes th e f o l l o w i n g assumptions f o r which t h e r e 
i s evidence i n the r e c o r d : That c l a i m a n t has a g e n e r a l e d u c a t i o n 
development (GED) v a l u e o f 4 based on h i s e d u c a t i o n a l l e v e l and 
work e x p e r i e n c e , t h a t he has a s p e c i f i c v o c a t i o n a l p r e p a r a t i o n 
(SVP) l e v e l o f 8 based upon t h e SVP v a l u e f o r a u n i o n agent 
p o s i t i o n , and t h a t he has a r e s i d u a l f u n c t i o n a l c a p a c i t y (RFC) f o r 
l i g h t work. However, i f we assume t h a t c l a i m a n t ' s RFC i s 
"sedentary" i n s t e a d o f " l i g h t , " t h e impact changes s i g n i f i c a n t l y , 
from -25 t o +2. Based on t h e o r t h o p e d i c r e s t r i c t i o n s p l a c e d on 
c l a i m a n t by the c l o s i n g medical r e p o r t , I t h i n k t h a t c l a i m a n t ' s RFC 
i s somewhere l e s s t h a n l i g h t b u t g r e a t e r than s e d e n t a r y . A l s o , 
g i v e n c l a i m a n t ' s age (now 61 or 62) and h i s h i s t o r y o f employment 
a t j o b s r e q u i r i n g two y e a r s t o a c h i e v e p r o f i c i e n c y , I b e l i e v e t h e r e 
are c o m p a r a t i v e l y few j o b s a v a i l a b l e t o c l a i m a n t . Taking i n t o 
account a l l these f a c t o r s , I t h i n k t h e l a b o r market f i n d i n g s f a c t o r 
s hould be c o n s i d e r e d a t b e s t a n e u t r a l f a c t o r . 

Combining a l l these f a c t o r s and c o n s i d e r i n g awards o f d i s a b i l 
i t y i n s i m i l a r cases, I would d e t e r m i n e c l a i m a n t ' s e x t e n t o f perma
nent d i s a b i l i t y t o be a t 50%. -1708-
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PAULINE CUTTER, C l a i m a n t WCB 81-05803 
Brown, B u r t e t a l . , C l a i m a n t ' s A t t o r n e y s December 30, 1982 
Schwabe, W i l l i a m s o n e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by t h e Board en banc. 

The employer r e q u e s t s review o f Referee Baker's o r d e r which 
se t a s i d e i t s d e n i a l . The o n l y i s s u e i s c o m p e n s a b i l i t y . 

At t he ti m e o f her i n j u r y , c l a i m a n t was 39 years o l d and 
worked as a d i s p l a y manager f o r Montgomery Ward. On o r about May 
26, 1981, c l a i m a n t a r r i v e d a t work a t her u s u a l t i m e and worked 
t h r o u g h o u t t h e morning w i t h o u t i n c i d e n t . At a p p r o x i m a t e l y 11:30 
a.m., c l a i m a n t decided t o ta k e her l u n c h break. Claimant t e s t i 
f i e d t h a t she had no d e s i g n a t e d t i m e f o r her l u n c h p e r i o d and t h a t 
she c o u l d t a k e a one-hour o r o n e - h a l f - h o u r l u n c h break. A l t h o u g h 
t h e employer m a i n t a i n e d b o t h an employe lounge area which was 
a v a i l a b l e f o r employes as a l u n c h room and a c a f e t e r i a , employes 
were not r e q u i r e d t o eat t h e i r l u n c h on the premises and were 
g e n e r a l l y f r e e t o use t h e i r l u n c h p e r i o d i n any manner t h e y 
d e s i r e d . Claimant u t i l i z e d her l u n c h p e r i o d t h a t day t o d r i v e t o 
her bank. F o l l o w i n g her r e t u r n , c l a i m a n t parked h er car i n t h e 
p a r k i n g l o t and began w a l k i n g across t h e l o t , i n t e n d i n g t o r e t u r n 
t o work i n t h e s t o r e . Before she reached t h e s t o r e , c l a i m a n t 
stepped i n t o a p o t h o l e i n t h e l o t , f e l l and t w i s t e d h er a n k l e . A 
c l a i m was sub s e q u e n t l y f i l e d , which was denied by the employer on 
the grounds t h a t the i n j u r y d i d not a r i s e i n t h e scope o r course 
of c l a i m a n t ' s employment. 

The c l a i m a n t worked f o r Montgomery Ward a t i t s L a n c a s t e r M a l l 
s t o r e , l o c a t e d i n Salem. A l l t h e v a r i o u s commercial and p r o f e s 
s i o n a l concerns occupying t h e M a l l share a common p a r k i n g l o t . 
Montgomery Ward and a l l o t h e r M a l l t e n a n t s had lease agreements 
w i t h t h e owners o f the M a l l which p r o v i d e d f o r a "common area 
f e e . " T h i s money i s used t o pay t h e c o s t o f maintenance o f t h e 
g e n e r a l M a l l p a r k i n g , M a l l s e c u r i t y , e t c . The employer r e q u i r e d 
i t s employes t o u t i l i z e t h e p a r k i n g spaces on t h e o u t e r f r i n g e o f 
the l o t i n o r d e r t o a l l o w t h e s t o r e customers c l o s e r p a r k i n g and 
had c l a i m a n t s i g n an agreement t o do so. 

On t h e day o f t h e i n j u r y , c l a i m a n t parked her car i n t h e 
o u t e r l o t area behind t h e employer's a u t o m o t i v e s t o r e , which i s 
se p a r a t e from b u t a d j a c e n t t o t h e main b u i l d i n g . This was a 
d e s i g n a t e d employe p a r k i n g area, and employes g e n e r a l l y used i t , 
a l t h o u g h customers on o c c a s i o n a l s o parked t h e r e . Testimony from 
t h e employer's r e p r e s e n t a t i v e a t t h e h e a r i n g r e v e a l e d t h a t t h i s 
was an area o f the p a r k i n g l o t d e s i g n a t e d by t h e owners o f the 
M a l l as b e i n g f o r t h e use o f Montgomery Ward employes. A l t h o u g h 
the employer d i d not d i r e c t l y e x e r c i s e any form o f c o n t r o l , nor 
have any d i r e c t r e s p o n s i b i l i t y f o r maintenance o f the p a r k i n g l o t , 
i t was c l e a r from t he t e s t i m o n y t h a t i t d i d have a r i g h t t o 
r e q u i r e t h a t any problems t h a t i t was aware of i n t h e l o t be 
c o r r e c t e d by the maintenance o f f i c e o f the M a l l . 

The Referee, f i n d i n g no Oregon case d i r e c t l y on p o i n t , r e l i e d 
on 1 Larson, Workmen's Compensation Law, 4-70, § 15.41 (19 7 8 ) , 
which s t a t e s t h a t t h e "premises r u l e " i s a p p l i c a b l e t o a shopping 
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c e n t e r p a r k i n g l o t . The Referee a d d i t i o n a l l y s t a t e d t h a t , " t h e 
g e n e r a l r u l e i s t h a t an employee g o i n g t o and from work, b e f o r e o r 
a f t e r w o r k i n g hours or a t l u n c h t i m e i s covered f o r an a c c i d e n t 
o c c u r r i n g on t h e employer's premises," and found t h e c l a i m t o be 
compensable. 

I n Adamson v. The D a l l e s Cherry Growers I n c . , 54 Or App 5 2 
( 1 9 8 1 ) , t h e c o u r t h e l d t h a t a c l a i m a n t who was i n j u r e d w h i l e 
c r o s s i n g a p u b l i c s t r e e t d i d not s u s t a i n an i n j u r y i n t h e course 
of h er employment. Claimant a r r i v e d f o r work, parked on a p u b l i c 
s t r e e t and was i n j u r e d w h i l e c r o s s i n g t h e s t r e e t . The i n j u r y d i d 
not occur on t h e employer's premises and t h e r e was no s p e c i a l r i s k 
i n v o l v e d i n c r o s s i n g t h e s t r e e t . 54 Or App a t 59. 

I n G a i l L. D u c k e t t , 32 Van N a t t a 284 (1981), a f f ' d . w i t h o u t 
o p i n i o n , 57 Or App 840 ( 1 9 8 2 ) , we r u l e d t h a t a c l a i m a n t who f e l l 
i n a p a r k i n g l o t owned by a business a d j a c e n t t o t h e employer was 
n o t e n t i t l e d t o compensation s i n c e t h e l o t was n o t on t h e 
employer's premises and the employer e x e r c i s e d no c o n t r o l over t h e 
l o t . 

I n Rohrs v. SAIF, 27 Or App 505 (1976), t h e c o u r t r u l e d t h a t 
an i n j u r y s u s t a i n e d by a c l a i m a n t who s l i p p e d and f e l l on h e r way 
t o her car a t the end o f her work s h i f t was not compensable. The 
c o u r t , a l t h o u g h a p p a r e n t l y a d o p t i n g Larson's " p a r k i n g l o t r u l e " 
found t h a t c l a i m a n t was not i n j u r e d on t h e employer's premises, as 
the p a r k i n g garage was not p a r t of the employer's premises. 

A l t h o u g h t h e above c i t e d cases a l l r e s u l t e d i n f i n d i n g s t h a t 
c l a i m s were not compensable, we t h i n k t h e a n a l y s i s i n a l l o f these 
cases compels the c o n c l u s i o n t h a t Oregon has adopted what Larson 
c a l l s the "premises r u l e . " T h i s r u l e s t a t e s t h a t " f o r an employee 
h a v i n g f i x e d hours and p l a c e o f work, g o i n g t o and from work i s 
covered on t h e employer's premises." 1 Larson, supra, 4-3 § 
15.11. W i t h r e g a r d t o p a r k i n g l o t s , Larson s t a t e s : 

"As t o p a r k i n g , l o t s owned by t h e employer, 
or m a i n t a i n e d by the employer f o r h i s 
employees, t h e g r e a t m a j o r i t y o f 
j u r i s d i c t i o n s c o n s i d e r them p a r t o f t h e 
'premises,' whether w i t h i n the main company 
premises o r separated from i t . * * * 
Thus i f t h e owner o f t h e b u i l d i n g i n which 
t h e employee works p r o v i d e s a p a r k i n g l o t 
f o r t h e convenience o f a l l h i s t e n a n t s , or 
i f a shopping c e n t e r p a r k i n g l o t i s used by 
employees o f businesses l o c a t e d i n t h e 
c e n t e r , t h e r u l e i s a p p l i c a b l e . * * * " 
Larson, supra, 4-62 t o 4-70, § 15.41. 

The employer contends t h a t c l a i m a n t ' s i n j u r y d i d n o t occur on 
i t s p remises, c i t i n g Adamson, supra, and argues t h a t use o f t h e 
M a l l p a r k i n g l o t d i d not expose c l a i m a n t t o r i s k s g r e a t e r t h a n 
o t h e r members o f the g e n e r a l p u b l i c . Adamson i s e a s i l y d i s t i n 
g u i s h a b l e on i t s f a c t s , as the i n j u r y i n t h a t case o c c u r r e d on a 
p u b l i c s t r e e t . The employer a l s o confuses t h e " s p e c i a l r i s k " 
e x c e p t i o n t o t h e g o i n g and coming r u l e w i t h t h e premises r u l e . 

-1710-



S p e c i a l r i s k cases g e n e r a l l y i n v o l v e s i t u a t i o n s where an employe 
i s exposed t o a r i s k o f i n j u r y g r e a t e r t h a n t h e g e n e r a l p u b l i c , 
and t h a t r i s k i s g e n e r a l l y found i n an area i n c i d e n t t o , b u t not 
a c t u a l l y on t h e employer's premises. The premises r u l e does not 
r e q u i r e t h a t the r i s k of i n j u r y be g r e a t e r than t h a t t o which the 
g e n e r a l p u b l i c i s exposed. 

We agree w i t h t h e Referee t h a t c l a i m a n t ' s i n j u r y i n t h i s case 
too k p l a c e on the employer's premises. The employer contends 
t h a t , as o n l y one o f many t e n a n t s i n the M a l l , t h e g e n e r a l M a l l 
par-king l o t cannot be c o n s i d e r e d i t s premises. We are unper-
suaded. Each M a l l t e n a n t pays i n t o a g e n e r a l fund which p r o v i d e s 
f o r t h e s e c u r i t y and maintenance o f t h e e n t i r e M a l l p a r k i n g l o t . 
The f a c t s i n d i c a t e t h a t t h e employer had a c e r t a i n amount o f 
r e s p o n s i b i l i t y w i t h r e g a r d t o the l o t and, even i f he d i d not have 
a c t u a l c o n t r o l , i t had a t l e a s t t o a l i m i t e d e x t e n t t h e r i g h t t o 
c o n t r o l i n t h a t i t c o u l d r e q u i r e the M a l l owners t o c o r r e c t p r o b 
lems i n the p a r k i n g l o t . The employer a l l o w e d i t s employes t o 
p a r k i n t h e l o t as an i n c i d e n t of t h e i r employment. We b e l i e v e 
t h a t i n s i t u a t i o n s such as t h i s , where each t e n a n t i n a shopping 
c e n t e r shares the b e n e f i t s and expenses o f a g e n e r a l common 
p a r k i n g l o t , t h a t t h e e n t i r e p a r k i n g l o t i s the f u n c t i o n a l 
e q u i v a l e n t o f the employer's p a r k i n g l o t . See a l s o Susan P a r r i e s , 
32 Van N a t t a 19 ( 1 9 8 1 ) . 

The employer a l s o argues t h a t even i f t h e Board f i n d s t h e 
i n j u r y t o have ta k e n p l a c e on i t s premises, t h a t i t i s n e v e r t h e 
l e s s not compensable s i n c e c l a i m a n t was r e t u r n i n g from a p e r s o n a l 
e r r a n d , c i t i n g A l l e n v. SAIF, 29 Or App 631 ( 1 9 7 1 ) . The f a c t s o f 
A l l e n are d i s t i n g u i s h a b l e . The c l a i m a n t i n A l l e n had l e f t t h e 
employer's premises d u r i n g h i s l u n c h break i n o r d e r t o p e r f o r m a 
p e r s o n a l e r r a n d and was i n j u r e d w h i l e d r i v i n g h i s c a r . Had t h e 
c l a i m a n t i n t h e c u r r e n t case been i n j u r e d w h i l e a t t e n d i n g t o her 
p e r s o n a l e r r a n d , f o l l o w i n g her d e p a r t u r e from t h e employer's 
premises, we would agree t h a t , based on A l l e n , t h e c l a i m would not 
be compensable. Claimant i n t h i s case, however, had completed her 
p e r s o n a l e r r a n d and r e t u r n e d t o her employer's premises when t h e 
i n j u r y o c c u r r e d . 

ORDER 

The Referee's o r d e r d a ted February 26, 1981 i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded $600, payable by t h e employer, f o r 
s e r v i c e s performed on Board r e v i e w . 

Chairman F e r r i s , d i s s e n t i n g : 

I r e s p e c t f u l l y d i s s e n t from t h e h o l d i n g o f t h e m a j o r i t y . I 
would r e v e r s e the Referee's o r d e r based on my o p i n i o n t h a t 
c l a i m a n t ' s i n j u r y d i d not a r i s e out o f and i n t h e course o f her 
employment as a d i s p l a y manager f o r Montgomery Ward. I d i s a g r e e 

w i t h t h e c o n c l u s i o n reached by t h e m a j o r i t y t h a t c l a i m a n t 
s u s t a i n e d an i n j u r y on t h e employer's premises, and I b e l i e v e t h a t 
my c o l l e a g u e s have c r e a t e d an unwarranted e x t e n s i o n o f employers' 
"premises" f o r purposes o f workers.compensation coverage. 

An a c c i d e n t a l i n j u r y i s compensable i f i t a r i s e s out o f and 
i n t h e course o f a worker's employment. ORS 656.005(8). 
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T r a d i t i o n a l l y , i n Oregon and o t h e r j u r i s d i c t i o n s , t h e two elements 
" a r i s i n g o u t o f " and a r i s i n g " i n t h e course o f " employment have 
been regarded and analyzed as two d i s t i n c t t e s t s , each o f which 
must be met i n o r d e r t o e s t a b l i s h c o m p e n s a b i l i t y . The f i r s t 
element — a r i s i n g out of — p o i n t s t o the o r i g i n o r cause o f an 
a c c i d e n t . The second element — i n t h e course o f -- r e f e r s t o t h e 
time., p l a c e and c i r c u m s t a n c e s i n which an a c c i d e n t o c c u r s . Rogers 
v. SAIF, 289 Or 633, 639-640 (19 8 0 ) . 

I n Rogers the Supreme Court a p p l i e d a u n i t a r y 
" w o r k - c o n n e c t i o n " approach i n d e t e r m i n i n g whether the worker's 
i n j u r y arose out o f and i n t h e course o f h i s employment. I n so 
d o i n g , t h e c o u r t r e c o g n i z e d t h a t t h e two p a r t s o f t h e t e s t o f 
c o m p e n s a b i l i t y are u l t i m a t e l y a s i n g l e t e s t , and t h a t t h e " i n t h e 
course o f " element i s "merely one aspect" o f the " a r i s i n g o u t o f " 
element. Rogers, supra, 289 Or a t 640. 

The fundamental i n q u i r y i s whether an i n j u r y i s w o r k - r e l a t e d , 
and s e p a r a t e a n a l y s i s o f t h e two s t a t u t o r y elements, a l t h o u g h 
h e l p f u l i n making t h a t d e t e r m i n a t i o n i n some cases, s h o u l d not be 
approached m e c h a n i c a l l y . Rogers v. SAIF, . I d . A l t h o u g h i t i s 
s t i l l p r o p e r t o u t i l i z e w e l l - e s t a b l i s h e d r u l e s such as t h e 
premises r u l e i n d e t e r m i n i n g the n a t u r e and e x t e n t o f t h e 
c o n n e c t i o n between an i n j u r y and employment, see, e.g., Adamson v. 
The D a l l e s Cherry Growers, I n c . , 54 Or App 52, 56 (1981), s t r i c t 
adherence t o such r u l e s may be i n c o n s i s t e n t w i t h t h e r a t i o n a l e 
expressed i n Rogers. I b e l i e v e i t i s a t l e a s t b e n e f i c i a l , i f not 
e s s e n t i a l , t o examine the u n d e r l y i n g purpose o f such r u l e s i n 
o r d e r t o d e t e r m i n e whether a p p l i c a t i o n o f a p a r t i c u l a r r u l e t o t h e 
f a c t s o f a g i v e n case serves t h e b a s i c purpose o f t h e Workers 
Compensation A c t . 

I n a r r i v i n g a t the c o n c l u s i o n t h a t c l a i m a n t ' s i n j u r y i s 
compensable, the m a j o r i t y r e l i e s upon t h e " p a r k i n g l o t " r u l e 
d i s c u s s e d by P r o f e s s o r Larson, as s e t f o r t h i n t h e m a j o r i t y ' s 
o p i n i o n , and by t h e c o u r t ( w i t h apparent a p p r o v a l ) i n Rohrs v. 
SAIF, 27 Or App 505, 508-509 (19 7 6 ) . 

The p a r k i n g l o t r u l e i s p a r t o f a broader r u l e commonly known 
as t h e premises r u l e . P r o f e s s o r Larson's b l a c k - l e t t e r s t a t e m e n t 
of t he r u l e , as g e n e r a l l y r e c o g n i z e d i n most j u r i s d i c t i o n s i s : 

"As t o employees h a v i n g f i x e d hours and 
p l a c e o f work, i n j u r i e s o c c u r r i n g on t h e 
premises w h i l e they are g o i n g t o and from 
work b e f o r e o r a f t e r w o r k i n g hours o r a t 
l u n c h time are compensable, b u t i f t h e 
i n j u r y occurs o f f t h e premises, i t i s not 
compensable, s u b j e c t t o s e v e r a l 
e x c e p t i o n s . U n d e r l y i n g some o f these 
e x c e p t i o n s i s t h e p r i n c i p l e t h a t course o f 
employment should extend t o any i n j u r y 
which o c c u r r e d a t a p o i n t where t h e 
employee was w i t h i n range o f dangers 
a s s o c i a t e d w i t h the employment." 1 Larson, 
supra, 4-3, § 15.00. 

T h i s "going and coming" r u l e i s r e c o g n i z e d i n Oregon, t h e 
g e n e r a l r u l e b e i n g t h a t i n t h e absence o f s p e c i a l c i r c u m s t a n c e s , 
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an employe i n j u r e d w h i l e , g o i n g t o or coming from work i s excluded 
from t h e b e n e f i t s o f the Act because such i n j u r y does not a r i s e 
o u t of and i n the course 'of employment. Teddy G. T i l l e y , 34 Van 
N a t t a 1304 (1982); Adamson v. The D a l l e s Cherry Growers, I n c . , 
supra, 54 Or App a t 56; White v. SIAC, 236 Or 444, 447 ( 1 9 6 4 ) ; 
K r i n g e n v. SAIF, 28 Or App 19, 21 (1 9 7 7 ) ; Rohrs v. SAIF, supra, 27 
Or App a t 507. An example o f t h e " s p e c i a l c i r c u m s t a n c e s " which 
have g i v e n r i s e t o the e x c e p t i o n s e x t e n d i n g coverage t o 
o f f - p r e m i s e s i n j u r i e s i s one i n which the' i n j u r y occurs on t h e 
o n l y o r most common r o u t e which employes must t r a v e l t o reach t h e 
employer's premises. The s p e c i a l hazards o f t h a t r o u t e become t h e 
hazards o f t h e employment. Montgomery v. SIAC, 224 Or 380 ( 1 9 6 0 ) ; 
W i l l i s v. SAIF, 3 Or App 565, 572 (1970). 

I n Montgomery, a worker s u s t a i n e d an i n j u r y a r i s i n g o u t o f 
and i n t h e course o f h i s employment when he was s t r u c k by a car 
w h i l e c r o s s i n g a h e a v i l y t r a f f i c k e d p u b l i c s t r e e t l o c a t e d i n f r o n t 
o f t h e employer's p l a n t ; t h i s s t r e e t was the o n l y approach t o and 
from t h e p l a n t ; t h e employer had a key t o o p e r a t e a t r a f f i c l i g h t 
s i t u a t e d i n f r o n t o f the p l a n t ; t he employer had been i n s t r u m e n t a l 
i n h a v i n g t h e c i t y i n s t a l l t h e t r a f f i c s i g n a l i n f r o n t o f i t s g a t e ; 
and the employer e x e r c i s e d c o n t r o l over the t r a f f i c and 
p e d e s t r i a n s u s i n g or c r o s s i n g the s t r e e t . The s t r e e t was found t o 
be a s p e c i a l r i s k o f the c l a i m a n t ' s employment. Given t h e 
elements of p r o x i m i t y t o the employer's p l a c e o f b u s i n e s s and 
c o n t r o l by the employer, t h e employer's premises a r e , i n e f f e c t , 
extended t o i n c l u d e an a d j a c e n t p u b l i c t h o r o u g h f a r e c r o s s i n g , i f 
i t can be s a i d t h a t t he employment exposes the worker t o hazards 
o f t h e road t o a degree g r e a t e r t h a n t h e g e n e r a l p u b l i c . 
Montgomery v. SIAC, supra, 224 Or a t 389. 

W i l l i s v. SAIF, supra, i n v o l v e d a s l i p and f a l l i n t h e p a r k 
b l o c k s area i n P o r t l a n d , a p u b l i c area which t h e c o u r t found had 
become a "major a d j u n c t " o f the employer's premises by v i r t u e o f 
i t s f r e q u e n t use by those h a v i n g business w i t h t h e employer 
( P o r t l a n d S t a t e U n i v e r s i t y ) , as a r e s u l t o f which the employer 
"had a c t u a l l y assumed s u b s t a n t i a l r e s p o n s i b i l i t y f o r upkeep and 
d a i l y cleanup Cof t h e a r e a ] . " 3 Or App a t 567. 

The p a r k i n g l o t r u l e i s s i m i l a r t o the r u l e o f Montgomery v. 
SIAC, supra, and W i l l i s v. SAIF, supra, i n t h a t c e r t a i n p a r k i n g 
l o t s are t r e a t e d as p a r t ( i . e . " e x t e n s i o n s " ) o f the employer's 
p r e m i s e s . The p a r k i n g l o t r u l e i s not so much an e x c e p t i o n t o the 
premises r u l e ( l i k e t h e " s p e c i a l r i s k " c a s e s ) ; i t i s more a way o f 
d e f i n i n g e x a c t l y what c o n s t i t u t e t h e boundaries o f a p a r t i c u l a r 
employer's premises. Larson notes t h a t t he premises r u l e i t s e l f 
i s "a compromise on t h e s u b j e c t o f g o i n g t o and from work"; i . e . , 
t h a t a l t h o u g h a worker's employment i s a d m i t t e d l y t h e cause o f t h e 
j o u r n e y between home ( o r the l o c u s o f a luncheon engagement) and 
t h e w o r k p l a c e , i t i s e q u a l l y as t r u e t h a t workers compensation i s 
not i n t e n d e d t o p r o t e c t t h e worker a g a i n s t a l l p e r i l s o f t h e 
j o u r n e y . 1 Larson, supra, 4-3 § 15.11.. 

I n my o p i n i o n , Larson's e x p l a n a t i o n o f the premises r u l e 
e x c e p t i o n s a l s o e x p l a i n s t h e c o n c l u s i o n o f c o m p e n s a b i l i t y reached 
by some c o u r t s i n c e r t a i n p a r k i n g l o t cases: 

" * * * [ I n ] t h i s i n s t a n c e , as i n many 
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o t h e r s , t h e concept o f 'course o f 
employment' f o l l o w s t h a t o f ' a r i s i n g o u t o f 
employment'; t h a t i s , t he 
employment-connected r i s k i s f i r s t 
r e c o g n i z e d , and then a course-of-employment 
t h e o r y must be d e v i s e d t o p e r m i t 
compensation f o r t h a t o b v i o u s l y 
o c c u p a t i o n a l r i s k . 

" * * * Claimant has been s u b j e c t e d t o a 
p a r t i c u l a r r i s k because o f h i s employment, 
the r i s k o f c r o s s i n g c e r t a i n r a i l w a y t r a c k s 
near t h e p l a n t e n t r a n c e , f o r example. 
Since i t i s so obvious t h a t a c a u s a l 
r e l a t i o n e x i s t s between t h e work and t h e 
hazard, t he a l w a y s - i l l - f i t t i n g course of 
employment concept has got t o be s t r e t c h e d 
a t l e a s t f a r enough t o p r e v e n t t he 
i n j u s t i c e o f denying compensation f o r an 
i n j u r y a d m i t t e d l y caused by t h e employment. 
•< * * * We have, t h e n , a workable 
e x p l a n a t i o n o f the e x c e p t i o n t o t h e 
premises r u l e : i t i s not p r o x i m i t y , o r 
reasonable d i s t a n c e , or even t h e 
i d e n t i f y i n g o f s u r r o u n d i n g areas w i t h t h e 
premises: i t i s s i m p l y t h a t when a c o u r t 
has s a t i s f i e d i t s e l f t h a t t h e r e i s a 
d i s t i n c t ' a r i s i n g out o f o r c a u s a l 
c o n n e c t i o n between t h e c o n d i t i o n s under 
which c l a i m a n t must approach and l e a v e t h e 
premises and t h e occurrence o f the i n j u r y , 
i t may h o l d t h a t t h e course o f employment 
extends as f a r as those c o n d i t i o n s 
extend." 1 Larson, supra, 4-42 t o 4-43 § 
15.15. 

The premises r u l e r e l a t e s t o t h e "course of employment" 
element o f the d e f i n i t i o n o f c o m p e n s a b i l i t y : Time, p l a c e and 
ci r c u m s t a n c e s of an a c c i d e n t . Given t h e Supreme Court's a d o p t i o n 
o f Larson's u n i t a r y w o r k - c o n n e c t i o n a n a l y s i s , I can f i n d no b a s i s 
f o r a c o n c l u s i o n t h a t an i n j u r y i s compensable s i m p l y because i t 
occurs on the employer's premises, w i t h o u t some i n q u i r y as t o 
whether t h e a c c i d e n t has a r i s e n o u t o f the employment. Cf. C l a r k 
v. U.S. Plywood, 288 Or 255, 267 (19 8 0 ) . T h i s seems e s p e c i a l l y 
t r u e i n view of the Supreme Court's statement t h a t " ' i n t h e course 
o f i s merely one aspect o f ' a r i s i n g o u t o f . ' " Rogers v. -SAIF, 
supra, 289 Or a t 640. 

An e a r l y p a r k i n g l o t case e x e m p l i f i e s my p o s i t i o n . I n Kowcun 
v. Bybee, 182 Or 271 (19 4 7 ) , t he Supreme Court found t h a t c l a i m a n t 
s u s t a i n e d an i n j u r y a r i s i n g out o f and i n the course o f her 
employment when she was s t r u c k by a co-employee's a u t o m o b i l e i n 
the employer's p a r k i n g l o t as she was w a l k i n g toward her c a r a t 
the end o f her work s h i f t . The c o u r t concluded t h a t t h i s i n j u r y 
o c c u r r e d on t h e employer's premises, 182 Or a t 280, and t h e i r 
r e a s o n i n g i s s e t f o r t h more f u l l y below. I p r e s e n t l y w i s h t o 
p o i n t o u t t h a t , as e a r l y as the date o f t h i s d e c i s i o n , t h e c o u r t 
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was a p p l y i n g the r u l e a r t i c u l a t e d i n Rogers v. SAIF, supra. The 
f a c t t h a t t he i n j u r y o c c u r r e d on the employer's premises was o n l y 
one f a c t o r i n the c o u r t ' s c o n c l u s i o n t h a t the c l a i m a n t ' s i n j u r y 
arose o u t o f and i n t h e course o f her employment. The c o u r t 
examined a l l of the cir c u m s t a n c e s i n v o l v e d i n Ms. Kowcun's i n j u r y , 
and d i d not s t o p i n t h i s a n a l y s i s , as the m a j o r i t y has done i n t h i 
case, once i t was determined t h a t t he c l a i m a n t ' s i n j u r y b e f e l l her 
upon t h e employer's premises. Kowcun v. Bybee, supra, 182 Or a t 
280. 

More r e c e n t l y t h e Supreme Court has reasoned t h a t " [ a n ] 
i n j u r y n o t i n c u r r e d i n the course o f employment does not a r i s e o u t 
of i t , as those terms have been c o n t r u e d over the y e a r s . [See 
e.g., Hackney v. T i l l a m o o k Growers, 39 Or App 655 ( 1 9 7 9 ) . ] I f t h e 
i n j u r y i s i n the course o f employment, t h e case i s u l t i m a t e l y 
d e c i d e d on the b a s i s o f t h e ' a r i s i n g o u t o f ' prong, i . e . , 
c a u s a t i o n . " Rogers v. SAIF, supra, 289 Or a t 640. See a l s o B l a i r 
v. SIAC, 133 Or 450 ( 1 9 3 0 ) ; A l l e n v. SAIF, 29 Or App 631, 635 
( 1 9 7 7 ) ; Robinson v. F e l t s , 23 Or App 126, 133 (1975). 

Thus, I f i n d i t i n s u f f i c i e n t and u n s a t i s f a c t o r y t o r e l y upon 
a s i n g l e f a c t o r t o determine whether t h i s i n j u r y arose o u t o f and 
i n t h e course o f t h i s worker's employment. As a g e n e r a l r u l e , i t 
i s necessary t o c o n s i d e r the n a t u r e o f the r i s k which r e s u l t s i n 
or c o n t r i b u t e s t o an i n j u r y , p a r t i c u l a r l y when, as i n t h i s case, 
c o m p e n s a b i l i t y i s a c l o s e q u e s t i o n . "There must be a c a u s a l 
c o n n e c t i o n between t h e employment and t h e i n j u r y which had i t s 
o r i g i n i n a r i s k connected w i t h t h e employment, and f l o w e d from 
t h a t source as a r a t i o n a l and n a t u r a l consequence." Robinson v. 
F e l t s , supra, 23 Or App a t 133 (emphasis i n o r i g i n a l ) . The mere 
f a c t t h a t t h e employment b r i n g s t h e worker t o t h e p l a c e o f i n j u r y 
i s n o t s u f f i c i e n t t o e s t a b l i s h a c o n n e c t i o n between t h e i n j u r y and 
employment. B l a i r v. SIAC, supra, 133 Or a t 455. But see P h i l A. 
L i v e s l e y Co. v. Russ, 60 Or App 292 (1982), d i s c u s s e d i n f r a . 

Larson d i s c u s s e s t h r e e c a t e g o r i e s o f r i s k : Those a s s o c i a t e d 
d i s t i n c t l y w i t h employment; those p e r s o n a l t o the c l a i m a n t ; and 
n e u t r a l r i s k s -- those h a v i n g no p a r t i c u l a r employment o r p e r s o n a l 
c h a r a c t e r . 1A Larson, supra 3-11, §§ 7.00 e t seq. ( 1 9 7 8 ) . 
He a l s o d i s c u s s e s f i v e l i n e s o f i n t e r p r e t a t i o n o f t h e " a r i s i n g o u t 
o f " component: P e c u l i a r - r i s k ; i n c r e a s e d - r i s k ; a c t u a l r i s k ; 
p o s i t i o n a l r i s k ; and p r o x i m a t e cause. 1A Larson, supra 3-3 t o 
3-10, §§ 6.20 e t seq. 

The p r o x i m a t e cause t e s t has never been t h e law i n Oregon. 
See Larsen v. SIAC, 135 Or 137, 140 (1931) and Stu h r v. SIAC, 186 
Or 629, 636 (1 9 4 9 ) . Nor do I b e l i e v e Oregon law has ever r e q u i r e d 
t h a t the source of harm t o the worker be p e c u l i a r t o the n a t u r e o f 
the employment. But see B l a i r v. SIAC, supra, 133 Or a t 455. The 
i n c r e a s e d - r i s k d o c t r i n e has p l a y e d a p a r t i n the development of 
t h i s s t a t e ' s workers compensation law, as i n the cases d i s c u s s e d 
above d e a l i n g w i t h s p e c i a l r i s k s t o which the worker i s exposed 
w h i l e g o i n g t o o r coming from work. 

Hubble v. SAIF, 56 Or App 154 (1982), suggests t o me t h a t t h e 
a c t u a l r i s k d o c t r i n e has been t h e r u l e i n Oregon: "Walking was 
p a r t o f c l a i m a n t ' s j o b ; hence the r i s k o f i n j u r y from w a l k i n g was 
a r i s k o f t h a t j o b . " 56 Or App at . 1 5 7 . See a l s o Halfman v. SAIF, 
49 Or App'23, 30 (1980). I f i n d s u p p o r t f o r t h i s c o n c l u s i o n i n 
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t h e d e c i s i o n s as e a r l y as B l a i r v. SIAC, supra, 133 Or a t 455, and 
S t u h r v. SIAC, supra, 186 Or a t 636. But see P h i l A. L i v e s l e y Co. 
v. Russ, supra., O t t o v. Moak C h e v r o l e t , 36 Or App 149 ( 1 9 7 8 ) , 
Johnson, s p e c i a l l y c o n c u r r i n g a t 156. 

Th i s Board r e c e n t l y adopted t h e p o s i t i o n a l r i s k ( b u t - f o r ) 
d o c t r i n e , b u t d i d so i n t h e c o n t e x t o f an " u n e x p l a i n e d f a l l " 
c a s e — a f a l i f o r which no e x p l a n a t i o n c o u l d be found, i d i o p a t h i c 
c a u s a t i o n h a v i n g been r u l e d o u t . Peter J. Russ, 33 Van N a t t a 509 
(1981) , a f f i r m e d P h i l A. L i v e s l e y Co. v. Russ, 60 Or App 292 
(1982) . The c l a i m a n t was on t h e employer's premises d u r i n g 
r e g u l a r w o r k i n g hours and engaged i n work a c t i v i t y . 

The c o u r t i n Russ s t a t e s : "A growing m a j o r i t y o f 
j u r i s d i c t i o n s p l a c e on t h e employer t h e burden o f n e u t r a l r i s k s i n 
the course o f employment t h a t r e s u l t i n harm. When t h e a c c i d e n t 
would n o t have o c c u r r e d and t h e i n j u r y would n o t have been 
r e c e i v e d b u t f o r the employment and when the r i s k i s n ot a 
p e r s o n a l one, t h e r e i s a s u f f i c i e n t work c o n n e c t i o n t o e s t a b l i s h 
c o m p e n s a b i l i t y . " 60 Or App a t 295. The c o u r t ' s h o l d i n g i s t h a t 
c l a i m a n t e s t a b l i s h e d a s u f f i c i e n t work c o n n e c t i o n between h i s 
i n j u r y and h i s employment by showing t h a t " the i n j u r y o c c u r r e d i n 
the course o f employment, t h a t t h e employment caused t h e employe 
t o be a t t h e p l a c e where he was i n j u r e d a t t h e t i m e when he was 
i n j u r e d , and t h a t t h e r e i s no evidence o f p e r s o n a l c o n t r i b u t i o n t o 
the i n j u r y . " 60 Or App a t 296. 

I f t h e c o u r t meant t o adopt t h e p o s i t i o n a l r i s k d o c t r i n e i n 
Russ, I do not b e l i e v e t h a t e i t h e r t h e Court o f Appeals o r t h e 
Supreme Court would adopt t h e p o s i t i o n a l r i s k d o c t r i n e i n a case 
such as t h i s , where t h e r e i s an i s s u e as t o whether t h e i n j u r y d i d 
occur i n t h e course o f employment and whether t h e employment 
caused the employe t o be a t t h e p l a c e where t h e employe was 
i n j u r e d a t t h e t i m e o f i n j u r y . I f c l a i m a n t ' s f a l l i n t h e p a r k i n g 
l o t was not a f a l l on t h e employer's premises, t h e n t h e c l a i m a n t 
was not a c t i n g i n t h e course o f her employment, as t o t h e t i m e , 
p l a c e and c i r c u m s t a n c e s o f the a c c i d e n t . I f c l a i m a n t was on a 
p e r s o n a l m i s s i o n , a l b e i t on t h e way t o resuming her employment 
a c t i v i t i e s , then c l a i m a n t ' s employment d i d not cause her t o be a t 
the p l a c e where she was a t t h e t i m e she was i n j u r e d , and she has 
f a i l e d t o s a t i s f y t h e course o f employment t e s t as t o t h e a c t i v i t y 
i n which she was engaged a t t h e t i m e o f her i n j u r y . 

A l t h o u g h the cause o f c l a i m a n t ' s i n j u r y — a p o t h o l e i n t h e 
p a r k i n g l o t -- i s a n e u t r a l r i s k , because i t i s t h e known cause o f 
c l a i m a n t ' s i n j u r y I do not b e l i e v e t h a t t he c o u r t would e x t e n d i t s 
apparent a d o p t i o n o f t h e p o s i t i o n a l r i s k d o c t r i n e t o the 
c i r c u m s t a n c e s o f t h i s case, and I do not b e l i e v e t h a t t h e Board 
s h o u l d do so. 

A c c o r d i n g t o Larson, under t h e " a c t u a l r i s k " i n t e r p r e t a t i o n 
of " a r i s i n g o u t o f " , a s u b s t a n t i a l number o f c o u r t s are s a y i n g i n 
e f f e c t : "We do not care whether t h i s r i s k was a l s o common t o t h e 
p u b l i c , i f i n f a c t i t was a r i s k o f t h i s employment." 1 Larson, 
supra, 3-4 § 6.40. As t o t h e c o n n e c t i o n between a r i s k and t h e 
employment, t h e i n q u i r y under Oregon law has been whether t h e 
i n j u r y - p r o d u c i n g a c t i v i t y was an o r d i n a r y r i s k o f and i n c i d e n t a l 
t o employment. Brazeale v. SIAC, 190 Or 565, 577 ( 1 9 5 1 ) . See 
a l s o S t u h r v. SIAC, supra, 186 Or a t 636; Jordan V. Western 
E l e c t r i c , 14 Or App 441, 444 (1970); Halfman v. SAIF, supra, 49 Or 
App a t 29. -1716-



Claimant f e l l i n a p a r k i n g l o t which she o f t e n t r a v e r s e d i n 
performance o f her r e g u l a r work d u t i e s . The l o t i s l o c a t e d i n 
between two o f the employer's b u i l d i n g s — the main s t o r e i n which 
c l a i m a n t worked most o f the time and an auto s t o r e l o c a t e d t o t h e 
n o r t h and e a s t o f the main s t o r e . The area i n which c l a i m a n t 
u s u a l l y p a r k e d , and i n which she parked on t h e day o f her i n j u r y , 
i s l o c a t e d c l o s e r t o t h e a u t o s t o r e . Claimant t e s t i f i e d t h a t she 
would o f t e n walk across the area c l o s e t o where she parked and 
where she f e l l , w h i l e c a r r y i n g s i g n s , shelves and such o t h e r 
d i s p l a y i tems from one b u i l d i n g t o a n o t h e r . She c o u l d have 
t r i p p e d and f a l l e n i n t h e same g e n e r a l area w h i l e engaged i n her 
r e g u l a r work a c t i v i t y . I f t h a t had o c c u r r e d , no one would 
s e r i o u s l y q u e s t i o n whether t h e r e s u l t i n g i n j u r y was compensable. 
No one would even s t o p t o c o n s i d e r whether the p a r k i n g l o t was 
p a r t o f t h e employer's premises. The i n j u r y would c l e a r l y be 
compensable because o f the a c t i v i t y i n which c l a i m a n t was engaged 
a t t h e t i m e o f her i n j u r y . Under these c i r c u m s t a n c e s , t r i p p i n g 
over a p o t h o l e i n the p a r k i n g l o t would c e r t a i n l y be c o n s i d e r e d a 
r i s k o f t h i s employment s i t u a t i o n , and the c l a i m would be 
compensable even though t h e r i s k was one common t o the p u b l i c . 
Under these c i r c u m s t a n c e s no one would s e r i o u s l y doubt t h a t t h e 
i n j u r y - p r o d u c i n g a c t i v i t y was an o r d i n a r y r i s k o f and i n c i d e n t a l 
t o t h e employment. Why, t h e n , should the e n t i r e i n q u i r y under t h e 
a c t u a l c i r c u m s t a n c e s o f t h i s case b e g i n and end w i t h t h e q u e s t i o n 
of whether t h i s worker's i n j u r y o c c u r r e d on her employer's 
premises, w i t h no r e g a r d f o r the a c t i v i t y a t the t i m e o f her 
i n j u r y . A p p a r e n t l y , because Larson says i t i s so i n h i s s t a t e m e n t 
and d i s c u s s i o n o f the premises r u l e . 

T h i s Board has p r e v i o u s l y s t a t e d t h a t i t would not a l l o w 
i t s e l f t o be e s c o r t e d t h r o u g h t h e law a c c o r d i n g t o Larson i n 
p a r k i n g l o t cases, w i t h o u t c r i t i c a l a n a l y s i s . G a i l L. D u c k e t t , 32 
Van N a t t a 284, 285 ( 1 9 8 1 ) . Duckett was a f f i r m e d by t h e Court o f 
Appeals i n a Per Curiam o p i n i o n c i t i n g Adamson v. The D a l l e s 
Cherry Growers, I n c . , supra, 54 Or App 52 (1981) . Duckett~~v. SAIF, 
57 Or App 840 ( 1 9 8 2 ) . A d m i t t e d l y , t h e f a c t s o f Duckett do not 
p r e s e n t t h e same c l o s e q u e s t i o n as do t h e f a c t s o f t h i s case, and 
the Board's a n a l y s i s focused on t h e premises i s s u e , q u i t e l i k e l y 
because t h e c l a i m a n t was on a d i r e c t r o u t e from her c a r t o h e r 
employer's r e s t a u r a n t t o b e g i n her day's work, as opposed t o 
r e t u r n i n g from a p e r s o n a l e r r a n d i n t h e m i d d l e o f the work day. 

The f a c t s o f t h i s case are t h a t c l a i m a n t was on a r e t u r n t r i p 
from a p e r s o n a l e r r a n d . Claimant t e s t i f i e d t h a t she went t o t h e 
bank a t 11:30 a.m. t o cover a check and was r e t u r n i n g t o work 
i m m e d i a t e l y a f t e r c o n d u c t i n g her b u s i n e s s a t t h e bank when she 
f e l l i n t h e p a r k i n g l o t a t a p p r o x i m a t e l y 11:50 a.m. Claimant a l s o 
t e s t i f i e d t h a t she d i d not eat l u n c h t h a t day. The purpose o f 
t h i s t r i p — the d e p a r t u r e from and r e t u r n t o employment -- i s 
l e s s l i k e t h e c o f f e e b r e a k / l u n c h t i m e s i t u a t i o n o f Jordan v. 
Western E l e c t r i c , 1 Or App 441 (1970), and more l i k e t he 
c i r c u m s t a n c e s i n v o l v e d i n A l l e n v. SAIF, 29 Or App 631 ( 1 9 7 7 ) , 
where t h e decedent, a s e c u r i t y p a t r o l m a n f o r Mt. Hood Community 
C o l l e g e , t o o k an e a r l y l u n c h hour t o tend t o a p e r s o n a l m a t t e r a t 
h i s c r e d i t u n i o n . 29 Or App a t 633. I t may be argued t h a t 
because c l a i m a n t was f r e e t o do as she p l e a s e d on her l u n c h break, 
th e purpose o f the d e p a r t u r e ( i . e . , r u n n i n g a p e r s o n a l e r r a n d as 
opposed t o e a t i n g ) s h o u l d have no s i g n i f i c a n c e ; however, " [ t h e ] 
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employer's acquiescence i n t h e employe's use o f l u n c h hour f o r a 
p e r s o n a l a c t i v i t y i s o n l y m e a n i n g f u l where t h e r e i s a p h y s i c a l o r 
p u r p o s i v e c o n n e c t i o n o f t h e a c t i v i t y t o t h e employment." A l l e n v. 
SAIF, supra, 29 Or App a t 635. See a l s o C l a r k v. U.S. Plywood, 
supra., 288 Or a t 261-262. Furthermore, r u n n i n g t o t h e bank i n 
t w e n t y minutes i s o f no b e n e f i t t o t h e employer, whereas t a k i n g a 
c o f f e e break o r a l u n c h break i s c o n s i d e r e d an i n d i r e c t b e n e f i t t o 
t h e employer because i t r e f r e s h e s t h e worker and b e t t e r enables 
him o r her t o serve t h e employer's i n t e r e s t s . Compare A l l e n v. 
SAIF, supra, 29 Or App a t 635, w i t h Jordan v. Western E l e c t r i c , 
supra, 1 Or App a t 447. 

I n my o p i n i o n , t r i p p i n g i n a p a r k i n g l o t on r e t u r n i n g from a 
p e r s o n a l e r r a n d i s n e i t h e r i n c i d e n t a l t o nor an o r d i n a r y r i s k o f 
c l a i m a n t ' s employment. 

I n c o n s i d e r i n g t h e premises i s s u e , I am convinced t h a t t h e 
p a r k i n g l o t i n t h i s case i s not p a r t o f t h e employer's p r e m i s e s . 
Assuming t h e element o f c o n t r o l i s d e t e r m i n a t i v e , t h e evidence o f 
t h e employer's c o n t r o l over t h e p a r k i n g l o t i s i n s u f f i c i e n t t o 
b r i n g t h i s p a r k i n g l o t w i t h i n t h e p e r i m e t e r s o f t h e employer's 
premises. 

The i n d i c i a o f c o n t r o l which l e a d the m a j o r i t y t o c o nclude 
t h a t t h e p a r k i n g l o t i s p a r t o f t h e premises amount t o l i t t l e more 
than the f a c t t h a t t h e employer had t h e r i g h t , " a t l e a s t t o a 
l i m i t e d e x t e n t , " t o . e x e r c i s e c o n t r o l over t h e c o n d i t i o n s e x i s t i n g 
i n t he p a r k i n g l o t by r e q u e s t i n g t h a t the owner o f the p a r k i n g 
l o t , i . e . , t h e l e s s o r o f t h e m a l l and i t s premises, remedy adverse 
c o n d i t i o n s such as t h a t which r e s u l t e d i n t h i s i n j u r y t o 
c l a i m a n t . The o t h e r f a c t o r s l e n d i n g support t o t h e m a j o r i t y ' s 
c o n c l u s i o n are the common area fee p a i d by the employer and o t h e r 
s t o r e owners i n the m a l l , which i s used f o r g e n e r a l m a l l 
maintenance and s e c u r i t y , i n c l u d i n g the p a r k i n g a r e a s ; and t h e 
employer's d i r e c t i o n — i n c l u d i n g a w r i t t e n agreement s i g n e d by 
c l a i m a n t — t h a t i t s employes park on t h e f r i n g e o f t h e l o t . 

This evidence does not e s t a b l i s h t h a t t h e p a r k i n g l o t i s p a r t 
of t h i s employer's p r e m i s e s . There was no evidence of any d i r e c t 
r e s p o n s i b i l i t y on the p a r t o f the employer f o r t h e c o n d i t i o n s 
e x i s t i n g i n t h e p a r k i n g l o t . Furthermore, t h e r e was no evidence 
t h a t t h e employer ever a c t u a l l y e x e r c i s e d i t s l i m i t e d r i g h t o f 
c o n t r o l over these premises. Any c o n t r o l the employer a c t u a l l y 
might have i s t o o i n d i r e c t , not even amounting t o a v i c a r i o u s 
a u t h o r i t y over the area i n q u e s t i o n , t o b r i n g t h i s l o t w i t h i n t h e 
b o u n d a r i e s o f t h a t which r e a l i s t i c a l l y and p r a c t i c a l l y can be 
regarded as t h e premises o f t h i s employer. 

Th i s becomes even more apparent by comparison w i t h t h o s e 
cases i n which the employer's premises have been extended t o 
embrace an area, i n c l u d i n g a p a r k i n g l o t , not commonly t h o u g h t o f 
as p a r t o f t h e "premises". I n Kowcun v. Bybee, 182 Or 271 ( 1 9 4 7 ) , 
t h e p a r k i n g l o t was s i t u a t e d on p a r t o f t h e employer's 375-acre 
t r a c t . The l o t was f o r t h e use o f employees o n l y , was n o t open t o 
t h e p u b l i c , and was i n p a r t a means o f i n g r e s s and egress f o r a l l 
employees who came t o t h e employer's p l a n t by f o o t , a u t o m o b i l e or 
p u b l i c conveyance. Guards employed by t h e employer d i r e c t e d 
t r a f f i c i n the p a r k i n g l o t . 
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W i l l i s v. SAIF, 3 Or App 565 (1970), a l t h o u g h not a case 
i n v o l v i n g a p a r k i n g l o t , i s n e v e r t h e l e s s p e r t i n e n t because, as I 
have a l r e a d y mentioned, t h e r e are s i m i l a r c o n s i d e r a t i o n s 
u n d e r l y i n g the c o u r t ' s d e c i s i o n i n t h a t case and the p a r k i n g l o t 
cases — i n p a r t i c u l a r , t he element o f c o n t r o l . The c o u r t found 
c l a i m a n t ' s i n j u r y compensable f o r the reasons t h a t the c l a i m a n t 
was t r a v e l i n g on a d i r e c t r o u t e between the employer's p a r k i n g l o t 
( a p p a r e n t l y regarded as p a r t o f the "premises" i n t h i s case) and 
h i s p l a c e o f work ( a l s o " p r e m i s e s " ) , see 1 Larson, supra, 4-34 e t 
seq., § 15.14, f o r a d i s c u s s i o n of t h i s e x c e p t i o n t o the premises 
r u l e , "across a p u b l i c area over which h i s employer e x e r c i s e d 
p a r t i a l c o n t r o l " and which somehow exposed him t o a hazard g r e a t e r 
t h a n t h a t t o which the g e n e r a l p u b l i c was exposed. 3 Or App a t 
572. My r e a d i n g of W i l l i s i n d i c a t e s t h a t the evidence o f t h e 
employer's assumption o f " s u b s t a n t i a l r e s p o n s i b i l i t y " f o r t h e 
d a i l y upkeep and cleanup o f the p u b l i c area was a major f a c t o r i n 
the f i n d i n g t h a t t h e c l a i m a n t ' s i n j u r y was i n c u r r e d i n t h e course 
o f h i s employment. 

I n Adamson v. The D a l l e s Cherry Growers, I n c . , 54 Or App 52 
( 1 9 8 1 ) , t h e c l a i m a n t f e l l on a p u b l i c s t r e e t f r e q u e n t l y used by 
employes, s i t u a t e d between two p a r t s o f the employer's premises. 
On t h e morning of her i n j u r y , c l a i m a n t had been unable t o p a r k i n 
t h e employe p a r k i n g l o t , which was a d j a c e n t t o one o f t h e 
employer's p l a n t b u i l d i n g s , due t o adverse weather c o n d i t i o n s and 
t h e f a c t t h a t her u s u a l p a r k i n g spot was occupied by a n o t h e r 
v e h i c l e . Claimant parked on the s t r e e t j u s t mentioned. The c o u r t 
found t h a t t h i s s t r e e t was t h e o n l y avenue o f approach t o 
c l a i m a n t ' s p l a c e o f work. She was w a l k i n g i n t h e s t r e e t because 
t h e s i d e w a l k was covered w i t h snow and i c e , and she s l i p p e d and 
f e l l on t h e i c y s t r e e t s u r f a c e . The f a l l o c c u r r e d i n an area 
g e n e r a l l y used by employes g o i n g between b u i l d i n g s on o p p o s i t e 
s i d e s o f t h e s t r e e t . The c o u r t noted t h a t , a l t h o u g h t h e employer's 
b u i l d i n g s surrounded t h e p u b l i c s t r e e t on e i t h e r s i d e , t h e 
employer had no r e s p o n s i b i l i t y f o r maintenance o f the s t r e e t . The 
c o u r t found t h a t t h e r e was no evidence t h a t t h e s t r e e t had become 
p a r t o f t h e employer's f a c i l i t y , and no evidence t h a t t h e employer 
r e g u l a r l y e x e r c i s e d c o n t r o l over s t r e e t t r a f f i c , t h e use o f t h e 
s t r e e t or i t s maintenance. Compare Montgomery v. SIAC, 224 Or 380 
(1960) w i t h K r i n g e n v. SAIF, 28 Or App 19 (1 9 7 7 ) . These f i n d i n g s 
were made d e s p i t e evidence t h a t , a f t e r the c l a i m a n t s l i p p e d on the 
i c e i n t h e s t r e e t , someone i n the employ o f the employer spread 
s a l t over t h e s l i p p e r y a rea. 54 Or App a t 59. 

These cases i n d i c a t e t o me t h a t i n Oregon a c e r t a i n quantum 
of c o n t r o l must be p r e s e n t i n o r d e r t o f i n d t h a t t h e employer's 
premises i n c l u d e an extended area not owned, m a i n t a i n e d o r used 
e x c l u s i v e l y by the employer and i t s employes. A l t h o u g h P r o f e s s o r 
Larson may be of t h e o p i n i o n t h a t t h e f a c t t h a t a p a r k i n g l o t i s 
open t o t h e p u b l i c as w e l l as employes i s "an o b v i o u s l y i m m a t e r i a l 
d i f f e r e n c e " , 1 Larson, supra, 4-64, § 15.41 ( n . 7 ) , I am not 
persuaded t h a t t he law o f t h i s j u r i s d i c t i o n i s such t h a t t he 
f a c t o r i s o f a b s o l u t e l y no s i g n i f i c a n c e . I am o f t h e o p i n i o n t h a t 
where t h e i n q u i r y i s whether or not a p a r k i n g l o t s h o u l d be 
regarded as p a r t o f t h e employer's premises f o r purposes o f 
workers compensation coverage, the employer's r e s p o n s i b i l i t y f o r 
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maintenance o f and c o n t r o l over t h e p a r k i n g l o t must exceed t h e 
l i m i t e d r i g h t o f c o n t r o l evidenced i n t h i s r e c o r d . There must be 
evidence t h a t t h e employer r e g u l a r l y e x e r c i s e s c o n t r o l over t h e 
area i n q u e s t i o n and t h a t the employer i s d i r e c t l y r e s p o n s i b l e f o r 
maintenance o f t h e premises, p a r t i c u l a r l y where the l o t i s a 
common area shared not o n l y w i t h o t h e r employers b u t w i t h members 
of t h e p u b l i c as w e l l . I b e l i e v e t h a t t h i s p r o p o s i t i o n i s 
c o n s i s t e n t w i t h and i n f u r t h e r a n c e o f the b a s i c purpose o f t h e 
Workers Compensation A c t , and t h a t i t i s a r a t i o n a l and p r a c t i c a l 
approach t o t h e premises i s s u e i n p a r k i n g l o t cases o f t h i s 
n a t u r e , one which f a c i l i t a t e s c o n s i d e r a t i o n o f "every p e r t i n e n t 
f a c t o r . . . as a p a r t o f t h e whole" w i t h o u t c a t e g o r i c a l 
a p p l i c a t i o n o f p a r t i c u l a r r u l e s o r concepts, which may l e n d t h e 
appearance o f f i x e d f ormulae f o r d e c i s i o n b u t a r e r e a l l y no more 
than i n s t r u m e n t s o f " c o n c e p t u a l i z a t i o n and i n d e x i n g " . Cf. Rogers 
v. SAIF, supra, 289 Or a t 643. 

- I r e a l i z e t h a t my re a s o n i n g on t h i s i s s u e may r u n s l i g h t l y 
a f o u l of t h e c o u r t ' s apparent a p p r o v a l o f the p a r k i n g l o t r u l e , as 
expressed by P r o f e s s o r Larson, i n Rohrs v. SAIF, 27 Or App 505, 
508-509 ( 1 9 7 6 ) . I am s i m p l y not con v i n c e d , however, t h a t t h e 
c o u r t ' s h o l d i n g i n Rohrs, goes as f a r as t h e m a j o r i t y i n t h i s case 
and Larson i n g e n e r a l go i n e x t e n d i n g employers' premises, 
p a r t i c u l a r l y i n view o f the f a c t t h a t t h e c o u r t i n Rohrs c i t e d 
Larson b u t the n went on t o f i n d t h a t t h e f a c t s o f t h e case d i d n ot 
f i t w i t h i n t h e p a r k i n g l o t r u l e o r t h e common area e x c e p t i o n t o 
the g o i n g and coming r u l e . 27 Or App a t 509, 510. 

I have c o n s i d e r e d cases l i k e Adamson v. The D a l l e s Cherry 
Growers, I n c . , supra, W i l l i s v. SAIF, supra and Kowcun v. Bybee, 
supra, as w e l l as o t h e r s which a r e f a c t u a l l y e a s i l y 
d i s t i n g u i s h a b l e from t h i s case, because t h e y i n v o l v e 
c o n s i d e r a t i o n s s i m i l a r t o those i n t h i s case and, i n one way o r 
ano t h e r a n a l y z e and a p p l y t he p r i n c i p l e s a s s o c i a t e d w i t h t h e 
premises r u l e as i t has developed i n t h i s s t a t e , i n c l u d i n g t h e 
i m p o r t a n t r e l a t i o n s h i p between t h e r i s k s o f employment and t h e 
d e f i n i t i o n o f the employer's premises. 

I n c o n c l u s i o n , upon c o n s i d e r a t i o n o f a l l o f t h e c i r c u m s t a n c e s , 
I would f i n d t h a t t h e a c t i v i t y which r e s u l t e d i n i n j u r y t o c l a i m a n t 
was n o t an o r d i n a r y r i s k o f and i n c i d e n t a l t o her employment, t h a t 
c l a i m a n t was r e t u r n i n g from a p e r s o n a l m i s s i o n when she was 
i n j u r e d , and t h a t she was not on her employer's p r e m i s e s . a t t h e 
tim e o f her i n j u r y . Based upon, these f i n d i n g s , I conclude t h a t 
c l a i m a n t ' s i n j u r y i s not compensable because i t i s not 
s u f f i c i e n t l y work-connected. Rogers v. SAIF, supra. I , 
t h e r e f o r e , r e s p e c t f u l l y d i s s e n t . 
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D I X I E FITZPATRICK, C l a i m a n t WCB 81-06326 
Welch, Bruun e t a l . , C l a i m a n t ' s A t t o r n e y s December 30, 1982 
Cheney & K e l l e y , Defense A t t o r n e y s Order on Review 

Reviewed by Board Members F e r r i s and Lewis. 

The c l a i m a n t r e q u e s t s review o f Referee Leahy's o r d e r which 
found: (1) t h a t t h e employer was not r e s p o n s i b l e f o r m e d i c a l 
t r e a t m e n t a d m i n i s t e r e d by Dr. Se t e r a ; and (2) t h a t , t h e r e f o r e , no 
p e n a l t y was due f o r unreasonable r e s i s t a n c e i n p a y i n g t h a t medical 
b i l l . 

C laimant contends t h a t Dr. Setera's t r e a t m e n t s are r e l a t e d t o 
c l a i m a n t ' s i n d u s t r i a l i n j u r y and c l a i m a n t i s e n t i t l e d t o have them 
p a i d . She contends t h a t Dr. Setera's c h i r o p r a c t i c t r e a t m e n t was 
r e l a t e d t o compensable c o n d i t i o n s o f c l a i m a n t ' s l e f t arm, r i g h t 
arm, mid s p i n e and c e r v i c a l s p i n e . Dr. Setera t e s t i f i e d t o t r e a t 
i n g c l a i m a n t ' s low back, as w e l l , though t h a t p o r t i o n o f the back 
was not accepted by the i n s u r e r . The d o c t o r spent c o n s i d e r a b l e 
t i m e e x p l a i n i n g t h a t i n o r d e r f o r the t r e a t m e n t t o be e f f e c t i v e on 
c l a i m a n t ' s mid and c e r v i c a l back, he had t o work on h e r low back as 
w e l l . Dr. Setera t e s t i f i e d t h a t c l a i m a n t ' s t h o r a c i c o u t l e t syn
drome s u r g e r y caused her t r a p e z i u s muscle t o c o n t r a c t , making her 
lower back symptomatic due t o r o t a t i o n o r t i l t i n g i n t h e upper 
s p i n e t o which t h e t r a p e z i u s muscle a t t a c h e s . 

Since t he h e a r i n g i n t h i s case, t he Board has determined t h a t 
c l a i m a n t ' s t h o r a c i c o u t l e t syndrome s u r g e r y i s not compensable. 
D i x i e F i t z p a t r i c k , 34 Van N a t t a 974, 976 (198 2 ) . T h e r e f o r e , t r e a t 
ment r e l a t e d t o t h a t s u r g e r y or i t s r e s i d u a l s i s not compensable. 

ORDER 

The Referee's o r d e r dated March 3,, 1982 i s a f f i r m e d , 

LARRY GALARSA, Cl a i m a n t WCB 81-04735 
Mai agon & V e l u r e , C l a i m a n t ' s A t t o r n e y s December 30, 1982 
F o s s , Whitty & Roess, Defense-Attorneys Order on Review 

Reviewed by Board Members F e r r i s and Lewis. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Baker's o r d e r 
which s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . The 
i s s u e i s med i c a l c a u s a t i o n : whether c l a i m a n t ' s s u r g e r y i n March, 
1981 i s r e l a t e d t o h i s September, 1978 i n d u s t r i a l i n j u r y . A l t h o u g h 
i t i s u n c l e a r , t h e r e appears t o be an a l t e r n a t i v e o r a d d i t i o n a l 
c o n t e n t i o n t h a t c l a i m a n t ' s work a c t i v i t y subsequent t o h i s i n d u s 
t r i a l i n j u r y c o n t r i b u t e d t o t h e need f o r s u r g e r y . 

Claimant was compensably i n j u r e d on September 21, 1978 when 
he f e l l o f f a l a d d e r , i n j u r i n g h i s r i g h t w r i s t . The r e s u l t i n g 
i n j u r y was i n i t i a l l y diagnosed by c l a i m a n t ' s t r e a t i n g p h y s i c i a n , 
Dr. B e r t , as a t e a r o f t h e t r i a n g u l a r f i b r o c a r t i l a g e and u l n a r 
c o l l a t e r a l l i g a m e n t . Claimant was o f f work a p p r o x i m a t e l y two weeks 
i n May and June, 1979. Claimant c o n t i n u e d t o e x p e r i e n c e s w e l l i n g 
and d i s c o m f o r t i n h i s r i g h t w r i s t , f o r which he was t r e a t e d w i t h 
a n t i - i n f l a m m a t o r y m e d i c a t i o n . He was w o r k i n g d u r i n g t h i s t i m e . I n 
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September, 1979 Dr. B e r t diagnosed rheumatoid a r t h r i t i s . I n a l e t 
t e r - r e p o r t t o SAIF, t h e d o c t o r r e p o r t e d t h a t c l a i m a n t ' s i n d u s t r i a l 
a c c i d e n t d i d not cause h i s rheumatoid a r t h r i t i s . 

" I f e e l t h a t he i n i t i a l l y had a t e a r o f h i s 
t r i a n g u l a r f i b r o c a r t i l a g e . The reason 
t h a t he i s s t i l l h a v i n g p a i n i n h i s w r i s t 
i s now, however, n o t d i r e c t l y f rom t h e 
trauma b u t from t h e f a c t t h a t I b e l i e v e he 
has rheumatoid a r t h r i t i s . Rheumatoid 
a r t h r i t i s w i l l l e a v e t h e t i s s u e i n t h e 
w r i s t more f r i a b l e t h a n i t would be i f i t 
were normal t i s s u e . I n t h i s r e s p e c t t h i s 
i s perhaps why he i s s t i l l h a v i n g p a i n i n 
h i s w r i s t f o l l o w i n g an i n j u r y . " 

I n December, 1979 Dr. B e r t i s s u e d a c l o s i n g e x a m i n a t i o n 
r e p o r t , i n which he i n d i c a t e d t h a t s i n c e t h e t i m e o f c l a i m a n t ' s 
i n j u r y he had e x p e r i e n c e d c o n t i n u o u s p a i n . The d o c t o r r e p o r t e d 
h i s i m p r e s s i o n : 

" I b e l i e v e t h i s gentleman has an i n j u r y w i t h 
rheumatoid a r t h r i t i s superimposed upon t h a t 
i n j u r y b u t n o t caused by i t . I b e l i e v e he 
has a moderate impairment based upon p a i n 
and i n t e r m i t t e n t s y n o v i t i s and may need 
some s u r g i c a l t r e a t m e n t i n t h e f u t u r e . " 

A D e t e r m i n a t i o n Order i s s u e d i n January, 1980 awarding c l a i m 
ant compensation f o r temporary t o t a l d i s a b i l i t y and 7.5° o f 
scheduled permanent d i s a b i l i t y f o r a 5% l o s s o f h i s r i g h t f o r e a r m . 

By February, 1980 Dr. B e r t was o f t h e o p i n i o n t h a t because o f 
c l a i m a n t ' s symptoms i n h i s r i g h t w r i s t and f i n g e r s o f t h e r i g h t 
hand, a s u r g i c a l procedure was i n d i c a t e d . A p p a r e n t l y , i n t h e year 
between February, 1980 and February o r March, 1S81, c l a i m a n t was 
c o n t i n u i n g t o e x p e r i e n c e s i m i l a r problems i n h i s r i g h t upper 
e x t r e m i t y , and t h e d o c t o r ' s c h a r t n o t e o f March, 1981 i n d i c a t e s 
t h a t i n a d d i t i o n t o r e c u r r i n g problems w i t h c l a i m a n t ' s hand, he had 
a p a i n f u l rheumatoid nodule i n t h e u l n a r aspect o f h i s elbow, which 
i n t e r f e r e d w i t h f l e x i o n - e x t e n s i o n . I n Dr. B e r t ' s o p i n i o n , c l a i m a n t 
r e q u i r e d "a t r i g g e r f i n g e r r e l e a s e on h i s l o n g and r i n g f i n g e r , 
r i g h t hand, a tenosynovectomy o f t h e w r i s t and rheumatoid nodule 
removal." 

On March 12, 1981 Dr. B e r t r e p o r t e d t h a t c l a i m a n t ' s c u r r e n t 
problems were not the r e s u l t o f h i s i n j u r y b u t were t h e d i r e c t 
r e s u l t o f rheumatoid a r t h r i t i s , and t h a t i t was t h e r h e u m a t o i d 
a r t h r i t i s which r e s u l t e d i n t h e need f o r s u r g e r y . By a March 16, 
1981 r e p o r t , t h e d o c t o r c l a r i f i e d h i s e a r l i e r r e p o r t . "While I 
f e e l t h a t h i s main problems a r e a d i r e c t r e s u l t o f r h e u m a t o i d 
a r t h r i t i s I do f e e l t h a t h i s work aggravated t h i s problem b u t i s 
c e r t a i n l y not t h e c a u s a t i v e f a c t o r . " On March 17, 1981 s u r g e r y 
was p e r f o r m e d . 

Dr. B e r t ' s l e t t e r r e p o r t o f A p r i l 3, 1981 t o SAIF r e i t e r a t e d 
h i s e a r l i e r statement t h a t t h e r heumatoid a r t h r i t i s c o n d i t i o n 
n e c e s s i t a t e d t h e s u r g e r y , b u t q u a l i f i e d t h a t s t a t e m e n t as f o l l o w s : 
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"However, c e r t a i n l y I cannot deny t h a t t h e 
work he has done, even though i t was i n t e r 
m i t t e n t , would aggravate h i s rheumatoid 
t e n d i n i t i s . I cannot h o n e s t l y separate t h e 
two. * * * I t would be v e r y d i f f i c u l t t o 
a s c r i b e a p e r c e n t a g e a g g r a v a t i o n t o h i s work 
b u t I would r o u g h l y e s t i m a t e t h a t , o f the 
d i s c o m f o r t he was h a v i n g and p a i n , 20 t o 
30% would be because o f a g g r a v a t i o n because 
o f t h e manual l a b o r he was p e r f o r m i n g . " 

SAIF 1s medical c o n s u l t a n t , Dr. N o r t o n , a p p a r e n t l y reviewed t h e 
m e d i c a l r e c o r d s p e r t a i n i n g t o c l a i m a n t ' s s u r g e r y , c o n c l u d i n g t h a t 
c l a i m a n t ' s symptoms subsequent t o the i n j u r y , as w e l l as t h e s u r g i 
c a l p rocedures, were t y p i c a l m a n i f e s t a t i o n s o f rheumatoid d i s e a s e . 
"The s u r g e r y t h a t was p e r f o r m e d , t h e r e f o r e , i s o b v i o u s l y p e r f o r m e d 
f o r t r e a t m e n t o f t h e rheumatoid a r t h r i t i c d i s e a s e . " I n a d d i t i o n t o 
a g e n e r a l d i s c u s s i o n o f t h e n a t u r e and p o s s i b l e cause o f r h e u m a t o i d 
a r t h r i t i s , which " i s s t i l l c l a s s i f i e d as a d i s e a s e o f unknown 
cause," Dr. Norton i n d i c a t e d h i s b e l i e f t h a t t h e r e i s no d a t a sup
p o r t i n g t h e concept t h a t minor trauma s i g n i f i c a n t l y a l t e r s t h e 
c l i n i c a l course o f t h e d i s e a s e i n g e n e r a l o r i n any s p e c i f i c j o i n t 
i n p a r t i c u l a r . Dr. N o r t o n d i d s t a t e , however, t h a t " [ a ] s i n d i c a t e d 
by Dr. B e r t , the i n f l a m e d and diseased t i s s u e may r e a c t more 
q u i c k l y and w i t h g r e a t e r symptomatology than would a normal j o i n t . 
T h i s , t h e r e f o r e , r e c o g n i z e s t h e adverse e f f e c t o f the d i s e a s e on 
t h e l e v e l o f a c t i v i t y t o l e r a t e d by t h e rheumatoid a r t h r i t i c j o i n t . " 
Dr. Norton's c o n c l u s i o n was t h a t c l a i m a n t ' s i n d u s t r i a l i n j u r y had 
l i t t l e o r no s i g n i f i c a n c e r e g a r d i n g c l a i m a n t ' s c u r r e n t c o n d i t i o n o r 
need f o r s u r g e r y , and t h a t h i s work a c t i v i t i e s i n t h e s i x t o e i g h t 
months p r e c e d i n g A p r i l , 1981 had "no s i g n i f i c a n t i n f l u e n c e on t h e 
course o f h i s d i s e a s e o r h i s need f o r s u r g i c a l t r e a t m e n t . " 

' On May 6, 1981 SAIF deni e d c l a i m a n t ' s r e q u e s t f o r c l a i m 
reopening r e l a t i v e t o h i s r i g h t w r i s t i n j u r y o f September, 1978. 

I n s e t t i n g a s i d e SAIF's d e n i a l , the Referee found t h a t c l a i m 
ant had e x p e r i e n c e d no problems w i t h h i s r i g h t w r i s t p r i o r t o h i s 
i n d u s t r i a l i n j u r y and t h a t from t h a t t i m e on he c o n t i n u e d t o 
e x p e r i e n c e d i f f i c u l t i e s w i t h h i s w r i s t . 

"The work a c t i v i t y need not be t h e s o l e 
cause o r even t h e p r i m a r y cause f o r a c o n d i 
t i o n t o be compensable. I t i s u n l i k e l y t h a t 
w i t h o u t the i n j u r y , and subsequent work w i t h 
t h e symptomatic w r i s t f o r the same employer, 
t h a t the s u r g e r y would have been r e q u i r e d i n 
1981." 

The Referee found t h a t SAIF was n o t r e s p o n s i b l e f o r removal o f t h e 
rheumatoid nodule on c l a i m a n t ' s r i g h t elbow, s t a t i n g t h a t SAIF need 
not pay f o r those m e d i c a l charges, " t o t h e e x t e n t t h e y r e a s o n a b l y 
may be s e p a r a t e d . " For t h e f o l l o w i n g reasons, we r e v e r s e t h e 
Referee's o r d e r and r e i n s t a t e SAIF's d e n i a l o f c l a i m a n t ' s aggrava
t i o n c l a i m . 

The q u e s t i o n b e f o r e us i n v o l v e s an i s s u e o f m e d i c a l c a u s a t i o n 
which must be addressed by competent m e d i c a l evidence. U r i s v. 
Compensation Department, 247 Or 420 ( 1 9 6 7 ) ; c_f. D i m i t r o f f v. SIAC, 
209 Or 316, 336 (19 5 7 ) . 
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A f t e r Dr. B e r t diagnosed c l a i m a n t ' s c o n d i t i o n i n September, 
1979 as rheumatoid a r t h r i t i s , he opined t h a t , a l t h o u g h c l a i m a n t 
i n i t i a l l y s u s t a i n e d a t o r n c a r t i l a g e , t h e l i k e l y reason t h a t he 
was c o n t i n u i n g t o e x p e r i e n c e symptoms was t h e c o m b i n a t i o n o f t h e 
rheumatoid a r t h r i t i s and t h e i n j u r y . His subsequent s t a t e m e n t t h a t 
t h e rheumatoid a r t h r i t i s was superimposed upon t h e i n j u r y i s con
f u s i n g i n t h a t i t i s not c l e a r whether c l a i m a n t had asymptomatic 
rheumatoid a r t h r i t i s p r i o r t o t h e September, 1978 i n j u r y which 
became symptomatic w i t h t h e o c c u r r e n c e o f the i n j u r y ; o r whether 
c l a i m a n t ' s i n j u r y was t h e p r e c i p i t a t i n g cause o f t h e rheumatoid 
a r t h r i t i s c o n d i t i o n . A l t h o u g h a c l e a r answer t o t h i s q u e s t i o n 
would not be d i s p o s i t i v e o f t h e p r e s e n t a g g r a v a t i o n c l a i m , i t might 
a s s i s t i n d e t e r m i n i n g t h e range o f compensable consequences o f 
c l a i m a n t ' s o r i g i n a l i n j u r y and, t h u s , whether c l a i m a n t ' s c u r r e n t 
a g g r a v a t i o n c l a i m i s compensable. 

The m e d i c a l r e p o r t s generated i n support o f c l a i m a n t ' s aggra
v a t i o n c l a i m , do not d i s c u s s t h e p o s s i b l e c o n n e c t i o n between 
c l a i m a n t ' s o r i g i n a l i n j u r y and h i s s u r g e r y . I n s t e a d , Dr. B e r t d i s 
cusses t h e r e l a t i o n s h i p between c l a i m a n t ' s work a c t i v i t y and t h e 
need f o r s u r g e r y . I t i s a p p a r e n t l y on t h i s b a s i s t h a t t h e Referee 
found c l a i m a n t ' s a g g r a v a t i o n c l a i m compensable. 

The m e d i c a l evidence o f c l a i m a n t ' s work a c t i v i t y as a c o n t r i 
b u t i n g cause t o c l a i m a n t ' s need f o r s u r g e r y i n March, 1981 i s n o t 
s u f f i c i e n t t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s aggrava
t i o n c l a i m . Claimant's o r i g i n a l i n j u r y was a t o r n c a r t i l a g e and 
l i g a m e n t . I t i s c l e a r t h a t t h e i n j u r y i n c o n j u n c t i o n w i t h a subse
q u e n t l y diagnosed c o n d i t i o n o f rheumatoid a r t h r i t i s p r o l o n g e d 
c l a i m a n t ' s r e c o v e r y from h i s o r i g i n a l i n j u r y . See A q u i l l o n v. CNA 
Ins u r a n c e , 60 Or App 231 (1982). The e t i o l o g y o f c l a i m a n t ' s r h e u 
m a t o i d a r t h r i t i s c o n d i t i o n , however, i s l e s s c l e a r , and i t was t h e 
rheumatoid a r t h r i t i s c o n d i t i o n which r e q u i r e d c l a i m a n t ' s s u r g e r y i n 
March, 1981, which forms t h e b a s i s o f c l a i m a n t ' s r e q u e s t f o r c l a i m 
reopening p u r s u a n t t o ORS 656.273. 

The most t h a t can be s a i d f o r t h e m e d i c a l evidence i n s u p p o r t 
o f c l a i m a n t ' s a g g r a v a t i o n c l a i m i s t h a t c l a i m a n t ' s work a c t i v i t i e s 
c o n t r i b u t e d t o a l i m i t e d e x t e n t t o t h e need f o r s u r g e r y . Dr. 
B e r t ' s r e p o r t o f A p r i l 3, 1981 s u p p o r t s t h i s c o n c l u s i o n ; however, 
i t i s apparent t h a t c l a i m a n t ' s work a c t i v i t i e s d i d n o t c o n s t i t u t e 
t h e major c o n t r i b u t i n g cause o f the need f o r s u r g e r y . SAIF v. 
Gygi, 55 Or App 570 ( 1 9 8 2 ) ; see a l s o Douglas S. C h i a p u z i o , 34 Van 
N a t t a 1255 (1982). 

-. Aside from the p r o c e d u r a l d i f f e r e n c e s between t h i s case and 
A q u i l l o n v. CNA I n s u r a n c e , supra, and i n s p i t e o f t h e f a c t u a l 
s i m i l a r i t i e s , t h e s i g n i f i c a n t f a c t u a l d i f f e r e n c e i s t h a t t h e medi
c a l evidence i n s u p p o r t o f t h i s c l a i m a n t ' s a g g r a v a t i o n c l a i m does 
not e s t a b l i s h c l a i m a n t ' s o r i g i n a l i n j u r y , i n c o n j u n c t i o n w i t h t h e 
rheumatoid a r t h r i t i s , as a m a t e r i a l f a c t o r c o n t r i b u t i n g t o t h e need 
f o r s u r g e r y . I n s t e a d , t h e medical evidence r e f e r s t o c l a i m a n t ' s 
work a c t i v i t y as a c o n t r i b u t i n g cause, which i s s u g g e s t i v e o f an 
o c c u p a t i o n a l d i s e a s e . See ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) . A l t h o u g h i n f e r e n c e s 
can be drawn based upon t h e apparent f a c t t h a t c l a i m a n t c o n t i n u e d 
t o e x p e r i e n c e symptoms i n h i s r i g h t w r i s t and hand up u n t i l t h e 
t i m e of s u r g e r y , the Referee's c o n c l u s i o n , " [ i ] t i s u n l i k e l y t h a t 
w i t h o u t t h e i n j u r y , and subsequent work w i t h t h e symptomatic w r i s t 
f o r t h e same employer, t h a t the s u r g e r y would have been r e q u i r e d i n 
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1981," i s based upon s p e c u l a t i o n and i s not supported by t h e medi
c a l evidence i n t h i s r e c o r d . I n c o n t r a s t , the p e r s u a s i v e m e d i c a l 
evidence i n A q u i l l o n was t o the e f f e c t t h a t t h e c o m b i n a t i o n o f an 
i n d u s t r i a l trauma and t u b e r c u l o s i s r e s u l t e d i n a diseased synovium. 
60 Or App a t 235. 

We, t h e r e f o r e , h o l d t h a t c l a i m a n t has f a i l e d t o s u s t a i n h i s 
burden of p r o v i n g by a preponderance o f the evidence t h a t h i s 
s u r g e r y i n March, 1981 i s a compensable consequence o f e i t h e r h i s 
September, 1978 i n d u s t r i a l i n j u r y , and/or subsequent work a c t i v i t y . 
C l a i m a n t ' s a g g r a v a t i o n c l a i m was a p p r o p r i a t e l y d e n i e d . 

ORDER 

The Referee's o r d e r dated June 10, 1982 i s r e v e r s e d , and 
SAIF's d e n i a l i s r e i n s t a t e d and a f f i r m e d . 

GLENfl 0. HALL, Cl a i m a n t WCB 81-03510 
P o z z i , Wilson e t a l . , C l a i m a n t ' s A t t o r n e y s December 30, 1982 
John S n a r s k i s , Defense A t t o r n e y Order on Review 

Reviewed by Board Members Barnes and F e r r i s . 

The employer and i t s i n s u r e r r e q u e s t review o f Referee 
P f e r d n e r ' s o r d e r which found t h e c l a i m a n t t o be permanently and 
t o t a l l y d i s a b l e d . The o n l y i s s u e i s t h e e x t e n t o f c l a i m a n t ' s 
d i s a b i l i t y . 

The e m p l o y e r / i n s u r e r argues t h a t , i n f i n d i n g t h e c l a i m a n t t o 
be p e r m a n e n t l y and t o t a l l y d i s a b l e d , t h e Referee i m p e r m i s s a b l y t o o k 
i n t o c o n s i d e r a t i o n a n o n - i n j u r y r e l a t e d c o n d i t i o n o f t h e c l a i m a n t ' s 
which arose subsequent t o t h e compensable i n d u s t r i a l i n j u r y ; s p e c i 
f i c a l l y , t h a t c l a i m a n t ' s c o g n i t i v e d i s a b i l i t y was t h e r e s u l t n o t o f 
h i s head i n j u r y , b u t o f h i s n o n - r e l a t e d h y p o t h y r o i d i s m , f i r s t d i a g 
nosed by Dr. D a n i e l s o n on May 5, 1977. The e m p l o y e r / i n s u r e r a l s o 
argues t h a t t h e Referee e r r e d i n f i n d i n g c l a i m a n t t o be p e r m a n e n t l y 
and t o t a l l y d i s a b l e d based on the c u r r e n t l y depressed Oregon l a b o r 
market, r a t h e r than a h y p o t h e t i c a l l y normal l a b o r market. 

We adopt the Referee's f i n d i n g s o f f a c t as our own. 

I n Emmons v. SAIF, 34 Or App 603, 605 (1978), t h e c o u r t , 
i n t e r p r e t i n g ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) , h e l d t h a t "a subsequent non-compen-
sa b l e i n j u r y i s not r e l e v a n t i n d e t e r m i n i n g t h e e x t e n t o f t h e 
worker's permanent d i s a b i l i t y . " See a l s o M i t c h e l l A. Rose, 24 Van 
N a t t a 173 (1978), a f f ' d , 36 Or App 511 (1978). 

There i s no evidence i n t h i s r e c o r d t h a t c l a i m a n t was s u f f e r 
i n g any c o g n i t i v e d i s a b i l i t i e s p r i o r t o h i s i n d u s t r i a l i n j u r y of 
November 29, 1976. T h e r e f o r e , t h e r e can be no c o n t e n t i o n t h a t t h i s 
d i s a b i l i t y c o u l d be t a k e n i n t o c o n s i d e r a t i o n under ORS 
6 5 6 . 2 0 6 ( 1 ) ( a ) f o r t h e purposes o f f i n d i n g permanent t o t a l d i s a b i l 
i t y . Claimant must thus e s t a b l i s h t h a t h i s c o g n i t i v e d i s a b i l i t y 
was t h e r e s u l t o f and caused by h i s compensable i n d u s t r i a l i n j u r y 
b e f o r e i t can be c o n s i d e r e d f o r t h e purpose o f r a t i n g d i s a b i l i t y . 
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There i s a s t r o n g t e m p o r a l r e l a t i o n s h i p between c l a i m a n t ' s 
mental d i f f i c u l t i e s and h i s i n d u s t r i a l i n j u r y . Claimant s t r u c k h i s 
head a f t e r f a l l i n g from a l a d d e r . A concussion was diagnosed. He 
encountered headaches, d i z z i n e s s and t h i n k i n g problems subsequent 
t o t he i n j u r y . However, t h e c o u r t has c a u t i o n e d t h a t a t e m p o r a l 
r e l a t i o n s h i p i s g e n e r a l l y not s u f f i c i e n t t o e s t a b l i s h c a u s a t i o n . 
Edwards v. SAIF, 30 Or App 21 (1977). The i n f e r e n c e t h a t can be 
drawn from t e m p o r a l r e l a t i o n s h i p i s about t h e o n l y e v i d e n t i a r y 
b a s i s i n t h i s r e c o r d f o r f i n d i n g t h a t t h e 1976 head i n j u r y caused 
a l l o f c l a i m a n t ' s c u r r e n t c o g n i t i v e problems. 

S h o r t l y a f t e r h i s i n d u s t r i a l i n j u r y , c l a i m a n t began t r e a t i n g 
w i t h Dr. D a n i e l s o n , a neurosurgeon. I n h i s May 5, 1977 r e p o r t , 
Dr. D a n i e l s o n s t a t e d : 

"Upon o b s e r v i n g t h i s gentleman, one has t h e 
decided i m p r e s s i o n , because o f e y e l i d 
s w e l l i n g , some coarseness, and hoarse deep 
speech c h a r a c t e r i s t i c s , t h i n n i n g o f h i s 
eyebrows and o v e r a l l s k i n c h a r a c t e r i s t i c s , 
a l l make one s u s p i c i o u s o f h y p o t h y r o i d i s m . 
The p a t i e n t i s not aware o f any t h y r o i d 
t e s t s b e i n g t a k e n o f l a t e . " 

On September 22, 1977 Dr. D a n i e l s o n r e p o r t e d t h a t c l a i m a n t ' s 
h y p o t h y r o i d i s m " i s d r a m a t i c a l l y improved," and he r u l e d o u t any 
o p e r a t i v e approach t o t h e problem. On November 3, 1977, Dr. 
D a n i e l s o n r e p o r t e d t h e f o l l o w i n g : 

" I can c l e a r l y s t a t e my o p i n i o n t h a t h i s 
p r o f o u n d h y p o t h y r o i d i s m was indeed 
r e s p o n s i b l e f o r any d y s f u n c t i o n from 
t h i n k i n g , from h i s b e h a v i o r a l m a n i f e s t a 
t i o n s , and was c e r t a i n l y an a g g r a v a t i o n i n 
h i s n e u r o l o g i c a l c o n d i t i o n which b a s i c a l l y 
stems from h i s d i s c problems i n the neck. 
The h y p o t h y r o i d i s m was adding t o h i s 
neuropathy, I am q u i t e c e r t a i n . 

" A d d i t i o n a l l y , when one i s as p r o f o u n d l y 
h y p o t h y r o i d as t h i s man was found t o be, 
h i s judgment would be a f f e c t e d , h i s memory 
i m p a i r e d , h i s o v e r a l l p e r s o n a l i t y would 
c e r t a i n l y be a f f e c t e d by t h i s chemical 
m e t a b o l i c p h y s i o l o g i c s t a t e . 

" A d d i t i o n a l l y , i t would be my o p i n i o n t h a t 
h i s c u r r e n t memory problems are on t h e 
b a s i s o f t h e p r o f o u n d degree o f h y p o t h y 
r o i d i s m t h a t he had, r a t h e r t h a n on an 
a r t e r i o s c l e r o t i c d e g e n e r a t i v e b a s i s . He i s 
s t i l l h a v i n g t r o u b l e w i t h dates and t h i n g s 
t h a t he s h o u l d o r d i n a r i l y remember from day 
t o day. He was r e a s s u r e d i n t h i s r e g a r d 
t h a t t h i s may improve. However, i f i t 
s t a y s about t h e same and doesn't worsen, he 
should be a b l e t o l i v e w i t h t h i s problem." 
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A l t h o u g h Dr. D a n i e l s o n was f u l l y aware of t h e c i r c u m s t a n c e s and 
n a t u r e of c l a i m a n t ' s i n d u s t r i a l i n j u r y , he u n e q u i v o c a l l y concluded 
t h a t c l a i m a n t ' s c o g n i t i v e d i f f i c u l t i e s were not t h e r e s u l t o f t h e 
i n j u r y , b u t r a t h e r o f c l a i m a n t ' s u n r e l a t e d h y p o t h y r o i d i s m . 

Claimant argues t h a t we should i n f e r from t h e r e c o r d t h a t Dr. 
D a n i e l s o n t r e a t e d c l a i m a n t ' s h y p o t h y r o i d i s m and t h a t t h i s t r e a t m e n t 
e l i m i n a t e d any c o g n i t i v e d i f f i c u l t i e s t h a t c l a i m a n t s u f f e r e d as a 
r e s u l t t h e r e o f , and t h a t we s h o u l d accept Drs. Wise's and Lezak's 
o p i n i o n s t h a t c l a i m a n t ' s c o g n i t i v e d i f f i c u l t i e s a r e a r e s u l t o f 
b r a i n damage s u f f e r e d i n t h e i n d u s t r i a l i n j u r y . We agree w i t h 
c l a i m a n t i n p a r t . We f i n d t h a t Dr. D a n i e l s o n d i d t r e a t c l a i m a n t ' s 
h y p o t h y r o i d i s m . However, we do not b e l i e v e t h a t i t i s l o g i c a l and 
reasonable t o i n f e r t h a t t h i s t r e a t m e n t e l i m i n a t e d a l l h y p o t h y -
r o i d i s m - r e l a t e d c o g n i t i v e d i f f i c u l t i e s . I n f a c t , Dr. D a n i e l s o n 
s p e c i f i c a l l y noted t h e p o s s i b i l i t y t h a t c l a i m a n t ' s c o g n i t i v e d i f f i 
c u l t i e s would not improve, even w i t h h y p o t h y r o i d i s m - r e l a t e d t r e a t 
ment. T h i s i s a complex medical q u e s t i o n r e q u i r i n g e x p e r t e v i 
dence. Claimant c o u l d have and s h o u l d have produced t h i s 
e vidence, r a t h e r t h a n r e q u e s t i n g us t o s p e c u l a t e on the m a t t e r . 

• With regard t o c l a i m a n t ' s r e l i a n c e on t h e o p i n i o n s o f Drs. 
Wise and Lezak ( b o t h are p s y c h o l o g i s t s ) as support f o r h i s p r o p o s i 
t i o n , we are not persuaded. Dr. Wise, i n h i s r e p o r t o f J u l y 2, 
1981, s t a t e d t h a t : "His c o m p l a i n t s , r e g a r d i n g h i s d i f f i c u l t y i n 
l e a r n i n g and h i s i n a b i l i t y t o r e t a i n i n f o r m a t i o n , s t r o n g l y suggest 
t h a t he has s u f f e r e d some o r g a n i c b r a i n damage." Dr. Lezak noted 
t h a t c l a i m a n t had average o r even h i g h average i n t e l l e c t u a l endow
ment but t h a t he had s i g n i f i c a n t memory d e f i c i t s , and t h a t : " M i l d 
d e t e r i o r a t i o n of h i g h e r mental f u n c t i o n s i s not uncommon among v i c 
t i m s o f t r a u m a t i c b r a i n i n j u r y . " There i s n o t h i n g i n the r e p o r t s 
of e i t h e r Dr. Wise o r Lezak t o i n d i c a t e t h a t t h e y had any knowledge 
o f c l a i m a n t ' s h y p o t h y r o i d c o n d i t i o n o r were aware t h a t a p r e v i o u s 
b r a i n scan and e l e c t r o e n c e p h a l o g r a m had been c o m p l e t e l y normal, 
w i t h no evidence o f b r a i n damage. A d d i t i o n a l l y , we g i v e t h e o p i n 
i o n s o f Drs. Wise and Lezak l e s s weight because t h e y are p s y c h o l o 
g i s t s , n o t m e d i c a l d o c t o r s , and t h e y are o f f e r i n g o p i n i o n s somewhat 
o u t o f t h e i r area o f e x p e r t i s e . Moreover, i t i s even q u e s t i o n a b l e 
whether t h e y are a c t u a l l y a t t e m p t i n g t o g i v e o p i n i o n s c o n c e r n i n g 
c a u s a t i o n . 

We conclude t h a t c l a i m a n t has not proven t h a t h i s c o g n i t i v e 
problems were caused by h i s 1976 i n d u s t r i a l i n j u r y . The r e m a i n i n g 
q u e s t i o n i s the e x t e n t o f d i s a b i l i t y f o r t h e problems t h a t were 
caused by t h a t i n j u r y . We agree w i t h the Referee t h a t : "From an 
o r t h o p e d i c and n e u r o l o g i c a l s t a n d p o i n t c l a i m a n t i s p h y s i c a l l y a b l e 
t o work." Do c l a i m a n t ' s p h y s i c a l d i s a b i l i t y r e s u l t i n g from h i s 
i n j u r y and t h e r e l e v a n t s o c i a l / v o c a t i o n a l f a c t o r s r e s u l t i n a 
f i n d i n g o f permanent t o t a l d i s a b i l i t y ? We t h i n k n o t . A p p l y i n g t h e 
g u i d e l i n e s f o r t h e r a t i n g o f unscheduled permanent p a r t i a l d i s a b i l 
i t y , OAR 436-65-600 e t seq., we f i n d the f o l l o w i n g . A l t h o u g h 
c l a i m a n t has undergone no s u r g e r i e s , Dr. D a n i e l s o n has c o n s i s t e n t l y 
been o f t h e o p i n i o n t h a t c l a i m a n t has s u f f e r e d a 20% g e n e r a l 
p h y s i c a l impairment as a r e s u l t o f h i s i n j u r y . Claimant was 51 
years o l d a t the time o f h i s i n j u r y and was employed as a p e l l e t 
m i l l o p e r a t o r . Claimant has s u c c e s s f u l l y completed h i s GED, and 
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has been g e n e r a l l y s u c c e s s f u l i n s e v e r a l v o c a t i o n a l r e h a b i l i t a t i o n 
sponsored courses a t P o r t l a n d Community C o l l e g e . He i s o f a t l e a s t 
average i n t e l l e c t u a l a b i l i t y and i s now r e s t r i c t e d t o l i g h t and 
sede n t a r y o c c u p a t i o n s . C o n s i d e r i n g t h e r e c o r d as a whole, 
i n c l u d i n g t h e t e s t i m o n y from v o c a t i o n a l e x p e r t s , we conclude t h a t 
c l a i m a n t has s u f f e r e d a 45% permanent p a r t i a l d i s a b i l i t y as a 
r e s u l t o f h i s i n d u s t r i a l i n j u r y . 

W i t h r e g a r d t o the e x c e p t i o n taken by th e e m p l o y e r / i n s u r e r t o 
the f a c t t h a t the Referee r e l i e d on th e c u r r e n t l y depressed l a b o r 
market i n Oregon i n f i n d i n g t he c l a i m a n t t o be perma n e n t l y and 
t o t a l l y d i s a b l e d , we note t h a t we have p r e v i o u s l y d e a l t w i t h t h i s 
i s s u e i n James R. A l l i s o n , 34 Van N a t t a 1178 ( 1 9 8 2 ) . We see no 
p o i n t i n r e p e a t i n g here what we s a i d i n A l i i son. 

ORDER 

The Referee's o r d e r dated January 20, 1982 and Order on Recon
s i d e r a t i o n d a t ed February 24, 1982 are r e v e r s e d . 

Claimant i s awarded 45% unscheduled permanent p a r t i a l d i s a b i l 
i t y , t h a t b e i n g an i n c r e a s e o f 30% over and above t h e D e t e r m i n a t i o n 
Orders o f June 8, 1978 and March 30, 1981. Claimant's a t t o r n e y i s 
a l l o w e d an a t t o r n e y ' s f e e o f 25% o f t h a t i n c r e a s e d permanent 
d i s a b i l i t y , not t o exceed $2,000. T h i s i s i n l i e u o f and no t i n 
a d d i t i o n , t o t h a t a l l o w e d by the Referee. 

ALBERT W. HUBER, Claimant WCB 81-07460 
Ragen, Roberts e t a l . , C l a i m a n t ' s A t t o r n e y s December 30, 1982 
Schwabe, W i l l i a m s o n e t a l . , Defense A t t o r n e y s Order on Review 

Reviewed by Board Members Lewis and F e r r i s . 

The e m p l o y e r / i n s u r e r r e q u e s t s r e v i e w o f Referee Mulder's o r d e r 
f i n d i n g t h a t c l a i m a n t s u f f e r s from an o c c u p a t i o n a l d i s e a s e , ORS 
6 5 6 . 8 0 2 ( 1 ) ( a ) , d i r e c t i n g i t t o accept c l a i m a n t ' s p s y c h i a t r i c c o n d i 
t i o n as such. 

The Referee c o r r e c t l y c h a r a c t e r i z e d c l a i m a n t ' s c o n d i t i o n as an 
o c c u p a t i o n a l d i s e a s e , as opposed t o a c o n d i t i o n r e s u l t i n g from an 
a c c i d e n t a l i n j u r y . C l a r i c e Banks, 34 Van N a t t a 689, 692-696, 697 
(198 2 ) ; James v. SAIF, 290 Or 343, 348 (1 9 8 1 ) . Claimant has proven 
by a preponderance o f t h e evidence t h a t h i s c o n d i t i o n i s compen
s a b l e as an o c c u p a t i o n a l d i s e a s e . SAIF v. Gygi, 55 Or App 570 
(1 9 8 2 ) ; McGarrah v. SAIF, 59 Or App 448 (19 8 2 ) . 

Our h o l d i n g t h a t c l a i m a n t s u f f e r s from a compensable occupa
t i o n a l d i s e a s e makes i t unnecessary t o address t h e employer/ 
i n s u r e r ' s arguments c o n c e r n i n g j u r i s d i c t i o n and t i m e l i n e s s , w h i c h 
are premised on th e t h e o r y t h a t c l a i m a n t ' s c o n d i t i o n r e s u l t s from 
an a c c i d e n t a l i n j u r y . 

ORDER 

The Referee's o r d e r d a t e d May 14, 1982 i s a f f i r m e d . C l a i m 
a n t ' s a t t o r n e y i s awarded $750 as a reas o n a b l e a t t o r n e y ' s f e e on 
Board r e v i e w , payable by t h e e m p l o y e r / i n s u r e r . 
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RIVAL L. HURLBURT, Claimant WCB 81-04882 
W.O. B a t e s , J r . , C l a i m a n t ' s A t t o r n e y December 30, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 

Reviewed by Board Members Barnes and Lewis. 

Claimant requests and t h e SAIF C o r p o r a t i o n c r o s s - r e q u e s t s 
r e v i e w o f Referee F o s t e r ' s o r d e r which a f f i r m e d i n p a r t and 
r e v e r s e d i n p a r t SAIF's d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . 
Claimant contends t h a t t h e Referee e r r e d i n f i n d i n g t h a t t h e 
m e d i c a l evidence d i d not e s t a b l i s h a worsening o f c l a i m a n t ' s 
i n j u r y r e l a t e d c o n d i t i o n . SAIF argues t h a t t h e Referee was 
mistaken i n f i n d i n g t h a t i t s May 18, 1981 d e n i a l was a d e n i a l not 
o n l y o f a g g r a v a t i o n , b u t a l s o o f c o n t i n u e d m e d i c a l care and 
t r e a t m e n t under ORS 656.245, and i n s e t t i n g a s i d e t h e d e n i a l 
i n s o f a r as i t was a d e n i a l o f medical s e r v i c e s . 

Claimant s u f f e r e d an i n d u s t r i a l i n j u r y t o h i s low back on 
J u l y 8, 1977 w h i l e working as a m i l l w r i g h t and foreman a t Douglas 
F i r Lumber. Claimant's c o n d i t i o n was diagnosed not as a s p r a i n or 
s t r a i n , b u t as d e g e n e r a t i v e d i s c d i s e a s e a s s o c i a t e d w i t h 
o s t e o a r t h r i t i s i n the lower lumbar s p i n e , which was exacerbated by 
t h e l i f t i n g i n c i d e n t . A myelogram was performed which r e v e a l e d a 
m i n i m a l f i l l i n g d e f e c t . Dr. McHolick r e l e a s e d c l a i m a n t t o r e t u r n 
t o h i s r e g u l a r work on J u l y 27, 1977 w i t h no permanent 
impairment. A D e t e r m i n a t i o n Order i s s u e d on December 27, 1977 
a l l o w i n g c l a i m a n t b e n e f i t s f o r temporary t o t a l d i s a b i l i t y from 
J u l y 11, t o J u l y 26, 1977. There was no appeal from t h a t 
D e t e r m i n a t i o n Order. 

Claimant r e t u r n e d t o h i s work i n t h e c a p a c i t y o f foreman o n l y . 
Claimant's employer c l o s e d i t s m i l l i n 1978 and c l a i m a n t t h e n 
worked as a r e a l e s t a t e salesman. Claimant i s c u r r e n t l y n o t 
w o r k i n g . M e d i c a l l y , n o t h i n g f u r t h e r was heard o f t h e c l a i m a n t 
u n t i l A p r i l 28, 1981 when Dr. Davis s u b m i t t e d a r e p o r t t o SAIF. 
Dr. Davis recommended reopening o f the c l a i m and s t a t e d t h a t 
c l a i m a n t ' s p r i m a r y c o m p l a i n t s i n c l u d e d back p a i n w i t h r a d i a t i o n t o 
o t h e r p a r t s o f the body. Dr. Davis noted t h a t p r e v i o u s x - r ays 

r e v e a l e d advanced d e g e n e r a t i v e changes a t L3-4, 4-5, and L5-S1, 
and s t a t e d t h a t c l a i m a n t ' s c o n d i t i o n was s l o w l y worsening (as 
would n o r m a l l y be expected w i t h a d e g e n e r a t i v e back c o n d i t i o n ) . 
Dr. Davis' r e p o r t does not s p e c i f i c a l l y r e l a t e c l a i m a n t ' s 
worsening t o the 1977 i n j u r y , b u t r a t h e r seems t o a t t r i b u t e i t 
more t o c l a i m a n t ' s d e g e n e r a t i v e c o n d i t i o n . Dr. Davis a l s o d i d not 
comment on whether c l a i m a n t was or was not a b l e t o work. 

On May 18, 1981 SAIF i s s u e d a l e t t e r o f d e n i a l s t a t i n g t h a t : 

"The medical r e p o r t s u b m i t t e d i n s u p p o r t o f 
your c l a i m f o r a g g r a v a t i o n s t a t e s your 
c u r r e n t . p r o b l e m s are due t o d e g e n e r a t i v e 
changes i n your back. We can see no 
r e l a t i o n s h i p between your c u r r e n t c o n d i t i o n , 
which r e p r e s e n t s a n a t u r a l p r o g r e s s i o n o f 
an u n d e r l y i n g c o n d i t i o n and your o r i g i n a l 
i n d u s t r i a l i n j u r y of J u l y 8, 1977. 
T h e r e f o r e , no j u s t i f i c a t i o n e x i s t s f o r 
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r e - a c t i v i t i n g your c l a i m and w i t h o u t 
w a i v i n g o t h e r q u e s t i o n s o f c o m p e n s a b i l i t y 
t h i s f o r m a l d e n i a l i s made." 

On September 9, 1981, Dr. Davis s t a t e d t h a t : 

". . . i t i s my o p i n i o n t h a t Mr. H u r l b u r t 
has advanced d e g e n e r a t i v e change i n h i s 
d e g e n e r a t i v e d i s c d i s e a s e o f h i s low back 
w i t h s i g n s and symptoms o f s p i n a l s t e n o s i s 
o r n a r r o w i n g s e c o n d a r i l y . 

"There i s a c l e a r - c u t acute i n c r e a s e i n 
symptoms w i t h p r o g r e s s i o n o f symptoms 
f o l l o w i n g an i n j u r y t o h i s back on the j o b 
i n 1977 and I f e e l t h a t h i s p r e s e n t problem 
i s work r e l a t e d . " 

On September 25, 1981, Dr. Serbu, who t r e a t e d c l a i m a n t f o l l o w i n g 
t h e 1977 i n j u r y , r e p o r t e d t h a t t h e r e was no q u e s t i o n t h a t c l a i m a n t 
would have developed p r o g r e s s i v e d i s c d e g e n e r a t i v e d i s e a s e w i t h o u t 
the 1977 i n j u r y , a l t h o u g h he f e l t i t reasonable t o s t a t e t h a t t h e 
i n j u r y may have had some s l i g h t e f f e c t on i n c r e a s i n g t he d i s c o g e n i c 
d i s e a s e . 

We agree w i t h t he Referee t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n 
r e p r e s e n t s a p r o g r e s s i o n o f h i s u n r e l a t e d d e g e n e r a t i v e d i s c d i s 
ease. At t h e t i m e o f c l a i m a n t ' s 1977 i n j u r y , the me d i c a l consensus 
was t h a t c l a i m a n t was s u f f e r i n g from a d e g e n e r a t i v e c o n d i t i o n and 
t h a t t h e l i f t i n g i n c i d e n t caused n o t h i n g more than symptoms, w i t h 
no permanency. I t i s a l s o apparent t h a t b o t h Drs. Davis and Serbu 
agree t h a t c l a i m a n t i s c u r r e n t l y s u f f e r i n g from t h e e f f e c t s o f t h e 
g r a d u a l worsening o f h i s n a t u r a l d e g e n e r a t i v e c o n d i t i o n . That i s 
c e r t a i n l y t h e g i s t o f Dr. Davis' A p r i l 28, 1981 r e p o r t , and t h e 
d o c t o r f a i l s t o e x p l a i n i n h i s September 9, 1981 r e p o r t how he 
r e l a t e s t h i s n a t u r a l worsening t o c l a i m a n t ' s 1977 i n j u r y ; i n any 
event, Dr. Davis does so o n l y i n terms o f symptoms. The most t h a t 
t h e m e d i c a l evidence does i s suggest t h a t t h e 1977 i n j u r y may have 
had some s l i g h t e f f e c t i n c o n t r i b u t i n g t o c l a i m a n t ' s p r e s e n t l y 
symptomatic d e g e n e r a t i v e d i s e a s e . However, i t i s necessary f o r a 
c l a i m a n t t o e s t a b l i s h the i n d u s t r i a l i n j u r y as a m a t e r i a l cause o f 
t h e worsened c o n d i t i o n . Grable v. Weyerhaeuser, 291 Or 387, 400 
(1981 ) . We conclude, t h a t c l a i m a n t ' s c o n d i t i o n i s p r i m a r i l y due t o 
n a t u r a l d e g e n e r a t i v e changes, and t h e 1977 i n j u r y d i d n o t c o n t r i 
b u t e m a t e r i a l l y t o the p r e s e n t l e v e l o f d e g e n e r a t i o n . 

We agree w i t h SAIF's c o n t e n t i o n t h a t t h e Referee e r r e d i n 
f i n d i n g t h a t t h e May 18, 1981 d e n i a l was a d e n i a l o f i n j u r y r e l a t e d 
m e d i c a l b e n e f i t s under ORS 656.245 and i n awarding an a t t o r n e y f ee 
payable by SAIF. As the Referee c o r r e c t l y n o t e d , SAIF had p a i d f o r 
a l l m e d i c a l care and t r e a t m e n t a t t h e t i m e o f t h e a g g r a v a t i o n 
d e n i a l . However, subsequent t o the d e n i a l , c l a i m a n t sought no 
f u r t h e r m e d i c a l care s i n c e he b e l i e v e d t h a t i n j u r y - r e l a t e d m e d i c a l 
t r e a t m e n t had been d e n i e d . 

A l t h o u g h SAIF's l e t t e r o f d e n i a l may not be a model o f c l a r 
i t y , we do not i n t e r p r e t i t as denying any i n j u r y - r e l a t e d m e d i c a l 
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s e r v i c e s and/or t r e a t m e n t , but o n l y t r e a t m e n t r e l a t e d t o c l a i m a n t ' s 
d e g e n e r a t i v e d i s c d i s e a s e . There i s no c o n t e n t i o n o r evidence t h a t 
SAIF has n o t p a i d o r i s r e f u s i n g t o pay f o r any i n j u r y r e l a t e d 
m e dical s e r v i c e s . A d d i t i o n a l l y , i n the c l a i m a n t ' s request f o r 
h e a r i n g and i n opening statements made b e f o r e t h e Referee, t h e o n l y 
i s s u e which was r a i s e d was the p r o p r i e t y o f the a g g r a v a t i o n c l a i m 
d e n i a l . There was never any c o n t e n t i o n by t h e c l a i m a n t t h a t medi
c a l b e n e f i t s under ORS 656.245 were an i s s u e . I n Dorotha L o r r a i n e 
O y l e r , 34 Van N a t t a 1128 (1982), and M i c h a e l R. P e t k o v i c h , 34 Van 
N a t t a 98 ( 1 9 8 2 ) , we disapproved of v o l u n t e e r i n g d e c i s i o n s on i s s u e s 
not r a i s e d . Since the o n l y i s s u e r a i s e d i n t h i s case was t h e May 
18, 1981 d e n i a l , the Referee should have so c o n f i n e d h i m s e l f . 

ORDER 

The Referee's o r d e r dated May 14, 1982 i s a f f i r m e d i n p a r t and 
r e v e r s e d i n p a r t . Those p o r t i o n s o f the o r d e r which s e t a s i d e t h e 
SAIF C o r p o r a t i o n ' s May 18, 1981 d e n i a l i n p a r t and o r d e r e d SAIF t o 
pay c l a i m a n t ' s a t t o r n e y a fee o f $400 are r e v e r s e d , and SAIF'^s 
d e n i a l i s a f f i r m e d i n i t s e n t i r e t y . The remainder of t h e Referee's 
o r d e r i s a f f i r m e d . 

HARRY C. JORDAN, Cl a i m a n t WCB 81-1698 
A l l a n Coons, C l a i m a n t ' s A t t o r n e y December 30, 1982 
Wolf, G r i f f i t h e t a l . , Defense A t t o r n e y Order on Review 
Reviewed by Board Members Lewis and F e r r i s . 

The employer r e q u e s t s review o f Referee McCullough's o r d e r 
which found t h e c l a i m a n t permanently and t o t a l l y d i s a b l e d due t o 
l e f t arm, s h o u l d e r , neck and head c o n d i t i o n s r e l a t e d t o a compen
s a b l e i n j u r y o f October 28, 1975. 

The employer contends t h a t t h e r e c o r d does not e s t a b l i s h t h a t 
c l a i m a n t i s permanently and t o t a l l y d i s a b l e d . I t contends t h a t , a t 
most, the m e d i c a l r e p o r t s i n d i c a t e t h a t c l a i m a n t c o u l d n o t r e t u r n 
t o employment r e q u i r i n g heavy l i f t i n g , and t h a t , even c o n s i d e r i n g 
t h e t e s t i m o n y o f t h e c l a i m a n t and h i s w i f e , c l a i m a n t ' s c u r r e n t 
d i s a b i l i t i e s and a c t i v i t i e s do not i n d i c a t e he i s p e r m a n e n t l y and 
t o t a l l y d i s a b l e d . The employer a l s o argues t h a t v o c a t i o n a l reha
b i l i t a t i o n c o n s u l t a n t s determined t h a t the c l a i m a n t c o u l d p e r f o r m 
u n s k i l l e d work o r work where he c o u l d be t r a i n e d on t h e j o b , and 
t h a t h i s i n a b i l i t y t o o b t a i n t h i s t y p e o f employment was due t o 
poor economic c o n d i t i o n s r a t h e r t h a n t o t h e e f f e c t s o f h i s i n j u r y . 

We agree t h a t t h e r e c o r d does not s u p p o r t a f i n d i n g t h a t t h e 
c l a i m a n t i s permanently and t o t a l l y d i s a b l e d , a l t h o u g h he does have 
s i g n i f i c a n t impairment due t o l e f t s h o u l d e r and arm muscle spasm, 
weakness and p a i n combined w i t h d i s a b l i n g headaches r e l a t e d t o l e f t 
s h o u l d e r and arm muscle s t r e s s . We accept t h e Referee's f i n d i n g s 
of f a c t s w i t h o u t r e p e a t i n g them h e r e . We conclude t h a t t h e e v i 
dence shows t h e r e are j o b s which t h e c l a i m a n t c o u l d p h y s i c a l l y 
h andle d e s p i t e h i s i n a b i l i t y t o r e t u r n t o heavy l a b o r such as t r u c k 
d r i v i n g and f u r n i t u r e moving. The evidence i n d i c a t e s t h a t t h e r e a 
sons c l a i m a n t has not been a b l e t o become employed a r e , i n p a r t , 
h i s p h y s i c a l d i s a b i l i t i e s , l a c k o f t r a n s f e r a b l e s k i l l s , and h i s 
age. T h i s i n a b i l i t y t o o b t a i n employment i s a l s o due, i n s i g n i f i 
c ant p a r t , t o t h e s c a r c i t y o f u n s k i l l e d j o b s r e s u l t i n g from t h e 
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The m e d i c a l r e p o r t s i n d i c a t e t h e c l a i m a n t has s i g n i f i c a n t 
weakness, a t r o p h y and p a i n i n h i s l e f t s h o u l d e r and arm, p a r t i c u 
l a r l y w i t h a c t i v i t y . A l s o , i f t h e c l a i m a n t t r i e s t o use h i s l e f t 
arm t o l i f t , c a r r y , g r i p o r push i n any a p p r e c i a b l e amount, he w i l l 
d e velop headaches due t o spasm o f t h e l e f t t r a p e z i u s and c e r v i c a l 
muscles. However, no d o c t o r has s a i d t h i s c o n d i t i o n t o t a l l y i n c a 
p a c i t a t e s c l a i m a n t from a t l e a s t s e d e n t a r y o r l i g h t work, 
e s p e c i a l l y i f t h e work does not i n v o l v e r e p e t i t i v e o r s t r e s s f u l use 
of h i s l e f t arm. 

A r e p o r t from Crawford R e h a b i l i t a t i o n S e r v i c e s , I n c . on 
October 21, 1S80 s t a t e d : 

On t h e b a s i s o f c u r r e n t l y a v a i l a b l e m e d i c a l 
i n f o r m a t i o n , Mr. Jordan appears t o be 
v o c a t i o n a l l y handicapped. F u r t h e r , he 
appears t o have no t r a n s f e r a b l e s k i l l s b u t 
must l o o k f o r a j o b a t t h e u n s k i l l e d l e v e l 
o r where s k i l l s are t a u g h t on t h e j o b . 
U n f o r t u n a t e l y , due t o t h e c u r r e n t . e c o n o m i c 
slump, these j o b s are not r e a d i l y a v a i l a b l e . 
I n f a c t , t hey are i n c r e d i b l y s c a r c e . 

S i m i l a r l y , a r e p o r t from A s s o c i a t e d C o n s u l t a n t s , I n c . on August 3, 
1981 l i s t e d s e v e r a l jobs t h e y f e l t t h e c l a i m a n t c o u l d t r y g i v e n h i s 
p h y s i c a l and v o c a t i o n a l l i m i t a t i o n s : "warehouse management, s h i p 
p i n g and r e c e i v i n g , l o g book i n s p e c t i o n , cushman d r i v i n g w i t h t h e 
C i t y of Eugene, m i s c e l l a n e o u s j o b s a t t h e a i r p o r t , t e a c h i n g d r i v i n g 
i n s t r u c t i o n , l o c a l and s h o r t h a u l d r i v i n g and f o r k l i f t o p e r a t i o n . " 
(At h e a r i n g the c l a i m a n t c r e d i b l y t e s t i f i e d t h a t he does n o t f e e l 
he c o u l d o p e r a t e a f o r k l i f t . ) Over t h i r t y c o n t a c t s were p l a c e d on 
b e h a l f o f t h e c l a i m a n t f o r jobs r o u g h l y f i t t i n g those c a t e g o r i e s . 
The c l a i m a n t got o n l y one i n t e r v i e w f o r o u t s i d e salesman o f a t r u c k 
r e n t a l company. He was t u r n e d down as not b e i n g a g g r e s s i v e enough 
f o r t he p o s i t i o n . Two p o s i t i o n s wanted p a r t i c u l a r work e x p e r i e n c e 
which t h e c l a i m a n t d i d not possess and, i n two o t h e r s , t h e j o b was 
t o o s t r e n u o u s . The balance o f t h e j o b c o n t a c t s (26) were unsuc
c e s s f u l because t h e r e were no openings. 

The c l a i m a n t t e s t i f i e d t o s i m i l a r j o b search e x p e r i e n c e s i n 
Needles, C a l i f o r n i a where he l o o k e d f o r work t h e w i n t e r s o f 1980-
1981 and 1981-1982. He a p p l i e d t o be a c a s i n o f l o o r sweeper,, a 
hardware s t o r e c l e r k , a lumber s t o r e c l e r k and a can weigher a t a 
can company, a l l w i t h no success because t h e r e 'were no openings. 

Based on the above, we do f i n d t h a t c l a i m a n t has shown good 
m o t i v a t i o n i n s e a r c h i n g f o r work d e s p i t e h i s d i s a b i l i t i e s , b u t we 
conclude t h a t t h i s poor success i s due i n l a r g e p a r t t o few j o b 
openings i n u n s k i l l e d j o b s not r e q u i r i n g manual l a b o r , r a t h e r t h a n 
t o the e f f e c t s o f c l a i m a n t ' s compensable i n j u r y . 

As o f September 1, 1976, t h e c l a i m a n t had been awarded 128° 
f o r 40% unscheduled permanent d i s a b i l i t y f o r h i s l e f t s h o u l d e r , and 
15% scheduled permanent d i s a b i l i t y f o r h i s l e f t arm. I n January, 
1980, t h e c l a i m a n t underwent l e f t s h o u l d e r a c r o m i o p l a s t y f o r 
impingement syndrome o f t h e l e f t r o t a t o r c u f f . A D e t e r m i n a t i o n 
Order i s s u e d on J u l y 15, 1980 awarded no a d d i t i o n a l permanent d i s 
a b i l i t y compensation. As t h e Referee no t e d , t h e s u r g e r y appeared 
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t o g i v e some r e l i e f t o t h e c l a i m a n t f o r a w h i l e , b u t the r e l i e f has 
not proven t o be l a s t i n g . A l t h o u g h we do not f i n d t h e c l a i m a n t t o 
be t o t a l l y d i s a b l e d , we do f i n d h i s c o n d i t i o n has worsened s i n c e 
t h e p r e v i o u s awards. 

The Referee found b o t h t h e c l a i m a n t and h i s w i f e t o be c r e d 
i b l e w i t n e s s e s . Based on t h e i n c r e a s e d frequency o f c l a i m a n t ' s 
d i s a b l i n g headaches due t o l e f t arm s t r a i n we f i n d t h e c l a i m a n t 
s h o u l d be awarded 80°, or 25% unscheduled permanent d i s a b i l i t y i n 
a d d i t i o n t o h i s p r i o r awards. 

ORDER 

The Referee's o r d e r dated June 7, 1982 i s m o d i f i e d . The 
c l a i m a n t i s awarded 80°, o r 25%, unscheduled permanent p a r t i a l d i s 
a b i l i t y i n a d d i t i o n t o p r i o r awards f o r a t o t a l o f 208°, o r 65%, 
unscheduled permanent d i s a b i l i t y and 15% scheduled l e f t arm 
d i s a b i l i t y . 

C l aimant's a t t o r n e y i s a l l o w e d 25% o f t h e i n c r e a s e d compensa
t i o n made payable by t h i s o r d e r , not t o exceed $2,000, as a 
reasonable a t t o r n e y ' s f e e . T h i s f e e i s i n l i e u o f and n o t i n 
a d d i t i o n t o t h a t a l l o w e d by t h e Referee, and i s payable o u t o f 
c l a i m a n t ' s award o f compensation. 

RONALD W. QUEEN, Cla i m a n t WCB 81-05419 
R o l l & Westmoreland, C l a i m a n t ' s A t t o r n e y s December 30, 1982 
Schwabe, W i l l i a m s o n e t a l . , Defense A t t o r n e y s Order on Review 

Reviewed by Board Members F e r r i s and Lewis. 

The employer r e q u e s t s review o f Referee S t . M a r t i n ' s o r d e r 
which awarded c l a i m a n t 35% l o s s o f t h e r i g h t forearm ( w r i s t ) due t o 
a compensable i n j u r y s u s t a i n e d on September 21, 1979. The award 
r e p r e s e n t s a 15% i n c r e a s e over t h a t awarded by t h e A p r i l 28, 1981 
D e t e r m i n a t i o n Order. The employer contends t h a t c l a i m a n t ' s p r e s e n t 
d i s a b i l i t y i s due t o a 1971 w r i s t i n j u r y r a t h e r t h a n t o t h e Septem
ber 21, 1979 w r i s t i n j u r y and t h a t , even i f t h e y a r e r e s p o n s i b l e 
f o r t h e p r e s e n t w r i s t d i s a b i l i t y , t h e a d m i n i s t r a t i v e g u i d e l i n e s f o r 
r a t i n g f o r e a r m d i s a b i l i t y o n l y a l l o w f o r an award o f 11.4% d i s a b i l 
i t y o f t h e r i g h t w r i s t . 

The c l a i m a n t compensably f r a c t u r e d h i s r i g h t w r i s t i n 1971 
w h i l e he worked f o r t h i s same employer, b u t w h i l e a n o t h e r i n s u r e r 
was on t h e r i s k . By Referee's- o r d e r o f A p r i l 9, 1981 i t was d e t e r 
mined t h a t t h e September 21, 1979 w r i s t i n j u r y was a new i n j u r y 
r a t h e r t h a n an a g g r a v a t i o n o f t h e 1971 i n j u r y , t h e r e b y making t h i s 
(now s e l f - i n s u r e d ) employer r e s p o n s i b l e f o r t h e c o n d i t i o n . T h i s 
d e t e r m i n a t i o n o f r e s p o n s i b i l i t y n e c e s s a r i l y i n c l u d e d a f i n d i n g t h a t 
the. September 21, 1979 i n c i d e n t m a t e r i a l l y c o n t r i b u t e d t o and wor
sened t h e r i g h t w r i s t c a r p o n a v i c u l a r bone f r a c t u r e and non-union. 
T h e r e f o r e , c l a i m a n t ' s e n t i r e d i s a b i l i t y f o r t h a t c o n d i t i o n i s now 
assumed by t h i s employer as a s e l f - i n s u r e d e n t i t y . 

We r a t e the d i s a b i l i t y as i t now e x i s t s , t a k i n g i n t o c o n s i d e r 
a t i o n h i s p a s t r e c e i p t o f money f o r such d i s a b i l i t y . ORS 656.222. 
However, we note t h a t c l a i m a n t ' s o r i g i n a l i n j u r y i n 1971 was c l o s e d 
as a n o n - d i s a b l i n g i n j u r y w i t h no award o f permanent d i s a b i l i t y f o r 
the r i g h t w r i s t . 
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I n r a t i n g t h e c l a i m a n t ' s r i g h t w r i s t d i s a b i l i t y , we have n o t 
i n c l u d e d any d i s a b i l i t y c l a i m a n t may have from a s e p a r a t e c a r p a l 
t u n n e l syndrome. There has never been a d e t e r m i n a t i o n t h a t t h e 
September 21, 1979 i n j u r y m a t e r i a l l y c o n t r i b u t e d t o t h a t c o n d i t i o n 
and t h e c l a i m a n t h i m s e l f d i s t i n g u i s h e s between t h a t c o n d i t i o n and 
th e p r e s e n t c l a i m . 

T a king i n t o c o n s i d e r a t i o n c l a i m a n t ' s l o s s o f d o r s i f l e x i o n , 
v o l a r f l e x i o n and r a d i a l d e v i a t i o n (OAR 436-65-520), and 
s i g n i f i c a n t l o s s o f g r i p s t r e n g t h due t o p a i n and a t r o p h y (OAR 
436-65-530), we f i n d the Referee's award o f 35% l o s s o f th e r i g h t 
f o r e a r m ( w r i s t ) i s a reasonable award. T h e r e f o r e , we a f f i r m and 
adopt t h e Referee's o r d e r . 

ORDER 

The Referee's o r d e r dated June 11, 1982 i s a f f i r m e d . C l a i m 
a n t ' s a t t o r n e y i s a l l o w e d $550 f o r s e r v i c e s on Board r e v i e w . 

J U L I E RISTICK, C l a i m a n t WCB 80-08650 
P o z z i , Wilson e t a l . , C l a i m a n t ' s A t t o r n e y December 30, 1982 
Bruce K. Posey, Defense A t t o r n e y Order on Review 
Reviewed by th e Board en banc. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee 
P f e r d n e r ' s o r d e r which s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s 
o c c u p a t i o n a l d i s e a s e c l a i m f o r her p s y c h o l o g i c a l c o n d i t i o n . 

The Board a f f i r m s and adopts t h e o r d e r o f th e Referee. 

ORDER 

The Referee's o r d e r dated May 14, 1982 i s a f f i r m e d . C l a i m 
a n t ' s a t t o r n e y i s awarded &600 as a reasonable a t t o r n e y ' s f e e on 
revie w , p a yable by the s e l f - i n s u r e d employer. 
Board Member Barnes D i s s e n t i n g : 

We a l l agree t h a t t h e r e were b o t h work and nonwork sources o f 
s t r e s s i n c l a i m a n t ' s l i f e . Since t h i s i s an o c c u p a t i o n a l d i s e a s e 
c l a i m , t h e t e s t i s whether work sources were the major cause o f 
c l a i m a n t ' s p s y c h o l o g i c a l d i s a b i l i t y . 

I n a n other mental s t r e s s case,, we s t a t e d t h a t t h e major cause 
t e s t " w i l l g e n e r a l l y depend . . . on e x p e r t m e d i c a l e v i d e n c e " and 
noted " i t would be d i f f i c u l t t o imagine a p s y c h o l o g i c a l c o n d i t i o n 
b e i n g found compensable i n the absence o f a f a v o r a b l e m e d i c a l o p i n 
i o n . " Kay L. Murrens, 33 Van Na t t a 586, 590-91 ( 1 9 8 1 ) . But what 
was d i f f i c u l t t o imagine i n Murrens has happened i n t h i s case — 
c l a i m a n t ' s c l a i m was found compensable d e s p i t e t h e r e b e i n g no medi
c a l o p i n i o n t h a t work s t r e s s was th e major cause o f her c o n d i t i o n . 

C o n t r a r y t o what t h e m a j o r i t y may t h i n k , b u t i s not w i l l i n g 
t o a r t i c u l a t e , Dr. B a l l d i d not o p i n e t h a t c l a i m a n t ' s work was the 
major cause o f her i l l n e s s . His e a r l i e r r e p o r t o n l y s t a t e s t h a t 
work s t r e s s was "a d e f i n i t e f a c t o r . " His l a t e r r e p o r t o n l y s t a t e s 
t h a t work s t r e s s was "a c a u s a t i v e f a c t o r . " 
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I agree t h a t s t r e s s from c l a i m a n t ' s w o r k i n g environment con
t r i b u t e d t o her p s y c h o l o g i c a l d i s a b i l i t y . But t h a t i s not enough 
t o make t h i s c l a i m compensable. The law r e q u i r e s t h a t c l a i m a n t 
prove t h a t her work environment was the major cause. She has not 
done so. 

I would r e v e r s e the Referee's o r d e r and r e i n s t a t e and a f f i r m 
the s e l f - i n s u r e d employer's d e n i a l . 

Reviewed by Board Members F e r r i s and Lewis. 

The e m p l o y e r / i n s u r e r r e q u e s t s review o f Referee Peterson's 
o r d e r which s e t a s i d e t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s r e q u e s t 
f o r c l a i m reopening and awarded c l a i m a n t ' s a t t o r n e y a reasonable 
a t t o r n e y ' s f e e . The i s s u e on review i s whether c l a i m a n t ' s c o n d i 
t i o n i n 1981 was c a u s a l l y r e l a t e d t o h i s 1978 i n j u r y . 

The e m p l o y e r / i n s u r e r has moved t h e Board t o remand t h e c l a i m 
t o t h e Referee f o r f u r t h e r evidence t a k i n g , p u r s u a n t t o ORS 
6 5 6 . 2 9 5 ( 5 ) . The a d d i t i o n a l evidence t h a t forms t h e b a s i s o f t h e 
e m p l o y e r / i n s u r e r ' s r e q u e s t f o r remand appears t o bear upon t h e 
r e l i a b i l i t y o f c l a i m a n t ' s t e s t i m o n y . We f i n d t h a t t h e employer/ 
i n s u r e r had adequate o p p o r t u n i t y t o marshal t h i s evidence p r i o r t o 
th e h e a r i n g . Furthermore, no r e q u e s t was p r e s e n t e d a t t h e t i m e o f 
h e a r i n g t o l e a v e the r e c o r d open f o r t h e submission o f a d d i t i o n a l 
e v i d e n c e . T h i s i s c l e a r l y a case o f t h e l o s i n g p a r t y s e e k i n g 
remand t o p r e s e n t evidence which, i n t h e e x e r c i s e o f due d i l i g e n c e , 
r e a s o n a b l y c o u l d have been o b t a i n e d p r i o r t o issuance o f t h e 
Referee's o r d e r . Remand i s i n a p p r o p r i a t e i n such i n s t a n c e s . 
Robert A. B a r n e t t , 31 Van N a t t a 172 (1981) a f f i r m e d , 59 Or App 133 
( 1 9 8 2 ) ; Ora M. Conley, WCB Case No. 80-11603, 34 Van N a t t a 1698 
(December 27, 1982). 

A d d r e s s i n g the m e r i t s o f t h e employer's r e q u e s t f o r r e v i e w , we 
a f f i r m and adopt t h e Referee's o r d e r . 

The Referee's o r d e r dated January 18, 1982 i s a f f i r m e d . 
C l aimant's a t t o r n e y i s awarded $350 as a reasonable a t t o r n e y ' s fee 
on Board r e v i e w , payable by the e m p l o y e r / i n s u r e r . 

DONALD L. ROBERTS, C l a i m a n t 
A l l e n & V i c k , C l a i m a n t ' s A t t o r n e y 
K e i t h D. S k e l t o n , Defense A t t o r n e y 

WCB 81-05501 
December 30, 1982 
Order on Review 

ORDER 
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DOLORES A. ROSS, C l a i m a n t WCB 81-10886 
Myri c k , C o u l t e r e t a l . , C l a i m a n t ' s A t t o r n e y s December 30, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 
Reviewed by Board Members Lewis and F e r r i s . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Mannix's o r d e r which 
o v e r t u r n e d i t s p a r t i a l d e n i a l o f c l a i m a n t ' s m u s c u l o s k e l e t a l c o n d i 
t i o n s and i t s d e n i a l o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . The 
i s s u e i s t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s v a r i o u s c o n d i t i o n s i n 
l i g h t of an a u t o m o b i l e a c c i d e n t which o c c u r r e d s e v e r a l months a f t e 
t h e accepted i n j u r y which caused s i m i l a r symptoms. 

We a f f i r m and adopt t h e Referee's o r d e r w i t h the f o l l o w i n g 
comments. 

The i n s u r e r makes much o f t h e f a c t t h a t c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n r e l a t e d c l a i m a n t ' s c u r r e n t m u s c u l o s k e l e t a l problems t o 
t h e a u t o m o b i l e a c c i d e n t . We b e l i e v e t h a t a f a i r e r r e a d i n g o f Dr. 
S u l l i v a n ' s r e p o r t s i s t h a t he f i n d s b o t h t h e i n d u s t r i a l i n j u r y and 
t h e a u t o m o b i l e a c c i d e n t t o be c o n t r i b u t i n g f a c t o r s , t h a t he cannot 
s o r t o u t t h e degree of c o n t r i b u t i o n w i t h much p r e c i s i o n and t h a t , 
a t most, t h e a u t o m o b i l e a c c i d e n t i s t h e more s i g n i f i c a n t f a c t o r . 
He does n o t appear t o t o t a l l y e xclude the i n d u s t r i a l i n j u r y as a 
c a u s a t i v e f a c t o r . C o n s i d e r i n g t h i s evidence a l o n g w i t h t h e o p i n 
i o n s o f the o t h e r p h y s i c i a n s , p a r t i c u l a r l y those a s s o c i a t e d w i t h 
t h e Southern Oregon M e d i c a l C o n s u l t a n t s , we b e l i e v e c l a i m a n t has 
met h i s burden under Grable v. Weyerhaeuser Co., 291 Or 387 (1980) 
w i t h r e s p e c t t o her o r t h o p e d i c problems. There i s no evidence sug 
g e s t i n g t h a t c l a i m a n t ' s p s y c h o l o g i c a l problems remain o t h e r t h a n 
compensable. 

ORDER 

The Referee's o r d e r d a t e d February 2, 1982 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s a l l o w e d 4300 as a reasonable a t t o r n e y ' s 
f e e , p a y able by the SAIF C o r p o r a t i o n . 

ENZA SHERWOOD, Cl a i m a n t 
Timothy O ' N e i l l , C l a i m a n t ' s A t t o r n e y 
Rhoten, Rhoten e t a l . , A t t o r n e y s 
Tooze, K e r r e t a l . , A t t o r n e y s 
C a r l M. D a v i s , A t t o r n e y 

Reviewed by Board Members Barnes and F e r r i s . 

Claimant r e q u e s t s review o f Referee Q u i l l i n a n ' s 
found t h a t c l a i m a n t i s a domestic s e r v a n t w i t h i n t h e 
ORS 656.027(1) and thus excluded from coverage under 
Compensation A c t . 

As t o t h e n a t u r e o f the work a c t u a l l y performed by c l a i m a n t , 
t h i s case i s i n d i s t i n g u i s h a b l e from Gunter v. Mersereau, 7 Or App 
470 ( 1 9 7 1 ) . The o n l y unique f a c t i n t h i s case, not i n v o l v i n g t h e 
n a t u r e o f t h e c l a i m a n t ' s work a c t i v i t i e s , i s t h a t c l a i m a n t was not 
h i r e d by t h e homeowner. I n s t e a d , c l a i m a n t was h i r e d by a commer
c i a l t r u s t company a c t i n g i n t h e c a p a c i t y o f c o n s e r v a t o r f o r t h e 
homeowner, who i s l e g a l l y incompetent. 
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o r d e r w h i c h 
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We adopt the Referee's f i n d i n g s , which i n c l u d e t h e f o l l o w i n g , 
as our own: 

"Pioneer T r u s t Company p a i d c l a i m a n t 
d i r e c t l y from Zosel's [ t h e homeowner's] 
ass e t s w i t h t r u s t fund checks, as w e l l as 
p a y i n g f o r o t h e r s e r v i c e s such as m a i n t e 
nance and r e p a i r o f t h e house. Pioneer's 
s o l e f u n c t i o n was t o a c t as a ' b i l l payer' 
on b e h a l f o f Z o s e l . Pioneer e x e r c i s e d no 
c o n t r o l o r r i g h t t o c o n t r o l over the manner 
i n which c l a i m a n t performed her j o b w h i l e 
i n Zosel's home. At no t i m e d i d Pioneer 
pay c l a i m a n t w i t h any o f i t s own funds." 

Claimant contends t h a t she does not f a l l w i t h i n t h e exemption 
p r o v i d e d by ORS 656.027(1) o r t h e r u l e o f Gunter, because h e r work 
was performed f o r t h e t r u s t company, a commercial e n t e r p r i s e , ~ a n d 
not f o r t h e i n v a l i d homeowner. Some p o s s i b l e support can be found 
f o r t h a t p o s i t i o n i n t h e f o l l o w i n g passage from Gunter: 

"The m o t i v a t i n g p h i l o s o p h y b e h i n d Workman's 
Compensation Acts i s t h a t t h e l o s s a r i s i n g 
from a c c i d e n t s i n i n d u s t r y should be 
d i s t r i b u t e d between t h e employer and 
consumer as a c o s t o f p r o d u c t i o n . The 
domestic s e r v a n t e x c e p t i o n r e c o g n i z e s t h a t 
t he homeowner, who r e c e i v e s no p e c u n i a r y 
p r o f i t from m a i n t a i n i n g h i s home, should 
not be made t o bear what would amount t o 
t h e t o t a l burden o f compensation 
p r o t e c t i o n . " 7 Or App a t 472. 

The c o u r t i n Gunter a l s o s t a t e d , however, t h a t : 

"The b u l k o f c l a i m a n t ' s d u t i e s , which were 
d i r e c t e d toward the care and convenience o f 
the i n v a l i d she a t t e n d e d , must be 
c o n s i d e r e d domestic i n n a t u r e . Indeed, 
t h e y were not u n l i k e those performed by 
persons commonly a s s o c i a t e d w i t h domestic 
s e r v i c e . That defendant may have h i r e d her 
because o f her t r a i n i n g as a nurse's a i d e 
does not a l t e r her s t a t u s under t h e A c t . 
The t r u e t e s t i s the n a t u r e o f t h e work 
a c t u a l l y doneT" (Emphasis s u p p l i e d . ) 7 Or 
App a t 47 3. 

We f i n d t h a t c l a i m a n t was n o t a s u b j e c t worker o f t h e Pioneer 
T r u s t Company, the a l l e g e d "employer." We f i n d t h a t c l a i m a n t was 
a domestic s e r v a n t w i t h i n t h e meaning of ORS 656.027(1), h i r e d as 
such by t h e i n v a l i d homeowner's c o n s e r v a t o r f o r t h e b e n e f i t o f the 
i n v a l i d homeowner. A c c o r d i n g l y , c l a i m a n t i s not e n t i t l e d t o 
r e c e i v e compensation under t h e A c t . 

ORDER 

The Referee's o r d e r dated May 4, 1982 i s a f f i r m e d . 
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DERONDO P. SHOUP, Cl a i m a n t WCB 80-05510., 
B o t t i n i & B o t t i n i , C l a i m a n t ' s A t t o r n e y s December 30, 1982 
Wolf, G r i f f i t h e t a l . , Defense A t t o r n e y s Order on Review 
L i n d s a y , Hart e t a l . , Defense A t t o r n e y s 
Reviewed by Board Members Barnes and Lewis. 

The SAIF C o r p o r a t i o n r e q u e s t s review o f Referee P f e r d n e r ' s 
o r d e r which s e t a s i d e i t s d e n i a l s o f c l a i m a n t ' s c l a i m . SAIF con
tends t h a t c l a i m a n t was t h e employe o f another e n t i t y a t t h e t i m e 
of t h e i n c i d e n t , or t h a t c l a i m a n t was a "borrowed employe" o f 
another e n t i t y or t h a t he was a j o i n t employe. I n h i s b r i e f on 
review, c l a i m a n t contends t h a t t h e Referee e r r e d i n f a i l i n g t o 
assess a p e n a l t y and a t t o r n e y fees a g a i n s t SAIF f o r u nreasonably 
denying t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c l a i m . 

We agree w i t h the Referee's a n a l y s i s and c o n c l u s i o n on a l l 
i s s u e s ; t h e r e f o r e , we a f f i r m and adopt h i s o r d e r , s u b j e c t t o t h e 
f o l l o w i n g comments c o n c e r n i n g c l a i m a n t ' s c o n t e n t i o n on r e v i e w . 

SAIF is s u e d two d e n i a l s o f c l a i m a n t ' s c l a i m . The f i r s t 
a l l e g e d t h a t , a t the time o f the a c c i d e n t , c l a i m a n t was a c t i n g i n 
h i s c a p a c i t y as a c o r p o r a t e o f f i c e r o f the Qunicy Water D i s t r i c t 
which had not e l e c t e d workers compensation coverage f o r i t s 
o f f i c e r s . A second d e n i a l a l l e g e d t h a t , a t t h e t i m e o f t h e i n j u r y 
c l a i m a n t was not "a s u b j e c t employee of t h e Qunicy Water D i s t r i c t . 

Claimant contends t h a t the Referee should have p e n a l i z e d SAIF 
f o r unreasonably r e f u s i n g t o concede t h a t c l a i m a n t was a s u b j e c t 
worker e n t i t l e d t o compensation under t h e A c t , and t h a t t h e o n l y 
i s s u e f o r r e s o l u t i o n was whose employe c l a i m a n t was when he was 
i n j u r e d . See ORS 656.307; OAR 436-54-332. Given t h e evidence i n 
t h i s case, SAIF's c o n t e n t i o n t h a t c l a i m a n t was. a c t i n g i n t h e capa
c i t y o f a c o r p o r a t e o f f i c e r a t t h e t i m e o f t h e a c c i d e n t i s a 
s l e n d e r reed indeed. N e v e r t h e l e s s , we f i n d t h a t SAIF had a l e g i t i 
mate b a s i s f o r making such a c o n t e n t i o n ; t h e r e f o r e , SAIF's d e n i a l 
of c o m p e n s a b i l i t y was not unreasonable. 

ORDER 

The Referee's o r d e r dated June 1, 1982 i s a f f i r m e d . 

Claimant's a t t o r n e y i s awarded $250 as and f o r a r e a s o n a b l e 
a t t o r n e y ' s fee f o r s e r v i c e s rendered on Board r e v i e w , p a y a b l e by 
t h e SAIF C o r p o r a t i o n . 
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NICK L. WARD, Claimant WCB 81-07174 
Do b l i e & F r a n c e s c o n i , C l a i m a n t ' s A t t o r n e y s December 30, 1982 
Schwabe, W i l l i a m s o n e t a l . , Defense A t t o r n e y Order on Review 

Reviewed by Board Members Barnes and F e r r i s . 

Claimant r e q u e s t s review o f t h a t p o r t i o n o f Referee Daron's 
o r d e r which g r a n t e d an o f f s e t o f an overpayment o f temporary t o t a l 
d i s a b i l i t y compensation a g a i n s t t h e award o f permanent p a r t i a l 
d i s a b i l i t y . The i n s u r e r c r o s s - a p p e a l s t h e Referee's award o f 10% 
permanent p a r t i a l d i s a b i l i t y f o r c l a i m a n t ' s low back i n j u r y . 

Claimant s u f f e r e d a compensable i n j u r y t o h i s low back on J u l y 
11, 1980 when he f e l l w h i l e c o n s t r u c t i n g a f l o o r f o r a m o b i l e home. 
On October 29, 1980 c l a i m a n t was r e l e a s e d f o r l i g h t d u t y work by 
Dr. Fleshman, h i s t r e a t i n g p h y s i c i a n , b u t t h e r e was no l i g h t work 
a v a i l a b l e f o r him a t t h a t t i m e . Claimant e v e n t u a l l y went back t o 
work i n May o f 1981 when h i s employer found a l i g h t d u t y j o b f o r 
him. On February 11, 1981 Dr. Fleshman r e p o r t e d t h a t c l a i m a n t ' s 
back was s t a b l e . Dr. Fleshman a l s o r e p o r t e d on A p r i l 1, 1981 t h a t 
c l a i m a n t had r e s i d u a l p a i n and d i s a b i l i t y from t h e i n j u r y . Claim
a n t was examined by Orthopaedic C o n s u l t a n t s on June 9, 1981. They 
opine d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y and t h a t he s u f f e r e d 
no permanent impairment as a r e s u l t o f the i n j u r y . 

C laimant's c l a i m was c l o s e d on J u l y 16, 1981 by a Determina
t i o n Order which awarded temporary t o t a l d i s a b i l i t y from J u l y 12 
t h r o u g h September 21, 1980 and temporary p a r t i a l d i s a b i l i t y from 
September 22, 1980 t h r o u g h February 11, 1981. No permanent 
d i s a b i l i t y was awarded. The i n s u r e r had p a i d temporary d i s a b i l i t y 
compensation t o c l a i m a n t f o r t h e p e r i o d from February 11 t o t h e 
d a t e he r e t u r n e d t o work i n May, 1981. The i n s u r e r argues t h a t i t 
i s e n t i t l e d t o o f f s e t t h i s overpayment a g a i n s t the award o f perma
nent d i s a b i l i t y and t h a t c l a i m a n t has not s u f f e r e d any permanent 
d i s a b i l i t y . 

As t o t h e l a t t e r i s s u e , we a f f i r m and adopt t h e Referee's 
f i n d i n g s and c o n c l u s i o n t h a t c l a i m a n t i s e n t i t l e d t o an award o f 
10% permanent p a r t i a l d i s a b i l i t y f o r h i s low back i n j u r y . 

The i n s u r e r ' s a l l e g e d e n t i t l e m e n t t o an o f f s e t p r e s e n t s a more 
d i f f i c u l t problem. The g e n e r a l r u l e i s t h a t an i n s u r e r i s a l l o w e d 
t o o f f s e t overpayments o f temporary d i s a b i l i t y a g a i n s t f u t u r e p e r 
manent d i s a b i l i t y awards. Mark L. Side, 34 Van N a t t a 661 ( 1 9 8 2 ) . 
We have rec o g n i z e d an e x c e p t i o n t o t h a t g e n e r a l r u l e i n Ruby J. 
Hampton, 30 Van N a t t a 708 (1 9 8 1 ) . R e l y i n g on Hampton, c l a i m a n t 
argues t h a t t he o f f s e t s h o u l d not be a l l o w e d i n t h i s case because 
he was not a d v i s e d t h a t he c o u l d r e t u r n t o work d u r i n g t h e p e r i o d 
i n q u e s t i o n . The Referee found the p r e s e n t f a c t s s u f f i c i e n t l y d i f 
f e r e n t t o remove t h i s case from t h e l i m i t e d Hampton e x c e p t i o n . We 
agree. 

The c l a i m a n t i n Hampton was examined by Orthopaedic Consul
t a n t s a t t h e i n s u r e r ' s r e q u e s t . They found her t o be s t a t i o n a r y 
and a b l e t o r e t u r n t o work. T h e i r f i n d i n g s , however, were n o t 
r e l a y e d t o t h e c l a i m a n t u n t i l more tha n a month a f t e r t h e examina
t i o n . Claimant d i d not work or seek work d u r i n g t h i s p e r i o d 
because she had been i n s t r u c t e d not t o do so by her own t r e a t i n g 
d o c t o r . Upon l e a r n i n g t h a t her employer c o n s i d e r e d her a b l e t o 
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r e t u r n t o work, she went back t o her j o b i m m e d i a t e l y . The i n s u r e r 
a s s e r t e d t h a t t h e y were e n t i t l e d t o o f f s e t t h e temporary d i s a b i l i t y 
p a i d between t h e d a t e o f t h e Orthopaedic C o n s u l t a n t s ' e x a m i n a t i o n 
and t h e da t e c l a i m a n t r e t u r n e d t o work. We h e l d t h a t , a l t h o u g h 
c l a i m a n t was i n f a c t a b l e t o work d u r i n g t h e p e r i o d i n q u e s t i o n , i t 
would have been " g r o s s l y u n f a i r " t o deny t h e c l a i m a n t income f o r 
th e p e r i o d i n q u e s t i o n due t o circu m s t a n c e s c o m p l e t e l y beyond her 
c o n t r o l . 

I n t h i s case, by c o n t r a s t , i t was c l a i m a n t ' s own t r e a t i n g 
d o c t o r who pronounced him t o be s t a t i o n a r y and a b l e t o r e t u r n t o 
m o d i f i e d work. We t h i n k t h a t d i f f e r e n c e produces a d i s t i n c t i o n . 
Independent m e d i c a l examiners h i r e d by an i n s u r e r have no d u t y t o 
i n f o r m a c l a i m a n t o f t h e i r f i n d i n g s ; we b e l i e v e t h e y g e n e r a l l y do 
not d i r e c t l y i n f o r m a c l a i m a n t o f t h e i r f i n d i n g s . A c l a i m a n t ' s 
own t r e a t i n g p h y s i c i a n , on t h e o t h e r hand, sh o u l d have some d u t y 
t o communicate f i n d i n g s t o h i s o r her p a t i e n t , a t l e a s t f i n d i n g s 
as i m p o r t a n t as a medi c a l r e l e a s e - t o - w o r k , and we b e l i e v e t h a t 
t r e a t i n g d o c t o r s do g e n e r a l l y i n f o r m p a t i e n t s o f t h e i r f i n d i n g s . 

Claimant t e s t i f i e d i n t h i s case t h a t h i s t r e a t i n g d o c t o r d i d 
not i n f o r m him of h i s r e l e a s e t o work. Even i f we were t o accep t 
t h a t t e s t i m o n y , we are not w i l l i n g t o extend t h e Hampton r a t i o n a l e 
t o t h i s k i n d o f s i t u a t i o n . A t r e a t i n g p h y s i c i a n i s s e l e c t e d by a 
c l a i m a n t t o p r o v i d e b o t h needed s e r v i c e s and a d v i c e . A c l a i m a n t , 
not an i n d u s t r i a l i n s u r e r , has c o n t r o l over h i s o r h e r t r e a t i n g 
d o c t o r . We were concerned i n Hampton w i t h "gross u n f a i r n e s s " and 
we here conclude i t would be u n f a i r t o f o r c e an i n d u s t r i a l i n s u r e r 
t o bear a f i n a n c i a l burden c r e a t e d by the f a i l u r e o f a c l a i m a n t ' s 
p h y s i c i a n t o a d e q u a t e l y communicate w i t h h i s p a t i e n t . 

We, t h e r e f o r e , conclude t h a t t h e i n s u r e r i s e n t i t l e d t o o f f s e t 
t h e overpayment o f temporary d i s a b i l i t y compensation a g a i n s t c l a i m 
a n t ' s award o f permanent p a r t i a l d i s a b i l i t y . 

ORDER 

The Referee's o r d e r d a t e d A p r i l 7, 1982 i s a f f i r m e d . 

WHITSELL TRUST, Employer WCB 81-05294 
C a r l M. D a v i s , A t t o r n e y December 30, 1982 

Order on Review 
Reviewed by Board Members Lewis and Barnes. 

The t r u s t e e f o r W h i t s e l l T r u s t , a f a m i l y b u s i n e s s o p e r a t e d as 
a bus i n e s s t r u s t , r e q u e s t s r e v i e w o f Referee S e i f e r t ' s o r d e r which 
upheld t h e Workers' Compensation Department's o r d e r which concluded 
t h a t W h i t s e l l T r u s t was a noncomplying employer w i t h i n t h e meaning 
of ORS 656.005(18). The s o l e i s s u e p r e s e n t e d on re v i e w i s whether 
t h e W h i t s e l l T r u s t was an employer on t h e dat e s i n q u e s t i o n . 

The Board a f f i r m s and adopts t h e o r d e r o f t h e Referee. 

ORDER 

The Referee's o r d e r dated May 7, 1982 i s a f f i r m e d . 
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NOBLE E. WILSON, Claimant WCB 81-01096 
A r t h u r Barrows, C l a i m a n t ' s A t t o r n e y December 30, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 
Reviewed by Board Members Lewis and F e r r i s . 

Claimant has r e q u e s t e d r e v i e w o f Referee W i l l i a m s ' o r d e r which 
uphe l d t h e i n s u r e r ' s d e n i a l o f c o m p e n s a b i l i t y o-f a s u r g i c a l p r o c e 
d u r e . The s o l e i s s u e i s t h e c o m p e n s a b i l i t y o f t h e s u r g e r y , known 
as a s e p t o r h i n o p l a s t y . We r e v e r s e . 

Claimant i s a p o l i c e o f f i c e r by p r o f e s s i o n . I n 1975^he 
f r a c t u r e d h i s nose i n a n o n i n d u s t r i a l , noncompensable f a l l f r om a 
l a d d e r a t h i s home w h i l e engaged i n the r e p a i r o f h i s house. As a 
r e s u l t o f t h a t i n j u r y t h e r i g h t s i d e o f h i s nose became p a r t i a l l y 
o b s t r u c t e d . The degree o f o b s t r u c t i o n a t t h a t t i m e may have been 
enhanced by the f a c t t h a t t h e t i p o f c l a i m a n t ' s nose, e i t h e r 
c o n g e n i t a l l y or as a r e s u l t o f t h e a g i n g p r o c e s s , was s i t u a t e d 
s l i g h t l y o f f c e n t e r from t h e m i d l i n e o f t h e nose. C o r r e c t i v e 
s u r g e r y was recommended a t t h a t t i m e , b u t c l a i m a n t e l e c t e d t o 
f o r e g o s u r g e r y . 

I n 1977 c l a i m a n t ' s nose was a g a i n f r a c t u r e d i n t h e course o f 
e f f e c t i n g t h e a r r e s t o f persons suspected o f c r i m i n a l a c t i v i t y . 
The i n j u r y was accepted as compensable. The f r a c t u r e i n v o l v e d b o t h 
t h e dorsum ( t h e e x t e r n a l j u n c t u r e o f t h e l a t e r a l s u r f a c e s o f t h e 
nose) and t h e septum ( t h e i n t e r n a l t i s s u e s e p a r a t i n g t h e n o s t r i l s ) . 
As t h e f r a c t u r e h e a l e d , t h e dorsum and septum h e a l e d o f f c e n t e r t o 
t h e l e f t o f m i d l i n e and a prominent lump developed on t h e dorsum. 
Surgery was a g a i n recommended, b u t because o f h i s f e a r o f s u r g i c a l 
p r o c e d u r e s g e n e r a l l y , c l a i m a n t d e c l i n e d t h e recommendation a t t h a t 
t i m e . 

One o f the e f f e c t s o f the manner i n which t h e 1977 f r a c t u r e 
h e a l e d may have been t o f u r t h e r o b s t r u c t t h e r i g h t n o s t r i l and/or 
cause o b s t r u c t i o n o f the l e f t n o s t r i l . I n t h e years f o l l o w i n g t h e 
i n d u s t r i a l i n j u r y , c l a i m a n t ' s l e f t n o s t r i l began c o l l a p s i n g liiore, 
c a u s i n g o b s t r u c t i o n i n h i s b r e a t h i n g . The evidence i n d i c a t e s t h a t 
t h e f u r t h e r p o s t - i n j u r y c o l l a p s i n g o f the l e f t n o s t r i l p r o b a b l y i s 
t h e r e s u l t o f the a g i n g process and not d i r e c t l y r e l a t e d t o t h e 
i n j u r y . 

The p a r t i e s have argued t h i s case and the Referee d e c i d e d i t 
as i f t h e i s s u e s was whether t h e r e was a m a t e r i a l c o n t r i b u t i o n from 
t h e 1977 i n j u r y t o t h e o b s t r u c t i o n i n c l a i m a n t ' s b r e a t h i n g which 
u l t i m a t e l y l e d him t o e l e c t s u r g i c a l i n t e r v e n t i o n . We r e g a r d t h e 
r e l a t i v e degree o f o b s t r u c t i o n from the v a r i o u s o c c u p a t i o n a l and 
n o n o c c u p a t i o n a l sources as a "red h e r r i n g " i s s u e . I t i s u n d i s p u t e d 
t h a t , as a d i r e c t r e s u l t o f the 1977 on t h e j o b i n j u r y , c l a i m a n t ' s 
nose h e a l e d i n a deformed f a s h i o n . Under ORS 656.245, c l a i m a n t i s 
e n t i t l e d t o medical t r e a t m e n t t o r e t u r n c l a i m a n t ' s nose as n e a r l y 
as p o s s i b l e t o i t s p r e - i n j u r y c o n d i t i o n . Mary Ann H a l l , 31 Van 
N a t t a 56 ( 1 9 8 1 ) . The f a c t t h a t t h e s u r g e r y t o c o r r e c t t h e compen
s a b l e r e s i d u a l s o f h i s i n d u s t r i a l i n j u r y i n c i d e n t a l l y may r e l i e v e 
c l a i m a n t o f n a s a l o b s t r u c t i o n caused p r i m a r i l y by an o f f t h e j o b 
i n j u r y and c o n g e n i t a l c o n d i t i o n s does not render t h e s u r g e r y 
noncompensable. Rebecca H a c k e t t , 34 Van N a t t a 460 ( 1 9 8 2 ) , a f f ' d , 
60 Or App 328 (1982") 
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L i k e w i s e , t h e f a c t t h a t c l a i m a n t was w i l l i n g t o l i v e w i t h t h e 
r e s i d u a l s o f t h e compensable i n j u r y f o r s e v e r a l y e a r s u n t i l he 
overcame h i s f e a r o f s u r g e r y does not negate t h a t one o f t h e 
p r i m a r y purposes and e f f e c t s o f t h e s u r g e r y was t o c o r r e c t t h e 
r e s i d u a l damage from t h e i n d u s t r i a l i n j u r y . A l t h o u g h t h e need f o r 
s u r g e r y may have had i t s r o o t s i n t h e 1975 i n j u r y and c o n g e n i t a l 
c o n d i t i o n s , t h e 1977 i n j u r y p a t h o l o g i c a l l y worsened c l a i m a n t ' s 
nose ( l i t e r a l l y a l t e r i n g i t s c o u r s e ) , and c o n t r i b u t e d t o t h e need 
f o r s u r g e r y . Claimant's t r e a t i n g p h y s i c i a n and surgeon t e s t i f i e d 
t h a t t h e s u r g e r y he d i d f o l l o w i n g t h e 1977 i n j u r y was more 
e x t e n s i v e t h a n t h a t which would have been done as a r e s u l t o f t h e 
1975 i n j u r y . 

Thus, w i t h one e x c e p t i o n , we f i n d t h e s u r g i c a l p r o c e d u r e t o be 
compensable. We a r e not persuaded by the evidence b e f o r e us t h a t 
t h e c o n g e n i t a l d r o o p i n g o f the t i p o f c l a i m a n t ' s nose was i n any 
manner a f f e c t e d by t h e 1977 i n j u r y , nor does i t appear t h a t t h e 
s u r g e r y t o c o r r e c t t h e r e s i d u a l s o f t h e 1977 i n j u r y n e c e s s a r i l y 
r e q u i r e d c o r r e c t i o n o f t h a t c o n d i t i o n ! I t may have been c o n v e n i e n t 
t o t a k e care o f a l l d e f e c t s i n t h e same s u r g e r y , b u t i t does not 
appear t h a t t h e nose t i p c o r r e c t i o n was r e q u i r e d . T h e r e f o r e , t o 
the e x t e n t t h a t t h e c o s t o f the s u r g e r y can be a p p o r t i o n e d t o 
exclude t h a t p a r t a t t r i b u t a b l e t o c o r r e c t the nose t i p d e f e c t , t h e 
i n s u r e r s h o u l d not be l i a b l e t o pay f o r t h a t p a r t . 

ORDER 

The Referee's o r d e r dated May 7, 1982 i s r e v e r s e d . The 
i n s u r e r ' s d e n i a l dated January 20, 1981 i s s e t a s i d e and t h e c l a i m 
remanded f o r acceptance i n accordance w i t h law, except t h a t t h e 
i n s u r e r s h a l l not be l i a b l e f o r t h a t p o r t i o n o f t h e s u r g e r y t o 
c o r r e c t t h e t i p o f c l a i m a n t ' s nose. Claimant's counsel i s awarded 
$1200 as and f o r a reasonable a t t o r n e y ' s f e e f o r h i s s e r v i c e s a t 
h e a r i n g and on r e v i e w , payable by t h e i n s u r e r . 

CHARLES L. WRAY, Cla i m a n t WCB 81-3604 
Bloom, Marandas & S l y , C l a i m a n t ' s A t t o r n e y s December 30, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 

Reviewed by Board Members Barnes and Lewis. 

The SAIF C o r p o r a t i o n r e q u e s t s and c l a i m a n t c r o s s - r e q u e s t s 
r e v i e w o f Referee Menashe's o r d e r which awarded c l a i m a n t 75% 
unscheduled permanent p a r t i a l low back d i s a b i l i t y , t h a t b e i n g an 
i n c r e a s e o f 50% over and above t h e A p r i l 28, 1980 D e t e r m i n a t i o n 
Order, s e t a s i d e SAIF's d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m and 
o r d e r e d SAIF t o p r o v i d e c l a i m a n t b e n e f i t s f o r temporary t o t a l d i s 
a b i l i t y from December 29, 1980 t o March 19, 1981, assessed a 25% 
p e n a l t y a g a i n s t SAIF on t h e compensation due c l a i m a n t from March 7, 
t o March 19, 1981, and deni e d c l a i m a n t ' s r e q u e s t f o r t h e payment o f 
b i l l s f o r c e r t a i n m edical r e p o r t s . 

The o n l y i s s u e r a i s e d by SAIF f o r r e v i e w i s t h e e x t e n t o f 
c l a i m a n t ' s d i s a b i l i t y . SAIF contends t h a t t h e Referee's award was 
e x c e s s i v e . ' Claimant c r o s s - a p p e a l s c o n t e n d i n g t h a t he i s e n t i t l e d 
t o permanent and t o t a l d i s a b i l i t y , t h a t he i s e n t i t l e d t o t i m e l o s s ^ 
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b e n e f i t s from December 29, 1980 t o A p r i l 19, 1981, r a t h e r t h a n from 
December 29, 1980 t o March 19, 1981 as o r d e r e d by t h e Referee, and 
that' t h e Referee e r r e d i n not o r d e r i n g SAIF t o reimburse him f o r 
t h e c o s t o f f o u r m e d i c a l r e p o r t s . 

We adopt the Referee's f i n d i n g s o f f a c t as our own. 

I 

The Referee found t h a t t h e preponderance o f the m e d i c a l e v i 
dence d i d not i n d i c a t e t h a t c l a i m a n t was t o t a l l y i n c a p a c i t a t e d on a 
m e d i c a l b a s i s a l o n e . We agree w i t h t h a t c o n c l u s i o n . The m e d i c a l 
consensus i s t h a t c l a i m a n t i s s t i l l capable o f employment i n l i g h t 
o r s e d e n t a r y work and c l a i m a n t demonstrated such a c a p a c i t y by h i s 
work f o r a r e a l e s t a t e s a l e s company f o r a p p r o x i m a t e l y a seven 
month p e r i o d i n 1980, a l t h o u g h he e v e n t u a l l y had t o q u i t as a 
r e s u l t o f back p a i n . 

W i t h r e g a r d t o nonmedical f a c t o r s , t h e Referee concluded t h a t 
a l t h o u g h c l a i m a n t was 62 years o l d , h i s p a s t work e x p e r i e n c e i n a 
v a r i e t y of areas and v a r i o u s s k i l l s such as a b i l i t y as a c o u n s e l o r 
( c l a i m a n t i s a d o c t o r o f d i v i n i t y ) . a n d apparent a b i l i t y t o speak, 
read and w r i t e German and Japanese f l u e n t l y and French p a s s a b l y , 
made h i s employment o u t l o o k very r e a l i s t i c , d e s p i t e t h e f a c t t h a t 
he i s now p r e c l u d e d from heavy work. The Referee a d d i t i o n a l l y 
c oncluded t h a t c l a i m a n t had not demonstrated reasonable e f f o r t s t o 
o b t a i n employment c o m p a t i b l e w i t h h i s d i s a b i l i t y and t h a t , i n view 
of.many i n c o n s i s t e n c i e s and d i s c r e p a n c i e s , he viewed c l a i m a n t ' s 
t e s t i m o n y w i t h c a u t i o n . We agree. 

Claimant a d d i t i o n a l l y argues t h a t t h e Referee e r r e d i n h i s 
r e f u s a l t o take i n t o c o n s i d e r a t i o n c l a i m a n t ' s " p r e - e x i s t i n g " h e a r t 
c o n d i t i o n and headaches i n making h i s award. A l t h o u g h t h a t p o i n t 
i s d e b a t a b l e , we f i n d t h a t even c o n s i d e r i n g these c o n d i t i o n s , 
c l a i m a n t i s n o t p e r m a n e n t l y and t o t a l l y d i s a b l e d . Claimant's h e a r t 
c o n d i t i o n and headaches never caused him any p a r t i c u l a r l y s u b s t a n 
t i a l problems, even w h i l e he was engaged i n an o c c u p a t i o n r e q u i r i n g 
s t r e n u o u s p h y s i c a l l a b o r . 

I n summary, we agree w i t h t h e Referee t h a t c l a i m a n t has not 
demonstrated t h a t he i s permanently and t o t a l l y d i s a b l e d . A l t h o u g h 
SAIF argues t h a t t h e permanent p a r t i a l d i s a b i l i t y award was exces
s i v e , we do not f i n d s u f f i c i e n t reason t o d i s a g r e e w i t h t h e 
Referee's f i n d i n g . 

I I 

We d i s a g r e e w i t h c l a i m a n t ' s c o n t e n t i o n t h a t he i s e n t i t l e d t o 
an a d d i t i o n a l month o f t i m e l o s s b e n e f i t s . Claimant's argument 
appears t o be based p r i m a r i l y on Dr. Reynolds' r e p o r t o f May 5, 
1981, which s t a t e s : "Also enclosed i s a p r i o r l e t t e r w r i t t e n t o 
Ms. Sherry W i l t s e i n d i c a t i n g d i s a b i l i t y from 12-29-80 t o r e t u r n t o 
work on 4-19-81." (Emphasis added.) Dr. Reynolds' e a r l i e r l e t t e r 
o f March 19, 1981 i n d i c a t e s t h a t t i m e l o s s was a u t h o r i z e d f o r t h e 
c l a i m a n t from December 29, 1980 u n t i l t h e d a t e o f t h e l e t t e r . I t 
would thus appear t h a t t h e r e f e r e n c e t o A p r i l 19, 1981 i n Dr. 
Reynolds' l e t t e r o f May 5, 1981 was a t y p g r a p h i c a l e r r o r , and t h a t 
he a c t u a l l y meant t o s t a t e March 19, 1981. The Referee a p p a r e n t l y 
so i n t e r p r e t e d i t , and we agree. 
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I l l 

The f i n a l i s s u e i n v o l v e s c l a i m a n t ' s r e q u e s t f o r SAIF t o 
reimb u r s e him f o r t h e c o s t o f f o u r medical r e p o r t s . The Referee 
found t h a t the r e p o r t s were generated f o r l i t i g a t i o n purposes. We 
agree. I n f a c t , c l a i m a n t ' s a t t o r n e y i n d i c a t e d a t th e h e a r i n g t h a t 
he i n i t i a l l y requested those r e p o r t s f o r purposes o f a s o c i a l 
s e c u r i t y c l a i m f o r which he was r e p r e s e n t i n g t h e c l a i m a n t . 

I t i s t h e l o n g - s t a n d i n g r u l e i n workers compensation cases 
t h a t l i t i g a t i o n r e p o r t s a r e not a r e c o v e r a b l e m e d i c a l expense 
under ORS 656.245. John A. Mayer, 7 Van N a t t a 278 (1 9 7 1 ) ; R i c h a r d 
S t i n s o n , 29 Van N a t t a 469 (1 9 8 0 ) ; C l a r a Peoples, 31 Van N a t t a 134 
(19 8 1 ) ; D a n i e l B a l l , 34 Van N a t t a 100 (198 2 ) . ORS 656.245 r e f e r s 
t o t h e c o s t s o f p r o v i d i n g "medical s e r v i c e s f o r c o n d i t i o n s 
r e s u l t i n g from the i n j u r y f o r such p e r i o d as t h e n a t u r e o f t h e 
i n j u r y o r t h e process o f t h e r e c o v e r y r e q u i r e s , " i n c l u d i n g 
" m e d i c a l , s u r g i c a l , h o s p i t a l , n u r s i n g , ambulances and o t h e r 
r e l a t e d s e r v i c e s , and drugs, medicine, c r u t c h e s and p r o s t h e t i c 
a p p l i c a n c e s , braces and s u p p o r t s and where necessary, p h y s i c a l 
r e s t o r a t i v e s e r v i c e s . " Conspicuous by i t s absence i s any 
r e f e r e n c e t o l i t i g a t i o n expenses a s s o c i a t e d w i t h s e c u r i n g t h e 
r i g h t t o compensation. 

Claimant argues t h a t t h e r u l e i n workers compensation cases 
t o t h e e f f e c t t h a t l i t i g a t i o n r e p o r t s are not a r e c o v e r a b l e 
expense under ORS 656.245 i s i n c o n s i s t e n t w i t h t h e r u l e i n 
p e r s o n a l i n j u r y cases, c i t i n g Chopp v. M i l l e r , 264 Or 138 ( 1 9 7 2 ) . 
I t does appear t h a t Chopp su p p o r t s t h e p r o p o s i t i o n t h a t t h e c o s t 
of m e d i c a l r e p o r t s p r e p a r e d f o r l i t i g a t i o n purposes a r e a 
r e c o v e r a b l e i t e m o f damages, a l t h o u g h t h e r e are no subsequent 
cases t h a t a m p l i f y on Chopp. However, t h e r e a r e a l s o s i t u a t i o n s 
i n which such m a t t e r s would be p a r t o f a p o s t - l i t i g a t i o n c o s t 
b i l l . See ORCP 68. By c o n t r a s t , t h e r e i s no p r o v i s i o n f o r t h e 
p r e v a i l i n g p a r t y r e c o v e r i n g c o s t s i n p r o c e e d i n g s b e f o r e t h i s 
agency. We adhere t o th e p o s i t i o n t h a t m e d i c a l r e p o r t s o b t a i n e d 
f o r l i t i g a t i o n purposes are n o t r e i m b u r s e a b l e under ORS 656.245. 

ORDER 

The Referee's o r d e r dated January 27, 1982 i s a f f i r m e d . 

C l a i m a n t ' s a t t o r n e y i s awarded an a t t o r n e y ' s f e e o f $450 f o r 
s e r v i c e s b e f o r e the Board, payable by SAIF. 
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I N T H E C O U R T O F A P P E A L S O F T H E 
S T A T E O F O R E G O N 

A S S O C I A T E D R E F O R E S T A T I O N 
C O N T R A C T O R S , INC. , 

Respondent - Cross-Appellant, 
v. 

S T A T E W O R K E R S ' C O M P E N S A T I O N 
B O A R D et al, 
Defendants, 

H O E D A D S , INC. , 
Appellant - Cross-Respondent. 

(No. 104293, C A A20491) 

Appeal from Circuit Court, Marion County. 

Wallace P. Carson, Judge. 

Argued and submitted March 10, 1982. 

Michael B . Goldstein, Eugene, argued the cause for 
appellant - cross-respondent. With him on the briefs was 
Goldstein, Drescher & Spring, Eugene. 

E m i l R. Berg, Portland, argued the cause for respondent 
- cross-appellant. With him on the brief were John R. 
Barker, and Wolf, Griffith, Bittner, Abott & Roberts, Port
land. 

Before Richardson, Presiding Judge, and Thornton and 
V a n Hoomissen, Judges. 

V A N H O O M I S S E N , J . 

Affirmed. 

350 Assoc. Reforestation v. State Workers' Comp. Bd 

V A N H O O M I S S E N , J . 

Plaintiff, a trade association representing the in
terests of reforestation companies, brought this action for a 
declaratory judgment that defendant Hoedads,1 a coopera
tive engaged in the tree-planting business, is subject to the 
workers' compensation law, ORS ch 656. 

The parties entered into a lengthy stipulation that 
described the structure and operation of Hoedads. The trial 
court entered a declaratory judgment. Hoedads appeal, 
claiming that: (1) its purchase of workers' compensation 
insurance on the eve of trial made the controversy moot; (2) 
plaintiff lacks standing to bring the action; and (3) the trial 
court was incorrect on the merits. Plaintiff cross-appeals, 
claiming that, in addition to the declaratory judgment, the 
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trial court should have issued an injunction directing the 
workers' compensation agencies to require Hoedads to ob
tain workers' compensation coverage. 

Hoedads first maintains that the entire contro
versy is moot, because it voluntarily purchased workers' 
compensation insurance on the eve of trial. Hoedads may 
have purchased the insurance, but it refused to agree that 
it was legally required to do so. Hoedads can cancel the 
coverage at any %ime, subjecting it to a penalty of ten 
percent of the estimated annual premium, or can let the 
policy expire after the end of one year without paying a 
penalty. Hoedads voted to obtain coverage once before but 
later changed its decision. 

We do not agree that the issue is moot. Voluntary 
cessation of allegedly illegal conduct will not moot a case 
unless it is clear that the allegedly wrongful behavior could 
not reasonably be expected to recur. Gates v. McClure, 284 
Or 685, 588 P2d 32 (1978). Here, Hoedads has refused to 
agree it is required to maintain coverage or to promise that 
it will voluntarily maintain it for any period of time. 2 The 
penalty it would incur for cancellation is substantial, but 

1 Another defendant cooperative does not appeal. The State of Oregon, the 
Workers' Compensation Board and its members and the Workers' Compensation 
Department and its director were also named as defendants. 

2 At the beginning of trial, plaintiff offered to enter into a consent judgment 
with Hoedads to the effect that Hoedads is a subject employer. Hoedads refused. 

Cite as 59 Or App 348 (1982) 351 

not prohibitive when considered in the light of Hoedads' 
total revenues. The essential controversy in this declara
tory judgment action remains: plaintiff contends and 
defendant denies that defendant is legally required to 
maintain coverage for its workers. 

Plaintiff bases its standing to bring this action on 
the direct economic harm it has suffered as a result of 
Hoedads' allegedly illegal conduct. Hoedads argues that 
economic harm alone is legally insufficient to confer stand
ing without a showing that the statute allegedly trans
gressed was designed to protect against that type of harm, 
citing Hardin v. Kentucky Utilities Co., 390 U S 1, 88 S Ct 
651, 19 L E d 2d 787 (1968). Both parties ignore the stand
ing requirement of the Declaratory Judgments Act: 

"Any person * * * whose rights, status or other legal 
relations are affected by a * * * statute * * * may have 
determined any question of construction or validity arising 
under any such * * * statute * * * and obtain a declaration 
of rights, status or other legal relations thereunder." ORS 
28.020. 

Plaintiff asks for a construction of the workers' compensa
tion statutes; that is, whether they apply to cooperatives. 
Plaintiff's "rights, status or other legal relations" are cer
tainly affected by such statutes in that plaintiff is required 
to purchase workers' compensation insurance for its em
ployees. 
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We conclude that plaintiff alleged and proved 
enough personal stake in the outcome of this case to have 
standing here. Several of plaintiff's member companies 
offered evidence that Hoedads had underbid them and 
obtained reforestation contracts, with the cost of workers' 
compensation insurance to the member company more than 
equalling the amount by which Hoedads' bid was lower. 3 I n 
an action for a declaratory judgment, such concrete arid 
identifiable harm as this, directly caused by the allegedly 
illegal conduct of defendant, is sufficient to confer standing 
without regard to the class of persons protected by the 
statute defendant is alleged to have violated. The economic 

3 The record indicates that the cost of workers' compensation insurance in the 
reforestation industry varies between 11 and 16 percent of the gross amount of 
bids. 
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harm suffered by plaintiffs' members, and the substantial 
advantage defendant enjoys because of the absence of com
pensation insurance expense, is sufficient to insure that 
the questions will be framed with the necessary specificity, 
that the issues will be contested with the necessary ad-
verseness and that the litigation will be pursued with the 
necessary vigor. See Budget Rent-A-Car v. Multnomah Co., 
287 Or 93, 597 P2d 1232 (1979). 

The substantive issue in this case is whether 
defendant is a subject employer under the workers' com
pensation statutes. "Employer" is defined as 

" * * * any person * * * who contracts to pay a remunera
tion for and secures the right to direct and control the 
services of any person." ORS 656.005(14). 

A subject employer, required by ORS 656.017 to provide 
workers' compensation coverage for all subject workers, is 
defined as an employer who employs one or more subject 
workers. ORS 656.023. Subject workers are defined as "all 
workers," with certain exceptions to be discussed. A worker 
is defined as "any person * * * who engages to furnish 
services for a remuneration, subject to the direction and 
control of an employer * * * " ORS 656.005(28). 

Hoedads makes two separate arguments that it is 
not a subject employer: (1) when its members perform 
labor and receive in return a percentage of the profits of the 
cooperative, they are not furnishing services "for remuner
ation" under ORS 656.005(28); and (2) because its workers 
participate in the business as partners, they are exempt 
from coverage under ORS 656.027(7). 

Hoedads is a cooperative incorporated under ORS 
chapter 62. Membership in the cooperative has varied over 
the past few years between 150 and 400 workers, with 
membership of 200 at the time of trial. The cooperative is 
organized on the basis of crews, ranging in size from 12 to 
30 members. I n order to join the cooperative, a prospective 
member must join and maintain membership in a crew. 
Each crew has the right to decide its own membership. A 
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crew has the power to terminate a member; if it does, the 
terminated person has thirty days in which to gain mem
bership on another crew or lose membership in the coopera
tive. Each crew member has one vote in the crew and in 

Cite as 59 Or App 348 (1932) 353 

general cooperative meetings and receives a share of gross 
profits, after a deduction for administrative expenses, in 
proportion to the amount of work performed. See ORS 
62.415(1). Each member must pay a $2,000 membership 
fee, usually paid through a deduction from earnings. This 
fee is refunded to the worker on termination from the 
cooperative. 

There is an annual turnover rate in membership of 
approximately 25 to 30 percent. Neither the Articles of 
Incorporation nor the Bylaws provide a method by which 
the cooperative itself, as opposed to a crew, can terminate a 
member; however, the cooperative can remove an entire 
crew, without cause, by a two-thirds vote of the governing 
council, ratified by a majority vote of the membership at 
large. A crew's right of termination has been exercised in 
the past. A crew member may voluntarily leave the 
cooperative without cause and without notice, without in
curring liability. 

The council is the governing body of the coopera
tive. Each crew elects one member to the council, which 
sets policy for the cooperative, creates a budget for its 
administration, sets compensation for officers and mem
bers performing administrative duties, bids on contracts 
and assigns contract work to the crews, who have the right 
to refuse work on a given job. When on the job, each crew 
supplies a "non-planting foreperson" (NPF). This job is 
usually rotated on a daily basis. The N P F serves as liaison 
between the crew members actually doing the tree planting 
and the government inspector. The planting must be done 
according to exacting specifications. 

Hoedads first argues that its members, who per
form labor in return for a share of profits in proportion to 
the amount of work performed, should not be considered as 
working for "remuneration" under ORS 656.005(28) and 
(14). It points out that, in the absence of profits, members • 
may not receive any compensation for their services. It 
urges that patronage dividends should be treated, not as 
remuneration, but as incidents of an ownership interest in 
the cooperative. 

The actualities of the relationship that member;;, 
workers bear to the cooperative belie Hoedads' argument^! 
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Members may be fired from their crews without cause, or 
an entire crew may be dropped. The turnover rate of work
ers is large, and members are free to leave the cooperative 
at will. The legislature chose the broad word "remunera
tion" to define a subject employer; we see no reason that the 
recompense that a worker receives for his labor should not 
be considered remuneration just because the amount varies 
with the profits of the organization. 

We also see no merit in Hoedads' contention that it 
is exempt from coverage as a partnership. ORS 656.027(7). 
Even accepting the proposition that cooperatives might be 
distinct entities for some purposes, but not for others,4 we 
disagree that Hoedads is essentially a partnership. A part
ner may not be excluded from the partnership at the will of 
the other partners. Again, the fact that pay is contingent on 
profits does not transform an employer into a partnership. 
Members retain only limited control through elected repre
sentatives on the governing council. They may be thought 
of as having a proprietary interest in the cooperative, for 
the period in which they are members, but this is not 
inconsistent with what remains in essence an employer-
employe relationship. 

In its cross-appeal, plaintiff argues that in addition 
to the judgment's declaration of Hoedads' being a subject 
employer, the judgment should have included an order 
directing the defendant state agencies to discharge their 
duties under ORS 656.052. That statute provides in rele
vant part: 

"(1) No person shall engage as a subject employer 
unless and until he has provided coverage pursuant to ORS 
656.017 for subject workers he employs. 

"(2) Whenever the director has reason to believe that 
any person has violated subsection (1) of this section, the 
director shall serve upon him a proposed order declaring 
him to be a noncomplying employer and containing the 

i 

"* * * Cooperative associations are neither partnerships nor ordinary 
business corporations, and the Legislative Assembly has recognized their 
distinct character by enacting a special chapter of the Code to deal with them. 
ORS ch 62." Kuhtis et ux v. State Tax Com., 223 Or 547, 554, 355 P2d 249 
(1960). 

Cite as 59 Or App 348 (1982) ; 355 

amount, if any, of civil penalty to be assessed pursuant to 
ORS 656.735(1)." 

It appears from the briefs that Hoedads is currently main
taining workers' compensation insurance and so is not in 
violation of the statute. We decline to modify the judgment. 

Affirmed. 
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I N T H E C O U R T O F A P P E A L S O F T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation 
of Guy Fincham, Claimant. 

F I N C H A M , 
Petitioner, 

v. 
W E N D T , 

Respondent. 
(No. 81-04246, C A A24269) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted August 25, 1982. 

Steven R. Huff, Salem, argued the cause for petitioner. 
With him on the brief was Karol Wyatt Kersh & As
sociates, P .C. , Salem. 

Dennis Graves, Salem, argued the cause and filed the 
brief for respondent. 

Before Buttler, Presiding Judge, Joseph Chief Judge, 
and Warren, Judge. 

J O S E P H , C . J . 

Reversed and remanded with instructions that the claim 
be accepted as compensable. 

418 Fincham v. Wendt 

J O S E P H , C . J . 

The sole issue in this case is whether a worker 
engaged in remodeling a cold storage room in a building 
located on a "hobby farm" is subject to workers' compensa
tion coverage. Claimant seeks judicial review of a determi
nation by the Workers' Compensation Board that he is a 
nonsubject worker under the householder exemption. O R S 
656.027 provides in relevant part: 

"All workers are subject to ORS 656.001 to 656.794 
except those nonsubject workers described in the following 
subsections: 

tt* He * * * 

"(2) A worker employed to do gardening, maintenance, 
repair, remodeling or similar work in or about the private 
home of the person employing the worker." 

Employer lives on a 25-acre farm, where he grows 
peaches, pears, apples, cherries, grapes and berries. He 
occasionally has hired teenagers to help pick the fruit. 
Some of the crop is sold to commercial outlets; the rest is 
sold from a self-service fruit stand. Gross sales in 1980 
were about $8,000. Although it has shown a profit at times 
in the past, the farm is not generally a profitable activity. 
Employer has regular full-time employment elsewhere; he 
regards the farming as a hobby that enhances the family's 
enjoyment of the property as their home. 
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In September, 1980, employer hired claimant, a 17-
year old high school student, to pick fruit for two days. On 
October 18, 1980, employer hired claimant again, this time 
to expand a cold storage room in a building located 65 feet 
from employer's residence. The building houses farm ma
chinery, tractors, tools and a mechnical repair shop, as well 
as other cold rooms for storing peaches and apples intended 
for sale. Claimant worked on the project after school for 
about two weeks. On November 2,1980, he injured his head 
in a fall from a ladder while he was engaged in the work. 

The referee found that claimant was not an inde
pendent contractor; the employer does not contend other
wise. "The only issue before us is the applicability of the 
quoted householder exemption; thus, if the exemption is 
inapplicable, claimant is a subject worker under ORS 
Cite as 59 Or App 41b (1982) 419 

656.027. The Board, in reaching its conclusion that the 
exemption was applicable, reasoned: 

"As noted, we have found that the employer was not 
really engaged in farming as a business, but as a hobby, 
and that the claimant was not hired as a general farm 
laborer. That being the case, we find that the employer is 
not a subject non-complying employer, as did the Referee, 
due to the exception contained in ORS 656.027(2)." 

Employer contends that this case is disposed of by a 
mechanical reading of the statutory language "in or about 
the private home." By his reading, the construction work 
was "about" the home for no other reason than that the 
building was in the vicinity of the home. We agree that the 
statutory language can be construed to include outbuild
ings. Remodelling done not "in" but "about" a private home 
might well include renovation of an outbuilding, such as an 
attached or detached garage housing the family car. Under 
the interpretation urged by employer, however, remodel
ling of a commercial machine shop that happened to be 
located adjacent to the private home of the machine shop 
owner could be considered to be in the vicinity of and, 
hence, "about" the private home, and the employment 
would thus fall within the exemption. That result is clearly 
wrong. A mechanical reading of the statute must therefore 
fail. 

The dispositive concept in this statutory provision 
is the term "private," which must be distinguished from the 
concept of business or commercial premises. The basis of 
the householder exemption is the character of the home as 
a private place, not as business premises. Outbuildings are 
included in the exemption only because they are extensions 
of the home and, as such, share the same character as the 
home. In order for work done on outbuildings to fall within 
the exemption, the outbuildings must be of a private 
character rather than business or commercial. 
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The record shows that the building in question 
here was used to store tractors, tools, farm equipment and 
fruit intended for sale. It was evidently not used to house 
personal automobiles of the employer.1 Certainly, the cold 

1 The employer's testimony suggests that the vehicles in the "garage" were 
farm tractors: 

420 Fincham v. Wendt 

storage room that claimant was building was directly re
lated to the fruit sales. We conclude that the construction 
claimant was engaged in was not work on an extension of 
the private home but rather on the premises of a farm 
operation. 

The Board and employer have taken the . position 
that the fruit selling operation was not "really" a business, 
because it was not the primary source of income of the 
employer. We rejected a similar contention in Carlile v. 
Greeninger, 35 Or App 52, 580 P2d 588, rev den 283 Or 235 
(1978), where the issue was whether the employe was an 
independent contractor or servant. There, the primary 
business of the employer was rock crushing, but he was also 
trying to start a cordwood business. We said: 

"Defendant argues that cordwood cutting is not a regu
lar part of his business, which was rock crushing, and that 

"Q. * * * What building was it that the remodeling work was to be done 
in? 

"A. It was the garage — existing garage — that's been there since 1943. 
"Q. And what did you use that building for? 
"A. Well, it's a shop and garage and cars. 
"Q. Did you park your vehicles in it? 
"A. Tractors. 
"Q. And when you say shop — 
"A. One part of it. 
"Q. Did you have mechanical parts — excuse me — mechanical tools and 

things like that in the building? 
"A. Yes. 
«* * * # * 

"Q. Do you keep all of your farm equipment and tractors in this garage? 
"A. Yes. 
"Q. Do you also do your work on them in there? 
"A. Some of them, yes. 
"Q. Do you keep the tools that you work for picking the fruit in this 

building? 
"A. Yes. 
"Q. Do you keep or store the fruit in any other location, besides the cold 

storage rooms in this building? 
"A. No." 
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Cite as 59 Or App 416 (1982) 421 

the claimant's job was merely temporary with no prospect 
for continued employment. Defendant is essentially argu
ing that under the 'relative nature of the work' test put 
forth in Woody v. Waibel. 276 Or 189, 554 P2d 492 (1976), 
claimant does not qualify as an employe. [Footnote 
omitted.] 

"While it may be that woodcutting was not defendant's 
primary business, it was a business of his, and the falling 
and bucking of trees was an essential part of that enter
prise. Further, there was a prospect of continued employ
ment although it was contingent upon defendant's ability 
to acquire more timber." 35 Or App at 54-55. 

While selling fruit grown on his small farm may not have 
been the employer's primary business, we conclude, as in 
Carlile, that it was nonetheless a business or commercial 
activity. 

Similarly, we reject the argument that a business 
effort must show a profit in order to constitute a business. 
As stated by Larson: 

"On one point a fair degree of unanimity seems to have 
emerged. In the absence of a 'pecuniary-gain' requirement, 
the concept of trade or business does not necessary [sic] 
embrace the element of profit-seeking. It is true that the 
word 'profit' turns up here and there in general definitions 
of 'business' as distinguished from nonbusiness activities, 
but when the showdown comes, the court may explain that 
this was not really an essential part of the definition. For 
example, although Washington had held that the Red 
Cross was not covered because it was not in business for 
profit, it managed to hold later that a cafeteria run on a 
nonprofit basis by a corporative Naval Supply Depot was 
indeed a business. 

"This is a sound result. The test is not whether the 
employer is in business for profit, but whether he is in 
business at all. If he supplies a product or service, it is 
immaterial what he does with his profits, or whether he 
expects or gets any profits at all." I Larson, Workers' 
Compensation Law, § 50.44(9) (1980). (Footnotes omitted.) 

We concur with this view. The record here indicates that 
the employer's fruit selling business was sometimes profit
able, sometimes not. Workers' compensation coverage does 
not depend on the profit and loss statements of the 
employer. 
422 Fincham v. Wendt 

The Supreme Court has held that statutes govern
ing workers' compensation are to be interpreted to effec
tuate the purposes of the law. Woody v. Waibel, 276 Or 189, 
197, 554 P2d 492 (1976). In Woody, the two chief purposes 
of workers' compensation law were recognized to be to 
further a social bargain (giving up the light to litigation for 
that of limited compensation) and as social insurance (allo
cation of financial risk to the ultimate consumer). The 
court quoted from a law review article explaining the social 
insurance purpose: 
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" The second principal social policy purpose was the 
social insurance form through which workmen's compen
sation was to operate. [Note omitted.] This would be its 
risk distribution aspect. The fact that modern industrial 
life will inevitably generate work-related injuries and 
possibly death is one of the major premises underlying 
workmen's compensation. * * * Therefore, the cost of these 
injuries and fatalities is to be distributed throughout soci
ety and viewed as a cost of doing business.' Note, Employ-
eer or Independent Contractor: The Need For a Reassess
ment of the Standard Used Under California's Workmen's 
Compensation, 10 V San Fran L Rev 133, 136-37 (1975)." 
276 Or at 194 n 6. 

Larson directly relates the purpose of the householder 
exemption to the social insurance purpose of workers' com
pensation law: 

"It has always been assumed, rightly or wrongly, that 
the cost of compensation protection did not become a bur
den upon the employer directly, since he was expected to 
pass the cost along to the consumer in the price of the 
product. There are those who argue that this does not go to 
the essence of the compensation idea, and perhaps does not 
really work out at all; but the fact remains that for decades 
the compensation principle has been made acceptable to 
employers (and, to some extent, also to skeptical courts) on 
the argument that the cost could be passed along through 
the medium of insurance whose premiums are reflected in 
the cost accounts on which the price is based. Whether or 
not Lloyd George ever really said that 'the cost of the 
product should bear the blood of the working man,' it was 
in the setting provided by this idea that the principle 
became established of the business employer's unilateral 
noncontributory liability without fault toward anyone who 
might retroactively be determined by a court to have a 
claim upon him for compensation. 

Cite as 59 Or App 436 (1982) 423 

"When a similar liability is imposed upon t..c he use-
holder, however, who produces ,:rd sells no goods or serv
ices that can bear the cost of compensation insurance, the 
law has gone one step further and said that any employer, 
solely because he stands in the employment relation to an 
employee, is liable without fault for the latter's injuries 
and must assume and absorb the entire ultimate cost 
himself. 

« % * * * * 

"* * * [S]imply to impose workmen's compensation 
liability on householders, whether by judicial decision or 
by statutory extension, would mean, first, that the em
ployer would bear all the cost of protection in this category 
of wage-loss, and, second, that he could never be quite sure 
in advance whether he needed compensation insurance 
and what his potential future liability might be. No closer 
questions can be found in the entire shadowy realm of 
employee status than the very questions that would face 
the householder many times every year: the status of 
directly hired window washers, repairmen, snow shovelers, 
grass mowers, baby-sitters, and all the army of artisans 
whose visits are a normal and frequent incident in the life 
of a house owner. No one would dare to let a handyman^ 
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climb to his precarious perch on a stepladder and remove a 
storm window without first taking out compensation in
surance for the day." I Larson, Workers' Compensation 
Law, § 50.25 (1980). 

In this case, we draw the line between subject and 
nonsubject worker status, not on the basis of the physical 
proximity of the worker's employment to the private home 
of the employer, but rather in light of the fundamental 
purposes of workers' compensation law. In the context of 
this case, the employer was a producer, rather than a 
consumer like the ordinary householder. The fruit selling 
operation is within the stream of commerce, whether or not 
employer was always able to make the business a financial 
success. Claimant was not engaged in construction on an 
extension of the private home, but rather on the premises 
of and in connection with a business. Hence, the remodel
ling was not "about the private home" within the meaning 
of ORS 656.027(2), and claimant was a subject worker. 2 

2 In Anfilofieff v. SAJF, 52 Or App 127, 132, 627 P2d 1274 (1981), we 
interpreted the phrase "employed to do * * * work" in the householder exemption, 

424 Fincham v. Wendt 

Reversed and remanded with instructions that the 
claim be accepted as compensable. 

ORS 656.027(2), to signify the overall nature of the employe's duties rather than 
the specific task. We held that repair of a bath house on the premises of the 
employer's private residence was work incidental to the overall nature of the 
claimant's employment as a carpenter on a housing project and, hence, that the 
claimant was not employed to repair or remodel the bath house. That case is 
inapplicable to this one, for claimant here had no other regular employment 
relationship with the employer. 
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(WCB Nos. 80-02723, and 80-02724, C A A23442) 

Judicial Review fromi Workers' Compensation'Board. 

Argued and submitted June 10, 1982. . , ' > 

. Robert K . Udziela, Portland, argued the cause for appel
lant. With him on the brief was Pozzi, Wilson, Atchison, 
O'Leary.&rConboy, Portland.- • - . t r 

'"' James Emersph, Portland, argued the cause for respoh-, 
dents. With him oh the brief was Tooze, Kerr , Marshall & 
Shehker, Portland. ' ' ; "' 

Before Richardson, Presiding Judge, and Thornton and 
V a n Hoomissen, Judges. ; ' 

j T H O R N T O N , J . \ . . . ; ' ' ' 

Reyersedj'referee's order reinstated. 

Cite as 59 Or App 571 (1982) ... 573 

T H O R N T O N , J . 

. This is an appeal by claimant from an order of the,., 
Workers' Compensation Board that modified the order of . 
the referee by reducing claimant's award for unscheduled . 
permanent partial disability from 60 percent'tp:30rpercenti ., 

Claimant assigns as error the Board'siactioh in' 
reducing the referee's award. He argues, inter alia.Xhat (1) 
regulations used by the Board (OAR 436-65-600, et seg)r 

came into effect oh April 1,. 1980, as Workers'.Compensa
tion Department Administrative Order 4-1980 and are not, 
applicable to claimant's injury, of September 19,1976; jand 
(2) even if the court finds, that the Board was entitled, to 
consider .the, regulations in evaluating claimant's dis
ability, it is impossible to determine if the :regulations were 
correctly applied to claimant. The challenged, regulations 
are apparently preferred to "generally as the "green book" 
rules. See Fraijov. Fred N. Bay News Co., 59 Or App 260, 

P2d _ _ (1982). ': \ 1 : 

Unscheduled permanent partial disability is as
sessed on the basis of loss of earning capacity. Surratt v. 
Gunderson Bros., 259 Or 65, 485 P2d 410 (1971) v As tb 
claimant's first point, we conclude that ORS 656.202(2)x 

does not preclude the Board, from applying the 1980 
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guidelines to evaluate a 1976 injury. Although O R S 
656.202(2) fixes the date of the injury as the time when the 
right to compensation is determined, we see no legal obsta
cle to using 1980 guidelines in evaluating an earlier injury. 
Use of the guidelines contained in OAR 436-65-600 et seq 
does not "impair existing rights, create new obligations or 
impose additional duties with respect to past transactions." 
Dorenco v. Benj. Franklin Fed. Sav. and Loan, 281 Or 533, 
539 n 7, 577 P2d 477, cert den 429 U S 1051 (1978). 

As to claimant's second point, we conclude that 
there is merit in his objection to the Board's order. On de 
novo review we conclude that the Board's use of a figure of 

1 ORS 656.202(2) provides: 
"Except as otherwise provided by law, payment of benefits for injuries or 

deuths under ORS 656.001 to 656.794 shall be continued as authorized, and in 
the amounts provided for, by the law in force at the time the injury giving rise 
to the right to compensation occurred." 

574 Futrell v. United Airlines 

"minus 25" for "available work" is contrary to the evidence. 
OAR 436-65-600(3)(e) assigns that value in cases where 
there is an "immediate and continuing demand for the 
worker's services." I t reduces the extent of a claimant's 
permanent partial disability. 

From a realistic view, claimant could hardly be 
classed as a worker who is faced with "continuing demand" 
for his services. He can no longer perform services as an 
airplane mechanic. His former employer has refused to 
rehire him even for light duty. He has tried and has been 
unable to find employment elsewhere. His temporary oper
ation of a small bookstore does not demonstrate, contrary to 
the Board's finding, an ability to work in the management 
or sales departments of the airline industry. There was no 
evidence presented that would indicate that c laimant 
either had training for or adaptability to that work. On the 
record it does not appear that the labor market finding 
should have been a minus 25. OAR 436-65-608(3)(a). We 
need not determine the correct finding. 

As we indicated in Fraijo v. FredN. Bay News Co., 
supra, 59 Or App at 260 (slip opinion at 10), we will make 
use of the "green book" rules "only when the record dis
closes the manner in which the Board used them, and then 
only to the extent their intrinsic persuasiveness assists us 
in the performance of our independent assessment func
tion." Given the Board's erroneous labor market finding, 
we will not use the value here. 2 On de novo review we 
conclude that the referee's award should be reinstated, 
namely, that claimant's award for unscheduled permanent 
partial disability should be increased from 30 percent to 60 
percent. 

Reversed; referee's order reinstated. 

2 Fraijo, is not to be taken as suggesting that the rules, even if properly 
applied by their terms, are binding on our de novo review. 
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No. 531 October 13, 1962 593 

I N T H E C O U R T O F A P P E A L S O F T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
Clara M. Peoples, Claimant. 

S T A T E A C C I D E N T I N S U R A N C E F U N D 
C O R P O R A T I O N , 

Appellant, 
v. 

P E O P L E S , 
Respondent. 

(No. A8106-03862, C A A21965) 

Appeal from Circuit Court, Multnomah County. 

Charles S. Crookham, Judge. 

Argued and submitted December 18, 1981. 

Darrell E . Bewley, Appellate Counsel, State Accident 
Insurance Fund Corporation, Salem, argued the cause and 
filed the brief for appellant. 

Dwight Ronald Gerber, Florence, argued the cause and 
filed the brief for respondent. 

Before Buttler, Presiding Judge, and Warden and 
Warren, Judges. 

B U T T L E R , P. J . 

Award of $200 attorney fees for submitting the dispute 
to the circuit court reversed; in all other respects order is 
affirmed. 

Cite as 59 Or App 593 (1982) ; 595 

B U T T L E R , P . J . 

The State Accident Insurance Fund Corporation 
(SAIF) appeals an order of the circuit court determining the 
amount of claimant's attorney fees, to be paid by S A I F , 
arising out of a dispute over the compensability and extent 
of her disability. The Workers' Compensation Board ref
eree awarded $1,436.18 in attorney fees. On review, the 
Board reduced the fee for the hearing before the referee to 
$1,000 and awarded $500 for the appeal to the Board. 
Claimant's attorney was dissatisfied with those awards 
and, pursuant to O R S 656.388(2), infra, submitted the 
matter to the circuit court for its determination of the 
amount of such fees. The court awarded claimant's attor
ney $1,351.17 for the hearing before the referee, $750 for 
the Board proceeding and $200 as attorney fees for the 
proceeding before the circuit court. 
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Although neither party raises the question, we 
conclude that this court has jurisdiction on appeal, because 
the order is final, affects a substantial right and was 
entered in a special statutory proceeding with respect to 
which the authorizing law does not expressly prohibit an 
appeal. Semble, ORS 19.010(2)(e) and (4); O R C P 67B. 

S A I F contends that the court erred in modifying 
the Board's awards without finding that the Board "abused 
its discretion" in fixing the amounts to be awarded and that 
the court was without statutory authority to award any 
amount of attorney fees incurred in submitting the fee 
dispute to the circuit court. We affirm the court's modifica
tion of the award as to the hearing before the referee and 
the Board proceeding, and reverse the award for the circuit 
court proceeding. 

S A I F relies on Bentley v. SAIF, 38 Or App 473,590 
P2d 746 (1979), for the proposition that the circuit court 
may modify the Board's attorney fee award only if the 
Board "abused its discretion." I n Bentley, we discussed our 
own scope of review of an attorney fee award made by the 
Board and decided that we would modify the Board's award 
only in the case of a "manifest abuse of discretion." 38 Or 
App at 481. Bentley did not involve the circuit court's 
authority when an attorney fee dispute is submitted to it 
under ORS 656.388(2), which provides: 

596 SAIF v. Peoples 

"(2) If an attorney and the referee or board cannot agree 
upon the amount of the fee, each forthwith shall submit a 
written statement of the services rendered to the presiding 
judge of the circuit court in the county in which the 
claimant resides. The judge shall, in a summary manner, 
without the payment of filing, trial or court fees, deter
mine the amount of such fee. This controversy shall be 
given precedence over other proceedings." 

Under the statute, the court does not sit as a reviewing 
court, but as an arbiter required to make an independent 
determination of the proper fee amount. The Board's award 
is no more binding on the circuit court than is the amount 
suggested by claimant's attorney or by the insurer. The 
circuit court is not limited to a review for abuse of discre
tion. 

We have jurisdiction, but we conclude that the 
legislature intended/that the circuit court's determination 
of the amount of fees, if supported by any evidence in the 
record, be final. Here, claimant's attorney submitted a 
statement of time expended that supports the circuit court's 
order determining the fees with respect to both the hearing 
before the referee and the Board review. We affirm that 
part of the court's order. 

However, we f ind no authority for the circuit 
court's award of an attorney fee incurred in submitting the 
dispute to the circuit court. Attorney fees may only be 
awarded in workers' compensation cases if they are au-
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thorized by statute. Brown v. EBI Companies, 289 Or 905, 
618 P3d 959 (1980); Korter v. EBI Companies, Inc., 46 Or 
App 43, 610 P2d 312 (1980), 51 Or App 206, 625 P2d 667 
(1981). ORS 356.382 and 656.386 are the only statutes 
authorizing such awards. ORS 3,65.382 authorizes, under 
certain conditions,1 an award of attorney fees at the hear
ing before the referee, on review by the Board and on "court 
appeal." ORS 656.386 authorizes attorney fees at a1|l three 
stages if the claimant prevails on appeal to the Court of 
Appeals. No statute authorizes an award of attorney fees 
incurred in submitting a fee dispute to the circuit court. 

1 S A I F does not dispute the Beard's conclusion that the statutory conditions 
were met for an attorney fee award at the hearing and Board review stages of this 
proceeding. 

Cite as 59 Or App 533 (1982) Tt37 

Even the provisions authorizing fees at the "court" stage 
provide for an award only on "appeal" to the court. As we 
observed earlier, submission of the fee dispute to the circuit 
court is not an "appeal" of the referee's or the Board's 
award." It is a summary proceeding in which the court 
"determines" the amount of the fee; the court does not sit as 
a reviewing court. Because no statute authorizes an attor
ney fee award for a fee dispute submitted to ciixuit court 
under ORS 356.388(2), the award of $200 was error. 

The part of the order awarding $200 attorney fees 
for submitting the dispute to the circuit court is reversed; 
in all other respects it is affirmed. 
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No. 608 October 27, 1982 9 

I N T H E C O U R T O F A P P E A L S O F T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
Jerry J . Reust, Claimant, 

R E U S T , 
Petitioner, 

v - < • 

S A I F C O R P O R A T I O N , 
Respondent. 

(WCB No. 80-00038, C A A24193) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted July 16, 1982. 

Dave Kryger, Albany, argued the cause for petitioner. 
With him on the brief were Robert W. Muir, and Emmons, 
Kyle , Kropp & Kryger, P .C. , Albany. 

Darrell E . Bewley, Appellate Counsel, State Accident 
Insurance Fund Corporation, Salem, argued the cause and 
filed the brief for respondent. 

Before Richardson, Presiding Judge, and Thornton and 
V a n Hoomissen, Judges. 

T H O R N T O N , J . 

Reversed; referee's order reinstated. 

Cite as 60 Or App 9 (1982) 11 

T H O R N T O N , J . 

This is a case where the order of the Workers' 
Compensation Board reversing the referee is defective in 
that it does not appear that the Board, in arriving at 
claimant's unscheduled permanent partial disability, gave 
sufficient consideration to claimant's loss of earning capac
ity. The Board reduced the hearings referee's permanent 
partial disability award from 65 percent to 35 percent for a 
back injury. 

The preponderance of medical opinion, as well as 
claimant's own testimony, was that claimant is unable to 
return to any of his previous employments. He is no longer 
physically capable of doing custodian's work, carpentry 
work, painting, farm labor, cannery work or mill work, all 
of which he did before his industrial accident. The evidence 
shows that his rehabilitation training as a locksmith fell 
short of preparing him for employment in that occupation. 

On de novo review we conclude that the referee's 
award should be reinstated. 

Reversed; referee's order reinstated. 
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I N T H E C O U R T O F A P P E A L S O F T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
William Townsend, Claimant. 

T O W N S E N D , 
Petitioner - Cross-Respondent, 

v. 
A R G O N A U T I N S U R A N C E C O M P A N Y et al, 

Respondents - Cross-Petitioners. 
(No. 79-00826, C A A23849) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted July 8, 1982. 

Michael Wasserman, Salem, argued the cause for peti
tioner - cross-respondent. With him on the briefs were Rolf 
Olson, and Olson, Hittle & Gardner, Salem. 

Katherine H . O'Neil, Portland, argued the cause for 
respondents - Cross-petitioners. With her on the briefs was 
Schwabe, Williamson, Wyatt, Moore & Roberts, Portland. 

Before Richardson, Presiding Judge, and Thornton and 
V a n Hoomissen, Judges. 

R I C H A R D S O N , P. J . 

Affirmed. 

34 Townsend v. Argonaut Ins. Co. 

R I C H A R D S O N , P . J . 

Claimant appeals an order of the Workers' Com
pensation Board approving denial of responsibility for 
claimant's ankylosing spondylitis. Employer and its com
pensation carrier, Argonaut Insurance Company (Ar
gonaut), cross-appeal, seeking reversal of an increase in the 
award by determination oi'der for unscheduled permanent 
partial disability resulting from a 1972 compensable back 
injury. We affirm. 

Claimant sustained a compensable injury to his 
back in March, 1972, when he was struck on his lower back 
by a pole. He was diagnosed as suffering a contusion of the 
sacrum and lumbar area, chronic lumbosacral strain and a 
compression fracture of a vertebra. He had had no problems 
with his back before the injury. I n July, 1977, after his 
claim was reopened, he was examined by Dr. Edward 
Rosenbaum, a rheumatologist, who diagnosed ankylosing 
spondylitis, a form of rheumatoid arthritis of the spine. The 
relation of the spondylitis to the 1972 injury is at issue in 
this case. 
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Citing Dr. Rosenbaum's diagnosis, Argonaut de
nied responsibility for "further medical or compensation 
benefits * * * in connection with this claim." The denial was 
interpreted as a total denial and held unreasonable by a 
referee in December, 1977. The issue of the relationship 
between claimant's original injury and the ankylosing 
spondylitis was explicitly held open. 

In September, 1977, claimant was hospitalized for 
severe back pain. A few weeks after the hospitalization, 
another rheumatologist, Dr. Moore reported to claimant's 
attorney: 

«* * * J w o u i d have to favor trauma occurring during 
that accident as the major cause of the patient's back pain. 
I am sure that the ankylosing spondylitis has been a 
contributing factor and I am sure it accounts for some of 
the patient's stiffness and for some of the chronicity of his 
pain syndrome. On the other hand, I suspect strongly that 
the patient would never have had incapacitating back pain 
had he not had the trauma in 1972. * * *" 

Cite as 60 Or App 32 (1982) 35 

He also noted that it is not uncommon for ankylosing 
spondylitis to be asymptomatic before a back trauma. The 
following month he wrote a "clarification," stating that 
claimant's ankylosing spondylitis "flared as a direct result 
of the trauma he incurred in 1972" and that he "would 
therefore attribute whatever pain he has at the present 
time resulting from the spondylitis to be a consequence of 
that trauma." 

By stipulation and order dated September 18,1978, 
claimant's claim was reopened as of September, 1977. I n 
December, 1979, the parties entered into a stipulation that 
ordered Argonaut to comply with the previous stipulation 
and "continue to pay compensation until closure is au
thorized," as well as medical expenses. 

I n Ju ly , 1979, claimant was examined by Or
thopaedic Consultants, who diagnosed ankylosing spondy
litis and chronic low back strain and indicated that the 
spondylitis was unrelated to the 1972 injury. In July, 1980, 
Argonaut requested another opinion from Dr. Rosenbaum. 
On the basis of his July, 1977, examination and a review of 
subsequent medical reports, Dr. Rosenbaum said that 
claimant was suffering from ankylosing spondylitis that 
was unrelated to his injvtry.- Argonaut issued a partial 
denial with respect to benefits for disability resulting from 
the spondylitis. A hearing was held, after which the referee 
approved the partial denial and made a permanent partial 
disability award of 75% unscheduled low back disability. 
The Board affirmed and adopted the referee's opinion and 
order. Claimant appeals the partial denial, and Argonaut 
cross-appeals with respect to the extent of disability. 
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Claimant contests Argonaut's right to issue a de
nial, as well as the denial's merits. Claimant argues that 
Argonaut waived its right to deny the compensability of his 
ankylosing spondylitis by failing to issue a denial within 
the statutory time period specified in ORS 656.262(6). That 
section provides: 

"Written notice of acceptance or denial of the claim 
shall be furnished to the claimant by the insurer * * * . 
within 60 days after the employer has notice or knowledge 
of the claim. * * *" 

36 Townsend v. Argonaut Ins. Co. 

However, the penalty for a late denial is not a waiver of the 
right to deny; the penalty is specified in O R S 656.2620). 1 

The Oregon Supreme Court, in Norton v. Compensation 
Department, 252 Or 75, 79, 448 P2d 382 (1968), stated: 

«* * * [j-j n £ n e a b s e n c e Q f express legislative direction to 
ignore notice of denial made more than 60 days, we would 
not apply that sanction * * *." 

C l a i m a n t also maintains that Argonaut has 
waived its right to deny compensability of his ankylosing 
spondylitis by paying benefits after the disease was diag
nosed. The Oregon Supreme Court has recently stated that, 
under what is currently O R S 656.262(8),2 an employer is 
not estopped to deny liability after paying compensation if 
the denial is based on a defense other than lack of notice. 
Frasure v. Agripac, 290 Or 99, 619 P2d 274 (1980). Claim
ant urges us to distinguish Frasure on the ground that the 
denial in. that case was the result of a complete change in 
medical opinion as to whether the injury was new or an 
aggravation of an old one. However, we have applied Fra
sure without interpreting its holding to be so limited. 
Saxton v. Lamb-Weston, 49 Or App 887, 621 P2d 619 
(1980), rev den 290 Or 727 (1981); Babb v. SAW, 49 Or App 
707, 619 P2d 1362 (1980). It does not make a difference 
whether we consider this case in terms of waiver or estop
pel; the effect of applying either doctrine would be to 
subvert the purpose of the workers' compensation system 
by encouraging the withholding of benefits. 

Relying on Clinkenbeard v. SAIF, 44 Or App 583, 
605 P2d 1390 (1980), claimant also contends that Argonaut 
is foreclosed from denying the compensability of his anky
losing spondylitis because of the stipulations entered into 
in 1978 and 1979 after Argonaut knew the disease had 

1 O R S 656.262(9) provides: 

"If the insurer * * * unreasonably delays acceptance or denial of a claim, 
the insurer * * * shall be liable for an additional amount up to 25 percent of 
the amounts then due plus any attorney fees which may be assessed under 
O R S 656.382." 

2 O R S 656.252(8) provides: 

"Merely paying or providing compensation shall not be considered accept
ance of a claim or an admission of liability, nor shall mere acceptance of such 
compensation bo considered a waiver of the right to question the amount 
thereof." 
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Cite as 60 Or App 32 (1982) 37 

been diagnosed. However, unlike the stipulations i n this 
case, the stipulation at issue in Clinkenbeard explicitly 
mentioned compensation for specific subsequently diag
nosed diseases. Neither of the stipulations here specifically 
refers to the condition of ankylosing spondylitis, but each 
refers only to payment of all compensation due until clo
sure is authorized. We will not interpret the stipulations as 
admitting what they do not clearly state. 

We turn to the issue of the compensability of claim
ant's ankylosing spondylitis. Claimant's disease was not 
causedby his injury. In order to establish its compensabili
ty, the burden is on claimant to prove by a preponderance of 
the evidence that: "(1) his work activity and conditions (2) 
caused a worsening of his underlying disease (3) resulting 
in an increase in his pain (4) to the extent that it produces 
disability or requires medical services." Welter v. Union 
Carbide, 288 Or 27, 35, 602 P2d 259 (1979). Claimant has 
not met his burden as to the second element of the Welter 
test, i.e.i that his 1972 back injury caused a worsening of 
his ankylosing spondylitis. 

The primary support for claimant's position is in 
the reports and testimony of Dr. Moore, the rheumatologist 
to whom claimant was referred shortly after the initial 
diagnosis of ankylosing spondylitis. He treated claimant 
from September, 1977, until mid-1978. He saw claimant 
again in September, 1980. Dr. Moore testified: 

"* * * I don't believe he would be in the situation he is 
now had that accident not occurred. * * * [A]s I look back 
over the course of this illness, it is the major incident that I 
see that has caused him to have an ongoing disease activity 
at a much higher level than what he had before." 

The record does not demonstrate an adequate basis for the 
doctor's conclusion. Examination of his reports and testi
mony reveals it to be based essentially on the following: (1) 
that claimant was asymptomatic before the injury and 
symptoms consistent with ankylosing spondylitis followed 
the injury; and (2) inflammatory arthritis as a general rule 
tends to "flare in the face of trauma." Neither basis is 
sufficient to persuade us that his conclusion is more likely 
correct than not. 

38 Townsend v. Argonaut Ins. Co. 

Dr. Moore testified that, in his opinion, the trauma 
had aggravated the inflamation from ankylosing spondy
litis, "producing the symptoms that have carried through to 
the present time." Indications of the ankylosing spondylitis 
were apparent in an x-ray report of August, 1973, in which 
"sclerosis of the iliac aspect of the left sacroiliac joint" was 
noted. A 1975 x-ray report noted progression since the 1973 
x-ray, indicating the possibility of ankylosing spondylitis. 
However, Dr. Moore testified that sclerosis suggests that 
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ankylosing spondylitis would have been present for a year 
or more but "whether it had been for three, four years, 
whether it had been for a year is unclear." He provided no 
specific explanation other than temporal coincidence why 
inflammation due to ankylosing spondylitis was ag
gravated by the 1972 injury. Although he stressed the 
continuity of symptoms since the injury as a factor in his 
conclusion, he also stated: 

"* * * I would not be willing to make some kind of 
statement as to what extent he had ankylosing spondylitis 
to account for his symptoms and to what extent he had 
something else. * * *" 

Dr. Moore was the only physician who concluded 
that claimant's 1972 injury had aggravated his disease. 
Other physicians who examined him, including Dr. Rosen-
baum, who first diagnosed ankylosing spondylitis, and Dr. 
Poulson, who treated claimant from July, 1975, until some
time in the fall of 1977, were unable to make such a 
connection. Claimant has failed to meet his burden under 
Weller to establish a causal connection between the injury 
and worsening of the disease of ankylosing spondylitis. 

On cross-appeal Argonaut contends that there is no 
basis for the referee's increase in the permanent partial 
disability award by the original determination order, be
cause claimant's disability had not changed since the time 
of that determination. We disagree. The record shows that 
the referee adequately considered claimant's physical limi
tations, work experience and training in making his find
ing, and we concur in those findings. 

Affirmed. 
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I N T H E C O U R T O F A P P E A L S O F T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
Zelda M. Bahler, Claimant. 

B A H L E R , 
Petitioner, 

v. 
M A I L - W E L L E N V E L O P E C O . , 

Respondent. 
(WCB 79-06095, C A A22838) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted April 21, 1982. 

Alan M. Scott, Portland, argued the cause for petitioner. 
With him on the brief were Gary M. Galton, and Galton, 
Popick & Scott, Portland. 

David O. Home, Beaverton, argued the cause and filed 
the brief for respondent. 

Robert K . Udziela, and Pozzi, Wilson, Atchison, O'Leary 
& Conboy, Portland, filed a brief amicus curiae for Oregon 
Tria l Lawyers Association. 

Before Richardson, Presiding Judge, and Thornton and 
Van.Hoomissen, Judges. 

V A N H O O M I S S E N , J . 

Reversed and remanded to award reasonable attorney 
fees. 
92 Bahler v. Mail-Well Envelope Co. 

V A N H O O M I S S E N , J . 
Claimant appeals a portion of an order on reconsid

eration of the Workers' Compensation Board that failed to 
award attorney fees after she had prevailed on the issue of 
compensation in a carrier-initiated appeal. 1 The issue is 
whether claimant is entitled to an award of a carrier-paid 
attorney fee when, after a carrier-initiated review, the 
Board finds that compensation should not be reduced but 
that penalties awarded by the referee should be reduced. 

Claimant worked for Mail-Well for 13 years. In 
February, 1979, she left its employment. On May 2, 1979, 
she filed a claim for occupational disease. Employers Insur
ance of Wausau paid the first installment of interim com
pensation on June 4, 1979, retroactive to May 3. It con
tinued to pay benefits until July 11, 1979, when it denied 
compensability. Claimant requested a hearing. The referee 
ordered the claim accepted, awarded an $800 attorney fee 
pursuant to O R S 656.382U), 2 and, pursuant to ORS 
856.262(9),3 assessed a 25 percent penalty for late payment 
of interim time loss benefits and for late denial of the 
claim. 
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Wausau requested review of the referee's order. 
The Board affirmed the referee on the issue of compensa
tion; however, it eliminated the penalty award, finding 

'Amicus contends that the Board exceeded its authority in this case in 
extending statutory time limits for the payment of compensation or denial of n 
claim and that, even if the Board has authority to extend those time limits by 
rule, it acted unlawfully, because it did not promulgate rules pursuant to ORS 
656.726 and O R S 183.335. Petitioner did not seek judicial ruvfuw on the basis of 
those contentions, and we conclude that their resolution is not necessary to n 
decision here. We therefore decline to address them. 

2 O R S 656.382(1) provides: 

"If an insurer or self-insured employer refuses to pay compensation duo 
under an order of a referee, board or court, or otherwise unreasonably resists 
the payment of compensation, the employer or insurer shall pay to the 
claimant or the attorney of the claimant a reasonable attorney's fee as 
provided in subsection (2) of this section. To the extent an employer has 
caused the insurer to be charged such fees, such employer may be charged 
with those fees." 
3 O R S 656.262(9) provides: 

"If the insurer or self-insured employer unreasonably delaysor unreason
ably refuses to pay compensation, or unreasonably delays acceptance or 
denial of a claim, the insurer or self-insured employer shal l be liable for an 
additional amount up to 2S percent of the amounts then due plus any attorney 
fees which may be assessed under 'ORS 656.382." 

Cite as 60 Or App 90 (1982) 93 

that Wausau's conduct was not so unreasonable as to war
rant a penalty. The Board did not award claimant an 
attorney fee for prevailing on the issue of compensation. 
Claimant moved for reconsideration, specifically request
ing an attorney fee for prevailing before the Board on the 
issue of compensation. 

In its order on reconsideration, the Board held: 
"Unable to conclude that there is any clear answer in 

the statutes or cases, we resolve the question presented on 
policy grounds. If attorney fees had to be awarded to 
claimant's attorney in all cases in which the employer/car
rier sought Board review of a Referee's penalty award and 
in which the Board agreed with the employer/carrier and 
eliminated or reduced the penalty award, this would have 
a chilling effect on the employer/carrier being able to bring 
such an issue before the Board. We see no reason to 
guarantee that the claimant's attorney, as a respondent, 
will be always awarded an appellant-paid fee regardless of 
the outcome at the Board level on a penalty issue or any 

• other issue. We conclude that, to qualify for a carrier-paid 
attorney fee under ORS 656.382(2), the claimant's attor
ney must successfully defend on Board review the entire 
Referee's order. Claimant's attorney did not do so in this 
case. Our contrary conclusion in Russell Lewis, 29 Van 
Natta 226 (1980), is overruled.'.' 

ORS 656.382(2) provides: .. : 
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"If a request for hearing, request for review or court 
appeal is initiated by an employer or insurer, and the 
referee, board or court finds that the compensation award
ed to a claimant should not be disallowed or reduced, the 
employer or insurer shall be required to pay to the claim
ant or the attorney of the claimant a reasonable attorney's 
fee in an amount set by the referee, board or the court for 
legal representation by an attorney for the claimant at the 
hearing, review or appeal." 

The term "compensation," as used in ORS 656.382(4), ex
cludes penalties. Reed v. Del Chemical, 26 Or App 733, 554 
P2d 586, rev den 276 Or 387 (1976), cert den 429 U S 1110 
(1977). ORS 656.382(2) is triggered when, as here, the 
compensability of a claim is at issue. Where compensation 
is at issue and the reviewing body determines that the 
compensation awarded should not be disallowed or reduced, 
a carrier-paid reasonable attorney fee must be awarded 

94 Bahler v. Mail-Well Envelope Co. 

regardless of any decision by the reviewing body on other 
issues raised on review. Mobley v. SAIF, 58 Or App 394,648 
P2d 1357 (1982). 

Reversed and remanded to award reasonable attor
ney fees. 
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I N T H E C O U R T O F A P P E A L S O F T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
Ralph Castro, Claimant. 

S T A T E A C C I D E N T I N S U R A N C E F U N D 
C O R P O R A T I O N , 

Petitioner, 
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C A S T R O , 
Respondent. 

(WCB No. 80-02536, C A A23020) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted June 10, 1982. 

Darrell E . Bewley, Appellate Counsel, State Accident 
Insurance Fund Corporation, Salem, argued the cause and 
filed the brief for petitioner. 

Peter O. Hansen, Portland, argued the cause for 
respondent. On the brief was Rick W. Roll, Portland. 

Before Richardson, Presiding Judge, and Thornton and 
V a n Hoomissen, Judges. 

V A N H O O M I S S E N , J . . 

Reversed. 

114 SAIF v. Castro 

V A N H O O M I S S E N , J . 

The State Accident Insurance Fund (SAIF) appeals 
a decision of the Workers' Compensation Board that af
firmed a referee's decision ordering S A I F to commence 
payment of compensation awarded by this court before our 
mandate issued. 

A recitation of the procedural history of the claim 
is appropriate. S A I F denied the claim, contending that 
claimant had not suffered a compensable injury. Claimant 
requested a hearing. A referee agreed that the claim was 
not compensable. The Board affirmed. Claimant appealed 
to this court. We issued our opinion reversing the Board. 44 
Or App 296, 605 P2d 1389 (1980). S A I F petitioned for 
Supreme Court review. We advised the parties that we 
would not issue our mandate until the Supreme Court 
completed its review. The Supreme Court accepted the case 
for review and thereafter remanded it to this court. 290 Or 
353, 624 P2d 564 (1981). We then remanded the case to the 
Board with instructions to reconsider its order in light of 
the Supreme Court's opinion. 51 Or App 2, 624 P2d 642 
(1981). On that remand, the Board held that claimant had 
not suffered a compensable occupational disease. 
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Following our original opinion, and while the Su
preme Court had the case under review, claimant requested 
a hearing, contending that as a result of our original 
opinion S A I F was obliged to begin paying compensation. 
S A I F objected to any hearing, contending that the referee 
lacked jurisdiction until our mandate issued. The referee 
overruled SAIF's objection and ordered S A I F to begin pay
ing compensation. The Board affirmed. S A I F has appealed. 

The first question is: When does our decision on 
judicial review become effective so that a decision holding 
that claimant is entitled to compensation must be complied 
with by the carrier? No Oregon decision has considered 
this issue. The general rule is that the date of the mandate, 
not the date of issuance of the decision, is the effective date 
of an appellate court's decision, that the mandate is the 
order and that the court's opinion merely gives the reason 
supporting the order. See Wolfe Investments v. Shroyer, 219 
Or 23, 436 P2d 554 (1968). 

Cite as 60 Or App 112 (1982) 115 

I n In Re Brown, 6 Wash 2d 215, 235-37, 101 P2d 
1003, 107 P2d 1104 (1940), the court said: 

"'* * * The opinion, on the other hand, is the property of 
the judges, and subject to their revision, correction and 
modification in any particular deemed advisable until, 
with the approbation of the writer, it is transcribed in the 
records, after which it ceases to be the subject of change. It 
then becomes like a judgment record, and is beyond the 
interference of the judges, except through regular proceed
ings before the court by petition.' 

«* * * -phe fiii ng. 0 f a n opinion of this court is merely one 
step in the orderly process of the court leading up to the 
court's judgment. The opinion or decision may or may not 
result in a judgment of this court in accordance therewith. 
The cause is still pending at large before this court until 
the entry of a judgment, and a judgment other than that 
provided for in the Departmental opinion as filed may well 
be, and often has been, entered." 

In C. & O R. Co. v. Kelly's Admx., 161 K y 660,662,171 SW 
182 (1914), the court said: 

«* * * [A]nd the judgments of this court never become 
final until the mandate is issued. The mandate from this 
court is the order that gives authoritative notice to the 
parties and the trial court that the judgment appealed 
from has been reversed or affirmed, as the case may be. In 
other words, the mandate is the judgment of this court, the 
opinion being merely an expression of the views of the 
court that are made effective by the mandate." 

See also Begley v. Vogler, 612 SW2d 339, 341 (Ky 1981); 
Dalton v. Johnson, 341 SW2d 596, 597 (Mo 1960). 

Claimant contends that refusal to give effect to our 
decision as of the date of the opinion violates O R S 656.313, 
which provides in pertinent part: 
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"(1) Filing by an employer or the insurer of a request 
for review or court appeal shall not stay payment of com
pensation to a claimant." 

He argues that the statute applies directly to a petition for 
Supreme Court review of a Court of Appeals decision that 
reverses the Board's decision and awards a claimant great
er compensation. We find no authority for this conclusion 
in the Workers' Compensation Act. Although specific provi
sions exist for appeals to the Board and to this court, see 

116 SAIF v. Castro 

ORS 656.295 and 656.298, the Act does not expressly pro
vide for review by the Supreme Court. We conclude that the 
"request for [Board] review or court appeal" referred to in 
ORS 656.313 applies to the Board and Court of Appeals 
review expressly authorized in the act. Further militating 
against claimant's argument is the fact that no mandate 
issues from the Court of Appeals on a case pending for 
review by the Supreme Court until the Supreme Court 
finally has acted on the case and the time for petition for 
rehearing in that court has expired. If no mandate has 
issued, no enforceable order to pay compensation exists.1 

A claimant may not enforce the result reached in 
an opinion until a mandate has issued. Lower tribunals 
have no power to act on a decision of an appelate court 
until the mandate is received, or at least until it is issued; 
action taken by a lower court before the receipt or issuance 
of a mandate is void. 

Because no mandate had been issued by this court 
when claimant brought this case to hearing, the referee 
had no power to order S A I F to pay compensation. SAIF's 
motion to dismiss should have been allowed. 

Reversed. 

1 Thi s analysis is limited to the fact situation here — where we reverse the 
Board and decide that claimant is entitled to compensation or to incicaw! 
compensation. I f the Board had ordered new or increased compensation, appeal In 
the Supreme Court from our decision affirming the Board would not stay payment 
because the Board's order, although not final, is effective and enforceable upon 
filing. O R S 656.313. 

When this case arose a mandate was used to make nn appellate decision 
effective. The present practice is provided in O R S 19.190, an amended in 1981, 
and O R A P 11.03. 
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Darrell E . Bewley, State Accident Insurance Fund Cor
poration, Salem, argued the cause and filed the brief for 
petitioner. 

James P. O'Neil, Myrtle Creek, argued the cause and 
filed the brief for respondent Ralph L . Baer. 

Michael G. Bostwick, Portland, argued the cause for 
respondent E B I Companies. On the brief was Lindsay, 
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Before Gillette, Presiding Judge, and Warden and 
Young, Judges. 

Y O U N G , J . 

Affirmed. 
Cite as 60 Or App 133 (1982) 135 

Y O U N G , J . 

This is a workers' compensation claim under the 
occupational disease law. ORS 656.802 to 656.824. The 
issue is the allocation of responsibility between two succes
sive carriers of the same employer. The referee and the 
Workers' Compensation Board found S A I F , the initial 
carrier, liable. We review de novo, ORS 656.298(6), and 
affirm. 

Claimant contracted a compensable occupational 
disease, allergic contact dermatitis, from his exposure to a 
chemical (potassium dichromate) used in his work as a 
printer, his occupation for 26 years. Claimant developed 
the allergy between October, 1976, and January, 1977. In 
January, 1977, he began treatment with Dr. Weiss, a 
dermatologist. His condition improved by January 28, 
1977. When the allergy developed, the employer's carrier 
was S A I F . In February, 1977, S A I F accepted the claim as a 
nondisabling compensable occupational disease, and medi
cal benefits were paid. 

Claimant continued to work from January, 1977, 
to July, 1979, without changes in his duties or workload. 
He continued to have manifestations of the disease, specif-
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ically hand eczema, even though he had followed Dr. Weiss' 
advice, wore surgical gloves for a time and used the pre
scribed medication. The condition gradually worsened until 
July 9, 1979, when claimant suffered significant eruptions 
of dermatitis. Acting on Dr. Weiss' advice, he did not work 
for three weeks. Until then, he had not lost any time from 
work because of the condition. Claimant returned to work 
on July 30, 1979, and immediately developed new areas of 
skin eruptions on his hands and fingers, which resulted in 
tenderness and irritation. He then stopped working and has 
not worked as a printer since that time. 

Between January, 1977, and July, 1979, the em
ployer terminated its workers' compensation coverage with 
S A I F and obtained coverage from E B I Companies ( E B I ) . 1 

In July, 1979, claimant filed a new claim for the occupa
tional disease, and his employer sent the claim to E B I . E B I 

1 When claimant developed the allergy (between October, 1976 and January, 
1977), S A I F was on the r isk, ,and in July , 1979, E B I was the insurer. 

136 , SAIF v. Baer 

accepted the claim and paid benefits until March, 1980, 
when it issued a notice of denial. 2 The referee upheld the 
denial and found SAIF liable. 

S A I F , in defense, argues that the last injurious 
exposure rule applies, citing Bracke v. Baza'r, 293 or 239, 
646 P2d 1330 (1982), and contends that "the date of dis
ability controls which injurious exposure is liable for the 
disability."3 S A I F argues that claimant became disabled 
and suffered injurious exposure while E B I was on the risk. 1 

In Bracke, the court stated: 
"Liability for the disability caused by the underlying 

disease is fixed when the disability arises. A recurrence of 
symptoms which does not affect the * * * underlying 
disease does not shift liability for the disabling disease to a 
subsequent employer." 293 Or at 250. 

See also Inkley v. Forest Fiber Products Co., 288 Or 337,605 
P2d 1175 (1980); Mathis v. SAIF, 10 Or App 139, 144-45, 
499 P2d 1331 (1972). On the other hand, E B I maintains 
that the last injurious exposure rule is inapplicable, be
cause the July, 1979, occupational disease claim was based 
on the recurrence of symptoms caused by claimant's un
changed compensable allergy and was not the result of a 
new injurious exposure to chemicals. 

The medical evidence consists of Dr. Weiss' report 
and his deposition. He testified that contact dermatitis, 
once acquired, is a condition that remains constant and 
unchanged, although its symptoms (skin eruptions) may 
come and go depending upon the extent of the exposure to 
the offending substance. 5 I n sum, once allergic — always 

2 On the basis of an arrangement with claimant, E B I continued to pay 
benefits after the notice of denial. 

3 The last injurious exposure rule has been applied in occupational disease* 
cases. See, e.g., Inkley v. Forest Fiber Products Co., 288 Or 337, 605 P2d 1175 
(1930) (hearing loss), and Mathis v. SAIF, 10 Or App 139, 499 P2d 1331 U072i 
(asbestosis). 

4 Inkley v. Forest Fiber Products Co., supra, held that the last injurimi.« 
exj>osure rule applied to successive insurers of the same employer. 



5 Dr. Weiss explained that there must be exposure to an offending substance 
ever a period of time before the allergy wil l develop. He made a comparison with 
poison oak, a type of dermatitis: 

"Certain individuals can work in the woods and be exposed to poison onl( 
for years and years and never have any problems, and then al l of a sudden, fer 

Cite as 60 Or App 133 (1982) 137 

allergic. 6 In Bracke v. Baza'r, supra, the claimant devel
oped "meat wrappers' asthma." It was established that she 
became sensitized to fumes while employed by Baza'r be
tween May, 1974, and September, 1975. She sought hospi
tal emergency room treatment in January, 1977, but her 
condition of sensitization to the fumes was not recognized. 
In May, 1977, while employed by Thriftway, her symptoms 
became more severe and she ceased work. The court con
cluded that she was 

" 'disabled* at this time in the sense that even after heY 
symptoms subsided she could never successfully return to 
work as a meat wrapper or in any employment environ
ment with airborne lung irritants." 293 Or at 243. 

The court found Baza'r to be liable and stated: 
"Claimant's disease is deemed a 'compensable injury' 

because it arises 'out of and in the course of employment 
requiring medical services or resulting in disability.' ORS 
656.005(8)(a). By January 12, 1977, before employment 
with food markets other than Baza'r, claimant had been 
afflicted with the disease and had required medical service 
for treatment of symptoms which interfered with her abili
ty to work at her occupation. Thus, on that date, claimant 
was disabled." 293 Or at 243-44. 

We are unable to distinguish Bracke from the 
present case. There is no uncertainty as to the date of onset 
of the compensable disease. S A I F recognized as much when 
it accepted claimant's original claim. Nor is there any 
evidence of an exacerbation of the disease while E B I was on 
the risk. The evidence is that exposure to the chemicals 
caused a recurrence of the symptoms. As in Bracke, claim
ant proved that he contacted the allergy and suffered 

reasons not clear to us, they become allergic and develop an allergy to it. 
Subsequent exposures, though, they always break out * * *." 

Compare Dr. Weiss' description of claimant's allergy with the claimant's "sensiti
zation" to fumes in Bracke v. Baza'r, supra, 293 Or at 242. 

6 To explain further the doctor's testimony, we borrow from the opinion of the 
referee. 

"Dr. Weiss characterized the eruption, also described as hand eczema, in 
its various stages as symptoms of the allergic contact dermatitis. Although 
S A I F attempted to establish * * * that the hand eczema * * * and other 
manifestations of the dermatitis, and the decree thereof, were secondary 
disease processes also constituting a compensable condition. Dr. Weiss' testi
mony does not' support that position. Dr . Weiss * * * testifies, that those 
manifestations are symptoms. There is no other medical evidence." 

"disability" when he became allergic to the chemical. The 
defense of the last injurious exposure rule does not apply. 
Claimant's employment while E B I was on the risk did not 
contribute to the course of, or aggravate or worsen the 
underlying allergy. 

Affirmed. 7 

7 Claimant assigns error to the Board's reduction of the attorney fees awardi-d 
u., M n r » v n n WTn „ n o W a trt o /1^« ico t-Viic vQcuo Kf^pfiiisp there is no cross. 
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IN T H E COURT OF APPEALS OF T H E 
STATE OF OREGON 

In the Matter of the Compensation of 
Gordon Turley, Claimant. 

T U R L E Y , 
Petitioner, 

v. 
SAIF CORPORATION, 

' Respondent. 
(No. 80-11183, CA A24358) 

Judicial Review from Workers' Compensation Board. 
Argued and submitted September 22, 1982. 
Brian L . Welch, Portland, argued the cause for peti

tioner. On the brief were Samuel J . Imperati, and Welch, 
Bruun and Green, Portland. 

Darrell E . Bewley, Appellate Counsel, SAIF Corpora
tion, Salem, argued the cause and filed the brief for 
respondent. 

Before Buttler, Presiding Judge, and Warren and Ross-
man, Judges. 

PER CURIAM. 
Reversed; referee's order reinstated. 

158 . Turley v. SAIF 

P E R C U R I A M . 
The compensability of claimant's foot problems 

was established in SAIF v. Turley, 52 Or App 839, 632 P2d 
808 (1981). The Board awarded no permanent disability 
because it found no compensable impairment. On de novo 
review, we find that claimant has suffered a serious loss of 
function in his feet in that he is permanently precluded 
from any activity involving prolonged standing or walking. 
The referee's award of 50 percent scheduled disability for 
each foot is reinstated. 

Revei-sed; referee's order reinstated. 
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IN T H E COURT OF APPEALS OF T H E 
STATE OF OREGON 

In the Matter of the Compensation of 
Felipe Aquillon, Claimant. 

AQUILLON, 
Petitioner, 

\ v. 
CNA INSURANCE et al, 

Respondents. 
(No. 80-06118, CA A24050) 

Judicial Review from Workers' Compensation Board. 
Argued and submitted September 22, 1982. 
John D. Ryan, Portland, argued the cause for petitioner. 

With him on the brief was Richard G. Helzer, Portland. 
Emil R. Berg, Portland, argued the cause for respon

dents. With him on the brief was Wolf, Griffith, Bittner, 
Abbott & Roberts, Portland. 

Before Buttler, Presiding Judge, and Warren and 
Rossman, Judges. 

BUTTLER, P. J . : 
Reversed. 

Cite as 60 Or App 231 (1982) 233 

B U T T L E R , P. J . 

Claimant appeals from a determination by the 
Workers' Compensation Board (Board) affirming the refe
ree's order and upholding the carrier's denial of compensa
bility for a portion of an on-the-job knee injury that the 
carrier claims was solely the result of tuberculosis. 

Claimant sustained the knee injury in December, 
1978, when a metal door fell against his right knee, causing 
a tear of the medial meniscus. He underwent an arthros
copic meniscectomy in May, 1979, performed by Dr. Man-
ley, who noted that the synovial fluid in the knee joint was 
cloudy. After the surgery, claimant continued to have prob
lems with his knee. In October, 1979, Dr. Manley consulted 
a specialist in infectious diseases, who suggested the possi
bility of tuberculosis. In December, 1979, the presence of 
tuberculosis in the knee joint was confirmed by Dr. Man-
ley. Another arthroscopy revealed "gross problems and 
changes within the knee * * * secondary to tuberculosis 
which [was felt to be] the reason for [claimant's] slow 
postoperative progress following the meniscectomy." 

Dr. Hutchinson examined claimant in November, 
1979. His initial opinion that the surgery had caused the 
tuberculosis to appear was revised at the hearing when he 
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learned that the synovial fluid was cloudy at the time of the 
surgery. He then concluded that the injury had "a high 
probability of aggravating or activating" tubercular infec
tion. He stated that claimant most likely had contracted 
tuberculosis in Mexico before working for his present em
ployer and that it.was an "indolent" (slowly growing) infec
tion until the time of the injury. He stated that he knew of 
no medical studies documenting that tuberculosis itself can 
be accelerated or aggravated by the injury. 

Dr. Gilbert, who had been consulted earlier, saw 
claimant in January, 1980. His first report stated that it is 
well documented that trauma can reactivate an indolent 
tubercular infection, and noted that, absent the injury, the 
tuberculosis here might not have been detected for a con
siderable time. In response to a subsequent inquiry from 
the insurer, he stated by letter in March, 1980, that the 
industrial injury in this case had not accelerated the tuber
cular infection and that it was "highly likely" that the right 
234 Aquillon v. CNA Insurance 

knee tuberculosis would have manifested itself even if the 
injury had never occurred. 

In May, 1980, the carrier issued the denial letter 
that is the subject of this appeal. In relevant part, the 
denial states: 

"You submitted a claim to us for a work injury to your 
right knee that occurred on 12/18/78. That claim was 
accepted and benefits were paid to you as a result of this 
injury and subsequent surgery that was carried out. 

'Thereafter, it was discovered that you were suffering 
from tuberculosis arthritis in the right knee. We have 
investigated this condition and found that the tuberculosis 
condition, in no way relates to your occupational injury of 
12/18/78. Furthermore, in all medical probability, the con
dition as it relates to the original injury would most likely 
have stabilized three months after the first surgical proce
dure as a result of the industrial injury. 

"Therefore, we must advise you that we are denying 
any responsibility to you under Workers' Compensation as 
a result of the tuberculosis arthritis of your right knee and 
any tuberculosis condition from which you are now suffer
ing or may suffer at any time in the future. This denial 
includes, but is not limited to, all medical treatment and 
any subsequent disability that results from any tuber
culosis condition. 

"This denial does not affect your original work injury 
and any benefits that you might be entitled to as a result of 
that original injury. Furthermore, it is our position that, 
since in all medical probability your condition would have 
stabilized three months after your first surgery, you are not 
due any further benefits under Workers'Compensation as a 
result of your work injury of12/18/78 and that all ongoing 
medical treatment, and disability, be it temporary or per
manent in nature, is a result of your tuberculosis condition 
and in no way relates to your occupational injury of 
12/18/78. This denial is not to be construed as a waiver of 
other possible defenses." (Emphasis supplied.) 



The denial was upheld by the referee based on the 
testimony of Dr. Gilbert at the hearing, when he explained 
his view that the tuberculosis itself was not affected by the 
injury. But Dr. Gilbert also explained that the synovium 
(membrane lining the knne joint), which was already 

Cite as 60 Or App 231 (1982) 235 

weakened by the tuberculosis, was further traumatized by 
the injury. He testified; 

"* * * [ Tuberculosis is] a disease process already in the 
synovium tissue, and then we get the trauma on top of it, 

' and hemorrhage. We get a lot of blood or lot of white cells 
or debris in the joint space, and that aggravates the al
ready existing tuberculus infection, and I think I can 
support strongly that the TB was already there. 

"It's not that we are aggravating the TB, but simply 
taking tissue already damaged with TB and put[ting] 
another process on top of it, which in this case happened to 
be trauma. The two, together, are aggravation. * * * 

«* # * + * 

"I know of no medical literature itself that shows the 
TB itself is made to progress faster, is more severe, or is 
aggravated in any way, but the synovitis is aggravated. In 
other words, you've got the cells already diseased by TB, 
and then they are traumatized, and you have additional 
injury, but it's not the TB that's progressing. Now, you 
have two disease processes going on in the synovium. 

"* + * * * 

'The synovium is diseased, and now injured, not only 
by the TB, but by the trauma * * *. The process is more 
aggressive. The process is a combination of the two things 
— the TB and the trauma. ' ^ -

* * * * * * 

"The two injuries, combined, aggravated the disease in 
the synovium. * * *" 

In this case, claimant challenges what purports to 
be a partial denial of his claim insofar as it relates to the 
tuberculosis, viewed as a separate condition, as well as a 
denial of further responsibility for benefits as a result of 
the accepted industrial injury claim. In the abstract, that 
kind of denial might not be unreasonable where there is a 
noncompensable, separate condition and where the claim
ant has fully recovered from his compensable injury. Here, 
the preponderance of the medical evidence is that the 
tuberculosis itself was not worsened by the industrial in
jury and hence is not itself compensable. The problem is 
that it is difficult, if not impossible, on this record to 
separate the effects of the tuberculosis from those of the 
traumatic injury. Perhaps for that reason, the denial went 



236 Aquillon v. CNA Insurance 

farther than simply denying responsibility for the condi
tion of tuberculosis. The denial letter stated that all com
pensable effects of the injury had ceased after three 
months, and thus implied that claimant's continuing dis
ability was the result of the tuberculosis. The denial ter
minated all benefits for claimant's current condition, 
including payment for medical services. 

There is, however, no medical evidence in the 
record supporting the position that all effects of the indus
trial injury had ceased. No doctor states that claimant's 
current condition stems solely from the tuberculosis. To the 
contrary, the undisputed medical evidence is that the two 
conditions are inextricably intertwined, in that the 
traumatic injury was superimposed on the tubercular in
fection, and the presence of the tubercular infection pro
longed the effects of the traumatic injury to the synovium. 

It is well established that an accidental injury need 
not be the sole, or even the principal, cause of a disabling 
condition if it contributed to the disability, despite other 
preexisting conditions, for the employer takes the worker 
as he finds him. Patitucci v. Boise Cascade Corp., 8 Or App 
503, 507, 495 P2d 36 (1972). Here, the evidence shows that 
the knee injury contributed to claimant's current problem 
of a diseased synovium. To sustain the carrier's denial, it 
would be necessary to find that the claimant's current knee 
problem is solely attributable to the tuberculosis. Because 
no evidence supports that position, the employer's denial 
was improper. 

Reversed. 
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IN T H E COURT OF APPEALS OF T H E 
STATE OF OREGON 

In the Matter of the Compensation 
of Claude Lyon, Claimant. 

LYON, 
Petitioner, 

v. 
SAIF CORPORATION, 

Respondent. 
(No. 80-03328, CA A23806) 

Judicial Review from Workers' Compensation Board. 
Argued and submitted September 10, 1982. 
Peter W. McSwain, Eugene, argued the cause for peti

tioner. On the brief were Evohl F . Malagon, and Malagon & 
Velure, Eugene. 

Darrell Bewley, Appellate Counsel, Salem, argued the 
cause and filed the brief for respondent. 

Before Gillette, Presiding Judge, and Warden and 
Young, Judges. 

G I L L E T T E , P. J . 

Order modified to award 50 percent permanent partial 
disability. 

Cite as 60 Or App 263 (1982) 265 

G I L L E T T E , P. J . 
The issue in this workers' compensation case is the 

extent of claimant's disability under ORS 656.214(5). The 
referee found claimant to be 60 percent permanently par
tially disabled. The Workers' Compensation Board (Board), 
relying in part on the fact that claimant was about to enter 
or had just entered a rehabilitation program, reduced the 
award to 25 percent. Claimant appeals, maintaining inter 
alia that the Board should not have reduced his award 
through speculation on the outcome of his rehabilitation 
efforts. We modify the award. 

Claimant is in his early 30's. He has a 10th grade 
formal education and a GED. On October 4, 1974, he was 
working as a journeyman carpenter when he fell from a 
ladder and injured his left elbow. A series of determination 
orders1 finally resulted in an undisputed award for the 
scheduled elbow disability. 

Claimant also contended that the 1974 injury re
sulted in a compensable unscheduled psychological dis-

1 Early orders were set aside, because medical developments revealed that 
claimant's, elbow injury was worse than his doctors originally had thought. 
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ability. By order dated October 19, 1979, the referee con
cluded that claimant's psychological problems were com-
pensably related to his 1974 industrial injury. SAIF did not 
appeal that order. The opinion and order did not determine 
the extent of claimant's psychological disability. On April 
23, 1980, a determination order awarded claimant "80 
degrees for 25 percent unscheduled disability resulting 
from psychological impairment." Claimant sought ad
ministrative review. The referee concluded that, taking 
into consideration claimant's condition, together with his 
age, education, training and experience, claimant was 
entitled to 60 percent permanent partial disability. 

SAIF appealed. On review the Board reinstated the 
25 percent determination order award, but noted: 

"It is difficult if not impossible to assess the effect of 
claimant's psychological condition on his wage earning 
capacity because he is now engaged in a retraining pro
gram, the purpose of which is to enhance his earning 
capacity. * * *" 

266 " Lyon v. SAIF 

Claimant now seeks reinstatment of the 60 percent award. 
As we view the case, the first issue is the propriety 

of the inference, drawn by the referee and accepted by the 
Board, that claimant actually enrolled in and attended a 
retraining program at Rogue Community College. 

In the summer of 1980, after several years of 
apparent apathy and despair about his employment future, 
claimant began to show an interest in a two-year motorcy
cle repair program offered at Rogue Community College. 
At the urging of claimant's psychiatrist, Dr. Luther, Com
prehensive Rehabilitation Services, Inc. (CRS) evaluated 
claimant2 and concluded that he was "motivated to receive 
training in order to work in the area of * * * motorcycle 
maintenance." By a letter dated October 3, 1980, the Divi
sion notified claimant that it had approved a rehabilitation 
program that was to have begun on September 29, 1980, 
and end on June 13, 1982. 

The hearing on the extent of claimant's psychologi
cal disability was held on September 30, 1980, several days 
before the date of the letter. At that hearing, claimant 
testified that he was "trying to get into an educational 
program" but that his past experiences had made him 
pessimistic about vocational rehabilitation. SAIF submit
ted the Division's approval notice after the hearing; the 
referee admitted it without objection from claimant's coun
sel. In the opinion and order dated November 28,1980, the 
referee, presumably relying on the exhibit and claimant's 
testimony, stated:. 

'The inference to be drawn from the record, which I 
draw, is that claimant is presently attending the au
thorized program of rehabilitation. * * * Claimant is pres
ently enrolled in Rogue Community College * * *." 

2 An earlisr CBS evaluation had concluded that claimant was not physically 
and emotionally ready for rehabilitation. 
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As noted above, the Board relied heavily on this inference 
to justify its rejection of the 60 percent disability award 
and its reinstatement of the 25 percent award. 

The exhibit is the only thing in the record to 
indicate that claimant-may have enrolled in and attended 
the Rogue Community College program. Claimant argues 
Cite as 60 Or App 263 (1982) 267 

that, because there is nothing else in the record to show his 
participation in the program, the Board improperly 
speculated about its effect on his earning capacity. We 
think the fairest inference from the record is that claimant 
probably enrolled as he was authorized to do. However, a 
finding that claimant enrolled is a far cry from assuming 
claimant successfully completed the program. 

This brings us to the second question in this case: 
Was it proper for the Board to base its rejection of the 60 
percent award on claimant's participation in an uncom
pleted rehabilitation program? This court and the Oregon 
Supreme Court have both held that the Board cannot base 
decisions regarding permanent total disability 

"* * * upon a speculative future change in employment 
status. * * * [W]hether [a] claimant is permanently totally 
disabled must be decided upon conditions existing at the 
time of decision, and his award of compensation * * * can be 
reduced only upon a specific finding that the claimant 
presently is able to perform a gainful and suitable occupa
tion." Gettman v. SAIF, 289 Or 609, 614, 616 P2d 473 
(1980). (Emphasis supplied.) •< 

See also Lohr v. SAIF, 48 Or App 979, 618 P2d 468 (l§80j; 
Leedy v. Knox, 34 Or App 911, 580 P2d 530 (1978). 

The three cases cited above are permanent total 
disability cases, but we believe their reasoning applies 
equally to permanent partial disability cases. In Gettman, 
the court based its holding on the language of the ORS 
656.206 definition of "permanent total disability." Because 
that definition is phrased in the present tense ("a suitable 
occupation is one which * * * the worker is able to perform 
after rehabilitation" [emphasis supplied]), the court con
cluded that the Board could not properly speculate about 
future changes in employment status that might result 
from vocational rehabilitation. The statute governing de
termination of unscheduled permanent partial disability is 
also in the present tense: 

"* * * the criteria for rating of disability shall be the 
permanent loss of earning capacity due to the compensable 
injury. Earning capacity is the ability to obtain and hold 
gainful employment, in the broad field of general occupa
tions, taking into consideration such factors as age, educa
tion, training, skills and work experience. * * *" ORS 
656.214(5). 

268 Lyon v. SAIF 

In other words, disability rests on how employable the 
claimant is at the time of the disability determination, 
rather than on how employable the claimant will be after 
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all feasible retraining has been completed.3 It was 
improper, at least on this record, for the Board to reduce 
claimant's disability award on the basis of his enrollment 
in a program that the record does not show he had com
pleted. 

We turn now to the question of the extent of 
claimant's disability. He concedes that he had "some" psy
chological problems before the 1974 accident. SAIF con
tends that "a substantial part of [claimant's] problems pre
existed his injury." Neither party explains what claimant's 
pre-injury problems were, and the i-ecord contains very 
little additional information. 

Dr. Luther, claimant's treating psychiatrist, de
scribed a childhood unstable enough to produce early psy
chological problems, but he never discussed such problems 
directly. He did, however, imply pre-injury problems in a 
June, 1979, letter in which he stated that claimant's psy
chiatric problem "has definitely worsened as a result of his 
injury of October, 1974." (Emphasis supplied.) A second 
examiner, Dr. Duvall, stated: 

"Mr. Lyon does in my considered opinion, have psycho
logical problems which predate this industrial injury. An 
individual does not usually develop these kinds of prob
lems solely, as the result of an injury and subsequent 
disability. * * * Probably the clearest way to view Mr. 
Lyon's kind of adaptation is to see it as the result of 
preexisting psychopathology interacting with subsequent 
stress following his injury and disability. 

«* * * [M]y judgment [is] that his response to the injury 
was to a significant degree determined by his preexisting 
psychopathology." 

Finally, Dr. Gardner, who interviewed and tested claimant 
once, said: 

"I believe [claimant's] personality disorders preceded 
the industrial injury. * * * He seems to feel somebody 

Cite as 60 Or App 263 (1982) 269 

should take care of him or * * * solve his problems for him. 
This adaptation to life preceded his injuries. Thus, it is my 
professional opinion that his present personality disorder 
had nothing to do with his industrial injury." 

No one explains the types of disorders or problems that 
supposedly preceded the injury. Some explanation of them 
would have helped in our evaluation of the various experts' 
strikingly different explanations of the cause or causes of 
claimant's present condition. 

On the other hand, the record contains a number of 
indications that, before claimant's injury, his marriage was 
good, he enjoyed his work, he excelled in athletics and he 
engaged in a number of outdoor activities. The pre-injury 
picture that emerges is one of a healthy, active, satisfactor
ily employed and happily married man. We therefore agree 
with the referee's statement in his October 19,1979, order: 

3 Of course, in both permanent total and permanent partial disability cases 
the Board may recensider snd adjust its award if vocational rehabilitation has 
lessened the claimant's disability. OKS 656.258(5); ORS 656.278. 
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"No doubt claimant had underlying psychological prob
lems, but there is nothing in this record to suggest that 
those problems were active prior to the injury. * * *" 

Thus, the psychological problems noted after the injury 
signify a decline from claimant's pre-injury condition. 

Claimant was not treated for psychological prob
lems until October, 1978, four years after his accident. 
Before that, the only reference in the record to claimant's 
state of mind was the observation of his treating physician, 
Dr. Lynch, that claimant was "well motivated and would 
make a good candidate for retraining." Psychological prob
lems must have appeared by the fall of 1978, however, 
because claimant's attorney then referred him to Dr. 
Luther for psychiatric evaluation. Thereafter, a variety of 
psychiatrists, psychologists and other physicians had occa
sion to observe and comment on claimant's psychological 
problems. 

The most notable thing about the psychiatric 
evaluations is that each person who examined claimant 
between October, 1978, and the time of the hearing in 
September, 1980, concluded that, at the very least, he was 
"depressed." Frequently the language was stronger. Dr. 
Luther stated at different times that claimant was "psychi-
atrically disabled" or "essentially totally disabled" and that 
270 Lyon v. SAIF 

his depression was "significant and chronic." Consulting 
physician Dr. Yospe said that he was "severely depressed" 
and "overwhelmed by his somatic and emotional problems." 
Other examiners noted "overwhelming psychological prob
lems," "a moderate to severe range of depression," a "down
ward spiral of depression of helplessness," an "overwhelm
ing pathology" and a "depression [that] would interfere 
with his involvement in rehabilitation." 

In addition to the doctors' conclusions about claim
ant's disability, CRS had found in 1979 that claimant was 
"not capable of holding a job, given his present psychiatric 
condition," and could not "benefit from rehabilitation serv
ices" until his "medical and psychiatric difficulties have 
stabilized." 

Such unanimity of opinion indicates that claimant, 
at the time of the 1980 hearing, was indeed in poor psycho
logical shape and that his problems placed significant limi
tations on his earning capacity.4 Even though the last CRS 

*A number of the reports attribute claimant's depression, in part, to his 
marital problems, and to his use of depressants and alcohol. Some of these 
observations: relate to the catisal relationship between claimant's injury and 
depression, a question that was settled by the October 19,1979, order; they do not 
relate to the extent of his depression. Several examiners and CRS also noted 
claimant's lack of motivation, and one or two opined that he was receiving 
"considerable secondary gain." Wc do not believe that these observations speak to 
the extent of claimant's disability, because his lack of motivation seemed to be a 
sub-part of his overall depression. 
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evaluation, made in September, 1980, concluded that 
claimant was "motivated to secure retraining," the record 
supports the referee's conclusion that claimant's "depressed 
neurosis * * * adversely affects his ability to return to the 
employment market. * * *" 

In summary, claimant is a man in his early 30's 
with a 10th grade education and a GED. At the time of his 
injury, he had spent seven years as a carpenter. As a result 
of that injury, he can no longer work as a carpenter. He has 
"few transferrable skills," and he has psychological prob
lems that flow from the 1974 injury. In our opinion, these 
factors significantly handicap claimant's "ability to obtain 
and hold gainful employment in the broad field of general 
occupations." He is more disabled than the Board's award 
suggests. 

Cite as 60 Or App 263 (1982) 271 

On the other hand, claimant is still fairly strong 
and healthy despite his accident.6 He is of average intelli
gence and young. Both CRS and Dr. Luther believed at the 
time of the hearing that he was motivated to proceed with 
retraining—the motivation itself being an improvement in 
his condition. These factors indicate to us that the referee's 
60 percent award is too high. 

On de novo review, we modify the Board's award to 
50 percent permanent partial disability. 

'Doctors' reports consistently described claimant as "well-muscled." Apart 
from his left arm and shoulder disability, the reports indicate that claimant is 
physically sound. 
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IN T H E COURT OF APPEALS OF T H E 
STATE OF OREGON 
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of Peter J . Russ, Claimant. 

PHIL A. L I V E S L E Y CO. et al, 
Petitioners, 

v. 
RUSS, 

Respondent. 
(WCB No. 80-03289, CA A22795) 

Judicial Review from Workers' Compensation Board. 
Argued and submitted May 17, 1982. 
Dennis R. VavRosky, Portland, argued the cause for 

petitioner. On the brief were Ronald W. Atwood, and Rank
in, McMurry, VavRosky & Doherty, Portland. 

Michael J . Hansen, Salem, argued the cause for respon
dent. With him on the brief was Thorbeck & Hansen, 
Salem. 

Before Gillette, Presiding Judge, and Warden and 
Young, Judges. 

WARDEN, J . 
Affirmed. 

294 Phil A. Livesley Co. v. Russ 

WARDEN, J . 

The issue in this workers' compensation case is 
compensability. The employer seeks reversal of the Work
ers' Compensation Board's order affirming the referee's 
finding that the claimant's hip injuiy from an "unex
plained fall" was compensable. We affirm. 

Claimant, an 82-year-old laborer, was employed at 
a food-processing plant. On February 5, 1980, the date of 
the injuiy, claimant had worked a full eight-hour shift 
sorting onions on a production line. He finished his duties 
at 5 p.m. and proceeded from his work area to the time 
clock to "punch out" for the day. In traveling along his 
usual route to the time clock, claimant fell and broke his 
right hip. Surgery was performed, and claimant was re
leased to return to regular work on September 11, 1980. 

There is no dispute concerning the cause of the fall. 
Testimony revealed that the area where the injury oc
curred was free from debris and other substances that 
would account for the fall. Claimant testified that he did 
not feel dizzy, experience vertigo or lose consciousness 
before falling. His doctor reported that there was no evi-
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dence of a previously existing disease or weakness that 
would account for the fall. In short, there was no idiopathic1 

reason for the claimant's fall; it was simply unexplained. 

Employer argues that claimant did not meet his 
burden to prove by a preponderance of the evidence that the 
injury was compensable. It is employer's contention that 
the Board impermissibly shifted the burden of proof from 
the claimant to the employer when it found that the unex
plained fall on the employer's premises was sufficiently 
work-connected to be compensable. We do not agree. 

According to Professor Larson, risks causing injury 
to a claimant can be placed in three categories: risks 
distinctly associated with the employment, risks personal 
tc the claimant, and "neutral" risks that have no particular 

Cite as 60 Or App 292 (1982) 295 

employment or personal connection.2 1 Larson, Workmen's 
Compensation Law § 7.00 (1978). Harms resulting from the 
first group are universally compensable, while injuries 
sustained from the second are not. It is in the third category 
that the dispute lies. A growing majority of jurisdictions 
place on the employer the burden of neutral risks in the 
course of employment that result in harm.3 When the 
accident would not have occurred and the injury would not 
have been received but for the employment and when the 
risk is not a personal one, there is a sufficient work connec
tion to establish compensability. 1 Larson, Workmen's 
Compensation, § 10.31 (1978); see also Hubble v. SAIF, 56 
Or App 154, 641 P2d 593, rev den 293 Or 521 (1982); Otto v. 
Moak Chevrolet, 36 Or App 149, 583 P2d 554, rev den 285 
Or 319 (1978). Under this analysis, an idiopathic fall is not 
compensable; nor is a fall compensable if it is equally 
possible that its cause was idiopathic or work-related. How
ever, a completely unexplained fall that occurs on the 
employer's premises, during working hours, while the em
ploye is working is compensable. We are persuaded that 
this analysis is consistent with the unitary work connection 
approach articulated in Rogers v. SAIF, 289 Or 633, 616 
P2d 485 (1980). 

Oregon has been grouped with the minority of 
states that deem an injury from an unexplained fall not 
compensable. This is primarily the result of confusion 
between cases involving unexplained causation and 
idiopathic causation. While often treated the same analy
tically, the two types of falls are fundamentally different. 
As Larson explains: 

1 We use the term "Idiopathic," as it is used by Larson, to mean "peculiar to 
the individual" and not as "arising from an unknow.i cause." 

2 Neutral risks include those whose nature is known but which are not 
associated with employment or the employe personally, e.g., a stray bullet, a mad 
dog, a lunatic killer, a bolt of lightning, debris from a distant explosion or a flying 
insect. Another type of neutral-risk case is that in which the cause itself, or the 
character of the cause, is simply unknown. 

3 Many jurisdictions have reached this result with the aid of statutory 
presumptions. 
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"* * * fUJncxplained fall cases begin with a completely 
neutral origin of the mishap, while idiopathic fall cases 
begin with an origin which is admittedly personal and 
which therefore requires some affirmative employment 
contribution to offset the prima facia showing of personal 
origin." 1 Larson, Workmen's Compensation § 12.11 
(1978). 

296 Phil A. Livesley Co. v. Russ 

This confusion is reflected in Puckett v. Wagner, 6 
Or App 269, 487 P2d 897 (1971), a fall case, and Raines v. 
Nines Lbr. Co., 36 Or App 715, 585 P2d 721 (1978) a death 
case. Although Puckett has been cited as an "unexplained 
fall" case, there was evidence of idiopathic causation. The 
claimant had been sent home early from work because he 
had been drinking. While leaving the employer's premises, 
he fell and was injured. The personal contribution of volun
tary intoxication removes that case from the neutral risk 
category and puts it squarely in the area of personal risk. 
The employe may have been in the course of his employ
ment, but he failed to carry his burden or proving that the 
injury arose out of his employment. Similarly, Raines in
volved the death of an employe from a heart attack. There 
were two equally plausible explanations of the death: one 
idiopathic, one work-related. Because the evidence was 
capable of supporting both theories equally, we held that 
the claimant, employe's widow, had not met her burden to 
prove work connection. 

In the instant case, the Board found, and we agree, 
that the medical reports and lay testimony persuasively 
eliminated all idiopathic factors of causation. This is a true 
unexplained fall case. Accordingly, we hold that claimant, 
having proved that the injury occurred on the employer's 
premises during work hours and having shown that the 
cause of the injury is unknown and not personal, has 
carried his burden of proof. In so concluding, we have not 
shifted the burden of proof or used an implied presumption. 
Rather, a sufficient work connection between the injury 
and the employment has been shown by the fact that the 
injury occurred in the course of employment, that the 
employment caused the employe to be at the place where he 
was injured at the time when he was injured, and that 
there is no evidence of personal contribution to the injury. 
Rogers v. SAIF, supra. 

Affirmed. 
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316 November 10, 1982 No. 657 

IN T H E COURT OF APPEALS OF T H E 
STATE OF OREGON 

In the Matter of the Compensation of 
Stanley P. Van DerZanden, Claimant. 

VAN DERZANDEN, 
Petitioner, 

v. 
STATE ACCIDENT INSURANCE FUND 

CORPORATION, 
Respondent. 

(WCB No. 80-06147, CA A23478) 
Judicial Review from Workers' Compensation Board. 
Argued and submitted June 10, 1982. 
Gary M. Galton, Portland, argued the cause for peti

tioner. With him on the brief were Catherine Riffe, and 
Galton, Popick & Scott, Portland. 

Darrell E . Bewley, Appellate Counsel, State Accident 
Insurance Fund, Salem, argued the cause and filed the 
brief for respondent. 

Before Richardson, Presiding Judge, and Thornton and 
Van Hoomissen, Judges. 

\ VAN HOOMISSEN, J . 

Order modified to award 15 percent permanent partial 
disability; affirmed as modified. 

318 Van DerZanden v. SAIF 

V A N HOOMISSEN, J . 

Claimant appeals from an order of the Workers' 
Compensation Board reversing the referee's award of 30 
percent for permanent partial disability and reinstating 
the determination order award of 5 percent. He also seeks 
award of attorney fees at the Board level for increasing two 
penalty awards and an attorney fee award at the hearing 
level. We modify the award. 

On January 9, 1980, claimant, 49, was injured on 
the job when he slipped and fell on an icy slope, hitting his 
head and back. At the time of the injury, he was plant 
superintendent for the City of Gresham water-treatment 
facility and had been employed by the city for approxi
mately 13 years. He was initially treated by Dr. Ordonez, a 
neurosurgeon, who diagnosed a C-7 compression fracture of 
the neck and a cervical spine sprain. An x-ray examination 
of claimant's spine by Dr. Friedman revealed 30 percent 
loss of vertical height in the anterior aspect of the C-7 
vertebral body. Dr. Ordonez prescribed pain medication 
and a cervical collar, which claimant wore for four months. 
On February 5, 1980, Dr. Ordonez released claimant for 
light-duty work on a part-time basis. 
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Before claimant's injury, the city had entered into 
negotiations to transfer the operation of its water-
treatment facility to a private company, Envirotech 
Operating Services, which was accomplished in February, 
1980. Thus, when claimant returned to work in February, 
he was working for a new employer, Envirotech, and was 
given a new assignment as Plant Training Coordinator at 
his previous rate of pay. The new position required him to 
conduct lectures, order training materials and organize 
seminars. He testified that he had had no training in those 
areas and experienced considerable difficulty in perform
ing his new duties. He worked part-time for two or three 
weeks and then, at the request of his supervisor, discon
tinued working.1 He stated that problems with his neck, 
shoulders, head and back interfered with his work. 
Cite as 60 Or App 316 (1982) 319 

On May 6, claimant was released by Dr. Ordonez 
for his "usual desk work." On May 14 he sought another 
medical opinion from Dr. Puziss, an orthopedic surgeon, 
who diagnosed a healed C-7 fracture and prescribed physi
cal therapy for neck and low back discomfort. He released 
claimant for part-time desk work and concluded that he 
was entitled only to temporary partial disability. Dr. Puziss 
determined that claimant was medically stationary on 
June 23 and that he could return to his former sedentary 
work but advised against his returning to his position as 
training coordinator because of the stress that job caused, 
which the doctor believed could aggravate his cervical pain 
syndrome. Claimant returned to work for a short time in 
June and July and was ultimately terminated on August 
29, 1980.2 

At SAIF's request, claimant was examined on May 
27 by Dr. Snodgrass, a neurologist. He noted claimant's 
complaint of pain in his neck, headaches, low back discom
fort, lethargy and poor appetite. He stated that his exami
nation was impeded by claimant's "functional overlay 
which is principally voluntary guarding and by lack of 
effort when testing strength." He concluded that claimant 
was capable of returning to work in a supervisory capacity 
and that he appeared to be depressed and fearful of losing 
his job.3 After a later re-examination, Dr. Snodgrass recom
mended a psychiatric evaluation. 

1 Dr. Ordonez stated that ho received a call from claimant's supervisor 
requesting that he be told to stay off work because of dangerous conditions in the 
area that might cause him to fall. 

2 Envirotech wrote claimant: 

"Your actions, public statements and lack of cooperation have given us no 
choice but to 'lay you off for lack of work' as of Friday, August 29, 1980." 

Apparently claimant had been quoted in a newspaper article concerning the take
over by Envirotech as saying that he was not properly suited for a position of 
"classroom instructor or book writer." 

3 Claimant publicly opposed the take-over by Envirotech. He informed Dr. 
Snodgrass that because of his opposition, his job was in jeopardy for "political 
reasons." 
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At SAIF's request, claimant was also examined by 
Dr. Shannon, a psychiatrist. She concluded that claimant 
was suffering from a mild to moderate psychophysiological 
disoi-der, which, although not directly related.to his injury, 
provided him with a focus for his symptoms. She recom
mended further psychological testing to determine if he 
was suffering from pre-senile dementia. Dr. Reiter, a 

320 Van DerZanden v. SAIF 

psychologist, examined claimant on September 16. He diag
nosed a mild to moderate deficit in verbal memory, which 
could result from early dementia but which was unlikely 
from a physical injury. 

A determination order was issued on July 21,1980, 
which awarded claimant temporary total disability from 
January 10,1980, through June 23,1980, less time worked, 
and 5 percent permanent partial disability for his neck 
injury. Claimant requested a hearing. The referee ordered 
SAIF to pay 30 percent permanent partial disability, a 15 
percent penalty based on the temporary total disability 
award for late payment of interim compensation from May 
5, 1980, through June 23, 1980, a 10 percent penalty for 
refusal to pay a medical bill and attorney fees of $150. 

SAIF and claimant each requested review. The 
Board modified the referee's order, reinstating the 5 per
cent permanent partial disability, increasing the penalties 
to 25 percent for late payment of interim compensation and 
for refusal to pay the medical bill and awarding an addi
tional $200 in attorney fees for services rendered at the 
hearings level. 

The parties agree that claimant's permanent dis
ability rating, under the relevant administrative rules, is 
greater than 5 percent. On de novo review, we conclude that 
claimant is entitled to 15 percent permanent partial dis
ability. 

Claimant requests attorney fees at the Board level, 
contending that he was the prevailing party because the 
Board increased the penalties and attorney fees awarded by 
the referee. In workers' compensation cases attorney fees 
may be awarded only when expressly authorized by statute. 
Atwood/Christensen v. SAIF, 30 Or App 1009, 1011, 569 
P2d 52, rev den 280 Or 521 (1977). Claimant relies on ORS 
656.382(2): 

"(2) If a request for hearing, request for review or 
court appeal is initiated by an employer or insurer, and the 
referee, board or court finds that the compensation a-
warded to a claimant should not be disallowed or reduced, 
the employer or insurer shall be required to pay to the 
claimant or the attorney of the claimant a reasonable 
attorney's fee in an amount set by the referee, board or the 
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Cite as 60 Or App 316 (1982) 321 

court for legal representation by an attorney for the claim
ant at the hearing, review or appeal." 

Here, SAIF initiated a request for review of the referee's 
order. The Board reduced the disability award to 5 percent. 
Thus, claimant did not prevail on the compensation issue. 
Bailey v. Morrison-Knudsen, 5 Or App 592, 598, 485 P2d 
1254 (1971). The Board did increase penalties and attorney 
fees. Nonetheless, as we noted in Korter v. EB1Companies, 
Inc., 46 Or App 43, 54, 610 P2d 312 (1980), remanded 290 
Or 301, remanded 51 Or App 206, 625 P2d 667 (1981), 
" 'prevailing' in technical issues while losing on the claim 
itself should not allow an award [of attorney fees]." 

Order modified to award 15 percent permanent 
partial disability; affirmed as modified. 

-1794-



No. 665 November 24, 1932 361 

IN THE COURT OF APPEALS OF T H E 
STATE OF OREGON 

In the Matter of the Compensation of 
Shirley Gordon (now Lindsey), Claimant. 

LINDSEY, 
Petitioner, 

v. 
STATE ACCIDENT INSURANCE FUND 

CORPORATION, 
Respondent. 

(No. 79-10162, CA A23576) 
Judicial Review from Workers' Compensation Board. 
On petitioner's petition for reconsideration filed August 

26, 1982. Former opinion filed July 28, 1982, 58 Or App 
389, 650 P2d 1097. 

Kenneth H. Colley and Colley & Colley, Corvallis, for 
petition. 

Before Gillette, Presiding Judge, and Warden and 
Young, Judges. 

G I L L E T T E , P. J . 
Petition for reconsideration granted; former opinion 

modified to reverse and remand for reimbursement of the 
cost of claimant's water bed; former opinion adhered to in 
all other respects. 

Cite as 60 Or App 361 (x9G2) j 303 

G I L L E T T E , P. J . 
In this workers' compensation case, claimant, a 

retail employe who injured her back in a fall at her employ
er's pet store, originally appealed from a Workers' Compen
sation Board order and alleged three errors: (1) premature 
closure of her claim, (2) inadequate award of permanent 
partial disability and (3) failure to order that she be reim
bursed for the cost of a water bed that her doctor had 
specifically prescribed for her. We affirmed without opin
ion. Lindsey v. SAIF, 58 Or App 389, 650 P2d 1097 (1982). 
She now seeks review by the Supreme Court. Treating her 
petition as one for reconsideration, ORAP 10.10, we grant 
reconsideration on the question of the water bed and order 
that claimant be reimbursed for it. 

A general review of the facts would benefit neither 
bench nor bar. Suffice it to say that we are persuaded, on de 
novo review, that claimant's claim was not prematurely 
closed and that claimant has received an adequate perma
nent partial disability award for her injury. Our former 
opinion on those two aspects of the case is affirmed. 
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The water bed was prescribed by claimant's origin
al treating doctor, Dr. McBride, who began treating claim
ant after her April 14, 1979, injury. He found that the 
injury was to the soft tissues and ruled out a fracture. SAIF 
accepted the claim. On July 15, 1979, during her course of 
treatment, McBride prescribed a water bed. She purchased 
the bed and reported the expense to SAIF; SAIF refused to 
pay. 

McBride's prescription for the water bed said, 
simply, 

"Water bed for correction of low back condition." 
Reimbursement for prescribed items such as the water bed 
is required by ORS 656.245(1), which provides: 

"(1) For every compensable injury, the insurer or the 
self-insured employer shall cause to be provided medical 
services for conditions resulting from the injury for such 
period as the nature of the injury or the process of the 
recovery requires, including such medical services as may 
be required after a determination of permanent disability. 
Such medical services shall include medical, surgical, 

364 Lindsey v. SAIF 

hospital, nursing, ambulances and other related services, 
and drugs, medicine, crutches and prosthetic applicances, 
braces and supports and where necessary, physical restora
tive services. The duty to provide such medical services 
continues for the life of the worker." 

The referee found that McBride's prescription was suffi
cient and ordered SAIF to reimburse claimant for its cost. 
The Board reversed on this issue, stating: 

"We find Dr. McBride's 'prescription* is insufficient 
under OAR 436-69-335 which requires a medical report 
which clearly justifies the need for articles of household 
furniture such as a bed * ..* *." (Emphasis in original.) 

Assuming without deciding that the Board's interpretation 
of the rule's requirements is correct, the Board's ruling is 
nonetheless incorrect, because the rule in question was not 
promulgated until February 1,1980, which was subsequent 
to the date of the prescription. We will not apply the rule 
retroactively. See SAIF v. Mathews, 55 Or App 608, 612, 
639 P2d 668 (1982). 

Having established that the rule does not defeat 
claimant's claim, we need note further only that we find 
the prescription to have been justified and hold, as did the 
referee, that SAIF must reimburse claimant for the cost of 
the water bed. 

Petition for reconsideration granted; former opin
ion modified to reverse and remand for reimbursement of 
the cost of claimant's water bed; former opinion adhered to 
in all other respects. 
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392 November 24, 1982 No. 668 

IN T H E COURT OF APPEALS OF T H E 
STATE OF OREGON 

In the Matter of the Compensation 
of Berlie O. Bold, Claimant. 

BOLD, 
Petitioner, 

v. 
STATE ACCIDENT INSURANCE FUND 

CORPORATION, 
Respondent. 

(WCB Case No. 79-07213, CA A24446) 
Judicial Review from Workers' Compensation Board. 
Argued and submitted September 22, 1982. 
David W. Hittle, Salem, argued the cause and filed the 

brief for petitioner. With him on the brief was Olson, Hittle 
& Gardner, Salem. 

Darrell E . Bewley, Appellate Counsel, State Accident 
Insurance Fund Corporation, Salem, argued the cause for 
respondent. 

Before Buttler, Presiding Judge, and Warren and 
Rossman, Judges. 

ROSSMAN, J . 
Affirmed. 

i 

394 Bold v. SAIF 

ROSSMAN, J . 
Claimant seeks judicial review of an order of the 

Workers' Compensation Board upholding the carrier's 
denial of temporary total disability payments. 

Claimant is a full-time shop teacher at Canby High 
School. On November 10, 1977, a winch handle struck his 
right hand, causing an impacted comminuted fracture of 
the second metacarpal head. Claimant received conserva
tive treatment and returned to work in four days. He 
continued to work throughout the spring as a shop instruc
tor. Claimant's salary was ordinarily payable in twelve 
equal installments, but at the end of the school year, he 
opted to collect his summer installments in a lump sum. 

Claimant had also been a journeyman welder for 
20 years. During the summer months, between the school 
years, he usually worked as a welder. He would have done 
so in the summer of 1978, but, in his estimation, the hand 
injury prevented him from doing so. Although he was 
physically able to work as a shop teacher during the sum
mer, that work was not available to him. In the summers of 
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1979 and 1980, instead of welding, claimant took course 
work relating to his teaching certification. The record is not 
entirely clear, but he may also have done so in the summer 
of 1978. In any event, claimant worked at no occupation 
during the summer of 1978. 

The. only issue raised is claimant's entitlement to 
temporary total disability benefits for the period from June 
2 to August 25,1978. Citing Jackson v. SAIF, 7 Or App 109, 
490 P2d 507 (1971), the referee ruled that his entitlement 
to temporary total disability depended on whether claimant 
was unable to perform his "regular work" during the sum
mer, and he concluded that claimant was not so entitled 
because his "regular work" was as a teacher: 

"[Claimant's] work as a welder was not his regular 
employment during the summer months, but merely sub
stitute employment during those summer periods when 
school was in recess and he had no other professional 
obligations as a teacher to satisfy." 

In the alternative, the referee reasoned that "regular work" 
was the type of work performed at the time of injury, which 
Cite as 60 Or App 392 (1982) 395 

in this case was teaching. In Jackson v. SAIF, supra, the 
court stated: 

'Temporary disability payments ordinarily continue 
until the workman returns to regular work, is released by 
his doctor to return to regular work, or there has been a 
determination that the workman's condition is medically 
stationary under ORS 656.268." 7 Or App at 115. 

Seeing a "more fundamental issue" than whether 
welding was or was not claimant's regular employment 
during the summer, the Board upheld the denial on the 
ground that claimant's entitlement to time loss payments 
ceased when he returned to his teaching work, there being 
no indication that claimant had been released for work on a 
trial basis. The Board stated: 

' "If claimant returned to work as a shop teacher prior to 
the end of the school year, his entitlement to time loss 
payments ceased." 

Claimant was not totally disabled during the rele
vant period, as evidenced by his prompt return to work as a 
shop teacher and by his testimony that he was physically 
able to continue to do that work during the summer. Tem
porary total disability is not directly defined in the stat
utes. In relevant part, ORS 656.210(1) states: 

"When the total disability is only temporary, the work
er shall receive during the period of that total disability 
compensation equal to 66-2/3 percent of wages, but not 
more than 100 percent of the average weekly wage nor less 
than the amount of 90 percent of wages a week or the 
amount of $50 a week, whichever amount is lesser. * * *" 

The statute governs the rate of payment of temporary total 
disability by predisability earnings. It sequentially follows 
ORS 656.206 to 656.209, which pertain to permanent total 
disability. The initial phrase of ORS 656.210(1) ("When the 
total disability is only temporary") indicates that "total 
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disability" would be as defined in ORS ese^OGQXa).1 That 

396 Bold v. SAIF 

is, total disability is the incapacitation of a. worker "from 
regularly performing work at a gainful and suitable occu
pation." 

Here, claimant was able regularly to perform work 
at a "gainful and suitable occupation," namely, that of shop 
teacher. Thus, he was not totally disabled within the mean
ing of the statutory scheme. It follows that he was not 
entitled to temporary total disability benefits for the period 
requested. 

Affirmed. 

1 ORS 656.206(l)(a) provides: 
"Permanent total disability" means the loss, including preexisting dis

ability, of use or function of any scheduled of unscheduled portion of the body 
which permanently incapacitates the worker from regularly performing work 
at a gainful and suitable occupation. As used in this section, a suitable 
occupation is one which the worker has the ability and the training or 
experience to perform, or an occupation which the worker is able to perform 
after rehabilitation." 
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No. 669 November 21, 19R2 S3"7 

IN THE COURT OF APPEALS OF T H E 
STATE OF OREGON 

In the Matter of the Compensation of 
Allen H. Sparks, Claimant. 

SPARKS, 
Petitioner, 

v. 
STATE ACCIDENT INSURANCE FUND 

CORPORATION, 
Respondent. 

(WCB Case No. 81-00286, CA A24583) 
Judicial Review from Workers' Compensation Board. 
Argued and submitted October 11, 1982. 
Don G. Swink, Portland, argued the cause for petitioner. 

On the brief was J . Randolph Pickett, Portland. 
Donna Parton, Salem, argued the cause for respondent. 

On the brief was Darrell E . Bewley, Appellate Counsel, 
State Accident Insurance Fund Corporation, Salem. 

Before Buttler, Presiding Judge, and Warren and 
Rossman, Judges. 

ROSSMAN, J . 
Affirmed in part; reversed in part; and remanded with 

instructions that the left hip claim be- accepted. 
Cite as 60 Or App 397 (1982) 393 

ROSSMAN, J . 
Claimant appeals from an order of the Workers' 

Compensation Board finding that an injury to his right 
ankle and a left hip problem were not compensable. 

On March 19, 1976, claimant, a 50-year-old plumb
er, fell from a ladder, landing on his right foot and right 
wrist. The carrier accepted the wrist claim, and it is not in 
issue here. The controversy in this proceeding involves 
claimant's contentions that (1) he injured his right ankle-in 
the March accident and (2) he suffers pain in his left hip as 
a consequence of the removal of a small piece of bone from 
his pelvis for use in bone fusion surgery to repair the 
compensable wrist fracture. 

On de novo review, we agree with the Board that 
claimant failed to show that the right ankle condition was 
causally related to the industrial injury, but we disagree 
with the Board's conclusion that the left hip problem is not 
compensable. Claimant required four separate bone graft 
operations for his wrist injury. A preponderance of the 
medical evidence establishes that the second graft surgery 
caused persistent weakness and discomfort at the site of 
the origin of the abductor muscles in the left iliac crest 
area, the donor bone site. The causative link is that surgery 
to correct the compensable wrist condition caused the prob
lem in the left hip. The Board, in concluding that the hip 
condition was not compensable, suggested that its decision 
was based on the lack of evidence of any impairment at the 
donor site. We do not understand the Board's use of the 
term "impairment." The question of impairment is an ex-
tent-of-disability inquiry and is not involved in this case. 
This is a compensability case. 

Affirmed in part; reversed in part; and remanded 
with instructions that the left hip claim be accepted. 
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446 December 1, 1982 No. 679 

IN THE COURT OF APPEALS OF T H E 
STATE OF OREGON 

, i 
In the Matter of the Compensation of 

John R. Blackman, Claimant. 
BLACKMAN, 

Petitioner, 
v. 

STATE ACCIDENT INSURANCE FUND 
CORPORATION et al 

Respondents. 
(No. D270142, CA A23494) 

Judicial Review from Workers' Compensation Board. 
Argued and submitted October 15, 1982. 
Robert K. Udziela, Portland, argued the cause for peti

tioner. With him on the brief was Pozzi, Wilson, Atchison, 
O'Leary & Conboy, Portland. 

Darrell E . Bewley, Appellate Counsel, State Accident 
Insurance Fund Corporation, Salem, argued the cause and 
filed the brief for respondent State Accident Insurance 
Fund Corporation. 

William R. Gary, Solicitor General, Salem, argued the 
cause for respondent Workers' Compensation Board. With 
him on the brief was Dave Frohnmayer, Attorney General, 
Salem. 

Before Richardson, Presiding Judge, and Thornton and 
Van Hoomissen, Judges. 

RICHARDSON, P. J . 
Reversed and remanded. 

448 Blackman v. SAIF 

RICHARDSON, P. J . 
Claimant appeals from the Workers' Compensa

tion Board's "order of disbursement of third party funds." 
ORS 656.593. The order required distribution to SAIF of 
certain amounts claimant recovered in an action against a 
third party for an injury for which SAIF had paid benefits 
under the Workers' Compensation Law. 

The board and SAIF argue that we lack jurisdic
tion over the appeal and move that we dismiss it. For the 
reasons stated in Schlect v. SAIF, 60 Or App 449 P2d 

(1982), we conclude that we have jurisdiction. We turn 
to the merits. 
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The record in this case consists only of SAIF's 
letter requesting a "hearing regarding the distribution of 
[the third party action] funds," other correspondence and 
the board's order. Claimant argues, correctly, that there is 
no evidence to support the contested part of the board's 
award to SAIF. Claimant accordingly argues that we 
should reverse that part of the award on the ground that 
there was a failure of proof. We do not agree that that is the 
appropriate disposition of the appeal. The problem with the 
proceedings below was not that SAIF's evidentiary showing 
was inadequate; SAIF and, for that matter, claimant had 
no opportunity to make an evidentiary showing through 
the procedures the board and the parties followed. We held 
in Schlect v. SAIF, supra, that third-party distribution 
orders of the board under ORS 656.593 are reviewable by 
this court pursuant to ORS 656.298 as matters concerning a 
claim. £i?eORS 656.704. It follows that the proceedings that 
culminate in a third-party distribution order must produce 
a record adequate for our review under ORS 656.298. It also 
follows that when, as here, appropriate proceedings were 
not conducted and the absence of a record makes it impos
sible for us to consider factual issues raised by the parties 
on appeal, a remand for further proceedings is necessary. 
See Patton v. St. Bd. Higher Ed., 59 Or App 477, 651 P2d 
169 (1982).1 

Reversed and remanded. 
1 In addition to the reasons stated in the text, we consider an outright reversal 

to be inappropriate here because the board and the parties did not have the 
benefit of our opinion in Schlect v. SAIF, supra, at the time this matter was 
considered by the board, and the procedural requirements for proceedings under 
ORS 656.593 are not articulated in that statute. We note also that claimant's 
counsel failed to comply with the two requests by the chairman of the board for a 
response to SAIF's letter requesting a hearing. 
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Robert K. Udziela, Portland, argued the cause for peti

tioner. With him on the brief was Pozzi, Wilson, Atchison, 
O'Leary & Conboy, Portland. 

Darrell E . Bewley, Appellate Counsel, State Accident 
Insurance Fund Corporation, Salem, argued the cause and 
filed the brief for respondent State Accident Insurance 
Fund Corporation. 

William R. Gary, Solicitor General, Salem, argued the 
cause for respondent Workers' Compensation Board. With 
him on the brief was Dave Frohnmayer, Attorney General, 
Salem. 

Before Richardson, Presiding Judge, and Thornton and 
Van Hoomissen, Judges. 

RICHARDSON, P. J . 
Order distributing $1,000 attorney fee to State Accident 

Insurance Fund Corporation reversed; otherwise affirmed. 
Cite as 60 Or App 449 (1982) 451 

R I C H A R D S O N , P. J . 
Claimant appeals from a "third party distribution 

order" of the Workers' Compensation Board, requiring 
claimant to pay to SAIF part of the settlement proceeds 
that he received from the tortfeasor for an injury for which 
SAIF has paid him workers' compensation benefits. The 
board and SAIF contend that this court lacks jurisdiction 
over the appeal.1 We conclude that we have jurisdiction, 
and we affirm in part and reverse in part. 

1 Before the briefs were filed, the board moved to dismiss the appeal. We 
denied the motion with leave to renew. The board has renewed the motion in its 
brief and has appeared only to address the jurisdictional issue. SAIF also argues 
that the appeal should be dismissed, but it addresses no other issue in its brief. 

In his response to the board's original motion to dismiss, claimant argued: 
"The Board is not a 'party' to this proceeding pursuant to ORS 656.005(23), and 
has no standing to contest jurisdiction of this Court." The board replied that, if the 
court lacks jurisdiction, it must dismiss the appeal "whether the jurisdictional 
issue is raised by a party or a passing sparrow." We are required to determine 
whether we have jurisdiction, whether or not the question is raised. For that 
reason, and because SAIF is a party and does raise the question, it is immaterial 
whether the board has standing to appear. 
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In July, 1978, claimant was injured in a highway 
collision while in the course of his employment as a truck 
driver. He filed a workers' compensation claim with SAIF 
and also brought a tort action against the driver of the 
other vehicle. See ORS 656.576 et seq. The claim was 
partially denied by SAIF, and claimant requested a hear
ing. In late 1979, claimant settled the action against the 
tortfeasor for $57,500, and on December 31, 1979, he ten
dered $16,582.89 to SAIF pursuant to ORS 656.593.2 The 
452 Schlecht v. SAIF 

parties appear to agree that that amount was equal to 
SAIF's recoverable costs under the statute as of the date of 
tender. But see n 5, infra. In January, 1980, SAIF approved 
the settlement and demanded that an additional amount 
from the settlement be forwarded to it "to be placed in the 
Advance Refund Account until the pending Hearing [on the 
claim] is concluded and all costs are known and paid." In 
April, 1980, the referee found generally in claimant's favor 

2 ORS 656.593 provides: 
"(1) If the worker or the beneficiaries of the worker elect to recover 

damages from the employer or third person, notice of such election shall be 
given the paying agency by personal service or by registered or certified mail. 
The paying agency likewise shall be given notice of the name of the court in 
which such action is brought, and a return showing service of such notice on 
the paying agency shall be filed with the clerk of the court but shall not be a 
part of the record except to give notice to the defendant of the lien of the 
paying agency, as provided in this section. The proceeds of any damages 
recovered from an employer or third person by the worker or beneficiaries 
shall be subject to a lien of the paying agency for its share of the proceeds as 
set forth in this section and the total proceeds shall be distributed as follows: 

"(a) Costs and attorney fees incurred shall be paid, such attorney fees in 
no event to exceed the advisory schedule of fees established by the board for 
such actions. 

"(b) The worker or the beneficiaries of the Worker shall receive at least 
33-1/3 percent of the balance of such recovery. 

"(c) The paying agency shall be paid and retain the balance of the 
recovery, but only to the extent that it is compensated for its expenditures for 
compensation, first aid or other medical, surgical or hospital service, and for 
the present value of its reasonably to be expected future expenditures for 
compensation and other costs of the worker's claim under ORS 656.001 to 
656.794. Such other costs include assessments for reserves in the Administra
tive Fund and any reimbursements made pursuant to ORS 656.728(3), but do 
not include any compensation which may become payable under ORS 656.273 
or 656.278 

"(d) The balance of the recovery shall be paid to the worker or the 
beneficiaries of the worker forthwith. Any conflict as to the amount of the 
balance which may be retained by the paying agency shall be resolved by the 
board. 

"(2) The amount retained by the worker or the beneficiaries of the 
worker shall be in addition to the compensation or other benefits to which 
such worker or beneficiaries are entitled under ORS 656.001 to 656.794. 

"(3) A claimant may settle any third party case with the approval of the 
paying agency, in which event the paying agency is authorized to accept such 
a share of the proceeds as may be just and proper and the worker or the 
beneficiaries of the worker shall receive the amount to which the worker 
would be entitled for a recovery under subsections (1) and (2) of this section. 
Any conflict as to what may be a just and proper distribution shall be resolved 
by the board." 

The statute is quoted in this note in its present form, as amended by Or Laws 
1981, ch 540, § 1. At the times relevant here, the statute as it read before that 
amendment was applicable; however, the differences between the two versions 
are not material to the issues in this appeal. 
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on his appeal from the partial denial of his claim. The 
incremental benefits to claimant from the referee's disposi
tion, together with medical expenses SAIF paid after the 
tort action was settled, equalled $4,849.55. The referee also 
awarded claimant an attorney fee of $1,000, to be paid by 
SAIF, for prevailing in the hearing on SAIF's partial denial 
of the claim. The referee's order was affirmed by the board 
and was not appealed farther. 

Cite as 60 Or APp 449 (1982) : 453 

The parties did not reach agreement on the alloca
tion of the tort action settlement, and on March 18, 1981, 
SAIF requested that the board resolve the dispute. SAIF 
contended that it was entitled to a distribution to offset (1) 
the $4,849.55 it had expended or incurred for compensation 
or benefits since receiving claimant's payment; (2) the 
$1,000 attorney fee awarded claimant by the referee; and 
(3) $5,000 "as an estimate of future anticipated costs." The 
board ordered claimant to distribute $5,849.55 to SAIF but 
it concluded that SAIF had not proved its claim for $5,000 
for anticipated future costs. Claimant contends on appeal 
that the board erred by ordering the distribution of 
$5,849.55 to SAIF. 

The board argues that this court has no jurisdiction 
to consider the appeal because, under ORS 656.704,3 ordei-s 
of the board "other than those concerning a claim" are 
subject to the review provisions in the Administrative 
Procedures Act (ORS 183.310 to 183.500) rather than those 
in the Workers' Compensation Law. According to the board, 
third party distribution proceedings are not matters "con
cerning a claim" because they are not "matters in which a 

454 Schlecht v. SAIF 

worker's right to receive compensation, or the amount 
thereof, are directly in issue." ORS 656.704(3). The board 

3 ORS 656.704 provides: 
"(1) Actions and orders of the director, and administrative and judicial 

review thereof, regarding matters concerning a claim under ORS 656.001 to 
656.794 are subject to the procedural provisions of ORS 656.001 to 656.794 
and such procedural rules as the board may prescribe. 

"(2) Actions and orders of the director and the conduct of hearings and 
other proceedings pursuant to ORS 656.001 to 656.794, and judicial roview 
thereof, regarding all matters other than those concerning a claim under ORS 
656.001 to 656.794, are subject only to ORS 183.310 to 183.550 and such 
procedural rules as the director may prescribe. The director may make 
arrangements with the board pursuant to ORS 656.726(7) to obtain the 
services of referees to conduct such proceedings or may make other arrange
ments pursuant to ORS 656.722 to obtain personnel to conduct such proceed
ings. The director by rule shall prescribe the classes of orders issued by 
referees and other personnel that are final, appealable orders and those 
orders that are preliminary orders subject to revision by the director. 

"(3) For the purpose of determining the respective authority of the 
director and the board to conduct hearings, investigations and other proceed
ings under ORS 656.001 to 656.794, and for determining the procedure for the 
conduct and review thereof, matters concerning a claim under ORS 656.001 to 
656.794 are those matters in which a worker's right to receive compensation, 
or the amount thereof, are directly in issue. However, such matters do not 
include any proceeding under ORS 656.248 or any proceeding resulting 
therefrom." 
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contends further that third party distribution proceedings 
are not subject to the contested case provisions of the 
Administrative Procedures Act and, accordingly, that they 
are initially reviewable by the circuit court rather than this 
court. See ORS 183.480 to 183.484. Claimant argues that 
judicial review of all board orders under ORS chapter 656 
is controlled by ORS 656.298(1), which provides in part: 

"Any party affected by an order of the board may 
within the time limit specified in ORS 656.295, request 
judicial review of the order with the Court of Appeals." 

It is not certain, in our view, that ORS 656.704 has 
any relevance to judicial review of board orders; the prin
cipal subject of the statute appears to be the conduct and 
review of proceedings of the Director of the Workers' Com
pensation Department.4 The only relevance the statute 
seems to have to board proceedings is its allocation of 
authority to conduct hearings, investigations and other 
proceedings between the board and the director, with 
claim-related matters as the basic dividing line. However, 
we need not decide here whether ORS 656.704 has any 
application to judicial review of board orders, because we 
conclude that the board's authority under O R S 
656.593(l)(d) to resolve "[a]ny conflict as to the amount of 

Cite as 60 Or App 449 (1982) 455 

the balance [of a third-party recovery] which may be re
tained by the paying agency" pertains to a matter "concern
ing a claim" and is therefore reviewable under ORS 
656.298. See also ORS 656.593(3) and n 5, infra. 

We do not agree with the board's narrow reading of 
the phrases "concerning a claim" and "matters in which a 
worker's right to receive compensation, or the amount 
thereof, are directly in issue" used in ORS 656.704. The 
paying agency's right to distribution of third party re
coveries under ORS 656.593 arises out of its responsibility 
for compensation, and the amount distributed is ascer
tained in part by the amount of compensation. Proceedings 
under ORS 656.593 are somewhat analogous to proceedings 
under ORS 656.307, where the sole issue, can be which of 
two employers or insurers is responsible for coverage of a 

4 In SAIFv. Broadway Cab Co., 52 Or App 689,629 P2d 829, rev den 291 Or 
662 (1981), we stated: 

"It is clear that the only specific subject matter for a referee's activities on 
February 12, 1980, in connection with Workere' Compensation under the 
quoted statutes was in 'cases, disputes and controversies regarding matters 
concerning a claim * * *'; similarly, the Board's subject matter jurisdiction on 
July 23, 1980, was to review 'appealed orders of referees in controversies 
concerning a claim ***. '*• *" 52 Or App at 692-93. (Emphasis in original.) 

We noted in Broadway Cab that the jurisdiction of the referees and the board 
could include matters not involving claims where there is an express statutory 
source of jurisdiction; however, we also noted: 

"* * * [W]e have been able to discern only two instances of what seems to 
have been intended as the source: ORS 656.740(3), which provides for a 
referee's hearing on a proposed order declaring a person to be a noncomplying 
employer, and ORS 656.745(3), which relates to penalties and assessments. 
* * *" 52 Or App at 693. 

It is unnecessary to decide in this case what effect, if any, 1981 legislation has on 
our conclusion in Broadway Cab. See, e.g., Or Laws 1981, ch 874, § 11, amending 
ORS 656.704. 
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claim acknowledged to be compensable. The parties to an 
ORS 656.307 proceeding, including the claimant, have ap
peal rights under ORS 656.298. See SAIF v. Broadway Cab 
Co., 52 Or App 689, 693 n 2, 629 P2d 829, rev den 291 Or 
662 (1981). For present purposes, the principal difference 
between ORS 656.307 and 656i593 is that under the former 
there is an adjudication of the claim itself, while distribu
tion under the latter is—or can be—decided independently 
of the claim. It nevertheless seems clear that third-party 
distribution orders directly affect the amount of compensa
tion payable to a claimant by the entity responsible for 
payment under the Workers' Compensation Law. We do not 
think the legislature intended to create as fine a distinction 
as the board finds in ORS 656.704, or to create the kind of 
jurisdictional confusion which would result from the 
board's interpretation. We hold that we have jurisdiction, 
and we turn to the merits. 

Claimant argues that SAIF is not entitled to distri
bution of the compensation or medical expenses incurred 
after the settlement of the third-party action. He contends 
that SAIF was required to make a claim at the time of the 
settlement "for the present value of its reasonably to be 
expected future expenditures for compensation," ORS 
656.593(l)(c),5 and, having failed to do so, could not recover 
456 Schlecht v. SAIF 

the compensation and benefits that actually accrued or 
were paid between the time of the settlement and the time 
of distribution. Claimant also states: 

"* * * ORS 656.593 sets forth the statutory procedure by 
which distribution of proceeds of third party actions 
occurs. The statute contemplates calculation of SAIF's 
interest at the time recovery comes about, be it by settle
ment or judgment. Otherwise, particularly in that [sic] 
case of settlements, the entire policy of orderly and fair 
distribution is defeated. Counsel representing an injured 
worker must, as any lawyer representing a client in a civil 
action, exercise judgment, and balance the value of the 
case, and the chances for success upon trial, against the 
certainties of a settlement. If SAIF is permitted to come 
back—after a settlement is effected—and claim more 
money than previously claimed, the 'certainty' factor in
volved in settlement of claims becomes mythical. Counsel 
is unable to intelligently inform his or her client of the 
actual, rather than potential in-pocket gain from the set
tlement. The policy of this state has long been to favor 
settlement, and it must be presumed the legislature in
tended, by the passage of ORS 656.593, to enhance that 
policy, not hinder it. Thus, SAIF's statutory entitlement in 
this case must be looked upon as arising at the time the 
settlement was approved by SAIF." (Emphasis claimant's.) 

5 Claimant's argument posits that ORS 656.593(l)(c) and (l)(d) are the rele
vant provisions for determining whether the contested amounts were correctly 
awarded to SAIF. He does not rely on ORS 656.593(3), which appears to be 
specifically applicable to allocations between claimants and paying agencies of 
third-party settlements, while subsection (1) relates to the distribution of dam
ages. 
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Claimant misperceives the purpose of ORS 
656.593. It has nothing to do with the policy of encouraging 
settlements. Indeed the Workers' Compensation Law's pro
visions governing distribution of third-party recoveries 
prohibit compromise or settlement of actions by the claim
ant unless the paying agency consents. ORS 656.587, 
656.593(3). The statutes are also not aimed at maximizing 
recovery by claimants in third party actions. Their objec
tive is to allocate whatever the claimant recovers between 
him and the paying agency and to provide reimbursement 
to those responsible for statutory compensation of injured 
workers when damages or settlements are obtained against 
the persons whose acts caused the injuries. We therefore 
find the policy reasons claimant offers in support of his 
argument unpersuasive. 

Cite as 60 Or App 449 (1982) 457 

We are also unconvinced by his interpretation of 
the statutory language. We do not believe the paying agen
cy must make a claim "for the present value of its reason
ably to be expected future expenditures for compensation" 
at the time of the third party recovery. We construe that 
language of ORS 656.593(l)(c) to refer to compensation and 
expenditures anticipated at the time the third-party recov
ery is distributed by agreement of the parties or ordered 
distributed by the board. Given the objectives of the stat
ute, we discern no reason why compensation or other bene
fits actually paid or incurred between the time of judgment 
or settlement and the time of distribution should be treated 
as "expected future expenditures." (Emphasis supplied.) 

The board did not err in ordering distribution to 
SAIF of the compensation awarded claimant and the medi
cal expenses paid on his behalf by SAIF after the settle
ment of the third party action. However, we agree with 
claimant that SAIF is not entitled to a distribution to offset 
the fee it was required to pay claimant's attorney. In 
reaching the opposite conclusion, the board stated: 

'The first part of [ORS 656.593(l)(c)], down to the term 
'hospital service,' says that SAIF is entitled to reimburse
ment for 'its expenditures for compensation.' Were this all 
there was to the statute, the question would be whether 
carrier-paid attorney fees are a form of compensation. See 
ORS 656.005(9). However, the balance of the statute refers 
to a present reserve for 'future expenditures for compensa
tion and other costs of the worker's claim under ORS 
656.001 to 656.794.' (Emphasis added.) Carrier-paid attor
ney fees are obviously an 'other cost' of the worker's claim 
under ORS Chapter 656. We cannot imagine the legisla
ture intending that a carrier in this situation could main
tain a reserve for future carrier-paid attorney fees but not 
qualify for reimbursement for previously-paid attorney 
fees. We, therefore, conclude that SAIF is entitled to reim
bursement for the $1,000 in attorney fees it paid to claim
ant's attorney." (Emphasis in original.) 
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Although the question "is close, we conclude that 
attorney fees a claimant recovers against an insurer after 
prevailing in a hearing on the insurer's denial of a claim 
are not recoverable by the insurer as an "other cost" of the 
claim under ORS 656.593(l)(c). We do not believe the 
legislature intended that the coincidence of a third-party 
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recovery should relieve the insurer *rom paying attorney 
fees awarded to the claimant for prevailing in a hearing on 
a denied claim. 

The portion of the order directing distribution to 
SAIF of the $1,000 attorney fee awarded claimant in the 
claim proceeding is reversed; the order is affirmed in all 
other respects.6 

6 Neither party contends that the proceedings before the board did not meet 
applicable procedural requirements. SAIF observes that, under ORS 656.593, 
"[n]o hearing is required or other procedure set forth." Later in its brief, SAIF 
states that "[i]n this case no hearing was had. There is no evidence or fact finding. 
There is nothing to be reviewed by the Court of Appeals." If we were required to 
rely on the record before the board, we might agree. See Blackman v. SAIF, 60 Or 
App , P2d (decided this date). However, the parties in this case do 
not ask that we determine any questions that can be correctly characterized as 
factual, and the legal issues they raise can be decided in light of the facts 
discernible from the record and those set forth in claimant's summary of facts, 
which SAIF accepts. 
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VAN HOOMISSEN, J . 
Reversed; referee's order reinstated. 

Cite as GO Or App 459 (19S2) _461 

V A N HOOMISSEN, J . 
Claimant appeals an order of the Workers' Com

pensation Board that reversed a referee's order holding his 
occupational disease claim compensable. The dispositive 
issue is whether claimant's physical disabilities arose put 
of and in the scope of his employment. ORS 656.802(l)(a).1 

We review de novo, ORS 656.298(6), and reverse. 

Claimant, age 54 at the time of the hearing, had 
been employed by Pacific Northwest Bell (PNB) for 33 
years installing and repairing telephones. In December, 
1977, he began experiencing headaches, upset stomach and 
diarrhea. At the hearing he testified that he was under 
considerable stress at work because of the constant turn
over of supervisors, many of whom were younger than he 
and had less experience; that his supervisors gave conflict
ing instructions and instituted varying work methods; that 
they supervised his work tod closely, which he considered 

1 ORS 656.802(l)(a) defines "occupational disease" as: 

"Any disease or infection which arises out of and in the scope of the employ
ment, and to which an employe is not ordinarily subjected or exposed other 
than during a period of regular actual employment therein." 
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unnecessary given his experience; that they harassed him 
about his production, which he believed to be about the 
same as other employes; and that they criticized him for 
refusing to work overtime, which he did not believe was 
mandatory. Several of claimant's supervisors testified at 
the hearing or by affidavit that he produced less than other 
employes, was easily agitated, disliked authority, had diffi
culty adjusting to changing policies and felt persecuted by 
them. 

In December, 1977, claimant told Dr. Howell that 
he was experiencing stress at work and was particularly 
concerned about the company's hiring of young, inex
perienced women and placing them in supervisory roles 
ahead of older, more experienced men. The doctor tenta
tively diagnosed a duodenal ulcer. When treatment failed 
to remedy claimant's intestinal condition, he was hos
pitalized in February, 1978, for a gastroscopy which 
revealed duodenitis, peptic ulcer and peptic esophagitis. On 
Dr. Howell's advice, he took a three-month leave of abs
ence. Dr. Howell informed PNB that claimant's condition 
462 Leary v. Pacific Northwest Bell 

"is directly aggravated by his work situation and a leave of 
absence is considered imperative." Claimant's condition 
improved, and he returned to work in May, 1978. 

Claimant's intestinal problems recurred. In De
cember, 1979, he contacted Dr. Parent, an internist, and 
related that he was dissatisifed with his job and was 
undergoing great tension at work. Dr. Parent diagnosed 
hypertension, diarrhea with possible ulcerative colitis, 
duodenitis and reflux esophagitis with persistent ulcera
tion. He concluded that "[a]ll [claimant's] problems appear 
to be tension or stress related." Although he did not believe 
claimant's work directly caused his problems, he concluded 
that "his work situation and attitude towards it are directly 
aggravating these problems." 

Claimant filed a claim for occupational disease. 
PNB denied that claim. Dr. Parent wrote PNB: 

"It is my opinion that a dominant factor in this patient's 
life is his job stress. I feel his hypertension is probably on 
an essential basis, however, as you are aware stress does 
affect this adversely as it does irritable bowel or colitis. It 
is also a factor in increasing acid which is a factor in the 
etiology of dueodenitis and esophagitis. * * *" 

At PNB's request, claimant was examined by Dr. Colbach, 
a psychiatrist, who reported: 

"What I think we have here is a man who is really not 
smart enough and does not have the personality flexibility 
to cope well with change. For many years, he apparently 
did all right. Now, at a time when he is aging and slowing 
down in many ways, he is confronted at the same time with 
an increasingly complex and changing society and work 
situation. He feels unappreciated, alienated, and angry. 
He develops psychosomatic symptoms. He is too limited to 
really understand what is going on, so he projects most of 
the- blame on certain individuals in his work environment. 
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"It doesn't appear that his work has forced him into any 
particularly stressful situations. But his selective percep
tions of what is going on at work do cause him distress and 
do, in turn, contribute to his psychosomatic problems. 
These selective perceptions, of course, are unconscious 
results of his intellectual and personality limitations. 
"I have described a complex situation. Whether this is 
properly compensable under workers' compensation law is 

Cite as 60 Or App 459 (19S2) . 463 

impossible for me to say. It is more of an administrative 
law decision than a medical one. 
"I don't think any particular psychiatric intervention is 
indicated here. 

"If I had to give claimant a particular diagnostic label, I 
would say that he has elements of what has been termed 
'the paranoid personality,' although he isn't quite so bad as 
to deserve the full implications of this label." 

The referee concluded that claimant "truly be
lieved he was being harassed" at work and that his "reac
tions to his perceived experiences at work did cause him 
stress and anxiety which directly resulted in his need for 
treatment and care of his resulting physical problems." The 
Board concluded that claimant was subjected to normal and 
reasonable supervision and that his "adverse psychological 
and physical reaction" to that supervision did not arise 
within the scope of his employment. The Board observed 
that his stress factors, young supervisors and women super
visors, were "really factors which any person claimant's 
age encounters everywhere." 

An occupational disease need not "be caused or 
aggravated solely by the work conditions." It is sufficient 
"[i]f the at-work conditions, when compared to the nonem-
ployment exposure, are the major contributing cause of the 
disability." SAW v. Gygi, 55 Or App 570, 574, 639 P2d 655, 
rev den 292 Or 825 (1982). The question is whether claim
ant's stress, which appears to result primarily from his 
perception of the way he is treated by his supervisors, can 
be said to arise in the scope of his employment. 

Where an employe is deviating from expected job 
performance standards, supervision directed at improving 
the desired performance falls within the scope of employ
ment because it is inevitable in the employment relation
ship. If that kind of supervision is the nexus linking the 
psychiatric condition to the job, the claim arises out of and 
in the course of employment within the meaning of ORS 
656.802(l)(a). An adverse psychological reaction to supervi
sion directed at improving job performance is within the 
scope of employment, and an adverse reaction to it is a risk 
of employment. It is unnecessary that claimant prove that 
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his stress resulted from harassment or other illegitimate 
supervision, because that would inject the element of fault 
into the proceeding. Neither is the claim precluded because 
the incidents contributing to claimant's stress might not 
have adversely affected an average worker. McGarrah v. 
SAIF, 59 Or App 448, 651 P2d 153 (1982); Maddox v. SAIF, 
59 Or App 508, 651 P2d 180 (1982). 

In SAIF v. Gygi, supra, 55 Or App at 578, we held 
that a self-employed attorney who began to drink alcohol 
excessively and abuse over-the-counter drugs because of 
the pressures of his work had a compensable occupational 
disease. We stated that, "[ajlthough claimant, being self-
employed, may have been the author of his own downfall, 
his condition arose because of his response to the demands 
of his law practice." 

Here, claimant's stress is similarly the result of his 
response to his job. In addition to the stress factors noted by 
the Board, claimant also identified stress resulting from 
conflicting orders as a consequence of the turnover of 
supervisors, as well as what he perceived to be harassment 
over his production and refusal to work overtime. It is not 
dispositive whether claimant was in fact harassed. What is 
decisive is whether he believed that he was being harassed 
and whether that belief was the major contributing cause 
of his stress and resulting disability. 

Dr. Colbach noted that claimant's "selective per
ceptions, of course, are unconscious results of his intellec
tual and personality limitations." The Supreme Court has 
stated that for purposes of determining compensability 
under the Workers' Compensation Act, the employer takes 
the workers as he finds them with all their inherent de
fects. Weller v. Union Carbide, 288 Or 27, n 5, 602 P2d 259 
(1979). It is not important that the stress affecting claim
ant was not unusual or excessive. It exacerbated his disabl
ing intestinal disorders. The medical evidence supports a 
conclusion that claimant suffers a greater and different 
degree of stress when he is at work. See James v. SAIF, 290 
Or 343, 350, 624 P2d 565 (1981). His medical records 
establish that his condition improved significantly during 
his leave of absence from PNB. There is no evidence that 
he suffered from any unusual stress from nonemployment 

Cite as 60 Or App 459 (1982) 465 

sources. We find it significant that claimant was employed 
by PNB for more than 33 years and that it has bc-en only in 
the last few years that he has been unable to cope with his 
problems at work.2 Thus, notwithstanding that his work-
related stress appears largely to be his own reaction to his 
working conditions, see SAIF v. Gygi, supra, 55 Or App at 
578, we conclude that it is the major contributing cause of 
his disability and that it is therefore compensable. 

Reversed; referee's order reinstated. 

2 Before this time claimant had suffered a back injury that intermittently 
causes him discomfort that is unrelated to his present claim. 
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IN T H E COURT OF APPEALS OF T H E 
STATE OF OREGON 

In the Matter of the Compensation of 
Robert O. Barrett, Claimant. 

BARRETT, 
Petitioner, 

v. 
UNION OIL DISTRIBUTORS, 

Respondent. 
(WCB No. 79-09096, CA A24711) 

Judicial Review from Workers' Compensation Board. 
Argued and submitted September 20, 1982. 
Richard T. Kropp, Albany, argued the cause for peti

tioner. With him on the brief was Emmons, Kyle, Kropp & 
Kryger, P.C., Albany. 

Brian L. Pocock, Eugene, argued the cause for respon
dent. With him on the brief was Cowling, Heysell & Pocock, 
Eugene. 

Before Richardson, Presiding Judge, Joseph, Chief 
Judge, and Van Hoomissen, Judge. 

VAN HOOMISSEN, J . 
Reversed; referee's order reinstated. 

Cite as 60 Or App 483 (1SS2) 485 

V A N HOOMISSEN, J . 
Claimant appeals an order of the Workers' Com

pensation Board that reversed the referee's order that the 
employer's insurer accept his claim for aggravation of an 
earlier compensable injury. Without reaching the merits, 
the board concluded that claimant's aggravation claim was 
not timely filed. We disagree and reverse. 

Claimant was injured in 1973. His claim was 
closed, and after a hearing and board review in 1974, he 
was granted 25 percent unscheduled disability. In the fol
lowing years he complained of increased pain and dis
ability. In December, 1978, he sent a letter to the employ
er's insurer, stating that he was experiencing "further 
problems" with his industrial injury and requesting that 
his claim be reopened. 

At the time of his injury, former ORS 656.271(1) 
provided: 

"* * * The claim for aggravation must be supported by a 
written opinion from a physician that there are reasonable 
grounds for the claim * * *." 

The requirement for a doctor's opinion accompanying an 
aggravation claim was eliminated in 1975. ORS 656.273 
provides in pertinent part: 
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"(7) A request for hearing on any issue involving a 
claim for aggravation must be made to the department in 
accordance with ORS 656.283. Adequacy of the physician's 
report is not jurisdictional. If the evidence as a whole 
shows a worsening of the claimant's condition the claim 
shall be allowed." 

In interpreting ORS 656.273, we have said: 
"As we interpret this statute, a claimant may make a 
'claim for aggravation' under subsection (2) or alterna
tively, a physician may submit a report, which is a 'claim 
for aggravation' under subsection (3) * * *." Stevens v. 
Champion International, 44 Or App 587, 589, 606 P2d 674 
(1980). 

The referee concluded that claimant's aggravation 
claim had been filed properly under the new statute and 
that the substantial medical evidence in claimant's favor 
merited overturning the insurer's denial and ordering pay
ment of benefits. The employer appealed only on the merits 
486 Barrett v. Union Oil Distributors 

of the aggravation claim, not the procedural aspects of the 
claim filing. The board, however, chose to apply the earlier 
procedural statute. It reasoned that claimant's letter to the 
insurer, unaccompanied by a physician's report, was an 
invalid aggravation claim. It therefore reversed the ref
eree. 

The initial question on review is whether the board 
applied the correct statute. Fundamental fairness dictates 
that the board should not decide a claim on the basis of 
evidence not in the record or on issues not briefed before it. 
Neely v. SA1F, 43 Or App 319, 323,602 P2d 1101 (1979), rev 
den 288 Or 493 (1980). This issue presents only a question 
of law, however. The facts contained in the record on this 
point are not in dispute. No need exists to remand the case 
when all the evidence on that issue is in the record. The 
board's de novo review is on the record submitted before it, 
as is ours. Neely v. SAIF, supra. 

We have not yet ruled on the retroactive effect, if 
any, of ORS 656.273. Generally, statutes or regulations 
that say nothing about retroactive application are not ap
plied retroactively if such a construction will impair exist
ing rights, create new obligations or impose additional 
duties with respect to past transactions. Derenco v. Benj. 
Franklin Fed. Sav. and Loan, 281 Or 533, 539 n 1,577 P2d 
477, cert den 439 US 1051 (1978); Joseph v. Lowery, 261 Or 
545, 547, 495 P2d 273 (1972). ORS 656.202(2) provides 
special legislative guidance in the field of workers' compen
sation: 

"Except as otherwise provided by law, payment of bene
fits for injuries or death under ORS 656.001 to 656.794 
shall be continued as authorized, and in the amounts 
provided for, by the law in force at the time the injury 
giving rise to the right to compensation occurred." 

ORS 656.202(2) is not, however, an absolute pro
scription against retroactive application of workers' com-
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pensation statutes. It is generally applied to deny retroac
tive application of legislation that alters the amounts and 
availability of benefits under the act. See, e.g., SAIF v. 
Mathews, 55 Or App 608, 639 P2d 668, rev den 292 Or 825 
(1982); Bradley v. SAIF, 38 Or App 559, 590 P2d 784, rev 
den 287 Or 123 (1979); Holmes v. SAW, 38 Or App 145,589 
P2d 1151 (1979). 
Cite as 60 Or App 483 (1982) 48? 

In determining whether statutes should have re
troactive effect, we have distinguished between statutes 
relating "to eligibility for coverage" and those relating to 
"whether and when a claim can be made in situations 
where coverage exists," the latter but not the former being 
applied retroactively. Miner v. City of Vernonia, 47 Or App 
393, 398, 614 P2d 1206, rev den 290 Or 149 (1980). In State 
ex rel Huntington v. Sulmonetti, 276 Or 967, 557 P2d 641 
(1976), the Supreme Court gave the benefit of a proce
dural change in a workers' compensation statute governing 
timely filing of a request for hearing to a claimant whose 
first claim for the same injury had already been decided 
adversely to him as untimely under the previous version of 
the statute. In Holden v. Willamette Industries, 28 Or App 
613, 560 P2d 298 (1977), we held that an amendment to 
ORS 656.807(1), which increased the period for filing occu
pational disease claims from three to five years from the 
date of last exposure and which became effective after 
claimant's first claim on his exposure had been held un
timely, could be applied retroactively to allow claimant to 
file another claim: 

"The most fundamental reason to extend the limitation, 
however, is that the most apt application of the policy of 
the law that the Workmen's Compensation Act is to be 
liberally construed for the benefit of the worker, is to the 
construction of a statute which is silent or ambiguous as to 
its retroactive effect upon workers' claims. Therefore, we 
construe the amended version of ORS 656.807(1) to allow 
consideration of claims filed within five years of last 
exposure which existed on October 5,1968, or thereafter." 
Holden v. Willamette Industries, supra, 28 Or App at 618. 
(Footnote omitted.) 

Support for applying the 1975 statute is found in 
the fact that a claim for aggravation, unlike a request for 
continuing medical services, is generally treated as a new 
claim. ORS 656.273(6). A claimant's request for aggrava
tion benefits is not granted automatically. The claimant 
must prove a worsened condition, a direct and compensable 
correlation to the previous compensable injury, and the 
absence of any intervening injuries or contributive expo
sures. Like a claim for new injury, a claimant has a strict 
time limit in which to file an aggravation claim and speci
fic statutory requirements that the substance of the claim 
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must mset before it is deemed properly filed. If a compensa
ble worsening is found, the claim will ordinarily be pro
cessed as an initial claim and a new determination order 
issued when the claimant has become medically station
ary. 

We conclude that this claim for aggravation of a 
previous compensable injury should be processed under the 
statutory procedure in effect at the time the claim was 
made. Cf. Thornsberry v. SAIF, 57 Or App 413,644 P2d 661 
(1982). Claimant's letter to his employer's insurer suffices 
as a timely claim for aggravation rights. ORS 656.273. 

On the merits, without reiterating the evidence 
that supports claimant's claim, we conclude that the medi
cal evidence establishes that claimant's condition has wors
ened since his last arrangement of compensation. We also 
find no merit to the employer's contention that intervening 
activities materially contributed to claimant's worsened 
condition. 

The referee's order to employer's insurer to accept 
the claim and to pay compensation as authorized by law 
until closure is reinstated. ORS 656.268. 

Reversed; referee's order reinstated. 
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IN THE COURT OF APPEALS OF T H E 
STATE OF OREGON 

In the Matter of the Compensation of 
Donald A. Godell, Claimant. 

GODELL, 
Petitioner, 

v. 
SAIF CORPORATION, 

Respondent. 
(No. 80-05378, CA A23841) 

Judicial Review from Workers' Compensation Board. 
Argued and submitted November 15, 1982. 
David A. Force, Eugene, argued the cause for petitioner. 

On the brief were Evohl F . Malagon and Malagon & 
Velure, Eugene. 

Darrell E . Bewley, Appellate Counsel, State Accident 
Insurance Fund, Salem, argued the cause and filed the 
brief for respondent. 

Before Gileltte, Presiding Judge, and Warden and 
Young, Judges. 

PER CURIAM. 
Order modified to award claimant 64 degrees for 20 

percent unscheduled permanent partial disability. 

494 Godell v. SAIF 

P E R C U R I A M 
Claimant appeals an order of the Workers' Com

pensation Board (Board) assessing the extent of his perma
nent partial disability for atopic eczema at five percent. He 
seeks reinstatement of the referee's assessment of 40 per
cent. On de novo review, we assess the extent of claimant's 
disability at 20 percent. See Hoag v. Duraflake, 37 Or App 
103, 585 P2d 1149, rev den 284 Or 521 (1978). 

The order of the Workers' Compensation Board is 
modified to award claimant 64 degrees for 20 percent 
unscheduled permanent partial disability. 
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IN THE COURT OF APPEALS OF THE STATE OF OREGON 

I n the Matter of the Compensation of 
C h a r l e s Maddox, Claimant. 

S t a t e Accident Insurance Fund Corporation, 

P e t i t i o n e r , 

WCB No. 79-09937 
v. CA A23313 

Ch a r l e s Maddox, 

Respondent. 

*********** 

J u d i c i a l Review from Workers' Compensation Board. 

Argued and submitted May 10, 1982. 

D a r r e l l E. Bewley, Appellate Counsel, S t a t e Accident 
Insurance Fund Corporation, Salem, argued the cause 
and f i l e d the b r i e f s for p e t i t i o n e r . 

Michael E. Wasserman, Salem, argued the cause for 
respondent. On the b r i e f was Linda C. Love, Salem. 

Before B u t t l e r , P r e s i d i n g Judge, and Warren and 
Rossman, Judges. 

BUTTLER, P. J . 

Order affirmed on j u r i s d i c t i o n a l i s s u e ; remanded for 
review of extent of d i s a b i l i t y . 

FILED 12/8/82. 

BUTTLER, P. J . 

T h i s workers' compensation case has been through t h i s 

c o u r t twice on i t s way from the Workers' Compensation Board 

to the Supreme Court and back again on remand.1 The Board had 

determined the c l a i m to be compensable, but d i d not determine the 

ex t e n t of d i s a b i l i t y . While the compe n s a b i l i t y i s s u e was on 

appeal through the c o u r t s , the r e f e r e e proceeded to determine the 

e x t e n t of c l a i m a n t ' s d i s a b i l i t y and awarded permanent t o t a l 
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Maddox v. SAIF 
d i s a b i l i t y . Before the Board, SAIF contended t h a t the r e f e r e e 

l a c k e d j u r i s d i c t i o n to r a t e the ex t e n t of d i s a b i l i t y w h i l e the 

i s s u e of com p e n s a b i l i t y was on appeal. The Board r e v e r s e d the 

r e f e r e e ' s award of permanent t o t a l d i s a b i l i t y on the ground t h a t 

the c l a i m was not compensable. SAIF appeals from the Board's 

order p e r t a i n i n g to ext e n t of c l a i m a n t ' s d i s a b i l i t y , r e - a s s e r t i n g 

i t s c o n t e n t i o n t h a t the r e f e r e e and Board l a c k e d j u r i s d i c t i o n to 

r a t e the e x t e n t of c l a i m a n t ' s d i s a b i l i t y pending appeal o f the 

i s s u e of compensability.2 

I n i t s order denying SAIF's motion to r e c o n s i d e r , the 

Board e x p l a i n e d i t s p o s i t i o n on the j u r i s d i c t i o n a l i s s u e s 

"THE SAIF Corporation's motion for r e c o n s i d e r a t i o n 
complains t h a t the Board's Order on Review dated 
December 7, 1981 f a i l e d to address i t s j u r i s d i c t i o n a l 
argument. I t s j u r i s d i c t i o n a l argument i s : When i n 
l i t i g a t i o n a c l a i m has been found compensable, but t h a t 
d e c i s i o n has been appealed and i s not y e t f i n a l l y 
r e s o l v e d , the Board and i t s Referees l a c k j u r i s d i c t i o n 
to enter orders r a t i n g extent of d i s a b i l i t y . 

"SAIF's argument t h a t e x t e n t h e a r i n g s be d e f e r r e d 

u n t i l c o m p e n s a b i l i t y i s f i n a l l y determined i s 
a t t r a c t i v e , and i t may w e l l be t h a t the Board should 
c o n s i d e r adopting a r u l e t h a t so p r o v i d e s . U n l e s s and ' 
u n t i l the Board adopts such a r u l e , however, we a d d r e s s 
SAIF's j u r i s d i c t i o n a l argument by s t a t i n g we a r e not 
persuaded. ORS 656.313(1)." 

At the time of c l a i m a n t ' s i n j u r y , ORS 656.313(1) 

provided? 

" ( 1 ) F i l i n g by an employer or the S t a t e A c c i d e n t 
I n s u r a n c e Fund Corp o r a t i o n of a re q u e s t f o r review or 
c o u r t appeal s h a l l not s t a y payment of compensation to 
a cl a i m a n t . " 3 

The p o l i c y expressed i n ORS 656.313 i s c o n s i s t e n t with 

the p r a c t i c e of proceeding to r a t e the e x t e n t of a c l a i m a n t ' s 

d i s a b i l i t y pending an appeal of a de t e r m i n a t i o n t h a t the c l a i m i s 

compensable. I f c o m p e n s a b i l i t y and e x t e n t of d i s a b i l i t y had been 
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Cite as 60 Or App 507 (1982) 
determined i n the same hea r i n g , ORS 656.313 would p r e c l u d e a s t a y 

of payment of the compensation awarded. We p e r c e i v e no s a l i e n t 

d i f f e r e n c e between t h a t s i t u a t i o n and t h i s , other than the 

f o r t u i t y of a b i f u r c a t e d hearing i n t h i s c a s e . We note t h a t the 

l e g i s l a t u r e has s p e c i f i c a l l y provided a mechanism f o r d e l a y i n g 

payment of d i s p u t e d medical expenses pending appeal on the i s s u e 
4 

of t h e i r c o m p e n s a b i l i t y . ORS 656.313(3). I t i s f a i r to assume 

t h a t i f i t had intended t h a t the p r o c e s s i n g of e x t e n t of 

d i s a b i l i t y c l a i m s be stayed pending appeal of a d e t e r m i n a t i o n 

t h a t the d i s a b i l i t y i s compensable, i t would have so provided. 

SAIF contends t h a t ORS chapter 19, p e r t a i n i n g g e n e r a l l y 

to appeals from lower c o u r t s , a p p l i e s to workers' compensation 

proceedings and would d i v e s t the r e f e r e e and Board of 

j u r i s d i c t i o n to take f u r t h e r a c t i o n on the c l a i m u n t i l 

c o m p e n s a b i l i t y was f i n a l l y determined i n the a p p e l l a t e p r o c e s s . 

ORS chapter 19 governs a p p e l l a t e review of lower c o u r t d e c i s i o n s , 

not a d m i n i s t r a t i v e t r i b u n a l s . The workers' compensation 

s t a t u t o r y scheme c o n t a i n s i t s own p r o v i s i o n s governing 

a p p e a l s , see, e.g., ORS 656.298; they appear to be complete and 

do not prevent the r e f e r e e or Board from p r o c e s s i n g e x t e n t of 

d i s a b i l i t y c l a i m s pending appeal of an order f i n d i n g 

c o m p e n s a b i l i t y . We conclude t h a t the r e f e r e e and Board had 

j u r i s d i c t i o n here.5 

Although we a f f i r m the Board's order on the 

j u r i s d i c t i o n a l i s s u e , the e x t e n t of d i s a b i l i t y q u e s t i o n has not 

y e t been reviewed on the m e r i t s , because the Board based i t s 

r u l i n g on the s o l e ground t h a t the c l a i m was not compensable. I n 

the appeal on c o m p e n s a b i l i t y taken from one of the two o r d e r s , we 

hel d the c l a i m compensable, thereby superseding the Board's order 
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on c o m p e n s a b i l i t y . SAIF, however, i s e n t i t l e d to have the e x t e n t 

of d i s a b i l i t y reviewed. 

Order affirmed on j u r i s d i c t i o n a l i s s u e ; remanded f o r 

review of e x t e n t of d i s a b i l i t y . 
FOOTNOTES 

The p r e c i s e c h r o n o l o g i c a l h i s t o r y i s as f o l l o w s : 

May 2, 1977: Claimant r e q u e s t s h e a r i n g on d e n i a l o f 
c l a i m . 

January 31, 1978: Referee r e v e r s e s d e n i a l and o r d e r s 
SAIF to accept c l a i m . 

March 21, 1979: Board on review a f f i r m s r e f e r e e on 
co m p e n s a b i l i t y . 

November 16, 1979: Claimant r e q u e s t s h e a r i n g on e x t e n t 
of d i s a b i l i t y . 

F ebruary 19, 1980: Court of Appeals a f f i r m s ( w i t h o u t 
opinion) the Board's order i n 
co m p e n s a b i l i t y c a s e . Maddox v. SAIF, 44 
Or App 520, 605 P2d 1391 (19 8 0 ) . 

A p r i l 17, 1980: SAIF f i l e s motion w i t h Board to d i s m i s s 
requested h e a r i n g on e x t e n t w h i l e 
c o m p e n s a b i l i t y i s s u e was pending on ap p e a l 
through the c o u r t s . 

June 30, 1980: Referee awards c l a i m a n t permanent t o t a l 
d i s a b i l i t y . 

January 20, 1981: Supreme Court remands c o m p e n s a b i l i t y 
c a s e to Court of Appeals for 
r e c o n s i d e r a t i o n i n l i g h t of James v. 
SAIF, 290 Or 343, 624 P2d 565 (1 9 8 1 ) . 
Maddox v. SAIF, 290 Or 357, 624 P2d 570 
(198 1 ) . 

March 9, 1981: Court of Appeals remands c o m p e n s a b i l i t y 
c a s e to Board. Maddox v. SAIF, 51 Or App 
2, 624 P2d 643 (19 8 1 ) . 

December 7, 1981: Board on remand hol d s c l a i m not 
compensable. 

December 7, 1981: Board on review o f e x t e n t c a s e 
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r e v e r s e s r e f e r e e on the b a s i s of i t s 
holding the c l a i m not compensable. 

December 28, 1981: Board denies SAIF's motion f o r 
r e c o n s i d e r a t i o n and e x p l a i n s why i t d i d 
not grant SAIF's motion to d i s m i s s . 

December 31, 1981: Claimant seeks j u d i c i a l review o f 
Board's December 7th order on 
compe n s a b i l i t y . 

January 6, 1982: SAIF f i l e s p e t i t i o n f o r j u d i c i a l 
review of December 7, 1981 order on e x t e n t 
of d i s a b i l i t y . 

September 29, 1982: Court of Appeals holds c l a i m 
compensable. Maddox v. SAIF, 59 Or App 
508, 651 P2d 180 (1982). 

2 

Claimant's motion to d i s m i s s the appeal, f i l e d a f t e r 

o r a l argument, i s denied. The i s s u e r a i s e d i n t h i s appeal may 

w e l l have been moot a f t e r the Board r u l e d the c l a i m not 

compensable, but we have s i n c e r u l e d the c l a i m compensable. 

Maddox v. SAIF, 59 Or App 508, 651 P2d 180 (1982). We proceed 

to the m e r i t s because, notwithstanding any e r s t w h i l e mootness, 

SAIF's j u r i s d i c t i o n a l argument, i f accepted, could a f f e c t the 

course of the proceedings here by render i n g the r e f e r e e ' s r u l i n g 

on e x t e n t of d i s a b i l i t y a n u l l i t y . 

3 

The wording of the c u r r e n t s t a t u t e i s s u b s t a n t i a l l y 

s i m i l a r : 

" F i l i n g by an employer or the i n s u r e r of a request 

f o r review or c o u r t appeal s h a l l not s t a y payment o f 
compensation to a c l a i m a n t . " 

4 
ORS 656.313(3) p r o v i d e s : 
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" ( 3 ) I f an i n s u r e r or s e l f - i n s u r e d employer 
d e n i e s the c o m p e n s a b i l i t y of a l l or any p o r t i o n of a 
c l a i m submitted f o r medical s e r v i c e s , the i n s u r e r or 
s e l f - i n s u r e d employer s h a l l send n o t i c e of the d e n i a l 
to each p r o v i d e r of such medical s e r v i c e s . A f t e r 
r e c e i v i n g n o t i c e of the d e n i a l , a medical s e r v i c e 
p r o v i d e r may submit b i l l s f o r the d i s p u t e d medical 
s e r v i c e s to the p r o v i d e r of h e a l t h i n s u r a n c e f o r the 
i n j u r e d worker. The h e a l t h i n s u r a n c e p r o v i d e r s h a l l 
pay a l l such b i l l s i n accordance with the l i m i t s , terms 
and c o n d i t i o n s of the p o l i c y . I f the i n j u r e d worker 
has no h e a l t h i n s u r a n c e , such b i l l s may be submitted to 
the i n j u r e d worker. A p r o v i d e r of d i s p u t e d medical 
s e r v i c e s s h a l l ' make no f u r t h e r e f f o r t to c o l l e c t 
d i s p u t e d medical s e r v i c e b i l l s from the i n j u r e d worker 
u n t i l the i s s u e of c o m p e n s a b i l i t y of• the m e d ical 
s e r v i c e s has been f i n a l l y determined. When the 
c o m p e n s a b i l i t y i s s u e has been f i n a l l y determined, the 
i n s u r e r or s e l f - i n s u r e d employer s h a l l n o t i f y each 
a f f e c t e d h e a l t h i n s u r a n c e p r o v i d e r of the r e s u l t s o f 
the d e t e r m i n a t i o n , . i n c l u d i n g the r e s u l t s of p r o c e e d i n g s 
under ORS 656.289(4) and the amount of any s e t t l e m e n t . 
I f the s e r v i c e s a r e determined to be compensable, each 
h e a l t h i n s u r a n c e p r o v i d e r t h a t has p a i d c l a i m s p u r s u a n t 
to t h i s s u b s e c t i o n has a r i g h t of a c t i o n to recover the 
c o s t s t h e r e o f from the i n s u r e r or s e l f - i n s u r e d 
employer. As used i n t h i s s u b s e c t i o n , ' h e a l t h 
i n s u r a n c e ' has the meaning for t h a t term provided i n 
ORS 731.162." 

We e x p r e s s no opinion as to whether the Board may, 

r u l e , s t a y h e a r i n g s on e x t e n t of d i s a b i l i t y under the 

c i r c u m s t a n c e s presented here. 
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IN THE COURT OF APPEALS OF THE STATE OF OREGON 

In the matter of the compensation of 
Linda D. Mackay, Claimant. 

Linda D. Mackay, 

P e t i t i o n e r , 

v. WCB Case No. 81-02371 
CA A23379 

S t a t e Accident Insurance Fund 
Corporation, 

Respondent. 

* * * * * * * * 

J u d i c i a l Review from Workers' Compensation Board. 

Argued and submitted May 12, 1982. 

Michael N. G u t z l e r , Salem, argued the cause and f i l e d 
the b r i e f for p e t i t i o n e r . 

D a r r e l l E. Bewley, Appellate Counsel, S t a t e Accident 
Insurance Fund Corporation, Salem, argued the cause and 
f i l e d the b r i e f for respondent. 

Before G i l l e t t e , P r e s i d i n g Judge, and Warden and Young, 
Judges. 

WARDEN, J . FILED: December 8, 1982 
Affirmed. 

WARDEN, J . 

Claimant appeals from an order of the Workers' 

Compensation Board, t h a t affirmed the r e f e r e e ' s order a f f i r m i n g 

SAIF's d e n i a l of p e t i t i o n e r ' s c l a i m . We a f f i r m . 

Claimant i s a school-bus d r i v e r . On November 17, 1980, 

she completed her bus round a t 4:30 p.m., parked the bus, 

disembarked and began walking a c r o s s the bus parking l o t to the 
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bus barn, where she was to punch out on a time c l o c k . She 
t e s t i f i e d t h a t she i n j u r e d her back when " I was walking a c r o s s 
the parking l o t and my r i g h t l e g buckled from beneath me and I 
f e l l . " She t e s t i f i e d t h a t she had not t r i p p e d over anything but 
t h a t she had been working more hours than normal and had 
experienced some low back discomfort during t h a t week. 

Claimant saw her doctor a t 5 p.m. t h a t day f o r a 

r e g u l a r l y scheduled appointment to r e c e i v e treatment f o r a 

previous work r e l a t e d neck and mid-back i n j u r y . She t o l d her 

doctor t h a t she had f a l l e n t h a t day and had some low-back p a i n . 

The doctor determined t h a t the low-back i n j u r y was "completely 

s e p a r a t e " from the area p r e v i o u s l y i n j u r e d and completed a c l a i m 

form for a new i n j u r y . On t h a t form, the doctor marked "Yes" i n 

answer to the q u e s t i o n , " I s the c o n d i t i o n r e q u i r i n g treatment the 

r e s u l t of the i n d u s t r i a l i n j u r y or exposure d e s c r i b e d ? " SAIF does 

not c o n t e s t t h a t the f a l l caused the low-back i n j u r y . 

. The r e f e r e e found c l a i m a n t to be a c r e d i b l e w i t n e s s 
but concluded t h a t she had not proved by a preponderance of the 

evidence t h a t the i n j u r y was work connected, because t h e r e was no 

medical evidence of a work-connected cause of the c o l l a p s e of 

c l a i m a n t ' s l e g . On a p p e a l , she argues that, her case i s 

i n d i s t i n g u i s h a b l e from Hubble v. SAIF, 56 Or App 154, 641 P2d 

593, rev den 293 Or 103 (1982). SAIF argues" t h a t Hubble i s 

d i s t i n g u i s h a b l e because c l a i m a n t ' s job did not r e q u i r e a 

s u b s t a n t i a l amount of walking, as d i d Hubble's j o b . We 

f i n d Hubble to be d i s t i n g u i s h a b l e on an a d d i t i o n a l b a s i s . 

The i s s u e , as the r e f e r e e saw i t and as we see i t , 

i s whether the evidence shows t h a t the cause of her f a l l was 
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work-connected. The c l a i m a n t i n Hubble did j u s t t h a t . We 

conclude t h a t c l a i m a n t here had the same burden. There i s 

uncontroverted medical evidence t h a t c l a i m a n t ' s back was i n j u r e d 

by the f a l l . SAIF does not c o n t e s t t h a t she f e l l during 

working hours and on her employer's premises, .i.e.. i n the course 

of employment, but t h a t i s only one c o n s i d e r a t i o n i n the 

a n a l y s i s of the u n i t a r y work-connection t e s t adopted i n Rogers 

v. SAIF, 289 Or 633, 616 P2d 485 (1980). Another i s t h a t the 

i n j u r y a r o s e out of employment. ORS 6 5 6 . 0 0 5 ( 8 ) ( a ) . Although 

these elements a r e not to be a p p l i e d as s e p a r a t e t e s t s , an i n j u r y 

t h a t has s u f f i c i e n t work r e l a t i o n s h i p n e c e s s a r i l y a r i s e s out of 

and i n the course of employment. Rogers, 289 Or a t 643. 

We r e c e n t l y adopted P r o f e s s o r L a r s o n ' s a n a l y s i s of 

unexplained f a l l s . P h i l A. L i v e s l e y Co. y_. Russ, 60 Or App , 

P2d (1982). There we held t h a t a cl a i m a n t w i l l have 

c a r r i e d the burden of proof of work connection by showing t h a t the 

i n j u r y occurred on the employer's premises during work hours and t h a t 

the cause i s unknown and not p a r t i c u l a r to the c l a i m a n t . I n t h a t 

c a s e , l i k e t h i s one, the c l a i m a n t f e l l a t and during work and was 

i n j u r e d as a r e s u l t . U n l i k e t h i s c a s e , the l a y evidence and medical 

r e p o r t s i n L i v e s l e y p e r s u a s i v e l y e l i m i n a t e d a l l i d i o p a t h i c 1 

f a c t o r s of c a u s a t i o n ; t h e r e f o r e , the claimant had shown the cause 

of the i n j u r y to be unknown and not p a r t i c u l a r to him. 

The l a y evidence and medical r e p o r t s here do not 

e l i m i n a t e a l l i d i o p a t h i c f a c t o r s of c a u s a t i o n . U n l i k e Hubble 

v. SAIF, s u p r a , there was no medical evidence that c l a i m a n t ' s 

knee buckled as a r e s u l t of a r i s k of her employment. Claimant's 
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testimony r a i s e d an i n f e r e n c e of p o s s i b l e connection between 
e x t r a work hours, low-back pa i n and the buckled knee, but the 
r e f e r e e found t h a t i n f e r e n c e was i n s u f f i c i e n t to meet the 
preponderance of evidence burden. We agree. Claimant's evidence 
showed no more than t h a t i t was e q u a l l y p o s s i b l e t h a t the cause 
of c l a i m a n t ' s f a l l , her b u c k l i n g knee, was i d i o p a t h i c as t h a t i t 
was connected. That i s not enough to s a t i s f y her burden of 
proof. Without more, such a f a l l i s not compensable. See P h i l 
A. L i v e s l e y Co. v. Russ, supra. 

Affirmed. 

FOOTNOTE 

1 

As we d i d i n L i v e s l e y , we use the term " i d i o p a t h i c " 

here to mean " p e c u l i a r to the i n d i v i d u a l " and not as " a r i s i n g 

from an unknown cause." 
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IN THE COURT OF APPEALS OF TEE STATE OF OREGON 

I n the matter of the compensation of 
Ir e n e P e n i f o l d , c l a i m a n t . 

I r e n e P e n i f o l d , 

v. WCB No. 78-9826 
CA A23514 

S t a t e Accident Insurance Fund 
Corporation, 

P e t i t i o n e r , 

Respondent. 

* * * * * * * * 

J u d i c i a l review from Workers' Compensation Board. 

Argued and submitted June 9, 1982. 

Peter McSwain, Eugene, argued the cause for p e t i t i o n e r . 
On the b r i e f were Evohl F. Malagon and Malagon 6 V e l u r e , 
Eugene. 

D a r r e l l E. Bewley, Appellate Counsel, State Accident 
Insurance Fund Corporation, Salem, argued the cause and 
f i l e d the b r i e f for respondent. 

Before G i l l e t t e , P r e s i d i n g Judge, and Warden and Young, 
Judges. 

WARDEN, J . FILED: DECEMBER 8, 1982 

Reversed and remanded with i n s t r u c t i o n s to order the 
cl a i m accepted. 

WARDEN, J . 

Claimant seeks review of an order of the Workers' 

Compensation Board a f f i r m i n g the r e f e r e e ' s d e n i a l of her 

oc c u p a t i o n a l d i s e a s e c l a i m . I n an e a r l i e r d e c i s i o n i n t h i s c a s e , 

we remanded i t to the r e f e r e e for r e c o n s i d e r a t i o n i n l i g h t of 

c l a i m a n t ' s a d d i t i o n a l medical evidence. P e n i f o l d v. SAIF, 49 Or 
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App 1015, 621 P2d 646 (1980). I n the proceedings l e a d i n g to t h a t 

d e c i s i o n , the r e f e r e e had found c l a i m a n t ' s c o n t a c t d e r m a t i t i s to 

be compensable. The Board had r e v e r s e d , f i n d i n g t h a t her 

c o n d i t i o n r e s u l t e d from exposure to substances encoun-tered o f f 

the job. On remand, the r e f e r e e determined t h a t c l a i m a n t ' s 

d e r m a t i t i s was not compensable. The Board a f f i r m e d , and c l a i m a n t 

appeals. We r e v e r s e . 

Claimant had been a nurse's aide a t Eugene H o s p i t a l and 

C l i n i c f or about seven y e a r s without i n c i d e n t . During October, 

1976, however, she began s u f f e r i n g from c o n t a c t d e r m a t i t i s on her 

hands and forearms. She f i l e d a c l a i m on November 19, 1976. I t 

was accepted and l a t e r c l o s e d with payment of one day's temporary 

t o t a l d i s a b i l i t y and no f i n d i n g of permanent d i s a b i l i t y . * 

C laimant's c o n d i t i o n f l a r e d up agai n i n A p r i l , 1977, 

and she began wearing rubber g l o v e s a t home to avoid c o n t a c t 

with p o t e n t i a l l y i r r i t a t i n g s u b s t a n c e s . The c o n d i t i o n f l a r e d up 

again i n September, 1978, and she f i l e d a c l a i m for ag g r a v a t i o n 

of her p r e v i o u s l y accepted c l a i m . She was examined by Dr. Moyer, 

who p r e s c r i b e d medication but d i d not s p e c i f i c a l l y diagnose 

c l a i m a n t ' s c o n d i t i o n . I n February, 1979, c l a i m a n t was examined 

by Dr. R o l l i n s , who found her to be s e n s i t i v e to c e r t a i n 

substances used i n cos m e t i c s and hand creams and to s u b s t a n c e s 

found i n rubber g l o v e s . He diagnosed c o n t a c t d e r m a t i t i s t h a t i s 

aggravated by the use of rubber g l o v e s , exposure to i r r i t a n t s a t 

work and " c o n t a c t s i n her home." Claimant's employment was 

terminated by her employer on November 27, 1978, because she was 

" [ u ] n a b l e to continue as nurse a i d e due to s k i n i r r i t a t i o n from 

s o l u t i o n i n h o s p i t a l . " 
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Claimant's medical expenses were not paid by SAIP. The 

nonpayment was considered a de f a c t o d e n i a l of the c l a i m , and she 
requested a h e a r i n g . The r e f e r e e found c l a i m a n t ' s c o n d i t i o n to 
be compensable. SAIP requested review, and the Board r e v e r s e d . 
As i n d i c a t e d above, t h i s c o u r t remanded f o r c o n s i d e r a t i o n of 
medical r e p o r t s r e c e i v e d a f t e r the h e a r i n g . Those r e p o r t s from 
Dr. S t o r r s s t a t e t h a t from patch t e s t i n g i t was determined t h a t 
the acute d e r m a t i t i s t h a t had developed during c l a i m a n t ' s 
employment a t Eugene H o s p i t a l was d i r e c t l y a s s o c i a t e d with rubber 
g l o v e s and the S e p t i s o f t soap used i n her work a t the h o s p i t a l , 
although a l l e r g i c r e a c t i o n s to other substances were a l s o found. 

On remand, the r e f e r e e determined t h a t under the t e s t 

e s t a b l i s h e d i n James v. SAIF, 290 Or 343, 624 P2d 565 (1981 ) , 

c l a i m a n t ' s c o n d i t i o n not compensable. The r e f e r e e concluded 
t h a t she had not e s t a b l i s h e d t h a t her c o n d i t i o n was caused 

by c i r c u m s t a n c e s to which she was not o r d i n a r i l y s u b j e c t e d or 

exposed other than during her employment. The r e f e r e e pointed 

out t h a t , although c l a i m a n t was exposed to S e p t i s o f t soap o n l y on 

the j o b , she wore rubber gloves a t home as w e l l as on the job and 

was p o t e n t i a l l y exposed to the cosmetic i n g r e d i e n t s to which she 

was s e n s i t i v e only a t home. The Board af f i r m e d the r e f e r e e , 

applying a r u l e i t had r e c e n t l y e s t a b l i s h e d , r e q u i r i n g t h a t i n 

order to prove e n t i t l e m e n t to compensation f o r an o c c u p a t i o n a l 

d i s e a s e a c l a i m a n t must show t h a t the,work exposure was the 

" s i g n i f i c a n t predominant cause" of the c o n d i t i o n . 

F i r s t , we note t h a t the Board's f o r m u l a t i o n of the r u l e 

for c o m p e n s a b i l i t y of o c c u p a t i o n a l d i s e a s e s , although i t may 

not m a t e r i a l l y d i f f e r from the r u l e e s t a b l i s h e d by the Supreme 

Court and t h i s c o u r t , was adopted before our d e c i s i o n i n SAIF v. 
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Gygi, 55 Or App 570, 639 P2d 655, rev den 292 Or 825 (1 9 8 2 ) . I n 

James j / . SAIF, supra, the Supreme Court h e l d t h a t a c l a i m a n t 

seeking compensation for an o c c u p a t i o n a l d i s e a s e must show t h a t 

the c o n d i t i o n arose w i t h i n the scope of employment and t h a t i t 

"was caused by ci r c u m s t a n c e s * to which an employe i s not 

o r d i n a r i l y s u b j e c t e d or exposed other than d u r i n g a p e r i o d of 

r e g u l a r a c t u a l employment.' ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) 2 9 0 Or a t 348. 

I n Gygi, we held t h a t a d i s e a s e i s compensable " [ i ] f the at-work 

c o n d i t i o n s , when compared to the nonemployment exposure, a r e the 

major c o n t r i b u t i n g cause of the d i s a b i l i t y * * *." 55 Or App a t 

574. The q u e s t i o n presented, then, i s whether c l a i m a n t has met 

her burden to prove t h a t her exposure a t work was "the major 

c o n t r i b u t i n g cause" of her c o n t a c t d e r m a t i t i s . We conclude t h a t 

she has met t h a t burden. 

The t h r e e suggested causes f o r the f l a r e - u p of 

c l a i m a n t ' s d e r m a t i t i s during her work a t Eugene H o s p i t a l a r e 

S e p t i s o f t soap, to which c l a i m a n t was exposed only a t work, 

c e r t a i n cosmetic i n g r e d i e n t s , to which she was not exposed a t 

work, and rubber g l o v e s , which she wore a t work and a t home. We 

do not c o n s i d e r the cosmetic i n g r e d i e n t s to be of s i g n i f i c a n c e 

because, although there was evidence t h a t the i n g r e d i e n t s a r e 

commonly used, t h e r e was no evidence that c l a i m a n t a c t u a l l y used 

products c o n t a i n i n g them. More im p o r t a n t l y , c l a i m a n t ' s c o n d i t i o n 

c l e a r e d up a f t e r she had l e f t her employment a t the h o s p i t a l and 

stopped u s i n g rubber g l o v e s . I n a d d i t i o n , Dr. S t o r r s , although 

noting c l a i m a n t s ' r e a c t i o n to those cosmetic i n g r e d i e n t s , 

concluded: 

"* * * There i s now no doubt i n our minds t h a t 
Mrs. P e n i f o l d ' s acute d e r m a t i t i s , which o c c u r r e d during 
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the time t h a t she was working a t the Eugene H o s p i t a l 
and C l i n i c as a nurse's a i d e , was d i r e c t l y a s s o c i a t e d 
with her use of rubber g l o v e s and S e p t i s o f t l i q u i d 
soap. * * *." 

I f c l a i m a n t ' s c o n d i t i o n was produced s o l e l y by her 

exposure to S e p t i s o f t soap, the c l a i m would be compensable. I t 

i s the use of the rubber g l o v e s both a t work and a t home t h a t 
c r e a t e s a que s t i o n as to c a u s a t i o n . Claimant l e f t her employment 

on November 27, 1978, thus terminating her exposure to 

S e p t i s o f t . She continued to wear rubber g l o v e s a t home to avo i d 

c o n t a c t with soaps and detergents u n t i l March, 1979, when she was 

informed of her s e n s i t i v i t y to the g l o v e s . Claimant t e s t i f i e d , 

however, t h a t she did not begin to use rubber gloves a t home 

u n t i l a f t e r she developed the s k i n problems. A f t e r c l a i m a n t had 

l e f t work and stopped using rubber g l o v e s , her hands improved 

over a pe r i o d of time. Dr. S t o r r s ' r e p o r t s t a t e d t h a t i t i s not 

unusual f o r c o n t a c t d e r m a t i t i s symptoms to l a s t f or s e v e r a l 

months. We conclude from t h i s t h a t , although c l a i m a n t ' s use of 

rubber g l o v e s a t home might have been a c o n t r i b u t i n g f a c t o r to 

her c o n d i t i o n , the at-work exposure to S e p t i s o f t soap was 

the major c o n t r i b u t i n g cause and t h a t c l a i m a n t ' s d e r m a t i t i s i s a 

compensable o c c u p a t i o n a l d i s e a s e . 

Reversed and remanded with i n s t r u c t i o n s to order the 

c l a i m accepted. 

FOOTNOTE 
1 

Although t h i s i s not p r e c i s e l y the same s i t u a t i o n as t h a t p r e s e n t e d i n 
F r a s u r e v. A g r i p a c , 290 Or 99, 619 P2d 274 ( 1 9 8 0 ) , or Saxon v. Lamb-Weston, 
49 Or App 887, 621 P2d 619 ( 1 9 8 0 ) , rev den 290 Or 727 TT98T), c l a i m a n t does not 
contend i n t h i s c o u r t t h a t the employer i s estopped to deny the c o m p e n s a b i l i t y 
of her c o n d i t i o n because i t a c c e p t e d her o r i g i n a l c l a i m . We need not d e c i d e , 
t h e r e f o r e , whether the f a c t t h a t c l a i m a n t ' s o r i g i n a l c l a i m was a c c e p t e d and 
c l o s e d w i t h an award of temporary t o t a l d i s a b i l i t y p r e v e n t s t he employer from 
c o n t e s t i n g t he c o m p e n s a b i l i t y of t h i s a g g r a v a t i o n c l a i m . 
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IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n the matter of the compensation of 
Richard R. M i l l e r , Claimant, 

Rich a r d R. M i l l e r , 

P e t i t i o n e r , 

v. WCB No. 81-06585 
CA A24589 

S t a t e A c c i d e n t Insurance Fund 
Corp o r a t i o n , 

Respondent. 

* * * * * * * * 

J u d i c i a l Review from Workers' Compensation Board. 

Argued and submitted October 8, 1982. 

Michael N. G u t z l e r , Salem, argued the cause for 
p e t i t i o n e r . With him on the b r i e f s was A l l e n & V i c k , Salem. 

Donna Parton, Salem, argued the cause for respondent. 
On the b r i e f was D a r r e l l E. Bewley, A p p e l l a t e Counsel, S t a t e 
Accident I n s u r a n c e Fund Corporation, Salem. 

Before G i l l e t t e , P r e s i d i n g Judge, and Warden and Young, 
Judges. 

WARDEN, J . FILED: DECEMBER 8, 1982 
Affirmed. 

WARDEN, J . 

Compensability i s the i s s u e i n t h i s workers' 

compensation c a s e . The question i s whether a ruptured 

i n t e v e r t e b r a l d i s c i s c a u s a l l y r e l a t e d to an e a r l i e r d i s c i n j u r y 

and o p e r a t i o n a t a d i f f e r e n t l e v e l and, t h e r e f o r e , compensable. 

The Workers' Compensation Board (Board) a f f i r m e d the r e f e r e e ' s 

opinion and order upholding d e n i a l of the c l a i m , and c l a i m a n t 

p e t i t i o n s f o r review. 

On November 13, 1979, cla i m a n t i n j u r e d h i s back w h i l e 
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attempting to hook a t r a i l e r to a t r a c t o r . A f t e r c o n s e r v a t i v e 
treatment f a i l e d , a myelogram was performed, which r e v e a l e d a 
h e r n i a t e d d i s c fragment a t the L5-51 i n t e r v e r t e b r a l d i s c l e v e l . 
C laimant's t r e a t i n g p h y s i c i a n , Dr. Shaw, performed a discectomy 
on January 18, 1980 at the L5-S1 l e v e l . Claimant's r e c o v e r y from 
su r g e r y was long and d i f f i c u l t . On the second p o s t o p e r a t i v e day, 
he developed a s e v e r e cough and experienced back p a i n t h a t 
r a d i a t e d i n t o both l e g s , p a r t i c u l a r l y the r i g h t one. His lung 
problem was diagnosed as pneumococcal pneumonia. D i s c space 
i n f e c t i o n was suspected, but a bone scan showed no evidence of 
i t . At the time of h i s d i s c h a r g e from the h o s p i t a l on February 
11, 1980, he had minimal pain i n h i s back and r i g h t g l u t e a l 
a r e a . His l e f t l e g p a i n had subsided, but he had a pronounced 
lumbosacral t i l t . 

Dr. Shaw continued to see c l a i m a n t on an o u t p a t i e n t 

b a s i s . He examined c l a i m a n t on J u l y 16, 1980. Claimant s t i l l 

complained of p a i n i n the low back and the f r o n t of the l e f t 

t h i g h , p a r t i c u l a r l y a f t e r prolonged s i t t i n g or s t a n d i n g , but Dr. 

Shaw was of the opinion t h a t h i s c o n d i t i o n was m e d i c a l l y 

s t a t i o n a r y a t t h a t time. On September 18, 1980, by d e t e r m i n a t i o n 

order, c l a i m a n t was awarded 15 p e r c e n t unscheduled permanent 

p a r t i a l d i s a b i l i t y r e s u l t i n g from the back i n j u r y . The award was 

l a t e r i n c r e a s e d to 22.5 p e r c e n t by s t i p u l a t i o n . 

I n May, 1981, c l a i m a n t experienced an acute 

e x a c e r b a t i o n of h i s l e f t h i p and l e g p a i n . Bed r e s t d i d not 

r e l i e v e the p a i n , and c l a i m a n t was h o s p i t a l i z e d on June 11, 1981. 

A myelogram r e v e a l e d a l a r g e e x t r a d u r a l d e f e c t on the l e f t s i d e , 

t h i s time a t the L4-5 l e v e l . The myelogram a l s o showed "only 

minimal asymmetry a t the L5-S1 l e v e l without a d e f e c t or p o s t -
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o p e r a t i v e change a t t h i s l e v e l . " An electrorayogram (EMG) 

i n d i c a t e d an L5 nerve root impairment and "marked ab n o r m a l i t i e s ' 9 

i n muscles of the lower l e f t e x t r e m i t y . On June 18, 1981, Dr. 

Shaw wrote to c l a i m a n t ' s a t t o r n e y : 

" R i c h a r d ' s back problem i s o b v i o u s l y g e t t i n g 
somewhat confusing a t t h i s p o i n t . The d e f e c t seen a t 
the L4-5 l e v e l on the new myelogram most l i k e l y 
r e p r e s e n t s a new rupture of the d i s c a t t h i s l e v e l . 
R i c h a r d , of c o u r s e , d e n i e s any new i n j u r y . The absence 
of muscle atrophy i n h i s l e f t l e g , i n s p i t e of the EMG 
f i n d i n g s , would a l s o go along with a more r e c e n t l e s i o n 
of t h i s p a r t i c u l a r nerve r o o t . However, the other 
p o s s i b i l i t i e s t h a t need to be considered are a 
r e h e r n i a t i o n of a fragment of d i s c m a t e r i a l from the 
p r e v i o u s l y operated l e v e l with displacement p r o x i m a l l y 
or a s m a l l e p i d u r a l a b s c e s s i n the upper l e v e l . As my 
p r e v i o u s notes have i n d i c a t e d , Richard d i d have 
somewhat of a 'stormy' p o s t o p e r a t i v e p e r i o d a f t e r h i s 
surgery and there was c l i n i c a l s u s p i c i o n t h a t he may 
have had a d i s c space i n f e c t i o n though we could never 
prove t h i s on the bone scan. One other remote 
p o s s i b i l i t y i s a ruptured L4-5 d i s c secondary to the 
severe coughing bouts t h a t Richard had when he 
developed a pneumonia f o l l o w i n g h i s previous s u r g e r y . 
Richard has appeared to have a s i g n i f i c a n t f u n c t i o n a l 
o v e r l a y to h i s symptoms as w e l l and t h i s has f u r t h e r 
complicated a c l e a r p i c t u r e of what i s , i n f a c t , going 
on. I n any c a s e , I f e e l , i n view of the EMG and 
myelographic f i n d i n g s , Richard does need to have the 
L4-5 l e v e l explored i n the v e r y near f u t u r e . " 

Dr. Shaw telephoned SAIF and requested a u t h o r i z a t i o n 

for s u r g e r y . SAIF asked t h a t surgery be delayed u n t i l a second 

opinion could be obtained. By c e r t i f i e d m a i l , i t s e n t c l a i m a n t a 

n o t i c e of an appointment fo r him to be examined by Orthopaedic 

C o n s u l t a n t s , but the n o t i c e was returned "unclaimed." C l a i m a n t ' s 

a t t o r n e y was a l s o n o t i f i e d of the appointment, but c l a i m a n t d i d 

not keep i t . l On J u l y 10, 1981, SAIF denied c l a i m a n t ' s 

a p p l i c a t i o n to reopen h i s c l a i m . He requested a h e a r i n g , which 

was held on October 13, 1981. He t e s t i f i e d t h a t h i s r i g h t - l e g 

p a i n was a l l e v i a t e d by h i s f i r s t surgery but t h a t the p a i n 

immediately switched to and continued i n h i s l e f t l e g . He s t a t e d 
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t h a t he had not s u f f e r e d any back i n j u r i e s s i n c e h i s s u r g e r y . 

T h i s i s a case t h a t r e q u i r e s expert medical o p i n i o n to 

s u s t a i n c l a i m a n t ' s burden of proof on the i s s u e of c a u s a t i o n . 

See L a r s o n v. S t a t e I n d . Acc. Com., 209 Or 389, 399, 307 P2d 

314 ( 1 9 5 7 ) . For the n e c e s s a r y medical o p i n i o n , c l a i m a n t r e l i e s 

almost e n t i r e l y on t h i s statement contained i n a l e t t e r dated 

August 14, 1981, to h i s a t t o r n e y from Dr. Shaw: 

"As I have i n d i c a t e d to you i n my p r e v i o u s l e t t e r , 
[ c l a i m a n t ' s ] case has been q u i t e complicated but i f an 
i n j u r y can be r u l e d out a f t e r he had h i s lumbar 
discectomy on January 18, 1980, h i s ongoing problems 
would have to be r e l a t e d , by h i s t o r y , to h i s s u r g e r y or 
p o s t o p e r a t i v e p e r i o d . " 

Claimant's argument i s t h a t , because h i s testimony t h a t he 

has not had any i n j u r i e s to h i s back s i n c e h i s s u r g e r y " r u l e s 

out" an i n t e r v e n i n g i n j u r y , the c o n d i t i o n of Dr. Shaw's o p i n i o n 

• on c a u s a t i o n i s s a t i s f i e d . 

Claimant has not met h i s burden of proof on c a u s a t i o n . 

Dr. Shaw's opi n i o n of August 14 standing by i t s e l f i s but an 

e x p r e s s i o n of u n c e r t a i n t y . Whether an i n t e r v e n i n g i n j u r y 

i s the cause of c l a i m a n t ' s new d i s c problem i s the v e r y i s s u e on 

which c o m p e n s a b i l i t y t u r n s , but on t h i s i s s u e Dr. Shaw i s 

s i l e n t i n h i s l e t t e r of August 14. Moreover, Dr. Shaw's o p i n i o n 

of June 18, which i s a more d e t a i l e d d i s c u s s i o n of c l a i m a n t ' s 

s i t u a t i o n than t h a t of August 14, does not support 

c o m p e n s a b i l i t y . That opinion s t a t e s t h a t the d e f e c t a t the L4-5 

l e v e l "most l i k e l y r e p r e s e n t s a new rupture" and t h a t the 

"absence of muscle atrophy i n h i s l e f t l e g , i n s p i t e of the EMG 

f i n d i n g s , would a l s o go along with a more r e c e n t l e s i o n of t h i s 

p a r t i c u l a r nerve root." Dr. Shaw d i s c u s s e s t h r e e p o s s i b l e ways i n 

which the new d e f e c t could be c a u s a l l y r e l a t e d to the e a r l y 
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s u r g e r y : a r e h e r n i a t i o n of a fragment of d i s c m a t e r i a l from the 

p r e v i o u s l y operated l e v e l with displacement p r o x i m a l l y , an 

e p i d u r a l a b s c e s s from d i s c space i n f e c t i o n r e s u l t i n g from the 

surgery or a rupture r e s u l t i n g from c l a i m a n t ' s coughing bout 

during h i s pneumonia. However, Dr. Shaw d i s c u s s e s these only i n 

terms of p o s s i b i l i t i e s and i n f a c t d i s c o u n t s the l a t t e r two. We 

thus have no ex p e r t medical opinion a f f i r m a t i v e l y a t t r i b u t i n g 

c l a i m a n t ' s c u r r e n t c o n d i t i o n to h i s i n d u s t r i a l i n j u r y and the 

•consequent surgery as more than a p o s s i b i l i t y . That c l a i m a n t 

s u f f e r e d p a i n i n h i s l e f t l e g immediately a f t e r h i s s u r g e r y i s 

c i r c u m s t a n t i a l evidence of c a u s a t i o n but i s i n s u f f i c i e n t to c a r r y 

c l a i m a n t ' s burden of proof. Claimant, has f a i l e d to show'that h i s 

pr e s e n t back problem i s more l i k e l y than not connected to h i s 

e a r l i e r compensable i n j u r y . 2 

Affirmed. 

FOOTNOTES 

1 
SAIF c l a i m s t h a t c l a i m a n t ' s f a i l u r e to respond to 

i t s r e q u e s t f o r an independent examination p r o v i d e s an 
independent ground for d e n i a l of the c l a i m under ORS 656.325. 
Because of our d i s p o s i t i o n of the c a s e , we do not reach t h a t 
q u e s t i o n . 

2 • 
The Board r e l i e d i n p a r t on our statement i n Hamel 

v. Tri-Met, 54 Or App 503, 508, 635 P2d 662 (198 1 ) , t h a t 
" r e l a t i v e l y minor a c t i v i t y can t r i g g e r the h e r n i a t i o n of a 
v e r t e b r a l d i s c . " That statement was made i n r e l i a n c e on m e d i c a l 
evidence t h a t was presented i n t h a t c a s e , not as a matter of 
j u d i c i a l n o t i c e , and we c a u t i o n the Board a g a i n s t use i n one c a s e 
of evidence produced i n another. 
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Thornton, J . , d i s s e n t i n g . 
VAN HOOMISSEN, J . 

Claimant appeals from an order of the Workers' 

Compensation Board t h a t h e l d t h a t her work as a magazine 

s a l e s p e r s o n was as an independent c o n t r a c t o r , not an employe. I n 

January, 1980, she answered a c l a s s i f i e d ad i n a newspaper 

for a job as a s a l e s r e p r e s e n t a t i v e f o r the company. She went to 

work as an "aut h o r i z e d r e p r e s e n t a t i v e " o f the company, s e l l i n g 
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s u b s c r i p t i o n s . She a l l e g e d l y s u f f e r e d t e n d o n i t i s f o l l o w i n g a 
f a l l t h a t occurred w h i l e she was making her rounds as a 
s a l e s p e r s o n . 

A company " R e p r e s e n t a t i v e s ' Agreement" signed by 

cl a i m a n t provides t h a t , as an "aut h o r i z e d r e p r e s e n t a t i v e " of 

the company, she agreed to comply with a company p o l i c y 

p r o h i b i t i n g v a r i o u s types of f a l s e , m i s l e a d i n g and d e c e p t i v e 

r e p r e s e n t a t i o n s i n her s a l e s work and had to account f o r 

m a t e r i a l s provided by the company and to f i l l out and p r o p e r l y 

p r o c e s s s u b s c r i p t i o n forms. She was r e q u i r e d t o forward to the 

company any down payments r e c e i v e d from s u b s c r i b e r s . The 

agreement f u r t h e r provided t h a t she had to abide by a l l 

a p p l i c a b l e laws and t h a t a u t h o r i z a t i o n to r e p r e s e n t the company 

could be withdrawn f o r v i o l a t i o n of any of the requirements o f 

the agreement. F i n a l l y , the agreement provided: 

" I r e c o g n i z e t h a t , as an independent c o n t r a c t o r , 
I am self-employed, t h a t F e d e r a l , S t a t e and l o c a l t a x e s 
are not deducted from my commissions and t h a t I may, 
i f I wish, engage i n other remunerative endeavors 
without j e o p a r d i z i n g ray a u t h o r i z a t i o n to r e p r e s e n t 
P a r e n t s Home S e r v i c e I n s t i t u t e , I n c . " 

The company considered r e p r e s e n t a t i v e s to be 

independent c o n t r a c t o r s . The company encouraged, but d i d not 

r e q u i r e , r e p r e s e n t a t i v e s to work e i g h t hours a day. No 

p a r t i c u l a r hours were s p e c i f i e d . Claimant worked f o r four to 

f i v e hours on some days and about e i g h t hours on other d a ys. 

She was not p e n a l i z e d f o r working l e s s than e i g h t hours a day. 

The company d i d not r e q u i r e any experience f o r the 

r e p r e s e n t a t i v e p o s i t i o n , nor did cl a i m a n t have any p r e v i o u s 

experience i n s a l e s work. The company provided a three-day 

t r a i n i n g s e s s i o n i n s a l e s technique, g i v e n a t i t s P o r t l a n d 
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o f f i c e s . The t r a i n i n g was designed to minimize the p o s s i b i l i t y 

of r e p r e s e n t a t i v e s misinforming customers. She was taught 

how to p r e s e n t the.product and was r e q u i r e d to memorize the 

e s s e n t i a l elements of a s a l e s p i t c h . R e p r e s e n t a t i v e s were 

encouraged to p e r s o n a l i z e t h e i r s a l e s e f f o r t s so long as the 

p r e s e n t a t i o n s were not too lengthy. 

The company agreed t h a t , once c l a i m a n t had put i n 172 

hours of work (the e q u i v a l e n t of one month of r e g u l a r work i n her 

f i r s t month), her commission would exceed $516; i f not, the 

company would pay her the d i f f e r e n c e between $516 and the 

commission she a c t u a l l y earned. A f t e r 172 hours of work she 

would a l s o be p a i d a mileage allowance of about $30. No other 

b e n e f i t s were provided. Other than the one-time guaranteed 

minimum payment for 172 hours (which comes to $3.00 per hour) she 

was p a i d only on the b a s i s of commissions. R e p r e s e n t a t i v e s were 

allowed to draw on t h e i r commissions a t any time; a t the end of 

each month any commissions not drawn would be p a i d . Claimant d i d 

not work for 172 hours, so she never r e c e i v e d the minimum payment 

of $516, and she never r e c e i v e d the mileage allowance. 

I n order to show cl a i m a n t what was to be done and how 

to do i t , a s u p e r v i s o r accompanied her on her f i r s t t h r e e days of 

s a l e s work. The s u p e r v i s o r did not a c t u a l l y accompany her to the 

homes. I n s t e a d , c l a i m a n t v i s i t e d c e r t a i n homes wh i l e the 

s u p e r v i s o r v i s i t e d other homes nearby. A f t e r the f i r s t t h r e e 

days she worked e n t i r e l y on her own. 

Claimant's job was to v i s i t homes and to o f f e r a s i m p l e 

g i f t ( a growth c h a r t ) i n i t i a l l y i f the r e s i d e n t would a l l o w her 

to make a s a l e s p r e s e n t a t i o n . As p a r t of the s a l e s p r e s e n t a t i o n , 

she would o f f e r the prospect a " f r e e " copy of Mothers' Home 
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E n c y c l o p e d i a i f the prospect agreed to s u b s c r i b e to P a r e n t s 1 

Magazine. The e n c y c l o p e d i a and the magazine were the o n l y 
p u b l i c a t i o n s o f f e r e d by the company. I f the prospect agreed t o 
s u b s c r i b e , she presented the e n c y c l o p e d i a , had the p r o s p e c t s i g n 
a completed s u b s c r i p t i o n c o n t r a c t and c o l l e c t e d a down payment. 
As p a r t of the s a l e s e f f o r t , she showed the prospect a notebook 
f i l l e d with pages taken from previous i s s u e s of the magazine. 
The company provided the g i f t growth c h a r t s , e n c y c l o p e d i a s and 
s u b s c r i p t i o n c o n t r a c t forms. At the suggestion of the company, 
she d i s p l a y e d the sample magazine pages s u p p l i e d by the company 
i n a photo album s u p p l i e d by her. 

From time to time an area r e p r e s e n t a t i v e v i s i t e d 

c l a i m a n t to r e p l e n i s h her s u p p l i e s . The a r e a r e p r e s e n t a t i v e a l s o 

o c c a s i o n a l l y provided her with l e a d s to p o t e n t i a l customers, 

c o n s i s t i n g of l i s t s of p r e v i o u s s u b s c r i b e r s to P a r e n t s ' 

Magazine. Claimant was supposed to telephone a person a t the 

company o f f i c e s every day i n order to r e p o r t her s a l e s r e s u l t s . 

She c a l l e d i n on most days but f a i l e d to do so on some days. 

C o n s i s t e n t w i t h the a u t h o r i z a t i o n agreement, r e p r e s e n t a t i v e s were 

allowed to engage i n other work and could r e p r e s e n t other 

companies d u r i n g t h e i r s a l e s rounds. Some d i d so, but c l a i m a n t 

did not choose to. The company p r e f e r r e d t h a t she work around 

her home area and a d v e r t i s e d "work i n your a r e a " as an a s p e c t o f 

the j o b . However, she was allowed to s e l l wherever she wished 

and to whomever she wished. She chose to work i n her home a r e a , 

c o n s i s t i n g of McMinnville and s e v e r a l nearby towns. She was the 

only person c o v e r i n g the McMinnville a r e a . She used her own 

automobile i n her r e p r e s e n t a t i v e work. 
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By the expre s s p r o v i s i o n s of the Oregon Workers* 

Compensation A c t , l the r i g h t to d i r e c t and c o n t r o l the s e r v i c e s 
of a person i s an e s s e n t i a l i n g r e d i e n t i n the t e s t f o r 
determining who i s an employer w i t h i n the meaning of the A c t . 
Woody v. Waibel, 276 Or 189, 196, 554 P2d 492 (1976). The 
p r i n c i p a l f a c t o r s showing r i g h t of c o n t r o l a r e : (1) d i r e c t 
evidence of the r i g h t to or the e x e r c i s e of c o n t r o l ; (2) the 
method of payment; (3) the f u r n i s h i n g of equipment; and (4) the 
r i g h t to f i r e . Marcum v. SAIF, 29 Or App 843, 845, 565 P2d 399 
(1977); 1C Larson, Workmen's Compensation Law § 44.00. 

D i r e c t evidence of c o n t r o l i s s l i g h t . Although the 

employer p r e f e r r e d t h a t c l aimant work e i g h t hours and phone 

i n r e c e i p t s every day, she was not r e q u i r e d to do so and o f t e n 

did not. F u r t h e r , she was f r e e .to use her own s a l e s technique 

as long as her r e p r e s e n t a t i o n s were not " f a l s e , m i s l e a d i n g , or 

de c e p t i v e " and did not otherwise v i o l a t e the law. She a l s o had 

d i s c r e t i o n i n choosing the s a l e s area she covered and the 

customers she s o l i c i t e d . F u r t h e r evidence on the p a r t i e s ' 

r e l a t i o n s h i p i s found i n t h e i r agreement, which provided t h a t she 

was a self-employed independent c o n t r a c t o r and t h a t t a x e s were 

not to be deducted from her commissions. While the f a c t t h a t 

e i t h e r or both of the p a r t i e s c o n sidered t h e i r r e l a t i o n s h i p to be 

that of independent c o n t r a c t o r i s not c o n t r o l l i n g , Woody v. 

Waibel, supra, a p l a i n statement t h a t the p a r t i e s intend the 

r e l a t i o n s h i p of independent c o n t r a c t o r and not employe i s not 

always to be d i s r e g a r d e d . I n a c l o s e c a s e , i t may swing the 

balance . 1C Larson, Workmen's Compensation Law § 46.30. 

Claimant was being paid on commission.2 when payment 

i s by q u a n t i t y or percentage, the method of payment t e s t l a r g e l y 
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becomes n e u t r a l . To the e x t e n t t h a t i t i n d i c a t e s c o n t i n u i n g 
s e r v i c e , i t suggests employment; to the ex t e n t t h a t i t l e s s e n s an 
employer's i n t e r e s t i n the d e t a i l s of how the employe spends h e r 
time, i t has been s a i d to suggest an independent c o n t r a c t o r 
r e l a t i o n s h i p . 1C Lar s o n , Workmen's Compensation Law 5 
44.33 ( b ) . I t has g e n e r a l l y been held t h a t a commission salesman 
who works on a p a r t - t i m e b a s i s , s e l l i n g only when he f e e l s l i k e 
i t or when the opportunity p r e s e n t s i t s e l f , i s an independent 
c o n t r a c t o r . 1C Lar s o n , Workmen's Compensation Law § 45.23. 

Claimant f u r n i s h e d her own c a r and the notebook i n 

which she d i s p l a y e d the sample magazine s t o r i e s . The f r e e g i f t s 

and the c o n t r a c t forms were s u p p l i e d by the employer. T h i s 

f a c t o r i s not p a r t i c u l a r l y h e l p f u l i n t h i s s i t u a t i o n . 

The agreement signed by c l a i m a n t when she was h i r e d 

i n d i c a t e d t h a t her " a u t h o r i z a t i o n to r e p r e s e n t i s s u b j e c t to 

withdrawal as a consequence of a v i o l a t i o n " of i t s v a r i o u s 

p r o v i s i o n s p r o h i b i t i n g f a l s e or mi s l e a d i n g r e p r e s e n t a t i o n s and 

f a i l u r e to r e t u r n m a t e r i a l s and proceeds. An u n q u a l i f i e d r i g h t 

to f i r e , i n d i c a t i v e of an employer-employe r e l a t i o n s h i p , must be 

d i s t i n g u i s h e d from the r i g h t to terminate the c o n t r a c t o f an 

independent c o n t r a c t o r for bona f i d e reasons of d i s s a t i s f a c t i o n . 

The e x e r c i s e of such a r i g h t i s s t i l l c o n s i s t e n t with the idea 

t h a t a s a t i s f a c t o r y end r e s u l t i s a l l t h a t i s aimed f o r by the 

c o n t r a c t . Marcum v. SAIF, supra, 29 Or App a t 847; 1C L a r s o n , 

Workmen's Compensation Law § 44.35. No evidence was o f f e r e d 

here t h a t the employer could d i s c h a r g e claimant f o r other than 

v i o l a t i o n s of t h e i r agreement. 

On de novo review, we conclude t h a t c l a i m a n t was an 

independent c o n t r a c t o r . Indeed, the f a c t s a r e remarkably s i m i l a r 
-1844-



to a New York case i n which, according to L a r s o n , "every f a c t 

r e l a t i n g to c o n t r o l was overwhelmingly on the s i d e of independent 

c o n t r a c t o r s h i p " : > 

"[The c l a i m a n t ] 'was [to be] f r e e to e x e r c i s e her own 
d i s c r e t i o n and judgment with r e s p e c t to the persons 
from which she would s o l i c i t a p p l i c a t i o n s and with 
r e s p e c t to the time, p l a c e and manner of s o l i c i t a t i o n ' ; 
her payment was by commission, not by time; she p a i d 
her own expenses and used her own c a r ; she was not 
r e q u i r e d to make any r e p o r t of her a c t i v i t i e s or to 
attend any meetings, although meetings were held which 
she could attend i f she wished; she had no o f f i c e 
space: the company, a f t e r her i n i t i a l t r a i n i n g p e r i o d , 
d i d not i n f a c t e x e r c i s e any c o n t r o l over her work, 
beyond l i m i t i n g her to a c e r t a i n t e r r i t o r y and 
f o r b i d d i n g her to s e l l competing in s u r a n c e ; and, f o r 
good measure, the w r i t t e n c o n t r a c t s a i d e x p l i c i t l y t h a t 
she should not be an employee but an independent 
c o n t r a c t o r . * * *" 1C Larson, Workmen's Compensation 
Law S 43.54, c i t i n g Gordon v. New York L i f e I n s . 
Co., 275 App Div 135, 89 NYS2d 83 (1949), r e v ^ d ^ 
300 NY 652, 90 NE2d 898 (1950). 

Claimant a s s e r t s t h a t under the " r e l a t i v e nature of the 

work" t e s t her work was so i n t r i c a t e l y i n v o l v e d with the b u s i n e s s 

of the employer as to make her an employe. Although t h i s t e s t i s 

recognized i n Oregon, i t i s used only i f the r e l a t i o n s h i p betwen 
employer and employe cannot be s u f f i c i e n t l y a s c e r t a i n e d by use of 

the t r a d i t i o n a l c o n t r o l t e s t . Woody v. Waiber, supra, a t 197. 

A p p l i c a t i o n of the c o n t r o l t e s t convinces us t h a t the Board's 

• d e c i s i o n was c o r r e c t . 

Affirmed. 
FOOTNOTES 

ORS 656.005(14), (28) d e f i n e "employer" and "worker": 

"(14) 'Employer' means any person * * * who 
c o n t r a c t s to pay a remuneration f o r and s e c u r e s the 
r i g h t to d i r e c t and c o n t r o l the s e r v i c e s of any 
person." 

"(28) 'Worker' means any person * * * who engages 
to f u r n i s h s e r v i c e s f o r a remuneration, s u b j e c t to the 
d i r e c t i o n and c o n t r o l of an employer * * *." 
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Had c l a i m a n t worked 172 hours before she was i n j u r e d , 

she would have r e c e i v e d a guaranteed r e t u r n of $516, i f her 

commissions d i d not exceed t h a t . The d i s s e n t r e l i e s , i n p a r t , on 

t h i s method of payment i n concluding an employer-employe 

r e l a t i o n s h i p e x i s t s . However, a t the time of her a l l e g e d i n j u r y , 

she was not y e t e n t i t l e d to the b e n e f i t of a guaranteed wage. 
THORNTON, J . , d i s s e n t i n g . 

From my review of t h i s record and the a u t h o r i t i e s 

c i t e d by both s i d e s , I am convinced t h a t c l a i m a n t was an employe 

of P a r e n t s Home S e r v i c e I n s t i t u t e , I n c . , and as such was covered 

under the Oregon Workers' Compensation Act. ORS 

656.005(28); Woody v. Waibel, 276 Or 189, 554 P2d 692 (197 6 ) . I 

base t h i s c o n c l u s i o n on the f o l l o w i n g . 

F i r s t , the amount of c o n t r o l the employer was . 

au t h o r i z e d to e x e r c i s e over c l a i m a n t ' s work. Although the 

agreement between the p a r t i e s i n d i c a t e d t h a t c l a i m a n t was an 

independent c o n t r a c t o r , the reco r d d i s c l o s e s s i g n i f i c a n t d i r e c t 

evidence of c o n t r o l . The employe was s p e c i f i c a l l y t r a i n e d by the 

company and was given a prepared s a l e s p i t c h to a s s i s t i n making 

s a l e s . She was d i r e c t e d to make d a i l y r e p o r t s to her employer 

and a c t u a l l y d i d so a t l e a s t e v e r y other day. I n a d d i t i o n , 

although the employes were not r e q u i r e d to work s p e c i f i c hours, 

the j ob was a d v e r t i s e d as f u l l - t i m e , and i t i s apparent t h a t such 

an e f f o r t was expected. An employe such as c l a i m a n t might have 

been a b l e to work a t other j o b s , but t h a t r i g h t was r e a l l y 
nothing more than the opportunity of almost anyone i n the work 

f o r c e to "moonlight." 
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Second, the method of payment. Although the method of 
payment was couched i n terms of commissions r a t h e r than a s e t 
wage during the i n i t i a l p e r i o d of employment, the employer's 
s a l e s r e p r e s e n t a t i v e s were being paid a s p e c i f i c s a l a r y . The 
income of $516 f o r the f i r s t 172 hours ($3 per hour) was 
guaranteed r e g a r d l e s s of s a l e s and i s i n r e a l i t y an e s t a b l i s h e d 
s a l a r y . 

T h i r d , the f u r n i s h i n g of equipment. The employer 

provided a l l the m a t e r i a l s and s u p p l i e s n e c e s s a r y to s o l i c i t 

o r d e r s . 

Fourth, the r i g h t to f i r e . The employer d e f i n i t e l y had 

the r i g h t to f i r e c l a i m a n t i f she v i o l a t e d any of the terms o f 

the agreement. T h i s p r o v i s o d e f i n i t e l y i s not c o n s i s t e n t w i t h an 

independent c o n t r a c t o r s t a t u s . 

F i f t h , the r e l a t i v e nature of the work. As i n Woody v. 

Waibel, supra, the employe's s a l e s s o l i c i t a t i o n s formed an 

e s s e n t i a l and r e g u l a r p a r t of the employer's marketing 

e n t e r p r i s e . C e r t a i n a s p e c t s of the job r e q u i r e d c l o s e 

cooperation between c l a i m a n t and her employer. Claimant 

c e r t a i n l y d i d not hold h e r s e l f out to the p u b l i c or other 

p e r s p e c t i v e employers as performing an independent b u s i n e s s 

s e r v i c e . 
" I f the worker does not hold h i m s e l f out to 

the p u b l i c as performing an independent b u s i n e s s 
s e r v i c e , and r e g u l a r l y devotes a l l or most of h i s 
independent time to the p a r t i c u l a r employer, he i s 
probably an employee, r e g a r d l e s s of other 
f a c t o r s . " IB Larson, Workmen's Compensation Law, S 
45.31(a) a t 8.109. 

The above c o n c l u s i o n t h a t the cl a i m a n t was an employe 

for purposes of the Workers' Compensation law i s supported by an 
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analogous l i n e of c a s e s i n v o l v i n g s i m i l a r c l a i m s of independent 
c o n t r a c t o r s t a t u s f o r purposes of the unemployment compensation 
law. See, e.g., J o u r n a l Pub. Co. v. S t a t e D. C. Com., 175 Or 
627, 155 P2d 570 (1945), where the cou r t denied the J o u r n a l ' s 
a s s e r t i o n t h a t newspaper c a r r i e r s were independent c o n t r a c t o r s 
for purposes of the unemployment compensation la w s . To the same 
e f f e c t , see Revlon S e r v i c e s , I n c . v. Emp. Div., 30 Or App 729, 
567 P2d 1072 (1977); Mt. J e f f e r s o n Carpets v. Emp. D i v . , 25 Or 
App 375, 548 P2d 1354 (1976); P o r t l a n d Newcomers v. Morgan, 17 Or 
App 333, 513 P2d 473 (1973); but see Pam's Carpet S e r v i c e , I n c . 
v. Employment Div., 46 Or App 675, 613 P2d 52 (1980). Although 
the above c a s e s i n v o l v e d a d i f f e r e n t s t a t u t e , as w e l l as s l i g h t l y 
d i f f e r e n t language i n the r e l e v a n t d e f i n i t i o n s e c t i o n , the 
fundamental p r i n c i p l e i s i d e n t i c a l . 
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YOUNG, J . 
Reversed; r e f e r e e ' s order r e i n s t a t e d . 

YOUNG, J . 

The s o l e i s s u e i s whether c l a i m a n t ' s i n j u r i e s a r o s e out 

of and i n the course of employment, ORS 6 5 6 . 0 0 5 ( 8 ) ( a ) . 

Claimant, a t r a v e l i n g employe, was s e v e r e l y beaten i n a t a v e r n 

f i g h t during a forced l a y o v e r . The r e f e r e e found the i n j u r i e s 

compensable. The Workers' Compensation Board r e v e r s e d , 

c i t i n g Hackney v. Tillamook Growers Coop., 39 Or App 655, 593 P2d 

1195, rev den 286 Or 449 (1979). We review de novo, ORS 

656.298(6), and r e v e r s e and r e i n s t a t e the r e f e r e e ' s o r d e r . 
-1849-



Slaughter v. SAIF 
Claimant i s a long-haul truck d r i v e r who uses h i s 

employer's tr u c k a t h i s employer's d i r e c t i o n . Claimant unloaded 

cargo i n Las Vegas and l a t e r during the evening of May 24, 

1979, a r r i v e d i n I n d i o , C a l i f o r n i a , to pi c k up a load of c o r n . 

He was d i r e c t e d to s t a y overnight and to telephone h i s employer 

i n the morning for d i r e c t i o n s to the corn's l o c a t i o n . Around 10 

p.m., c l a i m a n t r e f u e l e d and parked h i s truck a t a s e r v i c e 

s t a t i o n . With nothing to do u n t i l morning, c l a i m a n t went to the 

Date Room Bar ten bl o c k s away. Claimant i s an Anglo-American; 

the t a v e r n was p a t r o n i z e d almost e x c l u s i v e l y by H i s p a n i c -

Americans. Claimant had never been to the t a v e r n b e f o r e . I t i s 

unknown whether he a t e a t the t a v e r n . He d i d d r i n k . J u s t b e f o r e 

11:30 p.m., he went to the men's room. A f i g h t ensued between 

cl a i m a n t and three or four u n i d e n t i f i e d p a t r o n s , s p i l l i n g out of 

the r e s t room, out the back door and into the parking l o t . 

Claimant was l e f t s e v e r e l y beaten. P o l i c e n o t i c e d a l c o h o l on h i s 

b r e a t h . Although he was t r e a t e d a t a l o c a l h o s p i t a l , no t e s t of 

blood a l c o h o l was ever made. Doctors found t h a t he had m u l t i p l e 

c u t s , b r u i s e s and f r a c t u r e s of the jaw and s k u l l . He underwent 

b r a i n s u r g e r y to r e l i e v e p r e s s u r e from a subdural hygroma. A f t e r 

more than a month i n C a l i f o r n i a h o s p i t a l s , he was t r a n s f e r r e d a s 

a mental p a t i e n t to a Po r t l a n d h o s p i t a l . L a t e r , f o r a time, he 

l i v e d with h i s p a r e n t s , w h i l e r e g a i n i n g the a b i l i t y to c a r e f o r 

him s e l f . • 

There was no evidence t h a t c l a i m a n t i n i t i a t e d the 

f i g h t . There was no evidence t h a t he has been in v o l v e d i n 

any on - or o f f - t h e - j o b a l t e r c a t i o n s i n the p a s t , and t h e r e i s no 

evidence t h a t he has a quarrelsome nature. H i s employer has not 

contended t h a t he engaged i n any w i l f u l misconduct. I n f a c t , 
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w h i l e q u e s t i o n i n g the assumption, the Board observed t h a t 15 [a] 11 

p a r t i e s seem to assume t h a t c l a i m a n t was the innocent v i c t i m of 

an unprovoked a t t a c k . " Because of h i s severe head i n j u r i e s , 

c l a i m a n t i s . unable to r e c a l l any events of the n i g h t i n 

I n d i o . * Assuming without d e c i d i n g that i n i t i a t i n g a f i g h t might 
2 

be a d i s t i n c t departure on a p e r s o n a l errand, i n l i g h t of a l l 
the c i r c u m s t a n c e s we f i n d t h a t , i n any event, c l a i m a n t d i d not 

i n i t i a t e the f i g h t . 

The c o m p e n s a b i l i t y of c l a i m a n t ' s i n j u r i e s depends on 

whether h i s presence i n a t a v e r n took him o u t s i d e the scope of 
coverage for t r a v e l i n g employes. T h i s c o u r t addressed the 

coverage fo r such employes i n Simons v. SWF Plywood Co., 26 Or 

App 137, 552 P2d 268 (1976). I n t h a t c a s e , the c l a i m a n t examined 

some equipment i n Eugene a t 5 p.m., flew to Medford where he 

spent the evening d r i n k i n g with other company e x e c u t i v e s i n an 

a i r p o r t bar and i n t e r m i t t e n t l y d i s c u s s e d b u s i n e s s u n t i l 11 p.m. 

He rode with h i s immediate s u p e r i o r i n a c a r bound for Klamath 

F a l l s , where he was to s t a y i n a motel and attend to b u s i n e s s the 

next day. He was s e v e r e l y i n j u r e d when the c a r c o l l i d e d with 

another c a r . We h e l d t h a t , because the c l a i m a n t was a t r a v e l i n g 

employe and because the combined b u s i n e s s and s o c i a l i n t e r l u d e 

d i d not change the b u s i n e s s c h a r a c t e r of h i s t r a v e l s , the i n j u r y 

was w o r k - r e l a t e d . We quoted language from P r o f e s s o r L a r s o n t h a t 

sketched the scope of coverage for t r a v e l i n g employes: 

"The g e n e r a l r u l e a p p l i c a b l e to i n j u r i e s s u s t a i n e d 
by t r a v e l i n g employes i s s t a t e d by Larson i n the 
f o l l o w i n g terms: 

"'Employes whose work e n t a i l s t r a v e l 
away from the employer's premises a r e h e l d i n 
the m a j o r i t y of j u r i s d i c t i o n s to be w i t h i n 
the course of t h e i r employment c o n t i n u o u s l y 
during the t r i p , except when <a d i s t i n c t 
departure on a_ p e r s o n a l errand i s shown. 
Thus, i n ^ u r T e s a r i s i n g out of the n e c e s s i t y 

-1851-



Slaughter v. SAIF 
of s l e e p i n g i n h o t e l s or e a t i n g i n 
r e s t a u r a n t s away from home are u s u a l l y h e l d 
compensable.' 1 L a r s o n , Workmen's 
Compensation law 5-172, S 25.00 (1972)." 
Simons v_* SWF Plywood Co., supra, 26 Or App 
a t 143. (Emphasis s u p p l i e d . ) 

We faced the t r a v e l i n g employe i s s u e again i n Hackney 

v. Tillamook Growers Coop, 39 Or App 655, 593 P2d 1195 ( 1 9 7 9 ) . 

The c l a i m a n t , who was an a s s i s t a n t d r i v e r , and the d r i v e r of the 

t r u c k r e c e i v e d o r d e r s from t h e i r d i s p a t c h e r on Saturday morning 

to l e a v e F l o r i d a and to p i c k up a load i n South C a r o l i n a on 

Monday morning. The d r i v e r and the c l a i m a n t delayed l e a v i n g and 

i n s t e a d spent the afternoon i n a motel bar. They drank beer and 

watched t e l e v i s i o n . At about 5:30 p.m., the d r i v e r broke the 

c l a i m a n t ' s arm i n an arm w r e s t l i n g match. The c o u r t h e l d : 

" I n the i n s t a n t c a s e , the c l a i m a n t ' s i n j u r y arose 
a f t e r 5 1/2 hours o f d e l a y and the consumption of 
'three or four b e e r s . ' C l a i m a n t ' s d e c i s i o n to arm 
w r e s t l e during the l a y o v e r had no b u s i n e s s b e n e f i t to 
h i s employer. * * * We conclude t h a t the i n j u r y did not 
occur w h i l e c l a i m a n t was a c t i n g i n the course and scope 
of employment." Hackney v. Tillamook Growers Coop, 
supra, 39 Or App a t 659. 

The Board found the p r e s e n t case to be a "carbon copy" 

of Hackney. I t expressed "some doubt [about] the c o r r e c t n e s s o f 

the holding i n Hackney" but f e l t c o n s t r a i n e d to deny t h i s c l a i m . 

Hackney i s not c o n t r o l l i n g , because a " p e r s o n a l e r r a n d " was 

found t h e r e , i n l a r g e p a r t because of Hackney's d e l a y i n l e a v i n g 

F l o r i d a . See Hackney y_. Tillamook Growers Coop, sup r a , 39 Qr App 

a t 658-59. The p e r c e i v e d d i s r e g a r d of the d i s p a t c h d i r e c t i o n 

made the p e r s o n a l errand " d i s t i n c t . " I n the case a t hand, 

cl a i m a n t d i d not disobey but r a t h e r followed i n s t r u c t i o n s . He 

was p a s s i n g time i n I n d i o on a f o r c e d l a y o v e r . 

C l a i m a n t ' s presence i n a l i q u o r e s t a b l i s h m e n t does not 

ip s o f a c t o connote a " d i s t i n c t departure on a p e r s o n a l e r r a n d . " 
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Simons v. SWF Plywood Co., supra. Our per curiam opinion 

i n Rogers v. SAIF, 43 Or App 692, 603 P2d 783 (1979), which 

denied b e n e f i t s with a c i t a t i o n to Hackney, was r e v e r s e d on 

review, 289 Or 633, 616 P2d 485 (1980); the Supreme Court looked 

beyond the c l a i m a n t ' s presence i n the bar to f i n d a work 

connection.^ 

I n the i n s t a n t c a s e , a work connection was c r e a t e d by 

c l a i m a n t ' s s t a t u s as a t r a v e l i n g employe. That i s , t r a v e l i n g 

employes are considered to be w i t h i n the scope of employment 

w h i l e away from home. Simons v. SWF Plywood Co., supra. As the 

g e n e r a l r u l e i n Simons i m p l i e s : 

"The course of employment of a t r a v e l i n g worker i s 
n e c e s s a r i l y broader than t h a t of an o r d i n a r y employe, and 
i s to be l i b e r a l l y construed to e f f e c t u a t e the purposes 
of the Act." Schreckengost v. Workmen's Comp. Appeal 
Bd., 43 Pa Cmwlth Ct 587, 403 A2d 165, 167 (1979)!T 

The broader coverage i s not, however, u n l i m i t e d . Although a 

t r a v e l i n g employe w i l l remain covered w h i l e engaged i n some 

p e r s o n a l a c t i v i t i e s such as e a t i n g or s l e e p i n g , he w i l l not be 

covered w h i l e engaging i n other p e r s o n a l a c t i v i t i e s t h a t are a 

" d i s t i n c t departure on a p e r s o n a l errand." Simons v. SWF 

Plywood Co, supra. Other j u r i s d i c t i o n s have explained the l i m i t s 

on coverage for t r a v e l i n g employes i n terms of reasonableness of 

the a c t i v i t y . One c o u r t s t a t e s : 

"Where an employe, as p a r t of h i s d u t i e s , i s 
d i r e c t e d to remain i n a p a r t i c u l a r p l a c e or l o c a l i t y 
u n t i l d i r e c t e d otherwise or for a s p e c i f i e d length of 
time, 'the r u l e a p p l i e d i s simply t h a t the employe i s 
not expected to w a i t immobile, but may indulge i n any 
r e a s o n a b l e a c t i v i t y a t t h a t p l a c e , and i f he does so 
the r i s k i n h e r e n t i n such a c t i v i t y i s an" i n c i d e n t of 
h i s employment.' 

"* * * [T]he t e s t as to whether s p e c i f i c 
a c t i v i t i e s are considered to be w i t h i n the scope of 
employment or p u r e l y p e r s o n a l a c t i v i t i e s i s the 
r e a s o n a b l e n e s s of such a c t i v i t i e s . Such an employe may 
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s a t i s f y p h y s i c a l needs i n c l u d i n g r e l a x a t i o n . " Robards 
v. New York D i v . E l e c t r i c P r oducts, I n c . , 33 App Div 2d 
Tb67, 307 N Y S T d 599, 600-01 (1970). 

See a l s o Wright v. I n d u s t r i a l Cmsn., 62 111 2d 65, 338 NE2d 379 

(1975); Epp v. Midwestern Machinery Co., 296 Minn 231, 208 NW2d 

87 (1973); C a v a l c a n t e v. Lockheed E l e c t r o n c i s Co., 85 NJ Super 

320, 204 A2d 621 (1964) a f f ' d 90 NJ Super 243, 217 A2d 140 ( 1 9 6 6 ) ; 

Schreckengost v. Workmen's Comepnsation Appeal Board, s u p r a . 

We b e l i e v e t h a t the g e n e r a l r u l e of continuous coverage 

i n Simons i s b e s t understood as a statement t h a t i n j u r i e s a r e 

compensable when r e s u l t i n g from a c t i v i t i e s r easonably r e l a t e d to 

the c l a i m a n t ' s t r a v e l s t a t u s . Not a l l a c t i v i t i e s would 

n e c e s s a r i l y be covered. C l e a r l y , some could be so u n r e l a t e d to 

the employe's t r a v e l s as to be excluded from the scope of 

coverage. 

Here, c l a i m a n t ' s forced l a y o v e r as a t r a v e l i n g employe 

f u r n i s h e s the work connect i o n . Claimant's need to " k i l l time" 

arose out of the n e c e s s i t y of f o l l o w i n g o r d e r s to spend the n i g h t 

i n I n d i o . His a c t i v i t y i n p a s s i n g time a t a t a v e r n during a 

f o r c e d l a y o v e r was r e a s o n a b l e , and the c l a i m i s compensable. 

Reversed; the r e f e r e e ' s order i s r e i n s t a t e d . 
FOOTNOTES 

1 
During h i s recovery, c l a i m a n t was o f t e n unable to 

recognize h i s employer, mother or f a t h e r . H i s memory extends 
back only to a time s e v e r a l weeks a f t e r he had been moved to 
P o r t l a n d . 

2 

ORS 6 5 6 . 0 0 5 ( 8 ) ( a ) , which d e f i n e s a "compensable 
i n j u r y , " was amended i n 1981 by the a d d i t i o n o f the f o l l o w i n g 
language: 
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"* * * 'Compensable i n j u r y ' does not i n c l u d e 
i n j u r y to any a c t i v e p a r t i c i p a n t i n a s s a u l t s or combats 
which are not connected to the job assignment and which 
amount to a d e v i a t i o n from customary d u t i e s . " Or Laws 
1981, ch 535, §30. 

3 
I n Rogers, the cl a i m a n t , who was a s u p e r v i s o r of a 

dredging p r o j e c t , s u f f e r e d a f a t a l h e a r t a t t a c k a f t e r spending 
most of the evening i n a motel bar, engaging i n horseplay, as 
w e l l as f u l f i l l i n g h i s d u t i e s as p r o j e c t s u p e r i n t e n d e n t to h i s 
men who congregated t h e r e . Because the events of the evening 
were found to be a m a t e r i a l c o n t r i b u t i n g cause of the h e a r t 
a t t a c k , and because those events were work r e l a t e d , the c o u r t 
hel d c l a i m a n t ' s death compensable. 

4 

The claimant i n Schreckengost was a t r u c k d r i v e r . He 
was t o l d to go to Ohio and r e t u r n with a load of s a l t . When he 
a r r i v e d , the s a l t p l a n t was c l o s e d . He parked h i s t r u c k a t the 
p l a n t and went with other d r i v e r s to dinner a t a r e s t a u r a n t and 
for beer a t a bar. The claimant and the other d r i v e r s returned 
to t h e i r t r u c k s to s l e e p but l e f t again to g e t snacks. They 
became l o s t on t h e i r way back. Claimant was accosted by a man 
who demanded h i s w a l l e t and then shot him. The court found: 

"[The Claimant's] second e x c u r s i o n f o r refreshment 
during h i s evening a t the s a l t p l a n t was not so 
i n c o n s i s t e n t with the purpose of h i s t r i p to C l e v e l a n d 
as to c o n s t i t u t e an abandonment of h i s employment or 
such a d e v i a t i o n therefrom as should have caused us to 
conclude t h a t he was no longer i n the course of h i s 
employment." Schreckengost v. Workmen's Comp. Appeal 
Bd., supra, 403 A2d at 167. 
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IN THE COURT OF APPEALS OF THE STATE OF OR-E,GONro 

I n the Matter of the Compensation of 
P h y l l i s H a l l , Claimant. 

The Home Ins u r a n c e Company, 

v. No. 80-08467 
CA A22454 

P h y l l i s H a l l , 

P e t i t i o n e r , 

Respondent. 

****** 

J u d i c i a l Review from Workers' Compensation Board. 

Argued and submitted May 12, 1982. 

Deborah S. MacMillan, P o r t l a n d , argued the cause f o r 
p e t i t i o n e r . With her on the b r i e f were Frank A. 
Moscato and Moscato & Meyers, P o r t l a n d . 

R i c h a r d R o l l , P o rtland, argued the cause f o r 
respondent. On the b r i e f was Peter 0. Hansen, 
P o r t l a n d . 

Before G i l l e t t e , P r e s i d i n g Judge, and Warden and Young, 
Judges. 

T ™ ™ r , „ -r FILED: DECEMBER 15, 1982 WARDEN, J . 

Order modified to award claimant 75 p e r c e n t unscheduled 
permanent p a r t i a l d i s a b i l i t y . 

WARDEN, J . 

The q u e s t i o n presented i n t h i s workers' compensation 

case i s the e x t e n t of cl a i m a n t ' s d i s a b i l i t y . The r e f e r e e and the 

Workers' Compensation Board found claimant to be permanently and 

t o t a l l y d i s a b l e d as the r e s u l t of an on-the-job i n j u r y to her 

lower back. The i n s u r e r appeals, and we modify the award. 

Claimant was i n j u r e d i n October, 1975, when she t r i p p e d 

over the foot of a co-worker and f e l l . She was t r e a t e d by 
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s e v e r a l d o c t o r s . She has c o n t i n u e d to have s i g n i f i c a n t p a i n i n 

h e r b a c k and both l e g s , a l o n g w i t h numbness and t i n g l i n g i n h e r 

l e g s . She r e t u r n e d t o h e r former employment on an a s s e m b l y l i n e 

on a p a r t - t i m e b a s i s i n 1976, but has n o t worked s i n c e S e p t e mber, 

1977. She t e s t i f i e d t h a t s h e i s u n a b l e t o s i t or s t a n d f o r 

p r o l o n g e d p e r i o d s and t h a t she h a s d i f f i c u l t y w a l k i n g any 

d i s t a n c e , d r i v i n g and c l i m b i n g s t a i r s . She t e s t i f i e d t h a t s h e 

h a s t o l i e down s e v e r a l t i m e s a day t o o b t a i n r e l i e f from t h e 

p a i n s h e e x p e r i e n c e s . 

The m e d i c a l e v i d e n c e i n d i c a t e s t h a t c l a i m a n t was 

t r e a t e d w i t h p a i n m e d i c a t i o n , a back b r a c e and p h y s i c a l t h e r a p y 

a f t e r h e r i n j u r y . S e v e r a l myelograms were p e r f o r m e d o v e r t h e 

p e r i o d o f h e r t r e a t m e n t , b u t a l l r e t u r n e d b a s i c a l l y n ormal 

r e s u l t s , g i v e n h e r h i s t o r y o f back s u r g e r y . 1 i n O c t o b e r , 1977, 

D r . B e r k e l e y , who had become c l a i m a n t ' s t r e a t i n g p h y s i c i a n , 

p e r f o r m e d e x p l o r a t o r y s u r g e r y and removed e x c e s s i v e s c a r t i s s u e 

e n t r a p p i n g t h e l e f t n e r v e r o o t and t h e c a a t the L4-5 l e v e l . The 

p o s t - o p e r a t i v e r e p o r t i n d i c a t e s t h a t c l a i m a n t w i l l c o n t i n u e t o 

h a v e r a d i c u l a r p r o b l e m s , i r r e s p e c t i v e o f t r e a t m e n t , "due t o h e r 

p e c u l i a r t e n d e n c y i n f o r m i n g t h i s v e r y d e n s e s c a r t i s s u e i n h e r 

s p i n a l c a n a l . " He c o n c l u d e d : 

" I n v i e w o f t h e c l i n i c a l and s u r g i c a l 
f i n d i n g s , I do not t h i n k t h a t t h i s l a d y w i l l be 
a b l e t o assume work i n the f u t u r e . " 

He h a s c o n t i n u e d t o be be o f the o p i n i o n t h a t c l a i m a n t i s t o t a l l y 

d i s a b l e d . 

The o t h e r d o c t o r s who have examined c l a i m a n t , however, 

h a v e found h e r t o be o n l y m o d e r a t e l y d i s a b l e d and c o n c l u d e d t h a t 

s h e c o u l d work, w i t h l i m i t a t i o n s on p r o l o n g e d s i t t i n g or s t a n d i n g 

and on b e n d i n g and l i f t i n g . Those d o c t o r s i n c l u d e D r . Mason, who 
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p e r f o r m e d c l a i m a n t ' s 1973 s u r g e r y and t r e a t e d c l a i m a n t f o r a t i m e 
f o l l o w i n g t h a t i n j u r y , and two s e p a r a t e teams o f t h r e e d o c t o r s 
e a c h from O r t h o p e d i c C o n s u l t a n t s . I n a d d i t i o n . D r . G e i s t , who 
a l s o t r e a t e d c l a i m a n t f o r a t i m e , recommended t h a t s h e be 
r e t r a i n e d f o r o f f i c e work. Dr. K e i z e r , who a p p a r e n t l y examined 
c l a i m a n t on o n l y one o c c a s i o n , c o n c l u d e d t h a t s h e c o u l d do l i g h t 
work. 

A l t h o u g h Dr. B e r k e l e y i s c l a i m a n t ' s t r e a t i n g p h y s i c i a n , 

we a r e n o t p e r s u a d e d by h i s o p i n i o n t h a t c l a i m a n t i s t o t a l l y 

d i s a b l e d , i n l i g h t o f t he c o n c l u s i o n s r e a c h e d by a l l o f t h e o t h e r 

d o c t o r s who h a v e examined h e r . We c o n c l u d e t h a t t h e m e d i c a l 

e v i d e n c e by i t s e l f does n o t e s t a b l i s h t h a t c l a i m a n t i s 

p e r m a n e n t l y and t o t a l l y d i s a b l e d . 

C l a i m a n t c o n t e n d s , t h e n , t h a t we s h o u l d f i n d h e r 

t o t a l l y d i s a b l e d b e c a u s e o f h e r p h y s i c a l c o n d i t i o n p l u s the 

n o n - m e d i c a l f a c t o r s . See W i l s o n v. W e y e r h a e u s e r , 30 Or App 403, 

567 P2d 567 ( 1 9 7 7 ) . C l a i m a n t , who i s now 57 y e a r s o l d , p o i n t s t o 

h e r age, t h e f a c t s t h a t s h e h a s o n l y a 10th g r a d e e d u c a t i o n and 

no s p e c i a l j o b s k i l l s , and, t h a t h e r p h y s i c a l c o n d i t i o n l i m i t s h e r 

a b i l i t y t o s i t or s t a n d f o r extended p e r i o d s , bend, t w i s t , l i f t , 

c l i m b s t a i r s o r d r i v e a c a r f o r any d i s t a n c e . She a r g u e s t h a t 

t h i s , when c o n s i d e r e d w i t h t h e m e d i c a l e v i d e n c e , s a t i s f i e s h e r 

b u r d e n t o p r o v e t h a t she i s p e r m a n e n t l y and t o t a l l y d i s a b l e d . 

ORS 6 5 6 . 2 0 6 ( 3 ) p r o v i d e s : 

"The worker h a s t h e burden o f p r o v i n g 
permanent t o t a l d i s a b i l i t y s t a t u s and must 
e s t a b l i s h t h a t t h e worker i s w i l l i n g to s e e k 
r e g u l a r g a i n f u l employment and t h a t t h e worker h a s 
made r e a s o n a b l e e f f o r t s t o o b t a i n s u c h 
employment." 

C l a i m a n t h a s n o t e s t a b l i s h e d t h a t she i s w i l l i n g t o s e e k r e g u l a r 
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g a i n f u l employment and t h a t she h a s made r e a s o n a b l e e f f o r t s t o do 

s o . A f t e r her l a s t s u r g e r y i n l a t e 1977, c l a i m a n t made no e f f o r t 

t o o b t a i n employment u n t i l one month b e f o r e the h e a r i n g , w h i c h 

was h e l d on March 17, 1981. I n h i s o p i n i o n , t h e r e f e r e e n o t e d : 

"* * * [ C l a i m a n t ) made numerous c o n t a c t s 
i n F e b r u a r y , 1981 f o r employment o p p o r t u n i t i e s . 
I t a p p e a r s o b v i o u s to me the p o t e n t i a l employment 
c o n t a c t s were made s o l e l y f o r the purpose o f b e i n g 
a b l e to so t e s t i f y a t h e r upcoming h e a r i n g . She 
a p p l i e d f o r j o b s i n a r e a s where s h e had no 
t r a i n i n g o r s k i l l s and a p p l i e d f o r work s h e 
t e s t i f i e d s h e d i d n ' t f e e l s he c o u l d p e r f o r m . " 

I t a p p e a r s t h a t c l a i m a n t d e t e r m i n e d l o n g b e f o r e t h e h e a r i n g t h a t 

s h e would n o t r e t u r n to work. A v o c a t i o n a l a s s i s t a n c e r e p o r t o f 

May, 1978, i n d i c a t e s t h a t c l a i m a n t ' s f i l e was b e i n g c l o s e d 

b e c a u s e c l a i m a n t d i d not r e q u i r e f u r t h e r s e r v i c e s , b e c a u s e s h e 

d i d n o t a n t i c i p a t e r e t u r n i n g to work. 

F u r t h e r , we do n o t f i n d c l a i m a n t t o be i n t h a t c l a s s o f 

p e r s o n s o f whom i t may be s a i d t h a t e f f o r t s t o o b t a i n employment 

would o b v i o u s l y be f u t i l e . See M o r r i s v. Denny's, 50 Or App 533, 

623 P2d 1118 ( 1 9 8 1 ) ; B u t c h e r v. S A I F , 45 Or App 313, 608 P2d 575 

( 1 9 8 0 ) . C l a i m a n t h a s n o t e s t a b l i s h e d t h a t she i s t o t a l l y 

d i s a b l e d a s r e q u i r e d by ORS 6 5 6 . 2 0 6 ( 3 ) . 

The q u e s t i o n o f t h e e x t e n t of c l a i m a n t ' s d i s a b i l i t y 

r e m a i n s . Her back i n j u r y h a s o b v i o u s l y s e r i o u s l y i m p a i r e d h e r 

e a r n i n g c a p a c i t y . S e e ORS 6 5 6 . 2 1 4 ( 5 ) . G i v e n h e r p h y s i c a l 

c o n d i t i o n , h e r age and j o b e x p e r i e n c e , we f i n d an award o f 75 

p e r c e n t permanent p a r t i a l u n s c h e d u l e d d i s a b i l i t y t o be 

a p p r o p r i a t e . 

O r d e r m o d i f i e d t o award c l a i m a n t 75 p e r c e n t u n s c h e d u l e d 

p e r m a nent p a r t i a l d i s a b i l i t y . 
FOOTNOTE 

~~ -~\ She had p r e v i o u s l y undergone a lumbar l a m i n e c t o m y i n 

November, 1973. -1859-



IN THE COURT OF APPEALS OF THE STATE OF OREGON 

I n t h e M a t t e r o f t h e Compensation o f 
L e s t e r J . W i l s o n , C l a i m a n t . 

W i l l a m e t t e P o u l t r y Company and S t a t e 
A c c i d e n t I n s u r a n c e Fund C o r p o r a t i o n , 

P e t i t i o n e r s , 

v . No. 80-06346 
CA A23560 

L e s t e r J . W i l s o n , 

Respondent. 

* * * * * * 

J u d i c i a l Review from Workers' Compensation B o a r d . 

Argued and s u b m i t t e d May 12, 1982. 

P e t e r L . B a r n h i s e l , C o r v a l l i s , argued t h e c a u s e f o r 
p e t i t i o n e r s . With him on the b r i e f was F e n n e r , 
B a r n h i s e l , M o r r i s & W i l l i s , C o r v a l l i s . 

R o b e r t W. Muir, Albany, argued t h e c a u s e f o r 
r e s p o n d e n t . With him on t h e b r i e f was Emmons, 
K y l e , Kropp & K r y g e r , Albany. 

B e f o r e G i l l e t t e , P r e s i d i n g Judge, and Warden and 
Young, J u d g e s . 

F I L E D : DECEMBER 15, 1982 
WARDEN, J . 
Order m o d i f i e d t o award c l a i m a n t 80 p e r c e n t u n s c h e d u l e d 

permanent p a r t i a l d i s a b i l i t y . 

WARDEN, J . 

The i s s u e i n t h i s w o r k e r s ' c o m p e n s a t i o n c a s e i s t h e 

e x t e n t o f c l a i m a n t ' s d i s a b i l i t y . E mployer s e e k s r e v e r s a l o f a 

Boar d o r d e r a f f i r m i n g t h e r e f e r e e ' s award o f permanent t o t a l 

d i s a b i l i t y . 

C l a i m a n t , a 4 1 - y e a r - o l d t r u c k d r i v e r , s u f f e r e d a 

l u m b o - s a c r a l s t r a i n w h i l e p l a c i n g a p a l l e t j a c k onto h i s t r u c k . 

Back s u r g e r y , a lami n e c t o m y and d i s k e c t o m y , was p e r f o r m e d on 

O c t o b e r 13, 1979, two months a f t e r t h e a c c i d e n t . Dr. T s a i , t h e 
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t r e a t i n g n e u r o s u r g e o n , r e p o r t e d a s a t i s f a c t o r y p o s t - o p e r a t i v e 

c o u r s e . C l a i m a n t s u f f e r e d a c h i n g below t h e i n c i s i o n , w i t h some 

p a i n o c c a s i o n a l l y r a d i a t i n g down t h e upper p o r t i o n o f t h e l e f t 

l e g . Dr. T s a i f u r t h e r r e p o r t e d no motor w e a k n e s s and no s e n s o r y 

"dermatome." He p r e s c r i b e d no p a i n m e d i c a t i o n b u t a d v i s e d 

c l a i m a n t t o walk two m i l e s a day. He recommended j o b p l a c e m e n t 

w i t h w e i g h t - b e a r i n g l i m i t e d t o an o c c a s i o n a l 25 pounds, w i t h no 

t u r n i n g o r t w i s t i n g . 

C l a i m a n t was a u t h o r i z e d employment r e - e n t r y s e r v i c e s 

and was r e f e r r e d t o VERK C o n s u l t a n t s . A f t e r an i n i t i a l i n t e r v i e w 

and v o c a t i o n a l t e s t i n g , t h e c o n s u l t a n t s found t h a t t h e main 

p r o b l e m was c l a i m a n t ' s l a c k o f m o t i v a t i o n . C l a i m a n t t o l d t h e 

c o n s u l t a n t s t h a t he e x p e r i e n c e d c o n s t a n t a c h i n g t h a t o f t e n 

i n c r e a s e d t o i n t e n s e p a i n . He was adamant i n h i s b e l i e f t h a t 

h i s p h y s i c a l c o n d i t i o n c o u l d be improved by a d d i t i o n a l m e d i c a l 

a t t e n t i o n and t h a t he was n o t c a p a b l e o f r e t u r n i n g t o employment 

u n t i l f u r t h e r improvement o c c u r r e d . I n a d d i t i o n t o what t h e 

c o n s u l t a n t s deemed an a t t i t u d i n a l p r o b lem, c l a i m a n t i s a l s o 

l i m i t e d by h i s i l l i t e r a c y . A l t h o u g h he a c t u a l l y c o m p l e t e d s i x 

y e a r s o f s c h o o l , he c a n w r i t e o n l y h i s name and r e a d o n l y s i m p l e 

r o a d s i g n s . T e s t i n g r e v e a l e d t h a t he was q u a l i f i e d f o r o n l y a 

few o c c u p a t i o n s , i n c l u d i n g t r u c k - d r i v i n g , o p e r a t i n g m a c h i n e s , 

e l e c t r i c - w i r e r e w i n d i n g and t i m e - k e e p i n g . I t was recommended 

t h a t c l a i m a n t e n r o l l i n an a d u l t b a s i c e d u c a t i o n c o u r s e t h r o u g h a 

community c o l l e g e t o l e a r n t o r e a d and w r i t e . 

C o n v i n c e d t h a t Dr. T s a i ' s t r e a t m e n t had been 

i n a d e q u a t e , c l a i m a n t s o u g h t a d d i t i o n a l m e d i c a l a t t e n t i o n from 

Dr. C r o n k , who d i a g n o s e d d e g e n e r a t a i v e l u m b r o s a c r a l d i s c d i s e a s e 

w i t h some f u n c t i o n a l o v e r l a y . He recommended t h a t c l a i m a n t be 
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e v a l u a t e d by O r t h o p e d i c C o n s u l t a n t s , who d i a g n o s e d c h r o n i c 

l u m b r o s a c r a l s t r a i n and c o n c l u d e d t h a t t h e c o n d i t i o n was n o t 

s t a t i o n a r y . T h e y recommended s u p e r v i s e d p h y s i c a l t h e r a p y and a 

r e p e a t myelogram. 

D u r i n g t h e n e x t few months c l a i m a n t c o n t i n u e d t r e a t m e n t 

w i t h Dr. C r o n k . He showed some p h y s i c a l improvement b u t 

c o n t i n u e d t o c o m p l a i n o f n e a r l y c o n s t a n t s e v e r e p a i n . E l e c t r i c 

s h o c k and p h y s i c a l t h e r a p y were t r i e d but were d i s c o n t i n u e d by 

c l a i m a n t a s u n h e l p f u l . He was r e f e r r e d t o Dr. Throop f o r 

n e u r o l o g i c a l c o n s u l t a t i o n , who a l s o recommended t h a t a s e c o n d 

myelogram be p e r f o r m e d . D u r i n g t h a t t i m e , c l a i m a n t e n r o l l e d i n a 

community c o l l e g e l i t e r a c y c o u r s e b u t d i s c o n t i n u e d i t b e c a u s e he 

was i n "too much p a i n . " On May 5, 1980, employment r e - e n t r y 

s e r v i c e was w i t h d r a w n , b e c a u s e c l a i m a n t f e l t t h a t he was 

p h y s i c a l l y u n a b l e t o b e n e f i t from v o c a t i o n a l r e h a b i l i t a t i o n . 

On May 14, 1980, a s e c o n d myelogram was p e r f o r m e d . 

Dr. Cronk r e p o r t e d t h a t i t " f a i l e d t o r e v e a l any c o n v i n c i n g 

a b n o r m a l i t i e s . " He c o n c l u d e d t h a t c l a i m a n t was r e a d y e i t h e r t o 

r e t u r n t o some form o f l i g h t work o r e n r o l l i n a p a i n c l i n i c . I n 

J u n e , 1980, r e h a b i l i t a t i o n c o u n s e l i n g was a g a i n a u t h o r i z e d . On 

J u l y 7, 1980, c l a i m a n t was awarded t e m p o r a r y t o t a l d i s a b i l i t y and 

15 p e r c e n t u n s c h e d u l e d low back d i s a b i l i t y . He c o n t i n u e d t o be 

t r e a t e d by h i s f a m i l y p h y s i c i a n , Dr. N e a l , who, on September 23, 

1980, r e p o r t e d : 

" I f e e l t h a t he i s now r e a d y t o be 
r e l e a s e d t o work and t h a t he c o u l d do l i g h t d u t y 
w hi^h c o n s i s t e d o f n o t d o i n g any l i f t i n g o v e r 
t w e n t y f i v e pounds and n o t d o i n g any work where he 
would be i n v o l v e d i n any p r o l o n g e d s t o o p i n g , where 
he would n o t be i n v o l v e d i n r e p e t i t i v e t w i s t i n g 
and b e n d i n g and where he c o u l d b r e a k up h i s t i m e 
so t h a t he would n o t h a v e t o be s i t t i n g i n one 
p o s i t i o n f o r l o n g h o u r s . I do f e e l t h a t t h i s man 
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i s c a p a b l e o f employment under t h e s e l i m i t a t i o n s 
and p e r h a p s i n t h e f u t u r e t h o s e r e s t r i c t i o n s might 
e v e n be l i f t e d i f he c o n t i n u e s t o improve." 

C l a i m a n c r e t u r n e d t o VERK C o n s u l t a n t s . On t h e i r 

a d v i c e , he a p p l i e d i n Salem and A l b a n y f o r work a s a bus 

d r i v e r , e v e n though he d i d n o t f e e l he was " r e a l l y a b l e t o do 

i t . " He a l s o a p p l i e d t o W i l l a m e t t e L a n d f i l l t o d r i v e a " C a t on 

t h e dump." He t e s t i f i e d t h a t h i s former employer would t a k e h i m 

back whenever he was c a p a b l e o f t r u c k - d r i v i n g o r would h i r e h i m 

i f "he had s o m e t h i n g t h a t he t h o u g h t I c o u l d do." A v o c a t i o n a l 

c o u n s e l o r o f f e r e d c l a i m a n t a 13-week c o u r s e i n b e n c h - w e l d i n g i n 

P o r t l a n d , b u t he r e f u s e d , b e c a u s e he d i d n o t want t o be away f r o m 

h i s home. A n o t h e r r e h a b i l i t a t i o n c o n s u l t a n t c o n c l u d e d t h a t 

c l a i m a n t c o u l d h a n d l e t h e work o f a s e c u r i t y g u a r d and would b e 

l i m i t e d t o l i g h t , s e d e n t a r y work. 

C l a i m a n t does n o t c o n t e n d t h a t h i s p h y s i c a l i m p a i r m e n t 

i s c o m p l e t e . R a t h e r , he a r g u e s t h a t h i s p h y s i c a l c o n d i t i o n , 

c o u p l e d w i t h h i s age, i l l i t e r a c y and l i m i t e d e x p e r i e n c e , 

e f f e c t i v e l y p r e c l u d e s him from r e g u l a r l y p e r f o r m i n g work a t a 

g a i n f u l and s u i t a b l e o c c u p a t i o n . Employer m a i n t a i n s t h a t 

c l a i m a n t ' s l a c k o f " m o t i v a t i o n " t o r e j o i n t h e work f o r c e i s a 

majo r f a c t o r i n h i s i n a b i l i t y t o s e c u r e employment. The r e f e r e e 

found t h a t c l a i m a n t had s a t i s f i e d h i s burden t o e s t a b l i s h t h a t h e 

i s p e r m a n e n t l y and t o t a l l y d i s a b l e d a s a r e s u l t o f h i s i n d u s t r i a l 

i n j u r y . R e l y i n g on W i l s o n _v. W e y e r h a e u s e r , 30 Or App 403, 567 

P2d 567 ( 1 9 7 7 ) , he c o n c l u d e d t h a t c l a i m a n t ' s p h y s i c a l c o n d i t i o n s 

o f l e s s t h a n t o t a l i n c a p a c i t y t o g e t h e r w i t h h i s l i m i t e d p e r s o n a l 

r e s o u r c e s amounted t o permanent t o t a l d i s a b i l i t y a s d e f i n e d by 

ORS 656.206. On de novo r e v i e w , we r e a c h a d i f f e r e n t c o n c l u s i o n . 
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The b u r d e n t o p r o v e permanent t o t a l d i s a b i l i t y i s on 
t h e c l a i m a n t . W i l s o n v^ W e y e r h a e u s e r , s u p r a . The w o r k e r i s a l s o 
r e q u i r e d t o e s t a b l i s h t h a t he i s w i l l i n g t o s e e k r e g u l a r g a i n f u l 
employment and t h a t he h a s made r e a s o n a b l e e f f o r t s t o o b t a i n 
employment. ORS 6 5 6 . 2 0 6 ( 3 ) . C l a i m a n t h a s n o t met t h i s s t a t u t o r y 
r e q u i r e m e n t . 

C l a i m a n t ' s c a s e h a s been r e f e r r e d t o VERK C o n s u l t a n t s 

t h r e e t i m e s s i n c e h i s s u r g e r y , and t w i c e t h e c o n s u l t a n t s * j o b 

d evelopment e f f o r t s were t h w a r t e d by c l a i m a n t ' s a d a m a n t l y 

a s s e r t e d b e l i e f , d e s p i t e t h e o p i n i o n s o f h i s d o c t o r s , t h a t he i s 

p h y s i c a l l y i n c a p a b l e o f r e t u r n i n g t o work. T h r o u g h o u t t h e 

v o c a t i o n a l r e p o r t s , t h e r e a r e r e f e r e n c e s t o c l a i m a n t ' s 

" u n r e a l i s t i c b e l i e f " t h a t he w i l l improve p h y s i c a l l y t o t h e 

d e g r e e t h a t he w i l l be a b l e t o r e t u r n t o t r u c k d r i v i n g . C o n c e r n 

i s a l s o e x p r e s s e d t h a t he n o t "succumb t o a l i f e s t y l e p a t t e r n 

w h i c h i s f o c u s e d on h i s p e r s o n a l p a i n e x p e r i e n c e " and t h a t he may 

be " a v o i d i n g c o n f r o n t i n g r e t u r n i n g t o employment, b e i n g a c t i v e o n 

a d a i l y b a s i s s i n c e t h a t i s unknown t o him." T h e s e c o n c e r n s 

appear t o be b orne o u t by c l a i m a n t ' s r e f u s a l t o t a k e w e l d i n g 

c l a s s e s , h i s f a i l u r e t o p u r s u e l i t e r a c y c o u r s e s and h i s 

a p p l i c a t i o n o n l y f o r j o b s t h a t e n t a i l d r i v i n g v e h i c l e s , e v e n 

though he f e e l s t h a t he i s i n c a p a b l e o f p h y s i c a l l y p e r f o r m i n g t h e 

work r e q u i r e d . C l a i m a n t p r o f e s s e s a s t r o n g d e s i r e t o work b u t 

e x p l a i n s t h a t p r e s e n t l y he i s n o t " r u s h i n g i n t o " a p p l y f o r j o b s 

b e c a u s e : 

"* * * a t t h e p r e s e n t t i m e I c o u l d n o t 
go o u t h e r e and h o l d down a j o b , so why s h o u l d I 
mess up a p o s s i b i l i t y o f maybe t h a t b e i n g a 
permanent j o b l a t e r on, when i f I go o u t t h e r e and 
work a day or two and h a v e t o t a k e a week o f f t o 
r e c u p e r a t e , o r i f I work a week and h a v e t o t a k e a 
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week o r two o f f , t h e r e ' s nobody around — t h e r e ' s 
t o o many unemployed p e o p l e t o p u t up w i t h 
o mething l i k e t h a t t h e r e . I f e e l I d o n ' t want t o 

mess up my c h a n c e o f h a v i n g maybe a j o b a t t h a t 
p l a c e l a t e r on when I am a b l e t o do i t . " 

C laimant. J.S n o t on p a i n m e d i c a t i o n and i s n o t i n v o l v e d 

i n p h y s i c a l t h e r a p y . A t t h e t i m e o f t h e h e a r i n g , however, h e was 

e n r o l l e d i n a p a i n c l i n i c . The m e d i c a l r e p o r t s r e f e r t o 

s u b j e c t i v e symptoms o f back p a i n and i n d i c a t e t h a t c l a i m a n t ' s 

c o m p l a i n t s a r e e x c e s s i v e and u n s u b s t a n t i a t e d by p h y s i c a l 

e x a m i n a t i o n . T h i s i s s u p p o r t e d by t h e s e c o n d myelogram, w h i c h 

r e v e a l e d "no c o n v i n c i n g a b n o r m a l i t i e s . " At t h e h e a r i n g , c l a i m a n t 

r e i t e r a t e d h i s b e l i e f t h a t t h e d o c t o r s had n o t e x h a u s t e d a l l 

a v e n u e s o f t r e a t m e n t and v o i c e d h i s d i s a g r e e m e n t w i t h t h e m e d i c a l 

r e p o r t s : 

"Q. W e l l , i f t h e d o c t o r s a y s t h a t 
p h y s i c a l l y y ou a r e a b l e t o h a n d l e s u c h and s u c h a 
j o b would you go ahead and t r y yo u r b e s t ? 

"A. I t j u s t depends on what j o b i t was. 
I f t h e r e i s s o m e t h i n g I know — b e c a u s e t h e d o c t o r 
d o e s n o t know how I f e e l , I c a n t e l l him how I 
f e e l , o r I c a n t e l l you — but i f I f e l t t h a t i t 
was g o i n g t o damage me, no, I w o u l d n ' t do i t . 

"Q. Not even i f t h e d o c t o r s a i d — 

"A. No, n o t even i f t h e d o c t o r s a i d , 
b e c a u s e he d o n ' t know how I h u r t . He d o n ' t know 
how I f e e l . I c a n t e l l him, b u t , no, i f you o r 
anybody s a y , "Hey, h e r e ' s a j o b , you do t h a t , " i f 
I f e l t i t was g o i n g t o damage me I d o n ' t c a r e i f 
i t was my d o c t o r or who i t was, I would t e l l him 
no. And j u s t l i k e h e r e a w h i l e back — 

"Q. Okay. Now, wouldn't you be a b l e t o 
t i . u s t what t h e d o c t o r i s a b l e t o t e s t out on your 
m u s c l e s and n e r v e s and your whole body? Don't you 
f e e l you c o u l d be c o n f i d e n t and t r u s t t h o s e t e s t s 
and t h o s e t h i n g s t h a t he i s a b l e to d e t e r m i n e , a s 
t o whether or not you a r e a b l e t o do s u c h and s u c h 
a t h i n g ? 

"A. T h a t ' s not t e l l i n g me how bad a 
p a i n I g o t . And i t ' s not a l l i n my head." 
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The e v i d e n c e does no t j u s t i f y an award o f permanent 
t o t a l d i s a b i l i t y . The v o c a t i o n a l e x p e r t s t e s t i f i e d t h a t c l a i m a n t 
i s c a p a b l e o f p e r f o r m i n g c e r t a i n j o b s . E f f o r t s toward 
r e h a b i l i t a t i o n and j o b development have been met w i t h s t r o n g 
r e s i s t a n c e . C l a i m a n t meets any j o b s u g g e s t i o n o t h e r t h a n t r u c k -
d r i v i n g w i t h undue a p p r e h e n s i o n . H i s a s s e r t e d b e l i e f t h a t he 
h u r t s too much to seek employment or to d e v e l o p l i t e r a c y s k i l l s 
does not r e l i e v e him o f the s t a t u t o r y r e q u i r e m e n t s . Smith y_. 
S A I F , 51 Or App 833, 627 P2d 495 ( 1 9 8 1 ) ; P o t t e r f v. S A I F , 41 Or 
App 755, 598 P2d 1290 ( 1 9 7 9 ) . 

T h e r e r e m a i n s the i s s u e o f the e x t e n t o f c l a i m a n t ' s 

permanent p a r t i a l d i s a b i l i t y , measured by t h e l o s s o f e a r n i n g 

c a p a c i t y r e s u l t i n g from h i s compensable i n j u r y . ORS 6 5 6 . 2 1 4 ( 5 ) . 

T a k i n g i n t o a c c o u n t c l a i m a n t ' s age, l i m i t e d e d u c a t i o n , t r a i n i n g , 

s k i l l s and work e x p o s u r e , we f i n d t h a t he i s e n t i t l e d t o an award 

o f 80 p e r c e n t u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . 

j.he o r d e r o f t h e Board i s m o d i f i e d t o award c l a i m a n t 

80 p e r c e n t u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . 
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IN THE COURT OF APPEALS OF THE STATE OF OREGON 

I n t h e M a t t e r of t h e Compensation o f 
Dianne L . James, C l a i m a n t . 

S t a t e A c c i d e n t I n s u r a n c e Fund C o r p o r a t i o n , 

P e t i t i o n e r , 

v . No. 77-06474 
CA A23245 

Dianne L . James, 

Respondent - C r o s s - P e t i t i o n e r . 

*********** 

J u d i c i a l Review from Workers' Compensation B o a r d . 

Argued and s u b m i t t e d J u n e 10, 1982. 
D a r r e l l E . Bewley, A p p e l l a t e C o u n s e l , S t a t e A c c i d e n t 

I n s u r a n c e Fund C o r p o r a t i o n , Salem, argued t h e 
c a u s e and f i l e d t h e b r i e f f o r p e t i t i o n e r . 

G a r y M. G a l t o n , P o r t l a n d , argued t h e c a u s e f o r 
r e s p o n d e n t - c r o s s - p e t i t i o n e r . On t h e b r i e f were 
A l a n M. S c o t t , C h a r l e s D. C o l e t t , and G a l t o n , 
P o p i c k & S c o t t , P o r t l a n d . 

B e f o r e R i c h a r d s o n , P r e s i d i n g Judge, and T h o r n t o n and 
Van Hoomissen, J u d g e s . 

RICHARDSON, P . J . F I L E D : December 22, 1982 

Order r e q u i r i n g S A I F t o a c c e p t c l a i m a f f i r m e d ; remanded 
f o r award o f a t t o r n e y f e e s . 

RICHARDSON, P. J . 

S A I F a p p e a l s an o r d e r o f t h e Workers' Compensation 

Board h o l d i n g t h a t c l a i m a n t ' s e m o t i o n a l d i s a b i l i t y i s a 

compensable o c c u p a t i o n a l d i s e a s e . T h i s i s t h e secon d a p p e a l i n 

t h i s c a s e . I n t h e f i r s t , we a f f i r m e d t h e B o a rd's o r i g i n a l 

o r d e r t h a t found c l a i m a n t ' s d i s a b i l i t y t o be compensable. James 

v. S A I F , 44 Or App 405, 605 P2d 1368 ( 1 9 8 0 ) . The Supreme C o u r t 

g r a n t e d r e v i e w and remanded t o t h i s c o u r t , s t a t i n g : 
" I n t h e p r e s e n t c a s e t h e r e i s a f a c t q u e s t i o n 

whether c l a i m a n t ' s c o n d i t i o n was c a u s e d by 
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c i r c u m s t a n c e s 'to w h i c h an employee i s not o r d i n a r i l y 
s u b j e c t e d or exposed o t h e r than d u r i n g a p e r i o d o f 
r e g u l a r a c t u a l employment." 290 Or 343, 351, 624 P2d 
565 ( 1 9 8 1 ) . 

We, i n t u r n , remanded the c a s e t o t he Board, s a y i n g : 

" Because t h e Supreme C o u r t e s t a b l i s h e d a c r i t e r i o n 
f o r c o m p e n s a b i l i t y o f an o c c u p a t i o n a l d i s e a s e 
d i f f e r e n t than had been p r e v i o u s l y a p p l i e d , t h e 
p a r t i e s may n o t have a d e q u a t e l y p r e s e n t e d t h e i r 
c a s e . They s h o u l d have an o p p o r t u n i t y t o d e v e l o p t h e 
c a s e c o n s i s t e n t w i t h t h e s t a t u t o r y c r i t e r i o n 
i n t e r p r e t e d by t h e Supreme C o u r t . A c c o r d i n g l y , we 
remand t h e c a s e t o t he Workers' Compensation Board 
f o r a d e t e r m i n a t i o n o f c o m p e n s a b i l i t y . The Board, a s 
i t deems a p p r o p r i a t e , may r e q u e s t a d d i t i o n a l 
b r i e f i n g , a d d i t i o n a l e v i d e n c e or remand the c a s e t o 
the r e f e r e e f o r a f u r t h e r h e a r i n g . " 51 Or App 201, 
202, 624 P2d 644 ( 1 9 8 1 ) . 

On remand, t h e p a r t i e s d i d n o t p r e s e n t f u r t h e r e v i d e n c e , and t h e 

Board r u l e d on t he e x i s t i n g r e c o r d t h a t the c o n d i t i o n was 

compensable. The f a c t s u n d e r l y i n g c l a i m a n t ' s c l a i m a r e s t a t e d i n 

our f i r s t o p i n i o n , 44 Or App a t 407, and t h a t o f t h e Supreme 

C o u r t , 290 Or a t 345, and need not be r e s t a t e d . 

E s s e n t i a l l y , S A I F a r g u e s t h a t c l a i m a n t had a 

p r e e x i s t i n g e m o t i o n a l d i s o r d e r t h a t made h e r s u s c e p t i b l e t o 

s t r e s s and r e s u l t e d i n d i s a b i l i t y . I t c o n t e n d s t h a t s h e 

resp o n d e d to employment and nonemployment s t r e s s e s t h a t were both 

c a u s e s o f h e r d i s a b i l i t y and t h a t , under t h e Supreme C o u r t ' s 

f o r m u l a t i o n , h e r d i s a b i l i t y i s t h e r e f o r e n o t compensable. 

I n S A I F v. G y g i , 55 Or App 570, 574, 639 P2d 655, r e v 

den 292 Or 825 ( 1 9 8 2 ) , we s t a t e d : 

"We c o n c l u d e t h a t ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) does n o t 
r e q u i r e t h a t t h e o c c u p a t i o n a l d i s e a s e be c a u s e d or 
a g g r a v a t e d s o l e l y by t h e work c o n d i t i o n s . I f t h e a t -
work c o n d i t i o n s , when compared t o the nonemployment 
e x p o s u r e , a r e the major c o n t r i b u t i n g c a u s e o f t h e 
d i s a b i l i t y , t h e n c o m p e n s a t i o n i s w a r r a n t e d . " 

We c o n c l u d e from our de novo r e v i e w o f the r e c o r d t h a t t h e 
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at-work s t r e s s was t he major c o n t r i b u t i n g c a u s e o f c l a i m a n t ' s 
d i s a b i l i t y . 

S A I F a l s o c o n t e n d s t h a t t h e r e i s no e v i d e n c e t h a t 

c l a i m a n t ' s p r e e x i s t i n g m e n t a l d i s o r d e r was c a u s e d or a g g r a v a t e d 

by t h e work e n v i r o n m e n t . T h a t argument was a l s o made i n t h e 

o r i g i n a l a p p e a l . We c o n c l u d e d t h a t c l a i m a n t ' s u n d e r l y i n g 

p a t h o l o g y was e x a c e r b a t e d and not s i m p l y made symp t o m a t i c by t he 

c o n d i t i o n s o f her employment. We a d h e r e t o t h a t c o n c l u s i o n . 

C l a i m a n t c r o s s - a p p e a l s , c o n t e n d i n g t h a t t h e Bo a r d e r r e d 

i n not aw a r d i n g her a t t o r n e y f e e s p u r s u a n t to ORS 6 5 6 . 3 8 2 ( 2 ) and 

ORS 6 5 6 . 3 8 6 ( 1 ) on remand. S A I F a g r e e s t h a t t h e Board d i d e r r . 

Order r e q u i r i n g S A I F t o a c c e p t c l a i m a f f i r m e d ; 

remanded f o r award o f a t t o r n e y f e e s . 
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IN THE COURT OF APPEALS OF THE STATE OF OREGON 

I n t h e M a t t e r of t h e Compensation o f 
R o b e r t A. P a r k e r , C l a i m a n t . 

S t a t e A c c i d e n t I n s u r a n c e Fund C o r p o r a t i o n , 

P e t i t i o n e r , 

WCB No. 80-00711 
v. CA A23246 

R o b e r t A. P a r k e r , 

R espondent. 

************ 

J u d i c i a l R e view from Workers' Compensation Bo a r d . 

Argued and s u b m i t t e d May 10, 1982. 

D a r r e l l E . Bewley, A p p e l l a t e C o u n s e l , S t a t e A c c i d e n t 
I n s u r a n c e Fund C o r p o r a t i o n , Salem, argued t h e c a u s e 
and f i l e d the b r i e f f o r p e t i t i o n e r . 

M i l o Pope, Mt. Vernon, argued t h e c a u s e f o r r e s p o n d e n t . 
With him on t h e b r i e f was K i l p a t r i c k s & Pope, Mt. 
Vernon. 

B e f o r e B u t t l e r , P r e s i d i n g Judge, and Warren and 
Rossman, J u d g e s . 

BUTTLER, P. J . F I L E D 12/22/82. 

A f f i r m e d . 
BUTTLER, P. J . 

S A I F s e e k s j u d i c i a l r e v i e w o f a d e t e r m i n a t i o n by t h e 

Wor k e r s ' C o m p e n s a t i o n Board t h a t S A I F was l i a b l e f o r a l l f u t u r e 

m e d i c a l e x p e n s e s on r e s p o n d e n t ' s c l a i m , b e c a u s e i t d i d n o t r e t a i n 

a r e s e r v e f o r e s t i m a t e d f u t u r e m e d i c a l e x p e n s e s from t h e p r o c e e d s 

o f a t h i r d - p a r t y c l a i m p u r s u a n t t o ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) . 1 We 

a f f i r m . 

I n O c t o b e r , 1977, c l a i m a n t s u s t a i n e d a s e r i o u s 

i n d u s t r i a l a c c i d e n t . He e l e c t e d t o p u r s u e h i s remedy a g a i n s t a 

t h i r d p a r t y (CRS 656.576 to 656.595) and was s u c c e s s f u l . Out o f 
-1870-



Cite as 61 Or App 47 (1982) 
the g r o s s s e t t l e m e n t , S A I F d e d u c t e d and p a i d : ( a ) a t t o r n e y f e e s 

and c o s t s i n c u r r e d on the t h i r d - p a r t y c l a i m ; (b) a sum e q u a l t o 

25 p e r c e n t to c l a i m a n t ( s e e n 1, s u p r a ) , and ( c ) S A I F ' s 

e x p e n d i t u r e s on r e s p o n d e n t ' s c l a i m up to t h a t t i m e . S A I F d i d n o t 

e s t i m a t e c l a i m a n t ' s f u t u r e m e d i c a l e x p e n s e s ; i n s t e a d i t 

d i s t r i b u t e d t h e e n t i r e b a l a n c e t o c l a i m a n t on June 15, 1979, 

a d v i s i n g c l a i m a n t ' s c o u n s e l by c o v e r l e t t e r : 

" P l e a s e a d v i s e your c l i e n t t h a t t h e sum o f 
$44,417.57 w i l l o p e r a t e a s a bar t o f u t u r e c o m p e n s a t i o n 
i n t h i s c l a i m , e x c l u s i v e of s u c h r i g h t s a s t h e c l a i m a n t 
i s e n t i t l e d under ORS 656.273 and ORS 656.278." 

On t h e t h i r d - p a r t y s e t t l e m e n t d i s t r i b u t i o n form, t h e f o l l o w i n g 

l a n g u a g e was t y p e d : 

" B a l a n c e t o c l a i m a n t ( t h i s w i l l o p e r a t e a s a bar 
t o f u r t h e r c o m p e n s a t i o n i n t h i s c l a i m , e x c l u s i v e o f h i s 
r i g h t s under ORS 656.273 and ORS 656.278) $44,417,571" 

L e s s t h a n a week l a t e r , c l a i m a n t s u b m i t t e d a b i l l t o S A I F f o r 

m e d i c a l s e r v i c e s r e l a t e d to h i s i n d u s t r i a l i n j u r y . A f t e r S A I F 

r e f u s e d t o pay, c l a i m a n t r e q u e s t e d a h e a r i n g . B o t h t h e r e f e r e e 

and t h e B oard r u l e d t h a t S A I F was r e q u i r e d t o pay t h e d i s p u t e d 

b i l l a s p a r t o f t h e f u t u r e m e d i c a l e x p e n s e s . 

I n r e l e v a n t p a r t , t h e B o a r d ' s o r d e r s t a t e s : 

"We adopt a s our own t h e f o l l o w i n g p o r t i o n s o f t h e 
R e f e r e e ' s o r d e r , w i t h w h i c h we f u l l y a g r e e : 

"'One o f t h e p u r p o s e s o f t h e W o r k e r s ' C o m p e n s a t i o n 
Law i s t o i n s u r e t h a t a c l a i m a n t w i l l r e c e i v e c o n t i n u e d 
and a d e q u a t e m e d i c a l c a r e , r e a s o n a b l e and n e c e s s a r y 
b e c a u s e o f h i s i n d u s t r i a l i n j u r y . T h i s i s t h e p u r p o s e 
o f S e c t i o n ORS 656.245. S i m p l y b e c a u s e t h e Fund d o e s 
n o t w i s h t o encumber i t s e l f w i t h a d d i t i o n a l 
b o o k k e e p i n g , i t i s not r e l i e v e d o f i t s d u t y t o 
a s c e r t a i n t h a t s u c h p r o v i s i o n s a r e made. 

" ' I n t h i s p a r t i c u l a r c a s e , c l a i m a n t s u s t a i n e d a 
v e r y s e r i o u s i n j u r y and i t i s r e a s o n a b l e and l o g i c a l t o 
a n t i c i p a t e c o n t i n u e d m e d i c a l t r e a t m e n t . W h i l e i t i s 
t r u e t h a t i n t h i s p a r t i c u l a r c a s e t h a t c l a i m a n t 
r e c e i v e d a l a r g e s e t t l e m e n t , and s u b s t a n t i a l f u n d s 
beyond t h e amount p a i d t o him or on h i s b e h a l f by t h e 
Fund, t h a t i s n o t to s a y t h a t t h e c l a i m a n t would a l w a y s 
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have t h i s money, w i t h w h i c h to pay f u t u r e m e d i c a l 
e x p e n s e s . As t h e c a r r i e r , t h e Fund i s duty-bound, 
under t h e p r o v i s i o n s o f t h e s t a t u t e , t o r e t a i n 
s u f f i c i e n t f u n d s , f o r t h i s p u r p o s e , r a t h e r t h a n p l a c i n g 
t h e b urden on t h e c l a i m a n t t o r e t a i n them. 

" ' I n a d d i t i o n , w h i l e t h e s t a t u t e c o n t e m p l a t e s t h a t 
t h e Fund s h a l l r e t a i n s u f f i c i e n t monies f o r f u t u r e 
m e d i c a l e x p e n s e s , i t makes no p r o v i s i o n f o r i n c o r r e c t 
e s t i m a t i n g . By t h e s i l e n c e on t h i s p o i n t , i t a p p e a r s 
t h a t i f t h e Fund does n o t r e t a i n s u f f i c i e n t m o n i e s , any 
a d d i t i o n a l e x p e n s e s s t i l l must be p a i d under ORS 
656.245. Under t h e Fund's argument, t h e c l a i m a n t would 
be r e s p o n s i b l e . F o r example, i f t h e Fund r e t a i n e d 
$2,000.00, and t h e c l a i m a n t , o v e r a p e r i o d o f y e a r s , 
i n c u r r e d $3,000.00 w o r t h o f .245 b i l l i n g s , would he o r 
s h e t h e n have t o pay t h e d i f f e r e n c e ? What i f t h e 
b a l a n c e o f the s e t t l e m e n t was o n l y $2,000.00 and t h e 
Fund k e p t i t a l l ? Would c l a i m a n t t h e n be r e s p o n s i b l e ? 
I t h i n k n o t , and t h e same l o g i c must a p p l y i n t h i s 
c a s e . The Fund e l e c t e d t o r e t a i n z e r o d o l l a r s . T h i s , 
t h e n , was i t s e s t i m a t e a s t o f u t u r e m e d i c a l e x p e n s e s , 
and any amount o v e r and above t h e f i g u r e r e m a i n s i t s 
r e s p o n s i b i l i t y t o pay.' 

* * * * *• 

"We a p p r e c i a t e t h e r e a r e s i g n i f i c a n t p r a c t i c a l 
d i f f i c u l t i e s i n d e t e r m i n i n g amounts to be r e t a i n e d by a 
c a r r i e r f o r the p r e s e n t v a l u e o f i t s l i k e l y f u t u r e 
c l a i m c o s t s . See L e r o y R. S c h l e c h t , WCB C a s e No. 
79-06304 ( d e c i d e d t h i s d a t e ) . But s u c h p r a c t i c a l 
d i f f i c u l t i e s c a n n o t a l t e r t h e s t a t u t o r y mandate t h a t a 
r e s e r v e f o r f u t u r e c l a i m c o s t s ' s h a l l ' be r e t a i n e d , ORS 
6 5 6 . 5 9 3 ( 1 ) ( c ) ; nor j u s t i f y S A I F ' s c o n t r a r y ' p o l i c y . ' 
We c o n c l u d e t h a t u n l e s s a c a r r i e r r e t a i n s s u c h a 
r e s e r v e from a t h i r d p a r t y s e t t l e m e n t or judgment, t h e 
c a r r i e r i s r e s p o n s i b l e f o r , a l l f u t u r e c l a i m c o s t s j u s t 
a s i f t h e r e had been no t h i r d p a r t y s e t t l e m e n t or 
judgment. To t h e e x t e n t any of the a b o v e - c i t e d Board 
d e c i s i o n s a r e i n c o n s i s t e n t , t h e y a r e o v e r r u l e d . " 

We c o n c u r i n the r e s u l t r e a c h e d by t h e Board. Under 

t h e s t a t u t o r y scheme,2 n e i t h e r a w o r k e r ' s e l e c t i o n to p u r s u e 

a t h i r d - p a r t y r e c o v e r y nor the w o r k e r ' s r e c e i p t o f h i s s h a r e o f 

t h e p r o c e e d s r e c o v e r e d a b s o l v e s t h e c a r r i e r o f i t s d u t y t o 

p r o v i d e c o n t i n u e d m e d i c a l s e r v i c e s . At t h e t i m e o f t h e t h i r d -

p a r t y s e t t l e m e n t d i s t r i b u t i o n ( J u n e , 1 9 7 9 ) , ORS 6 5 6 . 2 4 5 ( 1 ) 

p r o v i d e d : 

" ( 1 ) F o r e v e r y compensable i n j u r y , t h e d i r e c t 
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r e s p o n s i b i l i t y employer or the State Accident Insurance 
Fund s h a l l cause t o be provided medical s e r v i c e s f o r 
c o n d i t i o n s r e s u l t i n g from the i n j u r y f o r such p e r i o d as 
the nature of the i n j u r y or the process of the recovery 
r e q u i r e s , i n c l u d i n g such medical services as may be 
re q u i r e d a f t e r a determination of permanent d i s a b i l i t y . 

, Such medical services s h a l l include medical* s u r g i c a l , 
h o s p i t a l , n u r s i n g , ambulances and other r e l a t e d 
s e r v i c e s , and drugs, medicine, crutches and p r o s t h e t i c 
appliances, braces and supports and where necessary, 
p h y s i c a l r e s t o r a t i v e s e r v i c e s . " 

That s e c t i o n describes i n u n q u a l i f i e d terms the ongoing duty o f 
the i n s u r e r t o provide c o n t i n u i n g medical s e r v i c e s f o r 
compensable i n j u r i e s . 3 

An i n j u r e d worker i s given the r i g h t t o pursue a 
recovery against a n e g l i g e n t t h i r d p a r t y by ORS 656.154;4 the 
i n c i d e n t s o f t h a t r i g h t are governed by ORS 656.576 t o 656.595. 
There i s no t h i n g i n those sections or i n any other s e c t i o n of ORS 
chapter 656 s p e c i f i c a l l y r e l i e v i n g the i n s u r e r of i t s o b l i g a t i o n 
t o f u r n i s h medical services under ORS 656.245 when there has been 
an e l e c t i o n t o pursue a t h i r d - p a r t y recovery. ORS 656.580(1) 
seems t o suggest t h a t the manner and amount o f b e n e f i t s "paid" t o 
the worker might change on recovery of damages i n a t h i r d - p a r t y 
a c t i o n : 

"The worker or h i s b e n e f i c i a r i e s , as the case may 
be, s h a l l be paid the b e n e f i t s provided by ORS 656.001 
t o 656.794 i n the same manner and t o the same ext e n t as 
i f no r i g h t o f a c t i o n e x i s t e d against the employer or 
t h i r d p a r t y , u n t i l damages are recovered from such 
employer or t h i r d p a r t y . " 

Medical s e r v i c e s , u n l i k e d i s a b i l i t y payments, however, are not 
b e n e f i t s t h a t are "paid" to the worker, although they are a p a r t 
of t^e compensation t o which an i n j u r e d worker i s e n t i t l e d under 
the A c t . More s i g n i f i c a n t l y , the t h r u s t of ORS 656.580(1) i s not 
to a u t h o r i z e t e r m i n a t i o n of any b e n e f i t s a f t e r recovery o f 
damages, but t o ensure t h a t b e n e f i t s paid before the recovery be 
t r e a t e d as i f no e l e c t i o n had taken place and, under subsection 
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( 2 ) , t o gi v e the paying agency a l i e n f o r those expenditures. 

The f a c t of e l e c t i o n does not appear from the s t a t u t o r y 
scheme t o have been intended by the l e g i s l a t u r e t o te r m i n a t e 
medical b e n e f i t s . A c t u a l l y , i t i s not a t r u e e l e c t i o n o f 
remedies as t h a t term i s commonly used. I f the worker does not 
proceed a g a i n s t the t h i r d - p a r t y wrongdoer, h i s e l e c t i o n not t o do 
so operates as an assignment of h i s claim t o the paying agency, 
ORS 656.591(1), and under ORS 656.591(2): 

"Any sum recovered by the paying agency i n 
excess of the expenses inc u r r e d i n making such recovery 
and the amount expended by the paying agency f o r 
compensation, f i r s t a i d or other medical, s u r g i c a l or 
h o s p i t a l s e r v i c e , together w i t h the present worth of 
the monthly payments of compensation t o which such 
worker or other b e n e f i c i a r i e s may be e n t i t l e d under ORS 
656.001 t o 656.794, s h a l l be paid such worker or other 
b e n e f i c i a r i e s . " 

Whether the worker or the paying agency proceeds 
against the t h i r d p a r t y , i t appears t h a t the e f f e c t on the worker 
and on the paying agency i s the same? the paying agency i s 
repaid what i t has paid out as of the time o f recovery and may 
r e t a i n the present worth of estimated f u t u r e expenditures. 
C e r t a i n l y the d e c i s i o n of the paying agency t o pursue the c l a i m 
cannot a f f e c t the worker's r i g h t s to medical s e r v i c e s : the 
e f f e c t on the worker and the paying agency i s the same regardless 
of who pursues the c l a i m , the e l e c t i o n of the worker t o pursue i t 
cannot a f f e c t h i s r i g h t to medical services under ORS 656.245. 

As we view the s t a t u t o r y scheme, i t s primary f u n c t i o n 
and purpose i s t o s h i f t t o the wrongdoer, a t l e a s t i n p a r t , the 
cost of compensating the i n j u r e d worker, g i v i n g both the paying 
agency and the worker some b e n e f i t from the t h i r d - p a r t y c l a i m 
recovery. I t would not be c o n s i s t e n t w i t h t h a t scheme t o 
te r m i n a t e the worker's r i g h t t o have paid h i s medical expenses 
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i n c u r r e d a f t e r the recovery? n e i t h e r would i t be c o n s i s t e n t w i t h 
the remedial purpose of the Act to make the worker whole.5 

F i n a l l y , i t i s e x p l i c i t i n the s t a t u t o r y scheme t h a t 
r e c e i p t of proceeds of the t h i r d - p a r t y recovery by the claimant 
does not preclude him from r e c e i v i n g other b e n e f i t s t o which he 
may be e n t i t l e d . ORS 656.593(2) provides: 

"The amount r e t a i n e d by the worker or the 
b e n e f i c i a r i e s of the worker s h a l l be i n a d d i t i o n t o the 
compensation or other b e n e f i t s t o which such worker or 
b e n e f i c i a r i e s are e n t i t l e d under ORS 656.001 t o 
656.794." 

"Compensation" includes medical s e r v i c e s . ORS 656.005(9).6 i n 

other words, the amount of the t h i r d - p a r t y recovery turned over 
to the worker ( h i s minimum share plus any excess over the amount 
r e t a i n e d by the paying agency) i s i n a d d i t i o n t o the medical 
s e r v i c e s to which claimant i s e n t i t l e d under ORS 656.245. We 
conclude t h a t n e i t h e r the f a c t of e l e c t i o n nor r e c e i p t of a t h i r d -
p a r t y recovery, i n whatever amount, terminates a worker's 
e n t i t l e m e n t t o medical b e n e f i t s under ORS 656.245. 

I t remains to determine the e f f e c t o f SAIF's f a i l u r e t o 
w i t h h o l d any amount as i t s estimate of the present value o f 
reasonably a n t i c i p a t e d f u t u r e expenditures f o r compensation 
and other c o s t s . Under ORS 656.580(2), the paying agency has a 
l i e n a g a i n s t the cause of a c t i o n against the t h i r d p a r t y , 
w i t h p r i o r i t y over a l l other claims except the cost o f the 
recovery. The claim may not be s e t t l e d w i t h o u t the consent o f 
the paying agency. ORS 656.587. Whether the claimant or the 
paying agency maintains the a c t i o n , the paying agency i s given a 
l i e n f o r i t s share of the proceeds, c o n s i s t i n g o f two p a r t s : (1) 
the amount of i t s accrued expenditures f o r compensation, 
i n c l u d i n g medical expenses; and ,(2) the present value of 
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estimated f u t u r e expenditures f o r compensation ( i n c l u d i n g medical 
expenses). ORS 656.593(1)(c). Any excess amount must be p a i d t o 
the c l a i m a n t , and i n the event of a c o n f l i c t about how much i s 
r e t a i n e d by the paying agency, the Board resolves the d i s p u t e . 
ORS 656.593(1)(d). 

Under the s t a t u t e , r e t e n t i o n of the proceeds t o 
pay i t s estimated f u t u r e expenditures appears t o be mandatory: 

"The paying agency s h a l l * * * r e t a i n the 
balance of the recovery * * * t o the e x t e n t t h a t i t i s 
compensated f o r the present value of i t s reasonably t o 
be expected f u t u r e expenditures f o r compensation and 
other costs of the worker's c l a i m * * *." ORS 
656.593(1)(c). (Emphasis supplied.) 

However, g i v e n the o v e r a l l s t a t u t o r y scheme r e l a t i n g t o t h i r d -
p a r t y c l a i m s , under which the paying agency i s given a l i e n on 
the cause of a c t i o n and on the proceeds, we b e l i e v e t h a t the most 
reasonable c o n s t r u c t i o n of the foregoing language i s t h a t the 
paying agency must r e t a i n the estimated amounts f o r the s t a t e d 
purposes or lose i t s l i e n on the proceeds. 

Here, SAIF d i d not r e t a i n any p a r t o f the proceeds t o 
secure the tag end p o r t i o n o f i t s r i g h t t o recoupment, and having 
turned the e n t i r e balance of the proceeds over t o c l a i m a n t , SAIF 
gave up i t s r i g h t s r e l a t i n g t o f u t u r e expenditures. The 
s t a t u t o r y scheme appears to l i m i t the paying agency's r i g h t to 
reimbursement to the r e t a i n e d fund; there i s no p r o v i s i o n 
p e r m i t t i n g the paying agency t o claim reimbursement from the 
worker any other way. A c c o r d i n g l y , i f the paying agency pays 
over the fund, i t also gives up i t s r i g h t t o reimbursement f o r 
those f u t u r e expenses.7 

I n essence, SAIF's p o s i t i o n i s t h a t i t gave up i t s 
r i g h t t o a s e c u r i t y f o r f u t u r e expenditures i n exchange f o r 
claimant's assuming a l l f u t u r e medical costs. The i n s u r e r , 
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however, was not authorized t o make such an arrangement, because 
the r e t e n t i o n o f a reserve i s the extent o f i t s r i g h t t o 
reimbursement from the proceeds. Although i t may be tempting to 
say t h a t the worker must pay f o r h i s medical expenses ( a t l e a s t 
t o the e x t e n t of the balance he r e c e i v e d ) , t o permit SAIF t o m a k e 
t h a t k i n d of arrangement c o n f l i c t s w i t h the r i g h t of the worker 
to have the amount of retainage ( i . e . , the amount t h a t the paying 
agency may use to pay f u t u r e expenses) e i t h e r agreed t o by him 
or determined by the Board. ORS 656.593(1) (d).. Among other 
t h i n g s , the paying agency's o b l i g a t i o n s f o r medical expenses may 
exceed the amount r e t a i n e d ; here, SAIF purported t o avoid 
a l l l i a b i l i t y f o r those expenses by r e t a i n i n g n o t h i n g . 

For the foregoing reasons, we conclude t h a t the Board 
p r o p e r l y r e q u i r e d SAIF to pay the medical s e r v i c e s b i l l . 

A f f i r m e d . 

FOOTNOTES 
1 

At the time of claimant's i n j u r y , ORS 656.593 provid e d 

i n r e l e v a n t p a r t : 
"(1) I f the worker or h i s b e n e f i c i a r i e s e l e c t t o 

recover damages from the employer or t h i r d person, 
n o t i c e of such e l e c t i o n s h a l l be given the paying 
agency by personal s e r v i c e or by r e g i s t e r e d or 
c e r t i f i e d m a i l . The paying agency l i k e w i s e s h a l l be 
given n o t i c e o f the name of the cour t i n which such 
a c t i o n i s brought, and a r e t u r n showing s e r v i c e o f such 
n o t i c e on the paying agency s h a l l be f i l e d w i t h the 
c l e r k of the c o u r t but s h a l l not be a p a r t of the 
rec o r d except t o give n o t i c e t o the defendant o f the 
l i e n o f the paying agency, as provided i n t h i s 
s e c t i o n . The proceeds of any damages recovered from an 
employer or t h i r d person by the worker or b e n e f i c i a r i e s 
s h a l l be su b j e c t t o a l i e n of the paying agency f o r i t s 
share of the proceeds as set f o r t h i n t h i s s e c t i o n and 
the t o t a l proceeds s h a l l be d i s t r i b u t e d as f o l l o w s : 

"(a) Costs and a t t o r n e y fees i n c u r r e d s h a l l be 
p a i d , such a t t o r n e y fees i n no event to exceed the 
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a d v i s o r y schedule of fees e s t a b l i s h e d by the board f o r 
such a c t i o n s . 

w ( b ) The worker or h i s b e n e f i c i a r i e s s h a l l 
r e c e i v e a t l e a s t 25 percent of the balance of such 
recovery. 

" ( c ) The paying agency s h a l l be paid and r e t a i n 
the balance of the recovery, but only to the e x t e n t 
t h a t i t i s compensated f o r i t s expenditures f o r 
compensation, f i r s t a i d or other medical, s u r g i c a l or 
h o s p i t a l s e r v i c e , and f o r the present value of i t s 
reasonably t o be expected f u t u r e expenditures f o r 
compensation and other costs of the worker's c l a i m 
under ORS 656.001 t o 656.794 excl u s i v e of any 
compensation which may become payable under ORS 656.273 
or 656.278. 

"(d) The balance of the recovery s h a l l be p a i d t o 
the worker or h i s b e n e f i c i a r i e s f o r t h w i t h . Any 
c o n f l i c t as t o the amount of the balance which may be 
r e t a i n e d by the paying agency s h a l l . b e resolved by the 
board." (Emphasis supplied.) 

The present s t a t u t e provides f o r d i s t r i b u t i o n o f a t 
l e a s t 33-1/3 percent o f the recovery t o the worker or h i s 
b e n e f i c i a r i e s under subsection ( l ) ( a ) . 

2 
We analyze the s t a t u t o r y scheme as of the time o f the 

October, 1977, i n j u r y . ORS 656.202(2). The c u r r e n t s t a t u t e s , 
although amended i n 1981, are s u b s t a n t i a l l y s i m i l a r w i t h respec 
to the issues r a i s e d here. 

3 
I n 1981, the f o l l o w i n g sentence was added t o ORS 

656.245(1): 
** * * The duty t o provide such medical s e r v i c e s 

continues f o r the l i f e of the worker." Or Laws 1981, ch 
535, S 31. 

4 
ORS 656.154 provides: 
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" I f the i n j u r y t o a worker i s due t o the 

negligence or wrong of a t h i r d person not i n the same 
employ, the i n j u r e d worker, or i f d e a l t h r e s u l t s from 
the i n j u r y , h i s widow, c h i l d r e n or other dependents, as 
the case may be, may e l e c t t o seek a remedy agai n s t 
such t h i r d person." 

5 
As Larson has said g e n e r a l l y , the theory of 

t h i r d - p a r t y recovery i s t o s h i f t l i a b i l i t y t o the a c t u a l 
wrongdoer when t h a t o b j e c t i v e can be achieved w i t h o u t 
i n t e r f e r i n g w i t h the o v e r r i d i n g s o c i a l p o l i c y o f making the 
i n j u r e d worker whole: 

"The concept u n d e r l y i n g t h i r d p a r t y a c t i o n s i s the 
moral idea t h a t the u l t i m a t e loss from wrongdoing 
should f a l l upon the wrongdoer. As mentioned a t the 
close o f the preceding chapter, every mature 
l o s s - a d j u s t i n g mechanism must look i n two d i r e c t i o n s : 
i t must make the i n j u r e d person whole, and i t must also 
seek out the t r u e wrongdoer whenever p o s s i b l e . While 
compensation law, i n i t s s o c i a l l e g i s l a t i o n aspect, i s 
almost e n t i r e l y preoccupied w i t h the former f u n c t i o n , 
i t i s not so devoid of moral content as t o overlook the 
l a t t e r . I t should never be f o r g o t t e n t h a t the 
d i s t o r t i o n s of our old-fashioned f a u l t concepts t h a t 
have been thought advisable f o r reasons of s o c i a l 
p o l i c y are e x c l u s i v e l y l i m i t e d to p r o v i d i n g an assured 
recovery f o r the i n j u r e d person; they have never gone 
on — once the i n j u r e d person was made whole — t o 
change the r u l e s on how the u l t i m a t e burden was borne." 
2A Larson, Workers' Compensation Law, §71.10 (1982). 

6 
ORS 656.005(9) provided: 
"'Compensation' includes a l l b e n e f i t s , i n c l u d i n g 

medical s e r v i c e s , provided f o r a compensable i n j u r y t o 
a s u b j e c t worker or the worker's b e n e f i c i a r i e s by a 
d i r e c t r e s p o n s i b i l i t y employer or the State Accident 
Insurance Fund pursuant to t h i s chapter." 

7 
We r e c o g n i z e t h a t t h e r e i s an a p p a r e n t anomaly i n h o l d i n g t h a t t h e c l a i m a n t 

i s e n t i t l e d t o payment o f h i s m e d i c a l e x p e n s e s , n o t w i t h s t a n d i n g h i s s u c c e s s f u l 
t h i r d - p a r t y c l a i m , and p e r m i t t i n g t h e p a y i n g a g e n c y t o r e i m b u r s e i t s e l f from 
f u n d s r e t a i n e d f o r t h a t p u r p o s e u n d e r ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) . The s t a t u t o r y scheme, 
however, must be h a r m o n i z e d t o t h e e x t e n t p o s s i b l e , and we b e l i e v e t h e l i e n 
t h e o r y comes a s c l o s e a s p o s s i b l e t o making s e n s e i n t h e o v e r a l l scheme. 
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I n the Matter of the Compensation 
of M i c h e l l e C. Mendoza, Claimant. 
M i c h e l l e C. Mendoza, 

No. 80-07482 
CA A23714 

P e t i t i o n e r , 

SAIF C o r p o r a t i o n , 
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J u d i c i a l Review from Workers' Compensation Board. 
Argued and submitted June 9, 1982. 
Peter McSwain, Eugene, argued the cause f o r p e t i t i o n e r . 

On the b r i e f was Evohl F. Malagon and Malagon & 
Velur e , Eugene. 

D a r r e l l Bewley, Ap p e l l a t e Counsel, State Accident 
Insurance Fund, Salem, argued the cause and f i l e d 
the b r i e f f o r respondent. 

Before Warden, Presiding Judge, and Richardson and 
Young, Judges. 

WARDEN, J. FILED: December 29, 1982 

Reversed and remanded f o r e n t r y o f an order t h a t 
the c l a i m be accepted. 

WARDEN, J. 
Claimant seeks review o f an order of the Workers' 

Compensation Board denying compensation. She f i l e d a c l a i m f o r 
compensation a f t e r she began t o experience pain i n her back and 
neck w h i l e working a t a p l a n t nursery. SAIF denied the c l a i m and 
the r e f e r e e and Board a f f i r m e d t h a t d e n i a l . We f i n d t h a t 
c laimant has met her burden t o prove t h a t the cl a i m i s 
compensable and reverse. 

Claimant worked a t Mitsch Nursery from August, 1979, t o 
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May, 1980. The work re q u i r e d bending, l i f t i n g , d i g g i n g c u t t i n g s 
w h i l e on her knees and l i f t i n g pots weighing as much as 40 
pounds. She t e s t i f i e d t h a t she sometimes experienced a sore back 
d u r i n g work but t h a t i n May, 1980, the back pain continued a f t e r 
she had l e f t work and became more severe. On May 24, 1980, she 
was examined by Dr. W i l l e f o r d , who diagnosed heat m y o s i t i s 
( i n f l a m m a t i o n ) i n claimant's t r a p e z i u s and supraspinous muscles. 
He p r e s c r i b e d analgesics and exer c i s e . His r e p o r t included a 
h i s t o r y i n which claimant s t a t e d t h a t her work r e q u i r e d a g r e a t 
deal of l i f t i n g and bending; he concluded t h a t t h a t "was most 
l i k e l y the p r e c i p i t a t i n g f a c t o r or c u l p r i t . " 

Her c o n d i t i o n d i d not improve, and she went t o see Dr. 
B u t t l e r , a c h i r o p r a c t o r , on May 28. A f t e r being examined by him, 
she c a l l e d her employers and informed them t h a t she had been 
advised not t o r e t u r n t o work f o r a time. Dr. B u t t l e r ' s i n i t i a l 
r e p o r t t o SAIF included h i s diagnosis t h a t claimant was s u f f e r i n g 
from c e r v i c a l , t h o r a c i c and lumrosacral s t r a i n . He recommended 
c h i r o p r a c t i c m a n i p u l a t i o n , physiotherapy, exercise and r e s t . He 
p r e s c r i b e d a back brace. His r e p o r t included h i s o p i n i o n t h a t 
c laimant's c o n d i t i o n was work r e l a t e d . Although t h e r e are no 
other r e p o r t s from Dr. B u t t l e r i n the record, claimant t e s t i f i e d 
t h a t she had continued seeing him f o r treatment every two or 
t h r e e weeks up t o the time of the hearing. 

Claimant was re-examined by Dr. W i l l e f o r d on June 11. 
He found t h a t the "muscles of her p o s t e r i o r neck and d o r s a l spine 
showed some spasm * * *." He prescribed a n t i - i n f l a m m a t o r y drugs, 
heat and massage. He again diagnosed acute m y o s i t i s p r i m a r i l y 
i n v o l v i n g claimant's p o s t e r i o r neck and shoulder muscles. 

The r e f e r e e concluded t h a t claimant d i d not c a r r y her 
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burden t o prove the compensability of her back c o n d i t i o n . That 
conclusion was based p r i m a r i l y on the referee's f i n d i n g t h a t 
c l a imant was not a c r e d i b l e witness. Although we u s u a l l y defer 
t o a r e f e r e e ' s f i n d i n g on the issue of c r e d i b i l i t y , see Hannan v. 
Good Samaritan Hosp., 4 Or App 178, 471 P2d 831, 476 P2d 931 
(1970), rev den (1971) the referee's o p i n i o n i n t h i s case i s so 
r e p l e t e w i t h inaccurate and i r r e l e v a n t statements t h a t h i s 
f i n d i n g on the issue of c r e d i b i l i t y i s not to be r e l i e d upon. 
The Board s t a t e d : " C e r t a i n l y the Referee could have and maybe 
should have more a c c u r a t e l y r e c i t e d the evidence on which be 
based h i s c r e d i b i l i t y f i n d i n g . " I t concluded, however, t h a t tfcje 
r e f e r e e ' s f i n d i n g on c r e d i b i l i t y should not be d i s t u r b e d . We do 
not agree. 

The evidence i n t h i s case includes r e p o r t s from a 
medical doctor and a c h i r o p r a c t o r , both of whom t r e a t e d 
c l a i m a n t . Both were of the o p i n i o n t h a t her m y o s i t i s was work 
r e l a t e d . The r e f e r e e discounted t h e i r o p i n i o n s , because he 
concluded t h a t the only connection between claimant's concededly 
r e a l c o n d i t i o n and her work "comes from the l i p s o f c l a i m a n t . " 
The record does not support t h a t conclusion. I n the h i s t o r y 
given t o both d o c t o r s , claimant described the type of work she 
d i d a t the nursery. She also described t h a t work i n her 
testimony a t the hearing. Co-workers of cla i m a n t , c a l l e d by 
SAIF, als o t e s t i f i e d t o the kind of work done, and the owners of 
the nursery described the work. Those d e s c r i p t i o n s o f the work 
corroborated t h a t given by claimant. From her d e s c r i p t i o n the 
doctors concluded t h a t her m y o s i t i s was work r e l a t e d . That 
conclusion cannot be said t o come only "from the l i p s of 
c l a i m a n t . " 
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I n a d d i t i o n , the r e f e r e e seemed to place p a r t i c u l a r 
emphasis on the f a c t t h a t claimant's co-workers t e s t i f i e d , w i t h 
one e x c e p t i o n , t h a t they had never heard claimant complain about 
her back. This testimony i s not as s i g n i f i c a n t as the r e f e r e e 
appears t o have considered i t to be, because, as the r e f e r e e 
h i m s e l f noteds 

"There i s no reason t o d i s b e l i e v e t h a t 
Dr. W i l l e f o r d found acute m y o s i t i s i n v o l v i n g the 
p o s t e r i o r neck and shoulder muscles p r i m a r i l y . " 

There i s no medical evidence i n d i c a t i n g t h a t claimant d i d not, 
i n f a c t , s u f f e r from acute m y o s i t i s ; nor i s there any evidence 
t h a t claimant experienced any trauma or i n j u r y o u t s i d e o f work 
t h a t could have caused the c o n d i t i o n . There was, i n f a c t , 
testimony front claimant and from one of her high school teachers 
w i t h whose f a m i l y claimant had been l i v i n g i n the s p r i n g o f 1980 
t h a t claimant had had no accidents or i n j u r i e s o u t s i d e o f work. 

We f i n d t h a t claimant has met her burden of 
e s t a b l i s h i n g t h a t her m y o s i t i s was compensable. We t h e r e f o r e 
reverse and remand t o the Board f o r e n t r y o f an order r e q u i r i n g 
SAIF t o accept the c l a i m . 
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C o r p o r a t i o n , Salem. 

Before G i l l e t t e , P residing Judge, and Warden and Young, 
Judges. 

PER CURIAM. FILED: December 29, 1982 

Reversed and remanded f o r e n t r y o f an order t h a t the 
cl a i m be accepted. 

PER CURIAM 
Claimant appeals the order of the Workers' Compensation 

Board a f f i r m i n g the referee's d e n i a l of h i s claim f o r 
aggravation. We reverse. 

Claimant s u f f e r e d an on-the-job i n j u r y on December 19, 
1978, and an o f f - t h e - j o b i n j u r y on Jul y 4, 1980. The successive 
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i n j u r i e s f i r s t produced and then exacerbated a f r a c t u r e o f the 
t u b e r o s i t y o f the c a r p a l scaphoid i n claimant's r i g h t w r i s t . The 
re f e r e e found t h a t a f t e r the i n i t i a l i n j u r y claimant had a 
f i b r o u s union i n the f r a c t u r e area which made a r e i n j u r y more 
l i k e l y . The r e f e r e e denied the cl a i m w i t h the exp l a n a t i o n t h a t 
the second i n c i d e n t was a m a t e r i a l c o n t r i b u t i n g cause of the 
worsened c o n d i t i o n . The ref e r e e misapplied the t e s t f o r 
determining compensability of subsequent i n j u r i e s . 

There was no evidence t o c o n t r a d i c t the t r e a t i n g 
p h y s i c i a n ' s testimony t h a t claimant had only a f i b r o u s union i n 
the area o f the f r a c t u r e f o l l o w i n g the i n i t i a l i n j u r y . The bone 
was not able t o take as much s t r e s s as a normal one. A f t e r the 
second i n c i d e n t , the f r a c t u r e was more obvious and the f r a c t u r e 
fragment s l i g h t l y d i s p l a c e d . Claimant's c o n d i t i o n has worsened 
since the p r i o r d e t e r m i n a t i o n order. We hold t h a t 
claimant's i n i t i a l on-the-job i n j u r y was a m a t e r i a l c o n t r i b u t i n g 
cause o f h i s worsened c o n d i t i o n . Grable v. Weyerhaeuser 
Company, 55 Or App 627, 639 P2d 677 (1982). 

Reversed and remanded f o r e n t r y o f an order t h a t the 
cl a i m be accepted. 
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IN THE SUPREME COURT OF T H E 
STATE OF OREGON 

In banc* 

In the Matter of the Compensation of 
the Beneficiaries of Marian A. Williams, 

Deceased. 
HEWITT, 

Respondent on Review, 
v. 

STATE ACCIDENT INSURANCE FUND 
CORPORATION, 

Petitioner on Review. 
(CA 19548, SC 28252) 

On review from Court of Appeals.** 
Argued and submitted April 7, 1982. 
Darrell E . Bewley, Salem, Appellate Counsel for State 

Accident Insurance Fund, argued the cause and filed the 
petition and supplemental brief for petitioner on review. 
With him oh the brief were K.R. Maloney, General Coun
sel, and James A. Blevins, Chief Trial Counsel, State 
Accident Insurance Fund, Salem. 

Eric R. Friedman, Portland, argued the cause for 
respondent on review. With him on the briefs was Fellow, 
McCarthy, Zikes & Kayser, P.C., Portland. 

Margaret H. Leek Leiberan and Mitchell, Lang & 
Smith, Portland, filed a brief Amicus Curiae on behalf of 
the American Civil Liberties Union. 

Cynthia L . Barrett, Portland, filed a brief Amicus 
Curiae on behalf of the Oregon Trial Lawyers Association. 

ROBERTS, J . 
The decision of the Court of Appeals is affirmed. 
Peterson, J . concurred in part and dissented in part and 

filed an opinion in which Campbell, J . joins. 

* Denecke, C.J., retired June 30, 1982. 
** Judicial Review from Workers' Compensation Board (No. 79-7248) 54 Or 

App 398, 635 P2d 384 (1981). 
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R O B E R T S , J . 
We are asked in this case to determine the con

stitutionality of ORS 656.226, a portion of the Oregon 
workers' compensation laws which provides: 

"In case an unmarried man and an unmarried woman 
have cohabited in this state as husband and wife for over 
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one year prior to the date of an accidental injury re
ceived by such man, and children are living as a result of 
that relation, the woman and the children are entitled to 
compensation under ORS 656.001 to 656.794 the same 
as if the man and woman had been legally married." 

Claimant in this case, Floyd Hewitt, Jr., cohabited in 
Oregon with Marian A. Williams, a female, from 1974 until 
Williams's death as a result of a compensable industrial 
accident in 1979. When a child was born to the couple in 
1976, claimant and Williams executed a joint declaration of 
paternity naming claimant as father. Following Williams's 
death, claimant filed a claim for compensation under ORS 
656.226, claiming benefits for himself. The referee and 
Worker's Compensation Board denied his claim, both stat
ing they were without jurisdiction to reach the constitu
tional issue.1 The Court of Appeals reversed and ordered 
that benefits be paid to claimant as if ORS 656.226 were 
written in gender-neutral terms. 

ORS 656.226 is not unusual in its attempt to clas
sify recipients of workers' compensation benefits on the 
basis of gender. Though not cited by the parties, we have 
discovered cases from seven other states holding uncon
stitutional workers' compensation statutes which granted 
automatic death benefits to widows, but allowed such bene
fits to widowers only upon a showing of dependency. See 
Arp v. Worker*' Compensation Appeal Board., 19 Cal 3d 
395, 138 Cal Rptr 293, 563 P2d 849 (1977); Insurance 
Company of North America v. Russell, 246 Ga. 269, 271SE 
2d 178 (1980); Day v. W.A. Foote Memorial Hospital, Inc., 
412 Mich. 698, 316 NW 2d 712 (1982); Tomarchio v. Town
ship of Greenwich, 75 N.J. 62,379 A2d 848 (1977); Passante 
v. Walden Printing Company, 385 N.Y.S.2d 178, 53 A.D. 8 

36 \ Hewitt v. SAIF 

(1976); Davis v. Aetna Life & Cos. Co., 603 S.W.2d 718 
(Tenn 1980). Swafford v. Tyson Foods, Inc., 7 Ark App 343, 
621 SW2d 862 (1981). In all of these cases the courts found 
the statutes at issue violative of the equal protection clause 
of the fourteenth amendment to the United States Con
stitution.2 In so doing, the courts commonly relied on the 
cases of Wengler v. Druggists Mutual Insurance Company, 
446 U.S. 142, 100 S Ct 1540, 64 LEd 2d 107 (1980) and 
Weinberger v. Wiesenfeld, 420 U.S. 636, 95 S Ct 1225, 43 

L E d 2d 514 (1975). Wiesenfeld formed the basis of the 
Court of Appeals opinion in the present case as well, that 
court finding "no meaningful distinction between [Wiesen
feld]andthe case at hand." 54 Or App 398, 403, 635 P2d 
384 (1981). 

Claimant challenges the constitutionality of ORS 
656.226 under the fourteenth amendment to the United 
States Constitution and article I, section 20 of the Oregon 

1 It appears from the record that SAIF paid $1,000 funeral expenses and has 
paid, on behalf of claimant's and decedent's child, benefits of $100 per month. 

2 Only the California Supreme Court, in Arp v. Workers' Compensation 
Appeal Board, 19 Cal 3d 395, 138 Cal Rptr 293, 563 P2d 849 (1977), based its 
holding on state constitutional grounds as well. 
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Constitution. Article I, section 20, states: 
"No law shall be passed granting to any citizen or class of 
citizens privileges, or immunities, which, upon the same 
terms, shall not belong to all citizens." 

The fourteenth amendment to the United States Constitu
tion states, in pertinent part: 

"No state shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the 
United States; nor shall any state deprive any person of 
life, liberty, or property, without due process of law; nor 
deny to any person within its jurisdiction the equal protec
tion of the laws." 

This court's forays into the field of alleged gender 
discrimination have been neither frequent nor recent.3 This 
court first considered the issue of gender discrimination in 
the case of State v. Baker, 50 Or 381, 92 P 1076 (1907). 
Baker'was a criminal prosecution against the proprietors of 
a saloon for allowing a woman under the age of 21 to 
Cite as 294 Of ~33"'(1982) 37 

remain in or about their saloon. Defendants contended that 
because the law permitted males over the age of 18 to enter 
and remain in a saloon, but denied that right to women 
between the ages of 18 and 21, it was invalid. Baker 
illustrates two points. First, it recognized that men and 
women constitute "classes" within the meaning of article I, 
section 20. Second, it shows the view of its era that the 
"general welfare and good morals" might be pursued by 
regulating the personal conduct of one of these classes, 
women, for no better reason than to match that individual 
conduct to the stereotype imposed upon their sex. The court 
observed, "By nature citizens are divided into the two great 
classes of men and women, and the recognition of this 
classification by laws having for their object the promoting 
of the general welfare and good morals, does not constitute 
an unjust discrimination." 50 Or at 385-86. Other language 
from the opinion states: "The liberties or rights of every 
citizen are subject to such limitations in their enjoyment as 
will prevent them from being dangerous or harmful to the 
body politic * * *." 50 Or at 385. Baker is an early example 
of a "balancing" test approach to "class legislation." 

It was not until 1956 that this court again consid
ered the validity of legislation which effects unequal treat
ment of men and women. In State v. Hunter, 208 Or 282, 
300 P2d 455 (1956) we upheld the constitutionality of a 
statute which prohibited females from participating in 
wrestling exhibitions or competitions. We restated State v. 
Baker to the effect that nature divides citizens "into the 
two great classes of men and women," and elaborated: 

"We take judicial notice of the physical differences be
tween men and women. These differences have been recog
nized in many legislative acts, particularly in the field of 
labor and industry, and most of such acts have been upheld 

3 Nor has the Court of Appeals had much opportunity in this area. See State v. 
Hodgdon, 31 Or App 791,571 P2d 557 (1977); State v. Goddard, 5 Or App 454,485 
P2d 650 (1971); State v. Bearcub, 1 Or App 579, 465 P2d 252 (1970). 
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as a proper exercise of the police power in the interests of 
the public health, safety, morals, and welfare * * *. 
Moreover, there is no inherent right to engage in public 
exhibitions of boxing and wrestling. Both sports have long 
been licensed and regulated by penal statute and, in some 
cases, absolutely prohibited. It is axiomatic that the Four
teenth Amendment to the U.S. Constitution does not pro
tect those liberties which civilized states regard as proper
ly subject to regulation by penal law. Neither does Art 1, § 
20, of the Oregon Constitution." 208 Or at 286-87. 

38 Hewitt v. SAIF 

In Hunter this court found that the legislative classifica
tion denying women the right to participate in public 
wrestling events was based upon a reasonable distinction 
having a fair and substantial relation to the object of the 
legislation. Surely no judge today, however, would attempt 
to justify a statute in the language used by this court then 
to hypothesize the statutory objective in Hunter: 

"In addition to the protection of the public health, 
morals, safety, and welfare, what other considerations 
might have entered the legislative mind in enacting the 
statute in question? We believe that we are justified in 
taking judicial notice of the fact that the membership of 
the legislative assembly which enacted this statute was 
predominately masculine. The fact is important in deter
mining what the legislature might have had in mind with 
respect to this particular statute, in addition to its concern 
for the public weal. It seems to us that its purpose, al
though somewhat selfish in nature, stands out in the 
statute like a sore thumb. Obviously it intended that there 
should be at least one island on the sea of life reserved for 
man that would be impregnable to the assault of woman. It 
had watched her emerge from long tresses and demure 
ways to bobbed hair and almost complete sophistication; 
from a creature needing and depending upon the protec
tion and chivalry of man to one asserting complete inde
pendence. She had already invaded practically every activ
ity formerly considered suitable and appropriate for men 
only. In the field of sports she had taken up, among other 
games, baseball, basketball, golf, bowling, hockey, long 
distance swimming, and racing, in all of which she had 
become more or less proficient, and in some had excelled. 
In the business and industrial fields as an employe or as an 
executive, in the professions, in politics, as well as in 
almost every other line of human endeavor, she had 
matched her wits and prowess with those of mere man, 
and, we are frank to concede, in many instances had 
outdone him. In these circumstances, is it any wonder that 
the legislative assembly took advantage of the police 
power of the state in its decision to halt this ever-
increasing feminine encroachment upon what for ages had 
been considered strictly as manly arts and privileges? Was 
the Act an injust and unconstitutional discrimination 
against woman? Have her civil or political rights been 
unconstitutionally denied her? Under the circumstances, 
we think not." 208 Or at 287-88.4 

4 In two other Oregon cases, State v. Multer, 48 O r 252, 85 P 855 (1906) aff'd 
208 U S 412, 28 S C t 324, 52 L E d 551 (1908) and Stettlerv. O'Hara. 69 O r 519,139 
P 743 (1914) a f f d 243 U S 629, 37 S C t 475, 61 L E d 937 (1916), this court 
addressed itself to the treatment of women in employment. Those cases involved 
challenges to laws which discriminated either on the basis of type of business, 
Muller, or location of business, Stettler. Neither involved gender discrimination. 
Both cases were resolved pursuant to the "liberty of contract" versus "police 
power" analysis of that period. , p o o 
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The United States Supreme Court historically has 
also upheld the constitutionality of gender specific laws. 5 

Its willingness to overturn them is a very recent devel
opment. That development began with Reed v. Reed, 404 
US 71, 92 S Ct 251, 30 L E d 2d 225 (1971), in which a 
unanimous court held a statutory preference for male es
tate administrators unconstitutional because it provided 
"dissimilar treatment for men and women who are * * * 
similarly situated." 44 U S at 77. The court framed the issue 
as "whether a difference in the sex of competing applicants 
(as estate administrator) * * * bears a rational relationship 
to a state objective that is sought to be advanced * * *." 404 
US at 76. The court held the state's objective, administra
tive convenience, insufficient to justify the classification. 

In Frontiero v. Richardson, 411 U S 677, 93 S Ct 
1764, 36 L E d 2d 583 (1973), a female military officer 
challenged a requirement that she demonstrate that her 
spouse was dependent upon her for at least fifty percent of 
his maintenance in order to receive dependents' benefits. 
Male personnel received the benefits without such a show
ing on the part of female dependents. Four of the justices 
found gender, like race, to be a "suspect" classification 
bearing a heavy burden of justification. Justice Stewart 
found "invidious discrimination" on the basis of Reed. The 
three justices who joined Justice Powell in concurring on 
the basis of Reed specifically stated they would not add 
gender to the list of suspect categories. 
40 Hewitt v7 SAIF 

Weinberger v. Wiesenfeld, supra, relied upon by the 
Oregon Court of Appeals in this case, invalidated a provi
sion of the Social Security Act which made the widow and 
children of a deceased husband automatic beneficiaries but 
excluded a widower as a deceased wife's beneficiary. The 
court found that the purpose of the statute was to allow 
children deprived of one parent the attention of the other 
parent. Given this purpose, the court held the genderbased 
classification "entirely irrational." 420 U S at 651. It con
cluded "[i]t is no less important for a child to be cared for by 
its sole surviving parent when that parent is male rather 
than female." 420 U S at 652. 

Wengler v. Druggists Mutual Insurance Company, 
supra, invalidated a statute similar to the one at issue in 
this case. There the husband claimed workers' compensa
tion benefits for the death of his wife in a work-related 
accident. The law required Wengler, because he was a man, 
to demonstrate his dependency in order to be eligible for 
compensation. This he was unable to do. In deciding the 

6 See Bradwell v. Illinois, 83 U S (16 Wall .) 130 (1872), (prohibiting married 
women from practicing law); Minor v. Happersett, 88 U S (21 Wall .) 162 (1874), 
(granting only men the right to vote); Goesaert v. Cleary, 335 U S 464,69 S C t 198, 
93 L E d 163 (1948) overruled 429 U S 190, 210, 97 S C t 451,50 L E d 2d 397 (1976) 
(forbidding women to work as bartenders); and Hoyt v. Florida, 368 U S 57,82 S C t 
159, 7 L E d 2d 118 (1961), (exempting women from jury duty). 
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case the court refers to a "heightened scrutiny under the 
Equal Protection Clause." 446 U S at 152. 

The Supreme Court when faced with gender dis
crimination challenges imposes what has come to be known 
as an "intermediate tier" scrutiny somewhere between a 
"rational basis" equal protection test and a "strict scrutiny" 
test. Emden, Intermediate Tier Analysis of Sex Discrimina
tion Cases: Legal Perpetuation of Traditional Myths, 43 
Alb L Rev 73, 1978-1979; Gunther, The Supreme Court 
1971 Term — Foreword: In Search of Evolving Doctrine on 
a Changing Court: A Model for a Newer Equal Protection, 
86 Harv L Rev 1, 34 (1972-1973). The apparent inconsisten
cy of results 6 under the court's "heightened" but not "strict" 
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scrutiny has sparked criticism for failure to provide a 
consistent analysis offering guidelines to trial and appel
late courts. One early commentator said, "[T]he Court is 
not certain what constitutes sex discrimination, how viru
lent this form of discrimination is or how it should be 
analyzed in terms of due process and equal protection." 
Johnston, Sex Discrimination and the Supreme Court — 
1971-1974, 49 N Y U L Rev 617,689 (1974). The kaleidoscope 
of standards and rationales underlying the United States 
Supreme Court decisions prompted one judge to write, "* * 
* the lower courts searching for guidance in the 1970's 
Supreme Court's sex discrimination precedents have 'an 
uncomfortable feeling,' like players in a shell game who are 
not absolutely sure there is a pea." Vorchheimer v. School 
District of Philadelphia, 400 F.Supp. 326, 340-41 ( E D Pa 
1975) rev'd 532 F2d 880 (3rd Cir 1976) aff'd by an equally 
divided court 430 U S 703, 97 S Ct 1671, 51 L E d 2d 751 
(1977). 

There is no requirement in this case that this court 
adopt a fourteenth amendment standard for the application 
of article I , section 20, or that we decide this case on the 
basis of the federal gender discrimination cases. Claimant 
here alleges the invalidity of ORS 656.226 under both the 
federal and state constitutions. It is our duty to determine 
what the standard should be under our own constitution for 
statutes that classify on the basis of gender. In doing so, we 

8 Compare Frontiero v. Richardson, supra, (striking down a requirement that 
female but not male military personnel demonstrate spouse's dependency in order 
to receive dependent's benefits) with Personnel Administration of Massachusetts 
v. Feeney, 442 U S 256, 99 S C t 2282, 60 L E d 2d 870 (1979) (upholding the lifetime 
preference for veterans in the civil service system); and Rostker v. Goldberg, 453 
U S 57, 101 S C t 2646, 69 L E d 2d 478 (1981) (validating the Military Selective 
Service Act which authorized a presidential proclamation requiring men, but not 
women, to register for the draft). Compare Cleveland Board of Education v. 
LaFleur, 414 U S 632, 94 S C t 791, 39 L E d 2d 52 (1974) (holding that the school 
board could not require al l teachers to stop work after four or five months of 
pregnancy) and Geduldig v. Aiello, 417 U S 484, 94 S C t 2485, 41 L E d 2d 256 
(1974) (upholding California's disability insurance system for private employees 
which excluded from coverage disability due to normal pregnancy). Compare 
Craig v. Boren, 429 U S 190, 97 S C t 451, 50 L E d 2d 397 (1976) (invalidating an 
Oklahoma statute which forbade the sale of 3.2% beer to males under the age of 
21 and females under the age of 18) and Michael M. v. Superior Court ofSonomo 
County, 450 U S 464, 101 S C t 1200, 67 L E d 2d 437 (1981) (declaring valid a 
California law which makes sexual relationship with a female under the age of 18 
a crime while not imposing a like penalty against a female who has a sexual 
relationship with a male under 18). 
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decline the opportunity to adopt the present standards of 
the United States Supreme Court's opinions. This court has 
not considered the validity of a gender-specific statute 
challenged under article I , section 20 of our own constitu
tion in twenty-six years. As a result we are not hampered 
by recent holdings attempting to whittle away at stereo
typed and outmoded notions of "proper" roles for men and 
women. We are free in Oregon to begin our analysis of 
42 - Hewitt v. SAIF 

genderbased laws on a clean slate. There is no violation of 
claimant's fourteenth amendment rights if those rights are 
protected under the Oregon Constitution. Sterling v. Cupp, 
290 Or 611, 614, 625 P2d 123 (1981). It is therefore appro
priate to decide this case on the basis of whether ORS 
656.226 violates article I , section 20. 

Article I , section 20, of the Oregon Constitution 
has been said to be the "antithesis" of the equal protection 
clause of the fourteenth amendment. State ex rel Reed v. 
Schwab, 287 Or 411, 417, 600 P2d 387 (1979) cert denied 
444 U S 1088, 100 S Ct 1051, 62 L E d 2d 776 (1980); State v. 
Savage, 96 Or 53, 59, 184 P 567, 189 P 427 (1919). While 
the fourteenth amendment forbids curtailment of rights 
belonging to a particular group or individual, article I , 
section 20, prevents the enlargement of rights. See Linde, 
Without "Due Process,"Or L Rev 125, 141 (1969-1970). 
There is an historical basis for this distinction. The Recon
struction Congress, which adopted the fourteenth amend
ment in 1868, was concerned with discrimination against 
disfavored groups or individuals, specifically, former 
slaves. State v. Bunting, 71 Or 259, 263, 139 P 731 (1914). 
When article I , section 20, was adopted as a part of the 
Oregon Constitution nine years earlier, in 1859, the con
cern of its drafters was with favoritism and the granting of 
special privileges for a select few. State v. Clark, 291 Or 
231, 236, 630 P2d 810 cert denied 454 U S 1084, 102 S Ct 
640, 70 L E d 2d 619 (1981); School Dist. No. 12 v. Wasco 
County, 270 Or 622, 628, 529 P2d 386 (1974). 

It is quite clear that the law in question, O R S 
656.226, grants an economic privilege to certain women 
who have cohabited with men and produced a child or 
children as a result of that cohabitation, while withholding 
such benefits from men who might request them on the 
same terms. It grants as well to certain working men the 
privilege of providing benefits through workers' compensa
tion to keep their family unit intact following accidental 
death but withholds the same benefit from working wom
en. It discriminates against men in claimant's position who 
have cohabited with female workers and fathered a child 
by denying them benefits altogether, and it discriminates 
against women such as Williams by denying them the 
privilege of providing through their employment for their 
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surviving family unit . 7 The privilege created by O R S 
656.226 is bestowed or withheld solely on the basis of 
gender. 
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We have often said in dicta that like the fourteenth 
amendment, article I , section 20, of the Oregon Constitu
tion prohibits disparate treatment of groups or individuals 
by virtue of "invidious" social categories. A number of 
opinions have noted that compliance with article I , section 
20 will correspond to compliance with the equal protection 
clause. City of Klamath Falls v. Winter, supra; Tharalson 
v. State Department of Revenue, 281 Or 9, 573 P2d 298 
(1978); Nilsenv. Davidson Industries, Inc., 226 Or 164, 360 
P2d 307 (1961); Plummer v. Donald M. Drake Company, 
212 Or 430, 320 P2d 245 (1958); Savage v. Martin, supra, 
State v. Savage, supra. In Olsen v. State exrel Johnson, 276 
Or 9, 554 P2d 139 (1976), this court said of the developing 
equal protection jurisprudence of the United States Su
preme Court: "We do not have any difficulty following that 
part of the analysis which asks whether the classification is 
made on the basis of a suspect class such as race or sex and, 
if so, holding that such a classification is subject to a strict 
scrutiny." Olsen, 276 Or at 19. 8 

This "suspect class" and "strict scrutiny" language 
has found its way into the law of the various states as well, 
as courts have been called upon to determine the constitu
tionality of particular state statutes in the face of state 
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constitutional challenges. Eighteen state constitutions con
tain provisions proscribing discrimination on the basis of 
gender.9 Many of these states have incorporated the "sus
pect class" analysis of the federal cases to invalidate gen-
derbased legislation under their state constitutions. Mary
land State Board of Barber Examiners v. Kuhn, 270 Md 
496, 312 A2d 216 (1973) (dictum); People v. Ellis, 57 111 2d 
127, 311 NE2d 98 (1974); Darrin v. Gould, 85 Wash 2d 859, 
540 P2d 882 (1975); Page v. Welfare Commissioner, 170 
Conn 258, 365 A2d 1118 (1976) (dictum); Mercer v. Board of 
Trustees, North Forest Independent School District, 538 
SW2d 201 (Tex Civ App 1976); Lowell v. Kowalski, 405 
NE2d 135 (Mass 1980); Hardy v. Stumpf, 21 Cal 3d 1,145 
Ca l Rptr 176, 576 P2d 1342 (1978) (dictum); Sail'erlnn, Inc. 
v. Kirby, 5 Cal 3d 1, 95 Ca l Rptr 329, 485 P2d 529 (1971) 
(decided under the state and federal equal protection 
clauses). 

7 Claimant's supplemental brief before us characterizes the privilege also as 
"the privilege of the surviving partner * * * to exercise that constitutionally 
protected right to the companionship, care, custody, and the management of 
children he or she /s ic /has sired and raised * * *" citing Stanley v. Illinois, 405 U S 
645, 651, 92 S C t 1208, 31 L E d 2d 551 (1972). Stanley involved a statute by which 
children of unmarried fathers, upon the death of the mother, were declared wards 
of the state without any hearing on parental fitness. Without articulating a 
"fundamental interest" test, the court said that "[t]he private interest here, that 
of a man in the children he has sired and raised, undeniably warrants deference 
and, absent a powerful countervailing interest, protection." 405 U S at 651. We-do 
not pass upon the merits of this argument as applied to the facts of claimant's 
case, because this issue was not raised at trial or on appeal. 

8 Olsen involved an equal protection challenge to the state's system of public 
school financing. This court examined the United States Supreme Court's analy
sis in San Antonio School District v. Rodriquez, 411 U S 1,93 S C t 1278,36 L E d 2d 
16 (1973) and ultimately rejected plaintiffs' claim that education was a funda
mental right compelling "strict scrutiny." The opinion in San Antonio also 
considered a classification on the basis of wealth, and held such a classification 
not "suspect." The opinion makes no mention of race or gender. 
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Oregon has no equal rights provision related spe
cifically to gender, yet we do not feel constrained to limit 
our application of article I , section 20 on this basis. By its 
terms article I , section 20 forbids the granting of privileges 
to "any citizen" or any "class of citizens." The privileges of 
ORS 656.226 extend to the classes of working men, and 

9 State constitutional provisions proscribing discrimination on the basis of 
gender and dates of enactment: 

Alaska Const, art. I 8 3, 1972 
California Const, art. I § 8, (enacted in 1879 as art. 20 8 18, 
amend in 1970, ren. in 1974) 
1970, ren. in 1974) 
Colorado Const, art. I I § 29, 1972 
Connecticut Const, art. I § 20, 1974 
Hawaii Const, art. I § 5, 1968, art. I § 21, 1972 (rev. in 1978) 
Illinois Const, art. I § 18, 1970 
Louisiana Const, art. 1 8 3, 1974 
Maryland Const. Declaration of Rights, art. 46, 1972 
Massachusetts Const, pt. 1, art. I , 1976 
Montana Const, art. I I § 4, 1972 (art. I X 8 12, of the 1889 
constitution provided for women's suffrage) 
New Hampshire Const, pt. 1 art. 2, 1974 
New Mexico Const, art. U 8 18, 1972 
Pennsylvania Const, art. I § 28, 1971 
Texas Const, art. I 8 3a, 1972 
U t a h Const, art. I V 8 1, 1894 
Virginia Const, art. I § 11, 1971 
Washington Const, art. X X X I 8 1, 1972 
Wyoming Const, art. I 8 3, 1889 

Most of these provisions are similar to the proposed federal Equa l Rights 
Amendment which reads: "Equality of rights under the law shall not be denied or 
abridged by the United States or any state on account of sex." (Colo., 111., Md., 
Mass., N . H . , N.M., Pa . , Tex., Wash.) Alabama, Connecticut, Hawai i , Montana and 
Virginia include sex with race, color, national origin, etc. The California provision 
reads: . . . . . . . 

(~~ "8 8. Business, profession, vocation or employment; sex, race, creed, 
\ color, or national or ethic origin 

"Sec. 8. A person may not be disqualified from entering or pursuing a 
business, profession, vocation, or employment because of sex, race, creed, 
color, or national or ethic Origin." 

The Louisiana provision reads: 

"8 3. Right to Individual Dignity 

"Section 3. No person shall be denied the equal protection of the laws. No 
law shall discriminate against a person because of race or religious ideas, 
beliefs, or affiliations. No law shall arbitrarily, capriciously, or unreasonably 
discriminate against a person because of birth, age, sex, culture, physical 
condition, or political ideas or affiliations. Slavery and invpluntary servitude 
are prohibited, except in the latter case as punishment for crime." 

T h e U t a h provis ion appears in Article I V entitled Elections and Right of 
Suffrage: 

"Section I . [Equal political rights.] 

'The rights of citizens of the State of Utah to vote and hold office shall not 
be denied or abridged on account of sex. Both male and female citizens of this 
S ta te s h a l l enjoy equal ly a l l c i v i l , political and religious rights and 
privileges." 

The Wyoming provision states: 

"8 3. Equal politicnl rights. 

"Since equality in the enjoyment of natural and civil rights is only made 
sure through political equality, the laws of this state affecting the political 
rights and privileges of its citizens shall be without distinction of race, color, 
sex, or any circumstance or condition whatsoever other than individual 
incompetency, or unworthiness duly ascertained by a court of competent 
jurisdiction." 

-1894-



women with children by working men. Like other state and 
federal courts, we agree that a classification is "suspect" 
when it focuses on "immutable" personal characteristics. It 
can be suspected of reflecting "invidious" social or political 
premises, that is to say, prejudice or stereotyped prejudg
ments. Historically, the most obvious such classification, 
and the one recognized to be such within the special con
cerns that gave rise to the fourteenth amendment, was, of 
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course, racial discrimination. 1 0 But when we consider "clas
sification" by collective human characteristics apart from 
whether the discrimination is adverse, in violation of the 
equal protection clause, or favorable, as proscribed by 
article I , section 20, we find that classification of one's 
personal privileges and immunities by one's gender is at 
least as old as by race, and as much based on unexamined 
societal stereotypes and prejudices. Gender is a visible 
characteristic determined by causes not within the control 
of the individual. It bears no relation to ability to contri
bute to or participate in society. The purposeful historical, 
legal, economic and political unequal treatment of women 
is well known. 1 1 Accordingly, we hold that when classifica
tions are made on the basis of gender, they are, like 
rac ia l , 1 2 alienage 1 3 and nationality 1 4 classifications, inher
ently suspect. The suspicion may be overcome if the reason 
for the classification reflects specific biological differences 
between men and women. It is not overcome when other 
personal characteristics or social roles are assigned to men 
or women because of their gender and for no other reason. 
That is exactly the kind of stereotyping which renders the 
classification suspect in the first place. 

S A I F argues that the statute embodies legislative 
concern for workers' dependents and its purpose is to pro
vide only for women because women are assumed to be 
dependent on men more often than the reverse. If we were 
convinced of this interpretation the issue of the constitu
tionality of the classification could be speedily resolved. 
The assumption of female dependency is "an archaic and 
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overbroad generalization." Schlesinger v. Ballard, 419 U S 
498, 508, 95 S Ct 572, 42 L E d 2d 610 (1975). Such a 

1 0 The notion of suspect classifications was originally formulated in United 
States Supreme Court cases involving racial discrimination. See McLaughlin v. 
Florida, 379 U S 184, 196, 85 S a 283, 13 L E d 2d 222 (1965). 

1 1 Unt i l the passage of the nineteenth amendment to the federal constitution 
in 1920 women-were denied the right to vote. I t was not until the passage of the 
C i v i l Rights Act of 1957 that women became eligible to serve on federal juries. See 
Sail'erlnn, Inc. v. Kirby, supra, 5 C a l 3d at 19, n. 19,95 C a l Rprt at 341,485 P2d 
at 541. Kahn v. Shevin, 416 U S 351,353-54 n. 4 and 5,94 S C t 1734,40 L E d 2d 189 
(1974). 

i a Loving v. Virginia, 388 U S 1, 11, 87 S C t 1817, 18 L E d 2d 1010 (1967); 
Boiling v. Sharpe, 347 U S 497, 499, 74 S C t 693, 98 L E d 884 (1954). 

1 3 Graham v. Richardson, 403 U S 365, 372, 91 S C t 1848, 29 L E d 2d 534 
(1971). 

M Oyama v. California, 332 U S 633. 646, 68 S C t 269, 92 L E d 249 (1948). 
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statutory classification relying on gender as legislative 
shorthand for dependency is the kind of stereotype that 
cannot withstand an article I , section 20 challenge. Cf., 
under the federal constitution, Schlesinger v. Ballard, sup
ra; Califano v. Goldfarb, 430 U S 199, 217, 97 S Ct 1021, 51 
L E d 2d 270 (1977); Frontiero v. Richardson, supra. 

The Court of Appeals found it apparent from the 
statute that its purpose was to give assistance to the surviv
ing members of the family, not to women as a disadvan
taged group, supra, 54 Or App at 402. ORS 656.226 was 
originally enacted in 1927 and has continued in force with 
little change. No legislative history of ORS 656.226 exists 
to clarify its original purpose and we are reluctant to 
surmise. 

In 1973, O R S 656.226 was the subject of discussion 
during proffered amendments to the workers' compensa
tion statutes. Senator Burbidge proposed Senate Bi l l 46 to 
equalize gender specific language throughout Chapter 656. 
In introducing the package to the Senate Labor Committee 
on February 8, 1973, Senator Burbidge indicated that the 
amendments were prepared to remedy serious inequities in 
benefits in keeping with the cost of living, adding "there 
are as many working women as men." Minutes, Senate 
Labor Committee, February 8, 1973, at 3. A statement of 
that date drafted by Robert Babcock, a Portland attorney, 
states that the effect of the amendments is to "erase the 
only remaining distinctions of treatment under the Oregon 
Workmen's [sic] Compensation Act which are based on the 
sex of the workman [sic] or the beneficiary." Minutes, 
Senate Labor Committee, February 8,1973, Exhibit B , at 1. 
That exhibit specifically addresses ORS 656.226. It notes 
that one purpose of the workers' compensation laws is to 
reduce litigation. The exhibit explains that without the 
amendments the "common law husband" receives no bene
fits under the act; he nonetheless retains his potential right 
of action for death or injury of his partner. The amendment 
would serve to avoid this frustration of the purpose of the 
act. 

The section of the bill amending ORS 656.226 to 
incorporate gender neutral language remained in effect 
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throughout Senate amendments but the House Committee 
on Labor and Industrial Relations, at Representative 
Wilhelms's initiative, struck the gender neutral language 
of ORS 656.226. Wilhelms commented that he desired to 
withhold ORS 656.226 benefits from "an able-bodied man 
who was cohabiting with a woman worker who was injured 
or killed." House Labor and Industrial Relations Commit
tee, May 21, 1973. Before the vote there was considerable 
discission that if the gender neutral language were elimi
nated the law would continue as it was and children would 
receive benefits. It was emphasized twice that the major 
concern was for the children. Id. On June 15, 1973, Mr. 
Kulongoski (not a legislator at that time) explained to the 
committee the need for the Senate language in order to 
avoid discrimination. Representative Elliott, a committee 
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member, was of the opinion that there would be a legal 
problem with discrimination against the woman worker 
and moved to restore the gender neutral language. One 
committee member expressed concern that without the 
amendment "what you're doing here in effect is recognizing 
a common law marriage for one and not the other." House 
Labor and Industrial Relations Committee, June 15,1973. 
Another committee member indicated that the statute 
sought to provide benefits not to women but to the "sur
vivor whoever that may be." Id. Representative Elliott's 
motion to restore carried. Representatives Wilhelms and 
Patterson arrived after the vote and voted against and 
successfully prevented moving the bill to the floor with a do 
pass recommendation. 

Discussion of the constitutionality of the statute 
ensued. When faced with a suggestion by one committee 
member that judicial invalidation of the statute could 
follow a successful constitutional attack, another commit
tee member responded that they did not want "the attorney 
general or the court to throw it out." Id. There was general 
agreement among committee members in support of this 
sentiment. I n an apparent attempt to resolve the impasse 
created by Representative Wilhelms's dissatisfaction with 
the Senate amendment one committee member suggested 
they delete the entire section. This idea gained no support. 
The discussion once again indicates the committee's 
concern that benefits be available to children. Id. No 
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resolution of the issue was reached at this meeting. On 
June 18, 1973, Representative Wilhelms again moved to 
delete the gender neutral language. The motion carried 
without discussion and the amended bill passed to the floor. 

While the Committee's reasons for the ultimate 
rejection of gender neutral amendments to ORS 656.226 
are open to conjecture, 1 5 its perception of the purpose of 
ORS 656.226 is clear. The committee recognized the statute 
as one designed primarily to ensure entitlement to benefits 
for the worker's family unit, not the adult partner alone. A 
concern with the welfare of workers' children dominated 
the debates. The Committee was aware that throughout the 
workers compensation statutes, illegitimate as well as 
legitimate children enjoy equal entitlement to benefits. 
ORS 656.005(6). Significantly, the Committee rejected a 
proposal that ORS 656.226 be deleted in its entirety, desir
ing instead to ensure that eligible children receive the 
additional benefits available to the family through applica
tion of ORS 656.226. 

That the statute was designed to benefit the family 
unit is apparent from the eligibility requirements of the 
jtatute itself. Without a child of the relationship living 

"Petit ioner relies on Representative Wilhelms's comment expressing his 
desire to withhold O R S 656.226 benefits from able-bodied men. I n light of 
subsequent committee discussion it is very doubtful that Rep. Wilhelms was 
expressing more than a personal opinion. 
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with the family a cohabitor is ineligible. Thomas v. SAIF, 8 
Or App 414, 495 P2d 46 (1972). Without an entitled parent, 
i.e., cohabitation for over one year prior to injury, a child 
cannot benefit. A family must exist before entitlements 
ensue. 1 6 

It is apparent that the gender classification of ORS 
656.226 is not based on intrinsic differences between the 
sexes. Rather, it reflects assumptions about the relative 
social roles and the probable dependency of men and wom
en. Families of deceased male workers may receive benefits 
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regardless of marital status of the mother while families of 
deceased female workers may receive benefits only if the 
parents were married. Accordingly we find the statute 
unconstitutional. 

We turn now to the issue of the appropriate rem
edy. Respondent urges invalidation of the entire statute 
arguing that whenever a statute is found unconstitutional 
its invalidation is the only remedy; claimant desires exten
sion of benefits to himself and all classes unconstitution
ally excluded. 

Cases from other jurisdictions have remedied un
constitutional provisions in workers' compensation laws 
with a variety of results. Thus Arp v. Workers'Compensa
tion Appeal Board, supra, invalidated a statutory presump
tion of female dependency and held extension of benefits to 
be inappropriate without a reasonably clear expression of 
legislative intent. The court was careful to demonstrate 
that the family unit would not suffer as a result of its 
decision. Both parents remained eligible if they could dem
onstrate dependency; and the children would now receive 
the full death benefit that was originally awarded to the 
widow. Day. v. W.A. Foote Memorial Hospital, Inc., supra, 
invalidated a similar statutory presumption of dependency 
for widows. The court found extension inappropriate in 
light of a deliberate legislative decision to exclude widow
ers. Swafford v. Tyson Foods, Inc., supra, struck a similar 
statutory presumption and extended benefits. The court 
indicated that legislative abolition of the gender distinction 
after the case was filed demonstrated an intent to provide 
compensation to all survivors equally. Tomdrchio v. Town
ship of Greenwich, supra, extended a similar dependency 
presumption to widowers. The court was presuaded that in 
light of legislative revisions to the workers' compensation 
laws subsequent to the filing of the case extension was the 
remedy least destructive of the dominant plan to provide 
dependency benefits. Davis v. Aetna Life & Cos. Co., supra, 
extended a similar dependency presumption to men. Legis
lative revisions since the case arose indicated to the court 

1 6 We note that petitioner's earlier interpretation of the purpose of O R S 
656.226 in Kempf v. SAIF, 34 Or App 877, 580 P2d 1032 (1978), corresponds with 
our own. I n KempfSAIF argued that the purpose of the statute was not to provide 
compensation to surviving partners in their own right, but to protect children by 
insuring that the surviving parent who has responsibility for such children is not 
left destitute. 34 O r App at 883 n. 1 (Joseph, J . dissenting). 
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an intent to provide equal treatment. Passante v, Walden 
Printing Company, supra, extended the statutory presump
tion of dependency to widowers without discussion. In In
surance Company of North America v. Russell, supra, a 
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similar presumption was both eliminated for women and 
rewritten for men. After the court's decision, survivors of 
both gender could recover upon proof of dependency. 
Widowers were no longer required to prove, in addition to 
dependency, incapacity to support themselves. In Fenske v. 
Public Employees Retirement System Board of Administra
tion, 103 Cal App 3d 590, 163 Cal Rptr 182 (1980), the 
California Court of Appeals reviewed the Arp remedy. 
Fenske addressed the constitutionality of an entitlement 
available only to men which allowed an employee to elect a 
job classification which resulted in an increased retirement 
pension if the employee became disabled. Rather than 
invalidate the regulation after finding it unconstitutional, 
the court extended the entitlement to the female plaintiff 
indicating that "[t]his is the very type of situation in which 
Arp would extend the benefits rather than invalidate the 
statute." (Footnote omitted.) 103 Cal App 3d at 598,163 Ca l 
Rptr at 187. Of significance to the court was the fact that 
invalidation would result in an absolute denial of benefits 
to both males and females, unlike the situation in Arp, and 
in contradiction of legislative intent. Fenske, while not 
involving a workers' compensation statute, is most closely 
analogous to the situation in the present case. Invalidation 
of ORS 656.226 will result in total elimination of statutory 
benefits for all recipients. In the above cited workers' 
compensation cases benefits remained available even 
where the statute was invalidated so long as an applicant 
could demonstrate actual dependency. 

Our sister states' decisions are illustrative for a 
number of reasons. First , they demonstrate there is no 
universal rule compelling invalidation of constitutionally 
defective statutes. Second, contrary to the dissent's view 
that we should not extend the statute, these opinions af
firm that courts are not without power to repair such 
statutes in appropriate circumstances. Finally, they pro
vide an analytical framework by which the appropriate 
remedy may be assessed: we first examine the legislative 
purpose in providing benefits under the challenged statute; 
we then resolve what the legislature would have done if 
faced with the invalid statute. Would it terminate cover
age to all recipients or extend benefits to those improp
erly excluded? We find equally strong support for the 
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proposition that courts are empowered to extend underin-
clusive statutes from the United States Supreme Court. 
Justice Harlan concurring in Welsh v. United States, 398 
U S 333, 361, 90 S Ct 1792, 26 L E d 2d 308 (1970) stated: 

"Where a statute is defective because of underinclusion 
there exist two remedial alternatives: a court may either 
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declare [the statute] a nullity and order that its benefits 
not extend to the class that the legislature intended to 
benefit, or it may extend the coverage of the statute to 
include those who are aggrieved by exclusion." 

Wiesenfeld, supra, examined the legislative pur
pose in providing Social Security benefits to widows and 
found extension of benefits to widowers the alternative 
least disruptive of that purpose. 

I n Wengler, supra, the United States Supreme 
Court remanded the case to the Missouri Supreme Court 
for the specific purpose of addressing the issue of extension 
or invalidation. The court stated: 

"We are left with the question whether the defect 
should be cured by extending the presumption of depend
ence to widowers or by eliminating it for widows. Because 
state legislation is at issue, and because a remedial out
come consonant with the state legislature's overall purpose 
is preferable, we believe that state judges are better posi
tioned to choose an appropriate method of remedying the 
constitutional violation." 446 US at 152-53. 

As we have seen, the purpose of ORS 656.226 is to 
provide benefits to families of workers injured or killed on 
the job. Except for his gender, claimant and his family in 
this case fulfill the statutory requirements for entitlement. 
In resolving how the legislature would have remedied the 
invalidation of the statute we need not hypothesize. We 
have seen that when faced with the issue of the statute's 
discriminatory impact on women workers the committee 
was in general agreement that they did not want the 
statute "thrown out." When presented with the suggestion 
that they delete the statute entirely committee members 
thought it more important to ensure benefits to the family 
unit. Thus, given the choice between eliminating the stat
ute entirely or passing it out of committee in potentially 
unconstitutional form, they chose to preserve existing 
entitlements to male workers' families. Invalidation here 
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would deprive all cohabitants of unmarried workers of 
benefits. This is in clear conflict with legislative intent. We 
note that one objective of the workers' compensation law is 
"to provide * * * fair, adequate and reasonable income 
benefits to injured workers and their dependents." ORS 
656.012(2)(a). Extension of benefits in this case advances 
the purpose of the legislation and comports with the overall 
statutory scheme. 1 7 

1 7 We do not read Pavlicek v. SIAC, 235 O r 490,385 P2d 159 (1963) to compel 
invalidation whenever a nonseverable statute is held unconstitutional. Pavlicek 
involved a worker's challenge to the constitutionality of the Oregon Occupational 
Disease L a w on the grounds that the statute failed to provide for jury trial or 
judicial review of the commission's decision. The court rejected the claim because 
it reasoned that severance, the requested remedy, would not provide the relief 
sought. 235 O r at 492-93, 495. The court did not reach the constitutional issue but 
stated in dicta that a finding of unconstitutionality would compel invalidation of 
the entire statutory scheme. 235 O r at 495. The Pavlicek court correctly assumed 
that no other course was available short of rewriting the procedures available to a 
litigant at the agency level. The instant case is quite different. I t does not concern 
the adequacy of procedural due process rights afforded by statute but addresses 
rather the propriety of an underinclusive classification which confers benefits. 
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This court has never addressed the issue of remedy 
in a case like the present. Our analysis appropriately 
includes consideration of the remedial alternative of exten
sion of benefits to the excluded class. This is so because 
even though the classification is unconstitutional the 
underlying purpose of the statute remains valid. Where, as 
here, the statutory classification is underinclusive, the 
court must examine legislative history to assess how best to 
maintain the objective sought to be achieved by the statute. 
In addition, we are reluctant to adopt a policy of per se 
invalidation of statutes containing discriminatory classifi
cations. Such a policy provides a disincentive for litigants 
to challenge objectionable statutes. More importantly, we 
are not convinced that denial of benefits to all adequately 
and fairly resolves the problem of discriminatory laws. 
We see no reason why in this case, for example, the 
entitlements of female cohabitants and their families 
should be eliminated so that the rights of male cohabitants 
and their families may be vindicated. 1 8 
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Having resolved that the purpose of ORS 656.226 
is to provide benefits to families of injured workers and in 
light of the legislative reluctance to eliminate the statute 
when faced nine years ago with the hypothetical facts of 
the case we are in fact deciding today, we affirm the Court 
of Appeals decision, recognizing that extension of benefits 
to claimant most effectively fulfills the purpose of the 
legislation. 

Affirmed. 
1 8 The dissent criticizes the majority for "legislating" by extending the stat

ute. I t should be pointed out that the dissent's remedy would repeal the entire 
statute, a result no less "legislating" in effect and contrary to the statute's 
purpose and the intent expressed in the legislative history described in the text of 
this opinion. The dissent suggests alternate remedies the legislature may choose 

were we to invalidate the statute. Those remedies are no less available to the 
legislature by the extension of the statute to the excluded males should it decide 
to amend the law. . 

P E T E R S O N , J . , concurring in part; dissenting in 
part. 

I concur in that portion of the majority opinion 
which holds that ORS 656.226 is invalid because it imper
missibly discriminates on gender grounds against men in 
claimant's position and discriminates against women by 
denying them the privilege "of providing through their 
employment for their surviving family unit." Or at 

_. I dissent, however, from that part of the opinion 
which extends benefits to the claimant. In my opinion, this 
court lacks the power to legislatively repair the constitu
tional infirmity of ORS 656.226. 

The vexing problem in this case is whether, be
cause ORS 656.226 is unconstitutional, we should remedy 
the constitutional imperfection by extending the benefits to 
the underincluded class, represented in this case by the 
plaintiff. Cases such as this raise particularly difficult 
questions of extension versus invalidation because if the 
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statute is merely invalidated without extension, the claim
ant does not obtain benefits (even though he prevailed in 
having the statute declared unconstitutional) and the 
spectre arises that those needy persons now receiving bene
fits will also lose them if extension is not granted. There
fore, as many of the cases cited in the majority opinion 
demonstrate, many courts grant extension without con
sideration or discussion of the vexing separation of powers 
question implicit in the extension-invalidation controversy. 
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See generally, Note, Extension versus Invalidation of 
Underinclusive Statutes: A Remedial Alternative, 12 
Colum J L & Soc Probs 115 (1975). 

In 1973, Senate Bil l 46 proposed to amend O R S 
656.226 to read: 

(Bracketed words represent deleted language; italicized 
words are new language): 

"656.226 In case an unmarried man and an unmarried 
woman have cohabited in this state as husband and wife 
for over one year prior to the date of an accidental injury 
received by [such man] one of them, and children are living 
as a result of that relation, the [woman] other and the 
children are entitled to compensation under ORS 656.001 
to 656.794 the same as if the man and woman had been 
legally married." 

The amendment was rejected. One irrebutable conclusion 
can be drawn from the 1973 history: The legislature then 
intended that ORS 656.226 should not be amended to 
extend benefits to cohabiting males on the same terms as 
cohabiting females. This court has, by judicial legislation, 
now passed the very measure which the legislature rejected 
in 1973. 

Legislatures pass laws. Courts interpret laws. Had 
it known that ORS 656.226 would be held invalid, the 
legislature may well have enacted the statute proposed in 
SB 46. But I do not know that, and neither does any other 
member of this court. Why, then, does the majority judi
cially amend the statute in the very manner the legislature 
rejected in 1973? Apparently because of its perception of 
what the legislature would have done had it known that we 
would invalidate the statute. 

The solution enacted by the majority is only one of 
several actions the legislature might take after this law is 
nullified. There are other possible solutions to the problem, 
each solution having significant fiscal and sociological con
sequences. If we do nothing but discharge our constitution
ally-appointed task and nullify the offending statute, the 
legislature, when it convenes in January, 1983, will un
doubtedly consider the problem. It might consider these 
solutions in responding to our decision invalidating ORS 
656.226: 
56 Hewitt v. SAIF 

1. Do nothing. 
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2. Extend the benefits of O R S 656.226 consistent 
with this court's judicial extension of coverage by amend
ment along the lines proposed in 1973. 

3. Provide benefits to male and female cohabit
ants alike, but only if the injured person was a family's 
principal wage earner. 

4. Provide benefits to male and female cohabit
ants alike if proof of dependency is shown. 

5. Decide upon a solution incorporating some of 
the features of 2, 3, and 4 above. 

The legislature could also provide for continued 
benefits to claimants who were receiving benefits before 
the date of our decision invalidating ORS 656.226, and 
whose benefits had been terminated, as well as benefits to 
claimants whose claims arose between the date of our 
decision and the date of the amendment. 

Legislatures should not look to courts to discharge 
legislative functions. When legislatures pass laws which 
may be unconstitutional, expecting the courts to rewrite 
the law in constitutional terms, courts should not accept 
the invitation. 1 

True, many courts, when faced with the choice of 
invalidation of an unconstitutional benefits statute vis-a
vis extension of underinclusive statutes by judicial act 
have extended benefits to the excluded class. Most of the 
cases in which judicial extension has occurred involved 
statutes which already extended benefits to the excluded 
class, but required a higher showing—a greater degree of 
proof—to qualify for benefits. One leading case, Califano v. 
Goldfarb, 430 U S 199, 97 S Ct 1021, 51 L E d 2d 270 (1977), 
typifies such cases. There, widows of deceased workers 
qualified for survivor's benefits without proof of depend
ency. Widowers were ineligible unless they proved that 
they received more than half of their support from their 
deceased wife. The Supreme Court struck the requirement 
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that male claimants make a greater showing than female 
claimants in order to qualify and granted extension with
out discussion of the issue. Accord: Frontiero v. Richard
son, 411 U S 677, 93 S Ct 1764, 36 L E d 2d 583 (1973), in 
which the Supreme Court struck a similar provision requir
ing that spouses of servicewomen prove that she supplied 
more than half of her husband's support in order for him to 
receive dependents' benefits in the same manner as a 
spouse of a serviceman, and applied the statute as if the 
exception to coverage did not exist. The cases cited on pages 

of the majority opinion fall within that category.2 

1 Situations in which legislatures enact legislation using broad language, 
leaving it to the courts to interpret ambiguous terms, are distinguishable. See, 
e.g., DeCicco u. Ober Logging Co., 251 O r 576, 579, 447 P2d 297 (1968). 

? Moreover, in a number of cases cited by the majority, by the time of the 
appellate court decision the legislature had already made the change made by the 
court. I n most cases ordering extension, extension was ordered without discussion 
of the issue whether extension was appropriate and permissible. 
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The only recent Supreme Court case discussing the 
question of extension versus invalidation is Califano v. 
Westcott, 443 U S 76, 99 S Ct 2655, 61 L E d 2d 382 (1979) 

(AFDC - Unemployed Father program provided welfare 
benefits to families with young children in which the 
father was unemployed, but not to families with young 
children in which the mother was unemployed, held viola
tive of equal protection component of Fi f th Amendment 
due process; extension to families with unemployed 
mothers held proper remedy). In Westcott the Massachu
setts Public Welfare Commissioner stipulated that some 
form of judicial extension should be made. 443 U S at 90. 
The commissioner argued that the least disruptive exten
sion would be to extend benefits to children when the 
unemployed person was the principal wage earner. This 
suggestion was rejected, and extension was granted be
cause nullification "* * * would impose hardship on benefi
ciaries whom Congress plainly meant to protect." 443 U S at 
90. The court specifically noted that "[s]ince no party has 
presented the issue of extension versus nullification for 
review, we would be inclined to consider it only if the power 
to order extension were clearly beyond the constitutional 
competence of a federal district court." 443 U S at 91. Even 
so, four justices dissented on the ground that the court was 
usurping the prerogatives of the legislature. 443 U S at 93-
96. 3 
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There can be no denying that this court is legislat
ing, and I believe that in so doing we violate the separation 
of powers clause of the Oregon Constitution. 4 It may be that 
the legislature would enact ORS 656.226 in the very form 
the majority has. On the other hand, it might not. In 
addition, the very fact that this court has passed S B 46 may 
have a future effect upon further legislative consideration 
of this question. 

The effect of this court's opinion is to enact a new 
law. I have no experience as a legislator, but I suspect that 
it is sometimes impossible to obtain a majority for any one 
change to a statute even though a majority of the legis
lators agree that some change should be made. Thus, the 
fact that we nullify and extend may have legislative sig
nificance apart from the outcome of this case. If the legisl-
ture is unable to agree on a solution, this court's "legisla
tive" solution would remain in force. 

3 In addition to the commissioner's stipulation for extension, there was a 
compelling practical reason for the Westcott extension: all benefits to dependent 

children would be limited if extension was not ordered. I n the case at bar 
(contrary to the statement on page 22 of the majority opinion that "[invalidation 
here would deprive al l cohabitants of unrnarried workers of benefits"), children of 
injured workers, male or female, would continue to receive benefits under O R S 
656.204(4). 

* Article m, section 1, of the Oregon Constitution provides: 

"The powers of the Government shall be divided into three seperate (sic) 
departments, the Legislative, the Executive, including the administrative, 
and the Judicial; and no person charged with official duties under one of these 
departments, shall exercise any of the functions of another, except as in this 
Constitution expressly provided." 
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The point is not only that courts are forbidden to 
legislate, we lack the resources to make legislative deci
sions. Though we may possess judicial ingenuity, we have 
no knowledge of the fiscal implications of our opinion, and 
little knowledge of its other implications. We have no idea 
what the legislature's collective belief is concerning the 
extension of benefits to able-bodied, nondependent male 
claimants5 as compared with some other form of relief to, 
families of injured or deceased unmarried workers who 
have living children as a result of cohabiting with another 
person. Were I a legislator, in all probability I would do 
what the majority has done in extending benefits. But I 
Cite as 294 Or 33 (1982) 59 

might vote for some other solution, were I convinced that 
there are other policies which suggest a different answer, 
or other needs which are greater or more immediate, or if 
my constitutents disfavored the extension of benefits. 

The legislature convenes in two months, perhaps 
earlier. It has the power to avoid almost every adverse 
effect of invalidation, even those occurring before it con
venes. That is its constitutionally-appointed job, and we 
should let them dp it.6 

The legislature, by virtue of Article III, section 1, 
of the Oregon Constitution has been determined to be 
better able to yoke in common harness the diverse tempera
ments, qualities and needs of our society. Although this is 
an appealing case for extension, I believe that our defer
ence to the legislative department is compelled, lest the 
judicial lamb swallow the legislative lion. 

Campbell, J . , joins in this opinion. 

6 1 should point out that the legislature has not required a showing of 
dependency for nondependent, able-bodied male spouses to receive benefits. See, 
e.g., ORS 656.204. 

6 Particularly when time is not of the essence. 
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LENT, C.J. 

Reversed and remanded to the Court of Appeals. 

* J u d i c i a l Review from Workers' Compensation Board. 
57 Or App 621, 646 P2d 83 (1982). 

LENT, C.J. 

The issue i s whether the opinion evidence of an expert 

tha t a c la imant ' s heart at tack was not caused by h is job 

a c t i v i t y should be given "less weight," as a matter of law, 

because the expert belongs to a school of medical thought tha t 

holds tha t stress does not cause heart a t tacks. In t h i s case, 

the Court of Appeals, Bales v . SAIF, 57 Or App 621, 626, 646 P2d 
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83 (1982), held that the opinion should be given less weight, 

r e ly ing upon what t h i s court said in Clayton v . Compensation 

Department, 253 Or 397, 454 P2d 628 (1969). We quote from the 

Court o f Appeals dec is ion : 

"The Supreme Court has rejected the school of 
thought to which:the Eugene spec i a l i s t subscribes. In 
Clayton v . Compensation Department, 253 Or 397, 454 P2d 
628 (1969), the court reversed the granting of a 
judgment notwithstanding the ve rd ic t of compensability 
found by the j u r y , s ta t ing i n relevant pa r t : 

"'The question of the s u f f i c i e n c y of the 
evidence to warrant submission of a case to the 
j u r y i s d i f f i c u l t enough i n any area of the law. 
In the heart at tack cases the d i f f i c u l t i e s are 
m u l t i p l i e d because the medical au thor i t i e s 
themselves are not agreed upon the basic question 
of whether stress of any kind can be a 
p r e c i p i t a t i n g factor i n causing a heart a t tack . 
We are not ce r ta in which of these c o n f l i c t i n g 
theses i s r i g h t but since we must proceed upon the 
basis of a uniform rule a choice must be made. We 
have chosen to r e j e c t the view that exer t ion or 
stress can never be a causative fac tor i n these 
cases.' 253 Or at 402. 

"Here, the Eugene s p e c i a l i s t ' s opinion appears to 
be based p r i m a r i l y on the view that stress can never be 
a causative f a c t o r , a view expressly rejected by the 
court i n Clayton. For tha t reason, we accord i t less 
weight . On balance, we conclude that the preponderance 
of the medical evidence establishes that c la imant ' s 
work connected exer t ion was a p r e c i p i t a t i n g fac to r i n 
the onset o f c la imant ' s myocardial i n f a r c t i o n . " 
(Emphasis added) 

57 Or App at 625-26, 646 P2d at 84-85. The Court of Appeals 

reversed the Workers' Compensation Board's dec i s ion , i n which 

the claim was held not to be compensable. 

We allowed review under ORS 2.520 to c l a r i f y the 

e f f e c t o f our decision i n Clayton v . Compensation Department, 

suora. 

Under the ru le of Weller v . Union Carbide, 288 Or 27 

29, 602 P2d 259 (1979), we take the fo l l owing h i s t o r i c a l f ac t s 

as found by the Court of Appeals: 
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"At the time of the i nc iden t , claimant was 55 
years o l d . He was employed by Coos Head Timber 
Company. For most of the previous six years c la imant ' s 
job as 'planer feeder ' had enta i led r e l a t i v e l y l i g h t 
work i n a seated p o s i t i o n turning over, pieces of 
lumber. Two weeks before the i nc iden t , claimant was 
t r ans fe r r ed to a p o s i t i o n on the 'green chain ' tha t 
involved removing from a conveyor b e l t green lumber up 
to 2 inches by 6 inches by 16 f e e t in dimension. That 
job was more strenuous. Claimant t e s t i f i e d tha t on the 
new job he was p h y s i c a l l y exhausted by the end of the 
day. On the morning i n quest ion, c la imant ' s s h i f t 
began at 7 a.m. Between 8:15 and 8:30 a.m., he began 
to experience•pain i n his chest, nausea and general 
f a t i g u e . He l e f t work at 9 a.m. and sought medical 
a t t e n t i o n from a physician i n North Bend, who 
administered an EKG t e s t . The resu l t s of tha t t e s t 
suggested an ea r ly anter ior i n f a r c t i o n . Claimant was 
admitted tha t day to the intensive care u n i t of the 
l o c a l h o s p i t a l . Enzyme studies and f u r t h e r EKG tes ts 
revealed development of an a n t e r i o r - l a t e r a l myocardial 
i n f a r c t i o n . Claimant was released from the hosp i t a l on 
March 13, 1980. 

"Subsequently, a cardiac spec ia l i s t i n Eugene, to 
whom claimant had been r e f e r r e d , performed a coronary 
angiogram, which revealed several cardiac 
abnormal i t ies , including cons t r i c t i on of one branch of 
the coronary a r t e r i es and t o t a l occlusion of one 
a r t e ry . " 

Bales v . SAIF, 57 Or App 621, 623, 646 P2d 83, (1982). 

The "physician i n North Bend," a general p r a c t i t i o n e r , 

opined by l e t t e r , which was received by SAIF on A p r i l 7, 1980, 

tha t 

" p u l l i n g on the green chain * * * was a m a t e r i a l l y 
con t r ibu t ing cause of his myocardial i n f a r c t i o n . " 

This opinion was rendered by the t r ea t ing physician a f t e r he had 

the b e n e f i t o f consul ta t ion wi th the "cardiac s p e c i a l i s t i n 

Eugene" who performed the coronary angiogram. 

By l e t t e r dated A p r i l 8, 1980, SAIF denied the c l a im . 

By l e t t e r dated A p r i l 11 , 1980, SAIF asked the Eugene 

s p e c i a l i s t fo r an opinion whether the work a c t i v i t y caused the 

heart cond i t ion or i f the condi t ion was the r e s u l t of "natura l 
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disease progress." The Eugene spec i a l i s t wrote r in. t o t o : 

" I t i s my opinion that the myocardial i n f a r c t i o n 
sustained by O r v i l l e A. Bales on March 3, 1980, was 
re la ted to a natura l disease process and was neither 
d i r e c t l y nor i n d i r e c t l y related to his work a c t i v i t y . " 

Claimant's counsel wrote to a ca rd io log i s t who taught 

at the Univers i ty of Oregon Health Sciences Center, requesting 

h i s opinion on causation. The teaching ca rd io log i s t had the 

e n t i r e medical f i l e to examine and was made aware of the 

c o n f l i c t i n g opinions o f the North Bend and Eugene doctors as to 

causat ion. The teaching ca rd io log i s t d id not p h y s i c a l l y examine 

the claimant but expressed his conclusion as f o l l o w s : 

"To r ecap i t u l a t e , i t would be my medical opinion that 
Mr. Bales' work a c t i v i t y was a mater ia l and s i g n i f i c a n t 
fac to r i n con t r i bu t ing to the development of h is acute 
myocardial i n f a r c t i o n of tha t date." 

At the hearing before the re fe ree , the medical and 

hosp i t a l f i l e s and the reports of the three doctors were 

received i n evidence. The testimony of the Eugene s p e c i a l i s t 

upon deposi t ion was also received. To get the f u l l f l a v o r of 

t ha t witness ' testimony, we sha l l quote l i b e r a l l y from the 

d e p o s i t i o n . Upon examination by c la imant ' s counsel, the witness 

was asked the reason for h i s l e t t e r opinion i n f u l l , supra. 

"Q. What i s your reason for your opinion of that? 

"A. I don ' t believe that exer t ion causes heart 
a t tacks . I d o n ' t bel ieve there i s any evidence 
exer t ion or emotional stress causes heart a t tacks . 

" I don ' t bel ieve there i s anything i n the 
l i t e r a t u r e i n the world tha t supports t h a t . And so, I 
don ' t t h ink that you can re la te a disease process tD 
h i s work a c t i v i t y . 

"Q. Doctor, i n your op in ion , can s t ress , 
emotional or exe r t iona l stress cont r ibute to a heart 
attack? 

"A. Not necessari ly i n t h i s case. 

"Q. But, j u s t i n general terms, can i t 
contr ibute? -1909-
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"A. That 's an impossible question to answer. I , 
of course, don ' t know. I th ink no one does. 

n Q. In your opinion i s what I 'm interes ted i n . 

"A. I n my opinion I th ink— 

"[SAIF'S COUNSEL]. I t h ink he said he had no 
op in ion . 

"THE WITNESS: This does not cause heart a t tacks , 
physical or emotional s t ress . 

"Q. [CLAIMANT'S COUNSEL]. I want to make sure 
that we d i s t i ngu i sh between a cause, a sole cause and a 
con t r i bu t ing cause." 

"Heart attacks r e su l t from people l i k e Mr. 
Bales s u f f e r i n g from coronary a r te ry disease p r i m a r i l y 
caused by lack of s u f f i c i e n t blood supply to the heart 
muscles, i s n ' t that correct? 

"A. No one knows. 

"0 . No one knows. 

"A. That 's r i g h t . 

"Q. No one knows what causes the attack? 

"A. That 's r i g h t . 

"Q. And i n your opinion what causes the attack? 

"A. I don' t know. 

"Q. And i f you do not know what causes i t , 
Doctor , how can you say that work a c t i v i t y or stresses 
i s not a cause or con t r ibu t ing cause? 

"A. On the basis of s t a t i s t i c s . I t ' s one th ing 
tha t we do have, are a number of s t a t i s t i c s that show 
that people have heart attacks at a l l hours of the day 
and night and has no r e l a t i o n to what they ' re doing. 

"There's no ind i ca t ion that physica l or 
emotional a c t i v i t y re la tes to the onset of myocardial 
i n f a r c t i o n . 

"Q. And so, on that basis you conclude tha t 
exe r t ion has—is not a cause. 

"A. Right . " 

The doctor went on to d i s t i ngu i sh between a heart at tack and 

"sudden death syndrome." 
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"A. You see/ ' there you're t a l k i n g about the 
sudden death syndrome. The sudden death syndrome i s a 
d i f f e r e n t t h i n g . That 's not a heart a t tack . 

"And sure, sudden death syndrome i s re la ted 
to physica l exercise . 

"Q. What i s the sudden death syndrome? 

"A. I t ' s dying suddenly for no apparent cause. 
And gene ra l ly , at the postmortem exam you f i n d 
no th ing , perhaps f i n d extensive coronary a r t e ry 
disease. And you assume that the pa t ien t developed a 
sudden rhythm disturbance that caused death. 

"And I th ink that that may be an area of 
confus ion , because there i s a d e f i n i t e r e l a t i onsh ip 
between physica l a c t i v i t y and the sudden death 
syndrome, p a r t i c u l a r l y i n coronary disease pa t i en t s . 
3u t , they don ' t make i t to the hosp i ta l to show tha t 
they have a heart a t tack . 

" I n f a c t , heart attacks don ' t come about as a 
r e s u l t o f physical or emotional s t ress ." 

Claimant 's counsel sought to ascertain what the doctor meant 

a heart a t t ack : 

"Q. What i s a heart attack then? 

"A. W e l l , a heart at tack i s the damage of heart 
muscle. And t h a t ' s caused ~ we don ' t know what causes 
i t , but i t ' s a s i t u a t i o n where there i s congestion of 

the blood vessels i n the heart there, oxygen cannot be 
exchanged from the a r t e r i es to the veins i n the normal 
process and that heart muscles die because of lack of 
oxygen. 

"What t r i gge r s i t , what i s the process, no 
one knows. 

"Q. You say i t i s caused by congestion i n the 
blood vessels w i t h i n the heart . 

"A. Within the hear t . 

"Q. Occlusion of the coronary a r te ry supplying 
the hear t , would that produce a heart attack? 

"A. W e l l , yes, i f blood vessels blocked o f f or 
occluded from an ar te ry supplying an area of the hear t , 
t ha t usual ly w i l l produce a heart a t tack. Not always, 
but u sua l ly . 
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"Q. And that can occur without a congestion of 
the vessels w i t h i n the heart i t s e l f ? 

"A. You are r e a l l y ge t t ing in to technical 
pa tha logica l [ s i c ] areas. 

"No, they develop congestion of blood 
vessels. That 's part of the i n j u r y process i s that 
congestion occur r ing . That 's what happens as the 
i n j u r y progresses, they develop congestion and they 
don ' t exchange oxygen." 

Claimant 's counsel returned to the issue of causation: 

"Q. Doctor, in your op in ion , can — and i f I am 
understanding you c o r r e c t l y , in your op in ion , then, i s 
tha t exer t ion or s t ress , physical or otherwise, i s — 
can never be a causative fac tor i n a heart attack? 

"A. I never say never. 

"Q. Wel l , I am seeking your op in ion . 

"A. My opinion i s that i t i s not a f ac to r i n the 
vast m a j o r i t y of heart a t tacks . Not any kind of 
f a c t o r , not d i r e c t or i n d i r e c t . 

"Q. And you say i n the vast m a j o r i t y . That 
implies tha t i n some cases i t might be. 

"A. As I say, I never say never. I c a n ' t know 
what a small percentage — an unusual s i t u a t i o n i t 
might be a f a c t o r . That 's why I was hanging back on 
wai t ing so long to answer your question be fo re . 
Because, i t , of course, there i s a shadow o f the 
question i n any circumstance. 

"Q. Doctor, i n your op in ion , i s tha t the 
p r e v a i l i n g medical view on that subject? 

"A. Among my colleagues i n t h i s s t a t e , yes. 

"Q. Ace,you acquainted wi th a Dr. Herbert 
Griswold? 1 J 

"A. He i s the exception. 

"Q. He i s the one exception? 

"A. I wouldn ' t say t h a t . He i s a major 
except ion. 

"Q. He has a contrary view? 

"A. Yes. 

"Q. And there are others t h a t , I b e l i e v e , share 
h i s view. -1912-
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"A. Maybe a few. 

"Q. Is tha t the — is your view the p r eva i l i ng 
view taught at the Univers i ty of Oregon Health 
Sciences? 

"A. I r e a l l y don t ' t know. 

"Q. Doctor, a person wi th coronary a r t e ry 
disease, has r e s t r i c t e d pumping, so fa r as blood supply 
to the heart i s concerned, i s tha t correct? 

"A. Has r e s t r i c t e d blood f low in the coronary 
a r t e r i e s . 

"Q. Do you know i f such a person engages i n 
strenuous physical a c t i v i t y , or anybody that engages i n 
strenuous physical a c t i v i t y are going to create a 
demand f o r more blood to the muscle or oxygenation, i s 
tha t correct? 

"A. Right . 

"Q. What e f f e c t does that f ac t that they can ' t 
get i t there , people with coronary ar tery disease or 
coronary a r t e ry i n s u f f i c i e n c y , what happens when the 
b lood, they can ' t provide enough blood f low through 
those r e s t r i c t e d vessels through those heart muscles? 

n 

n 

A. They usual ly get pa in . 

Q. And t h a t ' s c a l l [ e d ] angina? 

"A. Yes. 

"Q. And i f they continue exerting wi th pa in , what 
happens? 

"A. I ' v e never seen anybody that did t h a t . 

"Q. What happens i f , Doctor, i f the heart does 
not get enough blood and demand i s such that the heart 
j u s t doesn' t get enough blood to supply i t s needs? 

"A. Wel l , the muscle d ies . 

"Q. And t h a t ' s what's involved in the heart 
attack? 

"A. Yes. 

"Q. But, again, i t ' s your opinion that that can ' t 
be caused by exe r t i on . 

"A. Right . 
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"Q. And again, Doctor, as I understood what 
you've t o l d us, that you j u s t don ' t know what causes 
heart a t tacks . 

"A. That 's r i g h t . 

"Q. And we don ' t know what caused the heart 
at tack i n t h i s case, Mr. Bales' case? 

"A. That 's r i g h t . 

"Q. But, the re ' s no question but tha t he did have 
a heart attack? 

"A. Yes." 

On examination by SAIF's counsel, the witness elaborated: 

"Q. One l a s t quest ion: Can you give us an idea of 
the percentage of your colleagues that would agree w i t h 
you and disagree wi th Dr. Griswold on the idea of the 
ro le exer t ion plays i n producing myocardial i n f a r c t i o n ? 

"[CLAIMANT'S COUNSEL]. Let *s define colleagues, 
f i r s t . 

"Q. [SAIF'S COUNSEL]. I assume, when you used 
the term, colleagues, you were t a l k i n g about 
c a r d i o l o g i s t s i n the State o f Oregon. 

"A. Yes. I t h ink ca rd io log i s t s i n l a r g e , tha t I 
have ta lked t o , c a rd io log i s t s a l l over the w o r l d , I 
would say, tha t probably 75 percent bel ieve tha t 
p h y s i c i a l exer t ion and emotional stress don ' t cause 
heart a t t acks . And there i s an a r t i c l e i n c i r c u l a t i o n , 
1962, which i s a committee on cause and e f f e c t , or 
cause of — I c a n ' t remember the exact t i t l e , I 'm 
sor ry . I could give i t to you. But, i n tha t a r t i c l e 
i t says tha t there i s no evidence tha t myocardial 
i n f a r c t i o n i s caused by physical or emotional s t ress . 

"That i s a statement of a committee of the 
American Heart Associa t ion. That has never been 
changed. The m a j o r i t y of ca rd io log i s t s today s t i l l 
support tha t statement." 

We tu rn to an examination of the precise question 

presented to us i n Clayton v . Compensation Department, supra. 

The claim was fo r an accident which occurred i n 1965 and was, 

t h e r e f o r e , t r i e d by j u r y under the then-exis t ing law i n worker 
compensation cases. The claimant had suffered a f a t a l heart 
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attack while he was on the j o b . This court stated the c r u c i a l 

question as being whether the stress and fa t igue suf fe red by 

claimant on the job was a causal fac tor i n producing h is heart 

a t t ack . The only medical witness was the same c a r d i o l o g i s t , 

Dr. Griswold, who rendered an opinion favorable to the claimant 

i n the case at bar. In Clayton, the witness t e s t i f i e d tha t the 

medical profession does not "understand how stress may or may 

not cont r ibu te to such an episode." He indicated that the 

question i n Clayton's case on causation was close but t h a t : 

"The reasonable p r o b a b i l i t y i s that more chance that 
i t did than i t d i d n ' t . " 

253 Or at 401. The defendant moved for a di rected ve rd i c t on 

the ground that t h i s was i n s u f f i c i e n t to carry the case to the 

j u r y on the issue of causation. The t r i a l judge allowed the 

motion but submitted the case to the j u r y under then ORS 
3 

18.140(2). The j u r y found, i n answer to an in t e r roga to ry , 

" tha t the work a c t i v i t y of the p l a i n t i f f * * * [was] a m a t e r i a l , 

c o n t r i b u t i n g , p r e c i p i t a t i n g or causal factor i n producing or 

hastening the death of" p l a i n t i f f . The t r i a l court the rea f te r 

entered judgment notwithstanding the ve rd ic t for defendant on 

the t r i a l cou r t ' s perception of Dr. Griswold's testimony as not 

being s u f f i c i e n t to es tabl ish a medical p r o b a b i l i t y of 

causat ion. The question on appeal in Clayton, t he re fo re , was 

whether the court could say there was no evidence to support the 

v e r d i c t . Oregon C o n s t i t u t i o n , A r t i c l e V I I (Amended), Section 3. 

The quest ion was not whether t h i s , or any, court should 

subscribe to any p a r t i c u l a r school o f medical thought. Where a 

v e r d i c t i s d i rec ted against a pa r ty , or where judgment 

notwithstanding the v e r d i c t i s entered a f t e r v e r d i c t , the los ing 
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par ty i s e n t i t l e d to have a l l evidence i n h is favor considered 

as being t r u e . 

This court made the statement t h a t : 

"We have chosen to r e j e c t the view that exer t ion or 
stress can never be a causative fac tor i n these cases." 
(Emphasis added) 

253 Or at 402. I t i s a strange statement, considering our ro le 

under the c o n s t i t u t i o n . We were not required to enter upon 

f a c t f i n d i n g i n Clayton; we did not c i t e any other case i n which 

we had made such a f i n d i n g . The statement i s no t , and c l e a r l y 

should not have been, a ru le of law. We concluded that the 

evidence i n Clayton was s u f f i c i e n t to present a case fo r the 

j u r y ' s r e s o l u t i o n as a matter of f a c t . Our r e s u l t was c o r r e c t , 

but the case does not stand fo r the p ropos i t ion that any given 

witness ' testimony i s to be disregarded as a matter of law 

because o f the school of medical thought to which he belongs. 

On the other hand, the testimony of a medical witness should not 

necessar i ly be given less weight, as a matter of law, simply 

because he espouses the thoughts of a minor i ty of the medical 
4 

p rofess ion . 

Because the Court of Appeals believed that t h i s court 

required that the Eugene s p e c i a l i s t ' s opinion was to be given 

less weight because of h is f a c t i o n ' s school of thought tha t 

stress never causes heart a t tacks , the cause must be remanded 

for the Court of Appeals to exercise i t s f a c t f i n d i n g f u n c t i o n 

upon the basis of what weight that court f inds should be 

accorded to the testimony. 
Reversed and remanded to the Court of Appeals. 
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Cite as 294 Or 224 (1982) 

FOOTNOTES 

In a r r i v i n g at h is op in ion , the ca rd io log i s t assumed c o r r e c t l y 
t ha t the claimant was engaged i n work on the morning i n question 
tha t was more strenuous than the work he had prev ious ly 
performed. He also assumed that the claimant , at the re levant 
t ime , had been involved i n p u l l i n g "heavy timbers" o f f the green 
cha in . The words "heavy timbers" were not used by any witness 
at the l a t e r hearing before the referee to describe the kind of 
lumber claimant was p u l l i n g from the green chain . I t appears to 
be uncontradicted that the green lumber he was p u l l i n g was 
sometimes one inch , and sometimes two inches t h i c k , tha t i t was 
from three to six inches wide, and some of i t was up to twenty-
four f ee t long . I t seems f a i r to say that the heaviest lumber 
he p u l l e d , t h e r e f o r e , would be a green 2X8, twenty-four f ee t 
l ong . There i s no d i r e c t evidence as to what such a piece of 
"dimension" lumber would weigh. 

Dr. Griswold i s the ca rd io log i s t from the Univers i ty of Oregon 
Health Sciences Center mentioned ea r l i e r in the t e x t . 

ORS 18.140(2) -provided: 

" I n any case where, i n the opinion of the cour t , a 
motion f o r a d i rec ted ve rd ic t ought to be granted, i t 
may nevertheless, at the request of the adverse pa r ty , 
submit the case to the j u r y wi th leave to the moving 
par ty to move f o r judgment i n his favor i f the v e r d i c t 
i s otherwise than as would have been d i r ec t ed . " 

Compare, ORCP 633. 

The medical t r u t h of yesterday may wel l be the laughing stock of 
today; today 's medical t r u t h may be l ikewise t reated tomorrow. 
Hi s to ry teaches us that the vast m a j o r i t y of doctors 100 years 
ago, both i n p rac t ice and i n the u n i v e r s i t i e s and h o s p i t a l s , 
bel ieved Dr. Ignaz P h i l l i p p Semmelweis not only to be wrong, but 
probably not completely sane, simply because he in s i s t ed tha t a 
doctor ought to wash his hands wi th a watery s o l u t i o n of 
ch lo r ide of lime before de l ive r ing a baby i f the doctor had j u s t 
been d issec t ing a cadaver or engaged i n some other a c t i v i t y tha t 
had caused the doc tor ' s hands to become unclean. Semmelweis' 

observations of the high incidence of puerperal fever i n mothers 
whose babies were delivered wi th the assistance of doctors whose 
hands and c lo th ing were unclean led him to bel ieve there was a 
causal connection between the lack of cleanliness and the 
ensuing f eve r . See, e , , "Immortal Magyar" by Frank G. 
Slaughter, M.D., 1950. The work of Joseph Lis ter was eventual ly 
to explain why Semmelweis was r i g h t , but he was r i g h t even when 
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Bales y . SAIF 
he was a m i n o r i t y of l i t t l e more than one. In any f i e l d of 
science, today's t r u t h may tomorrow be shown to be f a l s e . 
^Consider the h i s t o r y of the views of planetary r e v o l u t i o n . 
Were Johannes Keppler and Ga l i l eo , on the one hand, or those who 
believed the sun revolved around the ear th , on the other hand, 
correct? Who were i n the m a j o r i t y , and who i n the m i n o r i t y , i n 
tha t time? . 

I t i s to be remembered that the witness who t e s t i f i e s to an 
expert opinion i s subject to cross examination concerning how he 
ar r ived at tha t op in ion , and the cross examiner i s to be given 
great l a t i t u d e i n e l i c i t i n g testimony to v i t i a t e the op in ion . 
W u l f f v . Sprouse-Reitz Co, I n c . , 262 Or 293, 309, 498 P2d 766 
(1972). 

The f a c t f i n d e r must discharge his task on the record made i n the 
pa r t i cu la r case. The fac t s found upon the record and evidence 
in one case do not become a rule of law to be applied to the 
determination of the fac ts upon another record and other 
evidence. Bend Mil lwork v . Dept. of Revenue, 285 Or 577, 
585-587, 592 P2d 936 (1979). ~ 
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Defendant's e x a m i n a t i o n s : l i m i t a t i o n s , 1541 
One y e a r d e l a y , 90 
Prod u c t i o n o f m e d i c a l , v o c a t i o n a l r e p o r t s , 502,612,1658. 

DISPUTED CLAIM SETTLEMENTS See SETTLEMENTS & STIPULATIONS 
DOCUMENTARY EVIDENCE 

O f f e r e d f o r impeachment, l i m i t e d use, 25 
EMPLOYMENT RELATIONSHIP 
EVIDENCE 

See a l s o : DOCUMENTARY EVIDENCE, MEDICAL CAUSATION 
Adverse i n f e r e n c e : f a i l u r e to submit to exam, 258 
Burden o f p e r s u a s i o n , 1154 
Burden o f proof 

Aggravation c l a i m , 1098 
On p a r t y r e q u e s t i n g h e a r i n g , 703 
S p e c u l a t i o n no s u b s t i t u t e f o r f a c t , 74 
Uncomplicated medical q u e s t i o n , 35 

C a u s a t i o n & n e c e s s i t y f o r medical e v i d e n c e , 1152 
Cos t s of l i t i g a t i o n : who pays 

D e p o s i t i o n s , 1520 
Medical r e p o r t s , 1547,1620,1742 

D e f i n i t i o n , 754 
Documents not admitted by R e f e r e e , 1590 
" E x p e r t " w i t n e s s , 1621 
Fireman's presumption, 1263 
Hearing l o s s c a s e s , 467,470 
Hearing s c h e d u l e d b e f o r e Board, 614,615 
I n a d m i s s i b i l i t y v s . p r o b a t i v e v a l u e , 547 
Medical o p i n i o n based on i n t e r v i e w , 547 
New, c o n s i d e r e d on review, 1336 
New, not c o n s i d e r e d on review, 141,176,248,346,787,966,1467,1646 
New, not proper f o r remand, 19,21,534 
No i n f e r e n c e from f a i l u r e to produce defense w i t n e s s , 1206 
Own Motion R e l i e f 

When c l e a r & c o n v i n c i n g e v i d e n c e r e q u i r e d , 127 • 
Presumption of c o r r e c t n e s s 

D e t e r m i n a t i o n Order, 687,700,702,703,714,717,772,1170 
P r o d u c t i o n of documents to second a t t o r n e y , 447 
Rul e s of evi d e n c e 

Not b i n d i n g , 1621 
R e f e r e e ' s d i s c r e t i o n , 1621 

Ten-day r u l e 
E n f o r c e d , 25,40,612,634,655,1556 
Not e n f o r c e d , 1271 

S c i e n t i f i c measurement v s . s u b j e c t i v e , 470 
FEDERAL EMPLOYEES L I A B I L I T Y ACT 
FIREFIGHTERS 



HEARINGS PROCEDURE 
C l o s i n g argument 

U n r e c o r d e d — s t i p u l a t i o n s , a d m i s s i o n s , 97 
Continuances 

L i m i t a t i o n s , 731 
Reasons f o r , 731 

No postponement d u r i n g V o c a t i o n a l R e h a b i l i t a t i o n , 986 
P e n a l t y i s s u e , 957 
R e f e r e e to c o n s i d e r o n l y i s s u e s r a i s e d , 98,988,1128,1463,1529 
Suspend proceddings pending independent exam, 1042 

HEART ATTACK, HEART DISEASE 
He a r t c o n d i t i o n 

Compensable 
Not compensable, 34,285,1088,1567 

MI as p a r t o f d i s e a s e p r o c e s s , 547 
Myocardial i n f a r c t i o n 

Compensable, 845 
Not compensable, 24,547,1219,1263,1325,1567,1906 

P e r s o n a l i t y t y p e s , 547 
S t r e s s as a c a u s a l f a c t o r , 845,1263,1567,1906 

INDEMNITY ACTIONS 
.307: both i n s u r e r s pay i n t e r i m TTD, 1657 

INMATE INJURY FUND 
I n j u r y not c o v e r e d , 516 

INTERIM ORDER 
De n i a l o f Motion to D i s m i s s , 466 
Order d i s m i s s i n g i s s u e , 971 
Proposed a d d i t i o n a l e v i d e n c e , 1466 
T h i r d P a r t y D i s t r i b u t i o n , 1504 

JURISDICTION 
See a l s o : OWN MOTION R E L I E F ; APPEAL & REVIEW 
Adjustments between c a r r i e r s , 141,439,522 
Board l i m i t e d 

To compensation o f workers, 314 
No C o n s t i t u t i o n a l i s s u e s , 1684 
S t a t u t o r y , 1160 

C i r c u i t C o u r t ; 1953 i n j u r y , 810 
DCS--not s u b j e c t to Board r e v i e w , 1671 
D i r e c t o r o f Workers' Compensation Dept., 314,1565 
E x t e n t i s s u e not d e f e r r e d , c o m p e n s a b i l i t y not f i n a l , 289 
F i e l d S e r v i c e s i s s u e , 761 
I s s u e s must be t i m e l y r a i s e d , 1249,1260 
None i n Board u n t i l f i n a l o r d e r o f R e f e r e e , 466,747,764,1011 
None i n Board u n t i l Mandate i s s u e s , 1771 
Mandate, 1771 
PPD i s s u e s pending outcome c o m p e n s a b i l i t y i s s u e , 1819 
Request f o r h e a r i n g a f t e r a g g r a v a t i o n r i g h t s e x p i r e , 252,769 
Request f o r h e a r i n g b e f o r e 60 days from a g g r a v a t i o n c l a i m , 1198,1207,1581 
T h i r d P a r t y m a t t e r s 

L i m i t e d , 728 
Court Review, 1801,1803 

Request f o r hpaHnn nn Hpni^l o c c o n t - i ^ i ic-3Q 



SUBJECT INDEX 
LUMP SUM See PAYMENT 
MEDICAL CAUSATION', 

Adverse i n f e r e n c e : r e f u s a l to submit to exam, 258 
Back c l a i m r e q u i r e s medical e v i d e n c e , 203 
Board e x p e r t i s e , 499 
Burden o f proof;-' , 

D i s c u s s e d , 336,450,1556 
F a i l u r e to meet, 15,336,450,1070,1484,1499,1572,1612,1880 
F a i l u r e to submit to d i a g n o s t i c exam, 258 
Met, 342 
Uncomplicated c a s e , 35 

Cont i n u i n g symptoms, 1509 
E x p e r t o p i n i o n 

Not r e q u i r e d , 35 
Required, 94,787,1615,1725,1734,1834 

F a i l u r e to r e p o r t i n j u r y to d o c t o r s , 195,526,1317,1499 
I d e o p a t h i c v s . un e x p l a i n e d f a l l , 1041,1667,1788,1825 
I n c o n c l u s i v e medical e v i d e n c e , 1244,1499 
I n j u r y 

C o n d i t i o n r e l a t e d t o , 11,435,679,720,1556,1587,1608,1636,1800 
C o n d i t i o n u n r e l a t e d t o , 271,338,648,787,1038,1067,1090, 

1244,1305,1499,1680,1834 
L a t e r i n j u r y caused by e a r l i e r one; r a t e d t o g e t h e r , 661 
L e f t knee i n j u r y caused by r i g h t knee c o n d i t i o n , 298 
Major c o n t r i b u t i n g cause t e s t , 132,143,1608,1615 
M a t e r i a l c o n t r i b u t i n g cause d e f i n e d , 453,1048 
M a t e r i a l c o n t r i b u t i n g cause t e s t , 1048,1199,1721,1778 
M u l t i p l e p o s s i b l e c a u s e s , 15,18,1089 
New d i s e a s e v s . c o n t i n u i n g symptoms, 1523 
O b e s i t y 

Duty to l o s e weight, 2 
Not caused by i n j u r y , 2 

Onset of symptoms, 1317,1390 
P o s s i b i l i t y o f r e l a t i o n s h i p to i n j u r y , 1479 
P r e - e x i s i t i n g c o n d i t i o n , 435,1090,1490,1530,1608,1778 
Permanent d i s a b i l i t y , 42 
R e l a t i o n s h i p between PTD and i n j u r y , 154 
Shoul d e r , arm c o n d i t i o n s r e l a t e d , 308 
S t a p l i n g g a s t r i c f u n d o p l a s t y not compensable, 2 
S u c c e s s i v e i n j u r i e s : See AGGRAVATION (WORSENING) 



C o n s u l t a n t vs* t r e a t i n g p h y s i c i a n , 173,450,456)464,799,950, 
1010,1325,1360,1646 

C o n t r i b u t i o n to preponderance of e v i d e n c e , 2 c a s e s , 1308 
E x p e r t s v s . t r e a t i n g p h y s i c i a n , 76,766,1360 
I n c o n s i s t e n t t h e o r i e s , 173 
Length o f time t r e a t i n g , 1208 
O r t h o p e d i s t on c h i r o p r a c t i c s , 1642 
S c h o o l s of medical o p i n i o n a t odds, 1906 
Scope o f e x p e r t i s e , 221,1325 
Hearing t e s t s , 125,560 
U n c o n t r o v e r t e d o p i n i o n not b i n d i n g , 652,1048 
Unrecognized d i s e a s e p r o c e s s , 1523 

MEDICAL SERVICES 
Accept/deny i n 60 days, 1030,1480 
Acupuncture, 1640 
A d d i c t i o n , t r e a t m e n t f o r , 1297 
A u t h o r i z a t i o n f o r f u t u r e s e r v i c e s , 490 
A u t h o r i z a t i o n r e q u e s t e d where c l a i m a n t doesn't want t r e a t m e n t , 249,497 
C h i r o p r a c t i c t r e a t m e n t 

Compensable, 194,1257,1642 
Not compensable, 86,1721 

Cl a i m f o r , v s . a g g r a v a t i o n c l a i m , 218,490,582 
Consequences o f n e g l i g e n t t r e a t m e n t compensable, 237,615,739 
C o n t i n u i n g c a r e f o r c o n d i t i o n , 1258 
Defe r to t r e a t i n g p h y s i c i a n , 1284 
D e n i a l o f s e r v i c e upheld; c a r r i e r pays anyway, 667 
E l e c t i v e s u r g e r y , 258 
F u r n i t u r e 

Waterbed, 1795 
R e t r o a c t i v i t y of a d m i n i s t r a t i v e r u l e governing, 1795 

Independent c o n s u l t a t i o n , 11,1042 
For l i t i g a t i o n ; not compensable, 1030 
Nerve s t i m u l a t o r , 104 
No d e n i a l i f no b i l l p r e s e n t e d to c a r r i e r , 764 
No Own Motion l i m i t a t i o n , 1480 
O u t - o f - s t a t e , 744,1267,1640 
Overdose compensable, 237 
P a i n c l i n i c r e f e r r a l , 249,267 
P a l l i a t i v e t r e a t m e n t , 168 
Pay pending appeal ( p r e ^ l 9 7 9 i n j u r i e s ) , 328 



SUBJECT INDEX 
T e r m i n a t i o n : date of new i n j u r y , 248 
T h i r d P a r t y s e t t l e m e n t , 1870 
T r a v e l expenses f o r t r e a t m e n t , 20,194,350,952,1030 
T r e a t i n g p h y s i c i a n s 

L i m i t e d i n number, 168 
Procedure f o r l i m i t i n g , 168 

Unreasonable a c t i o n s of d o c t o r , 258 
Unreasonable i n t e r f e r e n c e : d o c t o r - p a t i e n t r e l a t i o n s h i p , 614 
Waterbed, 1795 
Weight r e d u c t i o n program, 2, 506, 1660 

MEDICALLY STATIONARY 
C h i r o p r a c t o r v s . o r t h o r p e d i s t , 190,950 
Cl a i m c l o s u r e , 1343 
I n c o n s i s t e n c i e s w i t h i n r e p o r t , 1122 
P a l l i a t i v e v s . c u r a t i v e t r e a t m e n t , 1021 
Premature c l a i m c l o s u r e , 1175,1509 
P s y c h o l o g i c a l c o n d i t i o n , 249 
R e l e a s e d f o r work, 1469 
Required f o r c l o s u r e , r a t i n g PPD, 543,1175 
R e t r o s p e c t i v e d e t e r m i n a t i o n , 11,1642 
Subsequent reopening, 732 
T r e a t i n g p h y s i c i a n ' s o p i n i o n , 950.1021,1642 
At time of D e t e r m i n a t i o n Order, 1556,1585,1642 
Where no time l o s s due, 1543 
Worsening r e q u i r e d , 487 

MEMORANDUM OPINIONS See Page 1968. 
NON-COMPLYING EMPLOYER 

C o n f l i c t i n g communications r e t e r m i n a t i o n o f c o v e r a g e , 222 
D o c t r i n e o f e q u i t a b l e e s t o p p e l , 222 
N o t i c e of c l a i m a c c e p t a n c e , 1684 
T r u s t as an employer, 1740 

NON-SUBJECT/SUBJECT WORKERS 
See a l s o : EMPLOYMENT RELATIONSHIP 
Borrowed employee, 1738 
C i r c u i t Court employees, 522,833 
C o o p e r a t i v e , 1746 
Corporate o f f i c e r , 1738 
Domestic s e r v a n t , 1736 
Household exemption, 256,1751 
J a i l inmate work crew member, 816 
Magazine s a l e s p e r s o n , 1839 
O u t - o f - s t a t e worker, 586,1394 
P a r t n e r , 1007 
Temporary work o u t - o f - s t a t e , 784 

OCCUPATIONAL DISEASE CLAIMS 
See a l s o : AGGRAVATION (WELLER); PSYCHOLOGICAL CONDITIONS & FACTORS 
Apportionment between c o n c u r r e n t employers, 57 
Bracke t e s t , 1704 



OCCUPATIONAL DISEASE CLAIMS ( c o n t i n u e d ) 
C a u s a t i o n 

G r e a t e r s u s c e p t i b i l i t y t h e o r y , 467 
Major c o n t r i b u t i n g cause t e s t , 132,143,162,192,278,285,318, 

346,467,470,501,509,520,547,550,714,716,736,777,853,961, 
969,986,1004,1039,1095,1112,1121,1133,1184,1202,1235, 
1255,1288,1385,1388,1810,1829 

S i g n i f i c a n t predominant t e s t , 76,192,1388 
Degree o f work exposure, 442,1255 
D i s t i n g u i s h e d from i n j u r y , 363,659,664,689 
I d e n t i f i c a t i o n o f d i s e a s e n e c e s s a r y , 162 
L a s t i n j u r i o u s exposure r u l e , 264,470,558,618,868,884,961,1039,1774 
R e s p o n s i b i l i t y v s . c o m p e n s a b i l i t y , 467,470 
S u c c e s s i v e employment e x p o s u r e s , 264,1704,1774 
S u c c e s s i v e i n s u r e r s , 176,1774 
S u c c e s s i v e c l a i m s , 646 
Time f o r f i l i n g , 646,859,1034 
Wel l e r / G y g i t e s t s combined, 1255,1490,1559,1607,1672 

OCCUPATIONAL DISEASE, CONDITION, OR INJURY 
See a l s o : HEART ATTACKS, HEART DISEASE 
A l c o h o l i s m , 318 
A n k y l o s i n g s p o n d y l i t i s , 1763 
A s b e s t o s i s , 58,859 
Asthma, 456,868. 
A t o p i c eczema, 50 
B r o n c h i o l i t i s o b l i t e r a n s , 84 
Cardiomagaly, 285 
Ca r p a l t u n n e l , 209,499,501,969,1039,1128,1235,1336,1340 
C h r o n i c o b s t r u c t i v e pulmonary d i s e a s e , 853,1202 
C h r o n i c p a i n syndrome, 595 
C o l i t i s , 1216 
C y c l i c mood d i s o r d e r , 1185 
D e g e n e r a t i v e d i s c d i s e a s e , 1184 
D e p r e s s i o n , 1223 
D e r m a t i t i s , 50,1004,1672,1774,1829 
D i a b e t e s , 1090,1258 
E p i c o n d y l i t i s , 264 
E p i d i d y m i t i s , 1317 
E p i l e p s y , 1625 
Esophogeal r e f l u x , 16 
E s o p h o g i t i s , 1810 
F i b r o s i t i s , 1523,1612 
Headaches, 130,1030 
Hearing l o s s , 467,470,560 
H e m i p a r e s i s , 130 
Hemochromatosis, 435 
Hemorrhoids, 1004 
H e p a t i t i s , 353 
H e r n i a , 39,435,779 
H e r n i a t e d d i s c , 514,1484 
H y p e r t e n s i o n , 15,986 
I n t e r c o s t a l n e u r i t i s , 10 
I n t e r s t i t i a l f i b r o s i s , 58 
Kidney d y s f u n c t i o n , 736 
I i nnma. 1532 



SUBJECT INDEX 
M u l t i p l e s c l e r o s i s , 1308 
O b s t r u c t i v e lung d i s e a s e , 19,853 
O s t e o a r t h r i t i s , 1288 
P e r i r e c t a l a b s c e s s , 1004 
P l a n t a r f a s c i t i s , 2,520 
Pulmonary edema, 1088 
Raynaud's phenomenon, 1203,1646 
R e s t r i c t i v e lung d i s e a s e , 19,853 
Rheumatoid a r t h r i t i s , 766,1721 
S p o n d y l o l i s i s , 11 
S p o n d y l o l i s t h e s i s , 42,1148 
T e n d i n i t i s , 1571,1709 
T h r o m b o p h l e b i t i s , 39,192 
T i n n i t u s , 560,1556 
T u b e r c u l o s i s , 1778 
U l c e r , 1810 
U l n a r nerve p a l s y , 648 
Vasomotor r h i n i t i s , 346 

OFFSETS 
Approved 

Overpayment of TTD, 38,100,249,267,458,487,1074,1201,1525, 
1552,1640,1739 

TTD e r r o n e o u s l y ordered, 72 
Au t h o r i z e d by a d m i n i s t r a t i v e r u l e , 655,1137 
Disapproved 

I n s u f f i c i e n t e v i d e n c e , 473 
No evi d e n c e p r e s e n t e d , 510 
PTD a g a i n s t PPD, 957 
Two i n j u r i e s , two awards, 489,1686 

No u n i l a t e r a l o f f s e t , 796 
N o t i c e of a b i l i t y to r e t u r n to work, 1739 
P r o h i b i t e d , 661,1055 
TTD 

A g a i n s t PPD, 655,661,1137 
ORDER ON REVIEW 

Abated, 9,96,127,512,551,1271 
Amended, 448 

ORDER TO SHOW CAUSE 
Why not obey Own Motion Order, 1198 
Why not pay TTD, 458 

OWN MOTION R E L I E F 
(A l i s t of the d e c i s i o n s of the Board under Own Motion 
J u r i s d i c t i o n , u n p u b l i s h e d i n t h i s volume, appears on page 1963. 
Aggravation c l a i m , 769,1464 
A p p l i c a t i o n f o r r e l i e f , 1212 
A t t o r n e y ' s f e e s , 109,433,1551A 
Board v s . E v a l u a t i o n D i v i s i o n c l o s u r e , 1464 
C l e a r & c o n v i n c i n g e v i d e n c e r e q u i r e d , 128 
E n t i t l e m e n t v s . Board d i s c r e t i o n , 993 
Medical s e r v i c e s d i s p u t e 

L i m i t a t i o n on r i g h t to h e a r i n g , 1502 
S u b j e c t to r e q u e s t f o r h e a r i n g , 591,994,1480,1553,1558,1577 

Medical v e r i f i c a t i o n / i n a b i l i t y to work, 1212,1560 
-1933-



OWN MOTION R E L I E F ( c o n t i n u e d ) 
No j u r i s d i c t i o n b e f o r e a g g r a v a t i o n r i g h t s run, 1222 
No r e l i e f w h i l e l i t i g a t i o n pending, 123,124,434,440,441,442,444,445 
No time l o s s b e n e f i t s when not workinq, s e e k i n g work, 1212,1517, 

1550,1553 
No time l o s s b e n e f i t s when r e t i r e d , 88,243,443,1468,1587 
Order t o Show Cause 

re contempt, 89 
r e p e n a l t i e s and f e e s , 1198 

Order v a c a t e d pending h e a r i n g , 123,124,284 
Order v a c a t e d f o r submission to E v a l u a t i o n D i v i s i o n , 594 
Pre-1966 c l a i m s , 1596,1702 
PPD award, 1595 
R e c o n s i d e r a t i o n , 88,109,131,227 
R e c o n s i d e r a t i o n d e n i e d , 127,1517 
R e d e t e r m i n a t i o n of PTD, 748 
R e l i e f d e n i e d , 127,1517 
Reopen o n l y i f time l o s s due, 88,1551A,1551C 
Reopened PTD,748 
Reopening d a t e , 109 
Surgery f o l l o w i n g lump sum award, 227 

PAYMENT 
PENALTIES 

Board's e x p e r t i s e , 342 
Burden o f proof 

Medical b i l l s , 1703 
D e f i n i t i o n : not compensation, 484 
Delay accept/deny 

Reasonable, 342,784,1586 
Unreasonable, 163,258,378,558,724,1294,1583 

Delay payment 
Reasonable, 57,744,1227,1294,1654 
Unreasonable, 1,3,14,281,308,477,551 

D e n i a l 
Reasonable, 746,1185,1258,1288,1512,1632,1654,1738 
When 60 days s t a r t s to run, 145 

E x c e s s i v e p e n a l t y 
Awarded, 17 
Reduced, 3 

F a i l u r e 
To i s s u e d e n i a l , 140,1678 
To e n t e r .307 o r d e r , 1204 
To pay pending a p p e a l , 1 
To t i m e l y r a i s e i s s u e , 957 

I n t e r f e r e n c e w i t h d o c t o r - p a t i e n t r e l a t i o n s h i p , 994 
I n t e r i m TTD, l a t e d e n i a l 

Dates p e n a l t y a s s e s s e d on, 1185,1481 
Medical r e p o r t 

F a i l u r e t o p r o v i d e , 746,1185,1469 
Untimely d i s c l o s u r e o f , 612 

Mental a n g u i s h , 522 
Must be s u b j e c t employee, 784 
O f f s e t , 957 
Premature c l o s u r e , 483 
R e f e r e e ' s o r d e r u n c l e a r , 1481,1616 
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SUBJECT INDEX 
R e f u s a l o f payment 

No r e f u s a l found, 125 
Reasonable, 11,141,176,205,267,367,483*497,506,654, 

667,674,700,943,1015,1021,1172,1241,1593 
Unreasonable, 24,114,135,145,247,254,290,375,378, 

662,700,724,763,1004,1055,1238,1703 
Unreasonable c l a i m s p r o c e s s i n g , 551 
Worker's f a i l u r e to submit to exam, 258,367 * 

PPD (GENERAL) 
Cause o f permanent impairment must be proven, 647,650 
De t e r m i n a t i o n d u r i n g v o c a t i o n a l r e h a b i l i t a t i o n , 584 
Duty to m i t i g a t e damages, 1078 
Eczema of hand, 1291 
Hip: sc h e d u l e d v s . unscheduled, 212,481,512,1294 
I n c r e a s e d award s i n c e l a s t arrangement w i t h o u t worsening, 489 
I n j u r y t o scheduled/unscheduled p a r t s , 1241 
Medi.cal e v i d e n c e of permanent impairment r e q u i r e d , 167,224 

647,773,1294 
No d e t e r m i n a t i o n i f reopened, 543 
OAR 436-65 

A p p l i e d r e t r o a c t i v e l y , 1757 
Binding on Board, r e f e r e e s , 703,1012,1017 

O b e s i t y , 1078,1087 
Payments 

Suspend w h i l e r e c e i v i n g TTD, 149,584 
P r e - i n j u r y awards, 805 
P r i o r awards, 1097 
P s y c h o l o g i c a l f a c t o r s , 450 
Shoulder/arm i n j u r y , 1241 
U n r e l a t e d c o n d i t i o n c a u s i n g impairment, 787 
When to r a t e 

At time o f h e a r i n g , 543 
Not when claim,open, 1060 
P r i o r to subsequent i n j u r y , 568,703 

PPD (SCHEDULED) 
A d m i n i s t r a t i v e g u i d e l i n e s to impairment a p p l i e d r e t r o a c t i v e l y , 
Arm v s . f i n g e r award, 686 
Burden of proof, 1203 
F a c t o r s o u t s i d e OAR 436-65, 1183,1193,1579 
F u n c t i o n a l o v e r l a y , 1074 
Hand v s . f i n g e r award, 22 
H e m i p a r e s i s , 130 
Impaired a r e a 

Arm, 17,39,45,130,288,482,516,535,686,703,707,1035,1136, 
1193,1579,1624,1733 

Foot, 30,53,86,130,289,1183,1777 
Hand, 22,477,1156,1676 
Hearing l o s s , 125,560,1513 
Hip, 481 
Leg, 25,38,48,54,150,166,167,231,283,527,634,997,1087,1679 
Thumb, 53 

Medical e v i d e n c e o f permanency r e q u i r e d , 17,1170,1211,1291,1294 
No d i a g n o s i s n e c e s s a r y f o r award, 1156 
O b e s i t y , 1087 
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PPD (SCHEDULED)--continued 
Pre-1975 i n j u r i e s , 981 
P r e v i o u s i n j u r y , 283,997,1733 
P s y c h o l o g i c a l component, 1156 
R a t i n g h e a r i n g l o s s , 125,560 
S u b j e c t i v e award improper, 25 
Woodman t e s t , 178,981 

PPD (UNSCHEDULED) 
Back (low) 

No award, 42,271,773,1519,1586 
5-25%, 10,47,53,87,145,172,213,277,279,280,495,506,537,539, 

540,571,572,671,967,968,985,1021,1078,1093,1107,1126, 
1136,1171,1181,1279,1299,1302,1343,1463,1478,1519 

30-50%, 7,66,183,201,304,496,702,741,769,1046,1130,1179, 
1180,1227,1350,1489,1521,1543,1677,1686,1705 

50-100%, 8,80,510,529,568,1486,1574,1742,1757,1762 
Bac k ( u p p e r ) 

No award 
5-25%, 39,776,805 

F a c t o r s d i s c u s s e d 
A c t i v i t i e s , 1343 
Age, 1114 
A p p l i c a b i l i t y of OAR 436-65, 100,671,1106,1107,1350 
A p t i t u d e s / a d a p t a b i l i t y , 183,1742 
Complex q u e s t i o n r e q u i r e s medical s u p p o r t , 42 
C r e d i b i l i t y , 1686 
E d u c a t i o n , 1114,1742 
Employments p r e c l u d e d , 50,1338 
Gaps i n a d m i n i s t r a t i v e g u i d e l i n e s , 34 
Headaches, 130 
Impairment due to i n j u r y , 1225,1279 
Improvement p o s s i b l e , 304 
Labor market, 1136 
M o t i v a t i o n , 172,183,353,1106,1107,1742 
M u l t i p l e body p a r t s , 279 
O b e s i t y , 1078,1225 
Permanent impairment, 8,1200,1225,1246,1291 
P o s t - i n j u r y c o n d i t i o n s ( u n r e l a t e d ) , 1574 
P o s t - i n j u r y work e x p e r i e n c e , 1211 
P r e - e x i s t i n g c o n d i t i o n s , 87,271,304,769,967,1096,1279,1705 
P r e - i n j u r y awards, 805,1130,1543 
P s y c h o l o g i c a l r e a c t i o n t o o c c u p a t i o n a l d i s e a s e , 353 
Recommendation of j o b change, 228 
R e s t r i c t i o n s v s . impairment, 1200 
S e p a r a t i o n o f two unscheduled awards improper, 1149 
S u c c e s s i v e i n j u r i e s , 1686 
Testimony o f c l a i m a n t , 840,1258 
Two i n j u r i e s , both p r e c l u d e r e g u l a r work, 840 
V o c a t i o n a l r e h a b i l i t a t i o n , 1782 
Wage-earning c a p a c i t y , 560,1177,1338 
Wages, 183,277 

Head, 840 
H e a r t , 1270 
Hip, 211 
M u l t i p l e p a r t s , 984 
Neck, 499,1096,1658,1791 
Nose, 1034 
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SUBJECT INDEX 
I 

PPD(UNSCHEDULED)—continued 
Psychological 

A r i s i n g from i n j u r y , 93,974*1280,1669,1782 
Respiratory c o n d i t i o n , 19,84,228,1177 
Shoulder, 773,974,1114,1120,1624 
U n c l a s s i f i e d , 38,130,353,717 

PERMANENT TOTAL DISABILITY 
Award , 

Affirm e d , 40,73,373,576,595]742,1664, 
Made, 382,566,626,687 | 
Reduced, 54,450,504,799,1035,1124,1146,1178,1232,1267, 

1271,1292,1298,1300,1497,1554,1725,1731,1856,1860 
Refused, 3,19,151,679,741,974,983,1343,1486,1593,1705, 

1742 
Computation of b e n e f i t s , 473 
Death b e n e f i t s , 135 
E f f e c t i v e date, 373,815 j 
Factors considered |. 

Burden of proof, 1232 
Causal r e l a t i o n s h i p , 154 
Communication d i f f i c u l t i e s , 151 
Current vs. f u t u r e c o n d i t i o n s , 91 
Current job market, 1178,1725,1731 
E f f e c t of DCS on p r i o r claim, 1271 
F u t i l e t o attempt work, 566,687 
"Gainful & s u i t a b l e occupation", 626 
Job a v a i l a b i l i t y i n area, 576 
Medical evidence, 55,66,504,1035,1068,1124,1267,1292 
Medically s t a t i o n a r y : a l l r e l a t e d c o n d i t i o n s , 679 
M o t i v a t i o n , 55,382,450,595,741,974,1035,1124,1146,1267, 

1298,1300,1497,1554,1593,1664,1731,1742,1856,1860 
Objective vs. su b j e c t i v e physical c o n d i t i o n , 595,974,1271 
Pain, 1271 
Pre-e x i s t i n g c o n d i t i o n s , 1271 
Pre - e x i s t i n g progressive d i s a b i l i t y , 568,799 
Psychological component, 450,974,1232 
"Reasonable" e f f o r t s ! d e f i n e d , 576,1124,1232 
Refusal of recommended treatment, 679 
Scheduled i n j u r y , 3,974 
Subsequent, non-compensable i n j u r y , 568 
Subsequent, unrelated c o n d i t i o n s , 742,974,1068,1725 

Reevaluation 
Burden of proof, 111,387,1309,1695 
Finding o f PTD not res j u d i c a t a , 111 
Material change 

Proven, 1695 
Not proven, 111,387,957,1309 

Passive income, 387 
Pre-1965 i n j u r y , 1498 
Procedure, 748,1498 

PSYCHOLOGICAL CONDITIONS & FACTORS 
A r i s i n g from i n j u r y , 242,573,1542,1669 
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PSYCHOLOGICAL CONDITIONS & FACTORS (continued) 
Compensability 

Major c o n t r i b u t i n g cause t e s t , 132,318,563,716,1042,1185, 
1372,1385,1388,1505,1609,1610,1612,1734,1810,1867 

McGarrah t e s t , 961,1140,1185,1372,1609,1693 
S i g n i f i c a n t preponderance of causation t e s t , 18,1388 
Work & nonwork causation, 18,68,318,1734 

Compensation neurosis, 573 
C r e d i b i l i t y , 1610 
Malingering, 1610 
Perception of work, 1810 
Pr e - e x i s t i n g , not worsened by i n j u r y , 799,1156,1625 
Suidide, 1223 
Symptoms vs. worsening, 1553,1867 
Unscheduled d i s a b i l i t y , 93,450 

RECONSIDERATION 
Abatement order, 1150 
Denied, 22,37,103,122,129,246,438,440,466,741,755,776,1016, 

1073,1134,1553 
Order on, 5,99,201,228,639,949,979,1123,1198,1478,1603,1606, 

1609,1697 

REMAND 
By Board 

Action postponed u n t i l review, 1191 
For c l a r i f i c a t i o n of record, 1076,1086 
For f u r t h e r evidence, 154,162,1096 
Request denied, 21,44,180,182,445,472,494,528,534,619,688, 

723,754,1011,1119,1467,1473,1485,1516,1552,1553,1585,1617, 
1698,1735 

By Court of Appeals 
For c l a r i f i c a t i o n , 805 
For new evidence, 803,1336 
For r e c o n s i d e r a t i o n , 18,563 
Modified Board, 20,455 
Request denied, 787 
Reversed Board, 3,5,9,50,51,54,69,92,95,148,237,240,443,459 

466,565,584,611,633,727,1041,1151,1596,1607 
By Supreme Court, 1473 

REOPENING CLAIM WITHIN ONE YEAR OF DETERMINATION ORDER 
See also: MEDICALLY STATIONARY 
Claim f o r , compared w i t h aggravation, 621 
No longer possible r e l i e f , 621 
Precludes determination of PPD, 543 
Referee's a u t h o r i t y , 194 

REQUEST FOR HEARING 
Denial issued a f t e r , 145 
Dismissal 

For abandonment, a f f i r m e d , 64,1075,1082,1286 
Order denying motion f o r , not f i n a l order, 631 
Premature, 677,1581 
Timeliness, 1249,1260 
With vs. with o u t p r e j u d i c e , 645 

-1938-



SUBJECT INDEX 

REQUEST FOR HEARING (continued) 
Good cause, l a t e f i l i n g 

Shown, 170,582 
Not shown, 170,632,1159 

Issue not r i p e a t hearing not precluded l a t e r , 158 
Production of medical, vocational r e p o r t s , 502 
Time f o r f i l i n g , 225,646,710,1159,1161,1249,1260 

REQUEST FOR REVIEW—BOARD 
See also: JURISDICTION 
Abandoned, 434 
B r i e f i n g , docketing procedure, 749,1221 
Cross Request f o r Review, 1606 
Extension of time f o r b r i e f , 180 
Issues must be st a t e d , 738,749,1119 
Motion t o dismiss denied 

F a i l u r e t o n o t i f y a l l p a r t i e s , 17,726,1210,1566 
F a i l u r e t o ti m e l y request review, 9,28,44,730,1210 

Motion t o d s i q u a l i f y Board members, 1506,1508 
No new issue on review, 1042,1071,1100,1135,1170,1193,1594 
No new theory on review, 1160 
Oral argument, 1693 
Order abated, 1217,1693 
Order of Dismissal,114,120,125,434,466,477,645,646,747, 

992,1138,1209,1236,1516,1697 
Order of Dismissal vacated, 1101,1616 
Premature, 1011 
Service on p a r t i e s , 90,1145,1566 
Standing, 1236 
Timeliness, 125,477,730,1105,1138,1145,1148,1209,1516,1616 
T r a n s c r i p t c o r r e c t e d , 1693 
Withdrawn, 3,7,21,33,103,119,231,244,247,255,443,459,592, 

703,715,741,742,747,749,755,967,991,992,1003,1004,1097, 
1101,1116,1119,1150,1151,1197,1246,1278,1466,1501,1509, 
1551,1596,1607,1664,1702,1703 

RES JUDICATA 
Burden of proof, 290,1509 
Compensability of c o n d i t i o n , 258 
Duty t o exhaust a l t e r n a t i v e theories a t one hearing, 520 
Entitlement t o aggravation r e l i e f must be determined a t 

one proceeding, 490 
Final order not appealed, 93,1271 
Onset vs. continuing r e s p o n s i b i l i t y , 1258 
Protects c o r r e c t and i n c o r r e c t orders, 93 
PTD order not res j u d i c a t a , 111 
S t i p u l a t i o n : e f f e c t , 672 
Successive aggravation claims, 290 

SETTLEMENTS & STIPULATIONS 
Appeal r i g h t s , 943 
Approval denied, 556 
"Bona f i d e dispute" defined, 556,943 
Disputed Claim Settlement 

Approved upon remand from Court of Appeals, 46,119 
Attorneys' fee f o r two f i r m s , 45 
Breach, 943 
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SETTLEMENTS & STIPULATIONS (continued) 
Disputed Claim Settlements (continued) 

E f f e c t on aggravation c l a i m , 541 
E f f e c t on PTD cl a i m , 1271 
Remedy i f d i s s a t i s f i e d , 1671 
Set aside, 669,943 

Not f i n a l u n t i l approved by Referee, 669,1632 
Referee's a u t h o r i t y a t post-settlement hearing, 194 
Referee monitoring n e g o t i a t i o n s , 205 
Res j u d i c a t a 
On aggravation d e n i a l , 672 

SUBJECT WORKERS See NON-SUBJECT/SUBJECT WORKERS 

SUCCESSIVE INJURIES See AGGRAVATION/NEW INJURY 

TEMPORARY TOTAL DISABILITY 
See also: MEDICALLY STATIONARY 
Claimant 1s duty t o cooperate, 1064 
Computation 

Based on actual wages, 5 
. Overtime, 675,1225 

Part-time employment, 1525 
Two jobs a t time of i n j u r y , 473 

Death b e n e f i t s , 135 
Due 

Beginning date, 564,961,1055,1654 
During vocational r e h a b i l i t a t i o n , 655 
Following Opinion & Order, 753 
Insurer's delay i n ob t a i n i n g treatment, 254 

Entitlement under vocational r e h a b i l i t a t i o n , 213 
Group d i s a b i l i t y b e n e f i t s , 961 
In t e r i m compensation 

Aggravation c l a i m , 1246,1294,1581 
Aggravation claim vs. claim i n f i r s t instance, 664,1004 
Claimant r e t i r e d , 859 
Deny or pay, 378 
Due a f t e r 14 days unless accept/deny, 710,859,1238,1306 
I n c l u s i v e dates, 1185,1581 
I n t e r v e n i n g , n o n - i n d u s t r i a l i n j u r y , 30 
Medical v e r i f i c a t i o n , 1294,1340 
No proof of en t i t l e m e n t needed, 724,1004 
Not due where working, 1172 
Notice vs. date of d i s a b i l i t y , 574,664,700,859,1086,1581 
Relationship of c o n d i t i o n t o o r i g i n a l i n j u r y , 1238 
Two insurers pay f o r same period, 1657 

Modified work release 
Job requirements i n excess of r e s t r i c t i o n s , 1130 

Medical v e r i f i c a t i o n 
Defined, 308 
Required, 14,70,551,621,652,961 

None due 
I n j u r y non-disabling, claimant f i r e d , 1495 
No treatment, 267 
Quit work f o r non-medical reasons, 1543 
St a t i o n a r y , not i n vocational r e h a b i l i t a t i o n , 72 
St a t i o n a r y , released t o regular work, 6 

Own Motion cases See: OWN MOTION RELIEF 
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TEMPORARY TOTAL DISABILITY (continued) 
Release f o r regular work, not second j o b , 244,1469,1797 
Simultaneous b e n e f i t s 
PPD and TTD, 738 

Stationary date discussed, 11,252 
Termination 

Date of doctor's l e t t e r , 584,1742 
Deference t o t r e a t i n g doctor, 650 
Determination Order, 114,1055,1077 
Generally, 551,1317 
Medically s t a t i o n a r y , 375,584,661,670,1020,1241,1317 
Refusal of doctor-approved work, 589 
Return t o regular work, 244,1020,1123,1797 
Suspension order, 674 
U n i l a t e r a l , 655,661,670,1020,1123 
Vocational r e h a b i l i t a t i o n , 655,738 

Waiting f o r authorized vocational r e h a b i l i t a t i o n program, 1565 

THIRD PARTY CLAIM 
Attorney's f e e , 1603 
Board's a u t h o r i t y l i m i t e d , 728 
D i s t r i b u t i o n : judgment vs. settlement, 999,1003,1101 
D i s t r i b u t i o n : s t a t u t o r y , 1603 
Hearing before Board, 615 
Insurer's f u t u r e expenditures, 1101,1598,1803,1870 
L e g i s l a t i v e p o l i c y , 1002,1603 
Malpractice (medical) 

Attorney's f e e , 615 Reimbursement t o c a r r i e r , 615, 
Consequences o f , 615,739 

No f i n a l order u n t i l PPD determined, 1504 
Not subject f o r hearing, 998 
Proposed settlement reasonable, 1597 
Review of Board order, 1801,1803 
Settlement—no bar t o f u t u r e b e n e f i t s , 1870 
St a t u t o r y D i s t r i b u t i o n , 734,739,1101,1218,1803 

VOCATIONAL REHABILITATION 
Abuse of d i s c r e t i o n , 1474 
Date of i n j u r y determines a p p l i c a b l e r u l e s , 183,213 
E l i g i b i l i t y : e f f e c t of discharge f o r misconduct, 213 
E l i g i b i l i t y vs. p a r t i c i p a t i o n , 183,240 
I n j u r y during authorized program, 287,1474 
Moving expenses, 761 
Placement decisions 

R e t r o a c t i v i t y , 183 
Scope of review, 183,240 

Remand t o FSD, 213 
Termination, 1474 
Work s k i l l s improvement program, 183 
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ORS 656.023 1746 
ORS 656.027 816,1007,1751 
ORS 656.027(1) 1736 
ORS 656.027(2) 256,1751 
ORS 656.027(7) 1746 
ORS 656.029 1072,1236 
ORS 656.031 816 
ORS 656.041 816 
ORS 656.041(l)(a) 816 
ORS 656.041(2) 816 
ORS 656.052(1) & (2) 1746 
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ORS CITATIONS 
Page(s) 

ORS 656.054 1684 
ORS 656.126(1) 586,1394 
ORS 656.128 318,1007 
ORS 656.154 999,1101,1603,1870 
ORS 656.156(1) 1223 
ORS 656.201(l)(a) 92,1797 
ORS 656.202(2) 213,327,679, 

689,810,999,1757,1814,1870 
ORS 656.204(4) 1886 
ORS 656.205(5) 111 
ORS 656.206(1965) 135 
ORS 656.206 387,1782,1860 
ORS 656.206 to .209 1797 
ORS 656.206(1)(1965) 135,679 
ORS 656.206(l)(a) 304,382,387, 

568,595,626,742,1271,1593,1725 
ORS 656.206(2)(b) 473 
ORS 656.206(2)(a)(b)( 1965) — 1 3 5 
ORS 656.206(3) 54,66,353,382, 

387,450,566,576,595,741,974, 
1035,1068,1107,1124,1146,1267, 
1292,1300,1497,1554,1593,1856, 
1860 

ORS 656.206(5) 387,957 
ORS 656.208(1965)——135 
ORS 656.209—997 
ORS 656.210 473,1525,1657 
ORS 656.210(1965) 135 
ORS 656.210(1) 1797 
ORS 656.210(3) 1305 
ORS 656.212 589 
ORS 656.214 178 
ORS 656.214(l)(a) 1183 
ORS 656.214(2)(f)(g) 1513 
ORS 656.214(4) 679 
ORS 656.214(5) 304,353,1107, 

1299,1350,1677,1686,1705,1782 
ORS 656.218 327 
ORS 656.222 805,997,1543,1686 
ORS 656.226 1886 
ORS 656.236 864 
ORS 656.245 88,131,140,190, 

194,196,218,243,490,582,661, 
679,754,764,955,988,993,1025, 
1089,1159,1160,1252,1257, 
1495,1501,1502,1503,1523, 
1550,1553,1558,1561,1585,1640, 
1642,1654,1660,1702,1729,1741, 
1742 

ORS 656.245(1) —163,168,338,350, 
969,994,1480,1577,1795,1870 

ORS 656.245(2) —168,350,490,591, 
710,994,1267,1480 

ORS 656.245(3) 969 
ORS 656.248(2) 258 
ORS 656.252(1)(d) 1042 

page(s) 
ORS 656.252(4) 1004 
ORS 656.262 378,664,1243,1684 
ORS 656.262(1978) 1204 
ORS 656.262(a) 367 
ORS 656.262(2) 163 
ORS 656.262(3) 689 
ORS 656.262(4) 453,478,859,1481 
ORS 656.262(5) 158,163,308,478, 

621,784,1204 
ORS 656.262(6) 621,782,859,1004, 

1763 
ORS 656.262(7) 782 
ORS 656.262(8) 89,163,308,367, 

784,974,1021,1763 
ORS 656.262(9) 205,375,484,551, 

558,661,943,1141,1238,1243,1246, 
1343,1469,1763,1768 

ORS 656.263(6) 453 
ORS 656.265 971,980,1072,1185,1517 
ORS 656.265(1)—225,342,357,792 
ORS 656.265(2) 225 
ORS 656.265(3) 225 
ORS 656.265(4)(a) 342 
ORS 656.265(4)(c) 1302 
ORS 656.268 69,81,116,201,218, 

234,242,252,278,543,564,594,669, 
674,703,714,718,751,950,988,1041, 
1060,1128,1130,1166,1171,1175, 
1243,1464,1506,1632,1654,1680, 
1814 

ORS 656.268(1) 375,543,1093,1565 
ORS 656.268(2) 114,375,551,661, 

1020,1141,1343,1481 
ORS 656.268(2)(1975) 1204 
ORS 656.268(3) 375,773,796 
ORS 656.268(3)(1977) 655 
ORS 656.268(4)——116,655,738,1141 
ORS 656.268(4)(1977) 655 
ORS 656.268(5)—655,738,1093,1782 
ORS 656.271 — 116 
ORS 656.271(1) 536,621,1814 
ORS 656.271(2) 536 
ORS 656.272(9) 1583 
ORS 656.273—267,543,734,738, 

820,1281,1561,1573,1721,1814 
ORS 656.273(1) 70,194,290,541,543, 
• 621,710,820,988,1340 
ORS 656.273(2) 308,490,710 
ORS 656.273(3) 70,258,453,621, 

629,988,1160,1632,1685 
ORS 656.273(3)(a)(b)(c) 116 
ORS 656.273(4) 114,252 
ORS 656.273(4)(b) 116 
ORS 656.273(4) (b)(c) (1975) — 1 2 0 4 
ORS 656.273(6)—14,70,281,490,551, 

573,621,664,710,988,1055,1160, 
1238,1248,1294,1590,1632,1654, 
1814 
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ORS 
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ORS 656.273(7) 140,145,252, 
621,820 

ORS 656.278 to .597 998,999 
ORS 656.278 88,243,254,434, 

440,441,442,443,444,445,536, 
734,769,810,993,1199,1204, 
1212,1222,1464,1479,1480, 
1498,1502,1503,1551A,1553, 
1558,1560,1577,1595,1596, 
1638,1782 

ORS 656.278(1) 1309 
ORS 656.278(3) 1309 
ORS 656.278(5) — 1 2 7 1 
ORS 656.278(5)(a) 127 
ORS 656.282 1577 
ORS 656.282(8) — 2 0 5 
ORS 656.283—183,252,703,761, 

998,1309,1480,1498,1502,1553, 
1558,1577,1671 

ORS 656.283(1) 183,387,1160, 
1249,1474 

ORS 556.283(l)(a) to (d)-—240 
ORS 656.283(l)(d) — 1 4 7 4 
ORS 656.283(2) 1249,1260 
ORS 656.283(3)—-710 
ORS 656.283(6) 90,634,1042, 

1621,1642 
ORS 656.284 810 
ORS 656.284(6)—-810 
ORS 656.286(1) 810 
ORS 656.286(2) — -80 
ORS 656.288(3)(pre-1966)—810 
ORS 656.289 1480,1553,1577 
ORS 656.289(3)—9,17,44,730,943,965, 

1105,1145,1616,1671 
ORS 656.289(4) 45,46,114,556,943, 

1271 
ORS 656.294 532 
ORS 656.295 196,387,531,703,749, 

965,1558,1671,1771 
ORS 656.295(2) 9,17,44,1566 
ORS 656.295(4) 213 
ORS 656.295(5) 445,513,528,534, 

619,787,1119,1191,1336,1466,1467, 
1485,1514,1590,1617,1735 

ORS 656.295(8) 1278,1331 
ORS 656.298 1771,1801,1819 
ORS 656.298(1) 1331,1803 
ORS 656.298(6)—787,799,803,853, 

1325,1336,1343,1514,1774,1810, 
1849 

ORS 656.307 81,116,141,295,357, 
558,884,955,969,995,1130,1204, 
1236,1252,1487,1543,1563,1574, 
1638,1738,1803 

CITATIONS 
page(s) 

ORS 656.307(1)——314,439 
ORS 656.310(l)(a) 792 
ORS 656.313—— 1,247,327,1819 
ORS 656.313(1) —-327,1686,1771,1819 
ORS 656.313(2) 1657,1686 
ORS 656.313(3) 163,1819 
ORS 656.319—225,252,868,1160, 

1249,1260 
ORS 656.319(1) 582,646,1638 
ORS 656.319(1)(a)(b)—1249 
ORS 656.319(1)(b) 632 
ORS 656.319(2) —114,621,645 
ORS 656.325 258,674,1107 
ORS 656.325(1) 367,1042 
ORS 656.325(1),(2) & (3) — 1 0 7 8 
ORS 656.325(3) 974 
ORS 656.325(4) —-1078 
ORS 656.325(5) —589,661,1020 
ORS 656.381(1) 181 
ORS 656.382 1021,1703,1759 
ORS 656.382(1) —5,163,202,205, 

551,558,700,943,1055,1141, 
1240,1305,1481,1693,1703,1768 

ORS 656.382(2) 6,51,57,80,202, 
232,241,357,441,484,493,588,' 
661,723,738,782,1185,1321,1323, 
1487,1521,1551,1768,1791,1867 

ORS 656.382(4) — — 1768 
ORS 656.386 338,1759 
ORS 656.386(1)—6,205,357,367, 

824,831,1028,1563,1867 
ORS 656.386(2)— 47,48,51,824, 

1021,1028,1141,1551A 
ORS 656.388(2) —531,1759 
ORS 656.388(3) 1551A 
ORS 656.388(4) 1603 
ORS 656.410 810 
ORS 656.456(1)(1965) — 1 3 5 
ORS 656.487 1597 
ORS 656.576 to .595—1603,1803,1870 
ORS 656.578—739,999,1101,1603 
ORS 656.580(1) 1870 
ORS 656.580(2) 615 
ORS 656.587-—728,999,1101,1597, 

1603,1803,1870 
ORS 656.591(1) 1870 
ORS 656.591(2) 1870 
ORS 656.593 615,1003,1101, 

1197,1597,1801,1803 
ORS 656.593(1)—734,999,1003, 

1218,1598,1603 
ORS 656.593(1)(a)—728,1101,1603 
ORS 656.593(l)(a)(b)(c)- —1504 
ORS 656.593(1)(b) 1101,1218 
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ORS CITATIONS 
page(s) 

ORS 656.593(l)(c) 734,739,999, 
1101,1598,1803,1870 

ORS 656.593(1)(d) 728,734,739, 
1101,1803,1870 

ORS 656.593(l)(a) to ( d ) — 9 9 9 
ORS 656.593(2) 999,1870 
ORS 656.593(3) 728,998,999,1803 
ORS 656.704—531,532,1801,1803 
ORS 656.704(1) 387 
ORS 656.704(2) 73,314,439 
ORS 656.704(3) 1803 
ORS 656.708 810 
ORS 656.708(3) 314 
ORS 656.712 1514 
ORS 656.726 810,1768 
ORS 656.726(3) 258 
ORS 656.726(3)(f) 211,1012,1017 

Page(s) 
656.726(3)(g) 314. 
656.726(5) 634,1042 
656.728 213 
656.728(3) 1598 
656.728(6) 761 
656.740(1) — 1 5 8 3 
656.794(3) 258 
656.802 et seq—1372,1774 
656.802 1263 
656.802(1) 68,77 
656.802(1) (a)—318,359,689, 

853,868,961,1094,1133,1372,1388, 
1721,1728,1810,1829 

ORS 656.804 868 
656.807 1034 
656.807(1) 646,859,1185,1814 
656.807(1) (2) (4) (1975)—971 
656.807(3)(4) 859 

ORS 
ORS 
ORS 
ORS 
ORS 
ORS 
ORS 
ORS 
ORS 
ORS 
ORS 

ORS 
ORS 
ORS 
ORS 

ADMINISTRATIVE RULE CITATIONS 
paqe(s) page(s) 

OAR 436-29-210(2) 367 OAR 436-61-050(4) 149 
OAR 436-54-040 1684 OAR 436-61-060 183 
OAR 436-54-040(c) & (d) 1684 OAR 436-61-100(3) 213 
OAR 436-54-212 5,1225 OAR 436-61-100(6)(b) -183 
OAR 436-54-212(2)(f) 473 OAR 436-61-110(2) 183 
OAR 436-54-212(3)(a) & ( i ) 675 OAR 436-61-150(2) 655 
OAR 436-54-222- 589 OAR 436-61-160(5) 1474 
OAR 436-54-222(l)(2)(3)(5)(6)(b)—589 OAR 436-61-410 655 
OAR 436-54-225(1) 1612 OAR 436-61-410(1)(2) 655 
OAR 436-54-245(4) 952 OAR 436-61-410(3) 149 
OAR 436-54-270 350 OAR 436-61-410(5) 655 
OAR 436-54-270(2)(a)(b) 952 OAR 436-61-420 655 
OAR 436-54-281 367,1654 OAR 436-61-420(1) -655 
OAR 436-54-281(l)(a) 367 • OAR 436-61-981 1565 
OAR 436-54-281(5) 367 OAR 436-61-998(1) & (2) 761 
OAR 54-281(7) 1078 OAR 436-65-010 950 
OAR 436-54-283 258,1654 OAR 436-65-225(2) 387 
OAR 436-54-283(2)(a) & (c) 367 OAR 436-65-501 to 532 17 
OAR 436-54-283(3) 367 OAR 436-65-502(1) & (3) 1136 
OAR 436-54-283(5) 367 OAR 436-65-505 1676 
OAR 436-54-286 674 OAR 436-65-510 1676 
OAR 436-54-305(4)(5) 1577 OAR 436-64-515(7) 1676 
OAR 436-54-310(6) 163 OAR 436-65-520 516,1193,1733 
OAR 436-54-310(7) 764 OAR 436-65-530 1733. 
OAR 436-54-315 1525 OAR 436-65-530(l)(a) & ( i ) —1193,1579 
OAR 436-54-320 100,249,267,655, OAR 436-65-530(2) (a) & ( i ) —1193,1579 

796,1137,1525,1640 OAR 436-65-530(2)(b) & (c) —1193,1579 
OAR 436-54-320(l)(a) 1074 OAR 436-65-530(3) —1193,1579,1676 
OAR 436-54-332 868,1204,1738 OAR 436-65-530(5)—-1193,1579,1676 
OAR 436-61-004(4) 183 OAR 436-65-530(5)(a) 17 
OAR 436-61-010(13) (c) 213 OAR 436-65-532(4) 150,686 
OAR 436-61-020(6) (c) 1565 OAR 436-65-535 et seq_ 283 
OAR 436-61-050(4) 149 OAR 436-65-545 1183 
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ADMINISTRATIVE RULE 
page(s) 

OAR 436-65-548 1183 
OAR 436-65-549 150 
OAR 436-65-550 54 
OAR 436-65-550(1) 25 
OAR 436-65-550(1)(c) 634 
OAR 436-65-550(2)——211 
OAR 436-65-555 54 
OAR 436-65-555(4)(5) 634 
OAR 436-65-558 150 
OAR 436-65-559 231 
OAR 436-65-565(3) 125,560 
OAR 436-65-565 1513 
OAR 436-65-565(2) -1513 
OAR 436-65-600 et seq——7,8,34,66, 

99,100,145,172,183,213,223,228,267, 
277,279,280,496,504,506,527,529, 
537,539,540,568,572,647,671,700, 
702,742,769,772,776,967,968,974, 
985,1021,1046,1093,1100,1106,1114, 
1120,1124,1126,1130,1136,1146, 
1149,1170,1171,1178,1179,1180, 
1181,1200,1227,1232,1267,1279, 
1292,1299,1350,1486,1489,1497, 
1518,1521,1554,1624,1658,1677, 
1725,1757 

OAR 436-65-600 to 608 84,495 
OAR 436-65-601(1)——66 
OAR 436-65-600(1)(2)(a)(b) — 1 3 5 0 
OAR 436-65-600(3)(e) 1757 
OAR 436-65-601(1) to (4) 1350 
OAR 436-65-601(3) 66 
OAR 436-65-601(4) 19 
OAR 436-65-602 19,66,671,702,717, 

772,776,1012,1017,1114,1521,1705 
OAR 436-65-602(2) —-1350 
OAR 436-65-602 to 608 1350 
OAR 436-65-603—19,66,671,702,717, 

772,776,1012,1017,1114,1521 
OAR 436-65-603(2)—-1705 
OAR 436-65-604 19,671,702,717, 

776,1012,1017,1521 
OAR 436-65-604(4) 66 
OAR 436-65-605—-19,66,280,702,717, 

772,776,1012,1017,1521 
OAR 436-65-605(2)(a) 145 
OAR 436-65-605(2)(b) 1299 
OAR 436-65-606 19,66,717,1017, 

1350 
OAR 436-65-607 717,1017,1106 
OAR 436-65-607(1) to (6) — 1 1 0 7 
OAR 436-65-607(6) 66 
OAR 436-65-607(4)(5)(6) 1106 
OAR 436-65-608 19,66,671,702,717, 

772,776,1012,1017,1705 
OAR 436-65-608(3)(a) 1757 

CITATIONS 
Page(s) 

OAR 436-65-615(2) 1677 
OAR 436-65-620 671 
OAR 436-65-630(2) 211 
OAR 436-65-675 19,84 
OAR 436-65-680 et sea, 88 
OAR 436-65-700 595 
OAR 436-65-700(4) 387 
OAR 436-65-700(5) — — 3 8 7 
OAR 436-69 1014 
OAR 436-69-003 258 
OAR 436-69-101(1) 741,1004 
OAR 436-69-130 11 
OAR 436-69-201 1642,1703 
OAR 436-69-210 367 
OAR 436-69-210(1) 367 
OAR 436-69-215(1) 974 
OAR 436-69-335—1795 
OAR 436-69-401 et seq_ 168 
OAR 436-69-401(21- 952 
OAR 436-69-501 227,258 
OAR 436-69-510 -258,612 
OAR 436-69-510 et seg_- 1014 
OAR 436-69-601——974 
OAR 436-69-610(1) 367 
OAR 436-69-801 258 
OAR 436-83-010 387 
OAR 436-83-120 163 
OAR 436-83-200 1249,1260 
OAR 436-83-220 1632 
OAR 436-83-230 1294 
OAR 436-83-310 677,1285,1608 
OAR 436-83-315——90 
OAR 436-83-400 634 
OAR 436-83-400(3) 25,40,612,634, 

655,1185,1271,1469,1556,1590 
OAR 436-83-400(5) 90,1620 
OAR 436-83-460 502,612,679, 

1469,1658 
OAR 436-83-480(2) 803 
OAR 436-83-700(2) 730,1105, 

1145,1616 
OAR 436-83-702(3)——1525 
OAR 436-83-720(1) 21,1585 
OAR 436-83-720(G) 1336 
OAR 436-83-810(1)(d) 1679 
OAR 436-83-820 1498,1551A 
OAR 438-22-100 283 
OAR 438-47-010—— 232 
OAR 438-47-010(2) 35,181,531, 

1019,1278,1551A,1603,1640 
OAR 438-47-010(5)—-1551A 
OAR 438-47-015 1551A 
OAR 438-47-020—196,531,564 
OAR 438-47-020(1)(a) 531 
OAR 438-47-025 80 
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OAR 438-47. 
1305 

OAR 438-47 
OAR 438-47 
OAR 438-47 
OAR 438-47 

584,614 
OAR 438-47 
OAR 438-47 
OAR 438-47 
OAR 438-47 

ADMINISTRATIVE 
p &ge(s) 

•030——700,1028,1141, 

.040 1093 
•040(2) -614 
.045 37,47,51 
•045(1) 48,510, 

.050 255 
-055 51,80 
-070(1) 127 
-070(2) 433,1551A 

RULE CITATIONS 

OAR 438-47-
OAR 438-47' 
OAR 438-47. 
OAR 438-65. 
OAR 438-65. 
OAR 438-82 
OAR 438-82 
OAR 438-83 
OAR 438-83 

page(s) 
•090 1487 
•090(1)——123,723 
.095 615,1603 

1012,1017 
-501 to 532—477,482 
•035 1576 
.040 1576 
-810(1) (d) 1212 
-810(l)(b) 1212 

Larson, The Law 

Larson, Workmen 
1 Larson, WCL, 

Larson 
Larson 
Larson 
Larson 
Larson 
Larson 
Larson 
Larson 
Larson 
Larson 
Larson 
Larson 

1A Larson, 
1A Larson, 
1A Larson, 
IB Larson, 
IB Larson, 
1C Larson, 
1C Larson, 
1C Larson, 
1C Larson, 
1C Larson, 

1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 

WCL, 
WCL, 
WCL, 
WCL, 
WCL, 
WCL, 
WCL, 
WCL, 
WCL , 
WCL, 
WCL , 
WCL, 
WCL, 
WCL, 
WCL, 
WCL, 
WCL, 
WCL 
WCL, 
WCL, 
WCL, 
WCL, 

2 Larson, WCL, 
2 Larson, WCL, 
2A Larson, WCL, 
2A Larson, WCL, 
3 Larson, WCL, 
4 Larson, WCL, 

LARSON CITATIONS 
page(s) 

of Workmen 1 s Compensation, §27.33 (1979) 
1263 

's Compensation Law 3-4, §6.40 1709 
§7.00 ( 1 9 7 8 ) — - 1788 
§10.31 (1978) 1788 
§12.11 (1978) — 1 7 8 8 
3-358, §13 (1978) 1116 
3- 353, §13.11 — — 1 1 1 6 
4- 3, §15.11 1709 
4-42 to 4-43, §15.15 1709 
4-64, §15.41 (n.7) 1709 
4-70, §15.41 (1978) 1709 
§17.40 1304 

§19.24 448 
§50.25 (1980) 1751 

§50.44 (1980) 1751 
3-3 tp 3-10, §6.20 et se£. 1709 
3-11, §7.00 et se£. 1709 
5-71, §22.200 (1979) 1314 
7-7, §37.20 689 
§45.31(a) 1839 
, §44.00 1839 
§44.33(b) 1839 
§44.35 1839 
§45.23 — 1 8 3 9 
§46.30 1839 

§61.31(c) (1980) 473 
15-523, §57.21 — 3 8 7 
§72.70 (1982) 615 
§71.10, §71.20 (1981) 739 

15-523, §81.33 ( 1 9 7 6 ) — 3 8 7 
§95.12 (1976) 158,868,884,1333,1471 
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OWN MOTION JURISDICTION 
The f o l l o w i n g Board d e c i s i o n s under Own Motion J u r i s d i c t i o n a r e 
not p u b l i s h e d i n t h i s volume. They a r e l i s t e d h e r e a c c o r d i n g t o 
t h e a c t i o n t a k e n . These d e c i s i o n s may be o r d e r e d from t h e Workers' 
Compensation Board u s i n g t h e numbers p r o v i d e d . 
JANUARY-MARCH 
AFFIRMATION OF MEDICAL 

RIGHTS (Jan.-March) 
W.B. Hickman, 82-20-S 

AMENDMENT (Jan.-March) 
J . L . G r o v e r , 81-0309M 
P. Holmstrom, 81-0277M 
H.C. J o n e s , 81-0233M 
H.S. L o v e l l , 81-0037M 
G. Moore, 81-0196M 
G. R e y n o l d s , 81-0312M 
W. S l a t e r , 82-0008M 
J . S t o c k t o n , 81-0296M 

DENIED (Jan.-March) 
D. Anderson, 82-0033M 
N. B i r d , 82-0022M 
W. B u r t o n , 81-0280M 
B. C a s p e r , 82-0005M 
J . Connor, 81-0097M 
M.A. G o t c h a l l , 81-0003M 
H. H. Hay, 82-0007M 
D. J a m i s o n , 82-0018M 
L . Johnson, 82-0036M 
J . L . Kammerzel 1 , 82-0026M 
R. L e e , 81-0188M 
N. Leno, 82-0031M 
D. McMahon, 81-0156M 
G.L. M i l l e r , 82-0030M 
J . M u l l , 82-0037M 
G. R e y n o l d s , 81-0312M 

(Dec. 7, 1981) 
A.V. Sm i t h , 82-0029M 
M. S t u t t e r s , 82-0001M 
W. S u l l i v a n , 82-0002M 
E. Wendlandt, 82-0055M 

DETERMINATION (Jan.-March) 
M. B a r r , 82-0020M 
T. Beacham, 81-0272M 
A. B i c e , 82-0044M . 
W. B u c k l e y , 81-0329M 
K. Chace, 81-0251M 
I . C o r n e l i u s , 82-0049M 
C. C r u t c h f i e l d , 82-0048M 
W. Donovan, 82-0014M 
J . F . Eby, 81-0249M 
N. E s p i n o z a , 81-0146M 
R. G e r l i t z , 81-0114M 
E. Grady, 81-0248M 

DETERMINATION ( C o n t i n u e d ) 
J . L . G r o v e r , 81-0309M 
J . Helm, 81-0274M 
J . Holmes, J r . , 81-0034M 
B. J o n e s , 82-0043M 
A. L a n d e r s I I , 81-0265M 
H.S. L o v e l l , 81-0037M 
A. Lozano, 82-0028M 
P. L u n s f o r d , 81-0322M 
G. Males, 82-0013M 
S. M a t t i e , 81-0328M 
R. M c L a u g h l i n , J r . , 81-0063M 
J . M e l c h e r , 81-0041M 
G. Moore, 81-0196M 
J . J . O x f o r d , 82-0004M 
R. Rahm, 81-0287M 
W. R i t c h i e , 82-0053M 
D. Sharp, 81-0126M 
W.M. S l a t e r , 82-0008M 
M. Smith, 82-0021M 
J . S t o c k t o n , 81-0296M 
J.C. Stone, 82-0034M 
W. V a n d e r p o o l , 81-0211M 
B. E. W a l l a c e , 81-0104M 
L.M. White, 81-0247M 

REFERRED FOR HEARING (Jan. - M a r c h ) 
L.O. B e r n a r d i , 81-0302M 
R.C. E a r l , 82-0009M 
D. K e a r n s , 82-0016M 
R. M i n t z , 81-0332M 
E. Nixon, 81-0230M 
P.W. T e r r e l l , 82-0024M 
W.J. Thomas, 82-0040M 
R.A. Young, 82-0017M 

REOPENED (Jan.-March) 
D. B a s s , 82-0056M 
L.W. B r u c e , 81-0044M 
W.H. Donovan, 82-0014M 
M.E. E p l e y , 82-0006M 
J . F a u l k , 81-0217M 
D. F r a n k e , 82-0039M 
E. I m b l e r , 82-0010M 
R.R. L e e , 81-0142M 
K. Nuse, 81-0271M 
L. Seehawer, 81-0331M 
H. S h a f f e r , 82-0015M 
T. T a s k i n e n , 81-0283M 
C. J . T u r n e r , 81-0325M 
A. W i r f s , 82-0027M 
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Own Motion J u r i s d i c t i o n ( c o n t i n u e d ) 
APRIL-JUNE 
Amendment 

B l a c k e t e r , Kenneth R., 81-0294M 
Helm, J a c o b , 81-0274M 
H u t c h i n s o n , James W., 82-0052M 
L a n d e r s I I , A r t h u r , 81-0265M 
M a r t i n , James A., 82-0054M 
S t o c k t o n , J a c k , 81-0296M 
Youn t s , Thomas, 81-0299M 

D e f e r r e d A c t i o n 
Hubbard, Ray, 82-0100M 
K i n g , Randy, 82-0134M 
O ' H a l l o r a n , John J . , 82-0051M 

Denied 
Amato, J o e , 82-0120M 
Anderson, M i l t o n , 82-0111M 
Armstrong, Ray A., 82-0072M 
B a l l , C l i n t o n , 82-0109M 
B e r r y , Dan, 82-0075M 
Bowman, L e i g h t o n , 82-0133M 
C a r t e r , V e r l a , 82-0096M 
C e j k a , Edwin, 82-0092M 
C h y t k a , Lawrence, 82-0057M 
C o r n e l i u s , I r e n e , 82-0049M 
Crowder, W a l l a c e E . , 81-0179M 
Deaton, Dennis 6., 82-0139M 
F i e l d s , Verna R., 81-0168M 
F i v e c o a t s , R a i c h a r d , 82-0099M 
Ga d b e r r y , C a r l , 82-0091M 
G a r r i s o n , S u s an, 82-0090M 
Golden, Nancy, 82-0119M 
H a r r i s , L e s l i e , 82-0076M 
H e n d r i c k s o n , Roland, 82-0062M 
Hi i i z e n g a , Andrew C , 82-0114M 
H u t c h c r o f t , L o r n a , 82-123M 
J a c k s o n , Howard W., 82-0132M 
Jerome, D a v i d E . , 82-0137M 
K o p p l i n , G l e n , 82-0059M 
L e w i s , R u s s e l l , 81-0295M 
L i n d s a y , Edward, 82-0113M 
M a r t i n , L a V e l l e G., 81-0028M 
McComb, F l o r e n c e G., 82-0081M 
M e r r i t t , A l f r e d , 81-0289M 
Minor, Ted, 82-0047M 
Osborne, A l v y , 82-0023M 
Ozan, F r e d , 81-0001M 
R i c h a r d s , Herb, 82-0084M 
S c r a m s t a d , K a t h l e e n , 82-0045M 
S e i b t , C h a r l e s , 82-0066M 
S t i n n e t t , J u d i t h , 82-0058M 
T a l l , Donald, 82-0095M 
Toews, V i o l a 

Denied ( c o n t i n u e d ) 
Townsend, R a n d a l l , 82-0078M 
Van Dehey, R i c h a r d , 82-0110M 
V o l z , Theodore, 82-0061M 
Watson, A l e x , 81-0209M 
W e i s s , M o r r i s , 81-0306M 

D e t e r m i n a t i o n 
Barrows, John, 82-0067M 
B e s s , John, 82-0071M 
B l a c k e t e r , Kenneth, 81-0294M 
Bogard, L a r r y , 82-0140M 
Branson, James R., 82-0094M 
Burke, M u r i e l M., 82-0060M 
Cantu, M a r i a , 82-122M 
C a u d e l l , L e o n a r d , 82-0131M 
C o l e , Norma, 82-0068M 
Cook, D a l t a , 82-0106M 
D a v i s , Dorothy, 80-0004M 
D i c k e r s o n , Ruby L e e , 82-0098M 
Fanger, Herman, 81-0318M 
G a t c h e l l , F l o y d , 82-0115M 
Getman, Gary, 82-0070M 
Graham, E l d r i d g e , 82-0035M 
Gregor, R o b e r t , 82-0125M 
H e w i t t , R o b e r t , 82-0086M 
Hopkins, D a v i d C , 82-0082M 
Howel l , W i l l i a m B., 81-0074M 
Huggins, Wei don, 82-0088M 
H u t c h i n s o n , C h a r l e s , 82-0101M 
J a c k s o n , W. S t o n e w a l l , 82-0124M 
Ja c o b , P e t e r D., 82-0104M 
J o h n s , J o s e p h , 82-0065M 
Johnson, Cordy A., 82-0093M 
K a s e r , S t e v e n , 80-0002M 
L e e , R a l p h , 81-142M 
M a r t i n , L a V e l l e G., 81-0028M 
McGrory, Thelma, 82-0130M 
Mehl, W i l l i a m , 82-0135M 
Molchanoff, E t h e l , 81-0196M 
Monroe, Dean C , 81-0245M 
Nash, R o b e r t A., 81-0011M 
Owen, C h a r l i e , 82-0050M 
P h i p p s , I v a n , 81-0014M 
R a d l e y , L o u i s e , 82-0136M 
Smith, Tony H., 81-0025M 
S y l v e s t e r , L e r o y , 81-0094M 
T a y l o r , Greg, 82-0129M 
T i l a , Raimo K., 81-0057M 
Todd, Ma r v i n , 81-0033M 
Van Mechelen, Gene, 81-0225M 
Walden, James, 82-0077M 
Wortman, S t a n l e y , 82-0118M 
Young, B r y a n , 82-0102M 
Younts, Thomas M., 81-0299M 
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OWN MOTION JURISDICTION 
( c o n t i n u e d ) 

APRIL-JUNE 
D i s m i s s e d 

F e v e c , Ruth, 81-0153M 
Reopened 

Buckingham, W i l l i a m , 81-0270M 
Creamer, Eugene, 80-7555 
D i l l w o r t h , W i l l i a m , 81-0116M 
Durlam, Eugene, 82-0079M 
Hamm, James E . , 81-0303M 
H u t c h i n s o n , James W., 82-0052M 
Owen, C h a r l i e , 82-0050M 
K i r c h o f f , Rex, 82-0089M 
McMahon, B e t t y J . , 81-0059M 
P e o p l e s , C h a r l e s 0., 82—0012M 
S t e a r n s , James, 82-0127M 
Woock, Robert F., 82-0126M 
Z e i g e r , F r i t z , 82-0064M 

V a c a t e d D e t e r m i n a t i o n 
Y a t e s , Thomas, 81-0076M 

JULY-SEPTEMBER 
Amendment 

J a c k s o n , W. S t o n e w a l l , 81-0124M 
Schmidt, Donald C , 82-0141M 
T a l l , Donald, 82-0095M 
T a l l , Donald, 82-0095M 
V a n d e r s c h u e r e , 82-0025M 
Van Mechelen, Gene, 81-0225M 

D e f e r r e d A c t i o n 
A l s a b r o o k , W i l l i a m , 82-0144M 
Hubbs, Warren, 82-0171M 
Ox f o r d , Anderson G., 82-0158M 
P h i l l i p s , C l i f f o r d , 82-0156M 
Reed, A l l e n , 82-0155M 
Simpson, Gwen, 82-0178M 
W i l l i a m s , M i l d r e d , 82-0167M 

Denied 
A a r n a s , Marianne, 81-0279M 
B a i l e y , J u d i t h , 82-0112M 
B e r n a r d i , L a r r y 0., 81-0302M 
Browning, H a r o l d L . , 81-0053M 
Chace, Kenneth, 81-0251M 
Cooper, Edward D., 82-0148M 
C u t b u r t h , L e e , 82-0177M 
Dyer, C l a r a Rose, 82-0172M 
F o s s , J o e , 82-0233M 
Fr a n k o , L i n d a , 82-0170M 
K i l s o w , Karen S., 82-0208M 
L e w i s , Ross C , 82-0222M 
L e w i s , W.A., 82-0160M 

JULY-SEPTEMBER ( c o n t . ) 
Denied ( c o n t . ) 

L o f t o n , C a l v i n , 82-0169M 
O l s o n , L o r i n g , 82-0146M 
P a r k e r , Roland W., 82-0159M 
P e t e r s o n , Ronald, 82-0173M 
P u r v i n e , C l a r e n c e , 82-0161M 
S t . Onge, J i m , 82-0165M 
S e i b t , C h a r l e s , 82-0066M 
Simmons, Noral K., 82-0184M 
S l a t e r , W i l b u r , 82-0008M 
Smith, C h a r l e s , 82-0236M 
Sorens o n , W a l t e r , 82-0194M 
Spooner, C a r l t o n A., 81-0060M 
Zimmerman, W a l t e r , 82-0166M 

D e t e r m i n a t i o n 
Armstrong, P h i l , 82-0179M 
B a l d w i n , R o b e r t , 82-0204M 
Ba r r o n g , Bobby, 82-0149M 
B e l l , 01 en A., 82-0150M 
Bodda, Harvey, 82-0154M 
Buckingham, W i l l i a m , 81-0270M 
D e r r i c k , R i c h a r d , 82-0205M 
D i l l a r d , D e n n i s , 82-0203M 
Donaldson, R i c h a r d , 81-0167M 
F a i r c h i l d , Edward, 82-0192M 
Gardner, John, 82-0187M 
Garnek, John L . , 82-0188M 
H a r t , John, 82-0202M 
Harvey, James, 82-0214M 
Howard, Ann, 82-0212M 
I d l e w i n e , James, 81-0197M 
Johnson, C a r l M., 81-0065M 
J o n e s , Buck, 82-0183M 
J o n e s , Leo V., 82-0164M 
Kemmerer, Kenneth, 82-0189M 
Kennedy, E a r l , 82-0226M 
K e y s e r , John, 82-0191M 
K i r c h h o f f , Rex, 82-0089M 
L i n d s l e y , S t a n l e y , 81-0064M 
Marley, John, S r . , 82-0107M 
M c A l l i s t e r , L e o n a r d , 82-0200M 
McMichael, C a r l o t t a ' , 82-0216M 
Milano, C a t h e r i n e , 82-0230M 
M i l l e r , Gene, 82-0206M 
N e i b e r t , W i l l i a m , 82-0152M 
Norton, A l b e r t a A., 81-0129M 
Ohman, C h r i s t o p h e r , 81-0127M 
Osborne, Ron, 82-0223M 
R a c k l e y , Andy G., 82-0153M 
Rathman, R o b e r t , 82-0219M 
R e y n o l d s , G e r a l d i n e , 81-0312M 
R i c h a r d s , W i l l i a m , 82-0196M 
Schmidt, Donald C , 82-0141M 
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OWN MOTION JURISDICTION 

(continued) 

JULY-SEPTEMBER (cont.) 
Determination (cont.) 
Seehawer, Lyle, 81-0331M 
Shaw, Albert, 82-0180M 
Smith, Dorothy, 82-0151M 
Smith, Walter, 82-0181M 
Souder, Steven, 81-0313M 
Starr, Jerry, 82-0190M 
Walton, Bennie, 82-0218M 
Warberg, Gladys, 82-0128M 
Weis, Adeline, 82-0198M 
White, James, 82-0225M 
Williams, Mary, 82-0197M 
Wilmoth, Vyron, 82-0145M 
Woock, Robert, 82-0126M 
Zeiger, F r i t z , 82-0064M 

Interim Order 
M i l l e r , Edward 0., 79-03231 

& 82-0210M 
Order on Reconsideration 

Jones, Buck, 82-0043M 

Referred f o r Hearing 
Barnes, Diane Lee, 82-0042M 
Barnett, Jeffrey, 82-0237M 
Cary, Dwayne, 82-0174M 
Hayes, Harry, 82-0229M 
Kildow, Karen, 82-0208M 
King, Randy, 82-0134M 
Long, Thomas G., 81-0157M 
P h i l l i p s , C l i f f o r d , 82-0156M 
Shine, Pat, 82-0228M, 81-08682 

& 81-09946 
Reopened 
Clemons, Richard E., 82-0185M 
Mabe, William R., 80-10949 
Vanderschuere, Victor, 82-0025M 
Wantowski, John, 82-0235M 
Weber, Donald F., 81-0089M 

Vacated Determination 
Jones, Leo V., 82-0164M 
Shaw, Albert, 82-0180M 

OCTOBER-DECEMBER 
Action Deferred 

Frear, James, 82-0291M 
McGee, Vivian, 82-0300M 
Nicholson, Karen, 82-0285M 
Richards, Herb, 82-0084M 

OCTOBER-DECEMBER (cont.) 
Determination 

Aleshire, Clara, 81-0203M 
Barlup, Gerald, 81-0290M 
Bolin, Paul, 82-0321M 
Bott, Katherine, 82-0234M 
Casciato, Arthur, 82-0301M 
Casey, Warren, 81-0154M 
Clay, J e t t i e May, 82-0283M 
Cook, Harold, 81-0323M 
Corliss, P h i l l i p , 82-0315M 
Dankenbring, Donald, 82-0296M 
Doddroe, Robert, 82-262M 
Elwell, John, 81-0320M 
Epley, Marvin, 82-0006M 
Fennimore, Edgar, 82-0302M 
Fitzgerald, Larry, 82-0254M 
Fraley, Mary, 82-0266M 
Frost, Robert, 82-0306M 
Gatchell, Floyd, 82-0115M 
Harshman, William, 81-0288M 
H i l l s , Frank, 82-0232M 
Hylton, Bobby Gene, 82-0215M 
Imbler, Edward, 82-0010M 
Kreinheder, Terry, 82-0257M 
LoPiparo, P h i l l i p , 82-0294M 
McKeever, Willow, 82-0271M 
M i l l e r , David, 81-0301M 
Mi shier, Marilee, 82-0293M 
Peoples, Charles, 82-0012M 
Perkins, Randy, 82-0242M 
Pershall, William, 82-0304M 
Peyton, Gary, 82-0253M 
Pickett, Michael, 82-0241M 
Pinkley, Mary, 82-0305M 
Potter, Gary, 82-0279M 
Pyle, William, 81-0123M 
Robertson, David, 81-0130M 
Rogers, Ronald, 81-0311M 
St. James, Lowrie, 82-0280M 
Sampson, James, 82-0267M 
Slater, Wilbur, 82-0008M 
Smith, Richard, 82-0240M 
Spokely, Donna, 82-0239M 
Stearns, James, 82-0127M 
Stevens, Donald, 82-0263M 
T a l l , Donald, 82-0095M 
Tonkin, Thomas, 82-0312M 
Vincent, Richard, 81-0261M 
Vineyard, Robert, 82-0168M 
Yauney, Jerry, 82-0317M 
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OWN MOTION JURISDICTION 

(continued) 

OCTOBER-DECEMBER (cont.) 
Determination or Order Amended 
Casey, Warren, 81-0154M 
Clay, J e t t i e May, 82-0283M 
Davis, Jefferson, 82-0261M 
Gascon, Fred, 82-0269M 
Hart, John Jr., 82-0202M 
Home, Alfred Dale, 81-0254M 
Hutchinson, James W., 82-0052M 
Jones, Buck, 82-0043M 
McMichael, Carlotta, 82-0216M 
Moore, Gerald, 81-0196M 
Owen, Charles, 82-0050M 
Paulson, Wilton, 82-0221M 
Peoples, Charles, 82-0012M 
Potter, Gary, 82-0279M 
Reed, Allen L., 82-0155M 
Rohde, Louise Radley, 82-0136M 
Sampson, James, 82-0267M 
Vaara, Loren D., 82-0276M 
Vincent, Richard, 81-0261M 
Warberg, Gladys, 82-0128M 

Determination Rescinded 
Barr, Michael V., 82-0020M 
Riddle, Ronnie, 82-0260M 
Robertson, David, 81-0130M 
Robinson, Jack, 82-0220M 

Dismissal 
Wolfe, Gary R., 82-0268M 

Hearing Ordered 
Arechiga, Jose, 82-0163M 
Armstrong, B i l l R., 82-0258M 
Bri s t e r , Lloyd E., 82-0247M 
Cabal, Robert C, 82-0259M 
Coats, Thomas, 82-01834,82-03798, 

82-06035 & 82-0041M 
Dameron, B i l l R., 82-0288M 
Davis, Jefferson, 82-0261M 
Dowel 1, John, 82-0183M 
Erofeeff, Nazarii, 82-0256M 
Gay, Orval, 82-0323M 
Gold, Crystal, 82-0270M 
Gossman, Ronald, 82-0162M 
Higgins, Delia, 82-0288M 
Jerome, David E., 82-0137M 
Johnson, Lester, n/a 
Kaser, Steven D., 80-0002M 
Lorett, John, 82-0327M 
Meek, Stevan Paul, 82-0243M 
Michael, Vernon, 81-0201M 
M i l l e r , Sheree, 82-0311M 
Rinck, Robert B., 82-0295M 

Hearing Ordered (cont.) 
Sasse, Jerome, 82-0310M 
Sparkman, Charles, 82-0087M 
Stevens, Dennis E., 81-0020M 
Williams, Edward J., 82-0117M 
Wolfe, Gary R., 82-0268M 

Reconsideration 
Barlup, Gerald, 81-0290M 
Holmes, Joe Jr., 81-0034M 
Spooner, Carlton A., 81-0060M 

Reopening 
Davis, Denise, 82-0175M 
Dowdy, Roscoe L., 82-0292M 
Ferguson, Donald, 82-0248M 
Heth, John W., 82-0290M 
Kreinheder, Terry, 82-0257M 
Norton, Alberta M., 81-0129M 
Pinney, John, 82-0264M 
Reed, Allen L., 82-0155M 
Suverly, Raymond T., 82-0238M 
Vaara, Loren D., 82-0276M 

Reopening Denied 
Brockman, B i l l , 82-0245M 
Chytka, Laurence H., 82-0057M 
Crone, Robert, 82-0108M 
Earl, Ronald C, 82-0009M 
Frear, James, 82-0291M 
Glover, Jeanne, 82-0278M 
Hayes, Harry, 82-0229M 
Heart, Betty, 82-0303M 
Lawhead, Stephen, 81-0066M 

(two orders) 
Lewis, B i l l i e , 82-0105M 
Lindsley, Stanley, 81-0064M 
Lucas, Robert A., 82-0244M 
McKinnis, Richard T., 82-0201M 
Newman, Jimmie F., 82-0277M 
Ohler, Charles, 80-10740 
Owen, Charlie, 82-0050M 
Schuster, Carrie, 82-0299M 
Smith, Charles, 82-0236M 
Smith, Lorene, 82-0272M 
Weis, Adeline, 82-0198M 
Whitehead, Robert, 82-0199M 
Wilson, Norman, 81-0297M 
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MEMORANDUM OPINIONS 
The f o l l o w i n g Memorandum O p i n i o n s a r e n o t p u b l i s h e d i n t h i s 
volume. These d e c i s i o n s may be o r d e r e d from t h e Workers' 
Compensation Board u s i n g t h e numbers p r o v i d e d . 

JANUARY-MARCH 
A q u i l l o n , F e l i p e , 80-06118 
Axe, L o r r a i n e , 80-08840 
B e e l e r , James, 80-01489 & 

80-08544 
B e r r y , C h a r l e s , 81-03132 
B i e r l y , B a r b a r a , 80-03436 
B l a c k , Edwin G., 80-10781 
B l a i r , R o b e r t A., 81-01557 
Bloom, C h a r l e s R., 80-09340 
B r i n k l e y , Tami, 81-02491 
B r o c k e t t , E t t i s R., 80-09003 
Brockman, Peggy, 80-05693 
Buffurn, W i l l i a m , 80-04188 
B u r n e t t , V i c k i L . , 80-10608 
C a n d e l a r i a , G a y l e , 80-07773 & 

80-10743 
Cappoen, Suzanne, 81-00244 
C a r r , W i l l i a m R., 80-00053 
C a t e , Z e l l a , 80-06750 
C h o k o i s k i , Dragan, 80-08064 
C i o c h , J i r i n a , 78-07111 
Clement, C l y d e E . , 81-02494 
Clemons, M a r i l y n J . , 80-09256 & 

80-09255 
C o l b e r t , Mike L . , 81-02042 
C o l e , W i l e y F., 81-00474 
Cook, V i o l e t M a r t i n , 79-06445 
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Dobyns, Randy D., 80-09834 
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80-10863 
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79-09238 

Fagan, Timothy G., 81-00135 
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F e l i x , Neva M., 81-01885 
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F r e n c h , D e s i r e e W., 80-10700 
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Hunter, E a r l A., 78-09365 & 

80-11030 
I v o r y , M a r s h a l l , 80-09354 
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P r a l l , Anna M., 78-05418 
Pratt, Dwight C, 80-11302 
Provins, Elmer C, 80-03381 
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Riske, Timothy, 80^07993 
Robinson, Patrick, 80-08126 
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Terry, Joyce C, 80-02044 
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Hart, Ruby M., 81-02292 
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Snider, Nancy A., 81-03822 Weaver, Ethel, 81-04691 
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Thompson, Alvin, 80-10682 Zuercher, Cindy L., 80-11062 
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JULY-SEPTEMBER 
Adams, David T., 80-05781 
Adams, Joseph, 81-04373 
Aldrich, Mark, 82-00408 
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Anderson, Joseph, 81-06920 
Anderson, Michael J., 82-01533 
Arnold, Dallas C, 81-06905 
Bacon, Paul D., 81-05640 
Baker, Howard A., 81-06515 
Beaman, Robert, 80-02958 
Beaudquin, Roland R., 82-00658 

& 82-00659 
Berg, Dennis W., 81-6850 
Bigsby, Roll and J., 81-01820 
Boedigheimer, Rebecca, 81-00416 
Bowers, David M., 81-06586 
Brocksmith, P a t r i c i a , 80-09874 
Browning, Harold L., 81-1551 

& 81-4705 
Bryant, Gloria A., 81-04700 
Caldwell, Howard M., 81-01398 
Casey, Warren, 81-04050 
Crowley, Jerry D., 79-10050 

& 81-04302 
Davis, Thomas F., 81-07744 
Delhorno, Marcia, 81-06238 
De Melo, Mariano, 81-09580 
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& 81-07081 
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Dove, James N., 81-03843 
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Driggers, Roger A., 81-06659 
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Eklof, Sheila, 81-3356 
Exe, Gordon, 80-09264 
Fairholm, Donna, 81-04850 
Fields, Ronny L., 81-07380 
Force, Dennis, 81-06472 
Foultner, Wesley F., 81-05364 
Franceschini, Albert, 81-09502 
Fuchs, Alice J., 79-05811 
Fugate, Lynda, 81-05203 
Fuson, Darrell W., 81-10457 
Graham, Erma, 81-07908, 81-00622 

& 81-09041 
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G r i f f i n , Donald W., 81-02495 
G r i f f i n , Norman P., 81-550 
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Harris, Richard D., 78-07592 
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Holland, John, 81-02010 
Homick, J.W., 81-03570 
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James, Robert A., 81-01747 
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Jump, Jane L., 81-06895 
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King, Judith I . , 81-02779 
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Koehn, Fred L., 81-05241 
Kowalski, Joseph, 81-10696 
Lehne, Gary L., 81-07342 
Lewis, Wanda L., 81-8230 
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Lowery, John D., 81-09460 
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M i l l e r , Virginia C , 81-03297 
Mi l l i g a n , Myrna, 81-05946 
Mi t c h e l l , Chris A., 81-08896 
Mi t c h e l l , Thomas, 78-02298 
Moore, Carl, 80-11284 
Morris, Michael B., 81-03554 
Mottinger, June Y., 81-06364 
Neiss, Arthur T., 80-03241 
Ochoa, Maria, 80-08074 
O f f u t t , George L., 80-08860 
01 sen, Bert J., 81-05632 

& 81-05633 
Palmer, Rachel, 81-05127 

& 81-05128 
Parker, James E., 80-10826 
Pedersen, Marianne, 81-05924 
Pennington, Mollie, 81-01256 
Peterson, Dennis L., 80-11166 
Powell, Carol, 82-01358 
Priddy, Lenora M., 80-08120 

& 80-08121 
Radford, Wilber, 81-10965 
Randall, Rosalie C, 81-01925 
Reese, Donald, 81-02981 
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Reynolds, Everett L., 80-09684 
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Simpson, Linda, 81-07533 
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& 81-06278 
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Abrao, Allen G., 81-04003 
Adamson, Lorraine N., 81-03690 
Baird, Michael E., 79-05135 
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Bambrough, Sharen L., 81-06065 
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Davis, Larry G., 81-08420 
Dellinger, Haven B., 81-09774 
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Dyer, Stanley K., 80-03906 
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Lucas, Edward D., 80-02893 
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Martinez, Miguel, 82-2075 
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Meredith, Frederick E., 81-00781 
M i l l e r , Bob C, 81-04422 
M i l l e r , James E., 81-09874 
M i l l e r , Richard R., 80-00986 
Nuse, Nora B., 81-02325 
Orozco, Anastacio, 81-10728 
Parker, Dennis M., 81-04488 
Parsons, Rhonda, 81-05725 
Patterson, Linda L., 81-03796 
Pinkston, Florence M., 81-06438 
Price, John A., 81-07384 
Purdy, Carole A., 81-06633 
Quaring, B i l l y L., 81-07111 
Reed, David L., 81-09311 
Robledo, Maria G., 81-02337 
Sabo, William M., 80-08444-
Saltekoff, 81-11713 
Sangster, Peter W., 81-08697 
Shaver, Alberta May, 80-08591 
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Shores, Ruth, 81-00524 & 80-10303 
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Smith, Carl R., 81-02282 
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Name 
Aamodt, Ronald P. 
Ackerson, Dorothea 
Adair, Joyce F. 
Adams, C l i f f o r d R. 
Adams, Jim F. 
Adams, Patricia 

Adams, Robert W. 
Aggrey, Robert W. 
Albers, James 
Alexander, Antone 
A l k i r e , Howard L. 
Allen, Claude 

Allen, Edgar 
Allen, Shirley E. 
Al l i s o n , James R. Sr. 
Ami don, Elgan E. 
Ammons, Jesse J. 
Amrein, Warren 81-0( 

Anderson, Donald R. 

Anderson, Lucy (Froyer) 
A n f i l o f i e f f , Juan 
A n f i l o f i e f f , Juan 
Anheluk, Edward M. 
Anlauf, Norman 

Aquillon, Felipe 

Armstrong, Ray C. 

Armstrong, Rebon 
Arnberg, Bruce 
Arneson, Marjorie 
Ashley, Clinton D. 

Number ' Page 
81-06154 1227 
80-07162 496 
81-01035 203 
80-11343 1218 
81-09274 1494 
80-09006 1522 

80-08402 529 
81-05390 1003 
80-08745 1621 
81-06906 & 81 -06907 1624 
81-03133 1608 
78-09801 769 

80-07105 497 
81-10493 & 82 -02965 1578 
81-05265 1178 
81-00881 & 82 -0249M 1498 
81-06876 1160,1271 
81-01375 & 81 -01376 1060 

80-3165 
57 Or App 770 (1982) 
80- 04064 
78-03801 
81- 06685 
80-08613 
78-00431 

80-06118 
60 Or App 231 (1982) 
80- 01476 
58 Or App 602 (1982) 
81- 02568 & 81-02567 
78-10043 
81-06717 
80-09654 

• 853 
1249 

676,1278 
499 
205 
531 

1778 

1331,1552 
1561 
446 
1486 
1135 

Associated Reforestation Contractors 
Aubel, Donald W. 
Ayres, Frank 
Awmiller, Kenneth E. 
Baer, Fred 
Baer, Ralph L. 

•59 Or App 348 (1982)-1746 
81-10280 
81-07960 
80-11632 
80-06842 
80-2528 
60 Or App 133 (1982) 

1506 
730,1513 

1123 
687 
1774 

Bahler, Zelda M. 

Bailey, Catherine 
Bailey, Luther 
Baird, Elmer W. 
Baker, Wylie H. 
Baldwin, Raymond 

79-06095 
60 Or App 90 (1982) 
77-07554 
79- 03803 
81-03814 
80- 03210 
81- 06011 

1768 
534,688 

95 
965 
731 
1198 

-1974-



CLAIMANTS INDEX (cont.) 

(A l i s t of unpublished Own Motion decisions appears on page 1963 
On page 1968 there is a l i s t of unpublished Memorandum Opinions. 

Name Number Page 
Bales, O r v i l l e A. 80-03397 

57 Or App 621 (1982) 24,845,1906 
294 Or 224 (1982) 

Balfour, Mildred 79-04213 
59 Or App 503 (1982) 

B a l l , Daniel 80-05133 100 
Ballinger, Roger 80-09824 & 80-08724 732,990 
Ballweber, Steven E. 80-05310 535 
Banks, Clarice 79-08983 & 79-09538 689 

1385 

Bardell, Joseph W. 80-01014 10 
Barger, George H. 79-09291 53 
Barkved, Thomas 81-03610 1062 
Barnes, Diane Lee 82-0042M 440 
Barnes, Kendall 1514 
Barone, Thomas 81-05962 1179 

Barrera, Gabe 80-03611 & 81-01660 120 
Barrett, P h i l l i p 79-09391 

56 Or App 371 (1982) JO/ 
Barrett, P h i l l i p J. 81-03112 450 
Barrett, Robert 0. 79-09096 coc i oi/i 

60 Or App 483 (1982) Dob, loi.4 
Batdorf, Wayne R. 79-05894 3 
Batten, Anthony W. 81-05095 1697 

Battles, Dwight 80-07764 & 80-04732 1063 
Bauman, Steven J. 80-04870 667 
Beattie, Barbara 80-05477 483,484 
Becker, Greg A. 81-03161 1654 
Beery, John L. 81-04931 501 
Behnke, Leo R. 79-07837 1556 

Beiser, William A. 81-03846 231 
B e l l , C l i f f o r d 81-08659 991 
B e l l , Richard C. 80-00489 1676 
Bellesle, Robert 81-4871 1227 
Benfield, Gordon 80-11032 & 80-00968 1252 
Bennett, Brent 81-09721 & 81-09722 1563 

Berkland-Horn, Judith 81-7606 636 
Berliner, Dennis 79-09454 9 
Berov, Valentin 79-00674 48 
Berry, Charles 81-03132 44,438 
Bidwell, Marilyn 79-09674 25 
Bienert, Gregory C. 80-08546 537 

Black, Cecil Jr. 79-03984 1693 
Blackman, John R. 60 Or App 446 (1982) 1801 
Blanchard, Albert 82-00011 1565 
Blanchard, Mark G. 81-07861 1660 
Blanche, Mary 79-05195 & 79-05196 132 

-1975-



CLAIMANTS INDEX (cont.) 

Name 
Blandin, Gerald 
Blaser, Timothy D. 
Blauvelt, Merrie J. 
Bloesser, Rex 
Bohnke, Pauline 
Bold, Berlie 0. 

B o l l e t i o , Armando 
Bond, Walter T. 
Bonner, Bruce C. 
Boomhower, James W. 
Booze, Judith H. 
Bowman, Loren D. 

Boyeas, Clarence 
Bracke, Sharon 

Bradbury, Leonard 
Bradley, Shirley 
Brannon, Robert G. 
Brasky, George 

B r a z i l l e , James H. 
Brewer, Alice S. 

B r i l l , Gary W. 
B r i t t , Kelly P. 
B r i t t , Roy 
B r i t t o n , Richard M. 

Brock, Joel 
Brode, Gerald W. 
Bronski, Ronald 
Brooks, B i l l y 
Brooks, Michael A. 

Brown, Gary 0. 

Brown, Patricia A. 
Brown, Ronald D. 
Brown, Stanley B. 
Brownel1, Donald M. 
Bruce, Larry W. 
Brummell, Clyde V. 

Number 
81-09228 & 82-00066 
81-00137 
81-01768 
81-02994 
80- 02336 
79- 07213 
60 Or App 392 (1982) 

81- 00557 
81-03727 
80- 05193 
80- 02766 
81- 05930 
81-08165 

80-10456 
77-6938 
51 Or App 627 (1981) 
293 Or 239' (1982) 
80- 06805 
81- 03523 
77-8011 
81-00844 

81-06841 
81-00687 
59 Or App 87 (1982) 

81-02570 
81-03458 & 81-04587 
81-00869 & 81-03770 
81-06499 

80-08753 
80-07697 
80- 08410 
81- 00245 
79- 10425 
55 Or App 688 (1982) 
82- 0046M 

81-00636 
81-05788 & 81-05789 
81-06372 
80- 06509 
80-09781 & 80-11106 

78-05494, 78-09428, 79-0609 
& 80-03709 

PMe 
1278 
1463 

21 
1278 

353,611 
244,1797 

1180 
592 
22 

647 
1181 
1136 

10 

868 

3 
968 
135 
453 

645 

Buckner, Harold 80-04310 
Buhman, Wilma Kim 79-10746 
Burgess, Neila 81-07209 & 81-10727 
Burginger, LeRoyce D. 79-04223 
Burke, Leroy 80-09828, 80-04543 & 80-04544 
Burnham, Diane 78-05496 
Burn's, Randall A. 81-08146 

209,24631340,1607 
487,489 

1182 
969 
1279 

502 
1219 
612 
1608 

338,455 
441 

592 
1004 
1705 

435,588 
101,189 

1183 

11 
252 
1105 
1625 
675 
1280 
1113 

-1976-



(A l i s t of unpublished Own Motion decisions appears on page 1963 
On page 1968 there is a l i s t of unpublished Memorandum Opinions. 

Name Number Page 
Cady, Lester F. 80-04440 & 80-1438 1607 
Calder, Ellen K. 81-07090 1119 
Calkins, N. Michael 77-07594 1506,1609 
Calkins, N. Michael 81-02805 & 80-02575 1508,1664 
Cam Construction Co. 78-03801 676 
Cameron, John 80-11124 211,441 

Campbell, Jack W. 80-3479, 80-3808 & 81-00533 54 
Campuzano, Larry 81-11628 734 
Canepa, Patrick J. 81-06342 103 
Cannon, Ellen P. 81-05235 1148 
Carey, Richard J. 79-01602 467 
Carlson, O r v i l l e L. 81-07257 & 81-07256 726,750 

Carpenter, Clea B. 79-00913 456 
Carter, James A. 80-04400 & 81-07602 45 
Cartwright, Kenneth 81-07841 1007 
Casey, Warren 81-0154M 1199 
Casteel, Katherine 80-01021 & 80-04530 "3C1/1 K1A 55 Or App 474 (1981) JUH , 0 i'f 
Castor, MeTvin R. 79-09160 504 

Castro, Ralph 80-02536 1 1771 Castro, Ralph 
60 Or App 112 (1982) 1 , 1 / / i 

Castro, Ralph 81-11645 1550 
Catron, Woodrow Sr. • 79-09282 736 
Cave, Bonnie B. 81-06836 1149 
Chaffee, Alvin 82-0032M 243 
Chambers, Steve 80-08882 700 

Charlton, Elzie 80-01396 26 
Chase, Mary K. 81-05416 1231 
Chavez, Efren 81-00817 504 
Chiapuzio, Douglas S 80-01301 1255 
Christensen, Gary T. 80-10356 & 81-0268M 254 
Church, Glenn S. 81-00905 & 81-00906 1149 

Cisco, Joean 81-1333 1030 
Clark, George'E. 76-06736 48,103,122 
Clay, K r i s t i 78-04129 r 447 
Claypool, Mary Lou 81-04210 28,943 
Clemens, Beulah C. 81-00898 104 
Clevenger, Shirley E 80-10555 1232 

Close, Robert 81-0080M 123 
Clow, Angela V. 80-10693 1632,1697 
Coats, Thomas 82-0041M 442 
Cochell, Larry 80-04312 

59 Or App 391 1982) I J D O 

Colbert, Ayre Nell 79-07258 54 
Col ton, Darrell A. 80-09344 54 

Colwell, Barbara 79-00022 57 
Compton, James V. 79-04395 1574 

-1977-



CLAIMANTS INDEX (cont.) 

Name Number Page 
Conley, Ora M. 80-11603 1698 
Cook, Her!and E. 80-04018 58 
Cook, John A. 81-05579 1281 
Cooper, Merle 80-10464 1064 
Cooper, Pauline M. 81-05509 1579 
Corder, George B. 81-03644 1184 

Corsey, Thomas S. 81-04711 1478 
Courtney, Jerry 81-09945 1479 
Covely, Darla K. 79-06288 741 
Cowart, Leon E. WCB n/a 1597 
Cox, Gordon 78-09762 255 
Cowdrey, Ruth 80-04667 772 

Craig, Curtis 77-01874 971 
Cranmer, Michael R. 81-9002 1283 
Crawford, Charles 80-04194 62 
Crawford, Harlan 81-4722 1010 
Creamer, Eugene 80-7555 993 
Crippen, Gwendolyn 78-02939 1034 

Cross, Kathie L. 81-04930 1064 
Cross, Ralph 81-03964 1200 
Cross, William D. 81-11483 1200 
Culwell, Edward L. 81-04538 700 
Curry, Harold 81-0215M 458 ,614,994 
Cutler, Max D. •82-0224M 1480 

Cutter, Pauline 81-05803 1709 
Dahlgren, Gordon E. 80-00589 140 
Dale, William J. 81-04193 747 
Dal 1 man, Goldie M. 81-01057 1223 
Dal ton, Robert W. 78-05068 & 78- 05069 981 
Daniel, John R. 80-11373 1020 

Daugherty, Michael W. 80-10215 141 
Davidson, John 80-10913 240 
Davis, Jeffrey 80-07657 & 80- 10422 702 
Davis, Harold W. 82-01397 1499 
Day, Jon D. 80-11371 & 81- 01192 123 
Day, Marquetta G. 81-06456 1166 

De Graff, Robert 78-07405 & 78- 09173 669,751,995 
Delepine, Robert 81-05413 1466 
Delles, Allen D. 81-02630 1610 
Denton, John 81-08510 1598 
Des Jardins, Juanita M. 80-04796 595 
Dethlefs, Walter J. 79-04604 

55 Or App 873 (1982) 

De Voe, Marvin 80-06033 & 80-•10625 141 
De Witte, Norman R., Jr. Claim # ( :v--0141300 1168 
De Wolfe, James 80-05575 195 
Dezellum, Ray D. 80-10560 213 
Dickerson, Michael 81-00672 14 

-1978-



(A l i s t of unpublished Own Motion decisions appears on page 19153 
On page 1968 there i s a l i s t of unpublished Memorandum Opinions. 

Name Number Page 
Dietz, Gerald 81-06705 1664 
Dip N Donut Restaurant 1225 
Disbrow, Rodney A. 81-01110 539 
Dizick, Paul 80-04716 255 
Dobbs, Michael 80-06514 1 nt; 1 59 Or App 386 (1982) 1UD,loot 
Dolyniuk, Anthony 81-02478 & 81- 04932 '966 

Dominici, Pete 82-00665 1516 
Donaldson, Dale 81-04675 1154 
Dorn, Clarice G. 80-08734 506 
Dossey, Naoma 0. 81-00570 1210 
Dozier, Ronny L. 80-02053 & 80- 02054 7P9 56 Or App 627 (1982) IOC. 

Drake, Richard C. 81-02615 477 

Drew, Oscar 81-02811 1067 
Dukatz, David 81-02174 442 
Duman, Madonna 81-08565 1642 
Dundon, Frank Kevin 79-11017 1665 
Duyck, Gary 79-08798 & 79-02624 30 
Dysinger, Wanda M. 81-04771 540 

Early, Stephen R. 81-02043 1150 
Eber, James 79-04969 & 79-•04048 50 
Edwards, Victoria 80-10862 143 
Edwardson, Maurice 80-10509 469 
Egbert, George W. 81-01873 1516 
Egge, Lance David 79-07880 

57 Or App 327 (1982) 

Eklund, Donald 81-03607 1034 
Ekstrand, Earl E. 80-06410 742 
E l l e r , Gerry E. 81-08344 1552 
E l l s , Marion L. 81-1587 1011 
Ellsworth, Elmer L. 81=05578 1501 
English, Kathryn P. 81-08287 1469 

Engom, Darla 81-06678 747,984 
Engstrom, Raymond 81-02512 541 
Erickson, Charlotte 82-0063M 443 
Evans, Keith K. 79-09040 1035 
Evans, Maxine J. 81-02390 1021 
Evans, Willard B. 80-11378 490 

Evensizer, Edwin C. 81-01047 & 80-10727 719,720,966 
Everage, Bobby J. 80-10915 1677 
Evers, Grace 79-02451 64 
Farance, Robert D. 78-04137,79-08194,80-01028 & 79-11112 1466 
Farris, Wanda 80-04671 1267 
Faulk, Jimmy 81-0217M 109 

Fellner, Joanne 81-10282 723 
Fenton, Roy J. 82-00074 & 81-08043 1686 

-1979-



CLAIMANTS INDEX (cont.) 

Name 
Fernandez, Alfredo 
Ferris, Herb 
Fevec, Ruth 
Fiddelke, Michael 
Fincham, Guy 

Fink, Karen L. 

Finn, Ray 
Fish, Yvonne C. 
Fisher, Roy A. 
Fitz p a t r i c k , Dixie 
Fi t z p a t r i c k , Dixie 
Fletcher, John 

Number Page 
81-04478 1136 
80- 05978 470 
81- 03461 443 
80- 04761 & 80-06985 30 
8 1 - ° 4 2 4 6 256 1751 59 Or App 416 (1982) 
80- 10425 1612 

82- 02212 1636 
81- 04749 1038 
81-02641 648 
80- 07316 974 
81- 06326 1721 
78-03554 & 81-10669 1096 

Florence, A.L. 
Folmsbee, Dana L. 
Ford, Lyle S. 
Forney, Wilma 
Fossum, James 

Fossum, James E. 

79- 00860 & 79-00966 
55 Or App 467 (1981) 
80- 06123 & 80-06259 
79- 07611 
80- 07538 

77-3475, 77-6112, 78-958, 78-959 & 78-957 
52 Or App 769 (1981) 
293 Or 252 (1982) 

237,298 
508 
967 
1137 

Foster, Rose M. 
Foutch, Robert R. 
Fowler, Alfred 
Fox, Wayne 0. 
Foy, Dorothea M. 
Frabel, George M. 

Frai j o , David 

Frame, William J. 
France, Mildred 
Freeman, Earl 
Freeman, Lewis H. 
Freeman, Robert J. 
Freier, Gary A. 

Frey, Esther 
(Froyer) Anderson, Lucy 
Fulgham, George A. 
Fuller, Gary E. 
Fuller, Mark D. 
F u t r e l l , Ray 

Gage, Melodie A. 
Galanopoulos, John 
Galarsa, Larry 
Gallagher, Richard L. 
Gallea, Cindy 

Gal l i n o , Samuel E. 

81-07704 

81-03992 
79- 06638 
80- 08626 
80- 07068 
81- 01011 
81-03800 

80-06516 
59 Or App 260 (1982) 
80- 07617 
81- 7797 
81-07072 
80- 11638 
81- 08124 
79- 07952 
80- 06584 
80- 04064 
79- 09355 
81- 02309 
80- 10512 
80- 02723 & 80-02724 
59 Or App 571 (1982) 

81- 09325 
81-04249 
81-04735 

80-04447 & 80-01980 
80- 07747 
56 Or App 763 (1982) 
81- 03006 & 80-01822 

-1980-

884 

1566 

458 
33 
509 
33 
650 
1124 

1350 
183 

1693 
1284 
1068 
1523 

543,738 

66 
1249 
1285 
459 
15 

1757 

1245 
615 

1721 
90,127,246 

787 
. 645 



(A l i s t of unpublished Own Motion decisions appears on page 1963 
On page 1968 there is a l i s t of unpublished Memorandum Opinions. 

Name 
Garcia, Jesus 
Garcia, Sandra Atwell 
Gardner, B i l l i e 
Gascon, Fred 
Gaule, James L. 
Geigle, Ray D. 

Geving, Snowden 
Gibbons, Millard A. 
Gibbs, Marvin K. 
Gibson, Mary 
Gibson, Norman J. 
Giesbrecht, Allen 

Giger, Jess 

Gilbert, John 
Gilbert, William S. 
Gilbert, William S. 
G i l l , Paul S. 
Ginter, John P. 
Giuriolo, Tony 

Givens, Christine Nelson 
Givigliano, Nancy 
Glahn, Kimberly 
Glahn, Kimberly 
Glenn, Donald L. 
Godell, Donald A. 

Gonzales, Frank R. 
Gordineer, Harley J. 
Gotcha11, Mary A. 

Grable, Michael 
Graham, Erma 
Graves, Avery L. 

Graves, D i l l a r d 
Green, Terry L. 
Greening, Delbert 
Gregory, Marilyn 
Greve, Edward 
G r i f f i n , Kim M. 

Number 
81- 00374 & 80-08510 
79- 09729 
80- 11276 
82- 0269M 
80-06041 
80-03406 & 80-06587 

Page 
773 
244 
218 

1551A,1551C,1692 
3 

1150 

81-06352 
79- 08953 
80- 01789 
81- 01219 & 81-01220 
80-08932 & 80-07855 
80- 8237 
58 Or App 218 (1982) 
78-09716 

81- 06744 
78-09362 & 79-05397 
81-05084 
80-09492 & 81-08254 
80- 00793 
81- 05496 

80- 07341 & 80-05753 
81- 03786 
80-10469 
82- 00491 
80-03623 
80-05378 
60 Or App 493 (1982) 

G r i f f i t h , Mabel A. 
Groves, Timothy A. 
Guerra, Ralph F. 
Gumm, Robert 
Gupton, David 
Gustin, Rosemarie 
Gygi, Robert 

81-01630 
80-06759 & 81-06402 

80-09494, 80-09957, 80-10393, 
80-10494 & 81-00011 
79- 00866 
55 Or App 627 (1982) 

81-00622, 81-07908 & 81-09041 
80- 10364 & 81-01316 

80-09411 
79- 07224 
80- 04633 
81- 3691 
81- 0026M 
82- 00664 

81-04743 
81-10887 
80- 08629 
79- 08489 
81- 03320 
80- 11506 
79-9683 
55 Or App 570 (1982) 
-1981-

1581 
15 
510 
143 

1583 
1308 
196 

677 
756 
759 

1069,1471 
547 
1615 

258 
550 
1119 
703 
1225 

50,1818 

551,639 
1525 
234 

331,459 
1467 
1070 

639 
96 
145 

1585 
1595 

1486,1616 

1553 
1211 
556 
16 
264 
1025 
318 



CLAIMANTS INDEX (cont.) 

Name Number Page 
Hackett, Rebecca 80-04498 460 
Hadaway, Jack R. 80-05835 669 
Haggard, Carolyn J. 80-03446 1586 
Haglund, Janice 81-00762 1573 
Hall, Glenn 0. 81-03510 1725 

Hall, Kathleen M. sg'Hpp 526 (1982) 1 3 9 4 

H a l l , Lynn C. 81-02419 1026 
Hall. Phyllis' w ' K p p 750 (1982) 1 8 5 6 

Halligan, Isla M. 81-06804 594 
Hamel, Frank A. 79-00690 5 
Hamel, Joseph E. 80-7173 68 
Hammond, Sherman 80-06042 111 

Hammons, Kenneth 81-00648 69 
Hampton, Melba D. 81-01908 493 
Hanks, Avis L. 80-02460 219 
Hanna, Beverly J. 81-03776 747,1126 
Hanna, Fred 80-04719 1271 
Hanscom, Charles 80-00403 34 

Hanson, John M. 81-07947 & 81-03784 1096 
Hardt, Edwin L. 79-04466 1529 
Hargens, Clyde M. 80-09628 751,949 
Harmon, Orry W. 80-07664 247 
Ha r r e l l , Thomas C. 81-06296 589 
Harrington, Pamela 81-03142 1225 

Harris, Margaret L. 80-02418 & 80-06627 558,618 
Harris, Miner Lee 79-09167 148 
Harris, Rex 79-7093 387,1473,1694 

52 Or App 233 (1981) 
292 Or 683 (1982) 

Harrison, Donnie 81-04962 1257,1501 
Hart, Ruby M. 81-02292 737 
Harth, Michiel M. 78-3561 703 
Harwel1, Norman S. 79-08902 & 80-03265 1126 

Hatmaker, Lavona 80-01194 950 
Hawkins, John H. 81-10702 1474 
Haynes, Dick 81-10241 1170 
Hedges, Marlene K. 81-08013 • 1170 
Hedlund, Robert 79-09967 & 80-10221 149,443 
Heidelberg, Bernard 80-09927 1098 

Heilman, Robert 81-02750 & 81-02751 1487 
Hendrickson, Jacquelyn 81-03517 652 
Henn, Brenda L. 80-05494 18^9 60 Or App 587 (1982) 
Herrington, Gerald H. 79-07019 & 80-02462 1197 
Herron, Delmar 81-11267 & 82-00170 1148,1287 
Hestkind, Rose M. 82-02003 1509 

-1982-



(A l i s t of unpublished Own Motion decisions appears on page 1963 
On page 1968 there is a l i s t of unpublished Memorandum Opinions. 

Name Number Page 
Hewitt, Floyd Jr. (beneficia ry) 294 Or 33 (1982) 1886 
Hewitt, Robert D. 80-07544 & 81-02394 1288 
Hibdon, Jack D. 82-06018 1702 
Hicks, Vida 79-00920 

57 Or App 68 (1982) / yo 
Hildebrandt, Russell 81-00100 510,512,1201 
H i l l , Donald W. 81-04580 1291 

Hines, Hazel A. 78-05355 87 
Hix, Jorjina J. 81-09515 1551 
Hoedads, Inc. 59 Or App 348 (1982) 1746 
Hoffman, Harry 80-04503 17 
Hohnstein, Neil P. 81-08848 1235 
Hoke, Harold 81-06756 1211 

Hoi comb, Donald 80-01090 92 
Holder, Barbara 80-00244 5 
Hoi 1ingsworth, Robert 80-8197 & 80-11433 

59 Or App 531 (1982) 1394 
Holmes, Joe, Jr. 81-0034M 1468,1587 
Holston, Kenneth L. 81-04016 952 
Hoi.ub, Roy F. 79-04003 Hoi.ub, Roy F. 

57 Or App 571 (1982) 840 

Holzwarth, Richard 79-10965 743 
Hoogewerff, Nicolette L. 81-03693 247 
Hopson, William E. 77-05580 & 78-06309 1011 
Hubbard, Alvah 81-05865 727,776 
Hubble, Walter 79-10883 

56 Or App 154 (1982) 
57 Or App 513 (1982) 359,824 

Huber, Albert W. 81-07460 1728 

Huckabay, Albert E. 79-06485 45 
Huddleston, Thomas 80-08292 1616 
Huff, Arthur 78-07035 201 
Hughes, Carl E. 80-06856 17 
Hughes, Vernon W. 79-09361 560 
Hughes, William 81-02959 1171 

Hulbert, David L. 81-06893 761 
Humeland, Daniel J. 81-02718 985 
Humphrey, Thomas E. 80-02689 

58 Or App 360 (1982) 1317,1501 
Hunter, Gary 79-10606, 79-04980 & 79-10169 92 
Hurlburt, Rival L. 81-04882 1729 
Hurley, Garold 81-0134M 124 

Hurtienne, Ann 81-05841 646 
Hutcheson, O r v i l l a 81-08307 1097 
Hutchinson, Delbert 79-07340 267 
Inter-Cable U t i l i t i e s 80-08298 222 
I v i e , Kenneth 80-04388 69 
Jackson, Allen D. 81-00683 654 

-1983-



CLAIMANTS INDEX (cont.) 

Name Number Page 
Jacobs, Thomas A. 80-00313 

Page 

59 Or App 1 (1982) 1338 
Jager, Norman 82-0209M 1558 
Jagli e s k i , Vincent 80-06471 & 79-05262 723 
James, Dianne L. 77-06474 

61 Or App 30 (1982) 6,1867 
James, Ronald 0. 81-05063 1258 
James, William L. 81-07218 1151 

Jameson, William R. 81-01724 1532 
Janes, Michael K. 80-09355 464 
Jaques, Thelma 82-0217M 1464 
Jensen, Betty J. 79-06217 • 743 
Jensen, Jan L. 81-06847 1495 
Johns, A r l i e H. 80-8634 46 

Johnson, Jack 80-09455 70 
Johnson, John 79-03695 271 
Johnson, Merle 81-02188 & 80-09738 125 
Johnson, Michael W. 80-11350 277 
Johnson, Norman C. 80-02886 763 
Johnson, Shirley B. 79-7925 Johnson, Shirley B. 

55 Or App 638 (1982) 336 

Johnson, Valerie 80-07074 655 
Jones, B i l l E. 79-00924 72 
Jones, B i l l y Joe 81-06159 655,738 
Jones, Danny J. 81-05187 1155 
Jones, Jeffrey D. 81-00200 466 
Jones, Larry F. 81-05467 1171 

Jones, Laura 80-04455 196 
Jones, Sharon A. 82-02227 1197 
Jordan, Harry C. 81-1698 1731 
Jubb, Glen V. 81-04666 1202 
Kaesemeyer, Barbara 81-06721 1517 
Kasper, Richard G. 80-10224, 81-01377 & 81-03850 1003 

Katzenberger, Karl 81-01960 747 
Kaufman, Victor F. 81-2214 1185 
Keane, John J. 81-00856 1497 
Kearns, Duane L. 81-11626, 82-05409 & 82-16M 1657 
Keen, Raymond C. 80-11125 1071 
Keller, Warren W. 80-08294 150,231 

Kelley, Dennis 79-10932 1575 
Kelley, Derral D. 79-03359 73 
Kelly, John J. 80-01608 221 
Kemple, Dennis 78-07534 

57 Or App 733 (1982) 851 
Kephart, Karen K. 81-00587 707 
Kessel, Gwen 82-0252M 1517 

Kester, Dwayne 80-07576 151 
Kight, Lee M. 81-11508 1209,1464 

-1984-



(A l i s t of unpublished Own Motion decisions appears on page 1963-
On page 1968 there i s a l i s t o f unpublished Memorandum Opinions.) 

Name Number Page 

K i l m i n s t e r , Stanley R. 81-02599 1120 
Kim, Tae 80-05266 & 81-04723 472 
Kimbrel, Sadie M. 81-0317M 591,1502 
King, Edward 82-00846 1197 
King, Jack N. 81-9238 1667 
King, Michael J. 80-07413 153 

Kinsey, Michael T. 81-04362 & 81-01408 1072 
K i n t z , John N. 80-05709 34 
K i r k , Kenneth 79-00095 1003 
Kiser, V i r g i n i a A. 80-08295 434 
Kleinhans, Lois 81-08304 1587 
K l e i s t , Ron 81-04207 190 

K l e i s t , Ronald 81-10874 1518 
Knight, Marlene L. 80-06474 278 
Knowles, Thomas R. 81-07622 1151 
Kociemba, Leroy 81-06016 679,727 
Korter, Robert L. 78-04179 563 
Kreutzer, John D. 80-04208 154 

Kytola, A l l a n 82-0142M 748 
Lacey, Bud F. 81-02213 564 
Lamb, C l i n t o n 80-02549 222 
Langston, Olive E. 80-04325 

56 Or App 709 (1982) 784 
Largent, Daniel 81-07958 1617 
Larsen, Kathy 80-00797 

56 Or App 404 (1982) 375 

Larson, A l l a n L. 79-01776 18 
Larson, Daniel R. 81-02974 709 
Larson, Ole 79-07895 

57 Or App 561 (1982) 831 
Lathrop, Donald 80-10830 473 
L a t t i o n , W i l l i a m T. 80-05992 1518 
Laudahl, Robert M. 81-01815 157 

Laymon, Delia A. 80-10479 1292 
Leary, Daniel 80-01939 

60 Or App 459 (1982) 1810 
Leary, Thomas 80-10944 6,22 
Leaton, Daniel J. 81-02186 1481 
L e o n e t t i , Frank A., J r . & Lorraine A. (employers) 1225 
Leroy, Michael 79-04980, 79-10169 & 79-10606 92 

L e s l i e , Dennis H. 81-06984 1100 
Lewis, P a t r i c i a L. 80-10226 202 
Lewis, Wanda 81-08230 619 
Lewis, W i l l i a m C. 81-06783 512 
Likens, Diane 80-02647 ~ 7 Q 1 0 . 

56 Or App 498 (1982) 
L i l l e y , W i l l i a m D. 81-05447 1618 

-1985-



CLAIMANTS INDEX (cont.) 

Name Number Page 
Lindsay, Timothy S. 80-11455 47 
Lindsey, S h i r l e y (Gordon) 79-10162 

60 Or App 361 (1982) 1795 
Livesay, Charles 79-10108 565 
Lofgren, Scott 0. 81-08744 1012 
Logsdon, Joseph E. 81-05284 619 
Long, Jay 81-11734 1519 

Looper, Harold B. 78-5162 
56 Or App 537 (1982) 382,727 

Lopez, D e l f i n a P. 81-06459 & 82-02139 1191 
Lopez, San J. 81-00929 & 81-00930 248 
L o t t , Cindy L. 80-08736 1294 
Loudan, L e t t y M. 80-06674 1156 
Lovely, Nelson • 81-10501 & 82-01659 1702 

Loving, Vesia 80-08433 96,513 
Lucas, Del C. 81-01241 279 
Lucas, Robert A. 82-0244M 1553,1596,1702 
L u e l l e n , Shawnee L. 80-09635 280,448 
Luhrs, Robert 80-04643 1039 
Lund, Lois J. 80-09995 1121 

Lynn, Robert J. 81-05743 1559 
Lyon, Claude 80-03328 

60 Or App 263 (1982) 93,1782 
Lyons, James A. 81-08944 & 81-10689 1668 
Lyons, Olive B 80-06327 1151 
Mabe, W i l l i a m R. 81-02524 & 80-06635 955 
Mackay, Linda D. 81-02371 1 QOK 60 Or App 536(1982) 

Maddalone, Vincent A. 80-10282 566 
Madden, Max 80-3372 1014 
Maddox, Charles 77-02861 

59 Or App 508 (1982) 1388 
Maddox, Charles 79-09937 

60 Or App 507 (1982) l o i y 
Maddox, Charles 80-01116 1596 
M a d r i l , Ralph S. 78-05798 & 78-08024 1097 

M a d r i l , Ralph S. 79-8024 & 79-00051 
57 Or App 398 (1982) 805 

Maerz, Alan D. 81-04168 967 
Maine, Hugh B. 80-09279 1114 
Maitland, Laura 81-01594 1294 
Makuch, Ida M. 81-04519 1220 
Maloney, Mike J. 81-01674 44 

Manuel, lone M. 78-07662 466 
M a r t i n , James A. 82-0054M 444 
Martinez, Isabel D. 79-03053 & 80-06054 114 
Mason, Frank 80-02026 568 
M a s t e r f i e l d , Rocky 81-06108 1152 

-1986-



( A l i s t o f unpublished Own Motion decisions appears on page 1963. 
On page 1968 there i s a l i s t o f unpublished Memorandum Opinions.) 

Name Number Page 
Mathews, Iona 80-06675 

Page 

55 Or App 608 (1982) 327 
Matthews, Thomas W. 81-10754 764 
Mathis, Jimmy D. 81-00162 1540 
Maurer, Henry G. 81-08329 1297 
May, John C. 80-10376 114 
Mayse, Jack G. 79-10887 1203 

McAdams, Wayne 81-03758 1040 
M c A l l i s t e r , Kevin J. 80-08117 & 80-08118 158 
McArthur, Charles G. 80-05966 7 
McBee, Richard L. 81 -04135, 81-08956 & 81-02132 1119 
McBride, Debra L. 81-03230 1073 
McConnell, Gregory L. 81-03735 224 

McCreery, L e s l i e A. 81-03231 670 
McCuin, Wi l l i a m J. 80-08815 74 
McFerran, Roy, J r . 79-11077 621 
McGarrah, Henry 79-05440 

59 Or App 448 (1982) 1372 
McGarry, Michael N. 81-07324 & 81-07325 1520 
Mclntyre 292 Or 784 (1982) 867 

Mclver, Dorothy M. 81-01251 1668 
McKenney, William. W. 80-11397, 80-11444 & 80-01533 1172 
McKenzie, Derald W. 81-02287 281 
McKenzie, Joe 80-03508 

56 Or App 394 (1982) 
57 Or App 426 (1982) 373,815 

McKinley, Benetta A. 81-00386 & 80-08575 75 
McLees, Lawrence 81-02113 997,1073 

McMahon, Dennis 81-0156M, 81-01435 & 81-03440 248 
McMichael, W i l l i a m S. 79-09744 283 
Mead, James W. 81-09602 1566 
Meade, Donna 81-04886 & 81-07780 1678 
Meadows, Mary E. 81-02192 & 81-02193 224 
Mendenhall, Mary 81-08099 743 

Mendoza, Michelle C. 80-07482 
61 Or App 177 (1982) 22 J. 880 

Merced, Maria 82-00551 1101 
Mesa, Dalia 81-00393 1074 
Metier, Harold 79-02728 & 79-06944 710 
Meyer, Barbara 81-06237 & 81-07208 992,1606,1702 
Meyer, Norman 81-05329 

Michael, Vernon 80-07183 1212 
M i l l e r , Nancy 79-08456 1075 
M i l l e r , Richard R. 80-00986 992,1101 
M i l l e r , Richard R. 81-06585 

60 Or App 557 (1982) 514, 1834 
Mims, Anthony J. 80-09417 97 

-1987-



CLAIMANTS INDEX 

Name Number Page 
M i n s h a l l , Richard D. 81-04498 1173 
Minton, L o r r i e A. 80-11134 162 
Mobley, David 80-08362 

58 Or App 394 (1982) 35,1321,1521 
M o g l i o t t i , Ronald 81-10963 725 
Monroe, Jack G. 79-10527 1106 
Moore, Carl 80-11284 1221 

Moore, Geraldine 

Morgan, Edward 
M o r r i s , Olive H. 
Mo r r i s , Robert M. 
Morrison, Thomas E. 
Mosquedo, Geraldo 

Moss, Linda 
Moyer, P h i l l i p D. 
Muelhauser, Eugene 
M u f f e t t , Wesley C. 

Mull i n s , Daniel 

Mull i s , James J. 

Munger, Norman G. 
Murray, Charles A. 
Murray, Rogers 
M u r r i l l , Earnest 
Mustoe, Edwin L. 
Nagy, John G. 

Napier, V i c t o r i a K 
Naughton, Sherryl 
Neal, Donald P. 
Neal, Eugene 
Neihart, Ward C., 
Nelson, A l b e r t 

Nelson, A l b e r t L. 
Nelson, P a t r i c i a F 
Nelson, Winston 
New, Robert H. 
Newlin, Bambi 
Newton, Irven G. 

Newton, J e f f r e y P. 

Nichols, Steven A. 
Nicks, Edward 
Nielsen, Evald 
Niemi, Robert E. 
Nixon, Elmer 0. 
Noble, Luther R. 

79- 11081 & 80-221 
55 Or App 480 (1981) 
80- 00373 
78- 06247 
80- 00077 & 80-11614 
81- 00262 
79- 08138 

80- 04993 
81- 00375 & 81-01858 
81-01127 
80-00805 
58 Or App 684 (1982) 
80- 09638 
61 Or App 221 (1982) 
81- 05393 

81-05855 
80- 09364 
81- 03954 
80-02505 & 80-02506 
80-09999 
80-04807 

80- 06138 
81- 02045 
79- 11036 
80- 02319 

J r . 81-00136 
81- 06031 

80- 09749 
81- 1037 
80- 09365 
81- 08688 & 81-08689 
80- 09128 
81- 01249 

(Crime v i c t i m ' s compensation 
case — # CV 0144500) 

81-06099 
80- 05296 
81- 06562 & 81-03312 
80- 11652 
81- 03498 
81-09439 

308,1041 
1076,1590 

47 
571 
572 
182 

571,642 
1122 
986 

1336 
1884 
671 

1298 
249 
1678 
515 
659 
241 

1042 
764 

198,237 
19 

494,1478 
1077 

573 
1078 
714 
1046 
776 

1489 

1576 
1082 

163,202 
1083 
516 
749 

1490 

-1988-



(A l i s t of unpublished Own Motion decisions appears on page 1963 
On page 1968 there i s a l i s t of unpublished Memorandum Opinions. 

Name 
Noice, Betty V. 
N o r r i s , James A. 
Nuse, Karl 
Nusom, Gerald U. 
N y l i n , Jean F. 
Oakley, Ray H. 

Ogden, Gordon L. 
O'Halloran, John J. 
01 and, Delmar G. 
O l i v a s , V i c t o r i a 
O l i v e r , Robert, J r . 
O'Neil, Daniel P. 

O'Neil, Laverta 
Orsborn, Raymond 
Osborne, Alvy 
Ostrander, Bryce H. 
Ouchinnikov, Ivan 
Owen, A l b e r t W. 

Oyler, Dorotha Lorraine 
Paine, C a r r o l l 

Paresi, K r i s t i e 
Parker, Robert A. 

Parker, Verla 
Parra, Lorenzo T. 

Patraw, Harold R. 
P a r t r i d g e , Lorene 

Patterson, Steve 
Patterson, Wayne 
Patterson, William 
Payton, 01iver M. 

Pederson, Rose E. 
Pelcha, Flora 
P e n i f o l d , Irene 

Peoples, Charles 0. 
Peoples, Clara 
Penman, Keith L. 

Petersen, Harold 0. 
Peterson, John R. 
Peterson, Marvin 

Petkovich, Michael R. 
P e t r i e l l o , Susan C. 
Petshow, David R. 

Number Page 
81-00667 753 
81-01383 626 
81-0271M 284 
81-04739 1138 
81-06508 1193 
81-04845 1503 

80-11536 & 81-09657 1567 
n/a 1101,1196,1504 
80-01796 & 80-02840 76 
81-08276 1246 
82-0074M 445 
80-11593 165 

82-08217 1697 
81-03928 576 
82-0023M 127 
80-06955 1299 
Claim CV 0082200 579 
80-06481 94 

80-06185 1128,1221 
80-06329 

1128,1221 

59 Or App 185 (1982) 1343 
77-06083 37 
80-00711 1870 61 Or App 47 (1982) 1870 
80-05945 23 
81-06394 749 

80-05088 1607 
78-07510 
57 Or App 163 (1982) 799 
79-10404 37 
81-09179 1493 
80-00133 1139 
81-07036 & 81-05275 1216 

81-07895 1658 
80-08480 1141 
78-9826 1829 60 Or App 540 (1982) 1829 
82-0012M 434 
59 Or App 593 (1982) 1759 
81-03606 1085 

79-07627 51 
79-09942 130 
79-5443 
57 Or App 476 (1982) 820 
81-02623 98 
79-08108 & 80-02990 478 
80-08903 & 81-00263 439 

-1989-



CLAIMANTS INDEX 

Name Number Page 
Petz, Elmer W. 79-01374 

Page 

58 Or App 347 (1982) 1309 
P i c h e t t e , Donna L. 81-07628 629 
Pick, Richard 80-08204 957,1016 
P i l a c z y n s k i , Robert M. 81-00742 686 
P i t n e r , Hubert J. 81-01211 714 
Planque, Dean 81-1379 1116 

P l a t z , David R. 79-07758 & 80-08821 23 
Poehler, Fred H. 79-02665 76 
P o t t e r , Alene E. 81-00249 166 
P o t t e r , Ronald L. 81-02560 1620 
P r i c e , Michael J. 81 -02728, 81-02729 & 81-08286 765 
P r u e t t , Timothy B. 79-08459 517 

Purdue, Timothy J. 80-02185 1175,1222 
P u r i f o y , Bordy 81-09206 1086 
Putnam, J e r i 80-04041 744 
Pyle, June 79-07762 

55 Or App 965 (1982) 350 
Queen, Robert J. 79-03862 285 
Queen, Ronald 79-09182 & 80-03422 116 

Queen, Ronald W. 81-05419 1733 
R a i f s n i d e r , James F. 79-9409, 79-1549 & 78-8036 

55 Or App 780 (1982) 342,466 
Ransom, James D. 80-06002 & 80-11561 672,750,979 
Rapp, Gary R. 82-01133 & 82-03252 1236 
Rappin, Robert 80-08699 38 
Rater, O l l i e 79-06134 & 81-01464 739 

Ravenwood, Minx E. 80-07679 754 
Ray, Bessie A. 80-10090 167 
Ray, Hazel 81-06183 1193 
Rayl, Darreld W. 81-03255 & 81-03256 1204 
Reed, Wallace 78-10329 473 
Reedy, T e r r i 81-08327 180 

Reef, Jack R. 81-02391 674 
R e i t z , Richard D. 81-02533 225 
Reust, Jerry J. 80-00038 

60 Or App 9 (1982) 7,78,201,1762 
Reynolds, Geraldine 81-0312M 88,89,227 
Reynolds, Lance P. 79-03058 

55 Or App 487 (1981) 240,314 
Rhoads, Marvin T. 79-02576 766 

Rhodes, Eugene C. 80-06781 481 
Rich, Ricky 81-01304 660 
Richardson, D a r l i n e t t e 81-08418 1484 
Richardson, Paul L. 81-4483 629 
Richey, Donald W. 80-11143 287 
Richmond, Walter R. 58 Or App 354 (1982) 1314 

Riddle, Marie E. 81-06054 & 81-08094 1703 

-1990-
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On page 1968 there i s a l i s t o f unpublished Memorandum Opinions.) 

Name Number Page 
Riddle, P a t r i c k D. 80-08585 167,1679 
Riddle, Terry L. 79-08182 48 
R i s t i c k , J u l i e 80-08650 1734 
Ritchey, Myrtle DeFriese 80-01904 1593 
R i t t e r , Renee L. 80-09520 1603 
Robb, Janet S. 81-00914 1086 

Robb, J e f f r e y A. 81-07594 1551 
Roberts, Donald L. 81-05501 1735 
Roberts, James H. n/a 1603 
Robertson, John 80-07423 495 
Robinson, C h r i s t i n e A. 80-04701 1571 
Rogers, Ronald E. 81-08370 1159 

R o l l e r , Charles W. 82-00383 1258 
Romanoff, Ivan C. 81-02619 1703 
Rosales, Roger R. 82-00089 1259 
Ross, Bobby Joe 79-04420 & 79-05569 242 
Ross, Dolores A. 81-10886 1736 
Ross, Randall W. 80-06189 1177 

Roth, Richard 80-11165 741 
Rothrock, Eleanor L. 82-00105 1521 
Rowton, Harvey W. 80-08991 24 
Ruff, Wilma H. 81-01986 1048 
Ruhl, Joda M. 80-05855 2 
Russ, Peter J. 80-03289 

60 Or App 292 (1982) 1788 

Russell, Orlando 80-10049 9,99 
Rustan, Paul G. 81-3101 1087 
Ryan, Lawrence 82-00494 & 80-11051 1638,1679,16 
Ryder, Wi l l i a m 80-11518 646 
Sabin, Carl 81-03987 980 
Sabo, William M. 80-08444 1098 

Sackett, Danny 81-05350 1107 
Safstrom, Earl A. 82-02213 1680 
St. Arnold, P a t r i c i a 80-10093 79 
Salloum, Mouin J. 80-08445 & 80-09601 90 
Sampson, Matthew 81-08496 1145 
Sangster, Katherine 81-03348 1116 

Sather, Einar 80-07282 1554 
S a t t e r f i e l d 292 Or 780 (1982) 864 
Schaffer, Herbert 81-01462 & 81-01461 476 
Schambeau, Hellene 81-03670 1238 
Schlecht, Leroy R. 60 Or App 449 (1982) 1803 
Schmidt, Donald 81-09477 477 

Schmidt, Henry A. 80-05040 & 81-01030 582 
Schmidt, V i r g i n i a M. 80-7561 433 
Schneider, W i l l i a m C. 80-10677 520 

-1991-



CLAIMANTS INDEX 

Name Number Page 
Schoennoehl, David D. 81-05571 & 82-01405 1004 
S c h o l l , Mary V. 81-01500 1146 
Schra, James C. 82-0281M 1577 
Schroeder, Gene 81-03306 1669 
Schuler, I r i s F. 80-08449 716 
S c o f i e l d , Dale 78-3310 & 78-7638 

56 Or App 130 (1982) 
57 Or App 23 (1982) 357,792 

Scot t , Robert A. 80-07284 51 
Semaan, Yvette 81-00641 & 81-03083 1704 
Shaw, Donald K. 81-05922 1260 
Shaw, Maxine E. 79-01310 & 79-10446 39 
Sherwood, Enza 82-00036 1736 
S h i l l i n g , V i r g i n i a S. 77-07450 1505 

Shotsky, Linda 81-11135 1210 
Shoulderblade, Anthony (& Gladys) Claim # CV 0090300 1465 
Shoup, Derondo P. 80-05510 1738 
Side, Mark L. 81-01240 661 
Simons, Linda E. 79-11041 236 
Sin g l e t o n , Thelma 80-02000 79 

Si s t r u n k , Emanuel 82-02946 1683 
Skophammer, Juanita 81-0234M 131 
Slaughter, Michael 80-1527 1849 60 Or App 610 (1982) ± U T J 

Smith, A l l a n D. 80-08592 119 
Smith, Charles R. 79-03919 20 
Smith, Gary L. 80-09815 522 

Smith, Gavin L. 79-03191 80 
Smith, Janie 81-03973 1055 
Smith, Johnny 77-01889 & 78-01678 584 
Smith, Judy M. 80-05861 39 
Smith, J u l i e A. 81-3380 1684 
Smith, Leonard W. 81-00825 1541 

Sondrol, Marvin A. 81-04204 1159 
Spangler, Jon M. 80-01856 & 81-01992 232 
Sparks, A l l e n H. 81-00286 

60 Or App 397 (1982) 526,1800 
Spino, Levi M. 81-07181 1241,1478 
Spooner, Carlton A. 80-11400 1594 
Spooner, Carlton A. 81-0060M 1217 

S p r a t t , Susan K. 81-08830 1028 
Starbuck, Terry L. 79-04425 81,181 
S t a h l , Barbara 80-03332 986 
Stahr, Michael 81-04523 1177 
Steere, Donald E. 81-1687 1088 
Stennett, Theodora L. 81-04037 1572 

Stepp, Johnnie L. 81-00134 1685 
Stevens, Edith N. 81-01062 642 

-1992-
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Name Number Page 
Stevens, Loren 80-09763 448 
Stevenson, I l e n e 81-00867 192 
Stewart, Norman C. 79-08824 1017 
Stewart, Thomas H. 80-05207 228 
S t i l l , W i l l i a m M. 80-03041 & 80-01909 1130,1217,1543,1560, 
Stoa, Eonia Z. 81-05730 1206 

Stockton, Gareth 80-11059 1300 
Stone, Sidney A. 79-8878 

57 Or App 808 (1982) 859 
Stone, V i r g i n i a M. 81-01414 & 81-00053 1089,1123 
Stoneking, Donald A. 81-07866 1302 
Strauser, Marlene 81-00819 168 
Strauser, Ward K. 81-00354 1090,1134 
Strong, Betty J. 81-02187 1547 

S t u l t z , W i l l i a m P. 80-03388 170 
Sullenger, Susan 81-00410 228 
S u l l i v a n , L e s l i e M. 80-02620 1093 
S u l l i v a n , Rocky 81-06919 1152 
Sundown, Marilee J. 81-06903 1243 
Suydam, Jack 80-08595 119 

Swartout, Marvin 81-05506 1105 
S w i f t , Dorothy J. 81-08742 & 81-08743 1509,1578 
Syrop, Jay 81-06781 1004 
Tamayo, George 79-09895 39 
Tankersley, David F. 80-11462 1153 
Taylor, Fred 81-05972 & 81-05973 1303 

Taylor, Jessie E. 81-07049 715 
Teel, Dean D. 80-00757 631 
Teel, Robert W. 80-02438 

58 Or App 564 (1982) 1323,1551 
Tesoro, Nicolas E. 80-05277 84 
Thayer, James A. 81-01089 527 
Thomas, Eula M. 81-05391 687 

Thomas, John R. 80-10051 1207 
Thomas, Minnie 80-10097 40 
Thomas, Tom E. 81-03319 1133 
Thompson, Connie L. 80-02230 288 
Thornsberry 81-649 

57 Or App 413 (1982) 810 
Thornton, Marvin 80-11391 998,999 

Thornton, Therien M. 81-06392 1549 
Thurman, Jimmy Earl 79-09705 644 
Thurston, James 79-09759 

58 Or App 568 (1982) 1325 
T i l l e y , Teddy G. 79-06802 1304 
Toskovich, Mike 80-05727 125 
Townsend, William 79-00826 

60 Or App 32 (1982) 1763 

-1993-



CLAIMANTS INDEX 

Name Number Page 
Treadwel1, Timothy 81-00093 755 
Trevino, Juanita 81-01912 & 80-07954 632 
T r u i t t , J e r r y A. 80-11076 86 
Tucker, Robert 81-04099 1270 
Tunheim, Jeani L. 81-07114 741 
Tuning, Elizabeth 81-01848 664 

Turan, Carolyn 82-0186M 1550,1560 
Turley, Gordon 80-11183 Turley, Gordon 

60 Or App 157 (1982) 289,1777 
Turner, Frank J. 81-00353 584 
Turpin, Richard D. 81-03349 988,1098 
Twist, Lewis 80-07811 52,96,290 
U l b r i c h , Archie M. 81-04633 1640 

Undercoffer, Carl 80-11357 99,129 
Underwood, Keith G. 81-03452 1305 
U n i v e r s i t y Medical Associates 57 Or App 451 (1982) 833 
Urton, W i l l i a m E. 78-06892 1263 
V a l t i n s o n , W i l l i a m 80-07387 

56 Or App 184 91982) 363,633 
Vanderschuere, V i c t o r 82-0025M 444,1198 

Van DerZanden, Stanley P. 80-06147 
60 Or App 316 (1982) 1791 

Vandinter, Donald M. 81-05303 1485 
Vandre, Donald L. 80-11310 & 80-11311 53 
Vega, Mary R. 81-06921 528 
Vickery, Samuel D. 81-07283 1244 
Vinson, W i l l i a m Z. 81-04119, 81-04118, 81-04117, 

81-04116 & 81-04115 295 

Vollmer (Abego), Donna F. 81-6546 1112 
Wagner, Roy L. 81-04552 746 
Wagy, Donald 81-04385 445 
Wall, Verda M. 80-09392 172 
Wallace, Eula V. 81-01971 777 
Walters, Reita 81-08670 1225 

Ward, Nick L. 81-07174 1739 
Warner, Darryl G. 80-03034 634 
Warren, Daniel L. 81-02844 & 81-05358 1160 
Washington, B i l l y W. 81-02295 1660 
Wasson, Barbara 81-00035 1094 
Wathen, Teresa E. 80-06296 21 

Wattenbarger, Charles 80-03922 1019 
Webb, Wi l l i a m 81-06377 1059 
Weidman, Brock 81-04440 

59 Or App 381 (1982) 173,1360 
Wei land, George F. 79-06914 & 79-03871 961 
Weir, Wayne L. 80-09864 1198 
Welch, Wayne E. 80-10619 766 
Welcome, Elizabeth N. 80-03201 194 
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Wh i t s e l l Trust (employer) 81-05294 1740 
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Wyrick, Melvin T. 79-08788 8 
Wyttenberg, Arnold 81 -01180, 81-01284 & 81-0050M 9,778,779 
Yardley, Darell 82-01323 & 82-03085 1551 

Y e t t e r , Deborah 81-01466 728 
Young, Donald 82-00645 1003,1218 
Youngfellow, Eric S. 82--02890, 82-02071 & 81-10085 1596 
Zolotas, John 81-00017 87 

-1995-




