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L ¥ TIMOTHY D. BLASER, Claimant | WCB 81-00137
James 0'Neal, Claimant's Attorney October 7, 1982
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by‘Board'Meﬁbers Lewis and Ferris.

The SAIF Corporation seeks review of that portion of Referee
McCullough's order which remanded claimant's claim for psychiatric
treatment rééommended by Dr. Hughes. SAIF contends that the
psycholog1cal 1ssue ‘'was neither raised nor litigated at the
hearlng.

The facts as recited by the Referee are adopted as our own.

SAIF argues that the Referee incorrectly ruled on an 1ssue
not raised. by the parties. We agree.

: At the beginning of the hearing the following conversatlons
were held between the parties and the Referee:

"The Referee: Okay. As I understand it,
the sole issue is extent of unscheduled
permanent partial disability, is that
correct?

‘, _ . “Mr. O'Neal: That is correct.
- “"Mr. Nyberg: There is an overpayment."

* * *

"The Referee: . . . The only issue we
~will deal with today though is extent of
unscheduled permanent partial disability."

1ne sole issue, as noted above, was extent of permanent partial
disability from an appeal of the July 13, 1981 Determination

~» -, The Board has prev1ously stated in Michael Petkovich, 34
Vil udtta 98 (1982) )

"Referees (and the Board, too), should
concentrate on making the best possible
‘decision on the issues raised by the
parties without the distraction of
volunteering decisions on issues not
raised."

No issue was raised or evidence presented regarding claimant's
claim for aggravation of a psychological condition. Only a medical
report was received after the heating from Dr. Hughes which indi-
c2ted he was recommending psychological treatment. The effect of

"fl the Referee's order is to make compensable a condition which has

' ) never been asserted by the claimant, not accepted or denied by the
insurer and, in fact, never 11t1gated as an issue at a hearing.
That portion of the Referee's order is, therefore, reversed.v'
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. Turning to the issue raised at the hearing, extent of claim-
ant's unscheduled permanent partial disabkility, we find that the
medical evidence indicates that claimant has sustained no physical - Y
impairment. However, the medical evidence is clear that claimant “
has work restrictions placed upon him, which include no repetitive ’
heavy lifting, bending or stooping. All of these motions are
necessary in the only real occupation (body and fender repair) that
'~ ~1=imant has ever performed. Claimant had 12 years of schooling
but did not get a diploma. He is only 23 years of age. - He has
achieved the skills required of an auto rtody and fender repairman,
and, therefore, has the ability to learn.  We feel that claimant
would be adequately compensated for his loss of wage earning capa-
city arising out of this industrial injury by an award of 16° for
5% unscheduled disability.

ORDER
The Referee's order dated May 19, 1982 is reversed.

Claimant is hereby granted an award of 16° for 5% unscheduled
disability. :

Claimant's attorney is granted as a reasonable attorney's fee
25% of the increased compensation granted by this order.

THELMA JAQUES, Claimant ' | Own Motion.82-0217M
Pozzi, Wilson et al., Claimant's Attorneys October 7, 1982
SAIF Corp Legal, Defense Attorney Own Motion Determination

The above entitled claim was reopened pursuant to a Referee's
order of June 29, 1982. The claimant's physician requested
reopening of the claim .approximately three months after expiration
of claimant's aggravation rights. The first Determination' Order on
this claim issued August 22, 1975; the aggravation period expired
August 22, 1980; and the request for reopening was made November
13, 1980. 1t was inappropriate for the Referee to ccnsider the
"aggravation claim" and SAIF's "denial." Cf Claude Allen, 34 Van
Natta 769 (1982). ' ' ‘

In any event, this claim is now in open status, and it is
ready for closure. Claimant has nc right to closure pursuant to
CRS 656.268. We close the claim pursuant to ORS 656.278. Claimant
is herebky granted compensation for temporary total disability from
November 13, 1980 through December 31, 1980 and no additional award
for permanent partial disability.

IT IS SC ORDEREL.

LEE M. KIGHT, Claimant WCB 81-11508

Myrick, Coulter et al., Claimant's Attorneys October 7, 1982 |
SAIF Corp Legal, Defense Attorney .Order on Reconsideration

The Board has received a Motion for Reconsideration from the
SAIF Corporation of its Order of Dismissal dismissing SAIF's
Request for Review as having not been timely filed. Having
considered the motion and the affidavit attached hereto, SAIF's
Motion for Reconsideration is granted and upon recon51derat10n, |
the Board's oOrder of Dismissal is set a51de and SAIF's Request for
Review is hereby accepted.

IT IS SO ORDERED. . -1464-




ANTHONY SHOULDERBLADE, Deceased Claim No. CV0090300
GLADYS SHOULDERBLADE, Claimant » October 7, 1982

~Phil Studenberg, Attorney Crime Victims Act--
Order of Remand

Claimant, Gladys Shoulderblade, apparently on behalf of her
herself and on behalf of her deceased husband, Anthony
Shoulderblade, has requested a hearing concerning claims made for
victims of crime compensation following the issuance of an Order
and an Order on Reconsideration by the Department of Justice. The
Department found the claim or claims not to be compensable on the
ground that the cause of the decedent's death was uncertain, and
on the further ground that Mr. Shoulderblade failed to cooperate
fully with law enforcement officials in the apprehension and
prosecution of his alleged assailant.

Our preliminary review of the record in this matter indicates
that the record is incompletely developed. The Department of
Justice's Order and Order on Reconsideration refer to evidentiary
matters not properly developed in the record. For example, there
are references to statements attributed to the Office of the
District Attorney and the Medical Examiner, an allegation that Mr.
Shoulderblade may have died of pneumonia and an allegation that
Mr. Shoulderblade may have fallen out of his hospital bed and
sustained further head injuries which may have caused his death.
These matters have little or no foundation in the record forwarded
to us by the Department.

In her request for a hearing, Mrs. Shoulderblade alleges that,
subsequent to an interview with a police officer during which her
husband refused to name his assailant, her husband changed his
mind, decided to cooperate with law enforcement officials and named
his assailant. Mrs. Shoulderblade further alleges that efforts
were made to contact law enforcement officials but that her husband
died before law enforcement officials could interview him again.
Mrs. Shoulderblade further alleges that the decedent was under a
court order declaring him incompetent, that she was his duly
appointed guardian, that she was aware of the identity of the
assailant and that she was ready at all times to cooperate with law
enforcement officials.

The Department of Justice's Order and Order on Reconsideration
do ncot reflect a consideration of whether and to what extent the
decedent's alleged incompetency provided good cause for failure to
cooperate as provided in ORS 147.015(3); whether as the alleged
guardian of the deceased person, Mrs. Shoulderblade's readiness
and akility to identify the assailant satisfied the requirements of
ORS 147.015(3); whether and to what extent the District Attorney's
alleged unwillingness to prosecute is obviated under ORS-
147.125(1); whether the alleged fall in the hospital was within the
chain of causation from the original injuries and whether notwith-
standing other potential contributing factors to the decedent's
death the injuries.arising from the assault were a material cause
of his death. lLastly, it needs to be clarified whether Mrs.
Shoulderblade is prosecuting a claim in her own right as the depen-
dent or relative of a victim under ORS 147.015(1) or 147.025, as
the legal guardian of the decedent, or as the legal representative
of the decedent's estate under ORS 147.335. '
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For these reasons, we remand this matter to the Department of R
Justice for a more complete development of the record and consider- \.
ation of the legal implications of the matters discussed above.

IT IS SO ORDERED.

ROBERT DELEPINE, Claimant ' WCB 81-05413
Marcy Leskela, Claimant's Attorney October 8, 1982
SAIF Corp Legal, Defense Attorney Interim Order

Claimant requested review of the Referee's order herein and
thereafter moved the Board to remand the case to the Referee for
further evidence taking pursuant to ORS 656.295(5). The Board
deferred ruling on claimant's motion for rémand until the time of
Board review. The briefs have been filed and the case has been
docketed for Board review. In reviewing claimant's motion for
remand, it appears that, although claimant has described the addi-
tional evidence, the proffered evidence has not been appended to or
otherwise submitted with claimant's motion for remand.

In order to determine whether the proposed additional evidence
could have been cobtained in the exercise of due diligence and
whether it is relevant material or could possibly change the result
reached by the Referee (i.e., whether the case has been "improperly,
incompletely or otherwise insufficiently developed or heard by the ‘
referee”), the Board directs that claimant's counsel submit the .
additional medical reports within five days of the date of this x
order, with a copy of the reports provided to counsel for SAIF. The
proffered additional evidence will be examined solely for purposes
of determining whether claimant's motion for remand has an; merit
and will not be reviewed as part of the record on Board review.

IT IS SO OKCERED.

ROBERT D. FARANCE, Claimant WCB 78-04137,79-08194,
Roll et al., Claimant's Attorney 80-01028 & 79-11112
SAIF Corp Legal, Defense Attorney October 8, 1982

Wolf, Griffith et al., Defense Attorneys Order of Dismissal

A request for review, having bteen duly filed with the Workers
Compensation Board in the above-entitled matter by the claimant,
and said request for review now having been withdrawn,

IT IS THEREFORE ORDERED that the request for review now
pending before the Board is hereby dismissed and the order of the
Referee is final by operation of law. :
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ERMA GRAHAM, Claimant WCB 81-00622,81-07908 & 81-09041
Roger D. Wallingford, Claimant's Attorney October 8, 1982

Wolf, Griffith et al., Defense Attorneys Order on Reconsideration

SAIF Corp Legal, Defense Attorney

William Stockton, Defense Attorney

The Bcard issued an Order on Review on September 14, 1982,
affirming the Referee's Order of January 15, 1982. Prior to the
date that this case was docketed for Board review, claimant moved
the Board for remand to the Referee for further evidence taking,
pursuant to ORS 656.295(5). We reserved ruling on claimant's
motion until the time of Board review. However, we made no refer-
ence to claimant's motion in our Crder on Review, and claimant
subsequently requested a ruling thereon. We regard this request
as one for reconsideration of our Order on Review.

The Board denies claimant's motion for remand. In Robert A.
Barnett, 31 Van Natta 172 (198l1), aff'd. on other grounds, 59 Or
App 133 (1982), we held that "“[t]Jo merit remand it must be clearly
shown that material evidence was not obtainable with due diligence
before the hearing." 31 Van Natta at 173. Subsequent Court of
Apreals decisions have not altered this due diligence requirement.
See Egge v. Nu-Steel, 57 Or App 327 (1952); Muffett v. SAIF, 58 Or
App 6854 (1982). ‘ '

The evidence which claimant now seeks to have considered by
the Referee, which claimant contends was not obtainable prior to
the hearing, consists cf the results of a myelogram performed by a
neurological surgeon who apparently had not previously examined
claimant prior to the time of the hearing on January 4, 1982. The
evidence tendered by claimant in support of her motion for remand
is a report from this physician, dated April 19, 1982, indicating
that the myelogram he performed indicates a protruding disc at
L4-15, as does a CAT scan. In a letter report to claimant's
attorney, this physician states: "After reviewing her extensive
history that you have provided, I would state that historical facts
from this lady are apparently not reliable. Therefore, I am unatle
to relate her back problem to any particular incident since, after
reading this review you provided me with, I do not feel the
patient's history is reliable." '

Claimant has also submitted a statement from an orthopedic
surgeon who previously <xamined claimant and whose reports were
made a part of the record before the Referee. The proffered state-
ment, dated June 11, 1982, indicates that in this physician's
opinion, "based on reasonable medical probability, this patient
sustained a disc protrusion secondary to her initial injury. . .

." This physician had performed a CAT scan approximately one year
earlier which reflected a possible disc herniation at the L5-S1
level on the left side. This diagnostic report was considered by
the Referee, who found that it "did not contribute much."

The Referee's order states:

“Claimant has been seen, treated or
considered by about 25 medical
practitioners, many of whose detailed
histories are included among the nearly 100
exhibits.* * * fThese medicals reveal
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claimant is not a good historian, neither
is she a very convincing witness. Thus the
medicals and claimant's testimony are both
suspect.”

As was the case in Barnett, we here find that claimant's
motion for remand to the Referee for further evidence taking is
"simply an effort 'by the side that lost at a hearing to get addi-
tional evidence to strengthen its case." 31 Van Natta at 174.
Furthermore, in reviewing the tendered additional evidence solely
for the purpose of ruling on claimant's motion for remand, we find
that the proffered additional evidence does not indicate that this
case has been "improperly, incompletely or otherwise insufficiently
developed or heard by the Referee. . . ." ORS 656.295(5), see
Muffett v. SAIF, supra, 58 Or App at 687.

CRDER

On reconsideration of the Board's Crder on Review dated
September 14, 1982, the Board denies claimant's motion for remand
and adheres to its former order. '

JOE HOLMES, JR., Claimant Own Motion 81-0034M
Peter Hansen, Claimant's Attorney October 8, 1982 .
SAIF Corp Legal, Defense Attorney Own Motion Order -

Claimant has requested that his claim for an injury sustained
on May 25, 1973 be reopened for surgery recommended by Dr. Kiest.
Claimant's aggravation rights have expired. SAIF Corporation has
authorized the surgery. The only issue kefore us is claimant's
entitlement to compensation for temporary total disability. The
evidence before us indicates that claimant has been on full social
security benefits since 1976. There is no evidence that claimant is
ready and available for work, but rather that he has retired from
the labor market. Although the medical expenses will be paid,
claimant's request for reopening of his claim must be denied.

Vérnon Michael, Own Motion No. 81-0201M, 34 Van Natta 1212,
(September 15, 1¢82). ‘
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KATHRYN P. ENGLISH, Claimant ‘WCB 81-08287
Harold Adams, Claimant's Attorney October 12, 1982
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members Barnes and Ferris.

The SAIF Corporation requests review of those portions of
Referee LCanner's order which: (1) set aside the Determination
Order dated August 26, 1981 as premature; (2) granted claimant
compensation for temporary total disability from March 25, 1981
through August 15, 1981, less time worked; (3) granted claimant
25% of compensation due for temporary total disability from January
18, 1982 through March 5, 1982 and an attorney's fee of $250 pursu-
ant to OAR 436-83-460 and ORS 656.262(9); and (4) granted claim-
ant's attorney 25% of the additional temporary total disabkility
made payable by the order and an additional 25% of any additional
permanent partial disability claimant may receive upon closure.

Claimant was employed, at the time of injury, as a crab shaker
and developed right wrist pain on December &, 1980. Dr. Rennick
diagnosed acute tenosynovitis. Dr. Meyers became the treating
physician. Claimant underwent surgical release on February 6,
1981. Dr. Meyers released claimant to regular work on March 25,

1981,

Thereafter Dr. Meyers' reports reflect that he saw claimant in
April, in June and August. He indicated that claimant had not
returned to work because she felt she could not do the work. TLCr.
Meyers kept reiterating that in his opinion claimant was phys1cally
capable of returnlng to her job. On AugLst 15, 1981 Dr. Meyers
performed minor surgery to remove a wire suture. The claim was
closed on August 26, 1981 by a Determination Order which granted
compensation for temporary total disability through March 24, 1981
and an award of 5% loss of the right hand.

Claimant worked as a bartender from July to November of 1981.
Soon thereafter she was hospitalized for about 59 days for unre-
lated problems.

Cn February 17, 1982 Dr. Melgard reported that claimant's
wrist condition was not stationary and he did not know when she
be¢ame unstationary but he knew she was unabtle to work since his
first examination on January 18, 1982. The diagnosis was entrap-
ment of the median nerve. EMG's, however, were mostly normal. On
March 10, 1982 Dr. Nathan reported that claimant's condition was
not medically stationary but she was capable of gainful employment.
Although the matter is far from clear, the parties apparently
treated this information as something in the nature of an aggrava-
tion claim and the Referee relied upon it in ordering time loss
paid from January 18, 1982 to March 5, 1982. It is also unclear,
ktut we conclude that SAIF does not challenge this portion of the
Referee's order on review. :

Initially, Dr. Meyers was claimant's treating physician.
After the February 6, 1981 surgery Dr. Meyers released claimant for
full duty work as of March 25, 1981. Although claimant testified
that she continued to experience pain in her right hand, Dr.
Meyers' reports indicate that claimant should have been able to
return to her regular employment. There is no contrary medical
evidence relating to the period March 25 through August 15, 1981.
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We find that claimant's failure to return to her regular employment
was not the result of her medical prcblem; rather, it was due to
the fact that her regular job was not available at the time she was
released to work. Furthermocre, claimant has failed to prove that
she was not medically stationary after March 25, 1981, in spite of
the fact that it was subsequently necessary to remove from her hand
a subcuticular metal suture. See ORS 656.005(7). Accordingly, the
Referee's award of additional temporary total disabkility for the

period March 25, through August 15, 1981 was error. Cf. Humphre
v. SAIF, 58 Or App 360, 364-365 (1982); Hedlund v. SATF, 55 Or App
313, 318 (1981).

‘Although the keferee found that claimant became medically sta-
tionary August 15, 1981, and awarded time loss up until that date,
he set aside the August 26, 1981 Determination Order as premature.
We find no basis in the record for this conclusion and, therefore,
reverse this pcrtion of the order.

SAIF also contends that the Referee erred in awarding penal-
ties and attorney fees. The Referee awarded penalties and fees
"based upon a finding that SAIF failed to comply with OAR ;
436-83-460, which requires an insurer to provide copies of medical
reports to a claimant or his attorney within 15 days of demand.
Under the circumstances of this case, where there is a continuing
obligation to furnish reports received after a demand has been
made, we interpret this rule to mean that the insurer is obligated
to provide such coples within 15 days of the insurer's receipt of
the reports.

The reports in question are Exhibits 22, 23 and 24. No
renalty for failing to disclose Exhibits 22 and 24 is warranted
because we find it has not been established that they were ever in
SAIF's possession. SAIF received Exhibit 23 on March 2, 1982.

That report was furnished to claimant's attorney the same day as
the hearing, March 17, 1982. Although it obviously would have been
more courteous for SAIF to have sent claimant's counsel a copy of
Exhikit 23 as soon as possible after receiving it -and as long as
possible before the hearing date, the fact remains that Exhibit 23
was furnished to claimant's counsel on the fifteenth day after SAIF
received it. SAIF's actions did not violate the requirements of
CAR 436-83-460 and, therefore, no penalty for noncompliance with
that rule is warranted. There is no issue concerning CAR
436-83-400(3), inasmuch as these documents were not documents upon
which SAIF intended to rely or did rely at hearing.

ORLCER

The Referee's order dated April 13, 1982 is affirmed in part
and reversed in part. Those portions that awarded temporary total
disability compensation for the period March 25, 1981 through
August 15, 1981, set aside the Determination Order dated August 26,
1981 as premature and awarded penailties and attorney fees are
reversed, and the Determination Order dated August 26, 198l is
reinstated and affirmed. Those portions that awarded compensation
tor temporary total disability from January 18, 1982 to March 5,
1982 and allowed an attorney fee payable from the increased compen-
sation awarded are affirmed.
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PAUL S. GILL, Claimant WCB 80-09492 & 81-08254
Hugh Cole, Claimant's Attorney October 12, 1982
Schwabe, Williamson et al., Defense Attorneys Order on Reconsideration
Wolf, Griffith et al., Defense Attorneys

Insurer EBI Companies requested review of that portion of
Referee McCullough's order which assigned to it responsibility for
claimant's surgery and resulting time loss. The sole issue is
insurer responsibility. On July 30, 1982, the Board issued its
Order on Review herein. EBI Companies requested reconsideration
and on August 12, 1982, we abated the Order on Review to allow the

Bcard more time to consider EBI's contentions. On
" reconsideration, we are not persuaded to reach a differerent
result, but believe that a discussion of our rationale is
justified. Accordingly, we withdraw our previous Order on Review
and substitute the following in its stead. '

We adopt the facts as set forth in the Referee's order, and
adopt his conclusions subject to the following comments.

In January 1981 claimant had wrist fusion surgery. The sur-
gery was necessitated by degenerative arthritis of the wrist. The
arthritic condition, in turn, was caused by a series of wrist
fractures claimant sustained between 1975 and 1980. The dispute
here is between the insurer on the risk at the time claimant
sustained a fractured wrist in April, 1679 (Truck Insurance
Exchange) and the insurer on the risk at the time claimant again
fractured his wrist in June, 1980 (EBI Companies). Claimant's
treating physician testified that the 1975 fracture was the
precipitating factor in the onset of the arthritis, that each of
the successive fractures contributed equally and materially to the
arthritis that ultimately required surgery in 1981, and that there
was insufficient arthritic spurring prior to the 1980 fracture to
justify a wrist fusion at that time. However, the medical
evidence also establishes that arthritis is a condition that takes
vyears to develop, and that surgery was first mentioned less than
three months after the last injury and the need for it confirmed
based on x-rays taken four months after the last injury.

With respect to the treating physician's testimony to the
effect that the last fracture was an equal and material :
contributing cause of the need for wrist fusion surgery, we
believe we are not bound by that conclusion even if the evidence
is uncontroverted. Edwin A. Bolliger, 32 Van Natta 559 (1981),
aff'd. without oppinion, 58 Or App 222 (1982). The need for
surgery in this case followed so closely on the heels of the last
injury that it is entirely possible that the degree of
contribution attributable to the last injury was less than
material. However, it does not follow that the insurer on the
risk at the time of the last fracture is absolved of
responsibility.

EBI Companies cites the last injurious exposure rule in
support of its position that it is not liable for the surgery in.
guestion here.

“'If the second ihjury takes the form
merely of a recurrence of the first, and if
the second incident does not contribute even
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slightly to the causation of the disabling
condition, the insurer on the risk at the time
of the original injury remains liable for the
second.'"

Smith v. Ed's Pancake House, 27 Or App 361, 365 (1976), quoting
from 4 Larson, Workmen's Compensation Law, 95.12 (1976).

Strictly speaking, rules employed to distinguish a new injury
from an aggravatlon of a previous injury are not applicable here
kecause EBI Companies has already accepted responsibility for the
last fractured wrist as a "new injury” .However, where there are
multiple prior accepted injuries and subsequent need for medical
services, policy considerations similar to those used to determine
new injury versus aggravation are relevant to determine
responsibility for subsequent medical services.

The last injurious exposure rule refers to whether the second
incident contributes "even slightly"” to causation of the . ,
condition. There can be no doubt that in this case the last wrist:
fracture contributed at least slightly, although perhaps not
materially, to the arthritic conditon which ultimately required .
surgery. We are not entirely sure that the last injurious
exposure rule creates a new standard of "slight causation" which
is different from "material contribution". 1In another portion of
Larson's description of the last injurious exposure rule, he
states:

“"[If] the second incident contributes independently
to the injury, the seccnd insurer is solely liable,
even if the injury would have been much less severe
in the absence of the prior condition, and even if

the prior injury contributed the major part of the

final condition." Larson, Id.

Larson may have contemplated that "slight" causation ends were
"major" causation leaves off. Under Oregon law, of course, it is
entirely possible for one injury to be a major cause and another
injury to ke a material cause of a condition, and liability for
the condition will remain with the employer/insurer on the risk at
the time of the injury that was a material contributing cause.
Crable v. Weyerhaeuser Co., 221 Or 387 (1981) 1In such cases, what
Larson characterizes as "slight causation" would probably be
equivalent under Oregon law to "material causation"

In any event, in this case, we find that the degree of
contribution to claimant's condition from the last fracture is
sufficient to invoke the rule of Roger Ballinger, 34 Van Natta 732
(1982). In Ballinger, we held that where there are multiple prior
compensable injuries to the same body part, responsibility for
subsequent medical services and time loss will ke ass1gned to the
emplcyer/lnsurer cn the risk at the time of the last .injury to
that body part. It is implicit in Ballinger that the last injury
must have retained some causal relationship to the condition that
subsequently required medical servies.

We recognlze that in cases where the degree of contribution
from the last injury could be characterized as at least slight but
less than material, the employer/lnsurer on the risk at that time
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becomes liable where, but for prior industrial injuries, that
employer/insurer would not have been liable. To that extent, the
last injurious exposure rule and the Ballinger rule are clearly
arbitrary. Nevertheless, the Oregon Supreme Court has determined
there is a need to impose liability where the degree of
contribution from a certain employment exposure is considerably
less than material. In Bracke v. Baza'r Inc. 293 Or 239 (1982),
the Court discussed the fact that responsibility can be assigned
to an employer where that employer's work conditions merely "could'
have" caused an occupaticnal disease:

"The reason for the rules lies not in their
achievement of individualized justice, but
rather in their utility in spreading liability
fairly among employers by the law of averages
and in reducing litigation." 293 Or At 248.

It follows that the Referee correctly assigned responsibility
to EBI Companies, Inc., the insurer on the risk at the time
claimant most recently fractured his wrist. This injury
contributed at least slightly to the causation of the arthritic
condition which ultimately required surgery.

ORDER

On Reconsideration of the Board's Order on Review dated July
30, 1982 the Board's former order is withdrawn and the foregoing
Crder on Reconsideration is substituted therefor.

The Referee's order dated November 5, 1981 is afflrmed

Claimant's attorney is awarded $350 for services rendered on Board
review, payable by EBI Companies.

REX L. HARRIS, Claimant WCB 79-07093
Charles Paulson, Claimant's Attorney October 12, 1982
SAIF Corp Legal, Defense Attorney Order Denying Motion to Remand

This case is currently ‘before us on remand from the Supreme
Court. Harris v. SAIF, 222 Or 683 (1982). The SAIF Corporation
has moved that this case be further remanded to the Referee for the
taking of additional evidence. :

SAIF has submitted several medical reports generated after the
closure of the record following the April 10, 1980 hearing. SAIF
contends that one of these reports documents that claimant did not
suffer irreversible organic brain damage, contrary to the findings
or assumptions in prior proceedings, and that such information was
unknown to the parties at the time of the hearing in April of 1980.

We conclude that Dr. Colistro's report dated April 28, 1982
is not an adequate basis for remanding. SAIF acknowledges that it
made no effort at or before the prior hearing to contest the pre-
sence of organic brain damage. Moreover, we find Dr. Colistro's
report to be merely argumentative on that issue.

This case will proceed to reconsideration on remand from the
Supreme Court on the record made before the Referee and SAIF's
Motion to Remand is denied.

-1473-
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JOHN H. HAWKINS, Claimant WCB 81-10702
Karol Kersh and Associates, Claimant's Attorneys October 12, }982
SAIF Corp Legal, Defense Attorney Order on Review

'keviewed by Board Members Barnes and Lewis.

SAIF Corporation requests review of Referee Galton's order '
which set aside a vocational training program termination order \
issued by the Field Services Civision of the Workers Compensation |
Department. SAIF asserts that claimant's training program was :
properly terminated. Should we agree with that contention, the
parties alternatively argue the extent of claimant's permanent
disability.

Claimant injured his low back on January 19, 1976 while
working as a roofer. Following the injury, he was treated
conservatively but eventually had to undergo a bilateral posterior
spinal fusion in October of 1977. He has continued to have low
back pain and is now restricted to light work. Claimant was 36
years old at the time of the hearing.

Cver the last few years claimant has participated in three
vocational rehabilitation programs through the Field Services
Divisicn. He was first placed into a program to be trained as a
tuilding inspector through classes at Chemeketa Community
"College. After about a month and a half, claimant quit going to
the classes because the prolonged sitting increased his back pain
and because he lacked sufficient readlng and writing skills to ,
ke(.[‘ up with the program. : ‘ .
|

In the fall of 1980, claimant was referred to the Callahan
Center for evaluation. He was examined by Dr. Henry, a
psychologist, on September 30, 1280. Dr. Henry noted that
claimant was at less than a fifth grade reading and vccabulary
level and stated that "[ilt is possible that he exhibits a
specific learning disability though this possibility was not
thoroughly evaluated." A change in his vocational training was
recommended but no further testing to determine whether or not
claimant had a specific learning disakility was done prior to his
entering into the next training program. :

Claimant's second training program was to become a roofing
estimator and salesman. As part of the program, a roofing ccmpany
had agreed to hire claimant as a salesman upon completion of his
three months of training. Claimant completed the training classes
but was still unable to write up a contract because of his
inakility to spell. The roofing company that had agreed to hire.
claimant would only hire him to work as a roofer and not a
salesman. He went back to work as a roofer but was physically
unable to do the work.

Claimant then began taking classes on his own at Chemeketa to
try to obtain a GED certificate. 1In July cf 1981 he returned to
the Callahan center for another evaluation. Claimant was
diagnosed as having dyslexia and possibly a lesion in his brain. '
Claimant would not be able to perform joks that require more than ‘ ‘
minimal spelling and reading abilities. With the value of
hindsight, it is now obvious that the two earlier training
programs were inappropriate because of claimant's dyslexia.
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As the third effort, claimant was placed in an cn the job
training program working as a gunsmith's apprentice. He began
work at a gun shop on September 22, 1981. The proprietor was to
receive $100 per month to train claimant and did not have to pay
him any wages. Claimant was very interested in learning this.
trade and apparently was able to do the work required of him in
the gun shop. It appears from the record that there was some
difference of opinion between the employer and claimant as to what
type of work he should be performing. The employer seemed to want
claimant to learn the inventory and counter sales part of the
business before he began learning to repair guns. Claimant, on
the other hand, was anxious to begin learning the actual
gunsmithing part of the employer's business. However, the
employer reported that he was optimistic that claimant would be
able to learn the trade. '

On October 10, 1981, claimant fell in his back yard,
reinjuring his back. He was treated at a Hospital emergency room
and sent home to rest. Claimant's wife telephoned claimant's
employer and told him of the injury and that claimant would not be
able to work the next day, Monday. Claimant tried to go to work
on Tuesday but only worked a half day because of a doctor's
arpointment and stayed home for the rest of the week at his
"doctor's direction. Claimant gave his vocational counselor a noteé
from Dr. Poulson, his physician, stating that claimant would be
off work Monday, October 12, until further notice due to his fall.

Claimant's wife called the employer again on Wednesday.

There is conflicting evidence concerning the conversation that
took place. The employer contended that claimant's wife told him
only that claimant would be in late on Wednesday, with no
discusion about the rest of the week. Claimant contends that his
wife told the employer that he would be home the rest of the

week. Claimant's wife testified that "...when I talked to Gene
[the employer] Wednesday morning, he gave no indication of being
upset or anything else. Just told him to take care of himself and
get well so he could come back to work." Claimant was fired by
~his employer the following Monday, October 19, when he returned to
- work. The Referee found both claimant and his wife to be credible
witnesses. '

Claimant's vocational counselor contacted the employer to see
if it would be possible for claimant to return to work at the gun
shop. 1In her Cctober 22, 198l report to the vocational
coordinator at the Field Services Division, the counselor stated:

"This counselor contacted Mr. Small [the
employer J...Mr. Small does not believe that
Mr. Hawkins [claimant] is motivated encugh
to be successful in the program. Mr. Small
states that Mr. Hawkins 'is not grasping the
information fast enough to learn this
trade. Mr. Small was greatly disappointed
that Mr. Hawkins did not show up at work
the week of October 12 and felt that Mr.
Hawkins should have called every day that
he would be out. Mr, Small states that he
greatly depends on his employees to be at
work on time, as he, at time, is greatly
busy and has to depend on his employees,
specifically Mr. Hawkins, to take care of

any counter work."
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"Mr. Hawkins felt that he was learning
adaquately and was disappointed when Mr.
Small would not show him how to dismantle
and work on the guns. Mr. Hawkins believed
that Mr. Small was using him' to run the
shop and not interested in tra1n1ng him as
a gunsmith.

On November 4, 1982 Field Services terminated claimant's
gunsmith training program. The reason for the termination as
stated on the form sent to claimant was: "you are no longer
involved in your on the job training." The only additional
assistance offered claimant was participation in a job hunting
skllls program known as the "Job Club".

OBAR 436-61-160(5) sets out the circumstances under which a
training program may be terminated. Subsection (g) states that
the division may terminate a program if: "The worker is not
enrolled or actively engaged in the authorized training program."

Cn November 13, 1982 Field Services sent another letter to
claimant indicating that he was being cut off from all vocational
training and his file was being closed. This letter explained the
action by saying that, although claimant had participated as
required:

"Recent review of your file indicates that
in spite of services provided you have not
been successful in returning to employment.

"The services furnished should provide you
with sufficient job seeking skills to
enable you to find suitable employment.

We are therefore closing your file and hope
you can return to employment in the near
future."

Contrary to the statements made in this letter, we find claimant
had not been provided with any skill that would enable him to
secure employment.

At the hearing, the Field Services Vocational Coordinator
explained her decision to terminate the claimant's tralnlng,
stating:

"[1] [dliscussed the case with Ali Savage,
the rehab. counselor. Asked her if she’
talked with the employer, what the decision
was in the employer's estimation, reviewed
our case and saw that we had attempted
twice before in training situations with
Mr. Hawkins. And decided at that time
sufficient training services had been
provided, and that any more training would
not be beneficial to the client.”
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The Vocational Coordinator had not reviewed the most recent
report from the vocational counselor explaining the circumstances
of claimant's termination. She was not aware that claimant had
reinjured his back and that this was the reason for his absence
from work. Field Services apparently made no effort to contact
claimant prior to taking action. Claimant's training program was
terminated without the kenefit of the facts necessary to properly
make such a decision.

At the hearing, claimant's vocational counselor testified
that claimant probably could learn to be a gunsmith or locksmith
and that she believed that claimant could benefit from additional
vocaticnal services. She also stated that she agreed with the
decision to terminate the gunsmithing program. However, this:
opinion was not based on claimant's performance or his need for
training. Rather, she felt that the primary problem was the
inherent lack of control underlying this type of on-the-job
training.

ORS 656.283(1) establishes different standards of review in
vocational rehakilitation cases depending upon whether the issue
is eligibility or participation in a program. That distinction is
subtle in many cases. See John Davidson, 34 Van Natta 240 (1982);
William V. Frame, 34 Van Natta 183 (1282). Assuming without
deciding that our review is here the more limited standard of
abuse of discreticn under ORS 656.282(1)(d), we find the
Department's termination of claimant's training program was an
abuse of discretion. No reascnable person would terminate
participation in a program because, due to an injury, the claimant
was unable to participate in the program. Field Services did not
even properly investigate the circumstances surrounding claimant's
dismissal from the gunshop program. DMoreover, concern about "lack
of control" with on-the-job training programs should be confronted
before an injured worker is placed in a program, rather than
offered as an after-the-fact reason to terminate a program.

We will not direct that Field Services provide any specific
service or training to this claimant. Rather, we remand to Field
Sercices in the belief, based on this record, that it must have
something to offer this claimant.

Since we find the termination of vocational training was in
error and therefore the Determination Order dated November 18,
1981 was premature, we do not reach the issue of extent of
disability at this time other than to note that the Referee's
alternative finding on that issue is doubtful at best.

CRPER

Those portions of the Referee's order dated April 12, 1981
that set aside the Termination of the Authorized Training Program
entered by the Field Services Division, set aside the Determination
Order dated November 18, 1981, ordered SAIF to resume payment of
compensation for temporary total disability and remanded this claim
to the SAIF Corporation for further prccessing are affirmed. 1In
addition, the Field Services Division is directed to further
investigate claimant's situation and to provide any available and
appropriate vocational assistance. The remainder of the Referee's
order 1is vacated.

Claimant's attorney is awarded $600- for services rendered on
Board review, payable by the SAIF Corporation.
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WARD C. NEIHART, JR., Claimant - WCB 81-00136
Malagon & Ve1ure, C1a1mant s Attorneys - October 12, 1982
Cowling, Heysell et al., Defense Attorneys Order on Review

Reviewed by Board.Members Lewis and Ferris.

The claimant seeks Board review of Referee Brown's order which
granted claimant an additional award of 10% for a total award of
25% unscheduled low back disability. Claimant contends that the »
award is inadequate and that he was entitled to a reasonable attor-
ney's fee for prevailing at the hearing.

We affirm the conclusion reached by the Referee that claimant
would be adequately compensated for his loss of wage earning capa-
city by the award of 25% unscheduled disability. It appears that
the Referee inadvertently failed to grant claimant's attorney an
attorney's fee. We will modify accordingly.

ORDER

The Referee's order dated April 7, 1982 is affirmed regarding
the extent of disability issue; and claimant's attorney is hereby
granted as and for a reasonable attorney's fee the sum of 25% of
the increased compensatlon granted by the Referee, not to exceed
the sum of $2,000.

LEVI M.'SPINO, Claimant WCB 81-07181
Pozzi, Wilson et al., Claimant's Attorneys October 12, 1982
Foss, Whitty & Roess, Defense Attorneys Order on Reconsideration

The employer, by letter of September 24, 1982 has requested
reconsideration of the Board's order in the above entitled case.
Specifically, the employer now argues that if the claimant was
entitled to any unscheduled permanent partial disability, a minimal
award would be appropriate.

Having considered the employer's argument, the Board has
determined that it will not change its position from that stated
in its Order on Review.

ORDER

On reconsideration of the Board's Order on Review dated
September 22, 1982, the Board adheres to its former order.

THOMAS S. CORSEY, Claimant | WCB 81-04711
Emmons, Kyle et al., Claimant's Attorneys October 13, 1982
Cowling, Heysell et al., Defense Attorneys Order on Review

Reviewed by Board Members Lewis and Ferrls.

Claimant and the self-insured employer.request,Board review of
Referee Danner's order which granted claimant increased compensa-
tion for an award equal to 64° for 20% unscheduled disability for
injury to his low back. Claimant contends he is entitled to an
increased award. The employer contends claimant has been over
compensated and also asks that the Board remand this matter to the
Referee for a ruling on the overpayment issue. No brief was filed
by the self-insured employer. : ‘
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We accept the facts as recited by the Referee in his order.
With respect to the issue of claimant's extent of permanent dis-
ability, we conclude that claimant has been adequately compensated
for his disability and affirm the Referee's order.

We do not find a remand is indicated on the overpayment issue.
The dates in question, raised by the self-insured employer at the
hearing, include the week of February 11, 1980 and four holidays
between July 1979 and February 11, 1980. Claimant's attorney
agreed at the hearing that claimant should not have kteen paid
during the week of February 11, 1980. No proof or stipulation was
offered on the four holidays in question.

ORDER
The Referee's order dated Fetruary 26, 1982 is affirmed.

The offset requested for the week of February 11, l980lis
allowed. .

JERRY COURTNEY, Claimant WCB 81-09945
Ferder, Ogdahl et al., Claimant's Attorneys October 13, 1982
SAIF Corp Legal, Defense Attorney 7 Order on Review

Reviewed by the Board en banc.

The SAIF Corporation requests review of Referee Mannix's order
which directed it to reimburse claimant for expenses incurred due
to medical treatment for his hearing problems, which include
hearing loss and tinnitus.

The facts of this case are simple. Claimant sustained a com-
pensable head and neck injury on November 11, 1966. While hospi-
talized for this condition he complained of a ringing in his ears.
Pricr to this injury, claimant had no noticeable hearing problems.
Not only does he now complain of tinnitus, but claimant gave
credible testimony that his hearing has deteriorated since the 1966
injury.

Dr. Mooers, who examined claimant in 1966 and 1967, indicated
he felt claimant's symptoms of tinnitus were sustained as a result
of the 1966 injury. He gave no explanation for this conclusion.
Dr. Shepard, in December 1966, indicated claimant was complaining
of tinnitus and that an audiogram showed perceptive hearing loss.
Dr. Schleuning examined claimant in May 1979. He felt the majority
cf claimant's hearing loss was due to loud noise exposure., EHe
could not render an opinion as to the cause of claimant's tinnitus.
Rased on these medical reports, the Board previously issued an Own
Motion Order denying relief because ". . . the medical reports are
insufficient to establish that claimant's current hearing loss
problems are related to his industrial injury."

Only two additional medical reports have been included in the
record since that prior decision. Dr. Schleuning, in January 1982,
merely reiterated what he had said earlier. Dr. Stoner examined
claimant in November 1981 and made the following statement: "“If _
the patient's history is correct, at least some of the tinnitus and
hearlng loss may be attributed to his injury which occurred in
1¢66. This somewhat weak statement was followed by his flndlng
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that claimant's audiogram was ". . . more suggestive of a noise
induced hearing loss, which could be related to any of the noise
exposures noted in his hlstory although it does not rule out the
possible aggrevation [sic] by head trauma.'

We do not find that this evidence changes our earlier decision’
made under ORS 656.278. A mere possibility that claimant's hearing
problems may be related to his 1966 industrial injury is not suffi-
cient. Although his case for tinnitus is stronger than the case
for hearing loss, we do not find that claimant has sustained his
turden of proof. :

ORLCER
The Referee's order dated April 1, 1¢82 is reversed.

Claimant's request for medical services for hearing loss and
tinnitus is denied.

Board Member Lewis DiSsenting:

I respectfully dissent and would affirm the Referee's Opinicn
and Order. I would also award an attorney's fee of $400.

MAX D. CUTLER, Claimant ~ Own Motion 82-0224M
SAIF Corp Legal, Defense Attorney October 13, 1982
‘ Own Motion Interim Order

Claimant, by and through his treating physician, requested
the insurer to authorize medical treatment that in the physician's
opinion is causally related to claimant's April 16, 1970
industrial injury. The insurer submitted all of the medical
information to the Board by a memorandum dated August 23, 1982.
The insurer contends that claimant's current condition and the
need for surgery is not related to the 1970 compensable injury,
but instead to degenerative lumbar disc disease.

The materials submitted by the insurer indicate a dispute
over entitlement to medical benefits under ORS 656.245.
Subsection (1) of that statute provides in part: "The duty to
provide such medical services continues for the life of the
worker." ORS 656.245(2) provides in part: "If the claim for
medical services is denied, the worker may submit to the Board a
request for hearing pursuant to ORS 656.283." Although it is thus
quite clear that claims for medical services must be formally
accepted or denied notw1thstand1ng the expiration of a claimant's
aggravatlon rights, it would appear that this claim for medical
services has neither been accepted nor denied.

We, therefore, construe the material that has been submitted
to us ostensibly under our own motion authority pursuant to ORS
656.278 to actually be a request for hearing under ORS 656.283.
The docket clerk is directed to set a preferential hearing and the
Referee is directed to take evidence on the issues of entitlement
to medical services and penalties/attorney's fees for failure to
accept or deny this claim for medical services. The Referee shall
issue an order on those issues pursuant to ORS 656.289, with a ‘
copy to the Board, and the Board will then consider whether to

grant claimant compensation for temporary total disability under
its own motlon authority.

IT IS SO ORDERED. -1480-



. DANIEL J. LEATON, Claimant WCB 81-02186
Emmons, Kyle et al., Claimant's Attorneys October 13, 1982
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Bocard Members Lewis and Ferris.

Claimant and SAIF Corporation seek Board review of Referee
McCullough's order which granted claimant compensation for 10%
unscheduled disability and ordered SAIF to comply with the terms
of a February 11, 1981 Referee's order which, according to Referee
McCullough, required SAIF to pay interim compensation from March
18, 1980 to June 6, 1980, and 25% of that amount of compensation
as and for a penalty. Referee McCullough also ordered SAIF to pay
a penalty in the amount of 15% of the compensation due claimant
from March 18, 1980 to June 6, 1980, for SAIF's refusal to comply
with the Referee's order.

Claimant requested review contending that the award of perma-
nent disability is inadequate. SAIF cross-requested review con-
tending that it was not obligated to pay compensation for the
period March 18, 1980 to June 6, 1980, and that the Referee's
finding that SAIF failed to comply with the earlier Referee's order
was erroneous. SAIF also requests that the Referee's award of per-
manent disability ke reversed.

We accept as our own the facts as recited by Referee
‘ McCullough. The factual error pointed out in claimant's brief is
not sufficiently significant to warrant rewriting the facts.

We are persuaded by the testimony and the claimant's medically
documented restrictions that the permanent partial disability award
granted by the Referee is proper. We affirm that portion of the
order. '

This claimant's request for an enforcement hearing is another
example of the problems that arise from ambiguities in a Referee's
order. See Frank R. Gonzales, 34 Van Natta 551 (1982); Lewis
Twist, 34 Van Natta 52, 34 Van Natta 290 (1982); Albert Nelson, 34
Van Natta 1077 (1982); Kathie L. Cross, 34 Van Natta 1064 (1982).

The earlier Referee's order (February, 1981) set aside a June
6, 1980 denial issued by SAIF and remanded the claim for "accep-
tance and payment to claimant of all benefits due him under the
law." That Referee's order also directed SAIF to pay claimant a
penalty equivalent to "25% of the disability benefits due him up to
- the June 6, 1980 denial."” An issue at that hearing (held January
15, 198l1) was SAIF's failure to pay interim compensation prior to
its June 6, 1980 denial, and claimant's request for imposition of
a penalty therefor. In reliance upon Jones v. Emanuel Hospital,
280 Or App 147 (1977) and ORS 656.262(4), the Referee found that
SAIF had an obligation either to pay interim compensation or issue
: a denial within 14 days of notice or knowledge of the worker's
. claim, that SAIF had failed to do either and that, therefore, a
penalty was appropriate. The Referee's order states: "“Such
penalty applies to the compensation due the claimant up to the
June 6 denial."

-1481-




Neither party requested review of this Referee's order. SAIF
paid temporary total disability benefits from February 15, 1980
through March 18, 1980. SAIF's position is that it has complied
with the Referee's February, 1981 order to pay claimant "all bene-
fits due him under the law" by payment of temporary total disabil-
ity compensation from February 15, 1980 through March 18, 1980,
and a penalty equivalent to 25% of that amount of compensation.

Although the "Order" portion of the Referee's order, which is
quoted above in pertinent part, is ambiguous, the most reasonable
reading of the Referee's February, 1981 order as a whole is that
SAIF was required to pay interim compensation for the period pre-
ceding its June 6, 1980 denial, as well as a 25% penalty calculated
on that interim compensation which was due but unpaid. .

Instead of paying the interim compensation which should have
been paid commencing 14 days after notice or knowledge of the claim
and until the June 6, 1980 denial, SAIF determined the period in
which claimant was temporarily totally disabled, according to the
information available to it after the Referee's February 1981
order, and paid these benefits to claimant. ‘A subsequent Determi-
nation Order, dated April 6, 1981, awarded claimant temporary -total
disability for the same period (February 15, 1980 through March 18,
1980) as determined by SAIF.

After the Referee's February 1981 order remanding the claim to
SAIF for acceptance and payment of benefits, SAIF believed its
cbligation to be the determination of the period in which claimant
was temporarily and totally disabled. SAIF fulfilled its perceived
obligation by paying temporary disability benefits for this period.
We agree with Referee McCullough s assessment of the situation:
“Claimant's claim for the injury sustained on February 15, 1980 was
remanded to SAIF to pay claimant all benefits due him under law *
* *, This includes payment for interim compensation from date of
1njury to the date of the denial less any payment for the T.T.D.
paid until claim is closed pursuant to ORS 656.268."

The Referee was incorrect in statlng that termination of
temporary total dlsablllty payments may be based upon a determina-
tion that claimant's condition is medically: stationary. See Mark
L. Side, 34 Van Natta 661 (1982); Paine v. Widing Transportation,
59 Or App 185 (1982). When a worker is medically stationary, it is
the duty of the employer or insurer to submit the claim for closure
to the Evaluation Division. ORS 656.268(2). In any event, this
case does not present the question of termination of temporary
total disability benefits; rather, it presents the problem of what
benefits must the insurer pay pursuant to a Referee's order when a
claim is remanded for acceptance and payment of benefits. It is
clear to the Board that if interim compensatlon was owing but not
paid, and the Referee orders it paid, the insurer should pay the
interim compensation that was due pursuant to ORS 656. 262(4) and
Jones v. Emanuel Hospital, supra. It is clear that when the claim
is remanded, if the worker is at that time medically stationary,
the employer or insurer has an obligation to submit the claim for
closure to the Evaluation Division. ORS 656.268(2). There may bLe
cases in which the period for which interim compensation is claimed
‘does not coincide with the period in which temporary total disabil-
ity payments are due. See Ronald D. Brown, 34 Van Natta 1004
(1982). We do not decide whether this 1s such a case.
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, The record is ambiguous as to whether claimant actually
returned to his regular employment after February 15, 1980. It is
similarly unclear whether he was released to regular work. Dr.
Whitman released claimant to regular work as of March 18, 1980;
however, on March 19, 1980 he indicated that claimant would not be
permitted to perform any heavy lifting. We interpret this as
meaning that claimant's regular Jjob would need to be modified in
order to suit his physical capabilities. We resolve this ambiguity
in favor of claimant. John R. Daniel, 34 Van Natta 1020 (1¢82).

For the foregoing reasons, we affirm Referee McCullough's con-
clusion that, pursuant to the Referee's February 1981 order, SAIF
was obligated to pay claimant temporary disability compensation
from February 15, 1980 to June 6, 1980 and a penalty in the amount
of 25% of that compensation. SAIF paid compensation only for the
period February 15, 1280 through March 18, 1980 and the associated
penalty. We, therefore, affirm that portion of the Referee's order
directing SAIF to pay claimant compensation for the period March
18, 1980 to June 6th, 1980 and a penalty in the amount of 25% of
that compensation.

We do not agree, however, with the Referee's imposition of a
penalty for SAIF's failure to pay the compensation due claimant
for the period March 18, 1980 to June 6, 1980. We find that the
Referee's February 1981 order was sufficiently dmbiguous in its
directive that SAIF pay claimant "all benefits due him under the
law", as were the medical records which formed the basis of SAIF's
calculation and payment of temporary total disability benefits, to
excuse SAIF's failure to pay claimant all those benefits which he
was entitled to receive pursuant to the Referee's February 1281
order. Although SAIF's action was wrong, it was not unreasonable
under the circumstances of this case. .

Although we do not agree with the Referee's imposition of a
penalty, we find that the $250 awarded claimant's attorney as an
attorney's fee pursuant to ORS 656.382(1) is appropriate. Mary
Lou Claypool, 34 Van Natta 943 (1982).

ORDER

The Referee's order of December 30, 1981 is reversed in part
and affirmed in part. That portion of the order requiring SAIF to
pay claimant a penalty in the amount of 15% of the compensation due
from March 18, 1980 to June 6, 1980 is reversed. The remainder of
the Referee's order is affirmed.
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DARLINETTE RICHARDSON, Claimant ' WCB 81-08418
Doblie & Francesconi, Claimant's Attorneys October 13, 1982
SAIF Corp Legal, Defense Attorney . Order on Review

Reviewed by Board Members Lewis and Ferris.

The SAIF Corporation requests review of that portion of
Referee Pferdner's order which reversed its denial and remanded
claimant's occupational disease claim to it for acceptance and
payment of benefits as required by law. The Referee also imposed
a penalty for unreasonable delay in the payment of interim compen-
sation, but SAIP has not requested review of that portion of the
order.

We adopt the Referee's findings of fact as our own.

It was the Referee's opinion that the only described activity
which could be a causative factor resulting in a herniated nucleus
pulposus was work activity of cradling the telephone while
recording data. He based his conclusion of compensability on his
expertise and experience and the medical copinion of Dr. Berkeley,
which stands alone in this case.

There is no traumatic event in this case and the claim repre-
sents an occupational disease allegedly arising from continuous use
of the telephone cradled on claimant's shoulder, or stretching and
using her neck in various positions while performing her work,
thereby leading to a herniated nucleus pulposus.

Drs. Short, Silver and Reilly find no causal relationship
between claimant's work activities and the herniated nucleus pul-
posus. Dr. Short felt that ruptured cervical discs with no speci-
fic injury are not occupational diseases in office workers. He
also opined that claimant's work activities did not cause a
material worsening of her preexisting condition. Dr. Reilly felt
claimant had degenerative joint disease in the cervical spine, she

was obese and had a history of cervical trauma from a 1976 motor
- vehicle accident. Claimant's problem, he felt, was primarily
degenerative joint disease unrelated to her work. DPr. Silver was
of the opinion, based on claimant's history, that she was not
justified in filing a workers compensation claim and he told her
he- would not support such a claim.

On the other hand, Dr. Berkeley‘opined that within a reason-
able medical probability claimant's work activities "have been a
significant factor in aggravating this patient's symptoms and
causing disability. Just how the cradling of the phone caused
herniation is not explalned. :

Only Dr. Berkeley supports claimant's claim. Claimant has the
burden of proving by a preponderance of the evidence that her work
activities were the major contributing cause of her disabkility.
Claimant has not met that burden. We are more persuaded by the
medical opinions of the three other physicians, particularly that
of Dr. Reilly.
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ORLCEK

The Referee's order dated May 5, 1S82 is reversed in part and
affirmed in part. That portion of the order reversing SAIF's
October 9, 1981 denial is reversed, and the denial is reinstated
and affirmed.

DONALD M. VANDINTER, Claimant WCB 81-05303
Roll, Westmoreland et al., Claimant's Attorneys October 13, 1982
SAIF Corp Legal, Defense Attorney Order of Abatement

SAIF Corporation has requested review of Referee Fink's
June 7, 1982 order which determined, among other issues, that
claimant sustained a new injury on April 13, 1981 as opposed to an
aggravation of his April 22, 1980 industrial injury. ' SAIF's sole
request for relief on review is that the Board remand this case to
the Referee pursuant to ORS 656.295(5) in light of the fact that
on the date of claimant's new injury, SAIF did not insure the
employer. This fact was not discovered by SAIF until after
issuance of the Referee's order. SAIF requested reconsideration
of the Referee's order prior to requesting review, but the Referee
denied SAIF's request.

The Board's records indicate that SAIF has now issued a
denial of claimant's aggravation claim by denial letter of
August 13, 1982. Claimant has requested a hearing on this denlal
which has been assigned WCB Case No. 82-06302. The Board's ‘
records also indicate that Fireman's Fund Insurance Company, which
provided workers compensation insurance for the employer, Trailer
Equipment Distributors, on the date of claimant's "new injury" has
denied claimant's new injury claim, raising compensability as well
as responsibility as an issue. Claimant has requested a hearing
on this denial, which has been assigned WCB Case No. 82-07084.
These two cases have been consolidated for hearing together with a
request for hearing in WCB Case No. 82-092038 which has been ‘
generated by a denial dated Septemker 29, 1982 issued by SAIF.in
behalf of Columbia Battery Mfg. concerning an incident which
occurred on or about December 2, 1981.

In its request for remand, SAIF seeks to have these
proceedings in WCB Case No. 81-05303 consolidated with the above
referenced proceedings presently pending in the Hearings
Division. The Board does not deem remand to be the solution to
the procedural quagmire presented by SAIF's mistake of fact.

The Board finds it appropriate to abate these proceedlngs on
Board review until such time as a Referee issues an order in.WCB
Case Nos. 82-0€302, 82-07084 and 82-02038, which have Deen
consolidated for hearing. Upon resolution of the cases pending in
the Hearings Division, the parties to this Board review shall so
notify the Board, and these proceedings on review will be
reinstated at that time.

ORLCER
SAIF Corporation's motion for remand is denied. These

proceedings on Board review are abated and held in abeyance until
further order of the Board. 1
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MARJORIE ARNESON, Claimant : WCB 81-06817
Roger Wallingford, Claimant's Attorney October 15, 1982
SAIF Corp Legal, Defense Attorney : Order on Review

Reviewed by Board Members Ferris and Lewis.

The claimant requests review of that portion of Referee
James' order which awarded claimant an additional 80° making a
total of 240° for 75% unscheduled permanent disability
compensation. The claimant contends she is permanently and
totally disabled due to her low back impairment in combination
with social and vocational factors. The insurer offered no brief
and relied on the Referee's opinion and order to support its
position.

We affirm and adopt the Referee's order. Although claimant's
“low back injury has caused her considerable disability, the major
part of her present disability is her subjective pain. The record
includes reports that the claimant exaggerates her complaints of
pain and that her disability should only be based on objective
findings. As the claimant urges, there is a considerable basis
for some objective findings in that, as a result of her injury,
she has undergone three laminectomies, two fusions, and a
discectomy, and has experienced psuedoarthrosis from incomplete
fusions. However, we find that these objective findings when
comtined with those factors found at OAR 436-65-600 et seg. and
when compared with similar cases, merit the disability rating
awarded at hearing.

ORDER

The Referee's order dated April 21, 1982 is affirmed.

KIM M. GRIFFIN, Claimant WCB 82-00564-
Fallgren/McKee Associates, Claimant's Attorneys October 15, 1982
Wolf, Griffith et al., Defense Attorneys Order of Dismissal

The employer has requested review of the Referee's
order dated August 31, 1982. The request for review was filed
with the Board on October 4, 1982, more than 30 days after the
date of the Referee's order. It is not timely filed.

ORDER

The employer's request for review is hereby dismissed
as being untimely filed.
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ROBERT HEILMAN, Claimant _ WCB 81-02750 & 81-02751
Bischoff & Strooband, Claimant's Attorneys October 15, 1982

SAIF Corp Legal, Defense Attorney Order on Review

Wolf, Griffith et al., Defense Attorneys

Reviewed by Board Members Lewis and Ferris.

EBI Companies requests review of that portion of Referee
Johnson's order which found claimant's post-January 10, 1981 upper
back injury to be the responsibility of Far West Reforesters,
Inc., and EBI, its workers compensation insurer.

On October 4, 1980, claimant injured his upper back and left
shoulder when he fell to the ground from a roof he was shingling,
landing on some building materials. At the time, he was warking
for Mitchell and Sons, Inc. which is insured by the SAIF
Corporation. He was released for regular work on November 10,
1980, and was found to have recovered with no permanent impairment
as of December 4, 1980. However, the claimant continued to take
it easy and avoid strenuous activity during this time. Claimant
did not return to work until January 10, 1981 when he started
working for Far West Reforesters, Inc. as a tree planter. He
planted in excess of 600 trees a day using a hoedad. The first
day at work his upper back became painful and sore. The pain
increased to the point that by the fourth day the claimant could
no longer work. He returned to his doctor for treatment a day
later. He testified that the pain occurred in the same place as
it had from his October 4, 1980 injury. Claimant testified heé had
never experienced upper back problems prior to the October injury
although he had planted trees for five seasons, three or four
-months at a time, planting up to 875 trees a day.

Depending on the weight given the consulting doctor's medical
report and emphasis put on specific sentences in both doctors'
medical reports, the reports could support either an aggravation
claim or a new injury claim.

EBI contends that there was no specific incident of new
trauma on the job as a tree planter, only a gradual worsening of
pain of the same type and to the same body area as that caused in
October, 1980. EEI cites cases for the proposition that a
recurrence of symptoms while performing normal work activity
supports a claim for aggravation rather than a new injury claim.
They contend that the claimant had not completely recovered from
the traumatic October, 1980 back injury, and that the additional
disakility precipitated by claimant's normal tree planting
activities should be characterized as an aggravation rather than
as a new injury.

Claimant and SAIF cite Smith v. Ed's Pancake House, 27 Or App
361 (1978), to support their position that EBI is the responsible
insurer. In cases of responsibility between employers/insurers,
the employer at the time of the last incident that independently
contributed even slightly to the causation of the disabling
condition is the responsible party. There is no apportionment of
responsibility under Oregon law.
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In his job as a tree planter, the claimant was required to
swing an axe-like hoedad two to six times to dig a hole at least
12 inches deep over 600 times a day. Although he had performed
this type of activity in previous years without pain, the evidence
supports a finding that this time the repetitive trauma acted in
concert with the resolving October, 1980 injury to cause the
January, 1981 disability and need for medical treatment. We agree
with Referee Johnson that the tree planting activity contributed
at least slightly, to the January, 1981 disability, making EBI the
responslble insurer.

Although the only question on review is the responsibility
for payment of compensation benefits to claimant as between two
workers compensation insurers, we find that claimant's attorney is
entitled to an attorney's fee for services rendered on Board
review. The Workers Compensation Department issued an order
designating a paying agent pursuant to ORS 656.307. 1In this
context, attorney's fees are governed by OAR 438-47-090, which
provides in pertinent part: "[Claimant's] attorney will receive
no fee unless he/she actively and meaningfully participates at the-
hearing in behalf and in defense of claimant's rights."

While the reference in the rule is to active and meaningful
participation at the hearing level, we think the same standards
should be applied on Board review. We conclude that active and
meaningful participation at this level means arguing a position
that is adverse to one of the potentially responsible employers or
insurers. Although in some responsibility cases claimant is
merely a nominal party, taking no position on whether an 1nc1dent
constitutes a new 1njury or an aggravation of a previous 1njury,
in this case, claimant's attorney submitted a brief on review in
defense of the Referee's finding that claimant's January 1981
disability was the result of a new injury rather than an
aggravation. Accordingly, claimant's ‘attorney is entitled to a
~ reasonable attorney's fee on Board review pursuant to ORS
656.382(2).

ORDER
The Referee's order dated December 30, 1981 is affirmed.
Claimant's attorney is awarded $350 as a reasonable

attorney's fee for services rendered on Board review, ‘payable by
EBI Companies.
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IRVEN G. NEWTON, Claimant WCB 81-01249
szzi, Wilson et al., Claimant's Attorneys October 15, 1982
Minturn, VanVoorhees et al., Defense Attorneys Order on Review

Reviewed by Board Members Lewis and Ferris.

The SAIF Corporation requests review of Referee Daron's order
which granted claimant an additional award of 30% for a total
award of 60% unscheduled shoulder and back disability. In its .
brief SAIF makes two contentions: (1) That there is no evidence
in the record to make a finding of permanent disability to the
shoulder; and (2) that the award granted was excessive.

Claimant, now 36 years of age, has been employed most of his
adult life in the logging industry. He sustained a compensable
injury on December 7, 1978 when a tree flipped and struck his
right shoulder, right side of his head and back. The injury
caused a compression fracture of T8 and a non-compression fracture
of the right scapula.

By June 1579 the back fracture was healed but claimant had
severe continuing symptoms. The shoulder fracture was healed but
was symptomatic. A fusion was performed and a Harrington rod was
inserted from T7 through T10.

On April 23, 1980 the Crthopaedic Consultants examined
claimant. Claimant told the physicians that his right shoulder
pain occurred several days before when he was trying to fly fish
‘tut "otherwise he hasn't had much trouble with his shoulders."
The diagnoses were: (1) post-traumatic compression fracture of
T8; (2) post-operative Harrington rod instrumentation with bone
graft from the left iliac crest; (3) comminuted non-displaced
right scapular fracture, healed; and (4) long thoracic nerve
injury on the right, resolving. The physicians found claimant was
nearly stationary and left closing up to the treating physician,
Dr. Mahoney.  They rated total impairment of the above diagnoses
as moderate for numbers 1 and 2; felt there was no physical
impairment for diagnosis numbker 3; and found minimal impairment
‘for diagnosis number 4. '

The Referee concluded claimant was not permanently and
totally disabled but was significantly disabled and granted an
award of 60% unscheduled disability to shoulder and back.

We find the award granted excessive. The medical evidence
indicates no physical impairment to the shoulder and, in fact,
there is really no evidence of shoulder complaints or treatment
throughout 19%80. Claimant is not entitled to any permanent award
for that body area.

Claimant is 36 years of age with a ninth grade education and
a GED. He is now precluded from working in the woods. Since the
injury claimant cuts fence posts and fire wood for money, but has
not sought any retraining from Vocational Rehabilitation personnel
although the record reflects that they have contacted him. At one
point he told them that medically he could not return to work. We
urge claimant to get in touch with Field Services Division and to
seek some form of rehabilitation or retraining in a field w1th1n
his physical capabilities.
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- Utilizing the guidelines set forth in OAR 436-65-600 et seq.,
we find that claimant has moderate impairment to his back (+40
value). He is 36 years of age (0 value). He has a ninth grade
education but has obtained his GELC (0 value). The work experience
impact factor is +8. The adaptability factor is +10. Claimant's
mental capability is average (0). The emotional and psychological
findings are unremarkable. The labor market impact factor is -9.
Combining these factors and applying the mathematical computation,
and based on the record before us, we find the Referee's order
should be modified to 45% unscheduled disability.

ORDEKR
The Referee's order dated May 17, 1982 is modified.

Claimant is hereby granted 144° for 45% unscheduled mid back
disability. This award is in lieu of all prior awards.

LUTHER R. NOBLE, Claimant WCB 81-09439

Malagon & Velure, Claimant's Attorneys October 15, 1982
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by the Board en banc.

The insurer seeks review of Referee Mulder's order which
found claimant's low back condition to be a compensable
occupational disease.

Claimant has worked as a brand inspector for the Oregon ,
Department of Agriculture for 15 years. He worked part-time until
approximately two years prior to the hearing and then full time.
Claimant worked as a logger and a long-haul truck driver when he
was not working for the Department of Agriculture.

Claimant is required to do a considerable amount of driving.
in the course of his work for the State. In June of 1981, he was
assigned a Datsun pickup truck to replace the four-door sedan he
had been using. Claimant testified that he began experiencing
pain ‘in his low back whenever he drove the new pickup truck.
Sometime in June, apparently prior to being assigned the new
vehicle, claimant strained his back while getting out of the cab
of a "dragline" excavating machine on his farm. Claimant could
not recall at the hearing the exact date of this incident.

On August 11, 1981, claimant was admitted to a hospital for
treatment of severe low back pain. The following history was
taken by his treating physician, Dr. Conn: :

"The patient had onset of pain
approximately three months ago when he was
climbing from a dragline cab, it was not
bad and was not persistent or continuous.
He merely noted that he had a low back ache
with some discomfort into his left leg.
Shortly after this the patient who is a
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brand inspector got a new Datsun pickup,
the seat of which was guite low. He found
that driving this pickup back from Salem
where he procured it was most uncomfortable
and as he rode in it in his work it became
progressively more uncomfortable with more.
frequent and more continuous low back and
left leg pain.”

Dr. Conn diagnosed claimant's problem as nerve root compression
syndrome but made no statement at that time as to the cause of the
condition. .

During his stay in the hospital, claimant was also examined
by Dr. Klump who diagnosed his problem as a herniated disc at the
L5, S1 level. Dr. Klump's report states that on August 10, 1981,
claimant experienced increased pain in his back and left hip after
sitting on a bench during a non-work related meeting at a local
fire station. Pr. Klump made no finding of causation for
claimant's condition.

_ Claimant filed an occupational disease claim dated August 18,
1981. On this form, claimant stated:

"I was driving my pickup to inspect some
brands around Langoll Valley, on Aug %th
when I got home I could hardly get out of
the pickup due to back pain. On Aug. 10, I
went to Dr. Conn who sent me to Dr. Klump."

Claimant was also examined by Dr. Scheer, a chiropractor, on
September 18, 1981 who also diagnosed nerve root pressure at the.
L5, 81 level but did not make any statement as to the cause of
claimant's back trouble.

The only medical evidence in the record to support claimant's
contention that his low back problems are related to his work is a
February 15, 1982, two paragraph letter from Dr. Conn to
claimant's lawyer which states:

"It is my opinion that, in all medical
probability, Mr. Noble had a minor low back
strain incurred when he climbed from the
drag line cab. However, this was not
disabling and was relatively minor until
the time that he started using the Datsun
pickup. '

In answer to your. second question, it is
the opinion of the undersigned that, in all
medical probability, the aforementioned
vehicle was the cause of aggravation of a
pre-existing minor low back strain."

Claimant presents no convincing explanation of how riding in
a new pickup truck could cause a herniated disc, nerve root
compression or a disabling back strain. If the disc proklem was
from the earlier injury, there is no medical evidence indicating
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that driving the pickup truck caused a worsening of the claimant's
underlying condition and not merely an increase in pain. In
addition, Lr. Conn's later report is vague as to exactly what the
claimant's proklem is. He states that claimant has suffered a
worsening of the earlier off-the-job back strain, but does not
explain what involvement there is, if any, with the LS5, Sl disc.

In Douglas S. Chiapuzio, WCE No. 80-01301, 34 Van Natta 1255
(September 28, 1982), the Board recently discussed the methodology
that is to be applied in cases such as the one at hand. First,
one must determine whether there has been a worsening of the
underlying disease, applying the rule established in Weller v.
Uniocn Carbide, 288 Or. 27 (19792). Second, if there has been a
worsening, the claimant must prove that the work activity was the
major cause of the worsening. SAIF v. Gygi, 55 Or. App. 570
(1¢282). Claimant has not met the burden of proof at either level
of this test.

While it is apparent that claimant has suffered deterioration
of the L5,S1 area of his back and that he has pain in this area,
there is not sufficient evidence to causally connect his condition:
with the driving on his job. Additionally, if an underlylng back
condition pre-existed the alleged injurious exposure, no competent
evidence was presented to show exactly what the underlying
condition was or how it had been worsened by driving. Thus, we
find the Referee's order to be in error.

ORDEK
The Referee's order dated May 4, 1982 is reversed.

SAIF Corporation's denial dated Cctober 7, 1981 is reinstated
and affirmed.

Board Member Barnes dissenting:

I agree with the majority that the medical evidence in this
case does not contain a definitive diagnosis of claimant's back
condition. I also agree that the medical evidonce contains little
support for the conclusion that work activity caused claimant's
back condition, whatever it is. However, I find the evidence in
this case as substantial in support of this claimant's position as
was the evidence in Valtinson v. SAIF, 56 Cr App 184 (1982), and
Hamel v. SAIF, 54 Cr App 503 (1981). Since the claims in
Valtinson and Hamel were found compensable, I would find this:

claim to be compensable. I would affirm the Referee and therefore
respectfully dissent.
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WAYNE PATTERSON, Claimant WCB 81-09179
Pozzi, Wilson et al., Claimant's Attorneys October 15, 1982
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by the Board en banc.

The SAIF Corporation requests review of Referee Knapp's order
which set aside its denial of claimant's back injury claim.

In light of the Referee's credibility findings, with which we
agree, we find the facts to be as follows. ©Cn August 18, 1981, in
the course of his work as a security guard at the University of
Oregon Health Science Center, claimant was instructed to remove one
Hennon from the hospital grounds. When Eennon resisted, claimant

-and his partner, Turner, handcuffed Hennon and placed him in a

patrol car. The employer's standing instructions, which had pre-
viously been specifically communicated to c¢laimant, were that in
such situations a person was only to be transported to the edge of
the hospital grounds. Notwithstanding those instructions, claimant
transported Hennon to downtown Portland. There, after getting out
of the patrol car, Hennon became verbally abusive and started to
walk away. Claimant then violently attacked Hennon, who was still
handcuffed, kicking him repeatedly. Claimant injured his back in
the course of his attack on Hennon.

Based upon these findings of fact, the question is whether
claimant's injury arose out of and in the course of his employment.

It is a question that almost answers itself. Employers have
a right to define their employes' duties and the expected means ‘in‘
which those duties will be performed; injuries sustained while
engaged in activity in violation of the employer's instructions
are not compensable. Clark v. U.S. Plywood, 288 Or 255 (1980);
Frosty v. SAIF, 24 Or App 851 (1976). '

In this case, claimant first deviated from his employer's
instructions by transporting Hennon to downtown Portland, rather
than just to the edge of the employer's premises. Claimant then
grossly deviated from what he had to understand to be his job
duties by physically attacking a person in his custody and to whom
he had at least some duty of care. In short, claimant's injury was
sustained in a place he had no authority to be in connection with
his employment and while doing something he had no right to do in
connection with his employment or anything else.

ORDER

The Referee's order dated February 17, 1982 is reversed and
the SAIF Corporation's denial dated September 17, 1981 is rein-
stated and affirmed.

Board Member Lewis, dissenting:

I respectfully dissent. I agree with the Referee's
conclusion that claimant's injury arose out of armdin the course of
his employment. I would, therefore, affirm the Referee's order
and award claimant's attorney a fee of $500 for services rendered
on Board review.
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JIM F. ADAMS, Claimant WCB 81-09274
Malagon & Velure, Claimant's Attorneys October 18, 1982
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Eoard Members Ferris and Lewis.

The claimant requests review of Referee McCullough's order
which found claimant had not established that an on-the-job

" accident occurred. The Referee found claimant's credibility
lacking because of the conflicting histories he gave to his two

doctors and due to other discrepancies and uncertainties contained
in claimant's testimony at hearing.

The claimant alleges he injured his back about August 4, 1981
while rigging up heavy cable to a tree at a logging site. He
sought chiropractic treatment on August 5, 1981. The claimant
contends he falsely told his chiropractor, Jack Clark, D.C., that
he hurt his back off-the-job carrying wood because he was told by
a co-worker, Gary Miller, that he would be fired if he reported a
work injury to the employer.

On August 12, 1981 he sought treatment from K. K. O'Fallon,
M.D. He told Dr. O'Fallon he hurt his back "while setting lines
high in trees" on the job. Claimant testified he told Dr.
O'Fallon the truth because "when my back kept hurting, I had to do
something because I can't pay for doctor kills myself when I did
it on the job." ’

. The insurer responds that there are several inconsistencies _ ‘
that cast doubt on the claimant's credibility. First, the
claimant testified he had not been carrying any firewood around
the time of the work incident. Later, he testified to cutting
about a half a pickup load of firewood and unloading it after work
with Gary Miller. EHe could not remember whether this wood cutting
occurred before or after the work incident. Second, upon being
asked why he was no longer werking for the emplcoyer, the claimant
testified: ' ‘

"a, I don't know. Just on account of I
can't work [kecause of my back], I guess.
He wouldn't want me, anyway, on account of
I went to a doctor.

"The Referee: Well, have you been
terminated? Given any discharge notice or
anything?

"The Witness: Well, I figured I was since
he denied this."

Later, the claimant testified there was a general layoff of

employes about the second week of August. In other words, there

was no individual layoff of the claimant, but rather a general

layoff about the same time Dr. O'Fallon told him not to work due- p
to his kack. Third, the claimant testified he returned to work .
after seeing Dr. Clark on August 5, and that he did not cease work

until August 13, when Dr. O'Fallon told him he should not work.

However, Dr. O'Fallon's initial report indicates that the claimant
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had not worked since August 4. Finally, Dr. O'Fallon noted that
the probable date of injury was August 4, but that the history was
of "developing pain" with "no one definite injury"; whereas the
claimant testified, "Well, I was just pulllng the line up a tree
and I heard the pop.in my back and that's when it happened.” '
Thus, at hearing the claimant indicated the accident happened
suddenly at a distinct moment, while at the time of initial
treatment Dr. O'Fallon noted a history of gradual, developing pain
with no distinct injury. FPFurther, though co-worker Gary Miller
could have corroborated the claimant's work incident and reason
for giving differing histories to the doctors, he was not produced
at the hearing although the claimant stated that Miller was
willing to testify.

As the Referee concluded, the claimant's explanation for the
conflicting histories to his doctors is not unreasonable, but it
is just as possible that the claimant told Dr. Clark the truth and
provided a false history to Dr. O'Fallon because by that time he
was concerned about establishing an industrial basis for his |
injury so that his bills and disability would be covered. We do
not expect every detail of a work accident to be crystal clear in
a claimant's mind by the time the hearing takes place, but
considering the conflicting histories given by the claimant tc his
doctors, we expect more clarity in descriking the events at the
time of the incident than the claimant was able to provide.
Likewise, we agree with the Referee that corroboration by Gary
Miller would have lent itself considerably to claimant's evidence,
and failure to produce it when available casts further doubt on
the reliability of the claimant's testimony.

GCRLER

The Referee's order dated 2pril 29, 1982 is affirmed.

JAN L. JENSEN, Claimant WCB 81-06847
Richard 0. Nest1ng, Claimant's Attorney October 18, 1982 -
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members Lewis and Ferris.

The SAIF Corporation seeks Board review of Referee Fink's
order which remanded claimant's claim to it on the basis of an
aggravation claim with compensation commencing May 22, 1981.

Claimant was employed as a warehouseman for the employer and
on April 1, 1981 lifted a heavy box and injured his mid-to-low back
area. He was taken directly to the emergency room at Providence
Hospital. There he was treated and released to work as of April 3,
1981. The claim was accepted as non-disabling. '

The medical evidence indicates that Dr. Ralston examined

claimant at the emergency room and diagnosed upper lumbar strain
and released claimant to work on April 3.
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Claimant testified he did not return to work on Tuesday,
April 3, because his back still hurt. He did return to work as of
Monday, April 6, 1981. Later that day, as related by the evidence,
claimant got into a verbal dispute with an official of the company.
The next day, upon arriving at work, he was fired and given his
paycheck. Claimant testified he then contacted his supervisor to
try to patch things up, but was refused a return to work.

Claimant sought medical treatment from a chiropractor, Dr.
Ladad, on May 22, 1981. T[Lr. Ladd diagnosed "thoraco-lumbar struc-
tures (possibly sprain)" and found claimant's condition not medi-
cally stationary. '

On June 23, SAIF had claimant examined by Dr. Gamkee, an
orthopedist, who reported he found full range of motion of the low,
mid and cervical back. He found no muscle spasms and an intact
neurclocgical examination with no guarding or rigidity. X-rays were
negative. Dr. Gamktee stated: '

"I fail to find objective [sic] of
locomotor disease. I see no indication for
medical management. Indeed, I don't know
what one would have to treat."

No further medical report is in evidence from Dr. Ladd from his May
22, 1981 report until a narrative report of Novemker 4, 1S€1. 1In
that report he concluded claimant had "compression wedging of T11"
frem either the accident cof three years prior or the lifting inci-
dent of April 1, 1¢98l1. He felt that, whichever, the April 1
lifting incident was an exacerbation and requested a claim reopen-
ing. Dr. Ladd testified at the hearing, but his testimony does not
add much more than explaining the treatment modalities utilized.

Based on all of the evidence presented, the medical reports
from Dr. Ralston, Dr. Gambee and Dr. Ladd, we conclude claimant has
failed to subkstantiate any entitlement to compensaticn for tempo-
rary total disability. The SAIF denial was a denial of compensa-
bility for claimant's condition for which he was seeking treatment.
The Referee, in error, handled this as an aggravation claim and so
remanded. This is not an aggravation claim or denial of aggrava-
tion as the claim was accepted as non-disabling and compensability
was the issue presented and raised at the hearing.

Although we found that claimant's condition did not warrant
any compensation for temporary total disability, we do find that
the medical treatment he is and was receiving from Dr. Ladd is
related to his April 1, 1981 injury and is the responsibility of
SAIF, pursuant to the provicsions of ORE 656¢.245.

ORLCER

The Referee's order dated January 21, 1982 is reversed.
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JOHN J. KEANE, Claimant WCB 81-00856
Malagon & Velure, Claimant's Attorneys . October 18, 1982
Schwabe, Williamson et al., Defense Attorneys Order on Review

Rev1ewed by Board Members Ferris and Lewis.

The employer requests review of Referee Galton's order which
awarded claimant permanent total disability effective November 7,
1981. The employer contends that claimant has not proven entitle-
ment to an award of permanent total disability. '

We adopt the Referee's findings'of fact as our own.

The claimant has the burden of proving entitlement to perma-
nent total disability and that he is willing to seek regular gain-
ful employment and that he had made a reasonakle effort to obtain
such employment. ORS 656.206(3).

The medical evidence alone does not justify an award of perma-
nent total disability. Claimant does have significant impairment,
but no physician has declared him permanently incapacitated from
the residuals of this injury. The weight of the evidence does
indicate claimant cannot perform any heavy work but he is physi-
cally capakle of performing light to sedentary work.  Claimant has
sought no employment within his physical capacity and limitations
and has, in fact, retired from the lakor market on his own voli-
tion. Claimant has failed to demonstrate any motivation for voca-
tional retraining or reemployment. Therefore, claimant has not
satisfied the statutory requirement of CRS 656.206(3) and his .
physical residuals are not such as to excuse his lack of motivation
or his responsibility to reasonably make an effort to find some
form of gainful employment. We conclude claimant has not proven
that he is permanently and totally disabled by this record.

Utilizing the guidelines set forth in OAR 436-65-600 et 3eq.,
we find that claimant's impairment from this industrial injury
reflects a +42. Claimant's age is 54 giving him a value of +8.
Claimant has an eleventh grade education with a GED which is a zero
value. Claimant was employed as a debarker which has a work exper-
ience value of +3. This job was medium work and claimant is now

only physically capable of light to sedentary work. Sedentary work
has a value of +15. Claimant's mental capacity is average which is
a zero value and the emotional/psychological findings are unremark-
akle. The labor market findings indicate claimant has few job
openings available to him which represents a value of +15. All of
these factors combined give claimant a value of 62%. We conclude.
claimant would be adequately compensated for his loss of wage
earnlng capacity by an award of 65% unscheduled disability. This
case and our conclusion is also consistent with other like cases.

We note that the Referee also utilized the OAR guldellnes. We
_have 'been assigned impact factors exactly the same with the excep-
tion of the impairment factor. The Referee gave claimant a +75,

but failed to explain how he arrived at such a high 1mpa1rment
rating based on the record before us. We found claimant's impair-
ment equaled +42. To arrive at this figure, we found that claim-
ant's laminectomies, disc excisions and fusion surgeries give him a
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+20. The range of motion findings based on the medical examina-
tions combined for a rating of 15%. <Claimant has chronic disabling
pain nerve root protlems from scarring causing radiculopathy for
15%. These factors combined equal 42% impairment.

ORDER

, The Referee's order dated May 24, 1%82 is modified. <Claimant
is hereby granted an award of 208° for 65% unscheduled low back
disability. . This award is in lieu of all prior awards.

ELGAN- E. AMIDON, Claimant ~ WCB 82-00881
Grant, Ferguson & Carter, Claimant's Attorneys October 20, 1982
SAIF Corp Legal, Defense Attorney _ Order of Dismissal

Cn or about January 27, 1982, the SAIF Corporation requested a
hearing herein. Claimant thereafter moved to dismiss SAIF's Request
for Hearing. ' ' -

The Board finds that the issues raised by SAIF's Request for
Hearing are not issues appropriately heard pursuant to ORS 65€¢.283
but are i1ssues for the Board to resolve pursuant to its own motion
authority under ORS 65¢.278. The Board has this date issued an Own

Motion Order referring this matter to the Hearlngs Division pursuant
to OAR 436-83-820. :

ORLCER

The SAIF Corporation's Request for Hearing is dismisced.

ELGAN E. AMIDON, Claimant Own Motion 82-0249M
Grant, Ferguson & Carter, Claimant's Attorneys October 20, 1982
SAIF Corp Legal, Defense Attorney Own Motion Order: Referral

for Hearing

On or about January 27, 1982, the SAIF Corporation requested
a hearing pursuant to ORS €56.283 designating as the issues for
hearing: . "(1) The Evaluation Division's refusai of July 16,
1981, to consider reducing claimant's permanent total disability
award; (2) Whether claimant remains permanently and totally
disabled.

Claimant thereafter moved to dismiss the Request for Hearing
orn the grounds that: (1) Claimant sustained this accidental
injury in 1964 prior to the enactment of the Workmen's
Compensation Law, Oregon Laws 1965, Chapter 285; and that the
Board lacks jurisdiction to review the finding of a jury that
claimant was permanently and totally disakled, due to the faet
that prior to the enactment of the 1965 Act, such a jury verdict
was subject to judicial review only; (2) The Request for Hearing
was not timely filed; (3) The administrative rules do not provide
for a hearing absent entry of an order reducing or suspending
benefits.

The Presiding Referee subsequently referred this matter to
the Board suggesting it appeared to be a proper subject of the
Board's own motion authority pursuant to ORS $656.278, as opposed
to a subject for hearing pursuant to OBS 656.283.
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The Board solicited from the parties statements of their
respective positions on whether the issues raised by SAIF's’
Request for Hearing constitute a qguestion concerning a claim unaer
ORS €56.283 or whether the matter must be pursued under ORS
656.278. The Board is in receipt of a response from the claimant,
but none has been forthcoming from SAIF.

We find that the issues raised by SAIF's Request for Hearing
fall under our own motion authority and that there are no hearing
rights under OKS 656.283. We also conclude that it is appropriate
to refer this matter to the Hearings Division for a hearing and-
recommendation on the factual and legal issues raised by the
parties.

ORPLR

This matter is referred to the Hearings Division in order to
conduct a hearing pursuant to OAR 436-83-820. Upon completion of
the hearing, the Referee shall provide the Board with all
documentary evidence presented, if any, such record of oral
proceedings as may be necessary, and proposed findings of fact and
law and recommendations based thereon. :

IT IS SO ORLERED.

HAROLD W. DAVIS, Claimant WCB 82-01397
Bedingfield et al., Claimant's Attorneys - October 20, 1982
Foss, Whitty & Roess, Defense Attorneys Order on Review

Reviewed by Board Members Lewis and Ferris.

The SAIF Corporation requests review of Referee Nichols' order
which ordered it to accept claimant's claim as nondisabling.

Claimant was employed as a wastewater operator and alleges
that an industrial injury to his right knee occurred on February
9, 1981. On August 12, 1¢81 claimant quit this employment and went
to work for the Forest Protective Association, a job requiring
walking and driving. He quit that employment on October 10, 1981.

The medical evidence indicates, by chart notes from Dr. Henke,
that claimant was seen by him on January 28, 1981 before the
alleged incident of February 9, 1¢8l. On that date claimant’)s main
complaint was "some muscle tension in his legs." Dr. Henke felt
the leg symptoms were secondary to tension or metabolic imbalance.

Claimant was next seen by Dr. Henke four days after the
alleged injury. Claimant's examirnation was primarily for hyperten-
sion but he complained of right knee pain. <{laimant told Dr. Henke
that the preceding summer he had knelt on a grate and a couple
weeks later notlced paln in his right knee.

Dr. Henke examined claimant on March 13, May 14 and July 20,
1581 with no mention of any leg problems. At the July 20, 1981
examination claimant told Dr. Henke that there was a conflict at
work between himself and others and he was being forced to resign.
Dr. Henke felt claimant was experiencing a situational reactiorn.
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Claimant saw Dr. Henke solely for the purpose of right knee
complaints for the first time on Scptember 2€, 1981. At this time
he was no longer employed by the employer, having guit on August
12, 1981. Claimant gave a history to Dr. Henke of pain first com-
mencing in February when he was kneeling on a concrete floor. his -
condition was also aggravated by walking. The diagnosis was prepa-
tellar bursitis or chondromalacia. - ’ -

Claimant had notified the employer of the alleged incident by
a supervisor's report dated February 10, 1981 wherein claimant.
indicated he had a sore right knee from kneeling while replacing a
pump.

By a report of October 14, 1981 Dr. lenke reiterated that
claimant's right knee condition, in his opinion, was caused by
tension or metabolic imbalance in view of claimant's prior renal
disease. ‘

The 801 report of injury was filed Cctoker 26, 1981.

On January 26, 1¢82 Dr. Mann reported upon examination claim-
ant had a full range of motion with only tenderness.

Cn February 11, 1982 Dr. Freudenberg reported a history fron
claimant that three -weeks prior claimant was kneeling on the roof
at school and felt pain. Diagnosis was probable medial patellar
shelf syndrome or possible torn medial meniscus. The doctor opined
that either of these two conditions could be related to his work.

The Referee states no reason in her order for her finding of
compensability. We find, based on this record, that claimant has
failed to carry his burden of proof.

Claimant had right knee complaints some two weeks prior to the
alleged event. Upon examination four days'after the alleged injury
claimant gave a history to Dr. Henke of injuring the right knee the
summer before while kneeling on a grate. Claimant left this

employer in August 1981 and really sought no medical treatment for
his knee until September 1981 when he was employed by another

enmployer in a job requiring leklng and dr1v1ng.

Further, there i1s no medical opinion cvidence that claimant's
right knee condition arose out of the alleged incident at work on
February 9, 198l1. The most that was said on the causation issue

was from Dr. Freudenberg who only opined that claimant's condition

could be related to work. This is insufficient. The claim is,
therefore, denied.

ORCER
The Referee‘s order dated April 21, 1982 is reversed.

The SAIF Corporation's denlal of January 22, 1982 is
reinstated and affirmed.
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ELMER L. ELLSWORTH, Claimant - WCB 81-05578
Emmons, Kyle et al., Claimant's Attorneys October 20? 1982
SAIF Corp Lega1 Defense Attorney Order of D1sm1ssa1

A request for review, having been duly filed with the Workers
Compeﬂsatlon Board in the above-entitled matter Ly the claimant,
and said reguest for review now having Leen withdrawn,

IT IS TEEREFORE ORDERED that the request for review now
pending before the Board is hereby dismissed and the order of the
Referee is final by operation of law.

DONNIE HARRISON, Claimant | WCB 81-04962
Allen & Vick, Claimant's Attorneys October 20, 1982
Cowling, Heysell et al., Defense Attorneys Order on Reconsideration

Claimant's attorney has requested that the Board reconsider
the amcunt of attorney fees grantec¢ in its September 28, 1982
Order on Review.

Attorney fees are based on efforts expondcd and results
obtained in behalf of the claimant. This casc involved onc
1ssue -- claimant’'s entitlement to chiropractic services under ORSE
€56.245. The issue was not complex, nor was the result obtained
cf significant proportions. Based on a comparison of the numerous
attorney fee awards we grant daily, we conclude that claimant's
attcrney was justly compensated for his effcrtes in this case.

ORDER

On Reccnsideration of the Board's September 286, 19&2 Oréer on
Review, the Board adheres to its former order. '

THOMAS E. HUMPHREY, Claimant WCB 80-02689
Dwight Gerber, Claimant's Attorney October 20, 1982
SAIF Corp Legal, Defense Attorney : Order on Remand

Cn review of the Board's order dated Octoker 30, 1981 the
Court of Appeals reversed the Board's order and remandeda the case
to the Board for reinstatement of the Kkeferee's order dated March
¢, 19281, as modified by the court's opinion.

Now, therefore, the above noted Board order is vacated and
the abcocve noted Referee's order is reinstated and affirmed except
as modified as follows: The Referee's award of temporary -total
disability for the period December 1, 1979 through December 9,
1972 is modified to award claimant temporary total disability

btenefits for the additional period December 9, 197S¢ to February
12, 1980.

IT IS SO ORLCERED.
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SADIE M. KIMBREL, Claimant Own Motion 81-0317M
Olson, Hittle et al., Claimant's Attorneys October 20, 1982
SAIF Corp Legal, Defense Attorney Own Motion Order on Reconsideration

On May 6, 1982 the Board issued an Own Motion Order on .
Reconsideration vacating an earlier Own Motion Order requiring
SAIF to provide medical services. Pursuant to the Board's
recommendation in its Own Motion Order on Reconsideration,
claimant requested a hearing concerning her entitlement to medical
services. By letter of October 13, 1982 claimant's attorney
indicated that claimant's request for hearing, which had been
assigned WCB Case No. 82-03325, was set for hearing on Wednesday,
October 20, 1982, and that because claimant's injury preceded the
enactment of ORS 656.245, claimant's request for medical services
may be an issue for the Board to con51der pursuant to its own
motion authority.

On reconsideration of the question concerning claimant's
right to medical services pursuant to ORS 656.245 and the
attendant right to request a hearing, versus claimant's
entitlement to these benefits by exercise of the Board's own
motion authority, the Board now concludes that claimant cannot
request a hearing as a matter of right on the question of her
receipt of medical services allegedly necessitated by her 1962
industrial injury. Claimant's only remedy is by exercise of the
Board's own motion authority pursuant to ORS 656.278, and the.
Board may, in its discretion, award claimant the relief requested.

Accordingly, we modify that portion of the Board's May 6,

1982 order which suggests that claimant has the right to request a
hearing pursuant to ORS 656.283 in order to determine her
entitlement to medical services. 1In its stead, we refer
claimant's request for medical services, which is a request for
the Board to exercise its own motion authority pursuant to ORS
656.278, to the Hearings Division in order to conduct an
evidentiary hearing on the issue of the possible causal connection

between claimant's industrial injury of 1962 and her present need
for medical services. Upon completion of the hearing, the Referee -
shall provide the Board with all documentary evidence presented,
such record of oral proceedings as may be necessary, and proposed
findings of fact, conclusions of law and recommendations based
thereon. '

IT IS SO ORDERED.
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RAY H. OAKLEY, Claimant - WCB- 81-04845
Brown, Burt et al., Claimant's Attorneys October 20, 1982
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members Barnes and Ferrils.

The SAIF Corporation seeks review of Referee Wolff's order
which set aside its denial of claimant's aggravation claim. The
sole issue in this case is whether, since the last arrangement of
compensation, claimant's low back condition aggravated as a result
of his original injury.

We adopt the Referee's statement of facts as set forth in his
order, but we reach a different conclusion and therefore reverse.

Insofar as relevant to our discussion here, the fac;s of this
case are that in 1978 claimant sustained a compensable low back
injury while lifting a full garkage can in the course of his -
employment as a custodian. The last arrangement of compensaticr
was an Order on Review dated August 20, 1280, which reduced the
Referee's award from 80% to 55% disability.

in flndlng that clalmant established a worsening of his
condition, the Referee relied in iarge part upon the reports of
Dr. Dilaconi, claimant's family physician for 15 vears, and Dr.
Melgard, claimant's last treating orthopedist. The most that Dr.
DiJanconi attests to is that claimant is precluded from returning
to his previous occupation as a custodian. We fecl that Dr.
Melgard's reports establish that claimant is in need of medical
services for his compensable low back condition, but we are not
persuaded that they establish a worsening of the condition. The
nature of claimant's condition and the extent of his impairment as
reflected by the previous 55% disakility award renders it likely
that claimant will occasionally experience flare-ups that will
require medical attention. Of course, a need for medical care
does not require the claim to be reopencd. We assume from the
record that medical bills arising from care for claimant's back
condition have been paid. If not, they should have been, but that
does not mean that claimant has proved increased disability.

With respect to disability, it 1s to be expected from the
extent of claimant's disability as previously recognized that
claimant would be unable to engage in janitorial work. Claimant's
attempt to return to that line of work does not cocnvince us that
he is entitled to a new period of temporary disability.

Dr. Anderson's orthopedic examination of claimant in 1981
revealed some change in claimant's range of motion as compared to.
1979. Such findings would support a conclusion that.claimant's
condition has worsened but for the fact that Dr. Anderson
attriktutes the increased lcss of motion to obvious functional
disturbance and interference. Considering Dr. Maltby's
psychiatric report which indicates that claimant is prone to
exaggerate his symptome, we simply are not persuaded that claimant
in fact has sustained a worsening of his condition since the last
arrangement of compensation.
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In summary, we believe that claimant has established
entitlement to compensation for medical services arising from his
compensable condition under ORS '65¢€.245, but he has failed to
prove a worsening of his condition as required by ORS 656.273.

ORDEK

, The Referee's order dated December 11, 1981 is reversed and
SAIF's denial dated May 14, 1981 is reinstated and affirmed.

JOHN J. O'HALLORAN, Claimant | WCB n/a

Pozzi, Wilson et al., Claimant's Attorneys October 21, 1982
SAIF Corp Lega],_Defense‘Attorney Interim Order

The Board issued a third party distribution order herein on
August 6, 1982 and thereafter abated that order on September 1,
1982 in order to consider a request for recons1derat10n made by
SAIF.

On recon51derat10n, the Board finds it appropriate to hold
this third party distribution proceeding in abeyance until a final
order determines the extent of claimant's permanent disability
arising out of his May 1%7¢ injury, which is the issue to be.
determined in WCB No. 80-05999, currently pending in the Hearings
Division. :

There has been a partial distribution of third party
proceedings pursuant to ORS 656.593(1)(a), (b) and (c) to the
extent that the paying agency has been reimbursed for its actual
claim expenditures, and the only remaining issue for resolution by
the Board is whether the paying agency will incur any reasonakbly
to be expected future expenditures, and thus whether the balance
of the recovery after partial distribution is to be paid to the
worker or retained by the paying agency in whole or in part, it is
proper to hold that decision in abeyance when there has not yet
been a final determination of the extent of a worker's permanent
disability attributable to the industrial injury which gave rise
to the third party action. Delaying a decision in this third
party distribution proceeding until such time as the worker's
permanent disability is finally determined can cause little, if
any, prejudice to either party where a partial distrikution has
been made and, in fact, advances the lkasic purposes of the third
party recovery statutes, which are the payment of the worker's
damages by the ultimate wrongdoer and the av01dance of a double
recovery by the worker. :

Upon final resolutidn of the permanent disability issue in
WCB No. 80-05299, the parties shall advise the Board that a final
order has been entered, at which time the Board will resume its
reconsideration of the third party distribution order previously
entered herein.

ORDER

The Board's September 1, 1982 Order of Abatement remains in
effect until further order of the Board.
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}'VIRGINIA S. SHILLING, Claimant WCB 77-07450
Doblie, Bischoff et al., Claimant's Attorneys October 21, 1982
SAIF Corp Legal, Defense Attorney - Order on Remand

.' This case is before us again on remand from the Céﬁrt of
' Appeals for reconsideration of the compensability of claimant's
mental stress claim in light of James v. SAIF, 290 Or 343 (1981).

This claim was previously found compensable by the Board on a
two to one vote. Virginia Shilling, 26 Van Natta 392 (1979). That
finding was affirmed by the Court of Appeals on an eight to two
vote before the Supreme Court's James decision, Shilling v. SAIF,
46 Or App 117 (1980), and subsequently remanded by the Supreme
Court to the Court of Appeals and then remanded by the Court of
Appeals to the Board for reconsideration in light of James.

~The split nature of the prior decisions suggests the closeness
of this case. Under these circumstances and in light of the
several prior written decisions, we see no point in yet another
extensive analysis of the facts of this case and the relevant law.

Briefly, while working at the counter at the Motor Vehicles

Division office in Coquille, claimant perceived a significant
increase in her workload. Other evidence documents that there was
some increased workload between about mid-1976 and late 1977;
claimant's perception of the gravity of the situation, however,
exceeded the objective reality of the situation. About this same
time, claimant experienced other sources of stress in her life:
concern about menopause; concern about health problems; concern

. about a change of ministers at her church; and distress about her
father's cancer.

On the question of whether there was any job-related stress,
i.e., increased workload, this case is similar to Knoetzel v.
SAIF, 37 Or App 627, 631 (1978), in which the court rejected such
a claim, noting "the numerous incidents reldated by claimant . . .
were either fanciful or clear misinterpretations of real ones."
Likewise, here claimant's perception of her increased worklocad was

out of touch with the reality of her increased workload. However,
Knoetzel has to be deemed overruled by the court's subsequent deci-
sion in McGarrah v. SAIF, 52 Or App 448 (1982). Under McGarrah it
matters not whether a claimant's perception of events at work are
"fanciful” or "misinterpretations":; if a claimant subjectively per-
ceives stress-producing circumstances in his or her employment, ‘
then we are bound to find that there was work-connected stress.

See also James v. SAIF, supra.

The remaining question is whether the claimant's subjective
perceptions of her employment were the major cause of her psychi-
atric disability. McGarrah, supra; SAIF v. Gygi, 55 Or App 570
(1982). That issue was previously discussed at some length by the
Court of Appeals. 46 Or App at 121-22. We have nothing to add to
_ that discussion. We conclude that claimant's perceptions of her
. employment were the major cause of her psychiatric disability.

ORDER

On reconsideration, the Board adheres to its Order on Review
dated February 12, 1979. 1505-



DONALD W. AUBEL, Claimant - WCB 81-10280
Bischoff & Strooband, Claimant's Attorneys October 22, 1982
L1ndsay, Hart et al., Defense Attorneys Order on Review

Rev1ewed by Board Members Barnes and Lewis.

The employer/insurer requests review of Referee Mongrain's
-order that, in effect, found the Determination Order dated Octoker
¢, 1981 was entered prematurely.

We affirm and adopt the Referee s order with one gualifica-
tion. The Referee ordered the claim recpened as of September 10,
1281 -- the day after the date that the Determination Order termi-
nated compensation for temporary total disability. This form of
the order suggests the issue was aggravation. Instead, the issue
was premature claim closure and the Referee found, as do we, that
claimant was not medically stationary when the October 9, 1981
LCetermination Order was issued. Thus, the Referee's order should
have set aside the LCetermination Order dated October 9, 1981 as
premature and remanded the claim for continuing payment of time
loss until properly closed pursuant to ORS 65€.2¢8. We affirm with
that understanding of the effect of the Referee's order.

ORDER
The Referee's order dated January 19, 1982 is affirmed.

Claimant's attorney is awarded $400 for services rendered on Board
review, payable by the employer/insurer. -

N. MICHAEL CALKINS, Claimant ‘WCB 77-07594
Hansen & Wobbrock, Claimant's Attorneys October 22, 1982
SATF Corp Legal, Defense Attorney - Interim Order

This case is currently pending before us on remand from the
Court of Appeals. - Claimant has moved that all three Board members
disqualify themselves from participating in the reconsideration of
this case on remand. Some of claimant's relevant correspondence
refers to this case; some of it refers to a separate case involving
this same claimant, WCB Case Nos. 81-02805 and 80-02575, currently
before us on the SAIF Corporation's request for review of Referee
Menashe's order. We deem claimant's objections to the participa-
tion of the Board members to refer to both cases and resolve those
okbjections by separate interim orders entered this date.

Claimant's objection, in essence, is that the present Board
members cannot render a fair and impartial decision because
claimant once was a Board employee.

Before the adoption of Cregon Laws 1977, chapter 804, claimant
was an employe of the Workers Compensation Board. The 1977 statute
separated what was then the Board into what is now the Workers
Compensation Department, an agency with about 600 employes, and
what 1s now the Workers Compensation Board, an agency with about
100 émployes. . After the 1977 division, claimant was an employe of
the Department, not a Board employe.
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" None of the present Board members were members of the Board
when Oregon Laws 1977, chapter 804, was enacted. Since claimant
was no longer a Board employe after that date, none of the present
Board members have ever had any employer-employe relationship with
claimant. '

Claimant, nevertheless, contends that there is some form of
potential conflict of interest, and argues we should follow the
procedures specified in ORS 244.120(1)(d). The four subsections
of ORS 244.120(1) provide as follows: -

"(1) When involved in a potential conflict
of interest, a public official shall:

“{(a) If he is an elected public official,
other than a member of the Legislative
Assembly, or an appointed public cfficial
serving on a board or commission, announce
publicly the nature of the potential
cenflict prior to taking any official
action thereon.

"(b) If he is a member of the Legislative
Assembly, announce publicly, pursuant to
rules of the house of which he is a member,
the nature of the potential conflict prior
to voting, either on the floor or in
committee, on the issue giving rise to the
potential conflict.

"(c) 1If he is a judge, remove himself from
the case giving rise to the conflict or
advise the parties of the nature of the
conflict. :

"(d)’ If he is any other appointed official
subject to this chapter, notify in writing
the person who appointed him to office of
the nature of the potential conflict, and
request that the appointing authority
dispose of the matter giving rise to the
potential conflict. Upon receipt of the
request, the appointing authority shall
designate within a reasonable time an
alternate to dispose of the matter, or
shall direct the official to dispose of the
matter in a manner specifed by the
appointing authority."

"Potential conflict of interest" for purposes of ORS 244.120(1) is
defined in ORS 244.020(4) as including decisions made by a person
acting as a public official "the effect of which would be the pri-
vate pecuniary benefit or detriment of the person or a member of
the person's household.”" (Emphasis added.) '

Nonre of the present Board members have ever had any personal,
professional or, as stated above, employment relationship with
claimant. None of the present Board members perceive how a ruling
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on the merits of claimant's case could conceivably produce any

possible private pecuniary benefit or detriment. We conclude ORS
chapter 244 is inapplicable. : '
Although the present motion cites only ORS 244.120(1)(4d), we ‘

will also consider it in broader context. Bcard members have con-:
sistently followed the judicial model and withdrawn from participa-
tion in the decision of individual cases in which participation ,
could create an appearance of impropriety, whether for pecuniary '
or any other reasons. In the past, in situations in which any one '
Board memkter has taken that action, there have always been two i
remaining Board members who felt qualified to render an impartial
decision. If the present motion -- seeking the recusal of all

three Board members -- were granted, there could be no EBoard:

decision. ‘

To avoid such procedural paralysis, courts have recognized a
"rule of necessity" which requires even potentially prejudiced

members of a tribunal to participate in a decision where no other
tribunal exists to decide a case and no provision is made for pro
tem substitution. See Atkins v. United States, 566 F2d 1028 (Ct
Claims 1977); Olson v. Cory, 27 Cal3d 532 (1980); Smith wv.
Department of Registration, 412 I1l 332 (1952); see generally 1
Cooper, State Administrative Law, pp 348-50; cf. Eastgate Theaters
v. Board of County Commrs, 37 Or App 745 (1978). No other trikunal
exists to decide this case. No provision is made for pro tem sub-
stitution for a Board member; indeed, the 1981 regular legislative
session rejected the concept of pro tem Board members.

In summary, we conclude: (1) we have no pecuniary interest ‘
in the outcome of this case; (2) we do not feel unable to render a
fair and impartial decision on this case; there is no actual preju-
dice nor appearance cf impropriety:; and (3) in any event, the rule
of necessity compels at least two of the present Board members
participate in the decision of this case.

Claimant's motion for the dlsquallflcatlon and recusal of all
three Board members 1is denied.

IT IS SO ORDERED.

N. MICHAEL CALKINS, Claimant WCB 81-02805 & 80-02575
Hansen & Wobbrock, Claimant's Attorneys October 22,.1982
SAIF Corp Legal, Defense Attorney Interim Order

This case 1is currently pending before us on the SAIF Corpora-
tion's request for review of Referee Menashe's order. Claimant has
moved that all three Board members disqualify themselves from
participating in the review of this case. Some of claimant's rele-
vant correspondence refers to this case; some of it refers to a
separate case involving this same claimant, WCB Case No. 77-07594,
currently kefore us on remand from the Court of Appreals. We deen
claimant ‘s objections to the participation of the RBoard members to
refer to both cases and resolve those objections by separate
interim orders entered this date.

[Ed. Note: The remainder of this order is 1dent1ca1 to the N. MICHAEL
CALKINS order beg1nn1ng on page 1506 ]
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ROSE M. HESTKIND, Claimant WCB 82-02003
Lindstedt & Bruono, Claimant's Attorneys " October 22, 1982
Wolf, Griffith et al., Defense Attorneys Order of Dismissal
Schwabe, Williamson et al., Defense Attorneys

A request for review, having been duly filed with the Workers
Compensation Board in the above-entitled matter by the claimant,
and said request for review now having been withdrawn,

IT IS THEREFOKE CRDERED that the request for review now
pending before the Board is hereby dismissed and the order of the
Referee is final by operation of law.

DOROTHY J. SWIFT, Claimant WCB 81-08742 & 81-08743
Malagon & Velure, Claimant's Attorneys October 22, 1982
SAIF Corp Legal, Defense Attorney Order on Rev1ew

Reviewed by Board Memkers Barnes and Lewis.

The SAIF Corporatioh requests review of Referee Wolff's order
which set aside the Determination Crder of July 27, 1981 as
premature and reversed the subsequent denials issued by SAIF.

A hearing concerning these two claims was originally held
before Referee Seifert on April 14, 1981. Referee Seifert's
findings as a result of that hearing include the following.
Claimant was employed at the Oregon State Employment office in
Coos Bay. On May 21, 1980 the employer moved to a new building
and claimant immediately began suffering symptoms which included-

dizziness and breathing difficulties. She informed her supervisor
and was told that formaldehyde fumes were present in the

building. Claimant continued working, but her symptoms worsened.
On June 13, 1980 she transferred to the Oregon Adult and Family
Services Division in Gold Beach, where she worked until terminated
on October 3, 1980. Claimant has nct worked since. While
employed in Gold Beach, claimant again suffered dizziness and
breathing difficulties following exposure to fumes from roofing
tar. She sought medical treatment and Dr. Morgan diagnosed
susceptibility to chemical exposure, which had progressed to a
form of vasculitis of the lower extremltles, with an asthmatic
component.

Claimant filed claims against both employers. SAIF, insurer
for both employers, denied both claims.

In the earlier proceeding, Referee Seifert found that the -
evidence indicated that formaldehyde was at least one source of
the claimant's difficulties and that there was evidence that she
was exposed to that chemical at work, and that a psychophysiologic
event occurred which resulted in her symptomatology. He was.
persuaded that claimant's work exposure caused a worsening of her
underlying condition resulting in disability. SAIF did not appeal
the Referee's order. :
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On June 25, 1981, at the request of SAIF, claimant was seen
by Dr. Minor, an allergy and immunology specialist. Following
" this examination, the claims were submitted for closure. Two
Determination Orders issued on July 27, 1981, allowing benefits
for temporary total disability only. Claimant continued to suffer
symptomatology and continued her medical treatments. On October
15, 1981 SAIF issued two letters denying responsibility for
claimant's continued treatment and alleging her current symptoms
were not related to her employment.

In September of 1981 claimant began treating with Dr.
Saddoris, also a specialist in allergy and immunology. Dr.
‘Saddoris diagnosed reactive airway disease, vasculitis,
fikrositis, with a remote possibility of multiple sclerosis. Ee
ncted that, although claimant suffered exacerbations of her
symptoms following exposure to a variety of irritants, her
reactive airway disease became symptomatic fcllowing her initial
work exposure in 19280. He could not connect her vasculitis to the
formaldehyde exposure, nor cculd he conclude within a reasonable
medical probakility that claimarit's respiratory difficulties were
the result of the work exposure. He found work exposure to be one
of several possible causes. Dr. Saddoris found that the claimant
was not medlcally stationary, as had Dr. Morgan in several prior
rcports.

A hearing on SAIF's denials was convened on Cctober 23,
1¢81. Referee Wolff concluded that claimant had not achieved a
medically stationary status at the time of the issuance of the
July 27, 1981 Determination Orders and that there was no
indication that she had achieved such a status at the time of the
hearing. Referee Wolff rejected the opinion of Dr. Minor and
‘relied on the opinions of Lrs. Saddoris and Morgan, which is
somewhat puzzling in view of the fact that Dr. Saddoris seemed to
be in basic agreement with the opinions of Dr. Minor. The Referee
found that the claimant had established the compensability of her
occupational disease.

SAIF contends that the basic issue involved in this case is:
“The compensability of symptoms which claimant alleges are the
result of work-induced reaction to formaldehyde and/or tar
fumes." We assume this to mean that SAIF is arguing the
Cetermination Orders of July 27, 1S&€1 were not issued prematurely,
and that SAIF's denials of October 15, 1¢%e&l, denying'the.
compensablllty of claimant's "current ccnditions" (emphasis added)
were cocrrect. Claimant contends the issue is res judicata, -that
is, if SAIF wished to contest the compensability of these claims,
the proper procedure would have kbeen to appeal Referee Seifert's
order of May 11, 1981. Since SAIF failed to do so, claimant
argues that it is precluded from now "relitigating" compensability.

In Lewis Twist, 34 Van Natta 292, 293 (1982), we stated:
"The side that asserts the affirmative defenses of res judicata or
collateral estoppel has the burden of proving what was previously
litigated." DMoreover, an employer or insurer may contest the
causal connection between what has been previously determined to
be compensable and a claimant's present symptoms. .See Jaccobson v.
SAIF, 36 Or App 789 (1578); Frasure v. Agripac, 290 Or $9 (1980):
Saxton v. Lamb-Weston, 49 Or App 887 (1980).
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In his May 11, 1981 order, Referee Seifert found that
claimant's then "present symptomatology" was the result of
formaldehyde exposure at work, which led to a worsening of her
underlying disease ‘and produced disability. It would serve no. -
purpose to recite the voluminous medical evidence involved in this
claim. We believe that the weight of that evidence establishes
that claimant is suffering from the very same symptoms which were
previously held tc ke the result of exposure at work and that
claimant has yet to achieve a medically stationary status as a
result of that exposure. We agree with Referee Wolff that the
Determination Orders of July 27, 1981 were issued prematurely and
we additicnally find that the denials of Octoker 15, 1981 relate
to the same symptoms which were found compensable at the hearing
before Referee Seifert, with no intervening event which would
relieve SAIF from responsibility.

Cur finding that claimant's current symptoms are still
related to her 1980 work exposure is not necessarily the
equivalent of a determination that her underlying condition 1tself
is the result of that work exposure. A claimant need nct show
that work caused the underlying disease itself; it is encugh that
the work precipitated or worsened the condition. Beaudry v.
Winchester Plywood, 255 Or 503 (1¢70). We are not convinced, if
that is what claimant is arguing, that the compensability of her
underlying condition itself was established by Keferec Seifert's
prior order. Referee Seifert stated:

“There was evidence that the smell at work
. . . set off some psychophysiologic event
which led to her present symptomatology and
there is evidence that she suffers a
worsening of her underlying disease
producing disability."”

Based on that language from the prior order, we would agree with
SAIF that the compensability of claimant's underlying disease
itself was not litigated at that hearing, and that the Referee
found only that claimant's then current symptoms were the result
of her work exposure. With that gqualification, we affirm the
order of Referee Wolff. e

ORDER
The Referee's order dated December 29, 1981 is affirmed.

Claimant's attorney is awarded an attorney's fee of $400 for
services rendered on Board review, payable by SAIF.
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IVON J. WISEMAN, Claimant | ~ WCB 82-00489 _
Welch, Bruun et al., Claimant's Attorneys ~October 22, 1982
Keith D. Skelton, Defense Attorney Order on Review

Reviewed by Board Members Barnes.and Ferris.

The employer requests review of Referee Cuillinan's order
which set aside its denial of claimant's occupational disease claim
for carpal tunnel syndrome; assessed a penalty equal.to 25% of the
temporary total disability granted to claimant, based on a finding
that the denial was unreasonable; and awarded a related attorney's
fee of $250. The employer contends the claim was not timely, is
not compensable and objects to the assessment of penaltles and
assoclated attorney's fee.

We find the claim was timely, at least in the sense that any
delay 1in asserting the claim did not prejudice the employer. We
affirm and adopt those portions of the Referee's order finding the
claim compensable.

We disagree only with the Referee's assessment of a penalty
and associated attorney's fee. The Referee concluded the
employer's denial was unreasonable because all of the medical evi-
dence in its possession at the time it issued its denial showed a
"positive relationship of claimant's carpal tunnel syndrome to his
employment.f We do not so interpret the documents in question.

Dr. Throop's September 2, 1981 report indicates severe median nerve
compression on the right and that the absent sensory latency to
part of the right hand was indicative of "old ulnar nerve trauma."
Dr. Throop did not relate either diagnosis to claimant's work. Dr.
Cronk's December 15, 1981 report states claimant has bilateral
carpal tunnel syndrome, worse on the right, and "arthritic involve-
ment of both wrists." Dr. Cronk opines that the carpal tunnel’
syndrome is. related to claimant's work activities "by history" and
that claimant's arthritis has not "been an eticlogical factor in
the development of" claimant's carpal tunnel syndrome. No explana-
tion is offered for either opinion.

Furthermore, after the December 11, 1981 claim, the employer
had 60 days to accept or deny. But before 30 days had passed,
claimant had submitted to surgery for his carpal tunnel condition.
This cut off the employer's right to obtain an independent medical
examination that could be at all meaningful. Given these circum-
stances, in addition to Dr. Throop's suggestion of old ulnar nerve
injury and Dr. Cronk's mention of arthritic involvement, we con-
clude the denial was not unreasonable.

ORDER

The Referee's order dated April 22, 1982 is affirmed in part
and reversed in part. ' Those portions assessing penalties and an
associated attorney's fee of $250 are reversed. The remainder of
the Referee's order is affirmed.

Claimant's attorney is awarded a fee of $250 for services
rendered on Board review for prevailing on the compensability
issue.
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FRANK E. AYRES, Claimant WCB 81-07960
Malagon & Velure, Claimant's Attorneys ' October 28, 1982
Wolf, Griffith et al., Defense Attorneys Order on Review

Reviewed by Board Members Barnes and Lewis.

The employer/insurer requests review of Referee Seymour's
order which awarded claimant 121.73° for 63.4% binaural hearing
loss, an increase over the 56.7° for 29.53% binaural hearing loss
awarded by the Determination Order dated February 2, 1982. The
Referee also assessed penalties and attorney fees on the ground
that, although the industrial insurer intended to partially accept
claimant's hearing loss claim, it never informed the claimant of
its partial acceptance.

We affirm and adopt those portions of the Referee's order
relating to penalties and associated attorney fees.

The rating of permanent disability for compensable hearing
loss is a relatively precise process under ORS 656.214(2) (f), ORS
656.214(2) (g) and OAR 436-65-565. The referee's assessment of the
evidence and computations are substantially correct with one signi-
ficant omission. The statute allows compensation for loss of
normal hearing which results from industrial exposure. In deter-
mining what is "normal" hearing for any given worker in any _
specific case, OAR 436-65-565(2) requires: "Compensation for work-
related hearing loss . . . will be offset by . . . preshycusis,"”
that is, the reduced acuteness of hearing associated with the aging
process. ‘ ‘

The Referee's calculations overlooked this required presbycu-
sis correction regarding what "normal” hearing for a person claim-
ant's age would have likely been. Failing to subtract the hearing
loss that normally results from aging from the audiogram findings
resulted in the Referee's award being excessive. When that
subtraction is made, we conclude the award 1n the February 2, 1982
Determination Order was proper.

ORDER

The Referee's order dated Aprll 15, 1982 is reversed in part
and affirmed in part. That portion that granted claimant an

increased award for permanent partial disability for his hearing
loss is reversed and the Determination Order dated February 2,

1982 is reinstated and affirmed. The remainder of the Referee's
order is affirmed.
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KENDALL BARNES October 28, 1982

Evohl F. Malagon, Lyle Velure, Attorneys Order on Motion for Recusal
Todd Westmoreland, Richard Roll, Jr., Attorneys

Daniel O'Leary, Attorney :

Petitioners, various attorneys and/or law firms, have moved
for the recusal of Board Member Barnes in all cases and other
matters before the Board in which they are counsel of record.

The motion is predicated upon a pending action in United
States District Court, Dona Klinger Peterson v. Barnes,
McCallister and Holmstrom, Civil No. 82-6253-E (D. Or.). In that
action a former Board employe alleges that the Board's act of
terminating her employment during her trial service period
violated various Federal and State civil rights statutes. The
plaintiff is represented in that action by the law firms of
Malagon & Velure of Eugene, Pozzi, Wilson, Atchison, O'Leary &
Conboy of Portland and Roll & Westmoreland of Tillamook.

It is not clear whether the present motion for recusal is
made on behalf of all firms involved in the Peterson litigation.
The motion is signed only by Evohl F. Malagon and Lyle C. Velure.
The theory of the motion, however, is equally applicable to all
attorneys and law firms represcsnting the plaintiff in the Peterson
case. We proceed on the understanding that the motion seeks the
recusal of Board Member Barnes in all cases before the Board in
which counsel of record is any attorney from any of the firms
involved in the Peterson case.

According to the Board's records, the three law firms in
question represent the claimants in a total of about 1,900 cases
currently pending on request for hearing or request for Board
review, which is slightly over twenty percent of the pending cases.

We understand the motion to allege only potential prejudice,
not actual prejudice, by Mr. Barnes against workers compensation
clients represented by petitioners. In any event, the Board is
satisfied that Mr. Barnes is not, in fact, prejudiced and will not
be prejudiced against any of petitioners' workers compensation
clients by reason of petitioners' service as attorneys for
plaintiff in an unrelated case in another forum in which Mr.
Barnes is named as a defendant.

Potential prejudice or an appearance of impropriety can be,
and has been in the Board's prior practice, sufficient reason for
disqualification. But the present claim of possible impropriety"
has ‘to be evaluated in context.

ORS 656.712 provides for a three-member Workers Compensation
Board, of whom not more than two may belong to the same political
party, appointed to represent the interests of employers, employes
and the whole people of the state. While two members of the Board
constitute a quorum and may act, decisions by less than the full
Board are now on a relatively random basis. .Disqualification of
one member in a substantial number of cases would mean that the
parties in those cases would not have the opportunity for a deci-
sion of the multi-interest Board contemplated by the legislature.
And if two Board members could not agree on a decision and the
third member were disqualified, the Board would be permanently
disabled from deciding the case. ' : ’
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There is no provision for appointment of Board members pro
tem or for substitution in any way. There is no provision for
transfer of a case before the Board to another tribunal, or for -
reference to the Court of Appeals except by petition for jud1c1a1
review after a decision by the Board.

If the theory of the pending motion were correct, a majority
of the Board would be disqualified but for the fact that former
Board Member Robert L. McCallister, also named as a defendant in
the Peterson case, resigned from the Board in April of this year.
If the theory of the pending motion were correct, the disqualifica-
tion of Mr. Barnes could well continue beyond the conclusion of the
Peterson litigation. If the theory of the pending motion were cor-
rect, the filing of a suit against all members of the Board would
require recusal of all and thus deprive all parties of the oppor-
tunity for Board review and action. We are unable to make any
theoretical distinction between the present motion and a motlon
for recusal of a majority of the Board or the entire Board.

We recently commented on the "rule of necessity" in a case in
which there was just such a motion for the dlsquallflcatlon of all
three Board members:

"To avoid such procedural paralysis, courts
have recognized a 'rule of necessity' which
requires even potentially prejudiced members
of a tribunal to participate in a decision
where no other tribunal exists to decide a
case and no provision is made for pro tem
substitution., See Atkins v. United States,
566 r2d 1028 (Ct Claims 1977); Olson v.

Cory, 27 Cal3d 532 (1980); Smith v. Depart-
ment of Registration, 412 I 332 (1952);
see generally 1 Cooper, State Administrative
Law, pp 348-50; cf. Eastgate Theaters v.
Board of County Commrs, 37 Or App 745
(1978). No other tribunal exists to decide
this case. No provision is made for pro tem
substitution for a Board member; indeed, the
1981 regular legislative session rejected
the concept of pro tem Board members." N.
Michael Calkins, WCB Case No. 77-07594, 34
Van Natta 1506(Inter1m Order, October 22,
1982).

Any party dissatisfied with an order of the Board in a case
that the Board reviews may have our order reviewed by the Court of
Appeals. The standards for Court of Appeals review under ORS
656.298(6) are virtually the same as the standards for Board review
under ORS 656.295(5), that is, de novo on the record. Because of
this available scope of judicial review, we find that the continued
part1c1pat10n of Board Member Barnes in the decision of peti-
tioners' cases before the Board would not deprive any person of due
process of law.

ORDER

‘For the foregoing reasons, petitioners' motion is denied.
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PETE DOMINICI, Claimant ~ CB 82-00665
Marcy Leskela, Claimant's Attorney October 28, 1982
Schwabe, Williamson et al., Defense Attorneys Order of Dismissal

‘The claimant has requested review of the Referee's
order dated September 7, 1982. The request for review was filed
with the Board on October 14, 1982, more than 30 days after the‘
date of the Referee's order. It is not timely filed.

ORDER

The claimant's request for review is heéreby dismissed’
as being untimely filed.

GEORGE W. EGBERT, Claimant WCB 81-01873
Galton, Popick et al., Claimant's Attorneys October 28, 1982
Wolf, Griffith et al., Defense Attorneys Order on Review

Réviéﬁéd‘by‘Board Members Barnes and Lewis.

Claimant requests review of Referee Leahy's order which
affirmed the Determination Order dated February 13, 1981 and denied
all other relief claimant sought. Claimant argues this case should
be remanded to the Referee or, alternatively, that he should
receive an increased award for permanent partial disability,
together with renalties and related attorney's fees.

This claim began with a 1975 left leg injury. Over the next
ccuple of years the right leg also became involved. A 1977 stipu-
laticn resulted in claimant receiving awards compensating him for
40% loss of the left leg and 25% loss of the right leg. Subse-
guently, the claim was reopened when an aggravation claim was
accepted and reclosed by the Determination Order dated -Fekruary 13,
1¢81 which awarded time loss only. Claimant requested a hearing on
that Determination Order. : :

Claimant's rzquest for remand is based on the fact that the
Referee issued his order kefore claimant's attorney submitted his
written closing argument. We do nct agree this is an appropriate
reason for remand. We do not expect Referees to wait indefinitely
for counsel to sutmit closing argument or otherwise put a ccntested
natter at issue. More to the point, our review is de novo and
claimant has submitted written argument to us. Therefore, any
error committed by the Referee is now harmless.

We affirm and adopt those portions of the Referee's order
finding claimant not entitled to greater awards for scheduled
permanent partial leg disability than previously awarded and
finding claimant not entitled to penalties and attorney fees.

ORLER

The Referee's order dated March 22, 1982 is affirmed.
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BARBARA KAESEMEYER, Claimant WCB 81-06721
Kilpatrick & Pope, Claimant's Attorneys October 28, 1982
Mitchell, Lang et al., Defense Attorneys Order on Review

Reviewed ry Board Members Lewis and Ferris.

Claimant requests review of Referee Knapp's order which found
claimant's claim for an injury of Januvary 26, 1981 was untimely
filed. On the merits of the claim, the Referee felt claimant
failed to carry her burden of proof to establish legal causation.

After de novo review, the Board affirms the conclusion reached
by the Referee with respect to the compensability of claimant's
claim. We disagree with him, however, on the issue of timeliness.
Claimant need overcome only one of the conditions outlined in CRS
656.265. 'The Referee's finding that the employer was prejudiced by
claimant's late filing appears to have been gratuitous. The
employer neither contended, nor proved, that it was prejudiced.
Comments in its brief to the Board are not sufficient. We find
that claimant's claim is not barred due to untimely filing because
there is no evidence that the employer was prejudiced by delay in
receiving notice.

_However, claimant has failed to prove her claim is ccmpen-
sakle. The inconsistencies in the histories taken by the doctors,
claimant's diminished credibility, the testimcny of the employer's

witnesses and the doctors conclusions based on her history, all

work against claimant's case. The Referee's order, in this regard,
should be affirmed. .

ORDEF.

The Referee's order dated April 30, 1982 is affirmed.

GWEN KESSEL, Claimant Own Motion 82-0252M
Olson, Hittle et al., Claimant's Attorneys. October 28, 1982
SAIF Corp Legal, Defense Attorney Own Motion Order

Claimant, by and through her attorney, has reguested that the
Board exercise its own motion jurisdiction and reopen her claim for

an injury sustained on September 27, 1973. Claimant's aggravation
rights have expired. ~

A thorough review of the medical evidence submitted bcth by
claimant and by SAIF Corporation reveals that claimant's condition,
although related to her 1973 injury, has not materially worsened.
There is no objective evidence of worsening, although claimant
complains of pain. The doctors recommend no additional treatment,
except for pcssibly a referral to the Pain Center. There is also
a question of claimant's work status. The information before us
currently, is that claimant has not worked since March of 1978.
Based on this information, even if claimant's condition had
materially worsened, we would not reopen for the payment of time
loss benefits. Vernon Michael, 34 Van Natta 1212 (1982). Claim-
ant's request for own motion relief is denied. '

IT IS SO ORDERED.
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RONALD KLEIST, Claimant WCB 81-10874
Welch, Bruun et al., Claimant's Attorneys October 28, 1982
Schwabe, Williamson et al., Defense Attorneys Order on Review

Reviewed by Board Members Barnes and Lewis.

The employer requests review of that portion of Referee
Shebley's order which awarded claimant 10% unscheduled permanent
partial disability as a result of his June 17, 1980 compensable low
back injury.

The challenged portion of the Referee's order in this case is
inconsistent with a prior order of the Board involving the same
claimant and same claim, the Board's order having recently been
affirmed by the Court of Appeals. Ron Kleist, 34 Van Natta 190
(1982), aff'd without opinion, 58 Or App 534 (1982). Although the
present record contains evidence that was not before us in the
prior proceeding, we are not persuaded the new evidence justifies
any different result.

ORDER

The Referee's order dated March 10, 1982 1s reversed in part.
Those portions which awarded claimant permanent partial disability
and allowed an attorney's fee from the increased compensation are
reversed., The balance of the Referee's order is affirmed.

WILLIAM T. LATTION, Claimant ' WCB 80-05992
Carney, Probst et al., Claimant's Attorneys October 28, 1982
Bullivant, Wright et a] » Defense Attorneys Order on Review

Reviewed by Board Members Barnes and Ferris.

The insurer requests review of Referee Braverman's order which
awarded claimant an additional 45% unscheduled permanent partial -
disability and reversed in part the insurer's partial denial. The
insurer contends that the Referee's award was excessive under the
guidelines in OAR 436-65-600 et seg., and that the Referee should
have upheld its June 13, 1980 partial denial of responsikility for
claimant's degenerative disc disease and gouty arthritis. All par-
ties agree that the gouty arthritis condition is not compensable.

We find, as did the Referee, that the medical evidence indi-
cates that claimant does not suffer from preexisting degenerative
disc disease. Claimant's impairment is from chronic lumbar strain
which resulted from his industrial injury. The insurer's partial
denial of responsibility for degenerative disc disease that does
not exist has no effect on the compensakility of claimant's current
low back condition or on the extent of claimant's disability.

Since the partial denial is neither right ndr wrong, but merely
irrelevant, we conclude that the Referee erred in setting it aside.

The other issue is extent of disability. Both partiesvhave
done an excellent job in the briefs regarding application of OAR_
436-65-600 et seq.’

-1518-



Based on the medical evidence, we find claimant has suffered a
10% impairment. Claimant was 61 years old at the time of the _
hearing, a +10 value. He has a ninth grade education, a +7 value.
The SVP for claimant's jok as a heavy duty mechanic is 7, a +10
value. ‘The restricticns placed on claimant's future work activi-
ties limit him to light to sedentary jobs, a +15 value. A .combina-
ticn of the above factors indicate. that approximately 12% of the
labor market is left cpen to claimant, a +2 value.

We find the other relevant factors have no positive or nega-
tive impact on claimant's loss of wage earning capacity. The
insurer argues that claimant's decision to retire indicates poor
motivation and that a negative value should be assigned for the
psychological/emotional factcr. We disagree for the reasons stated
in Danny H. Sackett, 34 Van Natta 1107 (1982).

After combining the figures for claimant's impairment and the
relevant social/vocational factors, and considering other similar
cases, we conclude claimant is entitled to an award of 45% unsche-
duled permanent partial disability. This is an increase over and
above the 20% disatility awarded by the Determination Order and a
decrease of the total of 65% disability awarded bty the Referee.

ORDER

The Referee's order dated December 4, 19€1 is mcdified.
Claimant is awarded 144° for 45% unscheduled permanent partial
disability. This award is in lieu of all prior awards. Claimant's
attorney's fee should be adjusted accordingly. ‘

The Referee's partial reversal of the insurer's June 13, 1980
partial denial is set aside and that partial denial is reinstated
and affirmed. Claimant's attorney is, therefore, not entitled to
an insurer-paid attorney fee. '

JAY LONG, Claimant WCB 81-11734
Acker, Underwood et al., Claimant's Attorneys October 28, 1982
Keith D. Skelton, Defense Attorney Order on Review

Reviewed by Board Members Barnes and Ferris.

The claimant requests review of that portion of Referee
Braverman's order which found that claimant had suffered no perma-
nent disability due to his compensable low back injuries of March
28, 1979 and May 12, 1981 and thus affirmed the Determination Order
dated November 12, 1¢8l. ' ' :

Claimant contends that the reports of his treating physician,
Dr. Daack, support a finding of permanent impairment when properly
interpreted. Claimant also argues that the Referee erred in find-
ing he lacked motivation to return to work. The employer responds
that the reports of the Intensive Diagnostic Advisory Board present
a more complete and cogent assessment in finding that claimant has
no permanent impairment and that claimant lacks motivation.

-1519-




We find the Referee's analysis of the motivation issue to be
inconsistent with our subsequent decision in Danny Sackett, 34 Van
Natta 1107 (1982). However, it is not necessary or appropriate to
reach the question of motivation or any of the other social/voca-
tional factors relevant to rating disability unless there is first
a finding of some permanent physical impairment; and we affirm and
adopt those portions of the Referee's order finding that clalmant
suffers no permanent impairment as a result of his industrial
“injury. See also Patricia Nelson, 34 Van Natta 1078 (1982).

ORDER
The Referee s order dated May 3, 1982 is affirmed.

MICHAEL N ‘McGARRY, C1a1mant WCB 81-07324 & 81-07325

Fallgren & McKee, Claimant's Attorneys October 28, 1982
Rankin, McMurry et al., Defense Attorneys Order on Review

Moscato & Meyers, Defense Attorneys

Reviewed by Board Members Lewis and Ferris.

United Pacific Insurance Company has reguested review of
Referee Menashe's order which found it to be the insurer on the
risk at the time of claimant's compensakle low back injury.

The primary question in this case is whether claimant:
suffered a new injury as the result of an on-the-job incident on
June 3, 1%81, or an aggravation of a 1979 occupational injury.
United Pacific contends that the Referee erred in finding
claimant's condition to be a new injury and also asserts that
Midland Insurance Company, the insurer on the risk at the time of
the 1979 injury, should be required to pay for the depcsition of
Dr. Berretta. '

We affirm and adopt the Referee's order with one modification.

It is apparent from the record that the deposition of Dr.
Berretta was taken pursuant to United Pacific's right to
cross-examine the doctor regarding a report offered into evidence
bty and supporting the position of Midland Insurance Company.
Under the rule set forth in Hanna v. McGrew Bros. Sawmill, 44 Or.
App. 1€9, 195 (1980), aff. as mod., 45 Or. App. 757 (1980),
Midland Insurance Company must bear the the cost of thls
deposition.

CRDER
The Referee's order dated May 26, 1982 is modified.

Midland Insurance Comapany is ordered to pay for all costs
incident to the April 14, 1S82 deposition of Pr. Berretta.

The remainder of the Referee's order i's affirmed.

Claimant's attorney is awarded $150 as a reasonable
attorney's fee for services rendered on Board review, to ke paid
by United Pacific Insurance Company. This is in addition to the
fee awarded by the Referee.
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J. DAVID MOBLEY, Claimant WCB 80-08362 .
Galton, Popick & Scott, Claimant's Attorneys October 28, 1982
SAIF Corp Legal, Defense Attorney - Order on Remand

Cn review of the Board's order dated January 19, 1982 the
Court of Appeals reversed that part of the Board's order which
failed to award claimant's attorney a reasonable attorney's fee
for services rendered on Board review and remanded the case for an
award of an attorney's fee pursuant to ORS 656.382(2). Claimant's
counsel have provided the Board with an affidavit of time spent in
representing claimant on Bcard review.

Now, therefore, the Board awards claimant's attorneys $€C0 as
and for a reasonakble attcrney's fee on Board review.

IT IS SO ORDERED.

ELEANOR: L. ROTHROCK, Claimant WCB 82-00105
Black & Hanson, Claimant's Attorneys October 28, }982
Lindsay, Hart et al., Defense Attorneys Order on Review

Reviewed by Board lMembers Barnes and Ferris.

Claimant requests review of Referee EBrown's order which
granted her 30% unscheduled permanent partial disability for injury
to her low back, that being an increase of 5% over and above the
Determination Order of January 28, 1981. The only issue is the.
extent of claimant's disability. :

We adopt the Referee's findings of fact as our own.

Examining the record in light of the guidelines set forth in
OAR 436-€5-600 et seq., and considering the additional factors in
the record as set forth by the Referee, we view this case as
follows.

Claimant's impairment as a result of her injury (back strain)
was rated in the range of minimal by the January 6, 1981 report of
the Southern Oregon Medical Consultants. It 1s true, as claimant
points out, that her total impairment has been rated in the range
of moderate to mcderately severe; however, this rating includes all
of claimant's problems, such as her preexisting degenerative disc
disease, and unrelated cervical problems. Her impairment due to
her injury was specifically found to be minimal. We agree with the
Referee's assignment of a +10 to this factor.

Claimant's age at the time of the injury was €0, and 62 at the
time of the hearing. A +10 is, therefore, assigned to this factor.
OAR 436-65-602. We additionally agree with the Referee's assign-
ment of a +5 in recognition of claimant's 10th grade education.
CAR 436-65-603. Claimant was employed as a nurse's aide at the '
time of her injury. Utilizing the Dictionary of Occupational
Titles, the specific vocational preparation time for that occupa-
tion is 30 days to six months, correlating to an impact value of
+3. OAR 436-65-604. We agree with the Referee that mental and
emotional considerations have no 1mpact in rating this clalmant s
disability.
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With regard to claimant's residual function capacity (RFC),
OAR 436-65-605, we depart from the Referee's finding. . The Referee
found the claimant to be restricted to light work. Claimant argues
that she is restricted to sedentary work. There is some discrep-
ancy among the various medical examiners in that regard. Based in
part on claimant's testimony, it does not appear that she is
limited to strictly sedentary work; however, it also appears that
‘she experiences difficulties if required to function in a light
work capacity for a length of time. We, therefore, assign this
factor a value of +10. Making the appropriate adjustment for our
finding concerning claimant's RFC, we find that she has approxi-

mately 10% of Oregon occupatlons avallable to her, which results in
an impact of +4. ' :

The Referee noted two other factors affecting his decision.
He stated that the claimant's earning capacity had been enhanced by
her four week motel management course provided through vocational
rehabilitation. The Referee also noted that claimant is married. to
a person with similar skills and, therefore, her employability is
enhanced since couples are normally hired for such positions. We
have doubts that a four week motel management course would serve
to enhance the. employability of a 62 year old former nurse's aide
to any meaningful extent and give no consideration to the fact that
her husband may possess marketable skills 'in that area because it
is claimant's disability that is being rated.

Combining all of the factors noted above, we conclude that

claimant is entitled to an award of 35% unscheduled permanent par-
tial disability.

ORDER

The Referee's order dated May 21, 1982 is modified. Claimant
is awarded .35% unscheduled permanent partial disability, that being
an increase of 10% over and above the Determination Order of

January 28, 1981. This award is in lleu of, and not in addition
to all previous awards.

Claimant's attorney is allowed 25% of the increased compensa4
tion awarded by this order, not to exceed $3,000, in lieu of the
fee allcwed by the Referee's order.

PATRICIA ADAMS, Claimant : WCB 80-09006
Des Connall, C1a1mant s Attorney October 29, 1982
SAIF Corp Lega1 Defense Attorney : Order on Rev1ew

Rev1ewed by Board Members Ferris and Lewis.

SAIF Corporation requests review of Referee Menashe's order
which awarded claimant 35% scheduled permanent disability arising
from a left foot injury. Although SAIF contests the amount of the
award, most of its brief is devoted to a discussion of whether a
claim for left knee and left hip conditions was raised and decided
adversely to claimant at hearing. Claimant contends that she
never raised an issue of the compensability of knee and hip
conditions at hearing, and that the 35% award was appropriate.

-1522-




We believe that the Referee's award of permanent disability.
accurately reflects the loss-of function claimant has sustained as
a result of the compensable injury to her left foot. Therefore,

we affirm and adopt the Referee's order subject to the following
comments.

We agree with SAIF on the knee and hip conditions issue. The
transcript of the hearing graphically reveals that claimant '
considered the knee and hip conditions to be at issue. The
Referee's order reveals to our satisfaction that the evidence
relating to alleged knee and hip conditions was considered and
that the claim for compensation based on those conditions was
disposed of adversely to claimant. It is with that understanding
that we affirm and adopt the Referee's order.

ORDER
The Referee's order dated April 15, 1982 is affirmed.

Claimant's attorney is awarded $250 as and for a reasonable
attorney's fee, payable Ly SAIF.

ROBERT J. FREEMAN, Claimant WCB 81-08124
Cottle, Howser et al., Claimant's Attorneys October 29, 1982
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members Lewis and Ferris.

SAIF Corporation requests review of Referee Mongrain's order
which found claimant's "fibrositis" condition and bilateral elbow
conditions compensable and remanded them for acceptance and
payment of compensation under ORS 656.245. On review, SAIF does
not contest the compensability of the elbow condition but contends
that "fibrositis” is not a recognized disease which can be
compensated and that claimant's current symptoms, diagnosed as
"fibrositis", are not related to the original 1974 accepted
industrial injury.

Except as inconsistent with our findings herein, we adopt the
Referee's findings of fact. '

We find this to be a somewhat confusing case. As a result of
litigation following the 1974 injury, in June, 1980, claimant
ultimately received an award of 80% unscheduled permanent
disability primarily for low back pain. Claimant's then treating
physician, for the first time in March, 1981 attributes what
appears to us to be the same symptoms claimant has had since the
1974 injury to a disease process the physician calls
"fibrositis". Based on our review cf the record, we agree with
SAIF that claimant has failed to prove that he suffers from a
distinct disease process labeled "fibrositis". The symptoms
claimant is experiencing are the same symptoms he has been
experiencing for years and are the logical consequence of a back
condition reflected by an 80% unscheduled permanent disability
award. The only thing claimant receives and that SAIF is
obligated to provide arising from the Referee's finding that
claimant has "fibrositis", is medical treatment for low back
pain. Claimant is already entitled to such treatment, as it
arises from his original, accepted claim for a low back injury.
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(With respect to the existence of a fibrositis condition,
claimant's treating physician, Dr. Emori, a rheumatologist,
reported that fibrositis was a disease process and that claimant
suffered from it. SAIF's expert witness, Dr. Brooke, opined that
the medical community generally no longer recognizes fibrositis as
a distinct disease process and that at most it is a label for a
"constellation of symptoms". Given this conflict in expert
‘Oopinion, we are not persuaded based upon the limited medical
evidence presented in this record that there is a separate and
distinct disease process called "fibrositis".

If claimant does have "fibrositis", we are unable to discern
how its symptoms differ from those claimant-has experienced since -
the 1974 injury. To the extent that claimant has "fibrositis", he
has had it since before the June 30, 1980 order and has already
been compensated for it by virtue of that order ending the
litigation arising from the original injury claim.

Therefore, we reverse that portion of Referee Mongrain's
order remanding the fibrositis claim for acceptance, with the
understanding that claimant remains entitled to medical services
under ORS 656.245 for low back pain arising from the previously"
accepted condition or conditions.

Although SAIF did not raise it as a contingent issue, the
Referee's award of attorney's fees must be reduced because we are
reinstating that portion of SAIF's denial concerning a claim the
compensability of which was the primary issue at the hearing..
Similarly, since claimant failed to successfully defend the
reversal of that denied claim on Board review, counsel is not
entitled to an award of fees for services before the Board.

ORDER

The Referee's order dated May 14, 1982 is reversed in part,
modified in part, and affirmed in part. That portion of the order
remanding the fibrositis condition for acceptance is reversed.
That portion of the order remanding the bilateral elbow condition
is affirmed. That portion of the order awarding an attorney's fee

is modified to reduce the award to $400 for counsel's services at
the hearing.
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HARLEY J. GORDINEER, Claimant -WCB 80-06759 & 81-06402
Malagon & Velure, Claimant's Attorneys . October 29, 1982
. Schwabe, Williamson et al., Defense Attorneys Order on Review

Reviewed by the Board en banc. -

Claimant requests and the employer cross-requests review of
Referee Danner's order which ordered the employer to pay claimant a
penalty equal to 25% a specified amounts of temporary total dis--
ability compensation for unreasonable delay in paying compensation
benefits, found the claimant to have been a part-time as opposed to
a full-time employe at the time of his injury and allowed the
employer an offset for an overpayment of temporary total disakbility
benefits in the amount of $11,675.56, and awarded claimant's.attor-
ney a $500 attorney's fee, payable by the employer for the
employer's illegal use of sight drarts rather than checks to pay
claimant's compensation benefits.

Claimant contends that the Referee erred in finding him to
have been a part-time employe and allowing the employer an offset
for overpayment of benefits. The employer, in an excellent brief,
argues that the Referee improperly allowed admission of heavsay
statements from persons unknown, which were contained on three
exhibits submitted at the hearing, that the Referee was in error
in finding the instruments of payment used by the employer/lnsurer
to ke sight drafts, and defends the Referee's finding concerning
the issue of claimant's status as a part-time employe. Neither

. party takes issue with the Referee's finding concerning delay in
the payment of compensation, nor is there any issue concerning the
compensability of claimant's injury.

We adopt the Referee's findings of fact as our own.
I

The first issue is a preliminary matter raised by way of
mction by claimant's counsel. Claimant/appellant filed an opening
brief with the Board on August 5, 1982. Respondent/cross-appellant
filed its brief on August 26, 1982. A reply brief from the claim-
ant as appellant/cross-respondent was received on September 2,
1682. On September 9, 1982 a cross- reply brief was received from
the employer. Claimant thereafter moved to strike the cross-reply
brief on the ground that no further brleflng of the matter would ke
appropriate under OAR 436-83-702(3). In view of the importance
that is attached to written argument before the Board, we have
never construed OAR 436-83-720(3) in such.a rigid manner.  Since »
the employer did regquest permission to ‘file a cross-reply brief on
September 7, 1982, and since, due-to an oversight, no response was
forthicoming from this agency, we have determined that the cross-
reply brief will not be stricken.

II

‘ OAR 436-54-315 provides:

“A sight draft will not be used to make
payment of any benefits due a worker or
beneficiary under ORS Chapter €56. Such
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tenefits include temporary disability,
permanent disability and reimbursement of
costs paid directly by the worker."

'In Reed v. Del Chemical Corp., 16 Or App 366 (1974), the court held

that an 1nsurer's use of sight drafts to pay compensation benefits
constituted unreasonable delay in payment and approved a penalty
equal to 5% of the benefits payable for a specified time period.
Neither the rule nor the Reed case defines "sight draft.

The apparent center of dispute concerns the language appearing
on the bottom-left side cf the instruments utilized to pay the
claimant which states, "GIRARD BANK, PHILADELPHIA, PA OR PAYABLE AT
UNITED CALIFORNIA BANK, SAN FRANCISCO MAIN OFFICE, S.F. CA." The
claimant testified that he encountered difficulty in attempting to
negotiate. the instruments at various banks, and was forced toc
resort to local supermarkets which did cash them so long as he made
a purchase.

In view of the fact that there is no controlling authorlty
under the law of workers compensation as to what constitutes a
sight draft, we turn to the Commercial Paper article of the Uniform
Ccommercial Code, contained in ORS 73.1010 to 73.8050. See, how-
ever, Cornell v. Stimson Lumker Co., 257 Or 215 (1970).

ORS 71.1040 states:

"(l) Any writing to be a negotiable
instrument within ORS 73.1010 to 73.8050
must:

"(a) Be signed by the maker or-
drawer; and

. "(b) Contain an unconditional
promise or order to pay a sum certain
in money and no other promise, order,
obligation or power given by the

. maker or drawer except as authorized

by ORS 73.1010 to 73.8050; and

"{(c) Be payalrle on demand or at a
definite tlme- and

"(d) Be payable to order or to
bearer.

"(2) A writing which complies with the
requirements of this section is:

"(a) A 'draft' . . . if it is an
order.

"(b) A 'check' if it is a draft
drawn on a bank and payable on
demand.

* Kk *
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The employer produced expert testlmdhy from Professor Henry J.
Bailey, III, an acknowledged expert in the area of commercial law.
Professor Bailey testified that in his cpinion, the disputed.
instruments were without gquestion checks, and not sight drafts due
to the fact that the drawee was a designated bank, the instrument
was signed by the maker or drawer with an unconditional promise to
pay a sum certain in money, and payable on demand. Therefore,
under Professor Bailey's interpretation, and ours also, the instru-
ments match the statutory definition of '"check" perfectly.

The apparent confusion in this matter, however, seems to have
resulted from the use of the words "OR PAYAEBLE AT. . ." on the face
of the instruments. The Referee held that the fact that an alter-
native drawee was provided for on the instrument, made it either a
check or a draft depending upon the place of presentment by the
claimant, the final test being whether or not the instruments are
accepted as checks by a bank. We disagree with the Referee's
analysis. The instruments are either sight drafts or checks, not
both. Under the Referee's conceptualization it is not difficult to
perceive of a scenario where litigation is generated each time any
particular financial institution refuses to accept an instrument
which may unquestionably be considered a check .under any defini-
tion, and which it may have a legal right-to refuse in any event.
We agree with Professor Bailey's interpretation of the effect of
the disputed language. Apparently the Referee's.conclusion was
that the words "OR PAYABLE '‘AT. . ." resulted in a condition,
assuming the instrument was presented to the alternative drawee
bank, although there would be no condition if it were presented to
the Pennsylvanis bank. Professor Bailey, however, adamantly main-
tained that this did not convert the instrument into a sight draft.
He stated that the California bank merely served as a checking
agent to forward the check to the Pennsylvania bank, and that pay-
ment is not conditional even though a depository bank in Oregon may
choose to utilize the California bank, since it may do so at .its
discretion. Since it is not mandatory to utilize the California
bank, but only voluntary, the instrument contains no condltlons and
is, therefore, a check, not a sight draft '

It could be argued that although the instrument is legally a
check, that the spirit of OAR 436-54-315 is still violated since
the policy behind the rule contemplates providing claimants with
forms of compensation that are easily negotiable and provide the
least inconvenience in negotiating. However, -as the claimant him-
self testified, one of the main reasons for the difficulty he
encountered in negotiating the instruments was due to the fact
that he failed to maintain an account at any of the banks at which
he presented the instrument.

One additional matter of some concern regards the Referee's
statement, "Considering the numerous banking agencies within the
State of Oregon, one cannot help but wonder why a carrier which’
writes a great deal of business within the state, finds it neces-
sary to issue checks and/or drafts payable at a bank in
philadelphia, Pennsylvania." -Be that as it may, we are aware of
no statute or rule in the law of workers compensation requiring
emplcoyers and/or insurers to transact their business affairs
through local financial institutions only, even though a local kank
may exhibit some trepidation when presented with checks for accep-
tance drawn on distant banks.
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Our disposition of this issue makes it unnecessary for us to
reach the employer's assignment of error regarding the Referee's
admission of allegedly hearsay statements contained on coples of
three checks issued to the clalmant

IX

The final issue for review is whether claimant's temporary

total disability benefits are properly calculated on full, or part-

time employment status. The Referee relied on ORS 656.210, which
states: .

* Xk *

"As used in this subsectioh, 'regularly
employed' means actual employment or
availability for such employment."

The Referee found that claimant worked 18 out of a possible 54
working days, or exactly one-third time, and that he did not
believe this to qualify for regular employment at five days per

week for purposes of calculation of bkenefits. With regard to
availability for employment, although. the claimant testified that
he worked everyday that work was available, the Referee found his
testimony in that regard to be not credible. He noted that claim-
ant testified that he was available for work in January, 1¢79 but
that severe weather conditions prevented him from working, and that
he testified that he telephoned his employer every night to see if
work was available the next day. However, the employer's business
records show that the alleged adverse weather conditions did not
prevent their trucks from operating despite claimant's contention,
and the newspaper articles he produced at hearing concerned a
severe storm which occurred in 1969, ten years earlier. Addition-
ally, business records and testimony from the emplcoyer's represen-
tative reveal that work was available on many occasions and claim-
ant did not check in. It would seem self-evident that we find no
basis for departing from the Referee's finding concerning credi-
kility, and agree with him that, at best, claimant was only a part-
time employe, and at worst, an "on-call" employe.

s

Since we have agreed with the Referee's finding that claimant
"was a part-time employee at the time of his injury, it follows
that we also agree with his allowance of the claimed offset,
pursuant to OAR 436-54-320.

ORDER

The Referee's order dated February 26, 1982 is affirmed in
part and reversed in part. Those portions of the order which found
the employer to have paid claimant compensatlon by the illegal use
of sight drafts, and allowing claimant's attorney a fee of $500 in
relation thereto, are reversed. The remainder of the Referee's
order is affirmed. ’ -
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EDWIN L. HARDT, Claimant WCB 79-04466

Leeroy Ehlers, Claimant's Attorney October 29, 1982
SAIF Corp Legal, Defense Attorney Order on Review
‘ Reviewed by Board Members Lewis and Ferris. |

The SAIF Corporation requests and claimant cross-requests
review of Referee Williams' order which affirmed those portions of
the April 3, 1979 denial by which SAIF refused to reopen the claim
on the basis of aggravation, and reversed those portions of the
denial by which SAIF denied the compensability of claimant's
degenerative spinal arthritis, and allowed claimant's attorney a
fee of $600, payable by SAIF.

SAIF contends that there was no issue before the Referee con-
cerning the compensability of claimant’'s spinal arthritis, and that
any finding regarding that issue was gratuitous. 1In the alterna-
tive, SAIF argues that the medical evidence fails to support the
Referee's finding. Claimant argues that the Referee erred in
upholdlng those portions of SAIF's denial refusing to reopen the
claim 1in 1979 on the basis of aggravation.

Claimant, who was 48 years of age at the time of the hearing
and had been employed as a bread truck delivery driver for 17
years, suffered low back problems beginning in September, 197€.
The diagnosis was low back strain. X-rays revealed spondylolis-
thesis L4-L5 with degenerative disc disease L4-L5 and L5-S1 with
associated osteoarthritic changes. The claim was originally
deferred and later accepted by SAIF. Vocational rehabilitation
' assistance was provided and claimant began coursework at Blue
Mountain Community College, concentrating in geology technology,
which related to claimant's hobby of gold mining. No surgery was
performed and a Determination Order issued on December 13, 1978
after claimant was found medically stationary by the Orthopaedic
Consultants. Claimant was awarded benefits for temporary total
disability and 10% unscheduled low back disability.

On January 5, 1979 claimant visited his treating physician,
Dr. Donald D. Smith, with complaints concerning the amount of his
permanent partial disability award. Dr. Smith concurred with thé
flndlngs of the Orthopaedic Consultants but felt that claimant's
disability exceeded 10%. On January 24, 1979 a Determination Crder

on recon51derat10n issued, but failed to allow any additional com-
pensation.

Claimant sought no treatment from July 24, 19278 to January 25,
1979 when he was examined by Dr. Ruggeri. Dr. Ruggeri noted low
back pain and degenerative arthritis and suggested a trial with a
flexion body cast, a procedure, which the Referee noted, could have
been accomplished without a reopening of thé claim. On March 13,
1979 Dr. Ruggeri reported that he felt claimant's condition was not
any different than when he was examined by the Orthopaedic Consul-
tants, except that he felt claimant was not medically stationary.
On April 3, 1979 SAIF issued a denial, refusing to reopen the claim
and stating that claimant's then current condition was a result of
. the natural progression of his non-injury related condition and,

therefore, a noncompensable condition. SAIF, however, voluntarily

reopened the claim in January, 1980. On January 16, 1981, a
laminectomy L4-5 right, with a fusion of the L4-5 to the sacrum was

performed. SAIF apparently has paid for the operation and provided
additional kenefits. : -1529-




A hearing was. convened on March 10, 1982. Since SAIF had
‘reopened the claim voluntarily, the issues for determination at the
hearing were narrowed. Counsel for the claimant delineated the.
issue for decision as follows:

"[BJut as I would view the issue, it would
be whether -- or it would be the request
for hearlng on the denial letter of April
3, 197¢%. That is whether the claim should
‘have been reopened at that time -- that is,
"in early 1979 -- on account of aggravation
of the original condition. That would te
my view of the only issue."

The Referee found that the claimant failed to establish a worsening
of his condition since his last award or arrangement of compensa-
tion, and prior to the time SAIF voluntarily reopened the claim in
January, 1980. The Referee, however, went -on to find, "The medical
records in places give lip service to the idea that claimant suf-
fered a back strain, but the evidence as a whole suggests that his

17 years on_this job . « » actually caused the degenerative changes
in his low back. The Referee disapproved those portions of SAIF's
denial which denied the fact that claimant's degeneratlve condition
was caused by his industrial 1njury.,

In Michael R. Petkovich, 34 van Natta 98 (1982), we stated,
"Referees (and this Board too) should concentrate on making the
best possible decision on the issues raised by the parties without
the distraction of volunteering decisions on issues not raised."

We reiterated this policy in Marlene L. Knight, 34 Van Natta 278
(1982), and again in Dorotha Lorraine Oyler, 34 Van Natta 1128
(1982), wherein we stated that unless it is necessary for deter- .
mination of the issues raised by the parties, a Referee should not
attempt to raise or consider issues not before him. Since there
was no issue concerning the compensability of claimant's degenera-
-tive arthritic condition before him, we believe SAIF's objection

to the Referee's finding is well taken, and we, therefore, reverse
that portion of the Referee's order.

Even had we found that the Referee properly considered the
issue of compensability of claimant's degenerative arthritis, we
would have disagreed with his finding. We do not believe that .the
medical evidence indicates that claimant's work activities were the
cause of his degenerative condition, as opposed to an aggravating
factor. Dr. Smith stated in his report of January ‘18, 1980 that
claimant's work activities aggravated his degenerative condition,
and that the condition was accelerated to a greater degree than it
would have been as a result of natural progression. Dr. Ruggeri,
in his report of January 4, 1982 also indicated that although
claimant's degenerative arthritis probably predated his injury,
that the injury served to aggravate his condition. The preponder-
ance of the medical evidence indicates that claimant's industrial

. injury aggravated rather than caused his degenerative condition,
and, therefore, SAIF's position as stated in its letters of denial

was correct. Claimant's current difficulties, however, are ‘no less .

compensable whether the injury actually caused or only aggravated
his condition. Beaudry v. Winchester Plywood Co., 255 Or 503

1¢70).
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) The second issue for our consideration involves the Referee's
determination that claimant failed to prove a worsening of his
condition such that reopening of the claim in 1979 would have Leen
justified. = The only medical reports in evidence between the date
of the issuance of the Determination Order and the date SAIF volun-
tarily reopened the claim are from Drs. Smith and Ruggeri. Dr. '
Smith's report of January 5, 1979 does nothing more than disagree
with the amount of claimant's permanent partial disability award.
The only report of Dr. Ruggeri which addresses the issue is dated

March 13, 1979. That report is somewhat vague and contradictory in
terms, stating, "I do not believe that his condition is any differ-
ent now from what it was when he was examined by Orthopaedic Con-
sultants. However, I do not feel that his condition is medically
stationary." We take this to mean that Dr. Ruggeri is stating that
claimant's condition has not worsened since the closing examination .
done by Orthopaedic Consultants on Cctober 24, 1978, but feels that
they were incorrect in determining him to be medically stationary
at that time. That appears to be an argument that would be better
addressed to an issue of premature claim closure. Since premature
closure, however, was not an issue in the present case, and since
Dr. Ruggeri felt that claimant's condition was no worse upon his
examinations in early 1979, than when claimant was examined by
Orthopaedic Consultants in October, 1978, we would agree with the
Referee, that a claim for aggravation has not been established.

ORDER

The Referee's order dated April 19, 1982 is affirmed in part
and reversed in part. Those portions of the order which overturned
SAIF's April 3, 1979 denial, insofar as it denied the compensabil~
ity of claimant's degenerative arthritis, and which awarded claim-
ant's attorney a fee of $600 for partially prevailing on a denial,
are reverséd. SAIF's denial of claimant's degenerative arthrltls
condition is reinstated and affirmed.

The remainder of the Referee's‘order is‘affirmed.
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WILLIAM R. JAMESON, Claimant WCB 81-01724
Coons & McKeown, Claimant's Attorneys October 29, 1982
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by the Board en banc.

The SAIF Corporation requests review of Referee Johnson's '
order which set aside its denial of claimant's back condition
claim. The only issue is the compensability of that condition.

Claimant was employed as a logger when, on October 10, 1979,
he stepped in a hole causing him to fall down an incline and
strike a tree with his right shoulder. Dr. Falk's initial .
diagnosis was sprained muscles of the right shoulder. Claimant,
however, began experiencing low back pain and advised Dr. Falk of
his symtoms. Claimant thereafter was examined by numerous
physicians, who offered various diagnoses, including a herniated
disc and degenerative disc disease. Surgery was performed on June
5, 1980. The preoperative diagnosis was "L5-S1 disc herniation,

left." The postoperative diagnosis was "Lipoma of the epidural
space at L5-S1 and an anomalous origin of L5-S1-S2 roots on the
left." No attempts were made to remove the disc. A myelogram was

performed on December 11, 1280 by Dr. Smith who found a large
lipoma of the lumbar spine. On December 19, 1980 a second surgery
was performed -- an exploratory lumbar laminectomy with resection

of the lipoma of the spinal canal with intramedullary and/or filum

terminale with lysis of roots and untethering of the spinal cord.

There seems to be no question that claimant's lumbar spinal
canal lipoma was a condition which long preexisted his industrial
injury and, as Dr. Raaf indicated, was probably a congenital or
developmental growth. The Referee, apparently relying on Weller
v. Union Carbide Corporation, 288 Or 27 (1979), found that
claimant had established that his work activity caused a worsening
of his preexisting underlying condition which increased his pain
to an extent that it produced dlsablllty and required medical
services. :

SAIF argues that the appropriate question is not whether
claimant's industrial injury caused the preexisting lipoma to
become symptomatic, but whether claimant's surgeries were
necessitated by the injury. The cases that appear to be
dispositive are Cooper v. SAIF, 54 Or App 659 (1981), and Cochell
v. SAIF, 59 Or App 391 (1982). 1In Cochell, the court stated, ". .
.where work-connected activities caused an onset of pain only,
without medical evidence of a worsening of the. underlylng
condition, the claim is not compensable, even if the pain is of
sufficient intensity to be disabling and requiré surgery." 59 Or
App at 395, Therefore, the only question is whether the evidence
establishes that claimant's work act1v1t1es caused claimant's"
underlying lipoma to worsen. -

The medical reports are as follows.- Dr. Golden stated in his
letter of January 7, 1981l:

"Mr. Jameson had a llpoma and his injury of
October 10, 1979, appears to be an
aggravation of an underlying condition.
- The recurrence of a lipoma, if this is
truly occurring, is not caused by the
"injury per se." (Emphasis Added.)
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Dr. Gol@en later reported that tumors produce symptoms generally
due to increasing pressure caused by an increase in size. He

. stated:

"Physiologically, the tumor may have keen
aggravated to produce pressure on the nerve
roots by swelling. . ."

On September 1, 1981, Dr. Smith reported:

". . .the traumatic effects of that injury
with muscle/bone, stress/strain, etc.,
undoubtedly produced a pain response in an
abnormal spinal canal and quada equina. *
* * T would, therefore, feel that the
causative relationship of the injury and
its subsequent treatment to the intractiktle
pain problem for which the patient was
again studied and operated in December of-
1980, was directly related as a pain
problem and caused by, as a pain problem,
the working injury of 10/10/79."

As we understand them, claimant's treating physicians are stating
that claimant's work activity only resulted in increased pain, and
they are unable to state that claimant's underlying condition
itself was actually worsened. . '

‘ Dr. Smith submitted another report dated September 10, 1981,
in which he stated that claimant had suffered a "severe '
aggravation,” but again only appears to associate increased pain
to claimant's work incident and not a change in his underlying
preexisting condition. SAIF consulted Dr. Raaf, who reported that
claimant's work incident only served to draw attention to and
produce symptoms leading to the discovery of the lipoma. This is
tasically what we understand Dr. Smith to have concluded. Dr.
Raaf went on to report that some stretching of the nerve roots
could have taken place, resulting in pain, but that claimant would
have developed symptoms in any event despite his work incident,
and that trauma d4id not cause the tumor to grow more rapidly. Dr.
Raaf also found that although there may have been nerve root
stretching, that the incident did not affect the lipoma itself, or
cause it to worsen. ' Therefore, under Cooper and Cochell, claimant
has hot established the compensability of his lipoma condition.

ORDER

The Referee's order dated November 27, 1S81 is reversed. The
SAIF Corporation's denial of February 11, 1981 is reinstated and
affirmed. ‘ '

Board Member George Lewis Lissenting:

. I réspectfully dissent. I believe that claimant has
established the compensability of his claim.

It is my understanding of the facts of this case that
claimant had a pre-existing lipoma (a .fatty tumor) of the spinal
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cord in the lumbosacral area of his spine. Prior to the
industrial injury in October, 1979, the condition was. totally
asymptomatic; indeed, claimant was not even aware he had the
tumor. Follow1ng the 1njury and as a direct result of the injury, -
claimant experienced pain, loss of reflex action, and loss of
bowel and other body functions. The purpose of the surgeries at
issue here was to remove a sufficient portion of the tumor to
accomplish decompression, thereby alleviating the pain, loss of
body functions, etc. At the time of the hearing in October, 1981,
claimant was still recovering from the surgery but was still
experiencing substantial amounts of pain and had not yet regalned
total control over his body functions.

As noted by the majority, the Referee apparently felt that
this case was governed by Weller v. Union Carbide Corporation, 288
Or 27 (1979). 1In its brief, SAIF argues that disposition of this
case is governed by Cooper v. SAIF, 54 Or App €59 (1981). 1In
Cooper the Court of Appeals applied Weller to a case involving an
industrial injury which allegedly aggravated an underlying and
apparently asymptomatic condition, and found that the claimant
failed to prove compensability by merely proving an onset of
symptoms without also proving a change in the underlying
condition. See also Cochell v. SAIF, 59 Or App 391 (1982}.
Claimant contends that Cooper and, by implication, Weller, are
irrelevant because this is an industrial injury case, that the
injury caused the onset of symptoms and prec1p1tated the need for
surgery, and that therefore the condition is compensable.
Alternatively, claimant argues that he has proven a worsening of
the underlying condition. I believe Weller (and Cooper to the
extent that it relies on Weller) is not applicable here, and that
the condition is c¢ompensable.

Weller involved a claimant who had a preexisting symptomatic
condition which allegedly was aggravated by work activities. The
claimant therein proceeded on an occupational disease theory and
the Court based its holding in part on ORS 656.802, the - .
occupational disease statute. By contrast, this case involves a
claimant whose preexisting condition was totally asymptomatic
prior to an industrial injury. To my knowledge the Oregon Supreme
Court has never considered or decided whether the requirements of
Weller are applicable to (1) industrial injury cases (2) involving
previously asymptomatic conditicns.

The Court of Appeals has addressed itself to both issues. 1In
Florence v. SAIF, 55 Or App 467 (1982), over the dissent of Judge
Roberts, the Court of Appeals held that Weller was not applicakle
to industrial injury cases. Florence was cited with apparent
approval in Hall v. The Home Insurance Co., 59 Or App 526 (1982).
On the other hand, the Court of Appeals has applied Weller to
industrial injury cases. Partridge v. SAIF, 57 Or App 163 (1°82),
Cooper v. SAIF, supra, and Cochell v. SAIF, supra.

Similarly, with respect to whether a condition is compensable
where an injury causes a previously asymptomatic condition to ' )
become symptomatic without a pathological change in the underlylng
condition, the Court of Appeals has held both that such a :
condition is compensable, Weidman v. Union Carbide Corp., 59 Or
App 381 (1982),'and that 1t is not- compensable, Cochell v, SAIF,
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In light of conflicting Court of Appeals decisions, I believe
that the Board should adopt positions on both issues consistent
with reason and relevant Supreme Court decisions. The Board has
previously considered both issues and has decided that Weller is
applicable to industrial injury cases, Richard A, Davis, 30 Van
Natta 513 (1981), but that it is not applicable to cases involving
previously asymptomatic conditions, Lorena Iles, 30 Van Natta 666
(1981) and Patricia L. Lewis, 34 Van Natta 202 (1982). In Lewis
we explained why we believe Weller is not applicable to cases
involving previously asymptomatic conditions:

"The significance of a ¢ondition being
previously asymptomatic is that there is
usually prior treatment, meaning that there
is a baseline from which to measure whether
the claimant's underlying condition has
worsened within the meaning of Weller. 1If
Weller also applied when the underlying
condition was previously asymptomatic,
there would almost never be any baseline
information about the prior extent of the
underlying condition and thus the claimant
would almost never be able to prove any
worsening of that condition.”

There are other policy reasons for not applying Weller to
cases involving previously asymptomatic conditions. It does not
appear from the Supreme Court's opinion in Weller exactly what
statutory provisions, prior decisions of the Court, or policy
considerations led the Court to adopt the "pathological worsening"
requirement to establish the compensability of a preexisting
condition allegedly affected by work activities. Certainly that
language does not appear in the occupational disease statute nor

does it appear in the industrial injury legisiation. The Supreme
Court's opinion in Weller is devoted primarily to explaining why

other authorities did not require the Court to reach a different

result.

Some gu1dance to the policy considerations underlying Weller
may be found in the Court of Appeals opinion which was affirmed by
the Supreme Court without disagreement on this point:

"To have a compensable occupational
disease, claimant must establish that his
"work as a crane operator originally caused

or materially worsened his spine
condition. It is not sufficient merely to
establish that claimant's work as a crane
operator required him to make certain
motions which caused his underlying
condition to be symptomatic, i.e., caused
pain. Otherwise, any person with common
idiopathic conditions such as rheumatism,
arthritis or bursitis whose job required
rpainful movements would have a compensable
occupational disease."

Weller v. Union Carbide Corp., 35 Or App 355 at 359 (1978).
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Where a worker already is exper1enc1ng symptoms from an
underlying condition and is involved in work activities over an.
extended perlod of time which produce the same symptoms, there is
merit to requlrlng proof of a "pathological change" in the
condition in order to establish a nexus between work exposure and
disability, and to rule out the possibility of the symptoms being.
due to natural progession of the condition or off-the-job
activities. These seem to have been the Court of Appeals' primary
concerns in the Weller case:

"In denying compensation, the referee and
Board expressed the '* * * belief that the
[claimant's] underlying problem would have
progressed to the present state in any
event and that it would be impossible to do
more than speculate as to whether
claimant's activities at work had anything
more to do with his disease [than] his
ordinary daily activities. * * *' "

Weller, supra, 350 Or App at 358. (This language from the Court
of Appeals opinion in Weller suggests that the more appropriate
test for determining the compensability of an alleged aggravation
of a preexisting condition is the "major contributing cause"
language arising from Beaudry v. Winchester Plywood Co., 255 Or
503 (1970), James v. SAIF, 290 Or 343 (1981) and SAIF v. Gygi, 55
Or App 570 (1981), in order to preclude claims for conditions
related more to off-the-job factors than to work activities or:
exposure.)

Where there is a clearly identifiakle, traumatic, on-the-job
event or incident which interacts with a preexisting, underlying
condition, resulting in disability, death, or the need for medical
services, a logical nexus exists between work exposure and
disability.. In such circumstances, it defies the purpose of the
Workers Compensation Act and well-established case law to say that
the system has no obligation to accept responsibility for the ,
worker's resulting disability or death. To the extent that the
Court of Appeals has held in recent cases (Cooper and Cochell)
that proof of a pathological change in the underlying condition is
required when an industrial injury causes a previously
asymptomatic condition to become symptomatic, I believe that the
holdings are inconsistent with earlier Supreme Court decisions.
Elford v. SIAC, 141 Or 284 (1932), Armstrong v. SIAC, 146 Or 569
(1934), and Kinney v. SIAC, 245 Or 543 (1967). These cases hold
that where an injurious exposure accelerates the progression of a
disease or causes it to become symtomatic where it otherwise might
never have become symptomatic, resulting in an earlier onset of
disability or death, the resulting condition is compensable. (The
Supreme Court in Weller, and in one of the Weller companion cases,
referred to both "worsening" and "acceleration" of conditions and
indicated that both are compensable.  See Weller v. Union Carbide,
supra, 288 Or at 34, and Stupfel v. Edward Hines Lumker Co., 268
Or 39, at 42 (1979). -

Of the Elford, Armstrong, and Kinney trilogy, Kinney is the
most relevant. Kinney is the clearest Oregon Supreme Court case
invelving a preex1st1ng asymptomatic condition found to be
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compensable when, as a result of an industrial injury, the
condition became symptomatic without a pathological change in the
underlying disease. Kinney also is significant because it was
cited with approval by the Supreme: Court in Beaudry v. Winchester
Plywcod Co., supra, and James v. SAIF, supra. Kinney was cilted
in Beaudry for the proposition that:

"It is clear that under the accidental
injury portion of the law a compensable
injury occurs when an accidental injury
accelerates or aggravates a pre-existing
disease causing dlsablllty or death...."
(Emphasis added)

Beaudry, supra, 255 Or at 512. 1In James, Kinney was cited in the
following context: .

"SAIF does not contend that mental illness
can never be compensable. It contends this
claimant's mental illness is not .
compensable. In Kinney v. SIAC [c1tat10n
omitted], we discussed mental injury cases
from other jurisdictions. Kinney had
aortic stenosis. He suffered stress on the
job which caused him to be disabled. The
testlmony was that aortic stenosis itself
1s not disabling, but when stress is
imposed on this condition it causes
symptoms which are disabling. In deciding
whether Kinney's disablement was a
compensable injury we discussed the cases
in which 'mental stimulus caus(ed) nervous
injury.' We then stated:

'So far as these nervous injury cases
bear upon the guestion of the meaning

. of the word "injury" we see no
significant difference between them and
a case of aggravation of an aortic
stenosis involving no pathological
change.' [Citation omitted] [Emphasis
added]] '

"We went on to hold Kinney suffered an
accidental injury which was compensable."”

James, supra, at 346-347.

In the present case, SAIF argues that the issue is not
whether claimant's industrial injury caused the preexisting lipoma
to become symptomatic, but rather, whether claimant's surgerles
were necessitated by the injury. Regardless how the issue is
phrased, I believe claimant's condition and the surgery intended
to correct it are compensable. Claimant established that his
preexisting condition became symptomatic for the first time as a
direct result of the October 10, 1979 fall. SAIF's consulting
physician characterizes the industrial incident as merely having
"brought to light" the existence of the underlying condition that
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would have become symptomatic at some point anyway. If this were
a case where the claimant experienced no symptoms of the condition
whatsoever and the existence of the condition had been revealed in
the course of reviewing x-rays for an injury to another portion of
the spine (as occasionally happens with respect to such conditions
" as spondylolysis and spondylollsthe51s), then I would agree that
the condltlon would not be compensable. In this case, however, the

1njury interacted with the condition and caused it to become
symptomatlc and dlsabllng.

As noted'above, SAIF seeks to characterize cases such as
these in terms.of "the underlying condition needing medical care,
not the injury." It is unclear what is meant by the use of the
word "injury". If SAIF means the industrial incident itself, I
would agree that time loss or medical services are not payable
solely because an incident occurs. It is possible, for example,
for a person to fall and sustain no trauma at all, in which case.
no compensable event has occurred. However, if SAIF, in referring
to "the injury", means the trauma resultlng from an._ 1nc1dent then
the reference would seem to be incorrect.. The law is :
well-established that where an 1ndgst:1al.1nc1dent results in
trauma, or acts upon an underlying condition causing disability or
death or requiring medical services, the combined result is '
compensable so long as the residual effect of the injury is a
material contributing factor to the disability, death, or need for
medical services. Elford v. SIAC , supra, Armstrong v. SIAC,
supra, Olson v. SIAC, 222 Or 407 (1960), Lorentzen v. Compensaticn
Department, 251 Or 92 (1968), and Kinney v. SIAC, supra. See.
also, Grakle v. Weyerhaueser Company, 291 Or 387 (1%61) and
Hoffman v, Bumble Bee Seafoods, 15 Or App 253 (1973).

Excluding Dr. Raaf, SAIF's consultlng phy51c1an, the
consensus of claimant's treating physicians and surgeons is that
claimant's Octoker 10, 1979 fall "aggravated" or caused the early
onset of aisability arising from the preexisting spinal tumor and
the need for surgery:

"In my opinion the injury of October 10,
1979 aggravated an underlying condition of
an intraspinal lipoma as described by my
operative note. Although the lipoma was
the primary pathology, it was made
symptomatic by the injury the patient

" described. The treatment and diagnostic
procedures done by me were, in fact,
necessitated by the incidence of his injury
which produced the symptomatic effects of
the lipoma." (Ex. 40, Dr. Golden)

"It is possible that the underlying
pathology could have caused the patient's
.symptoms without an incident of trauma;
however, in fact, the symptoms were caused
after his injury....As to whether this
condition of lipoma would have eventually

- caused the patient's symptoms, the answer
is difficult to make because he may have
been stable if the lipoma did not evolve to
any greater size. * * * Physiologically, - .
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the tumor may have been aggravated to
produce pressure on the nerve roots by
swelling or if indeed some disc disease
were present without herniation, the two
factors combined could produce the pressure
on the nerve roots." (Ex. 41, Dr. Golden,
emphasis added)

"This has proven to be a most interesting
and obviously a most serious lesion. I
believe that without question the history
would suggest that this lesion was
asymptomatic until the time that the
patient sustained his working injury of
10/10/79, and the traumatic effects of that
injury with muscle/bone, stress/strain,
etc. undoubtedly produced a pain response
in an abnormal spinal canal and quada
equina....I would therefore feel that the
causative relationship of the injury and
'its subsequent treatment to the intractable
pain problem for which the patieat was
again studied and operated in December of
1980, was directly related as a pain
problem and caused by, as a pain probklem,
the working injury of 10/10/7¢." (Ex. 43,
Dr. Smith)

SAIF's consulting physician opined that the injury did not
cause the tumor itself to grow and that claimant would have become
symptomatic "eventually" regardless of the October 10, 1979 fall.
However, he also conceded that the industrial injury could have
caused stretching of the nerve roots incorporated by the lipoma,
thereby eliciting the symptoms apparent after October, 1979. If
it was this doctor's intent to say that the lipoma would have
become symptomatic in October, 1979 regardless of the accident, I
find such a conclusion very unpersuasive. If it was his intent to
say merely that at some point in time the condition would beccme
symptomatic, that opinion is contradicted by Dr. Golden's opinion
that the tumor may have remained stable if there was no further
growth of the tumor. '

By and large, it is irrelevant whether the tumor itself grew
in size. Growth is not the only way pathological change can be
manifested. Dr. Raaf opined that the nerve roots may have become
stretched as a result of the injury; Dr. Golden opined that the
tumor may have swelled as a result of the injury. 1In any event,
the facts are that the tumor was inextricably intertwined with the
nerve roots and that claimant's industrial injury affected the
entire tissue mass, causing pain, loss of reflex action, loss of
body functions, etc. In my view, whether these facts are
characterized as constituting a "worsening of the underlying
condition” or as an injury precipitating the onset of disabling
symptoms of a pre-existing, asymptomatic condition, I believe the
condition and the medical services reasonably necessary to treat
it are compensable and remain compensable until the condition
returns to its pre-injury, symptom-free status. Rebecca Hackett,
34 Van Natta 46C (1982).
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Given the amount of pain and disability claimant had at the
time of the hearing, it is possible that the surgery may have
failed to wholley achieve its intended result. That the surgery
failed to achieve its intended result does not gainsay that its
purpose was to correct a condition which became symptomatic as a
direct result of an industrial injury. That the condition may
have become symptomatic at some point in time does not alter the
fact that the industrial injury caused the onset of the disabling

effects of the condition when it did -- in Cctober, 1979.

I, therefore, respectfully dissent. I would affirm the
Referee and award claimant's counsel an attorney's fee of $450 for
services before the Board.

JIMMY D. MATHIS, CLAIMANT WCB 81-00162
Olson, Hittle, et al., Claimant's Attorneys October 29, 1982
Bullard, KorshOJ et a1., Defense Attorneys Order on Review

John K]or Defense Attorney
Rev1ewed by Board Members Lewis and Ferris.

Self-insured employer Modoc Lumber Company requests review of
that portion.of Referee Foster's order which found that claimant
sustained a new injury rather than an aggravation of a prior.
compensable injury. EBI Companies, the insurer on the risk for
the prior injury, in its brief on review contends that the Referee
wrongfully joined it as a party to this proceeding.

We affirm and adopt the Referee's order with the following
comments. v

As is frequently the case where responsibility is at. issue,’
there is evidence to support assigning responsibility to either
employer or insurer. The record reveals that claimant continued
to experience low back pain following the 1973 and 1976 injuries
and the 1976 surgery, and that he sought medical care on a fairly
regular basis from 1976 through 1979. However, the record also
reveals that from November, 1978 to October, 1979, claimant worked
without missing any time, that the four occasions he visited his
doctor during that time frame were to monitor the results of what -
appears to have been palliative care, that from February 19, 1979
through October 18, 179 (the date of the new incident) claimant
received no medical care of any kind whatsoever, that the October,
1979 incident was of a type which is likely to cause new damage to
claimant's back, and that after the incident claimant experienced
substantially increased pain and had to be hospitalized.

Under the last injurious exposure rule, a prior industrial
injury can be a material or even the major contributing cause of
the claimant's condition. Nevertheless, the condition becomes the
responsibility of the subsequent employer or insurer if the new
incident also contributes to the condition. We apprec1ate the
parties' thorough briefing of the numerous appellate court
decisions involving the last injurious exposure rule and
discussing the factors relied upon by the court to determine the
aggravation versus new injury issue. We have considered the cases
cited, but, in the end, the resolution of each case depends on its
facts. Based on our de novo review of the record and considering
the period of time claimant worked without time loss or medical
care as well as the nature of the second incident, .we belleve the
Referee correctly concluded that claimant experlenced a new injury.
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Because of our disposition of the aggravation versus new
‘injury issue, it is unnecessary to decide whether EBI Companies,
the "aggravation insurer", was improperly joined as a party.

ORDER

The Referee's order dated February 4, 1982 is affirmed.

LEONARD W. SMITH, Claimant . © WCB 81-00825
Merten & Saltveit, Claimant's Attorneys October 29, 1982
Rankin, McMurry et al., Defense Attorneys Order on Review

Reviewed by Board Members Barnes and Ferris.

The self-insured employer requests review of Referee
Mongrain's order which ordered acceptance of claimant's psychologi-
cal condition claim effective February 26, 1981. The employer con-
tends that the psychological condition is not compensable at all.
Claimant contends that not only is the claim compensable but it is
compensable effective at an earlier date, namely, February 13,
1981.

i

Compensability is the primary issue; however, there is a pre-
liminary issue concerning the Referee's denial of the employer's
motion for an order requiring an independent medical examination
by psychiatrist Dr. Arlen Cuan.

Claimant originally sustained a back strain in December of
1979, which was accepted as a compensable injury by the employer
and ultimately submitted for closure in December of 1980. A Deter-
mination Order issued in January of 1981 awarding time loss only.
Claimant appealed the Determination Order. 1In the course of ,
processing the claim prior to submission for closure, the employer
required and the claimant submitted to three independent orthopedic
medical exams. The first exam resulted in claimant selecting that
physician as his treating physician.

A report submitted by Dr. Moss, claimant's treating psychia-
trist, in February, 1981, constituted claimant's claim for compen-
sability of a psychological condition allegedly arising from the
1979 back injury. In March, 1981 the employer sought and obtained
an independent medical exam by psychiatrist Dr. Parvaresh, who sub-
nitted a report that mcnth. The employer issued a partial denial
on the psychological condition and claimant requested.a hearing on
that issue. ' -

After the parties were notified of a hearing date, the
employer scheduled claimant for two independent medical examina-
tions: an orthopedic exam and a psychiatric evaluation. Claimant
resisted the psychiatric exam, not wishing to be examined by a
third psychiatrist. Claimant's counsel indicated that claimant
was willing to be reexamined by Dr. Parvaresh, but the employer
rejected this option. The employer moved the Referee for an order
requiring claimant to submit to a psychiatric evaluation by
another psychiatrist of their choosing. The Referee denied the
motion on the ground that the employer had had "an adequate and
fair opportunity to develop relevant and necessary information
through required medical, including psychiatric, evaluation."
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A motion to compel an independent medical exam under . the
circumstances of this case is addressed to the ‘discretion of the
Referee, and considering the evidence on. this issue as a whole, we’
cannot say that the Referee abused his discretion. The employer
. argues that the Referee impermissibly made a judgment as to
whether the employer had sufficient evidence to litigate the claim
at issue. We do not so read the Referee's order. He denied the
motion on the ground that the employer had an adequate opportunity
to develop its case. With that understanding of the Referee's.

order, we afflrm his rullng on the 1ndependent medical examination .
issue. ‘

II

We agree with the Referee that claimant has established that
the residuals of his 1979 injury were a material contributing
factor in the depression claimant experienced in February, 1981.
However, inexplicably, the Referee chose February 26, 1981 as the
appropriate date for claim reopening. We believe that to the
extent that claimant's psychological problem is compensakle at all,
it is only because it manifested itself and resulted in claimant
seeking treatment for the condition on February 13, 1981. 1In
selecting this date, we are impressed by the fact that psychiatric
hospitalization was suggested on that date, and strongly recom-
mended by Dr. Moss either on February 19 or on some other date
between February 19 and 26.

" The more difficult question for us is whether the condition
remained compensable after claimant was terminated from his employ-
ment with Fred Meyer, Inc. on February 25, 1981 for allegedly
stealing a packet of gum. The claimant does not allege that job
stress or a reaction to the termination itself contributed to the
compensability of his psychological condition. His sole claim is
that the residual pain and decreased level of activity, along with
the financial and domestic distress arising from the injury, taken
together, materlally contributed to his depression. :

Dr. Moss felt that even after claimant's dlscharge the
residuals and sequelae of the original back injury were a material
factor in claimant's depression. Dr. Parvaresh, who did not
examine claimant until March 17, 1981, felt that the termination,
alleged harassment from the employer and other factors unrelated to
the back injury were the cause of claimant's depression, and that
the injury was not a material contributing factor at that time.
Except for two additional factors, we would tend to agree with the
employer that the termination of February 25, 1981 broke the chain
of causation with the original injury. First, although claimant as
a management level person might be expected to react very strongly
to being terminated for alleged theft, in fact, he viewed the inci-
dent merely as the culmination of the employer's long-standing
harassment of him. While we agree that claimant's perceptiocn of
harassment is markedly at variance with reality, the fact remains
that he perceived the termination as another form of "harassment"
that ex1sted prlor to the onset of the depress1on. '
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Secondly, claimant consulted a new orthopedic physician, Dr.
Thompson, in April of 1981 and the parties stipulated that, based
on findings of back spasms and other evidence of disability, Dr.
Thompson would authorize time loss through June 30, 1981. This
indicates to us that claimant's back conditicon continued to be a
significant factor, and supports Dr. Moss' opinion that the back
injury remained a material contrlbutlng cause of claimant's
psychological problem despite the intervening termination from
employment.

For these reasons, as well as the reasons set forth in the
Referee's order, we agree the claimant has established by a prepon-
derance of the evidence that his depression was a compensable con-
sequence of his 1979 injury.

" The employer's primary defense that the psychiatric claim is
not compensableée, assuming an onset date of February 25, 1981, has
considerable support in the record but does not address why the
claim was not compensable as of February 13, 198l. A claim
generally becomes compensable when the claimant becomes disabled
or requires medical services. ORS 65€.005(8)(a). cClaimant was in
need of and sought medical care for his depression on February 13,
1981; therefore, his claim was "perfected" as of that day.

ORDER

The Refercece's order dated January 12, 1982 is affirmed as
modified herein. The claim is remanded for acceptance effective
February 13, 1981; otherwise, the Referee's order is affivrmed.
Claimant's attorney is awarded $600, payable by the enmnployer in
addition to and not out of any compensation due claimant, as and
for a reasonakle attorney's fee for successfully defending on Board
review the reversal of a denied claim. '

WILLIAM M. STILL, Claimant WCB 80-03041 & 80-01909
Emmons, Kyle et al., Claimant's Attorneys October 29, 1982

Lindsay, Hart et al., Defense Attorneys Order on Reconsideration

The Board issued its Order on Review herein on August 18,
1982, Self-insured employer Peter Kiewit & Sons timely requested
reconsideration. In order to give the Board more time to consider
the employer's contentions, on September 15, 1282, we abated our
Order on Review. Having considered the employer's contentions we
modify our former order sufficiently to justify withdrawing our
Order on Review and substituting the following therefor.

'All three parties to this proceeding, the claimant, the
insurer on the risk at the time of the first injury and the
self-insured employer on the risk at the time of two subsequent
lifting incidents all seek review of Referee Daron's order which:
(1) found that the 1979 lifting incidents constituted a new injury
and assigned responsibility for the claim to the self-insured -
employer; (2) ordered the employer to vartially veimburse the
insurer for temporary total disability paid pursuant to an order
designating a paying agent under ORS 656.307; and (3) set aside a
Determination Order which had awarded temporary total disability
and an additional 5% permanent disability.
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The brief of employer Peter Kiewit & Sons contains a good
summary of the partles contentions, which we paraphrase here.
The claimant is dissatisfied because he was awarded no additional
benefits and the Referee held he should not have received as much
as he was awarded by the Determination Order. The self-insured
employer is dissatisfied because it was held responsible for the
subsequent injurious exposure and ordered to reimburse SAIF
Corporation for time loss payments. SAIF is dissatisfied because
the Referee did not order the employer to totally reimburse SAIF.
Thus, the issues are aggravation versus new injury, entitlement to
temporary total disability, entitlement to permanent partial
disability, and the propriety of an adjustment between the insurer.
and the self- 1nsured employer.

Except as inconsistent w1th our findings herein, we adopt the.

Referee's findings of fact as our own.

I.

The evidence on the issue of aggravation versus new injury is
very close. In our initial review, we were strongly influenced by
the depositional testimony of Dr. Cookson, claimant's treating
physician, to the effect that as a result of the two 1979 lifting
incidents, claimant probably sustained actual tissue damage. Upon

reconsideration and after reviewing Dr. Cookson's testimony again,
. Y

it appears that Dr. Cookson's actual testimony was _equivocal: he
qualified his answer by saying that claimant probably sustained
actual tissue damage if he experienced significant pain.

The evidence strongly suggets that claimant did not
experience significant pain as a result of the lifting incidents.
Claimant continued working for five days after the last lifting
incident before quitting. It appears to us that claimant quit
working primarily for reasons other than pain arising from the two
lifting incidents, i.e., he quit because of conflicts with another
employe. Also significant in this regard are the representations
made Ly the attorney handling claimant's case at that time to the
effect that claimant was not disabled from performing the duties
of a flagman. Claimant's present counsel contends we should
disregard the representation of claimant's- former attorney because
he is not a physician. That contention misses the point.
Regardless of whether claimant's treating physician or any other
physician thought he was aktle to continue working, in fact
claimant continued to work for several days after the last
incident and representations were made on claimant's behalf that
he was capable of returnlng to work.

‘Lastly, Dr. Cookson consistently maintained that claimant
experienced an aggravation, not a new 1n]ury. A physician's
statement that a worker sustained a new injury or an aggravation
is not necessarily determinative because we have no way of know1ng
whether the physician understood the subtleties of the last
injurious exposure rule when rendering an oplnlon on the issue.
Nevertheless, we consider a physician's opihion and afford it the
weight that the record as a whole suggests it should have. Here,
claimant's treating physician following the 1979 incidents was the
same physician who treated claimant following the original injury,
"and he consistently maintained that claimant sustained an
aggravation of his former injury, not a new injury.
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For all these reasons, upon reconsideration, we decide that
the evidence slightly favors a finding of aggravation.

II.

With respect to claimant's entitlement to temporary total
disability, upon reconsideration, as noted above, it appears that
the primary reason claimant quit working within a few days after
the last of the lifting incidents was conflict with another
employee, not back pain or inability to do the job. Of all the
contentions and arguments made by the employer's counsel
concerning this issue only one has any merit: claimant's former
attorney clearly represented that claimant was not disabled from
performing the duties of flagman and had quit for reasons other
than disability. Accordingly, claimant's claim for temporary
total disability as of the date he quit working is disallowed.

III.

For the first time in its request for reconsideration the
employer challenges the medically stationary date established in
the Determination Order. Because of the posture of the case on
review, there was no occasion to raise the issue earlier. Since
we have decided that claimant is not entitled to temporary total
disability, the selection of an accurate medically stationary date
becomes less important. Nevertheless, the employer's point is
well taken in one respect: there is little or no support in the
record for the medically stationary date selected by the
Evaluation Division. There also is very 1little suppcrt focr any

- medically stationary date. Although Dr. Cookson signed a report

in July, 1980 unequivocally stating the claimant was not medlcally
stationary, in his deposition, Dr. Cookson testified that in
retrospect claimant was probably medically stationary on June 10,
1880. "Accordingly, for lack of better evidence, we find claimant
to have become medically stationary on June 10, 1980.

III.

The employer contends that claimant is not entitled to any
additional permanent disability other than that which claimant
received pursuant to a stipulation signed shortly before the two
lifting incidents at issue here. The employer correctly notes
that claimant is subject to the same lifting limitations following
this second set of injuries as he was following the original.
injury. A lifting limitation is but one guide to the evaluation
of loss of earning capacity. The determination of extent of
disability depends on the assessment of degree of physical
impairment combined with other social-vocational factors. With
respect to determining the degree of impairment, range of motion
tests are a more objective measure than lifting limitations.
Here, the medical reports indicate that upon becoming medically
stationary focllowing the 1979 lifting incidents, claimant had
decreased range of motion as compared to his range of motion at
the time cf the last arrangement of ccmpensatlon (the Decenmber,
197¢ stlpulatJOn)
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The employer argues that the stipulated 15% disability award ’ ‘
was probably too low, and that by re-rating. claimant's disability
anew and merely suktracting the former award from the current
disability rating, we are attributing a greater share of
claimant's disability to the new incidents than is justified by
the facts. The employer further argues that ORS 565.222 requires
us to award only such permanent partial disability as is .
equivalent to the increased disability attributable to the 1979
incidents. We agree with that proposition but believe that based
on this record there is no other rational way to measure that
difference than to suktract the prior award from claimant's
current level of disability. We recognize that Cascade Steel
Rolling Mills v. Madril, 57 Or App.398 (1982) indicates that a -
strict mathematical computation'is not required by ORS 656.222.
However, we see no factors in this case which justlfy doing
otherwise.

The employer further argues that the Board's holding in
Patricia Nelson, 34 Van Natta 1078 (1982), requires us to reduce
claimant's permanent disability award. Nelson sets forth the
circumstances under which a permanent disability award may be
reduced upon a showing that an overweight claimant has failed
-without good cause to comply with medical advice to lose weight.
We ktelieve the record is insufficiently developed here to apply:
Nelson. There is doubt whether loss of weight would significantly
reduce claimant's extent of impairment. Dr. Cockson reported that
a significant change in lifestyle, weight, and exercise pattern
might result in improvement but not necessarily. There are two
references in the record to weight programs, but no clear
indication of a medically prescribed plan of weight loss or to
what extent claimant did or did not comply with a weight loss
program and lose weight. LAastly, Orthopaedic Consultants in its
evaluation of claimant noted claimant's obesity and proceeded to
rate the degree of impairment attributable specifically to the
injuries. The degree of impairment attributable to the injuries
is less than claimant's overall impairment, and we have used the
lower impairment rating in determining extent of disability.

We believe that we correctly rated the extent of claimant's
disability attributable to the combined effect of all compensable
incidents at 50%, subtracted the 15% prior stipulated award, and
arrived at an award attributable to the new incidents of 35%
unscheduled disability. The employer correctly notes an ambiguity
in our order which arguably could be read to result in an
additional 5% arising from the Determination Crder.. It was our-
intent to award ‘an amount of disability in lieu of the award bty
the Evaluat1on Division and our order w1ll be amended accordlngly.

' Based upon claimant's attorney's. representatlons in hls
memorandum on reconsideration, it does not appear that the
employer paid out any part of the permanent disability award
granted by our Order on Review. To the extent that Peter Kiewit
may have paid out any part of the permanent disability award,
Kiewit is entitled to reimbursement from SAIF.
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ORDER

On reconsideration, the Board's order dated August 18, 1882
is vacated.

The Referee's order dated September 25, 1981 is affirmed in
part and reversed in part.

That portion of the order remanding the claim to Peter Kiewit
& Sons for acceptance and payment of compensation is reversed.
That portion of the order requiring Peter Kiewit and Sons to
reimburse SAIF is reversed.

Part (4) of the order in effect affirming SAIF's denial is
reversed and the claim is remanded to SAIF for acceptance and
payment of compensation in accordance with law and this order.

That portion of the order setting aside the Determination
Order is affirmed. Claimant is awarded no temporary total
disability, but is awarded 35% unscheduled permanent partial
disability for his back condition in addition to the 15% awarded
pursuant to stipulation, for a total award of 50% unscheduled
permanent disability.

Clairant's attorney is awarded as a reasonakle attorney's fee
25% of the increased permanent partial disability awarded by this
order, not to exceed $1500.

BETTY J. STRONG, Claimant WCB 81-02187
Enver Bozgoz, C1a1mant s Attorney October 29, 1982
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed ky Board Members Ferris and Lewis.

The insurer requests review of Referee Leahy's order which
granted claimant awards of permanent partial dlsablllty for her
right shoulder as well as the cervical and lumbar areas of her back
and increased the awards of temporary total and temporary partial
disakbility over the award granted by the determination order. . The
Referee also ordered the insurer to pay a bill for physical therapy
and another for medication. The insurer asserts that all of the
above is in error and that the $500 attorney's fee awarded to
claimant's counsel was excessive. Claimant has cross-requested
review ccntending that she was entitled to an award of permanent
partial disakility for her ankle and that the insurer should have
been required to pay for medical reports oktained by claimant for
litigation purposes. :

We find that the Referee's order was correct with one excep-
tion. There is a discrepancy between the Referee's discussion of
the temporary Lotal disability issue in the text of the oplnlon and
the award granted in the actual order portion of the Referee's
opinion. On page 4 of the the Referee's order, after a somewhat
confusing discussion of temporary partial disakility, the order
states:
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"Claimant was hospitalized on August 3,
1981 until August ¢, 1981 by Dr. Campagna
(Ex.32). She has not worked since. She .
should have been paid time loss during the
hospitalization. She was to return to Dr.
Campagna a month after discharge. On ,
September 8, 1981 he noted claimant was not
working and was about:the same(Ex. 33). On
October 6, 1981 he found her stationary
(EX.35). Time loss should cease as of
October 5, 1981." i

In the order portion of the opinion, the Referee states:

"In lieu of the Determination Order award
of February 24, 1961 claimant is granted
temporary total disability compensation
inclusively from January 23, 1980 through
. October 12, 1980 and from August 3, 19881
‘through September 7, 198l1..." (emphasis
added)

Although claimant did not question this error on board review,
the issue of time loss was raised by the insurer. In order to
avoid any question in the future we feel okligated to correct this
oversight. The correct date for terminating temporary total dis-
ability was October 5, 1981, as stated in the body of the Referee's
order. ' S - . .

We find that the talance of the Referee's order is correct and
that the attorney's fee awarded was reasonable. Claimant's conten-
tion that she is -entitled to permanent partial disability for her
ankle is not supported by the preponderance of medical evidence in
the record. Claimant's second assertion on cross appeal is that
the insurer should pay for the medical reports obtained by claimant
for litigation purposes. We disagree. This question was most
recently addressed by the Board in Laniel Ball, 34 Van Natta 100
(1¢82). '

OFDEK

The'Referee's order dated April 2, 1982 is modified to award
claimant temporary total disakility from August 3, 1¢81 throuch
October 5, 1981 rather than through September 7, 198l.

The remainder of the Referee's order is affirmed.
Claimant's attorney is awarded $250 as a reasonable attcrney's

fee for services rendered on Board review, to be paid by SAIF Cor-
poration. This is in addition to the fees awarded by the Refereé.
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THERIEN M. THORNTON, Claimant WCB 81-06392
Emmons, Kyle et al., Claimant's Attorneys . October 29, 1982
Cowling, Heysell et a1 » Defense Attorneys Order on Review

Reviewed by Board Members Barnes and Ferris.

The insurer requests review of Referee Quillinan's order whlch
set aside its denial of claimant's back injury claim.

Some procedural confusion in this case may mask the relative
simplicity of the issues. Claimant contends he injured his back at
work on May 23, 1981. It is agreed that claimant injured or rein-
jured his back at home on May 28, 1981. The insurer argues that
there really was no at-work injury on May 23, and, alternatively,
that the May 28 incident constitutes an intervening and superceding
injury that cuts off its responsibility for claimant's subsequent
disability.

Whether there was an at-work injury on May 23 depends entirely
on claimant's credlblllty The Referee stated that her finding of
an at-work injury was "supported by the medical evidence."

However, there is no medical evidence that does other than repeat
claimant's contentions about an at-work injury on May 23 and, as we
have frequently noted: "A doctor repeating a worker's story does
not add anything to the worker's story in the sense of being any
medical verification of that story." Evelyn M. LaBella, 30 Van
Natta 738, 743 (1981). :

The Referee found claimant's testimony about an at-work injury
on May 23 to ke credible. There are certainly circumstances that
would support a contrary finding: claimant did not seek medical
attention after the alleged May 23 injury, claimant instead appar-
ently continued working and was engaged in significant physical
activity at home when he injured or reinjured his back five days
later; and a co-worker testified that she did not note claimant in
any physical distress between May 23 and May 28. On the other
hand, however, the Referee noted that claimant seemed to ke of
"stolc temperament." On balance, despite some doubts about whether
there was an at-work injury on May 23, we find no comfortable basis
in the record for a contrary finding on the question of clalmant S
credlblllty.

Given that the compensable May 23 injury is thus established,
we agree with and adopt those portions of the Referee's order which
concludes that the May 28 at-home injury was not an intervening and
superceding 1njury.

ORDER
The Referee's order dated April 15, 1©81 is afflrmed Claim-

ant's attorney is awarded $450 for services rendered on Board
review, payable by the employer/insurer.

-1549-




CAROLYN TURAN, Claimant . ~ Own Motion 82-0186M -
Emmons, Kyle et al., Claimant's Attorneys ~ October 29, 1982
SAIF Corp Lega] Defense Attorney Own Motion Order

Clalmant has asked the Board to exerc1se its own motlon
jurisdiction and reopen her claim for an injury sustained on
"~ October 24, 1969. Claimant's aggravation rights have expired.

‘The sole. issue before us is whether claimant is entitled to
compensation for temporary total disability. SAIF Corporation has
advised us that they are paying her medical expenses at this
time. Surgery has been recommended; however, the authorization of
that surgery is up to SAIF to decide 1n1t1ally.' ORS 656 245.

|
1

The ev1dence before us is silent concerning claimant's
current work.status. We have not been advised whether claimant

was working prior to this most recent "aggravation", whether she
was off work due to her industrial injury, or whether she has
voluntarlly retired. It is Board policy not to grant time loss

benefits in cases where. the worker has voluntarily removed herself
from the labor market Vernon Michael, 34 Van Natta 1212 (1982).
We have asked claimant's attorney for information én claimant's
current work status, but no information has been forthcoming. At
this time, we conclude claimant's request for own motion relief
must be denied. ’

Lo

: IT IS SO ORDERED.

RALPH CASTRO, Claimant  WCB '81-11645

Hansen & Wobbrock, Claimant's Attorneys : November 5, 1982
SAIF Corp Legal, Defense Attorney _ Order on Review-

Reviewed by Board Members Barnes and Ferris.

» The SAIF: Corporatlon requests review of Referee Gemmell's
order in this enforcement proceeding that directed SAIF to comply
w1th an earlier litigation order and assessed penaltles and attor-
ney's fees because of SAIF's noncompllance.

The issue is whether an appellate court decision finding a
claim to be compensable imposes a duty on the industrial insurer
to pa) compensation under circumstanoes in which the appellate

court's decision as expressed in an opinion is not followed by the
issuance of a mandate. :

The Court of Appeals has recently resolved this issue in favor '
of the position SAIF asserts in this case. SAIF v. Castro, 60 Or
App 112 (l982) ' .

'QRDER‘
The Referee's order dated February 18, 1982 is reversed,

-1550-




JORJINA J. HIX, Claimant WCB 81-09515
Allen & Vick, Claimant's Attorneys November 5, 1982
SAIF Corp Legal, Defense Attorney Order of Dismissal

A request for review, having been duly filed with the Workers
Compensation Board in the above-entitled matter by the claimant,
and said request for review now having been withdrawn,

IT IS THEREFORE ORDERED that the request for review now
pending before the Board is hereby dismissed and the order of the
Referee is final by operation of law.

JEFFREY A. ROBB, Claimant WCB 81-07594
Stoel, Rives et al., Claimant's Attorneys November 5, 1982
Wolf, Griffith et al., Defense Attorneys Order of Dismissal

A request for review, having been duly filed with the Wcrkers
Compensation Board in the above-entitled matter by the claimant,
and said request for review now having been withdrawn,

IT IS THEREFORE ORDEREL that the request for review now
pending kefore the Board is hereby dismissed and the order of the
Referee is final by operation of law. '

ROBERT W. TEEL, Claimant WCB 80-02438
Malagon & Velure, Claimant's Attorneys November 5, 1982
Schwabe, Williamson et al., Defense Attorneys Order of Remand

On review of the Board's order dated December 31, 19281, the
Court of Appeals remanded to the Board for an award of a

reasonable attorney's fee to claimant's attorney for services on
Board review. ' '

Now, therefore, claimant's attorney is awarded $350 as a
reasonable attorney's fee pursuant to ORS 656.382(2).

IT IS SO ORDERED.

DARELL YARDLEY, Claimant WCB 82-01323 & 82-03085
Doblie & Francesconi, Claimant's Attorneys November 5, 1982
Rankin, McMurry et al., Defense Attorneys Order of Dismissal

Horne & Tenenbaum, Defense Attorneys

A request fcr review, having been duly filed with the Workers
Compen§at10n Board in the akove-entitled matter by the insurer,
and said request for review now having been withdrawn,

1T IS THEREFCRE ORDERED that the request for review now
pending before the Board is hereby dismissed and the order of the
Referee is final by operation of law.

-1551-




FRED GASCON, Claimant Own Motion 82-0269M
Flaxel, Todd & Nylander, Claimant's Attorneys Movember 9, 1982
. . ‘ Own Motion Order
Claimant, by and through his attorney, has requested that the

BEoard exercise its own motion authority and reopen his claim for an
injury sustained on August 30, 1271. Claimant's aggravation rights
have expired. Attached to his request are numerous medical
reports in support thereof. The insurer has been paying for clalm—
ant's medical expenses to date.

We are persuaded that the medical reports of Dr. Wilson sup-
port the fact that claimant's condition is worsened and claimant is
entitled to time loss benefits. Although the record is not clear
with respect to claimant's work status prior to this "aggravation®
we are satisfied that claimant's inability to work is due to his
back condition, rather than a voluntary retirement from the labor
force. See Vernon Michael, 34 Van Natta 1212 (1982).

When a claim is reopened on the Board's own motion, in those
instances in which -an attorney has been instrumental in accomplish-
ing the reopening, claimant's attorney is entitled to an attorney's
fee for effecting reopening: however, the Board has previously held
that the attorney's fee is not payable until the time that the
Board closes the claim by an Own Motion Determination. Hazel
Stanton Lovell, 31 Van Natta 69 (198l1). 1In our interpretation of
OAR 438-47-070(2), the Board's administrative rule governing attor-
ney's fees under these circumstances, the Board considered whether
attorney's fees in own motion claims should ke awarded both at the
time of opening and the time of closure or whether it was more
appropriate to award a fee at one stage of the proceedings. We
concluded that, because the rule refers to "an increase in compen-
sation", and a claimant's entitlement to receive compensation is
determined at the time of an own motion determination order, the
attorney's fee should also be determined at the time of own motion
closure. Consequently, in Lovell, the Board held that counsel's
request for an attorney's fee at the time of own motion reopenlng
was premature.

The Board modified its holding in Lovell in Virginia M.
Schmidt, WCE Case No. 80-07561, __ Van Natta __ {December 17,
1981), by holding that in those instances in which a request for
own motion reopening is referred to the Hearings Division pursuant
to OAR 436-83-820, and the claimant's attorney is, as a result of
a hearing, instrumental in obtaining reopening in behalf of the
claimant, counsel is entitled to an attorney's fee at the time of
own motion reopening.

"Where, as here, in order to secure
recpening for a client, it is necessary to
represent the claimant in a hearing that is
the functional equivalent of a hearing on a
denied claim, there is considerably more
attorney involvement than own motion cases
not- referred for evidentiary hearing. 1In
this referred-for-hearing situation, it

..would be unfair to delay the attorney's

;. remuneration for what may be a considerable
period of time."” Virginia M. Schmidt,
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After almost a year since deciding Schmidt and 1 1/2 years since
deciding Lovell, experience has shown that deferring an allowance
of an attorney's fee on reopening until the time of own motion
closure is a less than satisfactory procedure.

By many of the Board's own motion determination orders, a
claimant is awarded no permanent disability. When an attorney has
been instrumental in accomplishing reopening in the first instance,
under Lovell the attorney has not received any remuneration for
obtaining temporary total disability benefits in behalf of the
claimant. When the claim is ready for closure, and the Board
awards no permanent disability by its own motion determination, the.
claimant has received all compensation to which he or she is '
entitled for purposes of that claim reopening; and when the Board
awards an attorney's fee on closing, the fee is allowed as a per-
centage of the tempcrary disability compensation the claimant
already has received. It is a fiction to assume that a worker who
has been receiving temporary total disability benefits for a period
of time in lieu of his or her regular income is in a position to
pay an attorney a fee pursuant to the terms of the Board's own
motion determination order. See ORS 65€¢.388(3), CAR 438-47-010(5).
Any attorney's fee allowed by the Board's order would, therefore,
be the direct responsibility of the claimant. This runs contrary
to the statutory scheme for allowing claimants' attorneys a fee
payable out of the compensation awarded to a claimant, which the
attorney has been instrumental in obtaining. ORS 656.386(2).

The practical effect of Lovell is that only those attorneys
representing own mction claimants who receive an award of permanent
disability are compensated for their services. Attorneys repre-
senting claimants who have received temporary disability compensa-
tion, but no permanent disability, often may not receive any
remuneration, in spite of the fact that they have been instrumental
in obtaining additional compensation in ktehalf of the claimant.

In light of our experience with the procedure instituted by
Lovell, finding that it has in some instances produced unfair
results, we have reconsidered our interpretation of OAR
. 438-47-070(2). We now find that when a claim is reopened by the

Board on its own motion, for payment of temporary total disability
benefits, this constitutes "an increase in compensation" within the
meaning of that rule; therefore, claimants' attorneys are entitled
to be compensated for those services rendered in connection with
own motion reopening at the time of own motion reopening. It is
in the best interest of own motion claimants to interpret the
Board's rules in such a way as to lessen the probability of an
unfair result in all instances.

The Board's rules governing attorney's fees include a rule
which allows an attorney to receive a fee if the attorney has been
instrumental in obtaining compensation in behalf of a claimant and
there has been no hearing. O©AR 438-47-C15. That rule provides for
a fee to be determined by a Referee in a summary proceeding. The
Board, in the exercise of its own motion authority, is equally
capakble of determining an appropriate fee to be awarded claimants'
attorneys when they are instrumental in effecting claim reopening.
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When warranted, we will award a reasonable attorney's fee payable
out of a worker's temporary total disability compensation as part
of an own motion order reopening a claim. The attorney's fee
allowed by the Board will be based upon the efforts expended by
counsel in behalf of the claimant, as well as the results obtained.
OAR 438-47-010(2).

' our holding in Lovell, that attorneys entitled to a fee for
accomplishing own motion reopening do not receive a fee until the
Board issues an order closing the claim, is herebky overruled.

Claimant's attorney in this case has been instrumental in
establishing that claimant is entitled to have his claim reopened
pursuant to ORS 656.278. We have considered the efforts expended
by counsel in marshalling some of the medical evidence forming the
basis for our decision to reopen the claim, as well as counsel's’
services in properly bringing claimant's request for own motion

relief before the Board. Counsel is entitled to a reasonable fee
© pursuant to OAR 438-47-070(2).

ORDER

Claimant's claim arising out of his August 30, 1971 compen-
sable injury is reopened as of July 28, 198l1. Claimant shall be
paid compensation for temporary total disability as of that date
and until claim closure pursuant to ORS 656.278. Claimant's attor-
ney is allowed a reasonable attorney's fee in an amount equal to
25% of the increased compensation awarded by this order, not to
exceed $250.

FRED GASCON, Claimant ' Own Motion 82-0269M
Flaxel, Todd & Nylander, Claimant's Attorneys December 3, 1982
Cowling & Heysell, Defense Attorneys ' Own Motion Order on Reconsideration

The Board issued an Own Motion Order dated November 9, 1982
which reopened claimant's claim as of July 28, 1981. The employer
has requested the Board to reconsider its order, especially
focusing on reports submitted by Dr. Yamodis. The employer felt
that the Board placed undue importance on reports from Dr. Wilson.
We refer the employer to a letter written by Dr. Wilson in
November, 1981, which states that he and Dr. Yamodis were in
agreement that claimant's condition at that time was connected to
his industrial injury. The employer itself wrote a letter to Dr.
Wilson which stated they had misinterpreted the report of Dr.
Yamodis (based on a discussion with Dr. Yamodis) and that he
actually agreed with Dr. Wilson. As a result of this
misunderstanding, the employer was then willing to assume
responsibility.for claimant's current medical expenses. We are
‘not persuaded by the employer's request for reconsideration that
our decision should be changed.
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» Claimant has responded to the employer's request asking that
we, at the same time, consider granting him time loss benefits
back to April 26, 1978. We, again, are not persuaded that this 1is
warranted by the evidence before us and would deny claimant's
request.

The employer has also requested that we close claimant's
claim as of September 4, 1981 based on a report by Dr. Yamodis.
We decline to do so.

ORDER

After reconsideration, the November 9, 1982 Own Motion Order
is reaffirmed and republished.

IT IS SO ORDERED.
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RAY ARMSTRONG, Claimant WCB 80-01476

Dan O'Leary, Claimant's Attorney November 10, 1982
SAIF Corp Legal, Defense Attorney Republished Order on Review
S - & Order Denying Remand .

Reviewed by the Board en banc.

' The claimant seeks Board review of Referee Neal's order which
affirmed the SAIF Corporation's denial of her aggravation claim.

We affirm and adopt the Referee's order. On claimant's
request foer tﬁe Board to remand for consideration of newly
discovered evidence, we deny on the ground that claimant has

failed to provide the information required by Robert A. Barnett,
31 Van Natta 172 (1981). |

There is a pending request for own motion relief involving
some of the same issues involved in this case on which we, at the
request of claimant's attorney, suspended action pending this
decision in this case. Claimant's attorney is now asked to advise
us how he wishes us to proceed.

&

ORDER

The Referee's order dated Novémber 7, 1980 is affirmed.

GERRY E. ELLER, Claimant | WCB 81-08344
Doblie & Francesconi, Claimant's Attorneys November 10, 1982
Wolf, Griffith et al., Defense Attorneys Order on Review

Reviewed Ly Board Members Barnes and Lewis.

Claimant has requested review of that portion of Referee
St. Martin's order which allowed the insurer an offset against
claimant's award of permanent disakility for time loss paid to
claimant between the date claimant became medically stationary and
the date time loss payments terminated pursuant to the August 28,
1¢81 Determination Order. Claimant contends that the insurer
should be estopped from asserting the offset because it failed to
comply with claimant's request to be notified in a timely manner
of the date the insurer would recommend for a medically stationary
date. Claimant also contends that penalties and an attorney's fee
should ke awarded because of the insurer's conduct in the
processing of this claim.

The Board affirms and adopts the order of the Referee.

ORDER

- The Referee's order dated March 12, 1982 is affirmed.
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MABEL A. GRIFFITH, Claimant WCB 81-04743
Gatti & Gatti, Claimant's Attorneys November 10, 1982
' SAIF Corp Legal, Defense Attorney - Order Denying Reconsideration

The SAIF Corporation, by letter of November 5, 1982, has
requested the Board to reconsider its Order On Review in the
akove-entitled case or, alternatively, toc abate the order pending
reconsideration.

SAIF contends that the Board incorrectly concluded that the
claimant had established a work-related worsening of the symptoms
of her underlying psychological condition rather than a worsening
of the underlying condition itself. SAIF also seems to argue that
a temporary worsening of an underlying condition is not
compensable. With regard to the latter, if that is what SAIF is
arguing, it is clearly incorrect. Stupfel v. Hines Lumber Co.,
288 Or 392 (1%79). With regard to the problem of differentiating
between a worsening of a psycholgocial condition versus increased
symptomatology, we believe that we adequately discussed the
problem in our order by citation to Webster v. SAIF, 52 Or App 957
(1981), and concluded that claimant had established a worsening of
her underlying condition rather than merely an increase in

symptoms.

Concerning the issue regarding SAIF's Motion To Remand for
another hearing due to the Referee's perceived bias to Dr.
: Stolzberg, it is correct in assuming that the motion is denied.
. Any concern regarding the Referee's possible bias toward Dr. .
Stolzberg seems to be a matter cured by the Board's de novo review
power and is, therefore, not sufficient grounds for a new hearing.

SAIF's request for reconsideration is therefore denied.

IT IS SO ORDERED.

ROBERT A. LUCAS, Claimant Own Motion 82-0244M
SAIF Corp Legal, Defense Attorney November 10, 1982
: Own Motion Order Referral
for Hearing

Claimant, by and through his treating physician, requested the
insurer to authorize medical treatment that in the physician's
opinion is causally related to claimant's December 5, 1956 injury.
SAIF submitted all of the medical information to the Board by memo-
randum dated September 16, 1982, opposing own motion reopening and
payment of any other benefits to claimant, its contention teing
that claimant's current complaints are due to the normal aging pro-
cess and subsequent trauma.

‘ The information presently before the Board indicates that
claimant has voluntarily left the labor market. He is not, there-
fore, entitled to claim reopening pursuant to ORS 656.278. Vernon
Michael, 34 Van Natta 1212 (1982).
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Claimant's claim for further medical treatment is not,
however, a proper subject for consideration by the Board pursuant
to ORS 656.278. Disputes over entitlement to claimed medical bene-.
fits fall under ORS 656.245. Subsection 1 of that statute provides

in part: "The duty to provide such medical services continues for
the life of the worker." Subsection 2 of that statute provides in
part: "If the claim for medical services is denied, the worker may

submit to the Board a request for hearing pursuant to ORS 656.283."
Although it is quite clear that claims for medical services must be
formally accepted or denied notwithstanding the expiration of a
claimant's aggravation rights, it appears that this claim for medi-
cal services neither has been accepted nor denied.

We, therefore, construe the material that has been submitted
to us ostensikbly under our own motion authority pursuant to ORS
656.278 to be, in addition, a request for hearing under ORS
656.2823. This request for hearing is hereby referred to the docket
clerk, who is directed to set a preferential hearing, and the
Referee is directed to take evidence on the issues of claimant's
entitlement tc medical services and penalties/attorney's fees for
failure to accept or deny this claim for medical services. The
Referee shall then issue an order pursuant to ORS 656.289.

ORDEP
Claimant's request for own motion relief is denied at this

time. Claimant's request for hearing is referred to the Hearings
Division for processing and scheduling as set forth above.

EINAR SATHER, Claimant WCB 80-07282
Michael B. Dye, Claimant's Attorney November 10, 1982
SAIF Corp Lega], Defense Attorney Order on Review

'Reviewed by Board Members Ferris and Lewis.

The SAIF Corporation requests review of Referee Braverman's
order which found claimant to be permanently and totally disabled.
The only issue for review is the extent of claimant's disability.

We adopt the Referee's findings of fact as our own. '

The Referee apparently concluded that, although the claimant
was not permanently and totally disabled from a medical standpoint,
he could not competitively engage in the labor market in any regu-
lar, gainful employment. The Referee found that the record estakb-
lished that claimant was motivated to return to work, but was pre-
cluded from doing so by his physical limitations. He was found to
be relieved of the burden imposed by ORS 656.206(3), under Butcher

v. SAIF, 45 Or App 313 (1980). The Referee found claimant to be
permanently and totally disabled as of July 3, 1980. :

We disagree with the Referee's conclusion finding claimant to
be permanently and totally disabled. From a medical standpoint, we
agree with the Referee's apparent conclusion that claimant is not
permanently and totally disabled. The Orthopaedic Consultants

assessed claimant's total loss of function as moderately severe,
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and felt that he would be able to perform light or sedentary work,
so long as overhead work was not required. Dr. Nash, in his letter
of June 23, 1980 stated that he agreed with that rating. Dr. Fry
stated that he agreed with the diagnosis of the Orthopaedic Consul-
tants, and agreed with most of their findings and recommendations,
although he was pessimistic about claimant's chances of returning
to work, unless he found a job he was motivated to perform and had
flexibility of scheduling. The preponderance of the medical evi-
dence does not indicate that claimant is permanently and totally
disabled from a medical standpoint.

As noted by the Referee, a claimant may also establish perma-
nent total disability by less than total physical incapacity plus
non-medical conditions which together result in permanent total
disability. Wilson v, Weyerhaeuser, 30 Or App 403 (1977). The
record establishes that claimant 1s only 40 years of age and has
his GED. The claimant attended an industrial welding school in
arc and gas welding and attended Central Oregon Community College
for two and a half terms training as a forestry technician. He
completed five months training in small engine repair in 1979,
receiving training in the repair of mowers, mctorcycles, outboard
motors and chain saws, with no apparent problems. Claimant has
been employed in numerous occupations in the past ranging from
farm work, survey crew experience and welder, to self-employment
in the scrap metal business. Claimant's intelligence is rated in
the bright-normal range.

Unlike the Referee, we do not find that claimant is relieved
of the requirements of ORS 656.206(3) by Butcher. We do not
believe that in this case, the doctors' statements taken together
with claimant's age, education, work experience and mental cagacity
indicate that it would be futile for him to attempt to make a rea-
sonable effort to seek work. Although claimant has participated in
vocational rehabilitation, his efforts to seek reasonable and suit-
able employment have been very minimal, as evidenced in the reports
generated by the Vocational Rehabilitation Division during the
period July 7, 1980 through December 2, 1980.

We do not believe that claimant has demonstrated that his
physical impairment is so severe, when combined with his favoratle
social/vocaticnal factors, that he has established himself as
permanently precluded from gainful employment in the labor force.
Based on the record before us and utilizing the guidelines set
forth in OAR 436-65-600 et seqg., we conclude that claimant is
entitled to an award of 70% unscheduled disability for his loss of
wage earning capacity. This award is in lieu of and not in addi-
tion to prior awards.

ORDER
The Referee's order dated March 24, 1982 is modified.

Claimant is granted 70% unscheduled permanent partial dis-
ability in lieu of and not in addition to prior awards. Claimant's
attorney is allowed a fee of 25% of the increased compensation
granted by this order over and above the Letermination Order dated
July 29, 1980, not to exceed $2,000.
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LEO R. BEHNKE, Claimant | WCB 79-07837
Malagon & Velure, Claimant's Attorneys November 12, 1982
SAIF Corp Legal, Defense Attorney : Order on Review

Reviewed by Board Members Barnes and Ferris.

The SAIF Corporation requests review of Referee Mannix's order
which: (1) affirmed those portions of SAIF's March 10, 1981 denial
which denied the compensability of claimant's bilateral hearing
loss claim; (2) reversed the remainder of that denial and found
claimant's blackout spells and tinnitis to be compensable; (3)
reversed SAIF's May 11, 1981 denial in its entirety and found
claimant's cervical condition and associated medical treatment to
be compensable; and (4) set aside the Determination Order of
January 24, 1980 as premature, and remanded the claim to SAIF for
further processing.

SAIF contends that the Referee erred in admitting the March 3
and March 25, 1681 reports of Dr. Smith into evidence on the ground
that these exhibits were not submitted at least ten days prior to
the hearing as generally required by OAR 436-83-400(3). SAIF also
argues that the Referee erred in finding the Determination Order of
January 24, 1980 to have been issued prematurely, and in finding
the claimant established that his conditions were the result of his
industrial injury.

We adopt the Referee's findings of fact as our own.

We agree with SAIF's contention that it was error on the
Referee's part to admit the two March, 1981 exhibits written by
Dr. Smith. OAR 436-83-400(3) states:

"As soon as practicakle and not less than
10 days prior to the hearing each party
shall file with the assigned referee and
provide all medical reports and all other
documentary evidence upon which the party
will rely except that evidence offered
solely for impeachment need not be so filed
and provided."

In Minnie Thomas, 34 Van Natta 40 (1982), we confronted an essen-
tially similar set of factual circumstances.  In that case the
employer presented an exhibit for admission at the time of the
hearing. The employer, although having nearly six months to do so,
did not solicit the exhibit until shortly before the hearing and
received it 17 days prior to the hearing. No excuse was offered Ly
the employer for its failure to secure the report earlier or to
serve a copy of it on claimant's counsel prior to the hearing. We
found that the offer by the employer to make the author of the
exhibit available for post-hearing deposition did not cure the
violation of the 10-day rule. We concluded that the Referee's
refusal to admit the exhibit was eminently correct.

We find Thomas controlling here. Claimant's counsel was in
receipt of the disputed exhibits for over five months prior to the
time of the hearing. He failed to present them to SAIF prior to
the hearing and offered nc excuse for that failure. The Referee,

-1556-



http:practicat.le

although noting he would normally not allow admission under these
circumstances, stated that he needed the additional reports since
none of the previously submitted reports were very definite in
nature. .The Referee allowed the hearing record to remain open for
an additional 45 days to allow SAIF to depose Dr. Smith and to sub-
mit additional documentary evidence. As SAIF correctly points out,
the Referee's solution was not adequate to cure the defect in that
SAIF was denied an opportunity to present rebuttal evidence from
physicians who could have examined claimant at or near the time of
the generation of the disputed reports. We conclude the March 3
and March 25, 1981 reports of Dr. Smith are inadmissible and have
not considered them in our review of this case.

We turn to SAIF's contention that the Referee erred in finding
the Determination Order of January 24, 1980 to have been issued
prematurely. The Referee found the claim to have been prematurely
closed on the basis that the medical reports concerning claimant's
medical status and ability or inability to work waxed or waned over
the course of time, and that his condition was punctuated by inter-
mittent ups and downs. Generally speaking, that may indeed be the
case; however, it is clear that by the time of the issuance of the

contested Determination Order, claimant had achieved a medically
stationary status and thereafter remained stationary for several
months. On September 10, 1979 Dr. Campagna reported: "He has been
released to his usual and customary work. Mr. Behnke's condition
related to his claim is medically stationary." Dr. Campagna indi-
cated again on November 11, 197¢ that claimant was medically sta-
tionary. Claimant was examined on November 13, 1979 by Dr. Raaf,
who also found him to be medically stationary. There are no con-
trary medical opinions in the record concerning claimant's condi-
tion at that time and it was not until March 24, 1280 that claimant
returned to Dr. Campagna complaining of increased symptomatology.
We, therefore, find that the claim was properly closed by Determi-
nation Order of January 24, 1980, and that claimant's return to Dr.
Campagna in March, 1980 constituted an aggravation of his
condition.

The final issue for review concerns the basic compensability
of claimant's condition. SAIF contends that there is no evidence
supporting the compensability of claimant's cervical condition,
blackout spells and tinnitus. We agree with the Referee with
regard to claimant's cervical problems and blackout spells. Dr.
Campagna's basic diagnosis has been post-traumatic aggravation of
cervical spondylosis at C5-6 and C6-7. Dr. Saez appears to be in
agreement with that diagnosis. . In his report of October 10, 1979
Dr. Campagna stated: "His present problems are related to or the
result of his injury of July 25, 1978." 'Dr. Raaf concluded that
claimant sustained a muscle and ligament strain superimposed on’
spondylosis. The admissible exhibits authored by Dr. Smith also
support Drs. Campagna and Saez's diagnosis. In his February 25,
1981 report Dr. Smith related all of claimant's problems to a
severe exacerbation of his cervical spondylosis. We agree with the
Referee that the evidence, as a whole, supports the compensability
of claimant's cervical problems as well as his blackout spells.

"With regard to claimant's tinnitus condition, however, we con-
clude that the evidence does nct support compensability of that
condition. The Referee found that the history of the claim

-1557- :



supported his conclusion and that there was no medical opinion
evidence directly against the compensability of that condition. ‘
We find that to be a misstatement of the proper burden of proof.

See Riutta v. Mayflower Farms, Inc., 19 Or App 278 (1974). TCr.

Smith does appear to relate claimant's tinnitus to his industrial

injury and resultant cervical difficulties. We note that

following surgery, most of claimant's problems did resoclve. This "

would seem to be consistent with Dr. Smith's theory. However,

claimant's tinnitus problems failed to resolve. Thus Dr. Smith's

opinion relating that condition to claimant's cervical problenms,

which were a result of the injury, seems questionable. Therefore,
we rely primarily on the opinion of Dr. Lee, an otolaryngologist.
Dr. Lee stated that he was unable to determine any relation between
claimant's injury and the tinnitus. ©Dr. Lee related the problem to
cochlear abnormality. We conclude that claimant has failed to
establish that his tinnitus condition is related to his industrial
injury.

ORDER

The Referee's order dated November 25, 1981 is affirmed in
part and reversed in part. Those portions of the order which set
aside the Determination Order of January 24, 1980 as premature are
reversed. Those portions of the order which set aside SAIF's
denial of compensablllty cf clalmant s tinnitus condltlon are also
reversed. ‘

The remainder of the Referee's order is affirmed and the claim
is remanded to SAIF for the provision of kenefits beginning on
March 24, 1980. Claimant's attorney is entitled to a fee, payable
by SAIF, of $300 for services on Board review for successfully

defending the Referee's order with regard toc the denial of May 11,
1¢81.

NORMAN JAGER, Claimant Own Motion 82-0209M
SAIF Corp Legal, Defense Attorney November 12, 1982
Own Motion Order

Claimant, by and through his treating physician, requested
the insurer tc authorize medical treatment that in the physician's
opinion is causally related to claimant's April 19, 1976
industrial injury. The insurer submitted all of the medical
infermation to the Board by a memorandum dated August 5, 1982.

The insurer contends that claimant's current condition and the
need for surgery is not related to the 1976 compensable injury.

The materials submitted by the insurer .indicate a dispute
cver entitlement to medical benefits under ORS 656.245.
Subsection (1) of that statute provides in part: "If the claim
for medical services is denied, the worker may submit to the Bcard
a request for hearing pursuant to ORS 656.283." Although it is
thus quite clear that claims for medical services must be formally
accepted or denied notwithstanding the expiration of a claimant's
aggravatlon rights, it would appear that this claim for medical
services has neither been accepted nor denied.
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We, therefore, construe the material that has been submitted
to us ostensibly under our own motion authority pursuant to ORS
656.278 to actually be a request for hearing under ORS 656.283.
The docket clerk is directed to set a preferential hearing and the
Referee is directed to take evidence on the issues of entitlement
to medical services and penalties/attorney's fees for failure to
issue an appealable order on those issues pursuant to ORS 656.295,
whether to grant claimant compensation for temporary total
disability under its own motion authority.

IT IS SO ORDERED.

ROBERT J. LYNN, Claimant WCB 81-05743
Des Connall, Claimant's Attorney November 12, 1982
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members Lewis and Ferris.

Claimant requests Board review of Referee Williams' order
which affirmed the SAIF Corporation's denial of his claim for an
occupational disease involving his right hip, right knee and low
back. Claimant contends he has proven the compensability of his
case under the rationale presented in Weller v. Union Carbide Co.,
288 Or 27 (1979). '

We accept the facts as recited by the Referee in his order.
Douglas S. Chiapuzio, 34 Van Natta 1255 (1982), sets forth the
criteria used to reach a decision in this case. We must first
consider claimant's claim in light of the test in Weller, supra,
especially placing emphasis on the second criterium, that being
whether claimant's underlying disease has been worsened by the job
activity. We find the preponderance of the evidence indicates it
has not. Admittedly, however, a statement made by Lr. Sloop, when
viewed alone cculd lead one to an opposite conclusion: ", . . his
present job does materially aggravate his underlying condition."”

Assuming, arguendo, that claimant has fulfilled all the cri-
teria in Weller, his condition must then be considered in light of
SAIF v. Gygi, 55 Or App 570 (1982). Chiapuzio, supra. The most
claimant has been able to show is that his work activity was a
material contributing cause of his disability. Claimant is
severely obese, has diabetes and suffered a traumatic automobile
accident to his right hip in 1968 which resulted in osteocarthritis,
We are not persuaded that claimant has shown his work was the major
contributing cause of his current disability.

ORDER
The Referee's order dated April 30, 1982 is affirmed.
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WILLIAM M. STILL, Claimant WCB 80-03041 & 80-01909

Emmons, Kyle et al., Claimant's Attorneys November 12, 1982 ‘ '

Lindsay, Hart et al., Defense Attorneys Order on Further Consideration ‘
SAIF Corp Legal, Defense Attorney ' I

The SAIF Corporation has requested reconsideration of the

Bcard's Order on Reconsideration entered herein on October 2¢,
1982,

Previously, the Board issued its Order on Review on August
18, 1982. Peter Kiewit & Sons and its insurer requested recon-
sideration and the Board entered its Order of Abatement herein on
September 15, 1982. The Board issued its Order on Reconsideration
on Cctober 28, 1982. By letter dated November 8, 1982, the SAIF

Corporation requested reconsideration of the Order on Reconsidera-
tion.

In our initial review of this case and our review on recon-
sideration, we took into account the evidence and the arguments
the SAIF Corporation relies upcn. We are not persuaded to medify
our Order on Reconsideration.

ORDER
.On SAIF Corporation's request for reconsideration of the

Board's October 29, 1982 Order on Reconsideration, the Poard
adheres to its former order. ' '

CAROLYN TURAN, Claimant Own Motion 82-0186M

Emmons, Kyle et al., Claimant's Attorneys November 12, 1982
SAIF Corp Legal, Defense Attorney : Own Motion Order

The Board issued an Own Motion Order on October 29, 1982
which denied claimant's request for own motion relief based on the
fact that the available evidence indicated that claimant had
voluntarily retired from the labor market. Claimant's attorney
has subtmitted new evidence that indicates claimant was actually
attempting to participate in a vocational rehabilitation program
in 1981, just prior to her most recent "aggravation," and that she
was not retired. We have reviewed the evidence and agree that
claimant is entitled to compensation for temporary total
disability. Claimant came under medical treatment sometime in
September, 1981. However, the first medically verified indication
that claimant was temporarily totally disabled is in a May 28,
1982 letter of Dr. GCerstner. We conclude that her time loss
benefits should commence on May 28, 1982 and continue until
closure is authorized pursuant to ORS 656.278. ‘'Claimant's
attorney is entitled to an attorney fee equal to 25% of the
increased compensation claimant is granted by this order, not to
exceed $400. ‘ '

IT IS SO ORDERED.

-1560-



REBON ARMSTRONG, Claimant WCB 81-02568 & 81-02567
Richard Fowlkes, Claimant's Attorney November 16, 1982
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members Barnes and Ferris.

v SAIF Corporation requests review of that portion of Referee
Neal's order which set aside SAIF's denial of claimant's aggrava-
tion claim.

While we do not disagree with any of the Referee's findings
of fact regarding claimant's several injuries and diseases, for
purposes of this case the essential facts are as follows.

September 6, 1978: Claimant suffered a compensable cervical
injury.

September 4, 1980: A Referee signed a stipulation resolving
all issues that were raised or could have been raised in claimant's
then pending request for hearing on the Determination Order that
closed his cervical injury claim.

Cctober 2, 1980: Claimant was hospitalized and, on Octoker
13, 1280, Dr. Ordonez performed a cervical foraminotomy for claim-
ant's cervical spondylosis. This is the basis of claimant's aggra-
vation claim.- - '

There are two issues: (1) whether the condition for which
surgery was performed in Cctoker of 1980 was causally related to
claimant's compensable injury in September of 1978; and (2) whether
claimant established that his cervical condition worsened after the
last award of compensation in September, 1980. Claimant's dilemma,
as we view this case, 1is that his proof of causal relationship also
proves a lack of any worsening in his condition.

We find the most complete and persuasive analysis of the
causal relationship between the 1978 injury and the 1980 surgery to
be stated in two reports read in conjunction, Dr. Snodgrass' report
dated April 20, 1981 (Ex. 172) and Dr. Grewe's report dated April
5, 1982 (Ex. 178). Comparing 1976, i.e., two years pre-injury, and
1680, i.e., two years post-injury, myelograms, Dr. Grewe ‘
concluded: "Central bar defects and lateral defects at C4-5 and

C6~7 were , . . pretty much the same." Expressing the same
thought, Dr. Snodgrass first notes that claimant's 1280 surgery was
"for a problem which existed prior to his 1978 injury." However,

Dr. Snodgrass, who had reviewed all of the medical records,
continued:

". . . there is still a problem. I do not
find any reports indicating any symptoms in
the area of the neck prior to [the 1978]
injury. [Thus] you are faced with the prob-
lem of continuous complaints in the same
general area since his injury. . . If he
did, indeed, have complaints referrable to
the neck-shoulders, etc., only subsegquent
to his September 1978 injury, then I think
some relationship with that injury would
have to be assumed."
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From claimant's testimony and the rest of the voluminous
medical record, we conclude that claimant's cervical spondylosis,
although apparent on a 1976 myelogram, was asymptomatic prior to
his 1578 cervical injury and was basically continuously symptomatic
following his 1978 injury. The temporal relationship theory’
espoused by Dr. Snodgrass is not necessarily conclusive. 'Compare
Joe McKenzie, 31 Van Natta 101 (1981) aff'd 57 Or App 426 (1982),
with Edwards v. SAIF, 30 Or App 21 (1977). But in this case we are
persuaded by Dr. Snodgrass' analysis. )

That analysis, however, is premised on "continuous complaints”
in the neck-shoulder area between claimant's injury in 1978 and
surgery in 1980. We have found this premise to be otherwise
supported by the record. How then can claimant show his condition
worsened as required by the aggravation statute in the short inter-
val between the stipulated order signed by a Referee in early
September of 1980 and claimant's hospitalization and surgery in
October of 19807?

We conclude that claimant's cervical condition simply did not
worsen in this period of about one month. The myelogram findings
remained the same. Claimant's symptoms remained the same. All
that really changed was claimant's physician; and Dr. Ordonez
decided to proceed with surgery after claimant's prior physicians
had tried two years of conservative treatment without success.

This case could be viewed as a premature closure problem, in
that claimant's 1978 injury aggravated or accelerated his cervical
spondylosis, which was not stationary at the time of claim closure.
See William Bunce, 33 Van Natta 546 (1981). But we do not think
the Bunce approach offers claimant any aid in this case. Claimant
not only failed to raise the issue of premature closure, he affir-
matively participated in the September, 1980 stipulation granting
an award for permanent disability that was only appropriate to
award at that time if claimant was in fact stationary.

Notwithstanding our conclusion that claimant has not proven
his cervical condition worsened after the last award of compensa-
tion within the meéaning of ORS 656.273, it does not follow that
claimant is not entitled to any form of compensation benefits. ORS
656.245 provides for ongoing medical services for the consequences
of a compensable injury. We discussed the interrelationship of ORS
656.273 and 656.245 in Mary Ann Hall, 31 Van Natta 56 (1981):

"The first issue is variously described in
the record as a claim for medical services,
ORS 656.245, and a claim for aggravation,
CRS 656.273. That ambiguity in the record
is explained in part by an ambiguity in the
statutes. ORS 656.245 provides that injured
workers shall receive 'medical services for
conditions resulting from the injury for
such period as the nature of the injury or
the process of the recovery reguires.' .
Standing alone, ORS 656.245 provides for
on-going medical care. The aggravation
‘statute, ORS 656.273, also refers to
medical care: 'An injured worker is
entitled to additional compensation,
including medical services, for worsened
conditions resulting from the original
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"Interpreting these two statutes together,
a claim for ORS 656.245 medical services is
processed, procedurally, as an aggravation
claim during the five year aggravation
period., It does nct follow, however, that
a claim for ORS 656.245 medical services
results in an aggravation reopening of a
claim. . . [T]his case illustrates a situa-
tion that, although processed as an aggrava-
tion claim, cannot result in aggravation
reopening, but only an order to provide
requested medical services."

See also Willard B. Evans, 34 Van Natta 490 (1982).

From our findings stated above, that claimant's 1980 surgery
was causally related to his 1978 injury, it follows that claimant
is entitled to have this medical treatment provided under ORS
656.245. However, from our findings stated above, that claimant
has not proven his cervical condition worsened between September 4,
1980 and October 2, 1980, it follows that, contrary to the ‘
Referee's conclusion, claimant is not entitled to claim reopening
pursuant to ORS 656.273.

We affirm the Referee's award of a fee to claimant's
attorney, although the basis for this award is for prevailing on a
denial of medical services rather than for prevalllng on a denial
of aggravation reopenlng.

ORDER

The Referee's order dated April 30, 1982 is affirmed in part.
and reversed in part. Those portions that ordered claimant's claim
reopened on the basis of aggravation pursuant to ORS 656.273 are
reversed and in lieu thereof, the SAIF Corporation is ordered to
pay for claimant's hospitalization and surgery of Cctober, 1980
pursuant to ORS 656.245. The remainder of the Referee's order 1is
affirmed.

BRENT BENNETT, Claimant | WCB 81-09721 & 81-09722

James C. S1ms, Claimant's Attorney November 16, 1982
Keith Skelton, Defense Attorney Order on Review

“Earl M. Preston, Defense Attorney

Reviewed by Board Members Lewis and Ferris.

Liberty Mutual Insurance Company and its insurer Hewlett-
Packard have requested review of those portions of Referee
Mongrain's order which found that claimant had sustained an aggra-
vation rather than a new injury, and awarded attorney's fees in the
amount of $650 payable by Liberty Mutual.

We adopt the Referee's findings of fact as our own. This case
involves primarily a responsbility issue between the "aggravation"
employer/insurer (Hewlett-Packard and Liberty Mutual) and the '"new
injury" employer/insurer (City of Medford and its insurer the SAIF
Corporation).
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Liberty Mutual vigorously contends that under a line of cases
culminating in the Supreme Court's decision in Bracke v. Baza'r,
Inc., 293 Or 239 (1982) it is now the law that the subsequent
employer becomes responsible for a condition if the work exposure
there could have caused the injury. ‘

"We believe that is a misstatement of the

Court's holding in Bracke. The 'could

have' language relates to the rule of proof

under Inkley v. Forest Products Co., 288 Or

337 (1980) where it is unclear whether the

the subsequent employment contributed at

all to the condition which is disabling the

‘worker. The 'could have' test is not used

as a defense by one employer/insurer

against another employer/insurer in the

assignment of liability."
We believe the Court in Bracke made it quite clear that the deter-
mination of responsibility in injury cases depends on determining
whether a new inhjury occurred, not whether a new injury could have
occurred. See particularly the Court's discussion at 293 Or 245.
The test of whether a new injury occurred is the "last injurious
exposure" standard enunciated and appllea in numerous appellate
and Board decisions.

_ We are not inclined to rehash the evidence in this case

relating to the aggravation versus new injury issue. Suffice it to
say that we agree with the Referee and therefore affirm and adopt
that part of his order relating to the responsibility issue.

.Liberty Mutual also questions whether the Referee correctly
assessed an attorney's fee against it. Liberty Mutual points out
that it denied responsibility only and neither denied compensabil-
ity nor requested claimant's presence at the hearing. Although an
order issued pursuant to ORS 656.307 in this case, SAIF subse-
guently denied compensability and the order was revoked. At the
hearing, claimant's counsel stated: '

"Mr. Bennett is not particular about who
pays his benefits. The main thing for us
today is to establish his entitlement."

Under these circumstances, claimant's attorney is not entitled to
an attorney's fee at the hearing level for services rendered in
connection with the issue of responsibility. OAR 438-47-090. Cf..
Robert Heilman, WCB Case Nos. 81-02750, 81-02751, 34 van Natta 1487
(October 15, 1982). : ' .

SAIF, however, had denied compensability, and claimant, there-
fore, was required to appear and seek reversal of that denial. The
Referee's order does not refer to SAIF's denial of compensability;
it merely affirms the initial denial of responsibility. However,
it is clear from the Referee's opinion that he rejected SAIF's con-
tention that some off-the-job incident was the cause of claimant's
exacerbation. The Referee ohOU]d have specifically set aside
SAIF's denial of compensablllty We regard this as an oversight.
Since the claimant prevailed in having a denial set aside, he is
entitled to an insurer-paid attorney's fee. ORS 656 386(1). This
fee is payable by SAIF, not by Liberty Mutual.
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Claimant's attorney is not entitled to an attorney's fee on
Board review. Robert Heilman, supra.

ORDER

: The Referee's order dated April 7, 1982 is modified. 'SAIF's
denial dated November 25, 1981 is set aside. The attorney's fee
awarded in part (4) of the Referee's order shall be paid by SAIF,

not Liberty Mutual. Except as modified, the Referee's order is
affirmed. , '
ALBERT BLANCHARD, Claimant ‘ : WCB 82-00011
Kirkpatrick et al., Claimant's Attorneys November 16, 1982

SAIF Corp Legal, Defense Attorney Order on Review
Reviewed by Board Members Lewis and Ferris.

The claimant requests review of Referee's Leahy's order which
found claimant not entitled to time loss from September 15, 1981 to
February 8, 1982. This period of time is the interval after claim-
ant was found medically stationary on September 15, 1981 and before
he began a vocational rehabilitation program on February 8, 1982.

The claimant contends: (1) that ORS 656.268(1), regarding
payment of temporary disability compensation should be read to pro-
hibit termination of those payments while a claimant is awaiting
entry into a vocational rehabilitation program even though the
claimant is medically stationary, and (2) that OAR
436-61-020(6)(c) requires that workers are to be referred to the
Field Services Division after 90 days of consecutive time loss for
vocational assistance, but’that claimant was not referred until
December 2, 1981, even though he had been receiving consecutive
time loss since April 17, 1980.

The insurer responds: (1) that "a worker whose condition is
medically stationary, but inactive or employed at less than full
potential while awaiting vocational rehabilitation, is not entitled
to temporary disability benefits" citing Austin v. SAIF, 48 Or App
7, 10-11 (1980), and (2) that claimant had been referred to the
Field Services Division three times prior to the December, 1981
referral. Prior referrals were made in April, 1976, March, 1978,
and August, 1978, but the claimant failed to show any interest in
rehabilitation. The claimant was informed in May, 1978 that he
should contact the Division if he wanted to avail himself of their
services.

We know of no case law that permits a reading of ORS
©656.268(1) as the claimant suggests. In fact, Austin v. SAIF,
supra, has specifically held to the contrary (see especially
footnote 1 inter alia). Therefore, we affirm the Referee's order
finding that claimant is not entitled to time loss from September
15, 1981 to February 8, 1982.

We have no jurisdiction to decide claimant's second contention
regarding the insurer's failure to timely refer the claimant to the
Field Services Division for vocational assistance. Violations of
OAR 436-61-020(C) may be penalized by the Director of the Worker's
Compensation Department, pursuant to OAR 436-61-981.

ORDER

The Referee's order dated February 24, 1982 is affirmed.
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JAMES E. FOSSUM, Claimant - WCB 81-07704
Richardson et a]., Claimant's Attorneys November 16, 1982
SAIF Corp Legal, Defense Attorney _Order on Review

Reviewed by Board Members Barnes and Lewis.

SAIF Corporation requests review of Referee Menashe's order in
this enforcement proceeding that directed SAIF to comply with an
earlier litigation order and assessed penalties and attorney fees
because of SAIF's noncompliance.

The issue is whether an appellate court decision finding a
claim to be compensable imposes a duty on the industrial insurer to
pay compensation under circumstances in which the appellate court's
decisicn as expressed in an oplnlon is not followed by the issuance
of a mandate.

The Court of Appeals has recently resolved this issue in favor
of the position SAIF asserts in this caseé. SAIF v. Castro, 60 Or
App 112 (1982.)

ORDER

The Referee's order dated April 23, 1982 is reversed.

JAMES w. MEAD, Claimant ' WCB 81-09602 :
James P. 0'Neal, Claimant's Attorney : November 16, 1982 ' '
Schwabe, W1111amson et al., Defense Attorneys Order Deny1ng Motion to D1sm1ss .

The employer has mcved tco dismiss claimant' request fcr
feview of the Referce's September 12, 1¢82 crdor,‘on the grouncs
that claimant's request for review was nct served upcn attorneys”
for the employer. See ORS 656. 295(2).

The employer's motion is denied. Matthew Sampson, 3
Natta 1145 (1¢&2). See also ORS 656.005(1¢9) and itiollen v
22 Or App 420 (1¢75).

IT IS SC CRDEREL.
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GORDON L. OGDEN, Claimant ’ WCB 80-11536 & 81-09657
Coons & McKeown, Claimant's Attorneys November 16, 1982
Foss, Whitty & Roess, Defense Attorneys Order on Review

Reviewed by Board Members Barnes and Ferris.

The SAIF Corporation requests review of Referee Seymour's
order which set aside its denial of claimant's occupational disease
claim for his Cctober 6, 1980 myocardial infarction and subsequent
triple bypass surgery. The issue is compensability.

We adopt the Referee's findings of fact, but summarize the
most significant facts here for purposes of our review.

Claimant became a police officer in October of 1266 at the age
of 21. At that time he was employed by the City of Coos Bay as a
patrol officer. Claimant was 5'11 1/2" tall and then weighed 170
pounds. He had been a cigarette smoker since the age of 15 or 16.
In 1970, at the age of 25, claimant was promoted to the rank of
sergeant and served as a Watch Commander. In 19274 he began working
on the burglary squad and received special instruction in the use
and training of police dogs. Claimant worked approximately 12

-hours a day, spending his evening hours tralnlng dogs and answerlng

calls which required the use of dogs. Claimant's weight went from
170 to 195 pounds and his cigarette smoking increased.

In 1977 claimant was hired by the City of Hillsboro to serve
as an Operations Lieutenant. His duties expanded substantially.
He worked nine to ten hours per day and continued to- train dogs at
night. Claimant supervised 25 to 30 other police officers and was
responsible for many aspects of departmental operations. His
employment with the City of Hillsboro was not a particularly plea-
surable experience. Personnel problems and conflicts with other
members of the force, including his militaristic captain, caused
claimant considerable stress. Claimant was in competition with

‘another member of the force for a promotion. His marital and

social life detericrated, and he suffered considerable anxiety when
a close friend and fellow officer died in the line of duty, for
which claimant felt that his Chief of Police held him responsible.
Claimant gained approximately 20 pounds while working in Hillsboro
and his smoking continued to increase.

In 1980 claimant left Hillsboro and went to work for Coos
County as an Operations Lieutenant, working 60 to 70 hours per
week. Claimant's main job was that of a '"troubleshooter" whose
job it was to clean up operations at Coos County. Claimant was
confronted with a considerable amount of resistance and resentment
from other members of the force because he was perceived as an
"outsider." He experienced difficulties with other members of the
force whom he felt were trying to undermine his work and authority.

In August of 1980 claimant first began noticing chest prob-
lems, involving shortness of breath. On September 11, 1980,
following his participation on several accident review boards,
claimant began suffering chest pain. He was examined at the
Coquille Clinic, where an electrocardiogram was performed. Claim-
ant returned to work. On September 13, 1280 he again kegan to
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experience breathing difficulty. Ee v151ted the Ray Area Hospltal
where early pneumonia .was diagnosed. 1In retrospect, it appears

" that claimant probably suffered a myocardial infarction at that

- ‘time. - On October 6, 1280, while speaking with the County Sheriff,
claimant began hyperventilating and experienced diaphoresis. He
was taken to the hospital and surgery was performed seven days

later. There is little question that the October 6 incident repre—

sented another 1nfarct10n.

It seems to be accepted that claimant's infarction and the
'surgery that followed were the result of atheroscler051s, i.e.,
plaque formation that resulted in narrowing of the coronary
~arteries. This is thus, as indicated albove, an occupational dis-
ease case, claimant's theory being that his work activity caused
or worsened the atherosclerosis disease process with the

- infarction and surgery being consequences of that disease process.

This occupational disease approach is somewhat unique in that

virtually all other heart cases decided by the Board and appellate

courts have been litigated on an injury theory. But the court in
James v. SAIF, 290 Or 343, 349-50 (1981), acknowledged the possi-
bility of a heart case being litigated on an occupational disease
theory and indicated that the burden of proof would be the same as
in any other type of occupational disease claim. Claimant must,
therefore, establish that work factors were the major cause of the
accel?ratlon of his atherosc1051s. SAIF v. Gygi, 55 Or App 570
(1982

The Referee acknowledged that the medical opinions concerning

causation were in conflict. Dr. Kloster indicated that work stress

was not .a factor in this case and Dr. Griswold concluded that it
was. The Referee found that James and Gygi were not applicable
since the claim involved stress with a resultant physical rather
than mental disability, although he did find major contributing
cause to have been established. The Referee discounted Dr.
Kloster's opinion on the ground that Dr. Kloster did not accept
stress as a risk factor in heart disease. He accepted Dr.
Criswold's oplnlon, and did not mention the opinions of Drs. Rush
and Rogers, -

Claimant was initially treated at Good Samaritan Hospital by
Drs. Rush and Page, Dr. Rush performed the angiogram. SAIF
'solicited Dr. Rush's opinion concerning the relationship between
claimant's heart disease and his work activity. Dr. Rush, in a
somewhat concise letter of November 21, 1980 stated: "I do not
feel that his work activity was a material contributing factor to
the development of his heart disease." There is no indication of

what led him to that conclusion, but his report of October 10, 1980

does contain a reasonably good history regarding the claimant.

SAIF next solicited the opinion of Dr. Kloster of the Division

of Cardiology at the University of Oregon Health Sciences Center.
SAIF provided Dr. Kloster with available medical reports and
investigative reports of an interview with the claimant concerning
his work environment. Dr. Kloster stated that the claimant's work

activity was not a material factor in coronary atherosclerosis, his

myocardlal infarction or the need for bypass surgery. With regard
toc the relationship of work-related stress to claimant's early
development of coronary artery disease, Dr. Kloster stated that as
a risk factor, work-related stress is controver51al and not gen-
erally accepted and - 21568~
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"In the face of these multiple other and
important risk factors for coronary heart
disease in Mr. Ogden's case, it would be
difficult for me to identify work-related
stress as a significant additional risk
factor adding a significant additional
increment of risk to his development of
coronary disease. It is my opinion that
Mr. Ogden developed severe, extensive
coronary disease as a result of the risk
factors of heavy cigarette smoking, an
adversé family history, obesity with
probable related hypertriglyceridemia,
possibly elevated blood pressure and/or
cholesterol and that his work activity was
not a material contributing factor."

In Bales v. SAIF, 57 Or App 621, 625-26 (1982), the court
stated that Oregon has rejected the medical school of thought that
stress can never be a causative factor in heart attacks and that
the opinions of physicians who subscribe to that school of thought
will be accorded less weight. We do not understand Dr. Kloster to
be saying that he feels work-related stress can never be a factor
in heart attacks, only that it is not generally accepted as such,
and that he did not see it as a factor of importance in this par-
ticular case. In point of fact, the October 7, 1981 letter from
claimant's counsel indicates that he considered Drs. Kloster and
Griswold to be the leading experts in this state regarding the
stress/cardiovascular disease relationship. Moreover, we are not
aware that the appellate courts have accepted the theory that work-
related stress can be a factor in the development of coronary
atherosclerosis, as opposed to a triggering factos in myocardial
infarctions. That may ke a subtle distinction; however, we view
that as a significant additional step from both a medlcal and legal
standpoint.

Claimant was examined by Dr. Griswold of the Division of
Cardiology of the University of Oregon. Dr. Griswold, in his
report of August 6, 1981, summarized the various types of stress
the claimant was exposed to over his years of police work. Dr.
Griswold stated: '

"Based upon all the material available to

me * * * jt would be my medical opinion

that the stresses that Mr. Ogden was
confronted with * * * paterially accelerated
in a significant way his atherosclerosis and
led to a myocardial infarction.

Thus, Drs. Kloster and Griswold have reached the exact oppo-
site conclusion. We find no comfortable basis for giving greater
weight to one opinion over the other. . A third opinion is contained
in the record, from Dr. Rogers, also a specialist in the field of
cardiology. Dr. Rogers reviewed the medical and investigative
reports and concluded:

"My opinion is the same as that of Dr. Rush,
that his severe-'triple vessel coronary
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" atherosclerotic disease with angina was of
natural development, based on obesity, heavy
cigarette smoking, hypertension and a father
who had developed a myocardial infarction at .
age 52. Although police lieutenants, like
other professional men, work under some
emotional stress and often work long hours,

I think it unlikely this stress was, as he
alleges, a material factor in the develop-
ment of the coronary disease that led to
his heart surgery. * * * [t Jhe, underlying
course would appear to have been inexorable,
based on events occurring away from work."

There is also an opinion in the record from Dr. Bullard, Ph.D.
However, we accord his opinion less weight since his area of exper-
tise is psychology.

We conclude that the preponderance of the medical evidence
indicates that claimant's work-related stress was not a material
or major factor in the development or acceleration of his coronary
atherosclerosis, which was the cause of his myocardial infarction
and subsequent bypass surgery. ’

Claimant, however, argues, and the Referee's order seems at
least partially based on the concept, that work stress caused
claimant to increase his cigarette consumption and caused him to
gain weight due to bad .dietary habits made necessary by his work
schedule. Both are risk factors noted by nearly all physicians _
involved in this claim. The Referee stated that this compounding
concept seemed to have been accepted in Schwehn v. SAIF, 17 Or App
50 (1974). 1In Schwehn the court stated that the testimony in that
case was that stress could cause bad dietary habits, cause
increased smoking and cause hypertension, all coronary risk factors
if an individual reacted to the stress in such a manner. The cocurt
required that a claimant present evidence that he reacted to the
work stress in such a fashion. Since the claimant in that case
presented evidence that the only risk factor that was enhanced by

the work stress was smoking, the court held that he had not met his
burden of proof.

We find the same difficulty to be present in this case. We
take notice of the fact that there can be a myriad of reasons why
a person's dietary and smoking habits might change. Claimant had
already been smoking for a number of years before he became a
police officer. There is little or no evidence that his weight
gain could be ascribed to his eating habits at work or a result of
his work situation. It would be impossible for us to determine,
based on this record, the relative contribution of the non-work
versus the work-related smoking increase, if any, or the non-work
versus the work-related weight gain, if any. A conclusion in this
case that it was claimant's work that caused his smoking and diet
habits to change would require too many inferences to be drawn.

We are not persuaded it is appropriate to draw such a strained
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inference. Additionally, obesity and smoking were only two out of

five of the claimant's identified risk factors, and since claimant

must establish that the work-related stress was the major acceler-

ating factor leading to his infarction and surgery, we would in any
case find that the burden had not been met. '

CRDEEK
The Referee's order dated March 22, 1982 is reversed. The

SAIF Corporation's denial letters of December 9, 1280 and October
6, 1981 are reinstated and affirmed. ' '

CHRISTINE A. ROBINSON, Claimant WCB 80-04701
Malagon & Velure, Claimant's Attorneys November 16, 1982
Schwabe, Williamson et al., Defense Attorneys Order on Review

Reviewed by BRoard Members Lewis and Ferris.

The claimant requests review of Referee's James' order which
affirmed the denial of claimant's left arm flexor carpi ulnaris
tendinitis under both the theory of accidental injury and occupa-
tional disease. The Referee found that claimant invented her story
of almost falling and straining her left wrist. That incident was
the basis of claimant's accidental injury theory. He concluded
that since he could not rely on her testimony about the work acci-
dent, neither could he rely on her testimony regarding the relative
contribution of work and non-work activities to her tendinitis.

The claim, therefore, failed due to failure of proof.

The claimant contends she did strain her left wrist while
turning a 16'x4'x7/16" plywood panel at work, and that testimony by
her supervisor, August Zimmerman, corroborates that incident.
Claimant further contends that her tendinitis is an occupational
disease in that her job at the sawmill required her to manually
flip three to five plywood panels an hour, each panel weighing from
89 to 150 pounds, and that she reqgularly performed that activity
three weeks before the March 29, 1980 straining incident. Claimant
contends that Dr. Warren, claimant's treating physician, stated
that the repetitive board flipping motions can be a precipitating
cause for tendinitis. Claimant finally contends that her non-work
activities, particularly her care for her horse and horse riding
activities, did not contrikbute to her tendinitis.

The employer responds that the claimant has been inconsistent
in relating the etiology of her tendinitis and that her off-the-job
activities of owning horses and competitive riding are significant
as a cause of her tendinitis.

The Board affirms and adopts the order of the Referee.

ORLCER

The Referee's order dated March 5, 1982 is affirmed.
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THEODORA L. STENNETT, Claimant _ WCB 81-04037
Galton, Popick et al., Claimant's Attorneys November 16, 1982
Schwabe, Williamson et al., Defense Attorneys Order on Review

Reviewed by Board Members Barnes and Ferris.

The employer requests review of Referee Mannix's order which
set aside its denial of claimant's aggravation claim.

Claimant compensably injured her right wrist/forearm in
December of 1976. Over the next 18 months claimant was examined or
‘treated by Drs. Lee, Button, Cherry, Nathan and Gill. Dr. Gill
ultimately performed surgery. After the claim was closed, a stipu-
lated settlement of claimant's request for hearing resulted in a
total award of 15% loss of the right forearm. This stipulation was
approved in March of 1979 and is the last award of compensation for
purposes of this aggravation claim.

There are two conflicting opinions on whether claimant's con-
dition has since worsened and, if so, the causal relationship to
the 1976 injury. Dr. Rinehart, who first saw claimant in February
of 1981, opines that there has been a significant aggravation of
claimant's condition. He reports that x-rays of both hands show
significant demineralization of the bone on the right and finds
that claimant's disability now extends into her right shoulder.
Dr. Rinehart variously diagnhoses claimant's condition as sympathe-
tic dystrophy, shoulder-hand syndrome, post-traumatic osteoporosis
and reflex dystrophy. Dr. Rinehart seems to relate all of
claimant's right hand/arm/shoulder symptoms to the 1976 right
wrist injury although, if this is the doctor's opinion, it is
unexplained.

Claimant was examined twice by two different panels of three
physicians at Orthopaedic Consultants. The first examination was
in April of 1978, before the last award of compensation; the second
was in May of 1981, after claimant asserted her aggravation claim.
Despite some minor differences in the words two different medical
authors used to describe their findings, the two reports indicate
to us that claimant's condition was substantially the same at the
time of the two examinations.

Dr. Holm, a member of the 1281 Orthopaedlc Consultants panel,
testified at the hearing. Contrary to Dr. Rinehart's interpreta-
tion that x-rays showed loss of bone density in the right hand and
wrist, Dr. Holm testified that the panel members thought that both
of claimant's hands looked identical in x-rays. Dr. Holm speci-
fically took issue with Dr. Rinehart's various diagnoses:

“At the time of our examination we found no

evidence of a Sudeck's atrophy or shoulder-

hand syndrome . . . We found no evidence

of changes you find with dystrophy, and

these would be swelling, wasting . . ."
Cr. Holm concluded, in essence, that comparison of the objective
findings from the 1978 and 1981 Orthopaedic Consultants' examina-
tions indicated no change in claimant‘s condition.

Dr. Rinehart reviewed the report of the second Orthopaedic
Consultants' examination and wrote that he found it "impossible"
to concur. Dr. Rinehart, however, offered no explanation for the
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divergent ihterpretationsbof the same clinical data, such as
x-rays, and did not further explain or defend the.diagnoses he had
previously offered.

Claimant has the burden of proving that her condition has wor-
sened since the last award cf compensation and that her condition
is causally related to her original compensable injury. Given the
Referee's findings regarding claimant's credibility, we think procft
in this case depends largely on the medical evidence. And given
the conflict between Dr. Rinehart and Orthopaedic Consultants, we
think proof in this case requires an affirmative finding that we
are more persuaded by Dr. Rinehart's analysis and conclusions.

We are simply not persuaded by Dr. Rinehart to that degree.
All of Dr. Rinehart's clinical findings are disputed by Orthopaedic
Consultants. Claimant attempts to minimize that conflict by
arguing that there was a few months interval between Dr. Rinehart's
first examination of claimant and Orthopaedic Consultants' second
examination of claimant. However, all doctors were interpreting
Fhe same x-rays and thus passage of time does not explain disparate
interpretations. BAlso, many of claimant's subjective complaints in
early 1981 involved her upper arm. and shoulder. It is far from
apparent how a wrist injury in late 1976 can lead to shoulder
impairment in early 1981, and Dr. Rinehart does not offer any
explanation at all for this migration of symptoms. The lack of any
persuasive and definitive diagnosis may not be as important on the

guestion of whether claimant's condition worsened, but we think it
1s very important on the further question of whether all of claim-
ant's current symptoms are causally related to her industrial
injury.

ORLCER

The Referge's order dated October 2, 1981 is reversed and the
employer's ‘denial dated April 23, 1981 is reinstated and affirmed.

JANICE HAGLUND, Claimant WCB 81-00762
Anderson, Fulton et al., Claimant's Attorneys November 17, 1982
Moscato & Meyers, Defense Attorneys Order on Reconsideration

The employer requests reconsideration of the Board's Order on
Review in the above-entitled case, which found that claimant sus-
tained a compensable aggravation of her 1978 injury, and found the
claim to be the responsibility of Del Monte/Alaska Packers based
upon a stipulation entered at the time of the hearing.

The employer argues that the Board made a proper resolution
of the facts of the case by accepting the opinions of Dr. Nathan,
but that those opinions reflect that claimant's underlying condi-
tion did not worsen.

We agree with the employer, to a certain extent, that Dr.
Nathan's opinions do attempt to state that claimant's condition did
not worsen after 1978. Assuming, arguendo, that Weller v. Union
carbide, 288 Or 27 (1979), applies to ORS 656.273, we believe that
It 1is somewhat of a strained argument to contend that a claimant
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who was having some minor difficulties with her right wrist in 1978
and who, by 1980, had progressed to the point where surgery was
necessary, did not suffer a worsening of her condition. " On recon-
sideration we adhere to the findings and conclusions stated in our
Order on Review.

"IT IS SO ORDERED.

JAMES V. COMPTON, Claimant ' WCB 79-04395
Michael Dye, Claimant's Attorney November 18, 1982
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members Barnes and Lewis.

Claimant requests and the SAIF Corporation cross-requests
review of Referee Baker's order which awarded claimant 60% unsche-
duled permanent partial disability, that being an increase of 35%
over prior stipulations and Determination Orders.

Claimant argues that he is entitled to an award of permanent
total disabkility. SAIF argues that the disputed claim settlement
of May 6, 1981 which disposed of a different claim against a dif-
ferent employer -in some way prejudiced its defense of this case.
Alternatively, SAIF argues that the Referee's award of permanent
partial disability was excessive.

We adopt the Referee's findings of fact as our own.

We begin by addressing the issue concerning the effect of the
disputed claim settlement. That settlement was the eventual result
of claimant's contention that his left arm swelling, numbness and
occluded axillary vein problems were the result of a compensable
injury or occupational disease caused by his work as a sandblaster
in 179 at Interstate Coatings Inc., the compensability of which
was denied by that employer on February 18, 1980. For a stated
consideration, the request for hearing against Interstate Coatings
was dismissed and the denial affirmed.

This proceeding involves a different claim against a different
employer for a 1975 back injury. Claimant requested this hearing
on the Determination Order dated May 8, 1979 which was issued fol-
lowing reopening of that 1975 claim.

Citing J. C. Compton v. DeGraff, 52 Or App 317 (1981), SAIF
argues that the settlement between claimant and Interstate Coatings
is "inextricably" tied to the extent of claimant's disability, that
claimant should properly have requested an order pursuant to ORS
656.307 in order to resolve all questions concerning the relative
responsibility between SAIF and Interstate Coatings for claimant's
vascular problems, and that the settlement left SAIF at a disadvan-
tage in litigating the case.

We find no merit 'in SAIF's argument. The issue involved in
Compton was aggravation versus new injury. The claimant in that
case entered into a disputed claim settlement with the new-injury
insurer following the issuance of an order pursuant to ORS 656.307
designating one of the insurers as a paying agent. The claim was
found to be the responsibility of the aggravation insurer, SAIF.
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The effect of the settlement, if valid, would have resulted in
double payment to claimant. The court determined that the settle-
ment resulted in prejudice against SAIF since the claimant's
evidentiary presentation at the hearing would be against SAIF only.
The court concluded: "We hold that where there is a dispute as to
which insurer is responsible for a claimant's injury or condition,
any settlement entered into by one of the insurers and the claimant
on the issue of responsibility after an order under ORS €5€.307 has
been issued is invalid". 52 Or App at 323.

The current case is distinguishable. . There is no issue con-
cerning aggravation versus new injury, and there was never a denial
of responsibility issued which might have even raised the possibil-
ity of an order pursuant to ORS 656.307 being issued. The issue at
the hearing was the extent of claimant's disability as a result of
his 1975 back injury. There was never any issue concerning claim-
ant's 1979 vascular condition claim, and it is neither relevant to
nor part of the 1975 claim. Claimant's councel stated at the
hearing:

. « . so there is no misunderstanding with
my situation . . . that by dismissing out
that case we have also dismissed out any
claim we are making for vascular occlusion
problems that resulted in that case against
SAIF. * * * GSo, we are not making any
.claim at this point forward against SAIF
for that case."

Since no claim was being asserted against SAIF for the claimant's
vascular condition, it is difficult to perceive how the dangers
which the court noted in Compton could materialize in this case.
SAIF was not prejudiced kecause no evidence relative to the vascu-
lar condition was presented against it and because there was no
danger of claimant receiving doukle recovery from the same claim.

‘with regard to the issue of the extent of claimant's dis-
ability, we affirm and adopt the order of the Referee.

OKDER

The Referee's order dated March'26, 1982 is affirmed.

"DENNIS KELLEY, Claimant WCB 79-10932

Malagon & Velure, Claimant's Attorneys November 18, 1982
SAIF Corp Legal, Defense Attorney Order on Reconsideration

The insurer has requested reconsideration of the Board's Order
on Review dated COctoker 28, 1982.

The request is granted. On reconsideration, the Board adheres
to its former order.

IT IS SC CRDERED.
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JEFFREY P. NEWTON, Claimant Crime Victim's Compensation

Fadeley & Fadeley, Attorneys _ Case No. CV 0144500
November 18, 1982
Notice of Hearing

This matter is before the Board on claimant's request for
hearing concerning the Department of Justice's Order on
Reconsideration which .denied compensation to claimant under the
Victims of Crime Compensation Act (ORS Chapter 147). <Claimant has
requested an evidentiary hearing. :

The hearing has been set as follows:
DATE: December 13, 1982
TIME: 10:00 a.m.

PLACE: Workers Compensation Board
Hearing Room E
480 Church Street, S.E.
Salem, Oregon 97310

Pursuant to OAR 438-82-035, we appoint James W. Nass, staff
attorney to the Board, as special hearings officer to conduct a
hearing herein. Further, it appearing that the presence of the
Department of Justice is desirable for a full determination of the
issues herein, the Department of Justice is hereby requested to
participate as a party herein.

We further direct that the request for hearing be processed
and the hearing conducted in substantial compliance with OAR
438-82-035 and 438-82-040. The special hearings officer may
consider only such documentary evidence as has been considered by
the Department of Justice in rendering its Order and Order on
Reconsideration herein. Only those persons whose statements were
considered by the Department of Justice, including but not
necessarily limited to claimant, the alleged assailant, the
physicians who examined claimant and the assailant, witnesses to
the incident, persons interviewed by the police, the police
officers who investigated the incident, and the Department of

Justice's investigator, if any, may be permitted to testify at the
hearing.

Within 30 days after the hearing is closed, the special
hearings officer shall prepare and forward to the Board
recommended findings of fact and conclusions of law. A transcript
of the oral proceedings shall be prepared and forwarded to the
Board.

IT IS SO ORDERED.
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JAMES C. SCHRA, Claimant Own Motion 82-0281M
November 18, 1982 - Own Motion Order Referring
: ' for Hearing

Claimant, by and through his treating physician, submitted a
claim to the insurer for additional compensation which, in the
physician's oplnlon, is causally related to claimant's ‘October 9,
1975 -industrial injury. Claimant' s aggravation rlghts have |
expired. The insurer responded to the physician's report by a
letter to claimant advising him of its determination that
claimant's current condition and related medical treatment is not
causally related to his industrial injury. Claimant was further
advised that, due to the expiration of the five-year aggravation
period, his only recourse for compensation was to apply to the
Board and request reopening pursuant to the EBoard's own motion-
authority. The insurer has provided the Board with a copy of this
letter to claimant, as well as documents relating to clalmant s
industrial injury, including medical reports.

The insurer contends that claimant's current condition and
associated medical treatment is not related to his 1975
compensable injury, but instead is the result of subsequent
employment or a natural progression of claimant's back condition.

The insurer's letter clearly indicates a dispute over
entitlement to medical benefits. ORS 656.245(1) provides in

pertinent part: "The duty to provide such medical services
continues for the life of the worker." Subsection 2 of that
statute provides in pertinent part: "If the claim for medical

services is denied, the worker may submit to the Board a request
for hearing pursuant to ORS 656.282." It is thus quite clear that
claims for medical services must be formally accepted or denied
notwithstanding the expiration of a claimant's aggravation

rights. - Although the insurer has informed claimant of its v
unwillingness to voluntarily accept responsibility for payment of
claimant's recent medical treatment and present condition, the
insurer has not formally denied the claim for medical services as
required by law. OAR 436-54-305(4),(5).

Claimant has applied to the Board requesting reopening of his
claim, indicating his belief that his present condition and
associated medical treatment is directly related to his 1975
industrial injury. Inasmuch as claimant has a right to request a
hearing concerning his entitlement to benefits pursuant to ORS
656.245, we regard claimant's letter to the Board as a request for
hearing pursuant to ORS 656.283 as well as a request for the Board
to exercise its own motion authority pursuant to ORS 656.278. By
copy of this order, we refer this request for hearing to the
Hearings Division. The docket clerk is directed to set a
preferential hearing, and the Referee is directed to take evidence
on the issue of claimant's entitlement to medical services, as
well as any other issues that may be raised by claimant associated
with claimant's claim for medical services. The Referee shall
issue an order pursuant to ORS 656.289 concerning issues arising
under ORS 656.245, with a copy to the Board, and the Board will
then consider whether to grant claimant compensation for teémporary
total disability and/or permanent disability under 1ts own motion
authority. :

IT IS SO CORDERED. -1577-




v DOROTHY'J.'SWIFT, Claimant = - WCB 81-08742 & 81-08743
- Malagon & Velure, Claimant's Attorneys November 18, 1982
~SAIF Corp Legal, Defense Attorney Order on Reconsideration

The claimant's attorney'has_requested_reconsideration-of that
portion of the Board's Order on Review dated October 22, 1982 that

awarded an attorney' s fee of $400 for services rendered on Board
rev1ew. . : ,

The request is granted. On reconsideration, the Board
‘adheres to its former order.

IT IS SO ORDERED.

. SHIRLEY E. ALLEN, Claimant ' WCB 81-10493 & 82-02965

Cash Perrine, C1a1mant s Attorney , November 19, 1982

James Larson, Defense Attorney: o Order on Review

Rev1ewed by Board Members Ferris and Lewis.

. The SAIF Corporatlon requests review of Referee Nichols' order
which affirmed SAIF's aggravation claim denial- of April 30, 1982
and reversed its aggravation claim denial of January 28, 1982,
remandlng the cla1m to SAIF for acceptance.

The ‘issue for review is whether the clalmant has established
a worsening of her condition 51nce the last award or arrangement of
compensation, which in this case was the December 4, 1980 order of

- Referee ‘Braverman, awarding the claimant 30% unscheduled permanent
‘partial disability. ’ ' R

' We adopt the Referee's findings of fact as our own.

- The claimant contends, based on Dr. Benson s report of Novem-
ber 3, 1981, that she has established a worsening of her condition
since December 4, 1980. Dr. Benson's report does indeed appear to
"establish such a worsening in terms of restricted ranges of motion,
- diminished reflexes and severe pain when compared to the October
- 30, 1980 report of the Orthopaedic Consultants, that report being
*'the most pertinent for purposes of ascertaining clalmant s condi-
tion at the time of Referee Braverman's order.

SAIF argues that the January 13, 1982 report of the Orthopae-
dic Consultants, who examined claimant following receipt of Dr.
Benson's report, established that claimant's condition had not wor-
sened. The Orthopaedic Consultants' physical examination findings
dlffer somewhat from those of Dr. Benson, and they basically find
the claimant's condition to have improved since their last examina-
“tion. HOWever, the January, 1982 examination took place after.
claimant had received nearly three months of treatment from Dr.
Benson. a point which is conceded in the Orthopaedic Consultants'’
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reports. We do note some severe discrepancies between Dr. Bensons'
findings and those of the other examiners in this record. For
example, Dr. Benson testified that he considered the claimant to be
permanently and totally disabled. That is certainly an opinion not
shared by any other physician who had examined claimant. Also, Dr.
Benson found no functional overlay to be present. Virtually all
other examiners, including Dr. Altrocchi, to whom Dr. Benson
referred the claimant, found functional overlay present in varying
degrees of severity. However, those dlscrepanc1es do not bear
dlrectly on the main issue in this case.

SAIF also argues that Dr. Benson based his conclusion that
claimant's condition had worsened on comparisons of x-rays taken in
1979, with those taken in 1981, and that this is an improper com-
parison in view of the fact that claimant must establish a worsen-
ing of her condition since December 4, 1980. We agree with that
basic proposition. However, Dr. Benson testified that as compared
with her condition in December, 1980, relying on medical reports
in evidence, that he considered claimant's condition to have wor-
sened. We, therefore, affirm the conclusion of the Referee.

ORDPER
The Referee's order dated June 1, 1982 is affirmed. Claim-

ant's attorney is awarded an attorney's fee of $250, payable by
SAIF, for services on Board review.

PAULINE M. COOPER, Claimant WCB 81-05509
Kenneth D. Peterson, Claimant's Attorney November 19, 1982
Rankin, McMurry et al., Defense Attorneys - Order on Review

Reviewed by the Board en banc.

Claimant requests review and the employer cross-requests
review of Referee Neal's order which granted claimant an additional
award of 19.2° for 10% loss of her right arm, for a total award of
30% loss of that arm. Claimant argues that the award is inade-
quate; the employer argues the award is excessive.

The Board affirms and adopts the order of the Referee.
ORDER

The Referee's order dated April 22, 1982 is affirmed.

Board Member Barnes Dissenting:

N

The Referee's analysis, "adopted" by the Board majority with-
out elaboration, was based on Boyce v. Sambo's Restaurant, 44 Or
App 305 (1980); the Referee did not menticn any of the relevant
administrative rules, OAR 436, Division 65, and the majority
"adopts" that silence. )

N
'

‘We recently discussed the interrelationship between the Boyce
doctrine and the Department's rules in Clyde V. Brummell 34 Van
Natta 1183 (1982):
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"Since the facts giving rise to the Boyce
decision, the Workers Compensation Depart-
ment has adcpted new administrative rules
governing the rating of permanent dis-
"ability. OAR 436, Division 65. * *. * They
~are basically ‘'mechanical impairment'
standards adapted largely from the American
Medical Association's Guides to the
Evaluation of Permanent Impairment (1977),
pp. 30-32. Royce, however, states that
'‘loss of use' within the meaning of ORS
656.214(1)(a) 'does not necessarily
correlate to the extent of mechanical
impairment, although the latter is usually
~a relevant consideration.' 44 Or App at
308. Other than this definition by nega-
tion, Boyce does not elaborate on the
- statutory language, 'loss of use.'

"We have never regarded the Department's
rules on rating disability as the first,
last and only word for each and every case,
but we have always tried to specifically
indentify other factors that we have taken
into consideration in rating disability,.
See e.g., Charles Hansconm, 34 van Natta 34
(1982). We will proceed on that under-
standing of the interplay between the

. Department's rules and the Poyce analysis.
The Department's 'mechanical impairment'
rules are relevant and should be considered
in all cases; and, in any case in which a
Referee or the Board finds a 'loss of use'
not adequately covered by the Department's
rules, that extra-rule factor should be

specifically identified in the Referee's or
Board's order. Hazel Ray, 34 Van Natta 1193
(decided this date), illustrates application
of this methodolcgy." 34 Van Natta at
1183-84. .

In this case, claimant's loss of motion amounts to 14% impair-
ment under the guidelines in CAR 436-65-525(1). Claimant also
testified she suffers from pain, numktness, weakness and swelling. .
The first three problems are covered by the administrative rules.
OAR 436-65-530(3) governs impairment in the form of disabling pain.
CAR 436-65-530(1)(a)(i) and OAR 436-65-530(2)(a)(i) govern impair-
ment in the form of sensory loss or sensory deficit, i.e., numb-

" ness. OAR 436-65-530(2)(b) and (c) and OAR 436-65-530(5) govern
impairment in the form of loss of grip strength. ‘If swelling is a
form of permanent impairment appropriately to considered, it is not
ccvered in the administrative rules.

I give full credence to claimant's testimony about her impair-
ment subject to two qualifications. It is difficult to fully
accept claimant's testimony about right arm weakness given that her
- treating physician found no atrophy or other evidence of weakness
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. or reduced usage. Second, claimant's subjective complaints of
swelling are somewhat inconsistent with her doctor's finding that
no edema was present. Claimant's impairment from loss of motion is
14% and, weighing all the evidence, I would find an additional 6%
impairment in the form of pain/numbness/weakness/swelling. It fol-
lows in my mind that the award of 20% loss of the right arm granted
by the challenged Determination Order was proper.

I would reverse the Referee's order and reinstate the Deter-
mination Order dated May 18, 1981. I respectfully dissent.

SNOWDEN GEVING, Claimant WCB 81-06352
Bischoff & Strooband, Claimant's Attorneys November 19, 1982
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Membkers Barnes and Ferris.

The SAIF Corporation requests review of that portion of
Referee Shebley's order which requires the insurer to pay temporary
‘ total disability, penalties and attorney's fees in connection with
- claimant's aggravation claim.

Claimant sustained a compensable low back injury in 1976 for
which she was ultimately awarded 50% unscheduled permanent partial
disability. The relevant events that followed, for purposes of
this case, are as follows.

March 4, 1981: Claimant was seen by Dr. Dunn for continuing
back pain. :

March 17, .1981: Claimant signed a stipulation that granted
her an additional 15% unscheduled permanent partial disability for
an ulcer condition that was related to her compensable back injury.
This stipulation stated:

"2. Claimant agrees that the back and ulcer
conditions are stationary.

"3. Said award is in settlement of any or
all issues which were or could have been
raised by request for hearing."

July 13, 1981: Claimant's request for hearing was received by
the Board.
. July 28, 1981: Dr. Dunn reported that claimant "has been

unable to participate in gainful employment since first being
examined by me on March 4, 1981.
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'-

The Referee found that Dr. Dunn's July 28 report, in-conjunc-

‘tion with his July 20 report and possibly his March 4 chart note,

constituted an aggravation claim that triggered the duties to6 pay

interim compensation and to accept or deny within 60 days. Because

SAIF neither paid interim compensation nor formally responded to
claimant's aggravation claim, the Referee ordered that interim
compensation be paid from March 4, 1981 to the date of hearing and
assessed penalties and associated attorney fees. In defense of the
challenged portions of the Referee's order, claimant relies upon

the theory'that Dr. Dunn's July 28 report constitutes the aggrava-
tion clalm in this case. . :

Under these circumstances, we find the Referee's order was
erroneous for three reasons:

(1) The Referee ordered interim compensation paid from claim-
ant's visit to Dr. Dunn on March 4. However, two weeks later '
claimant participated in a stipulation in which she agreed that her
back condition was then stationary. We see no possible basis for

ordering interim compensation paid for. any perlod of time before
the March 17 stlpulatlon.

_(2) If Dr. Dunn's July 28 report constitutes the aggravation
claim, as the Referee found and as claimant argues, then interim
compensation was only due and payable for the period after July 28
because interim compensation need only be paid for the period after
notice or kncwledge of a claim. Donald C. Wischnofske, 32 Van

Natta 136 (1981), 34 Van Natta 664 (1982); Stone v. SAIF, 57 Or App

808 (1982).

.(3) our first conclusion would require modifying the
Referee s order to provide that no interim compensation was due for
the period before March 17; our second conclusion would require
modifying the Referee's order to provide that no interim compensa-
tion is due for the period before July 28; our third conclusion
requires reversal of the Referee's order. As previously noted, the
present request for hearing was received on July 13, 1981. While
claimant probably at that time had some other theory of what con-
stituted her aggravation claim, as matters now stand, the Referee.
has found and claimant argues that Dr. Dunn's July 28, 1981 report
constitutes her aggravation claim. It is thus apparent that
claimant requested a hearing before any claim was made, much less

© denied. Syphers. v. K-W Logging, Inc., 51 Or App 769 (1981), holds

that there is no Jurlsdlctlon to request a hearlng in this klnd of
situation.

"ORDER

The'Referee s order dated December 4, 1981 is reversed and

claimant's request for hearing is dismissed for want of jurlsdlc—‘
tlon.
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NORMAN J. GIBSON, Claimant WCB 80-08932 & 80-07855
Roll & Westmoreland, Claimant's Attorneys November 19, 1982

Guy Greco, Defense Attorney - Order on Review

SAIF Corp Legal, Defense Attorney

Reviewed by Bcard Members Barnes and Ferris.

Claimant requests review of Referee Fink's order which: in
WCB Case No. 80-07885, found that Gene Ropp was nct a subject
employer and claimant was not a subject worker and, therefore,
vacated Prcposed and Final No. 5%65-A that had found that Gene Rcpp
was a subject ncncomplying employer; and, in WCB Case No. 80-08¢32,
denied claimant all relief requested. More specifically, in WCP
Case No. 80-08932 claimant argues on review: (1) he sustained a
compensable injury on June 30, 1980 while working for Gene Ropp:;
(2) that was prematurely closed by Determination Order dated
September 17, 1980 or, alternatively, that he is entitled to an
award for permanent partial disakility; (3) that the SAIF Corpora-
tion's denial of his subsequent aggravaticn claim should be set
aside; and (4) that penalties and attorney's fees should be
assessed for tardy denial of the aggravation claim,

I

The Referee relied upon a credibility finding in concluding
that there was no employer-employe relationship between claimant
and Gene Ropp; the Referee found claimant's credibility was
"severely impaired" and that "Mr. Ropp's testimony should be given
the greater weight." The Referee seems to assume, as we understand
his analysis, that if one of the parties is not credible, the other
is to be believed. :

Our analysis is different. It is the burden of the alleged
employer, here Gene Ropp, to show that the Proposed and Final Crder
is incorrect. ORS 656.740(1). We assume for sake of discussion
that -an alleged employer could sustain that burden solely with his
or her own credible testimony. However, an additional item of evi-
dence in this case not discussed by the Referee is an investigative

report submitted by Marc Sncok, Field Representative for the
workers Compensation Department. It was based on interviews with
claimant and Mr. Ropp within a couple weeks after the alleged
enployment relationship and was written about a month after those
events. Were this report to be completely believed, the Proposed
and Final Crder would be unguestionably affirmed. However, there
is at least one known discrepancy in the report and the kalance is
at substantial variance with Mr. Ropp's testimony and somewhat
different than claimant's testimony.

While we do not accept the investigative report completely,
we ccnclude that it raises considerakle doubts with respect to Mr.
Ropp's testimony at the hearing. We, therefore, conclude that Mr.
Rcpp has failed to affirmatively show that the Proposed and Final
Crder is incorrect as required by ORS 656.740(1). It follows that
at all material times Cene Ropp was a subject, but noncomplying
employer and claimant was a subject employe.
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11
Claimant has the burden of proof on the issues of compensable

. injury, premature closure, extent of disability and SAIF's denial

"of his aggravation claim. On these issues the Referee's adverse

- finding regarding claimant's credibility is generally conclusive

and we affirm and adopt the relevant portions of the Referee's

order with the following additional comments.

"Claimant contends that his operation cf a jackhammer on June
30, 1980 resulted in back injury without specific trauma. Claimant
argues the medical evidence is unanimous in support of his claim.
Bowever, we find nothing in the medical evidence that causally
relates claimant's low back symptoms after June 30, 1980 to work
events of that date except recitation of claimant's hlstory to his
doctors, which gets back to the question of claimant's credibility.
There being no proven compensable injury, claimant's various argu-
ments. for claim reopening and for an- award for permanent disability
must fail.

111

The final issue is penalties and attorney's fees. Claimant
filed an aggravation claim on December 11, received by SAIF on
Cecember 12, 1980. Whether it was sufficient to prove aggravation
is not the question; it certainly was a proper aggravation claim.
SAIF apparently paid all interim compensation due, but did not
issue a denial of the aggravation claim until March 12, 1980, over
three months -later.

‘In Bell v. Hartman, 289 Or 447 (1980), the court held that
interim compensation need not be paid when a claimant is not a subk-
ject worker. Perhaps, by parity of reasoning, penalties for a late
denial cannot be assessed when a claimant is found to not be a sub-
ject worker. We have concluded above, however, that Gene Ropp did
not prove that he or claimant were exempt from the coverage of the
Workers Compensation Act. It follows that Bell v. Hartman, supra,
is not here relevant. '

- SAIF's denial was issued well beyond the 60 day limit. The
delay is unexplained and unjustified in this record. Based on the.
- criteria discussed in Zelda M. Bahler, 33 Van Natta 478 (1981),
reversed on other grounds, 60 Or App 20 (1982), claimant is
entitled to the maximum penalty of 25%. Although the "then due"
language of ORS 656.272(¢) admittedly creates some confusion in
this kind of case, we conclude the penalty should be assessed on
the interim compensation payable between the sixtieth day and the
. date of the denial. Also, for the reasons stated in Bahler,
assessment. of an attorney's fee is appropriate in this case.

CRDER

‘The Referee's order dated Cctoker 19, 1981 is modified. That
portion which set aside Proposed and Final Order No. 5%65-A is
reversed and that Proposed and Final Order is reinstated and
affirmed. Claimant is awarded a penalty for tardy denial of his
aggravation claim equal to 25% of the compensation due from
February 10, 1981 through March 19, 1¢81. Claimant's attorney is
awarded a fee of $250 for services rendered in connection with the

penalty 1ssue, payable by the SAIF Corporatlon. The remainder of
the Referee s order is afflrmed
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MARILYN GREGORY, Claimant WCB 81-3691
Robert N. Ehmann, Claimant's Attorney November 19, 1982
Wolf, Griffith et al., Defense Attorney Order on Review

Reviewed by Board Members Férris and Lewis.

Claimant seeks review of that portion of Referee Neal's order
which granted claimant 20% unscheduled permanent disability, sub-
ject to an offset for an overpayment of temporary total disability.
Claimant contends that the claim was prematurely closed or that the
claim should have been reopened for payment of time loss, or, in
the alternative, that claimant is entitled to a greater award of
permanent disability. Lastly, claimant contends that penalties
and attorney's fees should have been imposed for unreasonable
failure to reopen the claim and for unreasonable failure to deny
requests to reopen the claim.

There is a prellmlnary matter. Claimant enclosed a letter
from a physician with his opening brief and asked the Board to con-
sider it. The Board is unable to supplement the record on review
in the absence of stipulation by the parties. ORS 656.295(5), CAR
436-83-720(1). Such a request to consider additional evidence is
regarded as a request for remand to the Referee and must be
supported by a showing that, in the exercise of due diligence, the
evidence could not have been obtained prior to hearing. Robert A.
Barnett, 31 Van Natta 172 (1981). [Compare Edward Mcrgan, WCB Case
No. 80-00373, 34 Van Natta 1590 (decided this date), wherein we dis-
cuss the Board's authority to consider on review evidence which is
not admitted but is made a part of the record by an offer of proof,
where the Board disagrees with the Referee's ev1dent1ary ruling. ]
No such showing has been made here; therefore, we decline to remand
the case. ' ' ’

‘We adopt the Referee's order with the following comments.

We agree that claimant was medically stationary no later than
the date established in the Determination Order, which date was
affirmed by the Referee. We also agree that the insurer was not
required to reopen the claim based on the post-closure medical

reports. The medical reports indicate at most a need for addi-
tional medical services. It is not clear from the reports whether
the need for medical services relates to conditions arising from
the injury. It is very clear that no physician has attested to a
worsening of claimant's condition since issuance of the Determina-
tion Order. Nor has any physician authorized or indicated the need
for temporary total disability except as may be inferred from
suggestions that claimant may benefit from participation in a pain
clinic program. Claimant's reliance on Brooks v. D & R Timber, 55
Or App 688 (1¢82), is misplaced because the proposed tests were not
necessarily for a compensable condition and, in any event, it does
not appear that the tests required time loss. Claimant is eligible
for medical services under ORS 656.245 for conditions arising from
his injuries, and there is no need to reopen her clalm simply to
pay for medical services.

-1585-



_ " With respect to penalties, the insurer's refusal to reopen the
claim was not unreasonable, therefore, no award of penalties on
that ground is warranted. The insurer failed to deny either of
claimant's two requests to reopen her claim made while a hearing
request was pending on premature closure. Under the Board's hold-
ing in Harold Metler, 34 Van Natta 710 (1982) we would impose a

‘penalty and attorney's fees. However, Harold Metler had not been
decided at the time of the insurer's failure to deny herein, and
the insurer legitimately relied upon the Court of Appeals' holding
in Vandehey v. Pumilite Glass & Building Co., 35 Or App 187 (1978),
for its belief that it was unnecessary to deny the requests to
reopen the clalm.

ORDER

'~ The Referee's order dated March 23, 1982 is affirmed.

CAROLYN J. HAGGARD C1a1mant WCB 80-03446
D.S. Denning, Jr., Claimant's Attorney ' November 19, 1982
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members Barnes and Ferris.

Claimant requests review of Referee Leahy's order which found:
(1) that the February 27, 1980 Determination Order was not prema-
turely issued; (2) that the issue of permanent disability could not
be considered because it was not raised until March 10, 1982 (the
date of hearing) which was more than one year from the date of the
Determination Order; and (3) alternatively, that. claimant suffered
no permanent disability as a result of her compensable March 22,
1979 neck injury.

Whether the issue of permanent disability was properly raised
would depend upon application of Lucy (Froyer) Anderson, 34 Van
Natta 1249 (1982), and Donald K. Shaw, 34 Van Natta 1260 (1982).

We conclude it is unnecessary to reach this issue in view of our
conclusion on the merits..

We affirm and adopt those portions of the Referee's order
finding no premature claim closure and finding claimant did not
prove entitlement to an award for permanent disability as a result
of her minor neck strain injury.

ORDER

\

The Referee's order dated April 7, 1982 is affirmed.
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JOE HOLMES, JR., Claimant Own Motion 81-0034M
Peter Hansen, Claimant's Attorney November 19, 1982
SAIF Corp Legal, Defense Attorney Own Motion Order on Reconsideration

The Board issued an Own.Motion Order on October 8, 1982 which
denied claimant's request for reopening based on the evidence that
he had retired from the labor market. We based this decision on
the rationale in Vernon Michael, 34 Van Natta 1212. Claimant has
requested that we reconsider this conclus1on based on a report of
Dr. Kiest dated December 8, 1980.

We conclude that claimant has failed to show entitlement to
compensation for temporary total disability. Our Own Motion Order
of October 8, 1982 shall remain in effect.

IT IS SO ORDERED.

LOIS KLEINHANS, Claimant WCB 81-08304

Frohnmayer et al., Claimant's Attorneys November 19,.1982
Alan Ludwick, Defense Attorney Order on Rev1ew

Reviewed by Board Members Barnes and Ferris.

Claimant requests review of Referee Brown's order which upheld
the SAIF Corporation's denial of compensability for claimant's neck
problems subsequent to her September 30, 1980 auto accident.

Claimant first injured her neck on February 15, 1982 while
moving a desk in the course of her employment. She was treated by
Dr. Blandino, a chiropractor, who diagnosed her injury as acute
cervical/dorsal strain syndrome and nerve root compression at the
C 4-5 and T 4-5 levels. Dr. Blandino and his partner, Dr. Ladwig,
treated claimant with manipulative and other physical therapy on a
fairly regular basis over the next six months. Dr. Ladwig reported
that claimant was approaching a medically stationary status on
September 29, 1980.

On September 30, 1980 claimant was involved in an automobile
accident and was seen on October 8, 1980 by Dr. Ladwig for "acute
manifestations relating to that accident." Following this examina-
tion, Dr. Ladwig recommended closing claimant's workers compensa-
tion claim.

_ Claimant was examined by Dr. Narus, a neurologist, on October
13, 1980. He believed that claimant's symptoms were related to her
on-the-job injury.  Claimant, however, failed to tell Dr. Narus
during this first examlnatlon about her auto accident two weeks
earller.

Dr. Narus referred claimant to Dr. Saez, a neurosurgeon, who
performed a cervical myelogram in June of 1980. The myelogram
revealed a hypertrophic ridge at C 5-6 with nerve root impingement
on the left side at the C6 level. Dr. Saez performed corrective
surgery on claimant's neck on July 7, 1981. It was Dr. Saez's
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opinion that claimant's neck pain and nerve root irritiation and
impingement were the result of her occupational injury and not
caused by the auto accident. Dr. Saez states in his October 27,
1981 letter to claimant's attorney:

"While it may be argued that the motor
vehicle accident at least temporarily 1led
to an exacerbation of her symptoms, I do
not feel that the exacerbation was of such
severity as to have mandated operation
merely as a direct consequence of the trauma
sustained in the MVA [motor vehicle
accident]. Notice that there was a rather
long interval still elapsing between the
motor vehicle accident and the surgical
intervention itself which suggests that the
aggravation of symptoms by the MVA could
not, beyond a point, be any longer
distinguished as separate and beyond the
‘underlying stream of symptoms that Lois had
already experienced since the original
occupational injury.

"It is therefore my opinion that the

| -~ eventual surgical treatment given Lois would
have probably been necessary even if the
motor vehicle accident had never occurred."”

The only significant medical evidence indicating that claim-
ant's neck problems follow1ng the auto accident may not have been
related to her on-the-job injury was the short note by Dr. Ladwig,
dated November 14, 1980, in which he recommended that claimant's
workers compensation claim be closed. This statement was not
elaborated upon by Dr. Ladwig and was made prior to the myelogram
and examinations of Dr. Narus and Dr. Saez.

The Referee gave little weight to the opinion of Dr. Saez
because he found it to be based on a "faulty, incorrect, and incon-
sistent history." The Referee placed considerable emphasis on the
fact that Dr. Saez apparently believed that claimant's left arm
symptoms had been present since the original injury but, according
to the Referee, there was no mention of left arm problems until
after the auto accident.

The significance of claimant's radiating left arm symptoms was
‘that they were indicative of cervical nerve root compression. How-
ever, Dr. Blandino noted greater loss of cervical range of motion
on the left side than the right and diagnosed cervical nerve root
compre551on 1n his first examination following the original injury.

SAIF presented no medical evidence contradicting this original
diagnosis of nerve root compression. We find that Dr. Saez had
knowledge of sufficient facts relating to both incidents on which
to base his opinion.
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The Referee also found that different parts of the body were
involved in the original injury than in the subsequent auto
accident. He apparently based this conclusion on the fact that Dr.
. Blandino diagnosed claimant's original injury as nerve root com-
pression at the C 4-5 level and Dr. Saez later found claimant's
problem to be located one vertebra lower. ‘

Dr. Saez had the benefit of a myelographic examination which
Pr. Blandino did not. The X-rays taken by Dr. Blandino revealed no
structural abnormalities whatsoever. Thus his diagnosis was based
entirely on examination, claimant's reported symptoms, and range
of motion and sensation testing. Dr. Saez reviewed Dr. Blandino's

report and did not find that different body parts were involved in
the two incidents. '

We conclude that claimant's continuing symptoms following the
auto accident and the need for surgery were compensable conse-
quences of her occupational injury.

Our conclusion is not any form of endorsement of the oft-
repeated argument in claimant's brief that the Referee "ignored"
the evidence. Cuite the contrary, we believe the Referee engaged
in the proper process of weighing the evidence. See Edwin A.
Bolliger, 33 Van Natta 559 (1981), aff'd, 58 Or App 222 (1982).
The fact that we have engaged in the same process and come to a
.different conclusion proves only that reasonable persons can

differ, not that anybody "ignored" anything.
ORDER

The Referee's order dated May 6, 1982 is reversed and claim-
ant's claim is remanded to the insurer for payment of benefits.

Claimant's attorney is awarded $1500 as a reasonable attor-
ney's fee for services rendered at the hearing and on Board review,
to be paid by SAIF Corporation.
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EDWARD MORGAN, Claimant . WCB 80-00373
Welch, Bruun et al., Claimant's Attorneys November 19, 1982
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members Barnes and Ferris..

Claimant requests review of Referee Leahy's order which upheld
the SAIF Corporation's denial of his aggravation claim and refused
to allow interim compensation, penalties and attorney fees,

On July 30, 1982 the Board issued an Interim Order of Remand
in this case, instructing the Referee to enter a supplemental order
indicating which exhibits were admitted and which exhibits were not
admitted, since SAIF initially raised a question in its brief
regarding the record transmitted to the Board for review. The
Referee was instructed to specify his basis for the exclusion of
any exhibits.

On August 10, 1982 the Referee issued a Supplemental Order on
Remand. The Referee stated in that order that Exhibits 1 through
80 were admitted, with the exception of Exhibits 69 and 70. There
is no explanation of why Exhibits 69 and 70 were excluded other
than a statement that "claimant objected to them" and a reference
to the September 4, 1980 letter from claimant's counsel,

1

We believe that the Referee was in error in not admitting

Exhibits 69 and 70, and we have considered them in our review of
this case.

It has been held that the Board has no authority to consider
evidence not part of the record, the only apparent alternative
being to remand a case to a Referee for further development. Brown

v. SAIF, 51 Or App 389 (198l1); Gallea v. Willamette Industries, 56
Or App 763 (1982). We do not interpret either of those cases as

standing for the proposition that the Board is required to remand a
case to a Referee when the evidence in question has been presented
to the Referee and transmitted as part of the record for purposes
of review, although not actually admitted by the Referee based upon
an evidentiary ruling. Such evidence, although not admitted, 1is
nevertheless part of and included in the record. See Penifold v.
SAIF, 49 Or App 1015 (1980); Neely v. SAIF, 43 Or App 319 (1979).
Consideration of such evidence would, therefore, not entail going
"outside" of the record made before the Referee.

ORS 656.295(5) specifically provides that if the Board deter-
mines that "a case has been improperly, imcompletely or otherwise
insufficiently developed or heard by the Referee, it may remand the
case to the Referee for further evidence taking, correction’or
other necessary action." (Emphasis added.) We do not believe that
this case has been improperly, incompletely or insufficiently
developed such that a remand for further evidence taking is neces-
sary. We merely disagree with the Referee's refusal to allow
admission of Exhibits 69 and 70, which are part of and contained in
the record.
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We recently addressed this issue to a limited extent in Fred
Hanna, 34 Van Natta 1271 (1982). 1In that case SAIF tendered two
exhibits which the Referee refused to admit based on OAR
436-83-400(3). We ruled that the Referee in that case erred in not
admitting the exhibits, and we considered them upon review of the
case without remanding the matter for the purpose of admission of
the exhibits by the Referee. We do not believe Brown, Gallea or
ORS 656.295(5) requires the Board to remand a case to the Referee
merely for the purposes of admission of evidence already contained
in the record whenever the Board disagrees with the Referee's
evidentiary ruling regarding admissibility. Such a procedure would
serve no purpose other than to delay the ultimate resolution of a
case. In fact, it has long been Board policy to include all exhi-
bits, whether admitted or not, as part of the record in deference

to the possibility of some higher rev1ew1ng body disagreeing with
any evidentiary ruling.

~ Moving from the general to the specific, as we noted in our
Interim Crder of Remand, we do not agree with claimant's counsel's
objections to Exhibits 69 and 70. We feel that there was consider-
able confusion regarding the purpose for which the record was left
open for, and what evidence would be accepted prior to closure.
The Referee himself indicated in his letter of September 16, 1980
that he had not signed the stipulation which the parties had
entered regarding the submission of additional evidence and that,
since claimant had the right to submit additional medical reports,
SAIF should have the same right. Yet, in his Supplemental Order on
Remand, the Referee indicated that the additional reports offered
by SAIF were not admitted.

One of the significant issues in this case concerns the
accuracy of the diagnosis of arachnoiditis made by Dr. Hoos. Once
the decision to leave the record open for receipt of additional
evidence had been made, justice required that all information rele-
vant to that diagnosis should have been accepted if generated prior
to the time set for closure of the record. As we stated in our
order remanding this case, "[W]le regard the search for truth to be
more important than the tactics of the parties." We conclude
claimant's objections to EXhlbltS 69 and 70 are tactical in nature
only.

II

Turning now to the issue concerning the aggravation claim, an
accurate summary of the involved history of this claim is contained
in Referee Neal's order of March 31, 1978 and will not be repeated
here. The sole issue at that hearing was the extent of claimant's
disability. Referee Neal, in essence, concluded that, even though
the claimant was apparently disabled to a certain extent, his prob-
lems could not be said to be the result of his industrial 1njury as
opposed to functional and motivational problems. Referee Neal's
order was affirmed on review by the Board. Edward Morgan, 26 Van
Natta 111, 26 Van Natta 194, 26 Van Natta 699 (I978j.

Claimant subsequently began treating with Dr. White, a psychi-
atrist, Dr. Brothers, an orthopedist, and Dr. Hoos, a neurologist,
all in Tennessee. Dr. White, in his report of August 7, 1979,
indicates that an incident took place on that day in which he
believed claimant was attempting to "manipulate" him into agreeing
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to authorize chiropractic treatment and a live-in housekeeper

(claimant's daughter). Dr. White refused to do so and recommended

that he return to Dr. Hamilton. Claimant did not return to Dr. .
White, nor did he see Dr. Hamilton.

‘Claimant was examined by Dr. Hoos on August 13, 1979. Dr.
Hoos reported on September 24, 1979 that claimant was suffering
from arachnoiditis, directly related to his 1975 myelogram. Dr.
Hoos indicated that he had no access to any previous medical
reports and that a confirmation of his diagnosis could only be made
by repeat myelography, which was contraindicated since it could
worsen claimant's condition. It is clear that Dr. Hoos' report was
based in large part on a history taken from the claimant.

" Dr. Brothers reported on November 14, 1979 that claimant's
condition from an orthopedic standpoint was stationary and that he
would require no further medical treatment. He indicated that he
had no way of determining if claimant's condition had worsened

since 1979 since he examined him only on one occasion in August of
1679, but that he did not find claimant's condition to be worsened
based on that one examination. On November 20, 1979 Dr. Hoos
reported that he saw claimant "on a single occasion for electro-
myographic studies", but could not document "any ‘deterioration in
his condition except by what he told me."

" On January 8, 1980 Dr. Brothers reported that he had reviewed
medical records provided by claimant's attorney. Dr. Brothers
stated: ‘

"In these records, I find evidence of the
exact same findings that I discovered on my
examination of Mr. Morgan of August 13,
1979. Thereafter, I concluded there has
been no sukbstantial or even slight worsening
of his condition. . . considering the
physical findings in 1977 and the physical
findings in 1979."

Dr. Brothers reiterated this opinion in his report of January
30, 1980, but did state that he considered Dr. Hoos more capable of
evaluating electromyelographic changes from 1977 to 1979 since he
had no expertise in that area. Dr. Brothers was apparently not
aware that Dr. Hoos had never seen the earlier electromyelographic
studies. Dr. Brothers continued to maintain that claimant's condi-
tion had not worsened from the standpoint of his physical findings.

Exhibit 69 is a report from Dr. Seres of the Northwest Pain
Center. Dr. Seres was apparently asked by SAIF for his opinion
concerning Dr. Hoos' findings and diagnosis. Dr. Seres states that
nowhere in any of the medical reports are the specific electromyo-
gram findings stated and that Dr. Hoos fails to provide information
regarding any specific worsening from that standpoint. Dr. Seres
also explains that accurate electromyographic studies require the
patient's cooperation, i.e., that if the patient refuses to cooper-
ate by contracting the muscles being tested, a decrease in the vol-
tage activity would result. Dr. Seres also took issue with Dr.
Hoos' diagnosis of arachnoiditis, based on the facts that the
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necessary denervation documentation was not provided and claimant
had not demonstrated an increased loss of motor function, as would
be expected with arachnoiditis. Even i1f claimant did have
arachnoiditis, Dr. Seres felt the cause and effect relationship to
claimant's myelogram would be impossible to establish.

The Referee chose to rely on the reports of Dr. Brothers,
since Dr. Hoos failed to provide any understandable reasons for his
conclusions. The Referee also found that claimant was not persua-
sive in his testimony. We agree with the Referee. We also find
the opinion of Cr. Seres to be more persuasive than that of Dr.
Hoos.

111

We also agree with the Referee on the penalty issue. Although
time loss was not paid within fourteen days of the claim, the medi-
.cal reports in SAIF's possession do not verify inability tc work.
The only report that could be so construed is the November 14, 1979
report of Dr. Brothers. However, Dr. Brothers indicated in that
report that he found claimant toc be stationary, and was unable to
verify a worsening of his condition. Claimant has, therefore,
failed to establish a '"medically verified inability to work result-
ing from the worsened condition." ORS 656.273(6).

In light of the availakle medical reports at the time of and
subsequent to claimant's aggravation claim, we cannot say that
SAIF's denial was unreasonable. ,

ORDER

The Referee's order dated Septemker 2, 1981 is affirmed.

. MYRTLE DeFRIESE RITCHEY, Claimant ' WCB 80-01904
Olson, Hittle, et al., Claimant's Attorneys November 19, 1982
Schwabe, Williamson et al., Defense Attorneys Order on Review

Reviewed by Board Members Barnes and Ferris.

Claimant requests review of Referee Mannix's order which found
her to be entitled to an award of 75% unscheduled permanent partial
disability, that being an increase of 65% over and above the
February 5, 1980 Determination Order. Claimant contends that she
is permanently and totally disabled, while the employer contends
that the Referee's award was correct.

We adopt the Referee's findings of fact as our own.

We affirm and adopt the Referee's order except those portions
of it which seem to imply that a claimant who is capable of some
type of part-time work is necessarily precluded from receiving an
award for permanent total disability. The appellate courts have
indicated a variety of views on the question of whether inability
to work full-time, but ability to work part-time, is or is not
incapacitation from regularly performing work at a gainful and
suitable occupation within the meaning of ORS 656.206(1)(a). On
the one hand, cases like Hill v. SAIF, 25 Or App 697 (1976), and
Brown v. Balzer Machinery Co., 20 Or App 144 (1975), seem to sug-
gest that ability to work part-time precludes an award for perma-
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nent total disability. On the other hand, cases like Livesay v.

SAIF, 55 Or App 390 (198l1), and Cooper v. Publishers Paper Co., 3
Or App 415 (1970), seem to suggest the contrary.

In any event, we do not find it necessary to reach the issue
of the legal effect of residual ability to work part-time only
because we are not completely persuaded that claimant has estab-
lished that she.cannot work full-time. Some physicians and voca-
tional rehabilitation counselors believe .claimant is capable of
working at a level considerably beyond that found by other medical

and vocational experts. See, for example, the numerous reports of
Drs. Seres, Buza and Pasquesi.

Given the debatable nature of claimant's re51dual work capa—
city, we kelieve that it is incumbent upon her to demonstrate ade-
quate motivation pursuant to ORS €56.206(3). As the Referee noted,
claimant has failed to do so. C(Claimant's motivation seems to be
borderline at kest. She has applied for scme jobs, but refused to
accept a job offered to her by her employer that probably would
have been within her physical restriction because she felt that it
would be "boring." The medical examiners are nearly unanimous in
their opinions ‘concerning claimant's lack of motivation and the
secondary gain factors that are present. 1In view of these facts,
we do not believe that claimant was relieved of the requirements
of ORS 656.206(3). 1In fact, we believe it to have been all the
more necessary for her to comply with that statute. She has failed
to do so and we, therefore, affirm the order of the Referee.

ORDER

The Referee's order dated January 29, 1982 is affirmed.

'CARLTON A. SPOONER, Claimant WCB 80-11400
Goldberg & Mechanic, Claimant's Attorneys November 19, 1982 .
Wolf, Griffith et al., Defense Attorneys Order on Reconsideration

Rank1n McMurry et a1 , Defense Attorneys

"~ The Board issued its Order On Review herein on September 3,
1982. On September 15, 1282 the Board abated its order to allow

for reconsideration following receipt of additional correspondence
from the parties.

The Board's Order On Review affirmed and adopted the Referee's
order which found claimant suffered a new injury on September 23,
1260 and found Diamond International to be the responsible
employer. Diamond International argues that the Board should make
a- finding that claimant suffered only a temporary aggravation as a

result of his 1980 injury and that any additional benefits to which

claimant may be entitled following his release from the hospital as
a result of that injury, should be the responsibility of Wausau
under the 1968 claim.

After reconsideration, the Board reaffirms and readopts its
order, With regard to the issue of whether claimant suffered only
a temporary aggravation of his preexisting condition, we would
agree with claimant and Wausau, who argue that the issue at the
hearing was confined to a determination of responsibility for the
1980 injury. Whether or not claimant suffered a temporary, as
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opposed to a permanent, worsening of his condition as a result of
: the 1980 injury, and who is responsible for claimant's residuals
following his release from the hospital, are questions that each
' - party should have a full and fair opportunity to present evidence
on. In this regard we note that an employer/insurer always has
the option of denying continuing responsibility for a claimant's
condi- '
tion.

Considering the amount of confusion over just what was at
issue at the hearing, and what was litigated, this method will
allow each party to develop and litigate its case. Undoubtedly
this will result in a second hearing following closure of the 1980

claim, but that appears to be the method that most comports with
substantial justice.

ORDER

On reconsideraton of the Board's September 3, 1982 Order -on
review, the Board adheres to its former order.

- EDWARD GREVE, Claimant ' Own Motion 81-0026M
) Emmons, Kyle et al., Claimant's Attorneys November 23, 1982
‘ SAIF Corp Legal, Defense Attorney : Own Motion Order and Determination

Claimant, by and through his attorney, has requested the
Board to exercise its own motion authority and grant him
additional compensation for time loss and for permanent partial
disability for conditions resulting from his March 1, 1961 right
knee injury. Claimant's aggravation rights have expired.

Attached to claimant's request were medical documents in
support of his request. Dr. Woolpert indicated that claimant's
current disability continues much as it was before. Claimant's
right knee disability is marked but unchanged over the past two
years. Claimant's back disability is moderate and, in Dr.
Woolpert's opinion, related to his knee injury due to the stress
placed on it with activity. Claimant is limited to sedentary
work. SAIF Corporation has advised the Board that it opposes
reopening of the claim as claimant's condition has not appreciably
changed since 1978. Claimant has received awards totaling ©0%
loss of the right leg.

~ After thorough consideration of the evidence before it, the

Board concludes that claimant has failed to show a worsening of
sufficient degree to justify reopening his claim. We also
conclude claimant has received adequate compensation for his right
leg disability. However, claimant has never been compensated. for

) - his back disability. Under the authority granted us in ORS

. 656.278, we conclude claimant is entitled to an award of

compensaticn for his back disability. Based on a comparison of
this case with the numerous others the Board has rated in the
past, we conclude claimant would be properly compensated with an
award for 15% unscheduled low back disability. :
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ORDER

Claimant is hereby granted compensation for 15% unscheduled
low back disability for residuals of his March 1, 19€1 industrial
injury. :

Claimant's attorney is entitled to a reasonable attorney's
fee equal to 25% of the increased compensation granted by this
order, nct to exceed $600.

ROBERT A. LUCAS, Claimant o Own Motion 82-0244M
SAIF Corp Legal, Defense Attorney November 23, 1982
Own Motion Order

The Board issued an order on November 10, 1982 referring the
above-entitled claim to hearing due to SAIF Corporation's failure
to accept or deny claimant's request for medical treatment. It
has been brought to our attention that this is a pre-1966 claim
and that claimant does not have continuing rights to medical
services. Claimant's sole remedy is to request own motion relief
both with respect to the medical services and to his entitlement
to time loss benefits.  We are hereby rescinding our Own Motion
Order Referral For Hearing and will consider claimant's
entitlement to both medical services and time loss under the
provisions of ORS 656.278. -

Should the claimant or SAIF Corporation desire to provide us
with any additional medical reports in support of their positions, ‘
we would ask that they do so in the near future.

. IT IS SO ORDERED.

CHARLES MADDOX, Claimant WCB 80-01116
Olson, Hittle et al., Claimant's Attorneys November 23, 1982
SAIF Corp Legal, Defense Attorney Order on Remand

On review of the Board's order dated December 7, 1981, the
Court of Appeals reversed the Board's order.

Now, therefore, the above noted Board order is vacated, and
this claim is remanded to the carrier for acceptance and payment
of beneflts in accordance with law.

IT IS SO‘ORDERED.

ERIC S. YOUNGFELLOW, Claimant ‘ WCB 82-02890,82-02071 & 81-1G085

Welch, Bruun & Green, Claimant's Attorneys November 23, 1982
Tooze, Kerr et al., Defense Attorneys Order of Dismissal

Noreen K. Saltveit, Defense Attorney
Wolf, Griffith et al., Defense Attorneys

v A request for review, having been duly filed with the Workers
Compensation Board in the above-entitled matter by the claimant,
and said request for review now having been withdrawn, '

IT IS THEREFORE ORDERED that the request for review now
pending before the Board is hereby dismissed and the order of the
Referee is final by operation of law.
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LEON E. COWART, Claimant WCB n/a

Galton, Popick et al., Claimant's Attorneys November 24, 1982
Earle Lambert, Attorney Order Approving Third Party

Alex K. Ginsberg, Attorney Settlement

This matter has come before the Board on appllcatlon of both
SAIF Corporation and claimant concerning a dispute over the settle-
ment of a third party action. The parties have characterized the
dispute as one arising under ORS 656.593, requesting the Board to
order a proper distribution pursuant to that statute. We conclude
that the present matter is more properly viewed as arising under
ORS 656¢.487, that is, that claimant is petitioning the Board to
exercise its authority to approve a settlement of claimant's acticn
against the third party tortfeasor which has been negotiated with
the third party insurer. - SAIF, as the industrial insurer, has
refused to approve the settlement because of a disagreement with
claimant's proposed apportionment of the settlement proceeds.

Claimant was injured in a motor vehicle accident while working
in the course of his employment for K-Lines, Inc., insured by SAIF.
Claimant elected to pursue an action against the third party. -«
Claimant's wife filed a:complaint in her own behalf, alleging lcss
of consortium as a result of the motor vehicle accident.

The third party insurer has offered a policy limits settlement
of $65,000 in satisfaction of the actions brought by claimant and
his wife. Claimant proposes allocating $50,000 of the settlement
proceeds to satisfy his action and the remaining $15,000 in satis-
faction of his wife's action for loss of consortium. SAIF is
opposed to this allocation of the settlement proceeds on the ground
“that the $50,000 settlement between claimant and the third party
insurer will result in SAIF's recovering less than the full amount
of compensation benefits paid to claimant.

Nothing in the statutes governing third party actions guaran-
tees or even contemplates that an industrial insurer will always
have its statutory lien fully satisfied out of the proceeds of a
third party recovery. " Indeed, our experlence is just the opposite.
Many third party recoveries do not result in the industrial insurer
recovering in full the compensation benefits paid. Cf. James H.
Roberts, 34 Van Natta 1603 (decided this date). The question for
purposes of ORS 656.587 is only whether the $50,000 settlement
between claimant and the third party insurer is reasonable. We
think that whether this settlement amount will result in full or
only partial reimbursement to SAIF, as the industrial insurer, 1is
a relatively minor facet of the determination of reasonakleness.

~ Considering the present circumstances as presented by the
parties' submissions to the Board, we find the proposed settlement
of claimant's third party action for $50,000 to be reasonable.

" ORDER

‘Pursuant to ORS 656.587, the Board approves settlement of
claimant's cause of action against the third party herein for the
sum of $50,000.
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JOHN DENTON, Claimant ‘ ' WCB 81-08510
Clinton D. Simpson, Claimant's Attorney November 24, 1982 .
George Goodman, Defense Attorney Third Party Distribution Order

This claim is before the Board for resolution of a dispute
concerning the proper distribution of the proceeds of a third party
recovery. ORS 656.593(1). The main issue is the extent of the
insurer's lien for reasonably to be expected future expenditures
for compensation and other costs of the claim. ORS 656.593(1)(c).

Claimant was compensably injured on January 24, 1978. He sus-
tained. a crushing injury to both legs, which resulted in an above-
the-knee amputation of his left leg. His right leg was severely
fractured with extensive soft tissue injury. After amputation
claimant was fitted with a left above-the-knee prosthesis.

The claimant elected to pursue a third-party products liabil-
. ity claim against two manufacturers of the equipment involved in
the industrial accident. Settlement was made with both defendants,
the total settlement being $275,000. Prior to settlement, EBI Com-
panies, the compensation carrier, claimed that it had paid workers
compensation benefits to or in behalf of claimant in the amount of
$55,630.84. EBI also was claiming $40,361 for future expenditures.

* Following the settlement, EBI was paid $55,630.84 as reim-
bursement for expenditures made up to that time. A written agree-
ment entitled "Stipulation and Agreement", signed by claimant's
attorney, counsel for EBI and an authorized representative of ERI,
recites that EBI was to ke paid §55,630.84 "in satisfaction of
[its] lien for expenses advanced on behalf of [claimant]." The
stipulation also recites that $45,000 was to be placed in a special
raccount pending resolution of the dispute concerning the proper
distribution of the proceeds and further provides that EBI "claims

a lien in said settlement in the sum of . . . $40,361 for expected
future expenditures."

EBI is now claiming a lien of approximately $68,545 against
the remaining proceeds of the third-party recovery. This figure
represents $24,700.11 in temporary and permanent disability compen-
sation, and $43,844 in anticipated medical expenses, and is the
amount claimed after deduction of the aforementioned sum already
paid to EBI ($55,630.84) pursuant to the terms of the stipulation.

Of the $24,700.11 c¢laimed for disability compensation,
$21,988.34 represents an amount of reimbursable temporary total
disability benefits paid to claimant and other costs incurred by
claimant while enrolled in an authorized program of vocational
rehabilitation. See ORS 656.728(3). ERI failed to include these
reimbursable expenditures as part of its lien against the settle-
ment proceeds, as the lien was represented according to the terms
of the Stipulation and Agreement.

Claimant contends that EBI is estopped from claiming these
amounts as part of its lien, by virtue of the fact that prior to
the settlement of claimant's third-party action EBI expressly
represented its lien for expenditures to date and anticipated
expenditures to be in particular amounts, as set forth above; and
- that in reasonable reliance upon this representation, claimant
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entered into a settlement of his third-party action for the afore-
mentioned sum. Claimant contends that if EBRI had disclosed the
full amount of its lien against the third-party recovery, he would
not have settled his cause of action against the third-party defen-
dants for $275,000. EBI's position on the estoppel argument posed
by claimant is that claimant's attorney was aware of the fact that
a detailed analysis of the anticipated future expenditures had not
been accomplished when the $40,361 figure was quoted.

The explanation for EBI's failure to include the amounts of
reimbursable benefits pald to or in behalf of claimant as part of
its initial assessment is that:

"It is not a policy of EBI Companies to
reserve a file for temporary total
disability benefits paid that [are]
ultimately reimbursed by the Workers'
Compensation Department while ah injured
worker is enrolled in an authorized
vocational rehabilitation program."”

We need not decide claimant's estoppel argument based upon
oral representations made by EBI's representative(s) prior to
settlement of claimant's action against the two third-party
defendants, because we find that EBI is bound by the terms of the
Stipulation and Agreement representing

its actual expenditures to be $55,630.84 and its anticipated future
expenditures to be $40,361. Since EBI has already recovered that
portion of its lien for "expenses advanced on kehalf of [claimant]"
pursuant to the terms of the stipulation, the most that EBI can
recover from this proceeding is $40,361 for future expenditures as
set forth in the stipulation.

To the extent that EBI incurred claim costs for reimbursable
benefits paid to or in behalf of claimant prior to execution of the
stipulation, EBI has waived recovery of such claim costs. These
costs represent liquidated amounts of which EBI was aware, or
should have been aware, at the time it entered into the stlpulatlon
with claimant and his attorney.

"EBI's expenditures‘relating to claimant's enrollment in a
vocational rehabilitaticn program which were incurred after execu-
tion of the stipulation are amounts which EBI is entitled to
recover from the proceeds of the third-party recovery, but only to
the extent that all amounts recoverable by EBI as reasonably
anticipated future expenditures do not exceed the stipulated sum of
$40,361. Regardless of whether EERI recovers any part of the reim-
tursable benefits paid to or in behalf of claimant from the pro-
ceeds of the third-party recovery, EBI is obligated to reimbkburse
the Workers Compensation Department for all such expenditures paid
to EBI pursuant to ORS 656.728(3). EBI's waiver of the recovery of
these expenditures by the terms of the Stipulation and Agreement is
not tinding upon the Department, and the Department is obligated to
recover these expenditures from EBI. Cf. ORS 656.593(1)(c).

The major dispute about the distribution of the proceeds of
the third-party recovery concerns the insurer's claim for futuxe
expenditures for treatment of claimant's right leg and_ foot,
mechanical low back pain due to the amputation, a possible need
for surgical revision toc relieve ongoing problems with the stump
of claimant's left leg, and personal stump care and accessories.
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The carrier is claiming $25,000 for replacement of claimant's
left leg prosthesis, and $2,925 for prosthesis maintenance. The
claimant does not contest these claim expenditures but does contest
the expenditures claimed for the above-referenced care and treat-
ment. Although claimant concedes that EBI will incur future expen-
ditures for replacement of claimant's leg prosthesis and prosthesis
maintenance, claimant has taken issue with the amounts claimed by
EBI based upon the language of ORS 656.593(1) (c), which provides
that a paying agency is to be paid and retain "the present value of
its reasonably to be expected future expenditures." Claimant con-
tends that EBI is required to reduce to present value the future

reserve that it seeks to withhold, based upon available investment
interest rates. Claimant previously requested that the Board
require EBI to provide him with all available documents indicating
the interest rates that EBI has been able to obtain on invested
money, for long and short term investments, from January 1, 1975 to

the present. The Board denied clalmant s request for production of
this information.

The Board holds that the language of ORS 656.593(1)(c) does
not require the paying agency to recalculate the present value of
its reasonably to be anticipated future expenditures based upon
available investment interest rates. The statute is satisfied if
the paying agency establishes to a reasonaktle certainty that there
will be future claim expenditures, and what the extent of those
expenditures will be. LeRoy R. Schlecht, 32 Van Natta 261, 262
(1981), 33 van Natta 475 (1981), 33 Van Natta 620 (1981).

- .Claimant has not taken issue with the projected amounts
claimed. by EBI for replacement of claimant's leg prosthesis and
‘prosthesis maintenance, other than to contend that these amounts
must be reduced to their "present value." Since we reject this
contention, and there has been no contrary evidence concerning the
amounts required for these expenditures which, as claimant con-
cedes, will be incurred, we will allow EBI to recover these amounts
from the proceeds of the thlrd—party settlement.

In support of its claim of future expenditures for claimant's
right leg and foot treatment, EBI has submitted a consultation
report from Dr. Thomas P. Cochran, indicating that ". . . it is
reasonable to assume the patient will intermittently experience
some right leg and foot problems which would require an intermit-
tent evaluation. I would suggest this could be approx1mated by
perhaps $100 to $200 of medical care per year over the ensuing
years until the patient reaches retirement age of 65." EBI claims
intermittent care at $150 per year for the next 39 years, for a
total of $5,850.

~In a letter from L. Phaon Gambee, M.D., an orthopedic surgeon,
the statement was made that "“[i]t would be then within reasonable
medical probability that no further treatment will be required in
this area [claimant's right foot and right lower extremity]." In a
letter report from Robert C. McKillop, M.D., an opthopedic surgeon,
reviewing the other medical reports in support of the insurer's
claim for lien, the statement is made that "I generally agree with
the remarks that were made", in reference to the estimate of future

medical expenditures made by the other two physicians.
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Dr. McKillop's letter does not add anything to the opinion of
Dr. Cochran or Dr. Gambee concerning the claim for expenditures or
treatment of claimant's right lower extremity, since he states his
agreement with two opinions which, in our view, are in opposition
to one another. Furthermore, Dr. McKillop offers little explana-
tion for his general agreement with other opinions, except to say
that inflation should ke taken into account in estimating future
expenditures. As to the other disputed anticipated expenditures
claimed by EBI, Dr. McKillop's statement offers no assistance.

In an affidavit, claimant indicated that although he has had
occasicnal pain in his right leg, he has not required medical
treatment or evaluation of his right leg for approximately two
years, and that there has keen no change in the condition of that
leg for at least that period.

We find that EBI has not established to a reasonable certainty
that there will be any future expenditures necessitated on account
of the injury to claimant's right lower extremity, including his
right foot, and, therefore, its claim for this anticipated future
expenditure will not be allowed.

In support of its claim for future expenditures due to the
possible need for surgery inveolving the stump of claimant's left
leg, EBI relies upon Dr. Cochran's report that due to a distal .
exostosis, "[tlhere certainly is potential for persistent ongoing
stump problems though surgical revision would be unlikely to be
needed more than once." Dr. Cochran also indicated that if great
care was taken by the patient and by the prosthetist in insuring

adequate fit of claimant's prosthesis, any potential stump problems
could be obviated or kept to a minimum.

14

Cr. Gambee doubted that claimant would require an amputation
revision because the thigh amputation was relatively high and
because he did not foresee claimant to be a prosthesis wearer but
rather a crutch walker. 1In his affidavit, claimant stated that the
stump of his left leg had been basically stable for approximately
two years, that he had been having no particular problem with it,
and that no doctor had advised him that he would need surgery.

We conclude that EBI's claim for future expenditures due to
anticipated surgery involving the stump of claimant's left leg has
not been established to a reasonable certainty, and the $2,500

estimated cost of surgery, claimed as an anticipated future expen-
diture, is, therefore, not allowed.

EBI's claim for future expenditures for claimant's personal
stump care and accessories, in the amount of $150 per year, for a
total of $5,6850 for the next 39 years, is almost totally unsup-
ported. The only indication that claimant will incur any such
significant expense is in Dr. Cochran's letter report. After
stating that the total costs for prosthetic replacement would be
roughly $25,000, Dr. Cochran goes on to say: "In addition, a cost
of $100 to $300 per year should be alloted [sic] for purchasing of
stump socks and changing of liners and/or nylon stump slips if
needed for padding over the lifetime of the patient." ‘
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No other professional, including the prosthetist whose letter
report appears in the file, indicated that personal stump care and
accessories would be a substantial cost. Claimant's affidavit
indicates that he has incurred virtually no such costs in the last
few years. "My expenses have Leen limited to the purchase of
buying an ace bandage once or twice a year at minimal cost."
Accordingly, EBI's claim for future expenditures for personal stump
care and accessories, not having keen established to a reasonable
certainty, 1s not allowed.

We find that EBI's claim for anticipated future expenditures
for treatment of claimant's low back problems has been established
to a reasonable certainty, and we, therefore, allow the claim for
this anticipated future expenditure.

Dr. Cochran reported that because of the nature of claimant's
leg amputation, "[tlhere is reasonable medical probability to
assume he will have persistent mechanical low back pain requiring
treatment from time to time as it is mechanically stressful for any
patient to walk with an above knee amputation prosthesis." Dr-
Cochran also indicated that it was reasonable to assume that claim-
ant would need physiotherapy or some conservative form of treatment
as frequently as once every twelve months if he was vigorous and
fairly active, at an estimated cost of $200 to $300 per year. Dr.
Gambee indicated in his letter report that "a young man with a high
thigh amputation is undoubtedly going to have problems off and on
with his back." Dr. Gambee theorized the possibility of disc
disease problem; however, he said that it was most probable that
claimant's low back problems could be handled on an out-patient
basis. Dr. Gambee had also indicated that treatment of a low back
problem with this type of amputation would be of a relatively fre-
-quent and regular nature.

Based on the reports of these physicians, we find EBI's claim
for $250 a year for low back treatment to be reasonable, and that
it has established to a reasonable certainty that this is an anti-
cipated future expenditure that will be incurred. Accordingly, its
claim for $9,750 is allowed.

CONCLUSION

Pursuant to ORS 656.593(1)(c) EBI is entitled to retain the
following amounts from the balance of the third-party recovery

obtained by claimant.

$25,000 - AAnticipated future expenditures for prosthesis replace-
: ment. : :
2,925 =~ Anticipated future expenditures for prosthesis mainte-
nance.
9,750 - Aﬁticipated future expenditures for low-back treatment.
§37,675 - TOTAL: Anticipated future medical expenditures.

In addition to the aforementioned reasonably to be anticipatead
future medical expenditures, EBI shall retain from the balance of
the proceeds of the third party recovery those amounts of reim-.
bursable benefits paid to or in behalf of claimant after execution
of the aforementioned Stipulation and Agreement; however, the total
amount retained by EBI from the balance of the proceeds of the
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third party recovery under the terms of this order shall not exceed
the sum of $40,361. '

. o CRDER

It is hereby ordered that the total proceeds of claimant's
third party recovery shall be distributed pursuant to the formula
set forth in ORS 656.593(1), and that EBI shall be paid and retain
a maximum amount of $40,361, as set forth more fully above, in full
satisfaction of its remaining lien for expenditures for compensa-
tion, including the value of its reasonably to be expected future
expenditures for compénsation and other costs of this claim.

It is further ordered that ERI shall pay to the Workers
Compensation Department all sums previously paid to EBI by the
Department pursuant to ORS 656.728(3), and that any such amounts
recovered by EBI from the proceeds of the third-party recovery,
pursuant to the terms of this order, shall be paid forthwith to
the Department upon receipt by EBI. '

RENEE L. RITTER, Claimant ' WCB 80-09520
Bischoff & Strooband, Claimant's Attorneys November 24, 1982
SAIF Corp Legal, Defense Attorney ~ Order on Reconsideration

The claimant has requested reconsideration of the Board s
‘ Order on Review dated November 9, 1982,

The reqguest is granted. ©On reconsideration, the Board
adheres to its former order.

'IT IS SO CRDERED.

JAMES H. ROBERTS, Claimant WCB n/a
Malagon & Velure, Claimant's Attorneys November 24, 1982
Steven Reinisch, Defense Attorney Order Approving Third Party

Settlement & Third Party
Distribution

This matter is before the Bocard on claimant's request for
approval of a settlement of claimant's third party action, which
has not been finalized in view of the paying agency's refusal to
grant its approval. ORS 656.587.

On April 20, 1978 claimant sustained:-an injury in the course
of his employment, for which EBI Companies paid workers
compensation benefits in behalf of claimant's employer. Pursuant
to ORS 656.154 and 656.578, claimant elected to pursue his remedy
against alleged third party tortfeasors. Negotiations pursued,
and claimant has now been offered the sum of $10,000 in settlement
of his cause of action against the third parties. EEI has refused
to approve this settlement unless it is fully reimbursed for its

‘ expenditures for compensation paid to claimant.
. €
‘ EBI's lien against the proceeds of the third party recovery
is $5,891.43. EBI urges the Roard to set claimant's attorney's
fee in an amount less than 33-1/3% of the total proceeds of the
-1603-


http:5,891.43

third party recovery, which will allow EEI to recover its entire
lien. See OAR 438-47-095. We have prev1ously held that, although
the three parties to a settlement of a worker's third party action
are free to agree upon any distribution of settlement proceeds,
this Board will not deviate from the statutory formula in ordering
distribution of a settlement. Marvin Thornton, 34 Van Natta 299,
1001-1002 (1982); ORS 656.593(1). 1In Thornton the Board refused
to order an "equitable distribution" urged by claimant, which
would have required the industrial insurer to compromise a portion
of its lien and resulted in claimant's receipt of a larger
percentage of the third party recovery. See also Donald Young, 34
~ Van Natta 1003 (1982).

© Although similar, this case is different in that the Board is
not being asked to deviate from the statutory distribution formula
set forth in ORS 656.593(1). The Board is being asked to set
claimant's attorney's fee in some amount which is less than the
‘maximum allowable by administrative rule, in order to provide for -
a full reimbursement of EBI's lien.

ORS 656.593(1)(a) provides that, when a worker elects to
proceed in the worker's own behalf to recover damages from a third
party, the worker's litigation costs and attorney's fees are the
first sums to be paid out of the total proceeds of the third party
recovery. The attorney's fee is not to exceed the advisory
schedule of fees established by the Board for third party
actions. See generally ORS 656.388(4).

The Board's administrative rule governing attorney's fees in
third party actions is OAR 438-47-095: "In third party claims, as
outlined in ORS 656.593, the attorney's fees shall in no event
exceed 33-1/3 percent of the gross recovery obtained by the-
claimant." See also OAR 438-47-010(2).

EBI contends that the Board has the authority pursuant to its
administrative rules to order payment of an attorney's fee in an
amount less than 33-1/3 percent of the total proceeds of the third
party recovery. We agree; however, in this case we do not find it
appropriate to order less than one-third of the third party
recovery as a reasonable attorney's fee. Claimant's attorney has
submitted an affidavit for services rendered in tehalf of claimant
in the course of the third party proceedings. Based thereon, we
find that one-third of the total proceeds of the third party
recovery is a reasonable attorney's fee, in accordance with ‘
counsel's retainer agreement with claimant.

There is a leglslatlve policy in favor of the pursuit of
third party actlons, in order to allow the injured worker to
recover from the ultimate wrongdoer. Cf. Marvin Thornton, supra.,
34 Van Natta at 1002. The promotion of third party actions has a
salutary effect upon the workers compensation system as a whole by
providing for the recovery of claim expenditures by employers and
their workers compensation insurers. Workers' attorneys,
therefore, must be reasonably compensated if workers are to be
able to pursue their rights of action against responsible third
parties. A paying agency may bring an action against a third
party in the name of an injured worker or worker's beneficiaries
in the event that the worker either elects not to bring an action
in the worker's own right or fails to exercise the right of
election provided by ORS 656.578; however, the risk of the
contingencies inherent in most of this litigation, which tends to
arise out of motor vehicle accidents, products liability and
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medical malpractice cases, as well as the costs of such
litigation, must then be borne by the employer and its industrial
insurer. '

In addition to promoting the pursuit of third party actions,
we believe the legislature intended to promote prosecution of such
actions by workers with the assistance of their own legal
representatives. This is evidenced by the fact that ORS
656.592(1) provides for the worker's attorney's fees and other
litigation costs to be paid from any third party recovery, not
only before the paying agency is reimbursed for its claim :
expendltures or a part thereof, but also before the worker
receives a portion of the recovery. In other words, the
industrial insurer is third in line: the costs of litigation,
including the wo