
LAWRENCE RYAN, C l a i m a n t Own Motion 83-0004M 
J a c k P o l a n c e , C l a i m a n t ' s A t t o r n e y J a n u a r y 5, 1983 
S t a r r & V i n s o n , A t t o r n e y s I n t e r i m Own Motion O r d e r 

• S A I F Corp L e g a l , D e f e n s e A t t o r n e y 
D a v i d Horne, A t t o r n e y 
The B o a r d p r e v i o u s l y , i s s u e d o r d e r s d a t e d December 3, December 

15 arid December 16, 1982 i n t h i s m a t t e r . The most r e c e n t o f t h o s e 
o r d e r s a b a t e s t h e p r i o r t w o , and t h e y r e m a i n a b a t e d 
n o t w i t h s t a n d i n g o f t h i s o r d e r . 

The p u r p o s e o f t h i s i n t e r i m o r d e r i s t o g r a n t r e l i e f on w h i c h 
t h e p a r t i e s now g e n e r a l l y a g r e e , p e n d i n g f i n a l d i s p o s i t o n o f t h i s 
r e q u e s t f o r own m o t i o n r e l i e f . A c c o r d i n g l y , c l a i m a n t ' s r e q u e s t 
f o r own m o t i o n r e l i e f a g a i n s t E m p l o y e r s I n s u r a n c e o f Wausau on h i s 
1974 i n j u r y i s g r a n t e d a t t h i s t i m e on an i n t e r i m b a s i s and Wausau 
i s d i r e c t e d t o r e o p e n c l a i m a n t ' s c l a i m e f f e c t i v e J u l y 26, 1980 and 
t o p a y c l a i m a n t c o m p e n s a t i o n f o r t e m p o r a r y t o t a l d i s a b i l i t y u n t i l 
S eptember 8, 1980. I n a d d i t i o n , b o t h p a r t i e s a r e d i r e c t e d t o 
f o r w a r d t o t h e Boar d a l l d o c u m e n t s r e l e v a n t t o w h e t h e r c l a i m a n t 
s h o u l d be g r a n t e d a d d i t i o n a l t e m p o r a r y o r p e r m a n e n t d i s a b i l i t y 
w i t h i n 30 d a y s o f t h e d a t e o f t h i s o r d e r , o r such a d d i t i o n a l t i m e 
t h a t may be m u t u a l l y a g r e e a b l e t o t h e p a r t i e s . C l a i m a n t ' s 
a t t o r n e y i s a l l o w e d 25% o f t h e t i m e l o s s b e n e f i t s g r a n t e d b y t h i s 
i n t e r i m o r d e r . 

I T I S SO ORDERED. ' 
ANTHONY A. BONO, C l a i m a n t WCB 80-11418 
G r e c o ' S E s c o b a r , C l a i m a n t ' s A t t o r n e y s J a n u a r y 6, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Boar d Members B a r n e s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Danner's o r d e r w h i c h 
d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g . 

C l a i m a n t , a t h e n 2 8 - y e a r - o l d c a b i n e t maker, was i n v o l v e d i n 
an a u t o m o b i l e a c c i d e n t on O c t o b e r 9, 1978 w h i l e i n t h e c o u r s e and 
scope o f h i s employment w i t h T a y l o r and T a y l o r C o n s t r u c t i o n 
Company. C l a i m a n t r e p o r t e d t h e i n c i d e n t t o h i s e m p l o y e r , b u t 
n e i t h e r t h e e m p l o y e r n o r c l a i m a n t t h o u g h t t o f i l e a w o r k e r s 
c o m p e n s a t i o n c l a i m . The a c c i d e n t o c c u r r e d on c l a i m a n t ' s l a s t d a y 
o f employment w i t h T a y l o r and T a y l o r . He i n t e n d e d t o and d i d 
b e g i n employment t h e f o l l o w i n g Monday w i t h a new e m p l o y e r . 
C l a i m a n t t r e a t e d w i t h Dr. W o l a n s k y , a c h i r o p r a c t o r , f o l l o w i n g h i s 
i n j u r y . Dr. W o l a n s k y d i a g n o s e d c e r v i c a l m u s c l e s t r a i n and 
c e r v i c a l l i g a m e n t o u s s p r a i n w i t h l o s s o f n o r m a l c e r v i c a l 
c u r v a t u r e , a l l g e n e r a l l y r e f e r r e d t o as " w h i p l a s h . " 

C l a i m a n t r e t a i n e d . a n a t t o r n e y t o p u r s u e an a c t i o n a g a i n s t t h e 
d r i v e r o f t h e v e h i c l e w h i c h c o l l i d e d w i t h h i m . T h a t a t t o r n e y 
s u b s e q u e n t l y c o m m i t t e d s u i c i d e . C l a i m a n t t h e n r e t a i n e d h i s 
p r e s e n t c o u n s e l . The c l a i m a g a i n s t t h e t h i r d p a r t y was s e t t l e d 
f o r p r o p e r t y damages o n l y ; t h e s t a t u t e o f l i m i t a t i o n had r u n on a 
p e r s o n a l i n j u r y a c t i o n . C l a i m a n t ' s new a t t o r n e y a d v i s e d t h a t a 
w o r k e r s c o m p e n s a t i o n c l a i m e x i s t e d . 
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C l a i m a n t c o m p l e t e d and s i g n e d a 001 f o r m a l m o s t two y e a r s 
s u b s e q u e n t t o t h e m o t o r v e h i c l e a c c i d e n t . I n t h e p e r i o d b e t w e e n 
t h e a c c i d e n t and t h e f i l i n g o f h i s w o r k e r s c o m p e n s a t i o n c l a i m , 
c l a i m a n t was g e n e r a l l y s e l f - e m p l o y e d as a c a b i n e t maker b u t d i d 
w o rk f o r v a r i o u s e m p l o y e r s when he had no w ork o f h i s own. He was 
a l s o u n e m p l o y e d f o r c e r t a i n p e r i o d s o f t i m e , a l t h o u g h he i n d i c a t e d 
on h i s a p p l i c a t i o n s f o r unemployment b e n e f i t s t h a t he was n o t 
d i s a b l e d n o r u n d e r a d o c t o r ' s c a r e . SAIF a c c e p t e d t h e c l a i m as 
n o n d i s a b l i n g on November 14, 1980, 86 days a f t e r t h e 801 f o r m was 
s i g n e d , n o t 50 days l a t e r as t h e R e f e r e e i n d i c a t e d ( t h i s a p p e a r s 
t o be a t y p o g r a p h i c a l e r r o r , h o w e v e r , s i n c e t h e R e f e r e e d i d 
i n d i c a t e i n t h e l a t t e r p o r t i o n o f h i s o r d e r t h a t SAIF r e q u i r e d 
s e v e r a l a d d i t i o n a l weeks, i n w h i c h t o i n v e s t i g a t e t h e c l a i m ) . 

C l a i m a n t was examined by Dr. W i l s o n , who r e p o r t e d on June 16, 
1981 t h a t c l a i m a n t had no p e r m a n e n t i m p a i r m e n t a l t h o u g h p h y s i c a l 
l a b o r i n g d i d seem t o cause symptoms. The O r t h o p a e d i c C o n s u l t a n t s 
r e p o r t e d on J u l y 29, 1981 t h a t c l a i m a n t ' s c o n d i t i o n was s t a t i o n a r y , 
b u t t h a t he c o n t i n u e d t o have e p i s o d i c neck s t i f f n e s s and s o r e n e s s , 
a l t h o u g h t h e r e was no e v i d e n c e o f p e r m a n e n t i m p a i r m e n t . The 
e x a m i n e r s s t a t e d t h a t t h e r e was a r e a s o n a b l e p r o b a b i l i t y - t h a t 
c l a i m a n t had t e m p o r a r y p e r i o d s where he c o u l d n o t work a t h i s 
r e g u l a r o c c u p a t i o n due t o h i s neck c o n d i t i o n . 

On December 4, 1980 c l a i m a n t ' s a t t o r n e y w r o t e t o SAIF 
p r o t e s t i n g SAIF's c l a s s i f i c a t i o n o f c l a i m a n t ' s i n j u r y as 
n o n d i s a b l i n g . On December 14, 1980, c l a i m a n t r e q u e s t e d a h e a r i n g , 
s t a t i n g t h e i s s u e s t o b e : "1) R e c l a s s i f i c a t i o n o f i n j u r y as 
d i s a b l i n g , 2) e x t e n t o f t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s , 3) 
e x t e n t o f i n t e r i m c o m p e n s a t i o n , 4) e x t e n t o f p e r m a n e n t p a r t i a l -' 
d i s a b i l i t y , 5) a t t o r n e y ' s f e e s , 6) p e n a l t i e s . " 

The R e f e r e e c o n c l u d e d t h a t he had no j u r i s d i c t i o n t o r u l e on 
t h e i s s u e o f p e r manent d i s a b i l i t y , r e a s o n i n g t h a t c l a i m a n t must 
f i r s t r e q u e s t a r e - e v a l u a t i o n and a d e t e r m i n a t i o n f r o m t h e E v a l u a 
t i o n D i v i s i o n b e f o r e he c o u l d p r o c e e d t o h e a r i n g on t h e i s s u e . o f 
e x t e n t o f d i s a b i l i t y . The R e f e r e e a l s o c o n c l u d e d t h a t c l a i m a n t had 
n o t e s t a b l i s h e d t h a t he s u s t a i n e d any c o m p e n s a b l e t i m e l o s s p r i o r 
t o t h e a c c e p t a n c e o f t h e c l a i m by SAIF, s i n c e he a p p a r e n t l y c o n 
t i n u e d t o work a t h i s r e g u l a r j o b ; t h a t s i n c e no c o m p e n s a t i o n was 
due, t h e r e c o u l d be no p e n a l t y ; and t h a t he w o u l d n o t p e n a l i z e 
SAIF i n any e v e n t f o r t a k i n g some a d d i t i o n a l t i m e i n w h i c h t o 
i n v e s t i g a t e t h e c l a i m c o n s i d e r i n g t h e f a c t t h a t c l a i m a n t h i m s e l f 
w a i t e d n e a r l y two y e a r s b e f o r e f i l i n g t h e c l a i m . 

I t i s u n d i s p u t e d t h a t SAIF d i d n o t pay i n t e r i m c o m p e n s a t i o n 
b e t w e e n t h e d a t e t h e c l a i m was f i l e d and t h e d a t e on w h i c h t h e 
c l a i m was a c c e p t e d . On r e v i e w c l a i m a n t a r g u e s t h a t he i s e n t i t l e d 
t o i n t e r i m c o m p e n s a t i o n b a s e d on Jones v. Emanuel H o s p i t a l , 280 Or 
147 ( 1 9 7 7 ) , and L i k e n s v. SAIF, 56 Or App 498 ( 1 9 8 2 ) . C l a i m a n t 
a r g u e s t h a t t h o s e cases s t a n d f o r t h e p r o p o s i t i o n t h a t SAIF i s 
r e q u i r e d t o p a y i n t e r i m c o m p e n s a t i o n p u r s u a n t t o ORS 6 5 6 . 2 6 2 ( 4 ) no 
l a t e r t h a n 14 d ays a f t e r n o t i c e o f t h e c l a i m i s r e c e i v e d , even 
t h o u g h he may have been w o r k i n g a t h i s r e g u l a r j o b f o r t h e e n t i r e 
p e r i o d b e t w e e n n o t i c e o f c l a i m and a c c e p t a n c e by t h e 
i n s u r e r ( o r d e n i a l , as t h e c a s e may b e ) . 

- 2 -



I n R o n a l d D. Brown, 34 Van N a t t a 1004 ( 1 9 8 2 ) , we c o n s i d e r e d 
t h e i m p l i c a t i o n s o f t h e r u l i n g s o f J o n e s , L i k e n s , B e l l v. H a r t m a n 
289 Or 447 ( 1 9 8 0 ) , L a n g s t o n v. K-Mart, 56 Or App 709 ( 1 9 8 2 ) , and 
S t o n e v. SAIF, 57 Or App 808 ( 1 9 8 2 ) , on t h e i s s u e o f i n t e r i m t i m e 
l o s s c o m p e n s a t i o n and s t a t e d : 

" I n L i k e n s v. SAIE, 56 Or App 498 ( 1 9 8 2 ) , 
t h e c o u r t h e l d t h a t a c l a i m a n t need n o t 
p r o v e e n t i t l e m e n t t o i n t e r i m c o m p e n s a t i o n . 
I n S t o n e v. SAIF, 57 Or App 808 ( 1 9 8 2 ) , t h e 
c o u r t h e l d t h a t t h e l e g i s l a t u r e i n t e n d e d 
i n t e r i m c o m p e n s a t i o n s o l e l y as a p e n a l t y 
f o r an e m p l o y e r / i n s u r e r n o t t a k i n g any o t h e r 
a c t i o n on a c l a i m w i t h i n 14 d a y s , and t h u s 
i n t e r i m c o m p e n s a t i o n had t o be p a i d t o a 
c l a i m a n t who had v o l u n t a r i l y r e t i r e d f r o m 
t h e l a b o r f o r c e b e f o r e m a k i n g h i s c l a i m . 
* * * A p p a r e n t l y t h e r u l e t o be drawn f r o m 
a s y n t h e s i s o f L i k e n s , S t o n e , B e l l and 
L a n g s t o n i s : T h e r e i s no d e f e n s e t o 
nonpayment o f i n t e r i m c o m p e n s a t i o n s t a r t i n g 
14 days a f t e r n o t i c e o r k n o w l e d g e o f a -
c l a i m w i t h t h e s o l e e x c e p t i o n t h a t i n t e r i m 
c o m p e n s a t i o n need n o t be p a i d t o a 
n o n s u b j e c t w o r k e r . 

"One w o u l d hope t h a t t h e i s s u e w o u l d n o t 
a r i s e , b u t t h e r e d u c t i o ad absurdum o f t h e 
L i k e n s and S t o n e a p p r o a c h w o u l d be payment 
o f i n t e r i m c o m p e n s a t i o n t o a c l a i m a n t who 
i s w o r k i n g a t t h e t i m e he o r she makes a 
c l a i m . * * * i f f h o w e v e r , L i k e n s and S t o n e 
r e q u i r e t h e payment o f i n t e r i m c o m p e n s a t i o n 
t o a ' m e d i c a l s o n l y ' c l a i m a n t who i s w o r k i n g 
and e a r n i n g wages, a f u n d a m e n t a l change has 
been e f f e c t e d i n , t h e Oregon w o r k e r s 
c o m p e n s a t i o n s y s t e m , a change t h a t i t i s 
h a r d t o b e l i e v e t h e l e g i s l a t u r e c o u l d have 
i n t e n d e d . " 34 Van N a t t a a t 1006." 

We now c o n f r o n t t h e i s s u e t h a t we hoped i n Brown w o u l d n o t a r i s e --
a c l a i m f o r i n t e r i m c o m p e n s a t i o n made by a w o r k e r who was w o r k i n g 
b e t w e e n t h e t i m e he made h i s c l a i m and t h e t i m e i t was a c c e p t e d . 
D e s p i t e L i kens and S t o n e , we c o n c l u d e t h a t a w o r k e r who i s w o r k i n g 
i s n o t e n t i t l e d t o i n t e r i m c o m p e n s a t i o n . 

We base o u r c o n c l u s i o n p r i m a r i l y on Jones v. Emanuel H o s p i t a l 
where t h e c o u r t s t a t e d : 

"To i n t e r p r e t t h e word ' c o m p e n s a t i o n ' as 
t h e e m p l o y e r w o u l d have us do w o u l d g i v e 
t h e e m p l o y e r a t h i r d c h o i c e : To d e l a y 
a c c e p t a n c e o r d e n i a l o f t h e c l a i m w h i l e 
m a k i n g no i n t e r i m p a y m e n t s . T h i s t h i r d 
c h o i c e w o u l d d e l a y t h e w o r k e r ' s a p p e a l f r o m 
an a d v e r s e d e c i s i o n s i n c e t h e w o r k e r c a n n o t 
a p p e a l u n t i l he o r she r e c e i v e s t h e n o t i c e 
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o f d e n i a l . ORS 6 5 6 . 2 6 2 ( 6 ) . D u r i n g t h i s 
t i m e t h e w o r k e r w o u l d r e c e i v e no b e n e f i t s ; 
t h u s , t h e e m p l o y e r w o u l d be a b l e t o gamble 
on t h e u l t i m a t e outcome o f t h e c a se and a t 
t h e same t i m e d e l a y t h a t outcome." 280 Or 
a t 152-53. (Emphasis added.) 

The c l a i m a n t i n Jones was u n a b l e t o work when t h e c l a i m was 
f i l e d , and t h e e m p l o y e r f a i l e d t o i s s u e a t i m e l y d e n i a l o f t h e 
c l a i m . We u n d e r s t a n d Jones t o say t h a t t h e b a s i c p u r p o s e t o be 
s e r v e d by r e q u i r i n g an e m p l o y e r o r i n s u r e r t o pay i n t e r i m 
c o m p e n s a t i o n , as t h e c o u r t i n S t o n e r e c o g n i z e d , i s t o p r e v e n t t h e 
e m p l o y e r o r i n s u r e r f r o m d e l a y i n g a c c e p t a n c e o r d e n i a l o f a c l a i m , 
w h i l e p a y i n g n o t h i n g t o t h e c l a i m a n t i n t h e i n t e r i m , on t h e hope 
t h a t t h e c l a i m w i l l be u l t i m a t e l y d e f e a t e d a t h e a r i n g o r on 
a p p e a l . However, as i s c l e a r f r o m t h e e m p h a s i z e d p o r t i o n o f t h e 
q u o t a t i o n f r o m J o n e s , t h i s was p r e m i s e d on t h e i d e a t h a t a w o r k e r 
was r e c e i v i n g no b e n e f i t s d u r i n g t h a t i n t e r i m p e r i o d , i . e . , a 
c l a i m a n t i s e n t i t l e d t o r e c e i v e i n t e r i m c o m p e n s a t i o n i n o r d e r t o 
p r o t e c t t h e c l a i m a n t and h i s o r h e r f a m i l y , and t o p r e v e n t t o t a l 
l o s s o f h e a l t h and home, w h i l e t h e e m p l o y e r o r i n s u r e r d e c i d e s 
w h e t h e r t o a c c e p t o r deny a c l a i m . A c l a i m a n t , t h e r e f o r e , need 
n o t p r o v e " e n t i t l e m e n t " i n t h e sense o f h a v i n g a v a l i d c l a i m i n 
o r d e r t o t r i g g e r t h e i n s u r e r ' s o b l i g a t i o n t o pay i n t e r i m 
c o m p e n s a t i o n ; i n s t e a d , a c l a i m a n t r e c e i v e s t h e s e b e n e f i t s p u r s u a n t 
t o ORS 6 5 6 . 2 6 2 ( 4 ) r e g a r d l e s s o f t h e u l t i m a t e d e t e r m i n a t i o n on t h e 
c o m p e n s a b i l i t y o f t h e c l a i m . 

We b e l i e v e t h a t i f t h e c o u r t i n Jones had c o n s i d e r e d t h e 
q u e s t i o n , i t w o u l d have h e l d t h a t i n t e r i m c o m p e n s a t i o n i s n o t 
p a y a b l e t o a c l a i m a n t who i s w o r k i n g a t h i s r e g u l a r j o b . The 
d a n g e r o f w h i c h t h e c o u r t spoke i n Jones d o c s n o t e x i s t i n s u c h 
s i t u a t i o n s . The c l a i m a n t i s o b v i o u s l y n o t w i t h o u t r e s o u r c e s s i n c e 
he i s s t i l l r e c e i v i n g wages and has n e i t h e r b e e n p r e c l u d e d f r o m 
n o r r e n d e r e d i n c a p a b l e o f p e r f o r m i n g h i s r e g u l a r w o r k . I t i s 
s t i l l d e s i r a b l e t o r e s o l v e a l l c l a i m s w i t h a minimum o f d e l a y , 
e v en t h o s e ' t h a t a r e n o n d i s a b l i n g and made by a c l a i m a n t who i s 
s t i l l w o r k i n g a t h i s r e g u l a r j o b . The l e g i s l a t u r e , by v i r t u e ^ 
o f ORS 6 5 6 . 2 6 2 ( 6 ) , has a l l o w e d t h e e m p l o y e r o r i n s u r e r up t o 60 
d a ys i n w h i c h t o a c c e p t o r deny t h e c l a i m , and f a i l u r e t o make a 
d e c i s i o n w i t h i n t h a t p e r i o d o f t i m e w i l l e x p ose t h e 
e m p l o y e r / i n s u r e r t o p e n a l t y p r o v i s i o n s o f t h e A c t . See Z e l d a M. 
B a h l e r , 33 Van N a t t a 478 ( 1 9 8 1 ) , a f f ' d 60 Or App 90 ( 1 9 8 2 ) . 

We a r e aware o f no c a s e , i n c l u d i n g J o n e s , i n w h i c h t h e c o u r t 
o r d e r e d i n t e r i m c o m p e n s a t i o n t o be p a i d a c l a i m a n t who was w o r k i n g 
a t h i s r e g u l a r j o b b e t w e e n f i l i n g and a c c e p t a n c e o r d e n i a l o f a 
c l a i m . I n W i l l i a m s v. SAIF, 31 Or App 1301 ( 1 9 7 7 ) , t h e c l a i m a n t 
n o t i f i e d t h e e m p l o y e r o f h e r i n j u r y on J a n u a r y 17, 1976. The 
c l a i m a n t was r e l e a s e d t o r e t u r n t o and a p p a r e n t l y d i d r e t u r n t o 
r e g u l a r work on March 15, 1976. The i n s u r e r d i d n o t deny t h e c l a i m 
u n t i l A p r i l 1 , 1976, two weeks b e y o n d t h e s t a t u t o r y p e r i o d , and d i d 
n o t pay i n t e r i m c o m p e n s a t i o n i n a t i m e l y manner. W i t h r e g a r d t o 
t h e p e r i o d f r o m March 15 t o A p r i l 1 , 1976, t h e c o u r t s t a t e d : "For 
t h a t two-week p e r i o d , t h e r e i s no c o m p e n s a t i o n due on w h i c h a 
p e n a l t y c o u l d be computed o r i m p o s e d . " 31 Or App a t 1305. 

-4-



I n Candee v. SAIF, 40 Or App 567 ( 1 9 7 9 ) , t h e c l a i m a n t was 
i n j u r e d on May 12, 1976, and was r e l e a s e d t o m o d i f i e d work on 
September 23, 1976. C l a i m a n t ' s e m p l o y e r p a i d h e r an amount e q u a l 
t o h e r r e g u l a r wages f o r t h e p e r i o d May 12 t o J u l y 15, 1976. I n 
O c t o b e r 1976 c l a i m a n t ' s e m p l o y e r was d e c l a r e d n o n - c o m p l y i n g , and 
t h e c l a i m was s u b m i t t e d t o SAIF f o r p r o c e s s i n g . SAIF p a i d c l a i m a n t 
c o m p e n s a t i o n f r o m J u l y 16 t o September 23, 1976. C l a i m a n t c o n t e n d e d 
t h a t SAIF was l i a b l e f o r c o m p e n s a t i o n f r o m t h e d a t e o f i n j u r y 
u n t i l September 23, 1976, even t h o u g h t h e e m p l o y e r had a l r e a d y 
p a i d c l a i m a n t f o r p a r t o f t h a t p e r i o d . The c o u r t s t a t e d : 

" C l a i m a n t u r g e s t h a t , as a m a t t e r o f p u b l i c 
p o l i c y , we s h o u l d a l l o w t h e d o u b l e r e c o v e r y 
b e c a u s e t h a t r e s u l t i s more l i k e l y t o 
e f f e c t u a t e t h e p u r p o s e s o f t h e A c t , 
i n c l u d i n g c o m p l i a n c e w i t h a l l o f i t s 
t e r m s . On t h e o t h e r h a n d , t h e o v e r r i d i n g 
p u b l i c p o l i c y o f t h e A c t i s t h a t i n j u r e d 
e m ployees be p a i d f o r t h e i r work t i m e l o s t 
as a r e s u l t o f c o v e r e d i n j u r i e s . As 
b e t w e e n t h e c l a i m a n t who has i n f a c t been 
compensated and t h e n o n - c o m p l y i n g e m p l o y e r , 
we see no c o m p e l l i n g r e a s o n t o u p h o l d an 
award t h a t o v e r c o m p e n s a t e s t h e c l a i m a n t . " 
( E mphasis added.) 40 Or App a t 5 7 0 - 7 1 . 

A s i m i l a r s i t u a t i o n o c c u r r e d i n M a v i s v. SAIF, 45 Or App 1059 
( 1 9 8 0 ) , and t h e c o u r t t h e r e c i t e d Candee w i t h a p p r o v a l . 45 Or App 
a t 1063. See a l s o B o l d v. SAIF, 60 Or App 392 ( 1 9 8 2 ) . 

L i k e n s i s more d i f f i c u l t t o r e c o n c i l e . I n t h a t case t h e 
c l a i m a n t q u i t h e r j o b on F e b r u a r y 13, 1979, a l l e g e d l y due t o back 
p a i n . SAIF d i d n o t deny t h e c l a i m u n t i l March 19, 1980, and d i d 
n o t p a y any i n t e r i m c o m p e n s a t i o n . The B o a r d a f f i r m e d t h e d e n i a l o f 
t h e c l a i m , b u t r e f u s e d t o a l l o w i n t e r i m c o m p e n s a t i o n s i n c e t h e r e 
was no p r o o f c l a i m a n t was o f f work due t o h e r b a c k c o n d i t i o n and no 
m e d i c a l e v i d e n c e a u t h o r i z i n g t i m e l o s s . The c o u r t a f f i r m e d t h e 
B o a r d ' s d e c i s i o n c o n c e r n i n g t h e d e n i a l b u t h e l d t h a t c l a i m a n t was 
e n t i t l e d t o i n t e r i m c o m p e n s a t i o n , s t a t i n g t h a t t h e c o u r t i n Jones 
d i d n o t c o n d i t i o n r e c o v e r y on a c l a i m a n t ' s p r o o f o f e n t i t l e m e n t . 
56 Or App a t 5 0 1 . However, i t i s c l e a r t h a t t h e c o u r t i n L i k e n s 
d i d n o t d i r e c t l y a d d r e s s t h e i s s u e we f a c e h e r e . 

S t o n e i s p e r h a p s i m p o s s i b l e t o r e c o n c i l e w i t h t h e c a s e s 
p r e v i o u s l y c i t e d and t h e c o n c l u s i o n we r e a c h i n t h i s c a s e . 

I n summary, we c o n c l u d e t h a t J o n e s , W i l l i a m s , Candee and 
M a v i s , a r e a l l c o n s i s t e n t w i t h t h e c o n c l u s i o n t h a t we r e a c h i n t h e 
p r e s e n t c a s e . Those c a s e s s t a t e t h e p u r p o s e s and p o l i c i e s t h a t a r e 
s e r v e d by r e q u i r i n g e m p l o y e r s and i n s u r e r s t o p a y i n t e r i m compensa
t i o n b e n e f i t s . We do n o t b e l i e v e t h o s e p u r p o s e s and p o l i c i e s ' a r e 
s e r v e d by r e q u i r i n g t h e payment o f s u c h b e n e f i t s when a c l a i m a n t i s 
w o r k i n g a t h i s r e g u l a r j o b d u r i n g t h e i n t e r i m b e t w e e n f i l i n g and 
a c c e p t a n c e o r d e n i a l o f t h e c l a i m . To t h e e x t e n t t h a t L i k e n s and 
S t o n e may be i n c o n s i s t e n t w i t h o u r c o n c l u s i o n , we can o n l y s t a t e 
t h a t t h i s i s s u e was n o t d i r e c t l y a d d r e s s e d by t h e c o u r t i n t h o s e 
c a s e s . 
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F i n a l l y , a s i d e f r o m t h e j u d i c i a l p r e c e d e n t s , t h e r e i s some 
a d d i t i o n a l g u i d a n c e a v a i l a b l e i n t h e o f f i c i a l f o r m s p r o m u l g a t e d by 
t h e W o r k e r s C o m p e n s a t i o n D e p a r t m e n t . The v a s t m a j o r i t y o f c l a i m s 
a r e i n i t i a t e d by t h e f i l i n g o f an 8 0 1 f o r m ( w o r k e r ' s r e p o r t o f 
i n j u r y o r d i s e a s e ) o r an 827 f o r m ( p h y s i c i a n ' s i n i t i a l r e p o r t ) . 
On t h e p o r t i o n o f t h e 801 f o r m c o m p l e t e d by t h e e m p l o y e r , t h e 
q u e s t i o n 1 i s aske d w h e t h e r t h e c l a i m a n t r e t u r n e d t o h i s o r h e r n e x t 
s h i f t a f t e r t h e i n j u r y . On t h e 801 f o r m , t h e p h y s i c i a n i s a s k e d 
t o s t a t e w h e t h e r t h e c l a i m a n t i s r e l e a s e d f o r w o r k . A s t a t e m e n t 
t h a t t h e c l a i m a n t d i d r e t u r n t o work o r i s r e l e a s e d t o r e t u r n t o 
work i n d i c a t e s a c l a i m f o r m e d i c a l s e r v i c e s o n l y o r a n o n d i s a b l i n g 
c l a i m . T h i s has l o n g been u n d e r s t o o d t o i n d i c a t e t h a t no i n t e r i m 
c o m p e n s a t i o n i s due; i f t h a t i s i n c o r r e c t , i t i s i m p o s s i b l e t o 
u n d e r s t a n d t h e p u r p o s e o f s o l i c i t i n g t h i s i n f o r m a t i o n on t h e 801 
and 827 f o r m s . 

I I . 

C l a i m a n t a r g u e s t h a t t h e m e d i c a l e v i d e n c e e s t a b l i s h e s t h a t he 
s u f f e r e d some perman-ent p a r t i a l d i s a b i l i t y as a r e s u l t o f h i s 
i n j u r y , and t h a t t h e R e f e r e e s h o u l d have o r d e r e d t h e c l a i m 
r e c l a s s i f i e d f r o m n o n d i s a b l i n g t o d i s a b l i n g and r e f e r r e d t h e c l a i m 
t o t h e E v a l u a t i o n D i v i s i o n f o r i s s u a n c e o f a D e t e r m i n a t i o n O r d e r . 
SAIF a r g u e s t h a t i t p r o p e r l y c l o s e d t h i s c l a i m as n o n d i s a b l i n g 
p u r s u a n t t o ORS 6 5 6 . 2 6 8 ( 3 ) and t h a t c l a i m a n t ' s p r o p e r remedy 
u n d e r t h a t s t a t u t e i s t o r e q u e s t a D e t e r m i n a t i o n O r d e r . S i n c e 
c l a i m a n t d i d n o t do so, SAIF a r g u e s t h a t t h e R e f e r e e c o r r e c t l y 
r u l e d t h a t he l a c k e d j u r i s d i c t i o n t o c o n s i d e r t h e i s s u e . 

As c l a i m a n t c o r r e c t l y p o i n t s o u t , d e s p i t e SAIF's s t a t e m e n t 
t o t h e c o n t r a r y , t h e r e i s n o t h i n g i n t h i s r e c o r d i n d i c a t i n g t h a t 
SAIF c l o s e d t h i s c l a i m . ORS 6 5 6 . 2 6 8 ( 3 ) r e q u i r e s t h e i n s u r e r o r 
s e l f i n s u r e d e m p l o y e r t o i s s u e t o a w o r k e r a n o t i c e o f c l a i m 
c l o s u r e i f i t i s d e t e r m i n e d t h a t t h e c l a i m w i l l be c l o s e d w i t h o u t 
s u b m i s s i o n t o t h e E v a l u a t i o n D i v i s i o n . T h e r e i s no t e s t i m o n i a l o r 
d o c u m e n t a r y e v i d e n c e i n t h e r e c o r d t h a t SAIF e v e r c l o s e d t h i s 
c l a i m i n a c c o r d a n c e w i t h ORS 6 5 6 . 2 6 8 ( 3 ) . I t i s an a s s e r t i o n made 
f o r t h e f i r s t t i m e i n SAIF's b r i e f t o t h e B o a r d . S i n c e o u r r e v i e w 
i s l i m i t e d t o t h e r e c o r d made b e f o r e t h e R e f e r e e , and s i n c e t h e r e 
i s no e v i d e n c e i n t h e r e c o r d t h a t t h i s c l a i m was e v e r c l o s e d , we 
w i l l p r o c e e d on t h e a s s u m p t i o n t h a t SAIF i s s i m p l y m i s t a k e n i n i t s 
a s s e r t i o n . T h i s c o u l d g i v e r i s e t o a n o t h e r j u r i s d i c t i o n a l p r o b l e m 
u n d e r t h e r e a s o n i n g o f S y p h e r s v. K-W L o g g i n g I n c . , 51 Or App 769 
( 1 9 8 1 ) , b u t we w i l l p r o c e e d t o c o n s i d e r t h e j u r i s d i c t i o n a l i s s u e 
d e c i d e d by t h e R e f e r e e and b r i e f e d by t h e p a r t i e s . 

SAIF i n i t i a l l y i s s u e d i t s n o t i c e o f a c c e p t a n c e o f t h e c l a i m 
as n o n d i s a b i l i n g on November 14, 1980. I t a p p e a r s t h a t t h e n o t i c e 
c o n t a i n e d t h e p r o p e r i n f o r m a t i o n r e q u i r e d by ORS 6 5 6 . 2 6 2 ( 6 ) ( b ) , 
w h i c h p r o v i d e s t h a t t h e n o t i c e o f a c c e p t a n c e s h a l l : 

" I n f o r m t h e c l a i m a n t o f h e a r i n g and 
a g g r a v a t i o n r i g h t s c o n c e r n i n g n o n d i s a b l i n g 
i n j u r i e s i n c l u d i n g t h e r i g h t t o o b j e c t t o a 
d e c i s i o n t h a t t h e i n j u r y o f t h e c l a i m a n t i s 
n o n d i s a b l i n g by r e q u e s t i n g a d e t e r m i n a t i o n 
t h e r e o n p u r s u a n t t o ORS 656.268." 



ORS 6 5 6 . 2 6 8 ( 8 ) p r o v i d e s : 

"Upon r e c e i p t o f a r e q u e s t made p u r s u a n t t o 
ORS 6 5 6 . 2 6 2 ( 6 ) o r s u b s e c t i o n ( 3 ) o f t h i s 
s e c t i o n , t h e E v a l u a t i o n D i v i s i o n s h a l l 
d e t e r m i n e w h e t h e r t h e c l a i m i s d i s a b l i n g o r 
n o n d i s a b l i n g . A copy o f such d e t e r m i n a t i o n 
s h a l l be m a i l e d t o a l l i n t e r e s t e d p a r t i e s 
i n * a c c o r d a n c e w i t h s u b s e c t i o n ( 6 ) o f t h i s 
s e c t i o n . " 

R a t h e r t h a n r e q u e s t i n g a d e t e r m i n a t i o n by t h e E v a l u a t i o n D i v i s i o n , 
c l a i m a n t r e q u e s t e d a h e a r i n g , c o n t e n d i n g t h a t t h e R e f e r e e had^ 
a u t h o r i t y t o r e - c l a s s i f y h i s c l a i m as d i s a b l i n g . 

ORS 656.283 s t a t e s t h a t a h e a r i n g may be r e q u e s t e d b y any 
p a r t y a t any t i m e r e g a r d i n g any q u e s t i o n c o n c e r n i n g a c l a i m . The 
s t a t u t e s r e l a t i n g t o n o n d i s a b l i n g i n j u r i e s , h o w e v e r , p r o v i d e t h a t 
t h e c l a i m a n t must e x h a u s t t h e remedy p r o v i d e d u n d e r ORS 6 5 6 . 2 6 8 ( 8 ) 
by s u b m i s s i o n o f t h e m a t t e r t o t h e E v a l u a t i o n D i v i s i o n f o r 
d e t e r m i n a t i o n b e f o r e he may r e q u e s t a h e a r i n g on t h e q u e s t i o n o f 
r e c l a s s i f i c a t i o n o f h i s c l a i m . 

ORS 6 5 6 . 0 0 5 ( 8 ) ( b ) and ( c ) r e c o g n i z e t h e f a c t t h a t an i n j u r y 
may be c l a s s i f i e d as e i t h e r d i s a b l i n g o r n o n d i s a b l i n g . ORS 
6 5 6 . 2 6 2 ( 6 ) r e q u i r e s t h a t t h e c l a i m a n t be p r o v i d e d w r i t t e n n o t i c e 
o f a c c e p t a n c e o r d e n i a l o f h i s c l a i m ; s u b s e c t i o n s ( a ) and ( b ) 
r e q u i r e t h a t t h e n o t i c e i n f o r m t h e c l a i m a n t w h e t h e r t h e i n j u r y i s 
c l a s s i f i e d as d i s a b l i n g o r n o n d i s a b l i n g and r e q u i r e n o t i f i c a t i o n 
t h a t , i f i t i s d i s a b l i n g , c l a i m a n t can r e q u e s t a d e t e r m i n a t i o n 
p u r s u a n t t o ORS 656.268. As p r e v i o u s l y n o t e d , ORS 6 5 6 . 2 6 8 ( 8 ) 
r e q u i r e s t h e E v a l u a t i o n D i v i s i o n t o d e t e r m i n e w h e t h e r a c l a i m i s 
d i s a b l i n g o r n o n d i s a b l i n g when a r e q u e s t p u r s u a n t t o ORS 
6 5 6 . 2 6 2 ( 6 ) i s r e c e i v e d , and t o t h e n m a i l a c o p y o f t h a t 
d e t e r m i n a t i o n t o a l l i n t e r e s t e d p a r t i e s . ORS 6 5 6 . 2 6 8 ( 6 ) p r o v i d e s : 

"The E v a l u a t i o n D i v i s i o n s h a l l m a i l a c o p y 
o f t h e d e t e r m i n a t i o n t o a l l i n t e r e s t e d 
p a r t i e s . Any such p a r t y may r e q u e s t a 
h e a r i n g u n d e r ORS 656.283 on t h e 
d e t e r m i n a t i o n made u n d e r s u b s e c t i o n ( 4 ) o f 
t h i s s e c t i o n w i t h i n one y e a r a f t e r c o p i e s 
o f t h e d e t e r m i n a t i o n a r e m a i l e d . " ( E m p h a s i s 
added.) 

C l e a r l y t h e s t a t u t e c o n t e m p l a t e s t h a t a c l a i m a n t f i r s t e x h a u s t 
h i s remedy u n d e r ORS 656.268 b e f o r e he i s a l l o w e d a h e a r i n g 
p u r s u a n t t o ORS 656.283. T h a t i s t h e o n l y l o g i c a l manner i n w h i c h 
t o i n t e r p r e t t h e e n t i r e s t a t u t o r y scheme. 

The o n l y case t h a t p r e s e n t s even a m o d e r a t e l y c l o s e a n a l o g y t o 
t h e p r e s e n t s i t u a t i o n i s Logue v. SAIF, 43 Or App 991 ( 1 9 7 9 ) , where 
t h e c o u r t h e l d t h a t a c l a i m a n t need n o t r e q u e s t a r e c o n s i d e r a t i o n 
o f a D e t e r m i n a t i o n O r d e r as a p r e r e q u i s i t e t o r e q u e s t i n g a h e a r i n g 
on t h e m a t t e r . 

D i f f e r e n t s t a t u t e s a r e s u b j e c t t o d i f f e r e n t i n t e r p r e t a t i o n s 
and, as c l e a r l y as t h e s t a t u t e s i n q u e s t i o n i n Logue p r o v i d e d t h a t 
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a r e q u e s t f o r r e c o n s i d e r a t i o n o f a D e t e r m i n a t i o n O r d e r was m e r e l y 
an a l t e r n a t i v e remedy, t h e s t a t u t e s r e l e v a n t i n t h i s c a s e p r o v i d e 
t h a t a c l a i m a n t must f i r s t e x h a u s t h i s remedy o f r e q u e s t i n g a^ 
d e t e r m i n a t i o n f r o m t h e E v a l u a t i o n D i v i s i o n b e f o r e he may r e q u e s t a 
h e a r i n g on t h e i s s u e o f t h e p r o p e r c l a s s i f i c a t i o n o f h i s c l a i m . We 
c o n c l u d e t h a t t h e R e f e r e e was c o r r e c t i n f i n d i n g t h a t he had no 
j u r i s d i c t i o n t o r u l e on t h e i s s u e o f t h e p r o p e r c l a s s i f i c a t i o n o f 
c l a i m a n t ' s c l a i m and t h a t t h e m a t t e r i s a q u e s t i o n t h a t must be 
s u b m i t t e d t o t h e E v a l u a t i o n D i v i s i o n i n t h e f i r s t i n s t a n c e f o r 
d e t e r m i n a t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 4, 1982 i s a f f i r m e d . 
* * * * * * * * * * * 

DENNIS A. RENTZ, C l a i m a n t Own Motion 83-0001M 
B r e a t h o u w e r & G i l man, A t t o r n e y s vJanuary 6, 1983 

Own Motion O r d e r 
C l a i m a n t , b y and t h r o u g h h i s a t t o r n e y , r e q u e s t e d t h e i n s u r e r 

t o a u t h o r i z e m e d i c a l t r e a t m e n t f o r c o n d i t i o n s r e l a t e d t o h i s 
F e b r u a r y 25, 1977 i n d u s t r i a l i n j u r y . 

The m a t e r i a l s s u b m i t t e d b y t h e i n s u r e r i n d i c a t e a d i s p u t e 
o v e r e n t i t l e m e n t t o m e d i c a l b e n e f i t s u n d e r ORS 656.245. 
S u b s e c t i o n ( 1 ) o f t h a t s t a t u t e p r o v i d e s i n p a r t : "The d u t y t o 
p r o v i d e such m e d i c a l s e r v i c e s c o n t i n u e s f o r t h e l i f e o f t h e 
w o r k e r . " ORS 6 5 6 . 2 4 5 ( 2 ) p r o v i d e s i n p a r t : " I f t h e c l a i m f o r 
m e d i c a l s e r v i c e s i s d e n i e d , t h e w o r k e r may s u b m i t t o t h e B o a r d a 
r e q u e s t f o r h e a r i n g p u r s u a n t t o ORS 656.283." A l t h o u g h i t i s t h u s 
q u i t e c l e a r t h a t c l a i m s f o r m e d i c a l s e r v i c e s must be f o r m a l l y 
a c c e p t e d o r d e n i e d n o t w i t h s t a n d i n g t h e e x p i r a t i o n o f a c l a i m a n t ' s 
a g g r a v a t i o n r i g h t s , i t w o u l d a p p e a r t h a t t h i s c l a i m f o r m e d i c a l 
s e r v i c e s has n e i t h e r been a c c e p t e d n o r d e n i e d . 

We, t h e r e f o r e , c o n s t r u e t h e m a t e r i a l t h a t has been s u b m i t t e d 
t o us o s t e n s i b l y u n d e r o u r own m o t i o n a u t h o r i t y p u r s u a n t t o ORS 
656.278 t o a c t u a l l y be a r e q u e s t f o r h e a r i n g u n d e r ORS 656.283. 
The D o c k e t C l e r k i s d i r e c t e d t o s e t a p r e f e r e n t i a l h e a r i n g and t h e 
R e f e r e e i s d i r e c t e d t o t a k e e v i d e n c e on t h e i s s u e s o f e n t i t l e m e n t 
t o m e d i c a l s e r v i c e s and p e n a l t i e s / a t t o r n e y ' s f e e s f o r f a i l u r e t o 
a c c e p t o r deny t h i s c l a i m f o r m e d i c a l s e r v i c e s . The R e f e r e e s h a l l 
i s s u e an a p p e a l a b l e o r d e r on t h o s e i s s u e s p u r s u a n t t o ORS 656.295, 
w i t h a c o p y t o t h e B o a r d , and t h e B o a r d s h a l l t h e n c o n s i d e r 
w h e t h e r t o g r a n t c l a i m a n t c o m p e n s a t i o n f o r t e m p o r a r y t o t a l 
d i s a b i l i t y u n d e r i t s own m o t i o n a u t h o r i t y . 

I T I S SO ORDERED. 
* * * * * * * * * * * 
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THOMAS SCHREIBER, C l a i m a n t 
G a t t i & G a t t i , C l a i m a n t ' s A t t o r n e y s 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 81-02195 
J a n u a r y 6, 1983 
O r d e r on R e v i e w 

Reviewed by t h e Board en banc. 

The i n s u r e r r e q u e s t s r e v i e w o f R e f e r e e F o s t e r ' s o r d e r w h i c h 
f o u n d c l a i m a n t ' s l e f t knee i n j u r y h as w o r s e n e d s i n c e t h e l a s t 
a r r a n g e m e n t o f c o m p e n s a t i o n . The R e f e r e e awarded 75° f o r 50% d i s 
a b i l i t y o f t h e l e f t knee i n l i e u o f p r i o r o r d e r s and a s t i p u l a t i o n . 

The i n s u r e r c o n t e n d s t h a t s i n c e c l a i m a n t s t i p u l a t e d t o an 
award o f 20% d i s a b i l i t y on June 27, 1980 and had no m e d i c a l e v i 
d ence s h o w i n g a w o r s e n i n g s i n c e t h a t t i m e , t h e award s h o u l d be h e l d 
t o t h e s t i p u l a t e d amount. 

On June 27, 1980 c l a i m a n t s t i p u l a t e d t o an award o f 20 
d i s a b i l i t y f o r h i s l e f t knee i n j u r y . From September 29, 1980 t o 
November 24, 1980 c l a i m a n t was e n r o l l e d i n an a u t h o r i z e d v o c a t i o n a l 
r e h a b i l i t a t i o n p r o g r a m . A D e t e r m i n a t i o n O r d e r i s s u e d on December 
30, 1980 a t t h e c l o s e o f t h e p r o g r a m f o u n d c l a i m a n t was e n t i t l e d 
t o no a d d i t i o n a l p e r m a n e n t d i s a b i l i t y c o m p e n s a t i o n . C l a i m a n t has 
a p p e a l e d t h a t D e t e r m i n a t i o n O r d e r . 

A c l a i m r e o p e n e d f o r v o c a t i o n a l r e h a b i l i t a t i o n p u r p o s e s i s 
s u b j e c t t o r e d e t e r m i n a t i o n b y , t h e E v a l u a t i o n D i v i s i o n . ORS 
6 5 6 . 2 6 8 ( 5 ) . The c l a i m i s examined and e x t e n t o f c o m p e n s a t i o n , 
i n c l u d i n g p e r m a n e n t d i s a b i l i t y , i s r e d e t e r m i n e d . ORS 6 5 6 . 2 6 8 ( 4 ) . 
C o n t r a r y t o t h e i n s u r e r ' s a r g u m e n t a t h e a r i n g , i t i s n o t n e c e s s a r y 
f o r t h e c l a i m a n t i n t h i s case t o h a ve s u b m i t t e d an a g g r a v a t i o n 
c l a i m p u r s u a n t t o ORS 656.273 i n o r d e r t o p u t t h e e x t e n t o f perma
n e n t d i s a b i l i t y a t i s s u e . 

When a c l a i m i s r e o p e n e d f o r v o c a t i o n a l r e h a b i l i t a t i o n and 
s u b s e q u e n t l y c l o s e d p u r s u a n t t o ORS 6 5 6 . 2 6 8 ( 5 ) , i n o r d e r t o w a r r a n t 
an a d d i t i o n a l award o f p e r m a n e n t d i s a b i l i t y , t h e c l a i m a n t must 
p r o v e a change i n h i s c o n d i t i o n s i n c e t h e l a s t r a t i n g o f p e r m a n e n t 
d i s a b i l i t y . F r e d Hanna, 34 Van N a t t a 1271 ( 1 9 8 2 ) . 

The R e f e r e e f o u n d t h a t c l a i m a n t ' s c o n d i t i o n had w o r s e n e d s i n c e 
t h e s t i p u l a t i o n a w a r d i n g h i m a t o t a l o f 20% d i s a b i l i t y . The 
s t i p u l a t i o n was t h e l a s t r a t i n g o f p e r m a n e n t d i s a b i l i t y b e f o r e t h e 
December 30, 1980 D e t e r m i n a t i o n O r d e r . The R e f e r e e s t a t e d i n h i s 
o p i n i o n , " I t makes no d i f f e r e n c e w h e t h e r t h i s came a b o u t by a g g r a 
v a t i o n o r a l w a y s e x i s t e d . " We a g r e e w i t h t h e f i n d i n g t h a t c l a i m a n t 
has shown a w o r s e n i n g . However, we d i s a g r e e w i t h t h e R e f e r e e ' s 
s t a t e m e n t , w h i c h i s i n c o n s i s t e n t w i t h o u r h o l d i n g i n F r e d Hanna, 
s u p r a . The c l a i m a n t must show changed c i r c u m s t a n c e s s i n c e t h e l a s t 
r a t i n g o f p e r m a n e n t d i s a b i l i t y ; o t h e r w i s e t h e p r i o r d e t e r m i n a t i o n 
i s b i n d i n g , and c l a i m a n t i s n o t e n t i t l e d t o an a d d i t i o n a l a w a r d o f 
c o m p e n s a t i o n f o r p e r m a n e n t d i s a b i l i t y . 

The R e f e r e e ' s o r d e r d a t e d May 19, 1982 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded 4350 f o r h i s s e r v i e s on r e v i e w . 

ORDER 
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Board. Member Ba r n e s C o n c u r r i n g i n P a r t and D i s s e n t i n g i n P a r t : 

The R e f e r e e 1 s o r d e r c o u l d be i n t e r p r e t e d t o mean t h a t he 
b e l i e v e d t h a t c l a i m a n t was now e n t i t l e d t o an award f o r 50% l e f t 
l e g d i s a b i l i t y b e c a u s e t h a t d e g r e e o f d i s a b i l i t y e x i s t e d e v e n 
b e f o r e c l a i m a n t s t i p u l a t e d t o an award o f 20% l e f t l e g d i s a b i l i t y 
i n June o f 1980. I a g r e e w i t h t h e m a j o r i t y ' s r e j e c t i o n o f t h a t 

p o s s i b l e i n t e r p r e t a t i o n o f t h e R e f e r e e ' s o r d e r . Under F r e d Hanna, 
34 Van N a t t a 1271 ( 1 9 8 2 ) , t h e i s s u e i s w h e t h e r c l a i m a n t ' s knee c o n 
d i t i o n has w o r s e n e d s i n c e t h e l a s t award o f c o m p e n s a t i o n made by 
t h e J u n e , 1980 s t i p u l a t i o n . I n o t h e r w o r d s , i t i s n e c e s s a r y t o 
compare c l a i m a n t ' s knee c o n d i t i o n now w i t h h i s knee c o n d i t i o n i n 
June o f 1980. 

My c o m p a r i s o n o f t h e a v a i l a b l e i n f o r m a t i o n l e a d s me t o t h e 
c o n c l u s i o n t h a t t h e R e f e r e e ' s award i s e x c e s s i v e . E x h i b i t s 21 and 
35 d e s c r i b e c l a i m a n t ' s c o n d i t i o n i n June o f 1980. C l a i m a n t ' s l e f t 
knee l i g a m e n t s u r g e r y r e s u l t e d i n 5° l o s s o f e x t e n s i o n , q u a d r i c e p s 
a t r o p h y and c h r o n i c p a i n . The most r e c e n t and most c o m p r e h e n s i v e 
r e p o r t i s E x h i b i t 60 i n w h i c h Dr. P a s q u e s i f i n d s c l a i m a n t ' s t o t a l 
l e f t knee d i s a b i l i t y , n o t a l l o f w h i c h i s r e l a t e d t o c l a i m a n t ' s 
i n d u s t r i a l i n j u r y , t o i n c l u d e l i g a m e n t s u r g e r y , 30° l o s s o f e x t e n 
s i o n , 20° l o s s o f f l e x a t i o n , q u a d r i c e p s a t r o p h y , c h r o n i c p a i n and 
e f f u s i o n . P o s t - s u r g e r y s t a t u s i s t h e same. Q u a d r i c e p s a t r o p h y i s 
t h e same. C h r o n i c p a i n i s t h e same. A l l t h a t i s d i f f e r e n t i s a 
g r e a t e r l o s s o f e x t e n s i o n , l o s s o f f l e x a t i o n and e f f u s i o n n o t 
p r e v i o u s l y n o t e d i n t h e m e d i c a l r e p o r t s , b u t n o t s a i d t o be e i t h e r 
p r e m a n e n t o r d i s a b l i n g . 

I a g r e e w i t h t h e m a j o r i t y t h a t t h i s c o m p a r i s o n s u p p o r t s t h e 
c o n c l u s i o n t h a t c l a i m a n t ' s l o s s o f use o f h i s l e f t k nee i s now 
g r e a t e r t h a n i t was i n 1980 when he s t i p u l a t e d t o an award f o r 20% 
l o s s o f u s e . I c a n n o t a g r e e t h a t t h e e v i d e n c e i n t h i s r e c o r d 
e s t a b l i s h e s t h a t c l a i m a n t i s now e n t i t l e d t o an award f o r 50% l o s s 
o f u s e . H i s c o n d i t i o n has w o r s e n e d , b u t c e r t a i n l y n o t t h a t much. 
I w o u l d m o d i f y t h e R e f e r e e ' s o r d e r and g r a n t an award f o r 3 0 % . l o s s 
o f u s e . 

********** 

THOMAS G. LONG, C l a i m a n t Own Motion 81-0157M 
Emmons, K y l e e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 7, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y Own Motion O r d e r 
On J u l y 15, 1982, t h e B o a r d i s s u e d an o r d e r r e f e r r i n g t h e 

a b o v e - e n t i t l e d c l a i m t o t h e H e a r i n g s D i v i s i o n f o r an e v i d e n t i a r y 
h e a r i n g on c l a i m a n t ' s e n t i t l e m e n t t o a d d i t i o n a l p e r m a n e n t p a r t i a l 
d i s a b i l i t y , s p e c i f i c a l l y p e r m a n e n t t o t a l d i s a b i l i t y . C l a i m a n t ' s 
c o m p e n s a b l e i n d u s t r i a l i n j u r y was s u s t a i n e d on J u l y 16, 1973 and 
h i s a g g r a v a t i o n r i g h t s have s i n c e e x p i r e d . 

R e f e r e e S e i f e r t , a f t e r h e a r i n g h e l d o n A u g u s t 25, 1982, 
recommended t o t h e Board t h a t c l a i m a n t be g r a n t e d c o m p e n s a t i o n f o r 
p e r m a n e n t t o t a l d i s a b i l i t y . We a c c e p t t h e R e f e r e e ' s f i n d i n g s o f 
f a c t as o u r own. However, we d i s a g r e e w i t h h i s c o n c l u s i o n . 
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We a c k n o w l e d g e t h a t t h r e e o f c l a i m a n t ' s d o c t o r s and a 
v o c a t i o n a l c o n s u l t a n t have i n d i c a t e d t h e i r o p i n i o n t h a t c l a i m a n t 
i s p e r m a n e n t l y and t o t a l l y d i s a b l e d . However, t h i s i s a l e g a l 
j u d g m e n t b a s e d on a c o m b i n a t i o n o f f a c t o r s . No d o c t o r has s a i d 
t h a t c l a i m a n t i s p e r m a n e n t l y and t o t a l l y d i s a b l e d b a s e d s o l e l y on 
h i s p h y s i c a l c o n d i t i o n . We a r e p e r s u a d e d b y a t o t a l i t y o f t h e 
e v i d e n c e t h a t c l a i m a n t , a l t h o u g h s e v e r e l y d i s a b l e d , i s n o t 
p e r m a n e n t l y and t o t a l l y d i s a b l e d even when c o n s i d e r i n g b o t h h i s 
p h y s i c a l c o n d i t i o n and o t h e r s o c i a l / v o c a t i o n a l f a c t o r s . I t 
becomes c l a i m a n t ' s b u r d e n t h e n t o show a w i l l i n g n e s s t o f i n d 
s u i t a b l e g a i n f u l e m p loyment. T h i s he has f a i l e d t o do. I t i s 
a c k n o w l e d g e d t h a t t h e o p p o r t u n i t i e s i n h i s l o c a l e a r e s c a n t , b u t 
we h a v e p r e v i o u s l y r u l e d t h a t " . . . ' r e a s o n a b l e e f f o r t s ' t o 
o b t a i n employment can i n c l u d e a w i l l i n g n e s s t o r e l o c a t e , a t l e a s t 
f o r w o r k e r s i n s m a l l e r c o m m u n i t i e s . " Raymond O s b o r n , 34 Van N a t t a 
576 ( 1 9 8 2 ) . C l a i m a n t has a p p a r e n t l y n e v e r even c o n s i d e r e d m o v i n g 
t o an a r e a w i t h more o p p o r t u n i t i e s . We a l s o n o t e t h a t he h a s 
shown l e s s t h a n c o n v i n c i n g e f f o r t t o o b t a i n work i n h i s 
g e o g r a p h i c a l a r e a , s m a l l t h o u g h t h e a r e a may be. Based on t h e 
abov e , we c o n c l u d e c l a i m a n t has f a i l e d t o show e n t i t l e m e n t t o 
c o m p e n s a t i o n f o r p e r m a n e n t t o t a l d i s a b i l i t y . 

C l a i m a n t has r e c e i v e d a wards t o t a l i n g 65% u n s c h e d u l e d 
d i s a b i l i t y . We c o n c l u d e he i s e n t i t l e d t o an i n c r e a s e d award o f 
c o m p e n s a t i o n f o r 10% l o w b a c k d i s a b i l i t y r e s u l t i n g f r o m h i s i n j u r y 
o f J u l y 16, 1973. 

ORDER 

C l a i m a n t i s h e r e b y g r a n t e d an a d d i t i o n a l a w a r d o f 
c o m p e n s a t i o n f o r 10% l o w back d i s a b i l i t y , m a k i n g a t o t a l award o f 
75%. 

C l a i m a n t ' s a t t o r n e y i s g r a n t e d as a r e a s o n a b l e a t t o r n e y f e e a 
sum e q u a l t o 25% o f t h e i n c r e a s e d c o m p e n s a t i o n g r a n t e d by t h i s 
o r d e r , p a y a b l e o u t o f s a i d c o m p e n s a t i o n as p a i d , n o t t o e x c e e d 
$2,000. 

I T I S SO ORDERED. 

GLENN 0. HALL, C l a i m a n t WCB 81-03510 
P o z z i , W i l s o n e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 10, 1983 
John S n a r s k i s , D e f e n s e A t t o r n e y O r d e r o f Abatement 
On December 30, 1982, we i s s u e d o u r O r d e r on Review h e r e i n . 

On J a n u a r y 6, 1983, we r e c e i v e d a r e q u e s t f r o m t h e e m p l o y e r and 
i t s i n s u r e r f o r an o r d e r on r e c o n s i d e r a t i o n a l l o w i n g t h e 
e m p l o y e r / i n s u r e r t o t a k e a c r e d i t o f p e r m a n e n t t o t a l d i s a b i l i t y 
b e n e f i t s p a i d t o c l a i m a n t p e n d i n g Board r e v i e w a g a i n s t t h e 
p e r m a n e n t p a r t i a l d i s a b i l i t y a warded by t h e B o a r d ' s O r d e r on 
Review. 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e m e r i t s o f 
t h e e m p l o y e r / i n s u r e r ' s r e q u e s t , we h e r e b y a b a t e o u r o r d e r h e r e i n 
d a t e d Decmber 30, 1982. 
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L I E S E L O T T E DAVIS, C l a i m a n t 
B l a c k & Hansen, C l a i m a n t ' s A t t o r n e y s 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

WCB 81-10225 
J a n u a r y 11, 1983 
O r d e r on R e v i e w 

Reviewed by Board Members B a r n e s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Mongrain's o r d e r w h i c h 
o r d e r e d t h e S A I F C o r p o r a t i o n t o pay c l a i m a n t temporary t o t a l d i s 
a b i l i t y c ompensation from October 20, 1981 u n t i l c l a i m a n t e i t h e r 
r e t u r n s t o work or i s r e l e a s e d t o r e t u r n t o work by h e r a t t e n d i n g 
p h y s i c i a n , or u n t i l "such d a t e a s may be a u t h o r i z e d by D e t e r m i n a 
t i o n O r d e r . " 

C l a i m a n t r a i s e s two i s s u e s on r e v i e w . F i r s t , c l a i m a n t c o n 
t e n d s t h a t t h e R e f e r e e e r r o n e o u s l y d e t e r m i n e d t h a t she was b a r r e d 
by p r i n c i p l e s of r e s j u d i c a t a from r a i s i n g an i s s u e c o n c e r n i n g the 
r a t e of temporary t o t a l d i s a b i l i t y compensation which she was 
e n t i t l e d t o r e c e i v e , e i t h e r a s of the time of h e r o r i g i n a l i n j u r y 
or t h e time of c l a i m r e o p e n i n g i n August of 1981. Second, c l a i m a n t 
c o n t e n d s t h a t the R e f e r e e ' s o r d e r m i s s t a t e s the i n s u r e r ' s o b l i g a 
t i o n t o pay temporary t o t a l d i s a b i l i t y b e n e f i t s a s s e t f o r t h i n ORS 
6 5 6 . 2 6 8 ( 2 ) . We a g r e e w i t h c l a i m a n t ' s second c o n t e n t i o n and, t h e r e 
f o r e , modify the R e f e r e e ' s o r d e r i n p a r t . 

A R e f e r e e ' s o r d e r i n a p r i o r p r o c e e d i n g o r d e r e d t h i s c l a i m 
reopened f o r s u r g e r y , and c l a i m a n t s u b m i t t e d t o s u r g e r y i n August 
of 1981. S A I F commenced payment of temporary d i s a b i l i t y b e n e f i t s 
a t t h a t time and t e r m i n a t e d b e n e f i t s a s of October 20, 1981, b a s e d 
upon a c h a r t note i n the a t t e n d i n g p h y s i c i a n ' s r e c o r d i n d i c a t i n g 
t h a t c l a i m a n t ' s e x a m i n a t i o n was w i t h i n normal l i m i t s and t h a t 
" [ s ] h e i s r e l e a s e d from f o l l o w up a t t h i s t i m e . " E x h i b i t s 17 and 
18 a r e r e c o r d s of t e l e p h o n e c o n v e r s a t i o n s between a S A I F r e p r e s e n 
t a t i v e and an employe i n the p h y s i c i a n ' s o f f i c e , i n d i c a t i n g t h a t , 
i n r e s p o n s e t o a t e l e p h o n e i n q u i r y , S A I F was informed i n December 
of 1981 t h a t c l a i m a n t was r e l e a s e d f o r r e g u l a r work on October 19 
or 20, 1981. These documents, however, were a d m i t t e d s o l e l y f o r 
the purpose of e s t a b l i s h i n g t h a t S A I F ' s conduct i n t e r m i n a t i n g 

c l a i m a n t ' s temporary d i s a b i l i t y c o m p ensation a s o f October 20, 1981 
was not u n r e a s o n a b l e . S A I F does not q u e s t i o n t h i s e v i d e n t i a r y 
r u l i n g . T h e r e f o r e , t h e s e documents a r e not e v i d e n c e t h a t c l a i m a n t 
a c t u a l l y was r e l e a s e d f o r work i n October o f 1981. 

The i n s u r e r i s o b l i g a t e d t o pay temporary d i s a b i l i t y compensa
t i o n u n t i l one of t h r e e t h i n g s o c c u r s : e i t h e r t h e worker r e t u r n s 
t o r e g u l a r work, i s r e l e a s e d by the a t t e n d i n g p h y s i c i a n t o r e t u r n 
t o r e g u l a r work o r t h e r e h a s been a d e t e r m i n a t i o n p u r s u a n t t o ORS 
656.268 t h a t t h e w o r k e r ' s c o n d i t i o n i s m e d i c a l l y s t a t i o n a r y . ORS 
6 5 6 . 2 6 8 ( 2 ) , J a c k s o n v. S A I F , 7 Or App 109 ( 1 9 7 1 ) . An i n s u r e r c a n 
not u n i l a t e r a l l y t e r m i n a t e time l o s s b e n e f i t s b a s e d upon a d o c t o r ' s 
r e p o r t i n d i c a t i n g t h a t a worker i s m e d i c a l l y s t a t i o n a r y . Mark L. 
S i d e , 34 Van N a t t a 661 ( 1 9 8 2 ) . 

An i n s u r e r c a n u n i l a t e r a l l y t e r m i n a t e time l o s s b e n e f i t s when 
a c l a i m a n t i s r e l e a s e d t o r e t u r n t o work, but we have c o n c l u d e d 
t h a t a r e l e a s e t o work s h o u l d be c l e a r and unambiguous i n o r d e r t o 
j u s t i f y t e r m i n a t i o n of time l o s s b e n e f i t s . John R. D a n i e l , 34 Van 
N a t t a 1020 ( 1 9 8 2 ) . The p o s s i b l e work r e l e a s e s i n t h i s r e c o r d , 
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based on t h e e v i d e n c e a d m i t t e d w i t h o u t l i m i t a t i o n , would be t h e 
a t t e n d i n g p h y s i c i a n ' s October, 1981 c h a r t note t h a t " c l a i m a n t i s 
r e l e a s e d from f o l l o w up a t t h i s t i m e " and a December, 1981 r e p o r t 
t h a t s t a t e s t h a t t h e p r i o r October c l a i m a n t was " a l l o w e d t o r e t u r n 
t o a c t i v i t i e s a s t o l e r a t e d . " We f i n d t h e s e " r e l e a s e s " t o be 
ambiguous and i n s u f f i c i e n t t o j u s t i f y t e r m i n a t i o n of time l o s s 
b e n e f i t s under the r a t i o n a l e of D a n i e l . 

Without a c l e a r work r e l e a s e , S A I F was o b l i g a t e d t o c o n t i n u e 
t o pay compensation f o r temporary t o t a l d i s a b i l i t y u n t i l a D e t e r 
m i n a t i o n Order was i s s u e d . S A I F d i d h o t do so. The R e f e r e e c o r 
r e c t l y r u l e d t h a t S A I F was s u b j e c t t o a p e n a l t y f o r i t s u n i l a t e r a l 
t e r m i n a t i o n of temporary d i s a b i l i t y b e n e f i t s ; however, t h e 
R e f e r e e ' s o r d e r does not go f a r enough. As a p e n a l t y , S A I F i s 
p r o h i b i t e d from r e c o v e r i n g a s an overpayment t h e temporary t o t a l 
d i s a b i l i t y b e n e f i t s i t s h o u l d have p a i d c l a i m a n t d u r i n g t h e i n t e r i m 
between c l a i m a n t ' s m e d i c a l l y s t a t i o n a r y d a t e and t h e i s s u a n c e of 
th e D e t e r m i n a t i o n Order. Mark L . S i d e , s u p r a , 34 Van N a t t a a t 663. 

We a f f i r m and adopt t h e r e m a i n i n g p o r t i o n s of t h e R e f e r e e ' s 
o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 8, 1982 i s m o d i f i e d i n 
p a r t . Those p o r t i o n s of t h e R e f e r e e ' s o r d e r d i r e c t i n g S A I F t o pay 
c l a i m a n t temporary t o t a l d i s a b i l i t y b e n e f i t s from October 20, 1981 
t o e i t h e r t h e d a t e t h a t c l a i m a n t r e t u r n s t o work o r i s r e l e a s e d t o 
r e t u r n t o work or "such d a t e a s may be a u t h o r i z e d by D e t e r m i n a t i o n 

O r d e r , " and t h a t imposed a p e n a l t y o f 25% o f t h e temporary d i s a b i l 
i t y c o m p e n s a t i o n made p a y a b l e by t h e R e f e r e e ' s o r d e r , a r e m o d i f i e d 
a s f o l l o w s . S A I F s h a l l pay c l a i m a n t temporary t o t a l d i s a b i l i t y 
c o m p e n s a t i o n from October 20, 1981 u n t i l t h e d a t e of a D e t e r m i n a 
t i o n Order r e c l o s i n g t h e c l a i m p u r s u a n t t o ORS 656.268, l e s s t ime 
worked. S A I F i s p r o h i b i t e d from t a k i n g a s e t o f f f o r any of t h i s 
amount of temporary d i s a b i l i t y c ompensation a g a i n s t any a d d i t i o n a l 
c o m p e n s a t i o n t o which c l a i m a n t i s o r may be e n t i t l e d , i n c l u d i n g 
t e mporary and permanent d i s a b i l i t y b e n e f i t s . The re m a i n d e r o f t h e 
R e f e r e e ' s o r d e r i s a f f i r m e d . 

********** 
BARBARA D. NOBLE, C l a i m a n t WCB 81-05446 
O l s o n , H i t t l e e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 11, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members L e w i s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e W i l s o n ' s o r d e r w h i c h 
a f f i r m e d t h e i n s u r e r ' s d e n i a l of h e r c l a i m f o r a c o n d i t i o n 
denominated "meat wrappers asthma." 

We adopt t h e R e f e r e e ' s f i n d i n g s of f a c t a s our own. 

The R e f e r e e d e t e r m i n e d t h a t c l a i m a n t ' s c l a i m must f a i l f o r two 
r e a s o n s : (1) c l a i m a n t ' s c o n d i t i o n d i d not r e s u l t i n t h e need f o r 
m e d i c a l s e r v i c e s o r d i s a b i l i t y ; and ( 2 ) c l a i m a n t ' s work a c t i v i t y 
d i d not c a u s e a w o r s e n i n g of h e r u n d e r l y i n g d i s e a s e under t h e 
r a t i o n a l e i n S t u p f e l v. Edward H i n e s Lumber Co., 288 Or 39 ( 1 9 7 9 ) . 
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A l t h o u g h c l a i m a n t ' s asthma c o n d i t i o n d i d not r e s u l t i n t h e 
need f o r t r e a t m e n t o r time o f f from work, we f i n d t h a t she d i d 
r e q u i r e m e d i c a l s e r v i c e s . The c o n d i t i o n was s i g n i f i c a n t enough 
t h a t . s h e d i d s e e Dr. Bury, Dr. V e r v l o e t and l a t e r , a t S A I F C o r p o r a 
t i o n ' s r e q u e s t , Dr. K e p p e l . As a r e s u l t o f c l a i m a n t d e s i r i n g 
t r e a t m e n t f o r h e r p e r s i s t e n t cough, t e s t s were done t o d e t e r m i n e 
the r e a s o n f o r h e r problems. 

We f i n d t h a t the r e a s o n i n g of the c o u r t i n S t u p f e l i s not 
a p p l i c a b l e i n t h i s p a r t i c u l a r c a s e . There i s no e v i d e n c e i n d i 
c a t i n g even a p o s s i b i l i t y t h a t c l a i m a n t ' s c o n d i t i o n p r e e x i s t e d h e r 
work a c t i v i t y a t Sherman's T h u n d e r b i r d Market. We c o n c l u d e c l a i m 
a n t must show t h a t h e r work a c t i v i t y was a major c o n t r i b u t i n g c a u s e 
of h e r d i s e a s e . S A I F v. Gygi, 55 Or App 570 ( 1 9 8 2 ) . 

Dr. V e r v l o e t , a s p e c i a l i s t i n pulmonary d i s e a s e , d i d e x t e n s i v e 
t e s t i n g on c l a i m a n t and d e t e r m i n e d t h a t t h e r e was no q u e s t i o n t h a t 
c l a i m a n t ' s j o b a s a meat wrapper c a u s e d t h e d i s e a s e . Other c o n t r i 
b u t i n g f a c t o r s , s u c h a s smoking and h a y f e v e r , were not p r e s e n t i n 
c l a i m a n t ' s c a s e . S A I F ' s own i n d u s t r i a l h y g i e n i s t , Mr. Schoenborn, 
i n d i c a t e d i t appeared c l a i m a n t had a v a l i d c l a i m . Dr. K e p p e l 
examined c l a i m a n t a t the r e q u e s t of S A I F . We do not f i n d h i s 
r e p o r t s d e t r i m e n t a l t o c l a i m a n t ' s c l a i m , a s S A I F a r g u e s t h e y a r e . 
I n May of 1981 Dr. Keppel i n d i c a t e d c l a i m a n t was not, a t t h a t time, 
symptomatic. He s t a t e d t h a t a t t h e time she l e f t work a t Sherman's 
she may have had some a i r w a y i r r i t a t i o n r e s u l t i n g i n a cough and 
t h i c k n e s s i n h e r sputum t h a t may have been due t o t h e p r i c e l a b e l 
a d h e s i v e o r t o the p o l y v i n y l c h l o r i d e . He f e l t , however, t h a t t h i s 
was not a permanent c o n d i t i o n . He d i d f e e l t h a t any p r e s e n t symp
toms were p r o b a b l y not the r e s u l t o f work i r r i t a n t s . I n J a n u a r y o f 
1982 Dr. Keppel i n d i c a t e d he d i d not r e p e a t t h e M e c h o l y l t e s t . He 
f e l t ". . . t h a t a time d i s t a n t from h e r i n i t i a l e x p o s u r e a nega
t i v e t e s t would not c o m p l e t e l y r u l e o u t t h a t t h e d i f f i c u l t y she had 
p r e v i o u s l y was due t o the fumes from the a d h e s i v e o r from t h e p o l y 
v i n y l c h l o r i d e . " Again, he r e i t e r a t e d t h a t she had no d i s a b i l i t y . 

We f i n d Dr. V e r v l o e t , c l a i m a n t ' s t r e a t i n g d o c t o r , v e r y d e f i 
n i t e l y i n d i c a t e s c l a i m a n t ' s work e x p o s u r e a t Sherman's was t h e 
major, i f not the o n l y , c a u s e of c l a i m a n t ' s d i s e a s e . A l t h o u g h Dr. 
K e p p e l i s much more e q u i v o c a l , we do not f i n d he d i s p r o v e s c l a i m 
a n t ' s c l a i m . He seems t o f o c u s more on whether c l a i m a n t ' s c o n d i 
t i o n h a s permanency and has c a u s e d d i s a b i l i t y . T h i s h a s v e r y 
l i t t l e t o do w i t h whether c l a i m a n t h a s a compensable o c c u p a t i o n a l 
d i s e a s e . We c o n c l u d e the p r e p o n d e r a n c e of t h e e v i d e n c e i n d i c a t e s 
t h a t c l a i m a n t ' s "meat wrappers asthma" was c o n t r i b u t e d t o i n major 
p a r t by h e r work a c t i v i t y a t Sherman's. The d e n i a l s h o u l d be 
r e v e r s e d . 

C l a i m a n t r a i s e d an i s s u e d c o n c e r n i n g p e n a l t i e s and a t t o r n e y 
f e e s f o r S A I F ' s f a i l u r e t o i s s u e a t i m e l y d e n i a l . ORS 6 5 6 . 2 6 2 ( 9 ) , 
6 5 6 . 3 8 2 ( 1 ) . We f i n d t h a t a p e n a l t y i s w a r r a n t e d and impose a 
p e n a l t y e q u a l t o 25% of i n t e r i m t emporary t o t a l d i s a b i l i t y compen
s a t i o n f o r t h e p e r i o d A p r i l 28,• 1981 through June 19, 1981. Norman 
J . G i b s o n , WCB Case Nos. 80-08932 and 80-07855, 34 Van N a t t a 1583 
(November 19, 1 9 8 2 ) . No a s s o c i a t e d a t t o r n e y ' s f e e w i l l be imposed, 
however, b a s e d upon our r a t i o n a l e e x p r e s s e d i n Z e l d a M. B a h l e r , 33 
Van N a t t a 478, 481 ( 1 9 8 1 ) , r e v ' d . on o t h e r grounds, 60 Or App 90 
( 1 9 8 2 ) . 



ORDER 

The R e f e r e e ' s o r d e r d a t e d March 9, 1982 i s r e v e r s e d . 

C l a i m a n t ' s c l a i m f o r "meat wrappers asthma" i s h e r e b y remanded 
to S A I F C o r p o r a t i o n f o r a c c e p t a n c e and payment of compensation t o 
which c l a i m a n t i s e n t i t l e d u n t i l c l o s u r e under ORS 656.268. 

The i n s u r e r i s d i r e c t e d t o pay t o c l a i m a n t an amount e q u a l t o 
25% of i n t e r i m temporary t o t a l d i s a b i l i t y c ompensation f o r t h e 
p e r i o d A p r i l 28, 1981 through June 19, 1981. 

C l a i m a n t ' s a t t o r n e y i s awarded $1,250 a s a r e a s o n a b l e 
a t t o r n e y ' s f e e f o r s e r v i c e s a t the h e a r i n g and on Board r e v i e w , 
p a y a b l e by S A I F C o r p o r a t i o n . 

ROY D. NORTHEY, C l a i m a n t WCB 81-00163 
M i c h a e l Dye, C l a i m a n t ' s A t t o r n e y J a n u a r y 11, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members L e w i s and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e P e t e r s o n ' s 
o r d e r which g r a n t e d c l a i m a n t an award o f 192° f o r 60% u n s c h e d u l e d 
d i s a b i l i t y . S A I F contends t h a t t h e award g r a n t e d i s e x c e s s i v e . 

C l a i m a n t , age 50, has been a journeyman c a r p e n t e r f o r o v e r 20 
y e a r s and was so employed on F e b r u a r y 15, 1977 when he f e l l 20 f e e t 
from a s c a f f o l d and s u f f e r e d m u l t i p l e i n j u r i e s . H i s i n j u r i e s 
i n c l u d e d r i b f r a c t u r e s , f a c i a l i n j u r i e s , c e r v i c a l s t r a i n and r i g h t 
s h o u l d e r s t r a i n . S u b s e q u e n t l y c l a i m a n t came t o s u r g e r y and under
went d i s c e x c i s i o n and a f u s i o n . 

The c l a i m was c l o s e d by a D e t e r m i n a t i o n Order of March 19, 
1979 w i t h an award o f 48° f o r 15% u n s c h e d u l e d d i s a b i l i t y . 

The c l a i m was reopened and c l a i m a n t , under t h e a u s p i c e s o f 
v o c a t i o n a l r e h a b i l i t a t i o n , o b t a i n e d h i s GED and took c o u r s e work 
which he completed t o become a b u i l d i n g i n s p e c t o r . C l a i m a n t now 
h a s "a p a r t - t i m e j o b a s a c o n s t r u c t i o n i n s p e c t o r a s he f a i l e d t h e 
l i c e n s i n g e x a m i n a t i o n t o become a b u i l d i n g i n s p e c t o r . 

C l a i m a n t has p h y s i c a l r e s t r i c t i o n s p l a c e d on him from t h i s 
i n d u s t r i a l i n j u r y which p r e c l u d e s h i s r e t u r n t o h i s r e g u l a r o c c u p a 
t i o n . C l a i m a n t has an 11th grade e d u c a t i o n but h a s a c q u i r e d h i s 
GED. Based on m e d i c a l and non-medical f a c t o r s t h e R e f e r e e 
c o n c l u d e d c l a i m a n t was e n t i l e d t o 60% f o r h i s l o s s of wage e a r n i n g 
c a p a c i t y . We modify t h a t award. 

We f i n d c l a i m a n t ' s impairment from t h i s i n j u r y i s m i l d but 
t h a t he i s p r e c l u d e d n e t o n l y from h i s r e g u l a r o c c u p a t i o n b u t a l s o 
from a r a t h e r broad f i e l d of t he l a b o r market. He h a s been 
r e t r a i n e d , a l b e i t he d i d not p a s s t h e e x a m i n a t i o n i n h i s c h o s e n 
f i e l d . U t i l i z i n g t h e g u i d e l i n e s s e t f o r t h i n OAR 436-65-600 e t 
s e q . , we f i n d c l a i m a n t would be a d e q u a t e l y compensated f o r h i s l o s s 
o f wage e a r n i n g c a p a c i t y by an award of 50% u n s c h e d u l e d d i s a b i l i t y . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d O c t o b e r 14, 1981 i s m o d i f i e d . 
C l a i m a n t i s h e r e b y g r a n t e d an award o f 160° f o r 50% u n s c h e d u l e d 
d i s a b i l i t y . T h i s award i s i n l i e u of any p r i o r awards. C l a i m a n t ' s 
a t t o r n e y ' s f e e s h o u l d be a d j u s t e d a c c o r d i n g l y . 

•**•****•*• 

RICHARD J . OSWALD, C l a i m a n t WCB 81-07609 
W o l f , G r i f f i t h e t a l . , A t t o r n e y s J a n u a r y 11, 1983 
Schwabe, W i l l i a m s o n e t al. , , . A t t o r n e y s O r d e r o f D i s m i s s a l 

The Board h a v i n g r e c e i v e d t h e Amended Motion t o D i s m i s s A p p e a l 
on b e h a l f of Mark M o r r i s T i r e Company and I n s u r a n c e Company.of 
North A m e r i c a , and t h e R e f e r e e h a v i n g r u l e d by o r d e r of A p r i l 23, 
1982 t h a t t h a t p o r t i o n of t h e o r d e r of October 1, 1981, j o i n i n g 
Mark M o r r i s T i r e Company, be v a c a t e d , and no a p p e a l h a v i n g been 
t a k e n t h e r e f r o m , 

ORDER 

I t i s h e r e b y o r d e r e d t h a t Mark M o r r i s T i r e Company and i t s 
i n s u r e r , I n s u r a n c e Company o f North Am e r i c a , be removed a s a 
r e s p o n d e n t from c l a i m a n t ' s r e q u e s t f o r Board r e v i e w f i l e d December 
14, 1982. 

* * * * * * * * * * 
EUGENE THOMAS, C l a i m a n t WCB 81-07043 & 81-07044 
Ted T u r n e r , C l a i m a n t ' s A t t o r n e y J a n u a r y 14, 1983 
L i n d s a y , H a r t e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Moscato & M e y e r s , D e f e n s e A t t o r n e y s 

Reviewed by Board Members B a r n e s and L e w i s . 

E B I Companies r e q u e s t s r e v i e w of R e f e r e e James' o r d e r w h i c h : 
(1) found E B I t o be the r e s p o n s i b l e i n s u r e r f o r t h e March 5, 1981 
i n c i d e n t , and ( 2 ) awarded c l a i m a n t ' s a t t o r n e y f e e s b a s e d on 
u n r e a s o n a b l e d e l a y i n r e q u e s t i n g an o r d e r p u r s u a n t t o ORS 656.307. 

C l a i m a n t i s a 54 y e a r o l d s h o r t h a u l t r u c k d r i v e r who h a s 
worked f o r t h i s employer many y e a r s . E e s l d e s d r i v i n g a t r u c k , 
c l a i m a n t ' s j o b i n c l u d e d l o a d i n g and u n l o a d i n g the goods he h a u l e d . 
On October 31, 1S77 he p i c k e d up a 30 pound p i p e and, i n t u r n i n g , 
f e l t a snap w i t h low back p a i n . H i s r e s u l t i n g c l a i m was a c c e p t e d 
by E B I , t h e i n d u s t r i a l i n s u r e r a t t h a t t i m e . C l a i m a n t was o f f work 
f o r s i x weeks, then r e t u r n e d t o r e g u l a r work. I n O c t o b e r , 1978 the 
EB I c l a i m was reopened. C l a i m a n t was o f f n i n e weeks due t o 
i n c r e a s i n g low back p a i n r a d i a t i n g t o h i s l e g s , t h e r i g h t l e g more 
th a n t h e l e f t . At t h a t time, a h e r n i a t e d lumbar d i s c a t L4-5 on 
the r i g h t was d i a g n o s e d . S u r g e r y was recommended, but c l a i m a n t 
d e c l i n e d t h a t o p t i o n . The c l a i m was c l o s e d i n F e b r u a r y of 1979 
w i t h an award of 32° u n s c h e d u l e d permanent d i s a b i l i t y , i n a d d i t i o n 
t o t ime l o s s payments. C l a i m a n t r e t u r n e d t o l i g h t e r work, but 
e v e n t u a l l y took on h i s r e g u l a r work l o a d . W h i l e working o v e r t h e 
n e x t two y e a r s , c l a i m a n t had c h r o n i c , but minor problems w i t h h i s 
back and r i g h t l e g . O c c a s i o n a l l y , he m i s s e d two o r t h r e e d a y s of 
work a t a time b e c a u s e of back p a i n . A l s o , he t o l d h i s s u p e r v i s o r 
many t i m e s t h a t h i s back was h u r t i n g him. 
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On March 5, 1981 c l a i m a n t was a s s i s t i n g i n g u i d i n g a 300 pound 
p i p e o n t o h i s t r u c k when t h e f o r k l i f t h o l d i n g the p i p e dropped i t 
w h i l e t h e c l a i m a n t was h o l d i n g one end. He completed l o a d i n g t h e 
p i p e a f t e r r e s t i n g a few minutes, but he was unable t o r e p o r t t o 
work t h e n e x t day due t o p a i n . He r e p o r t e d t o h i s d o c t o r severe 
back and r i g h t l e g p a i n t h a t was o c c u r r i n g i n the same body p a r t , 
b u t was more severe t h a n he had ever ex p e r i e n c e d b e f o r e . On March 
13, 1981, c l a i m a n t underwent b i l a t e r a l l a minectomies and d i s c e x c i 
s i o n a t L4-5. He t e s t i f i e d t h a t he decided t o have t h e o p e r a t i o n 
t h i s t i m e because t h e p a i n was much worse and he c o u l d n o t c o n t i n u e 
on as he had b e f o r e t h e March, 1981 l i f t i n g a c c i d e n t . 

The employer had changed i n s u r e r s and Argonaut I n s u r a n c e 
Company was on t h e r i s k i n March o f 1981. Argonaut deni e d respon
s i b i l i t y f o r t h e March i n j u r y and s u r g e r y on t h e ground t h a t i t was 
an a g g r a v a t i o n o f c l a i m a n t ' s 1977 i n j u r y f o r which EEI was respon
s i b l e . EBI denied r e s p o n s i b i l i t y on t h e ground t h a t t h e March 
i n c i d e n t was a new i n j u r y f o r which Argonaut was r e s p o n s i b l e . 

I n s u c c e s s i v e i n j u r y cases where c o m p e n s a b i l i t y i s not an 
i s s u e , r e s p o n s i b i l i t y i s p l a c e d upon t h e i n s u r e r c o v e r i n g t h e r i s k 
a t t h e time o f the most r e c e n t i n j u r y t h a t bears a c a u s a l r e l a t i o n 
s h i p t o t h e d i s a b i l i t y . Smith v. Ed's Pancake House, 27 Or App 
361, 364 ( 1 9 7 6 ) . Dr. H i l l , c l a i m a n t ' s t r e a t i n g p h y s i c i a n and 
surgeon s i n c e October o f 1978, s t a t e s t h a t t h e March, 1981 i n c i d e n t 
was an a g g r a v a t i o n o f c l a i m a n t ' s p r e v i o u s i n j u r y and was n o t a new 
i n j u r y . Dr. H i l l ' s c o n c l u s i o n does not r e q u i r e us t o f i n d t h a t 
t h e r e was an a g g r a v a t i o n as t h a t term i s used i n workers compensa
t i o n p r o c e e d i n g s . Under Workers Compensation Law, when t h e i s s u e 
i s one o f r e s p o n s i b i l i t y between succe s s i v e i n s u r e r s , even though 
a p r i o r i n j u r y remains a s i g n i f i c a n t cause o f d i s a b i l i t y , i f t h e 
p r e s e n t d i s a b i l i t y i s even s l i g h t l y caused by t h e more r e c e n t 
i n c i d e n t , t h e i n s u r e r on t h e r i s k a t the t i m e o f t h e more r e c e n t 
i n c i d e n t i s r e s p o n s i b l e f o r t h e d i s a b i l i t y . See Smith v. Ed's 
Pancake House, supra, and Calder v. Hughes & Ladd, 23 Or App 67, 
69 ( 1 9 7 b ) . 

We here conclude t h a t t h e second i n s u r e r , Argonaut I n s u r a n c e , 
i s t h e r e s p o n s i b l e i n s u r e r because t h e 1981 i n c i d e n t c o n t r i b u t e d a t 
l e a s t s l i g h t l y t o c l a i m a n t ' s subsequent d i s a b i l i t y . A l t h o u g h t h e 
c l a i m a n t c o n t i n u e d t o s u f f e r i n t e r m i t t e n t back and r i g h t l e g p a i n 
between c l o s u r e o f t h e EBI c l a i m i n February, 1979 and t h e March, 
1981 i n c i d e n t , h i s p a i n was a t a manageable l e v e l i n t h a t he was 
a b l e t o p e r f o r m h i s r e g u l a r work, was not l i m i t e d t o l i g h t d u t y , 
and he d i d not need me d i c a l t r e a t m e n t . He o c c a s i o n a l l y needed t o 
t a k e t i m e o f f from work due t o h i s back, b u t was always a b l e t o 
r e t u r n i n two or t h r e e days. His back problem, though not e n t i r e l y 
asymptomatic, was r e l a t i v e l y s t a b l e t h r o u g h o u t t h a t p e r i o d . The 
sudden j o l t o f t h e dropped 300 pound p i p e i n 1981 was a s p e c i f i c 
i n c i d e n t a f t e r which t h e c l a i m a n t s t a t e d t o h i s d o c t o r and a t 
h e a r i n g t h a t the p a i n was more severe than he had ever b e f o r e 
e x p e r i e n c e d . Claimant t e s t i f i e d t h a t he knew he c o u l d not r e t u r n 
t o work because of t h i s p a i n . Before t h e p i p e l i f t i n g i n c i d e n t , 
t h e c l a i m a n t had d e c l i n e d t o undergo a back o p e r a t i o n and was a b l e 
t o work w i t h o u t i t . A f t e r t h e March, 1981 i n c i d e n t he f e l t com
p e l l e d t o undergo t h e o p e r a t i o n because o f h i s worsened c o n d i t i o n . 
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The r e m a i n i n g i s s u e i n v o l v e s p e n a l t i e s and a t t o r n e y f e e s . 
A l t h o u g h c l a i m a n t ' s a g g r a v a t i o n c l a i m was dated March 11, 1981 and 
r e c e i v e d by EBI on March 13, 1981, EBI n e i t h e r d e n i e d t h e c l a i m nor 
re q u e s t e d an o r d e r p u r s u a n t t o ORS 656.307 u n t i l June 10, 1981, 
about 90 days l a t e r . We b e l i e v e t h a t a l l d e n i a l s , whether o f com
p e n s a b i l i t y o r r e s p o n s i b i l i t y , have t o be is s u e d w i t h i n 60 days. 
ORS 656.262(6). I n a d d i t i o n , when i n s u r e r r e s p o n s i b i l i t y i s s u e s 
a r i s e , OAR 436-54-332 r e q u i r e s a l l i n v o l v e d i n s u r e r s t o " e x p e d i t e " 
c l a i m p r o c e s s i n g by "immediate p r i o r i t y i n v e s t i g a t i o n . " The 90 day 
p e r i o d between E B I 1 s r e c e i p t o f c l a i m a n t ' s a g g r a v a t i o n c l a i m and 
a c t i o n on t h a t c l a i m does n o t conform t o t h e l e t t e r o r s p i r i t o f 
th e s t a t u t e o r a d m i n i s t r a t i v e r u l e . 

Based on the c r i t e r i a d i s c u s s e d i n Zelda M. B a h l e r , 33 Van 
N a t t a 478 ( 1 9 8 1 ) , r e v ' d on o t h e r grounds, 60 Or App 90 (1 9 8 2 ) , 
c l a i m a n t i s e n t i t l e d t o t h e maximum p e n a l t y o f 25%. A l s o , f o r t h e 
reasons s t a t e d i n B a h l e r , assessment o f an a t t o r n e y f ee p u r s u a n t t o 
ORS 656.382(1) i s a p p r o p r i a t e i n t h i s case. 

The Referee d e c l i n e d t o assess a p e n a l t y because EBI was 
p a y i n g i n t e r i m compensation u n t i l t h e da t e o f i t s d e n i a l ; t h e 
Referee t h u s reasoned t h a t t h e r e were no amounts o f compensation 
"then due" upon which t o assess a p e n a l t y . I n Norman J . Gibson, 34 
Van N a t t a 1583 (198 2 ) , we a d m i t t e d t h a t t h e "then due" language o f 
ORS 656.262(9) has c r e a t e d c o n s i d e r a b l e c o n f u s i o n i n t h i s k i n d o f 
s i t u a t i o n , b u t concluded t h a t when a d e n i a l i s unreasonably l a t e we 
w i l l assess a p e n a l t y on t h e i n t e r i m compensation p a i d between t h e 
s i x t i e t h day and t h e da t e o f the d e n i a l . 

ORDER 

The Referee's o r d e r dated A p r i l 30, 1982 i s r e v e r s e d . 
Argonaut I n s u r a n c e Company's d e n i a l dated J u l y 20, 1981 i s s e t 
a s i d e and c l a i m a n t ' s c l a i m i s remanded t o Argonaut f o r acceptance 
and t h e p r o v i s i o n o f b e n e f i t s . EBI Companies' d e n i a l dated June 
10, 1981 i s r e i n s t a t e d and a f f i r m e d . 

Argonaut s h a l l reimburse EBI f o r a l l b e n e f i t s p a i d p u r s u a n t t o 
th e terms o f the Referee's o r d e r . 

I n a d d i t i o n , c l a i m a n t i s awarded a p e n a l t y , p ayable s o l e l y by 
EBI, equal t o 25% o f the compensation f o r temporary t o t a l d i s 
a b i l i t y due from May 12, 1981 t h r o u g h June 10, 1981. Cl a i m a n t ' s 
a t t o r n e y i s awarded a fee o f £400 f o r s e r v i c e s rendered i n connec
t i o n w i t h t h e p e n a l t y i s s u e , p ayable s o l e l y by EBI; t h i s fee i s i n 
l i e u o f and not i n a d d i t i o n t o t h e f e e awarded by the Referee. 

• • * • • • • * * * * 
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DIANNA MARIE MORTON, C l a i m a n t 
Mai agon & V e l u r e , C l a i m a n t ' s A t t o r n e y s 
R o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s 

WCB 80-01538 
J a n u a r y 17, 1983 
O r d e r on R e c o n s i d e r a t i o n 

Claimant seeks r e c o n s i d e r a t i o n o f the Board's Order on Review 
dated February 11, 1981 which rev e r s e d the Referee's o r d e r which 
set a s i d e t he March 19, 1980 D e t e r m i n a t i o n Order and ord e r e d t h e 
c l a i m reopened and processed pursuant t o ORS 656.268. F i n d i n g t h a t 
t h e c l a i m was, i n f a c t , p r o p e r l y c l o s e d , the Board c o n s i d e r e d t h e 
a l t e r n a t i v e i s s u e o f e x t e n t o f d i s a b i l i t y and awarded 48°, f o r a 
15% unscheduled permanent d i s a b i l i t y f o r c l a i m a n t ' s neck i n j u r y , 
t o g e t h e r w i t h temporary t o t a l d i s a b i l i t y compensation f o r a p e r i o d 
of t i m e d u r i n g which t he c l a i m a n t was h o s p i t a l i z e d f o l l o w i n g 
c l o s u r e o f the c l a i m , from May 12, 1980 th r o u g h May 20, 1980. The 
Board abated i t s Order on Review by an Order o f Abatement dated 
February 25, 1981. 

Having r e c o n s i d e r e d t he p a r t i e s ' arguments and reexamined the 
e n t i r e r e c o r d , we now conclude t h a t our p r i o r Order on Review was 
f a c t u a l l y and l e g a l l y i n c o r r e c t . 

On March 29, 1979 c l a i m a n t i n j u r e d her c e r v i c a l area l i f t i n g 
a t r a y o f d i s h e s w h i l e w o r k i n g as a w a i t r e s s . Over the f o l l o w i n g 
year c l a i m a n t was examined or t r e a t e d by Drs. McClure, Dunn, 
N i c k e l s , Samuel, Loeb, Toon and an Orthopaedic C o n s u l t a n t s p a n e l . 
These d o c t o r s c o n s i s t e n t l y r e p o r t e d t h a t c l a i m a n t ' s March, 1979 
i n j u r y produced o n l y a c e r v i c a l s t r a i n . Based on i n f o r m a t i o n t h a t 
t h e s t r a i n c o n d i t i o n was m e d i c a l l y s t a t i o n a r y , the c h a l l e n g e d 
D e t e r m i n a t i o n Order was i s s u e d i n March o f 1980. 

Claimant t h e r e a f t e r came under the care o f Dr. Campagna. I n 
A p r i l , 1980 he r e p o r t e d h i s d i a g n o s i s o f c e r v i c a l nerve r o o t 
compression as a " r e s u l t o f [ t h e March, 1979] i n d u s t r i a l i n j u r y . " 
The next month he performed a myelogram and r e p o r t e d i t r e v e a l e d a 
c e r v i c a l d i s c problem. 

The u l t i m a t e i s s u e i s whether t h i s c e r v i c a l d i s c problem, 
d i s c o v e r e d a f t e r issuance o f the c h a l l e n g e d D e t e r m i n a t i o n Order, 
e s t a b l i s h e s t h a t c l a i m a n t ' s c l a i m was p r e m a t u r e l y c l o s e d . 

I n answering t h a t q u e s t i o n i n the n e g a t i v e , our p r i o r Order on 
Review s t a t e s : "The Board concludes t h a t the c l a i m was p r o p e r l y 
c l o s e d based on the evidence i n the r e c o r d at t h a t t i m e . " 
(Emphasis added.1 T h i s emphasTs p o r t i o n of t h a t o r d e r i s a t l e a s t 
m i s l e a d i n g . 

A c l a i m f o r a d d i t i o n a l compensation f o r temporary t o t a l 
d i s a b i l i t y a f t e r c l a i m c l o s u r e can be based e i t h e r on the t h e o r y 
o f premature c l o s u r e o r on the t h e o r y o f a g g r a v a t i o n . Roy A. 
McFerran, 34 Van N a t t a 621 (1982), a f f ' d , 60 Or App 786 (1 9 8 2 ) . 
The d i f f e r e n c e i s : Premature c l o s u r e means t h a t t h e c l a i m a n t ' s 
c o n d i t i o n was not m e d i c a l l y s t a t i o n a r y a t t h e time of c l a i m 
c l o s u r e ; a g g r a v a t i o n means t h a t t h e c l a i m a n t ' s c o n d i t i o n was 
s t a t i o n a r y b u t sub s e q u e n t l y worsened s u f f i c i e n t l y t o r e q u i r e c l a i m 
r e o p e n i n g . 

The Board's p r i o r Order on Review i n t h i s case seems t o have 
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confused (1) what the i s s u e was and (2) what evidence was r e l e v a n t 
t o t h a t i s s u e . The i s s u e was whether c l a i m a n t was m e d i c a l l y s t a 
t i o n a r y ; s i n c e c l a i m a n t e x p r e s s l y s t a t e d t h a t she was not. c l a i m i n g 
subsequent a g g r a v a t i o n , i t was c l a i m a n t ' s burden t o prove t h a t she 
was not m e d i c a l l y s t a t i o n a r y on the date of c l a i m c l o s u r e . 
However, i n a t t e m p t i n g t o s u s t a i n t h a t burden, c l a i m a n t was not 
. l i m i t e d t o r e l y i n g on the evidence i n e x i s t a n c e on t h a t d a t e . 
W i l l i a m Bunce, 33 Van N a t t a 546, 547 (1981): 

"We conclude t h a t the b e t t e r approach i n 
t h i s k i n d o f s i t u a t i o n i s t o regard the 
f i r s t D e t e r m i n a t i o n Order as premature. 
That should n o t , however, c a r r y any n e g a t i v e 
c o n n o t a t i o n r e g a r d i n g the c a r r i e r ' s a c t o f 
s u b m i t t i n g t he c l a i m f o r c l o s u r e or the 
E v a l u a t i o n D i v i s i o n ' s a c t o f c l o s i n g the 
c l a i m . Both acted p r o p e r l y based on what . 
was then known. But t h e r e i s an o b j e c t i v e 
r e a l i t y t h a t e x i s t s even i f a d o c t o r has 
not been a b l e t o f i n d i t , and we now know 
t h a t t h e o b j e c t i v e r e a l i t y was t h a t c l a i m a n t 
had a h e r n i a t e d d i s c a t the time of 
c l o s u r e . " 

Of course, t h e s t r o n g e s t evidence t h a t a worker was not medi
c a l l y s t a t i o n a r y a t the time o f c l a i m c l o s u r e would be i n f o r m a t i o n 
then a v a i l a b l e t o the e f f e c t t h a t f u r t h e r medical t r e a t m e n t or the 
passage of time would improve t he worker's p h y s i c a l c o n d i t i o n 
w i t h i n t h e meaning of ORS 656.005(17). But o f t e n i n f o r m a t i o n about 
the need f o r f u r t h e r t r e a t m e n t o n l y s u r f a c e s a f t e r c l a i m c l o s u r e . 
A s e r i o u s a m b i g u i t y o f t e n then a r i s e s : I s t h e need f o r f u r t h e r 
t r e a t m e n t b e s t viewed as being i n the n a t u r e o f an a g g r a v a t i o n 
c l a i m or b e i n g c i r c u m s t a n c i a l evidence o f premature c l o s u r e ? 
Because a g g r a v a t i o n reopening o f a c l a i m and s e t t i n g a s i d e a" 
c l o s u r e as premature are such c l o s e l y r e l a t e d remedies i n many 
cases, perhaps i t would be d e s i r a b l e i n a l l cases t o i n t e r p r e t a 
re q u e s t f o r e i t h e r remedy a l s o t o n e c e s s a r i l y i n c l u d e a r e q u e s t 
f o r t h e o t h e r remedy. 

We conclude i t i s unnecessary and i n a p p r o p r i a t e t o c o n s i d e r 
t h a t p r o c e d u r a l approach i n t h i s case s o l e l y because o f c l a i m a n t ' s 
express disavowance o f the a g g r a v a t i o n a l t e r n a t i v e . 

The s t r o n g e s t evidence i n t h i s case t h a t c l a i m a n t ' s c l a i m was 
p r e m a t u r e l y c l o s e d i n March, 1980 i s Dr. Campagna's r e p o r t s from 
the f o l l o w i n g two months i n which he s t a t e s t h a t c l a i m a n t has 
c e r v i c a l nerve r o o t compression as a r e s u l t of her 1979 i n d u s t r i a l 
i n j u r y . We emphasize, however, t h a t c l a i m a n t ' s c o n d i t i o n i n A p r i l 
and May i s merely i n d i r e c t evidence o f her c o n d i t i o n i n March; Dr. 
Campagna's r e p o r t s merely s u p p o r t a p e r m i s s a b l e i n f e r e n c e about 
c l a i m a n t ' s c o n d i t i o n b e f o r e she ever saw Dr. Campagna. That i n f e r 
ence i s s t r e n g t h e n e d i n t h i s case by c l a i m a n t ' s t e s t i m o n y t h a t her 
c o n d i t i o n had not a p p r e c i a b l y changed s i n c e t he time o f t h e i n j u r y 
and t he t i m e o f the h e a r i n g . 

The s t r o n g e s t evidence t o the c o n t r a r y i s t h a t n i n e d i f f e r e n t 
d o c t o r s s u b m i t t e d r e p o r t s o f t r e a t m e n t or e x a m i n a t i o n o f c l a i m a n t 
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b e f o r e her c l a i m was c l o s e d , and none of these r e p o r t s found, 
suggested or even mentioned the p o s s i b i l i t y o f a c e r v i c a l d i s c 
problem. From the f a c t t h a t no c e r v i c a l d i s c problem was diagnosed 
b e f o r e c l a i m c l o s u r e , i t c o u l d r e a d i l y be i n f e r r e d t h a t no c e r v i c a l 
d i s c problem e x i s t e d b e f o r e c l a i m c l o s u r e . 

When we f i n d o n l y evidence t h a t would s u p p o r t e i t h e r i n f e r e n c e 
on t h e u l t i m a t e f a c t q u e s t i o n , a r t i c u l a t i n g why we as f a c t f i n d e r s 
choose t o draw one i n f e r e n c e and not the o t h e r can be almost impos
s i b l e . S u f f i c e t o say, we are s l i g h t l y more persuaded t h a t i t i s 
s l i g h t l y more l i k e l y than not t h a t c l a i m a n t ' s c e r v i c a l d i s c problem 
e x i s t e d a t the t i m e o f c l a i m c l o s u r e even though i t had not 
p r e v i o u s l y been diagnosed. 

On r e c o n s i d e r a t i o n , the Board's Order on Review dated February 
11, 1981 i s vacated and t h e Referee's o r d e r dated J u l y 16, 1980 i s 
a f f i r m e d . Claimant's a t t o r n e y i s awarded £700 f o r s e r v i c e s 
rendered on Board review, payable by the SAIF C o r p o r a t i o n . 

The SAIF C o r p o r a t i o n may s e t o f f any amounts p a i d under the 
terms of our Order on Review dated February 11, 1981 a g a i n s t 
amounts payable under the terms of t h i s o r d e r . 

Reviewed by Board Members Barnes and Lewis. 

Claimant r e q u e s t s review o f Referee S e i f e r t ' s o r d e r which 
d e n i e d c l a i m a n t ' s c l a i m f o r r e i n s t a t e m e n t o f temporary d i s a b i l i t y , 
and p e n a l t i e s and a t t o r n e y ' s f e e s . We r e v e r s e on a l l i s s u e s . 

Claimant s u s t a i n e d neck, l e g and o t h e r i n j u r i e s i n August, 
1979 when he was i n v o l v e d i n a motor v e h i c l e a c c i d e n t i n t h e course 
o f h i s employment as a t r u c k d r i v e r . F o l l o w i n g h o s p i t a l i z a t i o n and 
an extended r e c o v e r y p e r i o d , Dr. N o r r i s - P e a r c e d e c l a r e d c l a i m a n t t o 
be m e d i c a l l y s t a t i o n a r y and r e l e a s e d him t o r e t u r n t o work i n a 
r e p o r t d a t e d October 13, 1980. I n t h a t r e p o r t Dr. N o r r i s - P e a r c e 
i n d i c a t e d t h a t c l a i m a n t was h a v i n g extreme d i f f i c u l t y w i t h e x e r 
c i s e , "most l i k e l y due t o h i s e x c e s s i v e w e i g h t . " The d o c t o r noted 
t h a t c l a i m a n t s t i l l complained o f p e r s i s t e n t l e g s w e l l i n g b u t s a i d 
t h a t c l a i m a n t ' s l e g would c o n t i n u e t o be symptomatic u n t i l he l o s t 
a s u b s t a n t i a l amount o f w e i g h t . 

Claimant o b t a i n e d new employment as a l o n g - h a u l t r u c k d r i v e r 
i n August o f 1980 and c o n t i n u e d w o r k i n g u n t i l November 28, 1980 
when he q u i t because o f p h y s i c a l problems and r e t u r n e d t o Dr. 
N o r r i s - P e a r c e . F o l l o w i n g an e x a m i n a t i o n on December 1 1 , 1980, i n 
a r e p o r t d a t e d February 3, 1981, Dr. N o r r i s - P e a r c e v e r i f i e d t h a t 
c l a i m a n t was no l o n g e r a b l e t o c o n t i n u e w o r k i n g due t o t h e 1979 
i n j u r i e s and t h a t c l a i m a n t was i n need o f f u r t h e r m e d i c a l s e r v i c e s 
and e n t i t l e d t o t i m e l o s s b e n e f i t s . 

ORDER 

DAVID CHENEY, C l a i m a n t 
P o z z i , W i l s o n e t a l . , C l a i m a n t ' s A t t o r n e y s 
K e i t h S k e l t o n , D e f e n s e A t t o r n e y 

WCB 81-01812 
J a n u a r y 18, 1983 
O r d e r on R e v i e w 
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I n t h e meantime, i n October o f 1980 t h e i n s u r e r had s u b m i t t e d 
the c l a i m f o r c l o s u r e based on Dr. N o r r i s - P e a r c e ' s October c l o s i n g 
e x a m i n a t i o n r e p o r t . The E v a l u a t i o n D i v i s i o n r e t u r n e d t h e f i l e 
r e q u e s t i n g c l a r i f i c a t i o n c o n c e r n i n g o b j e c t i v e measures o f e x t e n t o f 
permanent impairment. Before t h a t i n f o r m a t i o n was made a v a i l a b l e 
t o t h e E v a l u a t i o n D i v i s i o n and a D e t e r m i n a t i o n Order was i s s u e d , 
Dr. N o r r i s - P e a r c e 1 s February 3, 1981 r e p o r t was r e c e i v e d . The 
i n s u r e r t r e a t e d t h e February 3, 1981 r e p o r t as an a g g r a v a t i o n c l a i m 
and on June 12, 1981 i s s u e d a d e n i a l on t h e ground t h a t c l a i m a n t ' s 
c o n t i n u i n g symptoms were the r e s u l t o f h i s o b e s i t y and ""other 
a c t i v i t i e s " c l a i m a n t was i n v o l v e d i n s i n c e b e i n g d e c l a r e d m e d i c a l l y 
s t a t i o n a r y e f f e c t i v e August, 1980. 

I 

We f i r s t c o n s i d e r the unusual p r o c e d u r a l p o s t u r e o f t h i s case. 
The i n s u r e r a p p a r e n t l y ceased time l o s s payments on August 6, 1980 
when i t r e c e i v e d n o t i c e t h a t c l a i m a n t had r e t u r n e d t o r e g u l a r work. 
The i n s u r e r then r e q u e s t e d t h a t t h e c l a i m be c l o s e d on November 12, 
1980 b u t , as noted above, the E v a l u a t i o n D i v i s i o n r e f u s e d t o c l o s e 
the c l a i m u n t i l a d d i t i o n a l m edical i n f o r m a t i o n was o b t a i n e d . 
Before t he i n s u r e r o b t a i n e d t h i s i n f o r m a t i o n i t r e c e i v e d Dr. 
N o r r i s - P e a r c e ' s r e p o r t o f February 3, 1981 i n d i c a t i n g t h a t c l a i m a n t 
had been unable t o work s i n c e November 28, 1980. The i n s u r e r 
t r e a t e d t h i s r e p o r t as an a g g r a v a t i o n c l a i m under ORS 656.273 and 
is s u e d a d e n i a l . The i n s u r e r was j u s t i f i e d i n t e r m i n a t i n g t i m e 
l o s s payments when c l a i m a n t r e t u r n e d t o work. Jackson v. SAIF, 7 
Or App 109 (197 1 ) . However, s i n c e t he c l a i m had never been c l o s e d , 
t h e r e c o u l d be no such t h i n g as an " a g g r a v a t i o n c l a i m " based on a 
worsened c o n d i t i o n a f t e r t h e l a s t award o f compensation because 
t h e r e had been no award o f compensation. We b e l i e v e i t would be 
more a p p r o p r i a t e t o c h a r a c t e r i z e t h e February 3, 1981 r e p o r t as a 
request f o r r e i n s t a t e m e n t o f temporary t o t a l d i s a b i l i t y b e n e f i t s . 

The p a r t i e s and the Referee were somewhat u n c l e a r c o n c e r n i n g 
t h e i r c h a r a c t e r i z a t i o n o f t h i s c l a i m . The i n s u r e r ' s d e n i a l focused 
on c a u s a t i o n and t h e wording suggests t h a t i t was a p p l y i n g a " s o l e 
cause" t e s t , i . e . , t h a t t o j u s t i f y " reopening" o f h i s c l a i m , c l a i m 
ant had t o show t h a t h i s compensable i n j u r i e s were t h e s o l e cause 
of h i s d i s a b i l i t y . I n u p h o l d i n g t he d e n i a l , t h e Referee concluded 
t h a t c l a i m a n t f a i l e d t o e s t a b l i s h a "worsening o f h i s c o n d i t i o n " 
and t h a t , i f t h e r e were a worsening, i t was due t o c l a i m a n t ' s 
o b e s i t y o r h i s " o t h e r j o b s " s i n c e b e i n g r e l e a s e d t o work. 

As noted above, we b e l i e v e t h a t i t i s b e t t e r t o t r e a t t h i s 
c l a i m as a re q u e s t f o r r e i n s t a t e m e n t o f t i m e l o s s b e n e f i t s t h a t 
were p r e v i o u s l y t e r m i n a t e d when c l a i m a n t r e t u r n e d t o work. I n 
t h i s k i n d o f s i t u a t i o n , we t h i n k t h e b e t t e r r u l e i s : Where t h e r e 
i s a subsequent r e q u e s t f o r temporary d i s a b i l i t y a r i s i n g from t he 
same i n j u r y p r i o r t o c l a i m c l o s u r e , i t i s unnecessary f o r t h e 
c l a i m a n t t o prove a worsening o f t h e compensable c o n d i t i o n ; i t i s 
s u f f i c i e n t t o show t h a t t h e cir c u m s t a n c e s t h a t j u s t i f i e d p r i o r 
t e r m i n a t i o n o f t i m e l o s s b e n e f i t s (a r e l e a s e t o r e t u r n t o r e g u l a r 
work and/or a c t u a l r e t u r n t o work) no l o n g e r e x i s t due i n m a t e r i a l 
p a r t t o t h e e f f e c t s o f the i n j u r y . 
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I I 

We t u r n t o a p p l i c a t i o n o f t h a t r u l e i n t h i s case. The c i r c u m 
stances t h a t j u s t i f i e d t h e i n s u r e r ' s t e r m i n a t i o n o f c l a i m a n t ' s t i m e 
l o s s b e n e f i t s i n August o f 1980 were t h a t c l a i m a n t had been 
r e l e a s e d t o r e g u l a r work by h i s t r e a t i n g d o c t o r and had r e t u r n e d t o 
work. At f i r s t b l u s h , i t seems obvious t h a t these c i r c u m s t a n c e s no 
l o n g e r e x i s t e d a f t e r November o f 1980 when c l a i m a n t l e f t work. 
Claimant t e s t i f i e d t h a t by t h e end o f November he was unable t o 
work because o f s h o u l d e r and neck p a i n , and s w e l l i n g and p a i n i n 
h i s l e f t l e g . Claimant's employer d u r i n g t h a t t i m e t e s t i f i e d t h a t 
c l a i m a n t p e r i o d i c a l l y complained o f s w e l l i n g i n h i s knee and d i f f i 
c u l t y " g e t t i n g around i n t o l o a d s , t a r p i n g , " e t c . I n h i s February 
3, 1981 r e p o r t , Dr. N o r r i s - P e a r c e i n d i c a t e d h i s b e l i e f t h a t c l a i m 
a n t was d i s a b l e d as a r e s u l t o f p a i n " s u f f i c i e n t l y severe t o d i s 
t r a c t [ c l a i m a n t ] from b e i n g a b l e t o s a f e l y pursue d r i v i n g . " The 
one a m b i g u i t y , however, which was c o r r e c t l y i d e n t i f i e d by t h e 
Referee, i s whether c l a i m a n t ' s d i s a b i l i t y a f t e r November o f 1980 
was due i n m a t e r i a l p a r t t o h i s August, 1979 i n d u s t r i a l i n j u r y . 
The evidence suggests t h r e e p o s s i b l e sources o f c l a i m a n t ' s p o s t -
November d i s a b i l i t y : c l a i m a n t ' s o b e s i t y , h i s work a c t i v i t i e s 
d u r i n g the p r i o r t h r e e months and t h e r e s i d u a l s o f h i s 1979 
i n j u r i e s . 

Dr. N o r r i s - P e a r c e s u b m i t t e d t h r e e r e p o r t s i n support o f t h e 
c l a i m f o r r e i n s t a t e m e n t o f b e n e f i t s : h i s i n i t i a l r e p o r t dated 
February 3, 1981 and two a d d i t i o n a l r e p o r t s i n response t o l e t t e r s 
from the i n s u r e r s e e k i n g c l a r i f i c a t i o n . I f we had t o c o n s i d e r o n l y 
h i s f i r s t two r e p o r t s we would have no d i f f i c u l t y f i n d i n g t h a t 
c l a i m a n t had e s t a b l i s h e d h i s case. 

" I saw Mr. Cheney i n r e - e v a l u a t i o n on 11 
December, 1980, a t which t i m e he s t a t e d 
t h a t he had been unable t o c o n t i n u e w o r k i n g 
because o f p a i n i n h i s neck and l e g , 
p a r t i c u l a r l y i n h i s l e g . He s t a t e d t h a t 
t he p a i n was s u f f i c i e n t l y severe t o 
d i s t r a c t him from b e i n g a b l e t o s a f e l y 
pursue d r i v i n g . " (Dr. N o r r i s - P e a r c e ' s 
r e p o r t d a ted February 3, 1981.) 
" . . . [ T ] h i s p a t i e n t a t t e m p t e d t o r e t u r n t o 
work and was unable t o work beyond t h e d a t e 
of 28 November, 1980. He was unable t o work 
because o f severe p a i n t h a t o c c u r r e d i n the' 
l e f t l e g a t t e m p t i n g t o assume h i s r e g u l a r 
o c c u p a t i o n o f d r i v i n g a t r u c k . These 
c o m p l a i n t s are d i r e c t l y r e l a t e d t o h i s 
o n - t h e - j o b i n j u r y o f August 23, 1979. I t 
i s my o p i n i o n t h a t h i s o v e r - w e i g h t s t a t u s 
has c o n t r i b u t e d t o some degree t o h i s 
symptoms, but i s c e r t a i n l y not the s o l e 
cause o f p e r s i s t e n t p a i n symptoms i n h i s 
l e g . " (Report dated March 12, 1981.) 

However, f o l l o w i n g a n o t h e r l e t t e r from t h e i n s u r e r s e e k i n g f u r t h e r 
c l a r i f i c a t i o n , Dr. N o r r i s - P e a r c e w r o t e : 
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" I t i s my i m p r e s s i o n t h a t t h i s [ p a i n and 
s w e l l i n g i n the l e f t l e g ] would s i g n i f i 
c a n t l y improve i f a s i g n i f i c a n t degree o f 
w e i g h t l o s s c o u l d be a c h i e v e d . I t i s my 
f i r m o p i n i o n t h a t he w i l l be r e l a t i v e l y 
asymptomatic once he achieves a s i g n i f i c a n t 
degree o f weight l o s s . " (Report dated 
A p r i l 27, 1981.) 

T h i s l a s t e x c e r p t p r o v i d e s t h e s t r o n g e s t support f o r t h e 
i n s u r e r ' s p o s i t i o n . Cf. P a t r i c i a R. Nelson, 34 Van N a t t a 1078 
( 1 9 8 2 ) . However, we do not understand Dr. N o r r i s - P e a r c e t o be 
s a y i n g t h a t c l a i m a n t ' s s h o u l d e r and neck p a i n , which a l s o i s p a r t 
of t h e b a s i s f o r r e i n s t a t e m e n t o f b e n e f i t s , would be a f f e c t e d by 
w e i g h t l o s s . 

The Referee's r e f e r e n c e t o c l a i m a n t ' s " o t h e r a c t i v i t i e s " 
a f t e r r e t u r n i n g t o work as a c a u s a t i v e f a c t o r i n c l a i m a n t ' s d i s 
a b i l i t y i n November o f 1980 i s somewhat obscure. The i n s u r e r spent 
a g r e a t d e a l o f t i m e d e v e l o p i n g t h e r e c o r d c o n c e r n i n g such m a t t e r s 
as c l a i m a n t ' s i n v o l v e m e n t w i t h a c o n t r a c t t o supply f i r e w o o d , t r u c k 
d r i v i n g and o p e r a t i o n o f a "snow c a t " a t a r e s o r t . However, i t i s 
u n c l e a r when t h e f i r e w o o d t r a n s a c t i o n took p l a c e o r e x t e n t o f 
c l a i m a n t ' s i n v o l v e m e n t w i t h i t , and t h e o t h e r two a c t i v i t i e s took 
p l a c e i n A p r i l and June, 1981, l o n g a f t e r t h e November, 1980 d a t e 
by which c l a i m a n t a l l e g e s he became d i s a b l e d . The c r i t i c a l t i m e 
p e r i o d i s from August t h r o u g h November, 1980 and d u r i n g t h i s t i m e 
c l a i m a n t was r e g u l a r l y employed as a t r u c k d r i v e r . The i n s u r e r 
n e i t h e r argued nor p r e s e n t e d any evidence t o the e f f e c t t h a t t h i s 
l a t t e r employment c o n s t i t u t e d a s u p e r v e n i n g cause o f c l a i m a n t ' s 
d i s a b i l i t y . 

On t h e same day the i n s u r e r i s s u e d i t s d e n i a l o f t h e new t i m e 
l o s s c l a i m , i t sent c l a i m a n t a n o t i c e o f an independent m e d i c a l 
e x a m i n a t i o n . On t h e a d v i c e o f c o u n s e l , c l a i m a n t f a i l e d t o a t t e n d 
t h e e x a m i n a t i o n . The i n s u r e r contends t h a t c l a i m a n t 1 s 
"contumacious r e f u s a l " t o submit t o an independent medical exam i n 
June, 1981 should be h e l d a g a i n s t him. Claimant's f a i l u r e t o 
submit t o an exam c o u l d bear on t h e l e n g t h o f t i m e t o which he i s 
e n t i t l e d t o t i m e l o s s b e n e f i t s o r t h e r a t i n g o f e x t e n t o f h i s 
permanent impairment, see C h r i s t i n e Nelson Givens, 34 Van N a t t a 258 
(1982), b u t we f a i l t o see how an e x a m i n a t i o n i n June, 1981 would 
be of much a i d i n d e t e r m i n i n g whether c l a i m a n t was e n t i t l e d t o t i m e 
l o s s b e n e f i t s b e g i n n i n g i n November, 1980. 

V i e w i n g the r e c o r d as a whole, we conclude t h a t t h e r e s i d u a l s 
o f c l a i m a n t ' s i n j u r i e s c o n s t i t u t e d a m a t e r i a l p o r t i o n o f h i s 
c o n d i t i o n as i t e x i s t e d on November 28, 1980 and t h a t c l a i m a n t i s 
e n t i t l e d t o r e i n s t a t e m e n t o f temporary d i s a b i l i t y b e n e f i t s e f f e c 
t i v e November 28, 1980. 

I l l 

C laimant a l s o seeks p e n a l t i e s and a t t o r n e y ' s fees because t h e 
i n s u r e r never r e i n s t a t e d c l a i m a n t ' s t i m e l o s s , nor d i d i t i s s u e a 
d e n i a l u n t i l t h r e e t o f o u r months a f t e r the r e q u e s t f o r t i m e l o s s 
b e n e f i t s was s u b m i t t e d by Dr. N o r r i s - P e a r c e . We are tempted t o 
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impose no p e n a l t i e s or a t t o r n e y ' s fees because i n t h i s o r d e r f o r 
t h e f i r s t t i m e we c l a r i f y an i n s u r e r ' s r e s p o n s i b i l i t y r e g a r d i n g a 
r e q u e s t f o r an a d d i t i o n a l p e r i o d o f t i m e l o s s b e f o r e c l a i m c l o s u r e . 
But a s i d e from t h e c o n f u s i o n t h a t may have p r e v i o u s l y e x i s t e d i n 
t h i s a r e a , i t was unreasonable f o r t h e i n s u r e r i n t h i s case not t o 
respond i n any way more p r o m p t l y t o t h e r e q u e s t f o r a d d i t i o n a l t i m e 
l o s s b e n e f i t s . We conclude t h a t f a i l u r e t o respond t o a c l a i m f o r 
r e i n s t a t e m e n t o f t i m e l o s s b e n e f i t s i n a t i m e l y f a s h i o n s u b j e c t s 
the c a r r i e r t o assessment o f p e n a l t i e s and a t t o r n e y ' s f e e s , 
a l t h o u g h we do not b e l i e v e t h a t t h e y should be severe i n t h i s case 
due t o t h e c o n f u s i o n t h a t surrounded t h e c l a i m from b o t h a f a c t u a l 
and l e g a l s t a n d p o i n t . 

ORDER 

The Referee's o r d e r dated August 4, 1981 i s r e v e r s e d . The 
i n s u r e r ' s d e n i a l d a t e d June 12, 1981 i s s e t a s i d e and t h e c l a i m i s 
remanded t o t h e i n s u r e r f o r payment o f compensation f o r temporary 
t o t a l d i s a b i l i t y e f f e c t i v e November 28, 1980 and f o r p r o c e s s i n g i n 
accordance w i t h law. Claimant's a t t o r n e y i s awarded a fee o f 
$1,400 f o r s e r v i c e s a t the h e a r i n g and on r e v i e w i n overcoming the 
i n s u r e r ' s d e n i a l o f r e i n s t a t e m e n t o f time l o s s b e n e f i t s , p a y a b l e 
by the i n s u r e r . 

Claimant i s a l s o awarded a p e n a l t y equal t o 10% o f a l l tempo
r a r y t o t a l d i s a b i l i t y compensation payable from November 28, 1980 
t o June 12, 1981. Claimant's a t t o r n e y i s awarded an a d d i t i o n a l fee 
o f $200 p u r s u a n t t o ORS 656.382. 

********** 

RICHARD DAVIES, C l a i m a n t WCB 80-05224 & 80-02635 
P o z z i , W i l s o n e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 18, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
W o l f , G r i f f i t h e t a l . , D e f e n s e A t t o r n e y s 
Reviewed by Board Members Barnes and F e r r i s . 

Claimant r e q u e s t s r e v i e w o f Referee James' o r d e r which up h e l d 
two d e n i a l s i s s u e d by two s e p a r a t e i n s u r e r s , one c l a i m b e i n g f o r an 
a g g r a v a t i o n o f c l a i m a n t ' s 1974 r i g h t knee i n j u r y w h i l e w o r k i n g f o r 
Hanel Lumber, i n s u r e d by Argonaut,, t h e o t h e r c l a i m b e i n g a 1979 
r i g h t knee new i n j u r y c l a i m a s s e r t e d a g a i n s t U n i v e r s a l D r y w a l l , 
i n s u r e d by t h e SAIF C o r p o r a t i o n . The Referee a l s o assessed a 
p e n a l t y and a t t o r n e y fee a g a i n s t each i n s u r e r f o r breach o f v a r i o u s 
s t a t u t o r y d u t i e s . 

We are g e n e r a l l y o n l y w i l l i n g t o r e v i e w i s s u e s r a i s e d by t h e 
p a r t i e s , b u t t h e r e i s some u n c e r t a i n t y about what i s s u e s are a c t u 
a l l y r a i s e d i n t h i s case. Claimant's opening b r i e f focuses almost 
e x c l u s i v e l y on h i s new i n j u r y c l a i m a g a i n s t U n i v e r s a l D r y w a l l / S A I F . 
C l a i m a n t ' s r e p l y b r i e f adds c o n s i d e r a b l e argument about h i s a g g r a 
v a t i o n c l a i m a g a i n s t Hanel Lumber/Argonaut. Assuming t h e l a t t e r 
i s s u e i s p r o p e r l y b e f o r e us, we agree w i t h the Referee t h a t t h e 
m e d i c a l evidence does not s u p p o r t an a g g r a v a t i o n c l a i m , e s p e c i a l l y 
c o n s i d e r e d ' i n l i g h t o f c l a i m a n t ' s work h i s t o r y between 1974 and 
1979. 

The Referee concluded t h a t t h e new i n j u r y c l a i m a g a i n s t 
U n i v e r s a l D r y w all/SAIF depended u l t i m a t e l y on an assessment o f 
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c l a i m a n t ' s c r e d i b i l i t y , found he was not c r e d i b l e and thus a f f i r m e d 
SAIF's d e n i a l . We t h i n k t h e Referee's c r e d i b i l i t y f i n d i n g i s 
c e r t a i n l y d e b a t a b l e , a t l e a s t i n s o f a r as t h e reasons the Referee 
s t a t e d f o r t h a t f i n d i n g . We are aware, however, t h a t the b a s i s f o r 
a c r e d i b i l i t y f i n d i n g cannot always be p r e c i s e l y a r t i c u l a t e d . We 
o f t e n accept u n e x p l a i n e d f i n d i n g s by Referees t h a t a w i t n e s s was 
c r e d i b l e ; perhaps t h e r e s h o u l d a l s o be room t o accept u n e x p l a i n e d 
f i n d i n g s t o the c o n t r a r y . I n any event, the p a t t e r n o f our d e c i 
s i o n s i s one o f g e n e r a l deference t o the c r e d i b i l i t y f i n d i n g s o f 
Referees and, d e s p i t e some m i s g i v i n g s , we f i n d no c o m f o r t a b l e b a s i s 
i n t h e r e c o r d i n t h i s case t o d e p a r t from t h a t p r a c t i c e . 

Both i n s u r e r s c h a l l e n g e the p e n a l t i e s and a t t o r n e y f e e s 
assessed by t h e Referee. Claimant argues f o r a d d i t i o n a l p e n a l t i e s 
and a t t o r n e y f e e s . 

The Referee assessed a 25% p e n a l t y a g a i n s t Argonaut t o be c a l 
c u l a t e d on the amount o f t i m e l o s s payments due from March 5, 1980 
(when SAIF stopped p a y i n g i n t e r i m compensation) t o June 20, 1980 
(date o f Argonaut's d e n i a l ) as w e l l as a $300 a t t o r n e y ' s f e e . The 
p e n a l t y was imposed because the a g g r a v a t i o n c l a i m was not d e n i e d 
w i t h i n 60 days o f a March 19, 1 9 8 0 ' l e t t e r from c l a i m a n t ' s a t t o r n e y 
r e q u e s t i n g reopening f o r an a g g r a v a t i o n o f t h e 1974 i n j u r y . T h i s 
c o n s t i t u t e d a v a l i d a g g r a v a t i o n a p p l i c a t i o n p u r s u a n t t o ORS 
656.273(2). Argonaut had a d u t y t o accept o r deny t h e c l a i m f o r 
a g g r a v a t i o n w i t h i n 60 days a f t e r n o t i c e or knowledge t h e r e o f . ORS 
656.262(5). Argonaut d i d n o t deny t h e a g g r a v a t i o n c l a i m u n t i l 75 
days a f t e r i t was made, a p e r i o d o f 15 days beyond t h e 60-day 
s t a t u t o r y l i m i t a t i o n . The Referee found t h a t t h i s was an unreason
a b l e d e l a y . 

We agree w i t h t h e Referee's a n a l y s i s , but d i s a g r e e w i t h h i s 
c o n c l u s i o n t o assess p e n a l t i e s and fees because o f an a d d i t i o n a l 
f a c t o r . Time l o s s payments need o n l y be commenced i n response t o 
an a g g r a v a t i o n c l a i m i f t h e r e has been m e d i c a l v e r i f i c a t i o n o f t h e 
c l a i m a n t ' s i n j u r y r e l a t e d i n a b i l i t y t o work. ORS 656.273(6); 
S i l s b y v. SAIF, 39 Or App 555 (1979). We conclude — indeed, i t i s 
t h e o n l y p o s s i b l e c o n c l u s i o n -- t h a t between t h e d a t e o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m a g a i n s t Hanel Lumber/Argonaut and t h e d a t e o f 
Argonaut's d e n i a l , t h e r e was no m e d i c a l v e r i f i c a t i o n o f t h i s c l a i m 
a n t ' s i n a b i l i t y t o work. Argonaut thus had no d u t y t o i n i t i a t e 
payment o f i n t e r i m compensation. I t f o l l o w s t h a t , d u r i n g t h e 
p e r i o d t h a t Argonaut's d e n i a l was l a t e , t h e r e was no compensation 
"then due" w i t h i n t h e meaning o f t h e p e n a l t y s t a t u t e , ORS 
656.268(9), upon which t o base a p e n a l t y . See Kosanke v. SAIF, 41 
Or App 17, 21 ( 1 9 7 9 ) . T h i s case i s thus e x a c t l y l i k e Brewer v. 
SAIF, 59 Or App 87, 91 (1982): "The Referee found a g a i n s t c l a i m a n t 
[ o n the i s s u e of p e n a l t i e s ] , because t h e r e was no v e r i f i c a t i o n or 
a u t h o r i z a t i o n o f t i m e l o s s . The Board a f f i r m e d and we a f f i r m t h e 
Board on t h a t i s s u e . " 

On t h e U n i v e r s a l Drywall/SAIF new i n j u r y c l a i m , t h e Referee 
assessed a p e n a l t y and a t t o r n e y fee because SAIF's f i r s t payment o f 
i n t e r i m compensation was made beyond t h e 14-day s t a t u t o r y l i m i t . 
We do.not understand the assessment o f t h a t p e n a l t y t o be i n i s s u e , 
a l t h o u g h c l a i m a n t argues f o r a l a r g e r a t t o r n e y f e e . 

SAIF a l s o d e n i e d t h e c l a i m l a t e . We deem n o t i c e or knowledge 
of t h i s c l a i m t o run from December 20, 1979, t h e d a t e c l a i m a n t 
executed an 801 form. SAIF had 60 days, o r u n t i l February 18, 
1980, t o accept o r deny t h e c l a i m . SAIF d i d not i s s u e i t s d e n i a l 
u n t i l March 5, 1980, s i x t e e n days a f t e r t h e s i x t i e t h day. SAIF 
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was p a y i n g i n t e r i m compensation u n t i l t h e dat e o f i t s d e n i a l . The 
Referee d e c l i n e d t o assess a p e n a l t y and a t t o r n e y fee because o f 
the l a t e d e n i a l . On r e v i e w , c l a i m a n t argues t h a t a p e n a l t y and 
a t t o r n e y f ee sho u l d be assessed. 

The l e g i s l a t u r e has p r o v i d e d t h a t c l a i m s must be accepted or 
denied w i t h i n 60 days, ORS 656.262(6), b u t has n o t e x p r e s s l y 
p r o v i d e d a p e n a l t y f o r f a i l u r e t o do so. I n s t e a d , the l e g i s l a t u r e 
has p r o v i d e d g e n e r a l l y f o r p e n a l t i e s based on a f i n d i n g o f unrea
sonableness, ORS 656.262(9). I t might be p o s s i b l e t o i n t e r p r e t 
these s t a t u t e s t o g e t h e r t o p r o v i d e , as c l a i m a n t argues, t h a t any 
c l a i m acceptance o r d e n i a l i s s u e d beyond 60 days i s per se unrea
sonable. We r e j e c t e d t h a t i n t e r p r e t a t i o n o f the s t a t u t e s i n Zelda 
M. B a h l e r , 33 Van N a t t a 478, 479-80 (1981), r e v ' d on o t h e r grounds, 
60 Or App 90 (1982): 

" D e f i n i t i o n o f what c o n s t i t u t e s reasonable 
and unreasonable c a r r i e r conduct i s 
p r i m a r i l y t h i s Board's r e s p o n s i b i l i t y . 
McPherson v. Employment D i v i s i o n , 285 Or 
541 (1979). 

* * * * 

"Where ti m e l o s s payments are b e i n g made 
d u r i n g t he p e r i o d o f ti m e t h a t t h e d e n i a l i s 
overdue, i t i s p o s s i b l e t h e r e i s no a c t u a l 
harm t o t h e c l a i m a n t . The o b l i g a t i o n t o 
pay temporary t o t a l d i s a b i l i t y compensation 
u n t i l d e n i a l , even f o r what proves t o be a 
noncompensable c l a i m , i s , i n i t s e l f , i n the 
n a t u r e o f a p e n a l t y which p r o v i d e s an 
i n c e n t i v e t o process c l a i m s e x p e d i t i o u s l y . 

"But a t some p o i n t , d e s p i t e t h e c l a i m a n t ' s 
c o n t i n u e d r e c e i p t o f temporary t o t a l d i s 
a b i l i t y compensation, another c o n s i d e r a t i o n 
a r i s e s : The r i g h t o f the worker and a l l 
o t h e r i n t e r e s t e d p a r t i e s t o know whether 
the c l a i m i s go i n g t o be accepted or d e n i e d . 
I t i s o n l y when t h i s r i g h t - t o - k n o w i n t e r e s t 
i s v i o l a t e d t h a t an express p e n a l t y should 
be imposed i n a d d i t i o n t o the de f a c t o 
p e n a l t y o f c o n t i n u e d time l o s s payments. 
S t a t e d d i f f e r e n t l y , a t a r d y d e n i a l i s not 
unreasonable w i t h i n t h e meaning o f ORS 
656.262(9) i_f time l o s s i s p a i d u n t i l d e n i a l 
u n l e s s the d e n i a l i s so delayed as t o 
v i o l a t e t h e worker's r i g h t - t o - k n o w i n t e r e s t . 
". . . we w i l l presume t h a t a d e n i a l i s 
up t o 25 days l a t e does no v i o l e n c e t o t h e 
r i g h t - t o - k n o w i n t e r e s t , i . e . , i s not 
unreasonable, and a d e n i a l t h a t i s more 
than 25 days l a t e does v i o l e n c e t o t h e 
r i g h t - t o - k n o w i n t e r e s t , i . e . , i s unreason
a b l e . I t i s thus t h e worker's burden t o 
prove p r e j u d i c e when the d e n i a l i s up t o 25 
days l a t e and ti m e l o s s i s b e i n g p a i d i n t h e 
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i n t e r i m , and i t i s t h e employer's burden t o 
prove l a c k o f p r e j u d i c e when the d e n i a l i s 
over 25 days l a t e . " 

I n t h i s case, the d e n i a l was s i x t e e n days l a t e , i n t e r i m 
compensation was b e i n g p a i d d u r i n g t h e p e r i o d o f the d e l a y and 
c l a i m a n t has shown no p r e j u d i c e t o h i s r i g h t - t o - k n o w i n t e r e s t . 
Under B a h l e r , i t i s not a p p r o p r i a t e t o assess a p e n a l t y . 

The f i n a l i s s u e i n v o l v e s a t t o r n e y f e e s . Claimant c h a l l e n g e s 
the amount o f the f e e , $300, awarded a g a i n s t Argonaut. However, i n 
view o f our c o n c l u s i o n t h a t c l a i m a n t i s not e n t i t l e d t o p e n a l t i e s 
from Argonaut, t h e r e a l q u e s t i o n becomes e n t i t l e m e n t t o any f e e 
p u r s u a n t t o ORS 656.382(1). I n Mary Lou C l a y p o o l , 34 Van N a t t a 943 
( 1 9 8 2 ) , t h e employer had f a i l e d t o comply w i t h t h e terms o f a d i s 
p u t e d c l a i m s e t t l e m e n t , which we regarded t o be the e q u i v a l e n t o f 
"an o r d e r o f a r e f e r e e , board or c o u r t " w i t h i n t h e meaning of ORS 
656.382(1). I n t h a t c o n t e x t , i . e . , noncompliance w i t h a l i t i g a t i o n 
o r d e r , we concluded t h a t an a t t o r n e y fee could" be assessed under 
ORS 656.382(1) even when no p e n a l t y was assessed under ORS 
656.262(9). However, as our d i s c u s s i o n i n C l a y p o o l makes c l e a r , 34 
Van N a t t a a t 948-49, we regarded t h a t r e s u l t t o be an e x c e p t i o n t o 
t h e g e n e r a l r u l e t h a t an a t t o r n e y fee cannot be assessed under ORS 
656.382(1) u n l e s s a p e n a l t y i s assessed under ORS 656.262(9). That 
g e n e r a l r u l e i s a p p l i c a b l e h e r e . Since c l a i m a n t i s not e n t i t l e d t o 
p e n a l t i e s from Argonaut under ORS 656.262(9), he i s not e n t i t l e d t o 
a t t o r n e y fees from Argonaut under ORS 656.382(1). 

Claimant a l s o c h a l l e n g e s the amount o f t h e f e e , $100, awarded 
a g a i n s t SAIF because of i t s t a r d y f i r s t payment o f i n t e r i m compen
s a t i o n . SAIF's f i r s t payment of i n t e r i m compensation sh o u l d have 
been made on about January 3, 1980, but was not made u n t i l about 
January 17, 1980, r o u g h l y two weeks l a t e . The d e l a y i s u n e x p l a i n e d 
and j u s t i f i e s a p e n a l t y . No i s s u e i s r a i s e d about the amount o f 
the p e n a l t y assessed by the Referee or the p e r i o d o f t i m e d u r i n g 
which t h e p e n a l t y was assessed. 

The o n l y i s s u e i n v o l v e s a t t o r n e y f e e s . Claimant argues t h e 
$100 fee i s i n s u f f i c i e n t , r e f e r r i n g t o the $3,000 maximum a l l o w a b l e 
fee p u r s u a n t t o OAR 438-47-020(1). That r u l e i s a p p l i c a b l e when a 
c l a i m a n t p r e v a i l s on a d e n i e d c l a i m . That r u l e i s thus i n a p p l i 
c a b l e here inasmuch as the Referee upheld b o t h i n s u r e r ' s d e n i a l s . 
Moveover, we do not b e l i e v e t h a t a " p e n a l t y - t y p e " a t t o r n e y fee p u r 
suant t o ORS 656.382(1) sh o u l d be gauged by the maximum a l l o w a n c e 
of OAR 438-47-020. I n s t e a d , t h i s k i n d of a t t o r n e y fee i s t i e d t o 
the n a t u r e and e x t e n t o f t h e i n s u r e r ' s misconduct i n q u e s t i o n . 
B a h l e r , supra, 33 Van N a t t a a t 479. 

I n view o f the l e n g t h o f the d e l a y i n p a y i n g i n t e r i m compensa
t i o n i n t h i s case (about two weeks) and the absence o f any 
s a t i s f a c t o r y e x p l a n a t i o n , we conclude t h a t the Referee's i m p o s i t i o n 
of a $100 a t t o r n e y fee i s d e f i c i e n t . We i n c r e a s e t h a t fee t o $300. 

ORDER 

The Referee's o r d e r dated A p r i l 27, 1981 i s a f f i r m e d i n p a r t , 
r e v e r s e d i n p a r t and m o d i f i e d i n p a r t . That p o r t i o n t h a t assessed 
a p e n a l t y and a t t o r n e y f e e a g a i n s t Argonaut In s u r a n c e Company i s 
r e v e r s e d . That p o r t i o n t h a t assessed a $100 a t t o r n e y fee a g a i n s t 
the SAIF C o r p o r a t i o n p u r s u a n t t o ORS 656.382(1) i s m o d i f i e d , and 
t h a t fee i s i n c r e a s e d t o $300. The remainder o f t h e Referee's 
o r d e r i s a f f i r m e d . -28-



FANNIE L . STATEN, C l a i m a n t WCB 81-06232 
M y r i c k , C o u l t e r e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 18, 1983 
Wo l f , G r i f f i t h e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members Barnes and Lewis. 

The c l a i m a n t r e q u e s t s review o f Referee Brown's o r d e r which 
a f f i r m e d t h e D e t e r m i n a t i o n Order dated June 26, 1981 which d i d n o t 
award any permanent d i s a b i l i t y . The i s s u e i s whether t h e t h o r a c i c 
impairment c l a i m a n t s u f f e r s i s due t o her compensable back i n j u r y 
o f February 28, 1979, as opposed t o u n d e r l y i n g s p o n d y l o s i s . 

The c l a i m a n t contends t h a t t h e med i c a l evidence, t a k e n as a 
whole, shows t h a t h e r compensable work i n j u r y m a t e r i a l l y a g g r a v a t e d 
her u n d e r l y i n g t h o r a c i c , s p o n d y l o s i s , and t h a t she has been p l a c e d 
under permanent l i f t i n g , bending and s t o o p i n g r e s t r i c t i o n s as a 
r e s u l t . These r e s t r i c t i o n s p r e v e n t h er from r e t u r n i n g t o her j o b 
as a d i e t a r y cook. The i n s u r e r contends t h a t e a r l y i n t h e course 
of t h e c l a i m a n t ' s t r e a t m e n t Dr. K e l l y , g e n e r a l p r a c t i t i o n e r , opined 
t h a t c l a i m a n t would n o t s u f f e r permanent impairment as a r e s u l t o f 
her back i n j u r y . I t f u r t h e r contends t h a t a l t h o u g h Dr. S u l l i v a n , 
n e u r o l o g i s t , l a t e r p l a c e d r e s t r i c t i o n s on t h e c l a i m a n t ' s a c t i v i 
t i e s , t h e d o c t o r never s p e c i f i c a l l y r e l a t e d t h e r e s t r i c t i o n s t o t h e 
compensable back s t r a i n , as opposed t o t h e p r e e x i s t i n g s p o n d y l o s i s . 

We f i n d t h a t t h e compensable back s t r a i n o f February 28, 1979 
m a t e r i a l l y a g g r a v a t e d c l a i m a n t ' s s p o n d y l o s i s c o n d i t i o n and t h a t t h e 
work r e s t r i c t i o n s now imposed on her a r e due t o t h a t a g g r a v a t i o n 
and a re permanent i n n a t u r e . 

At t h e t i m e o f her l i f t i n g and t w i s t i n g i n j u r y , t h e c l a i m a n t 
had been employed as a d i e t a r y cook i n a n u r s i n g home f o r e i g h t 
y e a r s . Her d u t i e s i n c l u d e d l i f t i n g f i v e g a l l o n c o n t a i n e r s o f soup 
and f o o d - f i l l e d steam t a b l e i n s e r t s o u t o f an oven and i n t o a steam 
t a b l e . T h i s work i n v o l v e d f r e q u e n t l i f t i n g , b ending, s t o o p i n g and 
t w i s t i n g . Claimant performed i t w i t h o u t t h o r a c i c symptoms u n t i l 
t h e day o f t h e compensable i n j u r y . A f t e r w a r d s she a t t e m p t e d t o 
r e t u r n t o work, b u t was unable t o c o n t i n u e due t o a r e c u r r e n c e o f 
back symptoms. F u r t h e r , s i n c e her i n j u r y , strenuous a c t i v i t i e s a t 
home a l s o have a l s o produced t h o r a c i c symptoms. Dr. S u l l i v a n 
recommended v o c a t i o n a l r e h a b i l i t a t i o n f o r t he c l a i m a n t and 
i n s t r u c t e d her t o a v o i d a c t i v i t i e s t h a t i n c r e a s e her t h o r a c i c p a i n 
-- s p e c i f i c a l l y ^ b e n d i n g , l i f t i n g , s t o o p i n g o r t w i s t i n g . 

A l t h o u g h Dr. K e l l y i n d i c a t e d e a r l y i n t r e a t m e n t t h a t he would 
not expect permanent impairment, he a l s o i n d i c a t e d he d e f e r r e d t o 
Dr. S u l l i v a n ' s o p i n i o n , who sub s e q u e n t l y t r e a t e d c l a i m a n t . Dr. 
S u l l i v a n r e p o r t e d : 

"* * * The l i f t i n g a s s o c i a t e d w i t h h er 
k i t c h e n work v e r y d e f i n i t e l y a ggravated her 
c o n d i t i o n and caused a r e c u r r e n c e o f her 
symptoms. She complains o f p a i n i n her 
back p r e d o m i n a n t l y j u s t below t h e r i g h t 
s c a p u l a . I b e l i e v e t h a t t h i s i s r e f e r r e d 
p a i n secondary t o t h e s i g n i f i c a n t 
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s p o n d y l o s i s t h a t she has i n her t h o r a c i c 
s p i n e . 

"On e x a m i n a t i o n she does have tenderness i n 
the m u s c u l a t u r e i n f e r i o r t o the r i g h t 
s c a p u l a . She does n o t have tenderness over 
the t h o r a c i c s p i n e . 

"IMPRESSION; T h o r a c i c s p o n d y l o s i s , 
aggravated by her o c c u p a t i o n as a k i t c h e n 
worker. 

"COMMENT: The p a t i e n t has been unable t o 
work s i n c e March 18th [1 9 8 0 ] and w i l l be 
perman e n t l y unable t o r e t u r n t o us u a l 
work. She i s b e i n g t o l d t h a t she i s g o i n g 
t o have t o f i n d something t o do t h a t w i l l 
n ot i n v o l v e any bending o r l i f t i n g . * * *" 

Taking, i n t o c o n s i d e r a t i o n t h e c l a i m a n t ' s age o f 59, h e r e i g h t h 
grade e d u c a t i o n , h er v o c a t i o n a l r e h a b i l i t a t i o n t r a i n i n g as a t y p i s t 
(20-25 wpm), her work experie n c e as a d i e t a r y cook c a f e t e r i a 
worker, c a s h i e r , crops worker and mote l maid, her p r e s e n t l i f t i n g 
r e s t r i c t i o n o f t e n pounds and t h e m i l d d i s a b l i n g p a i n i n t h e r i g h t 
t h o r a c i c area o f her back, we f i n d t h a t c l a i m a n t i s e n t i t l e d t o 48° 
f o r 15% unscheduled permanent p a r t i a l d i s a b i l i t y compensation. 

ORDER 

The Referee's o r d e r dated A p r i l 2, 1982 i s r e v e r s e d . Claimant 
i s awarded 48° f o r 15% unscheduled permanent p a r t i a l d i s a b i l i t y 
compensation. The c l a i m a n t ' s a t t o r n e y i s a l l o w e d 25% o f t h e 
i n c r e a s e d compensation g r a n t e d by t h i s o r d e r . Pursuant t o t h e 
p a r t i e s ' s t i p u l a t i o n , t h e i n s u r e r may o f f s e t i t s overpayment o f 
$914.70 a g a i n s t t h e i n c r e a s e d compensation g r a n t e d by t h i s o r d e r . 
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MARY J . TREANOR, C l a i m a n t WCB 81-04681 
G a l t o n , P o p i c k e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 18, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members Barnes and F e r r i s . 

The SAIF C o r p o r a t i o n r e q u e s t s review o f Referee Shebley's 
o r d e r which s e t a s i d e SAIF's d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n 
c l a i m . The Referee found t h a t , as a r e s u l t o f c l a i m a n t ' s psycho
l o g i c a l problems her p a i n symptomatology m a t e r i a l l y worsened, and 
t h a t t h i s worsening was c a u s a l l y r e l a t e d t o c l a i m a n t ' s 1974 i n d u s 
t r i a l i n j u r y . He concluded t h a t c l a i m a n t s u f f e r s from a p s y c h o l o 
g i c a l d i s o r d e r which i s the r e s p o n s i b i l i t y o f t h e employer and i t s 
i n s u r e r and remanded t h e a g g r a v a t i o n c l a i m t o SAIF f o r acceptance 
and payment o f b e n e f i t s . SAIF contends t h a t the c o n d i t i o n o r 
c o n d i t i o n s a r i s i n g o u t o f c l a i m a n t ' s compensable i n j u r y have not 
worsened s i n c e t h e l a s t award o r arrangement o f compensation, and 
t h a t c l a i m a n t ' s p s y c h o l o g i c a l problems were n o t m a t e r i a l l y caused 
o r worsened by her 1974 i n d u s t r i a l i n j u r y . A l t h o u g h we agree w i t h 
t h e Referee's u l t i m a t e c o n c l u s i o n t h a t c l a i m a n t i s e n t i t l e d t o 
r e o p e n i n g o f her c l a i m p u r s u a n t t o ORS 656.273 f o r a worsened 
c o n d i t i o n r e s u l t i n g from her o r i g i n a l i n j u r y , we a r r i v e a t t h a t 
c o n c l u s i o n by d i f f e r e n t r e a s o n i n g . 

I 

A f t e r r e q u e s t i n g r e v i e w o f the Referee's o r d e r , SAIF moved t h e 
Board t o remand t h e case t o t h e Referee p u r s u a n t t o ORS 656.295(5) 
f o r f u r t h e r evidence t a k i n g , a l l e g i n g t h a t t h e Referee's f i n d i n g 
t h a t c l a i m a n t s u f f e r e d from a compensable p s y c h o l o g i c a l c o n d i t i o n 
was t o t a l l y unexpected i n view o f t h e f a c t t h a t c l a i m a n t had never 
s u b m i t t e d a c l a i m f o r compensation f o r a p s y c h o l o g i c a l c o n d i t i o n 
r e s u l t i n g from her o r i g i n a l i n j u r y . SAIF seeks remand i n o r d e r t o 
a l l o w the Referee t o c o n s i d e r m e d i c a l r e p o r t s b e a r i n g upon t h e 
r e l a t i o n s h i p between c l a i m a n t ' s i n d u s t r i a l i n j u r y and her p r e s e n t 
p s y c h o l o g i c a l problems, most o f which were not o b t a i n e d by SAIF 
p r i o r t o the h e a r i n g and none o f which were s u b m i t t e d a t t h e 
h e a r i n g because, SAIF now contends, c l a i m a n t ' s r e q u e s t f o r h e a r i n g 

and the h e a r i n g p r o c e e d i n g s gave no i n d i c a t i o n t h a t t h e Referee 
would r u l e on the c o m p e n s a b i l i t y o f c l a i m a n t ' s p s y c h o l o g i c a l 
problems. Many o f the r e p o r t s were o b t a i n e d i n response t o t h e 
Referee's o r d e r and t h u s , SAIF argues, were not o b t a i n a b l e w i t h 
due d i l i g e n c e b e f o r e the h e a r i n g . 

By i n t e r i m o r d e r the Board r e s e r v e d r u l i n g on SAIF's m o t i o n 
f o r remand u n t i l t h e time o f Board r e v i e w . Because o f our d i s p o s i 
t i o n o f t h i s case, we f i n d t h a t remand t o the Referee i s unneces
s a r y and t h e r e f o r e deny SAIF's motion f o r remand. 

I I 

I n September, 1974 c l a i m a n t s u s t a i n e d a compensable i n j u r y t o 
her l e f t arm, lumbar and c e r v i c a l s p i n e w h i l e w o r k i n g on t h e green 
c h a i n f o r t h i s employer. Claimant's o r i g i n a l c l a i m was f i r s t 
c l o s e d by D e t e r m i n a t i o n Order i n J u l y o f 1977, which awarded c l a i m 
ant 25% unscheduled permanent p a r t i a l d i s a b i l i t y f o r i n j u r y t o her 
neck and low back. This D e t e r m i n a t i o n Order was s u b s e q u e n t l y s e t 
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a s i d e by a Referee's o r d e r i s s u e d i n September o f 1978, which a l s o 
found t h a t c l a i m a n t had s u s t a i n e d a l e f t knee c o n d i t i o n as a 
consequence o f her o r i g i n a l i n j u r y . The c l a i m was a g a i n c l o s e d by 
D e t e r m i n a t i o n Order i n March o f 1979, which awarded c l a i m a n t 30% 
unscheduled permanent p a r t i a l d i s a b i l i t y f o r i n j u r y t o her low back 
and 15° o f scheduled permanent d i s a b i l i t y f o r a 10% l o s s o f h e r 
l e f t l e g . Another D e t e r m i n a t i o n Order was e n t e r e d i n September o f 
1979 ujJon c l a i m a n t ' s c o m p l e t i o n of a v o c a t i o n a l r e h a b i l i t a t i o n p r o 
gram. Claimant requested a h e a r i n g a f t e r t h i s D e t e r m i n a t i o n Order 
and, p r i o r t o the scheduled h e a r i n g , t h e p a r t i e s e n t e r e d i n t o a 
s t i p u l a t e d s e t t l e m e n t whereby c l a i m a n t was awarded an a d d i t i o n a l 
10% unscheduled permanent p a r t i a l d i s a b i l i t y f o r h e r neck and low 
back and an a d d i t i o n a l 10% scheduled d i s a b i l i t y f o r her l e f t l e g 
c o n d i t i o n . T h i s S t i p u l a t i o n , dated May 21, 1980, brought c l a i m 
a n t ' s t o t a l award o f compensation to- 40% unscheduled permanent 
d i s a b i l i t y f o r her neck and low back and 20% scheduled permanent 
d i s a b i l i t y f o r her l e f t l e g and i s the l a s t award o f compensation 
f o r purposes of t h i s case. 

I n June o f 1980 c l a i m a n t went t o work as a s e c r e t a r y f o r t h e 
Department o f V o c a t i o n a l R e h a b i l i t a t i o n on a p a r t t i m e b a s i s , 
w o r k i n g e i g h t hour days, two days one week and t h r e e days t h e n e x t 
week. She t e s t i f i e d t h a t a t t h a t time she was e x p e r i e n c i n g head
aches and was r e c e i v i n g t r e a t m e n t from her c h i r o j j r a c t i c p h y s i c i a n , 
Dr. O l i v e r , a p p r o x i m a t e l y once a month. Her headaches had been a 
c o n t i n u i n g problem s i n c e her o r i g i n a l i n j u r y i n 1974. She was a l s o 
r e c e i v i n g p a l l i a t i v e t r e a t m e n t from an o s t e o p a t h i c p h y s i c i a n , Dr. 
Simmons, f o r symptoms o f p a i n i n her lumbosacral area and p o s t e r i o r 
c e r v i c a l area on t h e l e f t . As o f December 16, 1980 Dr. Simmons 
diagnosed c h r o n i c c e r v i c a l m y o s i t i s , c h r o n i c lumbosacral s t r a i n , 
c h r o n i c musculoligamentous s t r a i n , a l l w i t h p e r i o d i c e x a c e r b a t i o n s 
and r e m i s s i o n s o f symptoms. 

While p e r f o r m i n g her r e g u l a r work a c t i v i t i e s one day i n 
January o f 1981, c l a i m a n t began e x p e r i e n c i n g i n c r e a s e d neck p a i n . 
She i d e n t i f i e d t h e onset o f t h i s p a i n w i t h a p r o t r a c t e d p e r i o d o f 
t y p i n g . She t e s t i f i e d t h a t t h e p a i n i n t h e neck became so severe 
t h a t she c o n t a c t e d Dr. O l i v e r and arranged t o see him f o r t r e a t m e n t 
t h a t same day. She a l s o saw Dr. Simmons f o r t r e a t m e n t , and he sub
s e q u e n t l y r e p o r t e d t h a t d u r i n g t h i s p e r i o d of t i m e h e r p a i n seemed 
t o worsen somewhat, and t h e u l t r a s o u n d t r e a t m e n t t h a t had p r e 
v i o u s l y a f f o r d e d c l a i m a n t r e l i e f from her symptoms no l o n g e r gave 
any r e l i e f . Dr. Simmons r e p o r t e d on March 10, 1981 t h a t c l a i m a n t 
was unable t o work due t o p a i n , and t h a t he had a d m i n i s t e r e d 
t r i g g e r p o i n t i n j e c t i o n s w i t h o n l y s l i g h t improvement. Dr. Simmons 
r e p o r t e d t h a t , , a l t h o u g h c l a i m a n t was g r a d u a l l y becoming more com
f o r t a b l e w i t h her c o n d i t i o n s , d u r i n g her l a s t few v i s i t s she had 
i n d i c a t e d some p a r e s t h e s i a i n her l e f t arm, because o f which Dr. 
Simmons r e f e r r e d c l a i m a n t t o Dr. Aversano f o r a n e u r o l o g i c a l con
s u l t a t i o n and e v a l u a t i o n . 

Dr. O l i v e r , i n a March 4, 1981 r e p o r t , s t a t e d t h a t c l a i m a n t ' s 
l e f t l e g , low back and neck c o n d i t i o n s had aggravated as o f approx
i m a t e l y January 15, 1981, and t h a t her most severe symptoms were 
d e b i l i t a t i n g headaches which caused severe nausea. The headaches 
and nausea were a p p a r e n t l y a t t r i b u t a b l e t o problems a s s o c i a t e d w i t h 
c l a i m a n t ' s l e f t upper c e r v i c a l s p i n e area, and Dr. Simmons r e p o r t e d 
t h a t any r e p e t i t i v e a c t i v i t y such as t y p i n g caused c l a i m a n t 
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i n c r e a s e d d i s t r e s s and c r e a t e d a spasm i n her l e f t s h o u l d e r 
muscles. He s t a t e d t h a t t h i s aggravated c o n d i t i o n was a c o n t i n u a 
t i o n o f c l a i m a n t ' s 1974 i n d u s t r i a l i n j u r y . I n h i s March 10, 1981 
r e p o r t , Dr. Simmons s t a t e d t h a t c l a i m a n t ' s c o n d i t i o n had agg r a v a t e d 
s i n c e May 21, 1980. 

A f t e r January 23, 1981, c l a i m a n t went t o work f o r f o u r 
h a l f - d a y s i n A p r i l o r May and d i d n o t r e t u r n t o work t h e r e a f t e r . 

I l l 

We agree w i t h t h e Referee's f i n d i n g t h a t from January, 1981 
u n t i l e a r l y August, 1981 c l a i m a n t e x p e r i e n c e d c o n t i n u i n g c h r o n i c 
p a i n i n her neck and acu t e p a i n i n her l e f t arm and s h o u l d e r . Her 
lower back and l e f t knee were a l s o a source o f some d i s c o m f o r t , 
b u t d i d n o t i n t e n s i f y o r worsen s i g n i f i c a n t l y d u r i n g t h i s p e r i o d 
o f t i m e . 

At t h e req u e s t o f SAIF, c l a i m a n t had been examined t h r e e t i m e s 
by O r t h o p a e d i c C o n s u l t a n t s — on February 16, 1979, February 20, 
1980 and, most r e c e n t l y , A p r i l 24, 1981. A f t e r t h e i r most r e c e n t 
e x a m i n a t i o n , t h e y concluded t h a t c l a i m a n t ' s c o n d i t i o n had n o t 
changed s i n c e t h e i r l a s t e x a m i n a t i o n o f February, 1980. When 
Orth o p a e d i c C o n s u l t a n t s examined c l a i m a n t i n 1979, t h e i r r e p o r t was 
t h a t c l a i m a n t ' s neck p a i n was not a t t h a t t i m e c o n s t a n t , b u t she 
had some d i s c o m f o r t p r a c t i c a l l y on a d a i l y b a s i s . They r e p o r t e d 
t h a t c l a i m a n t had no r e f e r r e d p a i n t o the upper e x t r e m i t i e s , and 
they concluded: "We do not t h i n k she has a d i s a b i l i t y i n h e r 
neck." The C o n s u l t a n t s ' February, 1980 e x a m i n a t i o n i n d i c a t e d t h a t 
a t t h a t t i m e c l a i m a n t ' s p r i m a r y c o m p l a i n t was her l e f t knee, her 
c h r o n i c headaches a s s o c i a t e d w i t h a popping s e n s a t i o n i n her neck 
were s t i l l a c o n t i n u i n g problem, and her low back d i f f i c u l t y was 
the l e a s t o f her problems. T h e i r o v e r a l l c o n c l u s i o n was t h a t based 
upon t h e i r f i n d i n g s on p h y s i c a l e x a m i n a t i o n and c l a i m a n t ' s 
s t a t e m e n t s , her c o n d i t i o n had improved s l i g h t l y s i n c e t h e i r l a s t 
e x a m i n a t i o n . When t h e C o n s u l t a n t s examined c l a i m a n t i n A p r i l , 
1981, she i n d i c a t e d t h a t h er p r i m a r y problem a t t h a t t i m e was p a i n 
i n her l e f t upper t r a p e z i u s muscle. 

Dr. O l i v e r reviewed t h e Orthopaedic C o n s u l t a n t s ' A p r i l , 1981 
r e p o r t , i n d i c a t i n g t h a t based upon h i s assessment o f c l a i m a n t ' s 
c o n d i t i o n when he l a s t t r e a t e d her i n March, 1981, he would agree 
w i t h t h e i r f i n d i n g s , except t h a t s u b j e c t i v e l y , symptoms i n c l a i m 
a n t ' s neck, l e f t s h o u l d e r and arm had p r o g r e s s i v e l y worsened. Dr. 
Simmons reviewed t h e C o n s u l t a n t s ' r e p o r t and i n a l e t t e r r e p o r t t o 
SAIF i n d i c a t e d t h a t , f o r t h e most p a r t , he agreed w i t h t h e Consul
t a n t s ' assessment t h a t most o f c l a i m a n t ' s o r t h o p e d i c problems were 
m e d i c a l l y s t a t i o n a r y i n t h e sense t h a t f u r t h e r m e d i c a l t r e a t m e n t 
would n o t a l l e v i a t e h er problems c o m p l e t e l y . He went on t o s t a t e 
t h a t c l a i m a n t was c o n t i n u i n g t o have e x a c e r b a t i o n s and r e m i s s i o n s 
of her symptoms o f the o r t h o p e d i c problems, p a r t i c u l a r l y t h e c e r v i 
c a l problem w i t h r a d i a t i o n i n t o h er l e f t s h o u l d e r a r e a , which c o u l d 
a t t i m e s be a l l e v i a t e d by p h y s i c a l t h e r a p y . As t o t h e C o n s u l t a n t s ' 
d i a g n o s i s o f "severe f u n c t i o n a l o v e r l y " , Dr. Simmons commented: 

" I do n ot f e e l t h a t t h e p a i n t h a t t h e 
p a t i e n t e x h i b i t s i s t o t a l l y a f u n c t i o n a l 
o v e r l a y . The c h r o n i c p a i n , which i s a 
d i r e c t r e s u l t o f the c h r o n i c o r t h o p e d i c 
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problems, c o n t i n u e s t o s e r i o u s l y a f f e c t 
t h i s p a t i e n t on a day-to-day b a s i s . T h i s 
p a i n , as w i t h any c h r o n i c p a i n , has caused 
a d e p r e s s i o n i n t h i s p a t i e n t , which has 
p r o g r e s s i v e l y worsened, e s p e c i a l l y over t h e 
l a s t s e v e r a l months t o the p o i n t o f 
a f f e c t i n g t h i s p a t i e n t ' s l i f e , b o t h 
d o m e s t i c a l l y a t home and a t work." 

A f t e r t h e onset o f i n c r e a s i n g p a i n i n January o f 1981, t h e 
f i r s t c l e a r i n d i c a t i o n o f p o s s i b l e d e p r e s s i o n i s i n a March 10, 
1981 r e p o r t from Dr. Simmons t o c l a i m a n t ' s a t t o r n e y . He c h a r a c t e r 
i z e d c l a i m a n t ' s mood as " g r e a t l y d i s t u r b e d and depressed" because 
of her i n a b i l i t y t o work, d e s p i t e her d e s i r e t o do so, as a r e s u l t 
o f her c o n t i n u i n g c h r o n i c p a i n . At t h a t t i me he i d e n t i f i e d p a i n 
i n her c e r v i c a l , l u m b o s a c r a l and knee areas. Dr. Simmons' e a r l i e r 
c h a r t notes i n January and February o f 1981 a l s o r e f e r r e d t o 
d e p r e s s i o n . Dr. Simmons r e f e r r e d c l a i m a n t t o Dr. H i g l e y , an o s t e o 
p a t h i c p h y s i c i a n who a p p a r e n t l y s p e c i a l i z e s i n psychology. Dr. 
H i g l e y diagnosed i n v o l u t i o n a l d e p r e s s i v e r e a c t i o n , which we under
stand t o mean t h a t c l a i m a n t was s u f f e r i n g from a r e a c t i v e d e p r e s 
s i o n , i . e . , d e p r e s s i o n caused by some e x t e r n a l s i t u a t i o n which i s 
r e l i e v e d when t h a t s i t u a t i o n i s removed. I n J u l y o f 1981 Dr. 
O l i v e r r e f e r r e d c l a i m a n t t o Dr. Leonard, a n e u r o l o g i s t , who 
commented t h a t c l a i m a n t ' s c o n d i t i o n had not improved i n s p i t e o f 
r e p e a t e d t r e a t m e n t s over a l o n g p e r i o d o f t i m e . 

"She has become i n c r e a s i n g l y depressed and 
f r u s t r a t e d s i n c e l o s i n g her j o b , and now 
her p a i n i s even more severe. 1 do not 
b e l i e v e t h a t c o n v e n t i o n a l c h i r o p r a c t i c , 
o s t e o p a t h i c and medical t r e a t m e n t m o d a l i t i e s 
are g o i n g t o s o l v e her problems, and she i s 
g o i n g t o need a m u l t i d i s c i p l i n a r y approach 
t o d e a l i n g w i t h her p a i n syndrome." 

I n Dr. Leonard's o p i n i o n , i t was a p p r o p r i a t e t o e n r o l l c l a i m a n t i n 
some ty p e o f p a i n program, o r a t l e a s t a psychotherapy program w i t h 
a competent t h e r a p i s t . A f t e r h a v i n g an o p p o r t u n i t y t o r e v i e w a l l 
t h r e e O r t h o p a e d i c C o n s u l t a n t s ' r e p o r t s , Dr. Leonard commented upon 
th e examiners' f i n d i n g o f "severe f u n c t i o n a l o v e r l a y " i n each 
r e p o r t . As d i d Dr. Simmons, Dr. Leonard e s s e n t i a l l y agreed w i t h 
the C o n s u l t a n t s ' f i n d i n g s , but e x p l a i n e d t h a t he d e f i n e d c l a i m a n t ' s 
" f u n c t i o n a l o v e r l a y " i n terms o f a g e n e r a l i z e d c h r o n i c p a i n 
syndrome and d e p r e s s i o n . 

SAIF r e f e r r e d c l a i m a n t t o Dr. S t o l z b e r g , a p s y c h i a t r i s t , f o r 
an independent p s y c h i a t r i c e x a m i n a t i o n a t t h e end o f August, 1981. 
Dr. S t o l z b e r g diagnosed c l a i m a n t as h a v i n g a p e r s o n a l i t y d i s o r d e r , 
mixed t y p e . She agreed w i t h the d i a g n o s i s o f p e r s o n a l i t y d i s o r d e r 
p r e v i o u s l y made i n 1975 by a p s y c h o l o g i s t . Dr. May, s h o r t l y a f t e r 
c l a i m a n t ' s o r i g i n a l i n d u s t r i a l i n j u r y . Dr. May had r e p o r t e d t h a t 
c l a i m a n t had a c h a r a c t e r d i s o r d e r which was c h r o n i c i n n a t u r e and 
u n r e l a t e d t o her i n j u r y . He s t a t e d : "The most t h a t can be 
a t t r i b u t a b l e t o t h e i n j u r y i s m i l d t o moderate focus on p h y s i c a l 
problems." 

I n her September 1, 1981 r e p o r t , Dr. S t o l z b e r g i n d i c a t e d t h a t 
p eople w i t h c l a i m a n t ' s p e r s o n a l i t y t e n d t o have c h r o n i c d i f f i c u l t y 
w i t h somatic symptoms, g e n e r a l t e n s i o n , d e p r e s s i o n and a n x i e t y . 
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She concluded: "At t h a t t i m e I would say t h a t Mrs. Trea'nor's 
p s y c h o l o g i c a l c o m p l a i n t s a r e more a p r o d u c t o f her p e r s o n a l i t y and 
l i f e p a t t e r n than a d i r e c t r e s u l t o f her 197'4 i n j u r y . " 

We do not f i n d d i s p o s i t i v e Dr. S t o l z b e r g ' s c o n c l u s i o n t h a t 
c l a i m a n t ' s p s y c h o l o g i c a l c o m p l a i n t s , i f any, a r e a p r o d u c t o f her 
p e r s o n a l i t y as opposed t o a d i r e c t r e s u l t o f her i n d u s t r i a l i n j u r y . 
We f i n d , however, t h a t c l a i m a n t ' s c o m p l a i n t s o f i n t r a c t a b l e p a i n 
a r e n o t " p s y c h o l o g i c a l c o m p l a i n t s " ; r a t h e r , t h e y a r e c o m p l a i n t s 
a s s o c i a t e d w i t h a c h r o n i c p a i n syndrome, t h e e t i o l o g y o f which i s 
b a s i c a l l y p h y s i o l o g i c a l and an o u t g r o w t h o f c l a i m a n t ' s o r i g i n a l 
i n d u s t r i a l i n j u r y . See J u a n i t a M. DesJardins, 34 Van N a t t a 595 
( 1 9 8 2 ) . 

A l t h o u g h we agree w i t h t h e Referee's u l t i m a t e c o n c l u s i o n t h a t 
c l a i m a n t i s e n t i t l e d t o have her c l a i m reopened p u r s u a n t t o ORS 
656.273 due t o a worsened c o n d i t i o n r e l a t e d t o h e r o r i g i n a l i n j u r y 
-- t h e c o n d i t i o n o f her c e r v i c a l s p i n e w i t h r a d i a t i o n i n t o her l e f t 
s h o u l d e r area — i t was e r r o r f o r t h e Referee t o f i n d , as he appar
e n t l y d i d , t h a t c l a i m a n t now s u f f e r s from a p s y c h o l o g i c a l d i s o r d e r 
which i s a compensable consequence o f her 1974 i n d u s t r i a l i n j u r y . 
SAIF i s c o r r e c t t h a t , so f a r as t h i s r e c o r d r e v e a l s , c l a i m a n t has 
n o t sought compensation f o r a p s y c h o l o g i c a l d i s o r d e r i n r e l a t i o n 
t o her i n d u s t r i a l i n j u r y . I n f a c t , c l a i m a n t t e s t i f i e d t h a t , i n 
her o p i n i o n , she had no e m o t i o n a l problems, and, f u r t h e r m o r e , she 
was not i n t e r e s t e d i n seeing a p s y c h i a t r i s t f o r t r e a t m e n t o f her 
p h y s i c a l problems. 

ORDER 

• The Referee's o r d e r d a t e d December 14, 1981, s e t t i n g a s i d e 
SAIF's d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m , i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded $400 as a reasonable a t t o r n e y ' s f e e 
on r e v i e w , payable by t h e SAIF C o r p o r a t i o n . 

ERNEST A. ANNETTE, C l a i m a n t WCB 80-07108 
Gal t o n , P o p i c k e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 21, 1983 
Sehwabe, W i l l i a m s o n e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members Barnes and F e r r i s . 

The e m p l o y e r / i n s u r e r r e q u e s t s and c l a i m a n t c r o s s - r e q u e s t s 
r e v i e w o f Referee Shebley's o r d e r which: (1) approved t h e 
i n s u r e r ' s d e n i a l o f January 8, 1982 and a p p a r e n t l y t h e d e n i a l o f 
September 9, 1981 by which t h e i n s u r e r r e f u s e d c l a i m a n t ' s r e q u e s t 
t o reopen h i s l e f t knee c l a i m b e g i n n i n g on J u l y 27, 1981 and 
r e f u s e d t o accept r e s p o n s i b i l i t y f o r c l a i m a n t ' s January 8, 1982 
knee s u r g e r y ; (2) found t h e i n s u r e r t o be r e s p o n s i b l e f o r c l a i m 
a n t ' s January 27/ 1982 l e f t l e g i n j u r y i n c u r r e d w h i l e c l a i m a n t was 
en r o u t e t o Dr. Quan's o f f i c e f o r an independent medical examina
t i o n a r r a n g e d by t h e i n s u r e r ; and (3) o r d e r e d t h e i n s u r e r t o accept 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s p o s t - i n j u r y p s y c h o l o g i c a l and 
e m o t i o n a l problems. 

The i n s u r e r contends t h a t t h e Referee e r r e d i n f i n d i n g c l a i m 
a n t ' s January 27, 1982 knee i n j u r y compensable and h i s p s y c h o l o g i 
c a l and e m o t i o n a l problems t o have been aggravated by t h e 1978 
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i n d u s t r i a l i n j u r y . Claimant argues t h a t t h e medical evidence 
e s t a b l i s h e s t h a t t h i s knee c o n d i t i o n worsened on J u l y 27, 1981 and 
t h a t the worsening and s u r g e r y o f January 8, 1982 were r e l a t e d t o 
t h e 1978 i n j u r y . 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

I 

The Referee, r e l y i n g on t h e o p i n i o n o f c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n , Dr. Rusch, found t h a t c l a i m a n t ' s knee problems b e g i n n i n g 
i n J u l y o f 1981 and the s u r g e r y i n January o f 1982 were not r e l a t e d 
t o c l a i m a n t ' s 1978 i n d u s t r i a l knee i n j u r y . We d i s a g r e e . 

Due t o t h e p e r s i s t e n c e o f c l a i m a n t ' s c o m p l a i n t s o f p a i n • 
f o l l o w i n g t h e 1978 knee i n j u r y , Dr. Rusch performed a n " a r t h r o s c o p y 
on May 3, 1979. Dr. Rusch's o p e r a t i v e r e p o r t s t a t e s : 

"Through an i n f e r i o r l a t e r a l p o r t a l , t h e 
s t a n d a r d S t o r z scope was i n t r o d u c e d w i t h 
e x i t d r a i n a g e tube t h r o u g h the 
s u p e r i o r - l a t e r a l p o r t a l . 
* * * 

"Complete v i s u a l i z a t i o n o f the medial and 
l a t e r a l compartment demonstrated no 
s i g n i f i c a n t gross a b n o r m a l i t i e s o f the 
medial or t h e l a t e r a l meniscus. Probing 
was c a r r i e d o u t and no t e a r s were noted on 
e i t h e r meniscus." 

Dr. Rusch diagnosed m i l d chondromalacia. Claimant c o n t i n u e d t o 
complain o f p a i n . Dr. Rusch b e l i e v e d t h a t c l a i m a n t was 
e x a g g e r a t i n g h i s p a i n i n view o f t h e l a c k o f o b j e c t i v e f i n d i n g s . 

On J u l y 27, 1981 c l a i m a n t was a d m i t t e d t o P o r t l a n d - A d v e n t i s t 
M e d i c a l Center f o r o b s e r v a t i o n and c o n s e r v a t i v e t r e a t m e n t a f t e r h i s 
knee "popped" and gave out on him. While a t t h e M e d i c a l Center 
c l a i m a n t was t r e a t e d by Dr. Rusch, who noted i n h i s r e p o r t o f 
August 7, 1981 t h a t an a r t h r o g r a m had r e v e a l e d a p o s s i b l e h o r i z o n 
t a l t e a r o f the meniscus. Claimant was r e l e a s e d from t h e M e d i c a l 
Center on August 7, but was i m m e d i a t e l y r e h o s p i t a l i z e d on August 8, 
1981, a g a i n c o m p l a i n i n g o f knee p a i n and i n s t a b i l i t y , t h e cause o f 
which Dr. Rusch s t a t e d was undetermined, a l t h o u g h he f e l t p s y c h i 
a t r i c problems p l a y e d an i m p o r t a n t r o l e . 

On November 5, 1981 c l a i m a n t was seen a t Bess K a i s e r H o s p i t a l . 
Dr. Levy diagnosed a t o r n l e f t meniscus and Dr. Duckler subse
q u e n t l y diagnosed a t o r n l a t e r a l meniscus. On January 8, 1982 Dr. 
S c h i l p e r o o r t performed a t r a n s a r t h r o s c o p i c p a r t i a l l e f t m e dial 
meniscectomy, f i n d i n g a t o r n l e f t m e dial meniscus. On January 19, 
1982 Dr. S c h i l p e r o o r t r e p o r t e d t h a t : 

" I found t h e r e t o be a p a r t i a l t h i c k n e s s 
u n d e r s u r f a c e t e a r i n v o l v i n g the p o s t e r i o r 
and middle t h i r d o f t h e l e f t medial 
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meniscus. * * * As regards t o t h e 
r e l a t i o n s h i p o f the p a t h o l o g y found a t 
s u r g e r y t o t h e a l l e g e d o n - t h e - j o b i n j u r y , 
the mechanism o f h i s i n j u r y i s c o m p a t i b l e 
w i t h those f i n d i n g s found a t s u r g e r y . I n 
the absence o f i n t e r v e n i n g s i g n i f i c a n t 
i n j u r y , I would assume t h e r e t o be a d i r e c t 
cause and e f f e c t r e l a t i o n s h i p between the 
two . " 

I n h i s February 3, 1982 r e p o r t , Dr. S c h i l p e r o o r t e x p l a i n e d how he 
was a b l e t o f i n d t h e t e a r on c l a i m a n t ' s meniscus and why i t c o u l d , 
have been missed on p r e v i o u s a r t h r o s c o p y . 

"Mr. A n n e t t e ' s p a t h o l o g y i s d i f f i c u l t t o 
diagnose. F i r s t he has an e x c e e d i n g l y t i g h t 
m e dial c o l l a t e r a l l i g a m e n t . T h i s p r e c l u d e s 
easy access t o the p o s t e r i o r aspect o f t h e 
m e d i a l meniscus f o r a l l except t h e s m a l l e s t 
o f a r t h r o s c o p i c i n s t r u m e n t a t i o n . Secondly, 
Mr. A n n e t t e ' s t e a r was diagnosed o n l y by use 
o f a hook probe, t h e hook probe h a y i n g been 
used t o e n t e r i n t o t h e u n d e r s u r f a c e t e a r and 
drawing t h e meniscus f o r w a r d . U t i l i z i n g t h e 
s m a l l needle scope (2.2 mm. i n d i a m e t e r ) and 
the hook probe I b e l i e v e t h e o n l y manner i n 
which I was a b l e t o diagnose t h e m e n i s c a l 
i n j u r y . I can c a t e g o r i c a l l y s t a t e t h a t 
w i t h o u t h e s i t a t i o n t h a t t h e f a i l u r e t o use a 
hook probe and/or use o f an a r t h r o s c o p e o f 
3.5 mm. i n d i a m e t e r o r g r e a t e r would f a i l 
t o r e c o g n i z e t h e meniscus t e a r . * * * The 
appearance o f t h e t e a r edges would i m p l y 
t h a t t h e t e a r was g r e a t e r t h a n s i x months 
of age." 

A f t e r e x a m i n a t i o n o f t h e m e d i c a l r e p o r t s c o n c e r n i n g c l a i m a n t ' s 
o p e r a t i o n , Dr. Rusch r e p o r t e d on February 12, 1982 t h a t he f e l t i t 
m e d i c a l l y improbable t h a t t e a r s o f e i t h e r t h e m e d i a l o r l a t e r a l 
meniscus e x i s t e d i n c l a i m a n t ' s knee a t t h e time o f t h e May 3, 1979 
a r t h r o s c o p y he had p e r f o r m e d . Dr. Rusch b e l i e v e d t h e t e a r o f 
c l a i m a n t ' s m e d i a l meniscus was r e l a t e d t o some trauma o r e x c e s s i v e 
use o f t h e l e g subsequent t o t h e 1979 a r t h r o s c o p y and a l s o subse
quent t o t h e August, 1981 a r t h r o g r a m , which had r e v e a l e d o n l y a 
q u e s t i o n a b l e t e a r o f t h e l a t e r a l meniscus. Dr. Rusch r e p l i e d 
f u r t h e r on March 15, 1982; a p p a r e n t l y he seems t o express some 
a f t e r t h o u g h t s c o n c e r n i n g t h e m a t t e r . Dr. Rusch s t a t e d t h a t i n 1979 
he probed b o t h the medial and l a t e r a l m e n i s c i of the c l a i m a n t ' s 
l e f t knee. He s t a t e d t h a t he was u n c e r t a i n what s i z e o f scope was 
used i n t h e a r t h r o s c o p y ; however, we note t h a t the 1979 o p e r a t i v e 
r e p o r t does say t h a t a s t a n d a r d S t o r z scope was used. He a d d i 
t i o n a l l y s t a t e d t h a t a p o s t e r i o r m e d i a l p o r t a l e x a m i n a t i o n o f t h e 
knee was probably- not c a r r i e d o u t i n t h e 1979 . a r t h r o s c o p y s i n c e 
t h e r e was no such n o t a t i o n i n t h e r e p o r t , and t h a t he agreed w i t h 
Dr. S c h i l p e r o o r t ' s comments w i t h r e g a r d t o t h e need t o use a hook 
probe and a s m a l l e r scope i n c e r t a i n i n s t a n c e s , a l t h o u g h he would 
not be so c a t e g o r i c a l . N e v e r t h e l e s s , Dr. Rusch s t i l l f e l t t h a t t h e 
degree of c l a i m a n t ' s c o m p l a i n t s over t h e y e a r s were not c h a r a c t e r 
i s t i c o f a t o r n meniscus and t h a t , t h e r e f o r e , he d i d n o t f e e l t h e 
t e a r t o be t h e r e s u l t o f t h e 1978 i n j u r y . 
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A l t h o u g h Dr. Rusch had been c l a i m a n t ' s t r e a t i n g p h y s i c i a n 
s i n c e t h e 1978 i n j u r y , we are more persuaded by Dr. S c h i l p e r o o r t ' s 
o p i n i o n c o n c e r n i n g c a u s a t i o n . Dr. S c h i l p e r o o r t , who a c t u a l l y 
viewed t h e meniscus t e a r upon s u r g e r y , o f f e r s a cogent e x p l a n a t i o n 
of why t h e t e a r c o u l d have gone un d e t e c t e d by t he 1979 a r t h r o s c o p y . . 
Dr. Rusch d i d n o t c o n v i n c i n g l y c o u n t e r t h i s o p i n i o n ; i n f a c t , he 
ended up b a s i c a l l y a g r e e i n g w i t h Dr. S c h i l p e r o o r t r e g a r d i n g t h e use 
of t h e s m a l l e r a r t h r o s c o p e . Dr. Rusch a l s o noted t h a t he d i d n o t 
p e r f o r m an e x a m i n a t i o n o f t h e p o s t e r i o r m e d i a l p o r t a l , as d i d Dr. 
S c h i l p e r o o r t who found t h e t e a r on t h e u n d e r s i d e o f t h e meniscus. 
A d d i t i o n a l l y , we f i n d Dr. S c h i l p e r o o r t ' s o p i n i o n i s c o m p a t i b l e w i t h 
o t h e r f a c t s . Claimant was i n c o n s t a n t p a i n ever s i n c e t h e 1978 
i n j u r y and had immediate r e l i e f f o l l o w i n g t h e s u r g e r y . A l t h o u g h 
Dr. Rusch f e l t t h a t c l a i m a n t ' s c o m p l a i n t s o f p a i n were not i n con
formance w i t h t he s m a l l s i z e o f t h e meniscus t e a r , t h e r e c o r d i s 
r e p l e t e w i t h r e f e r e n c e s r e g a r d i n g c l a i m a n t ' s tendency t o exaggerate 
and o v e r - f o c u s on h i s p a i n . The n a t u r e o f c l a i m a n t ' s p a i n was con
s i s t e n t w i t h t h e t o r n meniscus d i s c o v e r e d a t s u r g e r y ; t h a t t h e 
degree o f a r t i c u l a t e d p a i n may have been i n c o n s i s t e n t w i t h t h e 
s u r g i c a l f i n d i n g s i s a s l e n d e r reed under these c i r c u m s t a n c e s . We 
a r e , t h e r e f o r e , c o n v i n c e d t h a t c l a i m a n t has e s t a b l i s h e d t h e compen
s a b i l i t y o f h i s l e f t knee c o n d i t i o n from J u l y 27, 1981 t o January 
27, 1982 and t h e need f o r c a u s a l l y - r e l a t e d s u r g e r y on January 8, 
1982. 

I I 

F o l l o w i n g t h e s u r g e r y o f January, 1982, t h e i n s u r e r a r r a n g e d 
f o r t h e c l a i m a n t t o be examined by Dr. Quan, a p s y c h i a t r i s t . As 
c l a i m a n t was l e a v i n g h i s p i c k u p t r u c k a t t h e d o c t o r ' s o f f i c e , he 
p u t h i s c r u t c h e s on the pavement, s l i p p e d on some wet l e a v e s , f e l l 
and i n j u r e d h i s l e f t l e g . A m e d i a l f e m o r a l c o r t i c a l f r a c t u r e was 
diagnosed and c l a i m a n t was f i t t e d w i t h a l o n g l e g c a s t . The 
Referee h e l d t he i n s u r e r r e s p o n s i b l e f o r t he l e g i n j u r y based on 
Wood y. SAIF, 30 Or App 1103 (1 9 7 7 ) . The Referee s t a t e d t h a t , 
a l t h o u g h Wood i n v o l v e d a worker i n j u r e d d u r i n g a v o c a t i o n a l 
t r a i n i n g program, he f e l t i t reasonable t h a t the same r u l e a p p l y as 
w e l l t o workers i n j u r e d on t h e i r way t o an independent m e d i c a l 
e x a m i n a t i o n . The i n s u r e r argues t h a t , s i n c e t he Referee found 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n n o t compensable, an i n j u r y 
i n c u r r e d w h i l e en r o u t e t o an independent p s y c h i a t r i c e x a m i n a t i o n 
c o u l d n o t be c o n s i d e r e d a " d i r e c t and n a t u r a l consequence o f t h e 
o r i g i n a l i n j u r y . " Wood, 30 Or App a t 11GS. 

Al t h o u g h t h e r e i s p o s s i b l e s u p p o r t f o r t he Referee's a n a l y s i s , 
see J u a n i t a Skophammer, 18 Van N a t t a 18 (197 6 ) , we f i n d i t unneces
sa r y t o address t h a t exact i s s u e s i n c e we have found c l a i m a n t ' s 
s u r g e r y o f January 8, 1982 compensable. Since c l a i m a n t was u s i n g 
c r u t c h e s which were n e c e s s i t a t e d by the. 1978 i n j u r y and 1982 
s u r g e r y , h i s c o n s e q u e n t i a l i n j u r y s u f f e r e d as a r e s u l t o f h i s use 
of t hose c r u t c h e s i s c l e a r l y compensable as a d i r e c t r e s u l t o f t h e 
i n d u s t r i a l i n j u r y . Eber v. Royal Globe In s u r a n c e Co., 54 Or App 
940 ( 1 9 8 0 ) . — — — 

I I I 

The Referee, r e l y i n g on P a t i t u c c i v. Boise Cascade Corp., 8 
Or App 503 (1 9 7 2 ) , concluded t h a t c l a i m a n t ' s p r e e x i s t i n g 
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u n d e r l y i n g p s y c h o l o g i c a l c o n d i t i o n was s i g n i f i c a n t l y a g g r avated 
and t h a t t h e i n d u s t r i a l i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause 
of t h a t a g g r a v a t i o n . A l t h o u g h i t i s a c l o s e q u e s t i o n , we agree 
w i t h t h e Referee. 

The p r i n c i p a l o p i n i o n s on t h i s m a t t e r come from Drs. Achord 
and Quan, p s y c h i a t r i s t s , and Dr. C o l i s t r o , a p s y c h o l o g i s t . At t h e 
i n s u r e r ' s r e q u e s t , c l a i m a n t was examined by Dr. Quan on August 27, 
1979. Dr. Quan diagnosed a p r o b a b l e p e r s o n a l i t y d i s o r d e r w h i c h 
was u n r e l a t e d t o c l a i m a n t ' s i n d u s t r i a l i n j u r y , and which would n o t 
p r e v e n t him from r e t u r n i n g t o work. I n 1981 c l a i m a n t was examined 
by Dr. Achord, who r e p o r t e d on August 14, 1981 t h a t c l a i m a n t had a 
g r e a t d e a l o f m a r i t a l d i f f i c u l t y i n t h e p a s t which r e s u l t e d i n 
s e v e r a l p s y c h i a t r i c h o s p i t a l i z a t i o n s , t h e l a s t b e i n g i n a p p r o x i 
m a t e l y 1973, b u t t h a t c l a i m a n t had ex p e r i e n c e d no f u r t h e r problem 
s i n c e t h a t t i m e . Dr. Achord diagnosed p o s s i b l e b o r d e r l i n e p e r s o n 
a l i t y d i s o r d e r (as d i d Dr. Quan), w i t h c h r o n i c c h a r a c t e r o l o g i c 
f a c t o r s , and s t a t e d t h a t : 

" A l l o f these c h a r a c t e r o l o g i c problems have 
been markedly c o m p l i c a t e d by h i s d i f f i c u l t y 
m a i n t a i n i n g steady employment and severe 
m a r i t a l d i f f i c u l t y t h a t he has c h r o n i c a l l y 
e x p e r i e n c e d . 
* * * 

"At p r e s e n t t h e p a t i e n t ' s c h r o n i c e m o t i o n a l 
problems are undoubtedly a g g r a v a t i n g h i s 
p r e s e n t problems w i t h p a i n . " 

We note t h a t t h e h i s t o r y which t h e c l a i m a n t r e l a t e d t o Dr. Achord 
v a r i e d c o n s i d e r a b l y from t h a t g i v e n t o Dr. Quan. 

Claimant was next examined by Dr. C o l i s t r o , who a d m i n i s t e r e d 
s e v e r a l p s y c h i a t r i c t e s t s and pr e p a r e d an e x h a u s t i v e r e p o r t . Dr. 
C o l i s t r o found the c l a i m a n t t o be s u f f e r i n g from s e v e r a l p s y c h o l o g 
i c a l d i s t u r b a n c e s , t h e major one b e i n g acute a g i t a t e d d e p r e s s i o n : 

"Mr. Annette's a g i t a t e d d e p r e s s i o n i s seen 
as b e i n g caused by an i n t e r a c t i o n between 
i n j u r y - r e l a t e d s t r e s s e s and p a t h o l o g i c a l 
f a c e t s o f h i s u n d e r l y i n g p e r s o n a l i t y 
s t r u c t u r e . ' 
* * * 

"The p r i m a r y d i a g n o s i s i s Mr. Annette's 
d e p r e s s i o n which i s r e l a t e d t o t h e 
i n d u s t r i a l i n j u r y inasmuch as i t has been 
caused p r i n c i p a l l y by the c l a i m a n t ' s g r e a t l y 
d i m i n i s h e d s e l f - c o n c e p t which has i n t u r n 
been due t o h i s p h y s i c a l impairment and l o s s 
o f employment a t Boeing. That i s , s i n c e Mr. 
Annette d e r i v e d a g r e a t d e a l o f h i s s e l f -
esteem from h i s work, h i s l o s s o f t h a t 
p o s i t i o n as w e l l as h i s g e n e r a l i m p a i r e d 
e m p l o y a b i l i t y due t o h i s p h y s i c a l l i m i t a 
t i o n s has g r e a t l y eroded h i s s e l f - e s t e e m . 
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* * * The c l a i m a n t ' s p a r a n o i d p e r s o n a l i t y 
d i s o r d e r i s an u n d e r l y i n g c o n d i t i o n . I t 
was n o t caused by t h e i n d u s t r i a l i n j u r y b u t 
appears t o have been s i g n i f i c a n t l y worsened 
by i t because i t has had a p r o f o u n d l y nega
t i v e impact upon t h e c l a i m a n t ' s s e l f - i m a g e . " 

Claimant was aga i n examined by Dr. Quan on March 1, 1982. On 
t h i s o c c a s i o n c l a i m a n t f u r n i s h e d Dr. Quan w i t h a h i s t o r y s u b s t a n 
t i a l l y more c o n s i s t e n t w i t h t h a t g i v e n t o Drs. Achord and C o l i s t r o . 
Dr. Quan r e p o r t e d : 

"Mr. Annette's p e r s o n a l i t y d i s o r d e r p r e 
e x i s t e d h i s i n d u s t r i a l i n j u r y and he had 
p r e v i o u s d i f f i c u l t i e s r e l a t e d t o i t no 
doubt. I n no way can h i s p e r s o n a l i t y 
d y s f u n c t i o n be a t t r i b u t e d t o h i s i n d u s t r i a l 
i n j u r y . I view Mr. Annette's e m o t i o n a l 
i n s t a b i l i t y and d i f f i c u l t i e s w i t h d e p r e s s i o n 
and anger as a n a t u r a l e x c u r s i o n o f the 
d i s o r d e r r a t h e r t h a n a new p s y c h i a t r i c 
c o n d i t i o n . E n v i r o n m e n t a l f a c t o r s i n c l u d i n g 
f i n a n c i a l d i f f i c u l t i e s , l a c k o f a j o b , h i s 
p h y s i c a l c o n d i t i o n , h i s m a r r i a g e , e t c . a l l 
c o n t r i b u t e as s t r e s s which i n c r e a s e t he 
symptoms o f h i s impairment. I cannot 
a t t r i b u t e h i s i n d u s t r i a l i n j u r y as the 
s i n g l e most i m p o r t a n t cause o f t he 
p a t i e n t ' s p s y c h i a t r i c d i f f i c u l t i e s . " 

D e s p i t e Dr. Quan's i n i t i a l s t atement t h a t c l a i m a n t ' s p s y c h i a t r i c 
problems a r e not r e l a t e d t o h i s i n d u s t r i a l i n j u r y , he goes on i n 
the remainder o f t h e above-quoted paragraph t o say t h e e x a c t oppo
s i t e . I t , t h e r e f o r e , appears t h a t Dr. Quart's i n i t i a l s t a t e m e n t 
w i t h r e g a r d t o c a u s a t i o n i s more o f a l e g a l than a m e d i c a l c o n c l u 
s i o n . I t i s not necessary f o r c l a i m a n t ' s i n d u s t r i a l i n j u r y t o be 
t h e " s i n g l e most i m p o r t a n t cause" o f h i s c o n d i t i o n , and t h e f a c t o r s 
mentioned by Dr. Quan as ca u s i n g c l a i m a n t ' s d i f f i c u l t i e s a r e n e a r l y 
a l l t h e r e s u l t o f h i s c i r c u m s t a n c e s caused by the i n d u s t r i a l 
i n j u r y . We f i n d Dr. Quan's o p i n i o n t o be g e n e r a l l y s u p p o r t i v e o f 
c o m p e n s a b i l i t y , as d i d t h e Referee, and Dr. C o l i s t r o s ' most c e r 
t a i n l y i s . Dr. Achord's o p i n i o n i s b a s i c a l l y noncommital. 

The i n s u r e r c i t e s P a r t r i d g e v. SAIF, 57 Or App 163 ( 1 9 8 2 ) , i n 
sup p o r t o f i t s argument t h a t c l a i m a n t was s i m p l y r e a c t i n g t o h i s 
i n j u r y i n t h e same f a s h i o n as he r e a c t e d t o o t h e r l i f e s t r e s s e s , 
and t h u s t h a t t h e u n d e r l y i n g c o n d i t i o n i t s e l f has n o t worsened. We 
f i n d i t d i f f i c u l t t o accept t h i s p r o p o s i t i o n i n view o f t h e f a c t 
t h a t we have v i r t u a l l y no evidence i n the r e c o r d c o n c e r n i n g c l a i m 
a n t ' s p r e v i o u s p s y c h i a t r i c problems t h r o u g h which we c o u l d gauge 
t h e accuracy o f t h e i n s u r e r ' s assessment. The evidence t h a t i s i n 
t h e r e c o r d c o n c e r n i n g c l a i m a n t ' s p r e v i o u s p s y c h i a t r i c problems i s 
not s u p p o r t i v e o f t h e i n s u r e r ' s argument; on t h e c o n t r a r y , i t 
e s t a b l i s h e s t h a t c l a i m a n t ' s u n d e r l y i n g p s y c h i a t r i c d i f f i c u l t i e s 
were a g g r a v a t e d by h i s i n d u s t r i a l i n j u r y . W h i l e we a r e a b i t 
unsure about t h e p r o c e d u r a l i m p o r t o f P a r t r i d g e c o n s i d e r e d a g a i n s t 
t h e backdrop o f o t h e r Court o f Appeals d e c i s i o n s , we agree w i t h t h e 
Referee on t h i s i s s u e . 
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ORDER 
The Referee's o r d e r dated A p r i l 6, 1982 i s a f f i r m e d i n p a r t 

and r e v e r s e d i n p a r t . The i n s u r e r ' s d e n i a l s o f September 9, 1981 
and January 8, 1982 are s e t a s i d e and the c l a i m i s remanded t o the 
i n s u r e r f o r t h e p r o v i s i o n o f compensation a c c o r d i n g t o law. The 
remainder o f the Referee's o r d e r i s a f f i r m e d . Claimant's a t t o r n e y 
i s awarded an a d d i t i o n a l a t t o r n e y ' s fee o f $1,000 f o r s e r v i c e s 
b e f o r e the Board and a t the h e a r i n g i n c o n n e c t i o n w i t h the o v e r 
coming of the d e n i a l s of September 9, 1981 and January 8, 1982. 

WARREN C. BACON, C l a i m a n t WCB 80-00875 
C a r n e y , P r o b s t & C o r n e l i u s , C l a i m a n t ' s A t t o r n e y s J a n u a r y 21, 1983 
Schwabe, W i l l i a m s o n e t a l . , D e f e n s e A t t o r n e y s O r d e r on Rev i e w 
Reviewed by Board Members Barnes and F e r r i s . 

The s e l f - i n s u r e d employer r e q u e s t s review o f Referee Gemmell's 
o r d e r awarding c l a i m a n t permanent t o t a l d i s a b i l i t y . The i s s u e s are 
e x t e n t o f permanent d i s a b i l i t y and whether a 1976 D e t e r m i n a t i o n 
Order awarding c l a i m a n t no permanent d i s a b i l i t y f o r an i n j u r y t o 
h i s low back c o n c l u s i v e l y e s t a b l i s h e s , based upon p r i n c i p l e s o f res 
j u d i c a t a , t h a t c l a i m a n t has no p r e e x i s t i n g d i s a b i l i t y a t t r i b u t a b l e 
t o a c o n d i t i o n o f h i s low back. 

The c l a i m a n t had worked f o r t h i s employer as a warehouseman 
f o r over 30 y e a r s when he s u s t a i n e d an i n j u r y t o h i s r i g h t s h o u l d e r 
i n February o f 1979. T h i s i n j u r y r e s u l t e d i n a r o t a t o r c u f f t e a r . 
The c l a i m was f i r s t c l o s e d i n August o f 1979 by a D e t e r m i n a t i o n 
Order awarding temporary t o t a l d i s a b i l i t y o n l y . I n September o f 
1979 c l a i m a n t was a d v i s e d by h i s p h y s i c i a n , Dr. T i l s o n , t h a t he 
s h o u l d r e f r a i n from a l l work a c t i v i t y f o r a t l e a s t two weeks, which 
a d v i c e c l a i m a n t f o l l o w e d . Dr. T i l s o n s u b s e q u e n t l y r e p o r t e d t h a t i t 
was h i s o p i n i o n t h a t c l a i m a n t would no l o n g e r be p h y s i c a l l y capable 
of p e r f o r m i n g heavy work a c t i v i t y because o f a r t h r i t i s i n h i s 
c e r v i c a l s p i n e and a t e a r o f a tendon i n h i s r i g h t s h o u l d e r . He 
s p e c i f i e d c l a i m a n t ' s work l i m i t a t i o n s t o be no l i f t i n g , p u s h i n g or 
p u l l i n g o f o b j e c t s weighing i n excess o f 20 pounds and no work 
a c t i v i t y a t or above s h o u l d e r l e v e l f o r more than ten minutes per 
hour. 

Dr. T i l s o n r e f e r r e d c l a i m a n t f o r an e x a m i n a t i o n by Dr. Duckler 
i n November o f 1979. Dr. Duckler r e i t e r a t e d and c o n f i r m e d the work 
r e s t r i c t i o n s p r e v i o u s l y s t a t e d by Dr. T i l s o n and opined t h a t c l a i m 
ant was capable of p e r f o r m i n g l i g h t work a c t i v i t y . Dr. Duckler 
r e p o r t e d t h a t , due t o the c o n d i t i o n o f c l a i m a n t ' s c e r v i c a l s p i n e 
and a documented t e a r o f h i s r i g h t r o t a t o r c u f f , c l a i m a n t was 
p e r m a n e n t l y d i s a b l e d " t o t h e e x t e n t o f 30%." Dr. Duckler i n d i c a t e d 
i n h i s November 1979 r e p o r t t h a t c l a i m a n t ' s employer would not 
a l l o w c l a i m a n t t o r e t u r n t o work on a l i g h t t o moderate work sche
d u l e or w i t h the l i m i t a t i o n s imposed by Dr. T i l s o n . 

C l aimant was examined by Dr. Pasquesi f o r an independent 
m e d i c a l e x a m i n a t i o n i n December o f 1979. A l t h o u g h Dr. Pasquesi 
diagnosed c l a i m a n t ' s medical problem as c h r o n i c t e n d i n i t i s w i t h 
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secondary m y o s i t i s , he was p r o b a b l y unaware t h a t an a r t h r o g r a m had 
c o n f i r m e d t h a t c l a i m a n t had s u s t a i n e d a r o t a t o r c u f f t e a r . Dr. 
Pasquesi opi n e d t h a t due t o c h r o n i c moderate t o severe p a i n , 
c l a i m a n t had s u s t a i n e d impairment o f h i s r i g h t upper e x t r e m i t y 
e q u i v a l e n t t o 15% o f the upper e x t r e m i t y and t h a t c l a i m a n t would 
p r o b a b l y c o n t i n u e t o e x p e r i e n c e d i f f i c u l t i e s i n d i r e c t p r o p o r t i o n 
t o h i s a c t i v i t y , p a r t i c u l a r l y heavy l i f t i n g and r e p e t i t i v e m o t i o n 
o f h i s r i g h t upper arm. 

" I n my o p i n i o n , w i t h i n these r e s t r i c t i o n s 
o f l i m i t e d m otion o f t h e r i g h t arm almost 
t o t h e p o i n t t h a t he would have t o p e r f o r m 
most o f h i s work w i t h the l e f t hand, I f e e l 
t h a t t h e p a t i e n t c o u l d r e t u r n t o work i f 
such work were a v a i l a b l e . " 

I n a December, 1979 l e t t e r r e p o r t , Dr. Duckler e x p l a i n e d t h e 
d i f f i c u l t y i n a s c e r t a i n i n g t h e r e l a t i o n s h i p between c l a i m a n t ' s 
c e r v i c a l a r t h r i t i s and t h e p a i n he e x p e r i e n c e d subsequent t o h i s 
r i g h t s h o u l d e r i n j u r y . He i n d i c a t e d t h a t a l t h o u g h t h e a r t h r i t i s 
e x i s t e d b e f o r e t h e i n j u r y , i t may have c o n t r i b u t e d t o t h e s e v e r i t y 
o f t h e p a i n c l a i m a n t e x p e r i e n c e d due t o the i n j u r y . 

I n January o f 1980 a second D e t e r m i n a t i o n Order awarded, c l a i m 
ant a d d i t i o n a l temporary t o t a l d i s a b i l i t y and 19.2° o f scheduled 
permanent p a r t i a l d i s a b i l i t y f o r a 10% l o s s o f c l a i m a n t ' s r i g h t 
arm. The r e c o r d c o n t a i n s an i n t e r o f f i c e memorandum from c l a i m a n t ' s 
employer d a t e d January 17, 1980 s t a t i n g : 

" A f t e r r e v i e w i n g your m e d i c a l r e c o r d s 
showing you have a 10% l o s s of use o f your 
r i g h t arm, t h i s would i n d i c a t e you would 
not be a b l e t o p e r f o r m your r e g u l a r work 
r e q u i r e d a t t h e p l a n t . We do not have 
p o s i t i o n s c l a s s e d as l i g h t d u t y which you 
c o u l d p e r f o r m . " 

The memorandum i s a p p a r e n t l y signed by t h e employer's p l a n t 
manager. 

Claimant was i n t e r v i e w e d and e v a l u a t e d a t h i s a t t o r n e y ' s 
r e q u e s t by a v o c a t i o n a l c o n s u l t a n t i n January o f 1981. The 
c o n s u l t a n t r e p o r t e d t h a t c l a i m a n t ' s t e s t i n g showed he would have 
d i f f i c u l t y a c q u i r i n g new s k i l l s t h r o u g h f o r m a l t r a i n i n g and t h a t 
c l a i m a n t possessed very few t r a n s f e r r a b l e s k i l l s and a b i l i t i e s 
t h a t would a l l o w him t o pursue v o c a t i o n a l o p p o r t u n i t i e s c o n s i s t e n t 
w i t h h i s p h y s i c a l r e s t r i c t i o n s . 

"Short o f b e i n g reabsorbed i n t o t h e 
employment of K a i s e r Cement i n a m a k e s h i f t 1 j 
j o b r o l e w i t h m o d i f i c a t i o n s t o 
[accommodate] h i s p h y s i c a l and v o c a t i o n a l v 

l i m i t a t i o n s , I would o p i n e t h a t he was not 
g e n e r a l l y employable i n t h i s l a b o r market 
a t t h e time o f my assessment . . ." 

At t h e t i m e o f the h e a r i n g , c l a i m a n t was 61 y e a r s o l d . He has 
an e i g h t h grade e d u c a t i o n and f o r t h e p a s t 30 y e a r s had worked w i t h 
t h i s employer as a p l a n t handyman and f r e i g h t l o a d e r . C l a i m a n t ' s 
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j o b was c l a s s i f i e d as warehouseman and i n v o l v e d a g r e a t d e a l o f 
heavy l i f t i n g , such as l o a d i n g and u n l o a d i n g 95 pound bags o f 
cement. I t i s a b u n d a n t l y c l e a r t h a t c l a i m a n t i s no l o n g e r capable 
of p e r f o r m i n g t h i s t y pe of work a c t i v i t y . I t i s e q u a l l y as c l e a r 
t h a t h i s employer o f 30 years i s e i t h e r u n w i l l i n g or unable t o 
p l a c e c l a i m a n t i n a m o d i f i e d j o b s i t u a t i o n . Claimant a t t e m p t e d t o 
l o c a t e o t h e r employment. He went t o h i s u n i o n and was a d v i s e d t h a t 
no warehouse i n P o r t l a n d would h i r e f o r l i m i t e d d u t y . W i t h t h e 
a s s i s t a n c e o f an Employment D i v i s i o n o f f i c e , c l a i m a n t a t t e m p t e d t o 
l o c a t e s u i t a b l e employment i n a warehouse, b u t a l l the j o b s seemed 
t o e n t a i l heavy l i f t i n g which he would n o t have been p h y s i c a l l y 
capable o f p e r f o r m i n g . Claimant t e s t i f i e d t h a t he had c o n t a c t e d 
two or t h r e e employers w i t h i n t h e t h r e e months p r e c e d i n g t h e 
h e a r i n g . 

P r i o r t o w o r k i n g f o r t h i s employer as a warehouseman, c l a i m a n t 
had been employed i n s h i p y a r d s , had performed some work i n 
f u r n i t u r e u p h o l s t e r y and performed v a r i o u s m i s c e l l a n e o u s work 
a c t i v i t i e s , a l l o f a g e n e r a l l y u n s k i l l e d n a t u r e . 

Based upon the medical evidence a l o n e , c l a i m a n t i s not perma
n e n t l y and t o t a l l y d i s a b l e d . However, when c o n s i d e r i n g t h e p e r t i 
nent s o c i a l / v o c a t i o n a l f a c t o r s t o g e t h e r w i t h c l a i m a n t ' s p h y s i c a l 
r e s t r i c t i o n s , i n c l u d i n g p r e e x i s t i n g d i s a b i l i t y , we f i n d t h a t 
c l a i m a n t i s permanently and t o t a l l y d i s a b l e d . We a l s o f i n d t h a t 
c l a i m a n t ' s j o b search, which was l i m i t e d t o e f f o r t s t o o b t a i n 
employment as a warehouseman, was reasonable t a k i n g i n t o c o n s i d e r a 
t i o n t he f a c t t h a t , f o r the g r e a t e s t p o r t i o n o f c l a i m a n t ' s w o r k i n g 
l i f e , he was employed as a warehouse worker. As he t e s t i f i e d , t h a t 
i s a l l he knows. C o n s i d e r i n g the e v a l u a t i o n o f the v o c a t i o n a l con
s u l t a n t , i n d i c a t i n g t h a t c l a i m a n t had v e r y few t r a n s f e r r a b l e s k i l l s 
o r a b i l i t i e s which would a l l o w him v o c a t i o n a l o p p o r t u n i t i e s c o n s i s 
t e n t w i t h h i s p h y s i c a l r e s t r i c t i o n s , i t would v e r y l i k e l y be f u t i l e 
t o r e q u i r e c l a i m a n t t o make any f u r t h e r search f o r employment 
o p p o r t u n i t i e s . Cf. Looper. v. SAIF, 56 Or App 437 ( 1 9 8 2 ) ; L i vesay 
v. SAIF, 55 Or App 390 (1981); Petersen v. SAIF, 52 Or App 731 
( 1 9 8 1 ) ; M o r r i s v. Penney's, 50 Or App 533 ( 1 9 8 1 ) . 

The employer has r a i s e d an i s s u e c o n c e r n i n g evidence o f 
c l a i m a n t ' s p r e e x i s t i n g low back d i s a b i l i t y . Claimant s u s t a i n e d an 
i n d u s t r i a l i n j u r y t o h i s lower back i n May o f 1976 when he was 
l i f t i n g t h e cover o f a s i l o . His c l a i m was c l o s e d w i t h an award o f 
o n l y temporary t o t a l d i s a b i l i t y and no h e a r i n g was requested w i t h i n 
t h e p e r i o d a l l o w e d by law. The D e t e r m i n a t i o n Order i s s u e d J u l y 12, 
1976, t h e r e f o r e , became f i n a l by o p e r a t i o n o f law one year l a t e r . 
C l a imant t e s t i f i e d a t the p r e s e n t h e a r i n g t h a t , from t h e t i m e o f 
t h i s May 1976 back i n j u r y u n t i l t h e February 1979 s h o u l d e r i n j u r y 
now i n q u e s t i o n , he c o n t i n u a l l y e x p e r i e n c e d lower back p a i n w i t h 
p h y s i c a l a c t i v i t y . I n response t o q u e s t i o n i n g from h i s a t t o r n e y , 
c l a i m a n t t e s t i f i e d t h a t s i n c e he r e t u r n e d t o work f o l l o w i n g t h e 
1976 i n j u r y , h i s back c o n d i t i o n had not changed. Claimant t e s t i 
f i e d t h a t due t o the c o n d i t i o n o f h i s lower back, he.was n o t a b l e 
t o p e r f o r m any l i f t i n g . 

The employer o b j e c t e d t o any t e s t i m o n y c o n c e r n i n g c l a i m a n t ' s 
p h y s i c a l r e s t r i c t i o n s a t t r i b u t a b l e t o lower back impairment, 
c l a i m i n g t h a t i t was an a t t e m p t t o l i t i g a t e t h e i s s u e o f permanent 
d i s a b i l i t y a r i s i n g out o f c l a i m a n t ' s 1976 i n j u r y . I t i s t h e 
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employer's p o s i t i o n t h a t c l a i m a n t i s f o r e c l o s e d , by p r i n c i p l e s o f 
res j u d i c a t a , from r e l y i n g on any permanent d i s a b i l i t y a t t r i b u t 
a b l e t o c l a i m a n t ' s 1976 i n j u r y i n e s t a b l i s h i n g t h a t he i s p r e s e n t l y 
permanently.and t o t a l l y d i s a b l e d , because the 1976 D e t e r m i n a t i o n 
Order e s t a b l i s h e s as a m a t t e r o f law t h a t t h i s i n j u r y d i d n o t 
r e s u l t i n any permanent d i s a b i l i t y . 

I n e v a l u a t i n g t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y , 
t h e Referee r e l i e d upon t h e evidence o f c l a i m a n t ' s p r e e x i s t i n g 
lower back problem as w e l l as c l a i m a n t ' s p r e e x i s t i n g a r t h r i t i s o f 
h i s c e r v i c a l s p i n e , n o t i n g t h a t , under ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) , 
p r e e x i s t i n g d i s a b i l i t i e s a r e t o be co n s i d e r e d i n d e t e r m i n i n g 
whether a worker i s permanently and t o t a l l y d i s a b l e d . 

VJe f i n d i t unnecessary t o address t h e employer's res j u d i c a t a 
argument. I t appears from our r e v i e w o f the e x t e n s i v e m e d i c a l 
r e c o r d t h a t , f o r s e v e r a l y e a r s p r i o r t o c l a i m a n t ' s 1976 i n j u r y t o 
h i s l ower back, he was e x p e r i e n c i n g symptoms o f low back p a i n which 
were a p p a r e n t l y a t t r i b u t a b l e t o d e g e n e r a t i v e changes o f c l a i m a n t ' s 
lower s p i n e . We conclude t h a t c l a i m a n t ' s t e s t i m o n y c o n c e r n i n g h i s 
p h y s i c a l l i m i t a t i o n s a t t r i b u t a b l e t o h i s lower back are n o t t h e 
r e s u l t o f any permanent impairment o r d i s a b i l i t y a r i s i n g o u t o f h i s 
1976 i n j u r y b u t are more p r o b a b l y l i m i t a t i o n s more d i r e c t l y 
a t t r i b u t a b l e t o d e g e n e r a t i v e changes o f c l a i m a n t ' s spine which a re 
due t o th e aging process. I t i s , t h e r e f o r e , a p p r o p r i a t e t o 
c o n s i d e r t h e evidence o f c l a i m a n t ' s low back impairment as a p r e 
e x i s t i n g d i s a b i l i t y which c o n t r i b u t e s t o h i s o v e r a l l d i s a b i l i t y , 
p u r s u a n t t o ORS 656 . 2 0 6 ( 1 ) ( a ) . I t i s a l s o i n t e r e s t i n g t o n o t e t h a t 
Dr. T i l s o n , who expressed t h e o p i n i o n t h a t c l a i m a n t was pe r m a n e n t l y 
i n c a p a c i t a t e d from p e r f o r m i n g heavy l a b o r , d i d not a t t r i b u t e t h i s 
d i s a b i l i t y t o c l a i m a n t ' s lower back problems. Dr. T i l s o n i d e n t i 
f i e d c l a i m a n t ' s c e r v i c a l s p i n e a r t h r i t i s and the t e a r o f a tendon 
i n c l a i m a n t ' s r i g h t s houlder as t h e causes o f c l a i m a n t ' s severe 
work r e s t r i c t i o n s . We le a v e t o another case w i t h a d i f f e r e n t 
r e c o r d r e s o l u t i o n o f the i s s u e r a i s e d by t h e employer. See James 
B. Johnson, WCB No. 81-03979, 35 Van Na t t a 47 (dec i d e d t h i s d a t e ) . 

ORDER 

The Referee's o r d e r dated J u l y 14, 1981 i s a f f i r m e d . C l a i m 
a n t ' s a t t o r n e y i s awarded $450 as and f o r a reasonable a t t o r n e y ' s 
fee f o r s e r v i c e s on Board r e v i e w . 

• • • • • • • 

ZELDA M. BAHLER, C l a i m a n t WCB 79-06095 
L. L e s l i e B u s h , C l a i m a n t ' s A t t o r n e y J a n u a r y 21, 1983 
D a v i d 0. Home, A t t o r n e y O r d e r on Remand 
G a r y D. H u l l , A t t o r n e y 
W o l f , G r i f f i t h e t a l . , A t t o r n e y s 

On r e v i e w o f th e Board's Order on R e c o n s i d e r a t i o n d a t e d 
October 30, 1981, t h e Court o f Appeals r e v e r s e d t h a t p o r t i o n o f 
t h e Board's o r d e r t h a t f a i l e d t o award c l a i m a n t ' s a t t o r n e y an 
a t t o r n e y ' s f e e f o r p r e v a i l i n g on th e i s s u e o f c o m p e n s a b i l i t y , and 
remanded t o t h e Board f o r an award o f a reasonable a t t o r n e y ' s f e e 
pu r s u a n t t o ORS 656.382(2). 

Now, t h e r e f o r e , c l a i m a n t ' s a t t o r n e y i s awarded $400 f o r 
s e r v i c e s on Board r e v i e w f o r p r e v a i l i n g on the i s s u e o f 
c o m p e n s a b i l i t y . 
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VERNON D. E L L I S , C l a i m a n t 
P o z z i , W i l s o n e t a l . , C l a i m a n t ' s A t t o r n e y s 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s 

WCB 81-06304 
J a n u a r y 21, 1983 
O r d e r on R e v i e w 

Reviewed by Board Members Barnes and F e r r i s . 

The SAIF C o r p o r a t i o n r e q u e s t s review o f Referee Gemmell's 
o r d e r which g r a n t e d c l a i m a n t compensation f o r permanent t o t a l 
d i s a b i l i t y e f f e c t i v e December 20, 1980. 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g 
e x c e p t i o n s and q u a l i f i c a t i o n s : 

(1) The Referee found: " c l a i m a n t ' s impairment i s d e s c r i b e d 
as 'severe' by h i s t r e a t i n g d o c t o r . " (Emphasis added.) We under
stand t h i s t o be a r e f e r e n c e t o Dr. B e r t ' s r e p o r t dated August 11, 
1981. Dr. E e r t a c t u a l l y s t a t e s i n t h a t r e p o r t t h a t c l a i m a n t i s 
" s e v e r e l y d i s a b l e d . " (Emphasis added.) Impairment and d i s a b i l i t y 
a r e f a r from synonymous.. See OAR 436-69-601: "The p h y s i c i a n does 
not r a t e d i s a b i l i t y , b u t d e s c r i b e s impairments." (We d i s c u s s t h e 
r e p o r t s s u b m i t t e d by Dr. B e r t i n g r e a t e r d e t a i l below.) 

(2) The Referee found: "Claimant has been r e t r a i n e d and 
found by v o c a t i o n a l e x p e r t s t o be unemployable i n the f i e l d f o r 
which he has been t r a i n e d . " T h i s r e t r a i n i n g was a two-year course 
o f s t u d y a t a community c o l l e g e i n f o r e s t r y . A l t h o u g h the 
Referee's f i n d i n g i s ambiguous, i f the i n t e n d e d meaning was t h a t 
c l a i m a n t i s "unemployable due t o p h y s i c a l 1imi t a t i o n s , " we 
d i s a g r e e . Sue McCauley's r e p o r t dated December 20, 1980 c l e a r l y 
l i n k s c l a i m a n t ' s i n a b i l i t y t o f i n d work i n a f o r e s t r y p o s i t i o n t o 
the depressed c o n d i t i o n of the wood p r o d u c t s i n d u s t r y . 

(3) The Referee found t h a t c l a i m a n t ' s " c o n d i t i o n has 
d e t e r i o r a t e d " s i n c e t h e date of a p r i o r l i t i g a t i o n o r d e r awarding 
c l a i m a n t 75% unscheduled permanent p a r t i a l d i s a b i l i t y . T h i s i s 
t h e u l t i m a t e i s s u e i n t h i s case and the i s s u e t o which we now t u r n . 

On September 21, 1978, i n a p r i o r p r o c e e d i n g , WCB Case No. 
78-01925, Referee Danner i s s u e d an o r d e r t h a t r e j e c t e d c l a i m a n t ' s 
argument t h a t he was permanently and t o t a l l y d i s a b l e d and, i n s t e a d , 
awarded 75% unscheduled permanent p a r t i a l d i s a b i l i t y f o r t h e 
e f f e c t s o f c l a i m a n t ' s back i n j u r y . No appeal was t a k e n from t h a t 
o r d e r . The p a r t i e s and Referee Gemmell i n t h i s case c o r r e c t l y 
approached the i s s u e as b e i n g whether c l a i m a n t ' s c o n d i t i o n has 
changed s i n c e the d a t e of t h a t p r i o r l i t i g a t i o n o r d e r . See James 
B. Johnson, WCB Case No. 81-03970, 35 Van N a t t a 47 (decided t h i s 
d a t e ) . 

Dr. Campagna, who performed low back s u r g e r y i n 1975, r e p o r t e d 
i n 1980 t h a t c l a i m a n t " f e e l s h i s c o n d i t i o n i s becoming worse" but 
t h a t : "No n e u r o l o g i c a l t r e a t m e n t i s i n d i c a t e d . Only symptomatic 
o r t h o p e d i c t r e a t m e n t i s i n d i c a t e d . " 

A l s o i n 1980, Dr. B e r t r e f e r r e d c l a i m a n t f o r p a i n c e n t e r 
t r e a t m e n t . Responding t o q u e s t i o n s i n a l e t t e r from SAIF d a t e d 
November 20, 1980, Dr. B e r t e x p l a i n e d t h a t t h e r e f e r r a l was f o r 
t r e a t m e n t o f c h r o n i c p a i n , t h a t he d i d not b e l i e v e t h a t c l a i m a n t ' s 
c o n d i t i o n has worsened and t h a t he s t i l l b e l i e v e d c l a i m a n t ' s c o n d i -
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t i o n t o be m e d i c a l l y s t a t i o n a r y . Dr. B e r t d i d not submit any 
a d d i t i o n a l r e p o r t s o f s i g n i f i c a n c e u n t i l h i s August, 1981 r e p o r t 
mentioned above. 

" I t i s my f e e l i n g t h a t t h e p a t i e n t i s 
indeed s e v e r e l y d i s a b l e d . I f e e l t h a t h i s 
d i s a b i l i t y i s severe and permanent. He i s 
approaching t o t a l d i s a b i l i t y . I c o u l d 
e n v i s i o n very few j o b s t h a t he c o u l d do 
t h a t would r e q u i r e an e i g h t hour day t h a t 
he c o u l d do c o n t i n u o u s l y . There are 
perhaps p a r t t i m e j o b s o f a low s k i l l 
n a t u r e , such as a watchman j o b , where he 
c o u l d s i t or stand a t h i s own convenience 
t h a t he might be a b l e t o do b u t even then 
t h i s i s d i f f i c u l t t o p r e d i c t w i t h o u t 
a c t u a l l y g i v i n g him a t r i a l a t such work, 
which i s , o f course, d i f f i c u l t t o f i n d . " 

Drs. Reynolds and D u v a l l r e p o r t e d on c l a i m a n t ' s December, 1980 
p a i n c e n t e r t r e a t m e n t . The essence o f t h e i r r e p o r t s i s t h a t 
c l a i m a n t was an i d e a l p a t i e n t , cooperated f u l l y i n t h e program and 
achieved s i g n i f i c a n t r e l i e f from h i s p a i n as a r e s u l t . 

Dr. Grewe examined c l a i m a n t i n March o f 1981. He s t a t e d t h a t 
c l a i m a n t ' s " n e u r o l o g i c a l f i n d i n g s are r e l a t i v e l y m i l d " and r e p o r t e d 
t h e " i m p r e s s i o n t h a t he has r e s i d u a l a c h i n g type p a i n a f f e c t i n g h i s 
low back and lower e x t r e m e t i e s , as a r e s u l t of h i s laminectomy and 
two s p i n a l f u s i o n . " 

Claimant t e s t i f i e d t h a t he b e l i e v e s h i s c o n d i t i o n i s now worse 
t h a n i t was i n 1978 a t t h e t i m e o f the p r i o r h e a r i n g and e l a b o r a t e d 
by e x p l a i n i n g the t h i n g s he c o u l d do then t h a t he does not f e e l 
a b l e t o do now. 

Assessing t h e medical evidence, we conclude t h a t n e i t h e r Dr. 
Campagna nor Dr. Grewe document any change o r worsening o f c l a i m 
a n t ' s c o n d i t i o n s i n c e t h e 1978 h e a r i n g . Rather, t h e f i n d i n g s o f 
b o t h are a t most c o n s i s t e n t w i t h the l e v e l o f impairment t h a t 
Referee Danner found t o e x i s t a t t h a t t i m e . The r e p o r t s o f Drs. 
Reynolds and D u v a l l about c l a i m a n t ' s p a i n c e n t e r t r e a t m e n t c e r 
t a i n l y would s u p p o r t t h e c o n c l u s i o n t h a t c l a i m a n t ' s c o n d i t i o n has 
improved, which i s h a r d l y any reason t o g r a n t him a g r e a t e r d i s 
a b i l i t y award than he was g r a n t e d i n the p r i o r p r o c e e d i n g . 

T h i s leaves the r e p o r t s from Dr. B e r t , who c l a i m a n t and t h e 
Referee r e f e r r e d t o as t h e t r e a t i n g p h y s i c i a n , a l t h o u g h t h i s r e c o r d 
does not i n d i c a t e the n a t u r e or e x t e n t o f t r e a t m e n t s i n c e 1978. 
Responding t o s p e c i f i c q u e s t i o n s i n November o f 1980, i t was Dr. 
B e r t ' s p o s i t i o n t h a t c l a i m a n t ' s c o n d i t i o n had not worsened. Nine 
months l a t e r , i n August o f 1981, Dr. B e r t s u b m i t t e d a n o t h e r r e p o r t 
from which i t c o u l d be i n f e r r e d t h a t t h e d o c t o r b e l i e v e d t h a t 
c l a i m a n t ' s c o n d i t i o n had worsened. However, we a r e n o t persuaded 
t o draw t h a t i n f e r e n c e from Dr. B e r t ' s more g e n e r a l (and l e s s 
m e d i c a l ) August, 1981 comments i n l i g h t o f h i s c o n t r a r y and more 
s p e c i f i c November, 1980 comments -- e s p e c i a l l y when the o n l y r e l e 
v a n t i n t e r v e n i n g event was c l a i m a n t ' s p a i n c e n t e r t r e a t m e n t t h a t , 
a c c o r d i n g t o a l l t h e e v i d e n c e , produced a t l e a s t a temporary 
r e d u c t i o n i n c l a i m a n t ' s p a i n symptoms. 
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Claimant t e s t i f i e d t h a t h i s low back and r a d i a t i n g l e g p a i n 
was worse and more d i s a b l i n g than i t was a t the t i m e o f t h e p r i o r 
h e a r i n g , and the Referee i n t h i s case found t h a t c l a i m a n t was a 
c r e d i b l e w i t n e s s . We have no reason t o q u e s t i o n t he Referee's 
c r e d i b i l i t y f i n d i n g w i t h t he one e x c e p t i o n t h a t we tend t o t h i n k 
t h a t c l a i m a n t ' s t e s t i m o n y u n d e r s t a t e d the degree of r e l i e f he-
o b t a i n e d from p a i n c e n t e r t r e a t m e n t ; t he o b j e c t i v e f a c t o f the 
m a t t e r i s t h a t b e f o r e t h a t t r e a t m e n t he had t o take drugs' t o 
c o n t r o l h i s p a i n and s i n c e t h a t t r e a t m e n t has stopped t a k i n g drugs. 

I n any event, because o f our assessment of the medical e v i 
dence,• i f the Referee's award o f t o t a l d i s a b i l i t y can be sustained., 
we t h i n k i t has t o be s o l e l y on the b a s i s o f c l a i m a n t ' s t e s t i m o n y . 
And t e s t i m o n y about p a i n b e i n g "more d i s a b l i n g " i s ..always d i f f i c u l t 
t o weigh. Here t h a t t e s t i m o n y i s very i n c o n s i s t e n t w i t h the 
r e p o r t s o f Drs. Reynolds and D u v a l l who b e l i e v e d t h e i r t r e a t m e n t 
had p r o v i d e d " s i g n i f i c a n t " r e l i e f . And t h a t t e s t i m o n y i s somewhat 
i n c o n s i s t e n t w i t h the r e p o r t s o f Drs. Campagna and Grewe which more 
s t r o n g l y suggest a b a s i c c o n t i n u i t y o f symptoms from 1978 t o t h e 
p r e s e n t . F i n a l l y , t h a t t e s t i m o n y i s i n c o n s i s t e n t w i t h Dr. B e r t ' s 
o p i n i o n as o f November, 1980 t h a t c l a i m a n t ' s c o n d i t i o n had not 
worsened. C o n s i d e r i n g a l l o f the evidence, we are not persuaded 
t h a t c l a i m a n t i s more permanently d i s a b l e d now than he was a t the 
t i m e o f the p r i o r h e a r i n g . 

ORDER 

The Referee's o r d e r dated February 24, 1982 i s r e v e r s e d and 
the D e t e r m i n a t i o n Order dated J u l y 7, 1981 i s r e i n s t a t e d and 
a f f i r m e d . 

JAMES B. JOHNSON, C l a i m a n t WCB 81-03979 
O l s o n , H i t t l e e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 21, 1983 
Jo h n S n a r s k i s , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
Reviewed by Board Members Barnes and F e r r i s . 

The c l a i m a n t r e q u e s t s r e v i e w , and t h e i n s u r e r c r o s s - r e q u e s t s 
r e v i e w , o f Referee Howell's o r d e r which g r a n t e d and denied t h e f o l 
l o w i n g r e l i e f : (1) a f f i r m e d t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s low 
back c o n d i t i o n ; (2) awarded c l a i m a n t an a d d i t i o n a l 60° scheduled 
permanent p a r t i a l d i s a b i l i t y , f o r a t o t a l award o f 105° o r a 70% 
l o s s o f c l a i m a n t ' s l e f t l e g ; (3) awarded c l a i m a n t 128° or 40% 
unscheduled permanent p a r t i a l d i s a b i l i t y f o r i n j u r y t o c l a i m a n t ' s 
r i g h t s h o u l d e r ; and (4) awarded c l a i m a n t temporary t o t a l d i s a b i l i t y 
compensation f o r t h e p e r i o d A p r i l 29, 1980 t h r o u g h J u l y 21, 1980. 

Claimant contends t h a t h i s low back c o n d i t i o n i s compensable, 
e i t h e r as a d i r e c t r e s u l t o f h i s 1977 i n j u r y o r as a consequence 
o f h i s compensable knee i n j u r y . Claimant a l s o argues t h a t he i s 
perma n e n t l y and t o t a l l y d i s a b l e d . The i n s u r e r contends t h a t t h e 
Referee's award o f unscheduled d i s a b i l i t y f o r c l a i m a n t ' s r i g h t 
s h o u l d e r i s improper and t h a t t h e Referee e r r e d i n a d m i t t i n g f o u r 
e x h i b i t s . We a f f i r m and adopt t h e Referee's o r d e r on a l l i s s u e s 
r a i s e d except one: We f i n d t h a t i t was improper f o r t h e Referee 
t o c o n s i d e r c l a i m a n t ' s r i g h t s h o u l d e r c o n d i t i o n and award a d d i 
t i o n a l permanent d i s a b i l i t y based t h e r e o n . 
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Claimant i n j u r e d b o t h h i s r i g h t s h o u l d e r and l e f t knee i n a 
s i n g l e compensable f a l l i n January o f 1977. The sh o u l d e r i n j u r y 
l e d t o s u r g e r y ; t h e knee i n j u r y was t r e a t e d c o n s e r v a t i v e l y . His 
c l a i m was f i r s t c l o s e d by a D e t e r m i n a t i o n Order dated May 20, 1980 
which awarded 20% scheduled d i s a b i l i t y f o r l o s s o f h i s r i g h t arm 
( s h o u l d e r ) and 15% scheduled d i s a b i l i t y f o r l o s s o f h i s l e f t l e g 
( k n e e ) . Pursuant t o ORS 656.304, c l a i m a n t r e q u e s t e d and r e c e i v e d 
a lump sum payment o f t h e permanent d i s a b i l i t y awarded by t h a t 
D e t e r m i n a t i o n Order. Subsequently, t h e i n s u r e r reopened c l a i m a n t ' s 
c l a i m on J u l y 23, 1980 f o r knee s u r g e r y . The c l a i m was a g a i n 
c l o s e d by D e t e r m i n a t i o n Order o f A p r i l 6, 1981 w i t h an award o f an 
a d d i t i o n a l 15% scheduled d i s a b i l i t y f o r l o s s o f c l a i m a n t ' s l e f t l e g 
( k n e e ) . Claimant's r e q u e s t f o r h e a r i n g on t h a t D e t e r m i n a t i o n Order 
gave r i s e t o t h i s p r o c e e d i n g . . -

The employer o b j e c t s t o t h e Referee's c o n s i d e r a t i o n i n t h i s 
case o f the e x t e n t o f c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y 
a t t r i b u t a b l e t o h i s r i g h t s h o u l d e r on two grounds. F i r s t , t h e 
employer contends t h a t c l a i m a n t ' s acceptance o f the lump sum 
payment o f t h e permanent d i s a b i l i t y awarded by t h e May 20, 1980 
D e t e r m i n a t i o n Order p r o h i b i t s what t h e employer c h a r a c t e r i z e s as a 
c o l l a t e r a l a t t a c k on t h e adequacy o f t h e award g r a n t e d by t h a t 
D e t e r m i n a t i o n Order. Second, t h e employer c o r r e c t l y notes t h a t 
t h e r e i s no evidence t h a t c l a i m a n t ' s s h o u l d e r d i s a b i l i t y has 
worsened s i n c e t h e l a s t award o f compensation arfd argues t h a t , 
because t h e c l a i m was reopened s o l e l y f o r l e f t knee s u r g e r y , i t 
was improper t o g r a n t an i n c r e a s e d award f o r c l a i m a n t ' s s h o u l d e r 
under these c i r c u m s t a n c e s . 

The Referee d i s a g r e e d , r e a s o n i n g : 

"ORS 656.304 bar s a h e a r i n g on t h e award 
f o r which a lump sum payment i s r e c e i v e d . 
When t h e c l a i m was reopened i t was reopened 
w i t h r e s p e c t t o a l l compensable consequences 
o f c l a i m a n t ' s i n d u s t r i a l i n j u r y . When 
c l a i m a n t was awarded no a d d i t i o n a l 
compensation f o r l o s s o f t h e s h o u l d e r by 
the A p r i l 6, 1981 D e t e r m i n a t i o n Order he 
had a r i g h t t o appeal t h a t f i n d i n g . " 

Because we b a s i c a l l y agree w i t h t h e employer's second a r g u 
ment, we need not address a t l e n g t h t h e employer's f i r s t argument 
about t he e f f e c t of.ORS 656.304 c o n c e r n i n g h e a r i n g r i g h t s a f t e r 
r e c e i p t o f a lump sum payment. We o n l y note t h a t we have c o n s i d e r 
a b l e doubt about the Referee's a n a l y s i s -- which p e r m i t s something 
t o be done i n d i r e c t l y t h a t c o u l d n o t be done d i r e c t l y . A l s o , i t 
would seem t o be bad p o l i c y t o d i s c o u r a g e v o l u n t a r y r e o p e n i n g o f 
c l a i m s by i n s u r e r s , b u t t h e Referee's a n a l y s i s t h a t c l a i m r e o p e n i n g 
c i r c u m v e n t s t h e l i m i t a t i o n o f ORS 656.304 c o u l d have t h a t e f f e c t . 

The more g e n e r a l i s s u e o f what q u e s t i o n s a r e r i p e f o r l i t i g a 
t i o n , or r e l i t i g a t i o n a f t e r a c l a i m has been reopened and r e c l o s e d 
has become a c h r o n i c problem. We have c o n s i d e r e d t h a t problem i n 
b o t h t h i s case and i n Steven E. M o f f e t , WCB Case Nos. 81-11445, 
81-06929 and 80-11650, 35 Van N a t t a 56 , Warren C. Bacon, WCB Case 
No. 80-00875, 35 Van Na t t a 41 , and Vernon D. E l l i s , WCB Case No. 
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71-06304, 35 Van N a t t a 45 , ( a l l d e c i d e d t h i s d a t e ) . We t a k e t h i s 
o p p o r t u n i t y t o o f f e r c l a r i f i c a t i o n on t h i s c h r o n i c p r o b l e m . 

The p r o b l e m i s h i g h l i g h t e d b y t h e f a c t s o f t h i s c a s e . 
C l a i m a n t i n j u r e d h i s r i g h t s h o u l d e r and l e f t k n e e . He r e c e i v e d 
p e r m a n e n t d i s a b i l i t y a w ards f o r b o t h body a r e a s i n t h e 1980 D e t e r 
m i n a t i o n O r d e r w h i c h i s n o t h e r e i n i s s u e . Then h i s c l a i m was 
r e o p e n e d f o r l e f t knee s u r g e r y and r e c l o s e d b y t h e 1981 D e t e r m i n a 
t i o n O r d e r w i t h an i n c r e a s e d award f o r l e f t knee d i s a b i l i t y . 
C l a i m a n t ' s s h o u l d e r c o n d i t i o n has n o t p r o v e n i n t h i s p r o c e e d i n g t o 
be any d i f f e r e n t o r w o r s e t h a n i t was i n 1980 a t t h e t i m e t h e p r i o r 
D e t e r m i n a t i o n O r d e r was i s s u e d . Does c l a i m r e o p e n i n g f o r knee 
s u r g e r y " r e o p e n " f o r l i t i g a t i o n o r r e l i t i g a t i o n t h e q u e s t i o n o f t h e 
e x t e n t o f c l a i m a n t ' s s h o u l d e r d i s a b i l i t y ? 

T h i s c l a i m was r e o p e n e d on an a g g r a v a t i o n b a s i s and t h e 
e m p l o y e r a r g u e s t h a t t h e a g g r a v a t i o n s t a t u t e c o n t a i n s a n e g a t i v e 
a n s w e r . ORS 6 5 6 . 2 7 3 ( 1 ) s t a t e s t h a t "an i n j u r e d w o r k e r i s e n t i t l e d 
t o a d d i t i o n a l c o m p e n s a t i o n . . . f o r w o r s e n e d c o n d i t i o n s r e s u l t i n g 
f r o m t h e o r i g i n a l i n j u r y . " ( E mphasis added.) We t h i n k t h a t ORS 
6 5 6 . 2 7 3 ( 1 ) i s some s u p p o r t f o r t h e e m p l o y e r ' s p o s i t i o n t h a t 
e n t i t l e m e n t t o a d d i t i o n a l c o m p e n s a t i o n i s d i r e c t l y l i n k e d t o and 
depends upon a w o r s e n i n g o f any c o n d i t i o n i n i s s u e . However, t h e 
f a c t r e m a i n s t h a t t h e r e i s one s c h o o l o f t h o u g h t t o t h e e f f e c t t h a t 
a c l a i m i s r e o p e n e d " f o r a l l p u r p o s e s " m e a n i n g , as a p p l i e d by t h e 
R e f e r e e i n h i s c a s e , t h a t a f t e r a c l a i m i s ' r e o p e n e d b e c a u s e one 
c o n d i t i o n h a s w o r s e n e d i t i s p o s s i b l e t o g r a n t a d d i t i o n a l compensa
t i o n f o r a l l c o m p e n s a b l e c o n d i t i o n s , i n c l u d i n g ones t h a t have n o t 
wo r s e n e d s i n c e t h e l a s t award o f c o m p e n s a t i o n . 

I t i s t r u e t h a t B o a r d d e c i s i o n s h a ve s t a t e d t h a t c l a i m s a r e 
r e o p e n e d " f o r a l l p u r p o s e s . " But t h a t ( p o s s i b l y m i s l e a d i n g ) 
e x p r e s s i o n has n e v e r been g i v e n t h e meaning a p p l i e d t o i t by t h e 
R e f e r e e i n t h i s c a s e . For e x a m p l e , i n J e s s C a m p b e l l , 15 Van N a t t a 
146 ( 1 9 7 5 ) , a f t e r c l a i m a n t ' s c l a i m was r e o p e n e d because one compen
s a b l e c o n d i t i o n had w o r s e n e d , c l a i m a n t s o u g h t a d e t e r m i n a t i o n o f 
t h e e x t e n t o f p e r m a n e n t d i s a b i l i t y on one o f h i s o t h e r c o m p e n s a b l e 
c o n d i t i o n s t h a t was m e d i c a l l y s t a t i o n a r y . We c o n c l u d e d c l a i m a n t ' s 
e f f o r t was p r e m a t u r e : "When c l a i m a n t ' s c l a i m was r e o p e n e d i t was 
r e o p e n e d f o r a l l p u r p o s e s [ a n d ] t h u s t h e i s s u e o f p e r m a n e n t p a r t i a l 
d i s a b i l i t y c a n o n l y be c o n s i d e r e d a f t e r t h e c l a i m a n t becomes 
m e d i c a l l y s t a t i o n a r y . " 15 Van N a t t a a t 147. Campbel1 and s e v e r a l 
o t h e r c a s e s c o n t a i n i n g t h e " r e o p e n e d f o r a l l p u r p o s e s " e x p r e s s i o n 
a r e n o t d i r e c t s u p p o r t f o r what t h e R e f e r e e d i d i n t h i s c a s e . 

F r e d Hanna, 34 Van N a t t a 1 2 7 1 , 1277 ( 1 9 8 2 ) , i s more c l o s e l y 
a n a l o g o u s and p o i n t s i n t h e o p p o s i t e d i r e c t i o n : 

" There h as been v i r t u a l l y no p r o v e n change 
i n c l a i m a n t ' s c o n d i t i o n s i n c e t h e d a t e o f 
R e f e r e e M o n g r a i n ' s p r i o r o r d e r . F o l l o w i n g 
t h a t o r d e r c l a i m a n t ' s c l a i m was r e o p e n e d , 
n o t f o r p r o v i s i o n o f any m e d i c a l s e r v i c e s , 
b u t i n s t e a d f o r v o c a t i o n a l r e h a b i l i t a t i o n . 

* * * 

"When a c l a i m i s c l o s e d w i t h an award f o r 
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p e r m a n e n t p a r t i a l d i s a b i l i t y and l a t e r 
r e o p e n e d , t h e n a t t h e t i m e o f t h e s u b s e q u e n t 
r e c l o s u r e o f t h e c l a i m i t i s n e c e s s a r y t o 
a g a i n r a t e t h e e x t e n t o f p e r m a n e n t 
d i s a b i l i t y . T h i s does n o t mean, we b e l i e v e , 
t h a t t h e p r i o r e x t e n t r a t i n g i s i n any way 
b i n d i n g o r c o n c l u s i v e ; n o r does i t mean t h a t 
t h e p r i o r e x t e n t r a t i n g i s t o t a l l y i r r e l e 
v a n t . We c o n c l u d e t h a t t h e e m p h a s i s i n 
t h i s k i n d o f s i t u a t i o n has t o be on changed 
c i r c u m s t a n c e s s i n c e t h e l a s t r a t i n g o f 
p e r m a n e n t d i s a b i l i t y . So v i e w e d , c l a i m a n t 
has n o t p r o v e n any changed c i r c u m s t a n c e s 
s i n c e R e f e r e e M o n g r a i n c o n s i d e r e d t h e e x t e n t 
o f h i s p e r m a n e n t d i s a b i l i t y i n A p r i l o f 
1979." 

I t h as b een s u g g e s t e d t h a t what we s a i d i n Hanna i s i n c o n s i s 
t e n t w i t h what t h e C o u r t o f A p p e a l s s a i d i n Brown v. B a l z e r 
M a c h i n e r y Co., 20 Or App 144 ( 1 9 7 5 ) . One p a s s a g e i n Brown i m p l i e s 
t h a t , a f t e r a c l a i m i s r e o p e n e d , p r i o r d e L e r m i n a t i o n s a b o u t e x t e n t 
o f d i s a b i l i t y a r e c o m p l e t e l y i r r e l e v a n t , w i t h a l l l e v e l s i n t h e 
d e c i s i o n and r e v i e w p r o c e s s b e i n g " f r e e t o award c l a i m a n t any 
p e r m a n e n t p a r t i a l d i s a b i l i t y t h a t i s w a r r a n t e d by t h e e v i d e n c e , 
u n f e t t e r e d by any p r i o r a w a r d , D e t e r m i n a t i o n O p i n i o n , O r d e r o r 
Judgment." 20 Or App a t 148. T h a t p a s s a g e , however, i s q u o t e d by 
t h e C o u r t o f A p p e a l s f r o m t h e t r i a l c o u r t ' s d e c i s i o n and i t a p p e a r s 
t;o us t h a t t h e C o u r t o f A p p e a l s d i d n o t c o m p l e t e l y embrace t h e 
t r i a l c o u r t ' s r e a s o n i n g . I n s t e a d , t h e C o u r t o f A p p e a l s a c t u a l l y 
h e l d i n Brown o n l y t h a t t h e p r i o r award i n q u e s t i o n i n t h a t c a s e 
had been made a t a t i m e when t h e c l a i m a n t was n o t m e d i c a l l y 
s t a t i o n a r y and was t h u s p r e m a t u r e and i n v a l i d . 20 Or A p p . a t 148. 
Thus i n t e r p r e t e d , Brown does n o t r e j e c t a l l r e s j u d i c a t a r e a s o n i n g 
i f a p r i o r award was v a l i d a t t h e t i m e i t was made. 

F u r t h e r m o r e , t h e " u n f e t t e r e d by any p r i o r a w a r d " l a n g u a g e f r o m 
Brown i s i n c o n s i s t e n t w i t h s u b s e q u e n t d e c i s i o n s a t b o t h l e v e l s o f 
t h e a p p e l l a t e c o u r t s . I n H a r r i s v. SAIF, 292 Or 683 ( 1 9 8 2 ) , 
G e t t m a n v. SAIF, 289 Or 609 ( 1 9 8 0 ) , and B e n t l e y v. SAIF, 38 Or App 
473 ( 1 9 7 9 ) , t h e a p p e l l a t e c o u r t s r e f e r r e d i n one way o r a n o t h e r t o 
t h e c o n c e p t we e x p r e s s e d i n Hanna — " t h e e m p h a s i s i n t h i s k i n d o f 
s i t u a t i o n has t o be on changed c i r c u m s t a n c e s s i n c e t h e l a s t r a t i n g 
o f p e r m a n e n t d i s a b i l i t y . " 34 Van N a t t a a t 1277. The c o u r t s ' 
comments a l o n g t h e s e l i n e s were made m a i n l y i n c o n t e x t s t h a t 
i n v o l v e d t h e p o s s i b l e r e d u c t i o n o f a p r i o r d i s a b i l i t y a w a r d . B u t 
we c a n n o t i m a g i n e t h a t t h e a p p e l l a t e c o u r t s i n t e n d e d t o c r e a t e d u a l 
s t a n d a r d s , r e q u i r i n g c h a nged c i r c u m s t a n c e s b e f o r e a p r i o r a w a r d c a n 
be r e d u c e d w h i l e p e r m i t t i n g an i n c r e a s e " u n f e t t e r e d " b y a p r i o r 
a w a r d . 

We a d h e r e t o t h e p o s i t i o n we s t a t e d i n Hanna. We t h i n k t h e 
b e t t e r p o l i c y p o s i t i o n i n t h i s k i n d o f s i t u a t i o n i s t o l i m i t t h e 
c o g n i z a b l e e x t e n t i s s u e s a f t e r r e c l o s u r e o f a c l a i m t o c o n d i t i o n s 
and c i r c u m s t a n c e s t h a t h a ve changed s i n c e t h e p r i o r c l a i m c l o s u r e . 
I n so s t a t i n g : 

( 1 ) We assume t h a t t h e p r i o r d e c i s i o n a b o u t e x t e n t o f d i s 
a b i l i t y , w h e t h e r by D e t e r m i n a t i o n O r d e r o r b y l i t i g a t i o n o r d e r , h a s 
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become f i n a l by p a s s a g e o f t i m e w i t h o u t a p p e a l t o a h i g h e r l e v e l . 
See S t e v e n E. M o f f e t t , WCB Case Nos. 81-11445, 81-06929 and 
80-11650, 35 Van N a t t a 56 ( d e c i d e d t h i s d a t e ) . 

( 2 ) We a p p r e c i a t e t h a t t h e c o m p e n s a b l e c o n s e q u e n c e s o f an 
i n d u s t r i a l i n j u r y a r e n o t a l w a y s easy t o s e p a r a t e i n t o component 
p a r t s . W h i l e we t h i n k i t i s q u i t e c l e a r i n t h i s case t h a t c l a i m 
a n t ' s knee c o n d i t i o n w o r s e n e d w h i l e h i s d i s t i n c t s h o u l d e r c o n d i t i o n 
d i d n o t w o r s e n , i n o t h e r c a s e s i t c o u l d be a q u e s t i o n o f f a c t 
w h e t h e r a s i n g l e c o n d i t i o n o r m u l t i p l e c o n d i t i o n s a r e i n v o l v e d . 
C f . O h l i g v. FMC R a i l & M a r i n e E q u i p m e n t D i v . , 291 Or 586 ( 1 9 8 1 ) . 

( 3 ) And we do n o t i n t e n d t o l i m i t t h e c h a n g e d - c i r c u r n s t a n c e s 
a p p r o a c h t o t h e r e a s o n a c l a i m was r e o p e n e d . To i l l u s t r a t e , 
a l t h o u g h t h e r e a s o n f o r r e o p e n i n g c l a i m a n t ' s c l a i m was f o r knee 
s u r g e r y , i f t h e r e had a l s o been e v i d e n c e t h a t h i s s h o u l d e r c o n d i 
t i o n had wor s e n e d s i n c e t h e l a s t a ward o f c o m p e n s a t i o n , t h e n we 
t h i n k t h a t a d d i t i o n a l c o m p e n s a t i o n b e c a u s e o f t h e w o r s e n e d s h o u l d e r 
c o n d i t i o n w o u l d have been a p p r o p r i a t e . 

T h e r e i s one f i n a l i s s u e . C l a i m a n t s u g g e s t s t h a t a l l t h e 
R e f e r e e d i d i n t h i s case was t o r e c l a s s i f y h i s s h o u l d e r d i s a b i l i t y 
f r o m s c h e d u l e d t o u n s c h e d u l e d . A t t h e t i m e c l a i m a n t ' s c l a i m was 
f i r s t c l o s e d by t h e May 20, 1980 D e t e r m i n a t i o n O r d e r , t h e W o r k e r s 
C o m p e n s a t i o n D e p a r t m e n t f o l l o w e d i t s a d m i n i s t r a t i v e r u l e s t h e n i n 
e f f e c t and t r e a t e d c l a i m a n t ' s s h o u l d e r i n j u r y as an i n j u r y t o a 
s c h e d u l e d a r e a . S u b s e q u e n t l y , t h e C o u r t o f A p p e a l s r u l e d t h a t t h e 
r e l e v a n t D e p a r t m e n t r u l e was i n v a l i d and t h a t a s h o u l d e r i n j u r y 
l e a d s t o an award f o r u n s c h e d u l e d d i s a b i l i t y . OSEA v. W o r k e r s 
C o m p e n s a t i o n D e p t . , 51 Or App 55 ( 1 9 8 1 ) . Under t h e s e c i r c u m 
s t a n c e s , we w o u l d h a ve no q u a r r e l w i t h a R e f e r e e h o n o r i n g a r e q u e s t 
and m e r e l y n o t i n g f o r t h e r e c o r d t h a t c l a i m a n t ' s s h o u l d e r d i s a b i l -
l i t y s h o u l d be r e g a r d e d as u n s c h e d u l e d n o t w i t h s t a n d i n g t h e 1980 
D e t e r m i n a t i o n O r d e r . See D a v i d S. H u n t e r , 33 Van N a t t a 273 ( 1 9 8 1 ) . 

The R e f e r e e d i d more i n t h i s c a s e . The 1980 D e t e r m i n a t i o n 
O r d e r a w a r d e d c l a i m a n t 38.4 s c h e d u l e d d e g r e e s f o r h i s s h o u l d e r 
d i s a b i l i t y . The R e f e r e e ' s o r d e r i n t h i s c a s e awards c l a i m a n t 128 
u n s c h e d u l e d d e g r e e s f o r h i s s h o u l d e r d i s a b i l i t y . T h i s i s n o t 
m e r e l y a " r e c l a s s i f i c a t i o n " ; i t i s a more t h a n t h r e e - f o l d i n c r e a s e 
i n c o m p e n s a t i o n b e n e f i t s i n a ca s e i n w h i c h c l a i m a n t ' s b r i e f on 
Bo a r d r e v i e w c o n c e d e s t h a t h i s s h o u l d e r c o n d i t i o n has n o t cha n g e d 
s i n c e t h e 1980 D e t e r m i n a t i o n O r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 1 1 , 1982 i s m o d i f i e d . The 
award o f 40% u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y f o r 
c l a i m a n t ' s r i g h t s h o u l d e r c o n d i t i o n i s v a c a t e d and s e t a s i d e . The 
r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 
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R.L. MATTHEWS, C l a i m a n t 
P o z z i , W i l s o n e t a l . , C l a i m a n t ' s A t t o r n e y s 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s 

WCB 81-02686 
J a n u a r y 21, 1983 
O r d e r on Rev i e w 

Reviewed by t h e Board en b a n c . 

The s e l f - i n s u r e d e m p l o y e r has r e q u e s t e d r e v i e w o f R e f e r e e 
Gemmell's o r d e r w h i c h g r a n t e d c l a i m a n t c o m p e n s a t i o n f o r p e r m a n e n t 
t o t a l d i s a b i l i t y . The u l t i m a t e i s s u e i s e x t e n t o f d i s a b i l i t y . 
W i t h one e x c e p t i o n n o t e d b e l o w , we a f f i r m and a d o p t t h e R e f e r e e ' s 
o r d e r s u b j e c t t o t h e f o l l o w i n g comments. 

B r i e f l y , t h e f a c t s a r e t h a t i n 1960 c l a i m a n t s u s t a i n e d s e v e r e 
i n j u r i e s w h i l e w o r k i n g as a l o g g e r . As a r e s u l t o f t h a t i n j u r y , 
c l a i m a n t was a w a rded 100% p e r m a n e n t s c h e d u l e d d i s a b i l i t y f o r h i s 
l e f t arm a n d , a p p a r e n t l y , 80% u n s c h e d u l e d d i s a b i l i t y f o r damage t o 
h i s neck and s h o u l d e r . C l a i m a n t s u b s e q u e n t l y became r e e m p l o y e d 
w i t h t h e same e m p l o y e r as a c h a i n saw c h a i n r e p a i r p e r s o n . C l a i m 
a n t had been p e r f o r m i n g t h i s j o b f o r 19 y e a r s when, i n J u l y o f 
1979, he s t r u c k h i s l e f t h and w i t h a hammer and f r a c t u r e d h i s 
w r i s t . He u n d e r w e n t m u l t i p l e s u r g e r i e s t o c o r r e c t t h e r e s i d u a l s o f 
t h a t f r a c t u r e as w e l l as o t h e r c o n d i t i o n s i n t h e l e f t arm t h a t had 
w o r s e n e d s i n c e c l a i m c l o s u r e i n 1962. I n J a n u a r y , 1980 c l a i m a n t 
a t t e m p t e d t o r e t u r n t o w o r k , w o r k e d 30 m i n u t e s , q u i t and n e v e r 
r e t u r n e d t o w o r k . I n December, 19.80 c l a i m a n t f i l e d an o c c u p a t i o n a l 
d i s e a s e c l a i m a l l e g i n g r i g h t arm i n v o l v e m e n t a r i s i n g f r o m h i s use 
o f h i s r i g h t arm i n h i s w o r k . T h a t c l a i m was d e n i e d on t h e g r o u n d 
t h a t c l a i m a n t ' s r i g h t arm c o n d i t i o n s were n o t o c c u p a t i o n a l l y 
r e l a t e d . C l a i m a n t d i d n o t a p p e a l t h a t d e n i a l . The 1979 i n j u r y 
c l a i m was c l o s e d w i t h an a w a r d o f t i m e l o s s o n l y . C l a i m a n t 
a p p e a l e d t h a t D e t e r m i n a t i o n O r d e r . 

The R e f e r e e f o u n d t h a t c l a i m a n t had l e f t and r i g h t arm 
p r o b l e m s w h i c h p r e e x i s t e d t h e 1979 i n j u r y and i n c l u d e d b o t h i n h e r 
d e t e r m i n a t i o n t h a t c l a i m a n t was p e r m a n e n t l y and t o t a l l y d i s a b l e d . 
We a g r e e w i t h t h e e m p l o y e r t h a t w h a t e v e r p r o b l e m s c l a i m a n t h a d w i t h 
h i s r i g h t arm and hand b e f o r e t h e 1979 i n j u r y d i d n o t d i s a b l e 
c l a i m a n t i n any way. I n o r d e r t o be c o n s i d e r e d f o r p e r m a n e n t t o t a l 
d i s a b i l i t y p u r p o s e s , a p r e e x i s t i n g c o n d i t i o n must be d i s a b l i n g a t 
t h e t i m e o f t h e w o r k a c t i v i t y o r i n c i d e n t g i v i n g r i s e t o t h e c l a i m . 
ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) ; Emmons v. SAIF, 34 Or App 603 ( 1 9 7 8 ) ; F r a n k 
Mason, 34 Van N a t t a 568 ( 1 9 8 2 ) , a f f ' d w i t h o u t o p i n i o n , 60 Or App 
786 ( 1 9 8 2 ) . I t f o l l o w s t h a t t h e R e f e r e e e r r e d t o t h e e x t e n t t h a t 
she c o n s i d e r e d c l a i m a n t ' s r i g h t arm and h a n d c o n d i t i o n s i n h e r 
d e t e r m i n a t i o n . 

The e m p l o y e r d e f e n d s t h e D e t e r m i n a t i o n O r d e r ' s award o f no 
a d d i t i o n a l p e r m a n e n t d i s a b i l i t y on t h e g r o u n d t h a t t h e a w a r d o f 
100% s c h e d u l e d d i s a b i l i t y f o r t h e l e f t arm a r i s i n g f r o m t h e 1960 
i n j u r y p r e c l u d e s any f u r t h e r award where t h e r e i s m e d i c a l e v i d e n c e 
t h a t t h e 1979 i n j u r y d i d n o t , as o u r p h y s i c i a n ( D r . H o l b e r t ) p u t 
i t , " m a t e r i a l l y change t h e i n d u s t r i a l c a p a c i t y o f t h e l e f t u p p e r 
e x t r e m i t y , w h i c h was t o t a l l e d o u t b y " c l a i m a n t ' s 1960 i n j u r y . . 
However, Dr. H o l b e r t ' s o p i n i o n i s a t v a r i a n c e w i t h c l a i m a n t ' s 
t e s t i m o n y . 
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The R e f e r e e f o u n d c l a i m a n t t o be a c r e d i b l e p e r s o n and we h a ve 
no r e a s o n t o q u e s t i o n t h a t d e t e r m i n a t i o n . C l a i m a n t t e s t i f i e d t h a t 
h i s l e f t s h o u l d e r and hand were w o r s e now t h a n t h e y were b e f o r e t h e 
1979 i n j u r y ; t h a t he c o u l d move h i s f i n g e r s b e f o r e t h e 1979 i n j u r y 
and now he c a n n o t ; t h a t he c o u l d s h r u g h i s s h o u l d e r s b e f o r e t h e 
1979 i n j u r y and now he c a n n o t ; t h a t b e f o r e t h e 1979 i n j u r y he c o u l d 
u s e h i s l e f t hand t o h e l p p i c k up c h a i n saw c h a i n s and p o s i t i o n 
them f o r s h a r p e n i n g and r e p a i r and now he c a n n o t ; t h a t t h e p a i n he 
f e l t i n h i s neck and l e f t arm and hand i s now s u b s t a n t i a l l y w o r s e 
t h a n i t was b e f o r e t h e 1979 i n j u r y ; and t h a t now a l l o w i n g h i s arm 
t o hang w i t h o u t use o f a s l i n g can c a u s e h i m t o b l a c k o u t w h e r e a s 
b e f o r e t h e i n j u r y he was a b l e t o use h i s arm i n h i s work w i t h o u t a 
s l i n g . Thus, i t i s a p p a r e n t t h a t c l a i m a n t s u s t a i n e d i n c r e a s e d l o s s 
o f f u n c t i o n i n a s c h e d u l e d member as w e l l as i n c r e a s e d i m p a i r m e n t 
i n t h e f o r m o f d i s a b l i n g p a i r i i n u n s c h e d u l e d a r e a s o f t h e b o d y . 

The f a c t t h a t c l a i m a n t p r e v i o u s l y r e c e i v e d an award o f 100% 
s c h e d u l e d d i s a b i l i t y f o r t h e ' l e f t arm a r i s i n g f r o m t h e 1960 i n j u r y 
does n o t f o r e c l o s e a d e t e r m i n a t i o n t h a t c l a i m a n t has s u s t a i n e d l o s s 
o f f u n c t i o n as a r e s u l t o f t h e 1979 i n j u r y . ORS 6 5 6 . 2 0 6 ( 5 ) and 
6 5 6 . 3 2 5 ( 3 ) a l l o w r e d u c t i o n s i n p r e v i o u s a wards o f p e r m a n e n t 
d i s a b i l i t y i n c o n t e m p l a t i o n o f t h e f a c t t h a t c o n d i t i o n s o r i g i n a l l y 
t h o u g h t t o be d i s a b l i n g a t a c e r t a i n d e g r e e can become l e s s 
d i s a b l i n g due t o t h e p a s s a g e o f t i m e , t r e a t m e n t o r a c l a i m a n t ' s 
e f f o r t s t o r e d u c e h i s o r h e r d i s a b i l i t y . The u n c e r t a i n t i e s o f 
m e d i c a l s c i e n c e b e i n g what t h e y a r e , a d e t e r m i n a t i o n t h a t an 
i n j u r e d woker i s m e d i c a l l y s t a t i o n a r y a t a g i v e n p o i n t i n t i m e w i t h 
a s p e c i f i e d amount o f d i s a b i l i t y i s n o t a l w a y s an a c c u r a t e p r o g n o s 
t i c a t i o n o f a w o r k e r ' s f u t u r e d i s a b i l i t y . For t h a t r e a s o n , t h e 
w o r k e r s c o m p e n s a t i o n law p r o v i d e s f o r a means t o a d j u s t t h e amount 
o f c o m p e n s a t i o n due a c l a i m a n t f o r c o n d i t i o n s t h a t w o r s e n , ORS 
656.273, as w e l l as c o n d i t i o n s t h a t i m p r o v e , ORS 6 5 6 . 2 0 6 ( 5 ) and 
65 6 . 3 2 5 ( 3 ) . 

I t i s a p p a r e n t f r o m t h i s r e c o r d t h a t "by l u c k o r p l u c k " , 
c l a i m a n t was a b l e t o r e g a i n some use o f h i s l e f t arm and h a n d , t h a t 
t h e r e g a i n e d use e n a b l e d h i m t o be e m p l o y e d c o m p e t i t i v e l y and t h a t , 
as a r e s u l t o f t h e 1979 i n j u r y t o h i s l e f t w r i s t , c l a i m a n t has l o s t 
t h e f u n c t i o n i n h i s l e f t arm and hand t h a t p r e v i o u s l y he h a d 
r e g a i n e d . M o r e o v e r , t h e u n s c h e d u l e d p a r t s o f h i s b o d y have a l s o 
w o r s e n e d due t o i n c r e a s e d and d i s a b l i n g p a i n . I t i s a p p r o p r i a t e t o 
c o n s i d e r t h e i n c r e a s e i n u n s c h e d u l e d d i s a b i l i t y and s c h e d u l e d l o s s 
o f f u n c t i o n i n d e t e r m i n i n g t h e c u r r e n t e x t e n t o f c l a i m a n t ' s d i s 
a b i l i t y . Hannan v. Good S a m a r i t a n H o s p i t a l , 4 Or App.178 ( 1 9 7 0 ) ; 
Green v. SIAC, 197 Or 160 ( 1 9 5 2 ) . 

P u r s u a n t t o r e a s o n and ORS 656.222, we a l s o c o n s i d e r t h e 
p r e v i o u s d e t e r m i n a t i o n o f e x t e n t o f d i s a b i l i t y a r i s i n g f r o m t h e 
1960 i n j u r y and t h e r e c e i p t o f money t h e r e f r o m , Hannan v. Good 
S a m a r i t a n H o s p i t a l , s u p r a , b u t we do n o t n e c e s s a r i l y engage i n a 
s t r i c t m a t h e m a t i c a l c o m p u t a t i o n , G reen v. SIAC, s u p r a , Cascade 
S t e e l R o l l i n g M i l l s v. M a d r i l , 57 Or App 398 ( 1 9 8 2 ) . C o n s i d e r i n g 
c l a i m a n t ' s age (now 58 y e a r s ) , e d u c a t i o n ( h e d i d n o t c o m p l e t e t h e 
f i r s t g r a d e o f s c h o o l and i s f u n c t i o n a l l y i l l i t e r a t e ) , h i s w o r k 
e x p e r i e n c e ( v i r t u a l l y no t r a n s f e r r a b l e s k i l l s ) , h i s p r e e x i s t i n g 
d i s a b i l i t i e s ( w h i c h do n o t i n c l u d e h i s r i g h t arm/hand c o n d i t i o n s ) 
and t h e i n c r e a s e d d i s a b i l i t y a r i s i n g f r o m t h e 1979 i n j u r y , we c o n - . 
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e l u d e t h a t c l a i m a n t i s p e r m a n e n t l y and t o t a l l y d i s a b l e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 2, 1982 i s a f f i r m e d . 
C l a i m a n t ' s c o u n s e l i s a w a rded $250 as and f o r a r e a s o n a b l e 
a t t o r n e y ' s f e e f o r s u c c e s s f u l l y d e f e n d i n g on r e v i e w t h e R e f e r e e ' s 
a w a r d o f d i s a b i l i t y , p a y a b l e by t h e e m p l o y e r . 

Board. Member B a r n e s D i s s e n t i n g : 

We h a v e p r e v i o u s l y r e l i e d upon g u i d a n c e f r o m t h e U n i f o r m J u r y 
I n s t r u c t i o n s i n t h e p e r f o r m a n c e o f o u r de novo f a c t f i n d i n g 
f u n c t i o n . E dwin B o l l i g e r , 33 Van N a t t a 559 ( 1 9 8 1 ) , a f f ' d 58 Or 
App 222 ( 1 9 8 2 ) . One o f t h e most e l e m e n t a r y j u r y i n s t r u c t i o n s i s : 

"You a r e n o t t o a l l o w b i a s , s y m p a t h y o r 
p r e j u d i c e any p l a c e i n y o u r d e l i b e r a t i o n s , 
f o r a l l p a r t i e s a r e e q u a l b e f o r e t h e l a w . 
N e i t h e r a r e y o u t o b a se y o u r d e c i s i o n s on 
g u e s s w o r k , c o n j e c t u r e o r s p e c u l a t i o n . " 

The m a j o r i t y v i o l a t e s t h e s e s t a n d a r d s i n t h i s c a s e by e n g a g i n g i n 
r a m p a n t s p e c u l a t i o n t o r e a c h a p u r e l y s y m p a t h e t i c r e s u l t . 

The s p e c i f i c i n j u r y t h a t gave r i s e t o t h i s p r o c e e d i n g was a 
l e f t w r i s t f r a c t u r e i n J u l y o f 1979. The m a j o r i t y s p e c u l a t e s t h a t 
c l a i m a n t ' s w r i s t f r a c t u r e c a u s e d s h o u l d e r and neck i m p a i r m e n t . 
T h e r e i s n o t one i o t a o f m e d i c a l s u p p o r t i n t h i s r e c o r d f o r s u c h a 
f i n d i n g . I do n o t t h i n k t h a t c l a i m a n t ' s t e s t i m o n y t h a t h i s 
s h o u l d e r / n e c k h u r t more a f t e r h i s w r i s t f r a c t u r e i s s u f f i c i e n t 
p r o o f t h a t t h e l a t t e r c a u s e d t h e f o r m e r . Whether a w r i s t f r a c t u r e 
can c a u s e s h o u l d e r / n e c k i m p a i r m e n t i s , t o say t h e l e a s t , a c o m p l i 
c a t e d m e d i c a l q u e s t i o n t h a t r e q u i r e s e x p e r t e v i d e n c e . T h e r e i s 
none i n t h i s r e c o r d ; t h e m a j o r i t y ' s f i n d i n g t h a t c l a i m a n t ' s 1979 
w r i s t f r a c t u r e c a u s e d h i s s u b s e q u e n t l y - w o r s e s h o u l d e r and n e c k p a i n 
i s s h e e r s p e c u l a t i o n . 

The m a j o r i t y ' s a s s e s s m e n t o f c l a i m a n t ' s l e f t arm d i s a b i l i t y 
b o t h s p e c u l a t e s on t h e f a c t s and t o r t u r e s t h e l a w . A l t h o u g h t h e r e 
a r e no d o c u m e n t s i n t h e r e c o r d r e l a t i n g t o t h e c l o s u r e o f 
c l a i m a n t ' s p r i o r 1960 i n d u s t r i a l i n j u r y c l a i m , I a g r e e w i t h t h e 
m a j o r i t y ' s i n f e r e n c e t h a t c l a i m a n t r e c e i v e d t h e maximum p o s s i b l e 
award f o r l o s s o f h i s l e f t arm when t h a t c l a i m was c l o s e d . P u t t i n g 
a s i d e f o r a moment t h e q u e s t i o n o f p e r m a n e n t t o t a l d i s a b i l i t y , 
c o u l d c l a i m a n t now be awarded i n c r e a s e d p e r m a n e n t p a r t i a l d i s a b i l 
i t y f o r l o s s o f use o f h i s l e f t arm? The m a j o r i t y seems t o s a y 
" y e s . " The c a s e s say "no." S u r r a t t v. G u n d e f s o n B r o t h e r s , 259 Or 
65 ( 1 9 7 1 ) ; J ones v . C o m p e n s a t i o n D e p a r t m e n t , 250 Or 177 ( 1 9 6 8 ) ; 
H i l l v . SAIF, 38 Or App 13 ( 1 9 7 9 ) ; R a f f e r t y v. SAIF, 21 Or App 860 
( 1 9 7 5 ) ; Rencken v. SAIF, 17 Or App 210 ( 1 9 7 4 ) ; T r e n t v. 
C o m p e n s a t i o n D e p t . , 2 Or App 76 ( 1 9 7 0 ) ; b u t see Green v. SIAC, 197 
Or 160 ( 1 9 5 3 ) . And t h e a d m i n i s t r a t i v e r u l e s , w h i c h t h e m a j o r i t y 
c h o o s e s t o i g n o r e , e m p h a t i c a l l y s t a t e t h a t an i n j u r e d w o r k e r c a n n o t 
be a w a r d e d more t h a n t h e s t a t u t o r y maximum f o r l o s s o f use o f a 
s c h e d u l e d member: 
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" ( 5 ) A t no t i m e w i l l t h e r a t i n g o f 
d i s a b i l i t y i n a s c h e d u l e d a r e a e x c e ed t h e 
s t a t u t o r y a l l o w a n c e f o r an a m p u t a t i o n a t 
t h e most p r o x i m a l l y i n v o l v e d l e v e l . 

( 6 ) A t no t i m e w i l l any c o m b i n a t i o n o f 
l o s s e s i n a s c h e d u l e d a r e a r e s u l t i n an 
a l l o w a n c e i n e x c e s s o f 100% l o s s o f use "of 
t h e most p r o x i m a l l y i n v o l v e d r a d i c a l 
s c h e d u l e d body p a r t . " OAR 436-65-500. 

The r e f e r e n c e i n OAR 4 3 6 - 6 5 - 5 0 0 ( 5 ) t o t h e maximum p o s s i b l e 
a ward b e i n g t h e s t a t u t o r y maximum f o r an a m p u t a t i o n c l e a r l y r e v e a l s 
t h e f a l l a c y i n t h e m a j o r i t y ' s r e l i a n c e on c l a i m a n t ' s d i m i n i s h e d 
l e f t h a n d / f i n g e r s t r e n g t h , d e x t e r i t y and m o b i l i t y . The l e g i s l a t u r e 
has s p e c i f i e d what award i s a p p r o p r i a t e f o r t h e u l t i m a t e l o s s , t h a t 
b e i n g a m p u t a t i o n , o f an a t arm o r above t h e e l b o w , OAR 
6 5 6 . 2 1 4 ( 2 ) ( a ) , and we have a l l d e t e r m i n e d t h a t c l a i m a n t has p r e 
v i o u s l y r e c e i v e d t h a t a w a r d . I t i s imposs i b l e f o r t h e r e t o be any 
a d d i t i o n a l c o mpensable l o s s . The m a j o r i t y ' s c o n t r a r y a p p r o a c h 
r e s u l t s i n d o u b l e r e c o v e r y ; c l a i m a n t was compensated f o r t h e 
e f f e c t s o f h i s 1960 i n j u r y a t t h e h i g h e s t p o s s i b l e r a t e t h a n w o u l d 
have been a p p l i c a b l e even i f he no l o n g e r had a l e f t h a nd, and now 
i s c o m p e n s a t e d f o r t h e e f f e c t s o f h i s 1979 i n j u r y based on t h e 
m a j o r i t y ' s f i n d i n g s o f a d d i t i o n a l l o s s o f use o f t h e l e f t h a n d . 
I f t h e m a j o r i t y w a n t s t o r e a c h a s y m p a t h e t i c r e s u l t , i t , w o u l d be 
b e t t e r t o say n o t h i n g t h a n t o r e l y on t h a t " e x p l a n a t i o n . " 

I n summary, d e s p i t e h i s s e v e r e i n j u r y i n 1960, c l a i m a n t 
r e t u r n e d t o work and c o n t i n u e d w o r k i n g u n t i l 1979. He o b v i o u s l y 
was n o t t o t a l l y d i s a b l e d d u r i n g t h a t p e r i o d . As a m a t t e r o f f a c t , 
c l a i m a n t ' s 1979 w r i s t f r a c t u r e h e r e i n i s s u e has n o t been p r o v e n t o 
have c a u s e d any i n c r e a s e d u n s c h e d u l e d i m p a i r m e n t . And, as a m a t t e r 
o f l a w , any i n c r e a s e d l o s s o f use o f c l a i m a n t ' s l e f t f i n g e r s , hand 
o r arm c a n n o t be t h e b a s i s o f an i n c r e a s e d award f o r p e r m a n e n t 
d i s a b i l i t y b e c a u s e c l a i m a n t has p r e v i o u s l y r e c e i v e d t h e maximum 
p o s s i b l e award f o r a l l p o s s i b l e f o r m s o f f i n g e r , hand and arm 
d i s a b i l i t y . 

I f c l a i m a n t i s now u n a b l e t o work a t a g a i n f u l o c c u p a t i o n , i t 
i s b e c a u s e o f t h e co m b i n e d e f f e c t s o f h i s l e f t arm and r i g h t arm 
d i s a b i l i t y . However, I a g r e e w i t h t h e m a j o r i t y t h a t c l a i m a n t has 
n o t e s t a b l i s h e d he had any p r e e x i s t i n g r i g h t arm d i s a b i l i t y w i t h i n 
t h e m eaning o f ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) . 

I a l s o s y m p a t h i z e w i t h c l a i m a n t . But b e c a u s e I b e l i e v e o u r 
r o l e does n o t i n c l u d e d e c i d i n g c a s e s on t h a t b a s i s , I w o u l d r e v e r s e 
t h e R e f e r e e ' s o r d e r and r e i n s t a t e and a f f i r m t h e D e t e r m i n a t i o n 
O r d e r d a t e d March 5, 1 9 8 1 . 

* ******** 
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STEVEN E . MOFFET, C l a i m a n t 
D o b l i e & F r a n c e s c o n i , C l a i m a n t ' s A t t o r n e y s 
R a n k i n , McMurry e t a l . , D e f e n s e A t t o r n e y s 

WCB 8 0 - 1 1 6 5 0 , 8 1 - 0 6 9 2 9 
& 80-11445 

J a n u a r y 21, 1983 
O r d e r on Re v i e w 

Reviewed b y Boar d Members B a r n e s and F e r r i s . 

The e m p l o y e r r e q u e s t s r e v i e w o f R e f e r e e W o l f f ' s o r d e r w h i c h 
a w a r d e d c l a i m a n t 60% s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r l o s s o f h i s 
r i g h t l e g ( k n e e ) and 25% s c h e d u l e d d i s a b i l i t y f o r l o s s o f h i s l e f t 
l e g ( k n e e ) . The e m p l o y e r c o n t e n d s t h a t t h e R e f e r e e ' s l e f t k nee 
a w a r d i s e x c e s s i v e and, w i t h r e s p e c t t o c l a i m a n t ' s r i g h t k n e e , t h e 
R e f e r e e c o m m i t t e d a l e g a l e r r o r b y r a t i n g t h e e n t i r e d i s a b i l i t y o f 
t h e c l a i m a n t ' s knee as i t e x i s t e d a t t h e t i m e o f t h e h e a r i n g , 
r a t h e r t h a n d e t e r m i n i n g t h e i n c r e a s e d p e r m a n e n t d i s a b i l i t y s i n c e 
t h e l a s t a w a r d o r a r r a n g e m e n t r e c e i v e d b y c l a i m a n t . 

A r e v i e w o f t h e p r o c e d u r a l h i s t o r y o f t h i s c l a i m d i s c l o s e s 
t h a t t h e e m p l o y e r ' s a s s i g n m e n t o f l e g a l e r r o r i s u n p e r s u a s i v e . 
C l a i m a n t , was o r i g i n a l l y i n j u r e d i n March o f 1979 when he s u s t a i n e d 
an i n j u r y t o h i s r i g h t k n e e . A f t e r s u r g e r y c l a i m a n t ' s c l a i m was 
c l o s e d b y a D e t e r m i n a t i o n O r d e r w h i c h g r a n t e d h i m 5% s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y f o r l o s s o f use o f h i s r i g h t l e g . C l a i m a n t 
r e q u e s t e d .a h e a r i n g on t h i s D e t e r m i n a t i o n O r d e r . The h e a r i n g was 
h e l d on F e b r u a r y 13, 1981 and, by an o r d e r d a t e d March 13, 1 9 8 1 , 
t h e R e f e r e e i n c r e a s e d c l a i m a n t ' s award o f s c h e d u l e d d i s a b i l i t y f o r 
t h e i n j u r y t o h i s r i g h t l e g t o 15%. C l a i m a n t had been e x p e r i e n c i n g 
c o n t i n u i n g d i f f i c u l t y w i t h h i s r i g h t knee even as h i s case 
p r o c e e d e d t o h e a r i n g , and h i s c l a i m was r e o p e n e d e f f e c t i v e March 4, 
1981 f o r a s e c o n d r i g h t knee s u r g e r y . C l a i m a n t soon d e v e l o p e d 
d i f f i c u l t i e s w i t h h i s l e f t knee and, i n May o f 1 9 8 1 , c l a i m a n t ' s 
p h y s i c i a n p e r f o r m e d l e f t knee s u r g e r y . The e m p l o y e r a c c e p t e d 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s l e f t knee c o n d i t i o n as a c o m p e n s a b l e 
c o n s e q u e n c e o f c l a i m a n t ' s 1979 r i g h t knee i n j u r y . S u b s e q u e n t t o 

c l a i m a n t ' s l e f t k nee s u r g e r y , t w o D e t e r m i n a t i o n O r d e r s i s s u e d o n 
J u l y 14, 1 9 8 1 . The D e t e r m i n a t i o n O r d e r r e l a t i v e t o c l a i m a n t ' s 
r i g h t knee awarded no a d d i t i o n a l c o m p e n s a t i o n f o r p e r m a n e n t p a r t i a l 
d i s a b i l i t y i n e x c e s s o f t h a t g r a n t e d b y t h e R e f e r e e ' s o r d e r o f 
March 13, 1 9 8 1 . The D e t e r m i n a t i o n O r d e r r e l a t i v e t o c l a i m a n t ' s 
l e f t knee awarded c l a i m a n t 10% s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r 
l o s s o f h i s l e f t k n e e . C l a i m a n t r e q u e s t e d a h e a r i n g on t h e e x t e n t 
o f h i s p e r m a n e n t p a r t i a l d i s a b i l i t y . 

T h a t r e q u e s t l e d t o t h i s p r o c e e d i n g b e f o r e R e f e r e e W o l f f , w i t h 
t h e e m p l o y e r t a k i n g t h e p o s i t i o n t h a t R e f e r e e W o l f f was r e q u i r e d t o 
l i m i t h i m s e l f t o c o n s i d e r a t i o n o f e v i d e n c e o f c l a i m a n t ' s c o n d i t i o n 
s u b s e q u e n t t o t h e l a s t a r r a n g e m e n t o f c o m p e n s a t i o n i n o r d e r t o 
d e t e r m i n e w h e t h e r c l a i m a n t was e n t i t l e d t o an a d d i t i o n a l s c h e d u l e d 
a ward o f p e r m a n e n t d i s a b i l i t y due t o a w o r s e n e d c o n d i t i o n . The 
e m p l o y e r , t h e r e f o r e , o b j e c t e d t o any t e s t i m o n y r e g a r d i n g a c t i v i t i e s 
p r i o r t o t h e i n j u r y , i n a s m u c h as t h a t h a d b e e n c o n s i d e r e d b y 
a n o t h e r R e f e r e e a t t h e p r i o r F e b r u a r y 13, 1981 h e a r i n g . The 
e m p l o y e r ' s a r g u m e n t on r e v i e w i s t h a t p r i n c i p l e s o f r e s j u d i c a t a 
p r o h i b i t r e l i t i g a t i o n o f t h e c i r c u m s t a n c e s e x i s t i n g p r i o r t o t h e 
March 13, 1981 o r d e r r e l a t i v e t o c l a i m a n t ' s r i g h t k n e e c o n d i t i o n . 
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We b e l i e v e t h a t t h e f l a w i n t h e e m p l o y e r ' s p o s i t i o n i s t h a t 
p r i o r t o e x p i r a t i o n o f t h e 30-day a p p e a l p e r i o d f o l l o w i n g t h e 
R e f e r e e ' s March 13, 1981 o r d e r , c l a i m a n t ' s c l a i m had been r e o p e n e d 
f o r f u r t h e r s u r g e r y on t h e r i g h t k n e e . I n f a c t , even b e f o r e t h e 
R e f e r e e i s s u e d t h a t o r d e r i n t h e p r i o r p r o c e e d i n g , c l a i m a n t ' s c l a i m 
was r e o p e n e d on March 4, 1 9 8 1 . S i n c e t h e c l a i m was r e o p e n e d , t h e 
R e f e r e e ' s o r d e r p r o b a b l y w o u l d n o t h a v e been r e v i e w e d b y t h e B o a r d , 
as a m a t t e r o f Boar d p o l i c y . C f . G i I b e r t Z a p a t a , 8 Van N a t t a 99 
( 1 9 7 2 ) ; H e n r y A. Kleeman, 7 Van N a t t a 70 ( 1 9 7 1 ) ; R o b e r t a D a v i s , 6 
Van N a t t a 251 ( 1 9 7 1 ) . The R e f e r e e ' s March 13, 1981 o r d e r , t h e r e 
f o r e , has no r e s j u d i c a t a e f f e c t . I f t h e R e f e r e e ' s o r d e r c o u l d be 
g i v e n r e s j u d i c a t a e f f e c t , we w o u l d be f a c e d w i t h a s i t u a t i o n s i m i 
l a r t o t h a t a d d r e s s e d i n James B. J o h n s o n , WCB Case No. 81-03979, 
35 Van N a t t a 47 ( d e c i d e d t h i s d a t e ) , and we w o u l d r e v i e w t h e 
r e c o r d f o r e v i d e n c e o f changed c i r c u m s t a n c e s r e l a t i v e t o c l a i m a n t ' s 
r i g h t k n e e . For t h e r e a s o n s s t a t e d , h o w e v e r , t h i s i s n o t t h e c a s e . 

T u r n i n g t o t h e e x t e n t o f c l a i m a n t ' s s c h e d u l e d p e r m a n e n t d i s - • 
a b i l i t y , we a f f i r m t h e R e f e r e e ' s award f o r c l a i m a n t ' s l e f t knee and 
m o d i f y t h e R e f e r e e ' s a w a r d f o r c l a i m a n t ' s r i g h t k n e e . 

C l a i m a n t ' s r i g h t knee h a s • u n d e r g o n e two p a r t i a l m e d i a l 
m e n i s c e c t o m i e s . These r e s u l t e d i n m i l d r e s i d u a l s o f a c o n s t a n t 
l o w g r a d e ache w h i c h d e v e l o p s i n t o s h a r p p a i n upon s t r e s s . The 
p a i n p r e v e n t s c l a i m a n t f r o m s q u a t t i n g o r p i v o t i n g w h i l e c a r r y i n g 
w e i g h t . He i s a l s o l i m i t e d f r o m p r o l o n g e d c l i m b i n g on r o u g h 
t e r r a i n , p r o l o n g e d s q u a t t i n g o r k n e e l i n g and p r o l o n g e d l i f t i n g f r o m 
t h e s q u a t t i n g p o s i t i o n , a l l b e i n g a b o u t 23% i m p a i r m e n t u n d e r OAR 
4 3 6 - 6 5 - 5 5 5 ( 6 ) ( c ) . He a l s o has knee j o i n t i n s t a b i l i t y o f a m i l d 
n a t u r e t h a t o c c u r s when he i s s t a n d i n g w i t h t h e knee f u l l y e x t e n d e d 
o r s l i g h t l y i n h y p e r t e n s i o n , b e i n g a b o u t 5% i m p a i r m e n t u n d e r OAR 
4 3 6 - 6 5 - 5 5 5 ( 5 ) . F i n a l l y , a c t i v e f l e x i o n o f h i s knee can o n l y be 
c a r r i e d o u t t o 135°, w h i c h i s a 6% i m p a i r m e n t u n d e r OAR 
4 3 6 - 6 5 - 5 5 0 ( 1 ) ( a ) . U s i n g t h e c o m b i n i n g f o r m u l a and r o u n d i n g t o t h e 
n e x t h i g h e s t 5% p r o d u c e s a d i s a b i l i t y r a t i n g o f 35%. 

We a f f i r m t h e R e f e r e e ' s award o f 25% s c h e d u l e d p e r m a n e n t d i s 
a b i l i t y f o r l o s s o f c l a i m a n t ' s l e f t k n e e . H i s l e f t knee h a s u n d e r 
gone one p a r t i a l m e d i a l m e n i s c e c t o m y w i t h r e s i d u a l s s i m i l a r t o t h e 
r i g h t k nee, b u t o f a l e s s e r d e g r e e . He has p r o n o u n c e d s n a p p i n g o r 
p o p p i n g i n t h e j o i n t on o c c a s i o n [ + 1 4 ; OAR 4 3 6 - 6 5 - 5 5 5 ( 6 ) ( c ) ] . Knee 
j o i n t i n s t a b i l i t y i s m i l d [ + 5 ; OAR 4 3 6 - 6 5 - 5 5 5 ( 5 ) ] . A c t i v e f l e x i o n 
o f t h e knee can o n l y be c a r r i e d o u t t o 128° [ + 8 ; OAR 
4 3 6 - 6 5 - 5 5 0 ( 1 ) ( a ) ] . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 18, 1981 i s m o d i f i e d i n 
p a r t . C l a i m a n t i s awarded 52.5° o f s c h e d u l e d p e r m a n e n t p a r t i a l 
d i s a b i l i t y f o r a 35% l o s s o f h i s r i g h t l e g ( k n e e ) . T h i s a w a r d i s 
i n l i e u o f a l l p r i o r awards o f p e r m a n e n t d i s a b i l i t y f o r t h e i n j u r y 
t o c l a i m a n t ' s r i g h t k n e e . C l a i m a n t ' s a t t o r n e y ' s f e e s h o u l d be 
a d j u s t e d a c c o r d i n g l y . The r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s 
a f f i r m e d . 

* * * * * * * * * * * * 
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WCB 82-01911 
J a n u a r y 2 1 , 1983 
O r d e r t o V a c a t e 

The Board i s s u e d i t s o r d e r on Review December 27, 1982. By 
Motion to V a c a t e , the employer has c a l l e d t o the Board's a t t e n t i o n 
t h a t the e m p l o y e r - a p p e l l a n t r e q u e s t e d d i s m i s s a l of i t s R e q u e s t f o r 
Review on August 12, 1982. 

The Motion to V a c a t e i s hereby g r a n t e d and t h e B o a r d ' s Order 
on Review of December 27, 1982, i s hereby v a c a t e d , and" 
e m p l o y e r - a p p e l l a n t ' s Request f o r D i s m i s s a l i s g r a n t e d . 

I T I S SO ORDERED. 

Reviewed by Board Members F e r r i s and L e w i s . 

The i n s u r e r r e q u e s t s r e v i e w o f t h o s e p o r t i o n s of R e f e r e e 
H o w e l l ' s o r d e r which s e t a s i d e a d e n i a l o f a c l a i m f o r c o m p e n s a t i o n 
r e l a t e d t o m e d i c a l t r e a t m e n t f o r a c e r v i c a l s t r a i n , and s e t a s i d e a 
D e t e r m i n a t i o n Order based on a f i n d i n g of premature c l a i m c l o s u r e . 
We a f f i r m t h a t p o r t i o n of the R e f e r e e ' s o r d e r w h i c h s e t a s i d e the 
i n s u r e r ' s d e n i a l and r e v e r s e t h e p o r t i o n o f h i s o r d e r which s e t 
a s i d e t h e D e t e r m i n a t i o n O r d e r . 

C l a i m a n t was compensably i n j u r e d on August 17, 1981, a t which 
time he sought t r e a t m e n t i n the emergency room o f Salem H o s p i t a l . 
The p h y s i c i a n ' s r e p o r t i n d i c a t e s t h a t c l a i m a n t was e x p e r i e n c i n g 
p a i n i n h i s t h o r a c i c s p i n e "and i n t h a t a r e a " , and t h a t i t h u r t 
c l a i m a n t t o move h i s neck. I t was u n c o m f o r t a b l e f o r c l a i m a n t t o 
move h i s l e f t s h o u l d e r , and he was u n a b l e t o p l a c e h i s l e f t hand 
b e h i n d h i s head b e c a u s e of the d i s c o m f o r t i n t h a t r e g i o n . The 
emergency room p h y s i c i a n d i a g n o s e d a s t r a i n t o c l a i m a n t ' s t h o r a c i c 
s p i n e r e g i o n . C l a i m a n t s u b s e q u e n t l y came under t h e c a r e o f Dr. 
F r e d e r i c k T i l e y , who t r e a t e d c l a i m a n t w i t h i n j e c t i o n s and r e f e r r e d 
him t o a p h y s i c a l t h e r a p i s t f o r a c o n d i t i o n d i a g n o s e d a s a "lower 
d o r s a l s p r a i n . " 

By an 828 form s i g n e d September 29, 1981, Dr. T i l e y i n d i c a t e d 
c l a i m a n t ' s l a s t d a t e of t r e a t m e n t a s September 15, 1981, t h a t he 
e s t i m a t e d a n o t h e r month o f t r e a t m e n t , and t h a t c l a i m a n t was 
r e l e a s e d t o m o d i f i e d work a s o f t h a t d a t e , the s p e c i f i e d l i m i t a t i o n 
b e i n g "not [ t o o ] much l i f t i n g or heavy work." An 828 form d a t e d 
O c t o b e r 16, 1981 a l s o i n d i c a t e s a September 15, 1981 r e l e a s e t o 
work d a t e , b u t does not note whether c l a i m a n t i s r e l e a s e d t o r e g u 
l a r o r m o d i f i e d work. T h i s form c o n t a i n s a remark t h a t Dr. T i l e y 
had not s e e n c l a i m a n t a f t e r September 15, 1981, and t h a t c l a i m a n t 
f a i l e d t o keep an appointment on October 9, 1981. On December 14, 
1981, Dr. T i l e y a g a i n examined c l a i m a n t , a p p a r e n t l y a t the r e q u e s t 

DENNIS KUROVSKY, C l a i m a n t 
M i c h a e l Dye, C l a i m a n t ' s A t t o r n e y 
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of t h e i n s u r e r . A l e t t e r r e p o r t d a t e d December 17, 1981 r e l e a s e d 
c l a i m a n t f o r " f u l l a c t i v i t i e s a s t o l e r a t e d " , and s t a t e d t h a t c l a i m 
c l o s u r e was a p p r o p r i a t e a t t h a t t i m e . 

A D e t e r m i n a t i o n Order i s s u e d December 21; 1981, awarding 
c l a i m a n t compensation f o r temporary t o t a l d i s a b i l i t y from t h e d a t e 
of h i s i n j u r y t h rough September 15, 1981. A f t e r c l a i m c l o s u r e , t h e 
i n s u r e r c o r r e s p o n d e d w i t h Dr. T i l e y ' s o f f i c e i n an e f f o r t t o d e t e r 
mine when Dr. T i l e y had a u t h o r i z e d t e r m i n a t i o n of time l o s s 
payments and whether c l a i m a n t was m e d i c a l l y s t a t i o n a r y . A n o t a t i o n 
a p p a r e n t l y made by an employe i n Dr. T i l e y ' s o f f i c e , i n r e s p o n s e t o 
a F e b r u a r y 5, 1982 l e t t e r o f i n q u i r y from the i n s u r e r , i n d i c a t e s 
t h a t on September 30, 1981 c l a i m a n t was r e l e a s e d f o r f u l l t i m e 
work; t h a t he f a i l e d t o keep h i s appointment f o r a c l o s i n g examina
t i o n w i t h Dr. T i l e y on November 25, 1981; and t h a t on December 14, 
1981 c l a i m a n t was m e d i c a l l y s t a t i o n a r y . 

On March 15, 1982 c l a i m a n t was examined by Dr. P o u l s o n , who 
t h e n became c l a i m a n t ' s a t t e n d i n g p h y s i c i a n . The 829 form n o t i f y i n g 
t h e i n s u r e r of c l a i m a n t ' s change of p h y s i c i a n i n d i c a t e s t h a t c l a i m 
a n t was e x p e r i e n c i n g i n t e r s c a p u l a r and neck p a i n , which was a t t r i 
b u t e d t o c l a i m a n t ' s i n d u s t r i a l i n j u r y , t h a t the p a i n was c o n s t a n t , 
and t h a t , " [ i n ] g e n e r a l h i s c o n d i t i o n seems t o be w o r s e n i n g . " T h i s 
form, d a t e d May 4, 1982, and s i g n e d by Dr. P o u l s o n , s t a t e s a d i a g 
n o s i s of " c h r o n i c c e r v i c a l s t r a i n . " On May 11, 1982, the i n s u r e r 
d e n i e d payment of m e d i c a l s e r v i c e s f o r t r e a t m e n t of c l a i m a n t ' s 
c e r v i c a l s t r a i n c o n d i t i o n . 

I n a l e t t e r r e p o r t d a t e d June 4, 1982 Dr. P o u l s o n responded t o 
i n q u i r i e s from the i n s u r e r , e x p r e s s i n g h i s o p i n i o n s t h a t h i s 
d i a g n o s i s o f c h r o n i c c e r v i c a l s t r a i n , a l t h o u g h c o n t r a d i c t o r y t o Dr. 
T i l e y ' s d i a g n o s i s , r e l a t e d t o the same c o n d i t i o n f o r w h i c h Dr. 
T i l e y had been t r e a t i n g c l a i m a n t , and t h a t the d i f f e r e n c e i n . d i a g 
n o s e s was a t t r i b u t a b l e t o "a m a t t e r of o p i n i o n a s t o the d e r i v a t i o n 
o f t h e p a i n . " I n t h i s r e p o r t , Dr. P o u l s o n r e l a t e s h i s t r e a t m e n t t o 
c l a i m a n t ' s o r i g i n a l i n j u r y , e x p r e s s i n g the o p i n i o n t h a t c l a i m a n t ' s 
c o n d i t i o n " a p p a r e n t l y was w o r s e n i n g " p r i o r t o r e c e i v i n g t r e a t m e n t 
by Dr. P o u l s o n . He r e p o r t e d t h a t c l a i m a n t was not y e t m e d i c a l l y 
s t a t i o n a r y , and t h a t c l a i m a n t might be i n need of f u r t h e r d i a g n o s 
t i c work up. 

We f i n d t h a t Dr. P o u l s o n ' s t r e a t m e n t f o r a c h r o n i c c e r v i c a l 
s t r a i n i s c o n s i s t e n t w i t h the c o m p l a i n t s r e c o r d e d i n the emergency 
room r e c o r d , i n d i c a t i n g an i n j u r y t o the t h o r a c i c s p i n e a r e a and 
p a i n upon movement of c l a i m a n t ' s neck. The m e d i c a l r e p o r t s and 
c l a i m a n t ' s c r e d i b l e t e s t i m o n y e s t a b l i s h a s u f f i c i e n t r e l a t i o n s h i p 
between c l a i m a n t ' s i n j u r y and the t r e a t m e n t s r e n d e r e d by Dr. 
P o u l s o n , and we f i n d t h a t Dr. P o u l s o n ' s t r e a t m e n t of a d i a g n o s e d 
c h r o n i c c e r v i c a l s t r a i n i s t r e a t m e n t f o r the same c o n d i t i o n f o r 
w h i c h Dr. T i l e y p r e v i o u s l y t r e a t e d c l a i m a n t . We, t h e r e f o r e , a f f i r m 
t h a t p o r t i o n of the R e f e r e e ' s o r d e r w h i c h s e t a s i d e the i n s u r e r ' s 
d e n i a l of payment f o r b e n e f i t s r e l a t e d t o c l a i m a n t ' s c e r v i c a l 
s t r a i n . 

We d i s a g r e e w i t h the R e f e r e e ' s c o n c l u s i o n t h a t the December 
21, 1981 D e t e r m i n a t i o n Order was p r e m a t u r e . The R e f e r e e found t h a t 
Dr. T i l e y had r e l e a s e d c l a i m a n t f o r r e g u l a r work on September 30, 
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1981, and t h a t i n the d o c t o r s o p i n i o n , c l a i m a n t was m e d i c a l l y s t a 
t i o n a r y on December 14, 1981. I n s e t t i n g a s i d e t h e D e t e r m i n a t i o n 
Order, the R e f e r e e r e l i e d upon c l a i m a n t ' s t e s t i m o n y t h a t , s u b s e 
quent t o December 14, 1981, he c o n t i n u e d t o s u f f e r d i s a b l i n g symp
toms of h i s o r i g i n a l i n j u r y . The R e f e r e e found c l a i m a n t was not 
m e d i c a l l y s t a t i o n a r y on December 21, 1981 when t h e D e t e r m i n a t i o n 
Order i s s u e d ; however, he d i d not award temporary t o t a l d i s a b i l i t y 
c o m p e nsation f o r t h e p e r i o d a f t e r September 30, 1981 and b e f o r e 
March 29, 1982 ( t h e d a t e t h e R e f e r e e found Dr. P o u l s o n d e t e r m i n e d 
c l a i m a n t t o be t e m p o r a r i l y and t o t a l l y d i s a b l e d ) , based upon a 
f i n d i n g t h a t c l a i m a n t had f a i l e d t o p r o v e t h a t he was d i s a b l e d 
from p e r f o r m i n g h i s r e g u l a r work a c t i v i t y d u r i n g t h a t p e r i o d o f 
t i m e . 

ORS 6 5 6 . 2 6 8 ( 1 ) p r o v i d e s t h a t a w o r k e r ' s c l a i m s h a l l not be 
c l o s e d nor temporary d i s a b i l i t y c o m p e n s a t i o n t e r m i n a t e d i f t h e 
w o r k e r ' s c o n d i t i o n has not become m e d i c a l l y s t a t i o n a r y . " M e d i c a l l y 
s t a t i o n a r y " i s d e f i n e d i n ORS 656.005(17) t o mean "no f u r t h e r 
m a t e r i a l improvement would r e a s o n a b l y be e x p e c t e d from m e d i c a l 
t r e a t m e n t , o r the p a s s a g e of t i m e . " We a r e d e a l i n g w i t h a m e d i c a l 
c o n d i t i o n ; t h e r e f o r e , "the p r o o f must r e s t on competent m e d i c a l 
e v i d e n c e . " P r a t t v. SAIF, 29 Or App 255, 258 ( 1 9 7 7 ) ; A u s t i n v. 
S A I F , 48 Or App 7, 12 ( 1 9 8 0 ) . A l t h o u g h a c l a i m a n t must s a t i s f y h i s 
burden of p r o o f by competent m e d i c a l e v i d e n c e , a p h y s i c i a n ' s r e p o r t 
does not have t o s t a t e i n so many words t h a t a c l a i m a n t i s not 
" m e d i c a l l y s t a t i o n a r y " ; c l a i m a n t ' s burden of p r o v i n g t h a t he i s not 
m e d i c a l l y s t a t i o n a r y may be s a t i s f i e d by " c i r c u m s t a n t i a l " , a s w e l l 
as d i r e c t , m e d i c a l e v i d e n c e . A u s t i n v. S A I F , s u p r a ; Harmon v. 
S A I F , 54 Or App 121, 125 ( 1 9 8 1 ) . 

The p r e s e n t s t a t u t o r y d e f i n i t i o n o f m e d i c a l l y s t a t i o n a r y was 
added t o ORS C h a p t e r 656 by 1979 l e g i s l a t i o n . P r i o r t o t h i s 1979 
A c t , t h e s t a t u t e d i d not c o n t a i n a s p e c i f i c d e f i n i t i o n of m e d i c a l l y 
s t a t i o n a r y . P r a t t v. SAIF, s u p r a , r e l i e d upon t h e d e f i n i t i o n of 
m e d i c a l l y s t a t i o n a r y s t a t e d by the Supreme Court i n D i m i t r o f f v. 
SIAC, 209 Or 316 ( 1 9 5 7 ) : 

"[An i n j u r e d worked i s m e d i c a l l y s t a t i o n a r y ] 
when he r e a c h e s the s t a g e a t which h i s 
r e s t o r a t i o n t o a c o n d i t i o n of s e l f - s u p p o r t 
and m aintenance a s an a b l e bodied workman i s 
found . . . on the b a s i s of e x p e r t m e d i c a l 
o p i n i o n t o be a s complete a s i t can be made 
by t r e a t m e n t . " 209 Or a t 333; P r a t t v. 
SAIF, s u p r a , 29 Or App a t 258. 

I n P r a t t the C o u r t of A p p e a l s f u r t h e r r e f i n e d t h e Supreme 
C o u r t ' s d e f i n i t i o n of m e d i c a l l y s t a t i o n a r y by s t a t i n g : 

" I n t h i s c o n t e x t t h e term has two a s p e c t s ; 
( 1 ) t h a t t h e t r e a t m e n t p r o v i d e d has 
s u c c e e d e d i n r e t u r n i n g t h e worker t o t h e 
work f o r c e o r ( 2 ) t h a t f u r t h e r t r e a t m e n t 
w i l l be u n s u c c e s s f u l i n a c c o m p l i s h i n g t h a t 
aim and t h e worker would be c o n s i d e r e d 
p e r m a n e n t l y d i s a b l e d . The m e d i c a l e v i d e n c e 
must be a n a l y z e d and e v a l u a t e d i n terms o f 
the p u r p o s e s e x p r e s s e d i n ORS 6 5 6 . 2 6 8 ( 1 ) : 
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'One purpose of t h i s c h a p t e r i s t o 
r e s t o r e the i n j u r e d workman a s soon 
a s p o s s i b l e and a s n e a r a s p o s s i b l e 
t o a c o n d i t i o n of s e l f s u p p o r t and 
m aintenance a s an a b l e bodied 
workman. * * *'" 

P r a t t v. S A I F , s u p r a , 29 Or App a t 258. 

We cannot s a y t h a t t h e r e i s even c i r c u m s t a n t i a l m e d i c a l 
e v i d e n c e t h a t c l a i m a n t ' s c o n d i t i o n was not m e d i c a l l y s t a t i o n a r y 
when t h e D e t e r m i n a t i o n Order i s s u e d on December 21, 1981. A l t h o u g h 
we do not t a k e i s s u e w i t h t h e R e f e r e e ' s f i n d i n g t h a t c l a i m a n t ' s 
t e s t i m o n y on the s u b j e c t i s c r e d i b l e , we a r e bound by the c i t e d 
d e c i s i o n s r e q u i r i n g some m e d i c a l e v i d e n c e i n s a t i s f a c t i o n of 
c l a i m a n t ' s burden of p r o v i n g t h a t h i s c o n d i t i o n was not m e d i c a l l y 
s t a t i o n a r y a t the time of c l a i m c l o s u r e . See a l s o Brown v. 
Jeld-Wen, I n c . , 52 Or App 191 ( 1 9 8 1 ) ; Logue v. S A IF, 43 Or App 991 
( 1 9 7 9 ) . Dr. P o u l s o n ' s r e p o r t s b e g i n n i n g i n March, 1982 do not 
s u p p o r t t h e c o n c l u s i o n . t h a t c l a i m a n t ' s c o n d i t i o n was not m e d i c a l l y 
s t a t i o n a r y on December 21, 1981. I n f a c t , Dr. P o u l s o n ' s s t a t e m e n t s 
can be i n t e r p r e t e d t o s u p p o r t a c l a i m f o r w o r s e n i n g of c l a i m a n t ' s 
c o n d i t i o n s i n c e the time of c l a i m c l o s u r e . See ORS 656.273. T h i s 
i s i n c o n s i s t e n t , however, w i t h c l a i m a n t ' s t e s t i m o n y t h a t h i s c o n d i 
t i o n remained the same u n t i l he underwent t r e a t m e n t w i t h Dr. 
P o u l s o n . I n o r d e r t o be e n t i t l e d t o temporary d i s a b i l i t y b e n e f i t s 

a f t e r December 21, 1981, c l a i m a n t must e s t a b l i s h e i t h e r t h a t h i s 
c l a i m was p r e m a t u r e l y c l o s e d o r t h a t h i s c o n d i t i o n worsened. Roy_ 
McFe r r a n , J r . , 34 Van N a t t a 621 ( 1 9 8 2 ) , a f f ' d w i t h o u t o p i n i o n , 
M c F e r r a n v. S A I F , 60 Or App 786 ( 1 9 8 2 ) . No c l a i m f o r a w o r s e n i n g 
of c l a i m a n t ' s c o n d i t i o n a f t e r December 21, 1981 i s b e i n g made i n 
t h i s c a s e , and, c o n s i d e r i n g the m e d i c a l e v i d e n c e a s a whole, we 
a r e not p e r s u a d e d t h a t c l a i m a n t ' s c l a i m was p r e m a t u r e l y c l o s e d by 
t h e December 21, 1981 D e t e r m i n a t i o n O r d e r . 

The D e t e r m i n a t i o n Order awarded c l a i m a n t compensation f o r 
temporary t o t a l d i s a b i l i t y from the d a t e of h i s i n j u r y through 
September 15, 1981. The R e f e r e e extended t h i s award t o September 
30, 1981, and r e f u s e d t o award c l a i m a n t any a d d i t i o n a l temporary 
d i s a b i l i t y p r i o r t o March 29, 1982, r e a s o n i n g t h a t a l t h o u g h c l a i m 
a n t was not m e d i c a l l y s t a t i o n a r y d u r i n g t h i s p e r i o d , he had f a i l e d 
t o p r o v e t h a t he was d i s a b l e d from p e r f o r m i n g h i s r e g u l a r work 
a c t i v i t y d u r i n g t h a t p e r i o d . 

We f i n d t h a t on September 15, 1981, c l a i m a n t was r e l e a s e d t o 
r e t u r n to m o d i f i e d work; t h a t he r e t u r n e d t o h i s employer, s e e k i n g 
m o d i f i e d work; t h a t the employer had no such work a v a i l a b l e f o r him 
a t t h a t or any o t h e r time; and t h a t t h e r e i s no c l e a r r e l e a s e t o 
r e t u r n t o r e g u l a r work u n t i l Dr. T i l e y ' s e x a m i n a t i o n of December 
14, 1981, a t which time he not o n l y found c l a i m a n t m e d i c a l l y 
s t a t i o n a r y but a l s o r e l e a s e d him t o r e t u r n t o f u l l a c t i v i t i e s a s 
t o l e r a t e d . We a r e not p e r s u a d e d by the s t a t e m e n t s from Dr. T i l e y ' s 
o f f i c e ( g e n e r a t e d a f t e r September, 1981) t o the e f f e c t t h a t c l a i m 
a n t was r e l e a s e d t o f u l l work a c t i v i t y i n September, 1981 due t o 
t h e f a c t t h a t c l a i m a n t ' s l a s t e x a m i n a t i o n by Dr. T i l e y was 
September 15, 1981, a t w h i c h time he e s t i m a t e d one month of a d d i -
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t i o n a l t r e a t m e n t , and Dr. T i l e y d i d not a g a i n see c l a i m a n t u n t i l 
December, 1981. Dr. T i l e y ' s o p i n i o n r e l a t i v e t o c l a i m a n t ' s a b i l i t y 
t o p e r f o r m r e g u l a r work a c t i v i t y p r i o r t o h i s e x a m i n a t i o n of Decem
b e r "14, 1981, was r e n d e r e d w i t h o u t the b e n e f i t o f a contemporaneous 
e x a m i n a t i o n . We, t h e r e f o r e , f i n d i t t o have been s p e c u l a t i v e ; and, 
i n t h e f a c e of the 828 form i n d i c a t i n g work r e s t r i c t i o n s a s of 
September 15, 1981, a s w e l l a s c l a i m a n t ' s t e s t i m o n y , we f i n d t h i s 
o p i n i o n u n p e r s u a s i v e . 

S i n c e c l a i m a n t was not r e l e a s e d t o r e t u r n t o h i s r e g u l a r work 
u n t i l h i s m e d i c a l l y s t a t i o n a r y d a t e , i t f o l l o w s t h a t he i s e n t i t l e d 
t o r e c e i v e compensation f o r temporary t o t a l d i s a b i l i t y b e n e f i t s up 
u n t i l the d a t e t h a t he was m e d i c a l l y s t a t i o n a r y . T h e r e f o r e , we 
modify t h e D e t e r m i n a t i o n Order a c c o r d i n g l y . 

C l a i m a n t r a i s e d the i s s u e of t h e e x t e n t of h i s u n s c h e d u l e d 
permanent d i s a b i l i t y , i f any, a t t r i b u t a b l e t o h i s i n d u s t r i a l 
i n j u r y . The R e f e r e e s e t a s i d e t h e D e t e r m i n a t i o n Order a s 
pr e m a t u r e ; t h i s i s s u e , t h e r e f o r e , was not r e a c h e d . Having found 
t h a t c l a i m a n t ' s c o n d i t i o n was s t a t i o n a r y a s o f December 21, 1981, 
c l a i m a n t i s now e n t i t l e d t o have h i s permanent d i s a b i l i t y 
e v a l u a t e d . Based on t he r e c o r d b e f o r e u s, we d e c l i n e t o do s o , 
and we remand t h i s c a s e t o t he R e f e r e e f o r t h i s p u r p o s e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 13, 1982 i s r e v e r s e d i n p a r t . 
That p o r t i o n of the o r d e r w h i c h s e t a s i d e t h e December 21, 1981 
D e t e r m i n a t i o n Order and awarded c l a i m a n t temporary t o t a l d i s a b i l i t y 
c o mpensation b e g i n n i n g March 29, 1981 u n t i l c l a i m c l o s u r e p u r s u a n t 
to ORS 656.268 i s r e v e r s e d . The a f o r e m e n t i o n e d D e t e r m i n a t i o n Order 
i s h e r e b y r e i n s t a t e d and m o d i f i e d t o award c l a i m a n t c o m p e n s a t i o n 
f o r temporary t o t a l d i s a b i l i t y from August 17, 1981 through 
December 13, 1981. 

The remainder of the R e f e r e e ' s o r d e r i s a f f i r m e d . C l a i m a n t ' s 
a t t o r n e y i s awarded $300 f o r s e r v i c e s on r e v i e w i n d e f e n d i n g t h e 
R e f e r e e ' s o r d e r i n s o f a r as i t s e t a s i d e t h e i n s u r e r ' s d e n i a l of 
May 11, 1982. 

T h i s c a s e i s remanded t o the R e f e r e e f o r a d e t e r m i n a t i o n of 
the permanent d i s a b i l i t y a t t r i b u t a b l e t o c l a i m a n t ' s i n d u s t r i a l 
i n j u r y , i f any. 

JUDY A. McALPINE, C l a i m a n t WCB 81-01762 
Emmons, K y l e e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 24, 1983 
J o s e p h D. R o b e r t s o n , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members Barn e s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e S e i f e r t ' s o r d e r which 
up h e l d the employer's d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m . 

On May 15, 1978 c l a i m a n t l a c e r a t e d her l e f t m i d d l e f i n g e r 
w h i l e w orking f o r B o i s e C a s c a d e , a s e l f - i n s u r e d employer. She was 
awarded compensation f o r a 15% l o s s of use i n her middle f i n g e r by 
an October 30, 1978 D e t e r m i n a t i o n Order. A second D e t e r m i n a t i o n 
Order on A p r i l 19, 1979 gave c l a i m a n t an a d d i t i o n a l award f o r a 5% 
l o s s of use i n her l e f t hand as a r e s u l t of the i n j u r y . 
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A p p a r e n t l y c l a i m a n t wrote to her employer i n December of 1980 
r e q u e s t i n g t h a t her c l a i m be reopened f o r an a g g r a v a t i o n of the 
1978 f i n g e r i n j u r y . C l a i m a n t t e s t i f i e d and the--medical e v i d e n c e 
i n d i c a t e s t h a t c l a i m a n t ' s f i n g e r has been tender and v e r y s e n s i t i v e 
to c o l d s i n c e the i n j u r y . C l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. 
M i l l e r , has recommended f u r t h e r s u r g e r y on the f i n g e r to a l l e v i a t e 
some of the s e n s i t i v i t y and c o r r e c t the deformed appearance of t he 

- f i n g e r . However, n e i t h e r c l a i m a n t nor Dr. M i l l e r have s t a t e d t h a t 
t h e f i n g e r i s any worse now than i t was a t the time o f , t h e l a s t 
award of compensation i n A p r i l of 1979. I n f a c t , c l a i m a n t seems 
to concede t h a t her f i n g e r c o n d i t i o n has not worsened. 

ORS 6 5 6 . 2 7 3 s t a t e s t h a t an i n j u r e d worker i s e n t i t l e d to a d d i 
t i o n a l compensation f o r "worsened c o n d i t i o n s r e s u l t i n g from the 
o r i g i n a l i n j u r y . " The u n d i s p u t e d e v i d e n c e i n t h i s c a s e i s t h a t 
c l a i m a n t ' s f i n g e r i s e s s e n t i a l l y the same as i t was a t the time of 
the l a s t award of compensation, under t h e s e f a c t s , c l a i m a n t i s 
not e n t i t l e d to have her c l a i m reopened f o r an a g g r a v a t i o n . The 
need f o r f u r t h e r m e d i c a l t r e a t m e n t does not n e c e s s a r i l y r e q u i r e 
r e o p e n i n g of a c l a i m . W i l l a r d B. Ev a n s , 34 Van N a t t a 490 ( 1 9 8 2 ) . 

The r e c o r d does i n d i c a t e , however, t h a t the recommended 
s u r g e r y i s n e c e s s a r y and t h a t B o i s e Cascade i s r e s p o n s i b l e f o r the 
c o s t s of such s u r g e r y under ORS 6 5 6 . 2 4 5 . 

ORDER 

The R e f e r e e ' s order dated November 10, 1981 i s m o d i f i e d . 

B o i s e C a s c a d e ' s d e n i a l of a g g r a v a t i o n of J a n u a r y 22, 1981 i s 
a f f i r m e d . 

B o i s e Cascade i s o r d e r e d to pay f o r m e d i c a l expenses 
a s s o c i a t e d w i t h the recommended f i n g e r s u r g e r y p u r s u a n t to ORS 
656.245. 

# * * * * * * * * * * * 
LO I S E. MILLER, C l a i m a n t WCB 82-01310 
Hansen & Wobbrock, C l a i m a n t ' s A t t o r n e y s J a n u a r y 24, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
Reviewed by the Board en banc. 

The S A I F C o r p o r a t i o n r e q u e s t s and t h e c l a i m a n t c r o s s - r e q u e s t s 
r e v i e w of R e f e r e e Menashe's o r d e r which g r a n t e d c l a i m a n t 25% 
s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r l o s s of use of h e r l e f t 
f o o t . S A I F c o n t e n d s t h a t t h e 10% award g r a n t e d by t he March 24, 
1981 D e t e r m i n a t i o n Order was adequate. C l a i m a n t c o n t e n d s t h a t she 
i s e n t i t l e d t o v o c a t i o n a l a s s i s t a n c e . 

We adopt t h e R e f e r e e ' s f i n d i n g s o f f a c t a s our own. 

C o n s i d e r i n g f i r s t t h e v o c a t i o n a l a s s i s t a n c e i s s u e , t h e 
R e f e r e e d i s c u s s e d and t h e p a r t i e s argue whether t h e a d m i n i s t r a t i v e 
r u l e s i n e f f e c t a t t h e time of i n j u r y govern, o r i n s t e a d whether 
t h e c u r r e n t v e r s i o n o f t h o s e r u l e s a r e a p p l i c a b l e . I n Ray D. 
D e z e l l e m , 34 Van N a t t a 213, 214-15 ( 1 9 8 2 ) , we c o n c l u d e d t h a t t h e 
v o c a t i o n a l r e h a b i l i t a t i o n r u l e s i n e f f e c t a t t h e time of i n j u r y 
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were c o n t r o l l i n g . Our a n a l y s i s i n D e z e l l e m was r a t h e r c r y p t i c and 
the A t t o r n e y G e n e r a l h a s s i n c e o p i n e d b a s e d on c o n s i d e r a b l y more 
e x t e n s i v e a n a l y s i s t h a t amendments t o the v o c a t i o n a l r e h a b i l i t a t i o n 
r u l e s can be made a p p l i c a b l e t o a l l c l a i m a n t s and a l l c l a i m s . (See 
u n p u b l i s h e d A t t o r n e y G e n e r a l ' s o p i n i o n , d a t e d September 27, 1982, 
re n d e r e d t o Roy Green, D i r e c t o r , Workers Compensation Dpartment.) 
However, we f i n d i t u n n e c e s s a r y t o r e c o n s i d e r D e z e l l e m i n t h i s 
c a s e b e c a u s e we a g r e e w i t h and adopt t h e R e f e r e e ' s c o n c l u s i o n t h a t 
c l a i m a n t h a s not prov e n e n t i t l e m e n t t o v o c a t i o n a l a s s i s t a n c e under 
e i t h e r v e r s i o n of t h e r u l e s . 

C o n s i d e r a t i o n of c l a i m a n t ' s l e f t f o o t c o n d i t i o n would i n d i c a t e 
t h a t t h e R e f e r e e ' s award was e x c e s s i v e . The R e f e r e e c i t e d c l a i m 
a n t ' s t e s t i m o n y w i t h r e g a r d t o r e s t r i c t i o n s and l i m i t a t i o n s a s t h e 
r e a s o n f o r t he i n c r e a s e d award. I n C l y d e V. Brummel, 34 Van N a t t a 
1183 ( 1 9 8 2 ) , we s t a t e d our u n d e r s t a n d i n g of t h e i n t e r p l a y between 
OAR 456, D i v i s i o n 65 and Boyce v. Sambo's R e s t a u r a n t , 44 Or App 305 
( 1 9 8 0 ) , i n r e l a t i o n t o t h e r a t i n g of s c h e d u l e d d i s a b i l i t i e s : 

"The Department's ' m e c h a n i c a l impairment' 
r u l e s a r e r e l e v a n t and s h o u l d be c o n s i d e r e d 
i n a l l c a s e s ; and, i n any c a s e i n which a 
R e f e r e e o r t h e Board f i n d s a ' l o s s of u se' 
not a d e q u a t e l y c o v e r e d by t h e Department's 
r u l e s , t h a t e x t r a - r u l e f a c t o r s h o u l d be 
s p e c i f i c a l l y i d e n t i f i e d i n t h e R e f e r e e ' s o r 
Board's o r d e r . H a z e l Ray, 34 Van N a t t a 
1193, . . . i l l u s t r a t e s a p p l i c a t i o n of t h i s 
methodology." 34 Van N a t t a a t 1183-84. 

Brummell and Ray r e q u i r e t h a t forms o f impairment o t h e r t h a n t h o s e 
noted i n t h e r u l e s be s p e c i f i c a l l y i d e n t i f i e d . Even c o n s i d e r i n g 
c l a i m a n t ' s t e s t i m o n y i n t h e c u r r e n t c a s e , i t i s i m p o s s i b l e t o 
i d e n t i f y any such e x t r a - r u l e f a c t o r s which s u p p o r t t h e R e f e r e e ' s 
award. A l l t y p e s o f impairment a r e p r o v i d e d f o r under t h e r u l e s . 

The most r e c e n t range o f motion f i n d i n g s (Dr. Wisdom's r e p o r t 
of December 9, 1981) would i n d i c a t e an impairment of a p p r o x i m a t e l y 
5%. C l a i m a n t a l s o c o m p l a i n s of a s t i f f b i g t o e , weakness r e s u l t i n g 
from a l i m p , s w e l l i n g and p a i n . Based on a t o t a l i t y of the 
e v i d e n c e , i n l i g h t of OAR 436-65-545, we c o n c l u d e t h a t c l a i m a n t 
would be more p r o p e r l y compensated w i t h an award e q u a l t o 20.25° 
f o r 15% l o s s of the l e f t f o o t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 9, 1982 i s m o d i f i e d . C l a i m a n t 
i s g r a n t e d compensation e q u a l t o 20.25° f o r 15% l o s s of t h e l e f t 
f o o t . T h i s award i s i n l i e u o f t h a t g r a n t e d by t h e R e f e r e e . 
C l a i m a n t ' s a t t o r n e y f e e s h o u l d be a d j u s t e d a c c o r d i n g l y . The 
rema i n d e r o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 
Board Member L e w i s D i s s e n t i n g : 

I r e s p e c t f u l l y d i s s e n t from t h a t p o r t i o n of t h e m a j o r i t y 
o p i n i o n e v a l u a t i n g t h e e x t e n t o f c l a i m a n t ' s d i s a b i l i t y . 

The m e d i c a l e v i d e n c e i n t h i s c a s e documents a l o s s o f range 
of motion i n c l a i m a n t ' s f o o t . T h e r e a l s o a r e m e d i c a l r e p o r t s 
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i n d i c a t i n g t h a t c l a i m a n t s h o u l d a v o i d p r o l o n g e d s t a n d i n g . I n 
a d d i t i o n , c l a i m a n t t e s t i f i e d t h a t b e c a u s e of the i n f l e x i b i l i t y i n 
h e r f o o t , she h a s d i f f i c u l t y d e s c e n d i n g s t a i r s ; t h a t she 
e x p e r i e n c e s c h r o n i c p a i n i n h e r l e f t f o o t and i n c r e a s e d p a i n i n 
t h e l e f t f o o t when engaged i n p r o l o n g e d s t a n d i n g o r w a l k i n g ; and 
t h a t she e x p e r i e n c e s weakness and i n s t a b i l i t y i n h e r l e f t f o o t 
which c a u s e s h e r t o l i m p and i n t e r f e r e s w i t h h e r weight b e a r i n g 
a b i l i t y . The R e f e r e e found c l a i m a n t t o be c r e d i b l e and 1 s e e no 
r e a s o n t o d i s t u r b t h a t f i n d i n g . 

OAR 436-65-545 p r o v i d e s g u i d a n c e f o r t h e e v a l u a t i o n o f l o s s 
of range of motion i n the f o o t . The E v a l u a t i o n D i v i s i o n found 9% 
impairment based on l o s s of range of motion and the i n s u r e r does 
not c o n t e s t t h a t d e t e r m i n a t i o n . I t i s u n c l e a r t o me whether 
c o m p e n s a t i o n f o r l o s s of range of motion was i n t e n d e d t o 
compensate f o r the f u n c t i o n a l c o n s e q u e n c e s o f a l o s s i n range o f 
motion such a s the d i f f i c u l t y c l a i m a n t e x p e r i e n c e s d e s c e n d i n g 
s t a i r s . I n t he a b s e n c e of l e g i s l a t i v e , a d m i n i s t r a t i v e , o r 
j u d i c i a l g u i d a n c e i n d i c a t i n g o t h e r w i s e , I assume t h a t i t does and 
would f i n d no a d d i t i o n a l impairment a t t r i b u t a b l e t o c l a i m a n t ' s 
d i f f i c u l t y c l i m b i n g s t a i r s . 

OAR 436-65-555(2) p r o v i d e s g u i d a n c e f o r the e v a l u a t i o n o f 
d i s a b l i n g p a i n . C l a i m a n t t e s t i f i e d t h a t b e c a u s e o f the i n c r e a s e d 
p a i n t h a t s u c h a c t i v i t i e s produce, she i s u n a b l e t o engage i n 
p r o l o n g e d s t a n d i n g o r w a l k i n g . T h e r e i s m e d i c a l e v i d e n c e f u r t h e r 
documenting t h i s t y p e of impairment. Again, i t i s u n c l e a r t o me 
whether the a d m i n i s t r a t i v e r u l e a p p l i c a b l e h e r e was i n t e n d e d t o 
r e s u l t i n compensation f o r the f u n c t i o n a l e f f e c t s of d i s a b l i n g 
p a i n , a s i n t h i s c a s e , an i n a b i l i t y t o t o l e r a t e c e r t a i n p r o l o n g e d 
a c t i v i t i e s . I n t h e a b s e n c e of l e g a l a u t h o r i t y i n d i c a t i n g 
o t h e r w i s e , I assume t h a t i t was s o i n t e n d e d . I t a p p e a r s from 
c l a i m a n t ' s t e s t i m o n y t h a t t h e p a i n i s m i l d l y t o m o d e r a t e l y 
d i s a b l i n g , t h u s , an impairment r a t i n g o f 10% a t t r i b u t a b l e t o p a i n 
i s not u n r e a s o n a b l e . 

A l though the E v a l u a t i o n D i v i s i o n ' s d i s a b i l i t y e v a l u a t i o n 
w o r ksheet c o n t a i n s s p a c e s f o r r a t i n g " i n s t a b i l i t y " and "weakness", 
t h e r e do not appear t o be a d m i n i s t r a t i v e r u l e s f o r r a t i n g t h e s e 
f a c t o r s ( o t h e r t h a n i n s t a b i l i t y i n t he a n k l e j o i n t ) . C l a i m a n t 
t e s t i f i e d t h a t she e x p e r i e n c e s i n s t a b i l i t y and weakness i n h e r 
l e f t f o o t which c a u s e s h e r t o l i m p and e x p e r i e n c e d i f f i c u l t y i n 
weight b e a r i n g . These f a c t o r s j u s t i f y a f i n d i n g of a d d i t i o n a l 
impairment not o t h e r w i s e r e c o g n i z e d i n the d i s a b i l i t y e v a l u a t i o n 
r u l e s . Boyce v. Sambo's R e s t a u r a n t , 44 Or App 305 ( 1 9 8 0 ) , C l y d e 
V. Brummel, 34 Van N a t t a 1183 ( 1 9 8 2 ) . 

A l t h o u g h t h e R e f e r e e d i d hot i d e n t i f y t h e " e x t r a - r u l e " 
f a c t o r s s u p p o r t i n g h i s award of s c h e d u l e d d i s a b i l i t y w i t h a s much 
s p e c i f i t y a s we might p r e f e r , h i s o r d e r r e f l e c t s t h a t he 
c o n s i d e r e d the same f a c t o r s a s I have d i s c u s s e d h e r e . Combining 
the v a l u e s a s s i g n e d t o a l l the r e l e v a n t f a c t o r s r e v e a l s t h a t t h e 
R e f e r e e c o r r e c t l y d e t e r m i n e d c l a i m a n t ' s s c h e d u l e d d i s a b i l i t y a t 
25% of the ( l e f t ) f o o t . 

I would a f f i r m t h e R e f e r e e ' s o r d e r i n i t s e n t i r e t y . 
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J E F F R E Y D. NEWTON, C l a i m a n t C a s e No. CV0144500 
F a d e l e y & F a c i e i e y , C l a i m a n t ' s A t t o r n e y s J a n u a r y 24, 1983 

O r d e r — C r i m e V i c t i m s A c t 
The above e n t i t l e d m a t t e r came b e f o r e t h e Board p u r s u a n t t o 

c l a i m a n t ' s a p p e a l and r e q u e s t f o r a h e a r i n g under ORS 147.155. A 
h e a r i n g was h e l d i n t h i s m a t t e r on December 13, 1982 i n Snlom, 
Oregon b e f o r e James Nass, a p p o i n t e d by the Board t o s e r v e a s a 
h e a r i n g o f f i c e r f o r t h e purpose of r e c e i v i n g e v i d e n c e and making 
recommended f i n d i n g s of f a c t and c o n c l u s i o n s of law. 

At t h e h e a r i n g , c l a i m a n t appeared i n p e r s o n and through h i s 
a t t o r n e y , C h a r l e s N. F a d e l y . The V i c t i m s of Crime Compensation 
Fund, a d m i n i s t e r e d by t h e Department of J u s t i c e , appeared by and 
through Leonard Pearlman, A s s i s t a n t A t t o r n e y G e n e r a l f o r t he S t a t e 
Of Oregon. 

We have r e v i e w e d t h e r e c o r d h e r e i n c o n s i s t i n g of E x h i b i t s 1 
through 60 ( t h e documentary e v i d e n c e c o n s i d e r e d by the Department 
of J u s t i c e i n r e n d e r i n g i t s d e c i s i o n b e l o w ) . E x h i b i t 61 (an 
a f f i d a v i t o f f e r e d by c l a i m a n t i n l i e u of t e s t i m o n y from a 
w i t n e s s ) , t h e t r a n s c r i p t of the h e a r i n g a t which c l a i m a n t and h i s 
w i t n e s s , P a u l E d g e r l y , t e s t i f i e d and t he H e a r i n g O f f i c e r ' s 
recommended f i n d i n g s of f a c t and c o n c l u s i o n s of law. 

ISSUE 

The u l t i m a t e i s s u e i n t h i s c a s e i s the c o m p e n s a b i l i t y o f 
c l a i m a n t ' s c l a i m f o r Crime V i c t i m s Compensation b e n e f i t s . 
R e s o l u t i o n o f t h a t i s s u e depends on a d e t e r m i n a t i o n whether 
c l a i m a n t i s i n e l i g i b l e f o r b e n e f i t s b e c a u s e h i s i n j u r i e s a r e 
s u b s t a n t i a l l y a t t r i b u t a b l e t o h i s own wro n g f u l a c t o r t o 
s u b s t a n t i a l p r o v o c a t i o n of h i s a s s a i l a n t . 

FINDINGS OF FACT 

C l a i m a n t was st a b b e d i n t h e abdomen w i t h a k n i f e i n the 
c o u r s e of an a l t e r c a t i o n between c l a i m a n t and h i s a s s a i l a n t a f t e r 
c l a i m a n t i n t e r v e n e d i n a c o n f r o n t a t i o n between t h e a s s a i l a n t and 
c l a i m a n t ' s nephew, P a u l E d g e r l y . The a s s a u l t took p l a c e i n the 
p a r k i n g l o t b e h i n d a t a v e r n i n t h e e a r l y morning h o u r s of November 
28, 1981. 

The c o n f r o n t a t i o n began i n s i d e the t a v e r n when the a s s a i l a n t 
grabbed E d g e r l y by t h e f r o n t of h i s c o a t and s h i r t and threw him 
out t h e t a v e r n ' s r e a r e x i t . The a s s a i l a n t r e p o r t e d l y c l a i m e d t h a t 
E d g e r l y and c l a i m a n t had been " b o t h e r i n g " t h e a s s a i l a n t ' s f emale 
f r i e n d and o t h e r women a t the t a v e r n by r e p e a t e d l y a s k i n g them t o 
dance. C l a i m a n t and E d g e r l y t e s t i f i e d t h a t v a r i o u s women had been 
a s k e d t o dance but t h a t none of them had been " b o t h e r e d " by 
c l a i m a n t o r E d g e r l y . 

T h e r e i s a l a n d i n g o u t s i d e t h e r e a r door of the t a v e r n and 
fo u r t o f i v e s t e p s down t o the p a r k i n g l o t l o c a t e d a d j a c e n t t o t h e 
t a v e r n . As E d g e r l y went out the back door, t h e a s s a i l a n t f u r t h e r 
pushed him down t h e s t e p s . E d g e r l y f e l l i n t h e p a r k i n g l o t , 
s t r u c k t h e bumper o f a pa r k e d c a r , and s u s t a i n e d i n j u r i e s t o h i s 
e a r and back. At t h a t p o i n t , c l a i m a n t came r u n n i n g out t he door 
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of t h e t a v e r n and o b s e r v e d E d g e r l y on t he ground. I t was 
c l a i m a n t ' s i m p r e s s i o n t h a t E d g e r l y was h u r t and f r i g h t e n e d . As 
c l a i m a n t came out the door, he c o n t i n u e d on down t h e s t e p s . The 
a s s a i l a n t p a r t i a l l y t u r n e d toward c l a i m a n t , and, a s c l a i m a n t came 
down t h e s t e p s , c l a i m a n t e i t h e r grabbed t h e a s s a i l a n t o r c o l l i d e d 
w i t h him. The a s s a i l a n t s t r u c k a t c l a i m a n t , m i s s e d him and the 
two o f them then engaged i n a w r e s t l i n g type s c u f f l e f o r 
a p p r o x i m a t e l y two t o t h r e e m i n u t e s . During t h i s time, E d g e r l y 
e i t h e r p a r t i c i p a t e d i n t h e s c u f f l e or attempted t o break up t he 
f i g h t between c l a i m a n t and the a s s a i l a n t . 

E v e n t u a l l y , a p o i n t was r e a c h e d i n t he f i g h t a t which both 
c l a i m a n t and E d g e r l y were knocked or thrown down on the ground and 
remained t h e r e f o r a few s e c o n d s . The a s s a i l a n t then drew a 
f i v e - i n c h f o l d i n g k n i f e from a s h e a t h on h i s b e l t , u n f o l d e d t h e 
b l a d e ( 3 - 1 / 4 " i n l e n g t h ) and h e l d i t b e s i d e h i s l e g . The e v i d e n c e 
i s c o n f l i c t i n g c o n c e r n i n g e x a c t l y what happened next a s t o whether 
c l a i m a n t m e r e l y stoo d up or stood up and advanced toward the 
a s s a i l a n t . We f i n d from the preponderance of t he e v i d e n c e t h a t 
c l a i m a n t was g e t t i n g up from t h e ground when the a s s a i l a n t t h r u s t 
upward w i t h t h e k n i f e , c u t t i n g c l a i m a n t ' s thumb and s t a b b i n g him 
i n t h e abdomen. C l a i m a n t and E d g e r l y then r e t r e a t e d from t h e 
s c e n e and sought m e d i c a l c a r e f o r c l a i m a n t . 

The Department of J u s t i c e a s a d m i n i s t r a t o r of the V i c t i m s of 
Crime Compensation Fund i n i t s Order on R e c o n s i d e r a t i o n d e n i e d 
c l a i m a n t ' s a p p l i c a t i o n f o r b e n e f i t s on t he ground h i s i n j u r i e s 
were t h e r e s u l t of h i s own wr o n g f u l c o n d u c t . The Department 
c o n c l u d e d t h a t E d g e r l y was t h e p e r s o n who i n s t i g a t e d the i n i t i a l 
v e r b a l and p h y s i c a l c o n f r o n t a t i o n between him and the a s s a i l a n t . 
We r e a c h t h e o p p o s i t e c o n c l u s i o n . We a r e not persu a d e d t h a t 
E d g e r l y was " b o t h e r i n g " anyone, but even i f he was, i t was the 
a s s a i l a n t who approached E d g e r l y , demanded t h a t he l e a v e and 
i n i t i a t e d p h y s i c a l c o n t a c t w i t h him. There i s no e v i d e n c e t h a t 
E d g e r l y was engaged i n any conduct j u s t i f y i n g t h e a s s a i l a n t ' s use 
of p h y s i c a l f o r c e t o p r o t e c t the p r e m i s e s , h i m s e l f or any o t h e r 
p e r s o n . ORS 161.209; 161.225. 

P o l i c e r e p o r t s summarizing i n t e r v i e w s w i t h the a s s a i l a n t and 
a h o s p i t a l n u r s e s u g g e s t t h a t , from the a s s a i l a n t ' s p o i n t of view, 
once i n t h e p a r k i n g l o t , t h e a s s a i l a n t h i m s e l f was s e t upon by 
more t h a n one p e r s o n , t h a t he was s t r u c k w i t h a g l a s s o b j e c t and 
s u s t a i n e d m u l t i p l e c o n t u s i o n s and l a c e r a t i o n s t o h i s head and neck 
and t h a t he was t r y i n g m e r e l y t o fend o f f c l a i m a n t when c l a i m a n t 
i n a d v e r t e n t l y was s t a b b e d . We note t h a t t h e s t a b wound was t o 
c l a i m a n t ' s abdomen, t h a t c l a i m a n t ' s thumb was c u t i n the same 
t h r u s t of t h e k n i f e t h a t put t h e b l a d e of t he k n i f e i n t o 
c l a i m a n t ' s abdomen and t h a t the b l a d e a p p a r e n t l y went s e v e r a l 
i n c h e s i n t o t h e abdomen. I n o r d e r f o r t h i s t o have happened, 
c l a i m a n t ' s hand would have had t o have been below h i s w a i s t a t t he 
time of the k n i f e t h r u s t and t h a t the k n i f e must have been t h r u s t 
w i t h c o n s i d e r a b l e f o r c e t o i n f l i c t the e x t e n t of damage documented 
by t h e m e d i c a l e v i d e n c e . The a s s a i l a n t ' s s t o r y t h a t he was 
f e n d i n g o f f c l a i m a n t and i n a d v e r t e n t l y stabbed him i s i n c o n s i s t e n t 
w i t h t h i s e v i d e n c e . 

We f i n d t h a t t h e a s s a i l a n t was t h e i n i t i a l a g g r e s s o r i n t h e 
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a l t e r c a t i o n . We f u r t h e r f i n d t h a t c l a i m a n t r e a s o n a b l y b e l i e v e d 
t h a t E a g e r l y was t h e v i c t i m of a c o n t i n u i n g a s s a u l t and t h a t 
c l a i m a n t was j u s t i f i e d i n going t o E d g e r l y 1 s d e f e n s e . L a s t l y , 
even assuming the a s s a i l a n t was a t some p o i n t j u s t i f i e d i n u s i n g 
p h y s i c a l f o r c e t o defend h i m s e l f a g a i n s t c l a i m a n t and E d g e r l y , we 
f i n d t h a t a t the p o i n t i n the a l t e r c a t i o n where both c l a i m a n t and 
E d g e r l y were down on the ground, the a s s a i l a n t c o u l d have 
withdrawn o r a t t e m p t e d t o withdraw from the c o n f l i c t . ORS 
1 6 1 . 2 1 5 ( 2 ) . I n s t e a d , t h e a s s a i l a n t e s c a l a t e d the f i g h t by drawing 
a d e a d l y weapon, t h e r e b y f o r f e i t i n g whatever c l a i m t o s e l f - d e f e n s e 
he might have had. 

I n making t h e s e f i n d i n g s , we note t h a t t h e a s s a i l a n t i s 5'10" 
i n h e i g h t and weighs 210 l b s . and was armed w i t h a f i v e - i n c h k n i f e 
i n a s h e a t h on h i s b e l t . By c o n t r a s t , c l a i m a n t and E d g e r l y were 
unarmed and, from the o b s e r v a t i o n o f them a t the h e a r i n g , a r e 
about 5'6" o r 5'7" i n h e i g h t and weigh a p p r o x i m a t e l y 165 pounds. 
F u r t h e r m o r e , we f i n d c l a i m a n t and E d g e r l y t o be c r e d i b l e 
w i t n e s s e s . By c o n t r a s t , s e v e r a l s t a t e m e n t s a t t r i b u t e d t o the 
a s s a i l a n t by the p o l i c e r e p o r t s a r e c o n t r a d i c t e d by o t h e r 
e v i d e n c e . F o r i n s t a n c e , the a s s a i l a n t c l a i m e d he was employed by 
the band p e r f o r m i n g a t the t a v e r n t o p r o t e c t t h e i r i n s t r u m e n t s , 
when a t b e s t i t a p p e a r s t h a t he was an a s s o c i a t e of one of the 
band members and a f o l l o w e r of the band. 

We have not i g n o r e d the e v i d e n c e s u g g e s t i n g t h a t the 
a s s a i l a n t s u s t a i n e d i n j u r i e s i n the c o u r s e of the a l t e r c a t i o n . 
Nor have we i g n o r e d the e v i d e n c e i n d i c a t i n g t h a t the c a s e was 
p r e s e n t e d to the grand j u r y and the grand j u r y d e c l i n e d to r e t u r n 
a t r u e b i l l , a p p a r e n t l y on the ground of s e l f - d e f e n s e . With 
r e s p e c t to the grand j u r y ' s a c t i o n , no e v i d e n c e was p r e s e n t e d 
c o n c e r n i n g what i n f o r m a t i o n the grand j u r y had b e f o r e i t a t the 
time i t made i t s d e c i s i o n . Grand j u r y d e c i s i o n s a r e e n t i t l e d to 
w e i g h t a s e v i d e n c e , but a r e not c o n c l u s i v e or b i n d i n g a s to 
whether a c r i m e o c c u r r e d . We f i n d t h a t the i n f e r e n c e s to be drawn 
from the f a c t t h a t the a s s a i l a n t a p p a r e n t l y s u s t a i n e d i n j u r i e s i n 
the a l t e r c a t i o n and t h a t the grand j u r y r e f u s e d to r e t u r n a t r u e 
b i l l a g a i n s t the a s s a i l a n t a r e outweighed by o t h e r c r e d i b l e and 
p e r s u a s i v e e v i d e n c e i n the r e c o r d . 

I t has been s a i d t h a t d i s c r e t i o n i s the b e t t e r p a r t o f 
v a l o r . I t may have been b e t t e r judgment on c l a i m a n t ' s p a r t to 
r e f r a i n from i n t e r j e c t i n g h i m s e l f i n t o the c o n f r o n t a t i o n between 
E d g e r l y and the a s s a i l a n t . However, a t the time he d i d s o , 
c l a i m a n t r e a s o n a b l y b e l i e v e d E d g e r l y , w i t h o u t p r o v o c a t i o n , had 
been and was about to be a g a i n a s s a u l t e d by the a s s a i l a n t . Under 
t h e s e c i r c u m s t a n c e s , c l a i m a n t ' s conduct was n e i t h e r u n r e a s o n a b l e 
nor w r o n g f u l . 

ORDER 

The Department of J u s t i c e ' s Order on R e c o n s i d e r a t i o n d a t e d 
A p r i l 21, 1982 i s r e v e r s e d , and t h i s c l a i m i s remanded to the 
Department f o r the payment of compensation i n a c c o r d a n c e w i t h law. 

* * * * * * * * * * * * 
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NORMA J . ROBINSON, C l a i m a n t WCB 79-06844 
P o z z i , W i l s o n e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 24, 1983 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 
Reviewed by Board Members L e w i s and F e r r i s . 

The c l a i m a n t r e q u e s t s r e v i e w of R e f e r e e P f e r d n e r ' s o r d e r 
which a f f i r m e d the D e t e r m i n a t i o n Order of June 4, 1979 f i n d i n g the 
c l a i m a n t has s u f f e r e d 160°, or 50%, u n s cheduled permanent p a r t i a l 
d i s a b i l i t y due to a compensable low back i n j u r y of August 13, 
1973. The c l a i m a n t contends t h a t she i s permanently and t o t a l l y 
d i s a b l e d and t h a t more emphasis s h o u l d be p l a c e d on the f a c t t h a t 
she l i v e s i n an a r e a where employment o p p o r t u n i t i e s a r e l i m i t e d 
and t r a n s p o r t a t i o n o u t s i d e the a r e a i s i n c o n v e n i e n t or d i f f i c u l t . 

We a f f i r m and adopt the R e f e r e e ' s o r d e r h a v i n g found t h a t 
p r o p e r weight was g i v e n t o l a b o r market c o n d i t i o n s when r a t i n g the 
c l a i m a n t ' s d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 2, 1982 i s a f f i r m e d . 

LAWRENCE D. ROGERS, C l a i m a n t WCB 81-03975 
D o b l i e & F r a n c e s c o n i , C I a i m a n t ' s A t t o r n e y s J a n u a r y 24, 1983 
G i l ah Tennenbaum, D e f e n s e A t t o r n e y O r d e r on Re v i e w 
Reviewed by t h e Board en banc. 

The employer r e q u e s t s Board r e v i e w of t h a t p o r t i o n of R e f e r e e 
S t . M a r t i n ' s o r d e r which g r a n t e d c l a i m a n t compensation f o r 25% l o s s 
of use of t h e r i g h t hand. The s o l e i s s u e i s t h e e x t e n t of c l a i m 
a n t ' s permanent d i s a b i l i t y . 

C l a i m a n t ' s i n d u s t r i a l i n j u r y o f O c t o b e r 30, 1980 was t o t h e 
r i g h t hand, i n c l u d i n g a f r a c t u r e of the r i g h t f i f t h f i n g e r . The 
D e t e r m i n a t i o n Order g r a n t e d c l a i m a n t compensation f o r 5% l o s s of 
t h e r i g h t hand. 

The p a r t i e s a g r e e d a t t h e h e a r i n g t h a t c l a i m a n t ' s l o s s o f 
motion i n h i s r i g h t hand c o n s t i t u t e d 7.25% impairment, a s r e p o r t e d 
by Dr. Nathan on September 21, 1981 and s u b s e q u e n t l y a g r e e d t o by 
Dr. Hauge, c l a i m a n t ' s t r e a t i n g p h y s i c i a n . The problem i s how t o 
a s s e s s t h e a l l e g e d a d d i t i o n a l forms o f impairment which c a n n o t be 
measured a s p r e c i s e l y . The R e f e r e e i d e n t i f i e d t h e a d d i t i o n a l forms 
of impairment a s : "the l o s s o f q u i c k n e s s , t h e l o s s o f g r i p 
[ s t r e n g t h ] , t h e e f f e c t o f t h e p a i n and . . . the f a c t o r of 
e n d u r a n c e . " We g e n e r a l l y a g r e e w i t h the R e f e r e e ' s e n u m e r a t i o n , but 
a s s e s s t h e e f f e c t s of t h e s e problems d i f f e r e n t l y . 

C l a i m a n t ' s b e s t p e r f o r m a n c e on a g r i p s t r e n g t h t e s t i n d i c a t e d 
75 pounds on t h e i n j u r e d r i g h t and 125 pounds on the u n i n j u r e d 
l e f t . Dr. Hague t e s t i f i e d t h a t t h e r e l i a b i l i t y of such t e s t 
r e s u l t s depends on the c o o p e r a t i o n of the p a t i e n t i n t a k i n g t h e 
t e s t . C l a i m a n t t e s t i f i e d t h a t he c o o p e r a t e d f u l l y i n t a k i n g t h e 
g r i p s t r e n g t h t e s t . The R e f e r e e found: " I do not f i n d l o s s of 
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g r i p s t r e n g t h t o t h e e x t e n t s u b j e c t i v e l y measured." While we a r e 
f a r from s u r e about t h e R e f e r e e ' s i n t e n d e d meaning, i t i s p o s s i b l e 
t h a t t h e R e f e r e e was f i n d i n g c l a i m a n t ' s t e s t i m o n y about f u l l 
c o o p e r a t i o n t o be not c r e d i b l e . I n any e v e n t , we a g r e e w i t h what 
we t h i n k t h e R e f e r e e p r o b a b l y u l t i m a t e l y meant: t h a t c l a i m a n t h a s 
some compensable l o s s of g r i p s t r e n g t h , a l t h o u g h i t i s d i f f i c u l t t o 
a s s e s s t h e e x a c t amount o f t h e l o s s on t h i s r e c o r d . 

V i r t u a l l y a l l r e f e r e n c e s i n the m e d i c a l r e p o r t s and i n c l a i m 
a n t ' s t e s t i m o n y t o d i s a b l i n g p a i n a r e l i n k e d t o g r i p s t r e n g t h . As 
t h e R e f e r e e p u t i t : " C l a i m a n t a l s o c o m p l a i n e d of o c c a s i o n a l s h a r p 
p a i n s i n t h e dorsum of t h e hand e s p e c i a l l y p r e c i p i t a t e d by f o r c e f u l 
g r i p . " ( E m p h a s i s added.) We do not doubt t h e e x i s t e n c e o f some 
d i s a b l i n g p a i n , but a p p a r e n t l y most p a i n i s e x p e r i e n c e d when t r y i n g 
t o g r i p w i t h more t h a n a c e r t a i n amount of f o r c e . On t h i s r e c o r d , 
i t would appear t h a t t o i n c r e a s e c l a i m a n t ' s d i s a b i l i t y award 
b e c a u s e of b o t h l o s s of g r i p s t r e n g t h and d i s a b l i n g p a i n would be 
c o m p ensating c l a i m a n t t w i c e f o r what i s b a s i c a l l y t h e same form of 
impai rment. 

We a t t a c h v e r y l i t t l e w eight t o t h e " l o s s of q u i c k n e s s " and 
" l o s s of e n d u r a n c e " f a c t o r s mentioned by t h e R e f e r e e . C l a i m a n t had 
not r e t u r n e d t o work a s a mechanic a t t h e t i m e of the h e a r i n g and 
t h u s t h e r e was l i t t l e e m p i r i c a l b a s i s upon w h i c h t o a s s e s s t h i n g s 
l i k e e n d u r a n c e and q u i c k n e s s . C l a i m a n t had been doing some e n g i n e 
and body work f o r f r i e n d s and n e i g h b o r s out of h i s home. From the 
d e s c r i p t i o n o f t h e s e a c t i v i t i e s i n t he t e s t i m o n y , i t a p p e a r s t o us 
t h a t c l a i m a n t r e t a i n s more tha n 75% u s e of h i s r i g h t hand. 

I t i s e s t a b l i s h e d t h a t l o s s o f motion r e p r e s e n t s 7.25% l o s s 
of u s e . We c o n c l u d e t h a t t h e o t h e r f a c t o r s i n v o l v e d , l o s s of g r i p 
s t r e n g t h , d i s a b l i n g p a i n , l o s s of q u i c k n e s s and l o s s o f endurance, 
e q u a l about t h e same amount of l o s s o f u s e . T h e r e f o r e , c l a i m a n t 
would be more p r o p e r l y compensated w i t h an award f o r 15% l o s s o f 
use o f h i s r i g h t hand. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 8, 1982 i s m o d i f i e d . C l a i m a n t 
i s g r a n t e d c o m p e n s a t i o n f o r 15% l o s s o f use of t h e r i g h t hand. 
T h i s award i s i n l i e u o f t h a t g r a n t e d by t h e R e f e r e e ' s o r d e r . The 
a t t o r n e y ' s f e e s h o u l d be a d j u s t e d a c c o r d i n g l y . 

The r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 

Board Member L e w i s D i s s e n t i n g : 

I r e s p e c t f u l l y d i s s e n t and a f f i r m t h e R e f e r e e ' s o r d e r b e c a u s e , 
l i k e t h e R e f e r e e , I do not f e e l t h a t Dr. Nathan d i d i n c l u d e the 
d i s a b l i n g p a i n o r t h e l o s s of g r i p s t r e n g t h . F o r t h e s e r e a s o n s , I 
would a f f i r m the 25% l o s s of the r i g h t hand and award $150 a s an 
a t t o r n e y ' s f e e on Board r e v i e w . 
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JAMES M. TORNOW, C l a i m a n t 
Emmons, K y l e e t a l . , C l a i m a n t ' s A t t o r n e y s 
W o l f , G r i f f i t h e t a l . , D e f e n s e A t t o r n e y s 

WCB 80-02702 
J a n u a r y 24, 1983 
O r d e r on Revi e w 

Reviewed by the Board en banc. 

C l a i m a n t r e q u e s t s r e v i e w of t h a t p o r t i o n of R e f e r e e S t . 
M a r t i n ' s o r d e r which found t h a t c l a i m a n t ' s September, 1979 
i n d u s t r i a l i n j u r y was no l o n g e r a m a t e r i a l c o n t r i b u t i n g c a u s e of 
c l a i m a n t ' s d i s a b i l i t y or need f o r s u r g e r y a f t e r an i n t e r v e n i n g 
J a n u a r y , 1980 at-home i n j u r y . 

We a f f i r m and adopt the R e f e r e e ' s o r d e r w i t h the f o l l o w i n g 
a d d i t i o n a l comments. I n h i s d e p o s i t i o n , Dr. T s a i e x p r e s s e s 
o p i n i o n s t h a t would s u p p o r t e i t h e r c o n c l u s i o n i n t h i s c a s e . 
However, we f i n d t h a t the b a s i s of Dr. T s a i ' s o p i n i o n s i s e i t h e r 
u n e x p l a i n e d o r , to the l i m i t e d e x t e n t t h a t they a r e e x p l a i n e d , 
t h o s e o p i n i o n s a r e based i n s i g n i f i c a n t p a r t on c l a i m a n t ' s h i s t o r y 
to Dr. T s a i . The R e f e r e e found t h a t c l a i m a n t was not c r e d i b l e 
and, under t h e s e c i r c u m s t a n c e s , we a r e not persuaded by any of the 
v a r i o u s o p i n i o n s t h a t Dr. T s a i e x p r e s s e d . 

The R e f e r e e ' s o r d e r dated March 4, 1982 i s a f f i r m e d . 

Board Member L e w i s D i s s e n t i n g ( I n P a r t ) : 

I r e s p e c t f u l l y d i s s e n t . I would r e v e r s e t h a t p o r t i o n of the 
R e f e r e e ' s o r d e r which a f f i r m e d the employer's d e n i a l of l i a b i l i t y 
f o r c l a i m a n t ' s back s u r g e r y . 

T h e r e i s no doubt i n my mind t h a t the at-home f a l l of J a n u a r y 
8, 1980 was a m a t e r i a l c o n t r i b u t i n g f a c t o r g i v i n g r i s e to the 
sub s e q u e n t back s u r g e r y . However, under G r a b l e v. Weyerhaeuser 
Co., 291 Or 387 ( 1 9 8 1 ) , the f a c t t h a t an o f f - t h e - j o b i n c i d e n t con-
t r i b u t e s i n d e p e n d e n t l y to a c o n d i t i o n i s not d e t e r m i n a t i v e . The 
t e s t of c o m p e n s a b i l i t y i s whether, n o t w i t h s t a n d i n g an o f f - t h e - j o b 
i n c i d e n t , the compensable i n j u r y c o n t i n u e s to be a m a t e r i a l c o n t r i 
b u t i n g f a c t o r , i n t h i s c a s e , to the need f o r s u r g e r y . 

C l a i m a n t ' s t r e a t i n g o r t h o p e d i c surgeon, Dr. T s a i , t e s t i f i e d 
t h a t c l a i m a n t had s c a r r i n g and i n t e r m i t t e n t h e r n i a t i o n on the l e f t 
s i d e of L5-S1 as a r e s i d u a l of t h e compensable i n j u r y . I t i s 
u n q u e s t i o n e d t h a t c l a i m a n t has some, a l b e i t minor, permanent 
impairment a t L5-S1 due to the compensable i n j u r y . I t a l s o a p p e a r s 
from e v i d e n c e t h a t a f t e r being d e c l a r e d m e d i c a l l y s t a t i o n a r y 
f o l l o w i n g the o r i g i n a l i n j u r y , but b e f o r e the J a n u a r y , 1981 at-home 
f a l l , c l a i m a n t e x p e r i e n c e d p a i n r a d i a t i n g i n t o h i s l e f t l e g . As I 
r e a d Dr. T s a i ' s t e s t i m o n y , he i s s a y i n g t h a t a f a l l of the type 
c l a i m a n t e x p e r i e n c e d a t home c o u l d c a u s e a h e r n i a t i o n r e q u i r i n g 
s u r g e r y , but t h a t , because of t he r e s i d u a l weakness and p a r t i a l 
h e r n i a t i o n p r e s e n t i n c l a i m a n t ' s back f o l l o w i n g the compensable 
i n j u r y , i n t h i s p a r t i c u l a r c a s e , the r e s i d u a l s of the i n d u s t r i a l 
i n j u r y were a m a t e r i a l c o n t r i b u t i n g f a c t o r to the need f o r s u r g e r y . 

ORDER 
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I w i l l r e a d i l y concede t h a t c l a i m a n t ' s c r e d i b i l i t y i s 
e x t r e m e l y suspect w i t h r e s p e c t t o h i s t e s t i m o n y and b e h a v i o r a t the 
h e a r i n g c o n c e r n i n g the e x t e n t of h i s permanent d i s a b i l i t y . For 
t h a t reason-, I would a f f i r m the award of 5% unscheduled d i s a b i l i t y 
based s o l e l y on o b j e c t i v e range of motion t e s t s . However, I 
b e l i e v e t h a t t h e h i s t o r y c l a i m a n t gave t o h i s t r e a t i n g p h y s i c i a n on 
the day a f t e r the at-home f a l l i s an a c c u r a t e h i s t o r y . I t seems t o 
me t h a t i f c l a i m a n t were going t o g i v e an i n c o r r e c t h i s t o r y i n 
order t o o b t a i n compensation b e n e f i t s , he would not have r e p o r t e d 
an at-home f a l l . The f a c t t h a t c l a i m a n t i s not a s y m p a t h e t i c per
son because of the manner i n which he att e m p t e d t o exaggerate h i s 
e x t e n t of permanent d i s a b i l i t y does not d e t r a c t from the evidence 
i n d i c a t i n g t h a t h i s compensable i n j u r y was a m a t e r i a l f a c t o r 
c o n t r i b u t i n g t o t h e need f o r s u r g e r y . 

For these reasons, I would a f f i r m the award of permanent d i s 
a b i l i t y , b u t r e v e r s e t h a t p o r t i o n of the Referee's o r d e r a f f i r m i n g 
the d e n i a l of c o m p e n s a b i l i t y of the s u r g e r y . 

************** 
ROBERT D E L E P I N E , C l a i m a n t WCB 81-05413 
Marcy L e s k e l a , C l a i m a n t ' s A t t o r n e y J a n u a r y 25, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members Barnes and F e r r i s . 

C laimant r e q u e s t s reuiew o f Referee Knapp's o r d e r which upheld 
t h e SAIF C o r p o r a t i o n ' s d e n i a l o f a u t h o r i z a t i o n o f low back s u r g e r y , 
a d d i t i o n a l temporary and permanent d i s a b i l i t y compensation and 
p e n a l t i e s and a t t o r n e y ' s fees f o r unreasonably d e l a y i n g acceptance 
or d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . 

The p r i m a r y i s s u e on r e v i e w i n v o l v e s SAIF's r e f u s a l t o a u t h o 
r i z e a s u r g i c a l procedure recommended by Dr. B e r k e l e y , a n e u r o l o g i 
c a l surgeon. At t h e time o f t h e h e a r i n g c l a i m a n t had not s u b m i t t e d 
t o t h e s u r g e r y . Four months a f t e r t h e Referee's o r d e r i s s u e d , the 
s u r g e r y was performed by Dr. B e r k e l e y . Claimant has moved t h e 
Board f o r an o r d e r remanding t h i s case t o t h e Referee f o r c o n s i d e r 
a t i o n o f the o p e r a t i v e r e p o r t and o t h e r m e d i c a l r e p o r t s generated 
as a r e s u l t o f t h e s u r g e r y . The Board d e f e r r e d r u l i n g on c l a i m 
ant's motion f o r remand u n t i l t he t i m e o f r e v i e w and, by an i n t e r i m 
o r d e r , d i r e c t e d c l a i m a n t t o submit copies o f t h e proposed a d d i 
t i o n a l evidence, which has been c o n s i d e r e d s o l e l y f o r t h e purpose 
of d e t e r m i n i n g whether c l a i m a n t ' s motion f o r remand should be 
g r a n t e d , and has not been c o n s i d e r e d as p a r t o f the r e c o r d on 
r e v i e w . 

I 

A m o t i o n f o r remand w i l l be g r a n t e d o n l y upon a showing t h a t 
m a t e r i a l evidence was not o b t a i n a b l e i n the e x e r c i s e o f due 
d i l i g e n c e p r i o r t o a h e a r i n g , or p r i o r t o t h e t i m e t h e e v i d e n t i a r y 
r e c o r d o f a h e a r i n g i s c l o s e d . Ora M. Conley, 34 Van N a t t a 1698 
(1982); Robert A. B a r n e t t , 31 Uan N a t t a 172, ( 1 9 8 1 ) . I n an 
a f f i d a v i t i n s u p p o r t o f c l a i m a n t ' s motion f o r remand, c l a i m a n t ' s 
a t t o r n e y s t a t e s t h a t , a l t h o u g h s u r g i c a l t r e a t m e n t f o r c l a i m a n t ' s 
low back was i n i s s u e a t the h e a r i n g , and Dr. Berkeley's r e p o r t s 
recommending surgery were b e f o r e the Referee, s u r g e r y was 
postponed: 
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" . . . a w a i t i n g the r e f e r e e ' s d e c i s i o n on 
c l a i m a n t ' s r e q u e s t f o r f u r t h e r m e d i c a l 
t r e a t m e n t o f t h e i n j u r y , s p e c i f i c a l l y , 
a u t h o r i z a t i o n t o proceed w i t h s u r g i c a l 
t r e a t m e n t . . . . f i t t h a t t i m e , c l a i m a n t was 
a t t e m p t i n g t o not j e o p a r d i z e the evidence 
r e g a r d i n g t h e n a t u r e of t h e i n i t i a l i n j u r y , 
i t s p r o g r e s s , i t s r e l a t i o n s h i p t o the 
e x i s t i n g symptoms, and t h e degree o f 
permanent d i s a b i l i t y absent s u r g i c a l 
t r e a t m e n t . Claimant was m i n d f u l of SAIF's 
p o t e n t i a l argument t h a t by proceeding w i t h 
t h e s u r g e r y absent a u t h o r i t y t o do so, 
p r i o r t o the h e a r i n g , he was i n t e n t i o n a l l y 
w orsening h i s medical c o n d i t i o n . " 

We f i r s t note t h a t t h i s i s not a s i t u a t i o n i n which, p r i o r t o 
e x a m i n a t i o n by Dr. B e r k e l e y , c l a i m a n t ' s p h y s i c i a n s had f a i l e d t o 
diagnose any o b j e c t i v e cause f o r c l a i m a n t ' s p a i n , as i n Eqqe v. 
Nu-Steel, 57 Or App 327 ( 1 9 8 2 ) , where t h e c o u r t r e v e r s e d t h e 
Board's o r d e r denying remand and s t a t e d : "At the time o f t h e 
h e a r i n g , c l a i m a n t had no reason t o know t h a t f u r t h e r m e d i c a l 
e x a m i n a t i o n would y i e l d a d i f f e r e n t d i a g n o s i s , so t h e r e was no 
b a s i s f o r h i s r e q u e s t i n g postponement or c o n t i n u a t i o n o f t h e 
h e a r i n g . " 57 Or App a t 329. 

We secondly note t h a t , c o n t r a r y t o the i m p l i c a t i o n of the 
a f f i d a v i t s u p p o r t i n g remand, as e a r l y as two months b e f o r e the 
h e a r i n g convened c l a i m a n t s t a t e d t o h i s v o c a t i o n a l r e h a b i l i t a t i o n 
c o u n s e l o r t h a t he i n t e n d e d t o undergo t h e surgery recommended by 
Dr. Berkeley r e g a r d l e s s o f whether or not SAIF would pay 
t h e r e f o r . C l a i m a n t t e s t i f i e d t o the same e f f e c t a t the h e a r i n g . 

T h i r d , we are not persuaded t h a t s u b m i t t i n g t o surgery p r e 
h e a r i n g c o u l d have c r e a t e d any defenses t h a t would not o t h e r w i s e 
e x i s t . "When e l e c t i v e major o r t h o p e d i c or n e u r o l o g i c a l s u r g e r y i s 
recommended, t h e i n s u r e r may r e q u i r e an independent c o n s u l t a t i o n 
w i t h a p h y s i c i a n o f t h e i r c h o i c e . " OAR 436-69-501(2). I f an 
i n s u r e r e x e r c i s e d t h e r i g h t t o an independent m e d i c a l e x a m i n a t i o n , 
i t seems t o us t h a t i t c o u l d not p o s s i b l y have any reasonable 
o b j e c t i o n t o a c l a i m a n t proceeding w i t h s u r g e r y . I f an i n s u r e r 
f a i l e d t o e x e r c i s e t h e r i g h t t o an independent m e d i c a l e x a m i n a t i o n , 
any argument t h a t t h e c l a i m a n t ' s a c t o f proceeding w i t h s u r g e r y 
c r e a t e d some new defense would be s i n g u l a r l y u n p e r s u a s i v e . 

I n sum, we f i n d our r e a s o n i n g i n B a r n e t t and Conley 
d i s p o s i t i v e : 

"We a p p r e c i a t e t h a t the course o f an i n j u r e d 
worker's r e c o v e r y can be p r o t r a c t e d and 
dynamic, w i t h m e d i c a l t r e a t m e n t and 
v o c a t i o n a l t r a i n i n g , e t c . , s t a r t i n g , 
s t o p p i n g and s t a r t i n g a g a i n . I n many cases, 
t h i s dynamic process undoubtedly p r e s e n t s 
t h e p r a c t i c a l problem o f when are m a t t e r s 
s t a b l e enough t o l i t i g a t e d i s p u t e d i s s u e s a t 
a h e a r i n g . The Board expects the p a r t i e s t o 
make t h a t d e c i s i o n . Under c u r r e n t p r a c t i c e , 
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no h e a r i n g i s scheduled u n t i l t h e p a r t i e s 
f i l e an a p p l i c a t i o n t o schedule. Thus, the 
p a r t i e s more t h a n t h e Board now c o n t r o l 
when a h e a r i n g i s h e l d . I n ongoing m e d i c a l 
t r e a t m e n t or v o c a t i o n a l t r a i n i n g s i t u a t i o n s 
— s i t u a t i o n s t h a t f r e q u e n t l y g i v e r i s e t o 
motions t o remand — t h e p a r t i e s should 
decide when they want d i s p u t e d i s s u e s 
r e s o l v e d based on t h e a v a i l a b l e evidence 
and not r e l y oh motions t o remand based on 
subsequently o b t a i n e d evidence as a 

• f a l l b a c k p o s s i b i l i t y . " B a r n e t t , 31 Uan 
N a t t a a t 174. 

" I n an agency t h a t has r e c e i v e d an average 
o f over 1,000 h e a r i n g r e q u e s t s per month 
t h r o u g h t h e f i r s t n i n e months o f t h i s year, 
t h e a l t e r n a t i v e o f a l l o w i n g a t t o r n e y s t o 
prepare f o r h e a r i n g s a f t e r they are 
conducted does a g r e a t e r harm t o a g r e a t e r 
number o f people who must then be f o r c e d t o 
w a i t l o n g e r f o r t h e i r own h e a r i n g s . " 
Conley, 34 Uan N a t t a a t 1701. 

Claimant's m o t i o n f o r remand i s d e n i e d . 

I I 

On t h e m e r i t s , we a f f i r m and adopt t h e Refereee's o r d e r on a l l 
i s s u e s e x c e p t p e n a l t i e s and a t t o r n e y f e e s . 

The Referee d e c l i n e d t o impose a p e n a l t y and a s s o c i a t e d a t t o r 
ney's f e e , as r e q u e s t e d by c l a i m a n t , f o r SAIF's l a t e d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m . We f i n d t h a t Dr. Berkeley's l e t t e r 
r e p o r t o f J u l y 24, 1981, i n d i c a t i n g t h a t c l a i m a n t " i s a t p r e s e n t 
t o t a l l y d i s a b l e d , " c o n s t i t u t e s an a g g r a v a t i o n a p p l i c a t i o n which 
o b l i g a t e d SAIF t o accept or deny w i t h i n 60 days. SAIF f a i l e d t o do 
so, and i n f a c t d i d not deny t h e c l a i m u n t i l October 26, 1981. The 
f a c t t h a t SAIF p r o m p t l y complied w i t h i t s o b l i g a t i o n t o commence 
payment o f i n t e r i m compensation b e n e f i t s does not excuse i t s 
f a i l u r e t o i s s u e a t i m e l y d e n i a l o f t h e a g g r a v a t i o n c l a i m . The 
delay i s u n e x p l a i n e d and u n j u s t i f i e d and, based upon t h e c r i t e r i a 
d i s c u s s e d i n Zelda M. Bahler, 33 Uan N a t t a 478/ 480 ( 1 9 8 1 ) , 
r e v e r s e d on o t h e r grounds, 60 Or App 90 ( 1 9 8 2 ) , c l a i m a n t i s 
e n t i t l e d t o t h e maximum p e n a l t y o f 25%, t o be assessed on the 
i n t e r i m compensation payable between t h e s i x t i e t h day and t h e date 
o f t h e d e n i a l ; an a t t o r n e y ' s f e e i s a l s o a p p r o p r i a t e . Norman J. 
Gibson, 34 Uan N a t t a 1583, 1584 ( 1 9 8 2 ) . 

ORDER 

The Referee's o r d e r dated January 19, 1982 i s r e v e r s e d i n 
p a r t . The SAIF C o r p o r a t i o n i s d i r e c t e d t o pay t o c l a i m a n t , as and 
f o r a p e n a l t y , 25% o f t h e i n t e r i m compensation payable f r o m 
September 25, 1981 t h r o u g h October 25, 1981; and $150 t o c l a i m a n t ' s 
a t t o r n e y as a r e a s o n a b l e a t t o r n e y ' s f e e pursuant t o ORS 656.382(1). 
The remainder o f t h e Referee's o r d e r i s a f f i r m e d . 

* * * * * * * * * * * 
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DAVID S. MATHEWS, C l a i m a n t 
Mai agon & V e l u r e , C l a i m a n t ' s A t t o r n e y s 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 81-06365 
J a n u a r y 25, 1983 
O r d e r on Revi e w 

Reviewed by the Board en banc. 

S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of t h a t p o r t i o n of R e f e r e e 
McCullough's o r d e r which r e v e r s e d S A I F ' s d e n i a l of c l a i m a n t ' s c l a i m 
f o r payment of m e d i c a l e x p e n s e s under ORS 656.245. T h i s c a s e 
p r e s e n t s t h e i s s u e of which of two p o t e n t i a l l y l i a b l e e m p l o y e r s and 
t h e i r r e s p e c t i v e i n s u r e r s i s r e s p o n s i b l e f o r m e d i c a l s e r v i c e s 
f o l l o w i n g s u c c e s s i v e i n j u r i o u s e x p o s u r e e p i s o d e s w i t h d i f f e r e n t 
e m p l o y e r s . 

We adopt the R e f e r e e ' s f i n d i n g s of f a c t , and, w i t h one excep
t i o n noted below, adopt h i s o r d e r . 

I n b r i e f , the f a c t s a r e t h a t c l a i m a n t s u s t a i n e d a low back 
i n j u r y i n F e b r u a r y , 1978 w h i l e employed by G i u s t i n a B r o t h e r s Lumber 
Company, i n s u r e d by S A I F . T h i s c l a i m was a c c e p t e d and p r o c e s s e d 
t o c l o s u r e w i t h an award of time l o s s o n l y . C l a i m a n t s u b s e q u e n t l y 
became employed by C a r o t h e r s S h e e t Metal Co., and i n August, 1978 
he e x p e r i e n c e d low back p a i n s u f f i c i e n t t o c a u s e him t o seek medi
c a l c a r e . C l a i m a n t f i l e d an a g g r a v a t i o n c l a i m w i t h S A I F which was 
d e n i e d by a n o t i c e c o n t a i n i n g the f o l l o w i n g language: 

C l a i m a n t d i d not a p p e a l t h i s d e n i a l but d i d f i l e a new i n j u r y c l a i m 
w i t h C a r o t h e r s S h e e t M e t a l . The 801 form c l a i m a n t s u b m i t t e d t o 
C a r o t h e r s i n d i c a t e s t h a t h i s c l a i m was a c c e p t e d a s a n o n - d i s a b l i n g . 
i n j u r y . C l a i m a n t t e s t i f i e d , however, t h a t n e i t h e r C a r o t h e r s nor 
i t s i n d u s t r i a l i n s u r e r e v e r responded t o h i s c l a i m . 

I n June, 1981 c l a i m a n t e x p e r i e n c e d a n o t h e r i n c i d e n t of back 
p a i n , sought m e d i c a l c a r e and f i l e d a second a g g r a v a t i o n c l a i m , 
which was d e n i e d on t h e ground t h a t t h e a g g r a v a t i o n was r e l a t e d t o 
t h e August, 1978 "new i n j u r y . " C l a i m a n t r e q u e s t e d a h e a r i n g on 
t h a t d e n i a l and a p p a r e n t l y a l s o f i l e d a n o t h e r c l a i m w i t h C a r o t h e r s 
S h e e t M e t a l . I n December, 1981 c l a i m a n t e n t e r e d i n t o a d i s p u t e d 
c l a i m s e t t l e m e n t w i t h C a r o t h e r s S h e e t M e t a l ' s i n s u r e r . 

S A I F c o n t e n d s and t h e R e f e r e e a g r e e d t h a t c l a i m a n t ' s f a i l u r e 
t o a p p e a l i t s d e n i a l of t h e f i r s t a g g r a v a t i o n c l a i m a c t s not o n l y 
a s r e s j u d i c a t a a s t o t h a t a g g r a v a t i o n c l a i m but c o l l a t e r a l l y 
e s t o p s c l a i m a n t from d e n y i n g t h a t he s u s t a i n e d a new i n j u r y w i t h 

" A g g r a v a t i o n i s t h e n a t u r a l worsening of 
the c o n d i t i o n c a u s e d by the i n j u r y w i t h o u t 
a new a c c i d e n t o r i n c i d e n t . 

" I t a p p e a r s t h a t you r e - i n j u r e d your back 
on August 18, 1978. Under the c i r c u m 
s t a n c e s , your r e q u e s t t o reopen your c l a i m 
b e c a u s e of a g g r a v a t i o n i s d e n i e d . T h i s i s 
the p r i m a r y r e a s o n t h a t S A I F must deny 
r e o p e n i n g o f your c l a i m , but t h i s l e t t e r i s 
not t o be c o n s t r u e d a s a w a i v e r of any o t h e r 
grounds f o r d e n i a l . " 



the s u b s e q u e n t employer. The c a s e s c i t e d by t h e R e f e r e e , Gwynn v. 
Wilhelm, 226 Or 606 ( 1 9 6 1 ) , and Buck v. M u e l l e r , 221 Or 271 ( 1 9 6 0 ) , 
a r e a u t h o r i t y f o r t h e p r o p o s i t i o n t h a t t h e p r i n c i p l e o f r e s j u d i 
c a t a a p p l i e s t o t h e e x t e n t t h a t by f a i l i n g t o a p p e a l t h e d e n i a l of 
the f i r s t a g g r a v a t i o n c l a i m , c l a i m a n t i s b a r r e d from l i t i g a t i n g 

..that c l a i m . However, n e i t h e r c a s e c i t e d by t h e R e f e r e e , nor any 
o t h e r j u d i c i a l d e c i s i o n of which we a r e aware, s u p p o r t s t h e propo
s i t i o n t h a t f a i l u r e t o a p p e a l a d e n i a l o p e r a t e s a s an a d m i s s i o n o f 
a l l e g a t i o n s s e t f o r t h by way. of d e f e n s e . 

One p r i o r Board d e c i s i o n does support t h e R e f e r e e ' s a n a l y s i s . 
I n L e w i s T w i s t , 34 Van N a t t a 290 ( 1 9 8 2 ) , we c o n s i d e r e d t h e p o s s i b l e 
s i t u a t i o n s i n which r e s j u d i c a t a might b a r s u c c e s s i v e a g g r a v a t i o n 
c l a i m s . We c o n c l u d e d t h e g e n e r a l r u l e was t h a t r e s j u d i c a t a does 
not b a r s u c c e s s i v e c l a i m s . We a l s o d i s c u s s e d two p o s s i b i l i t i e s 
p r e s e n t i n g e x c e p t i o n a l c i r c u m s t a n c e s i n w h i c h a subsequent a g g r a v a 
t i o n c l a i m might be b a r r e d . 

"As a second i l l u s t r a t i o n of r e s j u d i c a t a 
b a r i n a g g r a v a t i o n l i t i g a t i o n , suppose t h e r e 
were an o r i g i n a l i n j u r y f o l l o w e d by a f i r s t 
a g g r a v a t i o n c l a i m which was d e n i e d f o l l o w e d 
by a second a g g r a v a t i o n c l a i m . I f t h e f i r s t 
a g g r a v a t i o n c l a i m were d e n i e d on the b a s i s 
t h a t t h e c l a i m a n t had s u f f e r e d a new i n t e r 
v e n i n g i n j u r y , t h e n a s we u n d e r s t a n d Crosby 
v. G e n e r a l D i s t r i b u t o r s , 33 Or App 543 
( 1 9 7 8 ) , t h e r e would be no p o s s i b i l i t y of 
a s s e r t i n g any f u r t h e r a g g r a v a t i o n c l a i m s i n 
c o n n e c t i o n w i t h the o r i g i n a l i n j u r y . " .34 
Van N a t t a a t 292-293. 

See a l s o Roger B a l l i n g e r , 34 Van N a t t a 732 ( 1 9 8 2 ) , a s c l a r i f i e d i n 
P a u l G i l l , 34 Van N a t t a 1471 ( 1 9 8 2 ) . 

However, t h e above e x c e r p t from T w i s t i s d i c t a and, i n r e t r o 
s p e c t , a p p e a r s t o have been i l l - a d v i s e d . To t h e e x t e n t t h a t i l l -
a d v i s e d d i c t a needs t o be disavowed, we h e r e b y disavow i t . To t h e 
e x t e n t t h a t B a l l i n g e r and T w i s t p u r p o r t t o s t a n d f o r t h e p r o p o s i 
t i o n t h a t t h e s o l e d e t e r m i n a t i v e f a c t o r i n c a s e s s u c h a s t h e s e i s 
whether t h e most r e c e n t i n j u r y c l a i m h a s been a c c e p t e d a s a new 
i n j u r y ( o r d e n i e d on the b a s i s o f a new i n j u r y ) t o the same body 
p a r t , i r r e s p e c t i v e of an a n a l y s i s whether the most r e c e n t i n j u r y 
c o n t r i b u t e d i n d e p e n d e n t l y t o t h e p r e s e n t c o n d i t i o n , s u c h a p r o p o s i 
t i o n i s i n c o n s i s t e n t w i t h t h e l a s t i n j u r i o u s e x p o s u r e r u l e , W i l l s 
v. B o i s e Cascade Corp., 58 Or App 636 ( 1 9 8 2 ) , N a t i o n a l F a r m e r s ' 
Union I n s u r a n c e v. S c o f i e l d , 54 Or App 804 ( 1 9 8 2 ) , and C rosby v. 
G e n e r a l D i s t r i b u t o r s , 33 Or App 543 ( 1 9 7 8 ) , and i s h e r e b y 
d i s a v o w e d . 

I n s t e a d , t h e q u e s t i o n under t h e c o u r t ' s d e c i s i o n s i n W i l l s , 
S c o f i e l d and Crosby and our p r i o r d e c i s i o n i n P a u l G i l l i s whether 
t h e August, 1978 e p i s o d e c o n t r i b u t e d t o c l a i m a n t ' s s u b s e q u e n t 
d i s a b i l i t y . Based on our r e v i e w of t h e r e c o r d , we a r e c o n v i n c e d 
t h a t t h e August, 1978 e p i s o d e d i d not c o n t r i b u t e m a t e r i a l l y o r 
even s l i g h t l y , t o c l a i m a n t ' s back c o n d i t i o n a s i t e x i s t e d i n June, 
1981. We a g r e e w i t h t h e R e f e r e e t h a t c l a i m a n t ' s back c o n d i t i o n 



g i v i n g r i s e t o t h e a g g r a v a t i o n c l a i m o f 1981 i s t r a c e a b l e s o l e l y 
t o t h e F e b r u a r y , 1978 i n j u r y . Under t h e s e c i r c u m s t a n c e s , SAIF i s 
t h e r e s p o n s i b l e p a r t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 1 1 , 1982 i s a f f i r m e d . C l a i m 
a n t ' s a t t o r n e y i s awarded as arid f o r a r e a s o n a b l e a t t o r n e y ' s f e e 
$300, p a y a b l e by t h e SAIF C o r p o r a t i o n . 

B o a r d Member Ba r n e s D i s s e n t i n g : 

The c h r o n o l o g y o f p e r t i n e n t e v e n t s i n t h i s case i s : 

F e b r u a r y , 1978: C l a i m a n t s u s t a i n e d an i n i t i a l l o w back i n j u r y 
w h i l e i n t h e employ o f G u i s t i n a B r o t h e r s Lumber Company, i n s u r e d by 
SAIF; t h e c l a i m i s a c c e p t e d and c l o s e d w i t h an award o f t i m e l o s s 
f o r t h r e e d a y s . 

A u g u s t , 1978: C l a i m a n t has changed e m p l o y e r s and w h i l e 
w o r k i n g f o r C a r o t h e r s S h e e t M e t a l ( i n s u r e d by M i s s i o n I n s u r a n c e 
Company), e x p e r i e n c e d l o w back p a i n f o r w h i c h he s o u g h t m e d i c a l 
a t t e n t i o n i n Sep t e m b e r , 1978. 

By a p h y s i c i a n ' s r e p o r t d a t e d September 19, 1978, i n d i c a t i n g 
a need f o r f u r t h e r m e d i c a l t r e a t m e n t , c l a i m a n t f i l e s an a g g r a v a t i o n 
c l a i m w i t h SAIF, t h e p h y s i c i a n ' s r e p o r t i n d i c a t i n g an a g g r a v a t i o n 
o f c l a i m a n t ' s F e b r u a r y , 1978 i n j u r y . 

By l e t t e r o f O c t o b e r 27, 1978 SAIF d e n i e s c l a i m a n t ' s " a g g r a v a 
t i o n c l a i m " on t h e b a s i s t h a t c l a i m a n t s u s t a i n e d a new i n j u r y on 
A u g u s t 1 8 , 1978. 

December 8, 1978: C l a i m a n t s u b m i t s an 801 f o r m t o C a r o t h e r s 
S h e e t M e t a l c l a i m i n g a new i n j u r y on A u g u s t 18, 1978. 

December, 1978: The new i n j u r y i s a c c e p t e d by C a r o t h e r s Sheet 
M e t a l ' s i n s u r e r as a n o n - d i s a b l i n g i n j u r y c l a i m . 

I n June o f 1981 c l a i m a n t e x p e r i e n c e s l ow back and l e f t l e y 
p a i n , f o r w h i c h he seeks c h i r o p r a c t i c t r e a t m e n t . The p h y s i c i a n ' s 
r e p o r t i s s u b m i t t e d t o SAIF by an 827 f o r m d a t e d June 16, 1 9 8 1 . 

June 29, 1 9 8 1 : M i s s i o n I n s u r a n c e Company r e c e i v e s a l e t t e r 
f r o m c l a i m a n t ' s a t t o r n e y , i n d i c a t i n g t h e c l a i m a n t ' s i n t e n t t o c l a i m 
an a g g r a v a t i o n o f t h e i n j u r y p r e v i o u s l y a c c e p t e d by M i s s i o n I n s u r 
ance Company i n A u g u s t o f 1978. 

J u l y 9, 1 9 8 1 : SAIF d e n i e s r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
" c l a i m f o r a g g r a v a t i o n " , a l l e g i n g t h e A u g u s t , 1978 i n c i d e n t i n t h e 
employ o f C a r o t h e r s S h e e t M e t a l as t h e i n c i d e n t r e s p o n s i b l e f o r 
c l a i m a n t ' s 1981 back c o n d i t i o n . 

September 2, 1 9 8 1 : M i s s i o n I n s u r a n c e d e n i e d c l a i m a n t ' s 
" a g g r a v a t i o n c l a i m " , a l l e g i n g t h a t c l a i m a n t ' s 1981 m e d i c a l p r o b l e m s 
r e s u l t f r o m t h e e a r l i e r - F e b r u a r y , 1978 i n j u r y w h i l e w o r k i n g f o r 
G i u s t i n a B r o t h e r s Lumber, SAIF's i n s u r e d . 
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I n December of 1981 c l a i m a n t e n t e r s i n t o a d i s p u t e d c l a i m s e t 
t l e m e n t w i t h M i s s i o n I n s u r a n c e Company d i s p u t i n g out t h a t i n s u r e r ' s 
r e s p o n s i b i l i t y f o r "medical and d i s a b i l i t y b e n e f i t s i n r e f e r e n c e t o 
th e o r i g i n a l [August, 1978] or a g g r a v a t i o n / r e - o p e n i n g c l a i m [June, 
1981] o f ' c l a i m a n t ' s a l l e g e d back c o n d i t i o n and any p a i n a l l e g e d l y 
r e l a t e d t h e r e t o which i s s p e c i f i c a l l y denied and c o n t i n u e d t o be 
denied." 

Claimant s u b s e q u e n t l y a s s e r t e d t he c l a i m f o r m e d i c a l s e r v i c e s 
here i n i s s u e . N o t w i t h s t a n d i n g the i n t e r v e n i n g August, 1978 i n j u r y 
a t C a r o t h e r s Sheet Metal and r e s u l t i n g c l a i m accepted by M i s s i o n 
I n s u r a n c e Company, t h e m a j o r i t y h o l d s t h a t c u r r e n t m e d i c a l s e r v i c e s 
are t he r e s p o n s i b i l i t y of SAIF as a consequence of t he February, 
1978 G i u s t i n a B r o t h e r s i n j u r y and c l a i m . I d i s a g r e e f o r t h r e e 
reasons. 

I 

I see no p o l i c y reason, and the m a j o r i t y does not o f f e r any, 
t o o v e r r u l e t h e r e l e v a n t p o r t i o n of Lewis T w i s t , 34 Van N a t t a 290 
( 1 9 8 2 ) . I n T w i s t we di s c u s s e d t he s i t u a t i o n i n which a f i r s t 
a g g r a v a t i o n c l a i m i s denied on the grounds of a new i n t e r v e n i n g 
i n j u r y and then t h e c l a i m a n t a t t e m p t s t o a s s e r t a second aggrava
t i o n c l a i m . Suppose the f i r s t a g g r a v a t i o n d e n i a l was l i t i g a t e d and 
upheld by l i t i g a t i o n order based on a f i n d i n g t h a t t h e c l a i m a n t had 
r e a l l y s u f f e r e d a new i n j u r y t o t h e same body p a r t . S i n c e , by 
d e f i n i t i o n , a new i n j u r y c o n t r i b u t e s t o subsequent d i s a b i l i t y , i t 
seems obvious t o me t h a t such a l i t i g a t i o n order would c u t o f f a l l 
p o s s i b l e f u t u r e r e s p o n s i b i l i t y o f the i n s u r e r a g a i n s t which t he 
a g g r a v a t i o n c l a i m had been a s s e r t e d . To t h a t e x t e n t , a t the very 
l e a s t , I would adhere t o T w i s t . 

I t i s a c l o s e r q u e s t i o n whether an unappealed d e n i a l of an 
- a g g r a v a t i o n c l a i m , denied on t h e b a s i s of a new i n j u r y , s h o u l d be 
accorded t h e same f i n a l i t y as a l i t i g a t i o n order f i n d i n g a new 
i n j u r y . Two c o n s i d e r a t i o n s persuade me t h a t q u e s t i o n s h o u l d be 
answered i n t h e a f f i r m a t i v e . 

F i r s t , we are d e a l i n g w i t h t h e law of i n s u r e r r e s p o n s i b i l i t y , 
a group of " r u l e s of convenience", t h e u t i l i t y of which " l i e s n o t 
i n t h e i r achievement _of i n d i v i d u a l i z e d j u s t i c e but r a t h e r i n t h e i r 
u t i l i t y i n s p r e a d i n g l i a b i l i t y f a i r l y among employers by the law 
of averages and i n r e d u c i n g l i t i g a t i o n . " Bracke v. Baza'r, 293 Or 
239, 248 (1982) (emphasis added). The a d m i t t e d l y " l i t m u s paper" 
approach of Roger R. B a l l i n g e r , 34 Van N a t t a 732 (1982) — t h a t 
t h e i n s u r e r on the r i s k a t t h e time of a second i n d u s t r i a l i n j u r y 
t o t h e same body p a r t i s always r e s p o n s i b l e f o r a l l subsequent 
compensation — c l e a r l y advances t h e goal of r e d u c i n g l i t i g a t i o n , 
and spreads l i a b i l i t y among employers by the law of averages i n a 
manner t h a t I r e g a r d as f a i r . We need o n l y look a t our docket t o 
know t h a t t h e a l t e r n a t i v e of t r y i n g t o weigh t he r e l a t i v e c o n t r i b u 
t i o n o f p r i o r i n j u r i e s t o c u r r e n t d i s a b i l i t y i s c e r t a i n l y n o t 
r e d u c i n g ' l i t i g a t i o n , e s p e c i a l l y when each i n s u r e r i n t h i s k i n d of 
d i s p u t e can u s u a l l y c i t e s u p p o r t i v e p r e c e d e n t . Given t he s t a t e d 
purposes of the law of i n s u r e r r e s p o n s i b i l i t y , when an a g g r a v a t i o n 
c l a i m i s denied on the grounds t h a t the worker s u s t a i n e d a new 
i n j u r y t o t h e same body p a r t , when t h a t d e n i a l i s not appealed, and 
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when t h e a l t e r n a t i v e new i n j u r y c l a i m i s a c c e p t e d , 1 s u g g e s t we 
w o u l d be m i l e s ahead i f we h e l d t h e second e m p l o y e r / i n s u r e r was 
a l w a y s r e s p o n s i b l e f o r a l l s u b s e q u e n t d i s a b i l i t y , c o m p e n s a t i o n , 
m e d i c a l s e r v i c e s , e t c . 

Second, i n c o n c l u d i n g t h a t t h e A u g u s t , 1978 C a r o t h e r s Sheet 
M e t a l / S A I F i n c i d e n t d i d n o t c o n t r i b u t e even s l i g h t l y t o c l a i m a n t ' s 
s u b s e q u e n t d i s a b i l i t y , , t h e m a j o r i t y i s r e a l l y engaged i n a 
c o l l a t e r a l a t t a c k on SAIF's O c t o b e r 27, 1978 d e n i a l w h i c h has l o n g 
s i n c e become f i n a l by o p e r a t i o n o f l a w . I f t h e A u g u s t i n c i d e n t d i d 
n o t c o n t r i b u t e even s l i g h t l y t o c l a i m a n t ' s s u b s e q u e n t d i s a b i l i t y , 
t h e n t h e m a j o r i t y n e c e s s a r i l y c o n c l u d e s t h a t c l a i m a n t had a v a l i d 
a g g r a v a t i o n c l a i m a g a i n s t SAIF a t t h a t t i m e . The m a j o r i t y o f f e r s 
a d i s t i n c t i o n b e t w e e n t h e O c t o b e r , 1978 d e n i a l , w h i c h i s f i n a l , and 
t h e r e a s o n s t a t e d f o r t h a t d e n i a l , w h i c h i s i r r e l e v a n t ; b u t , i n t h e 
c o n t e x t o f t h i s c a s e , t h e d i s t i n c t i o n i s t o o s u b t l e f o r me t o 
comprehend. 

I I 

My s e c o n d a r e a o f d i s a g r e e m e n t w i t h t h e m a j o r i t y i n v o l v e s 
a s s e s s m e n t o f t h e e v i d e n c e i n t h i s c a s e . W i t h o u t e x p l a n a t i o n , t h e 
m a j o r i t y s t a t e s t h a t c l a i m a n t ' s A u g u s t , 1978 i n j u r y " d i d n o t c o n 
t r i b u t e . . . even s l i g h t l y " t o h i s s u b s e q u e n t d i s a b i l i t y and t h a t 
h i s s u b s e q u e n t d i s a b i l i t y " i s t r a c e a b l e s o l e l y t o t h e F e b r u a r y , 
1978 i n j u r y . " I s u b m i t t h a t t h e e v i d e n c e does n o t s u p p o r t t h o s e 
c o n c l u s i o n s . 

I f i n d t h e most r e l e v a n t e v i d e n c e i n E x h i b i t s 17a and 19, t h e 
l a t t e r b e i n g a v i d e o t a p e d e p o s i t i o n o f Dr. Gorman, who t r e a t e d 
c l a i m a n t a f t e r b o t h t h e F e b r u a r y and A u g u s t , 1978 i n j u r i e s . Con
s i d e r i n g t h e s e two e x h i b i t s t o g e t h e r , Dr. Gorman r e p o r t s as 
f o l l o w s . A f t e r t h e F e b r u a r y i n j u r y , Dr. Gorman p r o v i d e d c h i r o p r a c 
t i c t r e a t m e n t a t t w e l v e o f f i c e v i s i t s b e t w e e n March 8 and A p r i l 26. 
C l a i m a n t was m e d i c a l l y s t a t i o n a r y w i t h no p e r m a n e n t d i s a b i l i t y and 
no v/ork r e s t r i c t i o n s i n e a r l y May. C l a i m a n t t h e n r e t u r n e d t o heavy 
l a b o r and was engaged i n heavy l a b o r when r e i n j u r e d i n A u g u s t a t 
C a r o t h e r s . C l a i m a n t d i d n o t seek any a d d i t i o n a l m e d i c a l c a r e 
b e t w e e n A p r i l 26 and t h e r e i n j u r y i n A u g u s t . As o f May, 1978 Dr. 
Gorman r e p o r t s c l a i m a n t had no m u s c l e spasm, d e c r e a s e d m o t i o n o r 
r a d i a t i n g l e g p a i n ; v a r i o u s r e p o r t s s i n c e t h e A u g u s t , 1978 i n j u r y 
r e c i t e a l l o f t h o s e symptoms. When c l a i m a n t r e t u r n e d t o Dr. Gorman 
a f t e r t h e A u g u s t i n j u r y , t h e d o c t o r a d v i s e d h i m t o change t o a j o b 
t h a t d i d ' n o t i n v o l v e heavy p h y s i c a l l a b o r . F i n a l l y , i n what I 
s u g g e s t i s t h e most c o g e n t s i n g l e comment, Dr. Gorman s t a t e s t h a t 
c l a i m a n t ' s c o n d i t i o n m a t e r i a l l y w o r s e n e d a f t e r t h e A u g u s t i n c i d e n t . 

Dr. Gorman's u l t i m a t e o p i n i o n i s t h a t a l l o f c l a i m a n t ' s 
d i s a b i l i t y s i n c e F e b r u a r y o f 1978 i s c a u s a l l y r e l a t e d t o h i s i n j u r y 
a t t h a t t i m e w h i l e w o r k i n g f o r G i u s t i n a B r o t h e r s and a l l s u b s e q u e n t 
p r o b l e m s , i n c l u d i n g t h e A u g u s t , 1978 i n c i d e n t , have been " a g g r a v a 
t i o n s " o f t h a t i n j u r y . However, i n l i t e r a l l y dozens o f cases we 
have n o t e d t h a t d o c t o r s r a r e l y use t h e t e r m " a g g r a v a t i o n " w i t h t h e 
same m e a n i n g t h e w o r d has as a t e r m o f a r t i n w o r k e r s c o m p e n s a t i o n 
l a w . And i n t h i s case i t s h o u l d be f a i r l y o b v i o u s t h a t , as " a g g r a 
v a t i o n " i s used as a t e r m o f a r t , t h e more s p e c i f i c i n f o r m a t i o n 
from n r . fiorman i s i n c o n s i s t e n t w i t h t h e d o c t o r ' s u l t i m a t e o p i n i o n . 



A f t e r t h e e a r l i e r F e b r u a r y i n j u r y , c l a i m a n t r e t u r n e d to heavy work 
w i t h ho impairment, no symptoms and no c o n t i n u i n g m e d i c a l t r e a t 
ment. S i n c e t h e l a t e r August i n j u r y , c l a i m a n t has been unable to 
do heavy work, has e x p e r i e n c e d a v a r i e t y of f a i r l y c h r o n i c symptoms 
and has r e q u i r e d c o n t i n u i n g m e d i c a l t r e a t m e n t , i t i s d i f f i c u l t f o r 
me t o imagine a c a s e i n which i t would be c l e a r e r t h a t a second 
i n j u r y c o n t r i b u t e d a t l e a s t " s l i g h t l y " to a c l a i m a n t ' s s ubsequent 
d i s a b i l i t y ; and I am a t a l o s s i n t h i s c a s e to even guess what 
e v i d e n c e the m a j o r i t y might be r e l y i n g on i n c o n c l u d i n g t h a t the 
second . i n j u r y h e r e d i d not c o n t r i b u t e even s l i g h t l y to c l a i m a n t ' s 
s u b s e q u e n t d i s a b i l i t y . 

J u s t a few days ago, i n another c a s e , we found the second 
i n s u r e r r e s p o n s i b l e f o r s u b s e q u e n t m e d i c a l c a r e on f a c t s t h a t do 
not s u p p o r t t h a t c o n c l u s i o n a s s t r o n g l y as do the f a c t s i n t h i s 
c a s e . Eugene Thomas, WCB Case Nos. 81-07043 and 81-07044, 35 Van 
N a t t a 16 ( J a n u a r y 14, 1983): 

"We h e r e c o n c l u d e t h a t the second i n s u r e r , 
Argonaut I n s u r a n c e , i s the r e s p o n s i b l e 
i n s u r e r because the 1981 i n c i d e n t 
c o n t r i b u t e d a t l e a s t s l i g h t l y to c l a i m a n t ' s 
subsequent d i s a b i l i t y . Although t h e 
c l a i m a n t c o n t i n u e d to s u f f e r i n t e r m i t t e n t 
back and r i g h t l e g p a i n between c l o s u r e of 
t h e E B I c l a i m i n F e b r u a r y , 1979 and the 
March, 1981 i n c i d e n t , h i s p a i n was a t a 
manageable l e v e l i n t h a t he was a b l e to 
p e r f o rm h i s r e g u l a r work, was not l i m i t e d 
t o l i g h t duty, and he d i d not need m e d i c a l 
t r e a t m e n t . He o c c a s i o n a l l y needed t o t a k e 
time o f f from work due to h i s back, but was 
a l w a y s a b l e to r e t u r n i n two or t h r e e d a y s . 
H i s back problem, though not e n t i r e l y 
a s ymptomatic, was r e l a t i v e l y s t a b l e 
t h r o u ghout t h a t p e r i o d . " 

But t h e n , a s I s a i d , each i n s u r e r i n a r e s p o n s i b i l i t y d i s p u t e can 
u s u a l l y c i t e s u p p o r t i v e p r e c e d e n t ; 

I I I 

T h e r e may be an u n a r t i c u l a t e d e x p l a n a t i o n f o r the R e f e r e e ' s 
and t h e m a j o r i t y ' s d e c i s i o n . I f my view of the law or my view of 
the f a c t s p r e v a i l e d , c l a i m a n t would have to look to M i s s i o n I n s u r 
ance Company, t h e i n s u r e r f o r C a r o t h e r s Sheet M e t a l , f o r payment 
of t h e m e d i c a l s e r v i c e s h e r e i n i s s u e . But c l a i m a n t c o u l d not do 
so b e c a u s e of the p r o v i s i o n s of the d i s p u t e d c l a i m s e t t l e m e n t he 
e x e c u t e d w i t h M i s s i o n , which a b s o l v e s M i s s i o n of any f u r t h e r 
r e s p o n s i b i l i t y f o r m e d i c a l t r e a t m e n t f o r c l a i m a n t ' s back c o n d i t i o n . 
So, s i n c e S A I F i s t he o n l y i n d u s t r i a l i n s u r e r w i t h any p o t e n t i a l 
e x p o s u r e , p e r h a p s i t seems e q u i t a b l e a t some l e v e l of c o n s c i o u s n e s s 
to make SAIF p r o v i d e c o n t i n u i n g m e d i c a l t r e a t m e n t . 

I a s s e s s the e q u i t i e s d i f f e r e n t l y . The d i s p u t e d c l a i m s e t t l e 
ment c l a i m a n t s i g n e d w i t h M i s s i o n I n s u r a n c e r e c i t e s : 

" C l a i m a n t contends and m a i n t a i n s t h a t h i s 



c l a i m f o r workers compensation b e n e f i t s f o r 
h i s a l l e g e d back c o n d i t i o n and the r a d i a t i o n 
of p a i n as a- r e s u l t t h e r e o f i s due t o h i s 
employment w i t h Carothers Sheet Metal on 
August 18, 1978 f o r a c t i v i t i e s performed 
p r e v i o u s t h e r e t o or t h e r e a f t e r , t h a t s a i d 
c l a i m was t i m e l y r e p o r t e d and t h a t h i s 
pr e s e n t c o n d i t i o n i s a r e s u l t of h i s 
employment w i t h C a r o t h e r s Sheet Metal such 
t h a t h i s c l a i m ( s ) are compensable under t h e 
workers compensation law of the S t a t e o f 
Oregon." 

Claimant a s s e r t e d t h a t p o s i t i o n and o b t a i n e d almost $3,500 from 
M i s s i o n . Now the Referee and the Board m a j o r i t y i n t h i s case have 
p e r m i t t e d c l a i m a n t t o a s s e r t t h e exact o p p o s i t e p o s i t i o n — t h a t 
h i s c o n d i t i o n i s August, 1978 was r e a l l y an a g g r a v a t i o n of h i s 
February, 1978 i n j u r y — i n order t o o b t a i n medical b e n e f i t s from 
SAIF. 

Both t h i s Board and the Court of Appeals have r u l e d t h a t a 
d i s p u t e d c l a i m s e t t l e m e n t w i t h one i n s u r e r i s not v a l i d when the 
o n l y i s s u e i s which of two i n s u r e r s i s r e s p o n s i b l e . Robert 
D e G r a f f , 29 Van N a t t a 893 ( 1 9 8 0 ) , a f f ' d i n p a r t , r e v ' d i n p a r t , J . 
C. Compton Co. v. DeGraff, 52 Or App 317 ( 1 9 8 1 ) , m o d i f i e d on 
r e c o n s i d e r a t i o n 62 Or App 1023 (1981). When the c l a i m a n t i n t h i s 
case e n t e r e d i n t o a d i s p u t e d c l a i m s e t t l e m e n t w i t h M i s s i o n , he was 
i n a s i t u a t i o n i n which t he o n l y i s s u e was i n s u r e r r e s p o n s i b i l i t y . 
But we need not go so f a r as t o i n v a l i d a t e the d i s p u t e d c l a i m a n t 
s e t t l e m e n t ( i n d e e d , I doubt t h a t we c o u l d because M i s s i o n i s n ot a 
p a r t y t o t h i s p r o c e e d i n g ) . Nor need we go so f a r as t o say t h a t 
c l a i m a n t cannot now a s s e r t a p o s i t i o n a g a i n s t SAIF t h a t i s i n c o n 
s i s t e n t w i t h t h e p o s i t i o n he a s s e r t e d a g a i n s t M i s s i o n . A l l t h a t 
we need say i s t h a t t h e e q u i t i e s do n ot compel f i n d i n g a way t o 
conclude t h a t c l a i m a n t ' s d i s a b i l i t y i s " t r a c e a b l e s o l e l y " t o h i s 
Febr u a r y , 1978 i n j u r y . 

For t h e f o r e g o i n g reasons, I would r e v e r s e the Referee's order 
and, t h e r e f o r e , r e s p e c t f u l l y d i s s e n t . 

Reviewed by Board Members Lewis and F e r r i s . 

C laimant r e q u e s t s review of Referee Leahy's order which 
awarded c l a i m a n t 55% unscheduled permanent d i s a b i l i t y . Claimant 
contends he i s e n t i t l e d t o a g r e a t e r award of permanent d i s a b i l i t y . 
I n i t s b r i e f , t h e i n s u r e r contends t h a t the D e t e r m i n a t i o n Order 
award o f 40% d i s a b i l i t y s h o u l d be r e i n s t a t e d . 

We adopt t he Referee's f i n d i n g s of f a c t and a f f i r m h i s order 
w i t h t h e f o l l o w i n g comments. 

I n d i s c u s s i n g the l a b o r market f i n d i n g s f a c t o r of the d i s a b i l 
i t y e v a l u a t i o n r u l e s (OAR 436-65-600 e t s e q ) , t h e Referee s t a t e d : 

JOHN L. PRIAN, Claimant 
Welch, Bruun & Green, Claimant's Attorneys 
SAIF Corp Legal, Defense Attorney 

WCB 81-09695 
January 25, 1983 
Order on Review 
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"Lakeview i s a o n e - i n d u s t r y town t o which 
c l a i m a n t has not been r e t u r n e d t o h i s 
r e g u l a r o c c u p a t i o n [ s i c ] . Even i n normal 
times c l a i m a n t would f i n d a t l e a s t a 
moderate r e s t r i c t i o n i n openings." 

He went on t o a s s i g n a p o s i t i v e v a l u e r a t h e r than t h e n e g a t i v e 
v a l u e a s s i g n e d by the E v a l u a t i o n D i v i s i o n . 

I n t h e c o n t e x t of a permanent, t o t a l d i s a b i l i t y case wh e r e i n 
t h e work search r e q u i r e m e n t of ORS 656.206(3) was a t i s s u e , we 
i n d i c a t e d t h a t a c l a i m a n t i n a s m a l l , remote, o n e - i n d u s t r y town 
has an o b l i g a t i o n t o seek work o u t s i d e t h a t community. Raymond 
Orsborn, 34 Van N a t t a 576 ( 1 9 8 2 ) . That h o l d i n g i s a v a r i a t i o n of 
t h e g e n e r a l p r i n c i p l e t h a t d i s a b i l i t y r a t i n g i s based upon the 
i n a b i l i t y t o f i n d and r e t a i n employment i n the broad range of occu
p a t i o n s e x i s t i n g i n a h y p o t h e t i c a l l y normal l a b o r market. OAR 
436-65-608, 2 Larson, Workmen's Compensation Law, §57.51, Ford v. 
SAIF, 7 Or App 549, 552 ( 1 9 7 2 ) . See a l s o d i c t a i n H a r r i s v. SAIF, 1, 
292 Or 683, 695 (1982) and Wilson v. Weyerhaeuser Co., 30 Or App 
403, 408-409 ( 1 9 7 7 ) . But see D e n t l e y v. SAIF, 38 Or App 473, 478 

( 1 9 7 9 ) , which r e f e r s t o " e m p l o y a b i l i t y i n the c u r r e n t l a b o r 
market" (emphasis added). The f a c t t h a t an i n j u r e d worker l i v e s 
i n a community w i t h a s m a l l e r number of p o t e n t i a l o c c u p a t i o n s o n l y 
bespeaks t h a t t h e worker may have t o seek work o u t s i d e h i s 
community and be w i l l i n g t o r e l o c a t e , i f necessary, t o f i n d 
s u i t a b l e work. I t does not i n d i c a t e t h a t the worker i s more 
d i s a b l e d t h a n a worker l i v i n g i n a densely p o p u l a t e d p a r t of t h e 
s t a t e . 

A d d i t i o n a l l y , the r e c e s s i o n Oregon's economy has e x p e r i e n c e d 
over a p e r i o d of the l a s t s e v e r a l years g i v e s cause t o wonder what 
"normal" may mean i n t h e phrase " h y p o t h e t i c a l l y normal l a b o r 
market." However, i n t h e absence of evidence t o t h e c o n t r a r y , we 
assume t h a t the r e l a t i v e d i s t r i b u t i o n of s e d e n t a r y , l i g h t , medium, 
e t c . j o bs remains the same. I t f o l l o w s t h a t t h e s t a t i s t i c a l i n f o r 
m a tion c o n t r i b u t i n g t o the l a b o r market f i n d i n g s f a c t o r (see the 
supplementary g u i d e l i n e s t o OAR 436-65-608) remains v a l i d r e g a r d 
l e s s of p e r i o d i c economic booms and r e c e s s i o n s . 

The employer contends t h a t t h e medical r e p o r t s by independent 
examining p h y s i c i a n s p r e d a t i n g c l a i m a n t ' s l a s t s u r g e r y s h o u l d be 
d i s r e g a r d e d because the l a s t s u r g e r y r e s u l t e d i n s u b s t a n t i a l 
improvement i n c l a i m a n t ' s c o n d i t i o n . The r e c o r d i n d i c a t e s t h a t the 
l a s t s u r g e r y s u b s t a n t i a l l y improved c l a i m a n t ' s l e g problem (and may 
w e l l have o b v i a t e d an award of scheduled d i s a b i l i t y f o r t h a t l e g ) , 
but i t d i d n o t h i n g t o r e l i e v e c l a i m a n t of h i s low back d i s a b i l i t y . 
C o n s i d e r i n g t h e number of s u r g e r i e s c l a i m a n t has undergone t o g e t h e r 
w i t h t h e r e s u l t i n g l o s s of range of m o t i o n , l o s s of stamina and 
d i s a b l i n g p a i n , we f i n d g r e a t e r impairment than t h a t a l l o w e d by the 
E v a l u a t i o n D i v i s i o n and t h e Referee. 

I n summary, we f i n d g r e a t e r impairment than t h a t a l l o w e d by 
t h e R e f e r e e , b u t we a l s o f i n d t h a t t h e Referee e r r e d i n t h e number 

. of p o i n t s he assigned i n the i a b o r market f i n d i n g s area. These 
e r r o r s o f f s e t each o t h e r . A p p l y i n g the d i s a b i l i t y e v a l u a t i o n 
r u l e s , i n c l u d i n g the f o r m u l a t h a t takes i n t o account n e g a t i v e 
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f a c t o r s , we c o n c l u d e t h a t t h e R e f e r e e ' s award a c c u r a t e l y r e f l e c t s 
c l a i m a n t ' s l o s s of wage e a r n i n g c a p a c i t y due t o the i n d u s t r i a l 
i n j u r y . 

ORDER 

The R e f e r e e ' s order dated A p r i l 12, 1982 i s a f f i r m e d . 

MICHAEL A. RATLIF.F, Claimant WCB 81-10580 
Emmons, Kyle e t a l . , Claimant's Attorneys January 25, 1983 
SAIF Corp Legal, Defense Attorney Order on Review 
Reviewed by Board Members F e r r i s and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e N i c h o l s * o r d e r 
which r e v e r s e d i t s d e n i a l o f a c l a i m f o r a g g r a v a t i o n o f a 1978 
i n j u r y and awarded c l a i m a n t ' s a t t o r n e y a r e a s o n a b l e a t t o r n e y ' s f e e . 
R e l y i n g upon the r u l e o f r e s j u d i c a t a , S A I F a s s e r t s t h a t c l a i m a n t ' s 
p r e s e n t a g g r a v a t i o n c l a i m i s b a r r e d by a J u l y , 1980 R e f e r e e ' s o r d e r 
f i n d i n g t h a t i n August, 1979 c l a i m a n t s u s t a i n e d a n o n - i n d u s t r i a l 
i n t e r v e n i n g i n c i d e n t , t h e consequences of which were not the 
r e s p o n s i b i l i t y o f S A I F . 

C l a i m a n t was o r i g i n a l l y i n j u r e d i n December, 1978, s u s t a i n i n g 
a low back s t r a i n f o r which he was h o s p i t a l i z e d . That c l a i m was 
a c c e p t e d and c l a i m a n t r e c e i v e d c o n s e r v a t i v e t r e a t m e n t . A s u b s e 
quent myelogram r e v e a l e d a s l i g h t d e f e c t a t the L5-S1 l e v e l on the 
l e f t , but t h e r e was no c l i n i c a l e v i d e n c e of l e f t S I r a d i c u l a r 
i r r i t a t i o n . A D e t e r m i n a t i o n Order i s s u e d i n J u l y , 1979 awarded 
c l a i m a n t 5% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . 

On August 3, 1979 c l a i m a n t t r i p p e d o v e r a dog and f e l l b a c k 
wards, l a n d i n g on h i s hands and b u t t o c k s . C l a i m a n t t h e r e a f t e r 
f i l e d an a g g r a v a t i o n c l a i m , which was d e n i e d by S A I F a s a new 
i n t e r v e n i n g i n j u r y . C l a i m a n t r e q u e s t e d a h e a r i n g and t h e R e f e r e e 
found t h a t , a l t h o u g h c l a i m a n t ' s o r i g i n a l i n j u r y may have c o n t r i 
buted t o h i s back c o n d i t i o n i n August, 1979, c l a i m a n t ' s t r i p o v e r 
t h e dog c o n s t i t u t e d an independent i n j u r y t h a t worsened h i s c o n d i 
t i o n , r e s u l t i n g i n d i s a b i l i t y and t h e need f o r m e d i c a l s e r v i c e s . 
The R e f e r e e a l s o i n c r e a s e d c l a i m a n t ' s u n s c h e d u l e d permanent 
d i s a b i l i t y award t o 30% on r e v i e w of the J u l y , 1979 D e t e r m i n a t i o n 
O r d e r . C l a i m a n t r e q u e s t e d r e v i e w of the R e f e r e e ' s o r d e r , w h i c h 
was a f f i r m e d by t h e Board. Mike A. R a t l i f f , 30 Van N a t t a 814 
( 1 9 8 1 ) . 

C l a i m a n t r e c e i v e d t r e a t m e n t f o r low back p a i n i n March, 1981 
w h i l e l i v i n g i n A r i z o n a . S A I F r e f u s e d payment f o r t h i s t r e a t m e n t , 
n o t i f y i n g t h e p h y s i c i a n of c l a i m a n t ' s i n t e r v e n i n g i n c i d e n t , t o 
which t h e y - a t t r i b u t e d t h e need f o r t r e a t m e n t . No f o r m a l d e n i a l 
was i s s u e d a t t h a t t i m e . 

The c l a i m a n t was h o s p i t a l i z e d i n Oregon i n August, 1981 w i t h 
c o m p l a i n t s of low back p a i n . He was a d m i t t e d f o r bed r e s t and 
t r a c t i o n and d i s c h a r g e d a f t e r one week, w i t h minimal improvement. 
C l a i m a n t was a g a i n h o s p i t a l i z e d i n October, 1981 f o r f o u r d a y s , 
r e c e i v i n g f u r t h e r c o n s e r v a t i v e t r e a t m e n t . C l a i m a n t ' s a t t o r n e y 
t h e r e a f t e r f i l e d an a g g r a v a t i o n c l a i m i n c l a i m a n t ' s b e h a l f . T h i s 
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c l a i m was d e n i e d by S A I F b a s e d upon t h e i n t e r v e n i n g , n o n - i n d u s t r i a l 
i n c i d e n t i n August, 1979. 

I n r e l i a n c e upon G r a b l e v. Weyerhaeuser Company, 291 Or 387 
( 1 9 8 1 ) , t h e R e f e r e e d e t e r m i n e d t h a t c l a i m a n t had proven a compen
s a b l e w o r s e n i n g of h i s 1978 i n d u s t r i a l i n j u r y . The R e f e r e e 
c o n s i d e r e d t h e p r i o r a d j u d i c a t i o n of t h e August, 1979 i n c i d e n t i n 
r e l a t i o n t o t he m e d i c a l e v i d e n c e o f c l a i m a n t ' s more r e c e n t c o n d i 
t i o n , c o n c l u d i n g t h a t c l a i m a n t ' s 1978 i n d u s t r i a l i n j u r y remained a 
m a t e r i a l c o n t r i b u t i n g c a u s e of t h e c l a i m a n t ' s c o n d i t i o n : 

"The dog f a l l i n c i d e n t was found a t t h e 
p r e v i o u s h e a r i n g t o be an i n t e r v e n i n g 
i n c i d e n t f o r which t h e r e was need of m e d i c a l 
t r e a t m e n t . There i s not, however, m e d i c a l 
e v i d e n c e t h a t t h e dog f a l l i n c i d e n t r e s u l t e d 
i n permanent d i s a b i l i t y nor t h a t i t became 
t h e m a t e r i a l f a c t o r c a u s i n g the c l a i m a n t ' s 
d e t e r i o r a t i o n . * * * T h e r e i s no . . . 
m e d i c a l e v i d e n c e i n t h e f i l e t o s u p p o r t 
S A I F ' s c o n t e n t i o n t h a t t h e dog f a l l 
a b s o l v e s them from any f u r t h e r r e s p o n s i 
b i l i t y i n t h i s m a t t e r . . ." 

On r e v i e w , S A I F c o n t e n d s t h a t t h e R e f e r e e e r r e d by f a i l i n g t o 
p r o p e r l y c o n s i d e r the r e s j u d i c a t a e f f e c t of t he a d j u d i c a t i o n o f 
c l a i m a n t ' s 1979 a g g r a v a t i o n c l a i m . S A I F r e l i e s upon t h e Board's 
o r d e r i n L e w i s T w i s t , 34 Van N a t t a 290 ( 1 9 8 2 ) , and, p a r t i c u l a r l y , 
the f o l l o w i n g p a s s a g e : 

"As a second i l l u s t r a t i o n o f r e s j u d i c a t a 
b a r i n a g g r a v a t i o n l i t i g a t i o n , suppose t h e r e 
were an o r i g i n a l i n j u r y f o l l o w e d by a f i r s t 
a g g r a v a t i o n c l a i m which was d e n i e d f o l l o w e d 
by a second a g g r a v a t i o n c l a i m . I f t h e f i r s t 
a g g r a v a t i o n c l a i m were d e n i e d on the b a s i s 
t h a t the c l a i m a n t had s u f f e r e d a new 
i n t e r v e n i n g i n j u r y , t h e n a s we u n d e r s t a n d 
Crosby v. G e n e r a l D i s t r i b u t o r s , 3 3 Or App 
543 ( 1 9 7 8 ) , t h e r e would be no p o s s i b i l i t y 
of a s s e r t i n g any f u r t h e r a g g r a v a t i o n c l a i m s 
i n c o n n e c t i o n w i t h the o r i g i n a l i n j u r y . " 
34 Van N a t t a a t 292-293. 

The p r i o r a d j u d i c a t i o n e s t a b l i s h e s t h a t i n August, 1979 c l a i m 
an t s u s t a i n e d an i n t e r v e n i n g n o n - i n d u s t r i a l i n j u r y . S A I F c o n t e n d s 
t h a t , a s a m a t t e r of law, t h a t d e t e r m i n a t i o n f o r e v e r b a r s c l a i m a n t 
from f i l i n g t h i s , or any f u t u r e , a g g r a v a t i o n c l a i m . 

Assuming, arguendo, t h a t t h i s language from T w i s t i s a p p l i 
c a b l e t o the i s s u e p r e s e n t e d i n t h i s c a s e , which we doubt, we have 
diavowed t h i s p o r t i o n of our o r d e r i n Twi s t i n David S. Mathews, 
WCB Case No. 81-06365, 35 Van N a t t a 75 f d e c i d e d t h i s d a t e ) . 
S A I F ' s argument b a s e d t h e r e o n , t h e r e r o r e , f a i l s . 

Having d e c i d e d t h a t c l a i m a n t i s not b a r r e d from f i l i n g t h e 
p r e s e n t a g g r a v a t i o n c l a i m b e c a u s e of the u n f a v o r a b l e a d j u d i c a t i o n 
of h i s e a r l i e r a g g r a v a t i o n c l a i m , we must d e c i d e whether c l a i m a n t ' s 
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compensable c o n d i t i o n h as worsened s i n c e h i s l a s t award or a r r a n g e 
ment of compensation. ORS 656.273. The l a s t award of compensation 
was the R e f e r e e ' s o r d e r of J u l y 30, 1980 which awarded c l a i m a n t 
30% u n s c h e d u l e d low back d i s a b i l i t y . We a g r e e w i t h the R e f e r e e ' s 
f i n d i n g s - t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n i s c a u s a l l y r e l a t e d t o 
h i s o r i g i n a l i n d u s t r i a l i n j u r y . 'Claimant's t r e a t i n g p h y s i c i a n 
t e s t i f i e d t h a t c l a i m a n t ' s back c o n d i t i o n has c o n t i n u e d t o d e t e r i o 
r a t e s i n c e h i s 1978 i n j u r y , and t h a t t h e p r o g r e s s i o n of c l a i m a n t ' s 
low back c o n d i t i o n i s t y p i c a l of i n d i v i d u a l s who s u s t a i n an i n j u r y 
of t h i s n a t u r e . The m e d i c a l " e v i d e n c e i s t h a t c l a i m a n t ' s . 1 9 7 8 
i n d u s t r i a l i n j u r y i s a m a t e r i a l c o n t r i b u t i n g c a u s e of the p r o g r e s 
s i v e d e t e r i o r a t i o n i n c l a i m a n t ' s c o n d i t i o n s i n c e J u l y , 1980. T h i s 
e v i d e n c e i s u n c o n t r o v e r t e d . A c c o r d i n g l y , we a f f i r m t h e R e f e r e e ' s 
f i n d i n g t h a t c l a i m a n t ' s a g g r a v a t i o n c l a i m i s compensable. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 28, 1981 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $450 a s a r e a s o n a b l e a t t o r n e y ' s f e e 
on Board r e v i e w , p a y a b l e by the SAIF C o r p o r a t i o n . 

LLOYD E. BRISTER, Claimant Own Motion 82-0247M 
Hansen & Wobbrock, Claimant's Attorneys January 27, 1983 
SAIF Corp Legal, Defense Attorney Own Motion Order 
C l a i m a n t , by and through h i s a t t o r n e y , has r e q u e s t e d t h e 

Board e x e r c i s e i t s own motion a u t h o r i t y p u r s u a n t t o ORS 656.278 
and reopen h i s c l a i m f o r an a l l e g e d worsened c o n d i t i o n r e l a t e d t o 
h i s A p r i l 19, 1974 i n d u s t r i a l i n j u r y . The B o a r d , by o r d e r o f 
October 8, 1982, r e f e r r e d the own m o t i o n r e q u e s t t o t h e H e a r i n g s 
D i v i s i o n t o be h e a r d i n c o n s o l i d a t i o n w i t h WCB Case No. 82-07570. 

H e a r i n g was h e l d by R e f e r e e W i l l i a m s on O c t o b e r 12, 1982. 
R e f e r e e W i l l i a m s has recommended t o the Board t h a t c l a i m a n t ' s 
c l a i m f o r a p s y c h o l o g i c a l c o n d i t i o n not be reopened a s i t w o u l d , 
i n h i s o p i n i o n , "work t o the c l a i m a n t ' s u l t i m a t e d i s a d v a n t a g e . " 
T h i s o p i n i o n was based on a r e p o r t by Dr. A l i c e Shannon, a 
p s y c h i a t r i s t . 

The Board has t h o r o u g h l y r e v i e w e d the e x h i b i t s , the 
t r a n s c r i p t of the h e a r i n g , and the " b r i e f s " f i l e d by t h e p a r t i e s 
i n v o l v e d . We note, f i r s t , t h a t c l a i m a n t ' s back c o n d i t i o n r e m a i n s 
s t a t i o n a r y (based on a preponderance o f t h e e v i d e n c e b e f o r e u s ) . 
The s o l e q u e s t i o n r e m a i n i n g i s whether c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n has worsened and whether h i s c l a i m s h o u l d be r e o p e n e d . 

The c o n s e n s u s of the m e d i c a l o p i n i o n i s t h a t c l a i m a n t ' s 
p s y c h o l o g i c a l c o n d i t i o n has worsened. The m a j o r i t y o f t h e d o c t o r s 
i n v o l v e d appear t o be i m p r e s s e d w i t h the p r o g r e s s b e i n g made and 
the improvement i n c l a i m a n t ' s a t t i t u d e a b o u t r e t u r n i n g t o w o r k . 
C l a i m a n t h a s been i n c o n t a c t w i t h a r e h a b i l i t a t i o n c o u n s e l o r who 
commented on c l a i m a n t ' s d e s i r e t o become a p r o d u c t i v e i n d i v i d u a l 
a g a i n . A f t e r thorough c o n s i d e r a t i o n o f the e v i d e n c e , the B o a r d i s 
p e r s u a d e d t h a t , i n t h i s p a r t i c u l a r c a s e , t h e R e f e r e e ' s 
recommendation would be the most advantageous way t o p r o c e e d . 
C l a i m a n t ' s m e d i c a l e x p e n s e s ( i n c l u d i n g p s y c h o l o g i c a l c a r e ) w i l l 
c o n t i n u e t o be p a i d under ORS 656.245. However, c l a i m a n t ' s 
r e q u e s t f o r own motion r e o p e n i n g s h o u l d be d e n i e d . 

I T I S SO ORDERED. * * * * * * * * * * * * 
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BONNIE J. CHYTKA, Claimant WCB 79-08055 
Emmons, Kyle et a l . , Claimant's Attorneys January 28, 1983 
SAIF Corp Legal, Defense Attorney Order on Review 
Reviewed by Board Members Le.wis and F e r r i s . 

The i n s u r e r h a s r e q u e s t e d r e v i e w of R e f e r e e F o s t e r ' s o r d e r 
which r e v e r s e d i t s d e n i a l of c l a i m a n t ' s May, 1979 a g g r a v a t i o n 
c l a i m . The s o l e i s s u e i s the c o m p e n s a b i l i t y of t h a t a g g r a v a t i o n 
c l a i m . 

We a f f i r m and adopt the R e f e r e e ' s f i n d i n g s of f a c t and c o n c l u 
s i o n , s u b j e c t to the f o l l o w i n g comments. 

T h i s c l a i m i n v o l v e s a 1960 i n d u s t r i a l i n j u r y to c l a i m a n t ' s low 
back f o l l o w e d by two back s u r g e r i e s i n the e a r l y 1960's. C l a i m a n t 
f i l e d a low back i n j u r y c l a i m i n 1973 and another i n 1975. A l l 
t h r e e of t h e s e c l a i m s were based on i n c i d e n t s o c c u r r i n g i n t he 
c o u r s e of c l a i m a n t ' s employment as a j a n i t o r f o r the employer 
s c h o o l d i s t r i c t . The l a t t e r two c l a i m s were t r e a t e d as new 
i n j u r i e s and p r o c e s s e d to c l o s u r e as s u c h . P u r s u a n t to De t e r m i n a 
t i o n O r d e r s a r i s i n g from the 1960 and 1973 c l a i m s , c l a i m a n t was 
awarded 40% un s c h e d u l e d d i s a b i l i t y . The 1975 c l a i m was c l o s e d i n 
Se'ptember, 1976 w i t h no award of permanent d i s a b i l i t y . The c u r r e n t 
l i t i g a t i o n a r i s e s from an a g g r a v a t i o n c l a i m f i l e d i n May, 1979. 

The u l t i m a t e i s s u e i s the c o m p e n s a b i l i t y of t h a t a g g r a v a t i o n 
c l a i m . However, the i n s u r e r has r a i s e d an i s s u e t h a t c o u l d be 
d i s p o s i t i v e of the a g g r a v a t i o n i s s u e based upon the " d i s c o v e r y " of 
e v i d e n c e of an o f f - t h e - j o b i n c i d e n t s u g g e s t i n g t h a t the 1973 c l a i m 
may have been f r a u d u l e n t o r , a t the v e r y l e a s t , t h a t the 
o f f - t h e - j o b i n c i d e n t c o n s t i t u t e d an independent and s u p e r c e d i n g 
c a u s e of c l a i m a n t ' s c o n d i t i o n . 

The e v i d e n c e i n q u e s t i o n was " d i s c o v e r e d " i n the c o u r s e of 
dep o s i n g c l a i m a n t ' s t r e a t i n g p h y s i c i a n on the i s s u e of whether 
t h e r e had been a worsening of c l a i m a n t ' s c o n d i t i o n s i n c e the l a s t 
arrangement of compensation i n 1976. The p h y s i c i a n ' s c h a r t n o t e s 
dated the day a f t e r the a l l e g e d 1973 i n d u s t r i a l i n c i d e n t c o n t a i n 

.i e n t r y r e a d i n g , "She t r i p p e d over c a t s and f e l l down the back 
p o r c h . " The e n t r y was made a p p a r e n t l y b e f o r e the p h y s i c i a n ' s 
e x a m i n a t i o n of c l a i m a n t , by the p h y s i c i a n ' s n u r s e . C l a i m a n t t e s t i 
f i e d t h a t on the day i n q u e s t i o n she had i n j u r e d h e r s e l f a t work 
l i f t i n g benches and c l e a n i n g under them, t h a t she drove h e r s e l f 
home i n g r e a t p a i n and t h a t as she went up the s t e p s to her house 
she stumbled over a c a t and went down but d i d not f a l l o f f the 
p o r c h . Based on t h i s i n f o r m a t i o n , i n i t s c l o s i n g argument b e f o r e 
the R e f e r e e , the i n s u r e r s u g g e s t e d t h a t the p r e v i o u s l y a c c e p t e d 
1973 and 1975 c l a i m s were not compensable because of t h i s i n t e r 
v e n i n g , o f f - t h e - j o b i n c i d e n t . I n i t s b r i e f on Board r e v i e w , the 
i n s u r e r p u r p o r t s to f o r m a l l y deny c o m p e n s a b i l i t y of the 1973 and 
1975 c l a i m s . 

We d e c l i n e to c o n s i d e r the i n s u r e r ' s a ttempt f o r the f i r s t 
time on Board r e v i e w to deny the c o m p e n s a b i l i t y of the 1973 and 
1975 c l a i m s . These i s s u e s were not r a i s e d p r i o r to the h e a r i n g , 
d e s p i t e ample time on the i n s u r e r ' s p a r t to do s o . The p u r p o r t e d 
d e n i a l s do not comply w i t h the r e q u i r e m e n t s of ORS 656.262(7) and 
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OAR 4 3 6 - 5 4 - 3 0 5 ( 3 ) , nor d i d the p a r t i e s s t i p u l a t e a t h e a r i n g t h a t 
t h e s e i s s u e s c o u l d be l i t i g a t e d n o t w i t h s t a n d i n g the absence of a 
f o r m a l , more t i m e l y d e n i a l . The i s s u e framed by the p a r t i e s a t 
the h e a r i n g was the c o m p e n s a b i l i t y of c l a i m a n t ' s 1979 a g g r a v a t i o n 
c l a i m ; no mention was made a t t h a t time c o n c e r n i n g c o m p e n s a b i l i t y 
of the 1973 and 1975 c l a i m s . Although we may have the a u t h o r i t y 
to r e a c h t h o s e i s s u e s , L a r s e n v. T a y l o r & Company, 56 Or App 404 
(1982) , we b e l i e v e t h a t i t would be i n a p p r o p r i a t e f o r us to do so 
h e r e where c l a i m a n t may have m a r s h a l l e d new or d i f f e r e n t e v i d e n c e 
had the 1973/1975 c l a i m s c o m p e n s a b i l i t y i s s u e s been r a i s e d e a r l i e r . 
N e e l y v. SAIF,. 43 Or App 319 ( 1 9 7 9 ) , Edwin L. Mustoe, 34 Van N a t t a 
659 ( 1 9 8 2 ) , a f f i r m e d w i t h o u t o p i n i o n , 61 Or App 296 ( 1 9 8 3 ) , 
V i c t o r i a N a p i e r , 34 Van N a t t a 1042 ( 1 9 8 2 ) , and Yvonne C. F i s h , 34 
Van N a t t a 1038 ( 1 9 8 2 ) . C f . Mavis v. S A I F , 45 Or App 1059 ( 1 9 8 0 ) . 

Assuming t h a t the 1973 and 1975 c l a i m s remain i n a c c e p t e d 
s t a t u s u n t i l p r o p e r l y and f i n a l l y d e n i e d , two q u e s t i o n s remain: 
(1) has c l a i m a n t ' s c o n d i t i o n worsened s i n c e the l a s t arrangement 
of c o m p e n s a t i o n ; and (2) i s the worsening a t t r i b u t a b l e to e i t h e r 
or both of the 1973 and 1975 i n d u s t r i a l i n j u r i e s ? See Saxton v. 
Lamb-Weston Co., 49 Or App 887 ( 1 9 8 0 ) ; and Dorothy S w i f t , 34 Van 
N a t t a 1059 (19,82), which s t a n d f o r the p r o p o s i t i o n t h a t a c c e p t a n c e 
of a c l a i m does not e s t o p the i n s u r e r / s e l f - i n s u r e d employer from 
l a t e r c o n t e n d i n g t h a t the c l a i m a n t ' s p r e s e n t symptoms a r e not 
r e l a t e d to the p r e v i o u s l y a c c e p t e d c o n d i t i o n . 

We a r e s a t i s f i e d t h a t c l a i m a n t e s t a b l i s h e d a w o r s e n i n g . 
Although her l e g was symptomatic p r i o r to c l o s u r e of the 1975 
c l a i m , the symptoms were l i m i t e d to r a d i a t i n g p a i n and numbness. 
S i n c e t h a t time c l a i m a n t ' s l e g has begun to g i v e out, c a u s i n g 
.iaimant to f a l l . The i s s u e whether the w o r s e n i n g r e l a t e s to 
e i t h e r of the two c l a i m s (1973 or 1975) i s more d i f f i c u l t . The 
m e d i c a l e v i d e n c e s t r o n g l y s u g g e s t s t h a t c l a i m a n t ' s c u r r e n t d i f f i 
c u l t i e s a r e more r e l a t e d to the p r e d i c t a b l e e f f e c t s of the 1960 
i n j u r y and the e n s u i n g back s u r g e r i e s , and t h a t the 1973 and 1975 
i n c i d e n t s were j u s t two of many o n - t h e - j o b and o f f - t h e - j o b r e c u r 
r e n c e s a r i s i n g from the e f f e c t s of the o r i g i n a l i n j u r y . However, 
the m e d i c a l e v i d e n c e a l s o i n d i c a t e s t h a t the 1973 and 1975 
i n c i d e n t s c o n t r i b u t e d to some degree to the o v e r a l l w o r s e n i n g of 
c l a i m a n t ' s c o n d i t i o n and t h a t the amount of c o n t r i b u t i o n was 
mater i a l . 

ORDER 

The R e f e r e e ' s o r d e r dated A p r i l 29, 1982 i s a f f i r m e d . C l a i m 
a n t ' s c o u n s e l i s awarded $500 as a r e a s o n a b l e a t t o r n e y ' s f e e , pay
a b l e by the* i n s u r e r . 
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ROBERT COX, Claimant 
Welch, Bruun & Green, Claimant's Attorneys 
Minturn e t a l . , Defense Attorneys 

WCB 81-08800 
January 28, 1983 
Order on Review 

Reviewed by t h e Board en banc. 

The employer r e q u e s t s r e v i e w of R e f e r e e Daron's o r d e r w h i c h 
awarded c l a i m a n t 65% u n s c h e d u l e d permanent d i s a b i l i t y f o r i n j u r i e s 
t o c l a i m a n t ' s p e l v i s , low back, and g e n i t o - u r i n a r y system, and 10% 
s c h e d u l e d d i s a b i l i t y f o r i n j u r i e s t o h i s l e f t l e g . The employer 
c o n t e n d s t h a t t h e award of u n s c h e d u l e d d i s a b i l i t y i s e x c e s s i v e , 
and t h a t c l a i m a n t i s not e n t i t l e d t o any s c h e d u l e d d i s a b i l i t y . 
C l a i m a n t c o n t e n d s t h a t t h e award of u n s c h e d u l e d d i s a b i l i t y i s 
. i n s u f f i c i e n t . 

We a f f i r m and adopt t h e R e f e r e e ' s o r d e r w i t h t h e f o l l o w i n g 
comments.. 

W h i l e t h e r e c o r d i s not f r e e from doubt on t h i s i s s u e , we con
c l u d e t h a t t h e e v i d e n c e p r e p o n d e r a t e s i n f a v o r of a f i n d i n g t h a t 
c l a i m a n t s u s t a i n e d some r e s i d u a l l o s s of f u n c t i o n i n h i s l e g a t t r i 
b u t a b l e t o t h e i n d u s t r i a l a c c i d e n t , and t h a t t h e R e f e r e e ' s award o f 
s c h e d u l e d d i s a b i l i t y i s j u s t i f i e d . 

With r e s p e c t t o the award of un s c h e d u l e d d i s a b i l i t y , under t h e 
a d m i n i s t r a t i v e r u l e s f o r t h e e v a l u a t i o n of u n s c h e d u l e d d i s a b i l i t y 
(OAR 436-65-600 e t s e q ) , an award of permanent d i s a b i l i t y i s 
a p p r o p r i a t e i f t h e c l a i m a n t ' s r e s i d u a l impairment, i n c o m b i n a t i o n 
w i t h s o c i a l / v o c a t i o n a l f a c t o r s , i n d i c a t e s t h a t c l a i m a n t i s 
f o r e c l o s e d from a p o r t i o n of t h e l a b o r market f o r m e r l y a v a i l a b l e 
t o him. P o s t - i n j u r y e a r n i n g s a r e r e l e v a n t t o but not 
d e t e r m i n a t i v e of an a p p r o p r i a t e award of u n s c h e d u l e d permanent 
d i s a b i l i t y . F o r d v. SAIF, 7 Or App 549 ( 1 9 7 2 ) ; J a c o b s v. 
L o u i s i a n a - P a c i f i c , 59 Or App 1 ( 1 9 8 2 ) . 

I n t h i s c a s e , t h e m a j o r i t y of c l a i m a n t ' s u n s c h e d u l e d 
impairment i s due t o h i s o r t h o p e d i c problems.- The E v a l u a t i o n 
D i v i s i o n ' s w o r k s h e e t s u p p o r t i n g t h e D e t e r m i n a t i o n Order's, award o f 
30% u n s c h e d u l e d permanent d i s a b i l i t y i n d i c a t e s 5% impairment o f 
the whole p e r s o n a t t r i b u t a b l e t o c l a i m a n t ' s g e n i t o - u r i n a r y 
i n j u r i e s . T h i s modest amount of impairment r e f l e c t s t h e t o l l 
t a k e n on c l a i m a n t 1 s body by the m u l t i p l e major s u r g e r i e s r e q u i r e d 
t o t r e a t t h e c o n d i t i o n . That amount of impairment, i n c o m b i n a t i o n 
w i t h t h e more s i g n i f i c a n t amount of r e s i d u a l impairment from 
c l a i m a n t ' s o r t h o p e d i c c o n d i t i o n s , t o g e t h e r w i t h c l a i m a n t ' s 
s o c i a l / v o c a t i o n a l f a c t o r s , j u s t i f i e s t h e R e f e r e e ' s award of 65% 
u n s c h e d u l e d d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 26, 1982 i s a f f i r m e d . C l a i m 
a n t ' s a t t o r n e y i s awarded $600 a s a r e a s o n a b l e a t t o r n e y ' s f e e on 
re v i e w , p a y a b l e by t h e i n s u r e r . 
Board Member B a r n e s , d i s s e n t i n g i n p a r t : 

I d i s a g r e e w i t h t h o s e p o r t i o n s of t h e R e f e r e e ' s and Board's 
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o r d e r s t h a t : ( 1 ) Conclude c l a i m a n t i s e n t i t l e d t o an award f o r 
65% u n s c h e d u l e d d i s a b i l i t y ; ( 2 ) based i n p a r t on c l a i m a n t ' s 
g e n i t o - u r i n a r y impairment. 

' C l a i m a n t ' s g e n i t o - u r i n a r y impairment, which r e s u l t e d from h i s 
compensable i n j u r y , i s s e r i o u s and u n f o r t u n a t e . However, I 
u n d e r s t a n d t h e law t o be t h a t awards f o r permanent d i s a b i l i t y can 
o n l y be based on p h y s i c a l impairments t h a t have some n e g a t i v e 
impact on a w o r k e r ' s wage e a r n i n g c a p a c i t y . I cannot f i n d any 
b a s i s i n t h i s r e c o r d f o r c o n c l u d i n g t h a t c l a i m a n t ' s g e n i t o - u r i n a r y 
c o n d i t i o n h a s any n e g a t i v e impact on h i s wage e a r n i n g c a p a c i t y . I 
would, t h e r e f o r e , not i n c l u d e t h a t c o n d i t i o n i n an a s s e s s m e n t of 
u n s c h e d u l e d d i s a b i l i t y . 

The o n l y r e a s o n s t h e m a j o r i t y s t a t e s f o r t he c o n t r a r y 
c o n c l u s i o n a r e : ( 1 ) A r e f e r e n c e t o t h e f a c t t h a t t h e E v a l u a t i o n -
D i v i s i o n i n c l u d e d c l a i m a n t ' s g e n i t o - u r i n a r y impairment i n i t s 
c a l c u l a t i o n of c l a i m a n t ' s d i s a b i l i t y ; and ( 2 ) a r e f e r e n c e t o "the 
t o l l t a k e n on c l a i m a n t ' s body" by s u r g e r y . The former seems 
i n c o n s i s t e n t w i t h our h o l d i n g i n M i c h a e l Harth, 34 Van N a t t a 703 
( 1 9 8 2 ) , endorsed by t he Court of Ap p e a l s i n S A I F v. Baer, 61 Or 
App 335 ( 1 9 8 3 ) , t h a t no p r e s u m p t i o n of v a l i d i t y a t t a c h e s t o a 
D e t e r m i n a t i o n Order. The l a t t e r seems t o adopt a p a i n - a n d -
s u f f e r i n g s t a n d a r d , which h a s not p r e v i o u s l y been p a r t of t he law 
a p p l i c a b l e t o d i s a b i l i t y awards f o r i n d u s t r i a l i n j u r i e s . 

A l t h o u g h Dr. C a r r o l l h a s s u b m i t t e d r e p o r t s t h a t seem , 
i n c o n s i s t e n t , from a l l t h e m e d i c a l e v i d e n c e I c o n c l u d e t h a t 
c l a i m a n t does have permanent low b a c k / p e l v i c impairment a s a 
r e s u l t of h i s i n d u s t r i a l i n j u r y . C o n s i d e r i n g t h i s impairment 
t o g e t h e r w i t h t h e r e l e v a n t s o c i a l / v o c a t i o n a l f a c t o r s , I b e l i e v e 
c l a i m a n t would be p r o p e r l y compensated by an award f o r 45% 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y and would modify t h e 
R e f e r e e ' s o r d e r a c c o r d i n g l y . 

SYLVIA M. EVEY, Claimant WCB 81-02461 
Al l e n & Vick, Claimant's Attorneys January 28, 1983 
SAIF Corp Legal, Defense Attorney Order on Review 
Reviewed by Board Members L e w i s and F e r r i s . 

The i n s u r e r h a s r e q u e s t e d r e v i e w of R e f e r e e Q u i l l i n a n ' s o r d e r 
which a f f i r m e d t h e i n s u r e r ' s d e n i a l of c o m p e n s a b i l i t y of an i n j u r y 
a l l e g e d l y o c c u r r i n g i n October o r November, 1980, but which found 
t h a t c l a i m a n t s u s t a i n e d a new i n j u r y i n J a n u a r y , 1981 and remanded 
t h a t i n j u r y f o r a c c e p t a n c e by t he i n s u r e r . 

We adopt t h e R e f e r e e ' s f i n d i n g s of f a c t , e x c e p t t h a t we do not 
adopt the f i n d i n g t h a t c l a i m a n t s u s t a i n e d a new i n j u r y i n J a n u a r y , 
1981. The i s s u e a s framed a t t he o u t s e t of the h e a r i n g was compen
s a b i l i t y of an i n j u r y t h a t a l l e g e d l y o c c u r r e d on e i t h e r O ctober or 
November 12, 1980 f o r which c l a i m a n t f i r s t sought t r e a t m e n t i n 
J a n u a r y , 1981. No i s s u e was r a i s e d whether an i n c i d e n t o r a c t i v i 
t i e s i n J a n u a r y c o n s t i t u t e d a new i n j u r y o r gave r i s e t o a new 
c l a i m . I t was e r r o r f o r the R e f e r e e t o have d e c i d e d an i s s u e not 
r a i s e d by the p a r t i e s . M i c h a e l R. P e t k o v i c h , 34 Van N a t t a 98 
( 1 9 8 2 ) ; Marlene L . K n i g h t , 34 Van N a t t a 278 ( 1 9 8 2 ) ; and Dorotha L. 
O y l e r , 34 Van N a t t a 1128 (1982)'. 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d June 2, 1982 i s m o d i f i e d . That 
p o r t i o n of the o r d e r remanding a J a n u a r y , 1981 i n j u r y t o t h e 
i n s u r e r f o r p r o c e s s i n g i s r e v e r s e d . The remainder of the o r d e r i s 
a f f i r m e d . 

********** 
GUY FINCHAM, Claimant WCB 81-04246 
Steven Huff, Claimant's Attorney January 28, 1983 
Dennis Graves, Defense Attorney Order on Remand 
On r e v i e w of the Board's Order d a t e d March 31, 1982, 

t h e C o u r t of A p p e a l s r e v e r s e d the Board's Order. 

Now, t h e r e f o r e , the above-noted Board Order i s v a c a t e d , and 
t h i s c l a i m i s remanded to the c a r r i e r f o r a c c e p t a n c e and payment 
of b e n e f i t s i n a c c o r d a n c e w i t h law. 

I T I S SO ORDERED. 
* * * * * * * * * * 

JEANETTE B. GODIN, Claimant WCB 81-08842 & 81-08843 
J e r r y E. Gastineau, Claimant's Attorney January 28, 1983 
SAIF Corp Legal, Defense Attorney Order on Review 
Reviewed by Board Members F e r r i s and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e Mongrain's 
o r d e r which a f f i r m e d S A I F ' s d e n i a l of c o m p e n s a b i l i t y of c l a i m a n t ' s 
h e a d a c h e / n e c k / s h o u l d e r / a r m symptoms and r e v e r s e d a n o t h e r S A I F 
d e n i a l i n s o f a r a s i t r e l a t e d t o c l a i m a n t ' s c u r r e n t low back 
symptoms. 

The i s s u e s a r e t h e c o m p e n s a b i l i t y of c l a i m a n t ' s head/neck/ 
s h o u l d e r / a r m symptoms and h e r low back c o n d i t i o n . 

At a l l r e l e v a n t t i m e s h e r e i n c l a i m a n t was employed a s a meat 
c o u n t e r c l e r k i n a g r o c e r y market and/or d e l i c a t e s s e n c o n c e r n . 
C l a i m a n t sought t r e a t m e n t f o r headache, neck, l e f t s h o u l d e r and 
l e f t arm p a i n w h i c h was p r e c i p i t a t e d by a p a r t i c u l a r l y s t r e n u o u s 
d a y ' s work on A p r i l 27, 1979. I t does not appear whether t h i s 
i n c i d e n t r e s u l t e d i n a c l a i m , but i t ' w a s noted a t t h a t time t h a t 
c l a i m a n t c o m p l a i n e d of some low back p a i n . 

A second i n c i d e n t f o r which a c l a i m was f i l e d o c c u r r e d on 
December 13, 1979, i n which c l a i m a n t i n j u r e d h e r low back w h i l e 
l i f t i n g meat from a shopping b a s k e t . C l a i m a n t e x p e r i e n c e d a c u t e 
low back and b i l a t e r a l l e g p a i n , d i a g n o s e d a s " a c u t e , s e v e r e lumbar 
s t r a i n . " C l a i m a n t was o f f work f o r s i x weeks but u l t i m a t e l y 
r e t u r n e d t o work, and t h e c l a i m was c l o s e d w i t h no award of perma
nent d i s a b i l i t y . 

A myelogram t a k e n i n J u l y , 1980 r e v e a l e d a " d e f e c t " a t C5-C6. 
The n a t u r e of t h e d e f e c t i s not d e v e l o p e d i n the r e c o r d . 

On March 9, 1981 c l a i m a n t s l i p p e d and f e l l a t work. T h i s 
i n c i d e n t c a u s e d a c u t e low back p a i n and i n c r e a s e d the p a i n she had 
c o n t i n u a l l y e x p e r i e n c e d i n h e r head, neck and upper e x t r e m i t i e s . 
However, c l a i m a n t d i d not m i s s any work and the c l a i m was a c c e p t e d 
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as n o n d i s a b l i n g . On J u l y 11, 1981 c l a i m a n t ' s neck p a i n and head
ache i n c r e a s e d w i t h such s e v e r i t y t h a t she sought t r e a t m e n t a t a 
h o s p i t a l emergency room. No i n c i d e n t p r e c i p i t a t e d t h e i n c r e a s e i n 
p a i n . Dr. Maukonen, c l a i m a n t ' s t r e a t i n g p h y s i c i a n a t t h a t p o i n t , 
noted t h a t c l a i m a n t had "a h i s t o r y of c h r o n i c neck p a i n [ , ] head
a c h e s and d y s e s t h e s i a s i n t o both [ u p p e r ] e x t r e m i t i e s from i n d u s 
t r i a l i n j u r y . " Dr. Maukonen's emergency room r e p o r t d i s c u s s e d 
p r i m a r i l y t h e neck and head symptoms, but noted t h a t c l a i m a n t had 
some t e n d e r n e s s o v e r h e r t a i l bone and p a i n w i t h p r o l o n g e d s i t t i n g , 
but no r a d i c u l a r or o t h e r symptoms. 

Two days l a t e r , on J u l y 13, 1981, when c l a i m a n t a r o s e from 
bed, she e x p e r i e n c e d s e v e r e p a i n i n h e r l o w e r back r a d i a t i n g i n t o 
both l e g s . C l a i m a n t a g a i n sought t r e a t m e n t a t t h e h o s p i t a l 
emergency room and was d i a g n o s e d a s h a v i n g s u s t a i n e d an " a c u t e 
m e c h a n i c a l back s t r a i n . " There i s no i n d i c a t i o n t h a t t h i s i n c i d e n t 
a f f e c t e d c l a i m a n t ' s head/neck/upper e x t r e m i t y symptoms. Dr. 
Maukonen r e p o r t e d t h a t : 

" I n view of the f a c t t h a t t h e r e was no 
a s s o c i a t e d i n j u r y and she p r e v i o u s l y had 
i n j u r y t o h e r back w i t h s i m i l a r symptoms, 
i t i s my o p i n i o n a f t e r r e v i e w i n g h e r o l d 
r e c o r d s and h a v i n g s e e n h e r c u r r e n t x - r a y 
t h a t [ t ] h e c u r r e n t problem i s a f l a r e - u p o f 
her p r e v i o u s back p r o b l e m . . . . I f e e l she does 
d e s e r v e time l o s s payments r e l a t i v e t o h e r 
back and due t o the i n j u r y of 12/13/79." 

On September 10, 1981, S A I F i s s u e d a d e n i a l i n m a t e r i a l p a r t 
s t a t i n g a s f o l l o w s : 

" R e p o r t s now i n f i l e i n d i c a t e the c u r r e n t 
need f o r t r e a t m e n t i s due t o an i n t e r v e n i n g 
i n c i d e n t and i s not r e l a t e d t o the 
i n d u s t r i a l i n j u r y of March 9, 1981." 

On September 11, 1981, S A I F i s s u e d a second d e n i a l i n m a t e r i a l p a r t 
s t a t i n g a s f o l l o w s : , 

"The f i l e shows t h a t your o r i g i n a l i n j u r y 
was a low back s t r a i n from w h i c h you e n j o y e d 
a complete r e c o v e r y and a s u c c e s s f u l r e t u r n 
t o work. R e p o r t s s u b m i t t e d f o r your c l a i m 
f o r a g g r a v a t i o n i n d i c a t e t h a t the c u r r e n t 
problem i s the r e s u l t o f an i n t e r v e n i n g 
i n c i d e n t . T h e r e f o r e , the c u r r e n t problems 
and need f o r t r e a t m e n t seem t o p r e c l u d e any 
r e l a t i o n s h i p w i t h the December 13, 1979 
i n j u r y . " 

(We assume the r e f e r e n c e t o an " a g g r a v a t i o n c l a i m ' i n t h e l a t t e r 
n o t i c e r e f e r s t o the J u l y 13, 1981 i n c i d e n t , s i n c e i t r e s u l t e d i n 
time l o s s whereas the J u l y 11, 1981 i n c i d e n t was n o n d i s a b l i n g . ) 

I n December, 1981 Dr. Campagna, who was c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n a t the time of the A p r i l and December, 1979 i n c i d e n t s , 
examined c l a i m a n t a g a i n , and opined t h a t c l a i m a n t ' s p r e s e n t c e r v i -
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c a l and lumbar s t r a i n c o n d i t i o n s were " s e c o n d a r y t o i n d u s t r i a l 
a c c i d e n t of 3/9/81." 

E x e r c i s i n g our de novo r e v i e w a u t h o r i t y and based on the e v i 
dence r e f e r r e d t o h e r e i n , we c o n c l u d e t h a t both o f S A I F ' s d e n i a l s 
s h o u l d be r e v e r s e d . A l l of the m e d i c a l o p i n i o n s i n . t h e r e c o r d t h a t 
a d d r e s s the i s s u e of c a u s a t i o n r e l a t e c l a i m a n t ' s h e a d a c h e s and neck 
and upper e x t r e m i t i e s p a i n t o i n d u s t r i a l i n c i d e n t s . There i s no 
c o n t r a r y m e d i c a l e v i d e n c e . C l a i m a n t ' s neck, head, and s h o u l d e r 
problems have p e r s i s t e d i n v a r y i n g d e g r e e s of s e v e r i t y s i n c e t h e 
i n d u s t r i a l i n c i d e n t of A p r i l , 1979. The i n c i d e n t of March 9, 1981 
r e s u l t e d i n s u b s t a n t i a l l y i n c r e a s e d p a i n i n t h o s e a r e a s a s w e l l a s 
a low back i n j u r y . T here i s no e v i d e n c e w h a t s o e v e r t h a t the J u l y 
13,. 1979 bed i n c i d e n t i n v o l v e d any i n j u r y t o c l a i m a n t ' s head, neck, 
o r upper e x t r e m i t i e s , and no b a s i s f o r c o n c l u d i n g t h a t the bed 
i n c i d e n t c o n s t i t u t e d a s u p e r v e n i n g e v e n t as t o t h o s e 'Symptoms. 

With r e s p e c t t o c l a i m a n t ' s low back c o n d i t i o n , we r e c o g n i z e 
t h a t i t i s m e d i c a l l y p o s s i b l e t h a t a s i m p l e maneuver l i k e g e t t i n g 
out of bed c o u l d c o n s t i t u t e a s u p e r v e n i n g i n j u r y . We a l s o r e c o g 
n i z e t h a t c l a i m a n t e x p e r i e n c e d some low back p a i n p r i o r t o the 
December, 1979 i n c i d e n t . However, both the December, 1979 i n c i d e n t 
and the J u l y 13, 1981 i n c i d e n t i n v o l v e d a c u t e low back p a i n r a d i 
a t i n g i n t o both l e g s . C l a i m a n t ' s t r e a t i n g p h y s i c i a n a t t h e time of 
t h e 1979 i n j u r y and h e r t r e a t i n g p h y s i c i a n a t the time of the J u l y , 
1981 i n c i d e n t s t a t e d t h a t t h e r e was a c a u s a t i v e r e l a t i o n s h i p 
between t h e two e v e n t s . I f the r e c o r d were s i l e n t as t o the r e l a 
t i o n s h i p between the two i n c i d e n t s , or i f the e v i d e n c e was 
c o n f l i c t i n g on t h a t p o i n t , t h e r e would be a b a s i s f o r f i n d i n g t h a t 
the J u l y 13, 1981 i n c i d e n t was an u n r e l a t e d , noncompensable e v e n t . 
The m e d i c a l e v i d e n c e i n t h i s c a s e i s t h a t i t was n o t. To f i n d t h a t 
the bed i n c i d e n t i n t h i s c a s e was a s u p e r v e n i n g event i n l i g h t of 
unanimous m e d i c a l o p i n i o n t o .the c o n t r a r y would be s h e e r s p e c u l a - , 
t i o n on our p a r t . 

For t h e s e r e a s o n s , we c o n c l u d e t h a t both of S A I F ' s d e n i a l s 
s h o u l d be r e v e r s e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 3, 1982 i s r e v e r s e d . 

With r e s p e c t t o WCB Case No. 81-08842, S A I F ' s d e n i a l of 
September 11, 1981 i s r e v e r s e d and the c l a i m i s remanded f o r 
a c c p t a n c e and payment of compensation i n a c c o r d a n c e w i t h law. 

With; r e s p e c t t o WCB Case No. 81-08843, S A I F ' s d e n i a l of 
September 10, 1981 i s r e v e r s e d i n t o t a l and the c l a i m i s remanded 
f o r c o n t i n u e d payment of compensation i n a c c o r d a n c e w i t h law. 

C l a i m a n t ' s a t t o r n e y i s awarded $1200 a s a r e a s o n a b l e 
a t t o r n e y ' s f e e f o r h i s s e r v i c e s a t h e a r i n g and on r e v i e w . T h i s 
award of a t t o r n e y f e e s i s i n l i e u of t he R e f e r e e ' s award. 

********** 
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ELMER C. GREGORY, Claimant 
Malagon & Velure, Claimant's Attorneys 
Henderson & Molatore, Defense Attorneys 

WCB 82-00428 
January 28, 1983 
Order on Review 

f Reviewed by Board Members Barnes and F e r r i s . 

C l a i m a n t has r e q u e s t e d r e v i e w o f R e f e r e e Brown's o r d e r w h i c h 
d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g . C l a i m a n t a s s e r t s t h a t 
h i s e m p l o y e r u n r e a s o n a b l y r e s i s t e d p a y i n g c o m p e n s a t i o n and t h u s i s 
s u b j e c t t o a s s e s s m e n t o f a p e n a l t y and a t t o r n e y f e e s . 

C l a i m a n t s u f f e r e d a compensable i n j u r y t o h i s back on J u l y 29, 
1980. S i n c e t h e i n j u r y , he has r e c e i v e d t r e a t m e n t a b o u t once a 
month f r o m Dr. B l a n d i n o , a c h i r o p r a c t o r . On J a n u a r y 5, 1982 t h e 
e m p l o y e r s e n t c l a i m a n t t h e f o l l o w i n g l e t t e r : 

"We have j u s t r e c e n t l y r e c e i v e d a n o t h e r 
b i l l i n g f r o m [ D r . B l a n d i n o ] . Our o f f i c e 
f e e l s t h a t a y e a r and one h a l f s h o u l d be 
s u f f i c i e n t f o r t r e a t m e n t f r o m t h i s i n j u r y , 
and t h e r e f o r e must r e q u e s t b e f o r e y o u r 
h a v i n g any f u r t h e r t r e a t m e n t s f r o m [ D r . 
B l a n d i n o ] we must ask t h a t you o b t a i n 
w r i t t e n a u t h o r i t y f r o m o u r o f f i c e . 

" I f you f e e l you s h o u l d have f u r t h e r m e d i c a l 
a s s i s t a n c e f o r t h i s a i l m e n t p l e a s e c o n t a c t 
o u r o f f i c e and we w i l l be happy t o a s s i s t , 
you o r p e r h a p s make a r e f e r r a l o r an 
a p p o i n t m e n t f o r you w i t h a n o t h e r p h y s i c i a n . " 

D e s p i t e t h i s l e t t e r , c l a i m a n t has c o n t i n u e d t o r e c e i v e t r e a t 
ment f r o m Dr. B l a n d i n o w i t h o u t any f o r m o f a d d i t i o n a l a u t h o r i z a t i o n 
f r o m t h e e m p l o y e r , and t h e e m p l o y e r has p a i d a l l o f t h e d o c t o r ' s 
b i l l s s u b m i t t e d t o i t . ' We a g r e e w i t h t h e R e f e r e e t h a t , based on 
t h e s e f a c t s , t h e r e has been no u n r e a s o n a b l e r e s i s t a n c e i n t h e pay
ment o f c o m p e n s a t i o n and t h a t t h e e m p l o y e r c a n n o t be p e n a l i z e d . 

I n a d d i t i o n t o p e n a l t y - t y p e a t t o r n e y f e e s t h a t we have 
a u t h o r i t y t o a s s e s s u n d e r ORS 656.382, we have a u t h o r i t y t o as s e s s 
a t t o r n e y f e e s u n d e r ORS 656.386 when a c l a i m a n t p r e v a i l s on a 
d e n i e d c l a i m . The p a r t i e s a r g u e a t g r e a t l e n g t h a b o u t w h e t h e r t h e 
e m p l o y e r ' s J a n u a r y 5 l e t t e r q u o t e d above was o r was n o t a d e n i a l o f 
m e d i c a l s e r v i c e s : Based on t h e e v i d e n c e p r e s e n t e d a t t h e h e a r i n g , 
t h e R e f e r e e c o n c l u d e d t h a t l e t t e r was n o t i n t e n d e d t o be a d e n i a l . 
We a g r e e . However, we t h i n k c l a i m a n t c o u l d have r e a s o n a b l y i n t e r 
p r e t e d t h e e m p l o y e r ' s l e t t e r as a d e n i a l o f f u r t h e r m e d i c a l bene
f i t s . C l a i m a n t was t h u s r e q u i r e d t o o b t a i n l e g a l r e p r e s e n t a t i o n 
and seek a h e a r i n g . At t h e h e a r i n g c l a i m a n t " p r e v a i l e d " on t h e 
" d e n i a l " i n t h e sense t h a t t h e e m p l o y e r " c l a r i f i e d " t h a t i t n e v e r 
i n t e n d e d t o deny f u r t h e r c h i r o p r a c t i c t r e a t m e n t . We c o n c l u d e t h a t , 
t h i s s i t u a t i o n i s s u f f i c i e n t l y s i m i l a r t o t h e s i t u a t i o n l i t e r a l l y 
c o n t e m p l a t e d by ORS 656.386 t o j u s t i f y t h e same t r e a t m e n t , t h a t 
i s , a s s e s s m e n t o f an e m p l o y e r / i n s u r e r - p a i d a t t o r n e y f e e f o r 
" p r e v a i l i n g " on a " d e n i e d " c l a i m . See Edw_arjd_M ._ flnheluk, 34 Uan 
N a t t a 205 ( 1982) . " " " ~ 
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We t h i n k t h e amount o f t h e f e e s h o u l d be q u i t e modest i n t h e s e 
c i r c u m s t a n c e s . I n W a l t e r C. P h i l l i p s , 33 Van N a t t a 505 ( 1 9 8 1 ) , and 
Warren C o l l i n s , 17 Uan N a t t a 236 ( 1 9 7 6 ) , we a f f i r m e d o r awarded 
a t t o r n e y f e e s o f $50 based on t h e f o l l o w i n g r e a s o n i n g : 

" [ T h e R e f e r e e ] awarded a m i n i m a l a t t o r n e y 
f e e t o cower* c l a i m a n t ' s f i r s t v i s i t 'to h i s 
a t t o r n e y and a r e a s o n a b l e a l l o w a n c e f o r t h e 
e s t i m a t e d t i m e t h e a t t o r n e y s h o u l d have 
s p e n t c o n t a c t i n g t h e company and w o r k i n g 
o u t a c o n c l u s i o n t o t h i s e x t r e m e l y m i n o r 
m a t t e r w i t h o u t t h e n e c e s s i t y o f a f o r m a l 
h e a r i n g . " C j ? l l i n s , s u p r a , 17 Uan N a t t a 

•' . ' . 237, q u o t e d i n P h i l l i p s , s u p r a , 33 Uan 
N a t t a a t 507. 

The same r e a s o n i n g i s a p p l i c a b l e h e r e . To t h e e x t e n t t h a t c l a i m a n t 
was c o n f u s e d a b o u t t h e e m p l o y e r ' s J a n u a r y 5 l e t t e r and s o u g h t o n l y 
a c l a r i f i c a t i o n , i t seems t o be a m a t t e r t h a t c o u l d have been 
r e s o l v e d by a phone c a l l w i t h o u t t h e need f o r a f o r m a l h e a r i n g . We 
award an a t t o r n e y ' s f e e w i t h t h a t i n mind . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 30, 1982 i s m o d i f i e d . C l a i m 
a n t ' s a t t o r n e y i s awarded $250 p u r s u a n t t o ORS 656.386 f o r s e r v i c e s 
r e n d e r e d a t t h e h e a r i n g and Board l e v e l s , p a y a b l e by t h e e m p l o y e r . 
The r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 

********** 
SUZANNE.A. HOLLAND, Claimant WCB 81-01225 
Malagon & V e l i i r e , Claimant's Attorneys January 28, 1982 
Cowling, HeyselT et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Barnes and L e w i s . 

The e m p l o y e r r e q u e s t s r e v i e w o f R e f e r e e F o s t e r ' s o r d e r w h i c h 
f o u n d c l a i m a n t e n t i t l e d t o t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s f r o m 
J a n u a r y 9 t h r o u g h May 18, 1981 i n c l u s i v e . The e m p l o y e r a r g u e s t h a t 
t h e R e f e r e e e r r e d i n a l l o w i n g c l a i m a n t ' s m o t i o n t o r e o p e n t h e 
r e c o r d f o r t h e p u r p o s e o f a d m i s s i o n o f new e v i d e n c e p r o d u c e d by Dr. 
S m i t h . 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t as o u r own. 

We c o n c l u d e t h a t t h e R e f e r e e ' s a c t i o n o f r e o p e n i n g t h e r e c o r d 
f o r r e c o n s i d e r a t i o n o f h i s o p i n i o n i n l i g h t o f t h e new e v i d e n c e 
s u b m i t t e d by t h e c l a i m a n t was p r o p e r . OAR 4 3 6 - 8 3 - 4 8 0 ' a l l o w s t h e 
R e f e r e e t o r e o p e n t h e r e c o r d and r e c o n s i d e r h i s d e c i s i o n p r i o r t o 
t h e f i l i n g o f an a p p e a l o f h i s d e c i s i o n o r p r i o r t o t h e e x p i r a t i o n 
o f t h e a p p e a l p e r i o d . S u b s e c t i o n ( 2 ) o f t h e r u l e r e q u i r e s t h a t t h e 
r e q u e s t o r m o t i o n s t a t e : 

" ( a ) The n a t u r e o f t h e new e v i d e n c e ; and 

" ( b ) An e x p l a n a t i o n why t h e e v i d e n c e c o u l d 
n o t r e a s o n a b l y have been d i s c o v e r e d and 
p r o d u c e d a t t h e h e a r i n g . " 
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See R o b e r t ft. B a r n e t t , 31 Van N a t t a 172 ( 1 9 8 1 ) , a f j ^ d , 59 Or App 
133 ( 1 9 8 2 ) . 

The h e a r i n g was h e l d on September 22, 1 9 8 1 . C l a i m a n t u n d e r 
w e n t s u r g e r y on September 16, 1 9 8 1 . The c h a l l e n g e d r e p o r t f r o m Dr. 
S m i t h i s a b o u t t h a t s u r g e r y . I n i t Dr. S m i t h s t a t e s t h a t t h e 
c o n d i t i o n f o r w h i c h c l a i m a n t u n d e r w e n t s u r g e r y was " i n a l l m e d i c a l 
p r o b a b i l i t y " p r e s e n t a t t h e t i m e o f t h e c l o s i n g e x a m i n a t i o n on 
J a n u a r y 9, 1 9 8 1 . Dr. S m i t h f e l t t h a t c l a i m a n t was, t h e r e f o r e , n o t 
m e d i c a l l y s t a t i o n a r y a t t h a t t i m e . We a g r e e w i t h c l a i m a n t ' s a t t o r 
ney t h a t i t i s g e n e r a l l y t o o much t o e x p e c t a p h y s i c i a n t o be a b l e 
t o p r o d u c e and t r a n s m i t a m e d i c a l r e p o r t one week p o s t - s u r g e r y . We 
a l s o n o t e t h a t t h e R e f e r e e p u b l i s h e d h i s f i r s t o r d e r o n l y 16 days 
a f t e r t h e h e a r i n g . We a r e s a t i s f i e d w i t h c l a i m a n t ' s e x p l a n a t i o n as 
t o why t h e e v i d e n c e c o u l d n o t have " r e a s o n a b l y been d i s c o v e r e d and 
p r o d u c e d a t t h e h e a r i n g . " 

ORDER 

The R e f e r e e ' s O r d e r on R e c o n s i d e r a s t i o n d a t e d F e b r u a r y 24, 
1982 i s a f f i r m e d . 

C l a i m a n t ' s a t t o r n e y i s awarded a f e e o f $32b, p a y a b l e by t h e 
e m p l o y e r . 

********** 

CARL HUTSON, Claimant Case No. CV0135600 
Des Connall, Claimant's Attorney January 28, 1983 

Order of Dismissal--
Crime Victims Act 

T h i s m a t t e r i s b e f o r e t h e Board on c l a i m a n t ' s r e q u e s t f o r a 
h e a r i n g p u r s u a n t t o ORS 147.155^ The c l a i m a n t and t h e D e p a r t m e n t 
o f J u s t i c e , A d m i n i s t r a t o r o f t h e V i c t i m ' s o f Crime C o m p e n s a t i o n 
Fund, h a v e e n t e r e d i n t o a s e t t l e m e n t p r o v i d i n g f o r t h e payment o f 
c e r t a i n b e n e f i t s and an agr e e m e n t t h a t t h e Board may d i s m i s s w i t h 
p r e j u d i c e c l a i m a n t ' s r e q u e s t f o r a h e a r i n g . 

ORDER 

C l a i m a n t ' s r e q u e s t f o r a h e a r i n g r e c e i v e d by t h e Bo a r d on 
June 14, 1982 i s d i s m i s s e d w i t h p r e j u d i c e . 

* * * * * * * * * * 
HENRY C. JORDAN, Claimant WCB 81-01698 
A l l a n Coons, Claimant's Attorney January 28, 1983 
Wolf, G r i f f i t h e t a l . , Defense Attorneys Order of Abatement 

The Board i s s u e d i t s O r d e r on Review i n t h e above e n t i t l e d 
c ase on December 30, 1982. The e m p l o y e r / i n s u r e r , by and t h r o u g h 
i t s a t t o r n e y , has r e q u e s t e d we r e c o n s i d e r o u r o r d e r . To a l l o w us 
t i m e t o g i v e t h i s case p r o p e r c o n s i d e r a t i o n , we h e r e b y a b a t e o u r 
O r d e r on Review. 

I T I S SO ORDERED. 
********** 
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HUGH J . McLEAN, C l a i m a n t WCB 81-04232 
Hansen & Wobbrock, C l a i m a n t ' s A t t o r n e y s J a n u a r y 28, 1983 
Schwabe, W i l l i a m s o n e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members L e w i s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w and the s e l f - i n s u r e d employer c r o s s -
r e q u e s t s r e v i e w of R e f e r e e S t . M a r t i n ' s o r d e r which awarded 
c l a i m a n t 75% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r an i n j u r y 
to h i s low back. The R e f e r e e ' s award c o n s t i t u t e s an a d d i t i o n a l 60% 
permanent d i s a b i l i t y o v e r t h a t g r a n t e d by D e t e r m i n a t i o n O r d e r . 
C l a i m a n t c o n t e n d s t h a t he i s pe r m a n e n t l y and t o t a l l y d i s a b l e d ; t h e 
s e l f - i n s u r e d employer a r g u e s t h a t the R e f e r e e ' s award i s e x c e s s i v e . 

We a c c e p t t h e R e f e r e e ' s f i n d i n g s and adopt them a s our own, 
s u b j e c t t o the f o l l o w i n g a d d i t i o n a l comments. We a g r e e w i t h the 
R e f e r e e ' s a s s e s s m e n t t h a t a major p o r t i o n of c l a i m a n t ' s i m p a i r e d 
a b i l i t y t o r e t u r n t o r e g u l a r and g a i n f u l employment i s due t o h i s 
h e a r t a t t a c k , which i s u n r e l a t e d and subsequent t o h i s i n d u s t r i a l 
i n j u r y . T h i s subsequent non-compensable h e a r t a t t a c k i s not r e l e 
v a n t i n d e t e r m i n i n g the e x t e n t of c l a i m a n t ' s permanent d i s a b i l i t y . 
Emmons v. S A I F , 34 Or App 603 ( 1 9 7 8 ) . 

C o n s i d e r i n g c l a i m a n t ' s r e m a i n i n g m e d i c a l problems a s c o n t r i 
b u t i n g t o h i s p r e e x i s t i n g d i s a b i l i t y w i t h i n t h e meaning of ORS 
6 5 6 . 2 0 6 ( 1 ) ( a ) , i n a d d i t i o n t o t he r e s i d u a l e f f e c t s of h i s low back 
i n j u r y , we f i n d t h a t c l a i m a n t i s not perma n e n t l y and t o t a l l y d i s 
a b l e d based upon m e d i c a l f a c t o r s a l o n e . C l a i m a n t contends t h a t t h e 
p e r t i n e n t s o c i a l / v o c a t i o n a l f a c t o r s , i n c o n j u n c t i o n w i t h h i s medi
c a l problems, i n d i c a t e t h a t he h as no r e a s o n a b l e e x p e c t a t i o n o f 
b e i n g a b l e t o s e l l h i s s e r v i c e s t o an employer; and t h a t , t h e r e 
f o r e , he i s ex c u s e d from t h e r e q u i r e m e n t of ORS 6 5 6 . 2 0 6 ( 3 ) , t o make 
r e a s o n a b l e e f f o r t s t o o b t a i n employment. See Looper v. S A I F , 56 Or 
App 437 ( 1 9 8 2 ) ; L i v e s a y v. S A I F , 55 Or App 390 ( 1 9 8 1 ) . We 
d i s a g r e e . Although he i s s e r i o u s l y d i s a b l e d a s a r e s u l t of h i s 
compensable i n j u r y , i n c o m b i n a t i o n w i t h h i s o t h e r v a r i o u s m e d i c a l 
problems p r e e x i s t i n g h i s i n j u r y , we do not f i n d t h a t c l a i m a n t i s so 
d i s a b l e d a s t o be excused from the r e q u i r e m e n t of ORS 6 5 6 . 2 0 6 ( 3 ) . 
See D i x i e F i t z p a t r i c k , 34 Van Na t t a 974 ( 1 9 8 2 ) , and c a s e s c i t e d 
t h e r e i n ; c f . Home I n s u r a n c e Company v. H a l l , 60 Or App 750 ( 1 9 8 2 ) ; 
W i l l a m e t t e P o u l t r y Company v. W i l s o n , 60 Or App 755 ( 1 9 8 2 ) . 

C l a i m a n t has made no e f f o r t to o b t a i n employment, and our 
a s s e s s m e n t of t he e v i d e n c e i n d i c a t e s t h a t he would be c a p a b l e of 
p e r f o r m i n g l i g h t work which e n a b l e s him to p e r i o d i c a l l y a l t e r n a t e 
between s i t t i n g and s t a n d i n g and which does not r e q u i r e e x c e s s i v e 
bending, k n e e l i n g or t w i s t i n g . We f i n d t h a t , a l t h o u g h c l a i m a n t 
may have e x p e r i e n c e d some d i f f i c u l t y i n p e r f o r m i n g the m o d i f i e d 
job to which he r e t u r n e d f o r one day, the r e c o r d does not 
e s t a b l i s h t h a t h i s f a i l u r e to r e t u r n to t h a t m o d i f i e d p o s i t i o n war, 
due to h i s low back i n j u r y . R a t h e r , the most r e a s o n a b l e r e a d i n g 
of a l l the e v i d e n c e i s t h a t c l a i m a n t d i d not r e t u r n to work a f t e r 
t h a t day because of a d i a g n o s t i c p r o c e d u r e r e l a t e d to a problem i n 
h i s t h r o a t , and c l a i m a n t t h e r e a f t e r s u f f e r e d h i s h e a r t a t t a c k . 
Although t h i s i s an u n f o r t u n a t e t u r n of e v e n t s , i t does not e x c u s e 
c l a i m a n t ' s f a i l u r e to s a t i s f y h i s o b l i g a t i o n to make a r e a s o n a b l e 
e f f o r t to r e t u r n to the l a b o r f o r c e i n a c a p a c i t y s u i t e d to t h e 
p h y s i c a l l i m i t a t i o n s a t t r i b u t a b l e to h i s i n d u s t r i a l i n j u r y . We 
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a g r e e w i t h t h e R e f e r e e ' s a s s e s s m e n t o f t h e t e s t i m o n y and r e p o r t o f 
t h e v o c a t i o n a l c o n s u l t a n t who a p p e a r e d a t t h e h e a r i n g i n c l a i m a n t ' s 
b e h a l f , and we h a v e a c c o r d i n g l y w e i g h e d h i s o p i n i o n r e g a r d i n g 
c l a i m a n t ' s p o t e n t i a l f o r r e e m p l o y m e n t and r e t r a i n i n g . 

We a l s o f i n d i t s i g n i f i c a n t t h a t , e v e n i f t h e d i s a b l i n g 
c o n s e q u e n c e s o f c l a i m a n t ' s h e a r t a t t a c k w e r e t o be c o n s i d e r e d , h i s 
c a r d i a c p h y s i c i a n , an i n t e r n i s t , s p e c i f i e d t h a t c l a i m a n t w o u l d be 
c a p a b l e o f p e r f o r m i n g a s e d e n t a r y j o b . 

H a v i n g d e c i d e d c l a i m a n t h a s n o t p r o v e n he i s p e r m a n e n t l y and 
t o t a l l y d i s a b l e d , ORS 6 5 6 . 2 0 6 ( 3 ) , we t u r n t o t h e e m p l o y e r ' s c o n t e n 
t i o n t h a t t h e R e f e r e e ' s a w a r d o f p e r m a n e n t p a r t i a l d i s a b i l i t y i s 
e x c e s s i v e . We a g r e e . Our r e v i e w o f t h e r e c o r d r e s u l t s i n o u r 
f i n d i n g t h a t a 20% i m p a i r m e n t r a t i n g a c c u r a t e l y r e f l e c t s t h e d e g r e e 
o f p h y s i c a l i m p a i r m e n t a t t r i b u t a b l e t o c l a i m a n t ' s l o w b a c k i n j u r y , 
w h i c h h a s b e e n d i a g n o s e d a s a m u s c u l o l i g a m e n t b u s s t r a i n s u p e r i m 
p o s e d upon p r e e x i s t i n g d e g e n e r a t i v e d i s c d i s e a s e . C l a i m a n t com
p l e t e d t h e e i g h t h g r a d e , h a v i n g d r o p p e d o u t o f s c h o o l i n t h e c o u r s e 
o f h i s n i n t h y e a r . He h a s b e e n a b o i l e r m a k e r f o r many y e a r s , p e r 
f o r m i n g p r i m a r i l y w e l d i n g and p i p e f i t t i n g w o r k . He w o r k e d w i t h 
t h i s e m p l o y e r f o r 14 y e a r s p r i o r t o t h i s i n j u r y , and d u r i n g some 
o f t h i s t i m e he a c t e d i n a s u p e r v i s o r y c a p a c i t y a s a f o r e m a n , p e r 
f o r m i n g m a n u a l l a b o r t h a t w o u l d g e n e r a l l y be c o n s i d e r e d i n t h e 
c a t e g o r y o f h e a v y w o r k . The s p e c i f i c v o c a t i o n a l p r e p a r a t i o n 
("SVP") e n t r y f o r b o i l e r m a k e r i s 5. We f i n d t h a t c l a i m a n t w i l l be 
u n a b l e t o r e t u r n t o t h i s j o b a s a r e s u l t o f h i s c o m p e n s a b l e i n j u r y . 
H i s l i f t i n g l i m i t a t i o n , a s i n d i c a t e d by D r . P u z i s s , i s 35 p o u n d s , 
an d c l a i m a n t t e s t i f i e d t h a t he g e n e r a l l y w o u l d n o t a t t e m p t t o l i f t 
more t h a n 10 t o 15 p o u n d s . We f i n d t h a t c l a i m a n t ' s r e s i d u a l 
f u n c t i o n a l c a p a c i t y ("RFC") p e r m i t s him t o p e r f o r m l i g h t w o r k . S e e 
OAR 4 3 6 - 6 5 - 6 0 5 . B e f o r e h i s i n j u r y , c l a i m a n t was a b l e t o p e r f o r m 

h e a v y w o r k , and now he i s o n l y a b l e t o p e r f o r m l i g h t w ork; h i s 
e i g h t h g r a d e e d u c a t i o n r e s u l t s i n a g e n e r a l e d u c a t i o n d e v e l o p m e n t 
("GED") l e v e l o f 2; h i s SVP i s 5. U t i l i z i n g t h e i n f o r m a l g u i d e 
l i n e s p u b l i s h e d by t h e W o r k e r s C o m p e n s a t i o n D e p a r t m e n t , u s e d t o 
a s s i s t t h e e v a l u a t i o n o f d i s a b i l i t y b a s e d upon an a n a l y s i s o f 
o c c u p a t i o n a l e m p l o y m e n t t r e n d s i n O r e g o n , we f i n d t h e s e f a c t o r s 
i n d i c a t e c l a i m a n t c o u l d be e x p e c t e d t o o b t a i n and h o l d 1 5 % o f t h e 
o c c u p a t i o n a l o p p o r t u n t i e s n o r m a l l y a v a i l a b l e i n t h e s t a t e o f 
O r e g o n . OAR 4 3 6 - 6 5 - 6 0 8 . 

C o n s i d e r i n g t h e s e f i n d i n g s , c l a i m a n t ' s a g e , e x p e r i e n c e and 
t r a i n i n g , h i s s u b j e c t i v e c o m p l a i n t s o f p a i n , and o t h e r c a s e s i n 
w h i c h we h a v e e v a l u a t e d t h e i m p a i r m e n t o f a w o r k e r ' s e a r n i n g 
c a p a c i t y , we f i n d t h a t c l a i m a n t w o u l d be a p p r o p r i a t e l y c o m p e n s a t e d 
f o r t h e p e r m a n e n t l o s s o f e a r n i n g c a p a c i t y due t o h i s i n d u s t r i a l 
i n j u r y by an a w a r d o f 50% u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 1 8 , 1982 i s m o d i f i e d . C l a i m a n t 
i s a w a r d e d 50% u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y f o r i n j u r y 
t o h i s l o w b a c k . T h i s a w a r d i s i n l i e u o f a l l p r i o r a w a r d s . 
C l a i m a n t ' s a t t o r n e y ' s f e e s h o u l d be a d j u s t e d a c c o r d i n g l y . 

* * * * * * * * * * 
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WCB 80-3100 
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O r d e r on Re v i e w 

R e v i e w e d by B o a r d Members B a r n e s and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w o f P e f e r e e N i c h o l s ' 
o r d e r ( s ) w h i c h : ( 1 ) s e t a s i d e t h a t p o r t i o n o f t h e d e n i a l o f J u l y 
27, 1 9 8 1 w h i c h d e n i e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s c o n d i t i o n on 
t h e g r o u n d t h a t h e r work a c t i v i t y o n l y r e s u l t e d i n t e m p o r a r y 
s y m p t o m a t o l o g y and h a d no p e r m a n e n t e f f e c t on c l a i m a n t ' s 
p r e e x i s t i n g u n d e r l y i n g c o n d i t i o n ; ( 2 ) a p p r o v e d t h a t p o r t i o n o f t h e 
d e n i a l a s i t r e l a t e d t o D r . S m i t h ' s r e q u e s t t o r e o p e n t h e c l a i m ; 
(3) a w a r d e d c l a i m a n t 20% u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y , 
t h a t b e i n g an i n c r e a s e o f 1 0 % o v e r and a b o v e t h e D e t e r m i n a t i o n 
O r d e r o f J u n e 1, 1 9 7 9 ; ( 4 ) o r d e r e d S A I F t o p a y c l a i m a n t i n t e r i m 
c o m p e n s a t i o n f o r t h e p e r i o d f r o m A p r i l 9, 1981 t o J u l y 2 7 , 1 9 8 1 ; 
and ( 5 ) a w a r d e d c l a i m a n t ' s a t t o r n e y a f e e o f 25% o f t h e i n c r e a s e d 
p e r m a n e n t p a r t i a l d i s a b i l i t y c o m p e n s a t i o n and $ 2 , 0 0 0 p a y a b l e by 
S A I F . W i t h t h e e x c e p t i o n o f t h e f i n d i n g r e g a r d i n g c l a i m r e o p e n i n g , 
S A I F a s s e r t s t h a t t h e R e f e r e e e r r e d on a l l i s s u e s . 

I n 1 9 6 5 c l a i m a n t was i n v o l v e d i n a non-work r e l a t e d a u t o m o b i l e 
a c c i d e n t i n w h i c h s h e s u s t a i n e d i n j u r i e s t o h e r h e a d and n e c k . No 
x - r a y s w e r e t a k e n f o l l o w i n g t h i s i n c i d e n t . C l a i m a n t was t r e a t e d 
f o r a v a r i e t y o f m e d i c a l p r o b l e m s b e t w e e n 1965 and 1 9 7 2 , none 
a p p a r e n t l y i n v o l v i n g h e r n e c k . C l a i m a n t b e g a n w o r k i n g on a g r e e n 
c h a i n f o r t h e Murphy Company i n 1 9 6 9 . On F e b r u a r y 16, 1972 c l a i m 
a n t s i g n e d an 801 f o r m i n d i c a t i n g t h a t s h e s t r a i n e d h e r n e c k a t 
w o r k . S h e was t r e a t e d by D r . M a i e r a n d r e l e a s e d t o r e t u r n t o work 
on M a r c h 1 3 , 1 9 7 2 . A D e t e r m i n a t i o n O r d e r o f A p r i l 1 8 , 1 9 7 2 a l l o w e d 
no p e r m a n e n t p a r t i a l d i s a b i l i t y . On A u g u s t 19, 1974 c l a i m a n t com
p l e t e d a n o t h e r 801 f o r m i n d i c a t i n g t h a t s h e s t r a i n e d h e r s h o u l d e r 
and n e c k a t w o r k . C l a i m a n t was r e l e a s e d t o r e t u r n t o work on 
S e p t e m b e r 3, 1974 and t h e D e t e r m i n a t i o n O r d e r o f November 20, 1974 
a l l o w e d t i m e l o s s b e n e f i t s o n l y . On M arch 1 8 , 1977 c l a i m a n t s i g n e d 

y e t a n o t h e r 801 f o r m r e g a r d i n g a n e c k p a i n s h e s u f f e r e d when s h e 
t u r n e d h e r h e a d s u d d e n l y a t w o r k . The D e t e r m i n a t i o n O r d e r o f J u n e 
2 2 , 1977 a l l o w e d a p p r o x i m a t e l y f i v e w e e k s o f t e m p o r a r y t o t a l d i s 
a b i l i t y b e n e f i t s . 

On S e p t e m b e r 1, 1977 c l a i m a n t f i l e d a n o t h e r 801 f o r m i n d i 
c a t i n g t h a t s h e a g a i n s u s t a i n e d an i n j u r y when t u r n i n g h e r h e a d a t 
w o r k . X - r a y s t a k e n by D r . Q u i n n r e v e a l e d d e g e n e r a t i v e c h a n g e s w i t h 
s u b l u x a t i o n o f C-5 on C-6. D r . G o l d e n a g r e e d and s u g g e s t e d t h a t a 
tomogram be o b t a i n e d . The tomogram was p e r f o r m e d by D r . F i l a r s k i 
on November 2, 1 9 7 7 . D r . F i l a r s k i s u s p e c t e d an i n t e r s p i n o u s 
l i g a m e n t t e a r b u t f o u n d no e v i d e n c e o f s u b l u x a t i o n . C l a i m a n t was 
r e l e a s e d t o r e t u r n t o work on J a n u a r y 1 8 , 1 9 7 7 . On F e b r u a r y 2, 
1978 c l a i m a n t was a g a i n c o m p l a i n i n g o f p a i n , b u t by F e b r u a r y 16, 
1978 was f e e l i n g b e t t e r . The D e t e r m i n a t i o n O r d e r o f M a r c h 1, 1978 
a l l o w e d a d d i t i o n a l t i m e l o s s b e n e f i t s . On M a r c h 2 1 , 1978 c l a i m a n t 
r e t u r n e d t o D r . E a v e s a g a i n c o m p l a i n i n g o f n e c k p a i n s e c o n d a r y t o 
t u r n i n g o v e r i n bed a t home. By May o f 1978 c l a i m a n t was a g a i n 
s u f f e r i n g i n c r e a s e d p a i n and was r e f e r r e d t o D r . B a k e r . 

• I . 
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On May 2 3 , 1978 D r . B a k e r r e p o r t e d t h a t he u n q u e s t i o n a b l y f e l t 
c l a i m a n t ' s symptoms t o be due t o s u b l u x a t i o n o f C-5 on C-6, b u t 
t h a t " i h a v e n e v e r s e e n o r h e a r d o f t h i s h a p p e n i n g s p o n t a n e o u s l y 
w i t h a v o l u n t a r y r i g h t t u r n i n g o f t h e h e a d . . . " On A u g u s t 2 5 , 
1"978 D r . B a k e r p e r f o r m e d an a r t h r o d e s i s C5-6 w i t h i n t e r n a l f i x a 
t i o n . D r . B a k e r r e l e a s e d c l a i m a n t t o r e t u r n t o work on J a n u a r y 8, 
1 9 7 9 . C l a i m a n t f a i l e d t o do s o , a p p a r e n t l y due t o t h e o c c u r r e n c e 
o f s h o c k l ' i k e s e n s a t i o n s i n h e r body ( L h e r m i t t e ' s s i g n ) . A m y e l o 
gram was p e r f o r m e d by D r . G o l d e n on M a r c h 1 2 , 1979 and o t h e r t h a n 
a m i n i m a l d e f e c t a t C 6 - 7 , t h e c e r v i c a l s p i n e was n o r m a l . On A p r i l 
1 6 , 1 9 7 9 D r . G o l d e n recommended c l a i m . c l o s u r e . A D e t e r m i n a t i o n 
O r d e r i s s u e d on J u n e 1, 1979 a l l o w i n g c l a i m a n t 10% u n s c h e d u l e d 
p e r m a n e n t p a r t i a l d i s a b i l i t y for- i n j u r y t o t h e n e c k . 

On A u g u s t 3 1 , 1979 c l a i m a n t r e t u r n e d t o D r . E a v e s c o m p l a i n i n g 
o f n e c k p a i n . D r . E a v e s r e f e r r e d h e r t o D r . B a k e r f o r r e v a l u a 
t i o n . D r . B a k e r r e p o r t e d on S e p t e m b e r 1 9 , 1979 t h a t c l a i m a n t was 
o v e r r e a c t i n g a g r e a t d e a l t o m i l d s u b j e c t i v e c o m p l a i n t s and s t a t e d 
t h a t he a d v i s e d t h e c l a i m a n t t o p u t t h e e x p e r i e n c e b e h i n d h e r and 
t o r e t u r n t o a s n o r m a l a l i f e a s p o s s i b l e , b u t t h a t : "She i s s o 
f i x e d and s o a p p r e h e n s i v e a b o u t h e r d i s a b i l i t y t h a t I d o u b t t h a t 
s h e w i l l e v e r be a b l e t o a c c e p t t h i s . " C l a i m a n t was s u b s e q u e n t l y 
e n r o l l e d a t L a n e Community C o l l e g e f o r a v o c a t i o n a l r e h a b i l i t a t i o n 
p r o g r a m ; h o w e v e r , t h e p r o g r a m a u t h o r i z a t i o n was r e v o k e d i n O c t o b e r 
o f 1980 due t o c l a i m a n t ' s l a c k o f i n t e r e s t . Time l o s s b e n e f i t s 
c e a s e d when t h e p r o g r a m was t e r m i n a t e d . 

On December 30, 1 9 8 0 , a t t h e r e q u e s t o f h e r a t t o r n e y , c l a i m a n t 
was e x a m i n e d by D r . S m i t h , who d i d n o t p r e p a r e a w r i t t e n r e p o r t 
u n t i l F e b r u a r y 1 7 , 1 9 8 1 . A l t h o u g h t h e o b j e c t i v e f i n d i n g s w e r e 
m i n i m a l , D r . S m i t h s t a t e d t h a t he f e l t t h e c l a i m s h o u l d be r e o p e n e d 
w i t h a r r a n g e m e n t s made f o r h o s p i t a l i z a t i o n o f t h e c l a i m a n t f o r t h e 
p u r p o s e o f f u r t h e r d i a g n o s t i c and p o s s i b l e s u r g i c a l p r o c e d u r e s . 
C l a i m a n t was s u b s e q u e n t l y r e e v a l u a t e d by D r . B a k e r a t t h e r e q u e s t 
o f S A I F . D r . B a k e r s t a t e d i n h i s r e p o r t o f May 1, 1981 t h a t D r . 
S m i t h ' s e v a l u a t i o n was p r o b a b l y a c c u r a t e , b u t t h a t u n d e r no c i r c u m 
s t a n c e s w o u l d he c o n s i d e r o p e r a t i n g on t h e c l a i m a n t ' s n e c k a g a i n . 
C l a i m a n t was a l s o e x a m i n e d by D r s . H o c k e y , G o l d e n and P h i f e r a t t h e 
r e q u e s t o f S A I F . D r . H o c k e y c o u l d f i n d no i n d i c a t i o n t h a t s u r g e r y 
was n e c e s s a r y ; D r . G o l d e n was s u r p r i s e d t h a t any e x a m i n e r w o u l d 
recommend s u r g e r y on c l a i m a n t ' s n e c k s i n c e i t was a s y m p t o m a t i c . 

On J u n e 6, 1981 i n r e s p o n s e t o s e v e r a l q u e s t i o n s p o s e d by 
d e f e n s e c o u n s e l , D r . B a k e r i n d i c a t e d t h a t i t was m e d i c a l l y p r o b a b l e 
t h a t c l a i m a n t ' s c e r v i c a l c o n d i t i o n and r e s u l t i n g s u r g e r y was c a u s e d 
by t h e 1 9 6 5 a u t o m o b i l e a c c i d e n t and t h a t t h e h e a d - t u r n i n g i n c i d e n t s 
w h i c h o c c u r r e d a t t h e Murphy Company p r o d u c e d o n l y t r a n s i t o r y symp
toms and h a d no e f f e c t on c l a i m a n t ' s p r e e x i s t i n g c o n d i t i o n . A 
b a c k - u p d e n i a l o f t h e c l a i m by S A I F f o l l o w e d on J u l y 27, 1 9 8 1 . On 
A u g u s t 6, 1981 D r . G o l d e n i n d i c a t e d h i s a g r e e m e n t w i t h D r . E a k e r ' s 
r e s p o n s e s t o t h e q u e s t i o n n a i r e f r o m S A I F . 

The m a t t e r p r o c e e d e d t o h e a r i n g on A u g u s t 12 and S e p t e m b e r 16, 
1 9 8 2 . The P e f e r e e c o n c l u d e d t h a t t h e F e b r u a r y 17, 1981 r e p o r t o f 
D r . S m i t h ' c o n s t i t u t e d a v a l i d c l a i m f o r a g g r a v a t i o n w h i c h S A I F was 
r e q u i r e d t o r e s p o n d t o w i t h t h e p a y m e n t o f i n t e r i m . c o m p e n s a t i o n . 
H a v i n g f a i l e d t o do s o , t h e P e f e r e e f o u n d S A I F l i a b l e f o r s u c h 
b e n e f i t s f r o m t h e d a t e o f r e c e i p t o f D r . S m i t h ' s r e p o r t t o t h e d a t e 
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o f t h e d e n i a l . The P e f e r e e c o n c l u d e d t h a t , c o n s i d e r i n g t h e 
o p i n i o n s o f D r s . B a k e r , H o c k e y , P h i f e r and G o l d e n , c l a i m a n t had n o t 
p r o v e n a c o m p e n s a b l e a g g r a v a t i o n c l a i m . The P e f e r e e a l s o c o n c l u d e d 
t h a t a l t h o u g h t h e m e d i c a l e v i d e n c e e s t a b l i s h e d t h a t c l a i m a n t had a 
p r e e x i s t i n g u n d e r l y i n g c o n d i t i o n , h e r work i n c i d e n t s a t t h e Murphy 
Company r e s u l t e d i n a w o r s e n i n g o f t h a t c o n d i t i o n . A p p a r e n t l y t h e 
R e f e r e e d i s c o u n t e d D r . B a k e r ' s o p i n i o n b e c a u s e s h e f e l t he r e v e r s e d 
h i s p o s i t i o n when t e s t i f y i n g a t t h e h e a r i n g . 

I I . 

T h i s i s an e x t r e m e l y c o m p l i c a t e d c a s e f r o m a f a c t u a l s t a n d 
p o i n t . Two h e a r i n g s w e r e n e c e s s a r y , t h e f i r s t o f w h i c h was n i n e 
h o u r s l o n g , 106 e x h i b i t s w e r e r e c e i v e d and D r . B a k e r p r o d u c e d m e d i 
c a l t e s t i m o n y c o v e r i n g 77 p a g e s o f t r a n s c r i p t . We b e l i e v e t h a t i f 
t h e R e f e r e e had had t h e b e n e f i t o f a w r i t t e n t r a n s c r i p t ( p a r t i c u 
l a r l y w i t h r e g a r d t o D r . B a k e r ' s t e s t i m o n y ) , w h i c h we h a v e f o u n d 
t o be e s s e n t i a l i n t h i s c a s e , s h e w o u l d h a v e a f f i r m e d S A I F ' s d e n i a l 
i n i t s e n t i r e t y . 

The m o s t i m p o r t a n t e v i d e n c e c o n c e r n i n g c o m p e n s a b i l i t y o f 
c l a i m a n t ' s c o n d i t i o n was p r o d u c e d by D r . B a k e r ( c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n ) a t t h e h e a r i n g . C l o s e s c r u t i n y o f t h a t t e s t i m o n y 
r e v e a l s , a s d e f e n s e c o u n s e l a s s e r t s , t h a t D r . B a k e r d i d n o t r e v e r s e 
h i s p o s i t i o n , b u t was i n f a c t c o n s i s t e n t t h r o u g h o u t h i s t e s t i m o n y . 

D r . B a k e r ' s o p i n i o n c o n c e r n i n g c l a i m a n t ' s c o n d i t i o n c a n be 
s u m m a r i z e d a s f o l l o w s . C l a i m a n t had s u f f e r e d an i n t e r s p i n o u s 
l i g a m e n t t e a r i n h e r n e c k w h i c h upon s u r g e r y he f o u n d t o be h e a l e d , 
a l b e i t i m p r o p e r l y . I t i s n o t m e d i c a l l y p r o b a b l e t h a t t h e s i m p l e 
h e a d t u r n i n g i n c i d e n t s a t t h e Murphy Company c o u l d h a v e t o r n t h e 
l i g a m e n t : 

" B e c a u s e i t t a k e s c o n s i d e r a b l e f o r c e t o 
r u p t u r e t h e s e l i g a m e n t s . T h e y a r e v e r y 
d e n s e t o u g h l i g a m e n t s . And s i m p l y by 
t u r n i n g o n e ' s h e a d , i t ' s , i t w o u l d be 
e x t r e m e l y u n u s u a l t o do t h i s i n j u r y i n t h a t 
m a n n e r . " 

D r . B a k e r s t a t e d t h a t a f l e x i o n - e x t e n s i o n i n c i d e n t w o u l d be t h e 
m o s t p r o b a b l e c a u s e of. t h e l i g a m e n t t e a r and t h a t t h i s t y p e o f 
i n j u r y was o f t e n s u s t a i n e d i n a u t o m o b i l e a c c i d e n t s . He f e l t t h i s 
was t h e m o s t l i k e l y c a u s e o f c l a i m a n t ' s t o r n l i g a m e n t . D r . B a k e r 
i n d i c a t e d f u r t h e r t h a t one o f t h e p u r p o s e s o f t h e i n t e r s p i n o u s 
l i g a m e n t s was t o m a i n t a i n t h e p r o p e r a l i g n m e n t o f t h e v e r t e b r a l 
b o d i e s and t h a t , o n c e t h e l i g a m e n t t e a r s and h e a l s i m p r o p e r l y , t h e 
p r o s p e c t f o r f u t u r e s u b l u x a t i o n s o f t h e v e r t e b r a l body a r e s i g n i f i 
c a n t l y e n h a n c e d : 

"The p a i n r e s u l t s f r o m t h e p o s i t i o n o f one 
v e r t e b r a on t h e o t h e r a s t h e v e r t e b r a 
s u b l u x e s o r s h i f t s . ' T h a t ' s w h a t c a u s e s t h e 
p a i n . And t h e n i t s h i f t s b a c k t o i t s 
n o r m a l p o s i t i o n and t h e p a i n i s r e l i e v e d . " 

The R e f e r e e f e l t t h a t D r . B a k e r t e s t i f e d t h a t e a c h e p i s o d e o f 
s u b l u x a t i o n ( w h i c h t h e l i g a m e n t t e a r made l i k e l y ) l e f t c l a i m a n t i n 
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a p o s i t i o n w h e r e a d d i t i o n a l f u t u r e s u b l u x a t i o n s w o u l d be more 
l i k e l y t o o c c u r a n d w o u l d o c c u r w i t h g r e a t e r f r e q u e n c y and t h a t D r . 
B a k e r t h e n r e v e r s e d t h i s p o s i t i o n when q u e s t i o n e d l a t e r . We do 
n o t b e l i e v e t h a t t o h a v e b e e n t h e c a s e . On c r o s s - e x a m i n a t i o n , t h e 
f o l l o w i n g e x c h a n g e t o o k p l a c e : 

"Q. * * * Do I u n d e r s t a n d y o u c o r r e c t l y t h a t 
y o u f e e l w h a t h a p p e n e d i n M a r c h o f 1977 was 
t h a t , p r e d i s p o s e d t o s u b l u x a t i o n by t h e 
s t r e t c h e d o r l e n g e t h e n e d l i g a m e n t , then" 
Donna S k i n n e r h a d a s u b l u x a t i o n when s h e 
t u r n e d h e r h e a d ; i s t h a t y o u r i n t e r p r e t a t i o n 
o f t h a t e v e n t ? 

"A. Y e s . 

"Q. Y o u r t e s t i m o n y i n d i c a t e d t h a t , o n c e 
t h i s e v e n t o c c u r s and i s r e d u c e d a g a i n t o 
i t s p r o p e r p o s i t i o n , t h e r e i s no i n c r e a s e d 
l i k e l i h o o d t h a t i t w i l l h a p p e n a g a i n . 

"A. No, t h a t ' s n o t c o r r e c t . Once i t h a s 
h a p p e n e d , i t w i l l o c c u r a g a i n and a g a i n . " 
( E m p h a s i s added.;) 

I t s e e m s a p p a r e n t t h a t D r . B a k e r was a s s u m i n g t h a t " t h i s e v e n t " 
s t i l l m e a n t t h e o r i g i n a l l i g a m e n t i n j u r y . D r . B a k e r was t h e n 
a s k e d : 

"0- And w o u l d i t a l s o be t r u e t h a t when 
i t , on a g i v e n o c c a s i o n , g e t s o u t o f p l a c e 
f u r t h e r t h a n i t s e v e r b e e n o u t o f p l a c e 
b e f o r e , t h a t w o u l d f a c i l i t a t e t h e l i k e l i h o o d 
t h a t a t some f u t u r e o c c a s i o n i t w o u l d g e t 
t h a t f a r o u t o f p l a c e a g a i n ? 

"A. Y e s . " 

A l t h o u g h i t i s l e s s c l e a r h e r e , i t a p p e a r s t h a t D r . B a k e r i s s t i l l 
r e f e r r i n g t o t h e o r i g i n a l l i g a m e n t t e a r i n g i n j u r y . T h i s i n t e r p r e 
t a t i o n s e e m s c o n f i r m e d by f u r t h e r t e s t i m o n y : 

"Q. W e l l , b a s i c a l l y , y o u r t e s t i m o n y , i f I 
u n d e r s t o o d i t c o r r e c t l y , D o c t o r , h a s b e e n 
t h a t o n c e we g e t t h i s v e r t e b r a l body 
d i s l o c a t e d --

"A. -- o r s u b l u x e d --

"Q. -- o r s u b l u x e d , s e r i o u s l y o u t o f p l a c e , 
e v e n t h o u g h i t may r e d u c e a g a i n , go b a c k 
w h e r e i t b e l o n g s i t ' s more l i k e l y t h e n t h a t 
i t , o r i t ' s e a s i e r f o r i t , t h e n , t o go b a c k 
and s u b l u x a g a i n . Have I c o r r e c t l y u n d e r 
s t o o d t h a t ? 

"A. Y e s . 

"Q. * * * B u t w h e n e v e r s h e t o r e t h e 
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l i g a m e n t , . . . we've g o t a 4 0 - y e a r - o l d 
woman w i t h no known s i g n i f i c a n t s u b l u x a t i o n 
e v e n t u n t i l M a r c h o f 1 9 7 7 . * * * And I'm 
j u s t a s k i n g , d o e s n ' t t h a t t e n d t o c o n f i r m 
t h e n o t i o n t h a t o n c e . t h i s t h i n g g e t s o u t o f 
p l a c e , t h a t i t ' s much more l i k e l y t o g e t 
o u t o f p l a c e a g a i n ? 

"A. Y e s , I b e l i e v e i t d o e s . I was t r y i n g 
t o make more o u t o f t h a t t h a n t h e r e was I'm 
s o r r y . " ( E m p h a s i s a d d e d . ) 

A g a i n , i t a p p e a r s l i k e l y t h a t D r . B a k e r i s r e f e r r i n g t o t h e 
o r i g i n a l l i g a m e n t t e a r i n g i n c i d e n t . T h i s i s f u r t h e r c o n f i r m e d on 
r e d i r e c t e x a m i n a t i o n : 

"A. I t h i n k t h a t , w h e t h e r o r n o t a p e r s o n 
i s s u b l u x e d on an i n t e r m i t t e n t b a s i s , I 
t h i n k a n y t h i n g i s p o s s i b l e t o i n c r e a s e t h e 
l i k e l i h o o d o f t h a t h a p p e n i n g a g a i n and 
a g a i n i n t h e f u t u r e . I t h i n k , i n t h i s 
p a r t i c u l a r i n c i d e n t , i n c i d e n t -- t h e M a r c h 
'77 e p i s o d e p r o b a b l y d i d n o t make h e r more 
l i k e l y t o s u b l u x . 

* * * 

" 0 . And w h a t a b o u t t h e o t h e r two e p i s o d e s ? 
Would you s a y t h e y d i d n ' t make --

"A. I t h i n k t h e y had no e f f e c t e i t h e r . " 

a n d : 

" I t h i n k t h e e p i s o d e o f M a r c h , 1977 
p o s s i b l y p r e d i s p o s e d t o i t h a p p e n i n g more 
o f t e n i n t h e f u t u r e . I t h i n k i n t h i s 
p a r t i c u l a r i n s t a n c e , i n t h i s p a r t i c u l a r 
i n s t a n c e , t h a t ' s n o t p r o b a b l e . " 

We b e l i e v e t h a t D r . B a k e r ' s t e s t i m o n y d i d n o t v a r y and t h a t he 
c o n s i s t e n t l y m a i n t a i n e d t h e o p i n i o n t h a t t h e o r i g i n a l l i g a m e n t t e a r 
p r e d i s p o s e d c l a i m a n t t o f u r t h e r s u b l u x a t i o n s , b u t t h a t none o f t h e 
a d d i t i o n a l i n c i d e n t s o f s u b l u x a t i o n s w o r s e n e d t h e c o n d i t i o n o r made 
f u r t h e r s u b l u x a t i o n s more l i k e l y . A l t e r n a t i v e l y , we t h i n k t h e 
d o c t o r ' s t e s t i m o n y i s a m b i g u o u s i n r e s p o n s e t o a m b i g u o u s q u e s t i o n s 
l i k e " t h i s e v e n t " and " t h i s t h i n g g e t s o u t o f p l a c e " ; b u t we do n o t 
t h i n k i t i s f a i r o r a c c u r a t e t o s a y t h a t p o s s i b l e u n c l e a r r e s p o n s e s 
t o s u c h q u e s t i o n s e s t a b l i s h e s t h a t a d o c t o r r e v e r s e d h i s p o s i t i o n , 
a s t h e R e f e r e e s e e m s t o h a v e a f f i r m a t i v e l y f o u n d . W i t h o u t b e n e f i t 
o f a t r a n s c r i p t h o w e v e r i t i s n o t d i f f i c u l t t o u n d e r s t a n d how t h e 
t e s t i m o n y c o u l d be m i s p e r c e i v e d . 

I t i s e s t a b l i s h e d w i t h i n a r e a s o n a b l e m e d i c a l p r o b a b i l i t y 
t h a t c l a i m a n t d i d n o t s u s t a i n t h e l i g a m e n t i n j u r y a t w o r k . The 
i n s t a b i l i t y r e s u l t i n g f r o m t h a t l i g a m e n t i n j u r y p r o d u c e d i n c i d e n t s 
o f s u b l u x a t i o n a n d r e d u c t i o n o f t h e v e r t e b r a l body. The o n l y 
r e s u l t o f t h o s e i n c i d e n t s was t e m p o r a r y p a i n e x p e r i e n c e d u n t i l t h e 
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s u b l u x a t i o n s e l f - r e d u c e d . The s u b l u x a t i o n w h i c h o c c u r r e d a s a 
r e s u l t o f i n c i d e n t s a t work had no e f f e c t on c l a i m a n t ' s u n d e r l y i n g 
c o n d i t i o n . D r . B a k e r t e s t i f i e d t h a t t h e s u r g e r y was p e r f o r m e d f o r 
t h e p u r p o s e o f c o r r e c t i n g t h e i n s t a b i l i t y and was n o t due t o any 
p a r t i c u l a r s u b l u x a t i o n i n c i d e n t . The m e d i c a l e v i d e n c e t h u s 
s u m m a r i z e d makes t h e q u e s t i o n c o n c e r n i n g c o m p e n s a b i l i t y more c l e a r . 
S i n c e c l a i m a n t d i d n o t i n j u r e h e r l i g a m e n t a t w ork, and s i n c e t h e 
work i n c i d e n t s d i d n o t c o n t r i b u t e i n a n y way t o t h e c o n d i t i o n o r 
n e e d f o r . s u r g e r y , c l a i m a n t ' s e m p l o y e r c o u l d n o t p o s s i b l y be 
r e s p o n s i b l e . A u t w e l l v.. T r i - M e t , 48 Or App 99 ( 1 9 8 0 ) . S A I F ' s 
d e n i a l o f c o m p e n s a b i l i t y m u s t , t h e r e f o r e , be a f f i r m e d and t h e J u n e 
1', 1 9 7 9 D e t e r m i n a t i o n O r d e r m u s t be s e t a s i d e . W i t h r e g a r d t o t h e 
o p i n i o n s o f D r s . S m i t h and L u c e , we g e n e r a l l y a g r e e w i t h t h e 
comments i n a p p e l l a n t ' s b r i e f . 

C l a i m a n t c i t e s K e e f e r v . S I A C , 171 Or 405 ( 1 9 4 3 ) f o r t h e p r o 
p o s i t i o n t h a t t h e e m p l o y e r m u s t a c c e p t t h e w o r k e r a s he f i n d s h i m . 
T h a t i s c o r r e c t ; h o w e v e r , i t d o e s n o t mean an e m p l o y e r i s r e s p o n 
s i b l e f o r c o n d i t i o n s t o t a l l y u n r e l a t e d t o a c l a i m a n t ' s e m p l o y m e n t 
a n d t o w h i c h t h e e m p l o y m e n t made- no c o n t r i b u t i o n . 

I I I . 

C l a i m a n t a d d i t i o n a l l y a s s e r t s t h a t S A I F may n o t i n 1 9 8 1 , d e n y 
a c l a i m t h a t was a c c e p t e d i n 1977 and p r o c e s s e d t o c l o s u r e by 
D e t e r m i n a t i o n O r d e r i n 1 9 7 9 . The C o u r t o f A p p e a l s seems t o b e l i e v e 
o t h e r w i s e . S e e Tow-nsend v . A r g o n a u t I n s u r a n c e Company, 60 Or App 
32 ( 1 9 8 2 ) . 

W i t h r e g a r d t o t h e i s s u e c o n c e r n i n g c l a i m r e o p e n i n g , we a g r e e 
w i t h t h e R e f e r e e . We a l s o a g r e e w i t h h e r c o n c l u s i o n t h a t S A I F was 
r e q u i r e d t o p r o v i d e c l a i m a n t w i t h i n t e r i m c o m p e n s a t i o n f r o m A p r i l 
9, 1 9 8 1 t o t h e d a t e o f d e n i a l . 

ORDER 

T h e R e f e r e e ' s o r d e r d a t e d M a r c h 12, 1 9 8 2 and i n t e r i m o r d e r 
d a t e d A u g u s t 19, 1981 a r e a f f i r m e d i n p a r t and r e v e r s e d i n p a r t . 

T h o s e p o r t i o n s o f t h e o r d e r ( s ) w h i c h s e t a s i d e S A I F ' s d e n i a l 
o f J u l y 27, 1981 w h i c h d e n i e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
c e r v i c a l c o n d i t i o n a r e r e v e r s e d a n d S A I F ' s d e n i a l i s r e i n s t a t e d 
a n d a f f i r m e d i n i t s e n t i r e t y . T h o s e p o r t i o n s o f t h e o r d e r w h i c h 
a l l o w e d c l a i m a n t a n a d d i t i o n a l 10% u n s c h e d u l e d p e r m a n e n t p a r t i a l 
d i s a b i l i t y o v e r and a b o v e t h e J u n e 1, 1 9 7 9 D e t e r m i n a t i o n O r d e r a r e 
r e v e r s e d a n d t h e D e t e r m i n a t i o n O r d e r i s s e t a s i d e . T h o s e p o r t i o n s 
o f t h e R e f e r e e ' s o r d e r a l l o w i n g c l a i m a n t ' s a t t o r n e y a n a t t o r n e y ' s 
f e e o f $ 2 , 0 0 0 p a y a b l e by S A I F a r e r e v e r s e d . The r e m a i n d e r o f t h e 
R e f e r e e ' s o r d e r i s a f f i r m e d . 

********** 
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EUGENE SZABO, C l a i m a n t 
A l a n R. U n k e l e s , C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 81-07103 
J a n u a r y 28, 1983 
O r d e r on R e v i e w 

Reviewed by Board Members Barnes and F e r r i s . 

The c l a i m a n t r e q u e s t s r e v i e w of Referee Neal's order which 
found t h a t c l a i m a n t ' s o c c u p a t i o n a l disease c l a i m f o r c a l c a n e a l 
t e n d i n i t i s was not compensable because he d i d not f i l e i t w i t h i n 
180 days f o l l o w i n g t h e date he was d i s a b l e d or i n f o r m e d by a d o c t o r 
he was s u f f e r i n g from an o c c u p a t i o n a l d i s e a s e . 

C l a i m a n t ' s c l a i m s t a r t e d s i m p l y enough w i t h a r i g h t a n k l e 
i n j u r y i n November of 1978. I t has grown c o n s i d e r a b l y more complex 
over t h e yea r s s i n c e t h e n and, the p a r t i e s now seem t o agree, a t 
some p o i n t e v o l v e d i n t o a d i s t i n c t o c c u p a t i o n a l disease c l a i m f o r 
t e n d i n i t i s i n b o t h of c l a i m a n t ' s a n k l e s / f e e t . While t h e m a t t e r i s 
not f r e e from doubt, we conclude t he o c c u p a t i o n a l disease c l a i m f o r 
t e n d i n i t i s was f i r s t a s s e r t e d i n J u l y of 1981, but t h a t c l a i m a n t 
had been i n f o r m e d of t h i s c o n d i t i o n and i t s p o s s i b l e work connec
t i o n i n J u l y of 1979. The c l a i m was th u s u n t i m e l y under ORS 
656.807. However, t h e c o u r t s have concluded t h a t t h e e x c e p t i o n s i n 
ORS 656.265(4) a p p l y t o o c c u p a t i o n a l disease c l a i m s . I n k l e y v. 
F o r e s t F i b e r Products Co.. 288 Or 337 (1980). I n v o k i n g one of 
those e x c e p t i o n s , c l a i m a n t argues t h a t h i s c l a i m s h o u l d n o t be t i m e 
b a r r e d because h i s employer was not p r e j u d i c e d by t h e l a t e f i l i n g . 
I n t h e c o n t e x t of t h i s case, i n which some k i n d of c l a i m f o r some 
k i n d of a n k l e / f o o t c o n d i t i o n has been processed s i n c e l a t e 1978, 
c l a i m a n t ' s n o - p r e j u d i c e argument seems cogent. The SAIF Corpora
t i o n does n o t p r e s e n t any argument t o t h e c o n t r a r y . We conclude 
t h a t c l a i m a n t ' s o c c u p a t i o n a l disease c l a i m i s not ti m e b a r r e d 
because l a t e f i l i n g d i d not c r e a t e any p r e j u d i c e . 

We t u r n t o t h e m e r i t s of t h e c l a i m , which t h e Referee d i d not 
reach . One d o c t o r has s p e c i f i c a l l y opined t h a t c l a i m a n t ' s 
c a l c a n e a l t e n d i n i t i s "does n o t seem t o be j o b r e l a t e d . " V i e w i n g 
t h e o t h e r evidence i n t h e l i g h t most f a v o r a b l e t o t h e c l a i m a n t , t h e 
most t h a t can be s a i d i s t h a t c l a i m a n t ' s s t a n d i n g a t work on cement 
f l o o r s and meta l r o l l e r s made t h e t e n d i n i t i s c o n d i t i o n symptomatic, 
i . e . , caused p a i n , but was not t h e major cause of the onset of t h a t 
c o n d i t i o n or of any worsening of t h a t c o n d i t i o n . On t h i s r e c o r d , 
we do not b e l i e v e t h a t c l a i m a n t has e s t a b l i s h e d c o m p e n s a b i l i t y . 
See Douglas S. C h l a p u z l o . 34 Van N a t t a 1255 (1 9 8 2 ) ; W i l l i a m C. 
Schneider. 34 Van N a t t a 520. a f f ' d 59 Or App 772 ( 1 9 8 2 ) . 

We thus reach t h e same c o n c l u s i o n as d i d t h e Referee, a l b e i t 
f o r d i f f e r e n t reasons. 

ORDER 

The Referee's o r d e r dated May 27, 1982 i s a f f i r m e d . 
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GEORGE A. T I L L E R Y , C l a i m a n t WCB 81-07576 
D o b l i e & F r a n c e s c o n i , C l a i m a n t ' s A t t o r n e y s J a n u a r y 28, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
R e v i e w e d by B o a r d Members F e r r i s a n d L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w a n d t h e S A I F C o r p o r a t i o n c r o s s -
r e q u e s t s r e v i e w o f R e f e r e e B r a v e r m a n ' s o r d e r w h i c h g r a n t e d c l a i m a n t 
c o m p e n s a t i o n f o r 2 0 % u n s c h e d u l e d d i s a b i l i t y due t o b i l a t e r a l 
t h o r a c i c o u t l e t s y n d r o m e . C l a i m a n t c o n t e n d s t h e a w a r d i s l o w ; S A I F 
r e q u e s t s t h a t t h e R e f e r e e ' s a w a r d be a f f i r m e d . 

A f t e r de n o vo r e v i e w , t h e B o a r d a f f i r m s t h e c o n c l u s i o n r e a c h e d 
by t h e R e f e r e e . T h i s d e c i s i o n was r e a c h e d a f t e r c o n s i d e r a t i o n o f 
' c l a i m a n t ' s c a s e i n l i g h t o f OAR 4 3 6 - 6 5 - 6 0 0 e t s e q . S e v e r a l d i s 
c r e p a n c i e s a p p e a r a f t e r a c o m p a r i s o n o f o u r e v a l u a t i o n w i t h t h a t 
s u b m i t t e d b y c l a i m a n t i n h i s b r i e f on r e v i e w . C l a i m a n t ' s j o b a s a 
s p r e a d e r m a n / c o r e f e e d e r h a s a " s p e c i f i c v o c a t i o n a l p r e p a r a t i o n " o f 
3 f o r a n i m p a c t v a l u e o f +3 ( n o t +8 a s c l a i m a n t c o n t e n d s ) . I n t h e 
D i c t i o n a r y o f O c c u p a t i o n a l T i t l e s , t h i s j o b i s c l a s s i f i e d a s medium 
work, r a t h e r t h a n h e a v y . B a s e d on t h e l i f t i n g r e s t r i c t i o n s p l a c e d 
on c l a i m a n t by h i s d o c t o r s , c l a i m a n t i s now a b l e t o p e r f o r m l i g h t 
w o r k f o r a v a l u e o f +5. U n d e r t h e " l a b o r m a r k e t f i n d i n g s " s e c t i o n 
o f OAR 4 3 6 - 6 5 - 6 0 0 we c h a r t c l a i m a n t w i t h a GED o f 4 ( h i g h s c h o o l 
e d u c a t i o n ) , a n SVP o f 3 and i n t h e l i g h t o f work c a t e g o r y . T h i s 
r e s u l t s i n 1 7 % o f t h e g e n e r a l l a b o r m a r k e t s t i l l a v a i l a b l e t o h i m 
f o r a v a l u e o f 0. C o m b i n i n g t h e s e f a c t o r s w i t h t h e o t h e r f a c t o r s 
w h i c h w e r e a g r e e d upon by c l a i m a n t ' s a t t o r n e y and t h e B o a r d , we 
c o n c l u d e t h a t c l a i m a n t h a s b e e n a d e q u a t e l y c o m p e n s a t e d by t h e 2 0 % 
a w a r d g r a n t e d by t h e R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u n e 1 0 , 1 9 8 2 i s a f f i r m e d . 
* * * * * * * * * * 

BROCK WEIDMAN, C l a i m a n t WCB 81-04440 
R i c h a r d Condon, A t t o r n e y J a n u a r y 28, 1983 
Noreen S a l t v e i t , A t t o r n e y O r d e r on Remand 
On r e v i e w o f t h e B o a r d ' s O r d e r d a t e d F e b r u a r y 2 6 , 1 9 8 2 , 

t h e C o u r t o f A p p e a l s r e v e r s e d t h e B o a r d ' s O r d e r . 

Now, t h e r e f o r e , t h e a b o v e - n o t e d B o a r d O r d e r i s v a c a t e d , a n d 
t h i s c l a i m i s r emanded t o t h e c a r r i e r f o r a c c e p t a n c e a n d p a y m e n t 
o f b e n e f i t s i n a c c o r d a n c e w i t h l a w . 

I T I S SO ORDERED. 
^ . J ^ * . * . ? * * * * 

MARTA WILLIAMS, C l a i m a n t WCB 81-10519 
D o b l i e & F r a n c e s c o n i , C l a i m a n t ' s A t t o r n e y s J a n u a r y 28, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
R e v i e w e d b y t h e B o a r d e n b a n c . 

T h e S A I F C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e G n ] t o n ' s o r d e r 
w h i c h s e t a s i d e i t s November 1 0 , 1 9 8 1 c l a i m d e n i a l . The o n l y i s s u e 
f o r r e v i e w i s c o m p e n s a b i l i t y . 
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T h e f a c t s a r e r e l a t i v e l y s i m p l e . C l a i m a n t was e m p l o y e d a t t h e 
M i l w a u k e e C a r e C e n t e r f o r a b o u t 2 months when, on A u g u s t 1 2 , 1 9 8 1 , 
s h e a l l e g e d l y s t r a i n e d h e r b a c k w h i l e , a s s i s t i n g a p a t i e n t . C l a i m 
a n t a d v i s e d h e r e m p l o y e r who recommended t h a t s h e s e e a d o c t o r . 
C l a i m a n t , h o w e v e r , f i l e d no c l a i m , s o u g h t no m e d i c a l s e r v i c e s n o r 
l o s t a n y t i m e f r o m w o r k . 

On o r a b o u t S e p t e m b e r 25, 1981 c l a i m a n t s u f f e r e d l o w b a c k and 
s h a r p r i g h t l e g p a i n when b e n d i n g o v e r t o l i f t h e r c h i l d . T he 
c l a i m a n t d i d s e e k m e d i c a l c a r e f o l l o w i n g t h i s i n c i d e n t . T h e few 
m e d i c a l r e p o r t s i n t h e r e c o r d i n d i c a t e t h a t c l a i m a n t was b e n d i n g 
o v e r a t t h e w a i s t i n o r d e r t o l i f t h e r c h i l d , and f e l t a p o p i n 
h e r b a c k . T h e d i a g n o s i s was low b a c k s p r a i n . A c l a i m was f i l e d 
a n d was d e n i e d by S A I F on November 10, 1981 on t h e g r o u n d s t h a t 
t h e m e d i c a l t r e a t m e n t a n d t i m e l o s s i n c u r r e d w e r e t h e r e s u l t o f 
t h e c h i l d l i f t i n g i n c i d e n t and n o t an o n - t h e - j o b i n j u r y . S A I F 
i n d i c a t e d c o r r e c t l y t h a t no c l a i m h a d e v e r b e e n f i l e d f o r t h e 
A u g u s t 1 2 , 1981 i n c i d e n t . 

T h e R e f e r e e s t a t e d t h a t a c o m p e n s a b l e i n j u r y u n d e r ORS 6 5 6 . 0 0 5 
•is a n a c c i d e n t a l i n j u r y a r i s i n g o u t o f and i n t h e c o u r s e o f e m p l o y 
ment w h i c h r e q u i r e s e i t h e r m e d i c a l s e r v i c e s o r r e s u l t s i n 
d i s a b i l i t y o r d e a t h . I t w o u l d , t h e r e f o r e , a p p e a r t h a t c l a i m a n t d i d 
n o t s u s t a i n a c o m p e n s a b l e i n j u r y p r i o r t o t h e S e p t e m b e r , 1981 i n c i 
d e n t . D e s p i t e t h i s , h o w e v e r , t h e R e f e r e e s t a t e d t h a t t h i s i s s u e 
was n o t b e f o r e h i m and t h a t t h e r e , was a l s o no i s s u e b e f o r e h i m 
r e g a r d i n g t h e S e p t e m b e r c h i l d - l i f t i n g i n c i d e n t . 

We d i s a g r e e . We b e l i e v e t h a t t h e s e w e r e t h e e x a c t i s s u e s 
b e f o r e t h e R e f e r e e . C l a i m a n t f i l e d a c l a i m f o r m e d i c a l s e r v i c e s 
and t i m e l o s s i n c u r r e d f o l l o w i n g a n o f f - t h e - j o b l i f t i n g i n c i d e n t . 
S A I F , n o t h a v i n g a n y p r e v i o u s c l a i m f i l e d a g a i n s t i t , d e n i e d t h e 
c l a i m . T h e i s s u e , t h e r e f o r e , i s : a r e t h e m e d i c a l s e r v i c e s a nd t i m e 
l o s s s u f f e r e d by t h e c l a i m a n t i n S e p t e m b e r o f 1981 t h e r e s u l t o f a 
c o m p e n s a b l e i n j u r y ? We b e l i e v e t h i s t o h a v e b e e n t h e i s s u e b e f o r e 
t h e R e f e r e e and t h e a n s w e r i s o b v i o u s . C l a i m a n t h a s n o t 
e s t a b l i s h e d t h i s t o be t h e c a s e . T h e r e i s no m e d i c a l e v i d e n c e s o 
i n d i c a t i n g a n d , i n p o i n t o f f a c t , what e v i d e n c e t h e r e i s i m p l i c a t e s 
t h e S e p t e m b e r o f 1981 o f f - t h e - j o b l i f t i n g i n c i d e n t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 2, 1982 i s r e v e r s e d . S A I F ' s 
d e n i a l o f November 10, 1981 i s a f f i r m e d . 

B o a r d Member B a r n e s D i s s e n t i n g : 

T h e m a j o r i t y r e c a s t s w hat t h e p a r t i e s a g r e e d a t t h e t i m e o f h e a r i n g 
was t h e i s s u e i n t h i s c a s e . A t t h e c o n c l u s i o n o f t h e t e s t i m o n y t h e 
R e f e r e e a s k e d w h e t h e r t h e " o n l y i s s u e " was w h e t h e r t h e r e was a 

c o m p e n s a b l e a t - w o r k i n j u r y on A u g u s t 12, 1 9 8 1 . S A I F ' s a t t o r n e y 
r e s p o n d e d i n t h e a f f i r m a t i v e . T he R e f e r e e d e c i d e d t h e i s s u e s o 
f r a m e d on c r e d i b i l i t y g r o u n d s and I a g r e e w i t h h i s d e c i s i o n . 

* * * * * * * * * * 
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TIMOTHY R. WRIGGLESWORTH, C l a i m a n t WCB 80-01967 
S t e v e n F i n l a y s o n , C l a i m a n t ' s A t t o r n e y J a n u a r y 28, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 
R e v i e w e d by B o a r d Members F e r r i s and L e w i s . 

T h e S A I F C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e S e y m o u r ' s 
o r d e r w h i c h a w a r d e d t h e c l a i m a n t 3 5 % u n s c h e d u l e d p e r m a n e n t p a r t i a l 
d i s a b i l i t y f o r h i s l o w b a c k i n j u r y . A D e t e r m i n a t i o n O r d e r d a t e d 
O c t o b e r 11, 1979 h a d a w a r d e d no p e r m a n e n t d i s a b i l i t y c o m p e n s a t i o n . 
S A I F c o n t e n d s t h a t t h e a w a r d i s e x c e s s i v e a n d t h a t a more r e a s o n 
a b l e a w a r d w o u l d be 10% u n s c h e d u l e d d i s a b i l i t y . 

L i k e t h e R e f e r e e , we f i n d t h a t t h e c l a i m a n t h a s s u f f e r e d some 
p e r m a n e n t d i s a b i l i t y a s a r e s u l t o f h i s l o w b a c k i n j u r y . H o w ever, 
a p p l y i n g t h e f a c t s o f t h i s c a s e t o t h e r a t i n g g u i d e l i n e s f o u n d a t 
OAR 4 3 6 - 6 5 - 6 0 0 e t s e q . , we f i n d t h a t t h e more r e a s o n a b l e a w a r d 
w o u l d be 64° o r 2 0 % u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y . 

ORDER 

Th e R e f e r e e ' s o r d e r d a t e d May 10, 1982 i s m o d i f i e d . C l a i m a n t 
i s a w a r d e d 20% u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y . 
C l a i m a n t ' s a t t o r n e y ' s f e e s h o u l d be a d j u s t e d a c c o r d i n g l y . 

********** 

N0LAND BENDER, C l a i m a n t WCB 80-02532 
Malagon & V e l u r e , C l a i m a n t ' s A t t o r n e y s J a n u a r y 31, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

R e v i e w e d by B o a r d Members L e w i s and F e r r i s . 

T h e i n s u r e r h a s r e q u e s t e d r e v i e w of R e f e r e e D a n n e r ' s o r d e r 
w h i c h r e v e r s e d i t s d e n i a l o f c l a i m a n t ' s a c c i d e n t a l i n j u r y c l a i m . 
T h e i s s u e i s w h e t h e r t h e i n j u r y o c c u r r e d i n t h e c o u r s e of h i s 
e m p l o y m e n t . We r e v e r s e . 

E x c e p t a s i n c o n s i s t e n t w i t h o u r f i n d i n g s h e r e i n , we a d o p t t h e 
R e f e r e e ' s f i n d i n g s o f f a c t . B r i e f l y , t h o s e f a c t s a r e t h a t 
c l a i m a n t , t h e n 14 y e a r s o f a g e . was e m p l o y e d a s a c u s t o d i a n on a 
p a r t - t i m e b a s i s a t t h e s c h o o l he a t t e n d e d . H i s w a g e s w e r e p a i d 
t h r o u g h t h e C o m p r e h e n s i v e E m p l o y m e n t and T r a i n i n g A c t ( C E T A ) 
p r o g r a m . D u r i n g t h e f i f t e e n m i n u t e work b r e a k , c l a i m a n t and h i s 
s u p e r v i s o r r e g u l a r l y p l a y e d b a s k e t b a l l i n t h e g y m n a s i u m . On t h e 
e v e n i n g o f h i s i n j u r y , h o w e v e r , c l a i m a n t ' s s u p e r v i s o r was n o t 
p r e s e n t and c l a i m a n t and a n o t h e r CETA s t u d e n t e m p l o y e e w e r e 
s h o o t i n g b a s k e t s . T h e y b r o u g h t o u t a s p r i n g b o a r d a n d w e r e u s i n g 
i t t o g a i n s u f f i c i e n t h e i g h t t o "dunk" t h e b a s k e t b a l l t h r o u g h t h e 
hoop. D u r i n g one s u c h a t t e m p t , c l a i m a n t f e l l , b r e a k i n g h i s arm 
and s u s t a i n i n g o t h e r i n j u r i e s . 

B u t f o r one a d d i t i o n a l f a c t o r , we w o u l d f i n d t h i s c l a i m t o be 
c o m p e n s a b l e i n a s m u c h a s t h e i n j u r y t o o k p l a c e on t h e e m p l o y e r ' s 
p r e m i s e s , on a b r e a k r e q u i r e d by t h e c o n d i t i o n s o f e m p l o y m e n t , an d 
w h i l e e n g a g e d i n a n a c t i v i t y , t o a l l a p p e a r a n c e s , c o n d o n e d by 
c l a i m a n t ' s s u p e r v i s o r . T h e d e c i s i v e f a c t o r i s t h a t c l a i m a n t 
t e s t i f i e d t h a t he was a w a r e t h a t u s e of t h e s p r i n g b o a r d w h i l e 
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p l - a y i n g b a s k e t b a l l was s p e c i f i c a l l y d i s a p p r o v e d . He t e s t i f i e d 
t h a t a s a p a r t i c i p a n t i n t h e s c h o o l ' s b a s k e t b a l l p r o g r a m he 
p e r s o n a l l y o b s e r v e d o t h e r s t u d e n t s u s i n g t h e s p r i n g b o a r d i n t h e 
f a s h i o n d e s c r i b e d and b e i n g w a r n e d by t h e c o a c h e s t o c e a s e 
e n g a g i n g i n s u c h a c t i v i t y . 

We r e c o g n i z e t h a t , a t t h e t i m e , c l a i m a n t was o n l y 14 y e a r s o f 
ge and t h a t t h e k n o w l e d g e t h a t s p r i n g b o a r d s w e r e n o t t o be u s e d 

w h i l e p l a y i n g b a s k e t b a l l was a c q u i r e d w h i l e c l a i m a n t was i n h i s 
s t a t u s a s a s t u d e n t , n o t a s a n e m p l o y e e . N e v e r t h e l e s s , we f i n d 
t h a t he knew t h a t t h e e m p l o y e r d i d n o t c o n s e n t and, i n f a c t , 
e x p r e s s l y d i s a l l o w e d , t h e c o n d u c t i n q u e s t i o n . I t f o l l o w s t h a t 
c l a i m a n t ' s i n j u r i e s w e r e s u s t a i n e d w h i l e c l a i m a n t was e n g a g e d i n 
c o n d u c t o u t s i d e t h e c o u r s e of h i s e m p l o y m e n t . C l a r k v . U.S. 
P l y w o o d . 288 Or 2 5 5 , 266 ( 1 9 8 0 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u n e 25, 1982 i s r e v e r s e d . The 
i n s u r e r ' s d e n i a l o f M a r c h 14. 1980 i s r e i n s t a t e d and a f f i r m e d . 

4. + 4. + 4. + + + *+ 

JACK BROWN, C l a i m a n t WCB 81-02709 
Magar E. Magar, C l a i m a n t ' s A t t o r n e y J a n u a r y 31, 1983 
John S n a r s k i s , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
R e v i e w e d by Board Members F e r r i s and L e w i s . 

The i n s u r e r h a s r e q u e s t e d r e v i e w , and t h e c l a i m a n t 
c r o s s - r e v i e w , o f R e f e r e e G e m m e l l ' s o r d e r w h i c h awarded 40% 
u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y b u t d e n i e d any a d d i t i o n a l 
t e m p o r a r y t o t a l d i s a b i l i t y . T h e i n s u r e r c o n t e n d s t h a t t h e 
E v a l u a t i o n D i v i s i o n ' s a w a r d o f 10% p e r m a n e n t d i s a b i l i t y was 
s u f f i c i e n t and t h a t t h e R e f e r e e e r r e d i n f a i l i n g t o a l l o w o f f s e t 
o f a n o v e r p a y m e n t o f t e m p o r a r y t o t a l d i s a b i l i t y . As r e s p o n d e n t on 
r e v i e w , c l a i m a n t d e f e n d s t h e R e f e r e e ' s award o f p e r m a n e n t 
d i s a b i l i t y . As c r o s s - a p p e l l a n t , c l a i m a n t f u r t h e r c o n t e n d s t h a t 
t h e R e f e r e e e r r e d i n f a i l i n g t o award t e m p o r a r y d i s a b i l i t y 
r e t r o a c t i v e t o 1 9 7 8 . I n c o n n e c t i o n w i t h t h i s c o n t e n t i o n , c l a i m a n t 
has r e q u e s t e d t h e Board t o e x e r c i s e i t s own m o t i o n a u t h o r i t y u n d e r 
ORS 6 5 6 . 2 7 8 ( 2 ) t o change o r m o d i f y t h e award o f t i m e l o s s f r o m a 
1 9 7 8 D e t e r m i n a t i o n O r d e r . 

E x c e p t a s i n c o n s i s t e n t w i t h o u r f i n d i n g s h e r e i n , we a d o p t t h e 
R e f e r e e ' s f i n d i n g s o f f a c t . 

We d e c l i n e t o e x e r c i s e o u r own m o t i o n a u t h o r i t y i n the. manner 
r e q u e s t e d by c l a i m a n t , and we a f f i r m t h e R e f e r e e ' s c o n c l u s i o n 
c o n c e r n i n g c l a i m a n t ' s e n t i t l e m e n t t o t i m e l o s s r e t r o a c t i v e t o 
1 9 7 8 . A p a r t f r o m a l l o t h e r l e g a l and f a c t u a l c o n s i d e r a t i o n s , 
v i e w i n g t h e r e c o r d a s a w h o l e , we a r e s i m p l y n o t p e r s u a d e d by 
c l a i m a n t ' s p o s t h o c m e d i c a l r e p o r t o r o t h e r e v i d e n c e t h a t h e was 
n o t m e d i c a l l y s t a t i o n a r y and u n a b l e , t o t a l l y o r p a r t i a l l y , t o work 
d u r i n g t h e t i m e p e r i o d s i n q u e s t i o n . 

W i t h r e s p e c t t o t h e o v e r p a y m e n t i s s u e , a t l e a s t i n s o f a r as 
t h e r e c o r d b e f o r e u s r e f l e c t s , t h e i n s u r e r made no r e q u e s t a t 
h e a r i n g f o r an o f f s e t a g a i n s t an a w a r d o f p e r m a n e n t d i s a b i l i t y . 
However, t h e i s s u e was r a i s e d by v i r t u e o f a s t i p u l a t i o n i n t h e 
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r e c o r d t o t h e e f f e c t t h a t t h e r e was an o v e r p a y m e n t o f t i m e l o s s i n 
t h e amount o f $ 2 5 0 . The i n s u r e r h a v i n g now r e q u e s t e d 
a c k n o w l e d g m e n t o f t h e r i g h t t o a s s e r t an o v e r p a y m e n t and t h e 
c l a i m a n t h a v i n g e x p r e s s e d no d i s a g r e e m e n t t h e r e w i t h , we w i l l a l l o w 
a n o f f s e t a g a i n s t t h e a w a r d o f p e r m a n e n t d i s a b i l i t y . 

T he p a r t i e s h a v e b r i e f e d t h e e x t e n t o f p e r m a n e n t d i s a b i l i t y 
i s s u e a t l e n g t h . C o n s i d e r i n g t h e p a r t i e s ' a r g u m e n t s and b a s e d on 
o u r de n o vo r e v i e w o f t h e r e c o r d , we a r r i v e a t t h e f o l l o w i n g 
f i n d i n g s and c o n c l u s i o n s . C l a i m a n t ' s r e s i d u a l f u n c t i o n a l 
i m p a i r m e n t i s i n t h e m i n i m a l r a n g e , j u s t i f y i n g a s s i g n m e n t o f a +5 
v a l u e f o r t h a t f a c t o r . C l a i m a n t i s now 31 y e a r s o f a g e , f o r a -3 
v a l u e . He h a s a g r a d u a t i o n e q u i v a l e n c y d i p l o m a (GED) w h i c h y i e l d s 
a n e u t r a l v a l u e . H i s c o m m u n i t y c o l l e g e e d u c a t i o n , ( b u i l d i n g 
i n s p e c t o r p r o g r a m ) i s t o o s p e c i a l i z e d t o j u s t i f y a s s i g n i n g a 
n e g a t i v e v a l u e f o r t h e e d u c a t i o n f a c t o r . The s p e c i f i c v o c a t i o n a l 
p r e p a r a t i o n ( S V P ) l e v e l f o r c l a i m a n t ' s o c c u p a t i o n a t t h e t i m e o f 
h i s i n j u r y ( c a r p e n t e r ) t o w h i c h h e c a n n o t r e t u r n i s 7, r e s u l t i n g 
i n a +10 v a l u e i n t h e work e x p e r i e n c e a r e a . 

We f i n d t h a t p r i o r t o h i s i n j u r y , c l a i m a n t was c a p a b l e o f 
d o i n g h e a v y work an d i s now r e s t r i c t e d t o medium work; t h e r e f o r e , 
a v a l u e o f +5 p o i n t i s w a r r a n t e d f o r t h e a d a p t a b i l i t y f a c t o r . We 
f i n d t h e m e n t a l c a p a c i t y and e m o t i o n a l / p s y c h o l o g i c a l f a c t o r s 
u n r e m a r k a b l e , y i e l d i n g no p o i n t s , p l u s o r m i n u s , f o r t h o s e 
f a c t o r s . W i t h r e s p e c t t o t h e l a b o r m a r k e t f i n d i n g s , a s s u m i n g a 
r e s i d u a l f u n c t i o n a l c a p a c i t y f o r medium work, a g e n e r a l 
e d u c a t i o n a l d e v e l o p m e n t v a l u e o f a t l e a s t 4 a n d a n SVP o f 7, a t 
l e a s t 7 8 % o f t h e l a b o r m a r k e t i s s t i l l o p e n t o c l a i m a n t , y i e l d i n g 
a -25 v a l u e f o r t h e l a b o r m a r k e t f i n d i n g s f a c t o r . 

C o m b i n i n g a n d c o m p u t i n g t h e c o m b i n e d v a l u e s i n t h e m anner s e t 
f o r t h i n t h e OAR 4 3 6 - 6 5 - 6 0 1 r e s u l t s i n a d i s a b i l i t y r a t i n g o f 
1 5 % . C o n s i d e r i n g t h e r e c o r d a s a w h o l e and t h e a w a r d s o f 
p e r m a n e n t d i s a b i l i t y i n s i m i l a r c a s e s , we b e l i e v e t h a t a n a w a r d o f 
1 5 % u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y a c c u r a t e l y r e f l e c t s t h i s 
c l a i m a n t ' s p r e s e n t l o s s o f wage e a r n i n g c a p a c i t y a r i s i n g f r o m h i s 
c o m p e n s a b l e i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 14, 1982 i s m o d i f i e d . 
C l a i m a n t i s a w a r d e d 1 5 % u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y , s u b j e c t 
t o a n o v e r p a y m e n t o f t e m p o r a r y d i s a b i l i t y i n t h e amount o f $250. 
T h i s a w a r d o f p e r m a n e n t d i s a b i l i t y i s i n l i e u o f a l l p r i o r 
a w a r d s . C l a i m a n t ' s a t t o r n e y ' s f e e s h a l l be a d j u s t e d a c c o r d i n g l y . 
C l a i m a n t ' s m o t i o n r e q u e s t i n g t h e B o a r d t o e x e r c i s e i t s a u t h o r i t y 
u n d e r ORS 6 5 6 . 2 7 8 i s d e n i e d . 

DAVID CHENEY, C l a i m a n t WCB 81-01812 
P o z z i , W i l s o n e t a l . , C l a i m a n t ' s A t t o r n e y J a n u a r y 31, 1983 
K e i t h S k e l t o n , D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 
The i n s u r e r h a s r e q u e s t e d t h a t t h e B o a r d r e c o n s i d e r t h a t 

p o r t i o n of i t s O r d e r on R e v i e w d a t e d J a n u a r y 18. 1983 w h i c h 
r e m a n d e d c l a i m a n t ' s a g g r a v a t i o n c l a i m " f o r p a yment o f c o m p e n s a t i o n 
f o r t e m p o r a r y t o t a l d i s a b i l i t y e f f e c t i v e November 28. 1980 and f o r 
p r o c e s s i n g i n a c c o r d a n c e w i t h l a w . " T h e i n s u r e r ' s p o i n t i s w e l l 
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t a k e n . U n l e s s t h e i n s u r e r i s a b l e t o s u b m i t t h e c l a i m f o r c l o s u r e 
a n d o b t a i n a D e t e r m i n a t i o n O r d e r w i t h i n 14 d a y s a f t e r t h e B o a r d ' s 
o r d e r , t h e e f f e c t o f t h e o r d e r i s t o a w a r d c l a i m a n t o v e r two y e a r s 
of t e m p o r a r y t o t a l d i s a b i l i t y i n a lump sum r e g a r d l e s s of w h e t h e r 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y d u r i n g t h a t p e r i o d . M o r e o v e r , 
d e p e n d i n g on w h e t h e r and how much p e r m a n e n t d i s a b i l i t y u l t i m a t e l y 
may be a w a r d e d h e r e i n , t h e i n s u r e r may or may n o t be a b l e t o 
r e c o u p a n o v e r p a y m e n t . 

Th e B o a r d was c o n f r o n t e d w i t h a s i m i l a r s i t u a t i o n i n C l y d e M. 
H a r g e n s . 34 V a n N a t t a 751 ( 1 9 8 2 ) . I n H a r q e n s t h e t i m e e l a p s i n g 
b e t w e e n t h e a g g r a v a t i o n c l a i m r e o p e n i n g d a t e and t h e d a t e of t h e 
B o a r d ' s o r d e r r e v e r s i n g t h e d e n i a l was some two y e a r s . We n o t e d 
t h a t i t was i n e q u i t a b l e t o o r d e r t h a t much t e m p o r a r y t o t a l 
d i s a b i l i t y w h i c h may g r e a t l y e x c e e d t h e amount o f t i m e l o s s 
o t h e r w i s e p a y a b l e . H e r e we n o t e t h a t t h e c a s e h a s b e e n p e n d i n g 
b e f o r e t h e B o a r d s i n c e December 1 9 8 1 . and i t a p p e a r s f r o m t h e 
e v i d e n c e t h a t c l a i m a n t may h a v e b e e n r e l e a s e d by h i s t r e a t i n g 
p h y s i c i a n t o r e t u r n t o w o r k on A u g u s t 7. 1 9 8 1 . t h a t c l a i m a n t 
r e t u r n e d t o w o r k on A u g u s t 20, 1981, and t h a t he was d e c l a r e d 
m e d i c a l l y s t a t i o n a r y by h i s t r e a t i n g p h y s i c i a n . U n d e r t h e s e 
c i r c u m s t a n c e s , a s i n H a r q e n s , i t w o u l d be i n e q u i t a b l e t o o r d e r 
t i m e l o s s p a y a b l e up t h r o u g h t h e d a t e of t h e o r d e r . 

T h e s o l u t i o n a r r i v e d a t i n H a r q e n s was t o e n t e r a p r o v i s i o n a l 
o r d e r g r a n t i n g t i m e l o s s f o r a d i s c r e t e p e r i o d b u t a l s o p r o v i d i n g 
t h a t t h e o r d e r was n o t b i n d i n g on t h e E v a l u a t i o n D i v i s i o n w h i c h 
w o u l d be f r e e t o e s t a b l i s h an e a r l i e r or l a t e r d a t e by w h i c h 
c l a i m a n t ' s e n t i t l e m e n t t o t e m p o r a r y d i s a b i l i t y s h o u l d e n d . 
P a y m e n t o r r e c o u p m e n t o f a n o v e r p a y m e n t of c o m p e n s a t i o n c o u l d be 
made a c c o r d i n g l y . 

I n t h i s c a s e , a s n o t e d a b o v e , c l a i m a n t was r e l e a s e d t o r e t u r n 
t o w o r k , f o u n d m e d i c a l l y s t a t i o n a r y and a c t u a l l y r e t u r n e d t o w o r k , 
a l l i n t h e l a t e summer and e a r l y f a l l of 1 9 8 1 . R e s o l v i n g d o u b t i n 
c l a i m a n t ' s f a v o r , c o n s i d e r i n g t h e e v i d e n c e a s a w h o l e , we b e l i e v e 
t h a t t h e e n d s o f j u s t i c e w o u l d be s e r v e d by o r d e r i n g t e m p o r a r y 
t o t a l d i s a b i l i t y f r o m t h e d a t e o f c l a i m r e o p e n i n g t h r o u g h t h e d a t e 
on w h i c h c l a i m a n t a p p a r e n t l y r e t u r n e d t o w ork, s u b j e c t t o t h e 
E v a l u a t i o n D i v i s i o n ' s i n d e p e n d e n t a s s e s s m e n t a t s u c h t i m e a s t h e 
c l a i m i s u l t i m a t e l y c l o s e d . S e e H a r q e n s . s u p r a . 

ORDKH 

The O r d e r on R e v i e w d a t e d J a n u a r y 10, 19U'Jt i s amended i n 
p a r t . T h a t p a r t ot t h e o r d e r r e m a n d i n g t h e c l a i m t o t h e i n s u r e r 
f o r p a yment of c o m p e n s a t i o n and p r o c e s s i n g i n a c c o r d a n c e w i t h law 
i s m o d i f i e d . T h e c l a i m i s remanded f o r p r o c e s s i n g and p a yment of 
b e n e f i t s a s p r o v i d e d by l a w . e x c e p t t h a t t h e i n s u r e r s h a l l o n l y 
p a y c l a i m a n t f o r t e m p o r a r y t o t a l d i s a b i l i t y b e t w e e n November 28 . 
1980 and A u g u s t 20. 1 9 8 1 . l e s s t i m e w o r k e d , i f a n y , u n l e s s and 
u n t i l o t h e r w i s e o r d e r e d when t h i s c l a i m i s c l o s e d p u r s u a n t t o ORS 
6 5 6 . 2 6 8 . T h e r e m a i n d e r o f t h e O r d e r on R e v i e w i s r e a d o p t e d and 
r e p u b l i s h e d . 

********** 
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L E E B. PLANT, C l a i m a n t WCB 79-0 8 4 9 9 , 82-00107 & 82-00108 
C h a r l e s R o b i n o w i t z , C l a i m a n t ' s A t t o r n e y J a n u a r y 31, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

R e v i e w e d by B o a r d Members F e r r i s and L e w i s . 

T h e i n s u r e r h a s r e q u e s t e d r e v i e w o f R e f e r e e M a n n i x ' s o r d e r 
w h i c h , i n r e l e v a n t p a r t , f o u n d c l a i m a n t ' s a g g r a v a t i o n c l a i m 
c o m p e n s a b l e and a w a r d e d t e m p o r a r y t o t a l d i s a b i l i t y e f f e c t i v e t h e 
d a t e o f t h e m e d i c a l r e p o r t f o r m i n g t h e b a s i s o f t h e a g g r a v a t i o n 
c l a i m ( M a r c h 28, 1 9 8 0 ) . T h e i n s u r e r c o n t e n d s t h a t w h a t e v e r 
w o r s e n i n g c l a i m a n t e x p e r i e n c e d was a t t r i b u t a b l e t o t h e n a t u r a l 
p r o g r e s s i o n o f a n u n d e r l y i n g , n o n c o m p e n s a b l e c o n d i t i o n a n d n o t 
r e l a t e d t o t h e a c c e p t e d c o n d i t i o n . T h e i n s u r e r f u r t h e r c o n t e n d s 
t h a t i f t h e a g g r a v a t i o n c l a i m i s c o m p e n s a b l e , t h e R e f e r e e e r r e d i n 
n o t e s t a b l i s h i n g a m e d i c a l l y s t a t i o n a r y d a t e f o r p u r p o s e s o f 
t e r m i n a t i n g c l a i m a n t ' s e n t i t l e m e n t t o t e m p o r a r y t o t a l d i s a b i l i t y 
e f f e c t i v e May 16. 1 9 8 0 . r e s u l t i n g i n a $ 1 5 , 0 0 0 g i f t t o c l a i m a n t . 

We a f f i r m and a d o p t t h e R e f e r e e ' s o r d e r s u b j e c t t o t h e 
f o l l o w i n g comments. We a g r e e t h a t t h e a g g r a v a t i o n c l a i m i s 
c o m p e n s a b l e , and we a g r e e t h a t t h e R e f e r e e c o r r e c t l y e s t a b l i s h e d 
M a r c h 2 8 , 1980 a s t h e d a t e o f t h a t c l a i m f o r p u r p o s e s o f 
e n t i t l e m e n t t o t e m p o r a r y t o t a l d i s a b i l i t y . T h e i n s u r e r ' s a r g u m e n t 
t h a t t h e R e f e r e e s h o u l d h a v e gone a h e a d and e s t a b l i s h e d a 
m e d i c a l l y s t a t i o n a r y d a t e f o r p u r p o s e s o f t e r m i n a t i n g e n t i t l e m e n t 
t o t e m p o r a r y t o t a l d i s a b i l i t y i s b a s e d on c l a i m a n t ' s c o n t e n t i o n a t 
h e a r i n g t h a t t h e R e f e r e e s h o u l d e x e r c i s e h i s d i s c r e t i o n u n d e r OAR 
4 3 6 - 8 3 - 5 2 5 and r a t e e x t e n t o f d i s a b i l i t y i f he f o u n d t h e 
a g g r a v a t i o n c l a i m c o m p e n s a b l e . 

T h e c o n t e n t i o n t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y a s o f a 
s p e c i f i c s d a t e was e x a c t l y t h a t , a c o n t e n t i o n p e r t a i n i n g t o t h e 
c l a i m a n t ' s p o s i t i o n t h a t t h e R e f e r e e s h o u l d e x e r c i s e h i s 
d i s c r e t i o n t o r a t e e x t e n t o f d i s a b i l i t y . T h e R e f e r e e f e l t t h a t 
some o f t h e m e d i c a l r e p o r t s w e r e t o o s t a l e t o j u s t i f y r a t i n g 
e x t e n t o f d i s a b i l i t y a t t h a t t i m e , s o he d e c l i n e d t o e x e r c i s e t h a t 
d i s c r e t i o n . S i g n i f i c a n t l y , a t t h e o u t s e t o f t h e h e a r i n g i n 
f r a m i n g t h e i s s u e s , t h e i n s u r e r s p e c i f i c a l l y u r g e d t h e R e f e r e e , i f 

he f o u n d t h e c l a i m t o be c o m p e n s a b l e , t o n o t r a t e e x t e n t o f 
d i s a b i l i t y b u t t o remand t h e c l a i m f o r f u r t h e r p r o c e s s i n g . T h e 
i n s u r e r a t t h a t t i m e d i d n o t a r g u e t h a t t h e R e f e r e e s h o u l d d e c i d e 
t h e m e d i c a l l y s t a t i o n a r y d a t e . The i n s u r e r c a n n o t h a v e i t b o t h 
w a y s . E i t h e r t h e R e f e r e e c o r r e c t l y d e c l i n e d t o r a t e e x t e n t of 
d i s a b i l i t y ( w h i c h w o u l d n e c e s s a r i l y r e q u i r e h i m t o e s t a b l i s h a 
m e d i c a l l y s t a t i o n a r y d a t e ) , o r he s h o u l d . h a v e r a t e d t h e e x t e n t of 
d i s a b i l i t y . By u r g i n g t h e R e f e r e e n o t t o r a t e e x t e n t o f 
d i s a b i l i t y , t h e i n s u r e r c a n n o t now be h e a r d t o c o m p l a i n t h a t t h e 
R e f e r e e f a i l e d t o e s t a b l i s h a m e d i c a l l y s t a t i o n a r y d a t e . 

S A I F ' s a r g u m e n t t h a t t h e e f f e c t o f t h e R e f e r e e ' s o r d e r 
b e s t o w s a $ 1 5 , 0 0 0 g i f t on t h e c l a i m a n t ( w h i c h a p p a r e n t l y i s t h e 
amount o f t i m e l o s s p a y a b l e f r o m t h e d a t e of c l a i m r e o p e n i n g t o 
t h e d a t e o f c l o s u r e ) a s s u m e s t h a t c l a i m a n t w i l l be f o u n d m e d i c a l l y 
s t a t i o n a r y a t some p o i n t r e m o t e i n t i m e f r o m t h e d a t e o f t h e 
d e t e r m i a t i o n o r d e r u l t i m a t e l y e s t a b l i s h i n g a m e d i c a l l y s t a t i o n a r y 
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d a t e , a n d t h a t t h e r e w i l l be no a w a r d o r a n i n s u f f i c i e n t a w a r d o f 
p e r m a n e n t d i s a b i l i t y t o r e c o u p a n o v e r p a y m e n t . B o t h m a t t e r s a r e 
t o o s p e c u l a t i v e t o w a r r a n t g r a n t i n g t h e r e l i e f t h e i n s u r e r 
r e q u e s t s . 

T h i s o r d e r s h o u l d n o t be r e a d t o mean t h a t R e f e r e e s ( o r t h e 
B o a r d ) s h o u l d n e v e r e s t a b l i s h a m e d i c a l l y s t a t i o n a r y d a t e f o r 
p u r p o s e s o f t e r m i n a t i n g e n t i t l e m e n t t o t i m e l o s s w h i l e d e c l i n i n g 
t o r a t e e x t e n t o f d i s a b i l i t y . I n C l y d e H a r q e n s . 34 V a n N a t t a 7 5 1 
( 1 9 8 2 ) . f o r e x a m p l e , some two y e a r s had e l a p s e d f r o m t h e d a t e o f 
t h e a g g r a v a t i o n c l a i m u n t i l t h e B o a r d ' s o r d e r f i n d i n g t h e c l a i m t o 
be c o m p e n s a b l e and t h e d e l a y i n b r i n g i n g t h e l i t i g a t i o n t o a 
c o n c l u s i o n w a s . i n l a r g e p a r t , a t t r i b u t a b l e t o t h e c l a i m a n t . 
T h e r e was e v i d e n c e i n H a r q e n s t h a t a t some p o i n t p r i o r t o h e a r i n g 
t h e c l a i m a n t h ad b e e n r e l e a s e d t o work, t h e r e f o r e , we e n t e r e d a n 
o r d e r e s t a b l i s h i n g a f i n i t e p e r i o d o f t e m p o r a r y t o t a l d i s a b i l i t y . 
H o w e v e r , we s p e c i f i c a l l y p r o v i d e d i n t h a t o r d e r t h a t t h e d a t e we 
c h o s e was n o t b i n d i n g on t h e E v a l u a t i o n D i v i s i o n a nd i t was f r e e 
t o f i n d a n e a r l i e r o r l a t e r d a t e , and t h e i n s u r e r c o u l d a d j u s t t h e 
c o m p e n s a t i o n a c c o r d i n g l y . I n t h i s c a s e , c o n s i d e r i n g t h e p o s i t i o n 
t h e i n s u r e r t o o k a t h e a r i n g and t h e o t h e r e q u i t i e s p r e s e n t h e r e a s 
c o n t r a s t e d w i t h t h o s e i n H a r q e n s . we d e c l i n e t o s e a r c h t h e r e c o r d 
t o e s t a b l i s h a m e d i c a l l y s t a t i o n a r y d a t e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 13, 1982, a s amended by t h e 
R e f e r e e ' s o r d e r d a t e d A p r i l 26. 1 9 8 2 , i s a f f i r m e d . C l a i m a n t ' s 
c o u n s e l i s a w a r d e d $ 5 5 0 a s a r e a s o n a b l e a t t o r n e y ' s f e e f o r h i s 
s e r v i c e s on r e v i e w , p a y a b l e by t h e i n s u r e r . 

ELBERT E. QUALLS, C l a i m a n t WCB 80-09903 & 81-08303 
J o e l B. R e e d e r , C l a i m a n t ' s A t t o r n e y J a n u a r y 31, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y s 
R e v i e w e d by B o a r d Members F e r r i s and L e w i s . 

T h i s i s an a g g r a v a t i o n v e r s u s o c c u p a t i o n a l d i s e a s e c l a i m 
c a s e . T h e e m p l o y e r on t h e r i s k a t t h e t i m e o f t h e i n i t i a l i n j u r y , 
SWF I n d u s t r i e s , h a s r e q u e s t e d r e v i e w o f R e f e r e e M o n g r a i n ' s o r d e r 
w h i c h f o u n d t h a t c l a i m a n t h ad s u s t a i n e d an a g g r a v a t i o n , and 
a s s i g n e d r e s p o n s i b i l i t y t o t h a t e m p l o y e r . The R e f e r e e a l s o d e n i e d 
S A I F ' s m o t i o n t o d i s m i s s i t a s a p a r t y ( S A I F b e i n g t h e i n s u r e r on 
t h e r i s k a t t h e t i m e o f t h e s u b s e q u e n t i n j u r i o u s e x p o s u r e ) , b u t 
a f f i r m e d S A I F ' s d e n i a l o f r e s p o n s i b i l i t y . I n i t s b r i e f on r e v i e w 
S A I F h a s r e n e w e d i t s m o t i o n . L a s t l y , s u b s e q u e n t t o s u b m i s s i o n o f 
t h e b r i e f s h e r e i n , SWF I n d u s t r i e s r e q u e s t e d t h e B o a r d t o c o n s i d e r 
n e w l y d i s c o v e r e d e v i d e n c e . 

T h u s , t h e i s s u e s a r e w h e t h e r t o c o n s i d e r t h e p r o f f e r e d e v i 
d e n c e , w h e t h e r S A I F s h o u l d h a v e b e e n d i s m i s s e d a s a p a r t y t o t h i s 
p r o c e e d i n g a n d w h e t h e r t h e R e f e r e e c o r r e c t l y a s s i g n e d r e s p o n s i 
b i l i t y t o SWF I n d u s t r i e s . 

B e c a u s e o f t h e p r o v i s i o n s o f ORS 6 5 6 . 2 9 5 ( 5 ) , r e q u e s t s made on 
r e v i e w t o c o n s i d e r n e w l y d i s c o v e r e d e v i d e n c e a r e t r e a t e d a s m o t i o n s 
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f o r remand t o the R e f e r e e . As such, the moving p a r t y must demon
s t r a t e t h a t the e v i d e n c e i s m a t e r i a l and t h a t i t c o u l d not have 
been o b t a i n e d p r i o r t o the h e a r i n g . Robert A. B a r n e t t , 31 Van 
N a t t a 172 ( 1 9 8 1 ) , Ora M. Conley, 34 Van N a t t a 1698 ( 1 9 8 2 ) . The 
e v i d e n c e i n q u e s t i o n i s a r e p o r t from c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n a p p a r e n t l y i n r e s p o n s e t o a r e q u e s t from the Workers 
Compensation Department's F i e l d S e r v i c e s D i v i s i o n r e q u e s t i n g 
commentary on the e f f e c t of c l a i m a n t ' s c u r r e n t work a c t i v i t i e s on 
h i s c e r v i c a l c o n d i t i o n . I t a p p e a r s t h a t the D i v i s i o n ' s r e q u e s t 
was made, and the p h y s i c i a n ' s r e p o r t p r e p a r e d , long a f t e r the 
h e a r i n g r e c o r d was c l o s e d . Thus, the r e p o r t i t s e l f was not 
a v a i l a b l e p r i o r t o the h e a r i n g . However, i t a l s o a p p e a r s t h a t t h e 
i n f o r m a t i o n c o n t a i n e d i n the r e p o r t c o u l d have been s o l i c i t e d and 
o b t a i n e d w e l l i n advance of the h e a r i n g . SWF I n d u s t r i e s does not 
e x p l a i n why, i n the e x e r c i s e of due d i l i g e n c e , i t d i d not seek and 
o b t a i n the i n f o r m a t i o n . T h e r e f o r e , we d e c l i n e t o remand the c a s e 
t o t h e R e f e r e e . 

With r e s p e c t to S A I F ' s motion, o r i g i n a l l y made a t h e a r i n g and 
renewed on r e v i e w , t o d i s m i s s SAIF a s a p a r t y , we a f f i r m and adopt 
the R e f e r e e ' s f i n d i n g s , r e a s o n i n g and c o n c l u s i o n . 

With r e s p e c t to the R e f e r e e ' s assignment of r e s p o n s i b i l i t y to 
SWF I n d u s t r i e s , we a f f i r m and adopt the R e f e r e e ' s f i n d i n g s , r e a 
s o n i n g and c o n c l u s i o n , w i t h the f o l l o w i n g comments. SWF 
I n d u s t r i e s c ontends t h a t the "could have" t e s t of I n k l e y v. F o r e s t 
F i b e r P r o d u c t s Co. 288 Or 337 ( 1 9 8 0 ) , o p e r a t e s t o s h i f t l i a b i l i t y 
t o t h e subsequent employer and i t s i n s u r e r . I n k l e y was a c a s e of 
i n c r e m e n t a l h e a r i n g l o s s where the e v i d e n c e was i n s u f f i c i e n t t o 
a l l o w a d e t e r m i n a t i o n as to which p e r i o d of employment caused o r 
m a t e r i a l l y c o n t r i b u t e d t o the u l t i m a t e h e a r i n g l o s s c l a i m a n t 
e x p e r i e n c e d . I n o r d e r to r e l i e v e the c l a i m a n t i n I n k l e y of the 
i m p o s s i b i l i t y of d e t e r m i n i n g which p e r i o d of employment c a u s e d h i s 
h e a r i n g l o s s where i t was c l e a r t h a t the employment i n the 
a g g r e g a t e caus e d the h e a r i n g l o s s , the Court h e l d l i a b l e the 
i n s u r e r on the r i s k a t the time of the l a s t p e r i o d of employment 
t h a t c o u l d have c o n t r i b u t e d , m a t e r i a l l y and i n d e p e n d e n t l y , t o the. 
c l a i m a n t ' s h e a r i n g l o s s . See a l s o Mathis v. S A I F , 10 Or App. 139 
( 1 9 7 2 ) . By c o n t r a s t , h e r e i t i s known t h a t c l a i m a n t ' s 1977 
i n d u s t r i a l i n j u r y c o n t r i b u t e d m a t e r i a l l y to h i s neck c o n d i t i o n . 
The 1977 neck i n j u r y c l a i m was a c c e p t e d as compensable, p r o c e s s e d 
t o c l o s u r e , and r e s u l t e d i n an award o f permanent d i s a b i l i t y . The 
m e d i c a l e v i d e n c e i n the c a s e b e f o r e us i s t o the e f f e c t t h a t the 
r e s i d u a l s of t h a t i n j u r y c o n t i n u e d t o be a m a t e r i a l f a c t o r a t the 
time the a g g r a v a t i o n c l a i m was f i l e d . There i s no need t o a p p l y 
the " c o u l d have" t e s t h e r e , as i n I n k l e y , t o s u b s t i t u t e . f o r p r o o f 
of a c t u a l c a u s a t i o n or c o n t r i b u t i o n . 

S i g n i f a n c t l y , i n B r a c k e v. B a z a ' r , I n c . , 293 Or 239 ( 1 9 8 2 ) , 
the Supreme Court a s s i g n e d r e s p o n s i b i l i t y t o the employer f o r whom 
c l a i m a n t was working when she f i r s t e x p e r i e n c e d symptoms and 
sought m e d i c a l c a r e f o r what t u r n e d out t o be "meat-wrappers" 
asthma. Even though c l a i m a n t s u b s e q u e n t l y worked a s a meat 
wrapper f o r o t h e r employers, the Court a s s i g n e d r e s p o n s i b i l i t y t o 
t h e employer a t the time of the o n s e t of d i s a b i l i t y and r e f u s e d t o 
s h i f t r e s p o n s i b i l i t y t o one of the subsequent employers merely 
b e c a u s e the subsequent employment was of a t y p e t h a t c o u l d have 
c o n t r i b u t e d t o the c o n d i t i o n . The Court s t a t e d : 
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" A c c o r d i n g t o the e v i d e n c e b e l i e v e d by the 
Court of A p p e a l s , the employment subsequent 
t o B a z a ' r d i d not c o n t r i b u t e t o the c a u s e 
o f , a g g r a v a t e , or e x a c e r b a t e the u n d e r l y i n g 
d i s e a s e . Had t h a t o c c u r r e d , a l a t e r 
employer would be l i a b l e under the l a s t 
i n j u r i o u s exposure r u l e of l i a b i l i t y , s e e 
n. 5. R a t h e r , c l a i m a n t ' s subsequent 
employment o n l y a c t i v a t e d the symptoms of a 
p r e - e x i s t i n g d i s e a s e , a d i f f e r e n c e we 
d i s c u s s e d i n W e l l e r v. Union C a r b i d e ( c i t e 
o m i t t e d ) , and need not r e p e a t . L i a b i l i t y 
f o r the d i s a b i l i t y caused by the u n d e r l y i n g 
d i s e a s e i s f i x e d when the d i s a b i l i t y 
a r i s e s . A r e c u r r e n c e of symptoms which 
does not a f f e c t the e x t e n t of a c o n t i n u i n g 
u n d e r l y i n g d i s e a s e does not s h i f t l i a b i l i t y 
f o r the d i s a b l i n g d i s e a s e to a subsequent 
employer." 

Where t h e r e i s a p r i o r a c c e p t e d c l a i m coupled w i t h proof t h a t 
the a c c e p t e d c o n d i t i o n c o n t i n u e s to be a m a t e r i a l c o n t r i b u t i n g 
f a c t o r t o the c l a i m a n t ' s p r e s e n t c o n d i t i o n , r e s p o n s i b i l i t y f o r 
t h a t c o n d i t i o n does not s h i f t t o a subsequent employer m e r e l y upon 
a showing t h a t the subsequent employment c o u l d have caused or 
c o n t r i b u t e d t o the c o n d i t i o n . There must be proof of a c t u a l 
c o n t r i b u t i o n to the c o n d i t i o n from the subsequent employment. 
Here, the e v i d e n c e i n d i c a t e s t h a t the subsequent employment d i d 
not c o n t r i b u t e to the u n d e r l y i n g c o n d i t i o n , but merely e x a c e r b a t e d 
i t s symptoms. Under t h e s e c i r c u m s t a n c e s , the f i r s t employer 
remains l i a b l e . See a l s o Johnson v. S A I F , 54 Or App 620 ( 1 9 8 2 ) , 
W i l l s v. B o i s e Cascade Corp., 58 Or App 636 ( 1 9 8 2 ) . 

The p h r a s e o l o g y of our h o l d i n g h e r e has the p o t e n t i a l f o r 
r a i s i n g the f o l l o w i n g i s s u e : i f the c l a i m a n t merely p r o v e s a 
w o r s e n i n g of symptoms wi t h o u t e s t a b l i s h i n g a " p a t h o l o g i c a l 
w o r s e n i n g " a l a W e l l e r v. Union C a r b i d e , 288 Or 27 ( 1 9 7 9 ) , has a 
compensable worsening of the c o n d i t i o n been proven under ORS 
656.273? N e i t h e r the Board nor, t o our knowledge, the Court has 
e x p l i c i t l y a d d r e s s e d t h i s i s s u e . The Court i n both Johnson and 
W i l l s a p p a r e n t l y assumed t h a t a worsening of symptoms i s enough t o 
e s t a b l i s h c o m p e n s a b i l i t y under ORS 656.273. SWF I n d u s t r i e s , the 
" a g g r a v a t i o n " employer h e r e , denied r e s p o n s i b i l i t y and d i d not 
deny c o m p e n s a b i l i t y . T h e r e f o r e , t h e r e i s no need to d e c i d e the 
i s s u e . We mention i t o n l y to c a u t i o n t h a t t h i s c a s e s h o u l d not be 
c i t e d a s a u t h o r i t y f o r the p r o p o s i t i o n t h a t to e s t a b l i s h 
c o m p e n s a b i l i t y under .273 a c l a i m a n t need o n l y show a w o r s e n i n g of 
symptoms. 

ORDER 

SWF I n d u s t r i e s ' r e q u e s t to c o n s i d e r new e v i d e n c e , t r e a t e d a s 
a r e q u e s t f o r remand, i s d e n i e d . S A I F ' s motion to d i s m i s s i t a s a 
p a r t y i s d e n i e d . The R e f e r e e ' s o r d e r dated J a n u a r y 15, 1982 i s 
a f f i rmed. 

**••••**** 
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BARBARA SEELYE-BARBOUR, C l a i m a n t 
J e r r y G a s t i n e a u , C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 81-10379 
J a n u a r y 31, 1983 
O r d e r on Revi e w 

Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Mongrain's order e n t e r e d 
on May 27, 1982 w h i c h a f f i r m e d the D e t e r m i n a t i o n Order of A p r i l 6, 
1981. The D e t e r m i n a t i o n Order g r a n t e d temporary t o t a l d i s a b i l i t y 
from December 31. 1980 through F e b r u a r y 25. 1981 i n c l u s i v e , and 
temporary p a r t i a l d i s a b i l i t y from F e b r u a r y 26. 1981 through March 
1. 1981 i n c l u s i v e . 

The c l a i m a n t r e q u e s t s on r e v i e w : (1) An award of permanent . 
p a r t i a l d i s a b i l i t y , the amount to be determined by the Board; or 
(2 ) i n the a l t e r n a t i v e , t h a t the Board remand to the R e f e r e e to 
t a k e f u r t h e r e v i d e n c e to s a t i s f y the R e f e r e e as to the e x t e n t of 
c l a i m a n t ' s d i s a b i l i t y ; and ( 3 ) a t t o r n e y f e e s f o r s e r v i c e s r e n d e r e d 
on r e v i e w . 

The i s s u e i s the e x t e n t of permanent d i s a b i l i t y r e s u l t i n g 
from a compensable i n j u r y to c l a i m a n t ' s r i g h t eye. 

C l a i m a n t was i n j u r e d December 9. 1980 when a t e t h e r b a l l 
s t r u c k t h e r i g h t s i d e of her f a c e w h i l e she was working as a 
t e a c h e r ' s a i d e . The i n j u r y caused b l u r r y v i s i o n i n her r i g h t eye 
and f r e q u e n t headaches, n e i t h e r of which she had e x p e r i e n c e d 
b e f o r e the i n j u r y . However, p r i o r to the a c c i d e n t c l a i m a n t d i d 
have v i s u a l problems i n her l e f t eye and problems w i t h numbness 
and t i n g l i n g i n her l e f t s i d e , a t t r i b u t a b l e to what a t l e a s t two 
d o c t o r s have d i a g n o s e d as m u l t i p l e s c l e r o s i s . A d d i t i o n a l l y , p r i o r 
t o the a c c i d e n t , c l a i m a n t had complained of p a i n and t w i t c h i n g i n 
and around her r i g h t eye. b e g i n n i n g around March 1980. S i n c e the 
a c c i d e n t , c l a i m a n t has c o n t i n u e d to c o m p l a i n of b l u r r y v i s i o n i n 
her r i g h t eye and of h e a d a ches. 

We a g r e e w i t h the R e f e r e e t h a t t h e r e i s an a b s o l u t e l a c k of 
m e d i c a l e v i d e n c e of s p e c i f i c v i s u a l measurements showing v i s u a l 
a c u i t y impairment as r e q u i r e d by ORS 656.214; c o n s e q u e n t l y , the 
d egree of c l a i m a n t ' s impairment cannot be d e t e r m i n e d . 

We. too. emphasize and a r e i n c l i n e d to b e l i e v e the F e b r u a r y 
1981 r e p o r t of Dr. W i l l i a m T. S h u l t s . a n e u r o - o p t h a l m o l o g i s t . 
Dr. S h u l t s noted t h a t the " r e l a t i o n s h i p of e x a c e r b a t i o n s of 
m u l t i p l e s c l e r o s i s to i n t e r c u r r e n t trauma" i s w e l l a c c e p t e d but 
not w e l l u n d e r s t o o d ; t h u s , a l t h o u g h the i n j u r y p r e c i p i t a t e d 
c l a i m a n t ' s o p t i c n e u r i t i s i n the r i g h t eye. the d o c t o r c o u l d not 
s t a t e whether c l a i m a n t would have developed the o p t i c n e u r i t i s had 
the t e t h e r b a l l not h i t h e r . F u r t h e r , we a r e a l s o i n c l i n e d to 
b e l i e v e Dr. John T. W e i s e l . an o p t h a l m o l o g i s t . who r e p o r t e d t h a t 
c l a i m a n t had a h i s t o r y of r e t r o b u l b a r n e u r i t i s and m u l t i p l e 
s c l e r o s i s and t h a t her r i g h t eye symptoms r e p r e s e n t e d r e t r o b u l b a r 
n e u r i t i s u n r e l a t e d to the i n j u r y . 

C l a i m a n t submits t h a t i f t h e r e was a need f o r f u r t h e r 
e v i d e n c e as to the amount of d i s a b i l i t y , the R e f e r e e s h o u l d have 
r e q u e s t e d s u c h a d d i t i o n a l e v i d e n c e . We would p o i n t out t h a t the 
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burden of going f o r w a r d w i t h the e v i d e n c e and t h e burden o f p r o o f 
i s on the c l a i m a n t , not the R e f e r e e . C l a i m a n t has f a i l e d to prove 
by m e d i c a l e v i d e n c e t h a t the t e t h e r b a l l i n j u r y more p r o b a b l y t h a n 
not c a u s e d permanent d i s a b i l i t y i n her r i g h t eye. as r e q u i r e d by 
Gormley v. S A I F . 52 Or App 1055. 630 P2d 407 ( 1 9 8 1 ) . H e r e , as i n 
Gormley, t h e r e a r e a t l e a s t two p l a u s i b l e e x p l a n a t i o n s f o r 
c l a i m a n t ' s d i s a b i l i t y : That the t e t h e r b a l l i n j u r y caused the 
o p t i c n e u r i t i s i n c l a i m a n t ' s r i g h t eye. or t h a t the o p t i c n e u r i t i s 
would e v e n t u a l l y have o c c u r r e d anyway as a r e s u l t of her m u l t i p l e 
s c l e r o s i s . But h e r e , as i n Gormley, c l a i m a n t must prove more tha n 
j u s t the p o s s i b i l i t y of a c a u s a l c o n n e c t i o n . The d o c t r i n e of 
l i b e r a l c o n s t r u c t i o n of the Workers Compensation Act i s not 
t r a n s f e r a b l e to the f a c t f i n d i n g p r o c e s s to a d j u s t t h e burden o f 
p r o o f . R a i n e s v. H i n e s L b r . Co.. 36 Or App 715. 719. 585 P2d 721 
( 1 9 7 8 ) . C l a i m a n t r e q u e s t s t h a t the c a s e be remanded f o r the 
purpose of p r o c u r i n g m e d i c a l e v i d e n c e as to c l a i m a n t ' s permanent 
d i s a b i l i t y . However, c l a i m a n t o f f e r s no r e a s o n why. i n t h e 
e x e r c i s e of due d i l i g e n c e , s u c h e v i d e n c e was not o b t a i n a b l e p r i o r 
to the h e a r i n g or p r i o r to the time the e v i d e n t i a r y r e c o r d of the 
h e a r i n g c l o s e d . Ora M. Con l e y . 34 Van N a t t a 1698 ( 1 9 8 2 ) . Robert 
A. B a r n e t t , 31 Van N a t t a 172 ( 1 9 8 1 ) . Thus we d e c l i n e to remand to 
the R e f e r e e . 

I n c o n c l u s i o n , i t i s w e l l known t h a t l o s s of v i s i o n i s 
c a p a b l e of a l m o s t e x a c t s c i e n t i f i c measurement, as the c o u r t i n 
Orr v. S t a t e I n d u s t r i a l Acc. Com.. 217 Or 249. 342 P2d 136 ( 1 9 5 9 ) . 
p o i n t e d out. The c l a i m a n t s h o u l d have produced e x p e r t e v i d e n c e 
b e a r i n g upon the e x t e n t of the d i s a b i l i t y ; o t h e r w i s e , our o r d e r 
would of n e c e s s i t y be based on c o n j e c t u r e and pure s p e c u l a t i o n . 

ORDER 

The R e f e r e e ' s o r d e r dated May 27. 1982 i s a f f i r m e d . 

SHIRLEY SHELTON, C l a i m a n t WCB 81-11795 
Bischoff & S t r o o b a n d , C l a i m a n t ' s A t t o r n e y s J a n u a r y 31, 1983 
S A I F Corp Legal, D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members L e w i s and F e r r i s . 

S A I F C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e N i c h o l s ' o r d e r 
d a t e d June 14, 1982 which determined t h a t c l a i m a n t was e n t i t l e d t o 
more d i s a b i l i t y than the D e t e r m i n a t i o n O r d e r a w a r d e d . The 
D e t e r m i n a t i o n O r d e r , d a t e d J u l y 17, 1981, awarded 30% u n s c h e d u l e d 
d i s a b i l i t y f o r i n j u r y t o c l a i m a n t ' s low b a c k ; t h e R e f e r e e awarded 
60% u n s c h e d u l e d d i s a b i l i t y . The i s s u e i s t h e e x t e n t o f c l a i m a n t ' s 
d i s a b i l i t y . 

We a g r e e w i t h the R e f e r e e ' s a s s e s s m e n t o f t h e f a c t o r s as 
l i s t e d i n OAR 436-65-600, e t s e q . , e x c e p t t h a t o f impairment. The 
worksheet w i t h the D e t e r m i n a t i o n Order showed an a s s e s s e d 
impairment a t a +10 v a l u e ; we a r e u n a b l e t o d i s c e r n what v a l u e t h e 
R e f e r e e a s s i g n e d the impairment f a c t o r ; however, our a s s e s s m e n t o f 
t h e impairment f a c t o r r e s u l t s i n an impairment f i g u r e of +17 which 
would then r e s u l t i n a 50% unscheduled d i s a b i l i t y a p p l y i n g t h e 
d i s a b i l i t y g u i d e l i n e formula of OAR 436-65-601 and b a s e d on 
436-65-620 and s i m i l a r c a s e s . 
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ORDER 

The R e f e r e e ' s o r d e r dated June 14, 1982, i s hereby m o d i f i e d . 
The award of un s c h e d u l e d permanent p a r t i a l d i s a b i l i t y i s reduced 
from 60% t o 50%. T h i s award i s i n l i e u of t h a t g r a n t e d by t he 
R e f e r e e . C l a i m a n t ' s c o u n s e l ' s a t t o r n e y ' s f e e i s a d j u s t e d 
a c c o r d i n g l y . 

********** 

GARY L . CLARK, C l a i m a n t WCB 80-04402 & 80-04403 
P o z z i , W i l s o n e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 3, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
W o l f , G r i f f i t h e t a l . , D e f e n s e A t t o r n e y s 
Reviewed by Board Members F e r r i s and B a r n e s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e P f e r d n e r ' s 
o r d e r w h i c h : (1) h e l d S A I F r e s p o n s i b l e f o r p r o v i d i n g m e d i c a l 
s e r v i c e s and temporary t o t a l d i s a b i l i t y compensation on an 
a g g r a v a t i o n t h e o r y ; ( 2 ) a f f i r m e d a d e n i a l by F i r e m a n ' s Fund o f 
c l a i m a n t ' s a l t e r n a t i v e new i n j u r y c l a i m ; (3) a s s e s s e d a 25% 
p e n a l t y a g a i n s t S A I F f o r u n r e a s o n a b l e r e s i s t a n c e ; ( 4 ) a s s e s s e d an 
a d d i t i o n a l 25% p e n a l t y a g a i n s t SAIF f o r u n r e a s o n a b l e r e f u s a l , f o r 
a t o t a l p e n a l t y a s s e s s m e n t of 50%; and (5) o r d e r e d S A I F t o 
r e i m b u r s e c l a i m a n t ' s a t t o r n e y f o r the c o s t of a m e d i c a l r e p o r t . 
The o n l y i s s u e r a i s e d by S A I F i n v o l v e d p e n a l t i e s and t h e c o s t of 
the m e d i c a l r e p o r t . C l a i m a n t ' s b r i e f a d v i s e s , however, t h a t S A I F 
h a s s i n c e p a i d the c o s t of t he m e d i c a l r e p o r t , so we deem t h a t 
i s s u e moot. A l t e r n a t i v e l y , we a g r e e w i t h t he R e f e r e e f o r the 
r e a s o n s s t a t e d i n E x h i b i t 31B. Thus, the s o l e v i a b l e i s s u e 
i n v o l v e s p e n a l t i e s . 

C l a i m a n t made a c l a i m f o r a c o n d i t i o n i n v o l v i n g both of h i s 
w r i s t s i n 1975 w h i l e employed by Paramount Bedding, i n s u r e d by 
S A I F . At t h a t time t h e r i g h t w r i s t c o n d i t i o n was t h e more s e r i o u s 
and was p a r t i a l l y c o r r e c t e d by s u r g e r y . M e d i c a l r e p o r t s from the 
p e r i o d between 1975 and 1977 s u g g e s t a l l d o c t o r s f o r e s a w t h e 
p o s s i b i l i t y t h a t c l a i m a n t ' s l e f t w r i s t c o n d i t i o n would worsen t o 
the p o i n t t h a t i t would r e q u i r e s u r g e r y . The 1975 c l a i m was 
e v e n t u a l l y c l o s e d w i t h an award of permanent d i s a b i l i t y f o r b o t h 
w r i s t s . 

C l a i m a n t changed j o b s and was working f o r D i e s e l S e r v i c e 
Company, i n s u r e d by F i r e m a n ' s Fund, when t h e s e c l a i m s a r o s e i n 
e a r l y 1980. C l a i m a n t began e x p e r i e n c i n g more s e v e r e problems w i t h 
h i s l e f t w r i s t . On F e b r u a r y 26, 1980 he f i l e d a new i n j u r y c l a i m 
w i t h D i e s e l S e r v i c e Company. On March 4, 1980 c l a i m a n t ' s a t t o r n e y 
f i l e d an a g g r a v a t i o n c l a i m w i t h S A I F . 

The n a t u r e of t h a t c l a i m needs t o be p r e c i s e l y i d e n t i f i e d . 
As we s t a t e d i n Mary Ann H a l l , 31 Van N a t t a 56 ( 1 9 8 1 ) : 

" . . . a c l a i m f o r ORS .656.245 m e d i c a l 
s e r v i c e s i s p r o c e s s e d p r o c e d u r a l l y , a s an 
a g g r a v a t i o n c l a i m d u r i n g the f i v e y e a r 
a g g r a v a t i o n p e r i o d . I t does not f o l l o w , 
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however, t h a t a c l a i m f o r ORS 656.245 
m e d i c a l s e r v i c e s r e s u l t s i n a g g r a v a t i o n 
reopening, of a c l a i m . " 

T h i s s i t u a t i o n i s somewhat l i k e t h a t i n H a l l . C l a i m a n t was 
not s e e k i n g and c o u l d not seek temporary t o t a l d i s a b i l i t y 
c o mpensation when he made h i s a l t e r n a t i v e new i n j u r y / a g g r a v a t i o n 
c l a i m s b e c a u s e b o t h h i s 801 form and h i s t e s t i m o n y a t the h e a r i n g 
e s t a b l i s h t h a t he c o n t i n u e d t o work a f t e r making t h o s e c l a i m s . 
I n s t e a d , c l a i m a n t was s e e k i n g f u t u r e a d d i t i o n a l m e d i c a l s e r v i c e s 
i n t h e form of a u t h o r i z a t i o n f o r s u r g e r y on h i s l e f t w r i s t , 
s u r g e r y w h i c h had lo n g been f o r e s e e n a s p o s s i b l y n e c e s s a r y . 

T h i s s i t u a t i o n a l s o i l l u s t r a t e s a d i s t i n c t i o n we d i s c u s s e d i n 
B i l l y J . Eubanks, WCB Case No. 81-07465, 35 Van N a t t a 131 ( d e c i d e d 
t h i s d a t e ) — t h e d i s t i n c t i o n between a " c l a i m " f o r m e d i c a l 
s e r v i c e s i n t h e s e n s e of a b i l l f o r s e r v i c e s t h a t have a l r e a d y 
been r e n d e r e d and a " c l a i m " f o r f u t u r e m e d i c a l s e r v i c e s , f o r 
example, a r e q u e s t t h a t s u r g e r y be a u t h o r i z e d as i n t h i s c a s e . 

I n Eubanks we c o n c l u d e d t h a t a p r o s p e c t i v e c l a i m f o r m e d i c a l 
s e r v i c e s i s "more a k i n to an i n i t i a l c l a i m , t h a t i s , t h e c l a i m a n t 
h a s an i n t e r e s t i n knowing the p o s i t i o n , e i t h e r way, of the 
i n s u r e r or employer" and: " T h e r e f o r e , the a p p r o p r i a t e r e s p o n s e s 
a r e t o in f o r m t h e c l a i m a n t and the m e d i c a l p r o v i d e r e i t h e r t h a t 
t h e proposed m e d i c a l s e r v i c e s w i l l be p a i d f o r o r t h a t the 
proposed m e d i c a l s e r v i c e s w i l l not be p a i d f o r . " 

S A I F ' s a t t o r n e y ' s opening s t a t e m e n t t o t h e R e f e r e e , q u e s t i o n s 
t o c l a i m a n t and b r i e f on Board r e v i e w a l l s t a t e t h a t S A I F was 
w i l l i n g t o a c c e p t r e s p o n s i b i l i t y f o r the s u r g e r y and r e s u l t i n g 
t ime l o s s . The problem i s t h a t s t a t e m e n t s of c o u n s e l a r e not 
e v i d e n c e and t he e v i d e n c e i n t h i s r e c o r d f a i l s t o show any 
a c c e p t a n c e by S A I F of c l a i m a n t ' s c l a i m between when i t was made i n 
March, 1980 and when t h e h e a r i n g was h e l d i n November, 1980, o r a t 
any o t h e r t i m e . T h i s d e l a y i s u n e x p l a i n e d and unexcused i n t h i s 
r e c o r d . The maximum p o s s i b l e p e n a l t y i s w a r r a n t e d . 

We c o n c l u d e , however, t h a t the R e f e r e e imposed more tha n t h e 
maximum p o s s i b l e p e n a l t y . ORS 656.262(8) p e r m i t s i m p o s i t i o n of a 
p e n a l t y f o r u n r e a s o n a b l e d e l a y i n p a y i n g o r r e f u s a l t o pay 
c o m p e n s a t i o n . ORS 65 6 . 3 8 2 ( 1 ) p e r m i t s i m p o s i t i o n of a p e n a l t y f o r 
u n r e a s o n a b l e r e s i s t a n c e t o payment of com p e n s a t i o n . The R e f e r e e 
imposed a 25% p e n a l t y f o r u n r e a s o n a b l e r e f u s a l and a 25% p e n a l t y 
f o r u n r e a s o n a b l e r e s i s t a n c e , f o r a t o t a l p e n a l t y of 50%. The 
R e f e r e e ' s a p p a r e n t r e a s o n i n g was t h a t d e l a y , r e f u s a l and 
r e s i s t a n c e were a l l s e p a r a t e " o f f e n s e s , " i . e . , t h a t i n a c a s e 
where a l l t h r e e were p r e s e n t t h e maximum p o s s i b l e p e n a l t y would 
be 75%. 

We d i s a g r e e . I n c r i m i n a l law t h e r e i s c o p i o u s a u t h o r i t y f o r 
d i s t i n g u i s h i n g between an o f f e n s e and t he d i f f e r e n t means of 
co m m i t t i n g an o f f e n s e . F o r example, i n S t a t e v. Jim/White, 13 
Or App 201 ( 1 9 7 3 ) , t h e c o u r t h e l d t h a t t o t a k e , w i t h h o l d , 
a p p r o p r i a t e , e t c . , t h e p r o p e r t y of a n o t h e r were not d i f f e r e n t 
o f f e n s e s w h i c h c o u l d be s e p a r a t e l y p u n i s h e d , b ut m e r e l y d i f f e r e n t 
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means of c o m m i t t i n g t h e s i n g l e o f f e n s e of t h e f t ; and i n S t a t e v. 
M i l l e r , 14 Or App 396 ( 1 9 7 3 ) , the c o u r t h e l d t h a t t r a n s p o r t a t i o n 
and p o s s e s s i o n of i l l e g a l drugs were not d i f f e r e n t o f f e n s e s t h a t 
c o u l d be s e p a r a t e l y p u n i s h e d , but m e r e l y d i f f e r e n t means of 
c o m m i t t i n g t h e s i n g l e o f f e n s e of c r i m i n a l a c t i v i t y i n d r u g s . 
W h i l e a n a l o g y between c r i m i n a l law and w o r k e r s compensation law 
might be u n u s u a l , c e r t a i n l y the p e n a l t y p r o v i s i o n s of w orkers 
c o m p e n s a t i o n law s h a r e some p h i l o s o p h i c a l and f u n c t i o n a l 
c h a r a c t e r i s t i c s w i t h c r i m i n a l law. 

We b e l i e v e t h a t the o v e r a l l s t a t u t o r y scheme of the p e n a l t y 
p r o v i s i o n s i n ORS c h 656 c r e a t e s o n l y a s i n g l e " o f f e n s e , " t h a t f o r 
want o f a b e t t e r term we c a l l u n r e a s o n a b l e c l a i m s p r o c e s s i n g , t h a t 
c a n be committed by a v a r i e t y of means, t h a t i s , u n r e a s o n a b l e 
r e f u s a l , d e l a y or r e s i s t a n c e i n the payment of c o m p e n s a t i o n . ORS 
6 5 6 . 2 6 2 ( 9 ) ; 6 5 6 . 3 8 2 ( 1 ) . We r e j e c t t h e R e f e r e e ' s a p p a r e n t b e l i e f 
t h a t t h e s e s e p a r a t e forms of u n r e a s o n a b l e c l a i m s p r o c e s s i n g a r e 
s e p a r a t e " o f f e n s e s . " I t f o l l o w s t h a t the maximum p e n a l t y t h a t can 
be imposed f o r any o r a l l of the v a r i o u s forms of u n r e a s o n a b l e 
c l a i m s p r o c e s s i n g i s 25% of the compensation "then due." ORS 
6 5 6 . 2 6 2 ( 9 ) . 

The " t h e n due" language of ORS 656.262(9) l e a d s t o a n o t h e r 
i s s u e . The R e f e r e e o r d e r e d i n t h i s c a s e t h a t S A I F pay 50% "of a l l 
a c c r u e d and unpaid compensation due a s of the d a t e of t h i s O r d e r " 
a s a p e n a l t y . T h i s i s v e r y vague. See Z e l d a M. B a h l e r , 31 Van 
N a t t a 139, 140 ( 1 9 8 1 ) : "The Board e x p e c t s g r e a t e r p r e c i s i o n i n 
o r d e r s o f R e f e r e e s imposing p e n a l t i e s . " I t must be remembered 
t h a t t h e c l a i m h e r e was p u r e l y p r o s p e c t i v e ; c l a i m a n t wanted ; 

a u t h o r i z a t i o n f o r f u t u r e l e f t w r i s t s u r g e r y and a s s o c i a t e d time 
l o s s when t h e s u r g e r y was performed; a t the time of h e a r i n g , 
n o t h i n g was y e t due. 

A l t h o u g h we t h i n k t h a t S A I F ' s f a i l u r e t o respond t o 
c l a i m a n t ' s r e q u e s t w i t h i n 60 days or a t any time b e f o r e t h e 
h e a r i n g was o u t r a g e o u s , the l e g i s l a t u r e h a s not a u t h o r i z e d us t o 
a s s e s s p e n a l t i e s on t h a t b a s i s a l o n e . R a t h e r , a u t h o r i t y t o a s s e s s 
p e n a l t i e s f o r what we have c a l l e d u n r e a s o n a b l e c l a i m s p r o c e s s i n g 
i s d i r e c t l y l i n k e d t o the amount o f compensation "then due." ORS 
6 5 6 . 2 6 2 ( 9 ) . 

A s t r o n g c a s e c o u l d be made f o r i n t e r p r e t i n g "then due" t o 
mean "then c l a i m e d . " I f p e n a l t i e s c o u l d be a s s e s s e d b a s e d on 
amounts c l a i m e d , a t l e a s t i n t h i s c o n t e x t of a c l a i m f o r f u t u r e 
m e d i c a l b e n e f i t s , t h a t would put r e a l t e e t h i n the s t a t u t o r y d u t y 
o f t h e i n s u r e r / e m p l o y e r t o respond w i t h i n 60 d a y s . We c o n c l u d e , 
however, t h a t any change a l o n g t h e s e l i n e s i s a m a t t e r f o r t h e 
l e g i s l a t u r e , not f o r u s . 

The e x i s t i n g i n t e r p r e t a t i o n s of the e x i s t i n g s t a t u t e a r e t o 
t h e e f f e c t t h a t , i f no compensation i s "then due" a t the time any 
a c t s of u n r e a s o n a b l e c l a i m s p r o c e s s i n g , t h e r e i s no amount upon 
w h i c h t o a s s e s s a p e n a l t y . E.g., Kosanke v. S A I F , 41 Or App 17, 
21 ( 1 9 7 9 ) . That r u l e i s a p p l i c a b l e and c o n t r o l l i n g h e r e . 
A l though, a s s t a t e d above, we t h i n k S A I F ' s conduct i n t h i s c a s e 
s h o u l d make i t s u b j e c t to the maximum p o s s i b l e p e n a l t y , we 
r e l u c t a n t l y c o n c l u d e t h a t no p e n a l t y i s p o s s i b l e under t h e "then 
due" c o n c e p t i n t h e s t a t u t e s . The same would be t r u e i n any o t h e r 
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c a s e i n v o l v i n g a c l a i m f o r f u t u r e m e d i c a l s e r v i c e s i n whic h 
i n t e r i m c o m p e n s a t i o n was not p a y a b l e pending a c c e p t a n c e or d e n i a l 
o f t h e c l a i m . I f , however, i n t e r i m compensation was p a y a b l e , t h e n 
i n t h i s k i n d o f c a s e a p e n a l t y f o r a l a t e d e n i a l c o u l d and s h o u l d 
be b a s e d on t h e i n t e r i m compensation p a i d a f t e r t h e s i x t i e t h day 
a f t e r t h e c l a i m was a s s e r t e d . Norman J . G i b s o n , 34 Van N a t t a 1583 
( 1 9 8 2 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 1, 1980 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . Those p o r t i o n s t h a t a s s e s s e d p e n a l t i e s 
a g a i n s t t h e S A I F C o r p o r a t i o n a r e r e v e r s e d . The re m a i n d e r of t h e 
R e f e r e e ' s o r d e r i s a f f i r m e d . 

P A T R I C I A M. DEES, C l a i m a n t WCB 80-03172 
Bloom, Marandas & S l y , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 3, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members B a r n e s and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w and c l a i m a n t 
c r o s s - r e q u e s t s r e v i e w of R e f e r e e P f e r d n e r ' s o r d e r which u p h e l d 
S A I F ' s d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m ( i n t e r p r e t e d a s a 
c l a i m f o r m e d i c a l s e r v i c e s ) but a s s e s s e d a p e n a l t y f o r f a i l u r e t o 
p r o p e r l y p r o c e s s t h e c l a i m . S A I F c h a l l e n g e s t h e p e n a l t y a s s e s s e d ; 
c l a i m a n t a r g u e s the c l a i m i s compensable. 

I n t h e e a r l y 1970"s, c l a i m a n t ' s c l a i m f o r h e r p s y c h o l o g i c a l 
c o n d i t i o n was found t o be compensable and she was awarded 
permanent d i s a b i l i t y . I n t h e f a l l o f 1977 c l a i m a n t d i s c o v e r e d 
t h a t she was p r e g n a n t and, due t o f e a r s about t h e p o s s i b l e e f f e c t s 
on h e r f e t u s , she s u b s t a n t i a l l y r e d u c e d t h e amount of m e d i c a t i o n 
she was t a k i n g f o r h e r p s y c h o l o g i c a l " c o n d i t i o n . P r o b a b l y due t o 
t h i s r e d u c t i o n i n m e d i c a t i o n , i n 1978 c l a i m a n t was a g a i n 
h o s p i t a l i z e d w i t h a p s y c h i a t r i c d y s f u n c t i o n . 

S A I F t h e n i s s u e d a d e n i a l , t h e e f f e c t of whic h i s d i s p u t e d : 

"As you a r e aware, your c l a i m f o r an 
i n d u s t r i a l e x p o s u r e o f August 30, 1974, was 
found compensable and t h e S t a t e A c c i d e n t 
I n s u r a n c e Fund d i d a c c e p t t h e c l a i m f o r 
t h a t c o n d i t i o n . 

" R e c e n t l y , we have r e c e i v e d knowledge o f 
you r b e i n g h o s p i t a l i z e d on A p r i l 4, 1978. 
The i n f o r m a t i o n we have o b t a i n e d does not 
su p p o r t your c u r r e n t p s y c h o l o g i c a l 
c o n d i t i o n a s b e i n g a r e s u l t of your August 
30, 1974 o c c u p a t i o n a l e x p o s u r e , w h i l e 
employed a t C h i l d r e n s S e r v i c e s D i v i s i o n a s 
a c a s e w o r k e r . 
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"The S t a t e A c c i d e n t I n s u r a n c e Fund h e r e b y 
d e n i e s your r e q u e s t f o r r e o p e n i n g of your 
c l a i m . We deny the p r e s e n t t r e a t m e n t o r 
d i s a b i l i t y r e l a t i n g t o your p s y c h o l o g i c a l 
p roblems." 

C l a i m a n t r e q u e s t e d a h e a r i n g on t h i s d e n i a l but l a t e r withdrew t h e 
h e a r i n g r e q u e s t and t h e d e n i a l thus became f i n a l . 

On F e b r u a r y 22, 1980 c l a i m a n t ' s a t t o r n e y s u b m i t t e d t h e 
a g g r a v a t i o n c l a i m t h a t l e d t o t h i s p r o c e e d i n g : 

" E n c l o s e d f i n d Dr. Pidgeon's r e p o r t of June 
13, 1979. 

" T h i s l e t t e r c o n s t i t u t e s a demand t h a t t h e 
c l a i m be re-opened f o r t h e payment of 
m e d i c a l b i l l s and e x p e n s e s r e l a t i n g t o h e r 
t r e a t m e n t by Dr. Pidgeon." 

Dr. P i d g e o n ' s e n c l o s e d r e p o r t s t a t e s i n f u l l : 

" I have r e v i e w e d Mrs. Dees' h i s t o r y o f 
mental i l l n e s s and a l s o a g a i n d i s c u s s e d h e r 
p a s t h i s t o r y w i t h the p a t i e n t . Mrs. Dees 
s t a t e s t h a t she worked f o r a p p r o x i m a t e l y 
f o u r y e a r s a s a s o c i a l worker f o r the 
Washington Department of P u b l i c 
A s s i s t a n c e . She was w orking w i t h f a m i l i e s 
who were on w e l f a r e . She e n t e r e d S t . 
J o s e p h ' s H o s p i t a l i n Tacoma i n 1970 f o r 
t r e a t m e n t of a s e r i o u s mental i l l n e s s . 
A f t e r one month's t r e a t m e n t t h e r e she was 
t r a n s f e r r e d t o Western Washington S t a t e 
H o s p i t a l and was t r e a t e d f o r a p e r i o d o f 
t h r e e months i n t h a t h o s p i t a l . A f t e r 
l e a v i n g Western S t a t e H o s p i t a l she had no 
p s y c h i a t r i c t r e a t m e n t . She had no p r e v i o u s 
p s y c h i a t r i c t r e a t m e n t or c o u n s e l l i n g b e f o r e 
h e r h o s p i t a l i z a t i o n i n 1970. A f t e r a 
h i a t u s of about one y e a r she resumed 
working a s a c a s e worker f o r t h e C h i l d r e n s 
S e r v i c e D i v i s i o n i n P o r t l a n d . She worked 
t h e r e f o r a p p r o x i m a t e l y f o u r y e a r s b e f o r e 
becoming s e v e r e l y m e n t a l l y i l l a g a i n i n 
September of 1974. She was t h e n 
h o s p i t a l i z e d i n Dammasch S t a t e H o s p i t a l f o r 
a p p r o x i m a t e l y two months. On t h a t o c c a s i o n 
she was t r e a t e d w i t h both m e d i c a t i o n and 
e l e c t r o - c o n v u l s i v e t h e r a p y . From the time 
of d i s c h a r g e from Dammasch S t a t e H o s p i t a l 
u n t i l she was r e h o s p i t a l i z e d , i n A p r i l of 
1978, a t H o l l a d a y Park H o s p i t a l t h i s l a d y 
c o n t i n u e d i n s u p p o r t i v e p s y c h o t h e r a p y and 
chemotherapy. Her m e d i c a t i o n was 
c o n s i d e r a b l y reduced when i t was d i s c o v e r e d 
t h a t she was p regnant due t o t h e p o s s i b l e 
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danger t o t he f e t u s . Even b e f o r e t h e 
d e l i v e r y of h e r second c h i l d , h e r c o n d i t i o n 
s t a r t e d t o d e t e r i o r a t e and she became more 
a n x i o u s , d e p r e s s e d and had u n u s u a l i d e a s . 
She was h o s p i t a l i z e d a t H o l l a d a y Park 
H o s p i t a l f o r a p p r o x i m a t e l y f o u r weeks i n 
A p r i l of i 9 7 8 . At t h a t time she r e c e i v e d 
b oth e l e c t r o - c o n v u l s i v e t h e r a p y and 
m e d i c a t i o n . 

"Mrs. Dees' mental c o n d i t i o n n e v e r improved 
t o t h e s t a t e t h a t i t was p r e v i o u s t o t he 
time she worked f o r the C h i l d r e n ' s S e r v i c e 
D i v i s i o n i n Oregon." 

A S A I F C l a i m s R e p r e s e n t a t i v e responded t o c l a i m a n t ' s 
a t t o r n e y ' s l e t t e r on March 26, 1980. That r e s p o n s e n o t e s S A I F ' s 
1978 d e n i a l , quoted above, and c o n c l u d e s : " I t a p p e a r s t h a t y o u r 
r e q u e s t f o r r e o p e n i n g i n v o l v i n g b e n e f i t s - t h a t have been d e n i e d on 
August 23, 1978 cannot be c o n s i d e r e d . " No copy of t h i s r e s p o n s e 
was s e n t d i r e c t l y t o t h e c l a i m a n t , and the r e s p o n s e d i d not 
i n c l u d e n o t i c e of h e a r i n g r i g h t s . C l a i m a n t n e v e r t h e l e s s r e q u e s t e d 
a h e a r i n g on A p r i l 7, 1980. 

As noted above, t h e p r i n c i p a l i s s u e s i n v o l v e the m e r i t s of 
S A I F ' s c u r r e n t d e n i a l and p e n a l t i e s . Those i s s u e s r a i s e o t h e r 
s u b s i d i a r y i s s u e s . 

I 

A l t h o u g h a l e t t e r from c l a i m a n t ' s a t t o r n e y c a n be a v a l i d 
a g g r a v a t i o n c l a i m , S t e v e n s v. Champion I n t e r n a t i o n a l , 44 Or App 
587 ( 1 9 8 0 ) , we do not t h i n k t h a t c o u n s e l ' s F e b r u a r y , 1980 l e t t e r 
and/or Dr. Pidge o n ' s June, 1979 l e t t e r c o n s t i t u t e d a p r o p e r 
a g g r a v a t i o n c l a i m i n t h i s c a s e . F i r s t , a l t h o u g h c o u n s e l ' s l e t t e r 
r e f e r s t o c l a i m r e o p e n i n g , no c l a i m f o r i n t e r i m c o mpensation o r 
time l o s s b e n e f i t s i s r e a l l y b e i n g a s s e r t e d b e c a u s e t h e r e n e v e r 
was any m e d i c a l v e r i f i c a t i o n of i n a b i l i t y t o work; i n s t e a d , a l l 
p a r t i e s and the R e f e r e e have t r e a t e d t h i s a s an a g g r a v a t i o n c l a i m 
f o r m e d i c a l b e n e f i t s o n l y . Second, a s d i s c u s s e d more f u l l y i n 
B i l l y J . Eubanks, WCB Case No. 81-07465, 35 Van N a t t a 131 ( d e c i d e d 
t h i s d a t e ) , c l a i m s f o r m e d i c a l b e n e f i t s u s u a l l y t a k e tne form o f 
e i t h e r a b i l l f o r m e d i c a l s e r v i c e s t h a t have been r e n d e r e d o r a 
r e q u e s t f o r a u t h o r i z a t i o n t o r e n d e r some form o f t r e a t m e n t i n t h e 
f u t u r e . T h e r e i s no m e d i c a l s e r v i c e s c l a i m i n e i t h e r s e n s e i n 
t h i s c a s e . Dr. Pidgeon's l e t t e r does not even come c l o s e . The 
f i r s t p a r a g r a p h m e r e l y summarizes c l a i m a n t ' s m e d i c a l h i s t o r y s i n c e 
the o n s e t o f h e r p s y c h i a t r i c i l l n e s s . The second p a r a g r a p h s t a t e s 
t h a t c l a i m a n t ' s "mental c o n d i t i o n n e v e r improved t o t h e s t a t e i t 
was p r e v i o u s " t o c l a i m a n t ' s o r i g i n a l w o r k e r s c o m p e n s a t i o n c l a i m --
which b e l a b o r s t h e o b v i o u s b e c a u s e i t was p r e c i s e l y f o r t h a t 
r e a s o n t h a t c l a i m a n t was awarded permanent d i s a b i l i t y i n 
c o n n e c t i o n w i t h h e r o r i g i n a l c l a i m . 

I n Douglas Dooley, WCB Case No. 79-08349, 35 Van N a t t a 125 
( d e c i d e d t h i s d a t e ) , we c o n c l u d e d : 

" . . . t h e employer or i n s u r e r i s r e q u i r e d 
t o p r o c e s s a c l a i m as one f o r a g g r a v a t i o n 
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when the i n f o r m a t i o n r e c e i v e d from 
c l a i m a n t , c l a i m a n t ' s p h y s i c i a n o r 
c l a i m a n t ' s a t t o r n e y i s s u f f i c i e n t t o g i v e 
r e a s o n a b l e n o t i c e t h a t c l a i m a n t i s 
r e q u e s t i n g f u r t h e r m e d i c a l s e r v i c e s o r 
a d d i t i o n a l compensation f o r worsened 
c o n d i t i o n s r e l a t e d t o o r r e s u l t i n g from t h e 
w o r k e r ' s o r i g i n a l i n j u r y of d i s e a s e . " 

Judged by t h e s e s t a n d a r d s , c l a i m a n t n e v e r made an a g g r a v a t i o n 
c l a i m t h a t t r i g g e r e d any duty t o respond i n any way b e c a u s e t h e r e 
was no r e q u e s t f o r f u r t h e r m e d i c a l s e r v i c e s . 

I I 

A p p a r e n t l y the R e f e r e e r e g a r d e d S A I F ' s March, 1980 r e s p o n s e 
t o c l a i m a n t ' s " c l a i m " t o be i n a d e q u a t e , presumably b e c a u s e i t was 
not s e n t t o c l a i m a n t and d i d not c o n t a i n n o t i c e of h e a r i n g 
r i g h t s . We d i s a g r e e . Assuming t h e r e was a c l a i m t h a t r e q u i r e d a 
r e s p o n s e , S A I F ' s r e s p o n s e was adequate a s a d e n i a l under our 
r e a s o n i n g i n A ngela V. Clow, 34 Van N a t t a 1632, 1635 ( 1 9 8 2 ) : 

" I n S t r o h v. SAIF, 261 Or 117 ( 1 9 7 2 ) , t h e 
i s s u e was whether the c i r c u i t c o u r t had 
j u r i s d i c t i o n t o h e a r a c a s e i f the a p p e a l 
was s e n t by r e g u l a r m a i l i n s t e a d of by 
c e r t i f i e d m a i l a s r e q u i r e d by the s t a t u t e 
i n e f f e c t a t t h a t time. The Supreme Court 
r u l e d t h a t even though t h e r e was not 
l i t e r a l c o m p l i a n c e w i t h t h e s t a t u t e , t h e 
f a c t t h a t the a p p e a l had been a c t u a l l y 
r e c e i v e d was s u f f i c i e n t f o r t h e p u r p o s e s of 
the s t a t u t o r y n o t i c e r e q u i r e m e n t . I n t h i s 
c a s e c l a i m a n t ' s c o u n s e l u n d e r s t o o d t h a t the 
employer was d e n y i n g the a g g r a v a t i o n c l a i m 
s i n c e he amended t h e o r i g i n a l h e a r i n g 
r e q u e s t t o put t h a t i n i s s u e . T h e r e f o r e , 
a l l p a r t i e s were aware t h a t t h e i n s u r e r had 
d e n i e d r e o p e n i n g of the c l a i m and proceeded 
t o t a k e the m a t t e r t o h e a r i n g . Although 
the l i t e r a l r e q u i r e m e n t s of the s t a t u t e 
were not c o m p l i e d w i t h , we f i n d t h a t a l l 
p a r t i e s had adequate n o t i c e of the 
i n s u r e r ' s p o s i t i o n and t h a t t h e d e v i a t i o n 
from the s t a t u t o r y r e q u i r e m e n t s was 
h a r m l e s s . To c o n c l u d e o t h e r w i s e would be 
t o e l e v a t e form o v e r s u b s t a n c e . " 

L i k e w i s e , i n t h i s c a s e , c l a i m a n t had s u f f i c i e n t n o t i c e o f t h e 
i n s u r e r ' s p o s i t i o n a f t e r r e c e i p t of i t s March r e s p o n s e t o f i l e a 
h e a r i n g r e q u e s t on A p r i l 7, 1980. E i t h e r t h e d e n i a l was 
s u f f i c i e n t o r the h e a r i n g r e q u e s t was premature and t h e r e i s no 
j u r i s d i c t i o n under S y p h e r s v. K-W L o g g i n g , I n c . , 51 Or App 769 
( 1 9 8 1 ) . 

I l l 

The t h e o r y s t a t e d i n S A I F ' s March, 1980 d e n i a l of the c u r r e n t 
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a g g r a v a t i o n c l a i m i s t h a t i t had p r e v i o u l y d e n i e d t h e same 
b e n e f i t s i n 1978, i . e . , a r e s j u d i c a t a t h e o r y . We d i s a g r e e w i t h 
t h a t t h e o r y . 

The 1978 d e n i a l , quoted above, r e f e r s t o c l a i m a n t ' s " c u r r e n t 
c o n d i t i o n , ' ' " p r e s e n t t r e a t m e n t " and " p r e s e n t problems." I t would 
be h a r d t o imagine a d e n i a l t h a t more c l e a r l y r e l a t e d t o m e d i c a l 
t r e a t m e n t a t t he time of t he d e n i a l and d i d not i n any way deny 
f u t u r e t r e a t m e n t . 

Even i f t h e 1978 d e n i a l were more ambiguous, f o r p o l i c y 
r e a s o n s we would be i n c l i n e d t o i n t e r p r e t i t a s a d e n i a l of o n l y 
t r e a t m e n t a t t h a t t i m e . C e r t a i n d e n i a l s of t r e a t m e n t n e c e s s a r i l y 
r e l a t e t o a l l t r e a t m e n t , p r e s e n t and f u t u r e . F o r example, i f a 
worker w i t h a compensable l e g i n j u r y f e l l down, i n j u r e d h i s arm 
and c l a i m e d t h a t t r e a t m e n t f o r the i n j u r e d arm was a compensable 
consequence of the i n d u s t r i a l l e g i n j u r y , t h e n a d e n i a l o f p r e s e n t 
arm t r e a t m e n t would n e c e s s a r i l y a l s o be a d e n i a l of a l l f u t u r e arm 
t r e a t m e n t . But s u c h s i t u a t i o n s a r e e x c e p t i o n a l . The more normal 
d e n i a l of m e d i c a l s e r v i c e s r e l a t e s t o and, i n the v e r y n a t u r e of 
t h i n g s , c a n o n l y r e l a t e t o some a s p e c t of t h e n - c u r r e n t t r e a t m e n t . 
T h e r e f o r e , when q u e s t i o n s a r i s e ( p r i m a r i l y i n a r e s j u d i c a t a 
c o n t e x t ) about how t o i n t e r p r e t a p r i o r d e n i a l of m e d i c a l 
s e r v i c e s , we b e l i e v e any doubt s h o u l d be r e s o l v e d i n f a v o r of 
i n t e r p r e t i n g s u c h a d e n i a l a s o n l y i n v o l v i n g t h e n - c u r r e n t m e d i c a l 
t r e a t m e n t . 

T h i s r u l e of i n t e r p r e t a t i o n d o v e t a i l s w i t h t h e a n a l y s i s o f 
th e e f f e c t o f the d o c t r i n e of r e s j u d i c a t a s i t u a t i o n s i n v o l v i n g 
s u c c e s s i v e a g g r a v a t i o n c l a i m s t h a t we s t a t e d i n L e w i s T w i s t , 34 
Van N a t t a 52, 34 Van N a t t a 290 ( 1 9 8 2 ) . A second c l a i m f o r t he 
e x a c t same m e d i c a l s e r v i c e s t h a t were p r e v i o u s l y d e n i e d would be 
b a r r e d by r e s j u d i c a t a . A second c l a i m f o r arm t r e a t m e n t i n t h e 
h y p o t h e t i c a l s t a t e d above would be b a r r e d by r e s j u d i c a t a i f t h e 
f i r s t d e n i a l were on t h e b a s i s of no c a u s a l r e l a t i o n s h i p t o t h e 
compensable l e g i n j u r y . However, most s u c c e s s i v e c l a i m s f o r 
m e d i c a l s e r v i c e s i n v o l v e new, d i f f e r e n t o r a d d i t i o n a l t r e a t m e n t 
t h a t was not and c o u l d not have been i n i s s u e a t t h e time of a 
p r i o r d e n i a l ; and i n the e v e n t of any doubt we w i l l s o i n t e r p r e t a 
d e n i a l o f m e d i c a l s e r v i c e s ; and a s so i n t e r p r e t e d , r e s j u d i c a t a 
would not b a r s u c c e s s i v e c l a i m s f o r m e d i c a l s e r v i c e s . 

I V 

I n a d d i t i o n t o t h e r e s j u d i c a t a t h e o r y a r t i c u l a t e d i n S A I F ' s 
d e n i a l , t h i s m a t t e r p r o c e e d e d t o h e a r i n g on t he q u e s t i o n of 
whether t h e r e was a c a u s a l r e l a t i o n s h i p between c l a i m a n t ' s p r e s e n t 
p s y c h o l o g i c a l t r e a t m e n t and h e r o r i g i n a l c l a i m f o r h e r 
p s y c h o l o g i c a l c o n d i t i o n . On t h a t i s s u e , we c o n f r o n t a v o i d i n t h e 
r e c o r d . T h e r e i s no m e d i c a l e v i d e n c e about what c l a i m a n t ' s 
c u r r e n t t r e a t m e n t c o n s i s t s o f , and no m e d i c a l e v i d e n c e t h a t 
r e l a t e s c u r r e n t t r e a t m e n t , whatever i t i s , t o c l a i m a n t ' s o r i g i n a l 
c l a i m . As s t a t e d above, no v i a b l e c l a i m f o r c u r r e n t m e d i c a l 
s e r v i c e s was made; a l t e r n a t i v e l y , no c l a i m f o r c u r r e n t m e d i c a l 
s e r v i c e s was p r o v e n . 

S A I F may be c o n t e n d i n g t h a t c l a i m a n t ' s 1978 h o s p i t a l i z a t i o n 
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f o r p s y c h o l o g i c a l d y s f u n c t i o n a f t e r r e d u c i n g h e r m e d i c a t i o n d u r i n g 
p r e g n a n c y was a s u p e r s e d i n g event t h a t c u t o f f a l l of i t s 
r e s p o n s i b i l i t y t o p r o v i d e any c o n t i n u i n g m e d i c a l b e n e f i t s i n 
c o n n e c t i o n w i t h c l a i m a n t ' s o r i g i n a l c l a i m . I f t h a t i s S A I F ' s 
p o s i t i o n , we e x p r e s s l y do not adopt i t . I n a c c o r d a n c e w i t h our 
d i s c u s s i o n of i n t e r p r e t a t i o n of d e n i a l s , we u n d e r s t a n d the p r e s e n t 
c a s e t o i n v o l v e o n l y the q u e s t i o n of r e s p o n s i b i l i t y f o r c u r r e n t 
t r e a t m e n t and not t o i n v o l v e the q u e s t i o n of r e s p o n s i b i l i t y f o r 
a l l f u t u r e t r e a t m e n t . We note, however, t h a t i f SAIF was p a y i n g 
f o r a g i v e n t y p e and amount of p r e s c r i p t i o n m e d i c a t i o n b e f o r e t h e 
1978 h o s p i t a l i z a t i o n , from the v e r y l i m i t e d i n f o r m a t i o n i n t h i s 
r e c o r d i t would be d i f f i c u l t t o a p p r e c i a t e any argument t h a t i t 
was not s t i l l r e s p o n s i b l e t o pay f o r the same t y p e and amount of 
m e d i c a t i o n a f t e r t h a t h o s p i t a l i z a t i o n . 

V 

What we have a l r e a d y s a i d i s s u f f i c i e n t t o d i s p o s e of t h e 
p e n a l t y i s s u e . S i n c e t h e r e was no p r o p e r c l a i m e s t a b l i s h e d , S A I F 
c a n n o t be p e n a l i z e d f o r i t s c l a i m s p r o c e s s i n g . Or i f c l a i m a n t ' s 
a t t o r n e y ' s l e t t e r of F e b r u a r y , 1980 i s r e g a r d e d as a p r o p e r c l a i m , 
S A I F ' s March, 1980 r e s p o n s e was adequate t o s e r v e a s a d e n i a l 
under t h e f a c t s and c i r c u m s t a n c e s of t h i s c a s e and was i s s u e d 
w i t h i n t h e time p e r m i t t e d by law. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 30, 1981 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . That p o r t i o n t h a t a s s e s s e d a p e n a l t y and 
a s s o c i a t e d a t t o r n e y ' s f e e a g a i n s t the S A I F C o r p o r a t i o n i s 
r e v e r s e d . The r e m ainder of the R e f e r e e ' s o r d e r i s a f f i r m e d . 

••**••*•*•**•*•* 

DOUGLAS DOOLEY, C l a i m a n t WCB 79-08349 
Malagon & V e l u r e , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 3, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 
The S A I F C o r p o r a t i o n has r e q u e s t e d r e c o n s i d e r a t i o n of the 

B o a r d's Order on Review, d a t e d A p r i l 2, 1981. That o r d e r h a s been 
a b a t e d by f u r t h e r o r d e r e n t e r e d May 8, 1981. The Board has 
r e c o n s i d e r e d i t s former o r d e r and, w i t h the f o l l o w i n g a d d i t i o n a l 
comments, a d h e r e s t h e r e t o . 

The b a s i s f o r S A I F ' s r e q u e s t f o r r e c o n s i d e r a t i o n i s t h a t t h e 
August 31, 1979 l e t t e r r e p o r t of Dr. A b e l "does not s t a t e t h a t t h e 
c l a i m a n t ' s c o n d i t i o n h a s worsened o r t h a t the d o c t o r f i n d s a 
r e l a t i o n s h i p between the c l a i m a n t ' s headaches and the i n d u s t r i a l 
i n j u r y . " I n t h e i r r e q u e s t f o r r e c o n s i d e r a t i o n , S A I F c o n t e n d s t h a t 
a " r e q u e s t f o r r e o p e n i n g must be a r e q u e s t due t o 'worsened 
c o n d i t i o n s , ' a s t a t e m e n t n e c e s s i t a t e d by ORS 6 5 6 . 2 7 3 ( 1 ) ; " and t h a t 
an " a g g r a v a t i o n c l a i m can o n l y be e s t a b l i s h e d i f t h e r e i s a 
'worsened c o n d i t i o n ' due t o the i n d u s t r i a l i n j u r y . " S A I F ' s 
c o n t e n t i o n i s t h a t t h e r e was no adequate c l a i m f o r a g g r a v a t i o n i n 
t h i s c a s e . 

S A I F a p p e a r s t o be c o n f u s i n g two d i s t i n c t i s s u e s : what i s 
r e q u i r e d t o a d e q u a t e l y f i l e an a g g r a v a t i o n c l a i m on one hand; and 
t h e r e q u i r e m e n t s of e s t a b l i s h i n g o r p r o v i n g a compensable c l a i m 
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f o r an a g g r a v a t e d c o n d i t i o n on the o t h e r hand. Although Dr. 
A b e l ' s r e p o r t may not be c o n s i d e r e d s u f f i c i e n t t o prove t h a t 
c l a i m a n t was s u f f e r i n g a compensable w o r s e n i n g of h i s i n d u s t r i a l 
i n j u r y , we r e a f f i r m our h o l d i n g t h a t Dr. A b e l ' s r e p o r t d i d 
c o n s t i t u t e a v a l i d c l a i m f o r a g g r a v a t i o n under ORS 6 5 6 . 2 7 3 ( 3 ) . 

The C o u r t of A p p e a l s h a s c o n s i d e r e d the minimum r e q u i r e m e n t s 
f o r making a c l a i m of a g g r a v a t i o n and, p a r t i c u l a r l y , what 
i n f o r m a t i o n i n a p h y s i c i a n ' s l e t t e r o r r e p o r t t o an i n s u r e r 
s a t i s f i e s ORS 6 5 6 . 2 7 3 ( 3 ) . I n Hewes v. SAIF, 36 Or App 91 ( 1 9 7 8 ) , 
one of c l a i m a n t ' s t r e a t i n g p h y s i c i a n s wrote t o S A I F summarizing 
the r e s u l t s o f h i s e x a m i n a t i o n o f c l a i m a n t s i n c e t h e c l a i m 
c l o s u r e . He c o n c l u d e d : 

" I would r e q u e s t t h a t t h i s l a d y ' s c l a i m be 
reopened f o r f u r t h e r s t u d y . I would l i k e 
t o o b t a i n n e u r o l o g i c a l c o n s u l t a t i o n f o r h e r 
and myelogram t o d e t e r m i n e whether or not 
she h a s a h e r n i a t e d i n v e r t e b r a l ( s i c ) d i s c 
a t t h i s t i m e . I b e l i e v e she has an 
a g g r a v a t i o n t o h e r p r e v i o u s c o n d i t i o n . " 36 
Or App a t 93. 

The c o u r t h e l d t h a t t h i s l e t t e r was s u f f i c i e n t t o c o n s t i t u t e a 
c l a i m of a g g r a v a t i o n under ORS 6 5 6 . 2 7 3 ( 3 ) . 

I n C l a r k v. S A I F , 50 Or App 139 ( 1 9 8 1 ) , t h e c o u r t c o n s i d e r e d 
whether i n f o r m a t i o n s u b m i t t e d to S A I F i n an 827 form was 
s u f f i c i e n t t o c o n s t i t u t e a p r o p e r f i l i n g of a c l a i m f o r 
a g g r a v a t i o n . Almost a y e a r a f t e r f i l i n g h e r o r i g i n a l c l a i m , t h e 
c l a i m a n t i n C l a r k s u s t a i n e d a n o t h e r i n j u r y t o h e r back. I n t h e 
827, the c h i r o p r a c t o r who examined and t r e a t e d c l a i m a n t f o r t h e 
c o n s e q u e n c e s of the subsequent i n c i d e n t r e p o r t e d t h a t h e r i n j u r y 
was "a ' r e a g g r a v a t i o n " of h e r e a r l i e r i n j u r y " , t h a t h e r c o n d i t i o n 
was not s t a t i o n a r y and t h a t she was i n need of f u r t h e r 
c h i r o p r a c t i c t r e a t m e n t p r i o r t o b e i n g r e l e a s e d f o r work. 50 Or 
App a t 141. The c o u r t h e l d t h a t under ORS 6 5 6.273(3) c l a i m a n t ' s 
f i l i n g o f h e r a g g r a v a t i o n c l a i m had been p e r f e c t e d : 

"The r e p o r t i s c l e a r l y s u f f i c i e n t n o t i c e t o 
S A I F . I t u s e s t h e term ' r e a g g r a v a t i o n ' and 
n o t e s t h e p r i o r i n j u r y and the need f o r 
c o n t i n u e d m e d i c a l a t t e n t i o n . " 50 Or App a t 
142. ( C i t a t i o n o m i t t e d . ) 

I n r e s p o n s e t o S A I F ' s c o n t e n t i o n t h a t the r e p o r t d i d not 
" i n d i c a t e " an a g g r a v a t i o n i n a c c o r d a n c e w i t h t h e s t a t u t e , the 
c o u r t s t a t e d t h a t "the s t a t u t e does not r e q u i r e . . . . t h a t 
c l a i m a n t adduce m e d i c a l f a c t s s u f f i c i e n t t o show an a g g r a v a t i o n ; 
i t need o n l y show t h e need f o r f u r t h e r t r e a t m e n t of the i n j u r y . " 
50 Or App a t 142. 

The a g g r a v a t i o n c l a i m i n C l a r k was not s u f f i c i e n t t o p r o v e a 
compensable a g g r a v a t i o n . See 50 Or App a t 142-43. E s s e n t i a l l y , 
t h i s i s t h e argument t h a t S A I F has made on r e v i e w and i n s u p p o r t 
o f i t s r e q u e s t f o r r e c o n s i d e r a t i o n i n t h i s c a s e . As d i d the c o u r t 
i n C l a r k , however, we r e j e c t t h e n o t i o n t h a t c l a i m a n t must prove 
h i s o r h e r c a s e of a g g r a v a t i o n when f i l i n g t h e c l a i m w i t h the 
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employer o r i n s u r e r . I t i s s u f f i c i e n t i f t h e form of t he c l a i m , 
whether i t be from the c l a i m a n t or from the c l a i m a n t ' s p h y s i c i a n , 
g i v e s r e a s o n a b l e n o t i c e t o the employer or i n s u r e r t h a t t h e 
worker i s c l a i m i n g f u r t h e r m e d i c a l s e r v i c e s o r a d d i t i o n a l 
c o m p e n s a t i o n f o r worsened c o n d i t i o n s r e l a t e d t o or r e s u l t i n g from 
the w o r k e r ' s o r i g i n a l i n j u r y o r d i s e a s e . C l a r k v. SA I F , 50 Or App 
a t 142. See a l s o S i l s b y v. S A I F , 39 Or App 555, 563 ( 1 9 7 9 ) , 
( " U s u a l l y v e r i f i c a t i o n [ o f i n a b i l i t y t o work i n c o n n e c t i o n w i t h an 
a g g r a v a t i o n c l a i m ] need go no f u r t h e r t h a n t o s t a t e t h a t t h e r e i s 
a worsened c o n d i t i o n a r i s i n g out of the o r i g i n a l i n j u r y o r 
d i s e a s e . " ) and S t e v e n s v. Champion I n t e r n a t i o n a l , 44 Or App 587 
( 1 9 8 0 ) , ( L e t t e r from c l a i m a n t ' s a t t o r n e y r e q u e s t i n g t h a t h i s 
c l i e n t ' s c l a i m "be reopened" accompanied by a r e p o r t by a c l i n i c a l 
s o c i a l worker was h e l d t o be a v a l i d c l a i m f o r a g g r a v a t i o n . ) . 

I n W e t z e l v. Goodwin B r o t h e r s , 50 Or App 101 ( 1 9 8 1 ) , t h e 
c o u r t h e l d t h a t no a g g r a v a t i o n a p p l i c a t i o n had been p e r f e c t e d 
under e i t h e r s u b s e c t i o n ( 2 ) o r ( 3 ) o f ORS 656.273. N e i t h e r 
c l a i m a n t nor h i s a t t o r n e y had f i l e d a c l a i m f o r a g g r a v a t i o n under 
s u b s e c t i o n ( 2 ) . The p h y s i c i a n ' s r e p o r t t h a t c l a i m a n t r e l i e d upon 
i n s u p p o r t of h i s c o n t e n t i o n t h a t he had made an a g g r a v a t i o n c l a i m 
was s i m p l y a d o c t o r ' s c h a r t note, which was i n r e s p o n s e t o a phone 
c a l l from t h e i n s u r e r , recommending t h a t c l a i m a n t be e n r o l l e d f o r 
t r e a t m e n t i n a p a i n c e n t e r . I n c l u d e d on t h e same page a s the 
c h a r t note was a s t a t e m e n t by the d o c t o r , d a t e d a p p r o x i m a t e l y one 
month e a r l i e r , i n d i c a t i n g t h a t c l a i m a n t ' s c o n d i t i o n was "not 
c h a n g i n g . " 50 Or App 105-05. T h i s s t a t e m e n t , i n c o n j u n c t i o n w i t h 
t h e f a c t t h a t t h e recommendation c o n c e r n i n g t h e t r e a t m e n t a t t he 
p a i n c e n t e r was i n i t i a t e d by t h e i n s u r e r and not t h e c l a i m a n t , l e d 
t h e c o u r t t o c o n c l u d e t h a t t h e p h y s i c i a n ' s r e p o r t d i d not 
c o n s t i t u t e a c l a i m f o r a g g r a v a t i o n . 50 Or a t 105. 

S A I F ' s r e l i a n c e upon t h e Board's o r d e r i n V i c t o r S t e w a r t , 30 
Van N a t t a 472 ( 1 9 8 1 ) , i s unw a r r a n t e d , inasmuch a s t h e i s s u e t h e r e 
was whether c l a i m a n t had p r o v e n a compensable worsening, not 
whether c l a i m a n t had made an adequate c l a i m f o r a g g r a v a t i o n . 
L i k e w i s e , a l t h o u g h t h e c o u r t i n Anderson v. West Union V i l l a g e 
S q u a r e , 44 Or App 685, 687 ( 1 9 8 0 ) , s t a t e d t h a t a " p h y s i c i a n ' s 
.report recommending r e o p e n i n g f o r worsened c o n d i t i o n c o n s t i t u t e s a 
c l a i m f o r a g g r a v a t i o n , " the c o u r t d i d not c o n s i d e r t h e adequacy of 
t h e p h y s i c i a n ' s r e p o r t t h a t was s u b m i t t e d . As noted above, t h i s 
was t h e i s s u e w i t h which t h e c o u r t was conc e r n e d i n Hewes v. SAIF, 
C l a r k v. S A I F and Wet z e l v. Goodwin B r o t h e r s . F u r t h e r m o r e , t h e 
language r e l i e d upon by SAIF from Anderson v. West Union V i l l a g e 
S q u a r e , — t h a t i t i s "not s u f f i c i e n t merely t o show t h a t t h e 
c l a i m a n t , Once i n j u r e d , got worse," 43 Or app a t 297, and t h a t a 
c a u s a l c o n n e c t i o n must be e s t a b l i s h e d — i s a g a i n c o n c e r n e d w i t h 
p r o o f of an a g g r a v a t i o n c l a i m . 

We c o n c l u d e t h a t t h e employer o r i n s u r e r i s r e q u i r e d t o 
p r o c e s s a c l a i m a s one f o r a g g r a v a t i o n when t h e i n f o r m a t i o n 
r e c e i v e d from c l a i m a n t , c l a i m a n t ' s p h y s i c i a n o r c l a i m a n t ' s 
a t t o r n e y i s s u f f i c i e n t t o g i v e r e a s o n a b l e n o t i c e t h a t c l a i m a n t i s 
r e q u e s t i n g f u r t h e r m e d i c a l s e r v i c e s o r a d d i t i o n a l c o m pensation f o r 
worsened c o n d i t i o n s r e l a t e d t o o r r e s u l t i n g from t h e w o r k e r ' s 
o r i g i n a l i n j u r y or d i s e a s e . 
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The p h y s i c i a n ' s r e p o r t i n t h i s c a s e was a l e t t e r r e p o r t from 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n a d d r e s s e d t o c l a i m a n t ' s a t t o r n e y , a s 
f o l l o w s : 

"The above named p a t i e n t was s e e n by m y s e l f 
today, c o m p l a i n i n g of p e r s i s t e n t and 
w o r s e n i n g h e a d a c h e s which he f e e l s a r e 
r e l a t e d t o h i s on the j o b i n j u r y of 
September, 1977, a t which time he s u s t i n e d 
a head trauma and l a c e r a t i o n . Mr. Dooley 
had c o m p l a i n e d of t h e s e p e r s i s t e n t 
h e a d a c h e s , l a s t e v a l u a t e d i n F e b r u a r y of 
t h i s y e a r , a t which time he had an 
e l e c t r o e n c e p h a l o g r a m , which was i n t e r p r e t e d 
a s normal. Due t o t h e p a t i e n t ' s 
p e r s i s t e n c e of symptoms and c o m p l a i n t s I 
would recommend t h a t h i s c a s e be reopened 
and n e u r o l o g i c a l e v a l u a t i o n be o b t a i n e d . 
We have s c h e d u l e d him f o r a n e u r o l o g i c a l 
e v a l u a t i o n w i t h Doctor Jones on October 
1 1 t h . " 

T h i s r e p o r t i s s u f f i c i e n t n o t i c e t o S A I F of a r e q u e s t f o r r e o p e n i n g 
of c l a i m a n t ' s c l a i m , due t o " c o n s i s t e n t and w o r s e n i n g h e a d a c h e s " , 
i n d i c a t i n g a need f o r c o n t i n u e d m e d i c a l a t t e n t i o n . The f a c t t h a t 
t h e d o c t o r ' s s t a t e m e n t was t o the e f f e c t t h a t c l a i m a n t a t t r i b u t e d 
h i s problems t o h i s o r i g i n a l i n j u r y , as opposed t o a s t a t e m e n t of 
t h e d o c t o r ' s own o p i n i o n , i s i n s i g n i f i c a n t inasmuch a s c l a i m a n t 
c o u l d have made an a g g r a v a t i o n a p p l i c a t i o n on h i s own under ORS 
6 5 6 . 2 7 3 ( 2 ) . I n a l l p r o b a b i l i t y t h i s r e p o r t would n o t , i n and of 
i t s e l f , s u f f i c e t o p r o v e a compensable w o r s e n i n g ; however, i t i s 
adequate f o r p u r p o s e s of f i l i n g a c l a i m f o r a compensable 
w o r s e n i n g . 

S A I F ' s r e q u e s t f o r r e c o n s i d e r a t i o n a r t i c u l a t e s v e r y w e l l t h e 
s e r i o u s p r a c t i c a l d i f f i c u l t i e s t h a t i n s u r e r s and employers 
c o n f r o n t i n d i s t i n g u i s h i n g between r e q u e s t s f o r a d d i t i o n a l m e d i c a l 
s e r v i c e s o n l y p u r s u a n t t o ORS 656.245 and r e q u e s t s f o r c l a i m 
r e o p e n i n g p u r s u a n t t o ORS 656.273: 

"Without a s t a t e m e n t of w o r s e n i n g o r 
r e l a t i o n s h i p , t h e t r e a t m e n t must, p e r f o r c e , 
be c o n s i d e r e d t r e a t m e n t r e n d e r e d p u r s u a n t 
t o ORS 656.245. To a p p l y t h e law i n t h e 
manner s u g g e s t e d by the R e f e r e e would make 
ORS 656.245 c o m p l e t e l y m e a n i n g l e s s , 
r e q u i r i n g t h a t e v e r y s t a t e m e n t from a 
p h y s i c i a n i n d i c a t i n g t h a t he p l a n s t o 
p e r f o r m t e s t s or a d m i n i s t e r t r e a t m e n t must 
be met by a n o t i c e of a c c e p t a n c e or d e n i a l 
of a g g r a v a t i o n on t h e p a r t of the i n s u r e r . 
A b sent t h e s t a t e m e n t t h a t i t i s a worsened 
c o n d i t i o n and r e q u i r e s a c t i v e t r e a t m e n t ( a s 
opposed t o d i a g n o s t i c t e s t i n g ) , t h e r e can 
be no c l a i m f o r a g g r a v a t i o n p u r s u a n t t o ORS 
656.273." 

I t i s i m p l i c i t i n our c o n c l u s i o n t h a t t h e p h y s i c i a n ' s l e t t e r 
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i n t h i s case was not d e v o i d o f any statement o f worsening. 
Moreover, SAIF's argument seems t o assume t h a t t h e r e i s no d u t y t o 
respond t o a r e q u e s t f o r me d i c a l s e r v i c e s p u r s u a n t t o ORS 656.245 
by i s s u i n g n o t i c e of acceptance or d e n i a l . We g e n e r a l l y concluded 
t o t he c o n t r a r y i n B i l l y J. Eubanks, WCB Case No. 81-07465, 35 Van 
N a t t a 131 (1983). 

N e v e r t h e l e s s , SAIF's b a s i c p o i n t about t h e u n c e r t a i n t y o f how 
t o i n t e r p r e t d o c t o r s ' r e p o r t s o f ongoing t r e a t m e n t i s c e r t a i n l y 
v a l i d . P h y s i c i a n s must comply w i t h s u b s t a n t i a l r e p o r t i n g 
r e q u i r e m e n t s i n t h e course o f t r e a t m e n t o f i n d u s t r i a l l y i n j u r e d 
w o r k e r s . OAR 436-69-101. We are aware from numerous cases i n 
w h i c h t he i s s u e has a r i s e n , d i r e c t l y o r i n d i r e c t l y , t h a t t h e r e i s 
a c h r o n i c problem, as SAIF argues, w i t h ambiguous p o s t - c l o s u r e 
m e d i c a l r e p o r t s : Do t h e y merely r e p o r t ongoing t r e a t m e n t t h a t 
s h o u l d be handled under ORS 656.245, o r are t h e y a g g r a v a t i o n 
c l a i m s under ORS 656.273? 

The genesis of t h i s problem i s i n those s t a t u t e s . We 
d i s c u s s e d them i n Mary Ann H a l l , 31 Van N a t t a 56 (1 9 8 1 ) : 

"The f i r s t i s s u e i s v a r i o u s l y d e s c r i b e d i n 
the r e c o r d as a c l a i m f o r me d i c a l s e r v i c e s , 
ORS 656.245, and a c l a i m f o r a g g r a v a t i o n , 
ORS 656.273. That a m b i g u i t y i n the r e c o r d 
i s e x p l a i n e d i n p a r t by an a m b i g u i t y i n the 
s t a t u t e s . ORS 656.245 p r o v i d e s t h a t ' i n j u r e d 
workers s h a l l r e c e i v e 'medical s e r v i c e s f o r 
c o n d i t i o n s r e s u l t i n g from t he i n j u r y f o r 
such a p e r i o d as the n a t u r e o f t h e i n j u r y 
o r t he process o f t h e r e c o v e r y r e q u i r e s . ' 
S t a n d i n g a l o n e , ORS 656.245 p r o v i d e s f o r 
on-going m e d i c a l c a r e . The a g g r a v a t i o n 
s t a t u t e , ORS 656.273, a l s o r e f e r s t o 
medical c a r e : 'An i n j u r e d worker i s 
e n t i t l e d t o a d d i t i o n a l compensation, 
i n c l u d i n g m e d i c a l s e r v i c e s , f o r worsened 
c o n d i t i o n s r e s u l t i n g from t h e o r i g i n a l 
i n j u r y . ' 

" I n t e r p r e t i n g these two s t a t u t e s t o g e t h e r , 
a c l a i m f o r ORS 656.245 medical s e r v i c e s i s 
processed, p r o c e d u r a l l y , as an a g g r a v a t i o n 
c l a i m d u r i n g t h e f i v e year a g g r a v a t i o n 
p e r i o d . I t does not f o l l o w , however, t h a t 
a c l a i m f o r ORS 656.245 medical s e r v i c e s 
r e s u l t s i n an a g g r a v a t i o n reopening o f a 
c l a i m . A g g r a v a t i o n reopening r e s u l t s i n 
payment o f temporary t o t a l d i s a b i l i t y u n t i l 
c l a i m c l o s u r e and t h e p o s s i b i l i t y o f an 
i n c r e a s e d award o f permanent d i s a b i l i t y a t 
t h a t t i m e . By c o n t r a s t , i n t h i s case, 
t h e r e i s no s u g g e s t i o n t h a t c l a i m a n t i s 
e n t i t l e d t o payment o f temporary t o t a l 
d i s a b i l i t y because t h e r e i s no s u g g e s t i o n 
she i s unable t o work because of t h e b a l d 

-129-



s p o t on her s c a l p , a t l e a s t u n t i l she i s 
h o s p i t a l i z e d f o r s u r g e r y . Nor i s t h e r e any 
c o n c e i v a b l e b a s i s f o r an i n c r e a s e d award of 
permanent d i s a b i l i t y because o f t h a t b a l d 
s p o t . Rather, t h i s case i l l u s t r a t e s a 
s i t u a t i o n t h a t , a l t h o u g h processed as an 
a g g r a v a t i o n c l a i m , cannot r e s u l t i n 
a g g r a v a t i o n r e o p e n i n g , b u t o n l y an o r d e r t o 
p r o v i d e r e q u e s t e d m e d i c a l s e r v i c e s . " 

We s u b s e q u e n t l y e l a b o r a t e d on H a l l i n W i l l a r d B. Evans, 34 
Van N a t t a 490, 491 ( 1 9 8 2 ) : 

"Amendments adopted by the l e g i s l a t u r e i n 
1981 r e i n f o r c e t h e c o n c l u s i o n s we reached 
i n Mary Ann H a l l . ORS 656.273(2) c o n t i n u e s 
t o p r o v i d e : 'To o b t a i n a d d i t i o n a l m edical 
s e r v i c e s o r d i s a b i l i t y compensation, the 
i n j u r e d worker must f i l e a c l a i m f o r aggra
v a t i o n . . .' (Emphasis added.) A 1981 
amendment t o ORS 656.245 added s u b s e c t i o n 
(2) which p r o v i d e s : 'When th e t i m e f o r 
s u b m i t t i n g a c l a i m . u n d e r ORS 656.273 has 
e x p i r e d , any c l a i m f o r medical s e r v i c e s 

r e f e r r e d t o i n t h i s s e c t i o n s h a l l be 
s u b m i t t e d t o t h e i n s u r e r o r s e l f - i n s u r e d 
employer.' (Emphasis added.) We t h i n k 
t h i s s t a t u t o r y language makes i t even 
c l e a r e r t h a t t h e s u b s t a n t i v e r i g h t t o 
m e d i c a l s e r v i c e s i s governed by ORS 
656.245, w h i l e t h e a p p l i c a b l e procedures 
f o r a m e d i c a l s e r v i c e s c l a i m are t h e 
a g g r a v a t i o n procedures s p e l l e d o u t i n ORS 
656.273. 

" I t i s thus p o s s i b l e f o r an a g g r a v a t i o n 
c l a i m t o i n v o l v e i s s u e s o f e n t i t l e m e n t t o 
t h r e e d i s t i n c t forms o f r e l i e f : (1) 
m e d i c a l s e r v i c e s ; and/or (2) temporary 
t o t a l d i s a b i l i t y compensation; and/or (3) 
i n c r e a s e d permanent d i s a b i l i t y 
compensation. " 

Because t h e g e n e r i c term, " a g g r a v a t i o n c l a i m " , can i n c l u d e 
r e q u e s t s f o r such d i f f e r e n t forms o f r e l i e f , i t i s u n d e r s t a n d a b l e 
t h a t l e g i t i m a t e c o n f u s i o n can a r i s e about what i s b e i n g c l a i m e d 
and t h u s about t h e a p p r o p r i a t e manner i n which t o respond. 

T h i s p o t e n t i a l c o n f u s i o n was not c r e a t e d by t h e Board, b u t i s 
p a r t o f t h e s t a t u t o r y scheme, and thus we f e e l t h e r e i s l i t t l e 
t h a t we can do about i t . Another f e a t u r e o f the s t a t u t o r y scheme 
i s t h a t i n s u r e r s have a d u t y t o process c l a i m s , and we t h i n k t h a t 
i n c l u d e s d e v e l o p i n g procedures t o c l a r i f y what i s b e i n g c l a i m e d , 
i f t h a t i s u n c l e a r . J u s t as an example, i n a s i t u a t i o n 
h y p o t h e s i z e d by SAIF's r e q u e s t f o r r e c o n s i d e r a t i o n i n which i t i s 
u n c l e a r whether t h e c l a i m a n t seeks a d d i t i o n a l m e d i c a l t r e a t m e n t 
o n l y o r seeks c l a i m r e o p e n i n g , an i n s u r e r c o u l d s t a t e i n response 
something l i k e : I f t h e c l a i m a n t i s r e q u e s t i n g a d d i t i o n a l m e d i c a l 
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t r e a t m e n t , t h e c l a i m i s accepted; i f the c l a i m a n t i s r e q u e s t i n g 
c l a i m r e o p e n i n g , i t i s denie d due t o i n s u f f i c i e n t i n f o r m a t i o n , and 
the c l a i m a n t i s request e d t o more s p e c i f i c a l l y s t a t e what i s 
sought. A l t h o u g h t h e p r i n c i p a l burden o f p r o c e s s i n g c l a i m s f a l l s 
on i n s u r e r s , we have noted t h a t c l a i m a n t s are expected t o 
coo p e r a t e i n f u r n i s h i n g i n f o r m a t i o n e s s e n t i a l t o c l a i m s 
p r o c e s s i n g . E.g., K a t h i e L. Cross, 34 Van N a t t a 1064 ( 1 9 8 2 ) ; J e r i 
Putnam, 34 Van N a t t a 744 (1982); Frank G. Gonzales, 34 Van N a t t a 
551 ( 1 9 8 2 ) . I t i s p r o b a b l y u n r e a l i s t i c t o expect t h a t such 
c l a r i f i c a t i o n can o f t e n be o b t a i n e d b e f o r e t h e f o u r t e e n t h day when 
the i n s u r e r must decide whether t o i s s u e a check f o r i n t e r i m 
compensation, b u t some problems s i m p l y d e f y s o l u t i o n . 

ORDER 

Except as m o d i f i e d h e r e i n , t h e Board readopts and r e p u b l i s h e s 
i t s Order on Review d a t e d A p r i l 21, 1981. 

B I L L Y J . EUBANKS, C l a i m a n t WCB 81-07465 
A l l e n & V i c k , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 3, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revie w 
Reviewed by Board Members F e r r i s and Barnes. 

The SAIF C o r p o r a t i o n r e q u e s t s review o f Referee Mannix's 
o r d e r which r e q u i r e d i t t o pay the d i s p u t e d p o r t i o n s o f b i l l s f o r 
c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t rendered f o l l o w i n g h i s 
compensable i n j u r y . SAIF argues: (1) t h e Referee e r r e d i n r u l i n g 
t h a t an i n s u r e r must i s s u e a f o r m a l d e n i a l i n response t o c l a i m s 
f o r m e d i c a l s e r v i c e s which i t i s not w i l l i n g t o pay; and (2) t h e 
c l a i m a n t d i d not prove a need f o r more than two c h i r o p r a c t i c 
t r e a t m e n t s a month as r e q u i r e d by former OAR 436-69-320(2), which 
was i n e f f e c t a t t h e m a t e r i a l t i m e s . 

D i s p u t e s about what c o n s t i t u t e s a " c l a i m " f o r me d i c a l 
s e r v i c e s and what t h e p r o p e r procedures a r e f o r p r o c e s s i n g such 
" c l a i m s " have a r i s e n i n numerous r e c e n t cases. Questions about 
p r o p e r c l a i m p r o c e s s i n g procedures o f t e n l e a d t o a d d i t i o n a l 
q u e s t i o n s about p e n a l t i e s and a t t o r n e y f e e s . We have c o n s i d e r e d 
these i n t e r r e l a t e d problems i n t h i s case and i n Gary L. C l a r k , WCB 
Case Nos. 80-04402 and 80-04403, 35 Van N a t t a 117 Ri c h a r d 
Kirkwood, WCB Case No. 80-03825, 35 Van N a t t a 140 P a t r i c i a M. 
Dees, WCB Case No. 80-03172, 35 Van N a t t a 120 and Doulgas Dooley, 
WCB Case No. 79-08349, 35 Van N a t t a 125 (1983). 
We p r e s e n t some o f our c o n c l u s i o n s i n t h i s case. 

I 

The s t a t u t e s are n o t c o n c l u s i v e on t h e q u e s t i o n o f whether 
and when n o t i c e s o f acceptance or n o t i c e s o f d e n i a l must be i s s u e d 
r e g a r d i n g m e d i c a l s e r v i c e s o b t a i n e d by an i n j u r e d worker a f t e r t h e 
worker's i n i t i a l c l a i m has been accepted. 

ORS 656.005(7) d e f i n e s a " c l a i m " as a w r i t t e n r e q u e s t f o r 
compensation from a s u b j e c t worker o r from someone a c t i n g on t h e 
worker's b e h a l f , which o b v i o u s l y and f r e q u e n t l y i n c l u d e s w o r k e r s ' 
p h y s i c i a n s . ORS 656.005(9) d e f i n e s "compensation" as i n c l u d i n g 
a l l b e n e f i t s and s p e c i f i c a l l y m e dical s e r v i c e s . ORS 656.265(2) 
f u r t h e r d e f i n e s a c l a i m ; i t must be w r i t t e n ' , b u t need not be i n any 
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p a r t i c u l a r form, and can i n c l u d e a r e p o r t o r statem e n t from a 
worker's d o c t o r " c o n c e r n i n g an a c c i d e n t which may i n v o l v e a 
compensable i n j u r y . " These t h r e e s t a t u t e s , read t o g e t h e r , 
c o n t e m p l a t e : (1) c l e a r l y , t h a t a r e q u e s t f o r medical s e r v i c e s i s 
a c l a i m ; (2) c l e a r l y , t h a t such a c l a i m can be made by a d o c t o r on 
a worker's b e h a l f ; and (3) f a i r l y c l e a r l y , t h a t each separate 
d o c t o r ' s b i l l s u b m i t t e d t o an i n d u s t r i a l i n s u r e r i s a se p a r a t e and 
d i s t i n c t c l a i m . 

Other s t a t u t e s c o u l d r a i s e doubt about t h a t f i n a l 
c o n c l u s i o n . ORS 656.262(6) and (7) r e q u i r e t h a t t h e i n d u s t r i a l 
i n s u r e r i s s u e w r i t t e n n o t i c e o f acceptance o r d e n i a l o f a c l a i m 
t o b o t h t h e c l a i m a n t and h i s o r h e r employer. From t h e d e t a i l i n 
thes e s u b s e c t i o n s , i t i s apparent t h a t a l l o r most o f t h e 
l e g i s l a t i v e a t t e n t i o n was focused on t h e i n i t i a l acceptance o r 
d e n i a l o f a c l a i m . For example, n o t i f i c a t i o n "whether t h e c l a i m 
i s c o n s i d e r e d d i s a b l i n g , " ORS 6 5 6 . 2 6 2 ( 6 ) ( a ) , "of employment 
r e i n s t a t e m e n t r i g h t s , " ORS 6 5 6 . 2 6 2 ( 6 ) ( c ) , and o f j o b s i t e 
m o d i f i c a t i o n a s s i s t a n c e , ORS 6 5 6 . 2 6 2 ( 6 ) ( d ) , h a r d l y makes sense 
as p a r t o f t h e r e q u i r e d response t o each and every d o c t o r ' s 
b i l l . 

ORS 656.313(2) i s t h e o n l y s t a t u t e t h a t e x p r e s s l y r e c o g n i z e s 
t h a t most m e d i c a l s e r v i c e s q u e s t i o n s a r i s e i n t h e c o n t e x t o f 
p a r t i a l d e n i a l s : " I f an i n s u r e r o r s e l f - i n s u r e d employer d e n i e s 
t h e c o m p e n s a b i l i t y o f a l l o_r any p o r t i o n o f a c l a i m s u b m i t t e d f o r 
m e d i c a l s e r v i c e s . . ." (Emphasis added.) And i t i s t h e o n l y 
s t a t u t e t h a t e x p r e s s l y addresses t h e procedures f o r a d e n i a l o f 
me d i c a l s e r v i c e s : " . . . t h e i n s u r e r o r s e l f - i n s u r e d employer 
s h a l l send n o t i c e o f t h e d e n i a l t o each p r o v i d e r o f such [ i . e . , 
d e n i e d j m e d i c a l s e r v i c e s . " (Emphasis added.) There i s no s t a t e d 
r e q u i r e m e n t o f n o t i f i c a t i o n t o t h e c l a i m a n t o f such a d e n i a l o f 
me d i c a l s e r v i c e s . 

But t h e l e g i s l a t u r e must have assumed t h a t a c l a i m a n t would 
be n o t i f i e d o f a d e n i a l o f medical s e r v i c e s when i t enacted ORS 
656.245(2) because o t h e r w i s e i t would be i m p o s s i b l e t o invo k e t h e 
h e a r i n g r i g h t s s p e c i f i c a l l y mentioned i n t h a t s e c t i o n : 

"When t h e ti m e f o r s u b m i t t i n g a c l a i m under 
ORS 656.273 has e x p i r e d , any c l a i m f o r 
m e d i c a l s e r v i c e s r e f e r r e d t o , i n t h i s 
s e c t i o n s h a l l be s u b m i t t e d t o th e i n s u r e r 
or s e l f - i n s u r e d employer. I f t h e c l a i m f o r 
m e d i c a l s e r v i c e s i s d e n i e d , t h e worker may 
submit t o the board a re q u e s t f o r h e a r i n g 
p u r s u a n t t o ORS 656.283." 

We do n o t t h i n k t h a t any o f these s t a t u t e s , i n d i v i d u a l l y o r 
i n c o m b i n a t i o n , a r e c o m p l e t e l y d i s p o s i t i v e on t h e q u e s t i o n o f 
whether, when or t o whom n o t i c e o f acceptance o r d e n i a l must be 
i s s u e d i n c o n n e c t i o n w i t h ongoing m e d i c a l t r e a t m e n t a f t e r t h e 
i n i t i a l acceptance o f a c l a i m . 

I I 

S t a t u t o r y i n t e r s t i c e s a r e o f t e n f i l l e d by a d m i n i s t r a t i v e 
r u l e s . There are s e v e r a l r u l e s o f t h e Workers Compensation 
Department which a r e o r may be r e l e v a n t . 
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OAR 436-54-245(3) and 436-54-305 b a s i c a l l y j u s t r e p e a t t he 
r e l e v a n t c o n t e n t o f ORS 656.245, 656.262 and 656.313 summarized 
above. OAR 436-54-310 d e a l s w i t h t i m e l y payment o f compensation 
b e n e f i t s . S u b s e c t i o n s (7) and (8) p r o v i d e : 

"( 7 ) T i m e l y payment o f med i c a l s e r v i c e s o r 
goods s h a l l be deemed made when p a i d w i t h i n 
45 days o f t h e r e c e i p t o f st a t e m e n t . When 
t h e r e i s a d i s p u t e over t h e amount o f a 
b i l l o r the n e c e s s i t y o f s e r v i c e s rendered, 
the i n s u r e r o r s e l f - i n s u r e d employer w i l l 
pay t h e u n d i s p u t e d amount. R e s o l u t i o n o f 
the d i s p u t e d amount w i l l be made i n 
accordance w i t h OAR 436-69. 

"( 8 ) The i n s u r e r o r s e l f - i n s u r e d employer 
s h a l l n o t i f y t h e c l a i m a n t o r p r o v i d e r o f 
s e r v i c e i n w r i t i n g when compensation i s 
p a i d o f t h e s p e c i f i c purpose o f t h e 
payment. When a p p l i c a b l e , t h e n o t i c e s h a l l 
i n d i c a t e t h e time p e r i o d f o r which t h e 
payment i s made and t h e r e i m b u r s a b l e 
expenses o r o t h e r b i l l s and charges 
covered. I f any p o r t i o n o f t h e c l a i m i s 
denied t h e n o t i c e s h a l l i d e n t i f y t h a t 
p o r t i o n o f the cla i m e d amounts t h a t i s n o t 
b e i n g p a i d . " 

OAR 436-69-501 governs e l e c t i v e s u r g e r y . S u b s e c t i o n (1) 
r e q u i r e s t h e a t t e n d i n g surgeon t o g i v e advance n o t i c e o f proposed 
s u r g e r y . S u b s e c t i o n (2) a u t h o r i z e s t h e i n s u r e r t o o b t a i n a second 
o p i n i o n on t h e need f o r s u r g e r y . S u b s e c t i o n ( 3 ) p r o v i d e s t h a t 
upon r e c e i p t o f such a second o p i n i o n , "the i n s u r e r s h a l l p r o m p t l y 
n o t i f y t h e p h y s i c i a n whether payment w i l l be made f o r t he proposed 
s u r g e r y . " 

OAR 436-69-801(5) and (7) re p e a t t h e re q u i r e m e n t t h a t b i l l s 
f o r m e d i c a l s e r v i c e s t h a t have been rendered be p a i d w i t h i n 45 
days : 

"(5 ) I n s u r e r s h a l l pay b i l l s f o r medical 
s e r v i c e s w i t h i n 45 days o f r e c e i p t o f the 
b i l l , i f t he b i l l i n g i s s u b m i t t e d i n pro p e r 
form and c l e a r l y shows t h a t t h e t r e a t m e n t 
i s r e l a t e d t o the accepted compensable 
i n j u r y o r d i s e a s e . F a i l u r e t o do so s h a l l 
render them l i a b l e t o pay a reasonable 
monthly s e r v i c e charge a f t e r t h e 4 5 t h day, 
i f t h e p r o v i d e r c u s t o m a r i l y l e v i e s such a 
charge t o t h e g e n e r a l p u b l i c . " 

" ( 7 ) I n t h e event o f a d i s p u t e over 
p o r t i o n s o f a b i l l i n g , t h e i n s u r e r s h a l l 
pay w i t h i n 45 days t h e u n d i s p u t e d p o r t i o n 
of t h e b i l l . " 

C o n s i d e r i n g a l l o f these r u l e s we f i n d t h e same a m b i g u i t y 
t h a t i s p r e s e n t i n the s t a t u t e s -- no one r u l e d i r e c t l y and s i m p l y 
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s t a t e s t h e procedures an i n s u r e r or s e l f - i n s u r e d employer i s 
expected t o f o l l o w i n responding t o " c l a i m s " i n t h e form o f 
ongoing m e d i c a l care f o l l o w i n g acceptance o f a c l a i m i n t h e f i r s t 
i n s t a n c e . OAR 436-54-245(3), 436-54-305, 435-54-310(7) and 
436-69-801(7) a l l r e c o g n i z e d e n i a l s o f m e d i c a l s e r v i c e s and 
p a r t i a l d e n i a l s o f m e d i c a l s e r v i c e s . The apparent t h r u s t o f t h e 
r u l e s i s t h a t such a d e n i a l s h o u l d be sent t o t h e medical s e r v i c e 
p r o v i d e r ; t h i s i s s p e c i f i c a l l y s t a t e d i n OAR 436-54-305(5) and 
i m p l i c i t l y s t a t e d i n OAR 436-69-501(3). The o n l y r e f e r e n c e t o 
n o t i c e t o t h e c l a i m a n t i s s t a t e d i n OAR 436-54-310: "The i n s u r e r 
or s e l f - i n s u r e d employer s h a l l n o t i f y t h e c l a i m a n t o£ p r o v i d e r o f 
s e r v i c e i n w r i t i n g when compensation i s p a i d o f t h e s p e c i f i c 
purpose o f t h e payment." (Emphasis added.) At f i r s t b l u s h , we 
t h o u g h t t h e use o f " o r " was m i s t a k e n ; t h a t "and" was more l i k e l y 
i n t e n d e d . But t h e r u l e s i n c l u d e t h e concept of c l a i m a n t s d i r e c t l y 
s u b m i t t i n g r e q u e s t s f o r reimbursement f o r t h i n g s l i k e t r a v e l , see . 
OAR 436-54-270(1); t h u s , t h e " o r " i n OAR 436-54-310 must mean 
n o t i c e t o a m e d i c a l s e r v i c e p r o v i d e r who submits a b i l l o r n o t i c e 
t o a c l a i m a n t who submits a r e q u e s t f o r reimbursement. 

We do f i n d one v a l u a b l e d i s t i n c t i o n i n t h e r u l e s . A b i l l f o r 
m e d i c a l s e r v i c e s t h a t have a l r e a d y been rendered i s s u b j e c t t o one 
se t o f r e q u i r e m e n t s ( g e n e r a l l y , payment o f c l e a r and u n d i s p u t e d 
b i l l s w i t h i n 45 d a y s ) ; a re q u e s t f o r p r o s p e c t i v e a u t h o r i z a t i o n t o 
p r o v i d e m e d i c a l s e r v i c e s , e.g., e l e c t i v e s u r g e r y , i s s u b j e c t t o 
d i f f e r e n t r e q u i r e m e n t s ( t h e i n s u r e r " s h a l l p r o m p t l y " -- n o t 
d e f i n e d -- r e s p o n d ) . Other than t h i s d i s t i n c t i o n , which we 
d i s c u s s more f u l l y below, we f i n d l i t t l e guidance i n t h e 
a d m i n i s t r a t i v e r u l e s on the q u e s t i o n o f the procedures a p p l i c a b l e 
t o ongoing m e d i c a l c a r e f o l l o w i n g i n i t i a l acceptance o f a c l a i m . 

I l l 
We t h u s f e e l c o n s t r a i n e d t o c o n s t r u c t an answer o u r s e l v e s . 

We w i l l do so f o l l o w i n g t h e l e a d o f S t a t e v. Welch, 264 Or 388, 
393-94 (19 7 3 ) , i n which t h e Supreme Court s t a t e d , "We have t o 
admit t h a t the l e g i s l a t u r e p r o b a b l y never c o n s i d e r e d our p r e s e n t 
problem i n a d o p t i n g t h e language o f t h e s t a t u t e , " and then 
proceeded t o f a s h i o n t h e r u l e i t b e l i e v e d the l e g i s l a t u r e would 
have adopted had i t c o n s i d e r e d the s p e c i f i c problem. 

One t h i n g we a r e q u i t e sure t h e l e g i s l a t u r e would d e s i r e i s 
n o t i c e t o t h e c l a i m a n t , w i t h i n f o r m a t i o n about h e a r i n g r i g h t s , 
when a c l a i m f o r m e d i c a l s e r v i c e s i s denied or p a r t i a l l y d e n i e d . 
We t h u s deem t h e r e f e r e n c e i n ORS 656.313(2) t o n o t i c e o f such 
d e n i a l s b e i n g sent t o a m e d i c a l s e r v i c e p r o v i d e r as not b e i n g an 
e x p r e s s i o n o f the o n l y i n t e n d e d r e c i p i e n t o f such n o t i f i c a t i o n 
b u t , r a t h e r , an e x p r e s s i o n of an a d d i t i o n a l i n t e n d e d r e c i p i e n t . 

Another t h i n g we are almost as sure t h e l e g i s l a t u r e would 
d e s i r e i s t o a v o i d a l i t e r a l mountain o f paperwork i n t h e form o f 
s p e c i f i c n o t i c e s o f c l a i m acceptance every t i m e an i n s u r e r pays a 
m e d i c a l b i l l w i t h o u t q u e s t i o n or c h a l l e n g e . OAR 4 3 6 - 6 9 - 2 0 1 ( 2 ) ( a ) 
r e c o g n i z e s a "usual range o f the u t i l i z a t i o n o f m e d i c a l s e r v i c e s " 
t o be up t o 24 o f f i c e v i s i t s w i t h i n t h e f i r s t 60 days f o l l o w i n g an 
i n j u r y . Suppose a d o c t o r who t r e a t e d an i n j u r e d worker t o t h a t ' 
e x t e n t s u b m i t t e d 24 s e p a r a t e b i l l s t o t h e i n d u s t r i a l i n s u r e r . 
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A l t h o u g h t h e s t a t u t e can be i n t e r p r e t e d t o mean t h a t every b i l l i s 
a c l a i m and t o mean t h a t every c l a i m t r i g g e r s a d u t y t o i s s u e 
n o t i c e o f acceptance o r d e n i a l , such a l i t e r a l c o n s t r u c t i o n o f t h e 
s t a t u t e s i n the c o n t e x t o f ongoing medical care would o n l y a i d 
companies t h a t manufacture paper and f i l i n g c a b i n e t s . When a 
c l a i m a n t ' s i n i t i a l c l a i m i s accepted, remains i n accepted s t a t u s 
and t h e worker i s r e c e i v i n g compensable medical care as a p a r t o f 
h i s accepted c l a i m , i t s i m p l y makes no sense t o r e q u i r e any 
f u r t h e r n o t i c e o f acceptance every t i m e a m e d i c a l b i l l i s p a i d . 

IV 

P u t t i n g our t h o u g h t s about what t h e l e g i s l a t u r e would l i k e l y 
d e s i r e t o g e t h e r w i t h t h e d i s t i n c t i o n between c l a i m s f o r rendered 
m e d i c a l s e r v i c e s and c l a i m s f o r f u t u r e m e d i c a l s e r v i c e s , t h e r u l e s 
t h a t emerge are as f o l l o w s : 

(1) Claims f o r rendered m e d i c a l s e r v i c e s : The a p p r o p r i a t e 
responses a r e t o e i t h e r pay t h e b i l l o r t o i s s u e n o t i c e o f d e n i a l 
or p a r t i a l d e n i a l t o t h e c l a i m a n t and t h e m e d i c a l p r o v i d e r . Such 
a d e n i a l s h o u l d a d v i s e t h e c l a i m a n t o f h i s o r her h e a r i n g r i g h t s . 
I f t h e i n s u r e r o r s e l f - i n s u r e d employer has p r e v i o u s l y i s s u e d 
n o t i c e o f c l a i m acceptance, i t need n o t i s s u e any a d d i t i o n a l 
n o t i c e o f acceptance e v e r y t i m e i t pays a medical b i l l . 

(2) Claims f o r f u t u r e m e d i c a l s e r v i c e s : Such c l a i m s are 
more a k i n t o an i n i t i a l c l a i m , t h a t i s , t h e c l a i m a n t has an 
i n t e r e s t i n knowing t h e p o s i t i o n , e i t h e r way, o f t h e i n s u r e r o r 
employer. T h e r e f o r e , t h e a p p r o p r i a t e responses a r e t o i n f o r m t h e 
c l a i m a n t and t h e m e d i c a l p r o v i d e r e i t h e r t h a t t h e proposed m e d i c a l 
s e r v i c e w i l l be p a i d f o r o r t h a t t h e proposed m e d i c a l s e r v i c e w i l l 
n o t be p a i d f o r . A response i n t h e a f f i r m a t i v e need o n l y be t h a t ; 
t h e r e i s no reason t o have t o comply w i t h a l l o f t h e t e c h n i c a l 
n o t i c e r e q u i r e m e n t s s t a t e d i n ORS 656.262(6) as a p p l i c a b l e t o an 
i n i t i a l n o t i c e o f c l a i m acceptance. A n e g a t i v e response s h o u l d be 
i n t h e form o f a d e n i a l o r p a r t i a l d e n i a l and sho u l d s p e c i f i c a l l y 
a d v i s e t h e c l a i m a n t o f h i s o r h e r h e a r i n g r i g h t s . 

(3) A l l c l a i m s f o r m e d i c a l s e r v i c e s : The s t a t u t o r y response 
t i m e f o r a l l c l a i m s i s 60 days. Thus, c l a i m s f o r rendered m e d i c a l 
s e r v i c e s s h o u l d be p a i d or denied w i t h i n 60 days and c l a i m s f o r 
f u t u r e m e d i c a l s e r v i c e s s h o u l d be accepted o r denie d w i t h i n 60 
days. We have no reason t o q u e s t i o n t he s h o r t e r , 45-day response 
t i m e t h a t t h e Department has c r e a t e d i n c e r t a i n c i r c u m s t a n c e s ; we 
j u s t t h i n k t h e v i o l a t i o n o f t h a t r e g u l a t o r y s t a n d a r d i s a m a t t e r 
between t h e r e g u l a t o r y agency, the Workers Compensation 
Department, and t h e r e g u l a t e d i n s u r e r s , b u t i s not r e l e v a n t t o 
c o n t e s t e d cases b e f o r e t h i s a d j u d i c a t o r y agency. 

V 

A p p l y i n g these concepts i n t h i s case, we f i r s t n o t e t h e r e i s 
some d i s p u t e whether SAIF's d e n i a l was o n l y a r e f u s a l t o pay f o r 
me d i c a l s e r v i c e s t h a t had been rendered o r i n s t e a d was a l s o 
i n t e n d e d t o deny f u t u r e c h i r o p r a c t i c care i n excess o f two o f f i c e 
v i s i t s p er month. We need n o t r e s o l v e t h a t d i s p u t e because, under 
our c o n c l u s i o n s s t a t e d above, t h e r e s u l t i s t h e same i n e i t h e r 
e v e n t : A r e f u s a l t o pay f o r rendered medical s e r v i c e s o r a 
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r e f u s a l t o a u t h o r i z e f u t u r e m e d i c a l care must be communicated t o 
the c l a i m a n t by way o f a d e n i a l o r p a r t i a l d e n i a l w i t h n o t i c e o f 
h e a r i n g r i g h t s . We conclude t h a t t h e Referee was c o r r e c t i n so 
r u l i n g and, f o r t he reasons s t a t e d above, we r e j e c t SAIF's 
argument t h a t t h e r e i s no d u t y t o i s s u e a p r o p e r d e n i a l t o t h e 
c l a i m a n t i n c o n n e c t i o n w i t h ongoing medical care f o l l o w i n g t h e 
i n i t i a l acceptance o f a c l a i m . 

On t h e m e r i t s o f whether c l a i m a n t e s t a b l i s h e d a need f o r more 
t h a n two c h i r o p r a c t i c t r e a t m e n t s per month, we a f f i r m and adopt 
th e Referee's o r d e r f i n d i n g t h a t c l a i m a n t so e s t a b l i s h e d . We 
s p e c i f i c a l l y f i n d t h a t t h e a d d i t i o n a l t r e a t m e n t was f o r i n c r e a s e d 
symptoms produced by c l a i m a n t : (1) d r i v i n g 70 m i l e s p er day, f i v e 
days a week t o p a r t i c i p a t e i n a v o c a t i o n a l r e h a b i l i t a t i o n program; 
and ( 2) s i t t i n g i n a classroom h a l f t h e day, f i v e days a week as 
p a r t o f t h a t program. The a d d i t i o n a l p a l l i a t i v e t r e a t m e n t f o r 
c l a i m a n t ' s low back p a i n was j u s t i f i e d and r e a s o n a b l e . 

The Referee's o r d e r d a t e d December 14, 1981 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $500 f o r s e r v i c e s rendered on Board 
r e v i e w , payable by t h e SAIF C o r p o r a t i o n . 

Reviewed by t h e Board en banc. 

Cla i m a n t r e q u e s t s r e v i e w o f Referee S e i f e r t ' s o r d e r which 
awarded him 80% unscheduled permanent p a r t i a l d i s a b i l i t y , t h a t 
b e i n g an i n c r e a s e o f 25% over and above the D e t e r m i n a t i o n Orders 
of A p r i l 20, 1978 and October 30, 1981. Claimant contends t h a t he 
i s p e rmanently and t o t a l l y d i s a b l e d . 

We adopt the Referee's f i n d i n g s o f f a c t as our own. 

The Referee found t h a t , w h i l e the evidence e s t a b l i s h e d t h a t 
c l a i m a n t s u f f e r s from a s e r i o u s d i s a b i l i t y , the m e d i c a l evidence i n 
c o m b i n a t i o n w i t h t h e s o c i a l / v o c a t i o n a l evidence was i n s u f f i c i e n t t o 
e s t a b l i s h permanent and t o t a l d i s a b i l i t y . S p e c i f i c a l l y , t h e 
Referee found t h a t c l a i m a n t had f a i l e d t o make a reasonable e f f o r t 
t o seek employment p u r s u a n t t o ORS 656.206 (3) and t h a t he was not 
s u f f i c i e n t l y d i s a b l e d t o be r e l i e v e d o f t h a t burden under t h e 
v a r i o u s c o u r t cases we discus s e d i n D i x i e F i t z p a t r i c k , 34 Van N a t t a 
974, 977-78 (1982). ~ 

We agree w i t h t h e Referee's d e t e r m i n a t i o n . C l a i m a n t has made 
v i r t u a l l y no a t t e m p t t o r e t u r n t o or f i n d employment s i n c e h i s 1976 
i n j u r y . A l t h o u g h c l a i m a n t i s p r e c l u d e d from r e t u r n i n g t o heavy 
l a b o r which c o n s t i t u t e s h i s past work e x p e r i e n c e , t h i s f a c t alone 
does n o t r e s u l t i n permanent t o t a l d i s a b i l i t y . The v o c a t i o n a l 
r e p o r t o f November 20, 1979 r e l a t e s : 

V I 

ORDER 

KENNETH E. GULICK, C l a i m a n t 
Emmons, K y l e e t a l . , C l a i m a n t ' s A t t o r n e y s 
K e i t h S k e l t o n , D e f e n s e A t t o r n e y 

WCB 81-10359 
F e b r u a r y 3, 1983 
O r d e r on R e v i e w 
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" A l s o , Mr. G u l i c k f e l t t h a t he has l i m i t e d 
e d u c a t i o n , and t h a t any j o b t h a t would 
r e q u i r e the use o f those s k i l l s would be 
e x t r e m e l y d i f f i c u l t f o r him. He f u r t h e r 
c l a i m e d t h a t he would n o t l i k e t o take a 
desk j o b and c o n s i d e r s h i m s e l f an outdoor 
man. He would not l i k e t o work i n s i d e on 
an 8 hour a day b a s i s , e s p e c i a l l y f o r an 
immediate s u p e r v i s o r . He cla i m e d t h a t a l l 
o f h i s l i f e he had worked i n d e p e n d e n t l y , 
and b e i n g i n a p o s i t i o n where he would be 
s u b j e c t t o d i r e c t s u p e r v i s i o n and p r o d u c t i o n 
would n o t seem t o s u i t h i s c h a r a c t e r . 

"Mr. G u l i c k i s l i v i n g c o m f o r t a b l y 
f i n a n c i a l l y a t t h i s p o i n t and t i m e , and 
j e o p a r d i z i n g h i s S o c i a l S e c u r i t y and h e a l t h 
f o r perhaps a minimum wage j o b would n o t be 
t o h i s advantage." 

I n s h o r t , we f i n d , as d i d the Referee, t h a t t he r e c o r d demon
s t r a t e s t h a t the c l a i m a n t i s b a s i c a l l y s a t i s f i e d w i t h h i s 
f i n a n c i a l l y secure l i f e s t y l e , has decided t o r e t i r e from the l a b o r 
f o r c e and w i l l make no e f f o r t s t o seek employment which mi g h t 
j e o p a r d i z e h i s p o s i t i o n . I t i s c e r t a i n l y c l a i m a n t ' s p r e r o g a t i v e t o 
do so. That d e c i s i o n , however, does not r e l i e v e him o f the s t a t u 
t o r y r e q u i r e m e n t s i f he seeks permanent t o t a l d i s a b i l i t y . D i x i e 
F i t z p a t r i c k , supra; Bohnke v. Employee B e n e f i t s I n s . Co., 55 Or App 
977 (1982); Home I n s . Co. v. H a l l , 60 Or App 750 (1982); W i l l a m e t t e 
P o u l t r y Co. v. W i l s o n , 60 Or App 755 (1982). 

ORDER 
The Referee's o r d e r dated May 13, 1982 i s a f f i r m e d . 

Board Member Lewis D i s s e n t i n g : 

I r e s p e c t f u l l y d i s s e n t . I b e l i e v e t h a t c l a i m a n t has e s t a b 
l i s h e d t h a t he i s permanently and t o t a l l y d i s a b l e d . 

C l a i m a n t has s u s t a i n e d t h r e e t r a u m a t i c i n j u r i e s t o h i s low 
back; one i n 1973, another i n 1975 and the l a s t one i n May, 1976 
which gave r i s e . t o t h i s l i t i g a t i o n . A l l t h r e e i n j u r i e s r e s u l t e d i n 
back p a i n which r a d i a t e d i n t o the r i g h t l e g . The l a s t i n j u r y l e d 
t o a dis c e c t o m y and a laminectomy. C l a i m a n t ' s p h y s i c a l impairments 
i n c l u d e the r e s i d u a l s o f the two s u r g e r i e s , d e g e n e r a t i v e s p i n a l 
changes, c e r v i c a l p a i n , h y p e r t e n s i o n , muscle c o n t r a c t i o n headaches, 
o b e s i t y and poor body mechanics. O c c a s i o n a l l y c l a i m a n t ' s r i g h t l e g 
b u c k l e s , c a u s i n g c l a i m a n t t o c o l l a p s e . His p s y c h o l o g i c a l p r o f i l e 
i n c l u d e s m i l d d e p r e s s i o n w i t h s l e e p d i s t u r b a n c e and i r r i t a b i l i t y , 
p assive-dependent o r i e n t a t i o n , t e n d e n c i e s toward overcompensatory 
hypomania and s o m a t i z a t i o n o f s t r e s s and t e n s i o n , and h y s t e r i c a l 
c o n v e r s i o n r e a c t i o n . As a r e s u l t o f h i s p h y s i c a l impairments and 
u n d e r l y i n g p s y c h o l o g i c a l c o n d i t i o n s , c l a i m a n t e x p e r i e n c e s c h r o n i c 
and severe p a i n , p r i m a r i l y i n the low back. 
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C l a i m a n t i s now 52 years o l d . He has completed the e i g h t h 
grade i n s c h o o l and has no s p e c i a l i z e d e d u c a t i o n or f o r m a l 
t r a i n i n g . He possesses an average i n t e l l e c t u a l c a p a c i t y which may 
be somewhat f u n c t i o n a l l y i m p a i r e d because o f h i s u n d e r l y i n g 
e m o t i o n a l problems which tend t o i n t e r f e r e w i t h h i s a b i l i t y t o 
a t t e n d and c o n c e n t r a t e . His work h i s t o r y c o n s i s t s p r i m a r i l y o f 
moderate t o v e r y heavy work as a miner, green c h a i n o f f b e a r e r and 
a u t o m o b i l e salvage mechanic. Claimant i s now r e s t r i c t e d by v i r t u e 
o f h i s p h y s i c a l impairment t o s e d e n t a r y work. The employer's voca
t i o n a l e x p e r t concluded t h a t c l a i m a n t has few t r a n s f e r a b l e s k i l l s 
and t h a t what s k i l l s he does have are unusable because of h i s 
p h y s i c a l l i m i t a t i o n s . 

C l a i m a n t ' s m e d i c a l h i s t o r y has been c h a r a c t e r i z e d by s t a r t l i n g 
r e c o v e r i e s and d i s a p p o i n t i n g s e t b a c k s . Whenever c l a i m a n t makes 
s u b s t a n t i a l p r o g r e s s as a r e s u l t o f t r e a t m e n t , i n c l u d i n g p a r t i c i p a 
t i o n i n p a i n c l i n i c programs, e v e n t u a l l y h i s l e g b u c k l e s , r e s u l t i n g 
i n a f a l l which d i s a b l e s him a g a i n . C laimant's t r e a t i n g o r t h o p e d i c 
surgeon, Dr. Padel o f Redding, C a l i f o r n i a , who has f o l l o w e d h i s 
p r o g r e s s from May, 1977 t o the p r e s e n t , u l t i m a t e l y opined t h a t 
c l a i m a n t ' s d i s a b i l i t y was permanent and t o t a l . I agree t h a t c l a i m 
ant i s not t o t a l l y i n c a p a c i t a t e d from a medical p o i n t of view, so 
Dr. Padel's o p i n i o n , most l i k e l y r e f e r r i n g t o c l a i m a n t ' s m e d i c a l 
c o n d i t i o n p l u s h i s o t h e r h a n d i c a p p i n g s o c i a l / v o c a t i o n a l f a c t o r s , i s 
weighed a c c o r d i n g l y . 

I n a s s e s s i n g the e v i d e n c e , the Referee i n d i c a t e d t h a t a l l 
s o c i a l / v o c a t i o n a l f a c t o r s c o n t r i b u t e d t o g r e a t e r d i s a b i l i t y e xcept 
one. The Referee f e l t t h a t c l a i m a n t ' s f a i l u r e t o demonstrate 
e f f o r t s t o f i n d employment and h i s " v o l u n t a r y " r e t i r e m e n t from the 
work f o r c e r e q u i r e d assessment o f a n e g a t i v e v a l u e i n the e m o t i o n a l 
and p s y c h o l o g i c a l f a c t o r s p o r t i o n o f the d i s a b i l i t y e v a l u a t i o n 
p r o c e s s . 

I b e l i e v e t h a t i f any w e i g h t i s t o be g i v e n t o the e m o t i o n a l 
and p s y c h o l o g i c a l f a c t o r s p o r t i o n o f the d i s a b i l i t y e v a l u a t i o n 
r u l e s , i t s h o u l d be a p o s i t i v e v a l u e . The r e c o r d i s c l e a r t h a t 
c l a i m a n t i s not c o n s c i o u s l y f a b r i c a t i n g or c r e a t i n g p a i n or i m p a i r 
ment. While he a p p a r e n t l y d e r i v e s what i s r e f e r r e d t o as secondary 
g a i n from h i s d i s a b i l i t y s t a t u s and has become a d j u s t e d t o the r o l e 
o f a d i s a b l e d p e r s o n , the consensus o f p s y c h o l o g i c a l o p i n i o n i s 
t h a t c l a i m a n t does so u n c o n s c i o u s l y and as a f u n c t i o n o f h i s moder
a t e t o severe p s y c h o l o g i c a l problems. Claimant i s n o t a m a l i n 
g e r e r ; he s i m p l y has no i n s i g h t i n t o how h i s p s y c h o l o g i c a l make-up 
i s c o n t r i b u t i n g t o h i s l e v e l o f d i s a b i l i t y . C l a imant's work 
h i s t o r y i s c h a r a c t e r i z e d by v e r y s t r e n u o u s work. He p r e v i o u s l y l e d 
an a c t i v e l i f e o f f the j o b i n c l u d i n g such p u r s u i t s as h u n t i n g . 
A l t h o u g h c l a i m a n t b e l i e v e s he i s a d j u s t i n g t o h i s d i s a b i l i t y , t he 
p s y c h o l o g i c a l evidence i n d i c a t e s t h a t r e a l l y he i s n o t , and he 
e x p e r i e n c e s g r e a t e r p a i n and d i s a b i l i t y as h i s way o f e x p r e s s i n g 
the t e n s i o n and a n x i e t y he has because o f h i s p h y s i c a l 
d i s a b i l i t i e s . 

Most o f t h e p r o f e s s i o n a l s who examined c l a i m a n t commented t h a t 
g i v e n c l a i m a n t ' s a t t i t u d e c o n c e r n i n g the e x t e n t o f h i s d i s a b i l i t y 
t h ey would n o t expect c l a i m a n t t o r e t u r n t o employment. C l a i m a n t 
made one b r i e f a t t e m p t t o r e t u r n t o work as an a u t o m o b i l e salvage 
mechanic which r e s u l t e d i n a f l a r e - u p o f back and l e g p a i n . The 

-138-



c h r o n i c p a i n c l a i m a n t e x p e r i e n c e s i s v e r y r e a l t o him and, t h e r e 
f o r e , , must be c o n s i d e r e d i n the e v a l u a t i o n o f e x t e n t o f c l a i m a n t ' s 
d i s a b i l i t y . J u a n i t a M. Des J a r d i n s , 34 Van N a t t a 595 (1982). 
C l a i m a n t cooperated f u l l y w i t h a l l t r e a t m e n t programs, i n c l u d i n g 
p a r t i c i p a t i o n i n p a i n c l i n i c programs. He d i d not r e f u s e voca
t i o n a l a s s i s t a n c e or any p r o f f e r e d employment, nor d i d he " r e f u s e " 
t o seek work. Given the feedback t h a t c l a i m a n t has r e c e i v e d from 
t h e p r o f e s s i o n a l s who have examined him, p a r t i c u l a r l y h i s t r e a t i n g 
p h y s i c i a n and the v o c a t i o n a l e x p e r t who i n t e r v i e w e d c l a i m a n t a t the 
i n s u r e r ' s r e q u e s t , c l a i m a n t had no reason t o expect t h a t a search 
f o r work would be s u c c e s s f u l . Under these c i r c u m s t a n c e s . I 
b e l i e v e t h a t c l a i m a n t has s a t i s f i e d t he r e q u i r e m e n t s o f OPS 
6 5 6 . 2 0 6 ( 3 ) , and has e s t a b l i s h e d t h a t he i s permanently and t o t a l l y 
d i s a b l e d from any s u i t a b l e employment. Looper v. SAIF, 56 Or App 
437 (1982); Peterson v. SAIF, 52 Or App 731 (1982); M o r r i s v. 
Denny's R e s t a u r a n t s , 50 Or App 533 (1981) ; Butcher v. SAIF, 45 Or 
App 313 (1980). 

I t i s u n f o r t u n a t e t h a t the employer's v o c a t i o n a l e x p e r t 
expressed concern w i t h c l a i m a n t ' s f i n a n c i a l s e c u r i t y and r e f e r r e d 
t o whether an a t t e m p t t o r e t u r n t o work was i n c l a i m a n t ' s " b e s t 
i n t e r e s t s . " For b e t t e r or worse, what i s i n the c l a i m a n t ' s "best 
i n t e r e s t s " i s i r r e l e v a n t t o the d e t e r m i n a t i o n o f e x t e n t o f 
d i s a b i l i t y . The i s s u e i s whether c l a i m a n t i s capable o f r e t u r n i n g 
t o s u i t a b l e , r e g u l a r employment. N o t w i t h s t a n d i n g t h i s f l a w i n the 
v o c a t i o n a l e x p e r t ' s r e p o r t , I b e l i e v e t h a t , c o n s i d e r e d as a whole, 
i t was the o p i n i o n of the i n s u r e r ' s v o c a t i o n a l e x p e r t t h a t c l a i m a n t 
was p h y s i c a l l y unable t o p e r f o r m on a s u s t a i n e d b a s i s any j o b f o r 
which he had t r a n s f e r a b l e s k i l l s and t h a t c l a i m a n t was not r e t a i n 
a b l e f o r o t h e r j o b s . No c o n t r a r y v o c a t i o n a l evidence appears i n 
the r e c o r d . We must re c o g n i z e t h a t even p o o r l y m o t i v a t e d workers 
or workers who are d e r i v i n g "secondary g a i n " from t h e i r d i s a b i l i t y 
s t a t u s n e v e r t h e l e s s can be permanently and t o t a l l y d i s a b l e d . 

I b e l i e v e t h a t c l a i m a n t should be determined permanently and 
t o t a l l y d i s a b l e d as o f September 29, 1981, the date o f Dr. Padel's 
r e p o r t . tv 

I n t he employer's b r i e f , the a c c u s a t i o n i s made t h a t c l a i m a n t 
engaged i n a p a t t e r n o f behavior c a l c u l a t e d t o maximize the award 
o f d i s a b i l i t y . Claimant i s accused o f moving t o C a l i f o r n i a t o 
escape s u r v e i l a n c e and e x a m i n a t i o n by Oregon p h y s i c i a n s . Claimant 
i s f u r t h e r accused o f undergoing s u r g e r i e s t w i c e i n o r d e r t o 
enhance h i s d i s a b i l i t y c l a i m . There i s not one i o t a o f evidence i n 
the r e c o r d t h a t r e m o t e l y s u p p o r t s e i t h e r a c c u s a t i o n . I f i n d such 
"argument" v e r y u n p e r s u a s v i e . From time t o t i m e , broad a c c u s a t i o n s 
and c h a r a c t e r i z a t i o n s of w o r k e r s , i n s u r e r s and the workers compen
s a t i o n system, have found t h e i r way i n t o b r i e f s s u b m i t t e d on b e h a l f 
o f claimants,- i n s u r e r s and employers a l i k e . Such m a t e r i a l , i f 
d i v o r c e d from the f a c t s of the case, i s e q u a l l y u n p e r s u a s i v e . I 
would encourage p a r t i e s t o r e f r a i n from i n s e r t i n g such m a t e r i a l i n 
t h e i r , b r i e f s . 
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RICHARD KIRKWOOD, C l a i m a n t 
O l s o n , H i t t l e e t a l . , C l a i m a n t ' s A t t o r n e y s 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 80-03825 
F e b r u a r y 3, 1983 
O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and Barnes. 

Cla i m a n t r e q u e s t s r e v i e w of Referee F o s t e r ' s o r d e r w h i c h 
concluded t h a t c h i r o p r a c t i c t r e a t m e n t s r e c e i v e d by c l a i m a n t a r e 
n o t t h e SAIF C o r p o r a t i o n ' s r e s p o n s i b i l i t y under ORS 656.245 and 
d e n i e d c l a i m a n t ' s r e q u e s t f o r p e n a l t i e s and a t t o r n e y f e e s . We 
r e v e r s e . 

On t h e m e r i t s , t h e r e are t h r e e p o s s i b i l i t i e s : ( 1) That 
c l a i m a n t has e s t a b l i s h e d t h a t h i s need f o r c h i r o p r a c t i c care i n 
1980 i s c a u s a l l y connected t o h i s accepted i n d u s t r i a l i n j u r y of 
November 1977; or (2) t h a t t h e c h i r o p r a c t i c care i n q u e s t i o n i s 
s o l e l y r e l a t e d t o t h e n a t u r a l p r o g r e s s i o n of c l a i m a n t ' s u n d e r l y i n g 
s p o n d y l o l i s t h e s i s c o n d i t i o n ; or (3) t h a t i t i s i m p o s s i b l e t o 
s e p a r a t e t h e e f f e c t s of the i n d u s t r i a l i n j u r y f rom t h e e f f e c t s of 
t h e s p o n d y l o l i s t h e s i s , i n w h i c h case c l a i m a n t would not have 
proven a c a u s a l l i n k between t h e p r i o r i n j u r y and h i s c u r r e n t 
t r e a t m e n t . 

C l a i m a n t ' s compensable 1977 i n j u r y o c c u r r e d when he s l i p p e d 
w h i l e w a l k i n g down a t r a i l e r t a i l g a t e i n t h e process of u n l o a d i n g 
a t r a c t o r f r o m t h e t r a i l e r . He f e l t immediate p a i n i n h i s back. 
These symptoms became more severe when, i n December, he p u l l e d 
on a t o o l b o x and e x p e r i e n c e d a popping s e n s a t i o n i n h i s back. 
Dr. Spady h o s p i t a l i z e d c l a i m a n t f o r c o n s e r v a t i v e care f o r 
l u m b o s a c r a l p a i n r a d i a t i n g t o t h e o u t e r l e f t t h i g h . 

A p p r o x i m a t e l y t h r e e months a f t e r h o s p i t a l i z i n g c l a i m a n t . Dr. 
Spady performed a c l o s i n g e x a m i n a t i o n . Dr. Spady noted t h a t 
c l a i m a n t " c e r t a i n l y does not have the d r a m a t i c p a i n t h a t he had 
i m m e d i a t e l y a f t e r h i s i n j u r y , but he does have a l i t t l e more 
t r o u b l e t h a n he had b e f o r e h i s i n j u r y . " The d o c t o r recommended 
t h a t t h e " c l a i m be c l o s e d w i t h an a p p r o p r i a t e d i s a b i l i t y award 
commensurate w i t h t h e e x i s t i n g impairment of ( f u n c t i o n . " The 1977 
c l a i m was c l o s e d by a D e t e r m i n a t i o n Order dated May 8. 1978, w h i c h 
awarded compensation f o r temporary t o t a l d i s a b i l i t y o n l y . No 
appeal was t a k e n f r o m t h a t o r d e r . 

On March 20. 1980 c l a i m a n t r e p o r t e d t o Dr. P e t e r s o n , a 
c h i r o p r a c t o r , c o m p l a i n i n g of l e f t l e g numbness and neck 
d i s c o m f o r t . Dr. P e t e r s o n p r o v i d e d t r e a t m e n t . A b i l l f o r t h e s e 
t r e a t m e n t s , t o t a l l i n g $270, was f o r w a r d e d t o SAIF f o r payment. 
SAIF has n e i t h e r p a i d t h e b i l l nor i s s u e d a f o r m a l d e n i a l of t h i s 
c l a i m f o r m e d i c a l s e r v i c e s . 

SAIF r e f e r r e d c l a i m a n t t o Dr. Spady. who f e l t t h a t c l a i m a n t ' s 
1980 symptoms were "on t h e b a s i s of t h e p r e v i o u s l y e x i s t i n g 
s p o n d y l o l i s t h e s i s . " T h i s s u g g e s t i o n a p p a r e n t l y r e s u l t e d i n SAIF 
a s k i n g i t s m e d i c a l c o n s u l t a n t . Dr. N o r t o n , f o r an assessment. 
Dr. N o r t o n s u b m i t t e d an i m p r e s s i v e r e p o r t t h a t d i s c u s s e s t h e 

I 
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n a t u r e of s p o n d y l o l i s t h e s i s i n g r e a t d e t a i l . Dr. No r t o n concludes 
t h a t c l a i m a n t ' s 1977 i n d u s t r i a l a c c i d e n t r e s u l t e d o n l y i n an 
e x a c e r b a t i o n of symptoms, which i s c h a r a c t e r i s t i c of 
s p o n d y l o l i s t h e s i s , b u t d i d not cause any permanent worsening of 
t h a t u n d e r l y i n g c o n d i t i o n . SAIF s u b m i t t e d a copy of Dr. Norton's 
r e p o r t t o Dr. Spady, who agreed w i t h Dr. Norton's o p i n i o n s . 

W hile we have no reason t o d i s a g r e e w i t h t h e d i a g n o s i s f r o m 
Drs. N o r t o n and Spady, we do not f i n d t h e i r 1980 d i a g n o s i s of 
c l a i m a n t ' s 1977 i n j u r y d i s p o s i t i v e of t h i s case. 

Claimant t e s t i f i e d t h a t the p a i n i n h i s l e f t l e g and h i p 
never r e a l l y went away a f t e r t h e 1977 i n j u r y . He c o n t i n u e d t o 
ex p e r i e n c e p a i n i n these areas d u r i n g t he two yea r s p r e c e d i n g h i s 
March 1980 v i s i t t o Dr. Peterson. I n a d e p o s i t i o n t a k e n a f t e r t h e 
h e a r i n g . Dr. Spady t e s t i f i e d t h a t when he performed t he c l o s i n g 
e x a m i n a t i o n i n March of 1978 he expected t h a t c l a i m a n t would 
c o n t i n u e t o e x p e r i e n c e p a i n , and t h a t when he a g a i n examined 
c l a i m a n t i n 1980 a t SAIF's r e q u e s t , c l a i m a n t was s u f f e r i n g f r o m 
t h e same p a i n he had been e x p e r i e n c i n g two years e a r l i e r . 

Comparing Dr. Spady's 1978 and 1980 r e p o r t s and c o n s i d e r i n g 
c l a i m a n t ' s t e s t i m o n y , we are s a t i s f i e d t h a t c l a i m a n t has proven 
e n t i t l e m e n t t o t h e d i s p u t e d medical s e r v i c e s i n q u e s t i o n . At t h e 
time t h e o r i g i n a l c l a i m was c l o s e d . Dr. Spady f o r e c a s t c o n t i n u i n g 
symptomatology. At the time t he q u e s t i o n of a d d i t i o n a l m e d i c a l 
s e r v i c e s arose. Dr. Spady found c o n t i n u i n g symptomatology. 
Claimant t e s t i f i e d , c o n s i s t e n t w i t h Dr. Spady's o p i n i o n s , t h a t he 
has c o n t i n u e d t o ex p e r i e n c e p a i n s i n c e h i s 1977 i n j u r y . These 
symptoms are d i f f e r e n t i n n a t u r e and degree t h a n any symptoms he 
expe r i e n c e d p r i o r t o the 1977 i n j u r y . Whereas p r e v i o u s p a i n was 
" s e l f - l i m i t i n g . " c l a i m a n t ' s p o s t - i n j u r y symptoms of r a d i a t i n g p a i n 
never c o m p l e t e l y r e s o l v e d . 

Dr. Norton's t r e a t i s e on s p o n d y l o l i s t h e s i s c r e a t e s some doubt 
about whether c l a i m a n t ' s t r e a t m e n t was f o r the n a t u r a l p r o g r e s s i o n 
of t h a t c o n d i t i o n ; n e v e r t h e l e s s , we are more persuaded t h a t t h e 
c o n t e s t e d t r e a t m e n t would not have been rendered but f o r 
c l a i m a n t ' s 1977 i n d u s t r i a l i n j u r y . 

I I 

A l t h o u g h SAIF never i s s u e d a d e n i a l of t h i s c l a i m f o r m e d i c a l 
b e n e f i t s , t h e Referee d e c l i n e d t o impose a p e n a l t y , r e a s o n i n g : " I 
do not b e l i e v e t h i s n e c e s s i t a t e s a d e n i a l l e t t e r or w a r r a n t s any 
p e n a l t i e s or a t t o r n e y fees f o r f a i l u r e t o i s s u e a f o r m a l d e n i a l . " 

I n B i l l y J. Eubanks. WCB Case No. 81-07465. 35 Van N a t t a 131 
( 1 9 8 3 ) , w e concluded t h a t when t h e r e i s a c l a i m f o r 
rendered m e d i c a l s e r v i c e s i n t h e form of a b i l l t h e r e f o r , as i n 
t h i s case, t h e r e q u i r e d responses are t o e i t h e r pay t h e b i l l 
w i t h i n 60 days or t o i s s u e a d e n i a l w i t h n o t i c e of appeal r i g h t s 
w i t h i n 60 days. SAIF d i d not do e i t h e r . 

I n Eubanks we a l s o d i s c u s s e d t he d i s t i n c t i o n between a c l a i m 
f o r m e d i c a l s e r v i c e s i n the sense of s e r v i c e s t h a t have a l r e a d y 
been rendered and a p r o s p e c t i v e c l a i m f o r me d i c a l s e r v i c e s , such 
as a r e q u e s t f o r a u t h o r i z a t i o n f o r f u t u r e s u r g e r y . I n Gary L. 
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C l a r k . WCB Case Nos. 80-04402 and 80-04403. 35 Van N a t t a 117 ( 1 9 8 3 ) , 
we c o n s i d e r e d t h e i s s u e of p e n a l t i e s i n t h e 

c o n t e x t o f a p r o s p e c t i v e c l a i m f o r me d i c a l s e r v i c e s and concluded 
t h a t t h e r e was no compensation "then due" w i t h i n t h e meaning of 
ORS 656.262(9) a t t h e time of SAIF's b e l a t e d acceptance upon w h i c h 
t o base a p e n a l t y . The same problem does not e x i s t i n t h i s case 
i n v o l v i n g a c l a i m f o r rendered medical s e r v i c e s . We conclude t h a t 
SAIF i s l i a b l e f o r a 25% p e n a l t y c a l c u l a t e d on Dr. Peterson's 
b i l l s f o r c h i r o p r a c t i c t r e a t m e n t t h a t had not been p a i d by SAIF a t 
t h e t i m e of h e a r i n g . And s i n c e SAIF's unreasonable conduct 
c o n s i s t s of t o t a l i n a c t i o n , we w i l l impose ah a t t o r n e y ' s f e e 
p u r s u a n t t o ORS 656.382(1) i n a d d i t i o n t o a p e n a l t y . 

The Referee's o r d e r dated A p r i l 23. 1981 i s r e v e r s e d . 
C l a i m a n t ' s c l a i m f o r compensation i n the form of me d i c a l s e r v i c e s 
i s remanded t o the SAIF C o r p o r a t i o n f o r acceptance and payment of 
b e n e f i t s p u r s u a n t t o ORS 656.245. I n a d d i t i o n . SAIF i s o r d e r e d t o 
pay c l a i m a n t 25% of the amount of b i l l s f o r medical s e r v i c e s 
o u t s t a n d i n g a t t h e t i m e of h e a r i n g as and f o r a p e n a l t y f o r 
f a i l u r e t o accept or deny c l a i m a n t ' s c l a i m w i t h i n 60 days, or a t 
any t i m e . 

C l a i m a n t ' s a t t o r n e y i s awarded $600 as a reasonable a t t o r n e y 
f e e f o r s e r v i c e s rendered b e f o r e the Referee^ and Board i n 
p r e v a i l i n g on the d e n i a l of medical s e r v i c e s , payable by SAIF. I n 
a d d i t i o n . SAIF i s or d e r e d t o pay c l a i m a n t ' s a t t o r n e y a f e e of $500 
f o r s e r v i c e s rendered i n c o n n e c t i o n w i t h i t s unreasonable f a i l u r e 
t o accept or deny i n t h e manner r e q u i r e d by law. 

Reviewed by Board Members F e r r i s and Lewis. 

The i n s u r e r has requested review and t h e c l a i m a n t has c r o s s -
r e q u e s t e d r e v i e w o f Referee S t . M a r t i n ' s o r d e r which r e v e r s e d t h e 
i n s u r e r ' s d e n i a l o f c l a i m a n t ' s l e f t knee c o n d i t i o n , a f f i r m e d a 
d e n i a l o f c l a i m a n t ' s h e a r t a t t a c k , a f f i r m e d a d e n i a l o f c e r t a i n 
b i l l s f o r p s y c h o l o g i c a l s e r v i c e s , and awarded a t t o r n e y ' s fees f o r 
p r e v a i l i n g on t h e denied knee c o n d i t i o n c l a i m . 

The i s s u e s a r e t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s h e a r t a t t a c k 
and l e f t knee c o n d i t i o n , t h e i n s u r e r ' s l i a b i l i t y f o r c e r t a i n 
p s y c h o l o g i c a l s e r v i c e s b i l l s and whether and t o what e x t e n t 
c l a i m a n t i s e n t i t l e d t o a t t o r n e y ' s f e e s . Except as i n c o n s i s t e n t 
w i t h our f i n d i n g s h e r e i n , we adopt t h e Referee's f i n d i n g s o f f a c t . 

Based on our re v i e w o f the r e c o r d , we agree w i t h t h e Referee 
t h a t c l a i m a n t ' s h e a r t a t t a c k i s not compensable. For t h e reasons 
s t a t e d i n t h e i n s u r e r ' s b r i e f , we f i n d and conclude t h a t 
c l a i m a n t ' s l e f t knee c o n d i t i o n i s not compensable. 

ORDER 

DARYL A. McCLURE, C l a i m a n t 
F r a n k J . S u s a k , C l a i m a n t ' s A t t o r n e y 
Schwabe e t a l . , D e f e n s e A t t o r n e y s 

WCB 79-05227 & 79-2099 
F e b r u a r y 3, 1983 
O r d e r on R e v i e w 
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W i t h r e s p e c t t o c e r t a i n b i l l s f o r p s y c h o l o g i c a l s e r v i c e s 
rendered by Dr. Fleming, a p p a r e n t l y i t i s t h e i n s u r e r ' s p o s i t i o n 
t h a t a t t h e t i m e t h e d e n i a l was i s s u e d i t r e a s o n a b l y appeared from 
Dr. Quan's r e p o r t t h a t p s y c h o l o g i c a l s e r v i c e s were n o t necessary. 
We b e l i e v e t h a t t h e r e c o r d amply demonstrates t h a t c l a i m a n t was i n 
need o f p s y c h o l o g i c a l s e r v i c e s a r i s i n g from t h e i n d u s t r i a l 
i n j u r y . The r e c o r d r e f l e c t s the p o s s i b i l i t y t h a t t h e r e was 
d u p l i c a t i o n o f s e r v i c e s s i n c e c l a i m a n t may have been s e e i n g o t h e r 
mental h e a l t h p r o f e s s i o n a l s a t t h e t i m e . However, i t a l s o appears 
t h a t t h e r e may have been some c o n f u s i o n between t h e F i e l d S e r v i c e s 
D i v i s i o n and t h e i n s u r e r and t h a t c l a i m a n t was caught i n t h e 
m i d d l e . C o n s i d e r i n g c l a i m a n t ' s e m o t i o n a l s t a t e a t t h e t i m e , we 
cannot f a u l t c l a i m a n t f o r r e c e i v i n g t h e s e r v i c e s i n q u e s t i o n . 

Because o f our d i s p o s i t i o n o f the c o m p e n s a b i l i t y i s s u e s , i t 
i s necessary t o a d j u s t the award o f a t t o r n e y ' s f e e s . C laimant's 
c o u n s e l i s e n t i t l e d t o an i n s u r e r - p a i d f e e f o r s e r v i c e s a t h e a r i n g 
and on r e v i e w o n l y on t h e p s y c h o l o g i c a l s e r v i c e s b i l l s i s s u e d 
commensurate w i t h t h e amount a t i s s u e . 

ORDER 

The Referee's o r d e r dated March 4, 1982 i s r e v e r s e d i n p a r t . 
That p o r t i o n o f t h e o r d e r r e v e r s i n g t h e d e n i a l o f c l a i m a n t ' s l e f t 
knee c o n d i t i o n i s r e v e r s e d , and t h e i n s u r e r ' s d e n i a l i s r e i n s t a t e d 
and a f f i r m e d . That p o r t i o n o f the o r d e r denying payment o f Dr. 
Fleming's b i l l s t o t a l l i n g $195 i s r e v e r s e d , and t h e c l a i m i s 
remanded f o r payment of those b i l l s . C laimant's counsel i s 
awarded $200 as a reasonable a t t o r n e y ' s fee f o r h i s s e r v i c e s a t 
h e a r i n g and on r e v i e w , i n c o n n e c t i o n w i t h t h e d e n i a l o f payment 
f o r Dr. Fleming's s e r v i c e s . The remainder o f t h e Referee's o r d e r 
i s a f f i r m e d . 

DONALD J . YOUNG, C l a i m a n t WCB 82-00503 
P o z z i , W i l s o n e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 3, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Rev i e w 
Reviewed by t h e Board en banc. 

Claimant r e q u e s t s review o f Referee Leahy's o r d e r s which d i s 
missed h i s re q u e s t f o r h e a r i n g w i t h p r e j u d i c e and denied h i s m o t i o n 
f o r r e c o n s i d e r a t i o n . T h i s case i n v o l v e s t h e p r o p e r a p p l i c a t i o n o f 
OAR 436-83-400(3), t h e Board's a d m i n i s t r a t i v e r u l e r e q u i r i n g a 
p a r t y t o submit t o a Referee and p r o v i d e the opposing p a r t y w i t h 
documentary evidence not l e s s t h a n 10 days p r i o r t o a h e a r i n g . 

A h e a r i n g convened p u r s u a n t t o c l a i m a n t ' s r e q u e s t , and t h e 
i s s u e t o be r e s o l v e d was t h e e x t e n t o f c l a i m a n t ' s d i s a b i l i t y . As 
i s c u s t o m a r i l y t h e p r a c t i c e , the Referee and t h e p a r t i e s engaged 
i n a d i s c u s s i o n c o n c e r n i n g t h e e x h i b i t s t h a t would comprise t h e 
e v i d e n t i a r y r e c o r d . The Hearings D i v i s i o n f i l e c o n t a i n e d no 
e x h i b i t s , and i t i s apparent from t h e r e p o r t e d t r a n s c r i p t o f t h e 
p r o c e e d i n g s t h a t , upon b e i n g i n f o r m e d o f t h i s f a c t , c l a i m a n t ' s 
a t t o r n e y was taken somewhat by s u r p r i s e . SAIF's a t t o r n e y a d v i s e d 
t h a t , a l t h o u g h SAIF had p r o v i d e d c l a i m a n t ' s a t t o r n e y w i t h c l a i m s 
i n f o r m a t i o n , see OAR 436-83-460, he had not c o m p i l e d a l i s t o f 
e x h i b i t s t o be s u b m i t t e d by SAIF f o r purposes o f t h i s h e a r i n g , due 
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t o t h e f a c t t h a t t h e r e were no e x h i b i t s upon which SAIF i n t e n d e d t o 
r e l y . C laimant's a t t o r n e y thereupon o f f e r e d t o make p h o t o s t a t i c 
c o p i e s o f t h e documents w i t h which he had been p r o v i d e d ; however, 
SAIF's a t t o r n e y o b j e c t e d t o t h e admis s i o n o f any documentary e v i 
dence based upon t h e f a i l u r e t o submit them w i t h i n t h e p r o v i s i o n s 
of t h e Board's a d m i n i s t r a t i v e r u l e . The Referee r u l e d t h a t he 
would n o t a l l o w any documents t o be s u b m i t t e d a t t h a t l a t e d a t e , 
n o t i n g t h a t t h e Board r e c e n t l y had i n d i c a t e d i t s p r e f e r e n c e f o r 
s t r i c t enforcement o f the a d m i n i s t r a t i v e r u l e . C l aimant's a t t o r n e y 
e l e c t e d not t o proceed w i t h t h e h e a r i n g w i t h o u t t h e b e n e f i t o f 
documentary evidence i n the form o f me d i c a l r e p o r t s , whereupon t h e 
Referee d i s m i s s e d t h e p r o c e e d i n g s . 

The Referee's o r d e r d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g 
w i t h p r e j u d i c e . Claimant r e q u e s t e d r e c o n s i d e r a t i o n , and i n t h e 
a l t e r n a t i v e , asked t h a t t h e Referee w i t h d r a w h i s o r d e r o f d i s m i s s a l 
and a l l o w c l a i m a n t t o v o l u n t a r i l y w i t h d r a w h i s re q u e s t f o r h e a r i n g . 
C l a i m a n t ' s m o t i o n was d e n i e d , and c l a i m a n t requested Board r e v i e w . 

On r e v i e w c l a i m a n t contends t h a t i t was e r r o r f o r t h e Referee 
t o r e f u s e t o a l l o w c l a i m a n t ' s a t t o r n e y t o submit c o p i e s o f t h e 
documents which p r e v i o u s l y had been p r o v i d e d c l a i m a n t by SAIF, and 
t h a t t h e Referee abused h i s d i s c r e t i o n i n d o i n g so. Claimant a l s o 
contends t h a t a d i s m i s s a l w i t h p r e j u d i c e was improper, and t h a t he 
sh o u l d have been a l l o w e d by t h e Referee t o w i t h d r a w h i s r e q u e s t f o r 
h e a r i n g and proceed a t a l a t e r d a t e . SAIF's r e p l y i s t h a t t h e 
Referee's s t r i c t a p p l i c a t i o n o f the Board's a d m i n i s t r a t i v e r u l e i s 
s u p p o r t e d by p r i o r Board d e c i s i o n s , and t h a t t h e p r o p e r a p p l i c a t i o n 
o f t h i s r u l e t o t h e c i r c u m s t a n c e s o f t h i s case r e q u i r e s t h e r e s u l t 
reached by the Referee. 

OAR 436-83-400 i s the Board's a d m i n i s t r a t i v e r u l e g o v e r n i n g 
the p r e f e r r e d form o f m e d i c a l and v o c a t i o n a l evidence, and t h e 
pro c e d u r e f o r s u b m i t t i n g such documentary evidence. I n p e r t i n e n t 
p a r t t h e r u l e p r o v i d e s : 

"( 3 ) As soon as p r a c t i c a b l e and not l e s s 
than 10 days p r i o r t o the h e a r i n g each 
p a r t y s h a l l f i l e w i t h t h e assigned r e f e r e e 
and p r o v i d e a l l o t h e r p a r t i e s w i t h l e g i b l e 
c o p i e s o f a l l m e d i c a l r e p o r t s and a l l o t h e r 
documentary evidence upon which t h e p a r t y 
w i l l r e l y except t h a t evidence o f f e r e d 
s o l e l y f o r impeachment need not be so f i l e d 
and p r o v i d e d . 

" ( 4 ) At the h e a r i n g t h e r e f e r e e may i n h i s 
d i s c r e t i o n a l l o w a d m i s s i o n o f a d d i t i o n a l 
m e d i c a l r e p o r t s and o t h e r documentary 
evidence not f i l e d as r e q u i r e d by (3) 
above." 

A r e l a t e d r u l e , p r o v i d i n g f o r t h e e m p l o y e r / i n s u r e r ' s o b l i g a 
t i o n t o p r o v i d e c l a i m s i n f o r m a t i o n t o workers upon demand p r o v i d e s : 

"Upon demand o f any c l a i m a n t r e q u e s t i n g a 
h e a r i n g , t h e [employer o r i n s u r e r ] and i t s 
r e p r e s e n t a t i v e s s h a l l w i t h i n 15 days o f 
m a i l i n g s a i d demand f u r n i s h t o c l a i m a n t or 
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h i s r e p r e s e n t a t i v e , w i t h o u t c o s t , c o p i e s o f 
a l l m e d i c a l and v o c a t i o n a l r e p o r t s and o t h e r 
documents r e l e v a n t and m a t e r i a l t o t h e c l a i m 
which are the n o r come t o be i n the 
posse s s i o n o f t h e [employer or i n s u r e r ] o r 
i t s r e p r e s e n t a t i v e s , except t h a t evidence 
o f f e r e d s o l e l y f o r impeachment need n o t be 
so d i s c l o s e d . F a i l u r e t o comply w i t h t h i s 
s e c t i o n may be c o n s i d e r e d unreasonable 
d e l a y or r e f u s a l under ORS [ 6 5 6 . 2 6 2 ( 9 ) ] . " 
OAR 436-83-460. 

I n defense o f c l a i m a n t ' s f a i l u r e t o submit t he documentary 
evidence upon which he i n t e n d e d t o r e l y a t h e a r i n g , c l a i m a n t ' s 
a t t o r n e y r e l i e s upon t h e u s u a l custom and p r a c t i c e o f employers and 
t h e i r i n s u r e r s t o compile documentary m a t e r i a l s which are r e l e v a n t 
and m a t e r i a l t o a c l a i m and submit these documents t o the Hearings 
D i v i s i o n under cover o f a l i s t i n d e x i n g t h e e x h i b i t s s u b m i t t e d . We 
t a k e n o t i c e o f the f a c t t h a t t h i s has been t h e u s u a l and customary 
p r a c t i c e i n workers compensation h e a r i n g s , and t h a t c l a i m a n t s gen
e r a l l y r e l y i n p a r t , i f not e n t i r e l y , upon t h e e x h i b i t s s u b m i t t e d 
by t h e employers or i n s u r e r s , w i t h t h e submission o f a d d i t i o n a l 
r e p o r t s generated by and a t the expense o f c l a i m a n t s . I n a d d i t i o n 
t o h i s r e l i a n c e upon custom and p r a c t i c e , c l a i m a n t ' s a t t o r n e y a l s o 
r e l i e s upon a memorandum from t he P r e s i d i n g Referee, dated January 
29, 1982, which was i n t e n d e d by the P r e s i d i n g Referee t o c l a r i f y 
p r o cedures f o r t h e conduct o f h e a r i n g s . The memorandum p r i m a r i l y 
addresses t h e o r d e r o f submission o f documentary evidence upon 
which t h e p a r t i e s i n t e n d t o r e l y a t h e a r i n g . I t s t a t e s an o b j e c 
t i v e • p r e v i o u s l y a r t i c u l a t e d by the Board, which i s the s e l e c t i v e 
s u bmission o f e x h i b i t s t o i n c l u d e o n l y those which are m a t e r i a l t o 
the i s s u e s t o be r e s o l v e d a t h e a r i n g . I t s t a t e s g u i d e l i n e s t o be 
f o l l o w e d by the p a r t i e s i n complying w i t h OAR 436-83-400(3), 
s t a t i n g t h e " o b l i g a t i o n " o f the employer or i n s u r e r t o submit, n o t 
l e s s than 20 days b e f o r e a h e a r i n g o r w i t h i n 7 days o f m a i l i n g o f 
n o t i c e of h e a r i n g , a packet o f a l l e x h i b i t s deemed m a t e r i a l by t h e 
employer o r i n s u r e r . The memorandum s t a t e s t h a t t h e proposed 
e x h i b i t s a re t o be p r e s e n t e d i n c h r o n o l o g i c a l o r d e r , c o n t a i n s 
s u g g e s t i o n s f o r p a g i n a t i o n , and s t a t e s t h a t t h e e x h i b i t s a r e t o be 
accompanied by an index l i s t i n g the e x h i b i t s . The memorandum goes 
on t o s t a t e t h a t not l e s s than 10 days b e f o r e the scheduled d a t e 
o f h e a r i n g or w i t h i n 7 days o f the employer o r i n s u r e r ' s m a i l i n g , 
t h e c l a i m a n t i s t o f i l e "a packet o f any a d d i t i o n a l e x h i b i t s which 
the c l a i m a n t wishes t o o f f e r i n evidence," accompanied by a 
supplemental e x h i b i t i n d e x . The P r e s i d i n g Referee's memorandum 
i n c o r p o r a t e s OAR 436-83-400(4), s t a t i n g : "At the h e a r i n g t h e 
r e f e r e e may i n h i s d i s c r e t i o n a l l o w admission o f documentary 
evidence not s u b m i t t e d per t h e above." T h i s memorandum was 
addressed and d i s t r i b u t e d t o workers compensation p r a c t i t i o n e r s . 

C l a imant's a t t o r n e y contends t h a t t h i s memorandum has t h e f u l l 
f o r c e and e f f e c t o f an a d m i n i s t r a t i v e r u l e r e q u i r i n g t h e employer 
or i t s i n s u r e r t o submit documentary evidence which i s m a t e r i a l and 
r e l e v a n t t o the iss u e s t o be r e s o l v e d a t a h e a r i n g . This c o n t e n 
t i o n i s w i t h o u t m e r i t . The Board's a d m i n i s t r a t i v e r u l e s a r e 
adopted i n accordance w i t h ORS Chapter 183 and t h e A t t o r n e y General 
Model Rules o f Procedure. See WCB Admin. Order No. 1-1982 ( e f f e c -
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t i v e March 4, 1982), OAR 438-10. A l t h o u g h c l a i m a n t ' s a t t o r n e y may-
have r e l i e d upon t h e P r e s i d i n g R e f e r e e 1 s memorandum as a g u i d e l i n e 
i n c o r p o r a t i n g t h e l o n g - s t a n d i n g u s u a l custom and p r a c t i c e i n 
workers compensation p r o c e e d i n g s , counsel c o u l d not have r e a s o n a b l y 
r e l i e d upon the memorandum as h a v i n g t he f u l l f o r c e and e f f e c t o f 
an a d m i n i s t r a t i v e r u l e . 

There i s thus no re q u i r e m e n t f o r employers o r t h e i r i n s u r e r s 
t o submit e x h i b i t s i n advance o f h e a r i n g . The o n l y r e q u i r e m e n t 
under OAR 436-83-400(3), r e g a r d i n g t h e submission o f e x h i b i t s , i s 
t h a t b o t h p a r t i e s p r o v i d e t he agency and each o t h e r w i t h c o p i e s o f 
documents upon which they i n t e n d t o r e l y a t h e a r i n g no l a t e r t h a n 
10 days p r i o r t o the h e a r i n g . 

SAIF a p p a r e n t l y complied w i t h i t s o b l i g a t i o n t o d i s c l o s e 
c l a i m s i n f o r m a t i o n p u r s u a n t t o OAR 436-83-460. There were no e x h i 
b i t s upon which SAIF i n t e n d e d t o r e l y a t t h e h e a r i n g ; t h e r e f o r e , 
under OAR 436-83-400(3), SAIF was under no o b l i g a t i o n t o submit 
proposed e x h i b i t s . Claimant's a t t o r n e y f a i l e d t o comply w i t h t h e 
l i t e r a l p r o v i s i o n s o f the a d m i n i s t r a t i v e r u l e ; and the q u e s t i o n i s , 
under t h e f a c t s and ci r c u m s t a n c e s o f t h i s case, i s the c l a i m a n t ' s 
f a i l u r e excusable and d i d t h e Referee abuse h i s d i s c r e t i o n by 
r e f u s i n g t o a l l o w c l a i m a n t ' s a t t o r n e y t o submit e x h i b i t s on t h e day 
of h e a r i n g ? We f i n d t h a t t h e Referee d i d not abuse h i s d i s c r e t i o n ; 
however, we f i n d t h a t i t was e r r o r f o r t h e Referee t o d i s m i s s 
c l a i m a n t ' s r e q u e s t f o r h e a r i n g w i t h p r e j u d i c e , under t h e f a c t s and 
ci r c u m s t a n c e s o f t h i s case. 

The "10 day r u l e " , as OAR 436-83-400(3) i s commonly r e f e r r e d 
t o , i s not a r u l e which can be a p p l i e d t o the l e t t e r i n a l l cases. 
The Board's a d m i n i s t r a t i v e r u l e s r e c o g n i z e t h a t , i n the e x e r c i s e o f 
d i s c r e t i o n , a Referee i s p e r m i t t e d t o make an e x c e p t i o n t o t h e 
l e t t e r o f the r u l e . OAR 436-83-400(4). 

I n i t s a p p l i c a t i o n o f t h e 10 day r u l e , t h e Board has h e l d t h a t 
i t i s "a s i m p l e , unambiguous r u l e which i s designed t o e f f e c t u a t e 
t h e e n t i r e h e a r i n g s p r o c e s s , " encouraging a s t r i c t a p p l i c a t i o n o f 
t h e r u l e . M i n n i e Thomas, 34 Van N a t t a 40, 41 ( 1 9 8 2 ) ; Ronald 
B r o n s k i , 34 Van N a t t a 612 (19 8 2 ) ; P a r r y l G. Warner, 34 Van N a t t a 
634 ( 1 9 8 2 ) . The q u e s t i o n i s , and has always been, whether a 
Referee has abused h i s o r h e r d i s c r e t i o n i n a d m i t t i n g o r r e f u s i n g 
to. admit a p r o f f e r e d e x h i b i t which i s o f f e r e d i n v i o l a t i o n o f t h e 
10 day r u l e . A s t r i c t a p p l i c a t i o n o f a r u l e does n o t ex c l u d e t h e 
p o s s i b i l i t y o f an e x c e p t i o n t o the r u l e , p a r t i c u l a r l y where a p p l i 
c a t i o n o f t h e l e t t e r o f the r u l e i s t o be tempered by the e x e r c i s e 
o f d i s c r e t i o n . 

I n M i n n i e Thomas, supra, t h e employer argued t h a t t h e Referee 
had abused h i s d i s c r e t i o n i n r e f u s i n g t o admit a proposed e x h i b i t 
where t h e employer had m a i l e d a copy o f t he e x h i b i t t o the Referee 
and c l a i m a n t ' s a t t o r n e y one j u d i c i a l day p r i o r t o t h e scheduled 
h e a r i n g d a t e , t h e r e p o r t was not r e c e i v e d by e i t h e r c l a i m a n t ' s 
a t t o r n e y or t h e Referee by m a i l , and t h e f i r s t o p p o r t u n i t y f o r 
c l a i m a n t ' s a t t o r n e y t o see the r e p o r t i n q u e s t i o n was t h e d a t e o f 
h e a r i n g . I n f i n d i n g t h a t no e x p l a n a t i o n had been o f f e r e d f o r t h e 
i n s u r e r ' s d e l a y i n f u r n i s h i n g t h e r e p o r t t o the Referee and 
opposing c o u n s e l , where t h e r e p o r t had been a v a i l a b l e 17 days p r i o r 
t o t h e h e a r i n g , t he Board s t a t e d t h a t t h e " [ d ] e l a y i n f u r n i s h i n g 
t h e r e p o r t t o t h e Hearings D i v i s i o n and opposing c o u n s e l can o n l y 
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be due t o , so f a r as we can guess, i n e f f i c i e n c y or w i t h h o l d i n g o f 
t h e r e p o r t . " 34 Van N a t t a a t 4 1 . 

I n D a r r y l G. Warner, supra, t h e c l a i m a n t s u b m i t t e d a proposed 
e x h i b i t by m a i l i n g i t t o t h e Hearings D i v i s i o n w e l l w i t h i n t h e 10 
days r e q u i r e d by OAR 436-83-400(3); however, c l a i m a n t ' s a t t o r n e y 
f a i l e d t o f u r n i s h SAIF w i t h a copy. SAIF o b j e c t e d to. t h e i n t r o d u c 
t i o n o f t h i s e x h i b i t on the b a s i s t h a t i t had not been f u r n i s h e d a 
copy, and t h e Referee s u s t a i n e d t h e o b j e c t i o n . I n u p h o l d i n g t h e 
Referee's r u l i n g , t he Board s t a t e d : "The ten-day r u l e . . . 
expresses t h e Board's judgment t h a t f u l l p r e h e a r i n g d i s c l o s u r e of 
evidence e x p e d i t e s a d j u d i c a t i o n , promotes s e t t l e m e n t and s i m p l i f i e s 
t h e p r e s e n t a t i o n o f evidence a t t h e h e a r i n g s . " 34 Van N a t t a a t 
635. Claimant contended t h a t " s u b s t a n t i a l j u s t i c e " would be served 
by remanding t h e case t o t h e Referee f o r i n t r o d u c t i o n o f t h e 
e x c l u d e d e x h i b i t . Claimant's a t t o r n e y had had t h e medical r e p o r t 
i n i s s u e s i x or seven months p r i o r t o the date o f the h e a r i n g . The 
Board found t h a t s u b s t a n t i a l j u s t i c e would not be promoted by 
remanding the case t o the Referee f o r c o n s i d e r a t i o n o f the excluded 
m e d i c a l r e p o r t , r e a s o n i n g t h a t " [ s ] u b s t a n t i a l j u s t i c e f o r one 
c l a i m a n t can. . . c r e a t e s u b s t a n t i a l i n j u s t i c e f o r o t h e r c l a i m a n t s 
a w a i t i n g h e a r i n g . " 34 Van N a t t a a t 635. 

I n Ronald B r o n s k i , 34 Van N a t t a 612 (1982), counsel f o r SAIF 
had m a i l e d 40 e x h i b i t s t o c l a i m a n t ' s a t t o r n e y and t o the Referee 
f i v e days b e f o r e the h e a r i n g , and on the date o f h e a r i n g , SAIF 
o f f e r e d an a d d i t i o n a l e x h i b i t . At h e a r i n g c l a i m a n t ' s a t t o r n e y 
o b j e c t e d t o the a d m i s s i o n o f seven o f these e x h i b i t s , a l l e g i n g t h a t 
he p r e v i o u s l y had o b t a i n e d 34 o f the e x h i b i t s and was p r e p a r e d t o 
respond t o them, b u t t h a t he was s u r p r i s e d and p r e j u d i c e d by t h e 
l a t e r e c e i p t o f t h e o t h e r seven e x h i b i t s . The Referee s u s t a i n e d 
c l a i m a n t ' s o b j e c t i o n t o these seven e x h i b i t s and a d m i t t e d the 
remainder. SAIF argued t h a t the Referee sh o u l d have excluded a l l 
of the e x h i b i t s s u b m i t t e d i n v i o l a t i o n of t h e 10 day r u l e , and t h a t 
i t was u n f a i r o f the Referee t o exclude those e x h i b i t s t h a t were 
h a r m f u l t o c l a i m a n t ' s case w h i l e a d m i t t i n g those t h a t were h e l p f u l . 

The Board found t h a t SAIF's l a t e submission o f documents 
v i o l a t e d OAR 436-83-460 as w e l l as t h e 10 day r u l e : 

"The c r i t e r i a employed by t h e Referee t o 
d e t e r m i n e a d m i s s i b i l i t y was not whether t h e 
e x h i b i t o b j e c t e d t o h e l p e d o r harmed 
c l a i m a n t ' s case, but whether c l a i m a n t was 
s u r p r i s e d and p r e j u d i c e d by r e c e i v i n g the 
e x h i b i t s a t such a l a t e d a t e . We f i n d t h a t 
c l a i m a n t was s u r p r i s e d and p r e j u d i c e d by 
l a t e submission o f the seven e x h i b i t s i n 
q u e s t i o n . " 34 Van N a t t a a t 613. 

SAIF a l s o argued t h a t i t was u n f a i r t o exclude the e x h i b i t o f f e r e d 
on t h e date o f the h e a r i n g because i t had not been r e c e i v e d u n t i l 
t h e day p r e c e d i n g t h e h e a r i n g . The Board found t h a t t h e r e was no 
showing as t o why, i n t h e e x e r c i s e o f due d i l i g e n c e , the r e p o r t 
c o u l d not have been requested or r e c e i v e d sooner than i t was. The 
Board a l s o found t h a t some o f the e x h i b i t s i n q u e s t i o n had been i n 
SAIF's p o s s e s s i o n s i x t o t e n months b e f o r e the h e a r i n g , and t h e r e 
was no e x p l a n a t i o n as t o why SAIF f a i l e d t o send these r e p o r t s t o 
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the c l a i m a n t and t h e Referee more tha n 10 days p r i o r t o the 
h e a r i n g . The Board upheld t h e Referee's r u l i n g e x c l u d i n g t h e 
e x h i b i t s o b j e c t e d t o by c l a i m a n t . 

I n Fred Hanna, 34 Van N a t t a 1271 (198 2 ) , 97 e x h i b i t s were 
a d m i t t e d a t t h e h e a r i n g . Subsequently, SAIF 1s a t t o r n e y t e n d e r e d 
two a d d i t i o n a l e x h i b i t s , which were marked as e x h i b i t s 98 and 99. 
I n h er o r d e r t h e Referee r u l e d t h a t e x h i b i t s 98 and 99 would n o t 
be a d m i t t e d because t h e y were s u b m i t t e d i n v i o l a t i o n o f t h e 10 day 
r u l e . The Board found t h a t many o f the e x h i b i t s t h a t were a d m i t t e d 
as e x h i b i t s 1 t h r o u g h 97 were s u b m i t t e d i n v i o l a t i o n o f the 10 day 
r u l e . There had been no o b j e c t i o n from c l a i m a n t ' s a t t o r n e y con
c e r n i n g a d m i s s i o n o f these e x h i b i t s , and t h e Board s t a t e d : "[W]e 
g e n e r a l l y do not t h i n k t h a t t h e ten-day r u l e c o n t e m p l a t e s such 
s e l e c t i v e enforcement. That r u l e i s i n t e n d e d t o p e r m i t t h e p a r t i e s 
and t he Referee t o be p r e p a r e d a t t h e time o f h e a r i n g . I n o t h e r 
words, t h e r u l e i n p a r t p r o t e c t s an i n t e r e s t o f t h i s forum t h a t 
t r a n s c e n d s the s t r a t e g i c i n t e r e s t s o f t h e l i t i g a n t s . So viewed, 
a l l l a t e e x h i b i t s aire e q u a l l y s u b j e c t t o e x c l u s i o n r e g a r d l e s s o f 
whether o b j e c t i o n s are made by t h e p a r t i e s . " 34 Van N a t t a a t 1272. 

The Board a l s o noted t h a t o f t h e l a t e e x h i b i t s t h a t were 
a d m i t t e d , most were g e n e r a t e d between 1967 and 1978 and were i n 
e x i s t e n c e l o n g b e f o r e t h e d a t e o f h e a r i n g , o b v i o u s l y i n t i m e t o be 
s u b m i t t e d i n compliance w i t h t h e 10 day r u l e . E x h i b i t s 98 and 99 
were i n e x i s t e n c e p r i o r t o the d a t e o f h e a r i n g ; however, i t was 
u n l i k e l y t h a t they were i n counsel's p o s s e s s i o n by t h e t i m e o f 
h e a r i n g . 

" I t was i m p o s s i b l e t o submit these e x h i b i t s 
i n compliance w i t h t h e 10 day r u l e . The 
a p p r o p r i a t e q u e s t i o n i n t h i s k i n d o f 
s i t u a t i o n i s whether t h e r e p o r t s c o u l d have 
been generated e a r l i e r w i t h due d i l i g e n c e . 
Robert B a r n e t t , 31 Van N a t t a 172 ( 1 9 8 1 ) . 
But due d i l i g e n c e was not even mentioned by 
the Referee i n her e v i d e n t i a r y r u l i n g . " 34 
Van N a t t a a t 1272. 

The Board concluded t h a t e x h i b i t s 98 and 99 s h o u l d have been 
a d m i t t e d and c o n s i d e r e d them i n i t s r e v i e w . 

The o b l i g a t i o n o f the employer o r i n s u r e r t o make a f u l l d i s 
c l o s u r e o f c l a i m s i n f o r m a t i o n i s r e l a t e d t o , b u t se p a r a t e and d i s 
t i n c t from, t he c o n s i d e r a t i o n s t h a t a r i s e under OAR 436-83-400(3), 
t h e 10 day r u l e . OAR 436-83-400(3) i s p r i m a r i l y i n t e n d e d t o a d v i s e 
opposing p a r t i e s and t h e Referee o f which documents a p a r t y i n t e n d s 
t o r e l y upon a t h e a r i n g . The r u l e i s not s p e c i f i c w i t h r e g a r d t o 
t h e o r d e r o f submission o f documents; i . e . , which p a r t y i s f i r s t t o 
submit i t s documentary evidence. The p r a c t i c e t h a t has become 
u s u a l and customary i s f o r t h e employers o r i n s u r e r s t o submit 
documentary evidence i n t h e i r p o s s e s s i o n i n t h e f i r s t i n s t a n c e , 
w i t h t h e c l a i m a n t supplementing these submissions t o the e x t e n t 
deemed a p p r o p r i a t e . T h i s agency has at t e m p t e d t o d i s c o u r a g e t h e 
submission o f an e n t i r e c l a i m s f i l e f o r purposes o f a h e a r i n g , 
s i n c e much o f the i n f o r m a t i o n i n a c l a i m s f i l e may be i r r e l e v a n t 
t o t h e i s s u e s a t h e a r i n g . I t makes much sense t o r e q u i r e c l a i m a n t s 
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t o make t h e i n i t i a l submission o f documentary m a t e r i a l , inasmuch as 
the c l a i m a n t i s g e n e r a l l y i n the b e s t p o s i t i o n t o know which is s u e s 
w i l l be l i t i g a t e d , and i t i s the c l a i m a n t ' s burden o f p r o v i n g 
e n t i t l e m e n t t o the b e n e f i t s c l a i m e d . T h i s presupposes t h a t t h e 
employer or i n s u r e r has made a f u l l and complete d i s c l o s u r e 
p u r s u a n t t o OAR 436-83-460. See g e n e r a l l y Rose E. Pederson, 34 Van 
N a t t a 1658 (198 2 ) . Our e x i s t i n g a d m i n i s t r a t i v e r u l e s , however, do 
n o t c o n t a i n any p r o v i s i o n r e q u i r i n g one p a r t y t o submit proposed 
e x h i b i t s as a c o n d i t i o n upon the o t h e r p a r t y ' s o b l i g a t i o n o r 
a b i l i t y t o submit c o p i e s o f documents t h a t w i l l be r e l i e d upon as 
e x h i b i t s . 

The p r e s e n t r e q u i r e m e n t s i n t h i s r e g a r d are s e t f o r t h i n OAR 
436-83-400. I f a p a r t y does not i n t e n d t o r e l y on e x h i b i t s , , t h a t 
p a r t y has no o b l i g a t i o n t o submit e x h i b i t s . Where a p a r t y i n t e n d s 
t o r e l y upon documentary evidence, o t h e r t h a n impeachment ev i d e n c e , 
t h e documents must be s u b m i t t e d i n accordance w i t h t he r u l e . 
E x c e p t i o n s should be a l l o w e d where t h e r e i s j u s t i f i c a t i o n f o r t h e 
l a t e s u b m i s s i o n . See, e.g., Fred Hanna, supra, 34 Van N a t t a a t 
1272. We h o l d t h a t , as g e n e r a l r u l e , t h e p r o v i s i o n s o f OAR 
436-83-400(3) should be s t r i c t l y a p p l i e d by the Referees, s u b j e c t 
t o l i m i t e d e x c e p t i o n s where i t appears t h a t , i n t h e e x e r c i s e o f due 
d i l i g e n c e , t h e l a t e submission c o u l d not r e a s o n a b l y have been made 
a v a i l a b l e a t an e a r l i e r d a t e , o r was not t i m e l y f i l e d w i t h t he 
Hearings D i v i s i o n and p r o v i d e d t o opposing counsel due t o f o r c e s 
beyond t h e c o n t r o l o f the p a r t y o f f e r i n g t h e e x h i b i t . The p a r t y ' s 
e x p l a n a t i o n s h o u l d be rec o r d e d i n t h e r e c o r d o f the pr o c e e d i n g s i n 
o r d e r t o a l l o w a r e v i e w i n g body t o de t e r m i n e whether the Referee's 
d e c i s i o n t o admit o r exclude t h e document c o n s t i t u t e s an abuse o f 
d i s c r e t i o n where t h e Referee's r u l i n g i s assigned as e r r o r on 
r e v i e w . 

The s t a t e o f the r e c o r d i n t h i s case i s very d i f f e r e n t from 
t h e o t h e r cases i n which t h i s i s s u e has a r i s e n , due t o t h e f a c t 
t h a t SAIF a p p a r e n t l y d e c i d e d t o use t h i s case as a " t e s t case" t o 
e s t a b l i s h t h e o u t e r l i m i t s o f t h e Board's a p p l i c a t i o n o f t h e 10 day 
r u l e . When t h e Referee r u l e d t h a t c l a i m a n t would not be p e r m i t t e d 
t o submit c o p i e s o f the documents p r e v i o u s l y p r o v i d e d him by SAIF, 
c l a i m a n t ' s a t t o r n e y r e f u s e d t o proceed w i t h o u t b e n e f i t o f the medi
c a l r e p o r t s he a p p a r e n t l y expected had been f i l e d w i t h t h e Referee, 
and upon which he a p p a r e n t l y i n t e n d e d t o r e l y i n o r d e r t o su b s t a n 
t i a t e c l a i m a n t ' s c l a i m f o r an award o f permanent p a r t i a l d i s a b i l 
i t y . Under t h e f a c t s and c i r c u m s t a n c e s o f t h i s case, we cannot say 
t h a t t h e c l a i m a n t ' s r e f u s a l t o proceed f u r t h e r was unreasonable. 
Cf. Candee v. SAIF, 40 Or App 567, 573 (1 9 7 9 ) . 

We do not f i n d t h a t t h e c l a i m a n t ' s f a i l u r e t o submit c o p i e s o f 
t h e documents upon which he i n t e n d e d t o r e l y a t h e a r i n g i s excused 
under the standards s e t f o r t h h e r e i n a b o v e ; however, we f i n d t h a t a 
d i s m i s s a l w i t h p r e j u d i c e , under t h e p e c u l i a r f a c t s and c i r c u m 
stances o f t h i s case, i s an e x c e e d i n g l y h a r s h d i s p o s i t i o n o f t h i s 
c l a i m a n t ' s r e q u e s t f o r h e a r i n g . Claimant should have been p e r 
m i t t e d t o withdraw h i s r e q u e s t f o r h e a r i n g . A l t h o u g h t h i s i s n ot 
t h e s t a n d a r d t o be a p p l i e d t o f u t u r e cases i n v o l v i n g v i o l a t i o n s o f 
OAR 436-83-400(3), i t i s a f a c t t h a t i t was t h e c l a i m a n t who was 
s u r p r i s e d when the h e a r i n g convened because o f SAIF's sudden 
d e p a r t u r e from a u s u a l and customary p r a c t i c e which i t had f o l l o w e d 
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f o r many y e a r s , and t h i s d e p a r t u r e was made w i t h o u t advance n o t i c e 
t o c l a i m a n t ' s a t t o r n e y . Under these f a c t s and c i r c u m s t a n c e s , i t 
was e r r o r f o r the Referee t o e n t e r an o r d e r o f d i s m i s s a l w i t h 
p r e j u d i c e . 

ORDER 

The Referee's o r d e r s o f J u l y 30, 1982 and August 9, 1982 a r e 
m o d i f i e d . Claimant's r e q u e s t f o r h e a r i n g dated January 18, 1982 
and amended request f o r h e a r i n g d a t e d February 10, 1982 a r e 
d i s m i s s e d w i t h o u t p r e j u d i c e . 

Board Member Barnes D i s s e n t i n g : 

I agree w i t h much of what t h e m a j o r i t y says, which i n s i m p l e 
terms I understand t o be: (1) OAR 436-83-400(3) means what i t 
says — "the p a r t i e s " ( p l u r a l ) g e n e r a l l y must submit c o p i e s o f 
proposed e x h i b i t s a t l e a s t 10 days p r e - h e a r i n g ; (2) t h e r e i s no 
r e q u i r e m e n t i n the r u l e or i n a n y t h i n g e l s e t h a t has the f o r c e o f 
law t h a t t h e e m p l o y e r / i n s u r e r has t o take t h e f i r s t s t e p i n t h e 
p r ocess o f s u b m i t t i n g proposed e x h i b i t s ; and (3) t h e Referees have 
d i s c r e t i o n t o admit e x h i b i t s o f f e r e d i n v i o l a t i o n o f the p r o c e d u r a l 
r e q u i r e m e n t s of OAR 436-83-400(3), b u t t h e r e must be a reasoned 
e x e r c i s e o f t h a t d i s c r e t i o n , meaning t h e r e must be some a r t i c u l a t e d 
reason f o r a d m i t t i n g an e x h i b i t o f f e r e d i n v i o l a t i o n o f OAR 
436-83-400(3). 

I p a r t company w i t h t h e m a j o r i t y when i t s t a t e s -- over and 
over, as i f r e p e t i t i o n made i t more t r u e -- t h a t t h e "usual custom 
and p r a c t i c e " i n workers compensation cases has been f o r t h e 
i n s u r e r t o always i n i t i a t e t h e process of s u b m i t t i n g a l l proposed 
e x h i b i t s p r e - h e a r i n g . Indeed, t h e m a j o r i t y c i t e s f o u r Board cases, 
and o t h e r s c o u l d be c i t e d , from t h e l a s t c o u p le o f y e a r s i n w h i c h 
t h e r e has been a q u e s t i o n about the admission o f e x h i b i t s t h a t 
were not s u b m i t t e d a t l e a s t 10 days p r e - h e a r i n g . I f t h e " u s u a l 
custom and p r a c t i c e " t h a t t h e m a j o r i t y b e l i e v e s t o e x i s t a c t u a l l y 
e x i s t e d , why would i s s u e s about v i o l a t i o n o f t h e "10 day r u l e " 
a r i s e w i t h such frequency? 

I n t h i s case we i s s u e d a N o t i c e o f Hearing on June 4, 1982, 
a d v i s i n g t h e p a r t i e s t h a t the h e a r i n g was s e t f o r J u l y 22, 1982; 
t h a t N o t i c e s t a t e d , i n terms t h a t I t h i n k are unambigious: "Each 
p a r t y s h a l l f i l e w i t h the assigned Referee a l l documentary evidence 
and p r o v i d e c o p i e s t h e r e o f t o the o t h e r p a r t i e s as soon as p r a c t i 
c a b l e and not l e s s than t e n days p r i o r t o t h e h e a r i n g . " N o t w i t h 
s t a n d i n g these c l e a r i n s t r u c t i o n s , c l a i m a n t appeared a t t h e t i m e o f 
h e a r i n g w i t h o u t h a v i n g s u b m i t t e d any documentary evidence i n t h e 
r e q u i r e d manner. The Referee was t h u s c o n f r o n t e d w i t h a s i t u a t i o n 
i n which the p a r t y w i t h ( a t l e a s t t h e o r e t i c a l y ) t h e burden o f p r o o f 
had not s u b m i t t e d any p r o o f i n accordance w i t h t h e r e q u i r e m e n t s o f 
t h e Board's r u l e s . Under these c i r c u m s t a n c e s , I b e l i e v e t h e • 
Referee p r o p e r l y d i s m i s s e d w i t h p r e j u d i c e . I would b o t h a f f i r m 
and, as we d i d i n M i n n i e Thomas, 34 Van N a t t a 40 (1982), applaud 
t h e Referee's o r d e r . 
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DANIEL LOPEZ, C l a i m a n t WCB 81-02579 
Malagon & V e l u r e , C l a i m a n t ' s A t t o r n e y s F e b r u a r y . 4 , 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y Amended O r d e r on R e v i e w 
Reviewed by t h e Board en banc. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Mulder's 
o r d e r awarding 20% scheduled permanent d i s a b i l i t y f o r l o s s o f t h e 
l e f t arm i n l i e u o f t h e October 1, 1980 D e t e r m i n a t i o n Order award 
o f 10% l o s s o f t h e l e f t hand. SAIF a l s o contends t h a t t h e Referee 
e r r e d i n a d m i t t i n g two medical r e p o r t s s u b m i t t e d i n v i o l a t i o n o f 
OAR 436-83-400(3). 

E x h i b i t 81, t h e e x h i b i t i n q u e s t i o n , c o n s i s t s o f two medical 
r e p o r t s , one d a t e d February 16, 1981, t h e o t h e r dated June 2, 1981. 
N e i t h e r r e p o r t was p r o v i d e d t o SAIF o r s u b m i t t e d t o the Hearings 
D i v i s i o n p r i o r t o t h e h e a r i n g d a t e , A p r i l 13, 1982. I t appears 
t h a t , i n t h e e x e r c i s e o f due d i l i g e n c e , these r e p o r t s c o u l d have 
been p r o v i d e d t o SAIF and s u b m i t t e d t o the Referee i n s a t i s f a c t i o n 
o f t h e r e q u i r e m e n t s o f OAR 436-83-400(3), and no e x p l a n a t i o n was 
o f f e r e d by c l a i m a n t ' s a t t o r n e y as t o why these r e p o r t s were not 
s u b m i t t e d i n a t i m e l y f a s h i o n . I t was, t h e r e f o r e , e r r o r f o r t h e 
Referee t o a l l o w t h e i n t r o d u c t i o n o f E x h i b i t 81. See Donald J. 
Young, WCB Case No. 82-00503, 35 Van N a t t a 143 (1983). 

We have not c o n s i d e r e d t h i s e x h i b i t i n our r e v i e w . Neverthe
l e s s , we f i n d , based upon t h e r e m a i n i n g medical evidence and c l a i m 
a n t ' s c r e d i b l e t e s t i m o n y , t h a t c l a i m a n t has s a t i s f i e d h i s burden o f 
p r o v i n g t h a t he s u s t a i n e d permanent l o s s o f use o r f u n c t i o n as a 
r e s u l t o f h i s elbow i n j u r y , and we agree w i t h t h e Referee's 
d e t e r m i n a t i o n c o n c e r n i n g t h e e x t e n t o f c l a i m a n t ' s permanent d i s 
a b i l i t y . We, t h e r e f o r e , a f f i r m t h e Referee's c o n c l u s i o n . 

ORDER 

The Referee's o r d e r dated May 11, 1982 i s a f f i r m e d . Claim
a n t ' s a t t o r n e y i s awarded $450 as a reasonable a t t o r n e y ' s f e e f o r 
s e r v i c e s rendered on Board review, payable by the SAIF C o r p o r a t i o n . 

T h i s o r d e r r e p l a c e s our o r d e r o f February 3, 1983. 

Board Member Barnes D i s s e n t i n g : 
I agree t h a t t h e Referee abused h i s d i s c r e t i o n i n a d m i t t i n g 

E x h i b i t 81 because i t was s u b m i t t e d i n v i o l a t i o n o f OAR 
436-83-400(3) w i t h o u t e x p l a n a t i o n . However, I would f i n d t h a t 
e r r o r t o be harmless because t h e r e i s n o t h i n g o f substance i n 
E x h i b i t 81 t h a t i s not repeated elsewhere i n t h e r e c o r d . 

T u r n i n g t o t h e m e r i t s , I f i r s t n o te t h a t t h e D e t e r m i n a t i o n 
Order d a t e d October 1, 1980 which l e d t o t h i s p r o c e e d i n g awarded 
c l a i m a n t "15° l o s s o f your l e f t hand." (Emphasis added.) The 
Referee's o r d e r awarded c l a i m a n t "38.4° (20%) l o s s o f t h e l e f t 
arm." (Emphasis added.) 

Thus, t h e f i r s t q u e s t i o n i s whether c l a i m a n t ' s d i s a b i l i t y i s 
more p r o p e r l y r a t e d as l o s s o f a hand or l o s s o f an arm. Once 
t h a t i s answered, the second q u e s t i o n i s the e x t e n t o f l o s s . 
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C l a i m a n t ' s i n j u r y was a t the elbow and l e d t o s u r g e r y a t t h a t 
l o c a t i o n . T h i s suggests an arm i n j u r y . See OAR 436-65-501(4): 
"The arm b e g i n s w i t h t h e elbow j o i n t and i n c l u d e s a l l s t r u c t u r e s 
o f t h e upper e x t r e m i t y p r o x i m a l t h e r e t o . . . " However, v i r t u a l l y 
a l l o f c l a i m a n t ' s impairment i s i n the u l n a r nerve d i s t r i b u t i o n i n 
h i s hand and f i n g e r s . 

I do not b e l i e v e t h a t t h e l o c a t i o n o f an i n j u r y i s 
c o n t r o l l i n g . Rather, I t h i n k the l o c a t i o n o f t h e r e s u l t i n g 
permanent impairment determines upon which body p a r t or p a r t s a 
d i s a b i l i t y award s h o u l d be based. Cf. J u l i a I . Hicks 33 Van N a t t a 
497 ( 1 9 8 1 ) , a f f ' d , 57 Or App 838 (1 9 8 2 ) . 

Dr. Laubengayer's c l o s i n g r e p o r t s t a t e s : 

"Mr. Lopez c o n t i n u e s t o complain o f 
problems w i t h h i s l e f t hand and l e f t 
elbow. He s t a t e s t h a t he s t i l l 
o c c a s i o n a l l y g e t s v e r y sharp p a i n s i n h i s 
l e f t elbow which n e a r l y i m m o b i l i z e him t h e y 
are so severe. He d e s c r i b e s t h i s as a 
' c a t c h i n g ' p a i n . He a l s o s t a t e s t h a t h i s 
s t r e n g t h i s n ot normal, and when he uses 
h i s l e f t hand a g r e a t d e a l he g e t s a 
f e e l i n g o f cramping i n t h e l e f t hand. 

"The e x a m i n a t i o n o f the l e f t elbow 
demonstrates normal f l e x i o n and e x t e n s i o n 
and normal p r o n a t i o n and s u p i n a t i o n . There 
i s no popping or c a t c h i n g and t h e r e a r e no 
areas o f tenderness. There i s no T i n e l ' s 
s i g n p r e s e n t a t elbow. There i s good elbow 
j o i n t s t a b i l i t y . E xamination o f t h e l e f t 
hand demonstrates a normal r a n g e - o f - m o t i o n 
o f t h e w r i s t and f i n g e r s . There i s 
e x c e l l e n t g r i p s t r e n g t h . There i s s l i g h t 
weakness i n a b d u c t i o n o f the f i n g e r s ; 
however, t h e r e i s e x c e l l e n t p i n c h 
s t r e n g t h . There i s s t i l l some s l i g h t 
h y p e s t h e s i a i n t h e hand or f o r e a r m . The 
p a t i e n t now has n e a r l y normal s t r e n g t h f o r 
h i s nondominant hand and arm." 

T h i s same i n f o r m a t i o n i s repeated i n s e v e r a l subsequent r e p o r t s , 
i n c l u d i n g E x h i b i t 8 1 . There i s no d i f f e r e n t o r a d d i t i o n a l 
assessment o f c l a i m a n t ' s impairment. 

I would f i n d t h a t c l a i m a n t has hand impairment i n t h e form o f 
sensory l o s s and weakness. I would f i n d t h a t c l a i m a n t has arm 
(elbow) impairment i n t h e form o f d i s a b l i n g p a i n . Based on these 
f i n d i n g s and OAR 436-65-5 3 2 ( 4 ) , c l a i m a n t ' s award s h o u l d be 
expressed i n terms o f l o s s o f an arm. That r u l e s t a t e s : "When 
two or more r a d i c a l s a re i n v o l v e d w i t h i n an e x t r e m i t y , t h e 
impairment o f each r a d i c a l i s c o n v e r t e d t o t h e c o r r e s p o n d i n g 
impairment v a l u e i n t h e most p r o x i m a l l y i n v o l v e d r a d i c a l , and 
these c o r r e s p o n d i n g values are combined." I n o t h e r words, 
c l a i m a n t ' s hand impairment i s c o n v e r t e d t o arm impairment and 
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combined w i t h ( n o t added t o ) c l a i m a n t ' s arm (elbow) impairment. 
The f o r m u l a c o n v e r t i n g hand impairment t o arm impairment i s s t a t e d 
i n OAR 436-65-524. 

I would f i n d a l l forms o f c l a i m a n t ' s impairment t o be 
m i n i m a l . That i s c e r t a i n l y the t h r u s t o f Dr. Laubengayer's 
r e p o r t ; and I b e l i e v e t h e t e s t i m o n y a t the h e a r i n g about t h e 
t h i n g s c l a i m a n t has been a b l e t o do w i t h h i s i n j u r e d hand/arm 
suggests t h a t c l a i m a n t ' s impairment i s very m i n i m a l . 

I suggest the a p p r o p r i a t e c a l c u l u s would be: About 4% l o s s 
o f use o f t h e hand due t o sensory l o s s ; about 4% l o s s o f use o f 
t h e hand due t o weakness; when c o n v e r t e d from hand values t o arm 
values p u r s u a n t t o OAR 436-65-524, t h i s p r e s e n t s about 6% l o s s o f 
use o f an arm; t o be combined w i t h about 4% l o s s o f use o f t h e arm 
due t o d i s a b l i n g p a i n . The f i n a l f i g u r e would be 10% l o s s o f use 
o f an arm. I would modify the Referee's o r d e r a c c o r d i n g l y . 

The Board i s s u e d i t s Order on Review h e r e i n on January 11, 
1983 m o d i f y i n g i n p a r t the Referee's o r d e r . Claimant's a t t o r n e y 
t h e r e a f t e r moved t h e Board f o r an allowance o f an a t t o r n e y ' s fee 
p a yable out o f the i n c r e a s e d compensation g r a n t e d by the Board's 
o r d e r . 

That p o r t i o n o f the Referee's o r d e r d i r e c t i n g SAIF t o pay 
c l a i m a n t "temporary t o t a l d i s a b i l i t y b e n e f i t s from October 20, 1981 
t o . . . such date as may be a u t h o r i z e d by D e t e r m i n a t i o n Order," 
c o u l d r e s u l t i n a p p r o v a l o f SAIF's u n i l a t e r a l t e r m i n a t i o n o f t i m e 
l o s s b e n e f i t s i f a subsequent D e t e r m i n a t i o n Order a u t h o r i z e s 
t e r m i n a t i o n as o f t h e d a t e SAIF a c t u a l l y d i d t e r m i n a t e c l a i m a n t ' s 
b e n e f i t s . I f SAIF so i n t e r p r e t e d t h e Referee's o r d e r , i n s p i t e o f 
the Referee's statement t h a t i t was o b l i g a t e d t o c o n t i n u e r e g u l a r 
payments o f temporary d i s a b i l i t y u n t i l a r e t u r n t o work, a r e l e a s e 
t o r e t u r n t o r e g u l a r work, or e n t r y o f a D e t e r m i n a t i o n Order, t h e 
Board's o r d e r d i r e c t i n g SAIF t o pay c l a i m a n t temporary t o t a l d i s 
a b i l i t y "from October 20, 1981 u n t i l the date o f a D e t e r m i n a t i o n 
Order r e c l o s i n g the c l a i m pursuant t o ORS 656.268, l e s s t i m e 
worked," does c o n s t i t u t e an i n c r e a s e i n compensation, which would 
e n t i t l e c l a i m a n t ' s a t t o r n e y t o an a t t o r n e y ' s fee payable out o f 
the i n c r e a s e d compensation o b t a i n e d i n c l a i m a n t ' s b e h a l f . To t h e 
e x t e n t t h a t the Board's o r d e r does, i n f a c t , r e s u l t i n payment o f 
temporary d i s a b i l i t y b e n e f i t s i n a d d i t i o n t o those p a i d under the 
terms o f the Referee's o r d e r , c l a i m a n t ' s r e q u e s t f o r an a t t o r n e y ' s 
fee i s a l l o w e d . 

The Board's Order on Review dated January 11, 1983 i s s u p p l e 
mented t o p r o v i d e f o r an allowance o f an a t t o r n e y ' s fee payable t o 
c l a i m a n t ' s a t t o r n e y , i n the amount o f 25?. o f the a d d i t i o n a l compen
s a t i o n c l a i m a n t r e c e i v e s under the terms o f the Board's o r d e r , i f 

L I E S E L O T T E DAVIS, C l a i m a n t 
B l a c k & Hansen, C l a i m a n t ' s A t t o r n e y s 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 81-10225 
F e b r u a r y 8, 1983 
S u p p l e m e n t a l O r d e r 

ORDER 

any. 
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DANIEL D. GRIGGS, C l a i m a n t 
C a s h P e r r i n e , C l a i m a n t ' s A t t o r n e y 
M i n t u r n e t a l . , D e f e n s e A t t o r n e y s 

WCB 81-05101 
F e b r u a r y 8, 1983 
O r d e r on R e v i e w 

Reviewed by Board Members Barnes and Lewis. 

Claimant r e q u e s t s review o f Referee Howell's o r d e r which 
g r a n t e d compensation f o r 80% unscheduled d i s a b i l i t y i n l i e u o f t h e 
award o f 55% d i s a b i l i t y i n the c h a l l e n g e d D e t e r m i n a t i o n Order. 
Claimant argues t h a t he i s permanently and t o t a l l y d i s a b l e d . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g 
a d d i t i o n a l comments. We p l a c e more emphasis th a n t he Referee may 
have on c l a i m a n t ' s f a i l u r e t o s a t i s f y t h e seek-work r e q u i r e m e n t o f 
ORS 656.206(3). I n t h i s r e g a r d , we note t h a t O rthopaedic 
C o n s u l t a n t s r e p o r t e d i n September o f 1978 t h a t c l a i m a n t "was 
o f f e r e d a j o b t o do c l e r i c a l work o r o f f i c e work . . . b u t 
a p p a r e n t l y he t u r n e d i t down t h i n k i n g i t would r e q u i r e t o o much 
s i t t i n g . " A l t h o u g h t h i s r e p o r t dates from b e f o r e c l a i m a n t ' s most 
r e c e n t compensable s u r g e r y , t h e r e i s n o t h i n g i n t h e r e c o r d from a 
l a t e r d a t e s u g g e s t i n g t h a t c l a i m a n t was even w i l l i n g t o t r y 
employment t h a t might be w i t h i n h i s p h y s i c a l l i m i t a t i o n s . 

ORDER 

The Referee's o r d e r dated May 18, 1982 i s a f f i r m e d . 
*************** 

IRENE PENIFOLD, C l a i m a n t WCB 78-09826 
P e t e r McSwain, C l a i m a n t ' s A t t o r n e y F e b r u a r y 10, 1983 
D a r r e l l B e w l e y , D e f e n s e A t t o r n e y O r d e r on Remand 

On re v i e w o f t h e Board's Order dated December 31, 1981, 
th e C o u r t o f Appeals r e v e r s e d t he Board's Order. 

Now, t h e r e f o r e , the above-notea Board Order i s v a c a t e d , and 
t h i s c l a i m i s remanded t o the c a r r i e r f o r acceptance and payment 
of b e n e f i t s i n accordance w i t h law. 

IT IS SO ORDERED. 
* * * * * * * * * * * * * * * 

DENISE DAVIS, C l a i m a n t Own Motion 82-0175M 
F r a n k J . S u s a k , C l a i m a n t ' s A t t o r n e y F e b r u a r y 15, 1983 
D a v i d Horne, D e f e n s e A t t o r n e y I n t e r i m Own Mo t i o n O r d e r 

The Board i s s u e d an Own Mo t i o n Order on January 7, 1983 which 
reopened c l a i m a n t ' s c l a i m as o f September 12, 1982. The p r i m a r y 
reason f o r re o p e n i n g t h i s c l a i m was due t o c l a i m a n t ' s need f o r 
a d d i t i o n a l s u r g e r y . 

The i n s u r e r , by and t h r o u g h i t s a t t o r n e y , has re q u e s t e d t h e 
Board t o r e c o n s i d e r i t s o r d e r . W h i l e they agree t h a t s u r g e r y 
s h o u l d be perfo r m e d , t h e y f e e l t h a t c e r t a i n p r e r e q u i s i t e s must be 
met b e f o r e s u r g e r y can t a k e p l a c e . I t has been m e d i c a l l y v e r i f i e d 
t h a t c l a i m a n t must l o s e weight b e f o r e t h e d o c t o r s would be w i l l i n g 

) -154-



t o o p e r a t e . Both t h e i n s u r e r and her d o c t o r s are concerned about 
c l a i m a n t ' s l a c k o f m o t i v a t i o n t o p r e p a r e h e r s e l f p h y s i c a l l y and 
m e n t a l l y f o r s u r g e r y . The h i s t o r y o f t h i s c l a i m would i n d i c a t e 
t h a t c l a i m a n t has been l e s s t h a n c o o p e r a t i v e w i t h e f f o r t s t o 
decrease her d i s a b i l i t y . 

C l a i m a n t ' s response t o t h e i n s u r e r ' s r e q u e s t was t h a t she had 
j u s t r e c e n t l y l o s t some wei g h t and was making an e f f o r t t o p r e p a r e 
h e r s e l f f o r the recommended s u r g e r y . 

A t h o r o u g h review o f t h e evidence s u b m i t t e d by b o t h p a r t i e s 
persuades us t h a t t i m e l o s s payments sh o u l d be suspended u n t i l 
such t i m e as c l a i m a n t i s h o s p i t a l i z e d f o r the recommended 
s u r g e r y . The i n s u r e r i s hereby d i r e c t e d t o t e r m i n a t e temporary 
t o t a l d i s a b i l i t y b e n e f i t s as o f t h e d a t e o f t h i s o r d e r . On t h e 
d a t e c l a i m a n t i s h o s p i t a l i z e d f o r s u r g e r y , they w i l l commence 
making payments o f t i m e l o s s b e n e f i t s which w i l l c o n t i n u e u n t i l 
c l o s u r e under ORS 656.278. 

Claimant's a t t o r n e y remains e n t i t l e d t o a fee equal t o 25% 
o f t h e amounts p a i d t o c l a i m a n t as a r e s u l t o f t h e January 7, 1983 
o r d e r and t h i s o r d e r . 

IT IS SO ORDERED. 
*************** 

QUINTEN S. HARGRAVES, C l a i m a n t WCB 81-07859 
R i c h a r d s o n , Murphy e t a l . , C l a i m a n t ' s A t t o r n y s F e b r u a r y 15, 1983 
John S n a r s k i s , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 
Reviewed by t h e Board en banc. 
Claimant r e q u e s t s r e v i e w o f P r e s i d i n g Referee Daughtry's o r d e r 

which g r a n t e d the SAIF C o r p o r a t i o n ' s motion t o d i s m i s s i t as a p a r t y 
t o c l a i m a n t ' s appeal o f a D e t e r m i n a t i o n Order. 

I n WCB Case Nos. 81-00662 and 81-00663, c l a i m a n t l i t i g a t e d t h e 
q u e s t i o n o f which o f two i n s u r e r s , I n d u s t r i a l I n d e m n i t y o r SAIF, was 
r e s p o n s i b l e f o r h i s c o n d i t i o n as e i t h e r a new i n j u r y or a g g r a v a t i o n 
o f a p r e v i o u s i n j u r y . By o r d e r dated March 12, 1981, Referee 
P f e r d n e r found I n d u s t r i a l I n d e m n i t y t o be t h e r e s p o n s i b l e i n s u r e r . 
A r e q u e s t f o r Board review o f t h a t o r d e r f o l l o w e d . While t h i s 
r e q u e s t f o r Board r e v i e w was pending, a D e t e r m i n a t i o n Order was 
i s s u e d a f t e r c l a i m a n t completed a program o f v o c a t i o n a l r e h a b i l i t a 
t i o n . Claimant r e q u e s t e d a h e a r i n g on t h a t D e t e r m i n a t i o n Order and 
named I n d u s t r i a l I n d e m n i t y and SAIF as p a r t i e s . SAIF moved f o r 
d i s m i s s a l o f the r e q u e s t f o r h e a r i n g a g a i n s t i t . T h i s motion was 
g r a n t e d . 

Claimant contends t h a t s i n c e t h e i s s u e o f r e s p o n s i b i l i t y i s on 
appeal t o t h e Board, and s i n c e the Board c o u l d o v e r t u r n t h e 
Referee's d e t e r m i n a t i o n on t h e i s s u e o f r e s p o n s i b i l i t y , t h a t SAIF 
should not be d i s m i s s e d as a p a r t y t o t h e h e a r i n g on e x t e n t o f 
d i s a b i l i t y . 
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Assuming t h a t t h e P r e s i d i n g Referee's o r d e r o f d i s m i s s a l i s a 
f i n a l o r d e r and t h a t we have j u r i s d i c t i o n t o r e v i e w t h a t o r d e r p r i o r 
t o a d e t e r m i n a t i o n o f the case on i t s m e r i t s , we a f f i r m based upon 
our agreement w i t h Referee P f e r d n e r ' s d e t e r m i n a t i o n o f t h e under
l y i n g r e s p o n s i b i l i t y i s s u e i n Quinten Hargraves, WCB Case Nos. 
81-00662 and 81-00663, 35 Van N a t t a 156 (1983). 

ORDER 

The P r e s i d i n g Referee's o r d e r dated December 7, 1981 i s 
a f f i r m e d . 

* * * * * if. + + + + + * * + + # 

QUINTEN S. HARGRAVES, C l a i m a n t WCB 81-00662 & 81-0 0 6 6 3 
R i c h a r d s o n , Murphy et a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 15, 1983 
Jo h n E . S n a r s k i s , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 
Reviewed by t h e Board en banc. 

I n d u s t r i a l I n d e m n i t y , as i n s u r e r f o r B e c h t e l Power Corpora
t i o n , r e q u e s t s and t h e SAIF C o r p o r a t i o n c r o s s - r e q u e s t s r e v i e w o f 
Referee P f e r d n e r ' s o r d e r which s e t a s i d e I n d u s t r i a l I n d e m n i t y ' s 
February 5, 1981 d e n i a l and upheld SAIF's December 31, 1980 d e n i a l . 
The Referee a l s o o r d e r e d SAIF and I n d u s t r i a l I n d e m n i t y t o pay 
c l a i m a n t a p e n a l t y o f 25% o f t h e temporary t o t a l d i s a b i l i t y compen
s a t i o n accrued and not p a i d by e i t h e r i n s u r e r between October 16, 
1980 and March 12, 1981 f o r unreasonable r e s i s t a n c e t o t h e payment 
of compensation by r e f u s a l t o p a r t i c i p a t e i n an o r d e r p u r s u a n t t o 
ORS 656.307. 

I n d u s t r i a l I n d e m n i t y t a k e s i s s u e o n l y w i t h t h e Referee's 
f i n d i n g t h a t c l a i m a n t s u f f e r e d a new i n j u r y on October 16, 1980 f o r 
which i t i s r e s p o n s i b l e . SAIF argues t h a t t h e Referee e r r e d i n 
a s s e s s i n g p e n a l t i e s a g a i n s t i t s i n c e i t p a i d c l a i m a n t i n t e r i m com
p e n s a t i o n from t h e date o f n o t i c e o f t h e c l a i m u n t i l t h e d a t e o f 
i t s d e n i a l . 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. F u r t h e r , 
we agree w i t h t h e Referee's a n a l y s i s and c o n c l u s i o n t h a t c l a i m a n t 
s u s t a i n e d a new i n j u r y w h i l e employed by B e c h t e l Power C o r p o r a t i o n 
on October 16, 1980. 

The iss u e w i t h r e g a r d t o p e n a l t i e s i s more d i f f i c u l t , and a 
summary o f the f a c t s r e l a t i v e t o t h i s i s s u e i s a p p r o p r i a t e . Claim
a n t was o r i g i n a l l y i n j u r e d on August 9, 1977 w h i l e w o r k i n g f o r an 
employer i n s u r e d by SAIF. A h e a r i n g was e v e n t u a l l y h e l d and 
c l a i m a n t was awarded 40% unscheduled permanent p a r t i a l d i s a b i l i t y 
by a Referee's o r d e r dated February 1 1 , 1980. On October 27, 1980 
SAIF r e c e i v e d a n a r r a t i v e r e p o r t from Dr. Smith which was c o r r e c t l y 
i n t e r p r e t e d as a c l a i m f o r a g g r a v a t i o n . SAIF commenced payment o f 
i n t e r i m compensation p u r s u a n t t o ORS 656.273(6) and c o n t i n u e d t o do 
so u n t i l December 31, 1980 when i t denied t he c l a i m on t h e grounds 
t h a t c l a i m a n t s u s t a i n e d a new i n j u r y w h i l e employed a t B e c h t e l . 
SAIF's d e n i a l o f the c l a i m was 5 days l a t e . 
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On o r about November 14, 1980 c l a i m a n t f i l e d a new i n j u r y 
c l a i m w i t h B e c h t e l . I n d u s t r i a l I n d e mnity as i n s u r e r f o r B e c h t e l 
d i d n o t commence payment o f i n t e r i m compensation nor d i d i t deny 
t h e c l a i m u n t i l February 5, 1981, some 83 days l a t e r . A l t h o u g h 
somewhat ambiguous, the d e n i a l appeared t o be based on t h e c o n t e n 
t i o n t h a t c l a i m a n t was s u f f e r i n g an a g g r a v a t i o n o f h i s p r e v i o u s 
i n j u r y and d i d not s u s t a i n a new i n j u r y w i t h B e c h t e l . 

C l a i m a n t ' s a t t o r n e y requested the D i r e c t o r t o i s s u e an o r d e r 
d e s i g n a t i n g a p a y i n g agent pursuant t o ORS 656.307. I n d u s t r i a l 
I n d e m n i t y and SAIF i n f o r m e d the Department's r e p r e s e n t a t i v e t h a t 
t h e y were a l s o c o n t e s t i n g t h e c o m p e n s a b i l i t y o f t h e c l a i m , t h u s 
p r e v e n t i n g t h e issuance o f such an o r d e r . OAR 436-54-332(7). 

When t h e h e a r i n g convened on March 6, 1981, n e i t h e r o f t h e 
i n s u r e r s c o n t e s t e d the c o m p e n s a b i l i t y o f the c l a i m and o n l y l i t i 
g a t e d t h e r e s p o n s i b i l i t y q u e s t i o n . The Referee found t h e r e f u s a l 
o f b o t h i n s u r e r s t o p a r t i c i p a t e i n the issuance o f an o r d e r 
p u r s u a n t t o ORS 656.307 t o have been unreasonable and assessed a 
p e n a l t y a g a i n s t b o t h i n s u r e r s i n the amount o f 25% o f the temporary 
t o t a l d i s a b i l i t y compensation b e n e f i t s owed and not p a i d c l a i m a n t 
from October 16, 1980 t o the date of h i s o r d e r o f March 12, 1981. 

We g e n e r a l l y agree w i t h the Referee's d e t e r m i n a t i o n t h a t b o t h 
i n s u r e r s were unreasonable i n p r o c e s s i n g these c l a i m s . N e i t h e r 
i n s u r e r a t t e m p t e d t o l i t i g a t e c o m p e n s a b i l i t y a t t h e h e a r i n g and t h e 
m e d i c a l evidence g i v e s no l e g i t i m a t e s u p p o r t t o such a p o s i t i o n . 
SAIF a t t e m p t s t o argue t h a t i t had reasonable grounds t o deny 
c o m p e n s a b i l i t y based on c l a i m a n t ' s 1953 Korean War i n j u r y and a 
r e f e r e n c e i n the Orthopaedic C o n s u l t a n t s r e p o r t o f January 5, 1981 
t o d e g e n e r a t i v e j o i n t d i s e a s e . Standing a l o n e , we c o u l d accept 
SAIF's argument. However, when viewed i n c o n t e x t o f the remainder 
o f t h e r e c o r d , those are indeed s l e n d e r reeds upon which t o r e l y . 
Coupled w i t h t h e f a c t t h a t SAIF f a i l e d t o p r e s e n t these arguments 
t o t h e Referee a t the h e a r i n g and r a i s e s them f o r the f i r s t t i m e 
b e f o r e t h e Board, we f e e l secure i n s t a t i n g t h a t SAIF p r e s e n t s us 
w i t h no p e r s u a s i v e argument i n support o f i t s p o s i t i o n t h a t i t s 
c o m p e n s a b i l i t y d e n i a l was reasonable. 

I n d u s t r i a l I n d e m n i t y j u s t i f i a b l y does not t a k e i s s u e w i t h t h e 
•Referee's assessment o f p e n a l t i e s a g a i n s t i t . Aside from the i s s u e 
o f I n d u s t r i a l I ndemnity's f a i l u r e t o p a r t i c i p a t e i n a .307 o r d e r , 
t h e p e n a l t y i s t o t a l l y j u s t i f i e d by I n d u s t r i a l I n d e m n i t y ' s f a i l u r e 
t o pay i n t e r i m compensation and f a i l u r e t o accept or deny t h e c l a i m 
w i t h i n 60 days. See D a r r e l l Messinger, WCB No. 81-03898, e t c . , 35 
Van N a t t a 161 (1983). 

The p e n a l t y i s s u e w i t h r e s p e c t t o SAIF p r e s e n t s a d d i t i o n a l 
problems. I n Margaret L. H a r r i s , 34 Van N a t t a 558 ( 1 9 8 2 ) , we 
a f f i r m e d t h e Referee's o r d e r f i n d i n g U n i t e d P a c i f i c I n s u r a n c e t o be 
r e s p o n s i b l e f o r a c l a i m on the b a s i s o f new i n j u r y and agreed w i t h 
t h e assessment of a p e n a l t y a g a i n s t Aetna f o r i t s unreasonable 
d e n i a l o f c o m p e n s a b i l i t y o f the c l a i m : 

"Considering t h e medical evidence as a 
whole, i t does not admit o f any reasonable 
c o n c l u s i o n b u t t h a t t h e c l a i m i s and was 
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compensable. Aetna's f a i l u r e t o concede 
c o m p e n s a b i l i t y u n t i l t h e h e a r i n g was 
unreasonable." 34 Van N a t t a a t 559. 

I n P a t r i c k E l l i o t t , 32 Van N a t t a 155 (198 1 ) , we a f f i r m e d t h e 
Referee's assessment o f a p e n a l t y a g a i n s t one o f two i n s u r e r s i n 
an aggravation/new i n j u r y c o n t e x t . We s t a t e d : 

". . . EBI had f u l l knowledge t h a t a 
s i t u a t i o n e x i s t e d which r e q u i r e d b o t h 
i n s u r e r s t o request t h e Compliance D i v i s i o n 
t o i s s u e a '307' o r d e r , b u t t h a t i t f a i l e d 
t o t a k e a p p r o p r i a t e a c t i o n . . . t o i n s u r e 
t h a t t h e worker r e c e i v e compensation 
b e n e f i t s i n a t i m e l y manner." 32 Van N a t t a 
a t 159. 

On r e c o n s i d e r a t i o n , t h e Board determined t h a t i t had e r r e d i n 
as s e s s i n g t he p e n a l t y s i n c e v e r s i o n o f the r u l e r e l e v a n t t o .307 
o r d e r s i n e f f e c t a t the m a t e r i a l t i m e d i d not r e q u i r e t h e i n s u r e r s 
t o a p p l y f o r such an o r d e r . I n r e v e r s i n g t he p e n a l t y , however, t h e 
Board spoke i n terms o f EBI's d e n i a l n o t h a v i n g been unreasonable. 
32 Van N a t t a 295. 

H a r r i s and E l l i o t t are r e p r e s e n t a t i v e o f t h e two t h e o r i e s upon 
which p e n a l t i e s have been assessed by b o t h the Board and t h e 
Referees i n t h i s k i n d o f case, as w e l l as the g e n e r a l c o n f u s i o n 
over which t h e o r y t o u t i l i z e . See a l s o D a r r e l d W. Rayle, 34 Van 
N a t t a 1204 (1982). There has g e n e r a l l y been l i t t l e c o n s i s t e n c y i n 
cho i c e o f t h e o r y o r manner of a p p l i c a t i o n , and t h e r e i s l i t t l e i n 
th e way o f guidance from t he c o u r t s . A l t h o u g h E l l i o t t has made i t s 
way t o t h e Court o f Appeals, t h e c o u r t ' s d e c i s i o n does n o t d i r e c t l y 
address t h e i s s u e . E l l i o t t v. Loveness Lumber Co., 61 Or App 269 
(1983 ) . 

I n view o f t h e c o n f u s i o n s u r r o u n d i n g t h i s i s s u e , we f e e l t h a t 
some c l a r i f i c a t i o n i s i n o r d e r . As noted above, t h e r u l e s p r o v i d e 
t h a t t h e D i r e c t o r may not i s s u e a .307 o r d e r i f any o f the p o t e n 
t i a l l y l i a b l e i n s u r e r s o r employers r e f u s e t o admit t h a t t h e c l a i m 
i s compensable. A s i t u a t i o n where the i n s u r e r s / e m p l o y e r s admit t h e 
c o m p e n s a b i l i t y o f a c l a i m , b u t s i m p l y r e f u s e t o p a r t i c i p a t e i n an 
o r d e r p u r s u a n t t o ORS 656.307 c o u l d c o n c e i v a b l y o c c u r ; however, no 
such case has ever come t o our a t t e n t i o n and i t seems t h a t , i f i t 
were t o occ u r , i t would be a m a t t e r t o be addressed by the 
D i r e c t o r . See OAR 436-54-981. Thus f a r , a l l .307 cases t h a t have 
come b e f o r e t h e Board have i n v o l v e d s i t u a t i o n s where one o r more 
p o t e n t i a l l y l i a b l e i n s u r e r s / e m p l o y e r s has a t some p o i n t d e n i e d com-
p e n s a b l i t y o f the c l a i m . I t i s t h e r e f o r e c o n c e p t u a l l y erroneous t o 
r e f e r t o such s i t u a t i o n s as unreasonable r e f u s a l t o p a r t i c i p a t e i n 
an o r d e r p u r s u a n t t o ORS 656.307. There i s no a c t u a l r e f u s a l t o 
p a r t i c i p a t e . The p a r t y denying t h e c o m p e n s a b i l i t y o f t h e c l a i m i s 
s i m p l y making f u r t h e r c o n s i d e r a t i o n o f the p o s s i b l e issuance o f 
such an o r d e r i m p o s s i b l e . We conclude t h a t i t i s more a p p r o p r i a t e 
t o examine such s i t u a t i o n s i n the same manner as was done i n 
H a r r i s . The a p p r o p r i a t e q u e s t i o n i s whether t h e i n s u r e r / e m p l o y e r 
had a reasonable b a s i s f o r denying c o m p e n s a b i l i t y . I f n o t , p e n a l 
t i e s a r e assessable on t h a t ground alone w i t h o u t r e g a r d t o t h e f a c t 
t h a t t h e unreasonable d e n i a l o f c o m p e n s a b i l i t y a l s o had t h e e f f e c t 
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o f b l o c k i n g t he p o s s i b i l i t y o f a .307 o r d e r . S t a t e d d i f f e r e n t l y , 
we t h i n k t h e conduct o f any i n s u r e r / e m p l o y e r i n denying t he compen 
s a b i l i t y o f a c l a i m i n a m u l t i p l e - c l a i m c o n t e x t should be examined 
i n t h e same manner as i f i t were a s i n g l e e m p l o y e r / i n s u r e r c l a i m 
s i t u a t i o n . 

For t h e reasons s t a t e d above, we b e l i e v e t h a t SAIF's d e n i a l o 
c o m p e n s a b i l i t y i n t h i s case was unreasonable. We t h e r e f o r e agree 
w i t h t h e Referee's assessment o f a p e n a l t y a g a i n s t SAIF, b u t do so 
on t h e ground o f unreasonable d e n i a l o f c o m p e n s a b i l i t y r a t h e r than 
unreasonable r e f u s a l t o p a r t i c i p a t e i n a .307 o r d e r . 

ORDER 

The Referee's o r d e r dated March 12, 1981 i s a f f i r m e d . 
* * * * * * * * * * * * * * 

FLOYD HEWITT, C l a i m a n t WCB 79-07248 
E r i c R. F r i e d m a n , C l a i m a n t ' s A t t o r n e y F e b r u a r y 15, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Remand 
On r e v i e w o f the Board's o r d e r dated November 18, 1980 t h e 

Court o f Appeals r e v e r s e d t he Board's o r d e r and remanded w i t h 
i n s t r u c t i o n s t o o r d e r acceptance o f t h i s c l a i m p u r s u a n t t o ORS 
656.226. On review o f the Court o f Appeals d e c i s i o n , t h e Supreme 
Court a f f i r m e d . 

Now, t h e r e f o r e , t he above noted Board o r d e r i s vacated, and 
t h i s c l a i m i s remanded t o SAIF f o r acceptance and payment o f 
b e n e f i t s i n accordance w i t h law. 

I T IS SO ORDERED. 
*************** 

HERBERT J . I R E Y , C l a i m a n t WCB 81-09633 ' 
P o z z i , W i l s o n e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 15, 1983 
Wolf, G r i f f i t h e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members Lewis and F e r r i s . 

The employer r e q u e s t s review o f Referee Mulder's o r d e r which 
a f f i r m e d t h e D e t e r m i n a t i o n Order o f June 25, 1981 on t h e grounds 
t h a t the employer had not s u s t a i n e d i t s burden o f p r o v i n g t h a t 
t h e r e had been a s i g n i f i c a n t change i n the c l a i m a n t ' s c o n d i t i o n 
which would j u s t i f y a r e d u c t i o n o f h i s p r e v i o u s permanent t o t a l 
d i s a b i l i t y award. See ORS 656.206(5), 656.325(3). We a f f i r m . 

The c l a i m a n t s u f f e r e d a compensable i n j u r y i n 1975. He was 
awarded permanent t o t a l d i s a b i l i t y s t a t u s i n 1976. The permanent 
t o t a l d i s a b i l i t y d e t e r m i n a t i o n was h o t l y c o n t e s t e d and was 
u l t i m a t e l y a f f i r m e d w i t h o u t o p i n i o n by t h e Court o f Appeals. The 
Supreme Court denied r e v i e w . 

The burden o f p r o o f where a p a r t y t o a d i s a b i l i t y 
compensation award seeks t o have the award m o d i f i e d o r t e r m i n a t e d 
i s upon the p a r t y seeking t o have t h e award m o d i f i e d . Gettman v. 
SAIF, 289 Or 609 (1980); B e n t l e y v. SAIF, 38 Or App 473 ( 1 9 7 9 ) . 
"Thus, where the i n s u r e r o r employer seeks t o reduce o r t e r m i n a t e 
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a c l a i m a n t ' s d i s a b i l i t y compensation award, i t i s incumbent upon 
i t t o e s t a b l i s h s u f f i c i e n t change o f ci r c u m s t a n c e s . " H a r r i s v. 
SAIF, 292 Or 683, 690 (1982). I n t h i s case the employer has 
f a i l e d t o s u s t a i n i t s burden o f p r o v i n g t h a t c i r c u m s t a n c e s have 
changed s u f f i c i e n t l y t o j u s t i f y any m o d i f i c a t i o n o f the c l a i m a n t ' s 
permanent t o t a l d i s a b i l i t y award. 

The employer argues t h a t Orthopaedic C o n s u l t a n t s ' r e p o r t o f 
May 19, 1981 e s t a b l i s h e d a s u f f i c i e n t change i n c l a i m a n t ' s 
c o n d i t i o n t o w a r r a n t t e r m i n a t i o n o f c l a i m a n t ' s permanent t o t a l 
d i s a b i l i t y s t a t u s . I t p o i n t s t o c e r t a i n d i f f e r e n c e s between t h e 
May 1981 r e p o r t and r e p o r t s from 1976 and 1977 by Orthopaedic 
C o n s u l t a n t s . I t i s t r u e t h a t t h e r e appears t o be some improvement 
i n t h e c l a i m a n t ' s m o b i l i t y evidenced by th e 1981 r e p o r t . However, 
we are not convinced t h a t these d i f f e r e n c e s a r e m a t e r i a l . 

"[W]hether t h i s c l a i m a n t i s p e r m a n e n t l y 
t o t a l l y d i s a b l e d must be decided upon 
c o n d i t i o n s e x i s t i n g a t t h e t i m e o f d e c i s i o n , 
and h i s award o f compensation f o r permanent 
t o t a l d i s a b i l i t y can be reduced o n l y upon a 
s p e c i f i c f i n d i n g t h a t t h e c l a i m a n t p r e s e n t l y 
i s a b l e t o p e r f o r m a g a i n f u l and s u i t a b l e 
o c c u p a t i o n . " (Emphasis added.) Gettman v. 
SAIF, supra, 289 Or a t 614 (198 0 ) . 

The d i f f e r e n c e s between t h e 1981 r e p o r t and th e 1976 and 1977 
r e p o r t s a r e not s u f f i c i e n t t o j u s t i f y a f i n d i n g t h a t the c l a i m a n t 
i s p r e s e n t l y a b l e t o p e r f o r m a g a i n f u l and s u i t a b l e o c c u p a t i o n . 

The v o c a t i o n a l evidence s u p p l i e d by the c l a i m a n t e s t a b l i s h e s 
t h e c o n t r a r y , t h a t c l a i m a n t i s not p r e s e n t l y a b l e t o p e r f o r m a 
g a i n f u l and s u i t a b l e o c c u p a t i o n . 

ORDER 

The Referee's o r d e r d a t e d May 14, 1982 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $500 as a reasonable a t t o r n e y ' s 
f e e , payable by the i n s u r e r . 

KENNETH T. L E I G H , C l a i m a n t WCB 82-02469 
Hansen & Wobbrock, C l a i m a n t ' s A t t o r n e y s F e b r u a r y 15, 1983 
Schwabe, W i l l i a m s o n e t a t . , D e f e n s e A t t o r n e y s O r d e r D e n y i n g D i s m i s s a l 

o f R e q u e s t f o r R e v i e w 
The Board, h a v i n g c o n s i d e r e d t h e Employer/Respondent's M o t i o n 

t o Dismiss c l a i m a n t ' s r e q u e s t f o r Board r e v i e w upon t h e b a s i s t h a t 
c l a i m a n t ' s r e q u e s t was not t i m e l y f i l e d , hereby d e n i e s s a i d 
m o t i o n . The Board r e c o r d s i n d i c a t e t h e Referee's O p i n i o n and 
Order was i s s u e d on December 20, 1982, and c l a i m a n t ' s Request f o r 
Board r e v i e w was postmarked January 19, 1983. We, t h e r e f o r e , f i n d 
s a i d r e q u e s t t o be w i t h i n t h e p r o v i s i o n s o f ORS 656.289(3). 

I T IS SO ORDERED. ••*••*•**••*** 
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SHIRLEY (GORDON) LINDSEY, C l a i m a n t WCB 79-10162 
K e n n e t h C o l l e y , C l a i m a n t ' s A t t o r n e y F e b r u a r y 15, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Remand 
On r e v i e w of t h e Board's o r d e r d a t e d December 31, 1981 the 

C o u r t of A p p e a l s r e v e r s e d t h a t p o r t i o n of t h e Board's o r d e r w h i c h 
h e l d t h a t S A I F i s not r e s p o n s i b l e f o r the c o s t o f c l a i m a n t ' s water 
bed. 

Now, t h e r e f o r e , t h a t p o r t i o n of the above noted Board o r d e r 
h o l d i n g t h a t S A I F i s not r e q u i r e d t o pay f o r c l a i m a n t ' s w a t e r bed 
p u r s u a n t t o ORS 656.245 i s v a c a t e d , and c l a i m a n t ' s c l a i m f o r 
reimbursement of s u c h c o s t i s remanded t o S A I F f o r a c c e p t a n c e and 
payment. 

I T I S SO ORDERED. 
**************** 

DARRELL MESSINGER, C l a i m a n t 
D o b l i e & F r a n c e s c o n i , C l a i m a n t ' s A t t o r n e y s 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 
M i l l e r , Nash e t a l . , D e f e n s e A t t o r n e y s 
W o l f , G r i f f i t h e t a l . , D e f e n s e A t t o r n e y s 
Schwabe, W i l l i a m s o n e t a l . , D e f e n s e A t t o r n e y s 
Reviewed by the Board en banc. 

The SAIF C o r p o r a t i o n a s i n s u r e r f o r t h r e e employers, D. W. 
Fugman Company, Hoffman C o n s t r u c t i o n Company and Reimers & 
J o l i v e t t e , has r e q u e s t e d , and the c l a i m a n t and Bingham C o n s t r u c t i o n 
Company, which i s i n s u r e d by E B I , have c r o s s - r e q u e s t e d r e v i e w of 
R e f e r e e N e a l ' s o r d e r which upheld the d e n i a l s i s s u e d by a l l 
employers e x c e p t Bingham C o n s t r u c t i o n Company, s e t a s i d e t h a t 
d e n i a l and o r d e r e d D. W. Fugman, Hoffman C o n s t r u c t i o n and Reimers 
& J o l i v e t t e t o pay c l a i m a n t i n t e r i m compensation b e n e f i t s from the 
d a t e s t h e y r e c e i v e d n o t i c e of the r e s p e c t i v e c l a i m s f i l e d by t h e 
c l a i m a n t u n t i l the d a t e s of d e n i a l of the c l a i m s and a s s e s s e d a 
10% p e n a l t y on such compensation and a s e p a r a t e a t t o r n e y ' s f e e of 
$100 f o r u n r e a s o n a b l e d e l a y i n the payment of compensation. 

S A I F a c c e p t s the R e f e r e e ' s o r d e r o t h e r than t h a t p o r t i o n 
which a p p a r e n t l y r e q u i r e s two of i t s i n s u r e d s t o pay c l a i m a n t 
i n t e r i m compensation f o r the same p e r i o d of time; t h u s , SAIF 
a r g u e s , i m p e r m i s s i b l y r e s u l t i n g i n double i n t e r i m compensation. 
Bingham C o n s t r u c t i o n contends t h a t the R e f e r e e e r r e d i n a s s i g n i n g 
i t r e s p o n s i b i l i t y f o r the c l a i m r a t h e r than c l a i m a n t ' s l a s t 
employer, Reimers & J o l i v e t t e ( h e r e a f t e r "R & J " ) . The o t h e r 
p a r t i e s have s u b m i t t e d b r i e f s i n s u p p o r t of the R e f e r e e ' s o r d e r . 

C l a i m a n t , who i s 33 y e a r s o l d , has been employed as a 
c a r p e n t e r by numerous d i f f e r e n t employers s i n c e he was 16 y e a r s 
o l d . Among h i s f i r s t e mployers were H i c k o r y Homes, J . S. Savage 
and A r c h i t e c t u r a l C o n t r a c t o r s . He f i r s t n o t i c e d problems w i t h h i s 
r i g h t arm about n i n e y e a r s p r i o r t o the h e a r i n g . The d i f f i c u l t y 
m a i n l y i n v o l v e d p a i n and numbness w h i l e he was engaged i n heavy 
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f r a m i n g work. C l a i m a n t l o s t no time from work and f i l e d no c l a i m . 
I n 1976, w h i l e doing f r a m i n g work f o r D. W. Fugman, he began 
e x p e r i e n c i n g p a i n s e v e r e enough t o c a u s e him t o wake up a t n i g h t s . 
He c o n t i n u e d t o l o s e s l e e p a t n i g h t s due t o p a i n a f t e r t a k i n g a j o b 
w i t h Walsh C o n s t r u c t i o n i n 1978, a l t h o u g h he l o s t no time from work 
and f i l e d no c l a i m . 

C l a i m a n t t h e r e a f t e r worked f o r Hoffman C o n s t r u c t i o n ( f o r whom 
he had p r e v i o u s l y worked) through F e b r u a r y of 1979 w i t h few arm 
p r o b l e m s . He was n e x t employed by Bingham C o n s t r u c t i o n i n 1979 
and 1980. C l a i m a n t ' s arm symptoms became n o t i c e a b l y more s e v e r e 
a f t e r a j o b which r e q u i r e d him t o frame an e n t i r e s m a l l o f f i c e 
b u i l d i n g i n a s i n g l e day. He began t o e x p e r i e n c e c o n s t a n t p a i n 
t h e r e a f t e r . N e v e r t h e l e s s , c l a i m a n t c o n t i n u e d t o work u n t i l he 
took a v a c a t i o n i n August o f 1980. A few weeks a f t e r h i s r e t u r n 
from v a c a t i o n he began working f o r R & J . C l a i m a n t ' s work a t R & 
J i n v o l v e d u s i n g a heavy m a l l e t to d r i v e s t e e l s t a k e s up t o two 
f e e t i n l e n g t h i n t o c o n c r e t e , e i g h t h o u r s p e r day. H i s symptoms 
i n c r e a s e d t o the p o i n t where h i s arm became so p a i n f u l and numb 
t h a t he f e l t he c o u l d not c o n t i n u e working and f i n a l l y sought 
m e d i c a l a t t e n t i o n . 

C l a i m a n t was examined by Dr. J e n n a r t on November 20, 1980. 
Dr. J e n n a r t d i a g n o s e d r i g h t c a r p a l t u n n e l syndrome. On A p r i l - 1 5 , 
1981 a r i g h t c a r p a l t u n n e l r e l e a s e was p e r f o rmed. A p p r o x i m a t e l y 
one week p r i o r t o the s u r g e r y , c l a i m a n t worked f o r a n o t h e r 
c o n t r a c t o r , B e r n a r d and Kinney, b e c a u s e he was w i t h o u t f u n d s . No 
c l a i m has been f i l e d a g a i n s t B e r n a r d and K i n n e y . 

T h e r e i s no c o n f l i c t i n the m e d i c a l e v i d e n c e . D r s . J e n n a r t , 
Waldram and S t o l z b e r g a l l f e l t t h a t c l a i m a n t ' s work a s a framer was 
t h e major c a u s e of h i s c a r p a l t u n n e l problem. No p a r t i e s t o t h i s 
a p p e a l contend t h a t c l a i m a n t ' s c o n d i t i o n i s not compensable. 
C l a i m a n t f i l e d c l a i m s a g a i n s t a l l of h i s former employers e x c e p t 
B e r n a r d and Kenney. A l l c l a i m s were d e n i e d and c l a i m a n t r e c e i v e d 
no i n t e r i m c o m p e n s a t i o n . The v a r i o u s f i l i n g d a t e s a r e a s f o l l o w s : 

Employer F i l e d Denied 

R & J ( S A I F ) 1-11-81 3-25-81 

Bingham ( E B I ) 4-23-81 5-11-81 

Walsh ( E B I and S A I F ) 4-23-81 7-2-81 ( E B I ) 
7 - 1 0 - 8 1 ( S A I F ) 

Fugman ( S A I F ) 4-23-81 7-9-81 

Hoffman ( S A I F ) 6-3-81 7-10-81 

A p p a r e n t l y c l a i m s were a l s o f i l e d w i t h J . S. Savage, H i c k o r y Homes 
and A r c h i t e c t u r a l C o n t r a c t o r s . F i l i n g d a t e s of t h o s e c l a i m s a r e 
not r e f l e c t e d i n the r e c o r d , and the i n s u r e r s of t h o s e e m p l o y e r s , 
i f any, a r e a p p a r e n t l y unknown. They were not p a r t i e s t o the 
h e a r i n g . None of the p r e s e n t p a r t i e s c o m p l a i n about t h e i r a b s e n c e . 
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The R e f e r e e found t h a t the m e d i c a l e v i d e n c e , a l t h o u g h 
u n e q u i v o c a l l y r e l a t i n g c l a i m a n t ' s c a r p a l t u n n e l c o n d i t i o n t o a l l 
of h i s work a s a c a r p e n t e r , i n d i c a t e d t h a t no p a r t i c u l a r 
employment c o u l d be s i n g l e d out a s the s p e c i f i c work exposure 
r e s u l t i n g i n t h a t c o n d i t i o n , and t h a t i t was m e d i c a l l y i m p o s s i b l e 
t o do s o . The R e f e r e e s t a t e d t h a t the l a s t i n j u r i o u s e x posure 
r u l e does not n e c e s s a r i l y r e q u i r e a s s i g n m e n t of r e s p o n s i b i l i t y t o 
the l a s t i n a s e r i e s of employers i f i t i s c l e a r t h a t the l a s t 
employment o n l y produced symptoms and d i d not i n f a c t worsen the 
compensable c o n d i t i o n . The R e f e r e e found the r e s p o n s i b l e employer 
to be Bingham C o n s t r u c t i o n based upon Dr. Waldram's o p i n i o n t h a t 
c l a i m a n t ' s c o n d i t i o n became d i s a b l i n g d u r i n g h i s employment w i t h 
Bingham C o n s t r u c t i o n , Dr. S t o l z b e r g ' s s t a t e m e n t t h a t c a r p a l t u n n e l 
c o u l d not a r i s e i n a t h r e e week p e r i o d , and c l a i m a n t ' s t e s t i m o n y 
t h a t he f e l t the work a t Bingham produced the w o r s t p a i n . 

We d i s a g r e e w i t h the R e f e r e e ' s a s s i g nment of r e s p o n s i b i l i t y t o 
Bingham C o n s t r u c t i o n . I n B r a c k e v. B a z a ' r , 293 Or 239, 248 ( 1 9 8 2 ) , 
the Supreme Co u r t s t a t e d : 

"The p r i m a r y d i f f e r e n c e i n o c c u p a t i o n a l 
d i s e a s e c a s e s i s t h a t the o n s e t of 
d i s a b i l i t y r a t h e r than the o c c u r r e n c e o f 
i n j u r y i s the c r i t i c a l e v e n t i n the 
a p p l i c a t i o n of the r u l e s . Under t h e l a s t 
i n j u r i o u s e x posure r u l e of a s s i g n m e n t of 
l i a b i l i t y i n c a s e s of s u c c e s s i v e 
employment, each of which has c o n t r i b u t e d 
t o the t o t a l i t y of the d i s e a s e , the 
p o t e n t i a l l y c a u s a l employer a t the time 
d i s a b i l i t y o c c u r s i s a s s i g n e d l i a b i l i t y f o r 
the c u m u l a t i v e whole." 

The B r a c k e c o u r t a l s o s t a t e d : 

" A c c o r d i n g t o the e v i d e n c e . . . t h e 
employment subsequent t o E a z a ' r d i d not 
c o n t r i b u t e t o the c a u s e o f , a g g r a v a t e , o r 
e x a c e r b a t e the u n d e r l y i n g d i s e a s e . Had 
t h a t o c c u r r e d , a l a t e r employer would be 
l i a b l e under t h e l a s t i n j u r i o u s e x p o s u r e 
r u l e of l i a b i l i t y , s e e n 5. R a t h e r , 
c l a i m a n t ' s subsequent employment o n l y 
a c t i v a t e d the symptoms of a p r e - e x i s t i n g 
d i s e a s e . . . A r e c u r r e n c e of symptoms 
which does not a f f e c t the e x t e n t of a 
c o n t i n u i n g u n d e r l y i n g d i s e a s e does not 
s h i f t l i a b i l i t y f o r the d i s a b l i n g d i s e a s e 
t o a s ubsequent employer." 293 Or a t 250. 

I t i s c l e a r under B r a c k e t h a t , i f c l a i m a n t ' s l a s t and b r i e f 
p r e - c l a i m employment a t R & J o n l y produced symptoms and had no 
o t h e r e f f e c t on c l a i m a n t ' s c a r p a l t u n n e l syndrome, the R e f e r e e ' s 
a s s i g n m e n t of r e s p o n s i b i l i t y f o r t h e c o n d i t i o n t o Bingham would be 
c o r r e c t . However, we b e l i e v e t h a t the e v i d e n c e does not i n d i c a t e 
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t h a t c l a i m a n t o n l y s u f f e r e d a d d i t i o n a l symptoms w h i l e employed a t 
R & J . The work a t R & J was c l e a r l y of the t y p e t h a t c o u l d have 
c o n t r i b u t e d t o c l a i m a n t ' s c o n d i t i o n . He i n d i c a t e d t h a t " a f t e r 
d r i v i n g s t e e l s t a k e s a l l day f o r R & J , h i s e n t i r e arm would be 
numb t h e f o l l o w i n g morning. I n f a c t , i t was on t h i s j o b t h a t 
c l a i m a n t f i r s t m i s s e d time from work due t o what was s u b s e q u e n t l y 
d i a g n o s e d a s c a r p a l t u n n e l syndrome. Although Dr. Waldram's 
o p i n i o n i s o t h e r w i s e c o n v i n c i n g , he i s c l e a r l y i n c o r r e c t i n h i s 
b e l i e f t h a t c l a i m a n t ' s l a s t employment b e f o r e becoming d i s a b l e d 
was w i t h Bingham. Moreover, Dr. S t o l z b e r g d i d not s t a t e t h a t 
c a r p a l t u n n e l c o u l d not a r i s e i n two o r t h r e e weeks, but o n l y t h a t 

". . . i t i s o b v i o u s t h a t n e i t h e r h i s neck 
p a i n nor h i s c a r p a l t u n n e l syndrome a r e 
problems t h a t a r o s e i n any s i n g l e 
three-week p e r i o d . He does s t a t e t h a t he 
became symptomatic t o the p o i n t where he 
c o u l d no l o n g e r work when he had t o pound 
s t e e l s t a k e s . T h i s i s o b v i o u s l y one o f 
t h o s e s i t u a t i o n s where t h i s was t h e s t r a w 
t h a t broke the c a m e l 's back and i s 
o b v i o u s l y a l e g a l and not a m e d i c a l 
q u e s t i o n a s t o who p ays f o r the camel under 
t h e c i r c u m s t a n c e s . " 

We t h i n k Dr. S t o l z b e r g i s s t a t i n g i n a r e f r e s h i n g l y c l e a r 
manner t h a t a l l of c l a i m a n t ' s employments were of a t y p e t h a t 
c o u l d c o n t r i b u t e t o h i s c o n d i t i o n and no h o n e s t p h y s i c i a n c a n 
i d e n t i f y any s p e c i f i c employment a s c a u s a t i v e . T h i s i s t h e 
g e n e r a l m e d i c a l c o n s e n s u s i n t h i s c a s e . I n the f a c e of t h i s 
m e d i c a l e v i d e n c e , we a r e u n w i l l i n g t o r e l y on the c l a i m a n t ' s 
t e s t i m o n y w i t h r e g a r d t o the q u e s t i o n o f whether h i s employment a t 
R & J o n l y r e s u l t e d i n symptoms o r had a p a t h o l o g i c a l e f f e c t on 
h i s c o n d i t i o n . 

S i n c e t h e m e d i c a l e v i d e n c e does not e s t a b l i s h t h a t c l a i m a n t 
s u f f e r e d o n l y symptoms a s a r e s u l t of h i s employment a t R & J , and 
s i n c e i t was the type of employment which c o u l d have c o n t r i b u t e d 
t o h i s c o n d i t i o n , i t i s c l e a r under B r a c k e t h a t r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s c o n d i t i o n must be m e c h a n i c a l l y a s s i g n e d t o R & J 
d e s p i t e the f a c t t h a t c l a i m a n t ' s employment a t R & J was of s h o r t 
d u r a t i o n . I t i s not t h e r e l a t i v e amount of the c o n t r i b u t i o n t h a t 
i s weighed once the r e q u i r e m e n t of c o n t r i b u t o r y e x p o s u r e i s met. 

I I 

The second i s s u e f o r r e v i e w i s s e t f o r t h by S A I F i n i t s b r i e f 
a s f o l l o w s : 

"May a R e f e r e e l e g a l l y o r d e r two e m p l o y e r s 
t o each pay i n t e r i m compensation and 
p e n a l t i e s t o c l a i m a n t f o r the same p e r i o d 
of t i m e ? " 

The R e f e r e e found t h a t D. W. Fugman and R & J f a i l e d t o a c c e p t o r 
deny t h e c l a i m s f i l e d a g a i n s t them w i t h i n 60 days and f a i l e d t o 
pay c l a i m a n t i n t e r i m c o m pensation. A l t h o u g h Hoffman C o n s t r u c t i o n 
was found to have i s s u e d a t i m e l y d e n i a l , the d e n i a l was not 
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i s s u e d w i t h i n 14 days of t he d a t e of n o t i c e and i t a l s o f a i l e d t o 
pay c l a i m a n t i n t e r i m c o m p e n s a t i o n . The R e f e r e e c o n c l u d e d t h a t , 
under Jones v. Emanuel H o s p i t a l , 280 Or 147 ( 1 9 7 7 ) , a l l of t h e 
em p l o y e r s had a duty under ORS 656.262 to e i t h e r a c c e p t or deny 
t h e c l a i m w i t h i n 14 days or pay c l a i m a n t i n t e r i m compensation and 
a c c e p t or deny the c l a i m w i t h i n 60 d a y s . D. W. Fugman, Hoffman 
C o n s t r u c t i o n and R & J were o r d e r e d t o pay c l a i m a n t i n t e r i m 
c o m p e n s a t i o n from the d a t e s of r e c e i p t o f n o t i c e o f the c l a i m t o 
the d a t e of t h e i r r e s p e c t i v e d e n i a l s . The R e f e r e e a l s o a s s e s e d 
p e n a l t i e s and a t t o r n e y ' s f e e s a g a i n s t a l l t h r e e . 

R e f e r e n c e t o the v a r i o u s c l a i m and d e n i a l d a t e s s t a t e d above 
i n d i c a t e s t h a t t h e e f f e c t of the R e f e r e e ' s o r d e r i s t o r e q u i r e both 
Hoffman C o n s t r u c t i o n and D. W. Fugman t o p r o v i d e c l a i m a n t w i t h 
i n t e r i m c o m pensation f o r the p e r i o d of time from June 3, 1981 t o 
J u l y 9, 1981. SAIF c o n t e n d s t h a t s u c h a r e s u l t i s improper and 
l e g a l l y i m p o s s i b l e . I t a r g u e s t h a t ORS 656.210(1) l i m i t s time l o s s 
c o m p e n s a t i o n : 

"When the t o t a l d i s a b i l i t y i s o n l y 
temporary, t h e worker s h a l l r e c e i v e d u r i n g 
the p e r i o d of t h a t t o t a l d i s a b i l i t y 
c ompensation e q u a l t o 66-2/3 p e r c e n t o f 
wages, but not more than 100 p e r c e n t of the 
a v e r a g e weekly wag~e ~ ~. T" (Emphasis added.) 

T h i s i s s u e i s not u n i q u e . I n Kenneth T a y l o r , 23 Van N a t t a 
479 ( 1 9 7 8 ) , the c l a i m a n t argued t h a t , r e g a r d l e s s o f which o f two 
i n s u r e r s was found r e s p o n s i b l e f o r h i s c l a i m , both i n s u r e r s had 
v i o l a t e d t h e s t a t u t o r y r e q u i r e m e n t s c o n c e r n i n g payment of i n t e r i m 
c o m p e n s a t i o n . We s t a t e d : 

"The Board f i n d s t h a t a l t h o u g h the Fund i s 
l i a b l e f o r c l a i m a n t ' s p r e s e n t c o n d i t i o n , 
n e v e r t h e l e s s t h e d e c i s i o n of the Oregon 
Supreme Court i n Jones v. Emanuel H o s p i t a l , 
280 Or 147, r e q u i r e s t h a t both c a r r i e r s pay 
c l a i m a n t ' i n t e r i m compensation' and both 
c a r r i e r s a r e s u b j e c t t o the a s s e s s m e n t of 
p e n a l t i e s and award o f payment of an 
a t t o r n e y ' s f e e . " 23 Van N a t t a a t 482 

We a g r e e w i t h t h a t c o n c l u s i o n and r e a f f i r m the c o n t i n u i n g v i t a l i t y 
of T a y l o r . 

S A I F a r g u e s t h a t such a r e s u l t w i l l a l l o w a c l a i m a n t t o 
r e c e i v e double c o m p e n s a t i o n . There i s c e r t a i n l y s u p p o r t f o r t h a t 
argument. See Candee v. S A I F , 40 Or App 567 ( 1 9 7 9 ) ; G i l r o y v. 
G e n e r a l D i s t r i b u t o r s , 35 Or App 361 ( 1 9 7 8 ) . However, double, 
t r i p l e o r even more compensation i s o n l y one of the a l t e r n a t i v e s 
we c o n f r o n t i n t h i s " c h o i c e of e v i l s " problem. When a c l a i m a n t 
f i l e s s i m u l t a n e o u s or n e a r l y s i m u l t a n e o u s c l a i m s a g a i n s t numerous 
e m p l o y e r s , t h e f i r s t p o s s i b i l i t y i s t o r e q u i r e a l l 
e m p l o y e r / i n s u r e r s to pay i n t e r i m c ompensation. U n q u e s t i o n a b l y 
t h i s w i l l produce a w i n d f a l l f o r a c l a i m a n t who w i l l be r e c e i v i n g 
c o n s i d e r a b l y more i n compensation b e n e f i t s w h i l e not working t h a n 
he would be r e c e i v i n g i n wages had he been w o r k i n g . The second 
p o s s i b i l i t y i s i l l u s t r a t e d by the f a c t s of t h i s c a s e : A c l a i m a n t 
f i l e s c l a i m s a g a i n s t s e v e r a l i n a s e r i e s of emp l o y e r s , none of 
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which pay i n t e r i m c ompensation. U n q u e s t i o n a b l y t h i s w i l l produce 
a s e r i o u s h a r d s h i p f o r a c l a i m a n t l e f t w i t h o u t r e s o u r c e s u n t i l t h e 
m a t t e r i s s e t t l e d a t a h e a r i n g ; and, a g a i n i n v o k i n g t h i s c a s e a s 
an i l l u s t r a t i o n , l e f t w i t h o u t compensation b e n e f i t s f o r a c l e a r l y 
compensable c o n d i t i o n u n t i l the complex i s s u e of i n s u r e r / e m p l o y e r 
r e s p o n s i b i l i t y i s r e s o l v e d . 

I n Anthony A. Bono, WCB Case No. 80-11418, 35 Van N a t t a 1 
( 1 9 8 3 ) , we examined the p u r p o s e s b e h i n d the s t a t u t o r y r e q u i r e m e n t 
of the payment of i n t e r i m compensation i n the c o n t e x t of a c l a i m a n t 
who was employed f u l l - t i m e a t h i s r e g u l a r j o b a t the time o f and 
s u bsequent t o f i l i n g h i s c l a i m . We s t a t e d t h a t one of t h e p u r p o s e s 
of i n t e r i m compensation i s : 

". . . t o p r o t e c t the c l a i m a n t and h i s o r 
h e r f a m i l y , and t o p r e v e n t t o t a l l o s s of 
h e a l t h and home, w h i l e the employer o r 
i n s u r e r d e c i d e s whether t o a c c e p t or deny 
the c l a i m . " 

See a l s o S i l s b y v. S A I F , 39 Or App 555, 561-62 ( 1 9 7 9 ) . 

T h e r e i s no a t t r a c t i v e a l t e r n a t i v e . One p o t e n t i a l l y 
o v e r c o m p e n s a t e s the c l a i m a n t , and p r o v i d e s a c l a i m a n t who h a s had 
numerous employers w i t h g r e a t e r b e n e f i t s than a n o t h e r c l a i m a n t who 
h a s o n l y had one employer. The o t h e r a l t e r n a t i v e p o t e n t i a l l y 
undercompensates the c l a i m a n t , l e a v i n g him w i t h no funds upon 
which t o s u r v i v e . We b e l i e v e the o v e r c o m p e n s a t i o n i s t h e l e s s e r 
of t h e s e two e v i l s . We c o n c l u d e t h a t when t h e r e a r e s i m u l t a n e o u s 
m u l t i p l e c l a i m s a g a i n s t m u l t i p l e employers, each must p r o v i d e the 
c l a i m a n t w i t h i n t e r i m c ompensation. 

We do not b e l i e v e t h a t Candee and G i l r o y a r e a t odds w i t h our 
d e c i s i o n h e r e . I n Candee, the c l a i m a n t a c t u a l l y d i d r e c e i v e a t 
l e a s t p a r t i a l i n t e r i m compensation p a i d d i r e c t l y by the 
non-complying employer. I n G i l r o y , the c o u r t d i d not d i r e c t l y 
a d d r e s s t h e i s s u e and s i m p l y a f f i r m e d the o r d e r which a l l o w e d 
a s s e s s m e n t of p e n a l t i e s and a t t o r n e y f e e s a g a i n s t the i n s u r e r who 
was found not r e s p o n s i b l e f o r the c l a i m , but who a l s o f a i l e d t o 
pay i n t e r i m c o m pensation. Assessment of p e n a l t i e s and a t t o r n e y 
f e e s , w h i l e p u n i s h i n g the r e c a l c i t r a n t i n s u r e r a f t e r the f a c t , 
does n o t h i n g f o r the c l a i m a n t when he i s most i n need of 
c o m p e n s a t i o n b e n e f i t s . 

We n ote t h a t an i n s u r e r can a l w a y s a v o i d the payment of 
i n t e r i m c ompensation by d e n i a l of the c l a i m w i t h i n 14 days of 
n o t i c e o r knowledge. ORS 656.262. While t h i s too would l e a v e t h e 
c l a i m a n t w i t h o u t funds, i t would a t l e a s t s e r v e the p u r p o s e , a s 
noted by the c o u r t i n J o n e s , of promoting a s p e e d i e r r e s o l u t i o n o f 
the m a t t e r . . • • 

B e t t e r s o l u t i o n s a r e p r o b a b l y p o s s i b l e , but we b e l i e v e t h i s 
i s a m a t t e r f o r a p p r o p r i a t e l e g i s l a t i v e a c t i o n . We m e r e l y 
i n t e r p r e t the e x i s t i n g s t a t u t e s and choose the o p t i o n t h a t we 
b e l i e v e b e t t e r comports w i t h the r e a l i t i e s of a c l a i m a n t ' s 
p o s i t i o n a t the time of c l a i m f i l i n g , s t i m u l a t e s e m p l o y e r s and 
i n s u r e r s t o r a p i d a c t i o n and most l i k e l y i s most c o n s i s t e n t w i t h 
the g e n e r a l l e g i s l a t i v e i n t e n t . 
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With r e g a r d t o S A I F ' s argument c o n c e r n i n g ORS 656.210, we do 
not b e l i e v e t h a t t h i s s t a t u t e has any b e a r i n g on the p r e s e n t 
i s s u e . T h i s s t a t u t e merely p r o v i d e s f o r t h e manner by which time 
l o s s compensation i s c a l c u l a t e d . I t has no e f f e c t on the p e r i o d 
of compensation nor on the i s s u e of who i s r e q u i r e d t o pay t h a t 
c o m p e n s a t i o n . See S i l s b y , s u p r a , 39 Or App a t 561. We c o n c l u d e 
t h a t under Jones a l l employers a g a i n s t whom c l a i m s a r e f i l e d must 
e i t h e r deny the c l a i m w i t h i n 14 days or pay c l a i m a n t i n t e r i m 
c o m p e n s a t i o n w i t h no e x c e p t i o n s o t h e r than t h o s e i n s t a n c e s where 
the c l a i m a n t i s not a s u b j e c t worker, B e l l v. Hartman, 289 Or 447 
( 1 9 8 0 ) , o r , a s i n Bono, the c l a i m a n t i s employed f u l l - t i m e a t h i s 
r e g u l a r j o b . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 30, 1981 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . Those p o r t i o n s of the o r d e r which s e t 
a s i d e E B I ' s d e n i a l i s s u e d on b e h a l f of Bingham C o n s t r u c t i o n a r e 
r e v e r s e d . E B I ' s d e n i a l d a t e d May 11, 1981 i s r e i n s t a t e d and 
a f f i r m e d . The SAIF C o r p o r a t i o n ' s d e n i a l d a t e d March 25, 1981 on 
b e h a l f of Reimers & J o l i v e t t e i s s e t a s i d e , and the c l a i m remanded 
f o r a c c e p t a n c e and the payment of compensation a c c o r d i n g t o law. 
S A I F s h a l l r e i m b u r s e E B I f o r a l l compensation p a i d i n r e l i a n c e on 
the R e f e r e e ' s o r d e r . S A I F s h a l l a l s o pay c l a i m a n t ' s a t t o r n e y f e e 
f o r s e r v i c e s r e n d e r e d a t the h e a r i n g i n overcoming the d e n i a l . 
The remainder of the R e f e r e e ' s o r d e r i s a f f i r m e d . 

C l a i m a n t ' s a t t o r n e y i s awarded $300 f o r s e r v c e s r e n d e r e d on 
Board r e v i e w , p a y a b l e by the SAIF C o r p o r a t i o n . 

ROBERT L. MONTGOMERY, C l a i m a n t WCB 81-11049 
F l a x e l , Todd e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 15, 1983 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 
Reviewed by Board Members B a r n e s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Q u i l l i n a n ' s o r d e r w h i c h 
awarded c l a i m a n t 15% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y , 
t h a t b e i n g an i n c r e a s e of 5% over and above t h e D e t e r m i n a t i o n 
Order of August 10, 1981, and which found t h e S A I F C o r p o r a t i o n not 
r e s p o n s i b l e f o r payment o f the October 28, 1981 CT s c a n performed 
on c l a i m a n t . C l a i m a n t contends t h a t he i s e n t i t l e d t o a d d i t i o n a l 
permanent p a r t i a l d i s a b i l i t y and t h a t the R e f e r e e e r r e d i n 
c o n s i d e r i n g the q u e s t i o n of c l a i m a n t ' s e n t i t l e m e n t t o payment f o r 
t h e CT s c a n . 

We adopt the R e f e r e e ' s f i n d i n g s of f a c t a s our own, and 
a f f i r m and adopt t h o s e p o r t i o n s of h e r o r d e r r e l a t i n g t o t he 
e x t e n t of c l a i m a n t ' s d i s a b i l i t y . 

With r e g a r d t o the i s s u e c o n c e r n i n g payment f o r t h e CT s c a n 
p r o c e d u r e , the R e f e r e e found t h a t the c l a i m a n t p r e s e n t e d no • 
e v i d e n c e which would s u b s t a n t i a t e h i s p o s i t i o n t h a t S A I F was 
r e s p o n s i b l e f o r payment of t h a t b i l l . We a g r e e . Dr. Smith 
r e p o r t e d on June 15, 1981 t h a t subsequent t r e a t m e n t s would be 
r e l a t e d not t o c l a i m a n t ' s i n d u s t r i a l i n j u r y , but t o a s u b s e q u e n t 
a u t o m o b i l e a c c i d e n t . The R e f e r e e a l s o s t a t e d : 
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" I t may be t h a t m e d i c a l v e r i f i c a t i o n of t h e 
need f o r t h i s t r e a t m e n t w i l l be f o r t h c o m i n g 
i n t h e f u t u r e . I f t h a t be t h e c a s e , then 
c l a i m a n t a s s u r e d l y h a s t he r i g h t t o 
re s u b m i t t o t h e i n s u r a n c e c a r r i e r h i s c l a i m 
f o r m e d i c a l b e n e f i t s . " 

A l t h o u g h we a f f i r m t h e R e f e r e e ' s d e t e r m i n a t i o n r e g a r d i n g t h i s 
i s s u e , we do not i n any way embrace t h e above-quoted p a s s a g e . 
That p a s s a g e may be i n c o n s i s t e n t w i t h e l e m e n t a r y r e s j u d i c a t a 
c o n c e p t s , b ut we see no need t o r e a c h t h a t i s s u e a t t h i s t i m e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 17, 1982 i s a f f i r m e d . 
* * * * * * jf. if. + + ^ + * * 

CHARLES H. TAYLOR, C l a i m a n t WCB 81-07834 
P o z z i , W i l s o n e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 15, 1983 
R a n k i n , McMurry e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members Barne s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of t h a t p o r t i o n of R e f e r e e 
Q u i l l i n a n ' s o r d e r which a f f i r m e d t h e November 25, 1980 D e t e r m i n a 
t i o n Order which had g r a n t e d c l a i m a n t compensation f o r 15% l o s s o f 
the l e f t hand. C l a i m a n t contends t h a t t h i s award i s i n a d e q u a t e . 

C l a i m a n t ' s May 6, 1980 i n j u r y . w a s t o t h e f o u r t h and f i f t h 
f i n g e r s on h i s l e f t hand and c l a i m a n t ' s permanent impairment i s 
p r i m a r i l y i n t h e s e two f i n g e r s . As the s e l f - i n s u r e d e m p l o y e r ' s 
b r i e f c o r r e c t l y p o i n t s out, an award f o r 15% l o s s o f t h e hand would 
have been a p p r o p r i a t e i f t h e f o u r t h and f i f t h f i n g e r s had been com
p l e t e l y amputated, which t h e y were n o t . C l a i m a n t a r g u e s , however, 
t h a t he h as a d d i t i o n a l hand impairment i n t he form of l o s s o f g r i p 
s t r e n g t h . We f i n d l i t t l e e v i d e n c e on t h a t p o i n t , but we i n f e r t h a t 
c l a i m a n t ' s l o s s of g r i p s t r e n g t h i s due t o the impairment i n h i s 
two i n j u r e d f i n g e r s ; a t l e a s t , we f i n d no p e r s u a s i v e b a s i s f o r 
i n f e r r i n g t h a t c l a i m a n t h a s a g r e a t e r l o s s of g r i p s t r e n g t h t h a n 
would be a n a t u r a l consequence of t he impairment i n h i s two 
i n j u r e d f i n g e r s . Thus, the maximum p o s s i b l e award f o r l o s s o f 
t h o s e f i n g e r s compensates c l a i m a n t f o r n a t u r a l c o n s e q u e n c e s o f 
such a l o s s . 

With t h a t one a d d i t i o n a l f i n d i n g , we a f f i r m and adopt t h e 
R e f e r e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 16, 1982 i s a f f i r m e d . 
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STEPHEN R. EARLY, C l a i m a n t WCB 81-02043 
Kennedy, B o w l e s e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 17, 1983 
Wolf, G r i f f i t h e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 
The Board i s s u e d an Order on Review on J u l y 30, 1982. That 

o r d e r was a b a t e d on August 26, 1982 and the p a r t i e s were r e q u e s t e d 
t o submit a d d i t i o n a l b r i e f s . Having r e c e i v e d and c o n s i d e r e d t h o s e 
a d d i t i o n a l b r i e f s and h a v i n g a g a i n r e v i e w e d the r e c o r d , we v a c a t e 
our Order on Review d a t e d J u l y 30, 1982 and s u b s t i t u t e t h e 
f o l l o w i n g . 

C l a i m a n t r e q u e s t s and t h e employer c r o s s - r e q u e s t s r e v i e w of 
R e f e r e e N i c h o l s ' o r d e r . C l a i m a n t c h a l l e n g e s t h o s e p o r t i o n s of t h e 
o r d e r t h a t awarded compensation f o r 20% l o s s of use of h i s r i g h t 
arm and f a i l e d t o award u n s c h e d u l e d d i s a b i l i t y f o r h i s p s y c h o l o g i 
c a l c o n d i t i o n ; c l a i m a n t a r g u e s he i s e n t i t l e d t o a g r e a t e r s c h e 
d u l e d award and a l s o an u n s c h e d u l e d award. The employer c h a l l e n g e s 
t h a t p o r t i o n of t he R e f e r e e ' s o r d e r t h a t awarded c l a i m a n t temporary 
p a r t i a l d i s a b i l i t y from F e b r u a r y 15, 1980 t o J a n u a r y 22, 1981. 

At t h e age of 22, c l a i m a n t s u s t a i n e d compensable c r u s h i n g and 
b u r n - t y p e i n j u r i e s t o h i s r i g h t arm when he caught i t i n a r o c k -
c r u s h i n g machine. He underwent t h r e e s u r g e r i e s i n v o l v i n g m u l t i p l e 
s k i n ' g r a f t s and a p a r t i a l r e s e c t i o n of the elbow. F o l l o w i n g a 
r e c o v e r y p e r i o d , c l a i m a n t was d e c l a r e d m e d i c a l l y s t a t i o n a r y and t h e 
e x t e n t of impairment i n t he i n j u r e d arm e v a l u a t e d by two 
p h y s i c i a n s . C l a i m a n t h a s l o s t 10° t o 20° of range of motion i n h i s 
elbow i n both e x t e n s i o n and f l e x i o n . He h as p a t c h y l o s s of s e n s a -
t i v i t y t o tou c h i n h i s fo r e a r m and hand and a t r o p h y i n the t r i c e p s . 
C l a i m a n t f e e l s t h a t h i s g r i p s t r e n g t h i n h i s r i g h t hand i s redu c e d ; 
t h e m e d i c a l e v i d e n c e i n d i c a t e s t h a t g r i p s t r e n g t h i n t h a t hand i s 
" g r o s s l y n ormal" but t h a t t h e r e i s a l o s s o f g r i p p i n g f u n c t i o n due 
t o l o s s of s e n s a t i o n . O v e r a l l , t h e amount of impairment t o c l a i m 
a n t ' s elbow was r a t e d a s "moderately s e v e r e " . 

C o n s i d e r i n g t h e m e d i c a l e v i d e n c e t o g e t h e r w i t h t h e t e s t i m o n y 
c o n c e r n i n g c l a i m a n t ' s r educed use of h i s r i g h t arm and hand, we 
b e l i e v e t h a t an award of 35% s c h e d u l e d d i s a b i l i t y more a c c u r a t e l y 
r e f l e c t s t h e l o s s a r i s i n g from t h e compensable i n j u r y . 

What i s s u e i s b e f o r e us r e g a r d i n g c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n i s o b s c u r e a t b e s t ; a t v a r i o u s p o i n t s t h e p a r t i e s 
d i s c u s s i t a s a c o m p e n s a b i l i t y i s s u e , w h i l e a t o t h e r p o i n t s i t i s 
d i s c u s s e d a s an e x t e n t - o f - d i s a b i l i t y i s s u e . Assuming t h e i s s u e t o 
be c o m p e n s a b i l i t y , we have no doubt t h a t c l a i m a n t ' s arm i n j u r y was 
th e m a t e r i a l c a u s e of a t l e a s e some o f the o n s e t , o r a t l e a s t some 
of t h e w o r s e n i n g , o f t h e p s y c h o l o g i c a l problems; t h u s , a t l e a s t t o 
some e x t e n t , t h a t c o n d i t i o n i s compensable. 

The i n s u r e r ' s independent examining p s y c h i a t r i s t , Dr. 
P a r v a r e s h , noted t h a t c l a i m a n t e x p e r i e n c e d c e r t a i n s o c i a l , m e d i c a l 
and e m o t i o n a l problems a s a t e e n a g e r and young a d u l t . He 
c o n c l u d e d t h a t c l a i m a n t had a b a s i c p e r s o n a l i t y d i s o r d e r c o u p l e d 
w i t h s u b s t a n c e abuse, and t h a t c l a i m a n t ' s p r e s e n t i r r i t a b i l i t y , 
s o c i a l / e m o t i o n a l w i t h d r a w a l and moodiness were due t o t h i s 
p e r s o n a l i t y d i s o r d e r and s u b s t a n c e a b u s e . 
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On t h e o t h e r hand, t h e r e c o r d i n d i c a t e s t h a t a f t e r g r a d u a t i n g 
from h i g h s c h o o l , c l a i m a n t had two terms o f c o l l e g e work i n c i v i l 
e n g i n e e r i n g and p a r t i c i p a t e d i n a J o b Corp program. The r e c o r d 
f u r t h e r i n d i c a t e s t h a t c l a i m a n t m a r r i e d , s e r v e d a s a r e s p o n s i b l e 
husband t o h i s w i f e and f a t h e r t o h i s two s t e p c h i l d r e n and one 
n a t u r a l c h i l d and e n j o y e d s e v e r a l y e a r s of s t a b l e employment. 
C l a i m a n t ' s t r e a t i n g p s y c h i a t r i s t , Dr. M a l e t z k y , b e l i e v e d t h a t 
c l a i m a n t ' s p r e s e n t p s y c h o l o g i c a l and e m o t i o n a l problems were 
a t t r i b u t a b l e i n l a r g e p a r t , i f not e x c l u s i v e l y , t o t h e i n d u s t r i a l 
i n j u r y . 

Our i m p r e s s i o n of the e v i d e n c e Dr. P a r v a r e s h r e l i e s on a s 
i n d i c a t i n g a p e r s o n a l i t y d i s o r d e r i n d i c a t e s l i t t l e more tha n t h e 
normal v i c i s s i t u d e s of teenage y e a r s . I t a p p e a r s t o us t h a t , 
h a v i n g s u r v i v e d h i s teenage y e a r s , c l a i m a n t e n j o y e d s e v e r a l y e a r s 
of s t a b l e e m o t i o n a l w e l l - b e i n g , m a r i t a l a c c o r d and r e g u l a r 
employment and t h a t h i s arm i n j u r y s i g n i f i c a n t l y changed a l l t h a t , 
a t l e a s t t e m p o r a r i l y . We a r e s t a t i s f i e d t h a t c l a i m a n t ' s p r e s e n t 
p s y c h o l o g i c a l c o n d i t i o n i s c a u s a l l y r e l a t e d t o h i s t r a u m a t i c 
i n j u r y . 

I f , however, t h e i s s u e b e f o r e us i s whether c l a i m a n t h a s 
s u f f e r e d any permanent r e d u c t i o n i n wage e a r n i n g c a p a c i t y due t o 
h i s p s y c h o l o g i c a l c o n d i t i o n -- which a p p e a r s more l i k e l y t o be the 
s p e c i f i c i s s u e -- we a r e not p e r s u a d e d t h a t c l a i m a n t h a s 
e s t a b l i s h e d t h i s . W h i l e c l a i m a n t ' s e m o t i o n a l problems have 
d i s r u p t e d h i s home l i f e , t h e y do not appear t o have a f f e c t e d h i s 
employment p e r f o r m a n c e . T h e r e f o r e , an award o f u n s c h e d u l e d 
d i s a b i l i t y i s not j u s t i f i e d . 

R e g a r d i n g t h e c h a l l e n g e t o t h e R e f e r e e ' s award o f temporary 
p a r t i a l d i s a b i l i t y r a i s e d by t h e employer, we a f f i r m and adopt t h e 
r e l e v a n t p o r t i o n s o f the R e f e r e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 30, 1982 i s m o d i f i e d . 
C l a i m a n t i s awarded 67.2 d e g r e e s f o r 35% s c h e d u l e d d i s a b i l i t y f o r 
l o s s of use of h i s r i g h t arm. T h i s award i s i n l i e u of a l l p r i o r 
a w ards. C l a i m a n t ' s a t t o r n e y ' s f e e agreement i s approved and 
c l a i m a n t ' s a t t o r n e y i s a l l o w e d 25% of the i n c r e a s e d c o mpensation 
g r a n t e d by t h i s o r d e r . I n a l l o t h e r r e s p e c t s , t h e R e f e r e e ' s o r d e r 
i s a f f i r m e d . 

* * * * * * * * * * * * * * * 
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J E S S E E . HARDY, C l a i m a n t WCB 82-00018 
B o t t i n i & B o t t i n i , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 17, 1983 
M i n t u r n , V a n V o o r h e e s e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 
Reviewed by Board Members F e r r i s and B a r n e s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e P e t e r s o n ' s 
o r d e r which awarded c l a i m a n t c o mpensation f o r permanent t o t a l 
d i s a b i l i t y . The o n l y i s s u e i s the e x t e n t o f c l a i m a n t ' s d i s a b i l i t y . 

C l a i m a n t , who was 55 y e a r s o f age a t the time of the h e a r i n g , 
was employed a s a s h e e t r o c k t a p e r when, on J u l y 26, 1979, he s u s 
t a i n e d a back i n j u r y a f t e r he s t e p p e d on a p i e c e o f p i p e and f e l l . 
C l a i m a n t was r e f e r r e d by h i s f a m i l y p h y s i c i a n t o Dr. K e n d r i c k , a 
n e urosurgeon, who has remained h i s p r i m a r y t r e a t i n g p h y s i c i a n . Dr. 
K e n d r i c k d i a g n o s e d a back s t r a i n w i t h p r e - e x i s t i n g s e v e r e s p o n d y l o 
l i s t h e s i s w i t h s l i p p a g e of t h e L5 v e r t e b r a onto the S I v e r t e b r a 
w i t h a s o l i d n a t u r a l f u s i o n . Dr. K e n d r i c k b e l i e v e d t h a t c l a i m a n t 
c o u l d r e t u r n t o g a i n f u l employment, a l t h o u g h r e t u r n t o heavy manual 
l a b o r was not i n d i c a t e d . On J a n u a r y 18, 1980 Dr. K e n d r i c k s t a t e d 
t h a t s u r g e r y was not i n d i c a t e d i n t h a t i t would be of no b e n e f i t , 
and t h a t " i t i s my p r e s e n t o p i n i o n t h a t he i s c a p a b l e of work 
a l t h o u g h I do not t h i n k i t i s l i k e l y t h a t he w i l l be a b l e t o r e t u r n 
t o h i s p r e v i o u s employment a s a t a p e r . " He recommended no l i f t i n g 
o v e r 15 pounds and found c l a i m a n t t o be m e d i c a l l y s t a t i o n a r y . A 
D e t e r m i n a t i o n Order i s s u e d on F e b r u a r y 26, 1980 awarding c l a i m a n t 
15% u n s c h e d u l e d permanent d i s a b i l i t y . T h a t award was s u b s e q u e n t l y 
i n c r e a s e d t o 30% by a s t i p u l a t e d o r d e r d a t e d June 24, 1980. 

Due t o c o n t i n u i n g c o m p l a i n t s of p a i n , c l a i m a n t was r e f e r r e d t o 
Dr. B e r s o n , a l s o a n e u r o s u r g e o n , who performed a myelogram on March 
28, 1980. On A p r i l 22, 1980 Dr. B e r s o n r e p o r t e d t h a t , o t h e r t h a n 
t h e L5-S1 d e f e c t , t h e myelogram d e m o n s t r a t e d no e v i d e n c e o f back 
i n j u r y or a b n o r m a l i t y . He s t a t e d t h a t he informed the c l a i m a n t 
t h a t he c o u l d r e t u r n t o h i s r e g u l a r work w i t h a p p r o p r i a t e l i m i t a 
t i o n s and t h a t any p a i n o r d i s c o m f o r t he might p'-^erience would be 
temporary i n n a t u r e . Dr. B e r s o n s t a t e d t h a t ne b e l i e v e d t h a t 
c l a i m a n t was not m o t i v a t e d t o r e t u r n t o work. 

C l a i m a n t was t h e r e a f t e r r e f e r r e d f o r v o c a t i o n a l r e h a b i l i t a t i o n 
and p a r t i c i p a t e d i n a c o u r s e i n shop w e l d i n g . The emphasis o f t h e 
c o u r s e was l a t e r changed from w e l d i n g t o machine work. C l a i m a n t 
p e r f o r m e d w e l l i n the program, c o m p l e t i n g two terms o f the t h r e e 
term program. 

C l a i m a n t a p p a r e n t l y had not been s e e n by any p h y s i c i a n s f o r a 
p e r i o d of about one y e a r when, i n F e b r u a r y o f 1981, he s u f f e r e d an 
e x a c e r b a t i o n o f back p a i n . C l a i m a n t was examined by Dr. G a r r e t t 
who r e f e r r e d him back t o Dr. K e n d r i c k o v e r the c l a i m a n t ' s e x p r e s s e d 
d i s p l e a s u r e w i t h Dr. K e n d r i c k . I n h i s r e p o r t o f A p r i l 15, 1981, 
Dr. K e n d r i c k r e p o r t e d t h a t some p o l y n e u r o p a t h y had been found w h i c h 
ten d e d t o e x p l a i n the p a i n problem. However, Dr. K e n d r i c k a l s o 
s t a t e d : 

" I c o n t i n u e t o r e s i s t t h e i d e a t h a t t h e 
p a t i e n t i s p e r m a n e n t l y d i s a b l e d , however, 
a t l e a s t i n a t o t a l c a p a c i t y , and I 
c o n t i n u e t o f e e l t h a t he s h o u l d have some 
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m e a n i n g f u l r e h a b i l i t a t i o n . I h a s t e n t o 
p o i n t out t h a t I r e c o g n i z e t h e magnitude of 
t h e problem h e r e s i n c e t h e p a t i e n t h a s 
l i m i t e d e d u c a t i o n , e t c . , but I am n o t 
e n t i r e l y s u r e t h a t t h e machine shop work 
which he was b e i n g t r a i n e d f o r , . . . i s 
r e a l l y s u i t a b l e f o r him. He t e l l s me t h a t 
t h a t i n v o l v e s a g r e a t d e a l o f b e n d i n g , a s 
w e l l a s l i f t i n g , e t c . , when i t a c t u a l l y 
comes t o d o i n g machine shop work, and i f 
t h a t i s t h e c a s e , t h e n I t h i n k t h a t i s a 
r e l a t i v e l y poor c h o i c e f o r r e - t r a i n i n g 
him. I t may w e l l be t h a t some type o f 
a s s e m b l y - l i n e work i n a m i l l or something 
o f t h a t t y p e would r e q u i r e v e r y l i t t l e , i f 
any, r e - t r a i n i n g and would be r e a s o n a b l y 
s u i t a b l e work f o r him." 

I n A p r i l of 1981, Dr. G a r r e t t d i a g n o s e d h y p o t h y r o i d i s m . On 
May 4, 1981 Dr. K e n d r i c k r e p o r t e d t h a t c l a i m a n t ' s p a i n was r e l a t e d 
t o h i s i n d u s t r i a l i n j u r y r a t h e r t h a n from a w o r s e n i n g o f h i s 
s p o n d y l o l i s t h e s i s s i n c e h i s L5-S1 v e r t e b r a e had f u s e d s o l i d l y and 
t h a t t h e p o l y n e u r o p a t h y was r e l a t e d t o t h e h y p o t h y r o i d i s m r a t h e r 
t h a n t h e i n j u r y . C l a i m a n t was r e f e r r e d t o Dr. Quan f o r a p s y c h i 
a t r i c o p i n i o n . D e s p i t e t h e f a c t t h a t t h e r e was l a y t e s t i m o n y t o 
the e f f e c t t h a t c l a i m a n t was e x p r e s s i n g d e p r e s s i o n , Dr. Quan found 
no e v i d e n c e o f any s i g n i f i c a n t p s y c h i a t r i c d i s o r d e r w h i c h would 

;.:c"° h: - r*>« nf u l employment. O r t h o p a e d i c C o n s u l t a n t s 
examined c l a i m a n t on June 12, 1 9 8 i . The C o n s u l t a n t s ' f i n d i n g s and 
d i a g n o s e s were g e n e r a l l y c o n s i s t e n t w i t h t h o s e of t h e c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n s and c l a i m a n t was found t o be m e d i c a l l y s t a 
t i o n a r y . The C o n s u l t a n t s found t h a t c l a i m a n t c o u l d not p e r f o r m 
h i s p r e v i o u s j o b w i t h o r w i t h o u t l i m i t a t i o n s but c o u l d p e r f o r m a 
l i g h t d u t y j o b . The t o t a l l o s s o f f u n c t i o n a s a r e s u l t o f t h e 
i n j u r y was found t o be m i l d l y moderate. A p a i n c o n t r o l program 
was recommended. Another D e t e r m i n a t i o n Order i s s u e d on August 11, 
1981 awa r d i n g the c l a i m a n t an a d d i t i o n a l 5% permanent p a r t i a l 
d i s a b i l i t y . 

C l a i m a n t , d e s p i t e some e x p r e s s e d d i s i n t e r e s t , was t h e r e a f t e r 
seen' a t t h e C a l l a h a n C e n t e r by Dr. Schwan who found t h a t 
c l a i m a n t ' s work c l a s s i f i c a t i o n would be l i g h t a t a slow pace, l i g h t 
t o s e d e n t a r y a t a s t e a d y p a ce and s e d e n t a r y a t a r a p i d p a c e . Dr. 
Wise, p s y c h o l o g i s t , f e l t t h a t the c l a i m a n t had a t e n d e n c y t o 
c o n v e r t s o c i a l and e m o t i o n a l problems i n t o p h y s i c a l symptoms and 
o v e r f o c u s on p h y s i c a l problems. C l a i m a n t was d i s c h a r g e d from t h e 
C a l l a h a n C e n t e r on December 15, 1981 on the f o l l o w i n g grounds: 

"1. He does not t h i n k he can h o l d a 
f u l l - t i m e j o b o r a t t e n d a community c o l l e g e 
due t o h i s p h y s i c a l l i m i t a t i o n s . At t h e 
p r e s e n t time he s t a t e d t h a t he h a s been 
working out of h i s house f o r t h e p a s t f o u r 
months b u i l d i n g h i s own f u r n i t u r e and 
s e l l i n g i t . 

"2. He d o e s n ' t f e e l t h a t he needs a 
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v o c a t i o n a l a s s e s s m e n t a t t h e C e n t e r a t t h i s 
t i m e . He s t a t e d t h a t he knows what h i s 
p h y s i c a l l i m i t a t i o n s a r e and he h a s 
c o n f i d e n c e t h a t he can d e v e l o p h i s own j o b 
w i t h o u t our s e r v i c e s . " 

With r e g a r d t o the r e l e v a n t s o c i a l / v o c a t i o n a l f a c t o r s , t h e 
r e c o r d r e v e a l s t he f o l l o w i n g . As p r e v i o u s l y i n d i c a t e d , c l a i m a n t 
was 55 y e a r s of age a t t h e time o f t h e h e a r i n g . He h a s r e c e i v e d 
an e i g h t h grade e d u c a t i o n w i t h no GED and h a s worked a s a s h e e t r o c k 
t a p e r f o r a p p r o x i m a t e l y 20 y e a r s 

At t h e h e a r i n g , c l a i m a n t produced t e s t i m o n y from Mr. LaMotte, 
a v o c a t i o n a l r e h a b i l i t a t i o n c o u n s e l e r . He t e s t i f i e d t h a t he had 
c o n t a c t e d s e v e r a l employers i n the Bend a r e a i n an e f f o r t t o f i n d 
employment f o r the c l a i m a n t , but t h a t h i s e f f o r t s were u n s u c c e s s 
f u l . Mr. LaMotte a d m i t t e d , however, t h a t a l l o f the j o b c o n t a c t s 
i n v o l v e d m a c h i n i s t t y p e work, whic h he was aware t h a t c l a i m a n t was 
not p h y s i c a l l y a b l e t o p e r f o r m . I n f a c t , t h e p h y s i c a l r e q u i r e m e n t s 
o f the l i g h t e s t of t h e s e j o b s i n v o l v e d a 50 pound r e p e t i t i v e 
l i f t i n g r e q u i r e m e n t . 

We c o n c l u d e t h a t the e v i d e n c e does not s u p p o r t an award o f 
permanent t o t a l d i s a b i l i t y . Our summary of the r e l e v a n t m e d i c a l 
e v i d e n c e e s t a b l i s h e s t h a t not a s i n g l e p h y s i c i a n i s o f the o p i n i o n 
t h a t t h e c l a i m a n t i s t o t a l l y d i s a b l e d from a m e d i c a l s t a n d p o i n t . 
C l a i m a n t ' s p r i n c i p a l t r e a t i n g p h y s i c i a n , Dr. K e n d r i c k , h a s c o n s i s 
t e n t l y m a i n t a i n e d t h e o p i n i o n t h a t c l a i m a n t i s employable from a 
p h y s i c a l s t a n d p o i n t . With r e g a r d t o c l a i m a n t ' s p r e - e x i s t i n g 
s p o n d y l o l i s t h e s i s , t h e r e i s no e v i d e n c e t h a t t h e i n d u s t r i a l i n j u r y 
a g g r a v a t e d i t i n any way, and Dr. K e n d r i c k was of t h e o p i n i o n t h a t 
i t was not c a u s i n g o r c o n t r i b u t i n g t o any o f c l a i m a n t ' s d i f f i c u l 
t i e s . C l a i m a n t ' s h y p o t h y r o i d i s m c a n n o t be c o n s i d e r e d when d e t e r 
m i n i n g the e x t e n t o f h i s permanent d i s a b i l i t y . Emmons v. S A I F , 34 
Or App 605 ( 1 9 7 8 ) . 

We a r e a l s o not c o n v i n c e d t h a t when t h e s o c i a l / v o c a t i o n a l 
a s p e c t s a r e c o n s i d e r e d a l o n g w i t h t h e p h y s i c a l d i s a b i l i t y , t h a t 
c l a i m a n t i s p e r m a n e n t l y and t o t a l l y d i s a b l e d . 

C l a i m a n t h a s made l i t t l e t o no e f f o r t t o e s t a b l i s h t h a t he i s 
w i l l i n g t o seek r e g u l a r g a i n f u l employment and t h a t he h a s made 
r e a s o n a b l e e f f o r t s t o o b t a i n employment. ORS 6 5 6 . 2 0 6 ( 3 ) ; Home 
I n s u r a n c e Co. v. H a l l , 60 Or App 750 ( 1 9 8 2 ) . C l a i m a n t h a s not 
worked s i n c e t h e d a t e o f h i s i n j u r y o t h e r t h a n a s i n g l e a t t e m p t t o 
r e t u r n t o h i s p r e v i o u s j o b on one o c c a s i o n . He t e s t i f i e d a t t h e 
h e a r i n g t h a t he i n q u i r e d about work a t a f u r n i t u r e f a c t o r y and a 
p r i n t shop p r i o r t o the v o c a t i o n a l r e h a b i l i t a t i o n program, b u t t h a t 
he made no f u r t h e r a t t e m p t s p r i o r t o t h e program o r s u b s e q u e n t t o 
i t . The e v i d e n c e a l s o i n d i c a t e s t h a t c l a i m a n t h a s met r e h a b i l i t a 
t i o n e f f o r t s i n a somewhat r e s i s t e n t manner, o r w i t h u n r e a l i s t i c 
b e l i e f s w i t h r e g a r d t o h i s p h y s i c a l c a p a b i l i t i e s , s u c h a s h i s 
i n s i s t e n c e on o n l y w e l d i n g and m a c h i n i s t t r a i n i n g . D e s p i t e c l a i m 
a n t ' s p r o f e s s e d d e s i r e t o r e t u r n t o work, h i s e f f o r t s t o t h a t end 
h ave been v e r y m i n i m a l . The b e l i e f t h a t " i t h u r t s t o o much" t o 
seek- employment does not r e l i e v e a c l a i m a n t of t h a t s t a t u t o r y 
r e q u i r e m e n t . W i l l a m e t t e P o u l t r y Co. v. W i l s o n , 60 Or App 755 
( 1 9 8 2 ) . 
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C o n s i d e r i n g c l a i m a n t ' s impairment, age, e d u c a t i o n and p r e v i o u s 
jo b e x p e r i e n c e , we f i n d t h a t c l a i m a n t h a s s u s t a i n e d a l o s s of 
e a r n i n g c a p a c i t y t o t h e e x t e n t of 70% u n s c h e d u l e d permanent p a r t i a l 
d i s b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 28, 1982 i s r e v e r s e d . C l a i m a n t 
i s awarded 70% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . T h i s 
award i s i n l i e u o f and not i n a d d i t i o n t o a l l p r i o r awards. 

C l a i m a n t ' s a t t o r n e y i s a l l o w e d an a t t o r n e y ' s f e e i n t h e amount 
of 25% of the i n c r e a s e d permanent p a r i t a l d i s a b i l i t y awarded by 
t h i s o r d e r . T h i s i s i n l i e u o f and not i n a d d i t i o n t o t h a t awarded 
by t h e R e f e r e e . 

RUBEN P. MALDONADO, C l a i m a n t WCB 81-08683 
W e l c h , B r u u n & G r e e n , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 17, 1983 
K e i t h S k e l t o n , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members L e w i s and B a r n e s . 

The e m p l o y e r / i n s u r e r r e q u e s t s r e v i e w of R e f e r e e S e i f e r t ' s 
o r d e r w h i c h found t h e c l a i m a n t e n t i t l e d t o compensation f o r 
permanent t o t a l d i s a b i l i t y . The o n l y i s s u e i s t h e e x t e n t o f t h e 
c l a i m a n t ' s d i s a b i l i t y . 

On December 1, 1975 c l a i m a n t , who was then 50 y e a r s o f age, 
s u s t a i n e d a back i n j u r y w h i l e w o r k i n g a s a d r y e r g r a d e r a t t h e 
e m p l o y e r ' s m i l l . Dr. F i t c h e t t d i a g n o s e d m u s c u l o l i g a m e n t o u s s t r a i n 
w i t h spasm and d e g e n e r a t i v e a r t h r i t i s o f t h e lumbar s p i n e . C l a i m 
a n t was r e l e a s e d t o r e t u r n t o work and t h e D e t e r m i n a t i o n Order o f 
March 24, 1976 a l l o w e d c l a i m a n t b e n e f i t s f o r temporary t o t a l 
d i s a b i l i t y o n l y . Dr. F i t c h e t t c o n t i n u e d t o t r e a t c l a i m a n t c o n s e r 
v a t i v e l y , b u t c l a i m a n t c o n t i n u e d t o e x p e r i e n c e d i f f i c u l t i e s . 
C l a i m a n t was r e f e r r e d t o Dr. McGee who performed a myelogram on 
December 13, 1976. Dr. McGee found a h e r n i a t e d d i s c a t L 4 - 5 . A 
laminotomy and d i s k e c t o m y was performed on December 15, 1976. 

• Subsequent t o h i s s u r g e r y , c l a i m a n t , r a t h e r t h a n r e c o v e r i n g , 
c o n t i n u e d t o e x p e r i e n c e s e v e r e low back symptomatology. He was 
r e f e r r e d t o t h e C a l l a h a n C e n t e r i n August of 1977. P s y c h o l o g i c a l 
e v a l u a t i o n found t h e c l a i m a n t t o be s e v e r e l y d e p r e s s e d and i n need 
o f p s y c h o l o g i c a l c o u n s e l i n g . From a p h y s i c a l s t a n d p o i n t , c l a i m a n t 
was found q u a l i f i e d f o r medium or l i g h t work w i t h p s y c h o l o g i c a l 
f a c t o r s c o n t r i b u t i n g t o h i s impairment. C l a i m a n t noted no 
improvement i n h i s back c o n d i t i o n f o l l o w i n g h i s r e l e a s e from t h e 
C a l l a h a n C e n t e r . 

C l a i m a n t t h e r e a f t e r r e t u r n e d f o r t r e a t m e n t w i t h Dr. McGee. 
Dr. McGee op i n e d on December 1, 1977 t h a t he c o n s i d e r e d t h e 
c l a i m a n t t o be p e r m a n e n t l y and t o t a l l y d i s a b l e d w i t h r e g a r d t o h i s 
a b i l i t y t o r e t u r n t o h i s former employment and from any m e a n i n g f u l 
p h y s i c a l work due t o h i s c h r o n i c and u n r e s o l v e d back d i f f i c u l t i e s 
and d i f f u s e d e g e n e r a t i v e a r t h r i t i c changes i n t he lumbar s p i n e . 
Dr. McGee f e l t t h a t t h e a r t h r i t i c problem was a g g r a v a t e d by 
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c l a i m a n t ' s i n d u s t r i a l i n j u r y . C l a i m a n t c o n t i n u e d t o t r e a t w i t h Dr. 
McGee who found c l a i m a n t ' s c o n d i t i o n t o be s l o w l y d e t e r i o r a t i n g 
due t o t h e a r t h r i t i c s p i n a l changes. Dr. McGee c o n s i s t e n t l y main
t a i n e d t h e o p i n i o n t h a t c l a i m a n t was t o t a l l y d i s a b l e d from a p h y s i 
c a l s t a n d p o i n t from p e r f o r m i n g any m e a n i n g f u l employment. C l a i m a n t 
was examined by Dr. R i c k on August 20, 1979 who a l s o f e l t t h e 
c l a i m a n t t o be t o t a l l y d i s a b l e d . 

C l a i m a n t was examined by t h e O r t h o p a e d i c C o n s u l t a n t s on 
September 7, 1979. The C o n s u l t a n t s c o n c l u d e d t h a t c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y and c a p a b l e of l i g h t employment. The D e t e r 
m i n a t i o n Order of October 24, 1979 awarded c l a i m a n t 35% u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y . Dr. McGee r e p o r t e d on F e b r u a r y 20, 
1980: 

" I c e r t a i n l y would a g r e e w i t h O r t h o p a e d i c 
C o n s u l t a n t s t h a t h i s c o n d i t i o n i s 
e s s e n t i a l l y m e d i c a l l y s t a t i o n a r y . However, 
b e c a u s e o f h i s c o n t i n u e d g r e a t amount o f 
low back p a i n d i f f i c u l t y and compromise of 
range o f motion of lumbar s p i n e , i t was my 
thought t h a t even l i g h t m e a n i n g f u l work 
a c t i v i t y would not be p o s s i b l e . " 

At t h e r e q u e s t of the i n s u r e r , c l a i m a n t began t r e a t i n g w i t h 
Dr. B e r g e r , a p s y c h o l o g i s t , i n June o f 1980. C l a i m a n t was a l s o 
s e e n by a v o c a t i o n a l c o n s u l t a n t , Mr. Adolph, who c o n s i d e r e d c l a i m 
a n t t o be unemployable. C l a i m a n t was a l s o examined by Dr. C o l b a c h , 
a p s y c h i a t r i s t . Dr. C o l b a c h found t h a t c l a i m a n t had a moderate 
amount o f p s y c h o l o g i c a l impairment, a l t h o u g h he b e l i e v e d t h a t t h e 
p h y s i c a l c o m p l a i n t s were out of p r o p o r t i o n t o t h e p h y s i c a l 
f i n d i n g s . A t h i r d D e t e r m i n a t i o n Order i s s u e d on September 15, 1981 
awa r d i n g c l a i m a n t an a d d i t i o n a l 15% u n s c h e d u l e d permanent p a r t i a l 
low back and p s y c h o l o g i c a l d i s a b i l i t y . On March 9, 1982 Dr. B e r g e r 
r e p o r t e d t h a t he b e l i e v e d c l a i m a n t was t o t a l l y d i s a b l e d . 

From a p h y s i c a l s t a n d p o i n t , t h e m e d i c a l c o n s e n s u s i s t h a t 
c l a i m a n t i s p e r m a n e n t l y and t o t a l l y d i s a b l e d - With r e g a r d t o 
c l a i m a n t ' s s o c i a l / v o c a t i o n a l background, t h e r e c o r d r e v e a l s t h e 
f o l l o w i n g . C l a i m a n t was 56 y e a r s of age a t the time o f t h e 
h e a r i n g . He was born i n Mexico where he completed s c h o o l i n g 
t h rough t h e f o u r t h g r a d e . Although he has l i v e d i n the U n i t e d 
S t a t e s f o r many y e a r s , he h a s g e n e r a l l y l i v e d i n S p a n i s h s p e a k i n g 
communities and h i s command of the E n g l i s h language i s m i n i m a l . 
The c l a i m a n t i n i t i a l l y worked a s a f i e l d l a b o r e r and c a n n e r y 
worker i n T e x a s . He l a t e r moved t o Idaho where he worked a s a 
farm l a b o r e r , and t h e r e a f t e r t o C a l i f o r n i a where he worked i n 
cons t '.* - -11 c-r.. CI-?.'5..*:. ::r'". t i n n e d t o work i n c o n s t r u c t i o n u n t i l he 
s e c u r e d employment i n a s a w m i l l i n Oregon. He t h e n s e c u r e d a j o b 

a t a plywood m i l l a s a c l e a n - u p worker, g r e e n c h a i n p u l l e r and a 
d r y e r g r a d e r . A l l of c l a i m a n t ' s v o c a t i o n a l e x p e r i e n c e c a n be 
d e s c r i b e d a s u n s k i l l e d e n t r y - l e v e l t y p e of employment w i t h few 
s k i l l s t h a t a r e t r a n s f e r a b l e t o work t h a t i s l i g h t e r i n n a t u r e . 

The R e f e r e e noted t h a t , a l t h o u g h c l a i m a n t had not made any 
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e f f o r t s t o seek work f o l l o w i n g h i s i n j u r y a s r e q u i r e d by ORS 
6 5 6 . 2 0 6 ( 3 ) , under B u t c h e r v. SAIF, 45 Or App 313 ( 1 9 8 0 ) , he was 
not r e q u i r e d t o do so s i n c e t h e e v i d e n c e i n d i c a t e d t h a t c l a i m a n t 
was c o m p l e t e l y i n c a p a c i t a t e d . We a g r e e . 

As p r e v i o u s l y noted, i t a p p e a r s from a m e d i c a l s t a n d p o i n t 
a l o n e t h a t c l a i m a n t i s t o t a l l y d i s a b l e d from p a r t i c i p a t i n g i n any 
g a i n f u l employment. I f t h a t a l o n e were not s u f f i c i e n t , t h e r e l e 
v a n t s o c i a l / v o c a t i o n a l f a c t o r s make t h a t c o n c l u s i o n i n e s c a p a b l e . 
W i l s o n v. Weyerhaeuser, 30 Or App 403 ( 1 9 7 7 ) . The s t a t e m e n t s of 
the p h y s i c a n s , t a k e n t o g e t h e r w i t h the o t h e r f a c t o r s o f age, 
e d u c a t i o n , work e x p e r i e n c e , e t c . , i n d i c a t e t h a t c l a i m a n t i s 
i n c a p a c i t a t e d from o b t a i n i n g g a i n f u l employment. We a r e a l s o 
s a t i s f i e d t h a t i t would have been a u s e l e s s g e s t u r e f o r t h e 
c l a i m a n t t o seek work c o n s i d e r i n g h i s p h y s i c a l c o n d i t i o n and t h e 
s o c i a l / v o c a t i o n a l b a r r i e r s he would have c o n f r o n t e d . We, 
t h e r e f o r e , a g r e e w i t h the R e f e r e e t h a t c l a i m a n t i s p e r m a n e n t l y and 
t o t a l l y d i s a b l e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 3, 1982 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded an a t t o r n e y ' s f e e o f $500 f o r 
s e r v i c e s b e f o r e the Board, p a y a b l e by t h e employer. 

B I L L Y D. NORTON, C l a i m a n t WCB 82-01771 
P o z z i , W i l s o n e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 17, 1983 
Wol f , G r i f f i t h e t a l . , D e f e n s e A t t o r n e y s O r d e r D e n y i n g M o t i o n t o D i s m i s s 
The Board, h a v i n g c o n s i d e r e d the Motion t o D i s m i s s f i l e d 

h e r e i n by the employer, P o r t l a n d P r o v i s i o n Company, and i t s 
w o r k e r s compensation c a r r i e r , E B I Companies, on the b a s i s o f l a c k 
of j u r i s d i c t i o n due t o a p p e l l a n t ' s f a i l u r e t o send the p a r t i e s a 
copy o f the Request f o r Review, and h a v i n g f u r t h e r c o n s i d e r e d 
c l a i m a n t ' s Response t o E m p l o y e r ' s Motion t o D i s m i s s , d e n i e s s a i d 
motion on the grounds t h a t t h e Board h a s p r e v i o u s l y r u l e d i n 
M i c h a e l J . K i n g , 33 Van N a t t a 636 ( 1 9 8 1 ) , and B a r b a r a Rupp, 30 Van 
N a t t a 556 ( 1 9 8 1 ) , a s w e l l a s the c a s e s c i t e d i n c l a i m a n t ' s 
Response, t h a t the f a i l u r e t o send the p a r t i e s c o p i e s of t h e 
Request f o r Review i s not j u r i s d i c t i o n a l . The motion i s d e n i e d . 

I T I S SO ORDERED. 
* * * * * * * * * * * * * * * 

SARAH J . POWELL, C l a i m a n t WCB 81-08573 
R o b e r t Ehmann, C l a i m a n t ' s A t t o r n e y F e b r u a r y 18, 1983 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members B a r n e s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e James' o r d e r w h i c h found 
t h a t she i s e n t i t l e d t o an award of permanent d i s a b i l i t y e q u a l t o 
15° f o r a 10% l o s s of t he l e f t l e g ( k n e e ) . That award r e f l e c t s a 
7.5°, o r 5%, i n c r e a s e over t h e award g r a n t e d by a September 4, 
1981 D e t e r m i n a t i o n O r d e r . 
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A p r e l i m i n a r y i s s u e i s t h e c l a i m a n t ' s m o t i o n f o r remand t o 
t h e Referee, r e q u e s t i n g t h a t a d d i t i o n a l evidence be c o n s i d e r e d i n 
d e t e r m i n i n g t h e e x t e n t o f c l a i m a n t ' s d i s a b i l i t y . See ORS 
656.295(5). T h i s a d d i t i o n a l evidence r e f e r s t o an e x a c e r b a t i o n o f 
c l a i m a n t ' s l e f t knee symptoms r e l a t e d t o a J u l y 25, 1982 f a l l . 
That f a l l o c c u r r e d a f t e r t h e h e a r i n g i n t h i s case. Under these 
c i r c u m s t a n c e s , t h e p r o p e r method f o r c o n s i d e r a t i o n o f t h i s 
evidence i s f o r i t t o be s u b m i t t e d i n c o n j u n c t i o n w i t h an 
a g g r a v a t i o n c l a i m t o t h e i n s u r e r , r a t h e r t h a n a t t e m p t i n g t o 
i n c l u d e i t i n t h e r e c o r d o f t h i s case. The c l a i m a n t ' s m o t i o n f o r 
remand i s d e n i e d . 

Regarding t h e c l a i m a n t ' s e x t e n t o f d i s a b i l i t y t o her l e f t 
knee, we f i n d t h a t t h e 15°, o r 10%, permanent p a r t i a l d i s a b i l i t y 
compensation awarded by t h e Referee a d e q u a t e l y compensates t h e 
c l a i m a n t f o r her m i l d knee i n s t a b i l i t y , s w e l l i n g and d i s a b l i n g 
p a i n . See OAR 436-65-555. 

ORDER 

The Referee's o r d e r dated May 27, 1982 i s a f f i r m e d . 

MATTHEW J . SAMPSON, C l a i m a n t WCB 81-08496 
C a s h P e r r i n e , C l a i m a n t ' s A t t o r n e y F e b r u a r y 22, 1983 
M i n t u r n , V anVoorhees e t a l . , D e f e n s e A t t o r n e y s O r d e r on Rev i e w 
Reviewed by Board Members Barnes and Lewis. 

Claimant r e q u e s t s r e v i e w of those p o r t i o n s o f Referee 
N i c h o l s ' o r d e r which upheld t h e SAIF C o r p o r a t i o n ' s d e n i a l o f 
compensation f o r c l a i m a n t ' s knee and neck c o n d i t i o n s , found t h a t 
t h e D e t e r m i n a t i o n Order dated October 21, 1981 was n o t premature 
and awarded c l a i m a n t 10% unscheduled d i s a b i l i t y f o r h i s November, 
1979 low back i n j u r y . 

C l a i m a n t ' s c o n t e n t i o n s on review are u n c l e a r , b u t we 
u n d e r s t a n d t h e i s s u e s t o be: (1) whether c l a i m a n t ' s knee and neck 
c o n d i t i o n s are compensable under a c l a i m f i l e d i n c o n n e c t i o n w i t h 
an August, 1979 i n j u r y ; (2) whether c l a i m a n t ' s knee and neck 
c o n d i t i o n s are compensable under a c l a i m f i l e d i n c o n n e c t i o n w i t h 
a November, 1979 i n j u r y ; (3) whether the D e t e r m i n a t i o n Order o f 
October 21, 1981, which c l o s e d t h e l a t t e r c l a i m , was p r e m a t u r e l y 
i s s u e d ; and (4) the e x t e n t o f c l a i m a n t ' s low back d i s a b i l i t y . 

C l a imant was i n j u r e d on August 21, 1979 when he s l i p p e d and 
f e l l w h i l e w o r k i n g . On an 801 form he a l l e g e d t h a t he " t u r n e d 
a n k l e , h i t back and knee." There i s some d i s p u t e over which a n k l e 
and which knee were i n v o l v e d . However, we do not f i n d i t 
necessary t o decide t h a t i s s u e . T h i s c l a i m was c l o s e d by 
D e t e r m i n a t i o n Order dated November 5, 1979 which awarded c l a i m a n t 
t emporary t o t a l d i s a b i l i t y o n l y from August 21 t h r o u g h October 7, 
1979. 

A f t e r r e t u r n i n g t o work, c l a i m a n t was a g a i n i n j u r e d on 
November 7, 1979. On an 801 form he d e s c r i b e d the i n j u r y as b e i n g 
t o h i s "lower back." SAIF denied t h i s c l a i m . 
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Claimant t h e n t o o k two i s s u e s t o h e a r i n g : (1) t h e d e n i a l o f 
t h e November i n j u r y c l a i m ; and (2) t h e e x t e n t o f d i s a b i l i t y 
awarded by t h e D e t e r m i n a t i o n Order t h a t c l o s e d t h e August i n j u r y 
c l a i m . I n a p r i o r p r o c e e d i n g , Referee Danner s e t a s i d e t h e d e n i a l 
and a f f i r m e d t h e D e t e r m i n a t i o n Order. 

Claimant argues t h a t t h e two c l a i m s have been combined. We 
d i s a g r e e . The August, 1979 c l a i m was c l o s e d by t h e D e t e r m i n a t i o n 
Order o f November 5, 1979. Referee Danner a f f i r m e d t h a t 
D e t e r m i n a t i o n Order i n the p r i o r p r o c e e d i n g . No appeal was t a k e n 
from t h a t o r d e r . Under these c i r c u m s t a n c e s , c l a i m a n t cannot now 
argue t h a t he i s e n t i t l e d t o compensation f o r h i s knee and neck 
c o n d i t i o n s based on t h e August, 1979 c l a i m . 

T h i s case went t o h e a r i n g on t h e D e t e r m i n a t i o n Order d a t e d 
October 17, 1981 which c l o s e d c l a i m a n t ' s c l a i m f o r h i s November, 
1979 i n j u r y . That c l a i m was f o r an i n j u r y t o h i s low back. There 
i s no evidence i n t h e r e c o r d from which we c o u l d even s t r e t c h our 
i m a g i n a t i o n s t o f i n d a c a u s a l c o n n e c t i o n between t h a t low back 
i n j u r y and c l a i m a n t ' s a l l e g e d problems w i t h h i s neck and knee. We 
agree w i t h Referee N i c h o l s ' c o n c l u s i o n i n t h i s case t h a t c l a i m a n t 
has n o t proven e n t i t l e m e n t t o compensation f o r h i s neck and knee 
c o n d i t i o n s . 

C o n s i d e r i n g , t h e n , o n l y c l a i m a n t ' s low back i n j u r y , c l a i m a n t 
argues t h a t t h e D e t e r m i n a t i o n Order o f October 21, 1981 was 
p r e m a t u r e . B e g i n n i n g i n March of 1980, Dr. Sulkosky r e p e a t e d l y 
a s s e r t e d t h a t c l a i m a n t ' s low back c o n d i t i o n was m e d i c a l l y 
s t a t i o n a r y . The o n l y c o n t r a r y evidence i s a r e p o r t from a 
c h i r o p r a c t o r , Dr. Lang, who s t a t e s , "from a c h i r o p r a c t i c 
s t a n d p o i n t , I b e l i e v e t h a t Mr. Sampson has l a t i t u d e f o r 
improvement i n a c u r a t i v e n a t u r e . " I n t h e same l e t t e r - r e p o r t , 
j u s t p r i o r t o t h i s passage, Dr. Lang s t a t e d t h a t he had r e v i e w e d 
Dr. Sulkosky's r e p o r t and agreed w i t h i t s c o n c l u s i o n s . On t h i s 
r e c o r d , we are not persuaded t h a t c l a i m a n t was o t h e r t h a n 
m e d i c a l l y s t a t i o n a r y a t t h e t i m e t h e October 21, 1981 
D e t e r m i n a t i o n Order was i s s u e d . 

F i n a l l y , c l a i m a n t argues t h a t he i s e n t i t l e d t o a g r e a t e r 
award o f permanent p a r t i a l d i s a b i l i t y f o r h i s low back i n j u r y t h a n 
t h e 10% awarded by t h e Referee. We a f f i r m and adopt those 
p o r t i o n s o f t h e Referee's o r d e r f i n d i n g t o t h e c o n t r a r y . 

ORDER 

The Referee's o r d e r d a t e d June 2, 1982 i s a f f i r m e d . 
* * * * * * * * * * * * * * * 

-178-



ALLEN H. SPARKS, C l a i m a n t 
Don S w i n k , C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 81-00286 
F e b r u a r y 22, 1983 
O r d e r on Remand 

On r e v i e w of t h e Board's order dated A p r i l 29, 1982 t h e Court 
of Appeals r e v e r s e d t h a t p o r t i o n of t h e Board's order which h e l d 
t h a t c l a i m a n t ' s c l a i m f o r h i s l e f t h i p c o n d i t i o n was not 
compensable. 

Now, t h e r e f o r e , t h a t p o r t i o n of the above noted Board order 
h o l d i n g t h a t c l a i m a n t ' s l e f t h i p c o n d i t i o n i s not compensable i s 
v a c a t e d , and c l a i m a n t ' s l e f t h i p c l a i m i s remanded t o SAIF f o r 
acceptance and payment of b e n e f i t s i n accordance w i t h law. 

IT IS SO ORDERED. 

Reviewed by the Board en banc. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Galton's o r d e r 
s e t t i n g a s i d e i t s d e n i a l s and o r d e r i n g SAIF t o reopen c l a i m a n t ' s 
c l a i m as o f March 17; 1981, imposing p e n a l t i e s ; and awarding c l a i m 
a n t ' s a t t o r n e y a r e a s o n a b l e a t t o r n e y ' s fee f o r p r e v a i l i n g on a 
d e n i e d c l a i m and p u r s u a n t t o ORS 656.382(1). The s o l e i s s u e on 
r e v i e w i s the p r o p r i e t y o f the Referee's o r d e r s e t t i n g a s i d e SAIF's 
d e n i a l s ; i . e . t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c l a i m f o r an aggra
v a t i o n o f h i s May 20, 1976 i n j u r y . 

We a f f i r m and adopt t h e Referee's o r d e r , s u b j e c t t o two 
q u a l i f i c a t i o n s . I n d i s c u s s i n g the f a c t t h a t a D e t e r m i n a t i o n Order 
c l o s i n g t h e c l a i m i s s u e d November 24, 1980, and t h a t c l a i m a n t ' s 
r e q u e s t f o r c l a i m r e o p e n i n g was f o r reopening as o f March 17, 1981, 
th e Referee s t a t e d t h a t c l a i m a n t was e n t i t l e d t o t h i s r e l i e f , 
" e i t h e r on a r e o p e n i n g or an a g g r a v a t i o n b a s i s , " w i t h o u t h a v i n g t o 
prove t h a t h i s c o n d i t i o n had worsened. We have h e l d t o t h e 
c o n t r a r y , and t h a t , i n o r d e r t o o b t a i n reopening a t any t i m e , 
i n c l u d i n g w i t h i n one year a f t e r issuance o f a D e t e r m i n a t i o n Order, 
a c l a i m a n t i s r e q u i r e d t o prove e i t h e r a worsened c o n d i t i o n under 
ORS 656.273 or premature c l o s u r e o f t h e c l a i m , which r e q u i r e s 
s e t t i n g a s i d e a D e t e r m i n a t i o n Order. Roy McFerran, J r . , 34 Van 
N a t t a 621, a f f ' d w i t h o u t o p i n i o n , 60 Or App 786 ( 1 9 8 2 ) . We a r e 
s a t i s f i e d , however, t h a t c l a i m a n t ' s c o n d i t i o n has compensably 
worsened and t h a t c l a i m r e o p e n i n g i s w a r r a n t e d p u r s u a n t t o ORS 
656.273. 

The l a t e r o f SAIF's two d e n i a l s was i s s u e d on t h e b a s i s o f an 
i n d u s t r i a l i n j u r y a l l e g e d l y s u s t a i n e d by c l a i m a n t w h i l e w o r k i n g i n 
C a l i f o r n i a on or about September 13, 1980. That C a l i f o r n i a i n j u r y 
c l a i m was compromised and r e l e a s e d . SAIF contends t h a t , under t h e 
l a s t i n j u r i o u s exposure r u l e , c l a i m a n t ' s c o n d i t i o n i s t h e r e s p o n s i 
b i l i t y o f t h e subsequent C a l i f o r n i a employer, and t h a t c l a i m a n t i s 

TERRY L. BOND, C l a i m a n t 
P a u l L i p s c o m b , C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 81-01288 & 81-04848 
F e b r u a r y 24, 1983 
O r d e r on Rev i e w 
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estopped from a s s e r t i n g t h e p r e s e n t a g g r a v a t i o n c l a i m . SAIF 
concedes, however, t h a t i f the r u l e o f law t o be a p p l i e d i s n o t t h e 
l a s t i n j u r i o u s exposure r u l e o f Smith v. Ed's Pancake House, 27 Or 
App 361, 364 (1976) and i t s progeny, b u t r a t h e r t h e m a t e r i a l 
c o n t r i b u t i n g cause s t a n d a r d o f Grable v. Weyerhaeuser, 291 Or 387 
( 1 9 8 1 ) , t h a t i t i s l i a b l e f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n . The 
Referee found, and we agree, t h a t under e i t h e r s t a n d a r d c l a i m a n t ' s 
c o n d i t i o n i s the r e s p o n s i b i l i t y o f SAIF. Cf. David S. Mathews, 35 
Van N a t t a 75 ( 1 9 8 3 ) . We, t h e r e f o r e , do n o t embrace t h e Referee's 
u n n e c e s s a r i l y expressed p r e f e r e n c e f o r a p p l y i n g t h e r u l e o f G rable 
i n these s i t u a t i o n s f i n d i n g i t unnecessary t o d e c i d e t h a t i s s u e 
g i v e n t h e f a c t s o f t h i s case. But see W i l l s v. Boise Cascade 
Corp., 58 Or App 636 ( 1 9 8 2 ) . 

ORDER 

The Referee's o r d e r dated A p r i l 26, 1982 i s a f f i r m e d . 

Board Member Barnes D i s s e n t i n g : 

I n t h e process o f f o c u s i n g on the d e c i s i o n o f i n d i v i d u a l cases 
a t t h e Referee, Board and Court o f Appeals l e v e l s , i t i s q u i t e pos
s i b l e t o f a i l t o note t h e p a t t e r n o f d e c i s i o n s i n groups o f cases. 
There has been a s i g n i f i c a n t s h i f t i n t h e p a t t e r n o f d e c i s i o n s i n 
t h e group o f cases i n v o l v i n g i n s u r e r r e s p o n s i b i l i t y — a s h i f t t h a t 
I t h i n k i s i l l a d v i s e d . 

I f e e l q u i t e s a f e i n t h e o b s e r v a t i o n t h a t t h e p a t t e r n o f d e c i 
s i o n s i n these cases f o r many years has been t o p l a c e r e s p o n s i b i l 
i t y on t h e second, i . e . , l a t e r i n t i m e , o f two p o t e n t i a l l y l i a b l e 
i n s u r e r s . "When a subsequent [ i n d u s t r i a l ] i n j u r y c o n t r i b u t e s 
i n d e p e n d e n t l y t o a c l a i m a n t ' s d i s a b i l i t y , t h e f i r s t i n j u r y i s 
e f f e c t i v e l y superceded and t h e l a t t e r i n s u r e r i s s o l e l y l i a b l e f o r 
t h e e n t i r e r e s u l t i n g d i s a b i l i t y . " Crosby v. General D i s t r i b u t o r s , 
33 Or App 543, 545 ( 1 9 7 8 ) . And a l t h o u g h i t was never a r t i c u l a t e d 
q u i t e t h i s way, i t c o u l d s a f e l y be g e n e r a l i z e d from numerous d e c i 
s i o n s t h a t t h e independent c o n t r i b u t i o n from t h e second i n j u r y o n l y 
needed t o be de minimus t o s h i f t f u l l r e s p o n s i b i l i t y t o t h e second 
i n s u r e r . The net r e s u l t was t h a t t h e v a s t m a j o r i t y o f c l a i m s were 
found t o be new i n j u r i e s r a t h e r t h a n a g g r a v a t i o n s . 

Those r e s u l t s are c o n s i s t e n t w i t h r e s o l v i n g doubts i n f a v o r o f 
c l a i m a n t s . A l t h o u g h most c l a i m a n t s seem t o be i n d i f f e r e n t whether 
t h e i r c l a i m i s processed as a new i n j u r y o r an a g g r a v a t i o n , t o t h e 
e x t e n t t h a t i t makes any d i f f e r e n c e , f i n d i n g a new i n j u r y i s the 
more " p r o - c l a i m a n t " r e s u l t . I f t h e r e i s any d i f f e r e n c e i n 
b e n e f i t s , t h e h i g h e r b e n e f i t l e v e l s f o l l o w from a f i n d i n g o f new 
i n j u r y . A l s o , a f i n d i n g o f new i n j u r y r e s u l t s i n t h e c l a i m a n t 
h a v i n g a l o n g e r p e r i o d o f a g g r a v a t i o n r i g h t s i n t h e f u t u r e . 

I n j u s t t h e p a s t year or so t h e p a t t e r n o f d e c i s i o n s has 
s h i f t e d toward much more o f t e n p l a c i n g r e s p o n s i b i l i t y on t h e f i r s t , 
i . e . , e a r l i e r i n t i m e , o f two p o t e n t i a l l y l i a b l e i n s u r e r s . These 
r e s u l t s have been produced by t h e i m p o r t a t i o n o f t h e W e l l e r r u l e 
i n t o r e s p o n s i b i l i t y law by cases l i k e W i l l s v. Boise Cascade Corp., 
58 Or App 636 ( 1 9 8 2 ) ; now t h e " f a d " seems t o be t o f i n d t h a t t h e 
second i n j u r y / i n c i d e n t / e x p o s u r e r e s u l t e d merely i n an i n c r e a s e i n 
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symptoms w i t h o u t any worsening o f t h e u n d e r l y i n g c o n d i t i o n , and 
t h u s t h e f i r s t i n s u r e r remains r e s p o n s i b l e . I t h i n k i t i s d i f f i 
c u l t enough t o make the d i s t i n c t i o n r e q u i r e d by W e l l e r — between 
a worsening o f symptoms and a worsening o f the d i s e a s e t h a t t h e 
symptoms m a n i f e s t --when the i s s u e i s c o m p e n s a b i l i t y ; e x t e n d i n g 
t h i s d o c t r i n e t o r e s p o n s i b i l i t y cases compounds t h e c o n f u s i o n , 
And more t o the p o i n t , I b e l i e v e t h a t the net e f f e c t has been t h a t 
many, p r o b a b l y a m a j o r i t y , o f c l a i m s are now b e i n g found t o be 
a g g r a v a t i o n s r a t h e r t h a n new i n j u r i e s . 

That i s t h e r e s u l t t h e m a j o r i t y reaches i n t h i s case — t h a t 
when c l a i m a n t made a c l a i m f o r a new i n j u r y i n C a l i f o r n i a i n 
September o f 1980, he r e a l l y d i d n o t have a new i n j u r y t h e n b u t 
m erely an a g g r a v a t i o n o f h i s 1976 Oregon c l a i m f o r which SAIF i s 
r e s p o n s i b l e . See a l s o David S. Mathews, WCB Case No. 81-06365, 35 
Van N a t t a 75 (January 25, 1983). I d i s g r e e w i t h t h e W e l l e r 
concepts b e i n g a p p l i e d i n t h i s c o n t e x t and I d i s a g r e e w i t h t h e 
m a j o r i t y ' s a p p l i c a t i o n o f those concepts i n t h i s case. Most 
i m p o r t a n t l y , I d i s a g r e e w i t h the t r e n d toward l e s s f a v o r a b l e 
r e s u l t s t o c l a i m a n t s as a group i l l u s t r a t e d by t h i s case and o t h e r 
r e c e n t cases. For these reasons, I r e s p e c t f u l l y d i s s e n t . 

* * * * * * * * * * * * * * * * 
DOUGLAS DOOLEY, C l a i m a n t WCB 79-08349 
E v o h l F. Mai agon, C l a i m a n t ' s A t t o r n e y F e b r u a r y 28, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y S u p p l e m e n t a l O r d e r on R e c o n s i d e r a t i o n 
An Order on Review was i s s u e d h e r e i n on A p r i l 2, 1981. On 

t h e SAIF C o r p o r a t i o n ' s r e q u e s t f o r r e c o n s i d e r a t i o n , the o r d e r was 
abated on May 8, 1981, and t h e Board t h e r e a f t e r i s s u e d an Order on 
R e c o n s i d e r a t i o n on February 3, 1983. Through an o v e r s i g h t , an 
a t t o r n e y ' s fee was not i n c l u d e d t h e r e i n . 

ORDER 

The Board's Order on R e c o n s i d e r a t i o n dated February 3, 1983 i s 
supplemented t o p r o v i d e f o r the payment o f an a t t o r n e y ' s fee i n t h e 
sum o f $500 f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e c o n s i d e r a t i o n , 
t o be p a i d by t h e SAIF C o r p o r a t i o n . 

* * * * * * * * * * * * * * * 

SHARON E. GOODRICH, C l a i m a n t WCB 81-01953 
W e l c h , Bruun & G r e e n , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 28, 1983 
Schwabe, W i l l i a m s o n e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members Barnes and F e r r i s . 

The employer requests review o f Refereee Knapp's o r d e r and 
o r d e r on r e c o n s i d e r a t i o n which set a s i d e i t s d e n i a l o f c l a i m a n t ' s 
o c c u p a t i o n a l disease c l a i m . The o n l y i s s u e f o r review i s t h e com
p e n s a b i l i t y o f c l a i m a n t ' s e p i c o n d y l i t i s ( t e n n i s elbow) c o n d i t i o n . 

Claimant, age 35, has been employed as a s e c r e t a r y f o r t h e 
m e d i c a l s t a f f a t Providence H o s p i t a l s i n c e 1969. About 1978 she 
began h a v i n g d i f f i c u l t y w i t h her r i g h t elbow. Claimant has a l o n g 
h i s t o r y o f non-work r e l a t e d upper e x t r e m i t y problems b e g i n n i n g i n 
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1974 when a r i g h t c a r p a l t u n n e l r e l e a s e was p e r f o r m e d . A second 
r e l e a s e was performed i n 1976. Claimant underwent a f i r s t r i b 
r e s e c t i o n i n 1977 f o l l o w i n g a somewhat t e n t a t i v e d i a g n o s i s o f 
b i l a t e r a l t h o r a c i c o u t l e t syndrome. 

I n 1978 c l a i m a n t was a d m i t t e d t o Providence H o s p i t a l f o r a 
r i g h t s h o u l d e r a n t e r i o r acromionectomy. The r e p o r t o f February 5, 
1978 s t a t e s t h a t c l a i m a n t e x p e r i e n c e d r i g h t arm p a i n t h a t was 
i n i t i a l l y t h o u g h t t o be secondary t o her p r e v i o u s l y diagnosed and 
r e p a i r e d c a r p a l t u n n e l problem. W i t h regard t o the s h o u l d e r p a i n , 
t h e r e p o r t c o n t i n u e s : "She s t a t e s t h a t the p a i n does not keep h e r 
from w o r k i n g a t her s e c r e t a r i a l j o b b u t i t does l i m i t h er s p o r t s 
a c t i v i t y c o n s i d e r a b l y which i s i m p o r t a n t t o her." L a t e r m e d i c a l 
r e p o r t s seem t o i n d i c a t e t h a t c l a i m a n t ' s s h o u l d e r s u r g e r y was 
b i l a t e r a l . 

I n 1979 c l a i m a n t complained t o Dr. B u t l e r of r i g h t elbow p a i n . 
Dr. B u t l e r diagnosed b i l a t e r a l e p i c o n d y l i t i s and performed a r i g h t 
elbow e p i c o n d y l a r s t r i p p i n g on March 23, 1979. Claimant r e t u r n e d 
t o Dr. B u t l e r on J u l y 12, 1979, s t a t i n g t h a t she had been d o i n g 
w e l l u n t i l she took s e v e r a l g o l f swings which t r i g g e r e d severe 
p a i n . Claimant r e t u r n e d t o Dr. B u t l e r on June 16, 1980, s t a t i n g 
t h a t she had r e c u r r e n t p a i n a f t e r p e e l i n g tomatoes. On December 
24, 1980, c l a i m a n t signed an 801 form. P r e v i o u s l y , c l a i m a n t ' s 
medical care had been p a i d f o r by her h e a l t h i n s u r a n c e p r o v i d e r , 
t o Whom she s t a t e d t h a t her c o n d i t i o n was not w o r k - r e l a t e d . 

On January 13, 1981, Dr. Long, w i t h whom c l a i m a n t had a l s o 
been t r e a t i n g , r e p o r t e d t h a t he had no c l e a r h i s t o r y s u g g e s t i n g 
work a c t i v i t i e s were the cause of c l a i m a n t ' s d i f f i c u l t i e s , a l t h o u g h 
work d i d r e s u l t i n symptoms. On February 3, 1981, Dr. B u t l e r 
r e p o r t e d t h a t he f e l t t y p i n g a c t i v i t y was an a g g r a v a t i n g f a c t o r i n 
c l a i m a n t ' s c o n d i t i o n . He r e p o r t e d again on May 12, 1981, t h a t t h e 
t y p i n g a c t i v i t y was c o n t i n u a l l y a g g r a v a t i n g the c o n d i t i o n , "but 
has not r e s u l t e d i n any permanent worsening o f the t e n n i s elbow. 
I b e l i e v e once she stops t y p i n g the problem w i l l p r o b a b l y r e s o l v e . " 

On May 13, 1981 Dr. Long r e p o r t e d : "The h i s t o r y suggests t h a t 
Sharon p a r t i c i p a t e d i n v i g o r o u s a v o c a t i o n a l a c t i v i t i e s p r i o r t o and 
a t t h e t i m e o f onset of her elbow problem." He d e c l i n e d t o o f f e r 
an o p i n i o n as t o the work r e l a t i o n o f c l a i m a n t ' s c o n d i t i o n , i f any. 
Dr. B u t l e r s t a t e d i n h i s r e p o r t o f J u l y 29, 1981 t h a t c l a i m a n t ' s 
t y p i n g a c t i v i t y d i d aggravate her c o n d i t i o n t o the e x t e n t t h a t 
m e d i c a l t r e a t m e n t was r e q u i r e d . Dr. B u t l e r , however, very s p e c i 
f i c a l l y s t a t e d t h a t the t y p i n g o n l y r e s u l t e d i n a temporary worsen
i n g which would r e s o l v e once the a c t i v i t y was stopped. Dr. B u t l e r 
e l a b o r a t e d f u r t h e r i n h i s somewhat c o n f u s i n g r e p o r t o f September 1, 
1981 t h a t symptoms do not worsen u n l e s s t h e u n d e r l y i n g c o n d i t i o n 
a l s o worsens. 

The Referee, r e l y i n g on Neathamer v SAIF, 16 Or App 402 
(1974), f e l t compelled t o r e l y on Dr. B u t l e r ' s o p i n i o n because i t 
was u n c o n t r a d i c t e d . The Referee's o r d e r , however, i s somewhat con
f u s i n g as t o j u s t what he d i d f i n d compensable. A l t h o u g h a r e a d i n g 
of t h e t r a n s c r i p t leaves the i m p r e s s i o n t h a t c l a i m a n t was n o t a 
very i m p r e s s i v e w i t n e s s , the Referee s p e c i f i c a l l y found her t o be 
c r e d i b l e . 
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We r e j e c t e d t h e Referee's i n t e r p r e t a t i o n o f Neathamer i n Edwin 
B o l l i g e r , 33 Van N a t t a 559 (1981), a f f ' d 58 Or App 222 ( 1 9 8 2 ) . 
There i s no l e g a l r e q u i r e m e n t t h a t a f a c t f i n d e r must f i n d i n a c c o r 
dance w i t h an u n c o n t r o v e r t e d e x p e r t o p i n i o n . A l t h o u g h we do n o t 
b e l i e v e Dr. B u t l e r t o be so s t a t i n g , we would f i n d i t e x t r e m e l y 
d i f f i c u l t t o accept an o p i n i o n t h a t t y p i n g c o u l d cause a t e n n i s 
elbow c o n d i t i o n . See Mary E. Osborne, WCB Case No. 81-03984, 35 
Van N a t t a 186 (1983). 

A l t h o u g h we r e j e c t any c o n t e n t i o n t h a t c l a i m a n t ' s t y p i n g 
a c t i v i t y c o u l d be t h e major c a u s a t i v e f a c t o r i n her t e n n i s elbow 
c o n d i t i o n , the evidence does e s t a b l i s h t h a t once c l a i m a n t succumbed 
t o t h e c o n d i t i o n , whatever t h e cause may have been (and t h e e v i 
dence p o i n t s most s t r o n g l y t o her s p o r t s • a c t i v i t i e s ) , her c o n t i n u e d 
work a c t i v i t y was a major a g g r a v a t i n g f a c t o r . Dr. B u t l e r b e l i e v e d 
t h a t work a c t i v i t y caused a temporary worsening o f t h e c o n d i t i o n 
and t h a t , once c l a i m a n t ceased t y p i n g f o r a s u f f i c i e n t p e r i o d o f 
t i m e , the c o n d i t i o n would go i n t o r e m i s s i o n w i t h no permanent d i s 
a b i l i t y . Such an o p i n i o n i s not a t v a r i a n c e w i t h our e x p e r i e n c e i n 
r e g a r d t o t h i s c o n d i t i o n . 

Claimant's employer i s , t h e r e f o r e , not r e s p o n s i b l e f o r c l a i m 
a n t ' s c o n d i t i o n o t h e r than f o r b e n e f i t s a s s o c i a t e d w i t h t h e tempo
r a r y worsening o f the c o n d i t i o n . As soon as t h e medical evidence 
i n d i c a t e s t h a t the temporary worsening has r e s o l v e d , w i t h no 
permanency as a r e s u l t t h e r e o f , the employer's r e s p o n s i b i l i t y w i l l 
cease. Wi t h t h a t u n d e r s t a n d i n g o f the Referee's o r d e r , we a f f i r m . 

ORDER 

The Referee's o r d e r dated January 29, 1982 and or d e r on 
r e c o n s i d e r a t i o n dated February 4, 1982 are a f f i r m e d . C l a i m a n t 1 s 
a t t o r n e y i s awarded an a t t o r n e y fee o f $400 f o r s e r v i c e s b e f o r e 
t h e Board, payable by the employer. 

DARRELL H. GREEN, C l a i m a n t WCB 81-01678 
Mai agon & V e l u r e , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 28, 1983 
Wolf, G r i f f i t h e t a ! . , D e f e n s e - A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members Lewis and F e r r i s . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee N i c h o l s " o r d e r w h i c h : 
(1) found the c l a i m a n t ' s c e r v i c a l c o n d i t i o n t o be r e l a t e d t o t h e 
compensable December 22, 1978 lumber t r u c k a c c i d e n t t h e r e b y o v e r 
t u r n i n g t h e December 7, 1981 d e n i a l ; and (2) which reopened t h e 
c l a i m a n t ' s c l a i m f o r t i m e l o s s as o f December 6, 1981. 

We a f f i r m and adopt t h a t p o r t i o n o f t h e Referee's o r d e r 
r e l a t e d t o t h e c o m p e n s a b i l i t y o f t h e c l a i m a n t ' s c e r v i c a l c o n d i t i o n . 
We m o d i f y t h a t p o r t i o n o f the o r d e r which reopened t h e c l a i m f o r 
i n d e f i n i t e payment o f t i m e l o s s compensation. The evidence i n d i 
c a t e s t h a t i t would be a p p r o p r i a t e t o pay t i m e l o s s compensation 
f o r t h e p e r i o d o f t i m e t h e c l a i m a n t was h o s p i t a l i z e d f o r d i a g n o s t i c 
t e s t i n g from December 6, 1981 t h r o u g h December 8, 1981, b u t t h e r e 
i s no m e d i c a l evidence i n t h e r e c o r d t h a t c l a i m a n t has been d i s 
a b l e d from work o t h e r t h a n f o r t h a t p a r t i c u l a r t i m e p e r i o d . 
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ORDER 

• The Referee's o r d e r dated June 17, 1982 i s m o d i f i e d i n p a r t . 
The c l a i m a n t i s a l l o w e d temporary d i s a b i l i t y compensation f o r t h e 
p e r i o d o f h o s p i t a l i z a t i o n from December 6, 1981 t h r o u g h December 
8, 1981. The remainder o f the Referee's o r d e r i s a f f i r m e d . 

RANDALL P. MARKIN, C l a i m a n t WCB 82-02061 
P o z z i , W i l s o n e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 28, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members Lewis and F e r r i s . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Galt o n ' s o r d e r which 
m o d i f i e d t h e D e t e r m i n a t i o n Order dated January 29, 1982 by g r a n t i n g 
c l a i m a n t an a d d i t i o n a l award o f compensation eq u a l t o 75° f o r 50% 
l o s s o f h i s r i g h t l e g ( k n e e ) , making t h e c l a i m a n t ' s t o t a l scheduled 
permanent p a r t i a l d i s a b i l i t y award equal t o 105° f o r 70% l o s s o f 
h i s r i g h t l e g ( k n e e ) . 

The i n s u r e r contends t h a t t he me d i c a l r e p o r t s o f c l a i m a n t ' s 
t r e a t i n g d o c t o r , Dr. H o f f , and t h e examining d o c t o r , Dr. Pasquesi, 
show t h a t t h e c l a i m a n t has s u f f e r e d o n l y a 50% d i s a b i l i t y i n h i s 
r i g h t knee. The c l a i m a n t responds t h a t t h e m e d i c a l r e p o r t s , i n 
a d d i t i o n t o c l a i m a n t ' s c r e d i b l e t e s t i m o n y as t o l o s s o f use, 
j u s t i f y t h e 70% d i s a b i l i t y award. 

A January 29, 1982 D e t e r m i n a t i o n Order awarded 20% permanent 
p a r t i a l d i s a b i l i t y f o r l o s s o f the r i g h t l e g due t o t h e knee 
i n j u r y . Dr. Ho f f and Dr. Pasquesi have r a t e d c l a i m a n t ' s l o s s o f 
f u n c t i o n as b e i n g i n t h e 50% range. The Referee f e l t t h a t t h e 
D e t e r m i n a t i o n Order had not ad e q u a t e l y t a k e n i n t o account l o s s o f 
f u n c t i o n as f a r as l o s s o f range o f m o t i o n , sensory change, motor 
l o s s , weakness, a t r o p h y or d i s a b l i n g 

A p p l y i n g t h e f a c t s o f t h e case t o t h e g u i d e l i n e s a t OAR 
436-65-550 and OAR 436-65-555 y i e l d s a l o s s o f f u n c t i o n t o c l a i m 
a n t ' s r i g h t l e g i n t h e range o f 50 t o 55%. This f i g u r e i s d e r i v e d 
from l i m i t e d f l e x i o n t o 110° (which equals 1 4 % ) , sensory l o s s 
(which equals 0 ) , s t i f f n e s s , moderate t o severe p a i n and s w e l l i n g 
(10 t o 1 5 % ) , marked knee j o i n t i n s t a b i l i t y ( 3 0 % ) , and meniscectomy 
( 5 % ) . Combining t h e above f i g u r e s y i e l d s a range o f 49% t o 53% 
l o s s o f f u n c t i o n which rounds o f f t o a range o f 50 t o 55% 
d i s a b i l i t y . . 

ORDER 

The Referee's o r d e r d a t e d August 1 1 , 1982 i s m o d i f i e d . 
Claimant i s awarded compensation equal t o 82.5° f o r 55% l o s s o f 
h i s r i g h t l e g ( k n e e ) . T h i s award i s i n l i e u - o f a l l p r i o r awards. 
C l a i m a n t ' s a t t o r n e y ' s fee s h a l l be a d j u s t e d a c c o r d i n g l y . 

+ ++ + + + + + +++ + + ++ 
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BOB D. McCOY, C l a i m a n t WCB 81-02090 
B l a c k h u r s t , H o r n e c k e r e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 28, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members Lewis and F e r r i s . 

C laimant r e q u e s t s review of Referee Mongrain's order which 
a f f i r m e d t h e i n s u r e r ' s d e n i a l s dated February 2 , 1 9 8 1 and November 
2 5 , 1 9 8 1 f o r c l a i m a n t ' s headaches secondary t o c e r v i c a l s p o n d y l o s i s 
or any c o n d i t i o n s r e l a t e d t o the c l a i m a n t ' s upper s p i n e , neck or 
head. 

Claimant's t r e a t i n g o r t h o p e d i s t and surgeon, Dr. Campagna, and 
t h e examining d o c t o r s of t h e Southern Oregon Medical C o n s u l t a n t s 
have diagnosed t h e c l a i m a n t ' s neck problems as p o s t - t r a u m a t i c 
a g g r a v a t i o n of c e r v i c a l s p o n d y l o s i s w i t h c e r v i c a l c e p h a l g i a . They 
r e l a t e t h a t c o n d i t i o n t o the compensable i n j u r y . The i n s u r e r ' s 
m e d i c a l c o n s u l t a n t , Dr. Wayne N o r t o n , reviewed t h e medical f i l e and 
gave the o p i n i o n t h a t i t was more reasonable t h a t c l a i m a n t ' s neck 
p a i n and r a d i c u l a r symptoms i n the r i g h t shoulder and arm were 
merely evidence of, a n a t u r a l p r o g r e s s i o n of p r e - e x i s t i n g c e r v i c a l 
s p o n d y l o s i s . He based t h i s o p i n i o n on h i s i n t e r p r e t a t i o n of the 
evidence t h a t c l a i m a n t s u f f e r e d no d i r e c t trauma t o h i s neck and 
t h a t he d i d not have neck symptoms u n t i l sometime a f t e r t h e 
o n - t h e - j o b i n j u r y . 

Our review of the r e c o r d shows c o n t i n u o u s a n d , c o n s i s t e n t 
r e p o r t s by c l a i m a n t of headaches and i n c r e a s i n g C 5 - 6 r a d i c u l a r 
symptoms on the r i g h t b e g i n n i n g w i t h i n f o u r days of h i s back 
i n j u r y . The h o s p i t a l emergency r e p o r t showed the c l a i m a n t had 
neck tenderness upon i n i t i a l e x a m i n a t i o n . Ex. 1. The c l a i m a n t 
t e s t i f i e d he t a l k e d t o h i s nurse about the onset of headaches 
w i t h i n one week of the i n j u r y w h i l e he was s t i l l i n the h o s p i t a l . 
C laimant d i d not r e t u r n t o work and engaged i n r e l a t i v e l y l i t t l e 
a c t i v i t y u n t i l he was a d m i t t e d t o the Callahan Center about f o u r 
months l a t e r . At t h a t time the medical examiner noted "headaches 
of o c c i p i t a l n a t u r e s i n c e t h e t i m e of i n j u r y . " Ex. 1 4 . The 
c l a i m a n t t e s t i f i e d t h a t t h e a c t i v i t i e s a t the Callahan Center 
ex a c e r b a t e d h i s neck p a i n and he began t o n o t i c e s l i g h t r a d i c u l o 
p a t h y i n t o t h e r i g h t s h o u l d e r . Upon d i s c h a r g e from the C a l l a h a n 
Center on August 2 8 , 1 9 7 9 , the medical summary i n c l u d e d a d i a g n o s i s 
of C-6 r a d i c u l o p a t h y on t h e r i g h t i n a d d i t i o n t o c e r v i c a l spondylo
s i s . Next, on September 1 8 , 1 9 7 9 , Dr. Campagna recorded a h i s t o r y 
of headaches and s u b o c c i p i t a l p a i n s i n c e the a c c i d e n t . He a l s o 
noted a h i s t o r y of p a i n r a d i a t i n g from the neck i n t o the r i g h t 
s h o u l d e r . Next, on September 1 8 , 1 9 7 9 , Dr. Yamodis notes the 
n a r r o w i n g of the d i s c space a t C 5 - 6 . On A p r i l 1, 1 9 8 0 t h e Southern 
Oregon N e u r o l o g i c a l A s s o c i a t e s note c l a i m a n t ' s c o m p l a i n t of 
s u b o c c i p i t a l headache. F i n a l l y , i n June of 1.980, the Southern 
Oregon Medical C o n s u l t a n t s r e c o r d a h i s t o r y of c o n s t a n t o c c i p i t a l 
headache p a i n and diagnosed t h e c o n d i t i o n as p o s t - t r a u m a t i c aggra
v a t i o n of c e r v i c a l s p o n d y l o s i s w i t h c e r v i c a l , c e p h a l g i a (headaches) . 
Dr. Campagna agreed w i t h t h i s d i a g n o s i s . 

The above evidence shows t h a t headache and neck p a i n o c c u r r e d 
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a t t h e t i m e of the i n j u r y and i n c r e a s e d i n s e v e r i t y w i t h t i m e . 
There i s no evidence t h a t c l a i m a n t s u f f e r e d p a i n or headaches 
b e f o r e t h e work i n j u r y . Since t h a t t i m e , t h e p a i n has i n c r e a s e d 
so much t h a t the c l a i m a n t f e e l s he i s no longer a b l e t o work. We 
do f i n d t h a t c l a i m a n t ' s c l a i m f o r h i s p e r s i s t e n t neck and r e l a t e d 
r i g h t s houlder and arm c o m p l a i n t s i s supported by a preponderance 
of t h e evidence. 

We r e v e r s e the Referee. 

ORDER 

The Referee's order dated February 4, 1982 i s r e v e r s e d . The 
i n s u r e r ' s d e n i a l s dated February 2, 1981 and November 25, 1981 are 
d i s a p p r o v e d and t h i s c l a i m i s remanded t o the i n s u r e r f o r 
acceptance. Claimant's a t t o r n e y i s awarded $900 as a reasonable 
f e e f o r s e r v i c e s a t h e a r i n g and $550 as a reasonable a t t o r n e y ' s 
f e e f o r s e r v i c e s on r e v i e w . 

* * * * * * * * * * * * * * 

MARY E. (S0UTHW0RTH) OSBORNE, C l a i m a n t WCB 81-03984 
A b e l & D a h l g r e n , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 28, 1983 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members Barnes and F e r r i s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Q u i l l i n a n ' s 
o r d e r which s e t a s i d e i t s d e n i a l o f c o m p e n s a b i l i t y o f c l a i m a n t ' s 
e p i c o n d y l i t i s ( t e n n i s elbow) c o n d i t i o n and remanded t h e c l a i m t o 
SAIF f o r acceptance and payment o f compensation b e g i n n i n g on A p r i l 
15, 1981 u n t i l c l o s u r e occurs p u r s u a n t t o ORS 656.268. The o n l y 
i s s u e i s c o m p e n s a b i l i t y . 

Claimant was employed w i t h A d u l t and F a m i l y S e r v i c e s . I n 
A p r i l o f 1979 she began w o r k i n g i n the c a p a c i t y o f p r o d u c t i o n 
t y p i s t which i n v o l v e d t y p i n g on a c o n t i n u o u s b a s i s f o r her complete 
w o r k i n g s h i f t . Claimant p r e v i o u s l y served as a c l e r i c a l t r a i n e e 
which i n v o l v e d a p p r o x i m a t e l y t h r e e hours o f t y p i n g per day. Two 
months a f t e r b e g i n n i n g her work as a p r o d u c t i o n t y p i s t , c l a i m a n t 
began e x p e r i e n c i n g p a i n i n her r i g h t elbow. 

Claimant was i n i t i a l l y seen by Dr. Melgard who f e l t t h a t she 
had t r a u m a t i z e d t h e u l n a r nerve and suggested t h a t she not work 
u n t i l nerve c o n d u c t i o n s t u d i e s were per f o r m e d . The c o n d u c t i o n 
s t u d i e s were normal and Dr. Melgard t r e a t e d c l a i m a n t c o n s e r v a t i v e l y 
w i t h p a i n m e d i c a t i o n . Claimant was examined by Dr. Snodgrass on 
November 15, 1979. He noted t h a t c l a i m a n t had r e t u r n e d t o work 
a l t h o u g h she was no l o n g e r w o r k i n g as a p r o d u c t i o n t y p i s t and was 
p e r f o r m i n g more v a r i e d work a c t i v i t i e s . Dr. Snodgrass f e l t t h a t 
c l a i m a n t was s u f f e r i n g from e p i c o n d y l i t i s . 

W i t h r e g a r d t o the q u e s t i o n o f c a u s a t i o n , Dr. Snodgrass 
s t a t e d : 

" I t h i n k i t i s i m p o s s i b l e f o r me t o make a 
c o m p l e t e l y a c c u r a t e judgement ( s i c ) . I 
t h i n k i t i s e q u a l l y p o s s i b l e t h a t her elbow 
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i s t h e r e s u l t o f non-job a c t i v i t y , b u t t h e 
c o r o l l a r y i s t h a t t h e r e i s an equal 
p o s s i b i l i t y t h a t t h i s i s the r e s u l t o f j o b 
a c t i v i t i e s such as c o n t i n u o u s t y p i n g . I 
t h i n k t h a t c o n t i n u o u s t y p i n g would c e r t a i n l y 
a g g ravate t h e symptoms from any cause." 

Claimant e x p e r i e n c e d a r e c u r r e n c e o f symptoms i n October o f 
1980. On A p r i l 15, 1981 Dr. T i l e y performed a s t r i p p i n g o f t h e 
r i g h t elbow. On A p r i l 22, 1981 SAIF revoked i t s p r e v i o u s accep
tance o f t h e c l a i m . I n response t o a q u e s t i o n n a i r e from SAIF, Dr. 
T i l e y responded on December 9, 1981 t h a t i t was " h i g h l y u n l i k e l y " 
t h a t c l a i m a n t ' s t y p i n g was the s o l e cause o f her problem, a l t h o u g h 
he f e l t t h a t i t would cause symptoms and was more l i k e l y : 

" . . . one a g g r a v a t i n g f a c t o r t o the 
symptomatology. C e r t a i n l y I would agree 
w i t h Dr. Snodgrass t h a t p r o b a b l y o t h e r 
a c t i v i t i e s p l a y a r o l e i n t h i s . C e r t a i n l y 
t h i s would be my experie n c e w i t h t r e a t i n g a 
number o f cases. However, Mrs. Osborne has 
been q u i t e s p e c i f i c w i t h me t h a t she f e e l s 
t h a t t y p i n g i s a s i g n i f i c a n t c o n t r i b u t o r y 
cause o f her problem." (Emphasis added). 

SAIF r e q u e s t e d an o p i n i o n from Dr. Nathan. He s t a t e d t h a t t h e 
most common causes of t e n n i s elbow are from r e p e t i t i v e , f o r c e f u l 
a c t i v i t i e s and on c e r t a i n occasions i t occurs f o l l o w i n g a s i g n i f i 
c a n t p h y s i c a l trauma which: 

". . . p l a c e .tension on t h e o r i g i n s o f the 
ext e n s o r c a r p i r a d i a l i s b r e v i s and sometimes 
longus tendons going t o t h e w r i s t on t h e 
same s i d e . These tendons t h a t d o r s i f l e x t h e 
w r i s t ( h y p e r e x t e n s i o n ) t a k e t h e i r o r i g i n 
from t he l a t e r a l d i s t a l p o r t i o n o f the 
humerus ( e p i c o n d y l a r a r e a ) . I t has not been 
my e x p e r i e n c e t h a t t y p i n g i s a c a u s a t i v e 
f a c t o r i n the onset o f t e n n i s elbow. 

I f t h e p a t i e n t was a t y p i s t and t h e r e were 
o t h e r a c t i v i t i e s which were r e s p o n s i b l e f o r 
the onset o f the e p i c o n d y l i t i s or ' t e n n i s 
elbow,' i t can be t h a t t y p i n g a c t i v i t i e s 
c o u l d be u n c o m f o r t a b l e f o r the p a t i e n t b u t 
t y p i n g c e r t a i n l y would not be the s o l e o r 
s i g n i f i c a n t cause of t h e onset o f symptoms." 

The Referee s t a t e d t h a t : "The medical evidence i n t h i s case 
i s somewhat vague as t o c a u s a t i o n . However, a l l d o c t o r s agree t h a t 
r e p e t i t i v e a c t i v i t y , such as c o n t i n u o u s t y p i n g c o u l d cause t h i s 
t e n n i s elbow syndrome as w e l l as a g g r a v a t i n g t h e o v e r a l l symptom 
complex." The Referee concluded t h a t , i n view o f the f a c t t h a t 
t h e r e was no evidence as t o what o t h e r a c t i v i t i e s c l a i m a n t might 
have engaged i n o f f t h e j o b , c l a i m a n t e s t a b l i s h e d her work a c t i v i t y 
as t h e major c o n t r i b u t i n g cause o f her c o n d i t i o n . SAIF v. Gyg i , 55 
Or App 570 (1 9 8 2 ) . 
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We d i s a g r e e w i t h the Referee's c o n c l u s i o n , a l t h o u g h we do 
agree t h a t t h e m e d i c a l evidence s u b m i t t e d i s vague as t o t h e i s s u e 
o f c a u s a t i o n and t h a t t h e r e l e v a n t s t a n d a r d i s the major c o n t r i 
b u t i n g cause t e s t o f Gygi. We d i s a g r e e t h a t a l l p h y s i c i a n s s t a t e d 
t h a t t h e y f e l t r e p e t i t i v e t y p i n g c o u l d cause or aggravate t e n n i s 
elbow. Dr. Snodgrass b a s i c a l l y d e c l i n e d t o o f f e r an o p i n i o n and 
would o n l y go so f a r as t o s t a t e t h a t i t c o u l d aggravate t h e c o n d i 
t i o n from a symptomatic s t a n d p o i n t . Dr. T i l e y ' s o p i n i o n seems t o 
be b a s i c a l l y i n agreement w i t h t h a t o f Dr. Snodgrass, i . e . , t h a t 
t he t y p i n g c o u l d p o s s i b l y r e s u l t i n some symptomatology and t h a t 
o t h e r a c t i v i t i e s p r o b a b l y p l a y e d a r o l e . Dr. Nathan o f f e r e d t h e 
most cogent and e x p l a n a t o r y o p i n i o n i n the r e c o r d c o n c e r n i n g t h e 
e t i o l o g y o f * e p i c o n d y l i t i s , s t a t i n g t h a t t y p i n g was not a known 
c a u s a t i v e f a c t o r o f t h a t c o n d i t i o n . Dr. Nathan acknowledged t h a t 
t y p i n g c o u l d cause symptoms, b u t c o u l d not be a s o l e o r s i g n i f i 
c a n t cause o f the o n s e t . 

We t h i n k t h e most t h a t the evidence e s t a b l i s h e s i n t h i s case 
i s a p o s s i b i l i t y o f a c a u s a l c o n n e c t i o n . I t i s not s u f f i c i e n t t o 
e s t a b l i s h major c o n t r i b u t i n g cause. The Referee r e l i e d h e a v i l y on 
t h e t e m p o r a l c o n n e c t i o n between the onset o f c l a i m a n t ' s symptoms 
and her a c t i v i t i e s as a p r o d u c t i o n t y p i s t . I n Edwards v. SAIF, 30 
Or App 21, 24 ( 1 9 7 7 ) , the c o u r t s t a t e d : 

"Claimant, w h i l e r e c o g n i z i n g t h e u n c e r t a i n t y 
o f t he medical evidence, argues t h a t a 
' n a t u r a l i n f e r e n c e , ' based on the t i m i n g and 
l o c a t i o n o f the c o n d i t i o n a r i s e s 
e s t a b l i s h i n g a c a u s a l r e l a t i o n s h i p between 
the f a l l and the u r o l o g i c a l c o n d i t i o n s . I n 
a complex and t e c h n i c a l m e d i c a l problem . . 
. we are not prepared t o i n d u l g e a ' n a t u r a l 
i n f e r e n c e ' where the medical evidence has 
f a i l e d t o do so." 

I n view o f t h e t r e m u l o u s n a t u r e o f the medical evidence i n t h i s 
case, we f i n d r e l i a n c e on a t e m p o r a l r e l a t i o n s h i p t o be i n s u f f i 
c i e n t t o prove c a u s a t i o n . 

The f a c t t h a t t h e r e may be l i t t l e evidence i n t he r e c o r d w i t h 
r e g a r d t o what o t h e r a c t i v i t i e s c l a i m a n t might have engaged i n o f f 
the j o b does not prove c l a i m a n t ' s case. I t i s not necessary f o r 
t h e i n s u r e r t o p r e s e n t evidence which, as t h e Referee p u t i t , 
"demonstrateCs] t h a t c l a i m a n t ' s household a c t i v i t i e s would be o f 
such a n a t u r e as t o compare i n e f f e c t w i t h the . . . a c t i v i t y o f 
t y p i n g e i g h t hours a day." I n o t h e r words, we do not agree t h a t i t 
i s t h e burden o f the i n s u r e r t o prove a c l a i m i s not compensable. 
See Eonia Z. Stoa, 34 Van N a t t a 1206, 1207 ( 1 9 8 2 ) : "The c l a i m a n t 
has t h e burden o f p r o o f . We do not t h i n k an i n f e r e n c e t o a i d t h e 
p a r t y w i t h the burden o f p r o o f can be drawn from t h e adverse 
p a r t y ' s • f a i l u r e t o produce any evidence or s p e c i f i c evidence." 

F i n a l l y , i t seems l o g i c a l t o us t o expect t h a t , i f t y p i n g 
caused an elbow c o n d i t i o n , t h a t c o n d i t i o n would be m a n i f e s t e d i n 
b o t h elbows s i n c e the two forearms are used about e q u a l l y i n 
t y p i n g . However, the p r e s e n t c l a i m i s o n l y f o r a r i g h t elbow 
c o n d i t i o n . 
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ORDER 

The Referee's o r d e r dated A p r i l 26, 1902 i s r e v e r s e d . The 
SAIF C o r p o r a t i o n ' s d e n i a l o f A p r i l 22, 1981 i s r e i n s t a t e d and 
a f f i r m e d . 

DAVID B. OWENS, C l a i m a n t WCB 82-01030 
B l a c k h u r s t , H o r n e c k e r e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 28, 1983 
F o s t e r & P u r d y , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members Barnes and F e r r i s . 

The e m p l o y e r / i n s u r e r r e q u e s t s review o f Referee Brown's 
o r d e r s which s e t a s i d e i t s d e n i a l i n t h i s " unexplained f a l l " case. 

Claimant worked the swing s h i f t as a n i g h t watchman a t a 
lumber m i l l . He was found by the gra v e y a r d s h i f t watchman i n a 
semi-conscious s t a t e w i t h a c u t on h i s head. Claimant has no 
memory of f a l l i n g , b e i n g h i t or o t h e r e x p l a n a t i o n f o r h i s i n j u r y . 
The i n s u r e r has i n t r o d u c e d evidence s u g g e s t i n g i d i o p a t h i c causes 
o f c l a i m a n t ' s apparent f a l l . 

The Referee d i s c u s s e d the problems i n t h i s t y p e o f case a t 
l e n g t h , c o n c l u d i n g t h a t the c l a i m was compensable under our 
d e c i s i o n i n Peter J . Russ, 33 Van N a t t a 409 (1981). We would be 
i n c l i n e d t o agree w i t h t h a t c o n c l u s i o n i f our d e c i s i o n i n Russ 
were t h e l a s t word on p o i n t . 

However, s i n c e t h e date o f the Referee's o r d e r t h e Court o f 
Appeals has decided P h i l A. L i v e s l e y Co. v. Russ, 60 Or App 292 
(1982) , and Mackay v. SAIF, 60 Or App 536 (198 2 ) . Mackay 
summarizes t h e c o u r t ' s c o n c l u s i o n s i n b o t h cases: 

"Claimant's evidence showed no more tha n 
t h a t i t was e q u a l l y p o s s i b l e t h a t the cause 
of c l a i m a n t ' s f a l l , her b u c k l i n g knee, was 
i d i o p a t h i c as t h a t i t was [ w o r k ] 
connected. That i s not enough t o s a t i s f y 
her burden o f p r o o f . W i t h o u t more, such a 
f a l l i s not compensable." 60 Or App a t 539. 

We cannot a f f i r m a t i v e l y say t h a t we are persuaded t h a t 
c l a i m a n t i n t h i s case has proven more than d i d t h e c l a i m a n t 
Mackay case. 

F i n a l l y , the motions o f the e m p l o y e r / i n s u r e r t o s t r i k e and t o 
remand are d e n i e d . 

ORDER 

The Referee's o r d e r s dated June 18, 1982 and J u l y 16, 1982 
are r e v e r s e d . The d e n i a l o f the e m p l o y e r / i n s u r e r dated January 
26, 1982 i s r e i n s t a t e d and a f f i r m e d . 
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NOBLE P R I C E , C l a i m a n t WCB 80-06188 & 80-05506 
Malagon & V e l u r e , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 28, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w ( R e m a n d i n g ) 
Reviewed by Board Members Barnes and F e r r i s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee McCullough's 
o r d e r and Order on R e c o n s i d e r a t i o n which s e t a s i d e i t s p a r t i a l 
d e n i a l and o r d e r e d i t t o accept c l a i m a n t ' s c l a i m f o r a che s t p a i n 
c o n d i t i o n . No d e f i n i t i v e d i a g n o s i s was made i d e n t i f y i n g t h e o r i g i n 
o f c l a i m a n t ' s chest p a i n . Among t h e p o s s i b i l i t i e s a r e c o r o n a r y 
a r t e r y d i s e a s e and a s t r e s s - i n d u c e d m y o c a r d i a l i n f a r c t i o n . The 
Referee found t h a t c l a i m a n t ' s c h e s t p a i n , on or about March 4, 
1980, was a compensable consequence o f c l a i m a n t ' s October 9, 1979 
back i n j u r y . We d i s a g r e e and r e v e r s e . 

On October 9, 1979 c l a i m a n t i n c u r r e d a compensable low back 
s t r a i n w h i l e l i f t i n g lumber a t work. He i n i t i a l l y r e c e i v e d 
c h i r o p r a c t i c c a r e , which a f f o r d e d no r e l i e f . Claimant t h e n came 
under t h e ca r e o f Dr. L o t t , who r e f e r r e d him t o Dr. S t r e i t z , an 
o r t h o p e d i c surgeon, who diagnosed d e g e n e r a t i v e a r t h r o s i s o f t h e 
lu m b o s a c r a l s p i n e , d i s c o g e n i c low back p a i n , a n x i e t y and o b e s i t y . 
C l a i m a n t was a p p a r e n t l y unhappy w i t h Dr. S t r e i t z , and he i n s i s t e d 
on a t r a n s f e r t o Sacred Heart H o s p i t a l where he was seen by Dr. 
Hockey, who diagnosed a l u m b o s a c r a l s t r a i n e m b e l l i s h e d by c o n s i d e r 
a b l e f u n c t i o n a l o v e r l a y . Claimant r e t u r n e d t o t h e care o f Dr. 
S t r e i t z , who f e l t t h a t c l a i m a n t ' s r e c o v e r y would be slow and 
somewhat c o m p l i c a t e d by h i s a n x i e t y . 

I n a c h a r t n o t e d a t e d January 25, 1980, Dr. S t r e i t z n o t e d t h a t 
c l a i m a n t d i d n o t wish t o r e t u r n t o work a t t h e m i l l , "due t o h i s 
f e a r o f v a r i o u s f a c t o r s i n c l u d i n g j o b s e c u r i t y and so on." I t was 
Dr. S t r e i t z ' s o p i n i o n a t t h a t t i m e t h a t , from a p h y s i c a l s t a n d 
p o i n t , c l a i m a n t was a b l e t o work. 

Claimant was i n t e r v i e w e d on two occasions i n February o f 1980 
by Dr. H o l l a n d , a p s y c h i a t r i s t . I n t h e course o f these i n t e r v i e w s , 
c l a i m a n t r e l a t e d h i s f e a r o f r e t u r n i n g t o work, and t h a t he was 
"scared t o d e a t h " because he expected t h a t Dr. S t r e i t z would soon 
r e l e a s e him t o r e t u r n t o work. Claimant d e s c r i b e d h i s f r u s t r a t i o n 
w i t h h i s t w e n t y - f i v e o r more years as a m i l l worker. C l a i m a n t a l s o 
r e l a t e d h i s p e r c e p t i o n o f Dr. S t r e i t z ' s a t t i t u d e as b e i n g one o f 
d i m i n i s h i n g i n t e r e s t , which c o n t r i b u t e d t o h i s a n x i e t y . Dr. 
H o l l a n d concluded t h a t c l a i m a n t was e x p e r i e n c i n g a v o c a t i o n a l 
c r i s i s : 

" I view t h i s as a s i t u a t i o n a l r e a c t i o n 
which does n o t have t h e s t r u c t u r e o f a 
n e u r o s i s and I b e l i e v e t h a t t h e s i t u a t i o n a l 
r e a c t i o n i s as much caused by h i s p a s t 
e x p e r i e n c e s as a n y t h i n g e l s e . I do n o t 
b e l i e v e t h a t t h e a c c i d e n t i t s e l f was 
p s y c h o l o g i c a l l y t r a u m a t i z i n g , nor has h i s 
m e d i c a l t r e a t m e n t been s u f f i c i e n t l y 
i n v a s i v e t o b r i n g f o r t h c o m p l i c a t i o n s t h a t 
would r e s u l t i n p s y c h o l o g i c a l r a m i f i c a t i o n s . 

" I f e e l t h a t t h e p s y c h o l o g i c a l problems 
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t h a t t h i s worker r e p r e s e n t s do n o t i m p a i r 
him f o r work, and what problems t h a t a re 
e x i s t i n g are an i n t e n s i f i c a t i o n or 
a g g r a v a t i o n o f p r e v i o u s l y e x i s t i n g 
problems, namely, disenchantment and anger 
over t h e i n s t a b i l i t y t h a t he has 
expe r i e n c e d i n h i s v o c a t i o n a l l i f e . There 
i s evidence t h a t he had mounting 
p r e - a c c i d e n t v o c a t i o n a l s t r e s s o r s which 
have n o t h i n g t o do w i t h t h e a c c i d e n t 
i t s e l f , b u t may v e r y w e l l e x p l a i n why t h e 
a c c i d e n t o c c u r r e d when i t d i d . " 

Dr. S t r e i t z r e l e a s e d c l a i m a n t t o r e t u r n t o work. Claimant 
a r r a n g e d t o r e t u r n t o work on a p a r t - t i m e b a s i s , w o r k i n g f o u r hours 
a day r a t h e r than h i s u s u a l e i g h t hour day. On March 4, 1980, t h e 
second day a f t e r r e t u r n i n g t o work, c l a i m a n t began t o e x p e r i e n c e 
c h e s t p a i n s a t the b e g i n n i n g o f h i s f o u r hour s h i f t . He c o n t i n u e d 
t o work t h r o u g h t h e remainder o f t h a t s h i f t , a f t e r which he l e f t 
t h e m i l l and went t o a t t e n d a c l a s s . While s i t t i n g i n t h e c l a s s 
room, c l a i m a n t a p p a r e n t l y began t o ex p e r i e n c e numbness on h i s l e f t 
s i d e . He t e s t i f i e d t h a t t h e chest p a i n a t work d i d n o t concern 
him, b u t t h a t i t became p r o g r e s s i v e l y worse as t h e day pr o g r e s s e d . 
He l e f t h i s c l a s s and sought t r e a t m e n t a t Mercy M e d i c a l Center i n 
Roseburg. 

The h i s t o r y and p h y s i c a l e x a m i n a t i o n r e p o r t s s t a t e t h a t 
c l a i m a n t ' s c h e s t p a i n w i t h l e f t arm r a d i a t i o n began w h i l e c l a i m a n t 
was s i t t i n g i n the classroom, t h a t t h e p a i n was r a t h e r sudden i n 
onset and more severe t h a n p r e v i o u s c h e s t p a i n , " a l t h o u g h he has 
been h a v i n g angina t y p e p a i n w i t h e x e r t i o n over t h e p a s t s e v e r a l 
y e a r s . " Claimant d e n i e d t h i s h i s t o r y o f p r i o r c h e s t p a i n . He 
i n f o r m e d t h e examining p h y s i c i a n o f h i s a n x i e t y a s s o c i a t e d w i t h 
r e t u r n i n g t o work, and t h e r e p o r t r e f e r s t o "a l o t o f e m o t i o n a l 
s t r a i n r e l a t e d t o w o r k i n g a t th e m i l l . " 

C l a i mant was a d m i t t e d t o th e h o s p i t a l on March 4, 1980 under 
t h e care o f Dr. L o t t , whose i n i t i a l i m p r e s s i o n was "chest p a i n , 
r u l e o u t MI." E l e c t r o c a r d i o g r a m s (EKG) performed d u r i n g t h i s 
h o s p i t a l i z a t i o n were a l l w i t h i n normal l i m i t s . Enzyme l e v e l s were 
e l e v a t e d and Dr. L o t t thus assumed t h a t c l a i m a n t d i d have "a l i t t l e 
b i t o f c a r d i a c damage." Claimant was d i s c h a r g e d on March 12, 1980, 
th e d i a g n o s i s b e i n g " m y o c a r d i a l i n f a r c t i o n w i t h s u b e n d o c a r d i a l 
i n j u r y . o n l y . " 

C l a imant was a g a i n h o s p i t a l i z e d f o r c h e s t p a i n on A p r i l 3, 
1980 a t which time he was seen i n c o n s u l t a t i o n by Dr. Sproed, a 
c a r d i o l o g i s t . Two EKGs performed a t t h i s t i m e were normal, except 
t h a t t h e second r e v e a l e d a s i n u s b r a d y c a r d i a (slowness o f th e h e a r t 
b e a t ) . Dr. Sproed's i m p r e s s i o n was: "Chest p a i n o f c o s t o c h o n d r i 
t i s , p o s s i b l e a r t e r i o s c l e r o t i c h e a r t d i s e a s e w i t h h i s t o r y o f r e c e n t 
s u b e n d o c a r d i a l m y o c a r d i a l i n j u r y . " He s t a t e d t h a t t h e EKGs showed 
no d e f i n i t e evidence o f m y o c a r d i a l i n f a r c t i o n , t h a t c l a i m a n t had a 
m i l d s i n u s a r r h y t h m i a and t h a t t h e p o s s i b i l i t y o f a r t e r i o s c l e r o t i c 
v a s c u l a r d i s e a s e s h o u l d be e v a l u a t e d f u r t h e r . Dr. Sproed was aware 
o f d o mestic problems c l a i m a n t was e x p e r i e n c i n g a s s o c i a t e d w i t h an 
i n c i d e n t i n v o l v i n g h i s son, who had a p p a r e n t l y been s u b j e c t t o some 
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p h y s i c a l abuse i n t h e Army, and Dr. Sproed suggested t h a t , i n a d d i 
t i o n t o t r e a t m e n t f o r c o s t o c h o n d r i t i s , i t would be w e l l f o r c l a i m 
a n t t o . r e c e i v e some t r e a t m e n t f o r " s t r e s s and problems." Claimant 
was a p p a r e n t l y d i s c h a r g e d on A p r i l 6, 1980. 

By an i n q u i r y d a t ed May 13, 1980, SAIF r e q u e s t e d Dr. L o t t ' s 
o p i n i o n and e x p l a n a t i o n o f any p o s s i b l e r e l a t i o n s h i p between 
c l a i m a n t ' s October 9, 1979 back i n j u r y , subsequent l i m i t e d work 
a c t i v i t i e s o r b o t h , and h i s c u r r e n t h e a r t / c h e s t c o n d i t i o n . Dr. 
L o t t r e p l i e d : "Although Mr. P r i c e i s c e r t a i n t h a t h i s j o b caused 
h i s h e a r t a t t a c k , I cannot v e r i f y t h e same." 

SAIF's p a r t i a l d e n i a l i s s u e d on the b a s i s o f i n s u f f i c i e n t 
e v i d e n c e r e l a t i n g h i s c o n d i t i o n t o h i s work a c t i v i t i e s w i t h t h e 
employer on or about March 4, 1980. 

On August 12, 1980 Dr. L o t t r e p o r t e d t h a t c l a i m a n t was con
t i n u i n g t o have back p a i n , s t a t i n g t h a t c l a i m a n t i s a v e r y a n x i o u s 
p e r s o n , Which would add t o h i s p a i n because o f muscle spasms. On 
August 13, 1980 Dr. L o t t opined t h a t much o f c l a i m a n t ' s p a i n was 
i n response t o deep-seated a n x i e t y and a s s o c i a t e d muscle t e n s i o n , 
s t a t i n g : "The p a t i e n t i s an o v e r l y tense i n d i v i d u a l . His o b e s i t y 
i s v e r y much a g a i n s t h i s r e c o v e r y . His a n x i e t y syndrome has 
p r e v e n t e d w e i g h t l o s s . " T h i s r e p o r t i s a p p a r e n t l y i n response t o 
i n q u i r i e s c o n c e r n i n g c l a i m a n t ' s o r t h o p e d i c problems, and Dr. L o t t 
c o ncludes w i t h t h e statement t h a t a s e t t l e m e n t o f c l a i m a n t ' s 
compensation c l a i m might prove b e n e f i c i a l i n r e l i e v i n g h i s p a i n 
because o f t h e l a r g e e m o t i o n a l component. 

Dr. L o t t r e f e r r e d c l a i m a n t t o Dr. B a t h u r s t , an a n e s t h e s i o l o 
g i s t s p e c i a l i z i n g i n the c o n t r o l o f c h r o n i c p a i n , who, i n t u r n , 
r e f e r r e d c l a i m a n t t o Dr. Brown f o r a p s y c h i a t r i c c o n s u l t a t i o n . Dr. 
Brown s t a t e d h i s i m p r e s s i o n o f c l a i m a n t as "a man e x p e r i e n c i n g 
a n x i e t y r e a c t i o n s and who has had a l o n g s t a n d i n g c h a r a c t e r problem 
p r o b a b l y b e s t d e s c r i b e d as p a s s i v e dependent." Dr. Brown's r e p o r t 
s t a t e s t h a t t h e p o s s i b i l i t i e s f o r p s y c h i a t r i c i n t e r v e n t i o n a r e v e r y 
l i m i t e d , s u g g e s t i n g t h a t c l a i m a n t would b e n e f i t t h e most from c l a i m 
c l o s u r e and r e h a b i l i t a t i v e c o u n s e l i n g . 

D u r i n g t h i s p e r i o d o f t i m e , w h i l e c l a i m a n t was a p p a r e n t l y 
r e c e i v i n g t r e a t m e n t f o r h i s chest p a i n from Dr. L o t t , he was a l s o 
r e c e i v i n g some form o f t r e a t m e n t a t t h e Veterans A d m i n i s t r a t i o n 
H o s p i t a l i n Roseburg. There are no med i c a l r e c o r d s o r r e p o r t s con
c e r n i n g t h i s t r e a t m e n t , o n l y a l l u s i o n s t o i t i n v a r i o u s p o r t i o n s o f 
t h e r e c o r d . 

On May 12, 1981 c l a i m a n t was examined by Dr. G r i s w o l d , a 
c a r d i o l o g i s t . Dr. G r i s w o l d was p r o v i d e d w i t h m e d i c a l r e c o r d s 
c o n c e r n i n g c l a i m a n t ' s c l a i m . I n h i s e v a l u a t i o n o f t h e m e d i c a l 
r e c o r d s , Dr. G r i s w o l d s t a t e d t h a t c l a i m a n t was s u f f e r i n g from 
c o n s i d e r a b l e d i s a b i l i t y f o r p s y c h i a t r i c reasons. He op i n e d t h a t , 
based upon a l l t h e i n f o r m a t i o n f u r n i s h e d t o him, i t was d o u b t f u l 
t h a t c l a i m a n t s u f f e r e d an acute m y o c a r d i a l i n f a r c t i o n w i t h h e a r t 
muscle damage on March 4, 1980. He noted t h e a n x i e t y on t h e p a r t 
o f c l a i m a n t and h i s w i f e , a s s o c i a t e d w i t h c l a i m a n t ' s e f f o r t t o 
work and h i s p e r s i s t e n t back symptoms. He s t a t e d t h e imp o r t a n c e 
o f c o r o n a r y a r t e r i o g r a m s i n o r d e r t o a t t e m p t t o d e f i n e whether 
c l a i m a n t a c t u a l l y had c o r o n a r y a r t e r y d i s e a s e . 
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" I can o n l y s t a t e t h a t he developed ch e s t 
p a i n w h i l e a t work, t h a t t h i s c h e s t p a i n 
c o u l d be r e l a t e d t o esophageal spasm, 
p o s s i b l e angina, m u s c u l o s k e l e t a l p a i n o r a 
number o f causes which a r e not c l e a r l y 
d i s c e r n a b l e a t t h i s t i m e . The most 
i m p o r t a n t q u e s t i o n a t t h i s t i m e i s whether 
Mr. P r i c e i s d i s a b l e d . . . as much 
p s y c h o l o g i c a l l y as by h i s back. C e r t a i n l y 
he i s d i s a b l e d because o f r e c u r r e n t chest 
p a i n which has caused r e p e a t e d admissions 
t o t h e Roseburg VA H o s p i t a l . " 

SAIF r e f e r r e d c l a i m a n t t o Dr. Romm, a c a r d i o l o g i s t , f o r a 
c a r d i a c e v a l u a t i o n . He concluded t h a t c l a i m a n t ' s h i s t o r y was 
c o m p a t i b l e w i t h a p r e v i o u s m y o c a r d i a l i n f a r c t i o n , s t a t i n g , however, 
t h a t t h e normal EKG and mini m a l r i s e i n enzymes made a d i a g n o s i s o f 
m y o c a r d i a l i n f a r c t i o n s uspect. 

" I cannot make t h i s d i a g n o s i s w i t h 
c e r t a i n t y , however, I would say t h e r e i s a t 
l e a s t a 70% chance t h a t t h i s i s t h e l i k e l y 
d i a g n o s i s . The p a t i e n t has had a v a r i e t y 
o f d i f f e r e n t k i n d s o f ches t p a i n a l l o f 
which are n o t r e l a t e d t o e x e r t i o n and a l l 
o f which seem somewhat a t y p i c a l o f cor o n a r y 
a r t e r y d i s e a s e . The p a t i e n t has had 
e x e r c i s e t e s t s , t h e r e s u l t o f which are not 
known, and i f these t e s t s are n e g a t i v e , I 
would t h i n k t h a t t h i s evidence would l e a d 
t o some more doubt as t o th e o r i g i n a l 
d i a g n o s i s o f coro n a r y a r t e r y d i s e a s e . 
* * * His murmur seems t o me t o be 
n o n d e s c r i p t and p r o b a b l y i s f u n c t i o n a l i n 
o r i g i n , and t h e r e a r e no f e a t u r e s which 
suggest a d i a g n o s i s o f i d i o p a t h i c 
h y p e r t r o p h i c s u b a o r t i c s t e n o s i s o r m i t r a l 
v a l v e p r o l a p s e , two diagnoses which c o u l d 
l e a d t o symptoms o f chest d i s c o m f o r t . 

»* * * [ B ] e i n g t h a t Mr. P r i c e was under 
q u i t e a b i t o f s t r e s s , had been f o r c e d t o 
r e t u r n t o work a g a i n s t h i s d e s i r e s , and 
s i n c e h i s chest p a i n developed i n c l o s e 
p r o x i m i t y t o t h i s s t r e s s f u l s i t u a t i o n , I 
would t h i n k t h a t i f t h e p a t i e n t does have 
co r o n a r y a r t e r y d i s e a s e t h a t t h i s event 
s h o u l d be regarded as due t o h i s e a r l y 
r e t u r n t o work and t h e s t r e s s i n v o l v e d . " 

The r e s u l t s o f an e x e r c i s e t e s t performed by Dr. Sproed were 
s u b s e q u e n t l y p r o v i d e d t o Dr. Romm. The e x e r c i s e t r e a d m i l l s t r e s s 
t e s t was n e g a t i v e . Dr. Romm, i n a r e p o r t d a t e d December 18, 1981, 
s t a t e d t h a t t h e r e was no evidence from the e x e r c i s e t e s t t h a t 
c l a i m a n t d i d have c o r o n a r y a r t e r y d i s e a s e . 

" I t h i n k t h i s p a r t i c u l a r p i e c e o f 
i n f o r m a t i o n c a s t s f u r t h e r doubt as t o 
whether o r not the p a t i e n t does have 
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s e r i o u s c o r o n a r y a r t e r y d i s e a s e . However, 
the one p i e c e o f evidence which s t i l l i s 
d i f f i c u l t t o deny i s t h a t enzyme t e s t s were 
e l e v a t e d when t h e p a t i e n t was a d m i t t e d t o 
the h o s p i t a l w i t h h i s severe bout o f p a i n 
and t h u s a d i a g n o s i s o f an a c u t e m y o c a r d i a l 
i n f a r c t i o n was made. 

" I t h i n k t h e d a t a t h a t i s p r e s e n t i s 
somewhat c o n f l i c t i n g , however, I s t i l l 
t h i n k t h e most l i k e l y d i a g n o s i s i s t h a t t h e 
p a t i e n t does have c o r o n a r y a r t e r y d i s e a s e . 
T h i s i s a s i t u a t i o n , however, i n which I 
f e e l o n l y a c o r o n a r y angiogram would l e a d 
t o a f i r m c o n c l u s i o n o f t h e p a t i e n t ' s 
d i a g n o s i s . 

" I hope t h i s i n f o r m a t i o n i s o f h e l p t o 
you., I am s o r r y I cannot be more 
d e f i n i t i v e about t h i s problem, b u t t h e 
d i f f i c u l t y i s t h a t a i l o f t h e d a t a does n o t 
s u p p o r t t h e d i a g n o s i s o f c o r o n a r y a r t e r y 
d i s e a s e . " 

Based upon Dr. Romm1s o p i n i o n and t h e f i n d i n g s on c l a i m a n t ' s 
h o s p i t a l i z a t i o n i n March o f 1980, t h e Referee found t h a t c l a i m a n t 
s u f f e r e d some c a r d i a c damage i n March and t h a t t h i s was compensably 
r e l a t e d t o h i s employment by v i r t u e o f t h e s t r e s s c l a i m a n t e x p e r i 
enced i n r e l a t i o n t o h i s r e t u r n t o work and h i s f e a r o f r e i n j u r i n g 
h i m s e l f o r someone e l s e , o r not b e i n g a b l e t o c o m p e t e n t l y p e r f o r m 
h i s j o b duties.- The Referee a l t e r n a t i v e l y concluded t h a t , i f 
f u t u r e d i a g n o s t i c procedures were t o r e v e a l t h a t c l a i m a n t d i d not 
have a h e a r t problem and t h a t the e t i o l o g y o f h i s c h e s t p a i n s was 
s o l e l y p s y c h o l o g i c a l , c l a i m a n t s t i l l had e s t a b l i s h e d a s u f f i c i e n t 
c a u s a l c o n n e c t i o n between h i s chest p a i n s i n March o f 1980 and h i s 
back i n j u r y i n October o f 1979. 

The Referee d i d n o t f i n d , nor does t h e c l a i m a n t contend on 
r e v i e w , t h a t h i s ch e s t p a i n s were d i r e c t l y caused by work a c t i v i t y . 
C l a i m a n t ' s s o l e c o n t e n t i o n i s t h a t h i s chest p a i n , which he c l a i m s 
c o n s t i t u t e d a " h e a r t a t t a c k " , are w i t h i n t h e range o f compensable 
consequences o f h i s o r i g i n a l low back i n j u r y . - T h i s was t h e 
Referee's f i n d i n g , and c l a i m a n t m a i n t a i n s t h a t t h e evidence sup
p o r t s t h i s c o n c l u s i o n , based p r i m a r i l y upon t h e f a c t t h a t c l a i m a n t 
was e x t r e m e l y anxious over t h e p r o s p e c t o f r e t u r n i n g t o work i n h i s 
former c a p a c i t y , f e e l i n g t h a t he was n e i t h e r p h y s i c a l l y nor 
m e n t a l l y p r e p a r e d t o do so. 

P r o f e s s o r Larson s t a t e s t h e b l a c k l e t t e r law r e l a t i v e t o t h e 
range o f compensable consequences o f an i n j u r y : 

"When t h e p r i m a r y i n j u r y i s shown t o have 
a r i s e n o u t o f and i n t h e course o f 
employment, every n a t u r a l consequence t h a t 
f l o w s from t h e i n j u r y l i k e w i s e a r i s e s o u t 
o f t h e employment, u n l e s s i t i s t h e r e s u l t 
o f an independent i n t e r v e n i n g cause 
a t t r i b u t a b l e t o c l a i m a n t ' s own i n t e n t i o n a l 
conduct." 1 Larson, Workmen's Compensation 
Law, 3-348 § 13.00 ( 1 9 7 8 ) . : ~ 
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Larson s t a t e s t h a t t h e r u l e s t h a t come i n t o p l a y , i n d e t e r m i n i n g 
whether c o m p e n s a b i l i t y s h o u l d be extended t o a subsequent i n j u r y o r 
a g g r a v a t i o n r e l a t e d i n some way t o t h e p r i m a r y i n j u r y , a r e essen
t i a l l y based upon t h e concept o f " d i r e c t and n a t u r a l r e s u l t s , " w i t h 
t h e b a s i c r u l e b e i n g t h a t t h e subsequent " i n j u r y " i s compensable 
" i f i t i s t h e d i r e c t and n a t u r a l r e s u l t o f a compensable p r i m a r y 
i n j u r y . " See a l s o Donald P. Neal, 34 Van N a t t a 237 (1 9 8 2 ) ; Eber 
v. Royal Globe In s u r a n c e Co., 54 Or App 940 (1 9 8 1 ) ; Wood v. SAIF, 
30 Or App 1103 (19 7 7 ) . ~ 

"Thus, i f an i n j u r y r e s u l t s i n a p h l e b i t i s , 
and t h i s i n t u r n l e ads t o a c e r e b r a l 
t h r o m b o s i s , t h e e f f e c t s o f t h e th r o m b o s i s 
a r e compensable. I f t h e i n i t i a l i n j u r y i s 
f o l l o w e d by t h e onset o f gangrene, 
n e c e s s i t a t i n g a m p u t a t i o n , t h e a m p u t a t i o n i s 
o f course a compensable consequence o f t h e 
i n j u r y . The s i t u a t i o n i s no d i f f e r e n t when 
t h e subsequent c o m p l i c a t i o n takes t he form 
o f a n e u r o s i s r a t h e r t h a n o f a p h y s i c a l 
e x a c e r b a t i o n . * * * The i s s u e i n a l l o f 
these cases i s e x c l u s i v e l y t h e med i c a l i s s u e 
o f c a u s a l c o n n e c t i o n between t h e p r i m a r y 
i n j u r y and t h e subsequent m e d i c a l c o m p l i c a 
t i o n s . " 1 Larson, supra, 3-351 t o 3-353. 

I n Donald P. Neal, supra, t he Board found a c l e a r c h a i n o t 
c a u s a t i o n between c l a i m a n t ' s compensable f r a c t u r e d a n k l e and an 
a s p i r i n overdose, where the s u r g e r y f o r c l a i m a n t ' s a n k l e f r a c t u r e 
l e d t o an e x c e s s i v e d i s p e n s i n g o f p r e s c r i p t i o n drugs, which caused 
s e r i o u s impairment t o c l a i m a n t ' s c o g n i t i v e a b i l i t i e s , w h ich, i n 
t u r n , l e d t o a n e a r - f a t a l a s p i r i n overdose. 

I n Eber v. Royal Globe Insurance Co., supra, t h e c o u r t found 
t h a t c l a i m a n t ' s worsened p r e - e x i s t i n g c a r p a l t u n n e l syndrome was a 
compensable consequence o f a r i g h t knee i n j u r y , because c l a i m a n t ' s 
use o f c r u t c h e s f o l l o w i n g knee s u r g e r y was a d i r e c t and n a t u r a l 
consequence o f h i s o r i g i n a l i n j u r y , and t h e use o f h i s hand and 
w r i s t i n s u p p o r t i n g h i m s e l f w i t h c r u t c h e s p r e c i p i t a t e d t h e c a r p a l 
t u n n e l syndrome. 54 Or App a t 943. See a l s o Ernest A. A n n e t t e , 
35 Van N a t t a 35 (19 8 3 ) ; F l o r e n c e v. SAIF, 55 Or App 467 (1 9 8 2 ) ; 
Johnson v. SAIF, 61 Or App 286 (1983) . 

I n each o f these cases, t he Board or t h e c o u r t found a c l e a r 
c h a i n o f c a u s a t i o n between a p r i m a r y i n j u r y and a subsequent i n j u r y 
o r c o n d i t i o n which was a l l e g e d t o have o c c u r r e d as a " d i r e c t and 
n a t u r a l r e s u l t " o f t h e p r i m a r y i n j u r y . I n t h i s case, we a r e o f 
t h e o p i n i o n t h a t t h e m e d i c a l evidence i s i n s u f f i c i e n t t o e s t a b l i s h 
a s u f f i c i e n t l y c l e a r c h a i n o f c a u s a t i o n between c l a i m a n t ' s back 
i n j u r y and h i s subsequent chest p a i n s . 

The f a c t t h a t t h e r e i s a s e r i o u s q u e s t i o n c o n c e r n i n g t h e 
e t i o l o g y o f c l a i m a n t ' s c h e s t p a i n i s p r o b l e m a t i c ; however, a 
d e f i n i t i v e d i a g n o s i s o f a m y o c a r d i a l i n f a r c t i o n on March 4, 1980 
or c o r o n a r y a r t e r y d i s e a s e would n o t be d i s p o s i t i v e one way o r t h e 
o t h e r . The a l l e g e d c h a i n o f c a u s a t i o n i s t h a t c l a i m a n t ' s back 
i n j u r y r e s u l t e d i n p h y s i c a l l i m i t a t i o n s which, i n c l a i m a n t ' s mind, 
p r e v e n t e d him from r e t u r n i n g t o work a t t h e t i m e h i s t r e a t i n g 
p h y s i c i a n was o f t h e o p i n i o n t h a t he was a b l e t o do so; c l a i m a n t 
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f e l t t h a t he was b e i n g f o r c e d i n t o a s i t u a t i o n f o r which he was 
n e i t h e r p h y s i c a l l y nor m e n t a l l y p r e p a r e d , h a v i n g t o r e t u r n t o work 
a g a i n s t h i s w i l l ; t h i s c r e a t e d a g r e a t d e a l o f a n x i e t y on c l a i m 
a n t ' s p a r t ; when he a c t u a l l y d i d r e t u r n t o work, a f t e r one h a l f 
day, c l a i m a n t began t o e x p e r i e n c e p h y s i c a l symptoms f o r w h i c h he 
sought m e d i c a l a t t e n t i o n and which had a p p a r e n t l y d i s a b l i n g conse
quences. We f i n d , as a m a t t e r o f f a c t , t h a t , r e g a r d l e s s o f whether 
c l a i m a n t s u s t a i n e d a m y o c a r d i a l i n f a r c t i o n a f t e r r e t u r n i n g t o work, 
t h e p h y s i c a l symptoms complained o f were t h e r e s u l t o f a n x i e t y 
e x p e r i e n c e d i n c o n n e c t i o n w i t h h i s r e t u r n t o work. We do n o t f i n d , 
however, t h a t t h i s a n x i e t y i s a " n a t u r a l and d i r e c t r e s u l t o f " 
c l a i m a n t ' s 1979 low back i n j u r y . Our r e v i e w o f t h e r e c o r d l e a v e s 
us w i t h t h e i m p r e s s i o n t h a t , even b e f o r e h i s back i n j u r y , c l a i m a n t 
was f r u s t r a t e d w i t h and weary o f h i s v o c a t i o n a l s i t u a t i o n as a 
plywood m i l l worker because o f numerous l a y o f f s , l o s s o f s e n i o r i t y 
and f i n a n c i a l i n s e c u r i t y . A l t h o u g h Dr. H o l l a n d ' s i n t e r v i e w s w i t h 
c l a i m a n t preceded t h e onset o f c l a i m a n t ' s chest p a i n , we f i n d h i s 
a n a l y s i s o f c l a i m a n t ' s p r e - e x i s t i n g f e e l i n g s about h i s j o b h e l p f u l . 
I t t h u s appears t h a t , r a t h e r t h a n b e i n g a d i r e c t and n a t u r a l r e s u l t 
o f c l a i m a n t ' s 1979 back i n j u r y , h i s 1980 a n x i e t y - i n d u c e d c h e s t p a i n 
was more l i k e l y a r e s u l t o f h i s unhappy v o c a t i o n a l s i t u a t i o n . 
S t a t e d d i f f e r e n t l y , we are unable t o f i n d t h a t c l a i m a n t has proven 
t h a t i t i s more l i k e l y t h a n n o t t h a t h i s chest p a i n on March 4, 
1980 and t h e r e a f t e r was w i t h i n t h e range o f compensable conse
quences o f h i s 1979 low back i n j u r y . 

Because t h e Referee s e t a s i d e SAIF's p a r t i a l d e n i a l and 
o r d e r e d c l a i m a n t ' s c l a i m reopened i n WCB Case No. 80-05506 ( c l a i m 
a n t ' s r e q u e s t f o r h e a r i n g on SAIF's p a r t i a l d e n i a l ) , t h e Referee 
p r o p e r l y d i d n o t reach t h e q u e s t i o n o f t h e e x t e n t o f c l a i m a n t ' s 
d i s a b i l i t y i n WCB Case No. 80-06188 ( c l a i m a n t ' s r e q u e s t f o r h e a r i n g 
on t h e D e t e r m i n a t i o n Order d a t e d September 5, 1980 c l o s i n g c l a i m 
a n t ' s back i n j u r y c l a i m ) . I n view o f our c o n c l u s i o n on t h e p a r t i a l 
d e n i a l i s s u e , i t i s necessary f o r us t o remand t o t h e Referee f o r 
d i s p o s i t i o n o f t h e i s s u e r a i s e d r e g a r d i n g t h e September 5, 1980 
D e t e r m i n a t i o n Order. 

ORDER 

T h e Referee's o r d e r d a t e d A p r i l 16, 1982 i s r e v e r s e d . SAIF's 
p a r t i a l d e n i a l d a t e d June 11, 1980 i s r e i n s t a t e d and a f f i r m e d . 
T h i s m a t t e r i s remanded t o t h e Referee f o r f u r t h e r p r o c e e d i n g s as 
s e t f o r t h above. 

*************** 

STANLEY R. S I L E R , C l a i m a n t WCB 80-10341 
David J . Edstrom, C l a i m a n t ' s A t t o r n e y February 28, 1983 . 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 
Reviewed by Board Members Lewis and F e r r i s . 

SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Galt o n ' s o r d e r 
w h i c h : (1) a f f i r m e d i t s d e n i a l o f c l a i m a n t ' s c l a i m f o r compensa
t i o n ; (2) o r d e r e d payment o f i n t e r i m temporary t o t a l d i s a b i l i t y 
b e n e f i t s from J u l y 24, 1979 t h r o u g h October 14, 1980, l e s s t i m e 
worked; (3) o r d e r e d t h a t the employer pay c l a i m a n t 2 5% p e n a l t i e s 
on t h e above temporary t o t a l d i s a b i l i t y b e n e f i t s unreasonably 
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d e l a y e d , r e s i s t e d and r e f u s e d ; and (4) o r d e r e d t h a t i t pay c l a i m 
a n t ' s a t t o r n e y fees of $750 f o r p r e v a i l i n g on t h e i s s u e s o f i n t e r i m 
temporary t o t a l d i s a b i l i t y and p e n a l t i e s . 

SAIF a s s e r t s t h a t c l a i m a n t i s not e n t i t l e d t o i n t e r i m compen
s a t i o n because t h e r e was no b a s i s f o r h i s c l a i m t h a t the employer 
had knowledge o f h i s p o t e n t i a l c l a i m f o r compensation and because 
t h e n o t i c e o f the c l a i m was u n t i m e l y f i l e d . 

C l aimant a s s e r t s t h a t t h e employer d i d have knowledge o f t h e 
c l a i m . Thus, SAIF should have commenced payment o f i n t e r i m compen
s a t i o n w i t h i n 14 days a f t e r such knowledge and c o n t i n u e d p a y i n g 
t h e r e a f t e r a t 14-day i n t e r v a l s pending acceptance or d e n i a l o f t h e 
c l a i m . T h i s i s t h e o n l y i s s u e on r e v i e w . 

We agree w i t h the Referee's f i n d i n g s t h a t the employer had 
n o t i c e o r knowledge of a p o t e n t i a l compensable c l a i m f o r an i n j u r y , 
which c l a i m a n t t e s t i f i e d o c c u r r e d on J u l y 23, 1979. Upon e x p e r i 
e n c i n g t h e headache and b l u r r e d v i s i o n , c l a i m a n t descended t o t h e 
ground and i m m e d i a t e l y r e p o r t e d t o t h e company nur s e ; a f t e r l u n c h 
he a g a i n r e p o r t e d t o t h e nurse. That day c l a i m a n t a l s o t o l d t h e 
ground r i g g e r ( t h e s u p e r v i s o r on the j o b ) t h a t he d i d not want t o 
go up i n t h e a i r a g a i n because o f t h e b l u r r e d v i s i o n i n h i s l e f t 
eye. The ground r i g g e r responded by t e l l i n g c l a i m a n t t o s t a y on 
t h e ground. 

Claimant f u r t h e r t e s t i f i e d t h a t the v e r y next day he saw an 
eye d o c t o r . Upon r e t u r n i n g t o work he t o l d t h e company nurse o f 
t h a t v i s i t and t h a t he was not t o work f o r a week. Claimant 
t e s t i f i e d t h a t he a l s o c a l l e d the company timekeeper who i n f o r m e d 
c l a i m a n t he would "take care of i t and send a form t o SAIF." 
Claimant t e s t i f i e d t h a t t h i s was never done and he, t h e r e f o r e , 
c a l l e d the timekeeper a g a i n a week l a t e r . When c l a i m a n t s t i l l g o t 
no response, he t e s t i f i e d t h a t he sent a Form 801 t o the main 
company o f f i c e i n S e a t t l e , about t h r e e weeks a f t e r h i s l o s s o f 
v i s i o n . A f t e r h e a r i n g no response from S e a t t l e , c l a i m a n t t e s t i f i e d 
t h a t he f i n a l l y c o n t a c t e d h i s lawyer and sent a copy o f a Form 801 
t o SAIF. SAIF r e c e i v e d t h i s on June 14, 1980. 

Claimant's t e s t i m o n y was t h e o n l y evidence o f f e r e d b e a r i n g 
upon t h e i s s u e o f the employer's n o t i c e or knowledge o f a p o t e n t i a l 
c l a i m f o r compensation. The Referee found t h a t c l a i m a n t was an 
e n t i r e l y c r e d i b l e and b e l i e v a b l e w i t n e s s and accepted h i s t e s t i m o n y 
c o n c e r n i n g h i s r e p e a t e d c o n t a c t s w i t h the employer. We a r e p r e 
sented w i t h no o t h e r evidence t o r e b u t c l a i m a n t ' s t e s t i m o n y and 
d e f e r t o the Referee's f i n d i n g o f c r e d i b i l i t y . We, t h e r e f o r e , con
c l u d e t h a t the employer had t h e r e q u i s i t e knowledge o f t h e c l a i m . 

ORDER 

The Referee's o r d e r dated May 18, 1982, i s a f f i r m e d . 
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WCB 82-01493 
February 28, 1983 
Order on Review 

Reviewed by Board Members Barnes and F e r r i s . 

The employer r e q u e s t s r e v i e w o f those p o r t i o n s o f Referee 
P f e r d n e r ' s o r d e r which r e v e r s e d i t s d e n i a l o f c l a i m a n t ' s b i l a t e r a l 
c a r p a l t u n n e l syndrome c l a i m , awarded temporary t o t a l d i s a b i l i t y , 
imposed p e n a l t i e s f o r unreasonable f a i l u r e t o pay temporary t o t a l 
d i s a b i l i t y , and awarded a t t o r n e y ' s fees f o r p r e v a i l i n g on a d e n i e d 
c l a i m . 

We are sure t h a t one i s s u e on r e v i e w i s t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s c a r p a l t u n n e l syndrome. We are not sure whether t h e 
employer i s a l s o c o n t e s t i n g t h e award o f temporary t o t a l d i s a b i l 
i t y , o r t h e i m p o s i t i o n o f p e n a l t i e s based t h e r e o n , o r b o t h . I n any 
event we w i l l d i s p o s e o f a l l i s s u e s . Because o f our d i s p o s i t i o n o f 
t h e c o m p e n s a b i l i t y , temporary t o t a l d i s a b i l i t y , and p e n a l t y i s s u e s , 
t h e r e w i l l a l s o need t o be an a d j u s t m e n t i n t h e award o f a t t o r n e y 
f e e s . 

C l a i m a n t began w o r k i n g f o r t h e employer, Armour Company, i n 
i t s meat p a c k i n g p l a n t i n 1976. I n 1977 she c o n s u l t e d Dr. Jay 
M i l l e r w i t h c o m p l a i n t s o f p a i n and o t h e r symptoms i n b o t h arms and 
hands. Dr. M i l l e r c o u l d not d i s c e r n any o b j e c t i v e reason f o r 
c l a i m a n t ' s c o m p l a i n t s and diagnosed t h e problem as f u n c t i o n a l . A 
c l a i m was f i l e d and accepted, b u t c l a i m a n t was i m m e d i a t e l y r e l e a s e d 
t o r e t u r n t o work and t h e c l a i m was c l o s e d w i t h no award o f compen
s a t i o n . I n August, 1979 c l a i m a n t a g a i n c o n s u l t e d Dr. M i l l e r f o r 
upper e x t r e m i t y symptoms, p r e d o m i n a n t l y i n t h e r i g h t arm and hand. 
N e u r o l o g i c a l t e s t i n g suggested r i g h t c a r p e l t u n n e l syndrome, b u t i t 
was d i s c o v e r e d t h a t c l a i m a n t had a c e r v i c a l r i b . Dr. M i l l e r d i a g 
nosed c l a i m a n t ' s c o n d i t i o n as t h o r a c i c o u t l e t syndrome secondary t o 
t h e c e r v i c a l r i b . Surgery was performed t o r e s e c t t h e r i b . 

F o l l o w i n g t h e s u r g e r y , c l a i m a n t o b t a i n e d s u b s t a n t i a l r e l i e f 
from many o f t h e symptoms she had been e x p e r i e n c i n g . Her c l a i m was 
c l o s e d i n June 1980 w i t h no award o f permanent d i s a b i l i t y . Upon 
r e t u r n t o work, however, c l a i m a n t e x p e r i e n c e d symptoms i n h e r hands 
s i m i l a r t o those e x p e r i e n c e d p r i o r t o s u r g e r y . These symptoms 
i n c r e a s e d s u b s t a n t i a l l y when c l a i m a n t was a s s i g n e d t o work n i g h t 
c l e a n u p , a p o s i t i o n which i n v o l v e d use o f a h i g h p r e s s u r e hose. 
However, c l a i m a n t d i d not seek medical t r e a t m e n t a t t h a t t i m e o r a t 
any subsequent t i m e u n t i l t h e employer b e g a n - l a y i n g o f f p e r s o n n e l 
i n December, 1981. 

Pursuant t o a c o l l e c t i v e b a r g a i n i n g agreement, t h e l a y - o f f 
p rocess i n v o l v e d use o f a bumping system whereby, depending on 
s e n i o r i t y , c e r t a i n employees were kept on b u t a s s i g n e d t o d i f f e r e n t 
j o b s . Under t h e c o l l e c t i v e b a r g a i n i n g agreement, i f an employee 
d e c l i n e d w i t h o u t good cause t o accept t h e j o b o f f e r e d t o him o r 
h e r , t h e employee f o r f e i t e d t h e r i g h t t o be c o n s i d e r e d f o r o t h e r 
p o s i t i o n s s h o u l d t h e y become a v a i l a b l e d u r i n g t h e l a y - o f f p e r i o d . 
Good cause f o r d e c l i n i n g a p o s i t i o n i n c l u d e d m e d i c a l v e r i f i c a t i o n 
o f i n a b i l i t y t o do t h e j o b t o which the employee was a s s i g n e d . 

BONNIE R. TOLLADAY, Cl a i m a n t 
Welch, Bruun & Green, C l a i m a n t ' s A t t o r n e y s 
Rankin, McMurry e t a l . , Defense A t t o r n e y s 
E n g l i s h & M e t c a l f * A t t o r n e y s 
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Because o f r e l a t i v e l a c k o f s e n i o r i t y , t h e o n l y p o s i t i o n 
a v a i l a b l e t o c l a i m a n t was n i g h t c l eanup. Upon l e a r n i n g t h a t t h i s 
was t h e o n l y p o s i t i o n a v a i l a b l e t o h e r , c l a i m a n t c o n s u l t e d Dr. 
Laderas, who pr e p a r e d a r e p o r t and signed a note i n d i c a t i n g t h a t 
c l a i m a n t s h o u l d n o t be assigned t o a j o b which i n v o l v e d p u t t i n g 
p r e s s u r e on her r i g h t w r i s t . The note p l a c i n g t h i s r e s t r i c t i o n on 
c l a i m a n t ' s work a c t i v i t i e s was r e c e i v e d by t h e employer on 
December 14, 1981. 

Dr. Laderas r e f e r r e d c l a i m a n t t o a neurosurgeon, Dr. Hummel, 
who examined c l a i m a n t on December 28, 1981. I n a r e p o r t o f t h a t 
d a t e , Dr. Hummel d e s c r i b e d t h e symptoms c l a i m a n t had been e x p e r i 
e n c i n g and s t a t e d : 

"This d i s c o m f o r t i s aggravated by c e r t a i n 
a c t i v i t i e s a t home and work i n v o l v i n g 
f r e q u e n t p o s i t i o n change and use o f t h e 
hands and arms. D r i v i n g a c ar causes an 
i n c r e a s e i n her symptoms as w e l l as w o r k i n g 
w i t h t h e hands above her head or any f i x e d 
p o s i t i o n such as h o l d i n g a book, t o o l o r 
moving and changing t he p o s i t i o n o f o b j e c t s 
w h i l e w o r k i n g as a meat packer." 

Nerve c o n d u c t i o n t e s t s c o n f i r m e d t h a t c l a i m a n t had b i l a t e r a l c a r p a l 
t u n n e l syndrome. I n a r e p o r t dated January 4, 1982 Dr. Hummel 
o p i n e d : 

" I have e x p l a i n e d t h a t w h i l e t h i s 
a b n o r m a l i t y [ c a r p a l t u n n e l syndrome] i s not 
d i r e c t l y 'caused' by her employment, i n 
i n d i v i d u a l s w i t h an anatomic p r e d i s p o s i t i o a 
f o r entrapment o f the ner v e , c e r t a i n 
a c t i v i t i e s can ag g r a v a t e t h e c o n d i t i o n and 
i n c r e a s e i t s symptoms p r e s e n t a t i o n . I 
t h i n k t h i s would be a rea s o n a b l e way t o 
express t o her employer t h e r e l a t i o n s h i p o f 
t h i s syndrome t o her employment. I suspect 
t h a t h er heavy use o f t h e e x t r e m i t i e s i n 
repe a t e d f l e x i o n and e x t e n s i o n o f t h e w r i s t 
a ggravates t h i s p r e - e x i s t i n g anatomic 
abraormality. " 

On January 13, 1982, c l a i m a n t f i l e d a c l a i m . I n a r e p o r t 
d a t e d January 22, 1982, Dr. Laderas s t a t e d t h a t 

"She has been o f f her r e g u l a r work s i n c e 
December 14, 1981 up t o t h e p r e s e n t t i m e . 
I do f e e l t h a t i f she does go back t o work, 
t h i s w i l l a ggravate her symptoms." 

At some p o i n t i n l a t e December or e a r l y January, t h e employer 
had f u r n i s h e d t o Dr. Hummel copies o f j o b d e s c r i p t i o n s o f e v e r y 
p o s i t i o n i n the meat packi n g p l a n t i n which c l a i m a n t was employed, 
except t h e n i g h t cleanup p o s i t i o n . I n a n o t e r e c e i v e d by t h e 
employer on January 25, 1982, Dr. Hummel r e p o r t e d t o t h e e f f e c t 
t h a t c l a i m a n t was unemployable from December 28, 1981 u n t i l January 
22, 1982, and t h a t "she i s now capable o f d o i n g any j o b she 
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chooses, i n c l u d i n g any o f t h e j o b d e s c r i p t i o n s t h a t you b r o u g h t t o 
th e o f f i c e . " On January 25, 1982 t h e employer i s s u e d c l a i m a n t a 
check f o r temporary t o t a l d i s a b i l i t y f o r t h e p e r i o d December 28, 
1981 t h r o u g h January 21, 1982. The employer made no f u r t h e r pay
ments o f temporary d i s a b i l i t y . 

I n February, 1982, a t the employer's r e q u e s t , c l a i m a n t was 
examined by Dr. Nathan. A f t e r examining c l a i m a n t and t o u r i n g t h e 
p l a n t i n which she worked, Dr. Nathan r e p o r t e d as f o l l o w s : 

" I t was my c o n c l u s i o n a f t e r v i s i t i n g t h e 
p l a n t and seeing most o f t h e j o b p o s i t i o n s 
t h a t a r e a v a i l a b l e on t h e l i n e and w i t h 
f u r t h e r d i s c u s s i o n w i t h my s t a f f , t h a t t h e 
work t h a t Ms. T o l l a d a y d i d w h i l e on t h e l i n e 
d i d n o t re a s o n a b l y c o n t r i b u t e t o t h e onset 
o f b i l a t e r a l c a r p a l t u n n e l syndromes. 
B i l a t e r a l c a r p a l t u n n e l syndromes are ve r y 
p r e v a l e n t i n females and occur whether t h e y 
a r e o r are not g a i n f u l l y employed, and I 
b e l i e v e i n t h i s p a r t i c u l a r case t h e 
r e l a t i o n s h i p i s one which i s c a s u a l r a t h e r 
t h a n c a u s a l . 

" [ T ] h e r e i s no evidence t h a t t h e s p e c i f i c 
work a c t i v i t i e s t h a t she has done have 
a c c e l e r a t e d o r aggravated t h e u n d e r l y i n g 
b i l a t e r a l c a r p a l t u n n e l syndromes." 

Dr. Hummel i n g e n e r a l c o n c u r r e d w i t h Dr. Nathan's l e n g t h y 
r e p o r t b u t r e i t e r a t e d t h a t " i n d i v i d u a l s w i t h an anatomic p r e d i s p o 
s i t i o n f o r entrapment o f t h e nerve can have t h e i r symptom complex 
ag g r a v a t e d by work which i n v o l v e s repeated f l e x i o n and e x t e n s i o n 
o f t h e w r i s t i n c o n j u n c t i o n w i t h t h e p r e - e x i s t i n g anatomic 
a b n o r m a l i t y . " 

On March 31, 1982, t h e employer i s s u e d a d e n i a l o f t h e c l a i m . 

W i t h r e s p e c t t o t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s b i l a t e r a l 
c a r p a l t u n n e l syndrome, we are s a t i s f i e d t h a t t h e r e i s no b a s i s f o r 
a s s e r t i n g t h a t an i n j u r y o r work a c t i v i t y a t Armour Company caused 
t h e c a r p a l t u n n e l syndrome i t s e l f . C a r p a l t u n n e l syndrome a r i s e s 
from a p r e - e x i s t i n g , p r o b a b l y c o n g e n i t a l , anatomic p r e d i s p o s i t i o n 
t o nerve entrapment. The o n l y t e n a b l e b a s i s f o r f i n d i n g c l a i m a n t ' s 
c a r p a l t u n n e l syndrome compensable i s i f c l a i m a n t ' s work a c t i v i t i e s 
a t Armour Company exacer b a t e d t h e c o n d i t i o n . As such, c l a i m a n t 
must p r o v e t h a t h e r work a c t i v i t i e s were t h e major cause o f t h e 
wors e n i n g . SAIF v. Gyg i , 55 Or App 570 ( 1 9 8 2 ) . 

Based on t h e f a c t t h a t t h e onset o f c a r p a l t u n n e l symptoms 
to o k p l a c e a f t e r c l a i m a n t began w o r k i n g a t Armour and p r o g r e s s i v e l y 
worsened t h e r e a f t e r , p l u s t h e r e s u l t s o f nerve c o n d u c t i o n t e s t s i n 
1979 and 1981, i t i s c l e a r t h a t t h e r e has been a c o g n i z a b l e worsen-
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i n g o f c l a i m a n t ' s c o n d i t i o n . Far more d i f f i c u l t i s t h e d e t e r m i n a 
t i o n whether c l a i m a n t e s t a b l i s h e d t h a t t h e worsening was due i n 
major p a r t t o her work a c t i v i t i e s . The evidence suggests two o t h e r 
p o s s i b l e e x p l a n a t i o n s f o r t h e worsening: n a t u r a l p r o g r e s s i o n o f 
th e c o n d i t i o n and e x a c e r b a t i o n from o f f - w o r k a c t i v i t i e s . 

Dr. Hummel's r e p o r t s e x p l a i n how c l a i m a n t ' s work a c t i v i t i e s 
a c t i n g on her anatomic p r e d i s p o s i t i o n t o nerve entrapment c o u l d 
have caused t he onset o f b i l a t e r a l c a r p a l t u n n e l syndrome. 
However, t h e o n l y r e p o r t from Dr. Hummel which e x p l i c i t l y addresses 
whether c l a i m a n t ' s work a c t i v i t i e s d i d cause an onset o f symptoms 
a l s o r e f e r s t o c e r t a i n o f f - t h e - j o b a c t i v i t i e s , a l s o p o s s i b l y causa
t i v e . We conclude t h a t Dr. Hummel's r e p o r t s f a l l s h o r t o f p r o v i n g 
major c a u s a t i o n from work exposure. When we c o n s i d e r Dr. Nathan's 
r e p o r t , based as i t i s on an e x a m i n a t i o n o f c l a i m a n t and observa
t i o n o f t h e jobs c l a i m a n t performed i n t h e course o f her work, i t 
becomes even more e v i d e n t t h a t c l a i m a n t has f a i l e d t o prove t h a t 
her work a c t i v i t i e s were the major cause o f her c o n d i t i o n . For 
these reasons, we r e v e r s e t h e Referee on t h e c o m p e n s a b i l i t y i s s u e . 

I I . 

Even though we f i n d t h e c l a i m i s n o t compensable, c l a i m a n t was 
e n t i t l e d t o i n t e r i m compensation from t he d a t e o f her c l a i m t o t h e 
date o f the d e n i a l . Donald Wischnofske, 32 Van N a t t a 136 (1981), 
34 Van N a t t a 664 (1 9 8 2 ) . The c l a i m was f i l e d on January 13, 1982 
and deni e d on March 31, 1982. The o n l y i n t e r i m compensation p a i d 
was f o r t h e p e r i o d o f December 28, 1981 ( i . e . , p r e - c l a i m ) t h r o u g h 
January 21, 1982. 

The Referee a p p a r e n t l y o r d e r e d t h a t i n t e r i m compensation be 
p a i d from December 14, 1981 ( i . e . , p r e - c l a i m and i n c o n s i s t e n t w i t h 
Wischnofske) t o March 31, 1982. The Referee a l s o imposed a p e n a l t y 
equal t o 25% o f t h e i n t e r i m compensation due from December 14 t o 
December 28, 1981 and 12.5% o f t h e i n t e r i m compensation due from 
January 21 t o March 31, 1982. 

The p a r t i e s argue a t l e n g t h about whether c l a i m a n t was o f f 
work i n December due t o her p h y s i c a l c o n d i t i o n o r , i n s t e a d , due t o 
t h e terms o f the c o l l e c t i v e b a r g a i n i n g agreement combined w i t h 
c l a i m a n t ' s low s e n i o r i t y . I t would be necessary t o r e s o l v e t h i s 
i s s u e i f c l a i m a n t ' s c l a i m were compensable. But h a v i n g found t h a t 
t h e c l a i m i s not compensable, under Wischnofske c l a i m a n t i s o n l y 
e n t i t l e d t o i n t e r i m compensation f o r t h e p e r i o d f o l l o w i n g her 
c l a i m . 

The next i s s u e i s whether c l a i m a n t i s e n t i t l e d t o i n t e r i m 
compensation a f t e r January 22, 1982, t h e d a t e by which Dr. Hummel 
r e l e a s e d c l a i m a n t " t o any j o b she chooses, i n c l u d i n g any o f t h e 
j o b d e s c r i p t i o n s [ t h e employer] b r o u g h t t o t h e o f f i c e . " We have 
concluded t h a t i n t e r i m compensation i s not payable t o a c l a i m a n t 
who i s a c t u a l l y w o r k i n g . Anthony A. Bono, 35 Van N a t t a 1 ( 1 9 8 3 ) . 
By p a r i t y o f r e a s o n i n g , p o s s i b l y i n t e r i m compensation i s not 
payable t o a c l a i m a n t who i s r e l e a s e d f o r r e g u l a r work. 
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But we f i n d i t i s n o t necessary t o reach t h a t q u e s t i o n i n t h i s 
case. We t h i n k t h a t i n January o f 1982 c l a i m a n t ' s r e g u l a r work was 
n i g h t c l e a n u p . The employer d i d not f u r n i s h t h e p o s i t i o n d e s c r i p 
t i o n f o r t h a t j o b t o Dr. Hummel. Thus, Dr. Hummel's apparent 
r e l e a s e was n o t a f u l l r e l e a s e t o c l a i m a n t ' s - r e g u l a r work. A l t e r 
n a t i v e l y , t h e most we can say i s t h a t t h e r e l e a s e i s ambiguous, 
which i s i n s u f f i c i e n t t o o p e r a t e as a r e l e a s e t o r e g u l a r work. 
John R. D a n i e l , 34 Van N a t t a 1020 (1 9 8 2 ) . We conclude t h a t c l a i m 
ant i s e n t i t l e d t o i n t e r i m compensation t o t h e d a t e o f t h e d e n i a l . 
Cf. Hedlund v. SAIF, 55 Or App 313 (1981).. 

We t u r n t o t h e q u e s t i o n o f p e n a l t i e s . I n t e r i m compensation 
was p r o p e r l y p a i d t h r o u g h January 21, 1982'. I n t e r i m compensation 
was i m p r o p e r l y n o t p a i d t h e r e a f t e r . As we have o f t e n p r e v i o u s l y 
n o t e d , t h e s t a t u t o r y s t a n d a r d f o r p e n a l t i e s i s n o t merely t h e 
f a i l u r e t o p e r f o r m c e r t a i n d u t i e s ; i t i s an unreasonable f a i l u r e 
t o do so. ORS 656.262(9). The employer argues t h a t i t a c t e d 
r e a s o n a b l y i n r e l y i n g on Dr. Hummel's apparent work r e l e a s e i n 
t e r m i n a t i n g i n t e r i m compensation. A l t h o u g h we t h i n k i t i s t h e 
b e t t e r p o l i c y t o r e c o g n i z e v e r y few e x p l a n a t i o n s f o r nonpayment o f 
i n t e r i m compensation as b e i n g r e a s o n a b l e , i n t h e c o n t e x t o f t h i s 
s p e c i f i c case we agree w i t h t h e employer. We have conc l u d e d , w i t h 
t h e b e n e f i t o f h i n d s i g h t , t h a t t h e employer's r e l i a n c e on Dr. 
Hummel's apparent work r e l e a s e was i n c o r r e c t , b u t we cannot say 
t h a t a c t i o n , based on what was the n known, was unreasonable. 
T h e r e f o r e , p e n a l t i e s a r e not w a r r a n t e d by t h e f a i l u r e t o pay 
i n t e r i m compensation beyond January 21, 1982. 

I I I . 
R e v e r s i n g t h e Referee on the c o m p e n s a b i l i t y i s s u e means t h a t 

c l a i m a n t ' s c o u n s e l i s n o t e n t i t l e d t o r e c o v e r an a t t o r n e y ' s f e e f o r 
h i s s e r v i c e s a t h e a r i n g i n c o n n e c t i o n w i t h t h e de n i e d c l a i m i s s u e . 
The Referee e x p l i c i t l y d e c l i n e d t o award a d d i t i o n a l a t t o r n e y ' s f e e s 
i n c o n j u n c t i o n w i t h t h e i n t e r i m compensation and p e n a l t i e s i s s u e s 
because c l a i m a n t ' s c o u n s e l was a d e q u a t e l y compensated by t h e award 
of fees i n c o n j u n c t i o n w i t h t he c o m p e n s a b i l i t y i s s u e . See Zelda 
M. B a h l e r , 33 Van N a t t a ( 1 9 8 1 ) , r e v ' d . on o t h e r grounds, 60 Or App 
90 ( 1 9 8 2 ) . Since we are r e v e r s i n g on t h e c o m p e n s a b i l i t y i s s u e , 
c l a i m a n t ' s c o u n s e l w i l l r e c e i v e no f e e whatsoever u n l e s s we award a 
fee i n c o n n e c t i o n w i t h t he i n t e r i m compensation i s s u e . C l a i m a n t ' s 
counsel i s e n t i t l e d t o 25% o f the i n t e r i m compensation awarded by 
t h i s o r d e r . 

ORDER 

The Referee's o r d e r dated May 25, 1982 i s r e v e r s e d . The 
d e n i a l d a t e d March 31, 1982 i s r e i n s t a t e d and a f f i r m e d . 

Claimant i s e n t i t l e d t o compensation f o r i n t e r i m t e m p o r a r y 
t o t a l d i s a b i l i t y from January 22, 1982 t o March 31, 1982. Clai m 
a n t ' s a t t o r n e y i s a l l o w e d 25% o f t h e compensation g r a n t e d by t h i s 
o r d e r as and f o r a rea s o n a b l e a t t o r n e y ' s f e e . 
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RICHARD E. WILKERSON, Claimant WCB 81-08597 
John C. O'Brien, J r . / C l a i m a n t ' s A ttorney February 28, 1983 
SAIF Corp L e g a l , Defense Attorney Order on Review 
Reviewed by Board Members F e r r i s and Lewis. 

Claimant r e q u e s t s r e v i e w o f Referee Gemmell's o r d e r which 
approved t h e SAIF C o r p o r a t i o n ' s September 9, 1981 d e n i a l o f c l a i m 
a n t ' s r e q u e s t f o r compensation f o r neck and back i n j u r i e s . 
C l a i m a n t a s s e r t s t h a t : (1) he has proven by a preponderance o f 
t h e evidence t h a t h i s neck and back problems are r e l a t e d t o h i s 
June 10, 1980 i n d u s t r i a l i n j u r y ; and (2) i n the event we do not so 
f i n d , t h a t we sh o u l d "reopen t he r e c o r d s " and a l l o w c l a i m a n t t o 
submit t h e medical r e p o r t s o f a d o c t o r who c l a i m a n t t e s t i f i e d 
t r e a t e d him e x t e n s i v e l y . SAIF a s s e r t s t h a t t h e Referee c o r r e c t l y 
c oncluded c l a i m a n t f a i l e d t o prove by a preponderance o f t h e 
evidence t h a t h i s back and neck problems are r e l a t e d t o h i s 
i n d u s t r i a l i n j u r y ; and t h a t t h e r e i s no v a l i d b a s i s upon which t o 
remand t o t h e Referee. 

Based on the me d i c a l evidence and t h e t e s t i m o n y p r e s e n t e d , we 
agree w i t h t h e Referee t h a t c l a i m a n t has f a i l e d t o prove by a p r e 
ponderance o f the evidence t h a t h i s back and neck problems are 
r e l a t e d t o h i s i n d u s t r i a l i n j u r y o f June 10, 1980. Perhaps i f 
c l a i m a n t had subpoenaed Dr. Parsons and/or h i s r e c o r d s , we would 
come t o a d i f f e r e n t c o n c l u s i o n , j u s t as the Referee might have 
done. U n f o r t u n a t e l y , however, s i n c e c l a i m a n t d i d n o t : (1) o f f e r 
t h a t evidence a t the h e a r i n g ; ( 2 ) d i d not request the Referee t o 
keep t h e r e c o r d open f o r submission o f a d d i t i o n a l e vidence; (3) 
d i d n o t r e q u e s t a c o n t i n u a n c e t o produce such evidence; and (4) 
d i d n o t and has not shown why, i n t h e e x e r c i s e o f due d i l i g e n c e , 
such evidence was n o t o f f e r e d , we d e c l i n e t o remand t o the Referee 
t o a l l o w c l a i m a n t t o accomplish now what he c o u l d have a t 
h e a r i n g . Ora M. Conley, 34 Van.Natta 1698 (19 8 2 ) ; Robert A. 
B a r n e t t , 31 Van N a t t a 172 (19 8 1 ) . 

ORDER 

The Referee's o r d e r dated May 2 1 , 1982 i s a f f i r m e d . 

RICHARD L. WINE, Cl a i m a n t WCB 81-02880 
Ol s o n , H i t t l e e t a l . , C l a i m a n t ' s A t t o r n e y s February 28, 1983 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 
Reviewed by Board Members Lewis and F e r r i s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Mongrain's 
o r d e r which r e v e r s e d SAIF's d e n i a l o f March 23, 1981. The i s s u e s 
are whether t he c l a i m a n t ' s a g g r a v a t i o n c l a i m i s b a r r e d by t h e 
d o c t r i n e o f res j u d i c a t a and i f n o t , whether t h e c l a i m a n t has 
s u f f e r e d an a g g r a v a t i o n . 

I 
The Board adopts the Referee's s t a t e m e n t o f t h e f a c t s . 
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I I 

SAIF argues t h a t t h e c l a i m a n t ' s p r e s e n t a g g r a v a t i o n c l a i m i s 
b a r r e d under t h e d o c t r i n e o f res j u d i c a t a . I t bases i t s argument 
on t h e f a c t t h a t SAIF p r e v i o u s l y d e n i e d an a g g r a v a t i o n c l a i m on t h e 
b a s i s t h a t " i t appears the t r e a t m e n t was n e c e s s i t a t e d by a subse
quent i n j u r y and a c t i v i t y . " A l t h o u g h t h i s d e n i a l was l i t i g a t e d and 
e v e n t u a l l y a f f i r m e d by t h e Board, i t i s by no means proven on t h i s 
r e c o r d t h a t t h e i s s u e o f whether t h e c l a i m a n t had s u s t a i n e d a sub
sequent i n j u r y was l i t i g a t e d . 

We h e l d i n Lewis T w i s t , 34 Van N a t t a 290 ( 1 9 8 2 ) , t h a t " t h e 
s i d e t h a t a s s e r t s the a f f i r m a t i v e defenses o f r e s j u d i c a t a o r 
c o l l a t e r a l e s t o p p e l has t h e burden o f p r o v i n g what was p r e v i o u s l y 
l i t i g a t e d . " SAIF has n o t s u s t a i n e d t h a t burden. 

SAIF i s s u e d i t s d e n i a l based on subsequent i n j u r y and 
a c t i v i t y . The c l a i m a n t r e q u e s t e d a h e a r i n g which was h e l d by 
Referee Danner on J u l y 12, 1979. The t r a n s c r i p t o f t h a t h e a r i n g i s 
not i n c l u d e d i n t h e r e c o r d i n t h i s case, so we a r e i g n o r a n t o f 
whether t h e i s s u e o f subsequent i n t e r v e n i n g i n j u r y was a c t u a l l y 
l i t i g a t e d a t t h a t h e a r i n g . Referee Danner's o r d e r d a t e d August 3, 
1979 makes no mention o f t h a t i s s u e . The Referee o v e r t u r n e d t h e 
d e n i a l on t h e grounds t h a t t h e c l a i m a n t had " c a r r i e d h i s burden o f 
p r o o f t o show an a g g r a v a t i o n h a v i n g o c c u r r e d . " 

The Referee's o r d e r was appealed t o t h e Board. The Board 
a l s o f a i l e d t o mention any i s s u e o f a subsequent i n t e r v e n i n g 
i n j u r y . The Board on de novo re v i e w r e i n s t a t e d and a f f i r m e d t h e 
d e n i a l , s a y i n g , "The Board, based on a l l t h e evidence, f i n d s t h a t 
t h e c l a i m a n t has n o t met h i s burden o f p r o o f " t h a t h i s c o n d i t i o n 
has worsened s i n c e h i s l a s t award o r arrangement o f compensa
t i o n . . . ."We a r e unconvinced on t h e b a s i s o f t h i s r e c o r d t h a t 
SAIF has s u s t a i n e d i t s burden o f p r o v i n g t h a t t h e i s s u e o f a 
subsequent i n t e r v e n i n g i n j u r y was a c t u a l l y l i t i g a t e d . Thus, t h e 
i s s u e o f a subsequent i n t e r v e n i n g i n j u r y i s not r e s j u d i c a t a . 

I l l 

Even assuming arguendo t h a t t h e i s s u e o f subsequent i n j u r y i s 
res j u d i c a t a , t h e c l a i m a n t g e n e r a l l y would n o t be p r e c l u d e d from 
a s s e r t i n g a new a g g r a v a t i o n c l a i m . SAIF r e l i e s on Lewis T w i s t , 
supra, i n s u p p o r t o f i t s argument t o t h e c o n t r a r y . While i t i s 
t r u e t h a t t h e r e was d i c t a i n Lewis T w i s t which s u p p o r t e d t h e 
p r o p o s i t i o n t h a t a new i n t e r v e n i n g i n j u r y p r e c l u d e s t h e 
p o s s i b i l i t y o f any f u r t h e r a g g r a v a t i o n c l a i m i n c o n n e c t i o n w i t h 
t h e o r i g i n a l i n j u r y , we e x p r e s s l y r e p u d i a t e d t h a t d i c t a i n David 
S. Matthews, 35 Van N a t t a 75 ( 1 9 8 3 ) . See a l s o M i c h a e l R a t l i f f , 35 
Van N a t t a 83 (1 9 8 3 ) . 

IV 

The Referee found t h a t t he c l a i m a n t and h i s p h y s i c i a n , Dr. 
Maurer, were c r e d i b l e w i t n e s s e s . We have no reason t o q u e s t i o n 
t h a t f i n d i n g . The c l a i m a n t t e s t i f i e d c o n c e r n i n g h i s symptoms from 
t h e t i m e o f h i s o r i g i n a l i n d u s t r i a l i n j u r y u n t i l t h e p r e s e n t . Dr. 
Maurer t e s t i f i e d t h a t t h e c l a i m a n t p r o b a b l y s u f f e r e d a p r o t r u d e d 
d i s c i n A p r i l 1977 and t h a t c l a i m a n t ' s problems a t t h e t i m e o f t h e 
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h e a r i n g were c a u s a l l y r e l a t e d t o t h a t d i s c p r o t r u s i o n . There was 
no c o n t r a r y evidence. We agree w i t h t h e Referee t h a t t h e prepon
derance o f the evidence s u p p o r t s a c o n c l u s i o n t h a t i n e a r l y 1 9 8 1 
t h e c l a i m a n t s u f f e r e d an a g g r a v a t i o n o f th e c o n d i t i o n r e s u l t i n g 
from h i s compensable i n j u r y o f A p r i l 1 9 7 7 . 

ORDER 

The Referee's o r d e r dated June 2 1 , 1 9 8 2 i s a f f i r m e d . 

Claimant's a t t o r n e y i s awarded $400 as a reasonable a t t o r n e y ' s 
fee on Board r e v i e w , payable by SAIF. 

* * * * * * * * * * * * 

WILLIAM N. BEAN, Claimant WCB 82-01579 
L y l e C. V e l u r e , C l a i m a n t ' s A t t o r n e y March 2, 1983 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 
Reviewed by Board Members Barnes and Lewis. 

Claimant r e q u e s t s r e v i e w o f P r e s i d i n g Referee Daughtry's 
o r d e r which d i s m i s s e d t h e c l a i m a n t ' s r e q u e s t f o r h e a r i n g as 
u n t i m e l y f i l e d because i t was f i l e d more than 1 8 0 days a f t e r t h e 
d a t e o f the d e n i a l . See ORS 6 5 6 . 3 1 9 . 

We a f f i r m and adopt the P r e s i d i n g Referee's o r d e r . 

ORDER 

The P r e s i d i n g Referee's o r d e r d a t e d August 3, 1 9 8 2 i s 
a f f i r m e d . 

************ 

OLIVE J . ELW00D, Cl a i m a n t WCB 80-10264 
Ackerman & DeWenter, Cl a i m a n t ' s A t t o r n e y s March 2, 1983 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 
Reviewed by the Board en banc. 

Claimant r e q u e s t s review o f Referee Baker's o r d e r which upheld 
the SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e 
c l a i m f o r mental o r e m o t i o n a l s t r e s s . The o n l y i s s u e i s compen
s a b i l i t y . We a f f i r m . 

Claimant had been employed as a r e g i s t e r e d nurse w i t h McKenzie 
Manor N u r s i n g Home from 1 9 6 5 t o A p r i l o f 1 9 7 6 when she t e r m i n a t e d 
or was t e r m i n a t e d from her employment. Claimant has not been 
employed s i n c e t h a t t i m e . On August 4, 1 9 8 0 , over f o u r y e a r s 
subsequent t o l e a v i n g McKenzie Manor, c l a i m a n t completed and s i g n e d 
an 8 0 1 form, i n d i c a t i n g t h a t she was s u f f e r i n g " e m o t i o n a l s t r e s s " 
and a l o s s o f c o n f i d e n c e i n her n u r s i n g s k i l l s as a r e s u l t o f a 
"too demanding work schedule" and her employer's a c t i o n i n t e r m i 
n a t i n g h e r . 
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Claimant completed h er n u r s i n g s c h o o l t r a i n i n g i n 1951 and was 
employed a t v a r i o u s h o s p i t a l s i n C a l i f o r n i a from 1952 t o 1965 
b e f o r e t a k i n g a j o b a t McKenzie Manor. Claimant t e s t i f i e d t h a t 
w h i l e w o r k i n g f o r McKenzie Manor, h e r work schedule was t o o 
demanding and t h a t she developed f r e q u e n t sore t h r o a t s and g a s t r i c 
d i s t r e s s . She blamed p a r t o f t h i s on h e r b e l i e f t h a t some o f t h e 
o t h e r nurses employed a t t h e n u r s i n g home were a t t e m p t i n g t o f o r c e 
her t o q u i t . Claimant b e l i e v e d t h a t she was t h e l o g i c a l c h o i c e t o 
be promoted t o t h e p o s i t i o n o f d i r e c t o r o f nurses, b e l i e v e d t h a t 
t h e o t h e r nurses d i d not want t h i s t o occur and were, t h e r e f o r e , 
d e l i b e r a t e l y t r y i n g t o f o r c e h er t o q u i t . 

One o f these " o t h e r " nurses was a Mrs. I s a a c s . W i t h r e g a r d t o 
Mrs. I s a a c s , c l a i m a n t t e s t i f i e d as f o l l o w s : 

" W e l l , once she would--she f r e q u e n t l y 
c a l l e d t h e d o c t o r ' s o f f i c e i n t h e evening 
and t h e n would t e l l them t o c a l l me t h e 
ne x t morning. And most o f t h e t i m e I 
d i d n ' t know what t h e y were c a l l i - n g me f o r , 
and t h a t went on and on and on and on. 

"About what d i d she c a l l t h e d o c t o r s o f f i c e ? 

" W e l l , t o t e l l them a p a t i e n t was i l l , . . . 
* * * 

"Yes, and the n one day I was g i v i n g o u t 
e v a l u a t i o n s i n t h e medicine room and I had 
the door l o c k e d . . . and Mrs. Isaacs beat 
and banged on i t and screamed and demanded 
i t t o be opened." 

Another nurse c l a i m a n t was t r o u b l e d by was Mrs. Cough: 

" W e l l , she would — when I ' d g i v e t h e r e p o r t 
a t 3:00 t o t e l l t h e n e x t s h i f t , you know, 
what had gone on d u r i n g t h e day o r what was 
expected, why, she would i g n o r e i t and gaze 
o f f i n t o space o r as though l i k e she wasn't 
a t a l l i n t e r e s t e d . And when I would ask 
her t o pay a t t e n t i o n , why, she d i d n ' t c a r e 
and — " 

Mrs. K n i g h t was t h e t h i r d nurse t h a t t h e c l a i m a n t had d i f f i c u l t y 
wi t h : 

" W e l l , she worked day s h i f t f o r a w h i l e . 
She was g e t t i n g a d j u s t e d t o t h e work 
schedule. And I mentioned t o her one day 
t h a t I had t a k e n some Valium t h a t m orning. 
And t h e n she i m m e d i a t e l y g o t up and l e f t 
t h e room and I don't know what she d i d , b u t 
i t was s h o r t l y a f t e r t h a t t h a t drugs 
s t a r t e d d i s a p p e a r i n g from my department, 
and I t h i n k i t was p r o b a b l y s e t up t h a t 
way." 
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Claimant a l s o viewed Mrs. T a y l o r , a f o u r t h co-employee, w i t h 
s u s p i c i o n : 

" W e l l , t h e f i r s t t h i n g , a t t h e Christmas 
p a r t y i n December o f '75 why, she t o l d — 
one o f t h e g i r l s t o l d me t h a t Mrs. T a y l o r 
had t o l d them t h a t she was a f t e r my j o b . " 

Claimant a l s o t e s t i f i e d about i n f o r m i n g Mrs. T a y l o r t h a t she 
plan n e d t o c l e a n a p a r t i c u l a r s h e l f t h e f o l l o w i n g day b u t t h a t , 
when she r e t u r n e d t h e next day, t h e s h e l f was cl e a n e d . Claimant 
b e l i e v e d t h a t Mrs. T a y l o r had in f o r m e d t he n u r s i n g home owner, Mrs. 
Paulson, and t h a t Mrs. Paulson cleaned t h e s h e l f h e r s e l f . Claimant 
r e l a t e d two o t h e r i n c i d e n t s w i t h Mrs. T a y l o r , one o f which i n v o l v e d 
Mrs. T a y l o r ' s use o f c l a i m a n t ' s empty drug c a p s u l e c o n t a i n e r s and 
an o t h e r i n c i d e n t i n v o l v e d a q u e s t i o n o f who moved a Water P i k 
d e v i c e . Claimant a l s o b e l i e v e d t h a t t h e o t h e r nurses had l o s t 
r e s p e c t f o r her and t h a t f a l s e i n f o r m a t i o n c o n c e r n i n g h er was b e i n g 
passed t o t h e f a m i l i e s o f p a t i e n t s a t t h e n u r s i n g home by t h e o t h e r 
n u r s e s . A c c o r d i n g t o c l a i m a n t , she had always been an exemplary 
employe. 

SAIF produced t e s t i m o n y from c l a i m a n t ' s employer t o t h e 
f o l l o w i n g e f f e c t . Claimant's work performance began t o d e c l i n e i n 
about 1974 and, b e g i n n i n g i n 1975, drugs began t o disappear from 
c l a i m a n t ' s department, as w e l l as a l c o h o l i c beverages used by t h e 
r e s i d e n t s o f the home. Claimant had f a i l e d t o keep adequate 
r e c o r d s and c h a r t s i n conformance w i t h s t a t e r e g u l a t i o n s ; 
c o m p l a i n t s were b e i n g r e c e i v e d c o n c e r n i n g her performance; and she 
was d i s r e s p e c t f u l t o the a d m i n i s t r a t o r and one o f t h e n u r s i n g 
home's p h y s i c i a n s . Claimant was asked t o r e s i g n because she was 
i l l t o o o f t e n , was n o t i n t e r e s t e d i n her j o b , went on v a c a t i o n a t 
t h e t i m e o f t h e h o s p i t a l i z a t i o n o f t h e d i r e c t o r o f nurses and 
because o f c o m p l a i n t s from p a t i e n t s c o n c e r n i n g t h e care t h e y were 
r e c e i v i n g from c l a i m a n t . 

Subsequent t o her t e r m i n a t i o n , c l a i m a n t was examined by Dr. 
Lawton who i n d i c a t e d i n h i s A p r i l 27, 1976 c h a r t notes t h a t c l a i m 
a n t f e l t w e l l and t h a t she had gaine d w e i g h t , b u t t h a t h er n i c o t i n e 
and c a f f e i n e consumption made her nervous. Claimant c o n t i n u e d t o 
t r e a t w i t h Dr. Lawton f o r v a r i o u s d i f f i c u l t i e s -- p s y c h i a t r i c 
d i s e a s e n o t b e i n g one o f them. Dr. Lawton r e p o r t e d on May 3, 1978 
t h a t c l a i m a n t was not the n as nervous as she had been a t t h e t i m e 
she was w o r k i n g . Claimant a l s o t r e a t e d w i t h Drs. Oien, Schroeder 
and T e a l f o r her numerous non-work r e l a t e d p h y s i c a l d i f f i c u l t i e s . 

The f i r s t i n d i c a t i o n t h a t c l a i m a n t may have been s u f f e r i n g 
from t r e a t a b l e p s y c h i a t r i c i l l n e s s a f t e r l e a v i n g McKenzie Manor i s 
i n Dr. S m u l o v i t z ' s r e p o r t o f August 18, 1980. Dr. S m u l o v i t z 
a p p a r e n t l y s p e c i a l i z e s i n e n d o c r i n o l o g y and i n t e r n a l m e d i c i n e . Dr. 
S m u l o v i t z r e p o r t e d t h a t c l a i m a n t was s u f f e r i n g from g a s t r i t i s and 
r e c u r r e n t p e p t i c symptomatology due t o an a n x i e t y s t a t e and s t a t e d : 

" . . . the p a t i e n t c l a i m s t o be d i s a b l e d on 
the b a s i s o f p r e s s u r e p u t on her and i s 
unable t o work a t her n u r s i n g p r o f e s s i o n 
because o f t h i s a n x i e t y and d e p r e s s i o n and 
s t r e s s caused by her b e i n g f i r e d a f t e r 10 
years on the j o b a t McKenzie Manor n u r s i n g 



Dr. S m u l o v i t z recommended p s y c h i a t r i c e v a l u a t i o n . 

A t t h e r e q u e s t o f SAIF, c l a i m a n t was examined by Dr. H o l l a n d , 
a p s y c h i a t r i s t . Dr. H o l l a n d was o f t h e o p i n i o n t h a t t h e c l a i m a n t ' s 
c o m p l a i n t s d i d n o t sound genuine, were not t h e p r o d u c t o f any 
e m o t i o n a l o r mental d i s o r d e r , and t h a t c l a i m a n t a d m i t t e d t o h a v i n g 
had few, i f any, problems subsequent t o h e r t e r m i n a t i o n , a l t h o u g h 
she f e l t unable t o r e t u r n t o t h e n u r s i n g p r o f e s s i o n due t o a l o s s 
of c o n f i d e n c e she s u f f e r e d as a r e s u l t o f b e i n g t e r m i n a t e d . A f t e r 
a t h o r o u g h r e c i t a t i o n o f c l a i m a n t ' s h i s t o r y and c u r r e n t c o m p l a i n t s , 
Dr. H o l l a n d concluded: 

"Before c o n s i d e r i n g Mrs. Elwood's d i a g n o s i s 
i n h e r worker's compensation c l a i m , i t 
s h o u l d be noted t h a t she has some symptoms 
which she admits are n o t r e l a t e d t o h e r 
work e x p e r i e n c e which suggest t h a t she has 
had e m o t i o n a l d i f f i c u l t y f o r a c o n s i d e r a b l e 
p e r i o d o f t i m e i n her l i f e . * * * I n 
r e v i e w i n g t h e p e r i o d w i t h her i m m e d i a t e l y 
a f t e r her f i r i n g , i t c e r t a i n l y i s p r o b a b l e 
t h a t Mrs. Elwood was e x p e r i e n c i n g some s o r t 
o f an e m o t i o n a l r e a c t i o n a t t h a t t i m e which 
had p h o b i c c h a r a c t e r i s t i c s , and l a s t e d f o r 
some t i m e . By her own a d m i s s i o n however, 
these symptoms are now abated, and t h e o n l y 
t h i n g t h a t seems t o b o t h e r h e r i s her 
i n a b i l i t y t o marshal h e r s e l f t o a p p l y f o r 
a n o t h e r j o b . " 

Dr. H o l l a n d concluded t h a t c l a i m a n t "does n o t a t t h e p r e s e n t t i m e 
have a s i g n i f i c a n t o r d i a g n o s a b l e mental i l l n e s s which i s e i t h e r 
p r o d u c i n g impairment or c a u s a l l y r e l a t e d t o her work e x p e r i e n c e a t 
the McKenzie Manor N u r s i n g Home." 

Claimant was t h e n seen by Dr. Radmore, a l s o a p s y c h i a t r i s t , 
f o l l o w i n g a r e f e r r a l by her a t t o r n e y . I n h e r May 4, 1981 r e p o r t , 
Dr. Radmore s t a t e d : 

" I t i s my i m p r e s s i o n t h a t Mrs. Elwood has 
e x p e r i e n c e d a s i g n i f i c a n t blow t o her ego 
which has p e r s i s t e d t h r o u g h o u t t h e y e a r s 
s i n c e her i n i t i a l f i r i n g from her j o b , and 
t h a t t h i s i s c l e a r l y expressed by her low 
l e v e l o f a s p i r a t i o n f o r her l i f e and h e r 
p e r c e p t i o n o f what she might be a b l e t o do 
i n t h e l i n e o f g a i n f u l o c c u p a t i o n . * * * 
At t h e p r e s e n t time she appears t o be 
c h r o n i c a l l y depressed. . . . T h i s 
d e p r e s s i o n i s a l s o seen as t h e c a u s a t i v e 
f a c t o r i n her l a c k o f a m b i t i o n and d r i v e a t 
t h i s t i m e , and i s t h o u g h t t o r e p r e s e n t a 
m a l a d a p t i v e way of c o p i n g w i t h her l a c k o f 
s e l f - c o n f i d e n c e and s e l f - e s t e e m i n her 
p r o f e s s i o n * * * I t i s t h e r e f o r e my 
o p i n i o n t h a t Mrs. Elwood i s s u f f e r i n g from 
p s y c h i a t r i c impairment which i s t h e r e s u l t 
o f h er employment a t McKenzie Manor Nursing-
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Home and her s u b s e q u e n t l y b e i n g f i r e d from 
t h a t employment i n such a way as t o l e a v e 
her f e e l i n g t h a t she has been incompetent 
t o assess her own s k i l l s i n her p r o f e s s i o n . " 

Dr. Radmore the n s t a t e d t h a t she d i d not b e l i e v e t h a t t h e c l a i m a n t 
was capable o f r e t u r n i n g t o work a t t h a t t i m e and t h a t , i f c l a i m a n t 
d i d n o t respond t o psychotherapy, she would be permanently and 
t o t a l l y d i s a b l e d . 

F o l l o w i n g the h e a r i n g , Drs. Woodward and Lawton were deposed. 
N e i t h e r p h y s i c i a n i s a p s y c h i a t r i s t and t h e y had n o t h i n g t o o f f e r 
t h a t i s p a r t i c u l a r l y e l u c i d a t i n g . 

Based on t h e Board's d e c i s i o n i n Henry McGarrah, 33 Van N a t t a 
584A (198 1 ) , the Referee concluded t h a t c l a i m a n t had n o t e s t a b 
l i s h e d a compensable c l a i m because she had o n l y been exposed t o 
r e a s o n a b l e and normal s u p e r v i s i o n . The Referee's c o n c l u s i o n must 
be reexamined i n l i g h t o f t h e c o u r t ' s d e c i s i o n i n McGarrah v SAIF, 
59 Or App 448 ( 1 9 8 2 ) . However, even c o n s i d e r i n g t h e c u r r e n t case 
i n view o f the c o u r t ' s h o l d i n g i n McGarrah, we s t i l l f i n d t h a t 
c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t she s u f f e r s from a 
compensable o c c u p a t i o n a l d i s e a s e , from b o t h a m e d i c a l and l e g a l 
s t a n d p o i n t . 

We are not convinced t h a t c l a i m a n t has even demonstrated t h a t 
she i s a c t u a l l y s u f f e r i n g from a t r u e p s y c h i a t r i c d i s e a s e , r a t h e r 
t h a n j u s t e m o t i o n a l i s m or h u r t f e e l i n g s . Claimant d i d n o t seek 
any p s y c h i a t r i c t r e a t m e n t f o r a n e a r l y f o u r - y e a r - l o n g p e r i o d 
f o l l o w i n g t e r m i n a t i o n o f her employment. As a m a t t e r o f common 
sense, i t tends t o s t r e t c h c r e d u l i t y t o a s s e r t t h a t , f o u r years 
a f t e r t h e t e r m i n a t i o n o f a l l c o n t a c t w i t h her former employer, 
c l a i m a n t developed a p s y c h o l o g i c a l d i s a b i l i t y as a r e s u l t o f t h a t 
employment. 

We f i n d Dr. H o l l a n d ' s o p i n i o n more p e r s u a s i v e t h a n Dr. 
Radmore's f o r s e v e r a l reasons. Dr. Radmore does n o t d e a l i n h e r 
r e p o r t w i t h any o f the o t h e r s t r e s s f a c t o r s which were p r e s e n t i n 
c l a i m a n t ' s l i f e , as p o i n t e d o u t by Dr. H o l l a n d , and d e a l s o n l y w i t h 
c l a i m a n t ' s employment a t McKenzie Manor. We conclude t h a t c l a i m a n t 
has n o t e s t a b l i s h e d t h a t she s u f f e r s from any form o f mental d i s 
ease o r t h a t her employment a t McKenzie Manor was t h e major cause 
o f any such c o n d i t i o n . SAIF v Gygi, 55 Or App 570 ( 1 9 8 2 ) . 

We b e l i e v e t h a t t h e r e i s one a d d i t i o n a l d i f f i c u l t y w i t h c l a i m 
a n t ' s case. I f we understand Dr. Radmore's t h e s i s and t h e t e s t i 
mony c o r r e c t l y , i t would appear t h a t c l a i m a n t i s c o n t e n d i n g t h a t 
t h e m a j o r i t y o f h e r " d i s a b i l i t y " r e s u l t e d from t h e employer's a c t 
o f t e r m i n a t i n g her employment, which was a blow t o her ego and 
caused her t o l o s e c o n f i d e n c e i n h e r s k i l l s as a n u r s e . The l e g a l 
q u e s t i o n i s thus whether a p s y c h i a t r i c d i s a b i l i t y s u f f e r e d as a 
r e s u l t of an employer's a c t o f t e r m i n a t i n g an employe a r i s e s i n t h e 
course and scope o f the employment. 

We d e a l t w i t h a s i m i l a r c o n t e n t i o n i n George F. Weiland, 34 
Van N a t t a 961 (1982), where t h e c l a i m a n t was a l l e g i n g , among o t h e r 
t h i n g s , t h a t h i s d e p r e s s i o n was caused by h i s r e a c t i o n t o h i s 
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d i s m i s s a l from employment. We concluded t h a t c l a i m a n t had n o t 
e s t a b l i s h e d a compensable o c c u p a t i o n a l d i s e a s e c l a i m . A l t h o u g h our 
d e c i s i o n i n Weiland was based on our d e c i s i o n i n McGarrah, we 
b e l i e v e t h a t t h e concept a r t i c u l a t e d i n Weiland i s s t i l l v a l i d , 
t h a t i s , t h a t a c l a i m a n t who s u f f e r s a p s y c h o l o g i c a l d i s a b i l i t y as 
a r e s u l t o f an employer's a c t o f t e r m i n a t i n g t h a t c l a i m a n t ' s 
employment has n o t e s t a b l i s h e d t h a t he s u f f e r s from an o c c u p a t i o n a l 
d i s e a s e t h a t arose i n t h e course and scope o f employment. 

A l t h o u g h i t i s t r u e , i n an a b s t r a c t sense, t h a t an employe i s 
n o t s u b j e c t t o t h e a c t o f t e r m i n a t i o n o t h e r t h a n d u r i n g a p e r i o d 
o f r e g u l a r and a c t u a l employment, i t c o u l d a l s o be argued t h a t t h e 
d i s a b i l i t y d i d n o t a r i s e o u t o f and i n t h e course and scope o f t h e 
employment i f i t d i d not a r i s e u n t i l t h e employe was t e r m i n a t e d and 
i f i t arose f o r no o t h e r reason t h a n t h e a c t o f t e r m i n a t i o n i t s e l f . 
I f i n v o l u n t a r y t e r m i n a t i o n c o u l d g i v e r i s e t o a compensable men t a l 
o r e m o t i o n a l s t r e s s c l a i m , why would v o l u n t a r i l y l e a v i n g employment 
be any d i f f e r e n t ? That a l s o i s something a worker i s n o t s u b j e c t 
t o o t h e r t h a n d u r i n g a p e r i o d o f r e g u l a r a c t u a l employment. We do 
n o t u n d e r s t a n d t h e c o u r t ' s d e c i s i o n i n McGarrah as e x t e n d i n g com
p e n s a b i l i t y t o t h a t extreme. 

moreover, i f t h e r e were a p o s s i b l e workers compensation remedy 
f o r p s y c h i a t r i c problems a r i s i n g from t h e t e r m i n a t i o n o f t h e 
employment r e l a t i o n s h i p , t h a t remedy would be e x c l u s i v e under ORS 
656.018. There ar e now numerous o t h e r causes o f a c t i o n t h a t can be 
and a r e a s s e r t e d f o r an a l l e g e d l y w r o n g f u l di-scharge, and s p e c i a l 
damages are o f t e n a s s e r t e d i n t h e form o f p s y c h i a t r i c t r e a t m e n t . 
I t would c r e a t e c o n s i d e r a b l e c o n f u s i o n , t o p u t i t m i l d l y , t o s o r t 
out what elements, i'f any, o f these o t h e r causes o f a c t i o n f o r 
w r o n g f u l d i s c h a r g e would s u r v i v e t h e e x t e n s i o n o f a n o - f a u l t , 
e x c l u s i v e workers compensation remedy t o cover t h e p s y c h i a t r i c 
consequences o f a l l d i s c h a r g e s . 

ORDER 

The Referee's o r d e r d a t e d March 10, 1982 i s a f f i r m e d . 

Board Member Lewis D i s s e n t i n g : 

The Referee r e l i e d on our h o l d i n g i n Henry McGarrah, 33 Van 
N a t t a 584A (1981) as b e i n g d i s p o s i t i v e o f t h e c o m p e n s a b i l i t y o f 
t h i s c l a i m . The Court rev e r s e d our d e c i s i o n .in t h a t case, McGarrah 
v. SAIF, 59 Or App 448 (1982), b u t t h e m a j o r i t y seeks t o a v o i d t h e 
c o u r t ' s h o l d i n g i n t h a t case by a s s e r t i n g t h a t "a c l a i m a n t who 
s u f f e r s a p s y c h o l o g i c a l d i s a b i l i t y as a r e s u l t o f an employer's a c t 
o f t e r m i n a t i n g t h a t c l a i m a n t ' s employment has not e s t a b l i s h e d t h a t 
he s u f f e r s from an o c c u p a t i o n a l d i s e a s e t h a t arose i n t h e c ourse 
and scope o f employment." The o n l y a u t h o r i t y c i t e d f o r t h a t p r o p o 
s i t i o n i s a p r e v i o u s Board case (George F. Weiland, 34 Van N a t t a 
961) which was, i n t u r n , based on our h o l d i n g i n Henry McGarrah. 

N o t w i t h s t a n d i n g t h e l a c k o f l e g a l a u t h o r i t y f o r i t s p o s i t i o n , 
t h e m a j o r i t y p o s t u l a t e s t h a t o f a compensable c l a i m cannot a r i s e 
where a c l a i m a n t v o l u n t a r i l y l e a v e s work, t h e r e f o r e , a c l a i m cannot 
a r i s e from an i n v o l u n t a r y t e r m i n a t i o n . I am not sure whether a 
v o l u n t a r y s e p a r a t i o n from employment a u t o m a t i c a l l y b a r s a compen-
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s a b l e c l a i m . I am not aware o f any case so h o l d i n g . Those a r e n o t 
th e f a c t s o f t h i s case, and t h e i s s u e has n o t been r a i s e d o r 
b r i e f e d by t h e p a r t i e s . Assuming, arguendo, t h e t r u t h o f t h e 
premise, i t s i m p l y does n o t f o l l o w t h a t an i n v o l u n t a r y t e r m i n a t i o n 
cannot g i v e r i s e t o a compensable c l a i m . The a c t o f t e r m i n a t i n g an 
employe i s not an a b s t r a c t i o n , i t i s an a c t o f s u p e r v i s o r y 
a u t h o r i t y , perhaps t h e u l t i m a t e a c t o f s u p e r v i s o r y a u t h o r i t y . As 
t h e c o u r t noted i n McGarrah, s u p e r v i s i o n i s , by d e f i n i t i o n , an 
i n t e g r a l p a r t o f the employment r e l a t i o n s h i p and i s what b r i n g s 
c l a i m s based on p s y c h o l o g i c a l r e a c t i o n s t o s u p e r v i s i o n w i t h i n t h e 
course and scope o f employment: 

" I n o t h e r words, i f t h a t k i n d o f s u p e r v i s i o n 
i s t h e nexus l i n k i n g t h e p s y c h i a t r i c 
c o n d i t i o n t o t h e j o b , t h e c l a i m a r i s e s o u t 
o f and i n the course o f employment w i t h i n 
t h e meaning o f ORS 6 5 6 . 8 0 1 ) 1 ) ( a ) . " 59 Or 
App a t 45 6. 

Being t e r m i n a t e d c e r t a i n l y marks t h e end o f t h e employment r e l a 
t i o n s h i p , b u t i t i s as much a p a r t o f t h a t r e l a t i o n s h i p as t h e 
caboose i s p a r t o f the t r a i n . 

The m a j o r i t y a l s o r e f e r s t o t h e f a c t t h a t t h e r e a r e o t h e r 
causes o f a c t i o n t h a t can be a s s e r t e d f o r w r o n g f u l d i s c h a r g e and 
t h a t one o f t h e items o f damages i n such cases can be t h e expenses 
o f p s y c h i a t r i c t r e a t m e n t . I t i s f u r t h e r reasoned t h a t t o a l l o w a 
c l a i m f o r p s y c h i a t r i c expenses i n a workers compensation c l a i m f o r 
what might be r e c o v e r a b l e as damages i n t h e c o n t e x t o f o t h e r causes 
o f a c t i o n would cause " c o n s i d e r a b l e c o n f u s i o n " because o f t h e 
e x c l u s i v e remedy p r o v i s i o n s o f ORS 656.018. One answer t o t h i s 
argument i s t h a t t h e employer sued i n such " o t h e r cause o f a c t i o n " 
may be a b l e t o a s s e r t ORS 656.018 as a p a r t i a l defense, o r an 
o f f s e t a g a i n s t p a r t i c u l a r items o f damages amounts r e c o v e r e d under 
t h e workers compensation l e g i s l a t i o n . I t i s s i m p l y i l l o g i c a l t o 
a s s e r t t h a t , because t h e r e may be o t h e r avenues f o r some c l a i m a n t s 
( i . e . , t h ose d i s c h a r g e d i n v i o l a t i o n o f a n t i - d i s c r i m i n a t i o n 
l e g i s l a t i o n o r c o l l e c t i v e b a r g a i n i n g agreements) t o seek r e l i e f 
w h ich may i n c l u d e damages t h a t a r e a l s o b e n e f i t s under workers 
compensation law, t h a t , t h e r e f o r e , a l l d i s c h a r g e d c l a i m a n t s a r e 
i n e l i g i b l e f o r workers compensation b e n e f i t s . 

I n t h i s case, c l a i m a n t i s not a l l e g i n g t h a t h er p s y c h o l o g i c a l 
c o n d i t i o n arose s o l e l y from t h e f a c t o f her t e r m i n a t i o n . She a l s o 
i s a l l e g i n g t h a t h er c o n d i t i o n was caused by t h e c u m u l a t i v e 
p r e s s u r e o f h e r j o b g e n e r a l l y (which i n c l u d e d 10 ye a r s o f work w i t h 
b u t one extended v a c a t i o n near t h e end o f her employment) and t h e 
p e r c e i v e d e f f o r t s o f her co-workers t o cause her t o r e s i g n . The 
m a j o r i t y o p i n i o n devotes a g r e a t d e a l o f d i s c u s s i o n t o t h e evidence 
as t o whether t h e r e was a c o n s p i r a c y a g a i n s t c l a i m a n t and whether 
t h e r e was good cause f o r her t e r m i n a t i o n . I t may w e l l be t h a t , i n 
f a c t , t h e r e was no e f f o r t a t a l l by her co-workers t o cause 
c l a i m a n t t o r e s i g n . I t i s a f a c t t h a t c l a i m a n t was i n v o l u n t a r i l y 
t e r m i n a t e d . I t i s a f a c t t h a t t h e r e were i n c i d e n t s and rumors upon 
which c l a i m a n t c o u l d base h e r b e l i e f t h a t t h e r e was an e f f o r t by 
v a r i o u s co-workers t o g e t r i d o f h e r . Another person might n o t 
have p e r c e i v e d t h e t h i n g s c l a i m a n t d i d and might not have r e a c t e d 
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as c l a i m a n t d i d ; n e v e r t h e l e s s , under James v. SAIF, 290 Or 343 
(1981)..and McGarrah v. SAIF, supra, I b e l i e v e t h a t t h e c l a i m a n t 
h e r e has e s t a b l i s h e d l e g a l c a u s a t i o n i n t h a t she has a l l e g e d and 
pr o v e n f a c t s and c i r c u m s t a n c e s which can g i v e r i s e t o a compensable 
c l a i m . 

The c o u r t i n McGarrah emphasized t h a t : 

" N e i t h e r i s t h e c l a i m p r e c l u d e d because t h e 
i n c i d e n t s c o n t r i b u t i n g t o c l a i m a n t ' s s t r e s s 
might n o t have a d v e r s e l y a f f e c t e d an 
average worker. We e x p l i c i t l y r e j e c t e d 
t h a t i d e a i n our o p i n i o n i n James v. SAIF, 
44 Or App 405....Nothing s a i d by t h e 
Supreme Court i n i t s o p i n i o n . . . i s 
i n c o n s i s t e n t w i t h what we s a i d * * * " 
" I n t h i s case i t i s c l e a r t h a t c l a i m a n t 
b e l i e v e d he was be i n g h a r r a s s e d by a 
s u p e r v i s o r . I t i s a l s o c l e a r t h a t t h e 
events about which c l a i m a n t complains d i d , 
i n f a c t , occur, a l t h o u g h i t i s d i f f i c u l t t o 
know whether t h e y were i n t e n d e d t o har a s s , 
as c l a i m a n t p e r c e i v e d them.* * *" 

* * * We conclude t h a t c l a i m a n t was not 
r e q u i r e d t o make out a case o f i n t e n t i o n a l 
harassment i n o r d e r t o show t h a t work 
s u p e r v i s i o n was the l e g a l cause o f t h e 
appearance or worsening o f a mental 
c o n d i t i o n . He need o n l y show, as he d i d , 
t h a t s u p e r v i s o r y a c t i o n and c r i t i c i s m 
r e l a t i n g t o h i s performance on t h e j o b , t o 
which he was not o r d i n a r i l y s u b j e c t e d or 
exposed o t h e r t h a n d u r i n g a p e r i o d o f 
r e g u l a r employment, was t h e major source o f 
s t r e s s t r i g g e r i n g h i s p s y c h o l o g i c a l 
d i s a b i l i t y . " 59 Or App a t 457-458. 

I b e l i e v e t h a t t h e r e a l i s s u e here i s whether c l a i m a n t proved t h a t 
she e x p e r i e n c e d an e x a c e r b a t i o n o f a p r e e x i s t i n g p s y c h o l o g i c a l 
c o n d i t i o n o r developed a new p s y c h o l o g i a l c o n d i t i o n , and whether 
her employment, i n c l u d i n g t e r m i n a t i o n t h e r e f r o m , was the major 
c o n t r i b u t i n g cause o f the e x a c e r b a t i o n or new c o n d i t i o n . 

W i t h r e g a r d t o whether c l a i m a n t e x p e r i e n c e d an e x a c e r b a t i o n o f 
a p r e e x i s t i n g c o n d i t i o n or developed a new one, t h e m a j o r i t y makes 
two f a c t u a l a s s e r t i o n s which, I b e l i e v e , are unsupported by o r con
t r a r y t o t h e evidence i n t h i s case. The m a j o r i t y a s s e r t s t h a t (1) 
"the f i r s t i n d i c a t i o n t h a t c l a i m a n t may have been s u f f e r i n g from 
t r e a t a b l e p s y c h i a t r i c i l l n e s s a f t e r l e a v i n g McKenzie Manor i s i n 
Dr. S m u l o v i t z ' s r e p o r t o f August 18, 1980", and t h a t (2) c l a i m a n t 
has n o t demonstrated t h a t she i s s u f f e r i n g from a t r u e p s y c h i a t r i c 
d i s e a s e as opposed t o " j u s t e m o t i o n a l i s m o r h u r t f e e l i n g s " . The 
r e c o r d r e v e a l s t h a t c l a i m a n t has t h e f o l l o w i n g h i s t o r y o f psycho
l o g i c a l c o n d i t i o n s and t r e a t m e n t : 

C l a i m a n t r e c e i v e d t r e a t m e n t from a p s y c h i a t r i s t 
p e r i o d i n 1965 when she was d i s t r a u g h t over domestic 
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and t h e d e a t h o f her mother. She was a d v i s e d a t t h a t t i m e t h a t , 
"as l o n g as she l i v e d a n i c e , q u i e t l i f e , w i t h o u t any shocks, she 
would get a l o n g . " 

Dr. Lawton, who was c l a i m a n t ' s f a m i l y p h y s i c i a n from 1965 
t h r o u g h 1978, found from t h e o u t s e t t h a t c l a i m a n t was a nervous 
pe r s o n . Beginning i n 1968 o r 1970, he p r e s c r i b e d Psychlex and 
l a t e r Valium f o r use on an "as needed" b a s i s . P r i o r t o her t e r m i 
n a t i o n , c l a i m a n t used Valium on o c c a s i o n i n c o n j u n c t i o n w i t h t h e 
onset o f her m e n s t r u a l c y c l e . I n h i s d e p o s i t i o n , Dr. Lawton t e s t i 
f i e d t h a t i n A p r i l 1976, c l a i m a n t c o n s u l t e d him and r e l a t e d t h e 
t e r m i n a t i o n from employment a t the n u r s i n g home. There i s a 
r e f e r e n c e t o c l a i m a n t ' s nervousness i n t h e c h a r t n o t e s a t t h a t 
t i m e . Dr. Lawton t e s t i f i e d t h a t he d i d n o t f i n d h e r b e h a v i o r o r 
m a n i f e s t a t i o n s o f nervousness any d i f f e r e n t t h a n u s u a l a t t h a t 
t i m e , b u t he d i d a d m i n i s t e r c e r t a i n t e s t s t o e l i m i n a t e t h e p o s s i 
b i l i t y o f p h y s i c a l causes f o r her nervousness. He a t t r i b u t e d h e r 
nervousness t o e x c e s s i v e smoking and c a f f e i n e consumption. Hi s 
c h a r t notes from December, 1976 r e v e a l t h a t he found c l a i m a n t t o 
be "very nervous, j i t t e r y and not c o n t r o l l e d w e l l w i t h Valium." He 
a t t r i b u t e d c l a i m a n t ' s symptoms a t t h a t t i m e t o t h e onset o f meno
pause and d i d not r e l a t e i t t o c l a i m a n t ' s employment s i t u a t i o n . 

Dr. Woodward, who had been c l a i m a n t ' s t r e a t i n g g y n e c o l o g i s t 
s i n c e 1970, i n d i c a t e d t h a t he t o o from t h e f i r s t v i s i t found 
c l a i m a n t t o be a nervous person. However, he a l s o i n d i c a t e d , based 
on h i s own p e r s o n a l o b s e r v a t i o n p l u s t h e h i s t o r y r e l a t e d t o him by 
c l a i m a n t , t h a t c l a i m a n t ' s e m o t i o n a l c o n d i t i o n worsened i n December 
1976. At t h a t t i m e , c l a i m a n t complained o f t i r e d n e s s , b u t he c o u l d 
f i n d no p h y s i c a l b a s i s f o r c h r o n i c f a t i g u e . Dr. Woodward was o f 
t h e o p i n i o n t h a t a t l e a s t by December 1976 c l a i m a n t was e x p e r i 
e n c i n g " a n x i e t y - t e n s i o n - d e p r e s s i o n " , t h a t i n h i s view a n x i e t y and 
d e p r e s s i o n were i n t e r r e l a t e d c o n d i t i o n s , and t h a t t h e y were 
c a u s a l l y r e l a t e d t o c l a i m a n t ' s employment a t McKenzie Manor. 

I n May, 1979 Dr. S m u l o v i t z r e p l a c e d Dr. Lawton as c l a i m a n t ' s 
p r i m a r y t r e a t i n g p h y s i c i a n . I n h i s r e p o r t , Dr. S m u l o v i t z , an 
i n t e r n i s t and e n d o c r i n o l o g i s t , i n d i c a t e d t h a t h i s f o c u s o f t r e a t 
ment- i n 1979 and 1980 was on c l a i m a n t ' s g a s t r i t i s , p e p t i c u l c e r 
symptomology, and i r r i t a b l e bowel syndrome. Dr. S m u l o v i t z was o f 
t h e o p i n i o n t h a t these c o n d i t i o n s arose from c l a i m a n t ' s a n x i e t y , 
d e p r e s s i o n , and s t r e s s which, i n t u r n , arose from c l a i m a n t b e i n g 
t e r m i n a t e d w i t h o u t good cause from employment a t MacKenzie Manor 
a f t e r 10 y e a r s o f b e i n g on the j o b . Dr. S m u l o v i t z p r e s c r i b e d 
m e d i c a t i o n s f o r t h e t r e a t m e n t o f c l a i m a n t ' s p e p t i c u l c e r s and 
bowel spasms and Tranxene, and l a t e r L i b r a x , and recommended a 
p s y c h i a t r i c c o n s u l t a t i o n . 

A c c o r d i n g t o t h e P h y s i c i a n ' s Desk Reference, 3 5 t h E d i t i o n 
( M e d i c a l Economics Company, 1981), Valium, Tranxene, and L i b r a x 
are a l l m e d i c a t i o n s f o r t h e t r e a t m e n t o f a n x i e t y and t e n s i o n . No 
l i s t i n g c o u l d be found f o r Psychlex, b u t presumably i t i s used f o r 
t h e same purpose. The P h y s i c i a n ' s Desk Reference s p e c i f i c a l l y 
i n d i c a t e s t h a t these m e d i c a t i o n s a r e f o r t h e t r e a t m e n t o f a n x i e t y 
and t e n s i o n beyond t h a t e x p e r i e n c e d i n everyday l i f e . 

Thus, i t i s apparent from t h i s r e c o r d , c o n t r a r y t o t h e 
m a j o r i t y ' s a s s e r t i o n , t h a t c l a i m a n t has been diagnosed and t r e a t e d 
f o r a n x i e t y and t e n s i o n f o r a c o n s i d e r a b l e p e r i o d b e f o r e Dr. 
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S m u l o v i t z so r e p o r t e d i n August 1980. The m a j o r i t y t o t a l l y 
d i s m i s s e s t h e o b s e r v a t i o n s and o p i n i o n s o f Drs. Lawton and Woodward 
because t h e y are n o t p s y c h i a t r i s t s . A p a r t from t h e r e l e v a n c e o f 
t h e i r o b s e r v a t i o n s o f changes i n t h e n a t u r e o f c l a i m a n t ' s 
e m o t i o n a l / p s y c h o l o g i c a l c o n d i t i o n as r e f l e c t e d i n t h e i r c h a r t 
n o t e s , I submit t h a t as p h y s i c i a n s t h e y should be assumed t o have 
some knowledge o f e m o t i o n a l d i s o r d e r s . I would i n f e r from t h e f a c t 
t h a t t h e y p r e s c r i b e d a n t i - a n x i e t y m e d i c a t i o n s t h a t t h e y had s u f f i 
c i e n t awareness o f a change i n c l a i m a n t ' s c o n d i t i o n t o w a r r a n t 
changing t h e m e d i c a t i o n used t o t r e a t t h a t c o n d i t i o n . P s y c h i a 
t r i s t s may have more e x p e r t i s e w i t h r e s p e c t t o p s y c h o l o g i c a l c o n d i 
t i o n s , b u t t h a t does n o t mean t h a t t h e o b s e r v a t i o n s , diagnoses and 
t r e a t m e n t a d m i n i s t e r e d by p r a c t i t i o n e r s o f o t h e r s p e c i a l i t i e s have 
no r e l e v a n c e . 

W i t h r e s p e c t t o t h e m a j o r i t y ' s a s s e r t i o n t h a t c l a i m a n t has 
no t p r o v e n t h a t she i s p r e s e n t l y s u f f e r i n g from a r e c o g n i z a b l e 
p s y c h o l o g i c a l d i s o r d e r , i n a d d i t i o n t o t h e o b s e r v a t i o n s and 
diagnoses o f Drs. Lawton, Woodward, and S m u l o v i t z , Dr. Radmore, a 
p s y c h i a t r i s t , r e p o r t e d as f o l l o w s : 

" I t i s my i m p r e s s i o n t h a t Mrs. Elwood has 
ex p e r i e n c e d a s i g n i f i c a n t blow t o her ego 
which has p e r s i s t e d t h r o u g h o u t t h e y e a r s 
s i n c e her i n i t i a l f i r i n g from her 
job....She does appear t o have l o s t t o t a l 
c o n f i d e n c e i n her n u r s i n g s k i l l s , and t o 
have developed some phob i c responses which 
have n o t been t o t a l l y s u c c e s s f u l i n 
c o n t r o l l i n g h er a n x i e t y , b u t have been 
d e s t r u c t i v e as th e y have c o n t r i b u t e d t o her 
l e t t i n g her l i c e n s e l a p s e , and i n 
i n t e r f e r i n g w i t h r e - e s t a b l i s h m e n t o f 
h e r s e l f i n h e r p r o f e s s i o n i n some o t h e r 
l o c a t i o n o r c a p a c i t y . At t h e p r e s e n t t i m e 
she appears t o be c h r o n i c a l l y depressed, t o 
t h e degree t h a t i t i s d i f f i c u l t t o 
v i s u a l i z e her as ever h a v i n g had t h e s k i l l s 
which she must have had t o have been 

H. s u c c e s s f u l i n her p r o f e s s i o n f o r t h e 25 
y e a r s . . . . This d e p r e s s i o n i s a l s o seen 
as t h e c a u s a t i v e f a c t o r i n her l a c k o f 
a m b i t i o n and d r i v e a t t h i s t i m e , and i s 
thought t o r e p r e s e n t a m a l a d a p t i v e way o f 
co p i n g w i t h h e r l a c k o f s e l f - c o n f i d e n c e and 
s e l f - e s t e e m i n her p r o f e s s i o n by d r a i n i n g 
her o f any a m b i t i o n o r d r i v e which might 
impel h er back i n t o a s i t u a t i o n where she 
c o u l d a g a i n be as f o r c i b l y r e j e c t e d as she 
was when she was f i r e d from her j o b a t t h e 
Manor." (Emphasis added.) 

Dr. Radmore may not have d e l i n e a t e d w i t h as much s p e c i f i c i t y as Dr. 
H o l l a n d t h e p r e c i s e t i t l e s she a s c r i b e d t o c l a i m a n t ' s c o n d i t i o n , 
b u t t he i n e s c a p a b l e c o n c l u s i o n from r e a d i n g Dr. Radmore's r e p o r t 
i s t h a t she b e l i e v e s t h a t c l a i m a n t i s s u f f e r i n g from a s i g n i f i c a n t 
p s y c h o l o g i c a l d i s o r d e r . 
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I f i n d t h a t t h e evidence p r e p o n d e r a t e s i n f a v o r o f a f i n d i n g 
t h a t c l a i m a n t p r e s e n t l y does have one or more p s y c h o l o g i c a l c o n d i 
t i o n s . Her p r e s e n t c o n d i t i o n may r e p r e s e n t a s i g n i f i c a n t worsening 
o f her p r e - e x i s t i n g nervousness, o r t h e development o f new 
c o n d i t i o n s ( a n x i e t y and d e p r e s s i o n and r e l a t e d p h y s i c a l d i s o r d e r s ) . 

A l t h o u g h Dr. H o l l a n d opined o t h e r w i s e , h i s o p i n i o n was based 
on t he t h e o r y t h a t c l a i m a n t ' s i n a b i l i t y t o marshal h e r s e l f t o seek 
employment arose from some s o r t o f unconscious r e c o g n i t i o n o f h e r 
incompetence as a nurse. T h i s t h e o r y i s c o n t r a d i c t e d by t h e 
employer's e v a l u a t i o n o f c l a i m a n t j o b performance s h o r t l y b e f o r e 
her t e r m i n a t i o n , i n which she r e c e i v e d v i r t u a l l y u n i f o r m h i g h marks 
f o r h er work performance. An e q u a l l y p l a u s i b l e e x p l a n a t i o n f o r 
c l a i m a n t ' s f a i l u r e t o assume a p o s i t i o n w i t h g r e a t e r r e s p o n s i b i l i t y 
would be t h a t she had been a d v i s e d by her p s y c h i a t r i s t i n 1965 t o 
pursue a q u i e t l i f e and a v o i d shocks, and she r e c o g n i z e d t h e l i m i 
t a t i o n s imposed by her tendency t o nervousness. Dr. H o l l a n d a l s o 
r e f e r r e d t o the h i a t u s s i n c e c l a i m a n t ' s l a s t w o r k i n g as a nurse as 
a c a u s a t i v e f a c t o r i n her i n a b i l i t y t o seek employment. T h i s 
t h e o r y i s i n c o n s i s t e n t w i t h t h e f a c t t h a t c l a i m a n t ' s a v e r s i o n t o 
workin g as a nurse (because she f e l t she c o u l d no l o n g e r h o l d 
h e r s e l f o u t t o p r o s p e c t i v e employers as a nurse) developed s h o r t l y 
a f t e r her t e r m i n a t i o n . Dr. H o l l a n d conceded t h a t i t was p r o b a b l e 
t h a t c l a i m a n t e x p e r i e n c e d an e m o t i o n a l r e a c t i o n , i n c l u d i n g t h e 
development o f pho b i a s , f o l l o w i n g h er t e r m i n a t i o n . 

The m a j o r i t y d e n i g r a t e s Dr. Radmore's o p i n i o n because she 
a l l e g e d l y f a i l e d t o d e a l w i t h any o f t h e o t h e r s t r e s s f a c t o r s 
i d e n t i f i e d by Dr. H o l l a n d as b e i n g p r e s e n t i n c l a i m a n t ' s l i f e . Dr. 
Radmore s t a t e d i n her r e p o r t t h a t she was aware o f t h e i n f o r m a t i o n 
e l i c i t e d by Dr. H o l l a n d c o n c e r n i n g c l a i m a n t ' s p r e s e n t l e v e l o f 
f u n c t i o n i n g , and developmental, f a m i l i a l , and e d u c a t i o n a l h i s t o r y , 
and t h a t she saw no need t o rep e a t i t . I n h i s r e p o r t , Dr. H o l l a n d 
r e f e r s t o a p s y c h o s o c i a l s t r e s s o r s r a t i n g s c a l e , t h a t a p p l y i n g t h a t 
s c a l e t o c l a i m a n t ' s s i t u a t i o n s i n c e her t e r m i - n a t i o n from employment 
y i e l d e d a r e l a t i v e l y low s t r e s s score and t h a t l e s s t h e n h a l f o f 
t h e s t r e s s was due t o work exposure. I am unable t o d e t e r m i n e from 
Dr. H o l l a n d ' s r e p o r t whether t he manner i n which t h e t e s t was 
a d m i n i s t e r e d would have i n c l u d e d t h e s t r e s s c l a i m a n t i s a l l e g i n g 
from t h e yea r s o f p r e s s u r e c u m u l a t i v e l y from h er j o b and p a r t i c u 
l a r l y t h e l a s t two y e a r s , d u r i n g t h e p e r i o d i n which she a l l e g e s 
t h a t e f f o r t s were b e i n g made t o get her t o r e s i g n . A l t h o u g h Dr. 
H o l l a n d e a r l i e r i n h i s r e p o r t r e f e r r e d t o c l a i m a n t ' s menopause as 
t h e cause o f her c u r r e n t problems, he does n o t i n c l u d e t h a t i n h i s 
d i a g n o s i s nor does he i d e n t i f y t h a t o r any o t h e r f a c t o r i n c o n j u n c 
t i o n w i t h t h e s t r e s s e v a l u a t i o n s c a l e . 

The r e c o r d does suggest two p o t e n t i a l c a u s a t i v e f a c t o r s i n 
a d d i t i o n t o c l a i m a n t ' s p r e - e x i s t i n g p r o p e n s i t y f o r nervousness and 
th e a l l e g e d onset o f menopause, namely, a v a r i e t y o f m e d i c a l p r o b 
lems n o t r e l a t e d t o t h i s c l a i m and a m y o c a r d i a l i n f a r c t i o n s u f f e r e d 
by c l a i m a n t ' s husband i n 1979. However, no p h y s i c i a n i d e n t i f i e s 
t h e se l a t t e r two f a c t o r s as being r e l a t e d t o h e r p s y c h o l o g i c a l 
problems. 

I t h i n k a f a i r e r c h a r a c t e r i z a t i o n o f t h e evidence i s t h a t Drs. 
Radmore and H o l l a n d , b o t h o f whom a r e p s y c h i a t r i s t s and b o t h o f 
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whom were aware o f t h e same i n f o r m a t i o n , i n c l u d i n g sources o f 
s t r e s s i n c l a i m a n t ' s l i f e , reached d i f f e r e n t c o n c l u s i o n s as t o 
whether c l a i m a n t has a t r e a t a b l e p s y c h o l o g i c a l c o n d i t i o n and i f so, 
i t s r e l a t i o n s h i p t o c l a i m a n t ' s employment a t McKenzie N u r s i n g Home. 

As between t h e two, I f i n d Dr. Radmore more p e r s u a s i v e and 
conclude t h a t c l a i m a n t has proven t h a t h e r employment a t and t e r m i 
n a t i o n from McKenzie Manor Nu r s i n g Home was t h e major cause o f h e r 
p r e s e n t a n x i e t y and d e p r e s s i o n . I n r e a c h i n g t h i s c o n c l u s i o n , I am 
i n f l u e n c e d by t h e f a c t t h a t Dr. Lawton i d e n t i f i e d i n c r e a s e d 
e m o t i o n a l problems i n December, 1976, t h a t Dr. Woodward n o t i c e d a 
change f o r t h e worse i n c l a i m a n t ' s e m o t i o n a l c o n d i t i o n i n December, 
1976 and b e l i e v e d t h a t she was s u f f e r i n g from a n x i e t y and d e p r e s 
s i o n a t t h a t t i m e a r i s i n g from t e r m i n a t i o n , and t h a t Dr. S m u l o v i t z 
i d e n t i f i e d e m o t i o n a l d i s o r d e r s and p r e s c r i b e d a n t i - a n x i e t y medica
t i o n f o r a n x i e t y and r e l a t e d d i s o r d e r s i n 1979 and 1980. I t a l s o 
i s o f some s i g n i f i c a n c e t h a t the p r i m a r y r e s i d u a l p s y c h o l o g i c a l 
m a n i f e s t a t i o n o f c l a i m a n t ' s e m o t i o n a l c o n d i t i o n (as d i s t i n g u i s h e d 
from t h e g a s t r i t i s , u l c e r symptoms, and i r r i t a b l e bowel syndrome) 
i s t h e l o s s o f c o n f i d e n c e i n working as a nurse and i n a b i l i t y t o 
r e t u r n t o t h a t l i n e o f work. I n my o p i n i o n , t h i s i s n o t s i m p l y a 
case o f " e m o t i o n a l i s m and h u r t f e e l i n g s " , nor i s c l a i m a n t ' s p r e s e n t 
p s y c h o l o g i c a l c o n d i t i o n t h e p r o d u c t o f c l a i m a n t ' s a l l e g e d meno
pause. For a person prone t o nervousness and who was as devoted t o 
h e r j o b as c l a i m a n t was, as evidenced by her .years o f s e r v i c e 
w i t h o u t v a c a t i o n s and w i t h o v e r t i m e , I b e l i e v e i t i s h i g h l y l i k e l y 
t h a t c l a i m a n t would be d e v a s t a t e d by b e i n g f i r e d under t h e c i r c u m 
stances as she p e r c e i v e d them t o be. I b e l i e v e t h a t c l a i m a n t has 
e s t a b l i s h e d by a preponderance o f t h e evidence t h a t she has a 
p s y c h o l o g i c a l c o n d i t i o n , t h a t her exposure i n t h e course and scope 
o f h e r employment a t McKenzie N u r s i n g Home was t h e major c o n t r i 
b u t i n g cause o f t h a t c o n d i t i o n , and t h a t t h e c l a i m i s compensable. 
A c c o r d i n g l y , I would r e v e r s e t h e Referee and remand t h e c l a i m f o r 
acceptance. 

. RICHARD HOGENSON, C l a i m a n t WCB 81-09533 
W e l c h , Bruun & G r e e n , C l a i m a n t ' s A t t o r n e y s March 2, 1983 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members Barnes and F e r r i s . 

Claimant r e q u e s t s r e v i e w , and t h e SAIF C o r p o r a t i o n c r o s s -
r e q u e s t s r e v i e w , o f Referee Gemmell's o r d e r which a f f i r m e d a 
Feb r u a r y 19, 1982 D e t e r m i n a t i o n Order awarding t h e c l a i m a n t no 
permanent p a r t i a l d i s a b i l i t y and which s e t a s i d e SAIF's October 5, 
1981 d e n i a l . Claimant t a k e s i s s u e w i t h t h e o r d e r i n s o f a r as i t 
f a i l s t o award c l a i m a n t any permanent p a r t i a l d i s a b i l i t y a t t r i b u t 
a b l e t o h i s August 14, 1981 i n d u s t r i a l i n j u r y ; SAIF seeks r e v e r s a l 
o f t h a t p o r t i o n o f t h e Referee's o r d e r s e t t i n g a s i d e i t s d e n i a l . 

We adopt as our own t h e Referee's f i n d i n g s o f f a c t and a f f i r m 
t h a t p o r t i o n o f her o r d e r awarding c l a i m a n t no compensation f o r 
permanent p a r t i a l d i s a b i l i t y . 
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We agree w i t h t h e Referee's c o n c l u s i o n t h a t c l a i m a n t ' s i n d u s 
t r i a l i n j u r y r e p r e s e n t e d a compensable a g g r a v a t i o n o f p r e - e x i s t i n g 
c o n d i t i o n s . A l t h o u g h t h e d e n i a l i s vague, i t i s c l e a r t h a t SAIF 
was a t t e m p t i n g t o a d v i s e c l a i m a n t t h a t i t would n o t accept respon
s i b i l i t y f o r c l a i m a n t ' s p r e - e x i s t i n g c o n d i t i o n , denominated pos
t u r a l d e f e c t and Scheuermann's d i s e a s e , o r t h e n a t u r a l p r o g r e s s i o n 
o f t hese c o n d i t i o n s . I d e n t i f i e d as a p a r t i a l d e n i a l , t he d e n i a l 
c o u l d j u s t as w e l l be c a l l e d a " c l a r i f i c a t i o n o f acceptance." 

The Referee a p p a r e n t l y s e t a s i d e t h e d e n i a l on t h e b a s i s t h a t 
i t was p r o c e d u r a l l y improper. We do n o t agree. SAIF d i d n o t , 
under t h e g u i s e o f i s s u i n g t h i s d e n i a l , a t t e m p t t o t e r m i n a t e i t s 
o b l i g a t i o n t o c o n t i n u e payment o f temporary t o t a l d i s a b i l i t y com
p e n s a t i o n t o c l a i m a n t , which SAIF c o n t i n u e d t o pay u n t i l t e r m i n a 
t i o n was a u t h o r i z e d by a D e t e r m i n a t i o n Order. A l t h o u g h SAIF may 
have i n t e n d e d t o t e r m i n a t e i t s r e s p o n s i b i l i t y f o r payment o f medi
c a l s e r v i c e s which i t d i d not b e l i e v e c a u s a l l y r e l a t e d t o c l a i m 
a n t ' s i n j u r y , i t a p p a r e n t l y c o n t i n u e d p a y i n g a l l b i l l s s u b m i t t e d . 
On A p r i l 9,- 1982, cou n s e l f o r SAIF corresponded w i t h Dr. S t r a u s s , 
i n d i c a t i n g t h a t c l a i m a n t had been found m e d i c a l l y s t a t i o n a r y as o f 
February 1, 1982, and t h a t a l l b i l l s s u b m i t t e d up t o t h e d a t e o f 
h i s l e t t e r would be p a i d , b u t t h a t o n l y those t r e a t m e n t s r e l a t e d 
t o t h e r e s i d u a l s o f c l a i m a n t ' s i n d u s t r i a l i n j u r y , i f any, would be 
p a i d t h e r e a f t e r . T h i s l e t t e r r e f e r s t o SAIF's p a r t i a l d e n i a l o f 
October 5, 1981. 

I n B i l l y J . Eubanks, WCB Case No. 81-07465, 35 Van N a t t a 131 
( F e b r u a r y 3, 1983), we d i s c u s s e d t he i n s u r e r ' s o b l i g a t i o n t o n o t i f y 
a c l a i m a n t and a medical vendor o f i t s a s s e r t e d d e n i a l or p a r t i a l 
d e n i a l o f r e s p o n s i b i l i t y f o r me d i c a l t r e a t m e n t , and t o i s s u e a 
n o t i c e which s u f f i c i e n t l y a d v i s e s t h e c l a i m a n t o f h e a r i n g r i g h t s 
p u r s u a n t t o ORS 656.245 and 656.283. That i s : j u s t what SAIF d i d i n 
t h i s case. There was no p r o c e d u r a l i m p r o p r i e t y . We r e g a r d SAIF's 
October 5, 1981 d e n i a l as b e i n g c o n s i s t e n t w i t h our d e t e r m i n a t i o n , 
and t h e Referee's d e t e r m i n a t i o n , t h a t c l a i m a n t has s u s t a i n e d no 
permanent r e s i d u a l s as a r e s u l t o f h i s August 17, 1981 i n d u s t r i a l 
i n j u r y . We do not c o n s i d e r t h i s d e n i a l as b e i n g p r o c e d u r a l l y , o r 
o t h e r w i s e , improper. A c c o r d i n g l y , we r e i n s t a t e SAIF's d e n i a l . 

ORDER 

The Referee's o r d e r dated May 19, 1982 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . Those p o r t i o n s o f t h e or d e r which s e t a s i d e 
SAIF's October 5, 1981 d e n i a l and awarded an a t t o r n e y f e e f o r p r e 
v a i l i n g on a d e n i a l are r e v e r s e d , and t h e d e n i a l i s hereby 
r e i n s t a t e d and a f f i r m e d . The remainder o f t h e Referee's o r d e r i s 
a f f i r m e d . 
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FRANCIS KNOBLAUCH, C l a i m a n t WCB 82-01201 
B i s c h o f f & S t r o o b a n d , C l a i m a n t ' s A t t o r n e y s March 2, 1983 
C o w l i n g , H e y s e l l e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members Barnes and Lewis. 

The i n s u r e r r e q u e s t s review o f Referee Baker's o r d e r which s e t 
a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . The o n l y i s s u e 
i s c o m p e n s a b i l i t y . 

C l a i m a n t , a d i e s e l mechanic, was employed by Roseburg Lumber 
Company i n 1978 when he s u f f e r e d a c o n d i t i o n known as Raynaud's 
Phenomenon. The c l a i m was i n i t i a l l y d e n i e d , b u t was o r d e r e d 
accepted by a Referee's o r d e r i n a p r i o r p r o c e e d i n g , WCB Case No. 
79-02997. A D e t e r m i n a t i o n Order dated A p r i l 13, 1981 awarded 
c l a i m a n t b e n e f i t s f o r temporary t o t a l d i s a b i l i t y o n l y . Claimant 
r e q u e s t e d a h e a r i n g . I n another p r i o r p r o c e e d i n g , WCB Case No. 
81-01293, a Referee awarded c l a i m a n t 10% scheduled d i s a b i l i t y f o r 
each hand. That o r d e r was a f f i r m e d by t h e Board on December 28, 
1981. 

Claimant r e t u r n e d t o work i n t h e summer o f 1981 f o l l o w i n g a 
r e m i s s i o n o f h i s c o n d i t i o n and c o n t i n u e d w o r k i n g u n t i l January o f 
1982 when, due t o exposure t o c o l d , he a g a i n became unable t o con
t i n u e w i t h h i s work as a mechanic. On February 1, 1982 t h e i n s u r e r 
r e c e i v e d a r e q u e s t from c l a i m a n t ' s a t t o r n e y r e q u e s t i n g t h a t t h e 
c l a i m be reopened on t h e b a s i s o f a g g r a v a t i o n . On February 3, 
1982 t h e i n s u r e r d e n i e d t h e r e q u e s t on t h e grounds t h a t t h e r e was 
no evidence t h a t c l a i m a n t ' s c o n d i t i o n had worsened. C l a i m a n t ' s 
r e q u e s t f o r h e a r i n g gave r i s e t o t h e p r e s e n t p r o c e e d i n g . 

On November 20, 1979, Dr. e l e v e n r e p o r t e d he had no success 
i n c o n t r o l l i n g c l a i m a n t ' s symptoms and t h a t c l a i m a n t e x p e r i e n c e d a 
r e c u r r e n c e o f Raynaud's symptoms whenever t h e weather t u r n e d c o l d . 
He s t a t e d t h a t c l a i m a n t c o u l d c o n t i n u e w o r k i n g i f he c o u l d keep h i s 
hands warm w h i l e he d i d so b u t t h a t , i f he was n o t a b l e t o a v o i d 
w o r k i n g i n t h e c o l d , he may have t o change j o b s . On January 28, 
1981 Dr. e l e v e n r e p o r t e d t h a t c o l d weather had an adverse e f f e c t on 
t h e c l a i m a n t ' s c o n d i t i o n and made him unable t o use h i s hands a t 
a l l . He n o t e d t h a t c l a i m a n t had been a b l e t o work t h a t w i n t e r 
s i n c e he worked i n s i d e and used g l o v e s , a l t h o u g h he s t i l l had 
d i f f i c u l t i e s . He f u r t h e r s t a t e d : 

"Mr. Knoblauch c e r t a i n l y i s n o t " t o t a l l y 
d i s a b l e d and would be a b l e t o p e r f o r m any 
c a p a c i t i e s i f w o r k i n g i n a warm environment 
t o t a l l y d u r i n g t h e w i n t e r . * * * I t h i n k 
t h a t i f he c o u l d f i n d work i n s i d e d u r i n g 
t h e w i n t e r months and t h e n o u t s i d e d u r i n g 
the summer months t h a t he c o u l d c a r r y on 
a c t i v i t i e s q u i t e w e l l . " 

On March 6, 1981 Dr. A l b e r t y r e p o r t e d t h a t he had n o t h i n g t o o f f e r 
c l a i m a n t w i t h r e g a r d t o s u r g i c a l i n t e r v e n t i o n , and s t a t e d t h a t he 
expected t h a t t h e c o n d i t i o n would be a g g r a v a t e d "each and e v e r y 
t i m e he i s exposed t o c o l d . " Dr. A l b e r t y r e i t e r a t e d t h i s o p i n i o n 
on May 12, 1981. 2 1 8 



The employer argues t h a t t h e c l a i m a n t i s not e n t i t l e d t o have 
h i s c l a i m reopened every w i n t e r when he s u f f e r s a r e c u r r e n c e o f 
h i s symptoms due t o h i s exposure t o c o l d on h i s j o b as a mechanic 
because t h a t i s e x a c t l y what t h e c l a i m a n t was compensated f o r when 
he r e c e i v e d h i s award o f permanent p a r t i a l d i s a b i l i t y i n t h e p r i o r 
p r o c e e d i n g . Since i t was known and expected t h a t c l a i m a n t would 
have a l o s s o f f u n c t i o n i n h i s hands whenever t h e weather t u r n e d 
c o l d , t h e i n s u r e r argues t h a t c l a i m a n t has n o t e s t a b l i s h e d a 
wors e n i n g . A d d i t i o n a l l y , t h e i n s u r e r has s u b m i t t e d a copy o f t h e 
t r a n s c r i p t o f t h e p r i o r h e a r i n g as s u p p o r t f o r i t s p o s i t i o n . 
C l a imant o b j e c t s t o t h e i n s u r e r ' s a t t e m p t t o "augment t h e r e c o r d , " 
and argues t h a t an award o f permanent d i s a b i l i t y does n o t p r e c l u d e 
a c l a i m a n t from r e c e i v i n g temporary t o t a l d i s a b i l i t y b e n e f i t s 
l a t e r . 

The o n l y s i g n i f i c a n c e t h a t t h e t r a n s c r i p t o f t h e p r i o r h e a r i n g 
c o u l d have i s t o e s t a b l i s h t h e v a l i d i t y o f t h e i n s u r e r ' s argument 
t h a t t h e c l a i m a n t ' s award o f permanent p a r t i a l d i s a b i l i t y was based 
on t h e l o s s o f f u n c t i o n he s u f f e r e d when exposed t o work i n v o l v i n g 
c o l d o r c o l d weather. We f i n d t h e evidence i n t h e r e c o r d i n t h e 
p r e s e n t case more t h a n adequate t o e s t a b l i s h t h a t t h i s was t h e 
b a s i s o f t h e award o f permanent p a r t i a l d i s a b i l i t y made i n t h e 
p r i o r p r o c e e d i n g . We, t h e r e f o r e , have not c o n s i d e r e d the 
t r a n s c r i p t o f t h e p r i o r h e a r i n g i n our review o f t h i s case. 

Having concluded t h a t t h e purpose b e h i n d t h e c l a i m a n t ' s award 
of permanent p a r t i a l d i s a b i l i t y was t o compensate him f o r t h e l o s s 
o f f u n c t i o n he s u s t a i n e d i n h i s hands when exposed t o c o l d weather, 
i t f o l l o w s t h a t t h e c l a i m a n t has not e s t a b l i s h e d a worsening o f h i s 

c o n d i t i o n such as t o w a r r a n t a reopening o f h i s c l a i m under ORS 
656.273. Claimant's c o n d i t i o n i s by n a t u r e c y c l i c a l and c h r o n i c . 
He s u f f e r s e x a c e r b a t i o n s o f symptoms i n c o l d weather and r e m i s s i o n 
o f symptoms i n warm weather. There has been no change i n t h i s con
d i t i o n s i n c e c l a i m a n t ' s l a s t award o f compensation. The c o n d i t i o n 
c o n t i n u e s i n i t s r e g u l a r c y c l i c a l course and t h e r e i s no evidence 
i n d i c a t i n g t h a t t h e c o n d i t i o n has worsened. T h i s c h r o n i c l o s s o f 
f u n c t i o n which c l a i m a n t s u f f e r s i n h i s hands whenever he works i n 
c o l d weather i s e x a c t l y what he was compensated f o r by h i s award 
o f permanent p a r t i a l d i s a b i l i t y , and he i s not e n t i t l e d t o reopen
i n g o f h i s c l a i m each w i n t e r unless he e s t a b l i s h e s a worsening o f 
h i s c o n d i t i o n under ORS 656.273. Cf. Harmon v. SAIF, 54 Or App 121 
(19 8 1 ) . 

ORDER 
The Referee's o r d e r d a t e d August 10, 1982 i s r e v e r s e d . The 

i n s u r e r ' s d e n i a l o f February 3, 1982 i s r e i n s t a t e d and a f f i r m e d . 
*************** 

-219-



CLAYTON LADD, C l a i m a n t 
S t e v e n Y a t e s , C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 80-07078 & 80-07079 
March 2, 1983 
O r d e r on R e v i e w 

Reviewed by Board Members Barnes and F e r r i s . 

C l a imant r e q u e s t s r e v i e w o f Referee Danner's o r d e r w h i c h 
a f f i r m e d t h e D e t e r m i n a t i o n Order d a t e d August 20, 1980 which 
a l l o w e d t h e c l a i m a n t b e n e f i t s f o r temporary t o t a l d i s a b i l i t y o n l y . 
C l a i m a n t contends t h a t he i s e n t i t l e d t o an award o f permanent 
p a r t i a l d i s a b i l i t y . 

Dr. Anderson and Dr. S u t h e r l a n d r e p o r t e d on c l a i m a n t ' s l a c k o f 
i mpairment f o l l o w i n g h i s compensable c o r o n a r y s u r g e r y . Dr. 
Anderson s t a t e s : 

"Mr. Ladd i s c u r r e n t l y i n e x c e l l e n t h e a l t h 
w i t h o u t any r e s i d u a l symptoms o f c o r o n a r y 
v e s s e l d i s e a s e . He has r e t u r n e d t o h i s 
p r e - i n j u r y s t a t u s . He has been t o l d t o 
r e t u r n t o a f u l l a c t i v i t y p h y s i c a l s t a t u s . " 

Dr. S u t h e r l a n d r e p o r t e d : 

"So f a r as I am a b l e t o d e t e r m i n e , Mr. Ladd 
has no d i s a b i l i t y o f any s o r t a t t h i s t i m e 
and might conduct h i m s e l f as any o t h e r 
p erson h i s age who had never had h e a r t 
d i s e a s e o f any k i n d . " 

C l a imant has not o n l y r e t u r n e d t o h i s r e g u l a r employment, b u t was 
promoted. H i s c u r r e n t s a l a r y i s $2,600 per month; i t was $1600 per 
month p r i o r t o h i s compensable s u r g e r y . 

C l a i m a n t agrees t h a t he has s u f f e r e d no p h y s i c a l impairment 
as a r e s u l t o f h i s s u r g e r y , b u t argues t h a t t h e f a c t t h a t he had 
s u r g e r y , i n and o f i t s e l f , a f f e c t s h i s e a r n i n g c a p a c i t y i n t h a t i t 
w ould make i t more d i f f i c u l t t o o b t a i n o t h e r employment s i n c e t h e 
s u r g e r y would be a f a c t o r t h a t would be c o n s i d e r e d by an employer 
i n making a h i r i n g d e c i s i o n . We b e l i e v e t h a t c l a i m a n t ' s argument 
i s b o t h t o o s p e c u l a t i v e and t o o c a t e g o r i c a l . Surgery i s p e r f o r m e d , 
almost by d e f i n i t i o n , t o cure p h y s i c a l problems and t o improve 
p h y s i c a l c o n d i t i o n s . When s u r g e r y i s s u c c e s s f u l i n a c h i e v i n g those 
g o a l s , as i t o b v i o u s l y was i n t h i s case, i t does not make sense t o 
us t o say t h a t t h e r e i s n e c e s s a r i l y a l o s s o f wage e a r n i n g 
c a p a c i t y . 

ORDER 

The Referee's o r d e r d a t e d June 25, 1982 i s a f f i r m e d . 
* * * * * * * * * * * * * * * 
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LEON NEAL, C l a i m a n t WCB 80-09515 
H a r o l d Adams, C l a i m a n t ' s A t t o r n e y March 2, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
Reviewed by Board Members Lewis and Barnes. 

The SAIF C o r p o r a t i o n r e q u e s t s review o f Referee Baker's o r d e r 
which found c l a i m a n t e n t i t l e d t o compensation f o r permanent t o t a l 
d i s a b i l i t y . The o n l y i s s u e i s the e x t e n t o f c l a i m a n t ' s d i s a b i l i t y . 

C laimant has a l o n g h i s t o r y o f i n d u s t r i a l back i n j u r i e s o f a 
r e l a t i v e l y minor n a t u r e f o l l o w e d by p r o l o n g e d p e r i o d s o f app a r e n t 
d i s a b i l i t y . I n 1969, a t the age o f 34, c l a i m a n t t r i p p e d and f e l l 
t o t h e ground w h i l e w o r k i n g f o r a v i n e y a r d i n C a l i f o r n i a . Acute 
lumbar muscle s p r a i n was diagnosed. Claimant's p h y s i c a l examina
t i o n f i n d i n g s were a l l g e n e r a l l y w i t h i n normal l i m i t s . I n h i s May 
26, 1969 r e p o r t , Dr. Huene noted t h a t , "Mr. Neal i s a v e r y anxious 
p e r s o n who t r i e s t p impress t he examiner w i t h t he s e v e r i t y o f h i s 
c o m p l a i n t s , " and t h a t , " I t h i n k Mr. Neal w i l l be a problem case i n 
r e t u r n i n g him t o g a i n f u l employment, and one can expect a p r o l o n g e d 
p e r i o d o f s u b j e c t i v e d i s a b i l i t y secondary t o t h i s i n j u r y . " Dr. 
Huene r e l e a s e d c l a i m a n t t o r e t u r n t o work. Claimant d i d n o t do so. 
He contended t h a t a h e a r i n g problem was r e l a t e d t o h i s f a l l a t 
work. Claimant's time l o s s b e n e f i t s were a p p a r e n t l y t e r m i n a t e d 
f o l l o w i n g an i n v e s t i g a t i o n which r e v e a l e d t h a t he had been w o r k i n g 
p a r t - t i m e a t a s e r v i c e s t a t i o n and had f a i l e d t o so i n f o r m h i s 
p h y s i c i a n o r the C a l i f o r n i a S t a t e Compensation In s u r a n c e Fund. 

I n a p p r o x i m a t e l y January o f 1970, c l a i m a n t was employed as a 
mechanic f o r a car d e a l e r i n D a l l a s , Oregon. On January 13, 1970 
c l a i m a n t s t r a i n e d h i s back w h i l e l i f t i n g a t i r e . A myelogram was 
pe r f o r m e d . The r e s u l t s were c o m p l e t e l y normal. The c l a i m was 
a p p a r e n t l y c l o s e d i n mid or l a t e 1970 w i t h no permanent d i s a b i l i t y . 
C l a imant t h e r e a f t e r became employed as an e l e c t r i c i a n and on 
November 2, 1971 s l i p p e d on a s t a i r w a y " f o r no known reason" and 
landed on h i s back. No n e u r o l o g i c a l d e f i c i t o r o b j e c t i v e evidence 
o f back dise a s e or i n j u r y was found, a l t h o u g h a l e f t i n g u i n a l 
h e r n i a was^diagnosed. A h e r n i o p l a s t y was performed i n January o f 
1973 and c l a i m a n t t h e r e a f t e r r e t u r n e d t o work. 

S e v e r a l months a f t e r h i s r e t u r n t o work, c l a i m a n t s l i p p e d i n 
t h e p a r k i n g l o t o f h i s employer's premises and f e l l t o t h e ground. 
Upon e x a m i n a t i o n by Dr. White, c l a i m a n t ' s p h y s i c a l f i n d i n g s were 
g e n e r a l l y w i t h i n normal l i m i t s . Dr. White suggested t h a t c l a i m a n t 
r e t u r n t o work and l o s e some w e i g h t . An e v a l u a t i o n performed a t 
t h e Back E v a l u a t i o n C l i n i c i n January o f 1973 r e s u l t e d i n a 
d i a g n o s i s o f c h r o n i c low back s p r a i n w i t h severe f u n c t i o n a l o v e r l a y 
and a m i n i m a l l o s s o f f u n c t i o n due t o t h e i n j u r y . A D e t e r m i n a t i o n 
Order a l l o w e d c l a i m a n t no permanent d i s a b i l i t y . Claimant r e q u e s t e d 
a h e a r i n g and, o d d l y enough, was awarded 70% unscheduled permanent 
p a r t i a l d i s a b i l i t y by a Referee's o r d e r dated March 14, 1975. 
F o l l o w i n g t h e employer's r e q u e s t f o r Board r e v i e w , t h a t award was 
reduced by s t i p u l a t i o n o f t h e p a r t i e s t o 46.875%. 

Cla i m a n t a p p a r e n t l y r e t u r n e d t o some form o f work i n l a t e 1974 
or e a r l y 1975. S e v e r a l months l a t e r , i n J u l y o f 1975, c l a i m a n t was 
i n v o l v e d i n an a u t o m o b i l e c o l l i s i o n . B i l a t e r a l i n g u i n a l h e r n i a s 
were found and r e p a i r e d . On February 10, 1976 Dr. B r i g h t r e p o r t e d 
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t h a t t h e a u t o m o b i l e a c c i d e n t had a g g r a v a t e d c l a i m a n t ' s l u m b o s a c r a l 
s t r a i n , and: 

"My recommendation i s t h e f a c t t h a t t h e 
p a t i e n t does have c h r o n i c l u m b o s a c r a l 
s t r a i n b u t he a l s o does n o t have t h e d e s i r e 
o r t h e w i l l i n g n e s s t o r e t u r n t o any g a i n f u l 
employment because o f t h e f a c t t h a t he 
appears t o be i n v o l v e d i n some l e g a l 
l i t i g a t i o n a g a i n s t t h e s t a t e . " 

Dr. B r i g h t r e p o r t e d on A p r i l 20, 1976 t h a t a l t h o u g h c l a i m a n t had 
c h r o n i c back s t r a i n he d i d n o t have a p h y s i c a l l y d i s a b l i n g problem 
and t h a t he c o u l d engage i n g a i n f u l employment. Dr. B r i g h t 
r e p o r t e d a g a i n on October 5, 1976 t h a t , a l t h o u g h c l a i m a n t was 100% 
d i s a b l e d by h i s own c o m p l a i n t s , he f e l t c l a i m a n t s h o u l d p r o r i p t l y 
seek g a i n f u l employment. 

C l a i m a n t a p p l i e d f o r S o c i a l S e c u r i t y d i s a b i l i t y b e n e f i t s i n 
1976 b u t was a p p a r e n t l y t u r n e d down a f t e r a h e a r i n g . D e s p i t e h i s 
c o n t e n t i o n t h a t he was t o t a l l y d i s a b l e d , c l a i m a n t d i d r e t u r n t o 
work as a mechanic and l a t e r as t h e g e n e r a l manager o f a Washington 
ap p l e o r c h a r d . His d u t i e s a t t h e a p p l e o r c h a r d i n c l u d e d p r u n i n g , 
p l u m b i n g , s p r a y i n g , f e r t i l i z i n g , e l e c t r i c a l work, bookkeeping and 
s u p e r v i s i o n o f s e v e r a l employees - r a t h e r v i g o r o u s a c t i v i t y f o r a 
man who p e r c e i v e d h i m s e l f t o be t o t a l l y d i s a b l e d . Claimant con
t i n u e d t o work a t t h e a p p l e o r c h a r d f o r n e a r l y two y e a r s , a t which 
t i m e t h e b u s i n e s s was s o l d . Claimant s u b s e q u e n t l y took a j o b as a 
maintenance en g i n e e r i n 1979. Four months l a t e r , on November 15, 
1979, c l a i m a n t s u s t a i n e d a back s t r a i n i n j u r y w h i l e r e a c h i n g down 
t o p i c k up a p i e c e o f p i p e t h a t was f r o z e n t o t h e ground. That i s 
t h e i n j u r y t h a t g i v e s r i s e t o t h e p r e s e n t p r o c e e d i n g . 

C l a i m a n t was examined by Drs. Kovachevich and Eckman, who 
diagnosed l u m b o s a c r a l s t r a i n . Dr. Eckman found no n e u r o l o g i c a l 
problems and no evidence o f r a d i c u l o p a t h y . A myelogram per f o r m e d 
on December 3, 1979 was e s s e n t i a l l y normal and Dr. Eckman 
recommended c o n s e r v a t i v e t r e a t m e n t , f e e l i n g s u r g e r y would n o t be 
i n d i c a t e d : 

"The f i n d i n g s a r e t o some e x t e n t . 
i n c o n s i s t e n t , p a r t i c u l a r l y h i s sensory 
e x a m i n a t i o n i s not t y p i c a l l y o r g a n i c . His 
mechanical f i n d i n g s a r e i n c o n s i s t e n t . . . . 
A l l o f t h i s makes assessment d i f f i c u l t and 
s h o u l d a l e r t us t h a t we s h o u l d n o t be 
t e r r i b l y a g g r e s s i v e from a s u r g i c a l 
s t a n d p o i n t a t t h i s t i m e , p a r t i c u l a r l y w i t h 
a normal myelogram, n e u r o l o g i c a l 
e x a m i n a t i o n , e t c . " 

On January 23, 1980 Dr. Kovachevich r e p o r t e d t h a t c l a i m a n t was 
e s s e n t i a l l y i n c a p a c i t a t e d by back p a i n . He s t a t e d t h a t he f e l t 
c l a i m a n t d i d have a problem, b u t t h a t i t would be d i f f i c u l t t o 
p i n p o i n t . He suspected a f a c e t t y p e o f d i s o r d e r . Claimant was 
r e f e r r e d t o t h e O r t h o p a e d i c C o n s u l t a n t s f o r an e x a m i n a t i o n on 
January 22, 1980. The C o n s u l t a n t s diagnosed: 
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" 1 . C h ronic d o r s a l and lumbar s t r a i n w i t h 
l e g symptoms, by h i s t o r y . 

"2. F u n c t i o n a l o v e r l a y , m o d e r a t e l y severe, 
c o n v e r s i o n t y p e . 

"3. O b e s i t y . " 

The c l a i m a n t was n o t found t o be s t a t i o n a r y and P a i n C l i n i c t r e a t 
ment was recommended. Dr. Kovachevich responded t h a t he agreed 
w i t h t h e C o n s u l t a n t ' s r e p o r t , b u t t h a t he d i d n o t f e e l c l a i m a n t ' s 
f u n c t i o n a l o v e r l a y problem was t h a t severe. 

Claimant was t h e r e a f t e r e v a l u a t e d a t t h e Northwest P a i n 
Center. Dr. Newman's p s y c h o l o g i c a l r e p o r t o f May 6, 1980 s t a t e s : 

"From a p s y c h o l o g i c a l p e r s p e c t i v e t h i s 
p a t i e n t appears t o have v e r y l i t t l e i n t e r e s t 
i n changing h i s s i t u a t i o n . He has p l a y e d a 
v e r y p a s s i v e r o l e , i f any r o l e a t a l l , i n 
h i s r e h a b i l i t a t i o n t o t h i s p o i n t and 
appears t o be g o i n g t h r o u g h t h e motions." 

Dr. Newman f e l t t h a t c l a i m a n t had m i n i m a l m o t i v a t i o n f o r a r e t u r n 
t o work. The p s y c h o l o g i c a l d i s c h a r g e Summary r e p o r t o f June 23, 
1980 s t a t e s : 

"This man v e r y o p e n l y s t a t e s t h a t he does 
not f e e l t h a t he can go back t o work and 
would l i k e t o o b t a i n 100% d i s a b i l i t y . Any 
m o t i v a t i o n f o r r e t u r n t o work i s m i n i m a l . 
* * * Prognosis f o r him r e t u r n i n g t o 
employment i s th o u g h t t o be m i n i m a l a t t h e 
p r e s e n t t i m e . " 

The p h y s i c i a n s a t the P a i n Center d i d express t h e o p i n i o n t h a t 
c l a i m a n t would n o t be a b l e t o r e t u r n t o manual l a b o r , an o p i n i o n 
shared by Dr. Kovachevich. 

C l a i m a n t was t h e r e a f t e r r e f e r r e d f o r employment placement by 
th e F i e l d S e r v i c e s D i v i s i o n . The I n d u s t r i a l Counseling S e r v i c e 
r e p o r t o f September 12, 1980 r e l a t e s s e v e r a l b a r r i e r s t o s u c c e s s f u 
reemployment o f t h e c l a i m a n t : 

" 1 . Long h i s t o r y o f m e d i c a l problems. 

"2. His b e l i e f t h a t he i s p h y s i c a l l y 
unable t o work . . . . . 

"3. L i m i t e d a c t i v i t i e s and i n t e r e s t s . 

"4. Secondary g a i n s from p a i n b e h a v i o r . " 

The r e p o r t f u r t h e r s t a t e s t h a t c l a i m a n t had a wide v a r i e t y o f j o b 
e x p e r i e n c e t h a t c o u l d be t r a n s f e r r e d i f he were t o t a k e an 
i n t e r e s t . 

C l a i m a n t r e t u r n e d t o t h e Ort h o p a e d i c C o n s u l t a n t s on October 2 
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1980 f o r a second e x a m i n a t i o n . The C o n s u l t a n t s found c l a i m a n t t o 
be m e d i c a l l y s t a t i o n a r y . The d i a g n o s i s remained t h e same as a t t h e 
ti m e o f t h e l a s t e x a m i n a t i o n w i t h t h e a d d i t i o n a l f a c t o r o f c h r o n i c 
overuse o f a n a l g e s i c s . The r e p o r t s t a t e d : 

" I t i s e v i d e n t from our e v a l u a t i o n t o d a y 
t h a t t h i s p a t i e n t w i l l o n l y be i n t e r e s t e d 
i n r e t u r n i n g t o work when he i s p e r s o n a l l y 
ready t o do so. We b e l i e v e he s h o u l d n o t 
r e t u r n t o h i s p r e v i o u s j o b . . . . b u t he 
would be capable o f some o t h e r o c c u p a t i o n . " 

The C o n s u l t a n t s s t a t e d t h a t c l a i m a n t ' s p r e v i o u s award was adequate 
and t h a t a d d i t i o n a l impairment c o u l d n o t be documented. The D e t e r 
m i n a t i o n Order o f November 18, 1980 a l l o w e d c l a i m a n t no a d d i t i o n a l 
permanent d i s a b i l i t y . 

The Referee s t a t e d : 

"Claimant i s not m o t i v a t e d t o work, 
e s s e n t i a l l y on t h e b a s i s t h a t he i s 
conv i n c e d he i s t o t a l l y d i s a b l e d . The 
c r i t i c a l q u e s t i o n i s , i s c l a i m a n t ' s b e l i e f 
r e a s o n a b l e . " 

The Referee concluded t h a t c l a i m a n t ' s b e l i e f was reasonable on t h e 
grounds t h a t c l a i m a n t had been a d v i s e d by v o c a t i o n a l - a n d m e d i c a l 
e x p e r t s t h a t he was unemployable and t h a t he had i n t h e p a s t 
r e t u r n e d t o work a f t e r s u s t a i n i n g i n j u r i e s . A l t h o u g h he d i d n o t 
a r t i c u l a t e t h e b a s i s f o r h i s c o n c l u s i o n , t h e Referee found c l a i m a n t 
p e r m a n e n t l y and t o t a l l y d i s a b l e d a p p a r e n t l y n o t on a m e d i c a l b a s i s 
a l o n e , b u t by a c o m b i n a t i o n o f m e d i c a l and s o c i a l / v o c a t i o n a l 
f a c t o r s . The Referee a l s o noted t h a t c l a i m a n t had a p r e - e x i s t i n g 
t a c h y c a r d i a h e a r t c o n d i t i o n . 

We d i s a g r e e w i t h t h e Referee's c o n c l u s i o n and d i s a g r e e w i t h 
t h e Referee's c h a r a c t e r i z a t i o n o f t h i s c l a i m a n t as n o t unreason
a b l y l a c k i n g i n m o t i v a t i o n . 

' W i t h r e g a r d t o c l a i m a n t ' s p h y s i c a l c o n d i t i o n , t h e m e d i c a l 
i n f o r m a t i o n i n d i c a t e s t h a t w h i l e c l a i m a n t cannot r e t u r n t o h i s 
p r e v i o u s o c c u p a t i o n , he i s n o t t o t a l l y d i s a b l e d . I n f a c t , he does 
riot appear t o have s i g n i f i c a n t impairment a t a l l . He has no neuro
l o g i c problems and a l l myelograms have been normal. No p h y s i c i a n 
has even f e l t t h a t c l a i m a n t has e x h i b i t e d a need f o r s u r g e r y and 
c l a i m a n t has undergone no back s u r g e r i e s . The p h y s i c a l f i n d i n g s 
from t h e O r t h o p a e d i c C o n s u l t a n t ' s c l o s i n g e x a m i n a t i o n o f October 
2, 1980 a r e h a r d l y i n d i c a t i v e o f t o t a l d i s a b i l i t y : 

"Backward bending i s about 20% o f n o r m a l . 
Sideward bending t o t h e r i g h t a re r o u g h t l y 
50% o f normal. R o t a t i o n s t o t h e r i g h t and 
l e f t a r e 75% o f normal. He d i d not wish t o 
t r y f o r w a r d f l e x i o n a t t h e w a i s t . * * * 
Passive motions o f b o t h h i p s a r e f u l l . 
B e n t - l e g t e s t i n g i s 90° b i l a t e r a l l y , b e i n g 
l i m i t e d by back and h i p p a i n . . 
S t r a i g h t - l e g - r a i s i n g i s e s t i m a t e d t o be 15° 
on t h e r i g h t and 20° on the l e f t , b u t t h e 
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p a t i e n t was unable t o a d e q u a t e l y c o o p e r a t e 
f o r t h i s e x a m i n a t i o n . " 

That i s b a s i c a l l y t h e e x t e n t o f c l a i m a n t ' s p h y s i c a l f i n d i n g s o t h e r 
t h a n h i s c o m p l a i n t s o f p a i n which, as f r e q u e n t l y noted by v a r i o u s 
examiners, t e n d t o be exaggerated. U n l i k e t h e Referee, we do n o t 
f i n d c l a i m a n t ' s t a c h y c a r d i a t o have p r e - e x i s t e d h i s i n j u r y . 
C laimant i s o b v i o u s l y not permanently and t o t a l l y d i s a b l e d from a 
p h y s i c a l s t a n d p o i n t a l o n e . 

W i t h r e g a r d t o s o c i a l / v o c a t i o n a l f a c t o r s , t h e r e c o r d r e v e a l s 
t h a t c l a i m a n t i s g e n e r a l l y o f average i n t e l l i g e n c e and has o b t a i n e d 
a GED. He i s o n l y 46 years o f age and has been engaged i n numerous 
o c c u p a t i o n s i n c l u d i n g farm work, m i l i t a r y s e r v i c e , new and used 
a u t o m o b i l e s a l e s , m e d i c a l t e c h n i c i a n , a u t o mechanic, g r o c e r y c l e r k , 
meat c u t t e r , t a x i d r i v e r , o r c h a r d manager, w e l d e r , maintenance 
e n g i n e e r , e l e c t r i c i a n , s e r v i c e s t a t i o n work and self-employment. 
The I n d u s t r i a l Counseling S e r v i c e b e l i e v e d c l a i m a n t possessed many 
t r a n s f e r a b l e s k i l l s . We b e l i e v e t h a t t h e Referee may have p l a c e d 
t o o much r e l i a n c e on t h e t e s t i m o n y o f Mr. M a r s h a l l , a r e h a b i l i t a 
t i o n c o u n s e l o r who t e s t i f i e d i n b e h a l f o f t h e c l a i m a n t a t t h e 
h e a r i n g . Mr. M a r s h a l l t e s t i f i e d t h a t c l a i m a n t was q u a l i f i e d f o r 
no j o b p o s i t i o n s o u t o f 265 p o s i t i o n s t e s t e d . However, upon c r o s s -
e x a m i n a t i o n , Mr. M a r s h a l l i n d i c a t e d t h a t h i s t e s t i n g was based on 
t h e .claimant's p r e f e r e n c e . For example, i f c l a i m a n t i n d i c a t e d he 
wanted no j o b t h a t p a i d l e s s t h a n $1,250 per month, a l l j o b s t h a t 
p a i d l e s s t h a n t h a t were e l i m i n a t e d i n Mr. M a r s h a l l ' s assessment. 
I f c l a i m a n t was n o t i n t e r e s t e d i n j o b s i n v o l v i n g r e p e t i t i v e move
ment, a l l such j o b s were e l i m i n a t e d from c o n s i d e r a t i o n . The t e s t 
appeared t o be more o f a c a r e e r p r e f e r e n c e s t y p e o f e x a m i n a t i o n and 
i s w o rthy o f l i t t l e w eight i n d e t e r m i n i n g c l a i m a n t ' s e m p l o y a b i l i t y . 
C l aimant's s o c i a l / v o c a t i o n a l f a c t o r s , f a r from b e i n g d e t r i m e n t a l , 
a r e , i n f a c t , q u i t e f a v o r a b l e and do l i t t l e t o enhance h i s argument 
t h a t he i s p e r m a n e n t l y and t o t a l l y d i s a b l e d . 

ORS 656.206(3) r e q u i r e s a c l a i m a n t s e e k i n g permanent t o t a l 
d i s a b i l i t y t o e s t a b l i s h t h a t he i s w i l l i n g t o seek g a i n f u l employ
ment and show t h a t r e asonable e f f o r t s t o t h a t end have been made. 
We do n o t f i n d t h a t t h e c l a i m a n t has poor m o t i v a t i o n f o r r e t u r n i n g 
t o work; we f i n d t h a t he has no m o t i v a t i o n f o r d o i n g so. Claimant 
has made a b s o l u t e l y no e f f o r t t o r e t u r n t o work o r seek new employ
ment f o l l o w i n g h i s 1979 back i n j u r y . I n f a c t , t h e r e c o r d r e v e a l s 
t h a t a l l o f h i s e f f o r t s have been p u r p o s e l y aimed a t a c h i e v i n g 
t o t a l d i s a b i l i t y s t a t u s . The examiner's r e p o r t s a r e r e p l e t e w i t h 
such r e f e r e n c e s . 

To summarize, we f i n d t h a t c l a i m a n t i s n o t t o t a l l y d i s a b l e d 
from a p h y s i c a l s t a n d p o i n t . We f i n d t h a t when c l a i m a n t ' s s o c i a l / 
v o c a t i o n a l f a c t o r s are combined w i t h h i s p h y s i c a l d i s a b i l i t y he i s 
s t i l l f a r from t o t a l l y d i s a b l e d . We a l s o f i n d t h a t c l a i m a n t has 
f a i l e d t o comply w i t h ORS 656.206(3), and t h a t he has n o t e s t a b 
l i s h e d t h a t he s h o u l d be r e l i e v e d o f t h i s s t a t u t o r y o b l i g a t i o n . 

Having concluded t h a t c l a i m a n t i s not permanently and t o t a l l y 
d i s a b l e d , t h e n e x t q u e s t i o n i s t h e e x t e n t o f c l a i m a n t ' s p a r t i a l 
d i s a b i l i t y . As n oted above, c l a i m a n t has a l r e a d y r e c e i v e d 46.875% 
unscheduled permanent p a r t i a l d i s a b i l i t y . I t i s q u e s t i o n a b l e 
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whether c l a i m a n t i s c u r r e n t l y any more d i s a b l e d t h a n he was a t t h e 
t i m e o f t h a t s t i p u l a t e d award. The O r t h o p a e d i c C o n s u l t a n t s s t a t e d 
t h a t t h e y c o u l d n o t document any a d d i t i o n a l impairment. Consider
i n g c l a i m a n t ' s p a s t awards, h i s c u r r e n t work r e s t r i c t i o n s and h i s 
s o c i a l and v o c a t i o n a l f a c t o r s , we do not f i n d h i s t o t a l l o s s o f 
e a r n i n g c a p a c i t y t o be g r e a t e r t h a n 55%. I n f a c t , we b e l i e v e t h a t 
such an award i s generous based on c l a i m a n t ' s m i n i m a l p h y s i c a l 
f i n d i n g s , broad range o f work e x p e r i e n c e , f a v o r a b l e age, and poor 
m o t i v a t i o n . 

ORDER 

The Referee's o r d e r d a t e d June 29, 1981 i s m o d i f i e d . C l a i m a n t 
i s awarded 55% unscheduled permanent p a r t i a l d i s a b i l i t y , t h a t b e i n g 
an i n c r e a s e o f 8.125% over and above t h e s t i p u l a t i o n o f A p r i l 14, 
1975. T h i s award i s i n l i e u o f t h a t o r d e r e d by t h e Referee. 
Claimant's a t t o r n e y ' s f e e s h o u l d be a d j u s t e d a c c o r d i n g l y . 

*************** 
COLLEEN SCHOLZ, C l a i m a n t WCB 81-09195 
Tamblyn & B u s h , C l a i m a n t ' s A t t o r n e y s March 2, 1983 
Moscato & M e y e r s , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members Barnes and Lewis. 

Claimant r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Leahy's 
o r d e r s which upheld t h e i n s u r e r ' s d e n i a l o f her o c c u p a t i o n a l 
d i s e a s e c l a i m f o r her p s y c h i a t r i c i l l n e s s . The o n l y i s s u e i s 
c o m p e n s a b i l i t y . 

C l a i m a n t contends t h a t the Referee's f i n d i n g s o f f a c t c o n t a i n 
numerous e r r o r s or m i s c h a r a c t e r i z a t i o n s o f t h e evidence. We f i n d 
t h a t t h e a l l e g e d e r r o r s are f o r t h e most p a r t a r g u m e n t a t i v e . The 
few e r r o r s t h a t do e x i s t a r e c o m p l e t e l y i m m a t e r i a l . T h e r e f o r e , 
except as noted h e r e i n , we adopt the Referee's f i n d i n g s o f f a c t as 
our own. 

The c l a i m a n t ' s c o n d i t i o n i s v a r i o u s l y d e s c r i b e d as a "panic 
d i s o r d e r " and/or agoraphobia w i t h p a n i c a t t a c k s . Claimant contends 
t h a t t h i s " c o n d i t i o n " was caused o r aggravated by c o n d i t i o n s which 
she e x p e r i e n c e d a t her j o b as a " G i r l F r i d a y " f o r an i n s u r a n c e 
b r o k e r a g e o f f i c e . C l aimant's t r e a t i n g p s y c h i a t r i s t , Dr. Whitney, 
was o f t h e o p i n i o n t h a t c l a i m a n t had a p r e - e x i s t i n g anxious and 
dependent p e r s o n a l i t y , t h a t she was e x p e r i e n c i n g s t r e s s from 
v a r i o u s non-work r e l a t e d sources, b u t t h a t her employment was t h e 
major cause o f her "panic a t t a c k s . " 

At t h e r e q u e s t o f t h e i n s u r e r , c l a i m a n t was examined by Dr. 
S t o l z b e r g , a l s o a p s y c h i a t r i s t . I n a v e r y comprehensive r e p o r t , 
Dr. S t o l z b e r g concluded t h a t c l a i m a n t was an i n d i v i d u a l who c o u l d 
be d e s c r i b e d as c o n s c i e n t i o u s , p e r f e c t i o n i s t i c , o r d e r l y and s e l f -
c r i t i c a l and t h a t she had e x p e r i e n c e d s u b - a s s e r t i v e n e s s , t e n s i o n , 
and performance a n x i e t y t h r o u g h o u t her l i f e . Dr. S t o l z b e r g f e l t 
t h a t c l a i m a n t was p r o j e c t i n g t h e source o f her a n x i e t i e s from a 
r e l a t i o n s h i p more p e r s o n a l t o h e r s e l f t o a s a f e r and more d i s t a n t 
source, t h a t b e i n g her employment. Dr. S t o l z b e r g concluded t h a t 
t h e r e was l e s s t h a n c o v i n c i n g evidence t o r e l a t e c l a i m a n t ' s a n x i e t y 
a t t a c k s t o her employment. -226-



C o n s i d e r a b l e t e s t i m o n y was g i v e n a t t h e h e a r i n g c o n c e r n i n g t h e 
c o n d i t i o n s s u r r o u n d i n g c l a i m a n t ' s employment as w e l l as problems 
she encountered i n her p e r s o n a l l i f e . The Referee c o r r e c t l y noted 
t h a t he was not bound t o accept a p a r t i c u l a r m e d i c a l o p i n i o n and 
t h a t a f a v o r a b l e p s y c h i a t r i c o p i n i o n does n o t n e c e s s a r i l y r e s u l t 
i n a f i n d i n g o f c o m p e n s a b i l i t y . A f t e r c o n s i d e r i n g t h e m e d i c a l 
o p i n i o n s i n l i g h t o f t he e x t e n s i v e t e s t i m o n y , t h e Referee accepted 
t h e o p i n i o n o f Dr. S t o l z b e r g and concluded t h a t t h e c l a i m a n t had 
not e s t a b l i s h e d her employment as t h e major cause o f her c o n d i t i o n . 

We agree w i t h t h e Referee's c o n c l u s i o n . The non-medical 
evidence c o n c e r n i n g t h i s c l a i m i s as i m p o r t a n t as t h e m e d i c a l e v i 
dence, and an a c c u r a t e c o n c l u s i o n c o n c e r n i n g c o m p e n s a b i l i t y cannot 
be reached w i t h o u t a thor o u g h w e i g h i n g o f a l l o f t h e evidence i n 
t h i s case. Part o f t h a t process i n v o l v e s d e t e r m i n i n g how much 
we i g h t t o a s s i g n t h e t e s t i m o n y o f t h e r e s p e c t i v e w i t n e s s e s . We 
b e l i e v e t h a t t h e Referee i n t h i s case was i n t h e b e s t p o s i t i o n t o 
make t h a t d e t e r m i n a t i o n and we w i l l n o r m a l l y d e f e r t o t h a t judgment 
u n l e s s t h e r e are adequate reasons t o do o t h e r w i s e . We do not f i n d 
such reasons t o be p r e s e n t i n t h i s case. We, t h e r e f o r e , agree w i t h 
t h e Referee t h a t t h e evidence when t a k e n as a whole, does n o t p r e 
p o n d e r a t e i n f a v o r o f c o m p e n s a b i l i t y . 

We note one a d d i t i o n a l m a t t e r . I n h i s supplemental o r d e r , t h e 
Referee o r d e r e d t he SAIF C o r p o r a t i o n t o pay c l a i m a n t i n t e r i m com
p e n s a t i o n , p e n a l t i e s and an a t t o r n e y ' s f e e . The r e c o r d i n d i c a t e s 
t h a t t h e employer was a c t u a l l y i n s u r e d by S t . Paul P r o p e r t y 
Company. W i t h t h a t c o r r e c t i o n n o t e d , we a f f i r m t h e Referee's o r d e r 
and supplemental o r d e r . 

ORDER 
The Referee's o r d e r s d a t e d J u l y 7, 1982 and J u l y 8, 1982 a r e 

a f f i r m e d as c o r r e c t e d . 

MARJORIE C. S I A S , C l a i m a n t WCB 81-06726 
W i s w a l l , Svoboda a t a l . . . C l a i m a n t ' s A t t o r n e y s March 2, 1983 
Wolf, G r i f f i t h e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members Barnes and F e r r i s . 

Claimant r e q u e s t s review o f t h a t p o r t i o n o f Referee Peterson's 
o r d e r f i n d i n g t h a t her p s y c h o l o g i c a l i l l n e s s i s n ot a compensable 
consequence o f h e r September 1978 i n d u s t r i a l i n j u r y . 

Claimant was v o l u n t a r i l y a d m i t t e d t o t h e h o s p i t a l i n March 1981 
and was diagnosed as s u f f e r i n g from manic d e p r e s s i v e i l l n e s s a t t h a t 
t i m e . Dr. R i n i e r , t h e p s y c h i a t r i s t who t r e a t e d c l a i m a n t i n t h e 
h o s p i t a l , i s o f t h e o p i n i o n t h a t a c a u s a l c o n n e c t i o n e x i s t s between 
c l a i m a n t ' s manic d e p r e s s i v e i l l n e s s , which has s i n c e r e s o l v e d , and 
c o r t i s o n e i n j e c t i o n s a d m i n i s t e r e d t o c l a i m a n t f o r t r e a t m e n t o f her 
compensable o r t h o p e d i c problems. 

Dr. Parvaresh and Dr. S t o l z b e r g , who t e s t i f i e d a t t h e h e a r i n g , 
are o f t h e o p i n i o n t h a t no such c a u s a l c o n n e c t i o n s e x i s t s . We a r e 
most persuaded by Dr. S t o l z b e r g ' s t e s t i m o n y t h a t , a l t h o u g h t h e r e are 
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cases i n which t r e a t m e n t w i t h s t e r o i d s and c o r t i s o n e have been found 
t o b r i n g on manic d e p r e s s i v e s t a t e s , t h e i n d i c a t i o n s i n c l a i m a n t ' s 
p a r t i c u l a r case a r e t h a t no such cause and e f f e c t r e l a t i o n s h i p 
e x i s t s . 

A c c o r d i n g l y , we a f f i r m t h e Referee's c o n c l u s i o n t h a t c l a i m a n t 
has f a i l e d t o s a t i s f y her burden o f p r o v i n g i t i s more l i k e l y t h a n 
not t h a t her p s y c h o l o g i c a l c o n d i t i o n was e i t h e r caused o r a g g r a v a t e d 
by t h e i n j e c t i o n s o f Solu-Medrol a d m i n i s t e r e d by her o r t h o p e d i c 
p h y s i c i a n . 

ORDER 

The Referee's o r d e r d a t e d May 28, 1982 i s a f f i r m e d . 
• • • • • • • • • • • • A - * * * 

JOHN V. WILGERS, C l a i m a n t WCB 81-08703 
K e n n e t h P e t e r s o n , J r . , C l a i m a n t ' s A t t o r n e y March 2, 1983 
C o r e y , B y l e r & Rew, D e f e n s e A t t o r n e y s O r d e r on Re v i e w 
Reviewed by Board Members Barnes and Lewis. 

Claimant r e q u e s t s review o f those p o r t i o n s o f Referee Knapp's 
o r d e r which found him e n t i t l e d t o 20% unscheduled permanent p a r t i a l 
d i s a b i l i t y f o r i n j u r y t o t h e back and a f f i r m e d t h a t p o r t i o n o f t h e 
September 9, 1981 D e t e r m i n a t i o n Order f i n d i n g c l a i m a n t t o be medi
c a l l y s t a t i o n a r y as o f J u l y 21, 1981, t h e d a t e o f Dr. Pasquesi's 
e x a m i n a t i o n . Claimant contends t h a t t h e Referee's award o f perma
nent p a r t i a l d i s a b i l i t y i s inadequate and t h a t t h e D e t e r m i n a t i o n 
Order c l o s e d h i s c l a i m p r e m a t u r e l y . 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

I n s u p p o r t o f h i s argument f o r i n c r e a s e d permanent d i s a b i l i t y , 
c l a i m a n t p r i m a r i l y argues t h a t he has been rendered i n c a p a b l e o f 
p e r f o r m i n g h i s o c c u p a t i o n o f u t i l i t y lineman f o r which he was p a i d 
a p p r o x i m a t e l y $14.50 per hour and t h a t i f he r e t u r n e d t o h i s p r e 
v i o u s o c c u p a t i o n o f meter r e a d i n g a t $5 per hour, he has s u f f e r e d a 
60% r e d u c t i o n i n h i s wage e a r n i n g c a p a c i t y . We d i s a g r e e . The f a c t 
t h a t c l a i m a n t has been p r e c l u d e d from r e t u r n i n g t o one p a r t i c u l a r 
h i g h p a y i n g j o b i s not alone d e t e r m i n a t i v e o f l o s s o f wage e a r n i n g 
c a p a c i t y . The a p p r o p r i a t e t e s t o f e a r n i n g c a p a c i t y i s t h e a b i l i t y 
t o o b t a i n and h o l d g a i n f u l employment i n t h e broad f i e l d o f g e n e r a l 
o c c u p a t i o n s t a k i n g i n t o c o n s i d e r a t i o n c l a i m a n t ' s age, e d u c a t i o n , 
s k i l l s and work e x p e r i e n c e . ORS 656.214(5). Wages a l o n e a r e n o t 
d e t e r m i n a t i v e . 

Claimant has been p r e c l u d e d from r e t u r n i n g t o h i s o c c u p a t i o n 
as a u t i l i t y l i n eman. However, c l a i m a n t i s s t i l l c a pable o f 
l i f t i n g up t o 50 pounds, was o n l y 39 yea r s o f age a t t h e t i m e o f 
t h e h e a r i n g , possesses many t r a n s f e r a b l e s k i l l s and a d m i t t e d a t t h e 
h e a r i n g t h a t t h e r e were o t h e r j o b s i n t h e e l e c t r i c a l i n d u s t r y t h a t 
he c o u l d p e r f o r m . Claimant's a t t e m p t t o u t i l i z e t h e g u i d e l i n e s f o r 
t h e r a t i n g o f unscheduled d i s a b i l i t y c o n t a i n e d i n OAR 436-65-600 
t o s u p p o r t h i s argument i s commendable. However, t h e v a l u e s w h i c h 
he a s s i g n s t o t h e v a r i o u s f a c t o r s a re i n c o r r e c t . A s t r i c t a p p l i c a 
t i o n o f t h e g u i d e l i n e s would r e s u l t i n a r e d u c t i o n i n c l a i m a n t ' s 
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award. No p a r t y t o t h i s appeal argues i n f a v o r o f a r e d u c t i o n . 
We, t h e r e f o r e , a f f i r m t h e Referee's f i n d i n g t h a t c l a i m a n t has 
s u s t a i n e d a 20% l o s s o f e a r n i n g c a p a c i t y . 

Claimant a l s o argues t h a t t h e Referee p a r t i a l l y based h i s 
award on c l a i m a n t ' s p o t e n t i a l f o r r e t r a i n i n g which i s . p r o h i b i t e d 
under Gettman v. SAIF, 289 Or 609 (19 8 1 ) . We do not read t h e 
Referee's o r d e r i n t h a t manner, and even i f t h e c l a i m a n t i s 
c o r r e c t , we do not f i n d t h a t i t would change t h e r e s u l t . 

W i t h r e g a r d t o t h e i s s u e c o n c e r n i n g premature c l a i m c l o s u r e , 
we a f f i r m and adopt those p o r t i o n s o f t h e Referee's o r d e r . 

ORDER 

The Referee's o r d e r dated May 6, 1982 i s a f f i r m e d . 

CLARENCE ZWALEN, C l a i m a n t WCB 81-07457 
P o z z i , W i l s o n e t a l C l a i m a n t ' s A t t o r n e y s March 2, 1983 
Schwabe, W i l l i a m s o n e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 
Reviewed by t h e Board en banc. 

Claimant r e q u e s t s review o f Referee Menashe's o r d e r w h i c h 
u p h e l d t h e v a l i d i t y o f OAR 436-54-320 a g a i n s t a v a r i e t y o f c h a l 
l e n g e s , p r i m a r i l y on grounds t h a t i t i s i n c o n s i s t e n t w i t h s t a t u t e s 
and exceeds t h e D i r e c t o r ' s r u l e m a k i n g a u t h o r i t y . OAR 436-54-320 
governs s e t o f f s o f p r i o r overpayment o f b e n e f i t s a g a i n s t f u t u r e 
b e n e f i t s p a y a b l e . 

The Board a f f i r m s and adopts t h e o r d e r o f t h e Referee. 

ORDER 

The Referee's o r d e r d a t e d June 9, 1982 i s a f f i r m e d . 

Board Member Lewis D i s s e n t i n g : 

I r e s p e c t f u l l y d i s s e n t . T h i s case p r e s e n t s a d i r e c t c h a l l e n g e 
t o t h e v a l i d i t y o f OAR 436-54-320. The m a j o r i t y a f f i r m s and adopts 
t h e o r d e r o f Referee Menashe which found t h e - r e g u l a t i o n v a l i d . I 
would f i n d t h e r e g u l a t i o n i n v a l i d because I b e l i e v e i t i s i n c o n s i s 
t e n t w i t h t h e workers compensation s t a t u t o r y scheme. 

The c l a i m a n t s u s t a i n e d a compensable i n j u r y on November 29, 
1976. At some p o i n t he was o v e r p a i d by t h e employer. I i n f e r from 
t h e sparse f a c t s i n t h e r e c o r d t h a t t h e c l a i m was s u b s e q u e n t l y 
reopened as an a g g r a v a t i o n . I n A p r i l , 1981 t h e employer began pay
i n g c l a i m a n t f u l l temporary t o t a l d i s a b i l i t y b e n e f i t s . On June 1, 
1981 t h e employer reduced t h e amount o f temporary t o t a l d i s a b i l i t y 
b e n e f i t s by about 25% t o compensate f o r t h e a l l e g e d overpayment. 
The employer r e l i e s on OAR 436-54-320 as a u t h o r i t y f o r r e d u c i n g 
c l a i m a n t ' s temporary t o t a l d i s a b i l i t y b e n e f i t s . The r e g u l a t i o n 
p r o v i d e s : 
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" I n s u r e r s and s e l f - i n s u r e d employers may 
r e c o v e r overpayment o f b e n e f i t s p a i d a 
worker on an accepted c l a i m f o r b e n e f i t s 
which are or may become payable on t h a t 
c l a i m . Payment o f b e n e f i t s p a i d p r i o r t o 
d e n i a l p u r s u a n t t o ORS 656.262(5) o r p a i d 
d u r i n g appeal p u r s u a n t t o ORS 656.313 s h a l l 
n o t be r e c o v e r a b l e under t h i s s e c t i o n . 

" ( 1 ) Overpayments may be r e c o v e r e d by: 

" ( a ) r e d u c t i o n o f c o n t i n u i n g 
temporary d i s a b i l i t y b e n e f i t s i n an 
amount n o t t o exceed 25 p e r c e n t o f 
t h e b e n e f i t w i t h o u t p r i o r 
a u t h o r i z a t i o n from t h e worker o r 
b e n e f i c i a r y ; . . . " 

I b e l i e v e t h e r e g u l a t i o n i s v o i d because i t i s i n c o n s i s t e n t 
w i t h t h e s t a t u t o r y scheme. A r e g u l a t i o n i s i n v a l i d i f i t i s o u t 
s i d e t h e l e g i s l a t i v e d e l e g a t i o n o f a u t h o r i t y o r i s not r e a s o n a b l y 
c a l c u l a t e d t o a c c o m p l i s h t h e l e g i s l a t i v e purpose. P a c i f i c 
N o r thwest B e l l v. D a v i s , 43 Or App 999, 1005 ( 1 9 7 9 ) . 

There i s no s p e c i f i c a u t h o r i t y i n t h e Workers Compensation 
s t a t u t e s which a l l o w s a r e d u c t i o n o f temporary t o t a l d i s a b i l i t y t o 
compensate f o r an overpayment. On t h e o t h e r hand, ORS 656.268(4) 
s p e c i f i c a l l y p r o v i d e s a mechanism whereby t h e E v a l u a t i o n D i v i s i o n 
can ad just-.permanent awards t o compensate f o r overpayments. The 
L e g i s l a t u r e c l e a r l y knew how t o p r o v i d e f o r r e d u c t i o n o f b e n e f i t s 
t o compensate f o r overpayments. I f i t had d e s i r e d t o a l l o w r e d u c 
t i o n o f temporary t o t a l d i s a b i l i t y b e n e f i t s i t c o u l d have done so. 
Because i t d i d n o t do so, I conclude t h a t i t d i d n o t i n t e n d t o 
a l l o w r e d u c t i o n o f temporary t o t a l d i s a b i l i t y b e n e f i t s . 

Not o n l y i s t h e s t a t u t e d e v o i d o f any a u t h o r i z a t i o n f o r r e d u c 
t i o n o f temporary t o t a l d i s a b i l i t y b e n e f i t s , I b e l i e v e t h a t 
r e d u c t i o n o f temporary t o t a l d i s a b i l i t y b e n e f i t s c o n t r a v e n e s t h e 
e s s e n t i a l purpose o f temporary t o t a l d i s a b i l i t y b e n e f i t s . The 
Court o f Appeals has s a i d t h e purpose o f temporary t o t a l d i s a b i l i t y 
i s : 

"compensation f o r l o s s o f income u n t i l 
c l a i m a n t ' s c o n d i t i o n becomes s t a t i o n a r y i n 
o r d e r t o enable c l a i m a n t t o s u p p o r t s e l f 
and f a m i l y d u r i n g t h a t p e r i o d . " T a y l o r v. 
SAIF, 40 Or App 437, 440 ( 1 9 7 9 ) . 

A l l o w i n g t h e employer o r i n s u r e r t o u n i l a t e r a l l y reduce tempo
r a r y t o t a l d i s a b i l i t y b e n e f i t s may w e l l l e a d t o s i t u a t i o n s i n which 
a c l a i m a n t i s p r e v e n t e d from s u p p o r t i n g s e l f and f a m i l y w h i l e h i s 
c o n d i t i o n i s not s t a t i o n a r y . 

I r e c o g n i z e t h a t i n Stone v. SAIF, 57 Or App 808 ( 1 9 8 2 ) , t h e 
Court o f Appeals c a s t some doubt on t h e v a l i d i t y o f T a y l o r by 
awarding i n t e r i m compensation t o a r e t i r e d worker";'*- However, i n 
view o f t h e f a c t t h a t Stone concerned o n l y i n t e r i m compensation, I 
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do n o t b e l i e v e i t i s a p p l i c a b l e . I n Stone t h e c o u r t noted t h a t 
t h e purpose o f i n t e r i m compensation i s t o p r e v e n t t h e employe from 
d e l a y i n g acceptance or d e n i a l of a c l a i m . I b e l i e v e t h a t T a y l o r 
c o r r e c t l y s t a t e s t h e u n d e r l y i n g purpose o f p a y i n g temporary t o t a l 
d i s a b i l i t y . 

T h i s case p r e s e n t s t h e same t y p e o f dilemma t h e Court o f 
Appeals addressed i n W i l s o n v. SAIF, 48 Or App 993 ( 1 9 8 0 ) : 

"The s i t u a t i o n w i t h which we a r e c o n f r o n t e d 
i s one i n which t h e r e a r e competing p o l i c y 
c o n s i d e r a t i o n s . On t h e one hand, t h e r e i s 
a p a t e n t u n f a i r n e s s i n p e r m i t t i n g t h e c l a i m 
ant t o r e t a i n over $2,800 t o which he i s 
not e n t i t l e d . On t h e o t h e r hand, t h e r e i s 
the d e s i r a b i l i t y o f m a i n t a i n i n g an o r d e r l y 
compensation process . . . " I d a t 997. 

The c o u r t chose t h e p o l i c y o f m a i n t a i n i n g an o r d e r l y compensa
t i o n p r o c e s s . I n t h i s case, t h e m a j o r i t y chooses t o h e l p t h e 
employer recover an overpayment a t t h e expense o f t h e c l a i m a n t ' s 
need f o r s u p p o r t o f s e l f and f a m i l y d u r i n g a p e r i o d o f d i s a b i l i t y 
due t o a compensable i n j u r y . . 

I would f i n d t h i s r e g u l a t i o n i n v a l i d because i t i s not 
a u t h o r i z e d by t h e s t a t u t e s and because i t t h w a r t s t h e purpose o f 
temporary t o t a l d i s a b i l i t y , which i s t o p r o v i d e f o r t h e c l a i m a n t 
and f a m i l y pending r e s o l u t i o n o f the c l a i m . 

ROBERT L . AKINS, C l a i m a n t WCB 82-01013 
M i c h a e l Dye, C l a i m a n t ' s A t t o r n e y March 4, 1983 
M i n t u r n , V a n V o o r h e e s e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members Lewis and F e r r i s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Daron's o r d e r 
which g r a n t e d c l a i m a n t compensation e q u a l t o 80° f o r 25% unsche
d u l e d d i s a b i l i t y , i n a d d i t i o n t o t h a t awarded by t h e January 26, 
1982 D e t e r m i n a t i o n Order, f o r a t o t a l o f 144° f o r 45% unscheduled 
d i s a b i l i t y r e s u l t i n g from i n j u r i e s t o t h e c l a i m a n t ' s abdomen, l e f t 
s h o u l d e r and l e f t h i p . The Referee a l s o a f f i r m e d t h e D e t e r m i n a t i o n 
Order's award o f 22.5° f o r 15% l o s s o f t h e l e f t l e g i n a d d i t i o n t o 
making a s e p a r a t e award f o r t h e h i p . The i n s u r e r contends t h a t t h e 
D e t e r m i n a t i o n Order award o f 64° f o r 20% unscheduled d i s a b i l i t y 
r e s u l t i n g from i n j u r y t o t h e abdomen and 22.5° f o r 15% l o s s o f t h e 
l e f t l e g ( h i p ) s h o u l d be r e i n s t a t e d . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g 
comment. There was an e r r o r i n t h e January 26, 1982 D e t e r m i n a t i o n 
Order i n t h a t t h e c l a i m a n t ' s unscheduled l e f t h i p d i s a b i l i t y was 
r a t e d as a scheduled l e g d i s a b i l i t y ; however, SAIF has n o t 
r e q u e s t e d t h a t t h e award be e l i m i n a t e d . We g e n e r a l l y w i l l n o t 
g r a n t g r e a t e r r e l i e f t h a n t h a t which i s r e q u e s t e d . 

The Referee c o r r e c t l y p o i n t e d o u t t h a t t h e h i p d i s a b i l i t y i s 
t o be compensated w i t h an unscheduled award. We have p r e v i o u s l y 
h e l d t h a t h i p d i s a b i l i t i e s are t o be r a t e d as unscheduled i n j u r i e s , 
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r a t h e r t h a n as scheduled i n j u r i e s . See John Cameron, 34 Van N a t t a 
211 ( 1 9 8 2 ) . I n Cameron, we de t e r m i n e d t h a t i n j u r i e s t o t h e a c e t a b 
ulum, t h e l a r g e cup-shaped c a v i t y on t h e l a t e r a l s u r f a c e o f t h e os 
coxae, i s an unscheduled i n j u r y . I n t h i s case, t h e c l a i m a n t ' s 
i n j u r y i s t o h i s l e f t acetabulum f o r which he may e v e n t u a l l y 
r e q u i r e a t o t a l h i p replacement. The 45% unscheduled award i s a 
f a i r award when c o n s i d e r i n g c l a i m a n t ' s h i p d i s a b i l i t y i n a d d i t i o n 
t o h i s l e f t s h o u l d e r and abdomen d i s a b i l i t y . 

ORDER 

The Referee's o r d e r d a t e d J u l y 29, 1982 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $550 as a reas o n a b l e a t t o r n e y ' s f e e 
f o r s e r v i c e s on r e v i e w . 

RICHARD BURWELL, C l a i m a n t WCB 82-08088 
B o t t i n i & B o t t i n i , C l a i m a n t ' s A t t o r n e y s March 4, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r o f D i s m i s s a l 

The c l a i m a n t ^ a s r e q u e s t e d review o f Referee's o r d e r 
d a t e d January 2 1 , 1983. The r e q u e s t f o r r e v i e w was f i l e d w i t h t h e 
Board on March 3, 1983 » more t h a n 30 days a f t e r t h e d a t e o f 
the Referee's o r d e r . I t i s not t i m e l y f i l e d . 

ORDER 

The c l a i m a n t ' s r e q u e s t f o r r e v i e w i s hereby d i s m i s s e d as 
b e i n g u n t i m e l y f i l e d . 

* * * * * * * * * * * * * * * * 
MARION L . E L L S , C l a i m a n t WCB 82-03102 
E v o h l Mai agon, C l a i m a n t ' s A t t o r n e y March 4, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y I n t e r i m O r d e r on Remand 
On January 26, 1983, t h e Board r e c e i v e d a l e t t e r from 

c l a i m a n t ' s a t t o r n e y r e q u e s t i n g t h a t t h i s case be remanded f o r t h e 
i n t r o d u c t i o n o f c e r t a i n documents and t h e p r e s e n t a t i o n o f f u r t h e r 
e v i d e n c e . That l e t t e r a l l e g e s t h a t a t the h e a r i n g on December 7, 
1982, c o u n s e l f o r t h e SAIF C o r p o r a t i o n s t a t e d under o a t h t h a t 
"SAIF had r e c e i v e d no med i c a l r e p o r t s o r b i l l i n g s d i r e c t l y from 
Dr. Srch." Claimant s u b s e q u e n t l y r e c e i v e d a l e t t e r from Dr. Srch 
on December 16, 1982, e n c l o s i n g c o p i e s o f t h e d o c t o r ' s b i l l s which 
have been stamped as " r e c e i v e d " by SAIF on A p r i l 8, 1982 and 
September 23, 1982. Claimant's a t t o r n e y a l l e g e s : 

"This o f f i c e has been aware f o r a p e r i o d o f ti m e 
t h a t i t has been a p r a c t i c e o f t h e SAIF C o r p o r a t i o n 
t o r e t u r n b i l l i n g s t a tements t o p h y s i c i a n s , keeping 
no c o p i e s o f r e t u r n e d b i l l i n g s , t h e r e b y e n a b l i n g t h e 
SAIF L e g a l D i v i s i o n t o t a k e t h e p o s i t i o n d u r i n g 
n e g o t i a t i o n s o r h e a r i n g s w i t h c l a i m a n t ' s counsel t h a t 
no b i l l i n g s have been p r e s e n t e d t o t h e SAIF C o r p o r a t i o n 
o r t h a t t h e y know o f no b i l l i n g s p r e s e n t e d t o t h e SAIF 
C o r p o r a t i o n . " 

We conclude t h a t t h i s as y e t u n r e f u t e d a l l e g a t i o n j u s t i f i e s a 
remand f o r a f u l l development o f t h i s i s s u e r e g a r d l e s s o f what 
sta n d a r d s we would o t h e r w i s e a p p l y t o a motion t o remand. 
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We r e t a i n j u r i s d i c t i o n over t h i s case b u t remand t o the 
P r e s i d i n g Referee and d i r e c t t h a t a h e a r i n g on remand be convened 
as soon as p o s s i b l e . At t h e h e a r i n g on remand t h e p a r t i e s s h a l l 
be p e r m i t t e d t o i n t r o d u c e e x h i b i t s and t e s t i m o n y r e l e v a n t t o t h e 
i s s u e s r a i s e d i n c l a i m a n t ' s counsel's l e t t e r quoted above. At the 
c o n c l u s i o n o f the h e a r i n g on remand, t h e P r e s i d i n g Referee s h a l l 
f o r w a r d t o t h e Board t h e a d d i t i o n a l evidence a d m i t t e d and any 
recommendation the P r e s i d i n g Referee may choose t o make. At t h a t 
p o i n t t h e Board w i l l e s t a b l i s h a b r i e f i n g schedule and proceed 
w i t h t h e r e v i e w o f t h i s case. 

J U L I A HACKETT, C l a i m a n t WCB 82-05673 
B i s c h o f f & S t r o o b a n d , C l a i m a n t ' s A t t o r n e y s March 4, 1983 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r o f D i s m i s s a l 

The c l a i m a n t has requested review o f Referee's o r d e r 
d a t e d December 2 9 , 1 9 8 2 . The r e q u e s t f o r r e v i e w was f i l e d w i t h t h e 
Board on February 2 8 , 1 9 8 3 , more th a n 3 0 days a f t e r t h e d a t e o f 
the Referee's o r d e r . I t i s not t i m e l y f i l e d . 

ORDER 

The c l a i m a n t ' s r e q u e s t f o r review i s hereby d i s m i s s e d as 
b e i n g u n t i m e l y f i l e d . 

* * + + ++ + + + + + ++ * 

RICHARD W. HARMON, C l a i m a n t 
G e r a l d R. K o l b , C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 
C a r l M. D a v i s , A t t o r n e y 
Reviewed by Board Members Lewis and Barnes. 

Claimant r e q u e s t s review o f Referee Mongrain's o r d e r which 
upheld SAIF's d e n i a l of c l a i m a n t ' s c l a i m f o r b e n e f i t s r e l a t i v e t o 
low back s u r g e r y performed i n May o f 1979. 

We a f f i r m and adopt the Referee's o r d e r , s u b j e c t t o the f o l 
l o w i n g comments. There i s a c o n f l i c t i n the evidence c o n c e r n i n g 
th e n a t u r e and e x t e n t o f c l a i m a n t ' s work a c t i v i t i e s a f t e r May o f 
1978 and b e f o r e March o f 1979. The Referee found t h a t f o r a year 
p r e c e d i n g t h e acute onset o f symptoms c l e a r l y i n d i c a t i n g a h e r n i 
a t e d d i s c i n March o f 1979, c l a i m a n t was p e r f o r m i n g heavy work 
h a u l i n g b a l e s of hay. A l t h o u g h Dr. Sulkosky's r e p o r t o f March 29, 
1979 i n d i c a t e s t h a t c l a i m a n t had been w o r k i n g w i t h h i s f a t h e r 
l i f t i n g hay, " f o r the l a s t year o r so," o t h e r p o r t i o n s o f t h e 
r e c o r d i n d i c a t e t h a t t h i s may have been a m i s u n d e r s t a n d i n g on t h e 
p a r t o f Dr. Sulkosky. Dr. M i l l e r ' s r e p o r t , f o r example, s t a t e s 
t h a t c l a i m a n t had been w o r k i n g a t odd j o b s s i n c e May o f 1978, when 
h i s d r i v e r ' s l i c e n s e was revoked; and t h a t "the l a s t [ j o b ] was 
h e l p i n g h a y i n g or l o a d i n g hay a t a nearby ranch." 
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R e s o l v i n g t h i s a m b i g u i t y i n c l a i m a n t ' s f a v o r , we s t i l l a r e 
unable t o conclude t h a t he has s a t i s f i e d h i s burden o f p r o v i n g by 
a preponderence o f t h e evidence t h a t h i s 1977 i n d u s t r i a l i n j u r y 
was a m a t e r i a l c o n t r i b u t i n g cause o f t h e h e r n i a t i o n o f h i s lumbo
s a c r a l d i s c and t h e su r g e r y n e c e s s i t a t e d t h e r e b y . Grable v. 
Weyerhaeuser Company, 291 Or 387, 401 (198 1 ) . A l t h o u g h Dr. M i l l e r 
was t h e p h y s i c i a n who performed t he s u r g e r y , h i s o p i n i o n r e g a r d i n g 
c a u s a t i o n i s not based upon any f i n d i n g s made d u r i n g , o r as a 
r e s u l t o f , t h e s u r g i c a l p r o c e d u r e . His o p i n i o n , l i k e Dr. 
Tennyson's, i s based upon the med i c a l r e c o r d s generated as a r e s u l t 
o f c l a i m a n t ' s o r i g i n a l i n j u r y t o g e t h e r w i t h c l a i m a n t ' s h i s t o r y . 
His o p i n i o n , t h e r e f o r e , i s not e n t i t l e d t o any g r e a t e r w e i g h t t h a n 
Dr. Tennyson's s i m p l y by v i r t u e o f the f a c t t h a t he was t h e 
o p e r a t i n g p h y s i c i a n . Cf. Richard L. Schoennoehl, 31 Van N a t t a 25 
(19 8 1 ) , a f f ' d . , 51 Or App 998 (1981) . 

C o n s i d e r i n g Dr. M i l l e r ' s e x p l a n a t i o n o f c a u s a t i o n , Dr. 
Tennyson's c o n t r a r y o p i n i o n , and t h e evidence c o n c e r n i n g c l a i m a n t ' s 
g e n e r a l c o m p l a i n t s o f c o n t i n u i n g and g r a d u a l l y i n c r e a s i n g com
p l a i n t s o f p a i n subsequent t o h i s 1977 i n j u r y , we f i n d t h e evidence 
i s i n e q u i p o i s e . A c c o r d i n g l y , c l a i m a n t cannot p r e v a i l . 

C l a imant's a t t o r n e y a s s e r t s e n t i t l e m e n t t o a reasonable 
a t t o r n e y ' s fee f o r p r e v a i l i n g b e f o r e t he Referee on the is s u e s 
c o n c e r n i n g SAIF's d e n i a l o f c l a i m a n t ' s s t a t u s as a s u b j e c t worker. 
SAIF's d e n i a l dated A p r i l 28, 1980 i s bnsod on c l a i m a n t ' s a l i e n e d 
s t a t u s as a C a l i f o r n i a worker; however, one o i the iss u e s a t the 
h e a r i n g , as s t a t e d by c l a i m a n t ' s a t t o r n e y i n h i s opening remarks, 
was "whether or not t h i s i n j u r y i s a compensable i n j u r y . " Claimant 
does n o t seem t o suggest t h a t SAIF was estopped from denying causa
t i o n by i t s f a i l u r e t o i s s u e a d e n i a l s t a t i n g t h i s as i t s reason. 
C l a i m a n t ' s a t t o r n e y , however, m a i n t a i n s t h a t he should r e c e i v e a 
fee f o r e s t a b l i s h i n g t h a t , c o n t r a r y t o the a s s e r t i o n s e t f o r t h i n 
SAIF's d e n i a l , c l a i m a n t was a worker e n t i t l e d t o b e n e f i t s under 
Oregon's workers compensation law. 

.Although counsel has been i n s t r u m e n t a l i n e s t a b l i s h i n g t h i s 
f a c t , and SAIF has not r a i s e d t h i s i s s u e on rev i e w , c l a i m a n t has 
not b e n e f i t e d by r e c e i v i n g t he b e n e f i t s c l a i m e d . Although c l a i m a n t 
might have been e n t i t l e d t o r e c e i v e i n t e r i m compensation as o f t h e 
14th d a y . a f t e r he f i l e d h i s c l a i m w i t h t he employer ( t h e r e i s an 
801 form i n evidence signed by c l a i m a n t and a p p a r e n t l y dated 
December 17, 1979, date-stamped r e c e i v e d by SAIF August 6, 1980) 
and t h e d a t e o f SAIF's d e n i a l , see B e l l v. Hartman, 289 Or 447 
(19 8 0 ) , and Ronald D. Brown, 34 Van N a t t a 1004 (1 9 8 2 ) , no such 
i s s u e was r a i s e d ; and we have no way o f knowing from t h e r e c o r d 
whether c l a i m a n t d i d or d i d not r e c e i v e i n t e r i m compensation. 

ORDER 

The Referee's o r d e r dated March 31, 1982 i s a f f i r m e d . 
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LORETTA M. HODGES, C l a i m a n t WCB 80-07667 
Wheelock, N i e h a u s e t a l . , C l a i m a n t ' s A t t o r n e y s March 4, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members Barnes and F e r r i s . 

C laimant r e q u e s t s review o f Referee Menashe's o r d e r w h i c h 
uphe l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f her o c c u p a t i o n a l d i s e a s e 
c l a i m . 

C laimant has moved t o remand t h i s case t o t h e Referee f o r 
f u r t h e r evidence t a k i n g . Such motions are governed by t h e 
s t a n d a r d s s e t f o r t h i n Ora Conley, 34 Van N a t t a 1698 ( 1 9 8 2 ) , and 
Robert B a r n e t t , 31 Van N a t t a 172 ( 1 9 8 1 ) , which g e n e r a l l y r e q u i r e a 
s p e c i f i c showing t h a t m a t e r i a l evidence c o u l d not r e a s o n a b l y have 
been d i s c o v e r e d and produced a t t h e h e a r i n g w i t h due d i l i g e n c e . 

C l aimant seeks remand t o i n t r o d u c e evidence t h a t , s i n c e t h e 
h e a r i n g , she has been d i s m i s s e d from h e r "employment due t o r e c u r 
r i n g d e b i l i t a t i n g e f f e c t s o f c e l l u l i t i s and t h r o m b o - p h l e b i t i s . " 
While we agree t h a t evidence about events t h a t do n o t occur u n t i l 
a f t e r a h e a r i n g cannot, w i t h any l e v e l o f d i l i g e n c e , be produced 
a t a h e a r i n g , we f a i l t o see the m a t e r i a l i t y o f t h i s a d d i t i o n a l 
e v i d e n c e . The o n l y i s s u e i n t h i s case i s c o m p e n s a b i l i t y . D i s m i s 
s a l from employment does not tend t o prove o r d i s p r o v e compensa
b i l i t y ; n or, f o r t h a t m a t t e r , would c o n t i n u i n g t o work t e n d t o 
p rove o r d i s p r o v e c o m p e n s a b i l i t y . The m o t i o n t o remand i s d e n i e d . 

W i t h r e g a r d t o t h e i s s u e c o n c e r n i n g c o m p e n s a b i l i t y , we a f f i r m 
and adopt t h e o r d e r o f the Referee. 

ORDER 

The Referee's o r d e r d a t e d June 7, 1982 i s a f f i r m e d . 

WARREN E . LANE, C l a i m a n t WCB 81-05870 
W i s w a l l , Svoboda e t a l . , C l a i m a n t ' s A t t o r n e y s March 4, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members Barnes and F e r r i s . 

Claimant r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Baker's 
o r d e r which d e c l i n e d t o o r d e r t h e SAIF C o r p o r a t i o n t o pay temporary 
t o t a l d i s a b i l i t y f o r a p a r t i c u l a r t i m e p e r i o d . I n a d d i t i o n , c l a i m 
a n t has s u b m i t t e d a m o t i o n t o remand t h i s case t o t h e Referee f o r 
c o n s i d e r a t i o n o f newly d i s c o v e r e d e v i d e n c e . The i s s u e s a r e whether 
t o remand and, i f n o t , whether c l a i m a n t i s e n t i t l e d t o t i m e l o s s 
f o r t h e p e r i o d i n q u e s t i o n . 

Claimant f i l e d a c l a i m f o r low back and arm/elbow symptoms 
a r i s i n g o u t o f f a l l s a t work on January 23 and 25, 1981. X-rays 
c o n f i r m e d t h a t c l a i m a n t had - p r e e x i s t i n g d e g e n e r a t i v e o s t e o a r t h r i t i s 
o f b o t h t h e c e r v i c a l and l u m b o s a c r a l s p i n e . Claimant missed no 
t i m e from work and t h e c l a i m i n i t i a l l y was accepted as 
n o n d i s a b l i n g . 
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On May 16, 1981 c l a i m a n t q u i t work. M e d i c a l r e p o r t s s u b m i t t e d 
t h e r e a f t e r were t r e a t e d as an a g g r a v a t i o n c l a i m . I n June o f 1981 
SAIF d e n i e d t h e a g g r a v a t i o n c l a i m w i t h r e s p e c t t o b o t h t h e u l n a r 
nerve/elbow c o n d i t i o n and t h e low back c o n d i t i o n . On February 22, 
1982 c l a i m a n t underwent s u r g e r y t o c o r r e c t t h e u l n a r nerve c o n d i 
t i o n which had been' diagnosed as c a u s i n g most o f c l a i m a n t ' s arm and 
elbow symptoms. I n March o f 1982, SAIF reopened t h e c l a i m and t h e 
n e x t month SAIF accepted t h e u l n a r nerve c o n d i t i o n . SAIF p a i d t i m e 
l o s s from t h e d a t e o f t h e s u r g e r y , b u t not p r i o r t h e r e t o . Thus, a t 
i s s u e i s t h e p e r i o d from May 16, 1981, when c l a i m a n t q u i t work, t o 
February 22, 1982, t h e d a t e o f t h e s u r g e r y . 

I . 

The p r e l i m i n a r y i s s u e i s whether t h i s case s h o u l d be remanded 
t o t h e Referee f o r c o n s i d e r a t i o n o f newly d i s c o v e r e d e v i d e n c e . 
There are two d i f f e r e n t documents o r s e t s o f documents o f f e r e d by 
c l a i m a n t . T h e f i r s t document appears t o be ah Oregon Employment 

D i v i s i o n form s i g n e d on November 10, 1981 by Dr. Lundsgaard, one 
o f c l a i m a n t ' s t r e a t i n g p h y s i c i a n s , i n d i c a t i n g t h a t c l a i m a n t was 
d i s a b l e d from January 23, 1981 t h r o u g h November 9, 1981. Claimant 
a v e r s by a f f i d a v i t t h a t he d i s c o v e r e d t h i s document i n October o f 
1982 when he and h i s w i f e were g o i n g t h r o u g h - t h e i r t a x r e c o r d s . 
The h e a r i n g was h e l d i n t h i s case i n May o f 1982 and t h e Referee's 
o r d e r i s s u e d on June 29, 1982. 

The second s e t o f documents c o n s i s t s o f a r e p o r t from Dr. 
Lundsgaard pr e p a r e d i n October, 1982, t o g e t h e r w i t h a s t a t e m e n t o f 
r e s t r i c t i o n s on c l a i m a n t ' s a c t i v i t i e s and a j o b d e s c r i p t i o n o f t h e 
j o b i n which c l a i m a n t was engaged a t t h e t i m e : o f h i s i n j u r y ( b o i l e r 
t e n d e r ) , t e n d i n g t o i n d i c a t e t h a t c l a i m a n t cannot r e t u r n t o t h a t 
employment. 

W i t h r e s p e c t t o Dr. Lundsgaard's November 10, 1981 r e p o r t , t h e 
document was i n e x i s t e n c e and a p p a r e n t l y i n c l a i m a n t ' s p o s s e s s i o n 
a t t h e t i m e o f t h e h e a r i n g . I t i s apparent from t h e t r a n s c r i p t 
t h a t i n l a t e 1981 c l a i m a n t was concerned w i t h h i s e n t i t l e m e n t t o 
unemployment compensation b e n e f i t s because o f h i s d i s a b i l i t y 
s t a t u s . Claimant must have been aware t h a t a m e d i c a l r e p o r t had 
been g e n e r a t e d a d d r e s s i n g t h a t i s s u e ; a t l e a s t c l a i m a n t does not 
a l l e g e t h a t he was not aware o f i t - The burden i s on t h e c l a i m a n t 
t o demonstrate t h a t i n t h e e x e r c i s e o f due d i l i g e n c e t h e r e p o r t 
c o u l d not have been made a v a i l a b l e a t t h e t i m e o f t h e h e a r i n g . 
Ora M. Conley, 34 Van N a t t a 1688 ( 1 9 8 2 ) ; Robert A. B a r n e t t , 31 Van 
N a t t a 172 ( 1 9 8 1 ) . He has f a i l e d t o show why he d i d not search f o r 
and produce t h i s document p r i o r t o t h e h e a r i n g . 

The o t h e r s e t o f documents o f f e r e d by c l a i m a n t have even more 
s e r i o u s d e f e c t s . F i r s t , a l t h o u g h t h e October, 1982 r e p o r t from Dr. 
Lundsgaard was not p r e p a r e d u n t i l l o n g a f t e r t h e h e a r i n g , t h e r e has 
been no showing why t h e j o b d e s c r i p t i o n was n o t f u r n i s h e d t o t h e 
d o c t o r p r i o r t o t h e h e a r i n g and an o p i n i o n r e q u e s t e d . Second, 
c l a i m a n t underwent s u r g e r y i n February, 1982 and t h e d o c t o r ' s 
r e p o r t appears t o address c l a i m a n t ' s c o n d i t i o n i n October, 1982. 
The i s s u e h e r e , o f course, i s c l a i m a n t ' s a b i l i t y t o work from May, 
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1981 t o February, 1982. L a s t l y , Dr. Lundsgaard's r e p o r t p u r p o r t s 
t o i n d i c a t e t h a t t h e reason c l a i m a n t cannot r e t u r n t o h i s p r i o r 
employment i s because o f a 30 pound l i f t i n g l i m i t a t i o n . There i s 
no i n d i c a t i o n whether t h e l i f t i n g l i m i t a t i o n i s due t o c l a i m a n t ' s 
back c o n d i t i o n (which i s i n denie d s t a t u s ) o r h i s u l n a r nerve con
d i t i o n ( t h e o n l y accepted c o n d i t i o n ) . Thus, i t appears t h a t , as t o 
t h e second s e t o f documents, c l a i m a n t has n o t o n l y f a i l e d t o demon
s t r a t e t h a t t h e y c o u l d n o t have been o b t a i n e d i n t h e e x e r c i s e o f 
due d i l i g e n c e , b u t he a l s o f a i l e d t o demonstrate t h a t t h e y a r e 
m a t e r i a l and r e l e v a n t t o what i s a t i s s u e i n t h i s p r o c e e d i n g . 

We d e c l i n e t o remand t h i s m a t t e r t o t h e Referee f o r c o n s i d e r a 
t i o n o f t h e evidence o f f e r e d by t h e c l a i m a n t . 

I I . 

On t h e m e r i t s o f t h e c l a i m , we agree w i t h t h e Referee t h a t t h e 
c l a i m a n t has f a i l e d t o prove e n t i t l e m e n t t o t i m e l o s s d u r i n g t h e 
p e r i o d i n q u e s t i o n . The c l a i m a n t s e i z e s upon one sentence i n t h e 
Referee's o r d e r and c h a r a c t e r i z e s t h e i s s u e as "whether t h e r e must 
be express m e d i c a l a u t h o r i z a t i o n t o d i s c o n t i n u e w o r k i n g and r e c e i v e 
temporary compensation where t h e c l a i m p r e v i o u s l y has been accepted 
as n o n d i s a b l i n g . " 

We do n o t b e l i e v e i t i s necessary t o reach t h a t l e g a l / p o l i c y 
q u e s t i o n i n t h i s case. We b e l i e v e t h a t SAIF c o r r e c t l y c h a r a c t e r 
i z e s t h e Referee's sentence i n c o n t e x t as i n d i c a t i n g t h a t , g i v e n 
t h e a m b i g u i t y and c o n f l i c t s i n t h e m e d i c a l r e p o r t s as t o whether 
c l a i m a n t was d i s a b l e d because o f t h e accepted u l n a r nerve c o n d i t i o n 
o r t h e denie d low back c o n d i t i o n , some c l e a r m e d i c a l s t a t e m e n t o f 
an i n a b i l i t y t o work due t o the u l n a r nerve c o n d i t i o n was necessary 
as a f a c t u a l m a t t e r t o shore up c l a i m a n t ' s a l l e g e d e n t i t l e m e n t t o 
t i m e l o s s . Claimant t e s t i f i e d t h a t he q u i t w o r k i n g i n May, 1981 
because h i s r i g h t arm became v i r t u a l l y u s e l e s s . Yet, i n t h e r e p o r t 
o f Dr. Bender, t h e f i r s t p h y s i c i a n c l a i m a n t saw a f t e r q u i t t i n g 
work, l i t t l e mention i s made o f arm problems. Dr. Bender's r e p o r t 
r e f e r s p r i m a r i l y t o c l a i m a n t ' s back p a i n which be b e l i e v e s arose 
from c l a i m a n t ' s u n d e r l y i n g and p r o g r e s s i v e l y worsening o s t e o a r t h r i -
t i c c o n d i t i o n . A l s o , one o f Dr. Lundsgaard's r e p o r t s c o n t a i n s a 
r e f e r e n c e t o c l a i m a n t h a v i n g r e t i r e d from w o r k i n g as a b o i l e r 
t e n d e r because o f h i s s p i n a l o s t e o a r t h r i t i c c o n d i t i o n . 

On t h i s r e c o r d we reach t h e same c o n c l u s i o n as t h e Referee, 
namely, t h a t c l a i m a n t has n o t proven t h a t he q u i t work and remained 
o f f work because o f h i s u l n a r nerve c o n d i t i o n . 

ORDER 

The Referee's o r d e r d a t e d June 29, 1982 i s a f f i r m e d . 
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ROBERT E . L E E , C l a i m a n t WCB 81-05622 
H a y n e r , Waring e t a l . , C l a i m a n t ' s A t t o r n e y s March 4, 1983 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members F e r r i s and Lewis. 

Claimant r e q u e s t s r e v i e w o f Referee Shebley's o r d e r w h i c h , i n 
r e l e v a n t p a r t , a f f i r m e d t h e E v a l u a t i o n D i v i s i o n ' s d e t e r m i n a t i o n o f 
t h e m e d i c a l l y s t a t i o n a r y d a t e as s e t f o r t h i n t h e D e t e r m i n a t i o n 
Order, awarded 10% unscheduled permanent d i s a b i l i t y f o r c l a i m a n t ' s 
back c o n d i t i o n , and a l l o w e d t h e employer t o t a k e an o f f s e t f o r an 
overpayment o f temporary t o t a l d i s a b i l i t y . I n i t s r e p l y b r i e f , 
t h e employer c h a l l e n g e d t h a t p o r t i o n o f t h e Referee's o r d e r which 
r e v e r s e d i t s d e n i a l o f t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s l e f t l e g 
( t h i g h p a i n ) c o n d i t i o n . 

Except as i n c o n s i s t e n t "with our f i n d i n g s and c o n c l u s i o n s 
h e r e i n , we adopt t h e Referee's f i n d i n g s o f f a c t which, i n b r i e f , 
a r e as f o l l o w s . Claimant s u s t a i n e d a compensable low back i n j u r y 
i n November, 1979 w h i l e w o r k i n g as a charger o p e r a t o r i n a lumber 
m i l l . He was t r e a t e d by Dr. Whitney, o r t h o p e d i c surgeon, who 
diagnosed lumbar d i s c syndrome and a p r o b a b l e L4-5 t e a r w i t h o u t 
r u p t u r e . Claimant began e x p e r i e n c i n g p a i n i n h i s l e f t t h i g h w i t h i n 
a week a f t e r t h e i n j u r y . Dr. Whitney i n i t i a l l y t h o u g h t t h e t h i g h 
p a i n was r e l a t e d t o t h e i n j u r y ; however, i n September, 1980, he 
began e x p r e s s i n g u n c e r t a i n t y whether t h e t h i g h p a i n was r e l a t e d t o 
t h e back c o n d i t i o n because t h e back c o n d i t i o n was g e t t i n g b e t t e r 
b u t t h e t h i g h p a i n p e r s i s t e d . X-rays and tomograms th e n r e v e a l e d 
t h e e x i s t e n c e o f a d e f e c t on c l a i m a n t ' s l e f t femur. 

On t h e b a s i s o f t h i s e v i d e n c e , Dr. Whitney began o p i n i n g t h a t 
he d i d n o t know t h e e t i o l o g y o f t h e t h i g h p a i n b u t c o n t i n u e d t o 
f o l l o w c l a i m a n t ' s p r o g r e s s w i t h r e s p e c t t o h i s back and t h i g h p a i n . 
I n September, 1980, c l a i m a n t ' s back had improved s u f f i c i e n t l y t o 
enable him t o be r e l e a s e d f o r l i g h t work. Dr. Whitney's c h a r t 
n o t e s i n d i c a t e d t h a t c l a i m a n t was s t i l l e x p e r i e n c i n g l e g p a i n and 
d i s c o m f o r t . On December 30, 1980, c l a i m a n t was r e f e r r e d t o t h e 
O r t h o p a e d i c C o n s u l t a n t s who found t h a t c l a i m a n t ' s back c o n d i t i o n 
was m e d i c a l l y s t a t i o n a r y , t h a t c l a i m a n t ' s t h i g h p a i n was a c o n t i n u 
i n g problem b u t not r e l a t e d t o t h e compensable i n j u r y , t h a t c l a i m 
a n t was s u b j e c t t o work r e s t r i c t i o n s , b u t t h a t he had s u s t a i n e d no 
l o s s o f f u n c t i o n i n t h e back due t o t h e i n j u r y . Dr. Whitney con
c u r r e d w i t h t h e C o n s u l t a n t ' s f i n d i n g s r e g a r d i n g t h e back c o n d i t i o n , 
b u t i n d i c a t e d t h a t he s t i l l was n o t sure c o n c e r n i n g t h e n a t u r e o f 
t h e femur d e f e c t and whether t h e p a i n c l a i m a n t was e x p e r i e n c i n g i n 
t h e t h i g h was r e l a t e d t o t h e back c o n d i t i o n . The c l a i m was 
s u b m i t t e d f o r c l o s u r e and a D e t e r m i n a t i o n Order i s s u e d on March 5, 
1981 awarding t i m e l o s s t h r o u g h December 30, 1980 and no permanent 
d i s a b i l i t y . 

C l a imant was seen by Dr. Whitney on March 17, 1981 w i t h com
p l a i n t s o f i n c r e a s e d back p a i n r e l a t e d t o a c t i v i t y . I n A p r i l , 1981 
Dr. Whitney r e p o r t e d t h a t c l a i m a n t was " s t i l l on l i g h t d u t y , and 
t h i s may be a permanent r e l a t i o n s h i p . . . as any i n c r e a s e i n h i s 
p h y s i c a l a c t i v i t y does cause a r e c u r r e n c e o f some back p a i n as w e l l 
as an e x a c e r b a t i o n o f t h e l e g p a i n . " I n a r e p o r t p repared on May 
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20, 1981 (we f i n d misdated as May 20, 1980), Dr. Whitney d e c l a r e d 
c l a i m a n t ' s back c o n d i t i o n s t a t i o n a r y w i t h permanent d i s a b i l i t y 
l i m i t i n g c l a i m a n t t o l i g h t work. I n J u l y , 1981, t h e employer 
i s s u e d a d e n i a l o f l i a b i l i t y f o r c l a i m a n t ' s l e f t l e g c o n d i t i o n . 

W i t h r e s p e c t t o t h e t h i g h aspect o f c l a i m a n t ' s c o n d i t i o n , 
t h r o u g h o u t t h e r e c o v e r y p e r i o d f o r t h e low.back aspect o f c l a i m 
a n t ' s c o n d i t i o n , Dr. Whitney c o n t i n u e d t o a d m i n i s t e r tomograms and 
x-rays and m o n i t o r changes, i f any, i n t h e femur. Dr. Whitney's 
c h a r t n otes r e f l e c t t h a t t h e r e was improvement i n c l a i m a n t ' s t h i g h 
c o n d i t i o n i n June 29, 1981 and t h a t c l a i m a n t was r e l e a s e d f o r 
r e g u l a r work on August 18, 1981. The p a r t i e s r e f e r r e d t o c l a i m a n t 
b e i n g r e l e a s e d f o r r e g u l a r work o r r e t u r n i n g t o work i n J u l y , 1981. 
We cannot f i n d evidence o f t h a t b u t we w i l l assume t h a t c l a i m a n t 
was r e l e a s e d o r a c t u a l l y r e t u r n e d t o h i s r e g u l a r work, o r b o t h , i n 
J u l y , 1981. 

I n h i s d e p o s i t i o n , Dr. Whitney t e s t i f i e d t h a t he u l t i m a t e l y 
became s a t i s f i e d t h a t c l a i m a n t ' s femur d e f e c t was i n f a c t a 
de v e l o p m e n t a l , asymptomatic anomaly t h a t p l a y e d no r o l e i n c l a i m 
a n t ' s t h i g h p a i n , and t h a t i t was m e d i c a l l y p r o b a b l e t h a t t h e t h i g h 
p a i n was r e l a t e d t o t h e compensable back p a i n . He based t h i s o p i n 
i o n on t h e f a c t t h a t t h e d e f e c t d i d n o t change over t h e p e r i o d o f 
months t h a t i t was f o l l o w e d ; t h a t such d e f e c t s can develop d u r i n g 
a person's adolescence and remain asymptomatic; t h a t t h e r e was a 
change i n t h e p a i n c l a i m a n t e x p e r i e n c e d i n h i s t h i g h n o t r e f l e c t e d 
by changes i n t h e x-rays and tomograms o f t h e femur d e f e c t ; t h a t 
t h e onset o f t h e t h i g h p a i n c o i n c i d e d w i t h t h e back i n j u r y , and t o 
some e x t e n t , changes i n t h e t h i g h p a i n tended t o c o i n c i d e w i t h 
changes i n back p a i n ; and t h a t a common r e s i d u a l o f back i n j u r i e s 
i s t h e typ& o f r e f e r r e d p a i n c l a i m a n t e x p e r i e n c e d h e r e . 

I . 

W i t h r e s p e c t t o whether t he t h i g h p a i n i s a compensable 
consequence o f t h e accepted low back c o n d i t i o n , we agree w i t h t h e 
Referee t h a t i t i s . Claimant's t r e a t i n g phys-ician f o l l o w e d c l a i m 
ant over a s i g n i f i c a n t p e r i o d o f t i m e and m o n i t o r e d b o t h c l a i m a n t ' s 
symptoms and changes i n t h e femur d e f e c t . I n so d o i n g , Dr. Whitney 
was a b l e t o exclude o t h e r p o s s i b l e p a i n - p r o d u c i n g causes o f t h e 
d e f e c t and s a t i s f y h i m s e l f t h a t t h e d e f e c t was a b e n i g n d e v e l o p 
mental m a l f o r m a t i o n and t h a t i t was m e d i c a l l y p r o b a b l e t h a t t h e 
t h i g h p a i n was r e f e r r e d p a i n from t h e back i n j u r y . The employer 
c r i t i c i z e s Dr. Whitney's c o n c l u s i o n because t h e t h i g h p a i n c l a i m a n t 
f e e l s i s n o t r e l a t e d t o t h e s c i a t i c dermatome and because Dr. 
Whitney was unable t o e x p l a i n how t h e phenomenon o f r e f e r r e d p a i n , 
o r "mechanical r a d i a t i o n " o f p a i n works. However, Dr. Whitney's 
c o n c l u s i o n i s support e d by Dr. B e r n s t e i n , t h e employer's c o n s u l t i n g 
p h y s i c i a n , who reviewed Dr. Whitney's d e p o s i t i o n and s u b m i t t e d a 
r e p o r t o p i n i n g as f o l l o w s : 

" I would agree w i t h Dr. Whitney t h a t t h e r e 
i s such an e n t i t y as 'mechanical r a d i a t i o n ' 
o f back p a i n , which i s u n r e l a t e d t o d i r e c t 
nerve r o o t i r r i t a t i o n . I would f u r t h e r 
agree w i t h him t h a t t h i s i s a v e r y common 
cause o f t h i g h p a i n , a l t h o u g h I am n o t sure 
t h a t i t i s more common t h a n ' s c i a t i c nerve' 
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o r l u m b o s a c r a l r o o t i r r i t a t i o n caused by 
d i s c o r s p o n d y l i t i c d i s e a s e . 
* * * * 

" I f u r t h e r sympathize w i t h Dr. Whitney's 
d i f f i c u l t y i n p r e s e n t i n g a c o h e r e n t 
p a t h o p h y s i o l o g i c mechanism f o r t h i s 
phenomenon . . . as so o f t e n o c c u r s i n 
medicine, we have a v e r y l i m i t e d 
u n d e r s t a n d i n g o f t h i s e n t i t y . " 

I I . 

D e t e r m i n i n g when c l a i m a n t became m e d i c a l l y s t a t i o n a r y i s more 
d i f f i c u l t . A p p a r e n t l y , as o f December 30, 1980, t h e unanimous 
e x p e c t a t i o n o f t h e Orthopaedic C o n s u l t a n t s and c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n was t h a t t h e r e would be no f u r t h e r improvement o r 
d e t e r i o r a t i o n i n c l a i m a n t ' s back c o n d i t i o n , and t h a t c l a i m a n t was 
p e r m a n e n t l y r e s t r i c t e d t o what Dr. Whitney c h a r a c t e r i z e d as " l i g h t 
work." However, by August, 1981 c l a i m a n t had o b t a i n e d a r e l e a s e t o 
r e t u r n t o h i s r e g u l a r work as charger o p e r a t o r which we f i n d t o be 
heavy work. I n t h e meantime, i n March, 1981, c l a i m a n t e x p e r i e n c e d 
what c o u l d be c o n s i d e r e d an a g g r a v a t i o n o f h i s back c o n d i t i o n , and 
Dr. Whitney d e c l a r e d c l a i m a n t ' s back m e d i c a l l y s t a t i o n a r y a g a i n i n 
May, 1981. 

I t does not appear t h a t any p h y s i c i a n has rendered an o p i n i o n 
as t o whether o r when t h e t h i g h a s p e c t . o f c l a i m a n t ' s c o n d i t i o n 
became m e d i c a l l y s t a t i o n a r y . Pending a d e f i n i t i v e d i a g n o s i s o f t h e 
e x a c t n a t u r e o f t h e t h i g h c o n d i t i o n , t r e a t m e n t appears t o have been 
l i m i t e d t o p a l l i a t i v e p a i n r e l i e f . The Referee reasoned t h a t s i n c e 
t h e t h i g h p a i n arose from t h e back c o n d i t i o n , t h e r e f o r e , t h e t h i g h 
c o n d i t i o n became m e d i c a l l y s t a t i o n a r y a t t h e same t i m e as t h e back 
c o n d i t i o n . C l e a r l y , from t h e m e d i c a l e v i d e n c e , t h a t p r o p o s i t i o n 
cannot be s u s t a i n e d . Dr. Whitney t e s t i f i e d t h a t t h e r e was a c o r r e 
l a t i o n between changes i n c l a i m a n t ' s back p a i n and t h e r e f e r r e d 
t h i g h p a i n , b u t h i s c h a r t notes i n d i c a t e t h a t t h e r e was n o t an 
e x a c t c o r r e l a t i o n because t h e two aspects o f c l a i m a n t ' s c o n d i t i o n 
worsened and improved a t somewhat d i f f e r e n t t i m e s . Most n o t a b l y , 
c l a i m a n t ' s back had been s t a b l e f o r some t i m e when, i n June, 1981, 
Dr. Whitney observed f u r t h e r improvement i n t h e t h i g h p a i n , and 
s h o r t l y t h e r e a f t e r c l a i m a n t was r e l e a s e d f o r r e g u l a r employment 
and r e t u r n e d t o r e g u l a r employment. 

W i t h t h e b e n e f i t o f h i n d s i g h t , i t appears t h a t c l a i m a n t d i d 
n o t o b t a i n maximum improvement i n t h e t o t a l i t y o f h i s c o n d i t i o n 
u n t i l J u l y o r August 18, 1981. Because we a r e unsure p r e c i s e l y 
when c l a i m a n t was r e l e a s e d f o r r e g u l a r work and r e t u r n e d t o r e g u l a r 
work, we w i l l e s t a b l i s h August 18, 1981 as t h e m e d i c a l l y s t a t i o n a r y 
d a t e , and award temporary d i s a b i l i t y t h r o u g h t h a t d a t e , l e s s t i m e 
worked. I n l i g h t o f t h i s award o f t i m e l o s s , i t f o l l o w s t h a t t h e r e 
i s no overpayment o f temporary d i s a b i l i t y t o deduct from c l a i m a n t ' s 
permanent d i s a b i l i t y award and t h a t p o r t i o n o f t h e Referee's o r d e r 
w i l l be r e v e r s e d . 
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I I I . 

W ith r e s p e c t t o the e x t e n t of d i s a b i l i t y i s s u e , t h e r e c o r d 
does not i n d i c a t e t h a t t h e t h i g h p a i n h a s r e s u l t e d i n any l o s s of 
f u n c t i o n i n t h e l e g , nor h a s c l a i m a n t contended t h a t he i s e n t i t l e d 
t o an award of s c h e d u l e d d i s a b i l i t y . Based on our de novo r e v i e w 
of t h e e v i d e n c e , c o n s i d e r i n g t h a t c l a i m a n t ' s impairment i s l i m i t e d 
t o some r e s t r i c t i o n s i n l i f t i n g and bending and t h a t he h a s 
r e t u r n e d t o h i s r e g u l a r o c c u p a t i o n , and c o n s i d e r i n g f u r t h e r h i s age 
( 3 7 ) and h i s two y e a r s of c o l l e g e , we a r e s a t i s f i e d t h a t t h e 
R e f e r e e ' s award of 10% permanent d i s a b i l i t y v e r y g e n e r o u s l y compen
s a t e s c l a i m a n t f o r h i s l o s s o f wage e a r n i n g c a p a c i t y . The employer 
h a s argued o n l y t h a t c l a i m a n t i s e n t i t l e d t o no more permanent d i s 
a b i l i t y t h a n t h a t awarded by the R e f e r e e , t h e r e f o r e , we a f f i r m t h a t 
p o r t i o n o f t h e R e f e r e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s order dated May 25, 1982 i s m o d i f i e d . C l a i m a n t 
i s awarded temporary t o t a l d i s a b i l i t y through August 18, 1981, l e s s 
time worked. That p o r t i o n of the R e f e r e e ' s o r d e r a l l o w i n g t h e 
employer t o deduct an overpayment i s r e v e r s e d . The remainder of 
t h e o r d e r i s a f f i r m e d . C l a i m a n t ' s c o u n s e l i s a l l o w e d 25% of t h e 
i n c r e a s e d temporary d i s a b i l i t y awarded by t h i s o r d e r , up to a maxi
mum of $400. 

E R I C MAUSER, C l a i m a n t WCB 82-00480 & 81-02308 
O l s o n , H i t t l e e t a l . , C l a i m a n t ' s A t t o r n e y s March 4, 1983 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Wolf, G r i f f i t h e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members F e r r i s and L e w i s . 

The S A I F C o r p o r a t i o n , a s i n s u r e r f o r Albany I r o n Works, 
r e q u e s t s r e v i e w of R e f e r e e F o s t e r ' s o r d e r which s e t a s i d e i t s 
d e n i a l of March 4, 1982 and approved the December 3, 1981 d e n i a l 
i s s u e d by E B I Companies, a s i n s u r e r f o r L & M Welding I n c o r p o r a t e d . 

The o n l y i s s u e i s r e s p o n s i b i l i t y between two e m p l o y e r s . 
N e i t h e r S A I F nor E B I d e n i e s the c o m p e n s a b i l i t y of c l a i m a n t ' s back 
c o n d i t i o n . The R e f e r e e c o n c l u d e d t h a t t h e c l a i m a n t ' s back d i f f i 
c u l t i e s , b e g i n n i n g i n October o f 1981, r e p r e s e n t e d an a g g r a v a t i o n 
of h i s compensable i n j u r y o f J u l y 24, 1980, r a t h e r t h a n a new 
i n j u r y f o r which E B I would be r e s p o n s i b l e . We d i s a g r e e and 
r e v e r s e . 

C l a i m a n t was employed by Albany I r o n Works, when, on J u l y 24, 
1980, he s u f f e r e d a back i n j u r y w h i l e p u l l i n g some s t e e l r o d s o u t 
o f a p i l e o f s c r a p s t e e l . Dr. F i t c h e t t d i a g n o s e d a back s t r a i n 
s u perimposed upon a p r e e x i s t i n g s p o n d y l o l i s t h e s i s . C l a i m a n t was 
t r e a t e d c o n s e r v a t i v e l y w i t h p h y s i c a l t h e r a p y and l a t e r e n t e r e d an 
approved program of v o c a t i o n a l r e h a b i l i t a t i o n i n w e l d i n g a t L i n n -
Benton Community C o l l e g e . 
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On A p r i l 24, 1981 c l a i m a n t was examined by t h e O r t h o p a e d i c 
C o n s u l t a n t s . The C o n s u l t a n t s found c l a i m a n t t o be m e d i c a l l y s t a 
t i o n a r y w i t h m i l d r e s i d u a l impairment o f t h e lumbar s p i n e s e c o n d a r y 
t o h i s i n j u r y . The p r o g n o s i s was guarded, however, w i t h r e c u r r e n t 
problems e x p e c t e d i f c l a i m a n t c o n t i n u e d i n heavy work. The C o n s u l 
t a n t s s t a t e d , "We would n o t e t h a t t h e p o t e n t i a l f o r r e c u r r e n t p r o b 
lems i s r e l a t e d t o h i s p r e - e x i s t i n g s t r u c t u r a l d e f o r m i t i e s . " Dr. 
F i t c h e t t c o n c u r r e d w i t h t h e r e p o r t . 

C l a i m a n t c o n t i n u e d i n h i s t r a i n i n g program u n t i l August o f 
1981 when he s e c u r e d employment w i t h L & M Welding a s a p a i n t e r and 
l i g h t w e l d e r . L & M was i n s u r e d by E B I . L & M was i n i t i a l l y v e r y 
r e l u c t a n t t o h i r e t h e c l a i m a n t due t o h i s h i s t o r y o f back d i f f i 
c u l t y . An employment agreement was e n t e r e d i h t o , however, whereby 
t h e Worker's Compensation Department a g r e e d t o s u b s i d i z e t h e 
e m p l o y e r ' s wage payments t o t h e c l a i m a n t . A p p a r e n t l y , L & M was 
a l s o a s s u r e d t h a t i t would not be r e s p o n s i b l e f o r c l a i m a n t ' s back 
c o n d i t i o n and t h a t t h e Second I n j u r y R e s e r v e Fund would be 
u t i l i z e d . A D e t e r m i n a t i o n Order i s s u e d on September 1, 1981 
a l l o w i n g c l a i m a n t b e n e f i t s f o r temporary t o t a l d i s a b i l i t y and 5% 
u n s c h e d u l e d permanent p a r t i a l low back d i s a b i l i t y . 

C l a i m a n t e x p e r i e n c e d no d i f f i c u l t i e s w h i l e w orking f o r L & M 
u n t i l l a t e O c t o b e r of 1981 when he began n o t i c i n g back p a i n and 
e x h i b i t e d a l i m p . H i s employer s u g g e s t e d t h a t he s e e a d o c t o r . 
C l a i m a n t was i n i t a l l y examined by Dr. D r o s t , an o s t e o p a t h i c p h y s i 
c i a n , and Dr. McBride, a c h i r o p r a c t o r . He t h e n r e t u r n e d t o Dr. 
F i t c h e t t who i n d i c a t e d i n h i s c h a r t n o t e s o f November 23, 1981 t h a t 
c l a i m a n t was d e m o n s t r a t i n g L5 n e r v e r o o t i r r i t a t i o n i n a d d i t i o n t o 
h i s s p o n d y l o l i s t h e s i s . Dr. F i t c h e t t s t a t e d t h a t c l a i m a n t would be 
t e m p o r a r i l y u n a b l e t o work. 

C l a i m a n t f i l e d a Form 801 w i t h L & M on November 25, 1981. On 
December 31, 1981 E B I d e n i e d t h e c l a i m on t h e b a s i s t h a t c l a i m a n t ' s 
c o n d i t i o n r e p r e s e n t e d an a g g r a v a t i o n o f h i s J u l y 24, 1980 i n j u r y . 
E B I r e q u e s t e d t h e Department t o d e s i g n a t e a p a y i n g a g e n t p u r s u a n t 
t o ORS 656.307. On F e b r u a r y 9, 1982 S A I F a c c e p t e d t h e c l a i m , t h u s 
a b r o g a t i n g t h e need f o r a .307 o r d e r . On March 4, 1982, however, 
S A I F r e v o k e d i t s p r e v i o u s a c c e p t a n c e o f t h e c l a i m . On March 12, 
1982 an o r d e r p u r s u a n t t o ORS 656.307 i s s u e d , d e s i g n a t i n g E B I a s 
t h e p a y i n g a g e n t p e n d i n g a h e a r i n g on t h e m a t t e r . 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had s u f f e r e d an a g g r a v a 
t i o n o f h i s p r e v i o u s i n j u r y . He s t a t e d t h a t t h e e v i d e n c e i n d i c a t e d 
t h a t any a c t i v i t y w h i c h t h e c l a i m a n t may have engaged i n , work o r 
o t h e r w i s e , would have had t h e same e f f e c t on h i s back, and t h a t 
m e r e l y b e c a u s e t h e work a c t i v i t i e s c a u s e d t h e d i f f i c u l t y , i t was 
not n e c e s s a r i l y t h e r e s p o n s i b i l i t y o f t he l a s t employer. We 
d i s a g r e e . 

We f i n d t h a t t h e e v i d e n c e i s s u p p o r t i v e of t h e c o n c l u s i o n t h a t 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s October, 1981 back c o n d i t i o n r e s t s 
w i t h E B I . C l a i m a n t t e s t i f i e d t h a t p r i o r t o g o i n g t o work f o r L & M 
he e x p e r i e n c e d v i r t u a l l y no d i f f i c u l t y w i t h h i s back and t h a t he 
was a b l e t o engage i n f i s h i n g and w a t e r s k i i n g . C l a i m a n t i n d i c a t e d 
t h a t t h e back p a i n he e x p e r i e n c e d i n O c t o b e r o f 1981 and t h e r e 
a f t e r was t h e same t y p e o f back p a i n he e x p e r i e n c e d p r e v i o u s l y , b u t 
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t h a t t h i s t ime t h e p a i n t r a v e l e d i n t o h i s l e g , whereas i t had not 
b e f o r e . I n h i s J a n u a r y 21, 1982 r e p o r t , Dr. F i t c h e t t s t a t e d t h a t 
c l a i m a n t was " . . . symptom-free i n the summer of 1981 and 
f u n c t i o n i n g i n a r e l a t i v e l y s t r e n u o u s f a s h i o n w i t h o u t any symptoms 
a t a l l . " 

On O ctober 23, 1981, Dr. F i t c h e t t r e p o r t e d : 

" I f e l t t h a t my r e s t r i c t i o n s were b a s e d on 
h i s p r e - e x i s t i n g c o n d i t i o n and am c o n c e r n e d 
t h a t he not d e v e l o p a new m u s c u l o l i g a m e n t o u s 
s t r a i n e p i s o d e . C e r t a i n l y h i s p r e - e x i s t i n g 
c o n d i t i o n of s p o n d y l o l i s t h e s i s makes new 
e p i s o d e s more l i k e l y , e s p e c i a l l y i f he p u t s 
h i s back i n t o p o s i t i o n of poor 
b i o m e c h a n i c a l s u p p o r t . " ( E m p h a s i s added.) 

Dr. F i t c h e t t r e p o r t e d f u r t h e r on J a n u a r y 21, 1982 t h a t c l a i m a n t d i d 
not s u f f e r a s p e c i f i c i n j u r y a t L & M, but t h a t h i s back p a i n began 
t o d e v e l o p g r a d u a l l y . He s t a t e d t h a t he f e l t t h e major c a u s e o f 
c l a i m a n t ' s d i f f i c u l t y was h i s p r e - e x i s t i n g s p o n d y l o l i s t h e s i s and 
t h a t : 

"Because of t h i s b a s i c and u n d e r l y i n g 
c o n d i t i o n , even when he i s asymptomatic, 
m e c h a n i c a l s t r e s s e s which c o u l d n o r m a l l y be 
h a n d l e d w i t h o u t any problem c a n produce an 
o v e r u s e s i t u a t i o n . . . I t h i n k t h i s r e c e n t 
e p i s o d e h a s d e m o nstrated t h a t t h e p a t i e n t , 
even when he r e a c h e s a c o m p l e t e l y 
asymptomatic c o n d i t i o n , does r e q u i r e 
permanent r e s t r i c t i o n s so t h a t he a v o i d s 
t h o s e t y p e s of s t r e s s e s , m a i n l y a c t i v i t i e s 
t h a t i n v o l v e r e p e a t e d bending and s t o o p i n g , 
and r e p e a t e d l i f t i n g o f w e i g h t s and c a r r y i n g 
of w e i g h t s . " ( E m p h a s i s added.) 

We t h i n k t h a t Dr. F i t c h e t t i s c l e a r l y s t a t i n g t h a t i t was 
c l a i m a n t ' s employment a c t i v i t i e s w i t h L & M t h a t produced t h i s new 
e p i s o d e of back d i f f i c u l t y . T h i s i s e x a c t l y what he n o t ed c o u l d 
o c c u r i n h i s r e p o r t o f October 23, 1981. T h i s i n t e r p r e t a t i o n i s 
f u r t h e r s u p p o r t e d by Dr. F i t c h e t t ' s r e p o r t o f J a n u a r y 25, 1982 
where he s t a t e s : 

". . . he had b u i l t h i m s e l f i n t o a s t a b l e 
c o n d i t i o n where s t r e s s e s a c r o s s t h e back 
were h a n d l e d by h i s s l i g h t l y weakened s p i n e 
and h i s somewhat s t r e n g t h e n e d m u s c u l o l i g a 
mentous s t r u c t u r e s ; however, a c t i v i t i e s 
t h a t do i n v o l v e f r e q u e n t bending, s t o o p i n g 
and l i f t i n g may w e l l o v e r s t r e s s t h e back 
and produce symptoms a r i s i n g from any o f 
t h o s e back s t r u c t u r e s . . . I t h i n k h i s 
a c t i v i t i e s a t L & M d i d , i n d e e d , a g g r a v a t e 
h i s u n d e r l y i n g c o n d i t i o n t o the p o i n t t h a t 
he d i d d e v e l o p f u r t h e r and new symptoms 
r e f e r a b l e t o h i s back." ( E m p h a s i s added.) 
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D e s p i t e h i s use of t h e term " a g g r a v a t e , " Dr. F i t c h e t t ' s s t a t e m e n t 
i s c o n s i s t e n t w i t h t h e n o t i o n t h a t c l a i m a n t ' s work a c t i v i t i e s a t 
L & M were r e s p o n s i b l e f o r t h e back d i f f i c u l t y i n t h a t t h e a c t i v i t y 
worsened c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n r e s u l t i n g i n i n c r e a s e d 
symptomatology. 

The f a c t t h a t c l a i m a n t s u f f e r e d a g r a d u a l w o r s e n i n g o f h i s 
back c o n d i t i o n w i t h no s p e c i f i c t r a u m a t i c i n c i d e n t o c c u r r i n g a t 
L & M does not n e c e s s a r i l y mean t h a t t h e t e s t a r t i c u l a t e d i n 
I n k l e y v. F o r e s t F i b e r P r o d u c t s Co., 288 Or 337 ( 1 9 8 0 ) , must be 
a p p l i e d . B o i s e - C a s c a d e Corp. v. S t a r b u c k , 61 Or App 631 ( 1 9 8 3 ) . 
I n f a c t , t h i s c a s e i s f a c t u a l l y s i m i l a r t o S t a r b u c k , where t h e 
l a s t - i n j u r i o u s e x p o s u r e r u l e was a p p l i e d t o f i n d t h a t a c l a i m a n t 
who had s u f f e r e d a g r a d u a l w o r s e n i n g of h i s back c o n d i t i o n 
s u s t a i n e d an a g g r a v a t i o n r a t h e r t h a n a new i n j u r y . The c l a i m a n t 
i n t h e c u r r e n t c a s e , however, was v i r t u a l l y c o m p l e t e l y asympto
m a t i c p r i o r t o h i s new employment, u n l i k e t h e c l a i m a n t i n S t a r b u c k , 
whose back remained c o n s t a n t l y symptomatic p r i o r t o and t h r o u g h o u t 
h i s new employment. See T e r r y L. S t a r b u c k , 34 Van N a t t a 81 ( 1 9 8 2 ) . 
The p e r i o d o f r e l a t i v e s t a b i l i t y p r i o r t o t h e new employment, t h e 
i n c r e a s e d p a i n and a p p e a r a n c e of L5 n e r v e r o o t i r r i t a t i o n , l e g p a i n 
and d i s a b i l i t y , none of which had been p r e s e n t b e f o r e , combined 
w i t h Dr. F i t c h e t t ' s o p i n i o n s p o i n t t o the c o n c l u s i o n t h a t c l a i m 
a n t ' s employment a t L & M c o n t r i b u t e d i n d e p e n d e n t l y t o c l a i m a n t ' s 
c u r r e n t c o n d i t i o n . C l a y t o n ' s . Automotive v• S t a y t o n Auto Supply, 
54 Or App 980 ( 1 9 8 1 ) . T h e r e f o r e , under Smith v. Ed's Pancake 
House, 27 Or App 361 ( 1 9 7 6 ) , r e s p o n s i b i l i t y f o r t h e c u r r e n t c l a i m 
r e s t s w i t h E B I r a t h e r t h a n S A I F . 

C l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o an a t t o r n e y f e e f o r 
s e r v i c e s r e n d e r e d on Board r e v i e w . Robert Heilman, 34 Van N a t t a 
1487 ( 1 9 8 2 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 22, 1982 i s r e v e r s e d . The S A I F 
C o r p o r a t i o n ' s l e t t e r of d e n i a l d a t e d March 4, 1982 i s approved. 
The December 31, 1981 d e n i a l i s s u e d by E B I i s - s e t a s i d e and t h e 
c l a i m remanded t o E B I f o r t h e payment o f c o m p e n s a t i o n a s a u t h o r i z e d 
by law u n t i l c l o s u r e p u r s u a n t t o ORS 656.268. 

That p o r t i o n o f the R e f e r e e ' s o r d e r w h i c h o r d e r e d t h e S A I F 
C o r p o r a t i o n t o pay c l a i m a n t ' s a t t o r n e y the sum o f $1,000 a s an 
a t t o r n e y ' s f e e f o r s e r v i c e s r e n d e r e d a t t h e h e a r i n g i s a l s o 
r e v e r s e d . E B I i s o r d e r e d t o pay c l a i m a n t ' s a t t o r n e y t h e sum o f 
$1,000 f o r s e r v i c e s b e f o r e t h e R e f e r e e . 

C l a i m a n t ' s a t t o r n e y i s awarded an a t t o r n e y ' s f e e of $275 f o r 
s e r v i c e s b e f o r e t h e Board, p a y a b l e by E B I . 
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MARY O'LEARY, C l a i m a n t WCB 80-07237 
J u d y D a n e l l e S n y d e r , C l a i m a n t ' s A t t o r n e y March 4, 1983 
B r u c e B o t t i n i , D e f e n s e A t t o r n e y O r d e r o f D i s m i s s a l 

The c l a i m a n t has r e q u e s t e d r e v i e w o f R e f e r e e ' s 
d a t e d December 14, 1981. The r e q u e s t f o r r e v i e w was 
Board on F e b r u a r y 2 , 1983 / more than 30 days a f t e r 
t h e R e f e r e e ' s o r d e r . I t i s not t i m e l y f i l e d . 

ORDER 

The c l a i m a n t ' s r e q u e s t f o r r e v i e w i s h e r e b y d i s m i s s e d a s 
b e i n g u n t i m e l y f i l e d . 

o r d e r 
f i l e d w i t h t h e 
t h e d a t e o f 

LOUISE W. THOMAS, C l a i m a n t WCB 81-05919 
G a r y S u s a k , C l a i m a n t ' s A t t o r n e y March 4, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 
Reviewed by Board Members B a r n e s and L e w i s . 

S A I F C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e Danner's o r d e r 
which found c l a i m a n t ' s c a r p a l t u n n e l c o n d i t i o n was a r e s u l t o f h e r 
compensable i n j u r y o f November 2, 1978. 

We adopt t h e R e f e r e e ' s f i n d i n g s o f f a c t a s our own. T h i s c a s e 
i n v o l v e s t h r e e e m p l o y e r s , a l l i n s u r e d by t h e S A I F C o r p o r a t i o n . 
O c c u p a t i o n a l d i s e a s e c l a i m s were f i l e d a g a i n s t a l l t h r e e f o r c l a i m 
a n t ' s b i l a t e r a l c a r p a l t u n n e l syndrome. I n a d d i t i o n , c l a i m a n t 
f i l e d an a g g r a v a t i o n c l a i m a g a i n s t t h e f i r s t employer, a l t e r n a 
t i v e l y a l l e g i n g h e r c o n d i t i o n was t h e r e s u l t o f a November 2, 1978 
compensable i n j u r y . 

We a g r e e w i t h the R e f e r e e t h a t c l a i m a n t has f a i l e d t o p r o v e 
h e r c o n d i t i o n i s a compensable o c c u p a t i o n a l d i s e a s e c h a r g e a b l e t o 
any o f the t h r e e e m p l o y e r s . None of t h e m e d i c a l e v i d e n c e s u p p o r t s 
a f i n d i n g t h a t c l a i m a n t ' s employment was t h e major c a u s e o f h e r 
c o n d i t i o n . 

' The r e m a i n i n g q u e s t i o n i s whether c l a i m a n t ' s c o n d i t i o n i s 
a c t u a l l y an a g g r a v a t i o n of h e r 1978 c l a i m . 

The f i r s t mention of numbness i n c l a i m a n t ' s hands i s found i n 
a 1974 c h a r t note w r i t t e n by Dr. German, c l a i m a n t ' s t h e n t r e a t i n g 
p h y s i c i a n . He i n d i c a t e d she was c o m p l a i n i n g of problems i n both 
h e r hands and h e r f e e t , and he f e l t t h a t t h e problem might be due 
t o v a s c u l a r i n s t a b i l i t y . No f u r t h e r mention o f hand c o m p l a i n t s 
a p p e a r s u n t i l t h e r e p o r t o f t h e O r t h o p a e d i c C o n s u l t a n t s i n March 
o f 1980. 

C l a i m a n t ' s i n j u r y i n November 1978 o c c u r r e d when she f e l l down 
s e v e r a l s t a i r s a t h e r p l a c e of employment. C l a i m a n t was h o l d i n g 
onto the b a n n i s t e r w i t h h e r r i g h t hand when i t came l o o s e . As she 
f e l l , she t w i s t e d h e r body i n an a t t e m p t t o p r o t e c t h e r s e l f . No 
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hand c o m p l a i n t s were made a t t h a t t i m e . I n f a c t , c l a i m a n t was a b l e 
t o r e t u r n t o h e r r e g u l a r employment, which e n t a i l e d p r o d u c t i o n 
t y p i n g f o r a t l e a s t s i x h o u r s a day, w i t h no c o m p l a i n t s . I t was 
not u n t i l c l a i m a n t changed j o b s i n June o f 1979 t h a t she began t o 
n o t i c e problems i n h e r hands and f i n g e r s . 

Dr. B u t t o n , a hand s p e c i a l i s t , f e l t t h a t c l a i m a n t ' s November 
1978 i n j u r y was p r o b a b l y t h e most s i g n i f i c a n t f a c t o r i n c l a i m a n t ' s 
c u r r e n t c o n d i t i o n . He s t a t e d i n h i s d e p o s i t i o n : " I t ' s an 
a s s u m p t i o n on my p a r t t h a t i t was r e l a t e d somehow t o t h e f a l l 
b e c a u s e c a r p a l t u n n e l c a n o c c u r a f t e r i n j u r y . " He c o n t i n u e s by 
s t a t i n g : 

" I t ' s v e r y common a f t e r f r a c t u r e d w r i s t s , 
and you c a n s e e i t i n p e o p l e t h a t have 
w r i s t s p r a i n s o r a g r e a t d e a l o f s w e l l i n g , 
c o n t i n u i n g i n r e p e t i t i v e t y p e work, where 
t h e y w i l l t h e n become symptomatic. T h a t ' s 
a f a i r l y f r e q u e n t o c c u r r e n c e . " 

Dr. B u t t o n assumes f a c t s not i n e v i d e n c e . He f i r s t a p p a r e n t l y 
assumes trauma t o b o t h w r i s t s , but t h e r e i s o n l y a h i s t o r y of r i g h t 
w r i s t i n v o l v e m e n t i n the 1978 a c c i d e n t . He a l s o b a s e s h i s o p i n i o n 
on h i s e x p e r i e n c e w i t h p e o p l e who have f r a c t u r e d t h e i r w r i s t s o r 
s p r a i n e d them, c o n d i t i o n s which we would e x p e c t t o be m a n i f e s t e d 
i m m e d i a t e l y and w h i c h would, of c o u r s e , c a u s e problems i f t h e 
i n j u r e d p e r s o n were t o c o n t i n u e t o p e r f o r m r e p e t i t i v e work, s u c h 
a s t y p i n g . B e c a u s e of t h e s e f l a w s i n Dr. B u t t o n ' s e x p l a n a t i o n of 
h i s o p i n i o n , we a r e not p e r s u a d e d t h a t c l a i m a n t ' s b i l a t e r a l c a r p a l 
t u n n e l syndrome i s c a u s a l l y r e l a t e d t o h e r November 2, 1978 i n d u s 
t r i a l i n j u r y . 

ORDER 

' The R e f e r e e ' s o r d e r d a t e d June 18, 1982 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . 

T h a t p o r t i o n of the R e f e r e e ' s o r d e r which remanded c l a i m a n t ' s 
a g g r a v a t i o n c l a i m t o S A I F C o r p o r a t i o n f o r a c c e p t a n c e and payment 
of c o m p e n s a t i o n i s r e v e r s e d . S A I F ' s June 17, 1981 d e n i a l i s 
r e i n s t a t e d and a f f i r m e d . 

The r e m a i n d e r of t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 

*************** 
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ARNOLD L . WEBBER, C l a i m a n t WCB 80-03390 & 81-04831 
Coons & McKeown, C l a i m a n t ' s A t t o r n e y s March 4, 1983 
Ackerman e t a l . , A t t o r n e y s O r d e r on Re v i e w 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 
M o s c a t o & M e y e r s , D e f e n s e A t t o r n e y s 

Reviewed by Board Members L e w i s and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w , and the c l a i m a n t and E B I 
Companies have c r o s s - r e q u e s t e d r e v i e w , of R e f e r e e Mannix's o r d e r 
w h i c h i n r e l e v a n t p a r t : ( 1 ) r e v e r s e d S A I F ' s d e n i a l of c l a i m a n t ' s 
a g g r a v a t i o n c l a i m ; ( 2 ) e s t a b l i s h e d a m e d i c a l l y s t a t i o n a r y d a t e 
r e l a t i v e t o t he a g g r a v a t i o n c l a i m and awarded temporary t o t a l 
d i s a b i l i t y and permanent d i s a b i l i t y ; ( 3 ) r e v e r s e d E B I ' s d e n i a l of 
c l a i m a n t ' s new i n j u r y c l a i m ; and (4) e s t a b l i s h e d a m e d i c a l l y s t a 
t i o n a r y d a t e r e l a t i v e to t he new i n j u r y c l a i m and awarded temporary 
d i s a b i l i t y , but no permanent d i s a b i l i t y , a r i s i n g from t h i s c l a i m . 

The i s s u e s on r e v i e w a r e : ( 1 ) whether any compensable e v e n t 
o c c u r r e d on August 14, 1980 w h i l e c l a i m a n t was employed by E B I ' s 
i n s u r e d ; ( 2 ) i f so, whether the i n c i d e n t was an a g g r a v a t i o n o f 
c l a i m a n t ' s 1976 i n j u r y when he was employed by S A I F ' s i n s u r e d , o r 
a new i n j u r y , or both; ( 3 ) e x t e n t of permanent d i s a b i l i t y ; and ( 4 ) 
t h e p r o p r i e t y of t h e R e f e r e e ' s a c t i o n i n " a p p o r t i o n i n g " between 
S A I F and E B I time l o s s i n c u r r e d by c l a i m a n t a f t e r t h e August, 1980 
i n c i d e n t . 

I n h i s r e p l y b r i e f , c l a i m a n t r a i s e d i s s u e s c o n c e r n i n g whether 
t h e new i n j u r y c l a i m had been p r e m a t u r e l y c l o s e d and whether p e n a l 
t i e s and a t t o r n e y ' s f e e s s h o u l d have been imposed. These i s s u e s 
were not r a i s e d a t h e a r i n g and i t i s l i k e l y t h a t t h e p r e s e n t a t i o n 
o f e v i d e n c e would have been d i f f e r e n t had t h o s e i s s u e s been r a i s e d 
i n a t i m e l y manner. T h e r e f o r e , we d e c l i n e t o c o n s i d e r i s s u e s on 
r e v i e w which have not been c o n s i d e r e d a t h e a r i n g . R u s s e l l v. A & 
D. T e r m i n a l s , 50 Or App 27 ( 1 9 8 1 ) , Mavis v. SAIF, 45 Or App 1559 
( 1 9 8 0 ) . 

The R e f e r e e ' s o r d e r consumed over 26 pages of t e x t and 
i n c l u d e d a d e t a i l e d d i s c u s s i o n of t he e v i d e n c e , d e t a i l e d f i n d i n g s 
of f a c t , and c o n c l u s i o n s and r e a s o n i n g . We have r e v i e w e d the 
r e c o r d de novo and agre e in t o t o w i t h him, but f e e l t h a t some of 
t h e p a r t i e s ' c o n t e n t i o n s on r e v i e w w a r r a n t comment. T h e r e f o r e , we 
a f f i r m and adopt the R e f e r e e ' s o r d e r w i t h t h e f o l l o w i n g comments. 

The c a s e i s somewhat u n u s u a l b e c a u s e the .Referee found t h a t a 
s i n g l e i n c i d e n t , the one o c c u r r i n g on August 14, 1980, was not o n l y 
a compensable ev e n t but a g g r a v a t e d a p r e v i o u s i n d u s t r i a l c o n d i t i o n 
and c o n s t i t u t e d a new i n j u r y . However, t h e r e c o r d s u p p o r t s t h e s e 
f i n d i n g s , and t h e s e f i n d i n g s a r e c r u c i a l t o t h e o t h e r i s s u e s and 
c o n t e n t i o n s i n t h i s c a s e . C l a i m a n t ' s c o n d i t i o n a r i s i n g from h i s 
1976 i n d u s t r i a l i n j u r y was a low back and l e g c o n d i t i o n . The 
R e f e r e e found, and we agr e e , t h a t t h e l i f t i n g i n c i d e n t i n August, 
1980 t e m p o r a r i l y e x a c e r b a t e d t h i s c o n d i t i o n . The R e f e r e e a l s o 
found, and we agree, t h a t t h e l i f t i n g i n c i d e n t c a u s e d a t h o r a c i c 
s t r a i n w hich m a n i f e s t e d i t s e l f i n c h e s t and mid t o upper back symp
toms. G i v e n the m e d i c a l e v i d e n c e i n t h i s c a s e , t h e i n j u r y t o t he 
t h o r a c i c a r e a does not r e p r e s e n t a w o r s e n i n g of the low back c o n d i 
t i o n but r a t h e r i t c o n s t i t u t e s a s e p a r a t e c o n d i t i o n . 
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Because we a r e d e a l i n g w i t h two s e p a r a t e c o n d i t i o n s , the o n l y 
r e l e v a n c e of the l a s t i n j u r i o u s e x p o s u r e r u l e would be t o d e t e r m i n e 
whether t h e 1980 i n c i d e n t i n d e p e n d e n t l y c o n t r i b u t e d t o t h e low back 
c o n d i t i o n . The R e f e r e e c o r r e c t l y d e t e r m i n e d t h a t i t d i d not and 
t h a t t he 1980 i n c i d e n t m e r e l y t e m p o r a r i l y worsened h i s symptoms. 
I t f o l l o w s t h a t c l a i m a n t s u s t a i n e d a temporary a g g r a v a t i o n of h i s 
low back c o n d i t i o n . 

The R e f e r e e a l s o c o r r e c t l y found t h a t the August, 1980 
i n c i d e n t c a u s e d a t h o r a c i c s t r a i n , t h a t t h e s t r a i n c a u s e d a b r i e f 
p e r i o d of t o t a l d i s a b i l i t y , but t h a t no permanent impairment 
r e s u l t e d from t h a t c o n d i t i o n . E B I , t h e "new i n j u r y " i n s u r e r , 
c i t i n g our d e c i s i o n i n Dean Planque, 34 Van N a t t a 1116 ( 1 9 8 2 ) , 
a r g u e s t h a t the c l a i m s h o u l d be d i s a l l o w e d a l t o g e t h e r b e c a u s e 
c l a i m a n t i n t e n t i o n a l l y engaged i n u n r e a s o n a b l e conduct by r e t u r n i n g 
t o employment i n v o l v i n g p o t e n t i a l l y heavy l i f t i n g and c a r r y i n g when 
he had been a d v i s e d by h i s p h y s i c i a n t o a v o i d such work. I n Dean 
Planque, we d i s a l l o w e d an a g g r a v a t i o n c l a i m a r i s i n g from a f a l l 
c l a i m a n t s u s t a i n e d w h i l e a t t e m p t i n g t o go f i s h i n g when he was s t i l l 
r e c o v e r i n g from h i s i n j u r i e s and had a c a s t on. 

Planque i s i n a p p l i c a b l e b e c a u s e t h a t c a s e i n v o l v e d an 
o f f - t h e - j o b i n c i d e n t whereas t h i s c a s e i n v o l v e s work a c t i v i t i e s . 
T h i s d i f f e r e n c e i s s i g n i f i c a n t b e c a u s e the n e g l i g e n c e o r m i s c o n d u c t 
of a c l a i m a n t engaged i n work a c t i v i t i e s a t t he time of an i n j u r y 
g e n e r a l l y i s i r r e l e v a n t t o the d e t e r m i n a t i o n of c o m p e n s a b i l i t y of a 
w o r k e r s c o m p e n s a t i o n c l a i m . Even i f r e a s o n a b l e n e s s c o u l d e v e r be 
a f a c t o r t o c o n s i d e r , c l a i m a n t d i d not a c t u n r e a s o n a b l y . L i f t i n g , 
c a r r y i n g and o t h e r r e s t r i c t i o n s a r e f r e q u e n t l y p l a c e d on p a t i e n t s 
w i t h back c o n d i t i o n s out of a s u r f e i t of c a u t i o n and not b e c a u s e 
t h e r e s t r i c t i o n s n e c e s s a r i l y r e f l e c t a c t u a l i mpairment. I n f a c t , 
one p h y s i c i a n ' s r e p o r t i n the r e c o r d n o t e s t h a t the d o c t o r 
s p e c i f i c a l l y c a u t i o n e d c l a i m a n t t o t h a t e f f e c t . C l a i m a n t was w e l l 
w i t h i n h i s r i g h t s t o t a k e such work a s he c o u l d f i n d t o d e t e r m i n e 
h i s t r u e c a p a b i l i t i e s . We a l s o note t h a t E B I ' s i n s u r e d h i r e d 
c l a i m a n t w i t h knowledge of h i s back c o n d i t i o n . I n r e t r o s p e c t , we 
f e e l , a s t h e R e f e r e e noted, t h a t c l a i m a n t ' s e f f o r t s t o r e t u r n t o 
work were m i s g u i d e d c o n s i d e r i n g t h e e x t e n t and type o f d i s a b i l i t y 
he h a s , but we cannot s a y t h a t , a t the time, c l a i m a n t a c t e d 
u n r e a s o n a b l y . 

S A I F and t h e c l a i m a n t argue t h a t the R e f e r e e i n a p p r o p r i a t e l y 
" a p p o r t i o n e d " the time l o s s i n c u r r e d by c l a i m a n t f o l l o w i n g the 
August, 1980 i n c i d e n t . A c t u a l l y , t h e R e f e r e e d i d not " a p p o r t i o n " 
t h e time l o s s i n t h e s e n s e t h a t he o r d e r e d t h e i n s u r e r s t o pay time 
l o s s f o r t h e same time p e r i o d . The R e f e r e e found t h a t i m m e d i a t e l y 
a f t e r t h e l i f t i n g i n c i d e n t and f o r s e v e r a l months t h e r e a f t e r , i t 
was t h e p a i n from the low back c o n d i t i o n which r e n d e r e d c l a i m a n t 
d i s a b l e d . A f t e r t h a t c o n d i t i o n r e s o l v e d and r e t u r n e d t o i t s p r e -
August, 1980 c o n d i t i o n , t h e upper back symptoms became more 
prominent and r e n d e r e d c l a i m a n t d i s a b l e d f o r a s h o r t p e r i o d o f 
t i m e . A c c o r d i n g l y , the R e f e r e e c o r r e c t l y o r d e r e d S A I F t o pay t h e 
f i r s t p e r i o d of time l o s s and E B I t h e second p e r i o d of t i m e l o s s . 
A l t h o u g h i t i s u n u s u a l t o " a p p o r t i o n " between the a g g r a v a t i o n 
i n s u r e r and t h e new i n j u r y i n s u r e r t h e time l o s s i n c u r r e d by a 
c l a i m a n t a f t e r an i n d u s t r i a l i n c i d e n t , i n t h i s c a s e the e v i d e n c e 
s u p p o r t s t h e R e f e r e e ' s a c t i o n . 
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With r e s p e c t t o c l a i m a n t ' s e x t e n t of permanent d i s a b i l i t y , t h e 
i n i t i a l D e t e r m i n a t i o n Order o r d e r e d 10% u n s c h e d u l e d d i s a b i l i t y f o r 
c l a i m a n t ' s low back c o n d i t i o n . Subsequent D e t e r m i n a t i o n O r d e r s 
o r d e r e d a d d i t i o n a l time l o s s but d i d not change the permanent 
d i s a b i l i t y award. The R e f e r e e awarded 30% u n s c h e d u l e d permanent 
d i s a b i l i t y . S A I F contends t h a t t h a t award i s e x c e s s i v e . The 
c l a i m a n t contends t h a t the award s h o u l d be 60%. 

E v a l u a t i n g t he e x t e n t of d i s a b i l i t y h i g h l i g h t s one a d d i t i o n a l 
a s p e c t of t h i s c a s e t h a t i s u n u s u a l i n our e x p e r i e n c e . I t i s w e l l 
documented i n the r e c o r d t h a t c l a i m a n t ' s o b j e c t i v e impairment i s 
v e r y m i n i m a l but t h a t he s u f f e r s from c o n v e r s i o n r e a c t i o n and 
e x p e r i e n c e s s u b s t a n t i a l l y more p a i n t h a n n o r m a l l y would be 
e x p e c t e d . However, the r e p o r t s of o r t h o p e d i c e x a m i n a t i o n s have 
noted no f u n c t i o n a l d i s t u r b a n c e o r i n t e r f e r e n c e i n the e v a l u a t i o n 

by c l a i m a n t . P h y s i c i a n s ' e s t i m a t i o n s of impairment have ranged 
from m i l d t o moderate d e g r e e s of impairment. C o n s i d e r i n g the t y p e 
of low back s u r g e r y c l a i m a n t underwent ( b i l a t e r a l laminectomy and 
d i s c e c t o m y ) , a v e r y minimal l o s s of range of motion, and t h e d i s 
a b l i n g p a i n , an impairment v a l u e of 20 i s w a r r a n t e d . 

The o n l y o t h e r s i g n i f i c a n t d i s a b i l i t y r a t i n g f a c t o r s a r e 
c l a i m a n t ' s age (now 48) and t h e f a c t t h a t he i s now r e s t r i c t e d t o 
l i g h t o r medium work whereas f o r m e r l y he was c a p a b l e of heavy t o 
v e r y heavy work. Combining the v a l u e s a r i s i n g from t h e s e f a c t o r s 
i n t h e manner p r o v i d e d i n the d i s a b i l i t y e v a l u a t i o n g u i d e l i n e s (OAR 
546-65-600, e t s e q . ) y i e l d s a r a t i n g of 30% u n s c h e d u l e d permanent 
d i s a b i l i t y . Comparing t h i s c a s e t o s i m i l a r c a s e s , we c o n c l u d e 
t h a t t h e R e f e r e e ' s award of compensation a c c u r a t e l y r e f l e c t s 
c l a i m a n t ' s l o s s of wage e a r n i n g c a p a c i t y a r i s i n g from the 1976 
i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 2, 1982 i s a f f i r m e d . C l a i m 
a n t ' s a t t o r n e y i s awarded $250 as and f o r a r e a s o n a b l e a t t o r n e y ' s 
f e e f o r s u c c e s s f u l l y d e f e n d i n g t h e R e f e r e e ' s award of permanent 
d i s a b i l i t y . 

$..*****..¥.******* 

ROBERT B. WOODRUFF, C l a i m a n t WCB 81-04854 
L y l e V e l u r e , C l a i m a n t ' s A t t o r n e y March 4, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members B a r n e s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e F o s t e r ' s o r d e r which 
u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s o c c u p a t i o n a l 
d i s e a s e c l a i m . The i s s u e i s c o m p e n s a b i l i t y . We a g r e e w i t h the 
R e f e r e e ' s c o n c l u s i o n , but do not a g r e e w i t h a l l of the R e f e r e e ' s 
a n a l y s i s . 

T h i s c l a i m i s f o r h e p a t i t i s t y p e B, a communicable v i r a l 
d i s e a s e . C l a i m a n t ' s work a s a p o l i c e o f f i c e r i n v o l v e d t r a n s p o r t i n g 
a l c o h o l i c s t o and from a d e t o x i f i c a t i o n c e n t e r . Dr. Bury opined 
t h a t , a l t h o u g h i t was p o s s i b l e t h a t c l a i m a n t was exposed t o hepa-
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t i t i s o f f t h e j o b , i t was more p r o b a b l e t h a t c l a i m a n t c o n t r a c t e d 
t h e d i s e a s e i n t h e c o u r s e of h i s work. Although Dr. Bury does not 
so s t a t e , h i s o p i n i o n i s a p p a r e n t l y based on the b e l i e f t h a t t h e 
c l i e n t e l e of a d e t o x i f i c a t i o n c e n t e r a r e more l i k e l y t o be a c o n t a 
g i o u s s o u r c e of h e p a t i t i s . 

I n B a r b a r a Wasson, 34 Van N a t t a 1094 ( 1 9 8 2 ) , we d i s c u s s e d a t 
l e n g t h t h e problems t h a t can be p r e s e n t e d w i t h c l a i m s f o r 
r e l a t i v e l y u b i q u i t o u s v i r a l i n f e c t i o n s . Wasson i n v o l v e d e x p o s u r e 
" t o some v i r u s , p r o b a b l y c h i c k e n pox." 34 Van N a t t a a t 1094. Most 
of t h e same problems we d i s c u s s e d i n Wasson a r e p r e s e n t i n t h i s 
c a s e : ( 1 ) h e r e t h e r e i s no a c t u a l e v i d e n c e of at-work e x p o s u r e t o 
h e p a t i t i s v i r u s , a l t h o u g h such e x p o s u r e c o u l d be i n f e r r e d ; ( 2 ) 
h e r e , most s i g n i f i c a n t l y , t h e r e i s no e v i d e n c e ( o r even e v i d e n c e 
t h a t would s u p p o r t a r e a s o n a b l e i n f e r e n c e ) t h a t i t was any at-work 
e x p o s u r e t h a t a c t u a l l y i n f e c t e d c l a i m a n t ; and ( 3 ) the r e q u i r e m e n t 
of ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) , t h a t t h e d i s e a s e be something t h a t a worker 
i s not o r d i n a r i l y exposed to e x c e p t i n employment, has not been 
s a t i s f i e d . 

ORDER 

The l i e f e r e e ' s o r d e r d a t e d J u l y 26, 1982 i s a f f i r m e d . 

ROSE HESTKIND, D e c e a s e d WCB n/a 
Norman L . L i n d s t e d t , A t t o r n e y March 8, 1983 
Wolf, G r i f f i t h e t a l . , A t t o r n e y s O r d e r A p p r o v i n g T h i r d P a r t y 

S e t t l e m e n t 
T h i s m a t t e r i s b e f o r e t h e Board on the a p p l i c a t i o n o f t h e 

p e r s o n a l r e p r e s e n t a t i v e s of t he worker, who i s d e c e a s e d , f o r 
a p p r o v a l of a s e t t l e m e n t of a t h i r d p a r t y a c t i o n p r e s e n t l y p ending 
i n Multnomah County C i r c u i t C o u r t . ORS 656.587. P l a i n t i f f s and 
d e f e n d a n t s have a g r e e d t o s e t t l e t h e pending w r o n g f u l d e a t h a c t i o n 
f o r t h e sum of $245,000. The i n d u s t r i a l i n s u r e r r e f u s e s t o approve 
t h i s s e t t l e m e n t o f f e r , c l a i m i n g t h a t i f t h e c a s e p r o c e e d e d t o 
t r i a l , t h e j u r y ' s v e r d i c t would be l i k e l y t o ex c e e d t h e s e t t l e m e n t 
amount n e g o t i a t e d by t he p a r t i e s t o t h e t h i r d p a r t y a c t i o n . The 
amount o f t h e s e t t l e m e n t o f f e r w i l l not c o m p l e t e l y s a t i s f y t h e 
i n d u s t r i a l i n s u r e r ' s l i e n f o r c l a i m e x p e n d i t u r e s , and i t , t h e r e 
f o r e , i s w i t h h o l d i n g i t s a p p r o v a l of t he s e t t l e m e n t f o r t h i s 
r e a s o n a s w e l l . See ORS 6 5 6 . 5 8 0 ( 2 ) , 656.593. 

P l a i n t i f f s ' a t t o r n e y , by way of a f f i d a v i t , h a s s t a t e d h i s 
r e a s o n s f o r b e l i e v i n g t h a t t h e s e t t l e m e n t amount i s r e a s o n a b l e , 
b a s e d upon the f a c t s t h a t would be p r e s e n t e d t o t h e j u r y a s w e l l 
a s t h e e x i s t e n c e of a l e g a l d e f e n s e a s s e r t e d by t h e t h i r d p a r t y 
d e f e n d a n t s , which, i f w e l l - f o u n d e d , would p r e v e n t any r e c o v e r y a s 
a m a t t e r o f law. 

We, t h e r e f o r e , a r e c a l l e d upon t o attempt t o e v a l u a t e t h e 
m e r i t s of t h e l e g a l d e f e n s e , a s w e l l a s t h e c o n t i n g e n c i e s i n v o l v e d 
i n f o r e c a s t i n g a j u r y ' s v e r d i c t . We f i n d t h a t we a r e i n no b e t t e r 
p o s i t i o n t h a n t h e p a r t i e s t o t h e t h i r d p a r t y a c t i o n t o e v a l u a t e t h e 
p o s s i b l e outcome of t h i s l i t i g a t i o n . I n e x e r c i s i n g our a u t h o r i t y 
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p u r s u a n t t o ORS 656.587, we w i l l approve s e t t l e m e n t s n e g o t i a t e d 
between a c l a i m a n t / p l a i n t i f f and a t h i r d p a r t y d e f e n d a n t u n l e s s t h e 
s e t t l e m e n t amount a p p e a r s t o be g r o s s l y u n r e a s o n a b l e . 

A p p l y i n g t h a t s t a n d a r d t o t h i s c a s e , we cannot s a y t h a t t h e 
s e t t l e m e n t o f f e r of $245,000 i s g r o s s l y u n r e a s o n a b l e . T h e r e f o r e , 
we approve t h e s e t t l e m e n t o f the t h i r d p a r t y a c t i o n , t h e p r o c e e d s 
of w h i c h s h a l l be d i s t r i b u t e d p u r s u a n t t o t h e fo r m u l a s e t f o r t h i n 
ORS 6 5 6 . 5 9 3 ( 1 ) . 

ORDER 

P u r s u a n t t o ORS 656.587, t h e Board approves s e t t l e m e n t o f the 
w r o n g f u l d e a t h a c t i o n which i s the s u b j e c t o f t h i s d i s p u t e , f o r 
t h e sum o f $245,000. 

V I R G I N I A MERRILL, C l a i m a n t WCB n/a 
Weber, B a u m g a r t n e r e t a l . , A t t o r n e y s March 8, 1983 
L a n d e r h o l m , Memovich e t a l . , A t t o r n e y s O r d e r A p p r o v i n g T h i r d P a r t y 
W o l f , G r i f f i t h e t a l . , A t t o r n e y s S e t t l e m e n t 

T h i s m a t t e r i s b e f o r e t h e Board on c l a i m a n t ' s a p p l i c a t i o n 
c o n c e r n i n g a d i s p u t e o v e r t h e s e t t l e m e n t o f a t h i r d p a r t y a c t i o n . 
See ORS 656.587. C l a i m a n t and t he t h i r d p a r t y d e f e n d a n t have 
n e g o t i a t e d a s e t t l e m e n t whereby c l a i m a n t w i l l r e c e i v e $30,000 i n 
f u l l s a t i s f a c t i o n o f h e r r i g h t of a c t i o n a g a i n s t t h e t h i r d p a r t y 
d e f e n d a n t . The i n d u s t r i a l i n s u r e r r e s p o n s i b l e f o r payment of 
wo r k e r s c o m p e n s a t i o n b e n e f i t s t o c l a i m a n t r e f u s e s t o approve t h e 
s e t t l e m e n t o f f e r b e c a u s e i t w i l l not o b t a i n f u l l reimbursement and 
s a t i s f a c t i o n of i t s l i e n f o r c l a i m e x p e n d i t u r e s . The i n d u s t r i a l 
i n s u r e r m a i n t a i n s t h a t i f t h e t h i r d p a r t y l i t i g a t i o n p roceeded t o 
t r i a l , c l a i m a n t would be awarded a v e r d i c t i n e x c e s s of t h e 
o f f e r e d s e t t l e m e n t amount. The o f f e r o f s e t t l e m e n t , t h e r e f o r e , i s 
u n r e a s o n a b l e a c c o r d i n g t o t h e i n d u s t r i a l i n s u r e r , and i t w i l l not 
g r a n t i t s a p p r o v a l . 

" I n e x e r c i s i n g our a u t h o r i t y p u r s u a n t t o ORS 656.587 we W i l l 
approve s e t t l e m e n t s n e g o t i a t e d between a c l a i m a n t / p l a i n t i f f and a 
t h i r d p a r t y d e f e n d a n t u n l e s s the s e t t l e m e n t amount a p p e a r s t o be 
g r o s s l y u n r e a s o n a b l e . " Rose H e s t k i n d , 35 Van N a t t a 250 ( d e c i d e d 
t h i s d a t e ) . 

ORDER 

P u r s u a n t t o ORS 656.587, t h e Board approves s e t t l e m e n t o f t h e 
t h i r d p a r t y a c t i o n which i s t he s u b j e c t o f t h i s d i s p u t e , f o r t h e 
sum o f $30,000. The p r o c e e d s of t h i s t h i r d p a r t y a c t i o n s h a l l be 
d i s t r i b u t e d a c c o r d i n g t o t h e formu l a s e t f o r t h i n ORS 6 5 6 . 5 9 3 ( 1 ) . 
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ROBERT RODARTE, C l a i m a n t 
A l l e n , S t o r t z e t a l . , C l a i m a n t ' s . A t t o r n e y s 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 81-08894 
March 8, 1983 
O r d e r on Re v i e w 

Reviewed by Board Members B a r n e s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e McCu1lough's o r d e r which 
c o n c l u d e d t h a t c l a i m a n t was not e n t i t l e d t o a d d i t i o n a l c o m p e n s a t i o n 
f o r temporary o r permanent d i s a b i l i t y beyond what had p r e v i o u s l y 
been awarded i n a s e r i e s of D e t e r m i n a t i o n O r d e r s , t h e most r e c e n t 
of w hich i s d a t e d September 23, 1981. 

We a f f i r m and adopt the R e f e r e e ' s o r d e r w i t h t h e f o l l o w i n g 
a d d i t i o n a l comments on the i s s u e of e n t i t l e m e n t t o a d d i t i o n a l time 
l o s s . The most r e c e n t D e t e r m i n a t i o n Order t e r m i n a t e d time l o s s on 
J u l y 27, 1981 i n r e l i a n c e on a r e p o r t from Salem O r t h o p a e d i c 
C o n s u l t a n t s . C l a i m a n t a r g u e s t h a t he i s e n t i t l e d t o time l o s s t o 
November 1, 1981 based on the o p i n i o n of h i s t r e a t i n g c h i r o p r a c t o r , 
Dr. W h i t m i r e . As we s a i d i n Lavona Hatmaker, 34 Van Na t t a 950 
( 1 9 8 2 ) , a s a l e g a l m a t t e r i t TI not e s s e n t i a l t h a t the t r e a t i n g 
p h y s i c i a n d e c l a r e a c l a i m a n t m e d i c a l l y s t a t i o n a r y i n o r d e r f o r 
c l a i m c l o s u r e t o be a p p r o p r i a t e , but a s a p r a c t i c a l m a t t e r we t e n d 
t o d e f e r t o a t r e a t i n g p h y s i c i a n ' s o p i n i o n a s t o whether a c l a i m a n t 
i s m e d i c a l l y s t a t i o n a r y . N e v e r t h e l e s s , we h e r e f i n d , a s we found 
i n Hatmaker, t h a t such d e f e r e n c e i s not s u f f i c i e n t t o t i p the s c a l e 
i n c l a i m a n t ' s f a v o r . Dr. Whitmire does not s t a t e any r e a s o n s f o r 
h i s c o n c l u s i o n t h a t c l a i m a n t was not m e d i c a l l y s t a t i o n a r y u n t i l 
November 1 and does not e x p l a i n i n what way h i s t r e a t m e n t s a f t e r 
J u l y 27 were e x p e c t e d t o improve c l a i m a n t ' s c o n d i t i o n . C o n s i d e r e d 
b e s i d e t h e comprehensive r e p o r t and a n a l y s i s by Salem O r t h o p a e d i c 
C o n s u l t a n t s , we a r e not persuaded t h a t c l a i m a n t was o t h e r t h a n 
m e d i c a l l y s t a t i o n a r y a s o f J u l y 27, 1981. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 11, 1982 i s a f f i r m e d . 

TIMOTHY TREADWELL, C l a i m a n t WCB 81-00093 
M i c h a e l W i l l i a m s , C l a i m a n t ' s A t t o r n e y March 8, 1983 
D a r r e l l B e w l e y , D e f e n s e A t t o r n e y O r d e r on Remand 

On r e v i e w of t h e Board's Order d a t e d May 28, 1982, 
t h e C o u r t of A p p e a l s r e v e r s e d t h e Board's O r d e r . 

Now, t h e r e f o r e , t h e above-noted Board Order i s v a c a t e d , 
and t h i s c l a i m i s remanded t o t h e c a r r i e r f o r a c c e p t a n c e and 
payment of b e n e f i t s i n a c c o r d a n c e w i t h t h e law. 

I T I S SO ORDERED. 
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JIMMY K. LAYTON, C l a i m a n t 
E v o h l F. Mai agon, C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 82-01225 
March 10, 1983 
O r d e r on Re v i e w 

Reviewed by Board Members Barnes and F e r r i s . 

C l a i m a n t s e e k s r e v i e w of R e f e r e e Baker's o r d e r which upheld 
the S A I F C o r p o r a t i o n ' s d e n i a l of e x p l o r a t o r y s u r g e r y sought by 
c l a i m a n t to d e t e r m i n e whether h i s h e a r i n g l o s s i s r e l a t e d t o a 
compensable i n j u r y . The o n l y i s s u e i s whether the s u r g e r y i s 
compensable under ORS 656.245. We c o n c l u d e t h a t i t i s . 

The c l a i m a n t i s a 31 y e a r o l d former l o g g e r who f e l l a g a i n s t 
a l o g and i n j u r e d h i s neck i n F e b r u a r y of 1980. The c l a i m a n t began 
e x p e r i e n c i n g h e a r i n g l o s s , worse on the r i g h t , s h o r t l y a f t e r h i s 
i n j u r y . C l a i m a n t s u s p e c t s h i s h e a r i n g l o s s i s a t t r i b u t a b l e t o the 
compensable upper body i n j u r y . 

C l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Wheatley, i n i t i a l l y and 
t e n t a t i v e l y s u g g e s t e d o t o s c l e r o s i s as the e x p l a n a t i o n of c l a i m a n t ' s 
h e a r i n g l o s s . O t o s c l e r o s i s i s a c o n g e n i t a l c o n d i t i o n / d i s e a s e p r o 
c e s s t h a t i n a l l p r o b a b i l i t y c o u l d not be caused nor a g g r a v a t e d by 
c l a i m a n t ' s t r a u m a t i c i n j u r y . However, Dr. Wheatley r e q u e s t e d 
p e r m i s s i o n from SAIF to perform d i a g n o s t i c s u r g e r y t o r u l e out the 
p o s s i b i l i t y of a c o n n e c t i o n between c l a i m a n t ' s h e a r i n g l o s s and the 
i n d u s t r i a l i n j u r y . Dr. Wheatley's a s s o c i a t e , Dr. Cohen, e x p l a i n e d : 

S A I F ' s d o c t o r , Dr. Norton, f e l t t h a t the h e a r i n g l o s s c o u l d not be 
r e l a t e d t o the i n j u r y b e c a u s e c l a i m a n t ' s r e c o r d s do not mention a 
h e a r i n g l o s s u n t i l some time a f t e r the i n j u r y . 

Both the C o u r t of Appeals and the Board have c o n s i s t e n t l y 
r e c o g n i z e d t h a t ORS 656.24 5 e x t e n d s to payment f o r d i a g n o s t i c 
p r o c e d u r e s . Brooks v. D & R Timber, 55 Or App 688 (1982) ; E d i t h 
. S t e v e n s , 34 Van N a t t a 642 ( 1 9 8 2 ) ; R i c h a r d S. S h o r t , 27 Van N a t t a 
274 ( 1 9 7 9 ) ; V i v i a n Johnson, 11 Van Natta 98 ( 1 9 7 4 ) ; Howard S h i r l e y , 
9 Van N a t t a 254 ( 1 9 7 3 ) . For example, myelograms which a r e p u r e l y 
d i a g n o s t i c a r e r o u t i n e l y a u t h o r i z e d or even r e q u e s t e d and p a i d f o r 
by i n d u s t r i a l i n s u r e r s . 

The r e a l problem i n t h i s c a s e i s not whether d i a g n o s t i c p r o c e 
d u r e s a r e compensable; the r e a l problem i s when a r e d i a g n o s t i c 
p r o c e d u r e s compensable. 

Some gui d a n c e i s suggested by our p o l i c y of d e f e r r i n g to the 
t r e a t i n g p h y s i c i a n on q u e s t i o n s of the need f o r m e d i c a l t r e a t m e n t . 
L u c i n e S c h a f f e r , 33 Van N a t t a 511 ( 1 9 8 1 ) . By p a r i t y of r e a s o n i n g , 
we p r o b a b l y s h o u l d l i k e w i s e d e f e r to a t r e a t i n g p h y s i c i a n ' s j u d g 
ment about the a p p r o p r i a t e n e s s of a g i v e n d i a g n o s t i c p r o c e d u r e . 
Any d e f e r e n c e approach would c u t i n c l a i m a n t ' s f a v o r s i n c e we 
u n d e r s t a n d D r s . Wheatley and Cohen to be s a y i n g t h a t they r e g a r d 
e x p l o r a t o r y s u r g e r y to be a p p r o p r i a t e . 

"Audiometry s u g g e s t s a c o n d u c t i v e h e a r i n g 
l o s s which i s b i l a t e r a l but worse on the 
r i g h t s i d e . I t i s u n l i k e l y t h a t a 
s l o w l y - p r o g r e s s i v e h e a r i n g l o s s would 
r e s u l t from h i s i n j u r y ; however, the o n l y 
way to d e f i n i t i v e l y e s t a b l i s h the d i a g n o s i s 
i s a t s u r g e r y . " 
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I n t h i s c a s e , however, we c o n c l u d e we need not c o n s i d e r the 
o u t e r l i m i t s of the r e s p o n s i b i l i t y of i n d u s t r i a l i n s u r e r s f o r 
d i a g n o s t i c p r o c e d u r e s because here S A I F concedes t h a t "when a 
p h y s i c i a n s u s p e c t s a r e l a t e d c o n d i t i o n , d i a g n o s t i c p r o c e d u r e s a r e 
the [ i n s u r e r ' s ] r e s p o n s i b i l i t y " but arg u e s "when an u n r e l a t e d con
d i t i o n a p p e a r s one y e a r a f t e r the a c c i d e n t , payment f o r e x p l o r a t o r y 
o p e r a t i o n i s not compensable." The f l a w , as we see i t , i s t h a t the 
r e c o r d does not e s t a b l i s h t h a t c l a i m a n t ' s h e a r i n g l o s s i s "an 
u n r e l a t e d c o n d i t i o n . " I t may be u n r e l a t e d . I f we had to a s s e s s 
p r o b a b i l i t i e s , i t i s . p r o b a b l y u n r e l a t e d . But c l a i m a n t ' s d o c t o r s 
a l s o r e c o g n i z e a p o s s i b i l i t y -- a t l e a s t i m p l i c i t , i f not e x p l i c i t , 
i n t h e i r r e q u e s t f o r a u t h o r i z a t i o n f o r s u r g e r y -- t h a t t h e r e may 
be some r e l a t i o n s h i p between c l a i m a n t ' s i n d u s t r i a l a c c i d e n t , which 
i n v o l v e d upper body trauma, and h i s subsequent h e a r i n g l o s s . 

On t h i s r e c o r d , and as the c a s e has been argued, we c o n c l u d e 
t h a t c l a i m a n t i s e n t i t l e d to the s u r g e r y i n q u e s t i o n . 

ORDER 

The R e f e r e e ' s o r d e r dated August 10, 1982 i s r e v e r s e d . The 
S A I F C o r p o r a t i o n i s o r d e r e d to pay f o r the d i a g n o s t i c s u r g e r y 
proposed by Dr. Wheatley. C l a i m a n t ' s a t t o r n e y i s awarded $900 as 
a r e a s o n a b l e a t t o r n e y ' s f e e f o r s e r v i c e s a t h e a r i n g and on Board 
r e v i e w i n p r e v a i l i n g on t h i s d e n i a l of m e d i c a l s e r v i c e s , p a y a b l e 
by the S A I F C o r p o r a t i o n . 

WALTER P. KOTILA, C l a i m a n t WCB 81-02492 
P a r k s , Montague e t a l . , C l a i m a n t ' s A t t o r n e y s March 10, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members Barnes and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e James' o r d e r which 
awarded him 90% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r h i s 
abdominal c o n d i t i o n . C l a i m a n t a r g u e s he i s p e r m a n e n t l y and t o t a l l y 
d i s a b l e d . We a g r e e and modify the R e f e r e e ' s o r d e r a c c o r d i n g l y . 

C l a i m a n t s u s t a i n e d a noncompensable abdominal gunshot wound i n 
the mid-1960's. S u r g e r y was performed a t t h a t t i m e . F o l l o w i n g h i s 
r e c o v e r y , c l a i m a n t had few abdominal problems u n t i l 1976. 

I n 1976, i n the c o u r s e of h i s work as an o p e r a t i o n a l e n g i n e e r 
f o r t h e P o r t l a n d Water Bureau, c l a i m a n t p i c k e d up a m e t e r i n g d e v i c e 
which he ex p e c t e d t o weigh about e i g h t pounds; i n s t e a d , i t was a 
s p e c i a l d e v i c e t h a t weighed about e i g h t y pounds. When he l i f t e d 
i t , c l a i m a n t e x p e r i e n c e d a t e a r i n g s e n s a t i o n and then s e v e r e 
abdominal p a i n . Immediate m e d i c a l t r e a t m e n t r e s u l t e d i n the con
c l u s i o n t h a t some w i r e s u t u r e s l e f t i n c l a i m a n t ' s abdominal w a l l a t 
the time of the gunshot-wound.surgery had t o r n . The w i r e s u t u r e 
m a t e r i a l was then s u r g i c a l l y removed and the f i s t u l a which had 
de v e l o p e d was d r a i n e d . S i n c e 1976 c l a i m a n t h a s undergone s e v e r a l 
a d d i t i o n a l abdominal s u r g e r i e s t o d r a i n f i s t u l a s and t o remove 
bowel o b s t r u c t i o n s — a l l b e i n g consequences of c l a i m a n t ' s 1976 
i n d u s t r i a l abdominal i n j u r y . 
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Dr. M c F a r l a n e has been the c l a i m a n t ' s t r e a t i n g p h y s i c i a n 
d u r i n g the c o u r s e of h i s abdominal problems. Dr. M c F a r l a n e h a s 
c o n c l u d e d t h a t the c l a i m a n t i s p r e c l u d e d by h i s abdominal problems 
from doi n g any: 

"heavy p h y s i c a l l a b o r . . . t h a t r e q u i r e s 
p e r s i s t e n t use of the abdominal w a l l 
m u s c u l a t u r e . I t h i n k t h a t the s t a b i l i t y or 
s t r e n g t h of h i s abdominal w a l l i s such t h a t 
he c o u l d not t o l e r a t e t h a t w i t h o u t s e v e r e 
symptoms of p a i n . " 

Dr. L i p s h u t z , a g a s t r o e n t e r o l o g i s t , s t a t e d : 

"Regarding f u n c t i o n a l l i m i t a t i o n s , 1 f e e l 
t h i s man i s unable to perform t a s k s which 
r e s u l t i n i n c r e a s e d i n t r a - a b d o m i n a l 
p r e s s u r e such a s l i f t i n g or even s i g n i f i c a n t 
a m b u l a t i o n . I f he were r e q u i r e d t o c a r r y 
l i g h t p ackages from s t a t i o n to s t a t i o n i n a 
g i v e n b u i l d i n g , I t h i n k he would s t i l l have 
t r o u b l e w i t h abdominal d i s c o m f o r t . " 

Dr. Goldman, a n o t h e r g a s t r o e n t e r o l o g i s t , o p i n e d : 

" I do f e e l t h a t he i s d i s a b l e d a s a r e s u l t 
of h i s m u l t i p l e i n f e c t i o n s of the abdominal 
w a l l . . . I do f e e l t h a t he c o u l d do 
s e d e n t a r y work a t the p r e s e n t time which 
would i n v o l v e no l i f t i n g . " 

C l a i m a n t ' s s o l e argument i s t h a t he i s permanently and t o t a l l y 
d i s a b l e d based on a c o m b i n a t i o n of m e d i c a l and s o c i a l / v o c a t i o n a l 
f a c t o r s . We d i s a g r e e w i t h t h a t s p e c i f i c argument. Although c l a i m 
a n t ' s age (61) t e n d s t o i n c r e a s e h i s l o s s of wage e a r n i n g c a p a c i t y , 
a l l of the o t h e r s o c i a l / v o c a t i o n a l f a c t o r s a r e n e u t r a l or c u t the 
o t h e r way. C l a i m a n t has a t l e a s t a v e r a g e e d u c a t i o n or above 
a v e r a g e e d u c a t i o n , depending on the weight to be a t t a c h e d t o 
s p e c i a l i z e d c o l l e g e t r a i n i n g . C l a i m a n t i s o b v i o u s l y e x t r e m e l y 
i n t e l l i g e n t . C l a i m a n t has cons i dor a b l e v o c a t i o n a l oxpori o n r c that 
would l i k e l y be t r a n s f e r a b l e to r e l a t i v e l y s e d e n t a r y s u p e r v i s o r y / 
a d m i n i s t r a t i v e p o s i t i o n s , and some a v o c a t i o n a l e x p e r i e n c e a l o n g 
t h e s e l i n e s . 

A l t h o u g h the c a s e has not been argued p r e c i s e l y t h i s way, we 
f i n d c l a i m a n t p e r m a n e n t l y t o t a l l y d i s a b l e d on the m e d i c a l e v i d e n c e 
a l o n e . We a r e p a r t i c u l a r l y i m p r e s s e d i n t h i s c a s e by the m e d i c a l 
e v i d e n c e which i n d i c a t e s t h a t c l a i m a n t c o u l d r e i n j u r e h i s abdomen 
by doi n g almost a n y t h i n g , i n c l u d i n g c a r r y i n g l i g h t p a c kages or even 
w a l k i n g . Indeed, s e v e r a l of the o p e r a t i o n s t h a t have been p e r 
formed s i n c e 1976 have been n e c e s s i t a t e d by v e r y modest a c t i v i t y o r 
even no a p p a r e n t a c t i v i t y . We do not mean to imply t h a t any chance 
o f r e i n j u r y means t h a t a c l a i m a n t i s . p r e c l u d e d from r e g u l a r work; 
but i n the somewhat u n u s u a l c i r c u m s t a n c e s of t h i s c a s e , the c o n c l u 
s i o n we draw from the e v i d e n c e i s t h a t t h e r e i s a h i g h p r o b a b i l i t y 
t h a t c l a i m a n t w i l l s e r i o u s l y r e i n j u r e h i s abdominal a r e a i f he were 
t o attempt t o r e t u r n t o even the l i g h t e s t forms of work. 
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The u n l i k e l i h o o d of the c l a i m a n t b e i n g a b l e t o r e t u r n t o work 
w i t h o u t r e i n j u r y i s borne out by the problems he has had i n com
p l e t i n g a v o c a t i o n a l r e h a b i l i t a t i o n program. C l a i m a n t was e n r o l l e d 
i n v o c a t i o n a l r e h a b i l i t a t i o n " " programs i n 1978, 1979 and 1981. I n 
each i n s t a n c e , he was t e r m i n a t e d from the programs b e c a u s e h i s 
m e d i c a l c o n d i t i o n became so s e v e r e as to p r e c l u d e c o m p l e t i o n of the 
programs. There i s no i n d i c a t i o n , however, t h a t the c l a i m a n t was 
r e s i s t i n g v o c a t i o n a l a s s i s t a n c e or was u n c o o p e r a t i v e i n any way. 
The v o c a t i o n a l c o u n s e l o r s c o n s i d e r e d h i s problems r e a l and b e l i e v e d 
t h a t he a c t u a l l y wanted t o r e t u r n to work. C l a i m a n t might be a b l e 
t o work a t a v e r y s e d e n t a r y s u p e r v i s o r y / a d m i n i s t r a t i v e o c c u p a t i o n 
f o r a s h o r t time; however, any r e t u r n to work would p r o b a b l y be a s 
s h o r t - l i v e d as c l a i m a n t ' s r e p e a t e d a t t e m p t s t o o b t a i n v o c a t i o n a l 
a s s i s t a n c e . 

We c o n c l u d e t h a t the c l a i m a n t has proven by a p r e p o n d e r a n c e 
of the e v i d e n c e t h a t he i s p e r m a n e n t l y and t o t a l l y d i s a b l e d a s of 
March 16, 1982. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 22, 1982 i s r e v e r s e d . The 
c l a i m a n t i s awarded permanent t o t a l d i s a b i l i t y e f f e c t i v e March 16, 
1982. T h i s i s i n l i e u of a l l p r i o r awards, and. the SAIF C o r p o r a 
t i o n may s e t o f f compensation p a i d p u r s u a n t t o the R e f e r e e ' s o r d e r 
a g a i n s t the award g r a n t e d by t h i s o r d e r . I n l i e u of the a t t o r n e y ' s 
f e e s g r a n t e d by the R e f e r e e ' s o r d e r , c l a i m a n t ' s a t t o r n e y i s a l l o w e d 
an a t t o r n e y ' s f e e s of 25% of the compensation g r a n t e d by t h i s 
o r d e r , not t o exceed $3,000. 

******************* 

JAY STOREY, Claimant WCB 81-09441 
Olson, H i t t l e et a l . , Claimant's Attorneys March 10, 1983 
SAIF Corp Legal,.Defense Attorney Order on Review 
Reviewed by Board Members F e r r i s and B a r n e s . 

C l a i m a n t r e q u e s t s r e v i e w , and the SAIF C o r p o r a t i o n c r o s s -
r e q u e s t s r e v i e w , of R e f e r e e B a k e r ' s o r d e r which awarded c l a i m a n t 
c o m p e n s a t i o n f o r a 50% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y , 
an a d d i t i o n a l 20% s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r a 
t o t a l s c h e d u l e d award of 80% f o r l o s s of c l a i m a n t ' s r i g h t l e g , 
imposed a p e n a l t y and a s s o c i a t e d a t t o r n e y ' s f e e f o r u n r e a s o n a b l e 
d e l a y and awarded c l a i m a n t ' s a t t o r n e y a r e a s o n a b l e a t t o r n e y ' s f e e 
p a y a b l e out of c l a i m a n t ' s i n c r e a s e d award of compensation. 
C l a i m a n t c o n t e n d s he i s p e r m a n e n t l y and t o t a l l y d i s a b l e d a s a 
r e s u l t of h i s November 7, 1972 i n d u s t r i a l i n j u r y . S A I F m a i n t a i n s 
t h a t t h e R e f e r e e ' s award of u n s c h e d u l e d permanent d i s a b i l i t y i s 
e r r o r , b a s e d upon the s t a n d a r d s s e t f o r t h i n Woodman v. 
G e o r g j a - P a c i f i c Corp., 289 Or 551 ( 1 9 8 0 ) . 

As t o S A I F ' s c o n t e n t i o n t h a t -claimant has f a i l e d t o s a t i s f y 
h i s burden of p r o v i n g the c o m p e n s a b i l i t y of h i s low back 
d i s a b i l i t y ; a s a consequence of h i s a n k l e / f o o t i n j u r y , we f i n d 
t h a t t h e r e c o r d s u p p o r t s the R e f e r e e ' s c o n c l u s i o n t h a t c l a i m a n t ' s 
low back d i s a b i l i t y h a s been m a t e r i a l l y c a u s e d by h i s s e v e r e 
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a n k l e / f o o t i n j u r y . F u r t h e r m o r e , a l t h o u g h the R e f e r e e d i d not 
couch h i s f i n d i n g i n terms of the Supreme C o u r t ' s h o l d i n g i n 
Woodman, we a r e s a t i s f i e d t h a t c l a i m a n t ' s low back d i s a b i l i t y i s 
an independent d i s a b i l i t y , t h a t i t i s a se c o n d a r y consequence o f 
t h e s e q u e l a e o f h i s a n k l e / f o o t i n j u r y which, a l t h o u g h common, i s 
not so i n t r i n s i c t o the a n k l e / f o o t i n j u r y t h a t i t s f a i l u r e t o 
f o l l o w would be "anomalous and s u r p r i s i n g . " Woodman, s u p r a , 289 
Or a t 558. See a l s o Donald Woodman, 34 Van N a t t a 178 ( 1 9 8 2 ) . 

I n a r g u i n g t h a t the R e f e r e e e r r e d by f a i l i n g t o award him 
permanent t o t a l d i s a b i l i t y s t a t u s , c l a i m a n t r e l i e s i n p a r t on t h e 
R e f e r e e ' s r e f e r e n c e t o c l a i m a n t ' s need f o r j o b placement 
a s s i s t a n c e and p o s s i b l y r e t r a i n i n g , a s v i o l a t i n g the r u l e t h a t 
d i s a b i l i t y i s de t e r m i n e d based upon the. c i r c u m s t a n c e s e x i s t i n g a t 
th e time of the d e c i s i o n , a s opposed t o a s p e c u l a t i v e f u t u r e 
change i n employment s t a t u s . Gettman v. SAIF, 289 Or 609, 614 
( 1 9 8 0 ) . We do not f i n d t h e R e f e r e e ' s o b s e r v a t i o n as b e i n g 
v i o l a t i v e of the p r i n c i p l e announced i n Gettman, and we a g r e e w i t h 
h i s d e t e r m i n a t i o n t h a t c l a i m a n t has not e s t a b l i s h e d by a 
pr e p o n d e r a n c e of t he e v i d e n c e t h a t he i s p r e s e n t l y p r e c l u d e d from 
o b t a i n i n g and r e g u l a r l y p e r f o r m i n g a g a i n f u l o c c u p a t i o n s u i t a b l e 
t o h i s p h y s i c a l l i m i t a t i o n s . A d m i t t e d l y , t h e d i s a b i l i t y 
a t t r i b u t a b l e t o c l a i m a n t ' s i n d u s t r i a l i n j u r y i s s u b s t a n t i a l ; and 
we, t h e r e f o r e , a f f i r m the R e f e r e e ' s awards of s c h e d u l e d and 
un s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . 

The R e f e r e e ' s o r d e r s d a t e d Juno 18, 1982 and June 24, 1982 
a r e a f f i r m e d . 

Reviewed by Board Members Barnes and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e B a k e r ' s o r d e r which upheld 
the S A I F C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s c l a i m f o r m e d i c a l 
s e r v i c e s and which r e f u s e d t o award c l a i m a n t a p e n a l t y f o r S A I F ' s 
a l l e g e d u n r e a s o n a b l e r e s i s t a n c e t o payment of compensation. We 
ag r e e w i t h the r e s u l t r e a d i e d by the R e f e r e e but d i s a g r e e w i t h h i s 
r e a s o n i n g . 

C l a i m a n t s u f f e r e d a compensable low back i n j u r y i n 1978. A 
D e t e r m i n a t i o n Order dat e d December 11, 1978 awarded c l a i m a n t time 
l o s s b u t no permanent d i s a b i l i t y . C l a i m a n t ' s low back symptoms 
r e c u r r e d i n August 1981 w h i l e he was bending over o f f the j o b . He 
went t o see h i s c h i r o p r a c t o r , Dr. Moore, who s u b m i t t e d h i s b i l l t o 
S A I F . S A I F s e n t Dr. Moore a l o i t e r i n f o r m i n g him t h a t i t would not 
pay t h e b i l l . S A I F n e v e r informed t h e c l a i m a n t t h a t i t was d e n y i n g 
payment of Dr. Moore's b i l l . 

The R e f e r e e c o n c l u d e d t h a t S A I F was not l i a b l e f o r p e n a l t i e s 
and a t t o r n e y f e e s f o r f a i l i n g t o i s s u e a d e n i a l t o t h e c l a i m a n t 
b e c a u s e "the c l a i m a n t was not m a t e r i a l l y p r e j u d i c e d t h e r e b y . " The 

ORDER 

JACK BENSON, C l a i m a n t 
A l l e n & V i c k , C l a i m a n t ' s A t t o r n e y s 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 81-10167 
March 11, 1983 
O r d e r on Re v i e w 
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R e f e r e e ' s r e a s o n i n g i s c o n t r a r y t o our subsequent d e q i s i o n i n B i l l y 
J . Eubanks, WCB Case No. 81-0746.5, 35 Van N a t t a 131 ( F e b r u a r y 3, 
19,8 3) , i n which we s a i d t h a t the a p p r o p r i a t e r e s p o n s e s t o b i l l s f o r 
r e n d e r e d m e d i c a l s e r v i c e s a r e e i t h e r t o pay the b i l l s or i s s u e a 
d e n i a l t o the m e d i c a l p r o v i d e r and the c l a i m a n t . S A I F 1 s f a i l u r e t o 
n o t i f y t h e c l a i m a n t of i t s d e n i a l would s u b j e c t i t t o p e n a l t i e s i f 
t h e r e were any compensation "then due" the c l a i m a n t . . 

U n f o r t u n a t e l y , S A I F cannot be a s s e s s e d a p e n a l t y i n t h i s 
i n s t a n c e b e c a u s e we a g r e e w i t h the R e f e r e e t h a t the. c l a i m a n t has 
f a i l e d t o s u s t a i n h i s burden of p r o v i n g t h a t the 1978 compensable 
i n j u r y was a m a t e r i a l c a u s e of the c o n d i t i o n f o r which he was 
t r e a t e d by Dr. Moore i n 1981. C o n s e q u e n t l y , S A I F i s not l i a b l e f o r 

p a y i n g Dr. Moore's m e d i c a l b i l l s b e c a u s e no compensation i s "then 
due" and t h e r e i s no amount upon which t o a s s e s s a p e n a l t y . See 
Gary L . C l a r k , WCB Case Nos. 80-04402 and 80-04403, .35 Van 
N a t t a 117 ( F e b r u a r y 3, 1 9 8 3 ) . 

ORDER 

The R e f e r e e ' s o r d e r dated May 14, 1982 i s a f f i r m e d . 

DANIEL K. BE V I E R , C l a i m a n t WCB 81-07645 
Hoffman, M o r r i s e t a l C l a i m a n t ' s A t t o r n e y s March 11, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 
Reviewed by Board Members F e r r i s and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w and c l a i m a n t c r o s s -
r e q u e s t s r e v i e w of R e f e r e e Q u i l l i n a n ' s o r d e r which a f f i r m e d S A I F ' s 
d e n i a l of c l a i m a n t ' s c l a i m f o r a g a s t r o i n t e s t i n a l c o n d i t i o n and 
awarded 10% u n s c h e d u l e d permanent d i s a b i l i t y a r i s i n g from c l a i m 
a n t ' s low back i n j u r y . 

The i s s u e s a r e c o m p e n s a b i l i t y of the g a s t r o i n t e s t i n a l c o n d i 
t i o n and e x t e n t of permanent d i s a b i l i t y . We a f f i r m w i t h r e s p e c t t o 
t h e g a s t r o i n t e s t i n a l c o n d i t i o n but r e v e r s e the award of d i s a b i l i t y . 
E x c e p t a s i n c o n s i s t e n t w i t h our f i n d i n g s h e r e i n , we adopt .the 
R e f e r e e ' s f i n d i n g s of f a c t . 

I n b r i e f , the f a c t s a r e t h a t c l a i m a n t was i n j u r e d when he f e l l 
a p p r o x i m a t e l y 20 f e e t w h i l e working a s a c l i m b e r f o r a l o g g i n g con
c e r n . He s u f f e r e d a m u s c u l o l i g a m e n t o u s s t r a i n , c o n t u s i o n s and pos
s i b l y a b r u i s e d s p l e e n . About s i x months a f t e r the f a l l , c l a i m a n t 
began e x p e r i e n c i n g g a s t r o i n t e s t i n a l d i f f i c u l t i e s . C l a i m a n t ' s 
t r e a t i n g p h y s i c i a n , a c h i r o p r a c t i c p h y s i c i a n who u t i l i z e s n a t u r o 
p a t h i c t r e a t m e n t m o d a l i t i e s , came to b e l i e v e t h a t t he g a s t r o i n t e s 
t i n a l d i f f i c u l t i e s were c a u s a l l y r e l a t e d t o the f a l l . . The 
i n s u r e r ' s e x amining p h y s i c i a n , a p h y s i c i a n s p e c i a l i z i n g i n 
g a s t r o i n t e s t i n a l d i s o r d e r s , opined t h a t c l a i m a n t had a p r e e x i s t i n g 
i r r i t a b l e bowel syndrome t h a t had not been a f f e c t e d i n any way by 
the f a l l . 

C l a i m a n t m i s s e d one week of work i m m e d i a t e l y fol.lowing t h e 
i n j u r y but none t h e r e a f t e r . A p p r o x i m a t e l y two months p r i o r t o the 
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h e a r i n g , c l a i m a n t began working as a c u t t e r which i s . more s t r e n u o u s 
work p h y s i c a l l y than working a s a c l i m b e r . 

With r e s p e c t t o permanent d i s a b i l i t y a r i s i n g from the low back 
i n j u r y , t h e r e i s no m e d i c a l v e r i f i c a t i o n of permanent impairment. 
Based on c l a i m a n t ' s t e s t i m o n y , the R e f e r e e made the f o l l o w i n g f i n d 
i n g s o f f a c t , w i t h which we a g r e e , c o n c e r n i n g r e s i d u a , ! i m p a i r m e n t : 

" C l a i m a n t ' s p r e s e n t problems i n c l u d e 
s t i f f n e s s i n h i s low back, p a i n r a d i a t i n g 
from the h i p down the back of h i s l e g s , , 
p a i n when p i c k i n g up heavy o b j e c t s , and 
p a i n when jumping or f a i l i n g . . . . C l a i m a n t • 
a l s o e x p e r i e n c e s problems s l e e p i n g , and 
wakes up o c c a s i o n a l l y a t n i g h t . He has 
problems g e t t i n g i n and out of bed or 
moving h i s back a f t e r i t h as c o o l e d o f f 
a f t e r a p e r i o d of s t r e n u o u s work. C l a i m a n t 
i s c a r e f u l i n h i s movements and a v o i d s 
jumping or o t h e r a c t i v i t i e s which c a u s e a 
'shock' t o h i s s p i n e . He i s c a r e f u l i n 
w a l k i n g . " . 

With r e s p e c t to the g a s t r o i n t e s t i n a l condition,,, we a r e 
s a t i s f i e d t h a t c l a i m a n t ' s c o n d i t i o n e i t h e r s i g n i f i c a n t l y worsened 
( i f he had a p r e e x i s t i n g d i s o r d e r ) or i s a new c o n d i t i o n which has 
d e v e l o p e d s i n c e the June, 1900 fa 1 I . We a r e a l s o s a t i s f i e d t h a t 
t h e c o n d i t i o n when i t i s a c t i v e c a u s e s p a i n i n c l a i m a n t ' s low back 
b e c a u s e o f the p r e s s u r e i t c r e a t e s . However, we a r e not p e r s u a d e d 
by c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r ' s e x p l a n a t i o n a s to how the 
f a l l c o u l d have worsened or caused the c o n d i t i o n , p a r t i c u l a r l y i n 
l i g h t of the examining p h y s i c i a n ' s c o n t r a r y o p i n i o n . We a g r e e w i t h 
the R e f e r e e t h a t c l a i m a n t h a s f a i l e d t o prove t h a t t h i s c o n d i t i o n 
i s a compensable consequence of h i s o c c u p a t i o n a l i n j u r y . 

With r e s p e c t t o the e x t e n t of permanent d i s a b i l i t y , i n the 
a b s e n c e of m e d i c a l e v i d e n c e i n d i c a t i n g t h a t c l a i m a n t h a s s u s t a i n e d 
some r e s i d u a l impairment from the i n j u r y , and c o n s i d e r i n g t h a t 
c l a i m a n t h a s r e t u r n e d t o a p h y s i c a l l y more s t r e n u o u s j o b a t a 
h i g h e r r a t e of pay, we do not t h i n k an award of permanent 
d i s a b i l i t y c a n be j u s t i f i e d . A c c o r d i n g l y , we r e v e r s e t h a t p o r t i o n 
of t h e R e f e r e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 7, 1982 i s r e v e r s e d i n p a r t . 
Those p o r t i o n s awarding permanent d i s a b i l i t y and an a s s o c i a t e d 
a t t o r n e y ' s f e e a r e r e v e r s e d . The remainder of the R e f e r e e ' s o r d e r 
i s a f f i r m e d . 
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W.A. CHISHOLM, C l a i m a n t WCB 80-06975 
C o t t l e & Howser, C l a i m a n t ' s A t t o r n e y s March 11, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 
Reviewed by Board Members Barnes and L e w i s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e Mongrain's 
o r d e r which s e t a s i d e i t s d e n i a l of c l a i m a n t ' s i n j u r y c l a i m f o r a 
r u p t u r e d k i d n e y . The i s s u e i s c o m p e n s a b i l i t y . 

C l a i m a n t was born w i t h o u t a l e f t k i d n e y and h i s s i n g l e r i g h t 
k i d n e y i s e n l a r g e d and p r o b a b l y p o l y c y s t i c . We do not u n d e r s t a n d 
c l a i m a n t t o contend t h a t S A I F i s r e s p o n s i b l e f o r any of h i s p r e 
e x i s t i n g k i d n e y c o n d i t i o n s . R a t h e r , t h i s c l a i m i n v o l v e s a s p e c i f i c 
at-work i n c i d e n t on June 30, 1980 when c l a i m a n t l e a n e d over the 
edge of a c o n c r e t e box w i t h h i s abdomen p r e s s e d a g a i n s t t h e s i d e 
of t h e box, f e l t an immediate upper r i g h t abdominal p a i n and was 
d i a g n o s e d a few days l a t e r a s h a v i n g r u p t u r e d h i s r i g h t k i d n e y . 

S A I F a r g u e s t h a t t h e c l a i m a n t has f a i l e d t o prove t h a t h i s 
r i g h t k i d n e y c o n d i t i o n r e s u l t e d from an i n d u s t r i a l i n j u r y , and t h a t 
c l a i m a n t w i l l e v e n t u a l l y s u f f e r r e n a l f a i l u r e whether he s u f f e r e d 
a w o r k - r e l a t e d i n j u r y or n o t . SAIF a l s o makes an argument whi c h 
b a s i c a l l y goes t o t he i s s u e of c l a i m a n t ' s c r e d i b i l i t y . 

A l t h ough t h e m e d i c a l e v i d e n c e does i n d i c a t e that, c l a i m a n t w i l l 
p r o b a b l y s u f f e r e v e n t u a l r e n a l f a i l u r e and t h a t t h e p o s s i b i l i t y o f 
r e n a l f a i l u r e i s not g r e a t e r b e c a u s e of the June 30, 1900 k i d n e y 
r u p t u r e , we f a i l t o see what r e l e v a n c e t h a t h a s t o the compen
s a b i l i t y of t h i s r a t h e r s t r a i g h t f o r w a r d t r a u m a t i c i n j u r y c l a i m . We 
a r e c o n v i n c e d by the e v i d e n c e t h a t S A I F i s r e s p o n s i b l e f o r whatever 
damage was c a u s e d by. the June 30, 1980 i n c i d e n t . 

R e g a r d i n g c l a i m a n t ' s c r e d i b i l i t y , t h e R e f e r e e found c l a i m a n t 
t o be a " v e r y i m p r e s s i v e " and " e x t r e m e l y c r e d i b l e " w i t n e s s . We 
f i n d n o t h i n g i n the r e c o r d t h a t r a i s e s any doubt i n our mind about 
the R e f e r e e ' s c o n c l u s i o n s . 

ORDER 

The R e f e r e e ' s o r d e r dated June 8, 1982 i s a f f i c m e d . C l a i m 
a n t ' s a t t o r n e y i s awarded an a t t o r n e y ' s f e e of $475 f o r s e r v i c e s 
r e n d e r e d on Board r e v i e w , p a y a b l e by the S A I F C o r p o r a t i o n . 

* * * * * * * * * * * * * * * * 

ANTHONY J . DUMAN, C l a i m a n t WCB 81-02571 
G a t t i & G a t t i , C l a i m a n t ' s A t t o r n e y s March 11, 1983 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members Barn e s and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w , and c l a i m a n t 
c r o s s - r e q u e s t s r e v i e w , of t h o s e p o r t i o n s of R e f e r e e Seymour's o r d e r 
g r a n t i n g c l a i m a n t compensation f o r 20% u n s c h e d u l e d permanent p a r 
t i a l d i s a b i l i t y and o v e r t u r n i n g S A l F ' s d e n i a l of r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s c o n t i n u i n g c h i r o p r a c t i c c a r e . SAIF c o n t e n d s t h a t c l o i m -
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a n t i s e n t i t l e d t o no award f o r permanent d i s a b i l i t y and t h a t i t s 
d e n i a l s h o u l d be r e i n s t a t e d . C l a i m a n t m a i n t a i n s t h a t the R e f e r e e ' s 
award of permanent d i s a b i l i t y i s i n a d e q u a t e . 

The Board a f f i r m s and adopts the o r d e r of the R e f e r e e , w i t h 
one e x c e p t i o n . We have p r e v i o u s l y s t a t e d t h a t , i n a p p r o p r i a t e 
c a s e s , o r t h o p e d i c surgeons a r e q u a l i f i e d t o e x p r e s s an o p i n i o n 
c o n c e r n i n g t h e need f o r c h i r o p r a c t i c c a r e , and t h a t t h e o p i n i o n o f 
the o r t h o p e d i c p h y s i c i a n c o u l d , i n an a p p r o p r i a t e c a s e , be found 
more p e r s u a s i v e on t h a t i s s u e . Madonna Duman, 34 Van N a t t a 1642, 
1644-1645 ( 1 9 8 2 ) . We, t h e r e f o r e , do not a g r e e w i t h the R e f e r e e ' s 
p o s s i b l e i m p l i c a t i o n t o the c o n t r a r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 10, 1982 i s a f f i r m e d . C l a i m 
a n t ' s a t t o r n e y i s awarded i>500 a s a r e a s o n a b l e a t t o r n e y ' s f e e on 
Board r e v i e w , p a y a b l e by-the SAIF C o r p o r a t i o n . 

MATTHEW J . SAMPSON, C l a i m a n t WCB 81-08496 
C a s h P e r r i n e , C l a i m a n t ' s A t t o r n e y March 11, 1983 
James L a r s o n , D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 
The Board i s s u e d i t s Order on Review h e r e i n on F e b r u a r y 22, 

1983. C l a i m a n t has r e q u e s t e d t h a t we r e c o n s i d e r t h a t o r d e r , and 
on r e c o n s i d e r a t i o n we modify our Order on Review. 

T h i s c a s e , i n p a r t , i n v o l v e s the c o m p e n s a b i l i t y of c l a i m a n t ' s 
neck and l e f t knee c o n d i t i o n s , which a l l e g e d l y a r i s e out of one of 
h i s two compensable i n j u r i e s which o c c u r r e d i n August and November 
of 1979. I n our Order on Review we su g g e s t e d t h a t , by v i r t u e of 
an e a r l i e r h e a r i n g b e f o r e a R e f e r e e i n which t h a t R e f e r e e r e f u s e d 
to award c l a i m a n t compensation f o r any permanent d i s a b i l i t y a s a 
r e s u l t of the August i n j u r y , c l a i m a n t was f o r e c l o s e d from making-a 
c l a i m f o r compensation f o r h i s knee and neck c o n d i t i o n s i n the 
c u r r e n t p r o c e e d i n g . S p e c i f i c a l l y , page 2 of our o r d e r s t a t e s the 
f o l l o w i n g : 

" C l a i m a n t a r g u e s t h a t the two c l a i m s have 
been combined. We d i s a g r e e . The August, 
1979 c l a i m was c l o s e d b y the D e t e r m i n a t i o n 
Order of November 5, 1979. R e f e r e e Danner 
a f f i r m e d t h a t D e t e r m i n a t i o n Order i n t he 
p r i o r p r o c e e d i n g . No a p p e a l was t a k e n from 
t h a t o r d e r . Under t h e s e c i r c u m s t a n c e s , 
c l a i m a n t cannot now argue t h a t he i s 
e n t i t l e d to compensation f o r h i s knee and 
neck c o n d i t i o n s based on the August, 1979 
c l a i m . " 

On r e c o n s i d e r a t i o n , we f i n d t h a t a n a l y s i s t o be i n c o r r e c t . 
We, t h e r e f o r e , modify our o r d e r t o d e l e t e the above p a s s a g e . 

We adhere to our c o n c l u s i o n , however, t h a t c l a i m a n t h a s 
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f a i l e d t o adduce s u f f i c i e n t m e d i c a l e v i d e n c e t o s a t i s f y h i s burden 
of p r o v i n g t h a t h i s l e f t knee and neck c o n d i t i o n s a r e compensable 
as c onsequences of h i s November 1979 i n j u r y ; and we f u r t h e r f i n d 
t h a t t h e r e i s i n s u f f i c i e n t e v i d e n c e to c a u s a l l y r e l a t e t h e s e 
c o n d i t i o n s t o c l a i m a n t ' s e a r l i e r a c c i d e n t a l i n j u r y i-n August 1 9 7 9 . 

ORDER 

On r e c o n s i d e r a t i o n of our Order on Review da toil F e b r u a r y 22, 
1 9 8 3 , we modify our o r d e r as s e t f o r t h above. E x c e p t a s m o d i f i e d , 
we adhere t o our former o r d e r . 

************* 

HAROLD WALDRIP, C l a i m a n t WCB 81-09007 
P e t e r s o n & P e t e r s o n , C l a i m a n t ' s A t t o r n e y s March 11, 1983 
Roger W a r r e n , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members Ba r n e s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Leahy's ord.er which 
a f f i r m e d the D e t e r m i n a t i o n Order dated September 2 4 , 1 9 8 1 . T h a t 
D e t e r m i n a t i o n Order l e f t i n t a c t p r i o r awards t h a t t o t a l 2 6 5 ° f o r 
8 0 % u n s c h e d u l e d permanent d i s a b i l i t y . C l a i m a n t contends t h a t he 
i s p e r m a n e n t l y and t o t a l l y d i s a b l e d . 

We a f f i r m and adopt the R e f e r e e ' s o r d e r w i t h the f o l l o w i n g 
a d d i t i o n a l comments. We s h a r e the R e f e r e e ' s c o n f u s i o n about the 
b a s i s upon which c l a i m a n t ' s c l a i m was most r e c e n t l y reopened. I n ' 
any e v e n t , we b e l i e v e the e v i d e n c e i n d i c a t e s t h a t c l a i m a n t ' s 
c o n d i t i o n has been s t a b l e or has improved s l i g h t l y s i n c e the most 
r e c e n t c l a i m r e o p e n i n g . A l s o , numerous p r o f e s s i o n a l s have 
i n d i c a t e d t h a t they do not b e l i e v e t h a t c l a i m a n t i s m o t i v a t e d to 
r e t u r n to work. I t i s , of c o u r s e , c l a i m a n t ' s burden to prove t h e 
c o n t r a r y . ORS 6 5 6 . 2 0 6 ( 3 ) . We a r e not c o n v i n c e d t h a t c l a i m a n t has 
s u s t a i n e d t h a t burden. 

ORDER 

The R e f e r e e ' s o r d e r dated June 2 5 , 1 9 8 2 i s a f f i r n \ e d . 
*************** 

NORMAN L . GARBUTT, C l a i m a n t WCB 80-11364 
Welch, Bruun e t a l . , C l a i m a n t ' s A t t o r n e y s March 14, 1983 
M i n t u r n e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 
Reviewed by Board Members Ba r n e s and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e P e t e r s o n ' s 
o r d e r which awarded c l a i m a n t compensation f o r permanent t o t a l 
d i s a b i l i t y . The i s s u e i s the e x t e n t of c l a i m a n t ' s d i s a b i l i t y . 

C l a i m a n t , who w a s ^ e y e a r s of age a t the time of the h e a r i n g , 
s u f f e r e d an i n j u r y to h i s r i g h t s h o u l d e r on November 2 1 , 1 9 7 5 w h i l e 
employed by a lumber y a r d . A r o t a t o r c u f f t e a r was d i a g n o s e d and 
s u r g e r y was performed i n November of 1 9 7 6 . The s u r g e r y was 
d e s c r i b e d a s an e x c i s i o n of t h e i n t e r - a r t i c u l a r p o r t i o n of the 
lon g head of the b i c e p s and t e n o d e s i s of the d i s t a l stump i n t o t h e 
humerus w i t h r o t a t o r c u f f r e p a i r . 
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F o l l o w i n g h i s s u r g e r y , c l a i m a n t e n t e r e d an a p p r o v e d p r o g r a m 
o f v o c a t i o n a l r e h a b i l i t a t i o n and was r e t r a i n e d as a m o t o r b o a t 
m e c h a n i c . S u b s e q u e n t t o t h e c o m p l e t i o n o f t h e p r o g r a m , he was 
e m p l o y e d by I n l a n d M a r i n e as a m e c h a n i c . The O c t o b e r 23, 1978 
D e t e r m i n a t i o n O r d e r awarded c l a i m a n t 15% u n s c h e d u l e d p e r m a n e n t 
p a r t i a l d i s a b i l i t y f o r t h e i n j u r y t o h i s r i g h t s h o u l d e r . T h i s 
a ward was i n c r e a s e d t o 60% f o l l o w i n g a h e a r i n g on March 27, 1979. 
On r e v i e w by t h e B o a r d , t h e award was m o d i f i e d t o 30%. Norman 
G a r b u t t , 28 Van N a t t a 351 ( 1 9 7 9 ) . The C o u r t o f A p p e a l s a f f i r m e d . 
G a r b u t t v. J . W. C o p e l a n d Y a r d s , 46 Or App 649 ( 1 9 8 0 ) . 

I n a p p r o x i m a t e l y A u g u s t o f 1979, c l a i m a n t began e x p e r i e n c i n g 
d i f f i c u l t i e s w i t h h i s l e f t s h o u l d e r . Dr. C o r r i g a n r e p o r t e d on 
A u g u s t 30, 1979 t h a t c l a i m a n t had r o t a t o r c u f f t e n d i n i t i s i n t h e 
l e f t s h o u l d e r w i t h s u b a c r o m i a l b u r s i t i s . Dr. C o r r i g a n f e l t t h i s 
was due t o t h e f a c t t h a t c l a i m a n t ' s l i m i t e d a b i l i t y t o use h i s 
r i g h t arm and s h o u l d e r f o r c e d him t o r e l y on h i s l e f t arm more t h a n 
w o u l d o r d i n a r i l y be n e c e s s a r y . Dr. C o r r i g a n t r e a t e d t h e s h o u l d e r 
w i t h i n j e c t i o n s and r e p o r t e d on September 27, 1979 t h a t he d i d n o t 
f e e l t h a t c l a i m a n t was p r e c l u d e d f r o m employment a t t h a t t i m e . The 
l e f t s h o u l d e r c l a i m was i n i t i a l l y a c c e p t e d by SAIF on a m e d i c a l 
o n l y b a s i s . On O c t o b e r 25, 1979 D r . C o r r i g a n r e p o r t e d t h a t 
c l a i m a n t ' s l e f t s h o u l d e r had p r o g r e s s i v e l y w o r s e n e d and t h a t he was 
u n a b l e t o work as o f O c t o b e r 5, 1979. 

A b o u t t h e t i m e t h a t Dr. C o r r i g a n i s s u e d h i s O c t o b e r 25 r - e p o r t , 
c l a i m a n t d e c i d e d t o go on an e l k h u n t i n g t r i p . On O c t o b e r 30, 
1979, w h i l e h u n t i n g , c l a i m a n t was s t r u c k i n t h e p e l v i s b y a b u l l e t 
f i r e d f r o m a 30/30 r i f l e f r o m a d i s t a n c e o f b e t w e e n 100 t o 150 
y a r d s . S u r g e r y and a p r o l o n g e d p e r i o d o f t r e a t m e n t f o l l o w e d . The 
e v e n t u a l r e s u l t o f t h e b u l l e t wound was p a r t i a l p a r a l y s i s o f c l a i m 
a n t ' s l e f t l o w e r e x t r e m i t y r e q u i r i n g h i m t o use a cane t o a m b u l a t e . 

On March 4, 1979 SAIF r e v o k e d i t s p r e v i o u s a c c e p t a n c e o f 
c l a i m a n t ' s l e f t s h o u l d e r c o n d i t i o n . T h a t d e n i a l was s e t a s i d e by 
a R e f e r e e i n a p r i o r p r o c e e d i n g . 

C l a i m a n t was e x amined by t h e O r t h o p a e d i c C o n s u l t a n t s on 
November 1 1 , 1980. C l a i m a n t was f o u n d t o h a v e r e l a t i v e l y f u l l 
r a n g e s o f m o t i o n i n h i s l e f t s h o u l d e r . The d i a g n o s i s was t e n d i n i 
t i s and s l i g h t e x t e r n a l r o t a t i o n a t r o p h y i n t h e l e f t s h o u l d e r . The 
C o n s u l t a n t s f o u n d c l a i m a n t t o be m e d i c a l l y s t a t i o n a r y w i t h r e g a r d 
t o t h e s h o u l d e r w i t h a m i n i m a l l o s s o f f u n c t i o n i n t h e 0 t o 10% 
r a n g e . The December 16, 1980 D e t e r m i n a t i o n O r d e r a warded c l a i m a n t 
10% s c h e d u l e d d i s a b i l i t y f o r l o s s o f t h e l e f t arm. A l l p a r t i e s a t 
t h e h e a r i n g s t i p u l a t e d t h a t t h e d i s a b i l i t y s h o u l d n o t h a ve been 
r a t e d as s c h e d u l e d . See OSEA v. W o r k e r s ' C o m p e n s a t i o n D e p t . , 51 
Or App 55, 52 ( 1 9 8 1 ) ; and Audas v. C a l a x i e , 2 Or App 520 ( 1 9 7 0 ) . 

On F e b r u a r y 20, 1 9 8 1 , Dr. C o r r i g a n r e p o r t e d t h a t he c o n c u r r e d 
w i t h t h e r e p o r t o f t h e O r t h o p a e d i c C o n s u l t a n t s , and: 

"As a r e s u l t o f h i s o v e r a l l c o n d i t i o n , 
i n c l u d i n g a l l p r o b l e m s , I d o n ' t t h i n k t h i s 
man i s g o i n g t o be a b l e t o r e t u r n t o 
c o n s i s t e n t , s i g n i f i c a n t , g a i n f u l employment 
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beyond a v e r y s e d e n t a r y t y p e , and t h i s i s 
s i m p l y based upon the d i s a b i l i t i e s t h a t he 
p r e s e n t s , p r i m a r i l y i n t h e s h o u l d e r s and 
p e l v i s and l e f t lower e x t r e m i t y . I f , 
however, we e x c l u d e t h e p e l v i s and l e f t 
lower e x t r e m i t y problem from t h i s , o r from 
h i s s t a t u s , I t h i n k he would be c a p a b l e 
o n l y of l i g h t work, t h a t i s , no e x c e s s i v e 
use of upper e x t r e m i t i e s , o n l y i n f r e q u e n t 
use a t or above the s h o u l d e r l e v e l , no 
l i f t i n g , c a r r y i n g more t h a n 10-15 pounds, 
and no heavy o r f o r c e f u l p r y i n g , p u s h i n g , 
p u l l i n g or the l i k e . " 

T h i s i s v i r t u a l l y t h e o n l y m e d i c a l e v i d e n c e w i t h r e g a r d t o c l a i m 
a n t ' s c o n d i t i o n e x c l u d i n g h i s b u l l e t wound i n j u r i e s . 

C l a i m a n t was t h e r e a f t e r r e f e r r e d f o r v o c a t i o n a l r e h a b i l i t a t i o n 
s e r v i c e s . On October 16, 1981, Ron LaMotte, a r e h a b i l i t a t i o n coun
s e l o r , r e p o r t e d : " I do not f e e l t h a t Mr. G a r b u t t w i t h h i s l i m i t e d 
e d u c a t i o n a l background and m u l t i p l e p h y s i c a l d i s a b i l i t i e s i s a 
s u i t a b l e c a n d i d a t e f o r v o c a t i o n a l r e h a b i l i t a t i o n . " The e x a m i n e r s 
a t t h e C a l l a h a n C e n t e r b a s i c a l l y a g r e e d t h a t c l a i m a n t ' s v o c a t i o n a l 
o p p o r t u n i t i e s were e x t r e m e l y l i m i t e d . C l a i m a n t made an a t t e m p t a t 
c o m m e r c i a l f i s h i n g i n J u l y of 1981 w i t h a boat t h a t he had p u r 
c h a s e d . C l a i m a n t c o u l d not do any work h i m s e l f and had t o h i r e t h e 
e n t i r e crew. The v e n t u r e was u n s u c c e s s f u l . He was a l s o i n v o l v e d 
i n a r o d e n t c o n t r o l b u s i n e s s which he b a s i c a l l y t u r n e d o v e r t o h i s 
w i f e s i n c e he was unable t o p h y s i c a l l y p a r t i c i p a t e . 

As noted above, c l a i m a n t was 56 y e a r s of age a t t h e time o f 
the h e a r i n g . He h a s a t e n t h grade e d u c a t i o n and h a s worked a t j o b s 
i n v o l v i n g h a r d p h y s i c l f i . l a b o r a l l of h i s l i f e . These j o b s have 
i n c l u d e d lumber y a r d boss, c o n s t r u c t i o n work, l o g g i n g , s h o e i n g and 
b r e a k i n g h o r s e s and mules, m i l l work, ro d e n t c o n t r o l , mechanic and 
a p p a r e n t l y some f a r m i n g . I n a d d i t i o n t o h i s s h o u l d e r and p e l v i s 
d i f f i c u l t i e s , he s u f f e r s from some m i l d h e a r i n g l o s s and a l s o 
d e p r e s s i o n f o r which he has r e c e i v e d t r e a t m e n t . 

The R e f e r e e c o n c l u d e d t h a t the e v i d e n c e would not s u p p o r t a 
f i n d i n g t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was a r e s u l t o f h i s 
work i n j u r i e s or t h a t i t p r e - e x i s t e d the h u n t i n g a c c i d e n t . The 
R e f e r e e a l s o c o r r e c t l y s t a t e d t h a t he c o u l d not c o n s i d e r t h e c l a i m 
a n t ' s b u l l e t wound i n j u r y o r the r e s i d u a l s t h e r e o f i n d e t e r m i n i n g 
the e x t e n t of c l a i m a n t ' s d i s a b i l i t y . See Emmons v. S A I F , 34 Or App 
6 0 3 . ( 1 9 7 8 ) . The R e f e r e e c o n c l u d e d t h a t , even e x c l u d i n g c l a i m a n t ' s 
p s y c h o l o g i c a l c o n d i t i o n and t h e p h y s i c a l problems r e s u l t i n g from 
t h e - b u l l e t wound, c l a i m a n t ' s s h o u l d e r impairment combined w i t h h i s 
age, e d u c a t i o n , work e x p e r i e n c e , e t c . p r e c l u d e d him from g a i n f u l 
and s u i t a b l e employment. 

We have p r e v i o u s l y d e s c r i b e d the problem of a s s e s s i n g compen
s a b l e d i s a b i l i t y when a c l a i m a n t h a s b o t h compensable and 
non-compensable impairments as "one of the most d i f f i c u l t k i n d s of 
d e c i s i o n s t h a t must be made w i t h i n the w o r k e r s compensation 
sy s t e m . " E a r l E . E k s t r a n d , 34 Van N a t t a 742 ( 1 9 8 2 ) . A l t h o u g h t h e 
q u e s t i o n i s j u s t a s d i f f i c u l t i n t h i s c a s e , we c a n n o t c o n c l u d e 
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t h a t , e x c l u d i n g c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n and b u l l e t wound 
i n j u r y r e s i d u a l s , he would o t h e r w i s e be p e r m a n e n t l y and t o t a l l y 
d i s a b l e d . C l a i m a n t has s u s t a i n e d a 30% l o s s o f e a r n i n g c a p a c i t y a s 
a r e s u l t of i n j u r y t o h i s r i g h t s h o u l d e r . The e x t e n t of d i s a b i l i t y 
from t h a t i n j u r y , a l r e a d y h a v i n g been e s t a b l i s h e d , i s not c u r r e n t l y 
i n i s s u e . However, i t i s pro p e r t o c o n s i d e r t h a t d i s a b i l i t y f o r 
the p u r p o s e of d e t e r m i n i n g whether c l a i m a n t i s p e r m a n e n t l y and 
t o t a l l y d i s a b l e d under ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) . 

Does c l a i m a n t ' s r i g h t and l e f t s h o u l d e r d i s a b i l i t y when 
combined w i t h t h e r e l e v a n t s o c i a l v o c a t i o n a l f a c t o r s r e s u l t i n a 
f i n d i n g of permanent t o t a l d i s a b i l i t y ? We t h i n k n o t . The m e d i c a l 
e v i d e n c e does not sup p o r t any c o n c l u s i o n o t h e r than t h a t c l a i m a n t 
has s u f f e r e d a v e r y minor impairment t o h i s l e f t s h o u l d e r . As 
noted above, the O r t h o p a e d i c C o n s u l t a n t s found c l a i m a n t ' s l e f t 
s h o u l d e r r a n g e s o f motion t o be n e a r l y complete and f u l l . Muscle 
s t r e n g t h was found t o be normal. There was some i n f r e q u e n t 
c r e p i t u s and p a i n w i t h movement. Impairment was i n the minimal 
range of 0 t o 10%. Dr. C o r r i g a n f e l t t h a t c l a i m a n t would have 
s t i l l been c a p a b l e of l i g h t work p r i o r t o t he h u n t i n g i n j u r y . We 
do not b e l i e v e t h a t t h i s r e l a t i v e l y minor l e f t s h o u l d e r impairment 
i s s u f f i c i e n t , when combined w i t h c l a i m a n t ' s 30% r i g h t s h o u l d e r 
d i s a b i l i t y , t o r e s u l t i n a f i n d i n g of permanent t o t a l d i s a b i l i t y , 
even when c l a i m a n t ' s s o c i a l v o c a t i o n a l f a c t o r s a r e a l s o c o n s i d e r e d . 

W hile n o t i n g t h a t the m e d i c a l e v i d e n c e o f f e r e d no d i r e c t sup
p o r t t h a t c l a i m a n t ' s l e f t s h o u l d e r c o n d i t i o n was worse a t the time 
of t h e h e a r i n g t h a n a t t he time i t was found t o be m e d i c a l l y s t a 
t i o n a r y , t h e R e f e r e e n e v e r t h e l e s s c o n c l u d e d t h a t i t had worsened. 
The m e d i c a l e v i d e n c e i n f a v o r of t h i s p r o p o s i t i o n i s both s c a n t y 
and i n c o n c l u s i v e . P r i o r t o t h e h u n t i n g a c c i d e n t , c l a i m a n t ' s l e f t 
s h o u l d e r was b e i n g t r e a t e d w i t h . r e s t and h e a t t r e a t m e n t s . a n d was 
im p r o v i n g t o the p o i n t where c l a i m a n t was c a p a b l e of goin g e l k 
h u n t i n g , r i d i n g a h o r s e and a p p a r e n t l y u s i n g a high-power r i f l e . 
By October of 1981, t h e p a i n had i n c r e a s e d t o t he p o i n t where 
i n j e c t i o n s were n e c e s s a r y and an a r t h r o g r a m was s u g g e s t e d b ut 
r e f u s e d . We do not f i n d a s u f f i c i e n t b a s i s i n t h e r e c o r d f o r 
c o n c l u d i n g t h a t c l a i m a n t ' s l e f t s h o u l d e r c o n d i t i o n had worsened. 
We do not b e l i e v e t h a t i t i s an u n c o m p l i c a t e d m a t t e r s u c h t h a t l a y 
t e s t i m o n y a l o n e would be s u f f i c i e n t t o r e s o l v e t h e i s s u e . 

C l a i m a n t a r g u e s t h a t the v o c a t i o n a l e v i d e n c e c o n t a i n e d i n t he 
r e c o r d s t r o n g l y s u p p o r t s t h e c o n c l u s i o n t h a t he i s p e r m a n e n t l y and 
t o t a l l y d i s a b l e d . The v o c a t i o n a l e v i d e n c e does indeed p o i n t toward 
such a c o n c l u s i o n . However, we t h i n k i t i s . o b v i o u s t h a t t h e v o c a 
t i o n a l r e p o r t s were c o n s i d e r i n g c l a i m a n t ' s e n t i r e p h y s i c a l d i s 
a b i l i t i e s i n c l u d i n g the n o n - r e l a t e d p s y c h o l o g i c a l c o n d i t i o n and t h e 
non-compensable h u n t i n g i n j u r y which, as.we have p r e v i o u s l y p o i n t e d 
o u t , may not be p r o p e r l y c o n s i d e r e d . We cannot c o n c l u d e t h a t t h e 
e v i d e n c e a s a whole s u p p o r t s the p r o p o s i t i o n t h a t p r i o r t o t h e 
h u n t i n g a c c i d e n t , c l a i m a n t was p e r m a n e n t l y and t o t a l l y d i s a b l e d . 
We a r e not even c o m p l e t e l y c o n v i n c e d t h a t t h e m e d i c a l e v i d e n c e sup
p o r t s a c o n c l u s i o n t h a t , p r i o r t o t h a t h u n t i n g a c c i d e n t , c l a i m a n t 
would have been p r e c l u d e d from h i s job a s a s m a l l e n g i n e m echanic. 

C o n s i d e r i n g c l a i m a n t ' s l e f t s h o u l d e r impairment, and c o n s i d e r 
i n g t h e a d d i t i o n a l f a c t o r s under OAR 436-65-600, e t s e q . , and l i k e 
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c a s e s , we f i n d c l a i m a n t ' s l o s s o f e a r n i n g c a p a c i t y a s a r e s u l t of 
h i s w o r k - r e l a t e d l e f t s h o u l d e r i n j u r y t o be e q u a l t o 30%. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 21, 1981 i s r e v e r s e d . C l a i m a n t 
i s awarded 96° f o r 30% permanent p a r t i a l u n s c h e d u l e d d i s a b i l i t y f o r 
i n j u r y t o h i s l e f t s h o u l d e r . T h i s i s i n l i e u of and not i n a d d i 
t i o n t o t h a t a l l o w e d by t h e December 16, 1980 D e t e r m i n a t i o n Order 
and t h e o r d e r of t he R e f e r e e . C l a i m a n t ' s a t t o r n e y ' s f e e s h o u l d be 
a d j u s t e d a c c o r d i n g l y 

* * * * * * * * * * 

D.L. BARRETT, C l a i m a n t WCB 82-04936 
D o u g l a s M i n s o n , C l a i m a n t ' s A t t o r n e y March 17, 1983 
M i l l e r , Nash e t a l . , D e f e n s e A t t o r n e y s O r d e r o f D i s m i s s a l 

The c l a i m a n t r e q u e s t e d r e v i e w of R e f e r e e ' a o r d e r 
d a t e d J a n u a r y 11, 1983. T 1 i e r e q u e s t f o r r e v i e w was f i l e d w i t h the 
Board on F e b r u a r y 11 , 1983 , more than 30 days afte.r t h e d a t e of 
t h e R e f e r e e ' s o r d e r . I t i s not t i m e l y f i l e d . 

ORDER 

The c l a i m a n t 1 s r e q u e s t f o r r e v i e w i s h e r e b y d i s m i s s e d a s 
b e i n g u n t i m e l y f i l e d . 

********** 

MICHELLE MENDOZA, C l a i m a n t WCB 80-07482 
P e t e r McSwain, C l a i m a n t ' s A t t o r n e y March 17, 1983 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on Remand 

On r e v i e w of t he Board's Order d a t e d J a n u a r y 18, 1982, 
th e C o u r t of A p p e a l s r e v e r s e d the Board's O r d e r . 

Now,, t h e r e f o r e , the above-noted Board Order i s v a c a t e d , 
and t h i s c l a i m i s remanded t o the i n s u r e r f o r a c c e p t a n c e and 
payment of b e n e f i t s i n a c c o r d a n c e w i t h law. 

I T I S SO ORDERED. 
********** 

DANIEL MULLINS, C l a i m a n t WCB 80-09638 
James N e l s o n , C l a i m a n t ' s A t t o r n e y March 17, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Remand 

On r e v i e w of t he Board's. Order d a t e d F e b r u a r y 26, 1982, 
t h e C o u r t of A p p e a l s r e v e r s e d t h e Board's O r d e r . 

Now, t h e r e f o r e , the above-noted Board Order i s v a c a t e d , 
and t h i s c l a i m i s remanded t o the i n s u r e r f o r a c c e p t a n c e and 
payment of b e n e f i t s i n a c c o r d a n c e w i t h law. 

I T I S SO ORDERED. 
* * * * * * * * * * 
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SUZAN BECHTEL, C l a i m a n t WCB 80-05216 
D o b l i e & F r a n c e s c o n i , C l a i m a n t ' s A t t o r n e y s March 22, 1983 
Wol f , G r i f f i t h e t a l D e f e n s e A t t o r n e y s • O r d e r on Re v i e w 
Reviewed by Board Members Ba r n e s and F e r r i s . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w of R e f e r e e S h e b l e y ' s 
o r d e r w h i c h r e q u i r e d the employer t o pay c l a i m a n t b e n e f i t s f o r tem
p o r a r y t o t a l d i s a b i l i t y f o r t h e p e r i o d between October 29, 1981 and 
J a n u a r y 10, 1982. 

The R e f e r e e c o n c l u d e d : ( 1 ) the J u l y 17, 1981 D e t e r m i n a t i o n 
Order was not p r e m a t u r e l y i s s u e d ; ( 2 ) c l a i m a n t ' s c o n d i t i o n d i d not 
t h e r e a f t e r worsen w i t h i n t h e meaning of the a g g r a v a t i o n s t a t u t e , 
ORS 656.273; but ( 3 ) based on a l i n e o f Board d e c i s i o n s commencing 
w i t h C e c i l B. W h i t e s h i e l d , 4 Van N a t t a 203 ( 1 9 7 0 ) , a c l a i m a n t i s 
e n t i t l e d t o a d d i t i o n a l time l o s s compensation upon showing o n l y 
t h a t he o r she became m e d i c a l l y u n s t a t i o n a r y w i t h i n one y e a r of a 
D e t e r m i n a t i o n O r d e r . 

The employer c o r r e c t l y p o i n t s out t h a t , a f t e r t h e R e f e r e e ' s 
amended o r d e r was i s s u e d , the Board o v e r r u l e d the W h i t e s h i e l d l i n e 
o f c a s e s i n Roy McFerran, J r . , 34 Van N a t t a 621 ( 1 9 8 2 ) , a f f ' d w i t h 
out o p i n i o n 60 Or App 786 ( 1 9 8 2 ) . Under McFerran, a c l a i m a n t may 
o n l y r e c e i v e a d d i t i o n a l time l o s s f o l l o w i n g a D e t e r m i n a t i o n Order 
upon p r o o f o f e i t h e r premature c l o s u r e o r a g g r a v a t i o n . C l a i m a n t 
h a s f i l e d no b r i e f i n d e f e n s e of the R e f e r e e ' s o r d e r . 

We, t h e r e f o r e , r e v e r s e t h e R e f e r e e ' s amended o r d e r w i t h t h e 
a d d i t i o n a l comment t h a t we do not n e c e s s a r i l y a g r e e t h a t b e i n g 
m e d i c a l l y u n s t a t i o n a r y (meaning p h y s i c a l c o n d i t i o n w i l l improve 
w i t h f u r t h e r c u r a t i v e t r e a t m e n t ) i s something o t h e r t h a n a wor
s e n i n g w i t h i n the meaning of ORS 656.273. 

ORDER 

The R e f e r e e ' s amended o r d e r d a t e d A p r i l 29, 1982 i s r e v e r s e d . 
The R e f e r e e ' s o r i g i n a l o r d e r d a t e d A p r i l 8, 1982 i s a f f i r m e d . 

************* 
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Board Member L e w i s D i s s e n t i n g : 

I r e s p e c t f u l l y d i s s e n t from t h e m a j o r i t y ' s o p i n i o n f o r t h r e e 
r e a s o n s : ( 1 ) t h e r e c o r d does not i n d i c a t e t h a t t h e c l a i m a n t was 
t r e a t e d f o r neck and s h o u l d e r symptoms throughout t h e s p r i n g o f 
1981 p r i o r t o h e r s t r e n u o u s l i f t i n g e x p osure w i t h t h i s employer; ( 2 ) 
h e r t r e a t i n g d o c t o r , Dr. M i c h a e l K i r k l a n d , D.C., s p e c i f i c a l l y 
r e l a t e d h e r neck and s h o u l d e r c o m p l a i n t s t o h e r l i f t i n g a c t i v i t y a t 
work; and ( 3 ) a l t h o u g h t h e c l a i m a n t ' s f a m i l y p h y s i c i a n , Dr. John 
B u e l l , D.O., d i d not s p e c i f i c a l l y r e l a t e h e r neck and s h o u l d e r c o n 
d i t i o n s t o work, n e i t h e r d i d he s t a t e t h a t work c o u l d not have been 
t h e c a u s e o f h e r neck, s h o u l d e r , and upper back p a i n . R a t h e r , he 
s t a t e d t h a t work " c o u l d " be the c a u s e o f t h e c o n d i t i o n . At w o r s t , 
Dr. B u e l l * s o p i n i o n i s no n c o m m i t t a l . 

T h i s c a s e s i m p l y b o i l s down t o t h e f o l l o w i n g : The c l a i m a n t 
was i n v o l v e d i n an u n r e l a t e d s h o v i n g i n c i d e n t i n November, 1979 i n 
which she was t r e a t e d f o r c e r v i c a l s t r a i n i n November and December 
of 1979. She had one more t r e a t m e n t f o r t h i s u n r e l a t e d c e r v i c a l 
s t r a i n i n May of 1980. She had no problems w i t h h e r neck and upper 
back u n t i l J u l y 10, 1981, whic h was a p p r o x i m a t e l y a month a f t e r she 
had been working a s a p s y c h i a t r i c a i d e a t t h e F a i r v i e w H o s p i t a l . 
C l a i m a n t ' s j o b e n t a i l e d c a r i n g f o r s e v e r e l y h a n d i c a p p e d p a t i e n t s 
and p a r t o f t h i s c a r e r e q u i r e d t h e c l a i m a n t t o l i f t t h e p a t i e n t s 
who weigh from 47 t o 156 pounds i n and out of t h e i r beds and i n t o 
w h e e l c h a i r s , and from t h e r e onto and o f f of t o i l e t s . The c l a i m a n t 
r e p o r t e d m u s c l e spasms i n h e r neck and up h e r back t o Dr. B u e l l i n 
J u l y of 1981. S h o r t l y t h e r e a f t e r , she r e p o r t e d h e r symptoms t o Dr. 
K i r k l a n d i n August, 1981 and she a l s o r e p o r t e d h e r c o n d i t i o n t o h e r 
s u p e r v i s o r a t work. C o n s i d e r i n g t h e time l a p s e between t r e a t m e n t 
f o r t h e November, 1979 i n c i d e n t and t h e J u l y , 1981 l i f t i n g i n c i 
d e n t s t h e e v i d e n c e i n d i c a t e s t o me t h a t t h e c l a i m a n t ' s p r i o r neck 
and s h o u l d e r symptoms had r e s o l v e d and t h a t t h e work e x p o s u r e 
brought about new neck and s h o u l d e r symptoms r e l a t e d t o heavy 
l i f t i n g a t work whic h h a s c a u s e d t h e c l a i m a n t t o i n c u r m e d i c a l 
c o s t s and time l o s s . 

I b e l i e v e t h a t she s h o u l d be compensated f o r t h i s e xpense by 
h e r p r e s e n t employer. 

JAMES H. DONEY, C l a i m a n t 
E v o h l F. Mai agon, C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 
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C l a i m a n t i s a 57 y e a r o l d former t r u c k d r i v e r and r o c k c r u s h e r 
o p e r a t o r w i t h a t e n t h grade e d u c a t i o n . On November 13, 1980 he 
i n j u r e d h i s low back on t h e j o b when he a t t e m p t e d t o l i f t a 225 
pound t i r e onto a p i c k u p ; b e d . He sought medical; t r e a t m e n t about 
two weeks l a t e r . I n December 1980 and again1 i n J a n u a r y 1981, w h i l e 
he was s t i l l symptomatic from t h e l i f t i n g i n c i d e n t , he was i n v o l v e d 
i n a u t o m o b i l e a c c i d e n t s . 

C l a i m a n t h a s c o n s i s t e n t l y c omplained o f low back p a i n s i n c e 
h i s o n - t h e - j o b i n c i d e n t . He t e s t i f i e d t h a t p r i o r t o t h a t t i m e he 
n e v e r had back problems. At most, he had s u f f e r e d minor muscle 
a c h e s a s a r e s u l t of t h e s t r e n u o u s n a t u r e of h i s j o b s . 

I . 

On June 11, 1981 S A I F i s s u e d a p a r t i a l d e n i a l w h i c h s t a t e d 
t h a t c l a i m a n t ' s "muscle s t r a i n " was a c c e p t e d b ut t h a t h i s under
l y i n g d e g e n e r a t i v e j o i n t d i s e a s e was d e n i e d . F o r r e a s o n s s e t f o r t h 
l a t e r i n t h i s o r d e r , we a f f i r m t h a t d e n i a l . 

On J u l y 20, 1981 a D e t e r m i n a t i o n Order was i s s u e d w h i c h 
awarded t h e c l a i m a n t temporary t o t a l d i s a b i l i t y through May 31, 
1981 and permanent p a r t i a l d i s a b i l i t y o f 15% f o r h i s low back 
i n j u r y . 

C l a i m a n t a r g u e s t h a t he was not m e d i c a l l y s t a t i o n a r y on t h a t 
d a t e . We a g r e e w i t h t h e R e f e r e e t h a t t h e m e d i c a l e v i d e n c e i n d i 
c a t e s t h a t he was m e d i c a l l y s t a t i o n a r y a t t h a t t i m e . T h e r e f o r e , we 
f i n d t h e c l a i m was not p r e m a t u r e l y c l o s e d . 

I I . 

On September 23, 1981 S A I F i s s u e d a d e n i a l of c l a i m a n t ' s 
a g g r a v a t i o n c l a i m . C l a i m a n t a r g u e s t h a t he s u s t a i n e d a compensable 
w o r s e n i n g i n September 1981. We a g r e e w i t h t h e R e f e r e e t h a t 
" [ t ] h e r e i s no e v i d e n c e of a w o r s e n i n g o t h e r t h a n t h e p e r i o d i c 
e x a c e r b a t i o n s t h a t o c c u r r e d when t h e c l a i m a n t m i s u s e d h i s back." 
A c c o r d i n g l y , we f i n d t h a t t h e c l a i m a n t h a s f a i l e d t o s u s t a i n h i s 
burden of p r o v i n g t h a t he s u f f e r e d a compensable w o r s e n i n g . 

I I I . 

On J a n u a r y 27, 1982 and a g a i n on F e b r u a r y 2, 1982 S A I F i s s u e d 
d e n i a l s which d e n i e d a l l c ompensation subsequent t o J a n u a r y 24, 
1981, t h e d a t e of c l a i m a n t ' s second a u t o m o b i l e a c c i d e n t . The 
s t a t e d b a s i s f o r t h e s e d e n i a l s was p r e j u d i c e t o S A I F ' s a b i l i t y t o 
d e t e r m i n e t h e e x a c t e x t e n t of c l a i m a n t ' s o r i g i n a l i n j u r y . 

We b e l i e v e t h a t c l a i m a n t h a s e s t a b l i s h e d t h a t a t t h e time o f 
t h e a u t o m o b i l e a c c i d e n t s h i s u n d e r l y i n g a r t h r i t i c c o n d i t i o n was 
worsened by h i s i n d u s t r i a l i n j u r y . Under G r a b l e v. Weyerhaeuser 
Co., 291 Or 397 ( 1 9 8 1 ) , t h e t e s t i s whether t h e i n d u s t r i a l i n j u r y 
c o n t i n u e s t o be a m a t e r i a l c o n t r i b u t i n g f a c t o r t o t h e c l a i m a n t ' s 
c o n d i t i o n n o t w i t h s t a n d i n g c o n t r i b u t i o n from an o f f t h e j o b i n c i 
d e n t . We a r e p e r s u a d e d by t he f a c t s of t h i s c a s e t h a t , n o t w i t h 
s t a n d i n g t h e a u t o m o b i l e a c c i d e n t , c l a i m a n t ' s i n d u s t r i a l i n j u r y 
c o n t i n u e d t o be a m a t e r i a l c o n t r i b u t i n g f a c t o r up u n t i l t h e time 



e x p e n s e s and t i m e loss due t o a temporary w o r s e n i n g o f h i s under
l y i n g a r t h r i t i c c o n d i t i o n , u n t i l t h e time o f t h e D e t e r m i n a t i o n 
Order, when he became m e d i c a l l y s t a t i o n a r y . 

I V . 

S A I F a l s o a r g u e s t h a t c l a i m a n t ' s low back s t r a i n had r e s o l v e d 
i t s e l f and t h a t t h e o n l y t h i n g from w h i c h he c o n t i n u e d t o s u f f e r 
was h i s u n d e r l y i n g d e g e n e r a t i v e d i s c d i s e a s e . T h i s argument 
r e l a t e s t o t h e d e n i a l o f June 1981. The i s s u e i s whether t h e 
c l a i m a n t h a s s u s t a i n e d h i s burden o f p r o v i n g t h a t he s u f f e r e d a 
permanent d i s a b i l i t y a s a r e s u l t o f h i s i n d u s t r i a l i n j u r y . We f i n d 
t h a t he h a s n o t . 

I n A p r i l 1981 c l a i m a n t ' s t h e n t r e a t i n g p h y s i c i a n , Dr. 
O ' F a l l o n , o p i n e d t h a t t h e r e would be no permanent r e s i d u a l s from 
c l a i m a n t ' s on t h e j o b i n j u r y and t h a t he would be m e d i c a l l y 
s t a t i o n a r y i n J u l y 1981. I n May 1981 Dr. Degge, a c o n s u l t a n t , 
o p i n e d t h a t c l a i m a n t ' s m u s c l e s t r a i n from t h e i n d u s t r i a l i n j u r y 
had r u n i t s c o u r s e and t h a t he was t h e n m e d i c a l l y s t a t i o n a r y . I n 
O c t o b e r 1981, Dr. Degge o p i n e d t h a t : 

" C u r r e n t symptoms a r e due t o p r e - e x i s t i n g 
o s t e o a r t h r i t i c changes and s p o n d y l o s i s i n 
t h e s p i n e and a r e f o r a p r e - e x i s t i n g 
c o n d i t i o n which was not m a t e r i a l l y worsened 
o r a g g r a v a t e d by t h e a c c i d e n t , a l t h o u g h t h e 
c o n d i t i o n of a r t h r i t i s and s p o n d y l o s i s 
p r e d i s p o s e d h i s low back t o i n j u r y . 
C u r r e n t t r e a t m e n t f o r h i s s p o n d y l o s i s and 
a r t h r i t i c c o n d i t i o n i s not r e l a t e d t o t h e 
i n d u s t r i a l i n j u r y o f a s p r a i n o f h i s l o w e r 
b a c k ." 

Of a l l t h e p h y s i c i a n s i n v o l v e d i n e v a l u a t i o n and t r e a t m e n t o f 
t h e c l a i m a n t , o n l y Dr. Smith c o n n e c t s t h e o n - t h e - j o b i n j u r y w i t h 
c l a i m a n t ' s c u r r e n t back problems: 

" I b e l i e v e t h a t Mr. Doney h a s a s e v e r e b a c k 
p a i n which h a s c e r t a i n l y been a g g r a v a t e d by 
h i s work i n j u r y o f 13 November 1980, and 
t h a t t h e most l i k e l y c a u s e of t h i s a c u t e 
p a i n problem a t t h i s time i s a f a c e t 
impingement syndrome...." 

We f i n d D r s . Degge and O ' F a l l o n more p e r s u a s i v e t h a n Dr. 
S m i t h . Dr. O ' F a l l o n was c l a i m a n t ' s t r e a t i n g p h y s i c i a n a t t h e t i m e 
he v o i c e d t h e o p i n i o n t h a t c l a i m a n t ' s o n - t h e - j o b i n j u r y would not 
r e s u l t i n a permanent d i s a b i l i t y . Dr. Degge's r e p o r t i s b a s e d on 
a thorough r e v i e w of t h e m e d i c a l r e p o r t s t o t h a t time a s w e l l a s 
an e x a m i n a t i o n o f t h e c l a i m a n t . H i s c o n c l u s i o n a p p e a r s t o us t o 
be w e l l r e a s o n e d . Dr. S m i t h ' s c o n c l u s i o n , w h i l e a l s o b a s e d on a 
r e v i e w o f t h e m e d i c a l r e p o r t s and an e x a m i n a t i o n of t h e c l a i m a n t , 
does not l o g i c a l l y f l o w from t h e r e p o r t s o r any o f h i s p r e l i m i n a r y 
c o n c l u s i o n s . 

The most s i g n i f i c a n t f a c t which c o n n e c t s c l a i m a n t ' s c u r r e n t 



v i r t u a l l y asymptomatic p r i o r t o t h e a c c i d e n t . However, t h e C o u r t 
o f A p p e a l s h a s h e l d t h a t t h e mere a p p e a r a n c e o f symptoms i n a 
p r e v i o u s l y asymptomatic i n d i v i d u a l i s i n s u f f i c i e n t t o p r o v e a 
w o r s e n i n g o f t h e u n d e r l y i n g d i s e a s e . Cooper v. SAIF, 54 Or App 659 
(1981) ; C o c h e l l v. S A I F , 59 Or App 391 ( 1 9 8 2 ) ; but "see, Weidman v. 
Union C a r b i d e , 59 Or App 381 ( 1 9 8 2 ) . L i k e w i s e , t h e Board h a s h e l d 
t h a t an i n c r e a s e i n symptoms i s i n s u f f i c i e n t t o e s t a b l i s h a worsen
i n g o f t h e u n d e r l y i n g d i s e a s e . W i l l i a m Jameson, 34 Van N a t t a 1532 
(1982) . F o l l o w i n g the r a t i o n a l e of t h o s e c a s e s , we f i n d t h a t t h e 
c l a i m a n t has f a i l e d t o s u s t a i n h i s burden of p r o v i n g t h a t h i s 
i n d u s t r i a l i n j u r y c a u s e d a permanent w o r s e n i n g o f the u n d e r l y i n g 
d i s e a s e . C l a i m a n t i s e n t i t l e d t o no permanent d i s a b i l i t y 
c o m p e n s a t i o n . 

The R e f e r e e ' s o r d e r d a t e d J u l y 28, 1982 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . C l a i m a n t i s not e n t i t l e d t o have h i s c l a i m 
reopened. S A I F ' s d e n i a l o f June 11, 1981 i s a f f i r m e d . S A I F ' s 
d e n i a l s of J a n u a r y 27, 1982 and F e b r u a r y 2, 1982 a r e r e v e r s e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $400 a s a r e a s o n a b l e a t t o r n e y ' s f e e , 
p a y a b l e by t h e S A I F C o r p o r a t i o n . 

Reviewed by Board Members B a r n e s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e L e a h y ' s o r d e r w h i c h 
a f f i r m e d t h e S A I F C o r p o r a t i o n ' s March 16, 1981 and A p r i l 23, 1982 
a g g r a v a t i o n c l a i m d e n i a l s , found c l a i m a n t e n t i t l e d t o no b e n e f i t s 
f o r temporary t o t a l d i s a b i l i t y b e n e f i t s o t h e r t h a n f o r t h e p e r i o d 
from September 11, 1980 t o November 19, 1980, and found c l a i m a n t 
e n t i t l e d t o no a d d i t i o n a l permanent p a r t i a l d i s a b i l i t y b e n e f i t s 
o v e r amounts p r e v i o u s l y awarded. 

Although c l a i m a n t mentions o t h e r i s s u e s i n h i s b r i e f , i t 
a p p e a r s t o us t h a t a l l o t h e r i s s u e s depend upon r e s o l u t i o n o f t h e 
"main" i s s u e of whether t h e R e f e r e e e r r e d i n not a d m i t t i n g i n t o 
e v i d e n c e s e v e n t e e n e x h i b i t s o f f e r e d by c l a i m a n t . The R e f e r e e 
r e f u s e d t o admit t h e e x h i b i t s i n q u e s t i o n b e c a u s e t h e y were not 
t i m e l y s u b m i t t e d under OAR 436-83-400. That r u l e p r o v i d e s i n p a r t : 

" ( 3 ) As soon a s p r a c t i c a b l e and not l e s s 
t h a n 10 d ays p r i o r t o t h e h e a r i n g e a c h 
p a r t y s h a l l f i l e w i t h the a s s i g n e d r e f e r e e 
and p r o v i d e a l l o t h e r p a r t i e s w i t h l e g i b l e 
c o p i e s of a l l m e d i c a l r e p o r t s and a l l o t h e r 
documentary e v i d e n c e upon which t h e p a r t y 
w i l l r e l y e x c e p t t h a t e v i d e n c e o f f e r e d 
s o l e l y f o r impeachment need not be so f i l e d 
and p r o v i d e d . 

ORDER 

DENNIS FRASER, C l a i m a n t 
Bloom, Marandas & S l y , C l a i m a n t ' s A t t o r n e y s 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 
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" ( 4 ) At t h e h e a r i n g t h e r e f e r e e may i n h i s 
d i s c r e t i o n a l l o w a d m i s s i o n o f a d d i t i o n a l 
m e d i c a l r e p o r t s and o t h e r documentary 
e v i d e n c e not f i l e d a s r e q u i r e d by ( 3 ) 
above." • 

C l a i m a n t a r g u e s t h a t t h e R e f e r e e e r r e d i n a p p l y i n g t h i s r u l e 
a t t h e h e a r i n g t o e x c l u d e a number of documents whi c h c l a i m a n t 
f a i l e d t o submit a t l e a s t 10 d a y s p r i o r t o t h e June 18, 1982 
h e a r i n g , w h i l e s e e m i n g l y a l l o w i n g a d m i s s i o n o f a document ( a 
R e f e r e e ' s o r d e r a p p r o v i n g a s e t t l e m e n t ) s u b m i t t e d f o r t h e f i r s t 
t i m e by S A I F a t t h e h e a r i n g . C l a i m a n t c o n t e n d s t h a t t h e R e f e r e e 
f a i l e d t o u t i l i z e h i s d i s c r e t i o n i n f a v o r o f a l l o w i n g t h e s e 
documents t o be r e c e i v e d i n t o e v i d e n c e and t h a t t h i s r e f u s a l was 
a r b i t r a r y . He r e q u e s t s t h e Board t o remand t h e c a s e f o r r e c e i p t 
o f t h e e x c l u d e d documents. 

E v e n i f we were t o a g r e e w i t h c l a i m a n t t h a t t h e d i s p u t e d 
documents s h o u l d have been r e c e i v e d , we would f i n d remand t o t h e 
R e f e r e e u n n e c e s s a r y . I n Edward Morgan, 34 Van N a t t a 1590 ( 1 9 8 2 ) , 
we c o n s i d e r e d our a u t h o r i t y t o c o n s i d e r on r e v i e w documents o f f e r e d 
b u t not a d m i t t e d i n t o t h e r e c o r d by t h e R e f e r e e . We d e t e r m i n e d 
t h a t we a r e not r e q u i r e d t o remand a c a s e t o a R e f e r e e when an 
o f f e r o f p r o o f i s made a t t h e h e a r i n g and, on r e v i e w , we d i s a g r e e 
w i t h t h e R e f e r e e ' s e v i d e n t i a r y r u l i n g and f i n d t h a t t h e e v i d e n c e 
s h o u l d have been a d m i t t e d . S i m i l a r l y i n t h e c u r r e n t c a s e , even i f 
we were t o a g r e e w i t h c l a i m a n t ' s c o n t e n t i o n s t h a t t h e o f f e r e d 
documents s h o u l d have been a d m i t t e d by t h e R e f e r e e , i t would not be 
n e c e s s a r y t o remand b e c a u s e t h e documents c o u l d be c o n s i d e r e d by 
t h e Board. 

Our p r i o r i n t e r p r e t a t i o n s of OAR 436-83-400 have e s t a b l i s h e d 
t h a t t h e r e i s a g e n e r a l r u l e t h a t r e q u i r e s e x c l u s i o n o f e x h i b i t s 
n o t o f f e r e d i n the manner c o n t e m p l a t e d by OAR 436-83-400, e.g., 
M i n n i e Thomas, 34 Van N a t t a 40 ( 1 9 8 2 ) ; t h a t t h e r e i s a "good c a u s e " 
e x c e p t i o n t h a t p e r m i t s d i s c r e t i o n a r y a d m i s s i o n of e x h i b i t s when 
good c a u s e i s e s t a b l i s h e d t o d e v i a t e from t h e r e q u i r e m e n t s o f OAR 
436-83-400, e.g., Donald J . Young, WCB C ase No. 82-00503, 35 Van 
N a t t a 143 ( F e b r u a r y 3, 1 9 8 3 ) ; and t h a t t h e " b e s t c a u s e " i s i n c a s e s 
i n which t h e e x h i b i t s i n q u e s t i o n c o u l d not, w i t h due d i l i g e n c e , 
h a ve been g e n e r a t e d p r i o r t o t h e h e a r i n g , e.g., F r e d Hanna, 34 Van 
N a t t a 1271 ( 1 9 8 2 ) . 

I n t h i s c a s e , c l a i m a n t seems t o acknowledge what we have 
i n t e r p r e t e d OAR 436-83-400 t o r e q u i r e , but t h e n s e e m i n g l y a r g u e s 
t h a t e x c l u s i o n of m a t e r i a l e v i d e n c e a s a s a n c t i o n f o r v i o l a t i o n o f 
a d i s c o v e r y - t y p e r e q u i r e m e n t i s p e r s e u n c o n s t i t u t i o n a l . We do not 
s o u n d e r s t a n d c o n s t i t u t i o n a l d o c t r i n e . A l l o f c l a i m a n t ' s p r o p o s e d 
e x h i b i t s w h i c h t h e R e f e r e e d i d not admit a r e d a t e d w e l l i n advance 
o f t h e h e a r i n g d a t e ; t h e r e i s t h u s no q u e s t i o n o f whether t h e docu
ments c o u l d , w i t h due d i l i g e n c e , have been g e n e r a t e d p r e - h e a r i n g . 
And, a s f a r a s t h e g e n e r a l "good c a u s e " e x c e p t i o n i s c o n c e r n e d , 
c l a i m a n t o f f e r s no e x p l a n a t i o n a t a l l f o r f a i l i n g t o comply w i t h 
OAR 436-83-400. T h e r e f o r e , we a g r e e w i t h t h e R e f e r e e ' s d e c i s i o n 
not t o admit c l a i m a n t ' s e x h i b i t s i n q u e s t i o n . 

C l a i m a n t ' s o f f e r o f a c o n t i n u a n c e of t h e h e a r i n g t o a l l o w S A I F 
t o depose t h e a u t h o r s of t h e documents does not c u r e t h e v i o l a t i o n . 
I n t h i s r e g a r d i t s h o u l d be noted t h a t i t was t h e c l a i m a n t who i n i -
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t i a l l y r e q u e s t e d t h a t t h e h e a r i n g be s e t on an e x p e d i t e d b a s i s and 
t h a t t h e i n s u r e r accomodated t h i s r e q u e s t . As t h e R e f e r e e s t a t e d 
a t t h e h e a r i n g : 

" I would l e t you c o n t i n u e i t , but t h e 
d e f e n d a n t h a s got a w i t n e s s h e r e now, a 
c l i e n t , and t h e y accomodated you. You a r e 
t h e one who wanted i t , so I t h i n k we a r e 
g o i n g t o have t o go ahead w i t h i t . " 

We c o n c l u d e t h a t t h e R e f e r e e d i d not abuse h i s d i s c r e t i o n by 
r e f u s i n g t o admit t h e o f f e r e d documents o r c o n t i n u e t h e h e a r i n g . 

The q u e s t i o n c o n c e r n i n g t h e document s u b m i t t e d by S A I F f o r t h e 
f i r s t t ime a t the h e a r i n g i s more d i f f i c u l t . T hat document i s an 
o r d e r o f t h i s agency d i s m i s s i n g c l a i m a n t ' s r e q u e s t f o r h e a r i n g i n 
a p r i o r p r o c e e d i n g and a p p r o v i n g an agreement between c l a i m a n t and 
S A I F g r a n t i n g c l a i m a n t 5% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y 
i n a d d i t i o n t o the amounts awarded by p r i o r D e t e r m i n a t i o n O r d e r s . 

The f i r s t problem i s t h a t t h e t r a n s c r i p t of t h e p r e s e n t h e a r 
i n g i s vague a s t o whether t h i s p r i o r o r d e r was a c t u a l l y a d m i t t e d 
i n t o e v i d e n c e . C l a i m a n t ' s c o u n s e l i n i t i a l l y o b j e c t e d t o t h e a dmis
s i o n o f t h i s document due t o S A I F ' s f a i l u r e t o submit i t i n c o m p l i 
ance w i t h the t e n - d a y r u l e of OAR 436-83-400. The R e f e r e e ' s o n l y 
r e p l y was: " I w i l l s t i l l have t o l e a v e i t i n the f i l e , t h e same a s 
[ c l a i m a n t ' s proposed e x h i b i t s t h a t were not a d m i t t e d . ] " C o u n s e l 
f o r S A I F t h e n argued t h a t i t was p r o p e r f o r t h e R e f e r e e t o t a k e 
a d m i n i s t r a t i v e n o t i c e of t h e p r i o r o r d e r . The R e f e r e e responded: 
"That i s something I have got t o worry about; so f a r I am not 
r e c e i v i n g i t . " 

I t would appear a t t h i s p o i n t t h a t t h e R e f e r e e was not a d m i t 
t i n g o r t a k i n g n o t i c e of t h e document i n q u e s t i o n . However, t h e 
R e f e r e e ' s o r d e r r e c i t e s f a c t s t h a t a r e n e c e s s a r i l y b a s e d on t h e 
document i n q u e s t i o n . The R e f e r e e r e f e r s t o t h e l a s t arrangement 
o f compensation, "which was November 24, 1980 when [ c l a i m a n t ] was 
a l l o w e d an a d d i t i o n a l 5% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . " 
A l s o , t h e R e f e r e e c o n c l u d e d : " I f i n d t h a t c l a i m a n t ' s p r e v i o u s 
awards t o t a l i n g 15% a r e a t l e a s t f a i r and g e n e r o u s . " I t would 
a p p e a r a t t h a t p o i n t t h a t t h e R e f e r e e e i t h e r d e t e r m i n e d t h a t t h e 
e x h i b i t o f f e r e d by S A I F would be a d m i t t e d , w h i c h i s a p o s s i b l e 
a s s u m p t i o n b e c a u s e , u n l i k e t h e e x h i b i t s t h a t were not a d m i t t e d , i t 
c o n t a i n s no n o t a t i o n t o t h a t e f f e c t ; o r t h e R e f e r e e c o n c l u d e d t h a t 
he would t a k e a d m i n i s t r a t i v e n o t i c e of the p r i o r o r d e r , which i s a 
p o s s i b l e a s s u m p t i o n b e c a u s e the R e f e r e e made no s p e c i f i c r e f e r e n c e 
t o a d m i t t i n g t h a t document i n h i s o r d e r . 

I n any e v e n t , c l a i m a n t a r g u e s t h a t b a s i c f a i r n e s s p r e c l u d e s a 
R e f e r e e from e x c l u d i n g e x h i b i t s o f f e r e d by one p a r t y i n v i o l a t i o n 
o f OAR 436-83-400 w h i l e a d m i t t i n g e x h i b i t s o f f e r e d by t h e o t h e r 
p a r t y i n v i o l a t i o n of OAR 436-83-400. We have a l r e a d y s t a t e d our 
b a s i c agreement w i t h c l a i m a n t ' s argument i n F r e d Hanna, s u p r a . 

We have not, however, p r e v i o u s l y c o n s i d e r e d the p o s s i b i l i t y o f 
t a k i n g a d m i n i s t r a t i v e n o t i c e of p r i o r o r d e r s o f t h i s agency, 
i n c l u d i n g t h e p o s s i b i l i t y of t a k i n g a d m i n i s t r a t i v e n o t i c e when a 
p r i o r o r d e r i s not a d m i t t e d i n t o e v i d e n c e b e c a u s e of n oncompliance 
w i t h OAR 436-83-400. S A I F h e r e makes an a l t e r n a t i v e a d m i n i s t r a t i v e 
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n o t i c e argument. We c o n c l u d e t h a t i t i s p r o p e r t o t a k e n o t i c e o f 
p r i o r agency o r d e r s i n c u r r e n t p r o c e e d i n g s . 

P r i o r t o t h e a d o p t i o n of t h e c u r r e n t Oregon E v i d e n c e Code, t h e 
g e n e r a l r u l e was t h a t n o r m a l l y no n o t i c e was t a k e n o f r e c o r d s i n 
d i f f e r e n t c a s e s t h a n t h e c a s e a t b a r . Hood v. H a t f i e l d , 235 Or 38 
( 1 9 6 3 ) . ORS 40.065, ( R u l e 2 0 1 ( b ) , now p r o v i d e s t h a t n o t i c e may be 
t a k e n o f f a c t s " c a p a b l e o f a c c u r a t e and ready d e t e r m i n a t i o n by 
r e s o r t t o s o u r c e s whose a c c u r a c y cannot r e a s o n a b l y be q u e s t i o n e d . " 
Even i f t h e r u l e e x p r e s s e d i n Hood were s t i l l v a l i d , i t h a s l o n g 
been g e n e r a l l y a c c e p t e d t h a t where t h e r e s u l t s o f one c a s e a r e 
d e t e r m i n a t i v e Of t h e c u r r e n t c a s e , n o t i c e may be t a k e n o f t h e 
judgment of t h e o t h e r p r o c e e d i n g . 29 Am J u r 2nd, E v i d e n c e §59. 
O b v i o u s l y knowledge of t h e d a t e o f c l a i m a n t ' s l a s t arangement o f 
c o m p e n s a t i o n i s n e c e s s a r y i n o r d e r t o b e g i n t o d e t e r m i n e whether 
c l a i m a n t ' s c u r r e n t c o n d i t i o n i s now worse th a n i t was a t t h a t 
t i m e . On t h a t b a s i s a l o n e , t h e document i s s u b j e c t t o n o t i c e . 

Going one s t e p f u r t h e r , we b e l i e v e t h a t the b e t t e r r u l e a l l o w s 
R e f e r e e s and t h i s Board t o t a k e n o t i c e of p r i o r o r d e r s o f t h i s 
agency whether r e q u e s t e d o r n o t . McCormick on E v i d e n c e , §330 (2nd 
e d . ) . To r e q u i r e f o r m a l "proof" o f p r i o r o r d e r s seems t o be a 
n e e d l e s s e l e v a t i o n o f form o v e r s u b s t a n c e and s e r v e s l i t t l e p u r p o s e 
o t h e r t h a n t o c l u t t e r e v i d e n t i a r y r e c o r d s t h a t a r e a l r e a d y s u f f i 
c i e n t l y l o n g and complex. We do b e l i e v e , however, t h a t i f n o t i c e 
i s t a k e n w i t h o u t r e q u e s t t h a t t h e p a r t i e s s h o u l d be g i v e n an appro
p r i a t e o p p o r t u n i t y t o comment. I n t h i s c a s e , S A I F s p e c i f i c a l l y 
r e q u e s t e d t h e R e f e r e e t o t a k e n o t i c e of the document, and c l a i m 
a n t ' s c o u n s e l had ample o p p o r t u n i t y a t t h a t p o i n t t o r e s p o n d . We, 
t h e r e f o r e , a g r e e w i t h S A I F and c o n c u r t h a t t h e November 24, 1980 
o r d e r was a p r o p e r m a t t e r f o r a d m i n i s t r a t i v e n o t i c e i n t h i s c a s e . 

With r e g a r d t o t h e i s s u e c o n c e r n i n g c o m p e n s a b i l i t y o f c l a i m 
a n t ' s a g g r a v a t i o n c l a i m s , e x t e n t of d i s a b i l i t y , and t e m p o r a r y t o t a l 
d i s a b i l i t y , we a f f i r m and adopt the r e l e v a n t p o r t i o n s of t h e 
R e f e r e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 6, 1982 i s a f f i r m e d . 
* * * * * * * * * * * * * * * * * * 

ADAM J . GABEL, C l a i m a n t WCB 81 - 0 2 8 1 7 , 8 1 - 0 3 9 3 2 , 8 1 - 0 4 9 8 9 , 
Hansen & Wobbrock, C l a i m a n t ' s A t t o r n e y s 8 1 -04990, 8 1 0 9 2 2 6 , 81-1 0 2 4 0 & 
R a n k i n , McMurry e t a l . , A t t o r n e y s 81-10404 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y March 2 2 , 1983 
Wolf, G r i f f i t h e t a l . , D e f e n s e A t t o r n e y s O r d e r D e n y i n g M o t i o n t o D i s m i s s 

. M i t c h e l l , L a n g e t a l . , A t t o r n e y s 
Schwabe, W i l l i a m s o n e t a l . , A t t o r n e y s 
M o s c a t o & Me y e r s , A t t o r n e y s 
R i c h a r d P e a r c e , A t t o r n e y 

On F e b r u a r y 11, 1983 t h e Board r e c e i v e d a Motion t o D i s m i s s 
from t h e i n s u r e r s e e k i n g d i s m i s s a l o f t h e r e q u e s t f o r r e v i e w f i l e d 
by Columbia Body and Equipment Company and F r e d S. James on o r 
about J a n u a r y 5, 1983, and the c r o s s - r e q u e s t f o r r e v i e w f i l e d by 
c l a i m a n t , Adam J . G a b e l . The i n s u r e r a l l e g e s t h a t t h e r e q u e s t f o r 
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r e v i e w and t h e c r o s s - r e q u e s t were not s e r v e d on t h e p a r t i e s but 
i n s t e a d s e r v e d on t h e a t t o r n e y s f p r the p a r t i e s , t h u s not complying 
w i t h t h e p r o v i s i o n s of ORS 656.295(2) . On March 2, 1983 t h e Board 
r e c e i v e d t h e employer's r e s p o n s e t o t he Motion t o D i s m i s s . 

I t h a s been e s t a b l i s h e d t h a t s e r v i c e upon t h e a t t o r n e y s f o r 
th e p a r t i e s s a t i s f i e s t h e j u r i s d i c t i o n a l r e q u i r e m e n t s of t h e 
s t a t u t e . The Board h e r e b y d e n i e s t h e Motion t o D i s m i s s . 

I T I S SO ORDERED. 

FREDERICK E. HAHNE, C l a i m a n t WCB .82-01831 
M i c h a e l Dye, C l a i m a n t ' s A t t o r n e y March 22, 1983 
Moscato & Mey e r s , D e f e n s e A t t o r n e y s O r d e r on Revie w 
Reviewed by Board Members F e r r i s and L e w i s . 

The employer r e q u e s t s r e v i e w of R e f e r e e Q u i l l i n a n ' s o r d e r 
w h i c h : ( 1 ) found t h a t a December 27. 1981 bending i n c i d e n t w h i c h 
o c c u r r e d a t t h e c l a i m a n t ' s home was an a g g r a v a t i o n of h i s December 
15. 1979 low-back i n j u r y ; ( 2 ) t h a t a s of the time of t he h e a r i n g 
t h e employer had not r e c e i v e d m e d i c a l v e r i f i c a t i o n of t h e c l a i m 
a n t ' s i n a b i l i t y t o work due t o a worsened c o n d i t i o n r e s u l t i n g from 
an i n d u s t r i a l i n j u r y a s r e q u i r e d under ORS 6 5 6 . 2 7 3 ( 6 ) ; t h e r e f o r e , 
a s of t h e A p r i l 6, 1982 d e n i a l of t he c l a i m f o r a g g r a v a t i o n t h e 
employer had no duty to pay temporary t o t a l d i s a b i l i t y and. t h e r e 
f o r e , no p e n a l t i e s and a t t o r n e y ' s f e e would be imposed f o r t h e i r 
f a i l u r e t o do so; and ( 3 ) t h a t the employer f a i l e d t o a c c e p t or 
deny t h e c l a i m w i t h i n 60 days of n o t i c e or knowledge of t h e c l a i m 
a s r e q u i r e d under ORS 656.262 and, t h e r e f o r e , awarded a p e n a l t y of 
15% of t h e compensation due from A p r i l 2, 1982 t o the d a t e of 
d e n i a l A p r i l 6, 1982. 

The Board a f f i r m s and adopts t h e o r d e r of t h e R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r dated August 2, 1982 i s a f f i r m e d . The 
c l a i m a n t ' s a t t o r n e y i s awarded $600 as a r e a s o n a b l e a t t o r n e y ' s f e e 
f o r s e r v i c e s on Board r e v i e w . 

GLENN 0. HALL, C l a i m a n t WCB 81-03510 
P o z z i , W i l s o n e t a l . , C l a i m a n t ' s A t t o r n e y s March 22, 1983 
John S n a r s k i s , D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 
On December 30, 1982 t h e Board i s s u e d i t s Order on Review 

h e r e i n , r e v e r s i n g t h e R e f e r e e ' s award of permanent t o t a l 
d i s a b i l i t y and awarding c l a i m a n t compensation f o r 45% u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y . The i n s u r e r t h e r e a f t e r moved t h e 
Board f o r r e c o n s i d e r a t i o n of i t s o r d e r , r e q u e s t i n g t h a t t h e Board 
a u t h o r i z e and a l l o w t h e i n s u r e r t o s e t o f f amounts p a i d p ending 
r e v i e w under t h e terms of the R e f e r e e ' s award of permanent t o t a l 
d i s a b i l i t y a g a i n s t t h e Board's award of permanent p a r t i a l 
d i s a b i l i t y . I n o r d e r t o a l l o w us t o c o n s i d e r t h e m e r i t s o f t he 
i n s u r e r ' s r e q u e s t , we a b a t e d our Order on Review by o r d e r o f 
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J a n u a r y 10, 1983. F o r the f o l l o w i n g r e a s o n s , t h e i n s u r e r ' s 
r e q u e s t i s d e n i e d . 

The a p p l i c a b l e s t a t u t e and r u l e a r e ORS 656.313 and OAR 
436-54-320. See a l s o ORS 6 5 6 . 2 6 8 ( 4 ) , which a l l o w s t h e E v a l u a t i o n 
D i v i s i o n t o make n e c e s s a r y a d j u s t m e n t s i n compensation p a i d o r 
p a y a b l e a s p a r t o f the terms o f a D e t e r m i n a t i o n O r d e r . ORS 
656.313 p r o v i d e s i n p a r t : 

" ( 1 ) F i l i n g by an employer o r the i n s u r e r 
of a r e q u e s t f o r r e v i e w o r c o u r t a p p e a l 
s h a l l not s t a y payment of compensation t o a 
c l a i m a n t . 

" ( 2 ) I f t h e board o r c o u r t s u b s e q u e n t l y 
o r d e r s t h a t compensation t o t h e c l a i m a n t 
s h o u l d not have been a l l o w e d o r s h o u l d have 
been awarded i n a l e s s e r amount tha n 
awarded, t h e c l a i m a n t s h a l l not be 
o b l i g a t e d t o r e p a y any s u c h c o m p e n s a t i o n 
w h i c h was p a i d pending t h e r e v i e w o r 
a p p e a l . " 

OAR 436-54-320 i s t h e a d m i n i s t r a t i v e r u l e of t h e Workers 
Compensation Department g o v e r n i n g t h e r e c o v e r y o f overpayments of 
b e n e f i t s . That r u l e p r o v i d e s i n p a r t : 

" I n s u r e r s and s e l f - i n s u r e d employers may 
r e c o v e r overpayment of b e n e f i t s p a i d t o a 
worker on an a c c e p t e d c l a i m from b e n e f i t s 
which a r e o r may become p a y a b l e on t h a t 
c l a i m . Payment of b e n e f i t s p a i d p r i o r t o 
d e n i a l p u r s u a n t t o ORS 6 56.262(5) [now 
6 5 6 . 2 6 2 ( 6 ) ] o r p a i d d u r i n g a p p e a l p u r s u a n t 
t o ORS 656.313 s h a l l not be r e c o v e r a b l e 
under t h i s s e c t i o n . " 

We t h i n k t h e r e f e r e n c e t o b e n e f i t s p a i d " d u r i n g a p p e a l " i s 
i n t e n d e d t o i n c l u d e b e n e f i t s p a i d pending Board r e v i e w . B e c a u s e 
t h e a d m i n i s t r a t i v e r u l e i s t h u s s p e c i f i c i n p r o v i d i n g t h a t 
b e n e f i t s p a i d pending r e v i e w a r e not r e c o v e r a b l e by o p e r a t i o n of 
i t s t e r m s , t h i s r u l e h a s no a p p l i c a t i o n t o ' t h e i s s u e r a i s e d by t h e 
i n s u r e r ' s r e q u e s t f o r r e c o n s i d e r a t i o n . 

The i s s u e , t h e n , i s whether ORS 656.313, p a r t i c u l a r l y 
s u b s e c t i o n ( 2 ) , p r o h i b i t s t h e s e t o f f r e q u e s t e d by t h e i n s u r e r . We 
f i n d t h a t i t does. 

An i n t e r p r e t a t i o n of ORS 6 56.313(2) which would a l l o w t h e 
s e t o f f i n t h i s c a s e c o u l d be b a s e d upon a d i s t i n c t i o n between ( 1 ) 
a c l a i m a n t ' s e n t i t l e m e n t not t o have t o "repay" c o m p e n s a t i o n 
e r r o n e o u s l y p a i d p e n d i n g t h e r e v i e w p r o c e s s , an e n t i t l e m e n t 
c r e a t e d by t h e terms of ORS 656.313, and ( 2 ) o f f s e t t i n g payments 
made on t h e R e f e r e e ' s award a g a i n s t payments due on t h e award made 
by t h e Board. T h e r e i s some b a s i s f o r such a d i s t i n c t i o n —• 
m e r e l y a l l o w i n g t h e i n s u r e r / e m p l o y e r a s e t o f f , w i t h o u t a c t u a l l y 
r e q u i r i n g a c l a i m a n t t o r e p a y b e n e f i t s p r e v i o u s l y r e c e i v e d , i s 
s e e m i n g l y a l e s s onerous consequence. The p r a c t i c a l e f f e c t of 
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b o t h a l t e r n a t i v e s i s , however, s u b s t a n t i a l l y t h e same: To a l l o w 
t h e i n s u r e r / e m p l o y e r t o r e c o v e r compensation b e n e f i t s e r r o n e o u s l y 
awarded by l i t i g a t i o n o r d e r . We have d e t e r m i n e d t h a t , w hatever 
t h e t h e o r e t i c a l m e r i t s o f a d i s t i n c t i o n between not h a v i n g t o 
" r e p a y " and h a v i n g f u t u r e b e n e f i t s reduced b e c a u s e of a " s e t o f f , " 
t h e l e g i s l a t u r e h a s not s e e n f i t t o make s u c h a f i n e d i s t i n c t i o n 
b u t i n s t e a d had chosen s t a t u t o r y language which b r o a d l y seems t o 
c o n t e m p l a t e c l a i m a n t s h a v i n g the r i g h t t o r e t a i n , w i t h o u t any form 
of l e g a l c o n sequences, compensation p a i d pending r e v i e w and a p p e a l 
even when i t i s s u b s e q u e n t l y d e t e r m i n e d t h a t s u c h c o mpensation was 
e r r o n e o u s l y awarded. 

I n a d d i t i o n t o t h e s u b s t a n t i a l l y s i m i l a r p r a c t i c a l e f f e c t o f 
t h e two a r g u a b l y d i f f e r e n t i n t e r p r e t a t i o n s of t h e s t a t u t e , t h e 
l e g a l e f f e c t of t h e two i s e x a c t l y t h e same; i . e . , e a c h h a s t h e 
r e s u l t o f r e t r o a c t i v e l y n e g a t i n g the e f f e c t o f an o r d e r o f an 
i n f e r i o r t r i b u n a l . I n Rak v. S A I F , 31 Or App 125 ( 1 9 7 7 ) , t h e 
c o u r t c o n s i d e r e d S A I F 1 s argument t h a t t h e c o u r t had i n h e r e n t 
a u t h o r i t y t o suspend S A I F ' s o b l i g a t i o n t o pay a c c r u e d b e n e f i t s 
o r d e r e d by the c i r c u i t c o u r t . The c o u r t found t h a t i t had no s u c h 
a u t h o r i t y by v i r t u e of the terms of ORS 656.313. 31 Or App a t 129. 

The i n s u r e r ' s argument i n t h i s c a s e i n f a v o r of i t s c l a i m f o r 
a c r e d i t and o f f s e t , i n a d d i t i o n t o r e l y i n g upon t h e meaning of 
" r e p a y " , i s t h a t c l a i m a n t i s u n j u s t l y e n r i c h e d by b e i n g p e r m i t t e d 
t o r e t a i n t h e permanent t o t a l d i s a b i l i t y b e n e f i t s r e c e i v e d under 
t h e terms of the R e f e r e e ' s o r d e r , a s w e l l a s the permanent p a r t i a l 
d i s a b i l i t y b e n e f i t s awarded by the Board. C i t i n g Candee v. S A I F , 
40 Or App 567 ( 1 9 7 9 ) , and J . P. Compton Co. v. D e G r a f f , 52 Or App 
317 ( 1 9 8 1 ) , t h e i n s u r e r m a i n t a i n s t h a t , " [ t ] h e c o u r t s have frowned 
on t h e i d e a of an u n j u s t e n r i c h m e n t i n w o r k e r s compensation 
p r o c e e d i n g s . " A l t h o u g h t h i s i s t r u e , t h e c o u r t s have a l s o 
r e c o g n i z e d t h a t , i n e n a c t i n g ORS 656.313, t h e L e g i s l a t u r e h a s 
s t r u c k a b a l a n c e i n the q u i d p r o quo format of the w o r k e r s 
c o m p e n s a t i o n s y s t e m : 

"The [ w o r k e r s ] compensation system 
compromises many i n t e r e s t s of b o t h 
employers and employes out of the b e l i e f 
t h a t an a l t e r n a t i v e t o j u d i c i a l 
d e t e r m i n a t i o n of e m p l o y m e n t - r e l a t e d i n j u r y 
c l a i m s i s n e c e s s a r y . Employes must f o r e g o , 
i n t e r a l i a , t h e r i g h t t o sue i n c o u r t f o r 
i n j u r i e s o c c u r r i n g i n the c o u r s e of 
employment but r e c e i v e i n exchange t h e 
e l i m i n a t i o n of f a u l t a s a b a s i s f o r 
c o m pensation. Employers r e c e i v e t h e 
b e n e f i t of l i m i t e d l i a b i l i t y f o r 
compensable a c c i d e n t s but a r e r e q u i r e d on 
the o t h e r hand t o assume l i a b i l i t y f o r a 
g r e a t e r number of i n j u r i e s . " Wisherd v. 
P a u l Koch Volkswagen, I n c . , 28 Or App 513, 
516 ( 1 9 7 9 ) . 

W i s h e r d upheld the c o n s t i t u t i o n a l t y of ORS 656.313, which a t 
t h e time of t h a t d e c i s i o n , was c o m p r i s e d of o n l y s u b s e c t i o n s ( 1 ) 
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and ( 2 ) o f the p r e s e n t s t a t u t e . At i s s u e i n Wisherd was t h e 
payment of m e d i c a l e x p e n s e s . I n a p p a r e n t r e s p o n s e t o t h e c o u r t ' s 
d e c i s i o n i n t h a t c a s e , i n 1979 the l e g i s l a t u r e added s u b s e c t i o n s 
( 3 ) and ( 4 ) t o ORS 656.313. Oregon Laws 1979, C h a p t e r 673, 
S e c t i o n 1. 
S u b s e c t i o n s ( 3 ) and ( 4 ) p r o v i d e t h a t c o n t e s t e d m e d i c a l s e r v i c e s 
need not be p a i d f o r by an i n d u s t r i a l i n s u r e r o r s e l f - i n s u r e d 
employer pending r e v i e w and a p p e a l u n t i l t h e c o m p e n s a b i l i t y o f 
t h o s e m e d i c a l s e r v i c e s h a s been f i n a l l y d e t e r m i n e d a d v e r s e l y t o 
t h e p o s i t i o n o f t h e i n s u r e r / e m p l o y e r . 

I n a d d i n g s u b s e c t i o n s ( 3 ) and ( 4 ) t o ORS 656.313, t h e 
l e g i s l a t u r e l e f t i n t a c t s u b s e c t i o n s ( 1 ) and ( 2 ) , w h i c h c o n t i n u e t o 
s t a t e t h e g e n e r a l r u l e t h a t a l l forms of compensation b e n e f i t s 
( o t h e r t h a n m e d i c a l s e r v i c e s ) do have t o be p a i d pending r e v i e w 
and a p p e a l . T h i s l e g i s l a t i v e i n a c t i o n does not form t h e compl e t e 
b a s i s o f our d e c i s i o n ; however, i t f o r t i f i e s us i n our c o n c l u s i o n 
t h a t t h e l e g i s l a t u r e c l e a r l y h a s p l a c e d t h e burden f o r e r r o n e o u s l y 
o r d e r e d c o m p e n s a t i o n p a i d pending r e v i e w o r a p p e a l upon t h e 
employer and i t s i n s u r e r . See Jon e s v. S A I F , 49 Or App 543, 547 
( 1 9 8 0 ) . A l t h o u g h t h e e f f e c t of our o r d e r may be t o u n j u s t l y 
e n r i c h c l a i m a n t , t h i s i s a m a t t e r which must be a d d r e s s e d t o t h e 
l e g i s l a t u r e . 

The employer i n H a r r y C. J o r d a n , WCB Case No. 81-01698, 35 
Van N a t t a 282 ( d e c i d e d t h i s d a t e ) , h a s d i r e c t e d our a t t e n t i o n t o 
our d e c i s i o n i n H a r o l d 0. P e t e r s o n , 30 Van N a t t a 273, 275 ( 1 9 8 0 ) , 
r e v e r s e d on o t h e r grounds, 52 Or App 731 ( 1 9 8 1 ) , i n w h i c h we 
a l l o w e d an o f f s e t a g a i n s t the permanent p a r t i a l d i s a b i l i t y award 
g r a n t e d by our o r d e r a g a i n s t t h e payments o f permanent t o t a l 
d i s a b i l i t y made p u r s u a n t t o t h e R e f e r e e ' s o r d e r . We a p p a r e n t l y 
g r a n t e d t h a t r e l i e f s u a sponte, a s i t was not an i s s u e d i s c u s s e d 
i n our o r d e r . Now t h a t t h e i s s u e h a s been r a i s e d by t h e p a r t i e s , 
and h a v i n g g i v e n i t our complete c o n s i d e r a t i o n , we f i n d t h a t t h e 
r e q u e s t e d c r e d i t and o f f s e t cannot be a l l o w e d by v i r t u e o f ORS 
6 5 6 . 3 1 3 ( 2 ) . 

ORDER 

The i n s u r e r ' s r e q u e s t f o r an o r d e r a l l o w i n g i t t o o f f s e t 
permanent t o t a l d i s a b i l i t y b e n e f i t s p a i d pending r e v i e w p u r s u a n t 
t o t h e R e f e r e e ' s o r d e r , a g a i n s t t h e permanent p a r t i a l d i s a b i l i t y 
award g r a n t e d by t h e Board's Order on Review, i s d e n i e d . T h e r e 
b e i n g no i s s u e c o n c e r n i n g t h e r e m a i n i n g p r o v i s i o n s of t h e Bo a r d ' s 
Order on Review d a t e d December 30, 1982, we rea d o p t and r e p u b l i s h 
t h a t o r d e r e f f e c t i v e t h i s d a t e . 

* * * * * * * * * ********* 
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BETTY L . HAMILTON, C l a i m a n t WCB 80-09228 
M i c h a e l B. Dye, C l a i m a n t ' s A t t o r n e y March 2 2 , 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board members F e r r i s and L e w i s . 

C l a i m a n t s e e k s r e v i e w of R e f e r e e Braverman's o r d e r a f f i r m i n g 
t h e S A I F C o r p o r a t i o n ' s d e n i a l o f h e r p s y c h i a t r i c c o n d i t i o n . The 
o n l y i s s u e i s whether the c l a i m a n t h a s s u s t a i n e d h e r burden of 
p r o v i n g t h a t h e r p s y c h i a t r i c c o n d i t i o n was c a u s e d by work e x p o s u r e . 

The c l a i m a n t i s a h i g h s c h o o l language a r t s and s o c i a l s t u d i e s 
t e a c h e r . During the s p r i n g s e m e s t e r of the 1979-80 s c h o o l y e a r she 
began n o t i c i n g p h y s i c a l symptoms which i n c l u d e d abdominal spasms, 
shaky arms and hands, d i s o r i e n t a t i o n , t i g h t n e s s o f the t h r o a t and a 
s t i f f neck. Her f a m i l y p h y s i c i a n , s u s p e c t i n g t h a t t h e problems 
were p s y c h o l o g i c a l , r e f e r r e d h e r t o a p s y c h i a t r i s t . The p s y c h i a 
t r i s t c o n f i r m e d t h e f a m i l y d o c t o r ' s d i a g n o s i s . The c l a i m a n t took 
a l e a v e of absence f o r t h e 1980-81 s c h o o l y e a r b e c a u s e h e r p s y c h i a 
t r i s t thought i t would r e l i e v e h e r problems. D u r i n g t h e time sh e 
was o f f work h e r symptoms d i s a p p e a r e d . However, t h e y r e a p p e a r e d 
w h i l e she was d o i n g v o l u n t e e r work the f o l l o w i n g s p r i n g . A f t e r t h e 
v o l u n t e e r work ended the symptoms a g a i n d i s a p p e a r e d . She h a s now 
r e t u r n e d t o work, a p p a r e n t l y w i t h o u t problems. 

T h i s c l a i m must be r e s o l v e d by a p p l y i n g t h e major c o n t r i b u t i n g 
c a u s e s t a n d a r d e n u n c i a t e d by the Court of A p p e a l s i n S A I F v. G y g i , 
55 Or App 570 ( 1 9 8 0 ) . The R e f e r e e d i d not have t h e b e n e f i t o f Gygi 
when he i s s u e d h i s d e c i s i o n . I n s t e a d , he r e l i e d on t h e s i g n i f i c a n t 
p r e p o n d e r a n c e t e s t which was t h e n the s t a n d a r d a p p l i e d by t h e 
Board. A p p l y i n g t h a t t e s t , t h e R e f e r e e found t h a t t h e c l a i m a n t had 
f a i l e d t o s u s t a i n h e r burden o f p r o v i n g t h a t h e r c o n d i t i o n was 
c a u s e d by h e r work e x p o s u r e . 

On de novo r e v i e w , we f i n d t h a t the c l a i m a n t has s u s t a i n e d h e r 
b u rden o f p r o v i n g by a preponderance of the e v i d e n c e t h a t h e r work 
e x p o s u r e was the major c o n t r i b u t i n g c a u s e of h e r p s y c h o l o g i c a l 
c o n d i t i o n . 

C l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Buss, was of t h e o p i n i o n 
t h a t t h e two main f a c t o r s c a u s i n g the c l a i m a n t ' s p s y c h o l o g i c a l 
problems were h e r m a r i t a l s i t u a t i o n and h e r work s i t u a t i o n . 
However, he was adamant i n r e f u s i n g t o q u a n t i f y t h e e x t e n t t o which 
e i t h e r c o n t r i b u t e d t o h e r c o n d i t i o n . S A I F ' s c o u n s u l t a n t , Dr. 
S t o l z b e r g , was u n a b l e t o v e n t u r e any o p i n i o n a s t o t h e p o s s i b l e 
c a u s a t i o n of c l a i m a n t ' s c o n d i t i o n . The m e d i c a l e v i d e n c e , t h e r e 
f o r e , does not c l e a r l y e s t a b l i s h t h a t c l a i m a n t ' s work ex p o s u r e was 
t h e major c a u s e of h e r c o n d i t i o n . C o n s i d e r i n g t h e m e d i c a l e v i d e n c e 
o f r e c o r d , however, t o g e t h e r w i t h the t e s t i m o n y g i v e n by c l a i m a n t , 
h e r s u p e r v i s o r and h e r d a u g h t e r , we a r e c o n v i n c e d t h a t c l a i m a n t ' s 
work ex p o s u r e was the major c o n t r i b u t i n g c a u s e of h e r p s y c h o l o g i c a l 
d i f f i c u l t i e s . 

C l a i m a n t and h e r husband f i r s t began t o s e p a r a t e o v e r two 
y e a r s b e f o r e the o n s e t o f h e r symptoms. Her husband d e v e l o p e d a 
c o n s u l t i n g b u s i n e s s i n C a l i f o r n i a a t t h a t time and began s p e n d i n g 
more and more time away from home. Over one y e a r b e f o r e t h e o n s e t 
o f h e r symptoms i t became ap p a r e n t t o c l a i m a n t t h a t h e r husband was 
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n e v e r a c t u a l l y g o i n g t o r e t u r n . At t h a t time he stopped c o n t r i 
b u t i n g any s i g n i f i c a n t amount t o the c l a i m a n t ' s s u p p o r t . She 
t e s t i f i e d t h a t she had c r y i n g s p e l l s a s a r e s u l t of t h e s e p a r a t i o n 
from h e r husband, but s u f f e r e d no p h y s i c a l symptoms a t t h a t t i m e . 

Both c l a i m a n t and h e r co-worker t e s t i f i e d t h a t b e g i n n i n g i n 
t h e f a l l s e m e s t e r of the 1979-80 s c h o o l y e a r c l a i m a n t ' s work 
p r e s s u r e s i n c r e a s e d s i g n i f i c a n t l y . She was t e a c h i n g f i v e c l a s s e s 
a t t h a t t i m e . Her a v e r a g e c l a s s s i z e was i n e x c e s s o f 32 s t u d e n t s . 
S e v e r a l o f h e r c l a s s e s were w r i t i n g c l a s s e s w h i c h r e q u i r e d h e r t o 
g r a de numerous p a p e r s . She had f o u r d i f f e r e n t s u b j e c t s t o p r e p a r e 
w i t h o n l y about one hour a day s e t a s i d e f o r p r e p a r a t i o n . One o f 
t h e c l a s s e s was a b r a n d new c o u r s e which was d e s i g n e d t o be a t a 
c o l l e g e l e v e l . I n a d d i t i o n , the s c h o o l had i n c r e a s e d t h e p a p e r 
work i n v o l v e d i n k e e p i n g t r a c k of s t u d e n t a t t e n d a n c e and d i s c i 
p l i n e . The c o l l e g e l e v e l c o u r s e was c a n c e l l e d b e c a u s e o f 
a d m i n i s t r a t i v e problems. The c l a i m a n t f e l t she was blamed by o t h e r 
t e a c h e r s who had t o a b s o r b the s t u d e n t s from t h a t c l a s s i n t o t h e i r 
c l a s s e s . The work p r e s s u r e s d u r i n g the f o l l o w i n g s e m e s t e r were 
r o u g h l y e q u a l . 

I t was d u r i n g the f o l l o w i n g s e m e s t e r t h a t the c l a i m a n t began 
e x p e r i e n c i n g the p h y s i c a l symptoms. The f a c t t h a t when she took a 
l e a v e of a b s e n c e h e r symptoms g r a d u a l l y d i s a p p e a r e d i n d i c a t e s t o 
us t h a t i t was t he s t r e s s e s on the j o b which p r e c i p i t a t e d h e r 
c o n d i t i o n . 

I f h e r m a r i t a l problems p r e d i s p o s e d h e r t o t h i s c o n d i t i o n , h e r 
c l a i m would s t i l l be compensable, b e c a u s e h e r work e x p o s u r e was t h e 
major c o n t r i b u t i n g c a u s e o f the c o n d i t i o n w h i c h c a u s e d h e r t o m i s s 
work. I n s p e a k i n g of t h e c l a i m a n t i n G y g i , t h e c o u r t s a i d : 

" C e r t a i n l y he was h i g h l y s u s c e p t i b l e t o 
d e p r e s s i o n and a l c o h o l i s m r e s u l t i n g from 
s t r e s s i n many s i t u a t i o n s i n h i s l i f e . 
N o n e t h e l e s s , when viewed a s a c a u s e of h i s 
d i s a b i l i t y , t h e s t r e s s he f a c e d w h i l e on 
t h e j o b was of g r e a t e r i n t e n s i t y and was 
not s u b s t a n t i a l l y t h e same a s the s t r e s s 
f a c e d o f f t h e j o b . " 

C l a i m a n t was a b l e t o cope w i t h h e r m a r i t a l problems w i t h o u t d i s 
a b l i n g symptoms. I t was o n l y when h e r work s t r e s s e s i n c r e a s e d t h a t 
she became d i s a b l e d . We c o n c l u d e t h a t h e r work s t r e s s e s were o f 
g r e a t e r i n t e n s i t y and not s u b s t a n t i a l l y t h e same a s h e r o f f t h e j o b 
s t r e s s e s . A c c o r d i n g l y , we f i n d t h a t h e r p s y c h o l o g i c a l c o n d i t i o n i s 
a compensable c o n d i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 20, 1982 i s r e v e r s e d . The 
c l a i m i s remanded t o S A I F f o r a c c e p t a n c e and p r o c e s s i n g . C l a i m 
a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e a t t o r n e y ' s f e e o f $1,600 f o r 
s e r v i c e s a t h e a r i n g and b e f o r e the Board. 

******************* 
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DWAYNE L . HANSON, C l a i m a n t 
E v o h l F. Malagon, C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 81-10048 
March 22, 1983 
O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e B a k e r ' s o r d e r 
w h i c h d i s a p p r o v e d the i n s u r e r ' s October 23, 1981 d e n i a l , and 
awarded c l a i m a n t ' s c o u n s e l a $950 a t t o r n e y ' s f e e . 

The i s s u e on r e v i e w i s c o m p e n s a b i l i t y , S A I F a s s e r t i n g t h a t 
c l a i m a n t d i d not prove the c o m p e n s a b i l i t y of h i s l e f t knee and low 
back i n j u r y o f October 9, 1981 by a p r e p o n d e r a n c e of the e v i d e n c e . 

The bottom l i n e i n d e c i d i n g t h i s c a s e i s the c r e d i b i l i t y of 
t h e c l a i m a n t . W h i l e r e c o g n i z i n g t h a t t h e r e i s "ample b a s i s f o r 
r e a s o n a b l e doubt" i n t h e r e c o r d , the R e f e r e e d i d f i n d c l a i m a n t t o 
be c r e d i b l e , n o t i n g t h a t c l a i m a n t i s not r e q u i r e d t o prove h i s c a s 
beyond a r e a s o n a b l e doubt. We u s u a l l y d e f e r t o the R e f e r e e ' s 
f i n d i n g on t h e i s s u e of c r e d i b i l i t y s i n c e he h a s t h e o p p o r t u n i t y t 
s e e and h e a r the w i t n e s s e s and i s t h u s b e t t e r a b l e t o weigh t h e i r 
c r e d i b i l i t y on d i s p u t e d i s s u e s of f a c t . Hannan v. Good S a m a r i t a n 
H o s p i t a l , 4 Or App 178 ( 1 9 7 1 ) . Y e t , depending upon t h e b a s i s 
t h e r e f o r , we do t r e a t c r e d i b i l i t y f i n d i n g s d i f f e r e n t l y , a s we s a i d 
i n K a r e n K. K e p h a r t , 34 Van N a t t a 707 ( 1 9 8 2 ) : 

"The Board h a s t h e advantage of h a v i n g a 
t r a n s c r i p t , which was not a v a i l a b l e t o t h e 
R e f e r e e . I f a R e f e r e e makes a c r e d i b i l i t y 
f i n d i n g b a s e d on demeanor, t h e Board 
n e c e s s a r i l y u s u a l l y must d e f e r . I f a 
R e f e r e e makes a c r e d i b i l i t y f i n d i n g b a s e d 
on what was s a i d . . . . t h e Board i s i n a 
s u p e r i o r p o s i t i o n t o make t h a t judgment. 
R i c h a r d A. C a s t n e r , 33 Van N a t t a 662, 663 

Here, we a r e u n a b l e t o d e t e r m i n e the b a s i s upon which t h e 
R e f e r e e made the c r e d i b i l i t y f i n d i n g : on demeanor, on what was 
s a i d , o r a c o m b i n a t i o n of the two. N e v e r t h e l e s s , b a s e d upon our 
r e v i e w o f t h e r e c o r d , we d e f e r t o the R e f e r e e ' s f i n d i n g t h a t c l a i m 
a n t i s c r e d i b l e . We c o n c l u d e , t h e r e f o r e , t h a t t h e w e i g h t o f t h e 
e v i d e n c e e s t a b l i s h e s t h a t c l a i m a n t s u s t a i n e d a l e f t l e g and low 
back i n j u r y a r i s i n g out o f and i n the c o u r s e o f h i s employment, 
r e q u i r i n g m e d i c a l t r e a t m e n t and r e s u l t i n g i n d i s a b i l i t y . 

The Board a f f i r m s and adopts t h e o r d e r of the R e f e r e e . 

The R e f e r e e ' s o r d e r d a t e d June 29, 1982 i s a f f i r m e d . C l a i m 
a n t ' s c o u n s e l i s awarded $500 a s a r e a s o n a b l e a t t o r n e y ' s f e e f o r 
p r e v a i l i n g on r e v i e w . 

( 1 9 8 1 ) . I I 

ORDER 

* * • • * • * * * • * • * * 
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HARRY C. JORDAN, C l a i m a n t WCB 81-01698 
A l l a n Coons, C l a i m a n t ' s A t t o r n e y March 2 2 , 1983 
Wolf, G r i f f i t h e t a l . , D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 
The Board i s s u e d i t s Order on Review h e r e i n on December 30, 

1982, m o d i f y i n g t h e R e f e r e e ' s award o f permanent t o t a l d i s a b i l i t y 
and, i n l i e u t h e r e o f , awarding c l a i m a n t compensation f o r 
u n s c h e d u l e d and s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . The 
s e l f - i n s u r e d employer t h e r e a f t e r moved the Board f o r 
r e c o n s i d e r a t i o n of i t s o r d e r , r e q u e s t i n g t h a t i t be a l l o w e d t o 
o f f s e t t h e permanent t o t a l d i s a b i l i t y b e n e f i t s p a i d p ending Board 
r e v i e w a g a i n s t t h e permanent p a r t i a l d i s a b i l i t y award g r a n t e d by 
t h e Board. We a b a t e d our Order on Review by o r d e r of J a n u a r y 28, 
1983. C l a i m a n t ' s a t t o r n e y h a s a l s o r e q u e s t e d r e c o n s i d e r a t i o n , 
c o n t e n d i n g t h a t t h e R e f e r e e ' s award of permanent t o t a l d i s a b i l i t y 
was c o r r e c t , o r , a l t e r n a t i v e l y , t h a t c l a i m a n t i s e n t i t l e d t o an 
award o f 100% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . 

F o r t h e r e a s o n s s t a t e d i n Glenn O. H a l l , WCB Case No. 
81-03510, 35 Van N a t t a 275 ( d e c i d e d t h i s d a t e ) , t h e s e l f - i n s u r e d 
e m p l o y e r ' s r e q u e s t f o r a c r e d i t and o f f s e t a g a i n s t t h e permanent 
p a r t i a l d i s a b i l i t y b e n e f i t s awarded by the Board's Order on Review 
i s d e n i e d . Having r e c o n s i d e r e d t h e m e r i t s o f our Order on Review, 
m o d i f y i n g t h e R e f e r e e ' s award of permanent t o t a l d i s a b i l i t y , we 
d e c l i n e t o modify our o r d e r a s r e q u e s t e d by c l a i m a n t . 

ORDER 

On r e c o n s i d e r a t i o n o f our Order on Review d a t e d December 30, 
1982, we adhere t h e r e t o . The s e l f ^ - i n s u r e d e m ployer's r e q u e s t f o r 
a c r e d i t and o f f s e t i s d e n i e d . Our Order on Review i s , t h e r e f o r e , 
r e a d o p t e d and r e p u b l i s h e d e f f e c t i v e t h i s d a t e . 

* * * ^ * if. * * * * * * * 

LEONARD F. KISOR, D e c e a s e d WCB n/a 
J e f f r e y M u t n i c k , A t t o r n e y March 22, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y T h i r d P a r t y O r d e r 
T h i s p r o c e e d i n g c o n c e r n s a t t o r n e y f e e s t h a t may be r e c o v e r e d 

by an a t t o r n e y r e p r e s e n t i n g a worker, or t h e w o r k e r ' s 
b e n e f i c i a r i e s , where a c i v i l ( t h i r d p a r t y ) a c t i o n has been 
i n i t i a t e d a s a r e s u l t of i n j u r y or o t h e r w r o n g f u l conduct w h i c h 
a l s o g i v e s r i s e t o a w o r k e r s compensation c l a i m . See ORS 656.154 
and 656.576, e t s e q . 

The t h i r d p a r t y a c t i o n i n v o l v e d h e r e i n i s a s u i t p r e s e n t l y 
pending i n t h e F e d e r a l D i s t r i c t C o u r t f o r t h e Western D i s t r i c t of 
Washington, f i l e d by t h e d e c e a s e d w o r k e r ' s widow, a s t h e p e r s o n a l 
r e p r e s e n t a t i v e of t h e d e c e d e n t ' s e s t a t e , a g a i n s t v a r i o u s a s b e s t o s 
m a n u f a c t u r e r s whose p r o d u c t s a l l e g e d l y c a u s e d t h e d e a t h of t h e 
worker a s a consequence of t h e development of mesothelioma, an 
a s b e s t o s - r e l a t e d d i s e a s e . The p l a i n t i f f i n t h e t h i r d p a r t y a c t i o n 
i s r e p r e s e n t e d by c o u n s e l i n P o r t l a n d , Oregon who f i l e d s u i t i n 
the S t a t e of Washington due to t h e more f a v o r a b l e p r o d u c t s 
l i a b i l i t y l a w s i n t h a t s t a t e . A c c o r d i n g l y . P o r t l a n d c o u n s e l have 
n e c e s s a r i l y a s s o c i a t e d l o c a l c o u n s e l i n S e a t t l e . Washington. The 
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r e t a i n e r agreement e n t e r e d i n t o between p l a i n t i f f and her 
a t t o r n e y s c a l l s f o r a c o n t i n g e n t f e e e q u i v a l e n t t o 40% of t h e 
r e c o v e r y o b t a i n e d a g a i n s t the v a r i o u s t h i r d p a r t y d e f e n d a n t s . 
P o r t l a n d c o u n s e l has communicated w i t h t h e i n d u s t r i a l i n s u r e r , t h e 
S A I F C o r p o r a t i o n , i n an e f f o r t to o b t a i n the i n s u r e r ' s agreement 
to t h i s a t t o r n e y f e e arrangement. S A I F has i n d i c a t e d t h a t , even 
though t h e y have no o b j e c t i o n s t o the a t t o r n e y f e e s r e q u e s t e d i n 
t h i s c a s e , because of e x i s t i n g a d m i n i s t r a t i v e r u l e s g o v e r n i n g 
r e c o v e r y of a t t o r n e y f e e s i n t h i r d p a r t y a c t i o n s , i t has no 
a u t h o r i t y t o a g r e e t o any f e e arrangement w h i c h would r e s u l t i n an 
a t t o r n e y ' s r e c o v e r y of a f e e e x c e e d i n g the s c h e d u l e c o n t a i n e d i n 
t h e a d m i n i s t r a t i v e r u l e s . The p a r t i e s appear t o b e l i e v e t h a t t h e 
p r e s e n t r u l e s l i m i t t h e a t t o r n e y ' s f e e r e c o v e r a b l e i n t h i r d p a r t y 
a c t i o n s t o 33-1/3% of the g r o s s r e c o v e r y o b t a i n e d i n b e h a l f of t h e 
c l a i m a n t / p l a i n t i f f . C o u n s e l h e r e i n have i n d i c a t e d t h e i r i n a b i l i t y 
t o p r o c e e d f u r t h e r i n t h e t h i r d p a r t y l i t i g a t i o n i f t h e a t t o r n e y ' s 
f e e t h a t t h e y a r e p e r m i t t e d t o r e c e i v e from the p r o c e e d s of t h e 
t h i r d p a r t y r e c o v e r y i s so l i m i t e d . 

The i s s u e , t h e r e f o r e , i s whether c o u n s e l a r e e n t i t l e d to 
r e c e i v e a f e e e q u i v a l e n t t o 40% of t h e r e c o v e r y o b t a i n e d i n 
b e h a l f of t h e p l a i n t i f f , i n a c c o r d a n c e w i t h t h e r e t a i n e r 
agreement e n t e r e d i n t o between p l a i n t i f f and her a t t o r n e y s , or 
w h e t h e r , by v i r t u e of the a d m i n i s t r a t i v e r u l e s g o v e r n i n g 
a t t o r n e y f e e s i n t h i r d p a r t y a c t i o n s , c o u n s e l a r e l i m i t e d t o 
r e c e i p t of a f e e w h i c h does not exceed 33-1/3% of t h e p r o c e e d s 
of t h e t h i r d p a r t y r e c o v e r y . 

He h o l d t h a t t h e p r e s e n t a d m i n i s t r a t i v e r u l e s do not 
n e c e s s a r i l y l i m i t t h e a t t o r n e y ' s f e e i n a l l t h i r d p a r t y a c t i o n s 
t o 33-1/3% of t h e g r o s s r e c o v e r y , and t h a t , under t h e f a c t s and 
c i r c u m s t a n c e s a s t h e y appear t o e x i s t i n t h i s c a s e , c o u n s e l a r e 
e n t i t l e d t o r e c e i v e an a t t o r n e y ' s f e e e q u i v a l e n t to 40% of the 
g r o s s r e c o v e r y o b t a i n e d i n b e h a l f of the c l a i m a n t / p l a i n t i f f . 

The g e n e r a l s t a t u t o r y p r o v i s i o n g o v e r n i n g t h e s c h e d u l e of 
a t t o r n e y f e e s i n w o r k e r s compensation p r o c e e d i n g s i s ORS 
656.388. S u b s e c t i o n ( 4 ) p r o v i d e s : 

"The board s h a l l , a f t e r c o n s u l t a t i o n w i t h 
t h e Board of G overnors of t h e Oregon S t a t e 
B a r . e s t a b l i s h a s u g g e s t e d s c h e d u l e of f e e s 
f o r a t t o r n e y s r e p r e s e n t i n g a worker under 
ORS 656.001 to 656.794." 

The more s p e c i f i c s t a t u t o r y p r o v i s i o n r e l a t i v e t o a t t o r n e y f e e s i n 
t h i r d p a r t y p r o c e e d i n g s i s c o n t a i n e d i n ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) . 
p r o v i d i n g t h a t a t t o r n e y f e e s and o t h e r c o s t s of l i t i g a t i o n a r e t o 
be p a i d from t h e p r o c e e d s of damages r e c o v e r e d from a t h i r d p a r t y , 
and t h a t , " s u c h a t t o r n e y f e e s i n no e v e n t [ s h a l l ] exceed t h e 
a d v i s o r y s c h e d u l e of f e e s e s t a b l i s h e d by the Board f o r s u c h 
a c t i o n s . " 

The a d m i n i s t r a t i v e r u l e s g o v e r n i n g a t t o r n e y f e e s i n w o r k e r s 
c o m p e n s a t i o n p r o c e e d i n g s a r e c o n t a i n e d i n C h a p t e r 438, D i v i s i o n 47 
of t h e Oregon A d m i n i s t r a t i v e R u l e s . OAR 438-47-095 i s t h e 
s p e c i f i c p r o v i s i o n g o v e r n i n g a t t o r n e y f e e s i n t h i r d p a r t y a c t i o n s , 
and i t p r o v i d e s : 
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" I n t h i r d p a r t y c l a i m s , a s o u t l i n e d i n ORS 
656.593. t h e a t t o r n e y ' s f e e s s h a l l i n no 
ev e n t exceed 33-1/3 p e r c e n t of t h e g r o s s 
r e c o v e r y o b t a i n e d by t h e c l a i m a n t . " 

T h i s r u l e , i n and of i t s e l f , a p p e a r s t o l i m i t an a t t o r n e y ' s f e e 
a r i s i n g out of a t h i r d p a r t y a c t i o n t o o n e - t h i r d of t h e g r o s s 
r e c o v e r y . We so s t a t e d i n our I n t e r i m T h i r d P a r t y D i s t r i b u t i o n 
Order i n John G a l a n o p o u l o s . 34 Van N a t t a 615 ( 1 9 8 2 ) : 

"The e x p r e s s language of t h e r u l e g o v e r n i n g 
a t t o r n e y f e e s i n t h i r d - p a r t y c l a i m s i s t h a t 
t h e a t t o r n e y ' s f e e s h a l l i n no e v e n t exceed 
o n e - t h i r d of t h e g r o s s r e c o v e r y . W h i l e we 
may b e l i e v e t h a t i n c e r t a i n c a s e s o n e - t h i r d 
of t h e g r o s s r e c o v e r y o b t a i n e d i n b e h a l f of 
t h e worker does not a d e q u a t e l y compensate 
t h e p l a i n t i f f ' s l a w y e r , w h i c h may be 
p a r t i c u l a r l y t r u e i n m e d i c a l m a l p r a c t i c e 
and some p r o d u c t s l i a b i l i t y c a s e s , we a r e 
p r o h i b i t e d from a l l o w i n g any f e e i n e x c e s s 
of t h a t p e r m i t t e d by our r u l e s . A change 
i n t h e r u l e s may be i n o r d e r , but any s u c h 
change w i l l have t o a w a i t r u l e - m a k i n g 
p r o c e e d i n g s and cannot be a c c o m p l i s h e d on a 
c a s e - b y - c a s e b a s i s . " 34 Van N a t t a a t 617. 

OAR 438-47-010 c o n t a i n s g e n e r a l p r i n c i p l e s g o v e r n i n g a t t o r n e y 
f e e s i n w o r k e r s compensation p r o c e e d i n g s , i n c l u d i n g t h i r d p a r t y 
a c t i o n s . S u b s e c t i o n ( 2 ) p r o v i d e s : 

"The amount of a r e a s o n a b l e a t t o r n e y f e e 
when a u t h o r i z e d under 47-000 to 47-095. 
i n c l u d i n g c a s e s i n v o l v i n g e x t r a o r d i n a r y 
s e r v i c e s , s h a l l be based on t h e e f f o r t s of 
t h e a t t o r n e y and t he r e s u l t s o b t a i n e d , 
s u b j e c t t o any a p p l i c a b l e maximum f e e 
p r o v i d e d by 47-000 t o 47-095. A r e f e r e e , 
t h e Board, or a c o u r t may a l l o w a f e e i n 
e x c e s s of t h e maximum amount f i x e d by 
47-000 t o 47-095 f o r e x t r a o r d i n a r y s e r v i c e s 
on a showing by c l a i m a n t ' s a t t o r n e y i n a 
sworn s t a t e m e n t t h e s e r v i c e s performed by 
t h e a t t o r n e y . " 

T h i s r u l e s p e c i f i c a l l y i n c o r p o r a t e s t h e r u l e g o v e r n i n g a t t o r n e y 
f e e s i n t h i r d p a r t y p r o c e e d i n g s , OAR 438-47-095. T h e r e i s a 
p o t e n t i a l c o n f l i c t between t h e terms of t h i s g e n e r a l r u l e and t h e 
terms of t h e s p e c i f i c r u l e g o v e r n i n g a t t o r n e y f e e s i n t h i r d p a r t y 
a c t i o n s , p r o v i d i n g t h a t t h e a t t o r n e y ' s f e e s h a l l " i n no e v e n t " 
e x c e e d o n e - t h i r d of t h e pr o c e e d s of t h e t h i r d p a r t y r e c o v e r y ; 
however, t h i s a p p a r e n t c o n f l i c t i s p r e s e n t a s between t h e g e n e r a l 
p r i n c i p l e s e t f o r t h i n OAR 438-47-010(2) and e v e r y o t h e r r u l e i n 
C h a p t e r 438. D i v i s i o n 47. p r o v i d i n g f o r a maximum a t t o r n e y ' s f e e 
p a y a b l e out of a c l a i m a n t ' s award of compensation or i n a d d i t i o n 
t h e r e t o . A t t o r n e y f e e s e x c e e d i n g t h e l i m i t a t i o n s c o n t a i n e d i n t h e 
a d m i n i s t r a t i v e r u l e s a r e commonly awarded i n w o r k e r s c o m p e n s a t i o n 
p r o c e e d i n g s where t h e a t t o r n e y has made a s a t i s f a c t o r y showing of 
e x t r a o r d i n a r y s e r v i c e s , g e n e r a l l y based upon f a v o r a b l e r e s o l u t i o n 
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of a c l a i m i n v o l v i n g u n u s u a l l y c o m p l i c a t e d l e g a l , m e d i c a l or o t h e r 
f a c t u a l i s s u e s , where t h e r e has been a j u s t i f i e d e x p e n d i t u r e of an 
e x t r a o r d i n a r y amount of t h e a t t o r n e y ' s t ime. 

On r e e x a m i n a t i o n of the i s s u e , we s e e no r e a s o n t o t r e a t 
w o r k e r s compensation p r o c e e d i n g s i n v o l v i n g t h i r d p a r t y l i t i g a t i o n 
d i f f e r e n t l y from the more u s u a l w o r k e r s compensation p r o c e e d i n g s . 
I n f a c t , c i v i l l i t i g a t i o n o f t e n e n t a i l s a g r e a t e r i n v e s t m e n t of 
a t t o r n e y r e s o u r c e s t h a n does the u s u a l p r o c e e d i n g i n w o r k e r s 
c o m p e n s a t i o n c l a i m s , s i m p l y by v i r t u e of the p r o c e d u r a l 
d i f f e r e n c e s , i n c l u d i n g motion p r a c t i c e and d i s c o v e r y . T h i s i s 
p a r t i c u l a r l y t r u e i n c a s e s i n v o l v i n g complex l i t i g a t i o n , s u c h as 
t h e p r o d u c t s l i a b i l i t y c a s e i n v o l v e d i n t h i s i n s t a n c e . 

I n James H. R o b e r t s . 34 Van N a t t a 1603 ( 1 9 8 2 ) . we r e c o g n i z e d 
t h a t , i n t h e a p p r o p r i a t e c a s e , t h e Board has the a u t h o r i t y 
p u r s u a n t t o OAR 438-47-095 t o o r d e r payment of an a t t o r n e y ' s f e e 
i n some amount l e s s t h a n 33-1/3 p e r c e n t of the t o t a l p r o c e e d s of a 
t h i r d p a r t y r e c o v e r y . 34 Van N a t t a a t 1604. We now h o l d t h a t , i n 
a p p r o p r i a t e c a s e s , t he Board has the a u t h o r i t y , p u r s u a n t t o ORS 
656.593. t o a l l o w an 
a t t o r n e y r e p r e s e n t i n g a c l a i m a n t / p l a i n t i f f i n t h i r d p a r t y 
l i t i g a t i o n an a t t o r n e y ' s f e e i n e x c e s s of o n e - t h i r d of the t o t a l 
p r o c e e d s of a t h i r d p a r t y r e c o v e r y , where the a t t o r n e y makes a 
s a t i s f a c t o r y showing t h a t s u c h a f e e i s w a r r a n t e d . OAR 
4 3 8 - 4 7 - 0 1 0 ( 2 ) , and t h a t i t i s c o n s i s t e n t w i t h the r e t a i n e r 
agreement e n t e r e d i n t o between the a t t o r n e y and c l i e n t . C f . OAR 
4 3 8 - 4 7 - 0 1 0 ( 3 ) . To the e x t e n t t h a t our h o l d i n g i n John 
G a l a n o p o u l o s . s u p r a , i s i n c o n s i s t e n t , i t i s m o d i f i e d a c c o r d i n g l y . 

I n t h i s c a s e , we a r e s a t i s f i e d t h a t c o u n s e l has e s t a b l i s h e d 
h i s e n t i t l e m e n t t o t h e a t t o r n e y ' s f e e of 40% of the r e c o v e r y 
o b t a i n e d i n b e h a l f of t h e p l a i n t i f f , i n a c c o r d a n c e w i t h t h e terms 
of t h e a t t o r n e y - c l i e n t r e t a i n e r agreement. C o u n s e l i n Oregon have 
f i l e d s u i t i n t h e S t a t e of Washington i n o r d e r t o t a k e advantage 
of t h a t s t a t e ' s a p p a r e n t l y more f a v o r a b l e p r o d u c t s l i a b i l i t y law. 
T h i s has n e c e s s i t a t e d a s s o c i a t i o n w i t h Washington c o u n s e l , w h i c h 
r e s u l t s i n t h e need t o a p p o r t i o n a s i n g l e f e e between t h e two law 
f i r m s . The t h i r d - p a r t y a c t i o n names a p p r o x i m a t e l y t h i r t y 
d e f e n d a n t s , and o b v i o u s l y i n v o l v e s complex i s s u e s of p r o x i m a t e 
c a u s a t i o n . P o r t l a n d c o u n s e l a l l e g e t h a t t h e i r law f i r m i s t h e 
o n l y f i r m a c t i v e l y i n v o l v e d i n r e p r e s e n t i n g Oregon p l a i n t i f f s i n 
l i t i g a t i o n of t h i s n a t u r e i n v o l v i n g a s b e s t o s e xposure and 
m e s o t h e l i o m a . As an example of the complex n a t u r e of t h i s 
l i t i g a t i o n , c o u n s e l r e f e r s t o a s i m i l a r c a s e r e c e n t l y t r i e d by 
t h e i r o f f i c e , w h i c h i n v o l v e d a p p r o x i m a t e l y 78.000 pages of 
documentary m a t e r i a l . Based upon t h e f a c t s and c i r c u m s t a n c e s a s 
t h e y have been p r e s e n t e d , we a r e s a t i s f i e d t h a t an a t t o r n e y ' s f e e 
e q u i v a l e n t to 40% of t h e t o t a l p r o c e e d s of t h e t h i r d p a r t y 
r e c o v e r y o b t a i n e d i n b e h a l f of the c l a i m a n t / p l a i n t i f f i s 
w a r r a n t e d , and s u c h a f e e w i l l be a l l o w e d . 

ORDER 

Upon d i s t r i b u t i o n of the p r o c e e d s of t h e t h i r d p a r t y r e c o v e r y 
d i s c u s s e d h e r e i n , c o u n s e l s h a l l be a l l o w e d a s a r e a s o n a b l e 
a t t o r n e y ' s f e e an amount e q u i v a l e n t t o 40% of t h e t o t a l p r o c e e d s 
t h e r e o f . 

* * * * * * * * * * * * * * 
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EDWARD 0. MILLER, C l a i m a n t WCB 79-03231 & 83-02511 
Bloom, Marandas e t a l . , C l a i m a n t ' s A t t o r n e y s March 22, 1983 
R a n k i n , McMurry e t a l . , D e f e n s e A t t o r n e y s C o n s o l i d a t e d O r d e r on R e v i e w 
Wolf, G r i f f i t h e t a l . , D e f e n s e A t t o r n e y s and Own Motion O r d e r Re

manding and R e f e r r i n g f o r 
F u r t h e r P r o c e e d i n g s 

C l a i m a n t r e q u e s t e d r e v i e w o f R e f e r e e S t . M a r t i n ' s o r d e r i n 
WCB Case No. 79-03231, whi c h a r i s e s out o f a J a n u a r y 4, 1974 
i n j u r y s u s t a i n e d w h i l e c l a i m a n t was working f o r C o a s t P a c k i n g 
Company. C l a i m a n t a l s o p e t i t i o n e d t h e Board t o e x e r c i s e i t s own 
motion a u t h o r i t y and reopen h i s 1970 c l a i m f o r an i n j u r y s u s t a i n e d 
w h i l e he was employed by Brander Meat Company, t h e p r e d e c e s s o r o f 
C o a s t P a c k i n g Company. C l a i m a n t ' s r e q u e s t f o r own motion r e l i e f 
was a s s i g n e d Own Motion No. 82-0210M. On c l a i m a n t ' s motion, and 
by an I n t e r i m Order d a t e d September 10, 1982, t h e Board c o n s o l 
i d a t e d c l a i m a n t ' s r e q u e s t f o r r e v i e w and p e t i t i o n f o r own motion 
r e l i e f . 

The s u b s t a n t i v e i s s u e s on r e v i e w o f WCB C a s e No. 79-03231 
i n v o l v e t h e e x t e n t of compensable con s e q u e n c e s o f c l a i m a n t ' s 1974 
f i n g e r / h a n d i n j u r y , which a l l e g e d l y i n c l u d e a p s y c h o l o g i c a l / 
p s y c h i a t r i c c o n d i t i o n d i a g n o s e d a s a p a r a n o i d s t a t e , an o r g a n i c 
b r a i n p a t h o l o g y d i a g n o s e d a s psychomotor e p i l e p s y o r a complex 
p a r t i a l s e i z u r e d i s o r d e r , and o r t h o p e d i c problems e x t e n d i n g beyond 
t h e a r e a of c l a i m a n t ' s i n i t i a l i n j u r y , which was a s e v e r e l y 
l a c e r a t e d r i g h t i n d e x f i n g e r , t o i n c l u d e problems i n t h e a r e a o f 
c l a i m a n t ' s s h o u l d e r , neck and upper back. A s u b - i s s u e c o n c e r n i n g 
C o a s t P a c k i n g Company's a l l e g e d l i a b i l i t y f o r e i t h e r c l a i m a n t ' s 
p s y c h o l o g i c a l / p s y c h i a t r i c d i s o r d e r o r o r g a n i c d i s o r d e r , i s t h e 
e f f e c t and scope o f a 1977 d i s p u t e d c l a i m s e t t l e m e n t e n t e r e d i n t o 
between c l a i m a n t and t h i s employer. C l a i m a n t a l s o c o n t e n d s t h a t 
he i s e n t i t l e d t o an award f o r permanent t o t a l d i s a b i l i t y a s a 
r e s u l t o f h i s 1974 i n j u r y . 

The i s s u e i n Own Motion No. 82-0210M i s whether B r a n d e r Meat 
Company i s l i a b l e f o r e i t h e r c l a i m a n t ' s p s y c h o l o g i c a l / p s y c h i a t r i c 
c o n d i t i o n o r o r g a n i c p a t h o l o g y , n e i t h e r , o r b o t h o f t h e s e c o n d i 
t i o n s , i f , i n d e e d , t h e y a r e s e p a r a t e o r s e p a r a b l e c o n d i t i o n s . 

I n t h e c o u r s e o f r e v i e w i n g t h e s e c o n s o l i d a t e d p r o c e e d i n g s , i t 
h a s become a p p a r e n t t h a t e x h i b i t s were o f f e r e d and a d m i t t e d d u r i n g 
t h e c o u r s e of t h e p r o c e e d i n g s i n WCB Case No. 79-03231; however, 
some o f t h e s e e x h i b i t s a r e not c o n t a i n e d i n t h e c e r t i f i e d r e c o r d 
on r e v i e w . S p e c i f i c a l l y , c l a i m a n t ' s a t t o r n e y , under c o v e r o f a 
l e t t e r t o t h e R e f e r e e d a t e d J a n u a r y 14, 1982, s u b m i t t e d a number 
of e x h i b i t s w i t h a s u p p l e m e n t a l e x h i b i t l i s t i t e m i z i n g t h e ex
h i b i t s i n c h r o n o l o g i c a l o r d e r . The t r a n s c r i p t o f t h e p r o c e e d i n g s 
i n d i c a t e s t h a t a l l t h e e x h i b i t s s u b m i t t e d t o t h e R e f e r e e under 
c o v e r o f t h e J a n u a r y 14, 1982 l e t t e r and s u p p l e m e n t a l e x h i b i t l i s t 
were a d m i t t e d i n t o t h e r e c o r d , and, i n f a c t , t h e R e f e r e e ' s o r d e r 
a t page 8 s p e c i f i c a l l y r e f e r s t o an A p r i l 3, 1978 l e t t e r from 
c l a i m a n t ' s a t t e n d i n g o r t h o p e d i c p h y s i c i a n w h i c h was p a r t of t h i s 
p a c k a g e of s u p p l e m e n t a l e x h i b i t s ; however, t h i s e x h i b i t , a s w e l l 
a s many of t h e o t h e r e x h i b i t s s u b m i t t e d under c o v e r o f t h e J a n u a r y 
14, 1982 l e t t e r and s u p p l e m e n t a l e x h i b i t l i s t , a r e not c o n t a i n e d 
i n t h e r e c o r d c e r t i f i e d by t h e R e f e r e e f o r p u r p o s e s o f Board r e 
vi e w . Some of t h e s e e x h i b i t s a r e d u p l i c a t i v e o f o t h e r e x h i b i t s 
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p r e v i o u s l y s u b m i t t e d and a r e c o n t a i n e d i n t h e r e c o r d t h a t was 
c e r t i f i e d by t h e R e f e r e e ; however, t h e m a j o r i t y o f t h e e x h i b i t s 
s u b m i t t e d under c o v e r of t h e J a n u a r y 14, 1982 l e t t e r and s u p p l e 
m e n t a l e x h i b i t l i s t a r e m i s s i n g from t h e r e c o r d p r e s e n t l y b e f o r e 
t h e B o a r d . F u r t h e r m o r e , t h e R e f e r e e r e l i e d upon a November 2, 
1978 r e p o r t from t h e O r t h o p a e d i c C o n s u l t a n t s which i s not c o n 
t a i n e d i n t h e r e c o r d p r e s e n t l y b e f o r e t h e Board i n WCB Case No. 
79-03231. T h i s r e p o r t i s p a r t o f t h e r e c o r d i n Own Motion No. 
82-0210M, and i t i s a p p a r e n t t h a t t h i s r e p o r t was s u b m i t t e d t o t h e 
R e f e r e e a s p a r t of the m a t e r i a l i d e n t i f i e d a s E x h i b i t 57 i n t h e 
o r i g i n a l e x h i b i t l i s t d a t e d March 6, 1981. E x h i b i t 57 a s i t 
p r e s e n t l y e x i s t s i n t h e c e r t i f i e d r e c o r d on r e v i e w c o n s i s t s o f a 
s i x - p a g e a f f i d a v i t from c l a i m a n t ' s a t t o r n e y r e q u e s t i n g t h e Board 
t o e x e r c i s e i t s own motion a u t h o r i t y and reopen c l a i m a n t ' s 1970 
i n j u r y c l a i m w i t h Brander Meat Company. I t i s o b v i o u s t h a t , i n 
WCB C a s e No. 79-03231, c l a i m a n t s u b m i t t e d some o r a l l o f t h e 
m a t e r i a l s f i l e d w i t h t h e Board i n s u p p o r t of h i s r e q u e s t f o r own 
motion r e l i e f , i n c l u d i n g t h e November 2, 1978 r e p o r t from t h e 
O r t h o p a e d i c C o n s u l t a n t s . Other t h a n t h e a f f i d a v i t of c o u n s e l , i t 
i s not a t a l l c l e a r what t h e e x t e n t o f E x h i b i t 57 was a t t h e time 
i t was s u b m i t t e d , a l t h o u g h , i n t h e c e r t i f i e d r e c o r d , i t c o n s i s t s 
o n l y o f t h e a f f i d a v i t . 

B e c a u s e we a r e p r e s e n t l y u n a b l e t o a s c e r t a i n w h i c h e x h i b i t s 
were, i n f a c t , c o n s i d e r e d by t h e R e f e r e e when he made h i s d i s p o 
s i t i o n o f t h e v a r i o u s i s s u e s b e f o r e him, and s i n c e i t i s p o s s i b l e 
t h a t t h e R e f e r e e i s s u e d h i s o r d e r w i t h o u t c o n s i d e r i n g a l l t h e 
e x h i b i t s t h a t were s u b m i t t e d and a d m i t t e d i n t o t h e r e c o r d d u r i n g 
t h e c o u r s e o f the p r o c e e d i n g s , we remand WCB Case No. 79-03231 t o 
t h e R e f e r e e f o r f u r t h e r p r o c e e d i n g s . 

I n Own Motion No. 82-0210M many of the i s s u e s r e l a t i n g t o t h e 
p o s s i b l e r e s p o n s i b i l i t y o f B r a n d e r Meat Company f o r c l a i m a n t ' s 
c u r r e n t p s y c h o l o g i c a l / p s y c h i a t r i c and/or psychomotor e p i l e p s y 
c o n d i t i o n s o v e r l a p t h e i s s u e s i n WCB Case No. 79-03231 c o n c e r n i n g 
C o a s t P a c k i n g Company's l i a b i l i t y , i n c l u d i n g t h e n a t u r e and e x t e n t 
o f t h e s e c o n d i t i o n s and t h e i r p o s s i b l y d i s a b l i n g e f f e c t s . T h e 
p r o c e e d i n g s i n both c a s e s p r e v i o u s l y have been c o n s o l i d a t e d , and 
we deem i t a p p r o p r i a t e t o r e f e r t h e own motion p r o c e e d i n g t o t h e 
R e f e r e e t o be c o n s i d e r e d w i t h t h e i s s u e s i n WCB Case No. 79-03231. 

The scope of t h i s remand i s a s f o l l o w s . I n WCB Case No. 
79-03231 t h e R e f e r e e s h a l l c o n s i d e r a l l i s s u e s p r e v i o u s l y b e f o r e 
him a s a d d r e s s e d i n h i s March 12, 1982 o r d e r . The p a r t i e s t o WCB 
Case No. 79-03231 s h a l l be p e r m i t t e d t o m a r s h a l any a d d i t i o n a l 
e v i d e n c e deemed n e c e s s a r y and a p p r o p r i a t e t o a l l o w t h e R e f e r e e t o 
make a f u l l and f i n a l d i s p o s i t i o n of the i s s u e s i n t h a t c a s e , 
i n c l u d i n g t e s t i m o n y , and t h e p r o f f e r e d e v i d e n t i a r y m a t e r i a l t h a t 
formed t h e b a s i s o f c l a i m a n t ' s motion f o r remand f o r f u r t h e r 
e v i d e n c e t a k i n g s h a l l be a d m i t t e d and c o n s i d e r e d by t h e R e f e r e e . 

I n Own Motion No. 82-0210M t h e R e f e r e e s h a l l c o n s i d e r t h e 
q u e s t i o n o f B r a n d e r Meat Company's r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
p s y c h o l o g i c a l / p s y c h i a t r i c and/or psychomotor e p i l e p s y c o n d i t i o n s 
a s a p o s s i b l e consequence of c l a i m a n t ' s 1970 head i n j u r y . The 
R e f e r e e s h a l l make a recommendation t o t h e Board c o n c e r n i n g 
c l a i m a n t ' s r e q u e s t f o r own motion r e l i e f , i n c l u d i n g B r a n d e r Meat 
Company's l i a b i l i t y f o r temporary t o t a l d i s a b i l i t y and/or p e r 
manent d i s a b i l i t y c o m p ensation. 
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The q u e s t i o n o f B r a n d e r Meat Company's p o s s i b l e l i a b i l i t y f o r 
m e d i c a l s e r v i c e s a s s o c i a t e d w i t h c l a i m a n t ' s p s y c h o l o g i c a l / 
p s y c h i a t r i c and/or psychomotor e p i l e p s y c o n d i t i o n s i s not a 
q u e s t i o n w h i c h t h e Board w i l l a d d r e s s p u r s u a n t t o i t s own motion 
a u t h o r i t y . These m e d i c a l s e r v i c e s a r e c u r r e n t l y i n d e n i e d s t a t u s , 
a l t h o u g h no f o r m a l d e n i a l of t h e c l a i m h a s been i s s u e d by o r i n 
b e h a l f o f B r a n d e r Meat Company. The q u e s t i o n o f B r a n d e r Meat 
Company's r e s p o n s i b i l i t y f o r payment o f t h e s e m e d i c a l s e r v i c e s i s 
a q u e s t i o n c o n c e r n i n g a c l a i m which i s s u b j e c t t o a h e a r i n g 
p u r s u a n t t o ORS 656.283. ORS 6 5 6 . 2 4 5 ( 2 ) ; Max D. C u t l e r , 34 Van 
N a t t a 1480 ( 1 9 8 2 ) . A c c o r d i n g l y , c l a i m a n t ' s d e n i e d c l a i m 
f o r m e d i c a l s e r v i c e s , a s t o B r a n d e r Meat Company i n c l a i m number 
131-7G0507, i s h e r e b y a s s i g n e d WCB Case No. 83-02511, and t h e 
R e f e r e e i s d i r e c t e d t o t a k e e v i d e n c e on t h e i s s u e o f c l a i m a n t ' s 
e n t i t l e m e n t t o and B r a n d e r Meat Company's r e s p o n s i b i l i t y f o r 
m e d i c a l s e r v i c e s a s s o c i a t e d w i t h c l a i m a n t ' s p s y c h o l o g i c a l / 
p s y c h i a t r i c and/or psychomotor e p i l e p s y c o n d i t i o n s . 

The R e f e r e e s h a l l t a k e and c o n s i d e r , and t h e p a r t i e s a r e a t 
l i b e r t y t o adduce, a l l e v i d e n c e t h a t i s deemed n e c e s s a r y and 
a p p r o p r i a t e t o f u l l y a d d r e s s and d i s p o s e o f a l l p e n d i n g i s s u e s i n 
WCB C a s e Nos. 79-03231, 83-02511 and Own Motion No. 82-0210M, 
i n c l u d i n g any f u r t h e r t e s t i m o n i a l e v i d e n c e deemed a p p r o p r i a t e . At 
t h e c o n c l u s i o n of t h e p r o c e e d i n g s , t h e R e f e r e e s h a l l i s s u e an o r 
d e r i n WCB Case Nos. 79-03231 and 83-02511 p u r s u a n t t o ORS 656.289; 
and t h e R e f e r e e s h a l l i s s u e proposed f i n d i n g s and recommendations 
i n Own Motion No. 82-0210M c o n c e r n i n g c l a i m a n t ' s r e q u e s t f o r and 
e n t i t l e m e n t t o own motion r e l i e f ( i . e . , temporary t o t a l d i s a b i l i t y 
and permanent d i s a b i l i t y c o m p ensation a s t h e r e s p o n s i b i l i t y o f 
B r a n d e r Meat Company). The R e f e r e e s h a l l p r o v i d e t h e Board w i t h 
a l l documentary e v i d e n c e p r e s e n t e d and t h e r e c o r d o f f u r t h e r o r a l 
p r o c e e d i n g s t a k e n , i f any, which s h a l l be added t o and made a p a r t 
of t h e r e c o r d p r e v i o u s l y d e v e l o p e d i n WCB Case No. 79-03231. 
T h e s e p r o c e e d i n g s s h a l l remain i n t h e i r c o n s o l i d a t e d s t a t u s , and 
t h e R e f e r e e ' s recommendation i n Own Motion No. 82-0210M w i l l be 
c o n s i d e r e d by t h e Board upon c o m p l e t i o n o f t h e p r o c e e d i n g s b e f o r e 
t h e R e f e r e e , whereupon t h e Board w i l l i s s u e an o r d e r p u r s u a n t t o 
ORS 656.278, g r a n t i n g o r d e n y i n g c l a i m a n t ' s r e q u e s t f o r own motion 
r e l i e f . The Board, however, w i l l not c o n s i d e r any o f t h e i s s u e s 
i n WCB C a s e Nos. 79-03231 and 83-02511 u n l e s s one o r a l l o f t h e 
t h e p a r t i e s r e q u e s t Board r e v i e w of t h e R e f e r e e ' s o r d e r e n t e r e d i n 
t h o s e c a s e s , p u r s u a n t t o ORS 656.295. 

ORDER 

WCB Case Nos. 79-03231 and 83-02 511 a r e remanded t o t h e 
R e f e r e e p u r s u a n t t o ORS 6 5 6 . 2 9 5 ( 5 ) , and Own Motion No. 82-0210M i s 
r e f e r r e d t o t h e R e f e r e e p u r s u a n t t o OAR 436-83-820, f o r f u r t h e r 
p r o c e e d i n g s a s p r o v i d e d h e r e i n , and t h e R e f e r e e , w i t h t h e coop
e r a t i o n of t h e p a r t i e s , s h a l l a r r a n g e t o have a h e a r i n g , i f any, 
s e t on a p r e f e r e n t i a l b a s i s . 
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C. WAYNE SCHRUNK, C l a i m a n t WCB 79-08111 
Coons & McKeown, C l a i m a n t ' s A t t o r n e y s March 22, 1983 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on Revi e w 
Reviewed by Board Members Barn e s and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e P e t e r s o n ' s 
o r d e r w h i c h s e t a s i d e S A I F ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m 
and o r d e r e d i t t o a c c e p t c l a i m a n t ' s c u r r e n t back c o n d i t i o n a s an 
a g g r a v a t i o n of h i s 1976 i n d u s t r i a l i n j u r y ; imposed a p e n a l t y and 
a s s o c i a t e d a t t o r n e y ' s f e e f o r S A I F ' s f a i l u r e t o i s s u e a t i m e l y 
d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m and i t s f a i l u r e t o pay 
i n t e r i m c o m pensation pending a c c e p t a n c e o r d e n i a l ; and awarded 
c l a i m a n t ' s a t t o r n e y a r e a s o n a b l e a t t o r n e y ' s f e e f o r p r e v a i l i n g on 
a d e n i e d c l a i m . The i s s u e s a r e c o m p e n s a b i l i t y o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m and the p r o p r i e t y of the R e f e r e e ' s i m p o s i t i o n o f 
p e n a l t i e s and a t t o r n e y ' s f e e s . 

C l a i m a n t was i n v o l v e d i n an a c c i d e n t a l i n j u r y on June 21, 1976 
w h i l e w orking a s a journeyman c a r p e n t e r . C l a i m a n t was c a r r y i n g 
d e c k i n g on a r o o f which was under c o n s t r u c t i o n . A t r u s s b roke, and 
c l a i m a n t f e l l t o t h e ground, a d i s t a n c e of a p p r o x i m a t e l y 20 f e e t , 
l a n d i n g on h i s l e f t s i d e . He was knocked u n c o n s c i o u s , and he s u s 
t a i n e d a f r a c t u r e o f h i s l e f t w r i s t and l e f t f i f t h m e t a t a r s a l . On 
a d m i s s i o n t o the h o s p i t a l , t h e d i a g n o s e s were m i l d c e r e b r a l c o n c u s 
s i o n , f a c i a l l a c e r a t i o n s i n v o l v i n g the l e f t eyebrow and nose, 
c o n t u s i o n o f the c h e s t w a l l on t h e r i g h t s i d e , c o n t u s i o n of the 
l e f t h i p and a b r a s i o n s o v e r the l e f t hand. C l a i m a n t ' s l e f t w r i s t 
f r a c t u r e was s u r g i c a l l y r e p a i r e d a t t h a t t i m e . 

Dr. Adams, an o r t h o p e d i c surgeon, performed t h e s u r g e r y and 
was c l a i m a n t ' s a t t e n d i n g p h y s i c i a n w i t h r e s p e c t t o h i s f r a c t u r e d 
w r i s t , w h i c h was t h e o n l y c o n d i t i o n r e s u l t i n g from t h e 1976 i n j u r y 
t h a t t h e n r e q u i r e d t r e a t m e n t . C l a i m a n t was a b l e t o r e t u r n t o h i s 
r e g u l a r work i n November o f 1976, f i v e months a f t e r t h e i n j u r y , and 
he became m e d i c a l l y s t a t i o n a r y i n May o f 1977. A D e t e r m i n a t i o n 
Order c l o s e d h i s c l a i m i n J u l y of 1977, a w a r d i n g him temporary 
t o t a l d i s a b i l i t y and 15% s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r 
l o s s o f h i s l e f t f o r e a r m . 

I n May 1979 c l a i m a n t a p p a r e n t l y began t r e a t i n g w i t h Dr. R a b i n , 
a c h i r o p r a c t i c p h y s i c i a n , f o r low back p a i n . Dr. R a b i n had p r e v i 
o u s l y t r e a t e d c l a i m a n t f o r low back p a i n i n J u l y o f 1977, a t which 
t i m e c l a i m a n t r e c e i v e d f o u r t r e a t m e n t s . On November 15, 1977 Dr. 
R a b i n r e p o r t e d t o S A I F t h a t c l a i m a n t ' s e p i s o d e s o f low back p a i n i n 
J u l y 1977 and May 1979 were both i d e n t i f i e d by c l a i m a n t a s b e i n g 
g r a d u a l i n o n s e t . Dr. R a b i n ' s d i a g n o s i s w i t h r e f e r e n c e t o b o t h 
e p i s o d e s was l u m b o s a c r a l s t r a i n . 

Dr. R a b i n had t a k e n x - r a y s i n c o n j u n c t i o n w i t h c l a i m a n t ' s 
t r e a t m e n t i n 1977, and he a g a i n had x - r a y s t a k e n o f c l a i m a n t ' s 
l o w e r s p i n e i n August 1979. On c o m p a r i s o n o f the two f i l m s , Dr. 
R a b i n found more d e t e r i o r a t i o n p r e s e n t a t t h e L5-S1 d i s c s p a c e i n 
t h e 1979 f i l m s and g r e a t e r amounts o f h y p e r t r o p h i c change noted 
than, he s t a t e d , would n o r m a l l y be e x p e c t e d w i t h a p e r s o n o f c l a i m 
a n t ' s age i n v o l v e d i n c l a i m a n t ' s o c c u p a t i o n a l a c t i v i t i e s . Based 
upon t h e d i a g n o s i s of c o n t u s i o n of t h e l e f t h i p r e c o r d e d i n t h e 
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1976 h o s p i t a l a d m i s s i o n r e c o r d s , Dr. Ra b i n c o n c l u d e d t h a t c l a i m a n t 
had s u s t a i n e d a trauma t o h i s l e f t h i p a s a r e s u l t o f h i s 1976 
a c c i d e n t a l i n j u r y . He s t a t e d t h a t , c o n s i d e r i n g t h i s trauma, c l a i m 
a n t ' s p h y s i c a l f i n d i n g s a t t h e time o f t he November 1979 r e p o r t , 
and c o m p a r i s o n s o f t h e x - r a y f i l m s , " i t i s m e d i c a l l y p r o b a b l e t h a t 
t h e d e t e r i o r a t i o n i s due t o the e f f e c t s of h i s June 21, 1976 
i n j u r y . " 

Dr. R a b i n ' s b i l l s f o r c h i r o p r a c t i c m a n i p u l a t i o n o f c l a i m a n t ' s 
low back, a p p a r e n t l y s u b m i t t e d t o SAIF f o r t h e f i r s t time i n May 
o f 1979, were t h e f i r s t i n d i c a t i o n t o S A I F t h a t c l a i m a n t ' s f a l l i n 
1976 p o s s i b l y had any s i g n i f i c a n t c o nsequences o t h e r t h a n h i s 
s e v e r e l y f r a c t u r e d w r i s t . 

C l a i m a n t changed t r e a t i n g p h y s i c i a n s and began t r e a t m e n t w i t h 
Dr. H ebert, a c h i r o p r a c t i c p h y s i c i a n , who r e p o r t e d t o S A I F on 
F e b r u a r y 1, 1980 h i s d i a g n o s i s o f c h r o n i c l u m b o s a c r a l s p r a i n and 
c h r o n i c l e f t s a c r o i l i a c s p r a i n which was p r o b a b l y r e l a t e d t o t h e 
trauma i n v o l v e d i n c l a i m a n t ' s i n d u s t r i a l a c c i d e n t . "With no 
h i s t o r y o f t h e p a t i e n t h a v i n g s u f f e r e d any new i n j u r i e s , I f e e l 
t h a t t h e c o n d i t i o n I am now t r e a t i n g i s t h e r e s u l t o f t h e a c c i d e n t 
o f June 21, 1976." 

Dr. Hebert r e f e r r e d c l a i m a n t f o r e v a l u a t i o n t o Dr. Smith, a 
n e u r o s u r g e o n , who examined c l a i m a n t on J a n u a r y 21, 1981. Dr. Smith 
r e v i e w e d a s e r i e s of x - r a y s o f c l a i m a n t ' s l o w e r s p i n e , from 1971, 
1977 and 1979. He c o n c l u d e d t h a t t h e s e i n d i c a t e d a s l o w l y p r o g r e s 
s i v e d e g e n e r a t i v e o s t e o a r t h r i t i s of t h e lumbar s p i n e , which he 
b e l i e v e d t o be c o n t i n u a l l y a g g r a v a t e d by t h e n a t u r e o f c l a i m a n t ' s 
work, whic h he a p p a r e n t l y u n d e r s t o o d t o be r e l a t i v e l y h e a v y . Dr. 
Smith s t a t e d : " I would b e l i e v e t h a t h i s p h y s i c a l impairment b a s e d 
on t h e p r o g r e s s i v e d e g e n e r a t i v e a r t h r i t i s w h i c h i n i t s e l f would be 
somewhat independent of t r a u m a t i c i n j u r y p r o c e s s e s , would have t o 
be c o n s i d e r e d moderate. I b e l i e v e t h a t t h e p a t i e n t ' s impairment 
b a s e d e n t i r e l y on h i s h i s t o r y of i n j u r y of 6/21/76 would be con
s i d e r e d m i n i m a l o r m i l d . " 

The quoted s t a t e m e n t a u t h o r e d by Dr. Smith i s c o n f u s i n g 
r e g a r d i n g t h e p o s s i b l e c a u s e and e f f e c t r e l a t i o n s h i p between c l a i m 
a n t ' s 1976 i n j u r y and a p p a r e n t l y p r o g r e s s i n g d e g e n e r a t i v e changes 
o f t h e s p i n e . A su b s e q u e n t note from Dr. Smith, g e n e r a t e d by an 
i n q u i r y from c l a i m a n t ' s a t t o r n e y , more c l e a r l y i n d i c a t e s Dr. 
S m i t h ' s o p i n i o n o f t h e r e l a t i o n s h i p between c l a i m a n t ' s 1976 i n j u r y 
and t h e c o n d i t i o n o f h i s lower back a t the time of Dr. S m i t h ' s 
e x a m i n a t i o n . A l though t h i s s t a t e m e n t , d a t e d and s i g n e d by Dr. 
Smith on A p r i l 1, 1981, i s l i t t l e more t h a n a c h e c k - t h e - b o x e s 
r e s p o n s e , t h i s s t a t e m e n t i s o f more v a l u e t h a n s u c h a r e p o r t o r d i 
n a r i l y would be i n l i g h t of t h e d o c t o r ' s e a r l i e r n a r r a t i v e r e p o r t . 
I n i t he s t a t e s h i s o p i n i o n t h a t c l a i m a n t ' s 1976 i n j u r y a g g r a v a t e d 
c l a i m a n t ' s d e g e n e r a t i v e o s t e o a r t h r i t i s . We do not f i n d t h i s s t a t e 
ment i n c o n s i s t e n t w i t h t h e c o n c l u s i o n s s t a t e d i n h i s F e b r u a r y 21, 
1980 r e p o r t ; r a t h e r , we f i n d t h i s s t a t e m e n t a c l a r i f i c a t i o n of an 
o t h e r w i s e o b s c u r e r e p o r t . 

S A I F r e f e r r e d c l a i m a n t f o r an independent m e d i c a l e x a m i n a t i o n 
w i t h t h e S o u t h e r n Oregon M e d i c a l C o n s u l t a n t s , and c l a i m a n t was 
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examined on May 11, 1981 by two o r t h o p e d i c s u r g e o n s and a n e u r o s u r 
geon, who d i a g n o s e d c h r o n i c lumbar s t r a i n , superimposed upon degen
e r a t i v e d i s c d i s e a s e , not c a u s a l l y r e l a t e d t o c l a i m a n t ' s i n j u r y . 
The C o n s u l t a n t s found i n s u f f i c i e n t e v i d e n c e t o r e l a t e t h e c l a i m 
a n t ' s c u r r e n t back problems t o h i s 1976 a c c i d e n t a l i n j u r y , b u t t h e y 
s t a t e d t h a t t h e d e g e n e r a t i v e p r o c e s s e s had been a g g r a v a t e d by 
c l a i m a n t ' s heavy work. They agr e e d w i t h Dr. Smith's o p i n i o n t h a t 
i t would be a d v i s a b l e f o r c l a i m a n t t o l i m i t h i s t y p e s o f p h y s i c a l 
work a c t i v i t y . 

C l a i m a n t r e t u r n e d t o Dr. Adams, t h e o r t h o p e d i c s u r g e o n who 
o r i g i n a l l y t r e a t e d him f o r t h e w r i s t f r a c t u r e , f o r e x a m i n a t i o n on 
O c t o b e r 28, 1981. Dr. Adams s t a t e s : " P l e a s e note t h e r e was 
mention o f some problems i n h i s l e f t h i p a f t e r h i s f a l l , but t h e r e 
was no mention of back p a i n u n t i l r e c e n t l y , from my s t a n d p o i n t . " 

Dr. Adams a g r e e d w i t h the c o n c l u s i o n a s s t a t e d by p r e v i o u s 
e x a m i n e r s , t h a t c l a i m a n t had d e g e n e r a t i v e d i s c d i s e a s e . I n h i s 
O c t o b e r 30, 1981 r e p o r t , Dr. Adams s t a t e d t h a t the q u e s t i o n o f t h e 
p o s s i b l e r e l a t i o n s h i p between c l a i m a n t ' s c u r r e n t back d i f f i c u l t i e s 
and h i s 1976 i n d u s t r i a l f a l l was v e r y d i f f i c u l t , one w h i c h he d i d 
not f e e l c a p a b l e o f a n s w e r i n g based upon t h e i n f o r m a t i o n t h e n 
a v a i l a b l e t o him. He s t a t e d , however: "My o n l y p e r s o n a l o p i n i o n 
would be t h a t h i s i n d u s t r i a l i n j u r y would not c a u s e him t o h a v e 
t h e s e s i g n i f i c a n t d e g e n e r a t i v e changes a t L4-L5 and L5-S1 but might 
c a u s e him t o have an e x a c e r b a t i o n o f t h i s . " A November 2, 1981 
addendum t o h i s October r e p o r t i n d i c a t e s t h a t Dr. Adams had t h e 
o p p o r t u n i t y t o view a s e r i e s of x - r a y s i n a d d i t i o n t o t h o s e w h i c h 
had been t a k e n i n May 1981 by t h e S o u t h e r n Oregon M e d i c a l C o n s u l 
t a n t s . I n a d d i t i o n t o t h o s e , Dr. Adams viewed x - r a y e x a m i n a t i o n s 
d a t e d March 17, 1971, a t which time c l a i m a n t was 21 y e a r s o f age; 
J u l y 26, 1977 when c l a i m a n t was 27 y e a r s o l d ; and x - r a y s t a k e n i n 
1979 when c l a i m a n t was 29 y e a r s of age. Dr. Adams c o n c l u d e d : 

"On t h e b a s i s of t h e s e x - r a y s he had normal 
x - r a y s i n 1971. I n 1977 he had v e r y 
m i nimal change, but by 1979 he had 
s i g n i f i c a n t d e g e n e r a t i v e changes. We would 
have t o assume t h a t h i s f a l l o f f t he 
s c a f f o l d i n g i n 1976 would have a g g r a v a t e d 
h i s p r e - e x i s t i n g c o m p l a i n t s . I s t i l l 
c a nnot come r i g h t out and say, however, 
t h a t a l l h i s e t i o l o g y i s due t o h i s f a l l . 
C e r t a i n l y , we do know t h a t trauma can 
a g g r a v a t e t h i s t y p e of s i t u a t i o n . " 

C l a i m a n t had e x p e r i e n c e d p e r i o d i c low back p a i n p r i o r t o h i s 
1976 i n j u r y . The h i s t o r y t a k e n by t h e S o u t h e r n Oregon M e d i c a l 
C o n s u l t a n t s r e l a t e s t h e e a r l i e s t o n s e t o f low back symptoms t o 1967 
o r 1968. I n 1971 c l a i m a n t sought c h i r o p r a c t i c t r e a t m e n t w i t h Dr. 
C h a t b u r n , i n a p p r o x i m a t e l y March o f 1971, a t which time he took 
x - r a y f i l m s of c l a i m a n t ' s s p i n e . C l a i m a n t r e c e i v e d t h r e e t r e a t 
ments a t t h i s t ime, and he t e s t i f i e d t h a t he e x p e r i e n c e d no f u r t h e r 
low back d i f f i c u l t i e s p r i o r t o h i s 1976 i n j u r y . 

D u r i n g t h i s e n t i r e p e r i o d , i . e . , from 1971 u n t i l h i s i n j u r y i n 
1976, c l a i m a n t was p r i m a r i l y employed a s a c a r p e n t e r . A f t e r g r a d u -
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a t i n g from High s c h o o l i n 1967, he was i n an a p p r e n t i c e s h i p program 
f o r f o u r y e a r s , a f t e r w h i c h time he became a journeyman. C l a i m a n t 
t h u s worked f o r a p p r o x i m a t e l y n i n e y e a r s i n c a r p e n t r y work p r i o r t o 
h i s 1976 i n j u r y , f i n d i n g i t n e c e s s a r y t o seek t r e a t m e n t f o r r e l i e f 
o f low back p a i n o n l y b r i e f l y i n 1971. A f t e r t h r e e t r e a t m e n t s he 
was d i s c h a r g e d , and x - r a y s t a k e n a t t h a t time i n d i c a t e a normal 
lumbar s p i n e w i t h no e v i d e n c e o f d e g e n e r a t i v e c h a n g e s . 

When c l a i m a n t s u s t a i n e d h i s f r a c t u r e d w r i s t a s a r e s u l t o f t h e 
1976 i n j u r y , t h e o n l y e v i d e n c e of trauma t o t h e low back was t h e 
l e f t h i p c o n t u s i o n noted i n t h e h o s p i t a l a d m i s s i o n r e c o r d . No men-, 
t i o n was made by c l a i m a n t of low back p a i n a t t h i s t i m e , and t h e r e 
i s some c o n f u s i o n i n t h e r e c o r d a s t o e x a c t l y when c l a i m a n t 
e x p e r i e n c e d t h e o n s e t o f low back p a i n s u b s e q u e n t t o t h e 1976 f a l l . 
The R e f e r e e ' s o r d e r i n d i c a t e s he was of t h e i m p r e s s i o n c l a i m a n t 

e x p e r i e n c e d back symptoms f o u r months a f t e r h i s 1976 i n j u r y , b e f o r e 
h i s r e t u r n t o r e g u l a r work. The R e f e r e e s t a t e d t h a t he drew t h i s 
c o n c l u s i o n from c l a i m a n t ' s t e s t i m o n y . On our r e v i e w of t h e r e c o r d , 
however, i t i s a p p a r e n t t h a t t h e o n l y r e f e r e n c e t o t h e o n s e t o f 
back p a i n f o u r months a f t e r h i s a c c i d e n t a l i n j u r y i s i n Dr. R a b i n ' s 
r e p o r t o f November 15, 1979, and we do not f i n d t h i s s t a t e m e n t 
s u p p o r t e d i n any o t h e r p o r t i o n s o f t h e r e c o r d . C l a i m a n t a p p e a r e d 
u n c e r t a i n i n h i s t e s t i m o n y a s t o t h e e x a c t o n s e t o f low back 
p r o b l e m s . The t r a n s c r i p t of t h e p r o c e e d i n g s i n d i c a t e s h i s i n i t i a l 
r e c o l l e c t i o n t o be December o f 1976, but he, i n the same b r e a t h , 
changed h i s t e s t i m o n y tp s t a t e t h a t , " I t would have been about June 
of '77." I n e i t h e r e v e n t , t h e o n s e t of back problems would have 
f o l l o w e d c l a i m a n t ' s r e t u r n t o r e g u l a r work i n November o f 1976. 
We f i n d t h a t c l a i m a n t ' s p o s t - i n j u r y o n s e t o f low back symptoms was 
most l i k e l y i n e a r l y t o mid-1977. I n f a c t , he sought t r e a t m e n t f o r 
t h e s e symptoms i n J u l y of 1977, when Dr. R a b i n t r e a t e d him f o u r 
t i m e s and t h e n r e l e a s e d him t o r e t u r n t o work. The R e f e r e e ' s 
f i n d i n g t h a t c l a i m a n t e x p e r i e n c e d t h e o n s e t o f low back symptoms 
f o u r months a f t e r h i s 1976 i n j u r y , b e f o r e h i s r e t u r n t o r e g u l a r 
work, i s s i g n i f i c a n t b e c a u s e he a c c o r d e d l e s s w e i g h t t o t h e m e d i c a l 
o p i n i o n s r e l a t i n g c l a i m a n t ' s low back problems i n 1979 and t h e r e 
a f t e r t o t h e e f f e c t s of h i s r e t u r n t o heavy work. Our f i n d i n g t h a t 
c l a i m a n t d i d not e x p e r i e n c e t h e p o s t - i n j u r y o n s e t o f low back symp
toms u n t i l a f t e r h i s r e t u r n t o r e g u l a r work does not s i g n i f i c a n t l y 
change t h e p i c t u r e , however, and we r e a c h t h e same c o n c l u s i o n a s 
d i d t h e R e f e r e e . 

C l a i m a n t t e s t i f i e d t h a t a f t e r he r e t u r n e d t o work i n November 
1976, he c o n t i n u e d working f o r t h i s employer f o r a p e r i o d o f 
a p p r o x i m a t e l y f o u r months. D u r i n g t h i s p e r i o d o f time, c l a i m a n t 
i n i t i a l l y was engaged i n f i n i s h i n g work f o r t h e most p a r t , w h i c h he 
c h a r a c t e r i z e d a s " b a s i c a l l y l i g h t work." A l t h o u g h c l a i m a n t t e s t i 
f i e d t h a t , when he r e t u r n e d t o work, he r e t u r n e d t o p e r f o r m i n g 
"normal c a r p e n t r y work," i t i s a p p a r e n t from h i s t e s t i m o n y t h a t 
when he f i r s t r e t u r n e d , he was p e r f o r m i n g b a s i c a l l y l i g h t work. He 
a p p a r e n t l y was c a p a b l e of p e r f o r m i n g f u l l work a c t i v i t y , and t h e 
o n l y l i m i t a t i o n s he e x p e r i e n c e d i n i t i a l l y were w i t h r e g a r d t o h i s 
l e f t w r i s t . 

I n March 1977, c l a i m a n t s t a r t e d h i s own c o n s t r u c t i o n b u s i n e s s . 
We f i n d t h a t about t h a t time o r s h o r t l y t h e r e a f t e r he began t o 
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e x p e r i e n c e problems w i t h h i s low back, which he d e s c r i b e d a s 
i n s i d i o u s i n o n s e t . As p r e v i o u s l y mentioned, he was t r e a t e d by Dr. 
Ra b i n i n J u l y 1977. I t was not u n t i l December o f 1978, a c c o r d i n g 
t o c l a i m a n t ' s t e s t i m o n y , t h a t h i s back p a i n began t o i n t e r f e r e w i t h 
h i s a b i l i t y t o work. He t e s t i f i e d t o l i m i t a t i o n s i n h i s a b i l i t y t o 
work f o r a f u l l day, and he began t o e x p e r i e n c e l i m i t a t i o n s i n 
be n d i n g and l i f t i n g . He e x p e r i e n c e d no p a r t i c u l a r i n c i d e n t s t h a t 

c o u l d be i d e n t i f i e d a s a c c i d e n t s o r i n j u r i e s t o h i s b a c k . He t e s 
t i f i e d t h a t he was doing t h e same k i n d of work d u r i n g t h i s p e r i o d 
o f t i m e , a s he had p r i o r t o h i s 1976 i n j u r y ; however, i n l i g h t of 
h i s accompanying t e s t i m o n y r e g a r d i n g h i s i n c r e a s i n g l i m i t a t i o n s 
b e g i n n i n g i n December 1978, we u n d e r s t a n d t h i s t e s t i m o n y t o mean 
t h a t c l a i m a n t was p e r f o r m i n g t h e same t y p e o f work but e x p e r i e n c i n g 
i n c r e a s i n g d i f f i c u l t i e s and l i m i t a t i o n s i n do i n g s o . 

C l a i m a n t t e s t i f i e d t o an approximate 50% r e d u c t i o n i n t h e 
amount of time he was a b l e t o work, and he found i t n e c e s s a r y t o 
h i r e o t h e r p e o p l e t o perform heavy work he was p r e v i o u s l y c a p a b l e 
o f p e r f o r m i n g . He was a b l e t o p e r f o r m e a s y t a s k s . He took a p o s i 
t i o n s u p e r v i s i n g t h e c o n s t r u c t i o n of a c h u r c h i n Barbados i n A p r i l 
1979, but h i s a c t i v i t i e s were l i m i t e d t o s u p e r v i s o r y t y p e a c t i v i 
t i e s w i t h o u t much p h y s i c a l l a b o r . When he r e t u r n e d , he resumed h i s 
own c o n s t r u c t i o n b u s i n e s s . He was u n a b l e t o work 40 h o u r s a week 
and a g a i n found i t n e c e s s a r y t o h i r e out t he h a r d j o b s . When he 
saw Dr. Ra b i n , a p p a r e n t l y b e g i n n i n g i n May 1979, Dr. R a b i n s u g 
g e s t e d t h a t c l a i m a n t s t o p w o r k i n g . Between June 1979 and December 
1979 c l a i m a n t worked p a r t time, and i n December 1979, on t h e a d v i c e 
o f Dr. H e b e r t , he stopped work e n t i r e l y , u n t i l he was r e l e a s e d t o 
r e t u r n l i g h t t o work i n A p r i l o f 1980. 

I 

I n o r d e r t o e s t a b l i s h t h e c o m p e n s a b i l i t y of c l a i m a n t ' s c u r r e n t 
low back c o n d i t i o n , w h i c h h a s been d i a g n o s e d by m e d i c a l d o c t o r s a s 
d e g e n e r a t i v e d i s c d i s e a s e , and by c h i r o p r a c t i c p h y s i c i a n s a s 
c h r o n i c l u m b o s a c r a l s t r a i n o r s p r a i n , he must e s t a b l i s h a c a u s a l 
c o n n e c t i o n , l e g a l l y and m e d i c a l l y , between h i s 1976 a c c i d e n t a l 
i n j u r y and h i s p r e s e n t c o n d i t i o n . The R e f e r e e s t a t e d t h a t t h e 
d i a g n o s i s o f a l e f t h i p c o n t u s i o n g i v e s r i s e t o an i n f e r e n c e t h a t 
t h e r e may have been trauma t o c l a i m a n t ' s lumbar s p i n e . I t i s c l e a r 
t h a t t h e R e f e r e e was r e f e r r i n g t o t h e l e g a l c a u s a t i o n a s p e c t of 
c l a i m a n t ' s p r o o f , and not m e d i c a l c a u s a t i o n . 

The e v i d e n c e i n d i c a t e s t h a t , when c l a i m a n t f e l l 20 f e e t from 
t h e s c a f f o l d i n g t o t h e c o n c r e t e ground a t t h e c o n s t r u c t i o n s i t e , he 
l a n d e d on h i s l e f t s i d e , s u f f e r i n g a s e v e r e l y f r a c t u r e d l e f t w r i s t , 
a c o n c u s s i o n and f a c i a l l a c e r a t i o n s , a s w e l l a s a c o n t u s i o n o f h i s 
l e f t h i p . T h i s i n c i d e n t a r o s e out of and i n t h e c o u r s e of h i s 
employment, and we a r e s a t i s f i e d t h a t c l a i m a n t h a s e s t a b l i s h e d t h e 
l e g a l c a u s a t i o n a s p e c t o f t h i s c l a i m . C f . O l s o n v. SIAC, 222 Or 
407 ( 1 9 6 0 ) ; Summit v. Weyerhaeuser Company, 25 Or App 851, 856 
( 1 9 7 6 ) . 

I n o r d e r t o s a t i s f y t h e m e d i c a l c a u s a t i o n a s p e c t , c l a i m a n t 
must e s t a b l i s h t h a t h i s 1976 i n j u r y was a m a t e r i a l c o n t r i b u t i n g 
c a u s e o f t h e c o n d i t i o n f o r which he now c l a i m s c o m p e n s a t i o n . T h e r e 
a r e two p o s s i b l e i n t e r p r e t a t i o n s of t h e m e d i c a l e v i d e n c e . The 
f i r s t , i n d i c a t i n g c o m p e n s a b i l i t y of c l a i m a n t ' s p r e s e n t low back 
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c o n d i t i o n , i s t h a t t h e trauma o f t h e 1976 f a l l e i t h e r c a u s e d o r 
a c c e l e r a t e d t h e ongoing d e g e n e r a t i v e p r o c e s s e s o c c u r r i n g i n c l a i m 
a n t ' s lumbar s p i n e . The second, which would not l e a d t o a f i n d i n g 
t h a t t h i s a g g r a v a t i o n c l a i m i s compensable, i s t h a t c l a i m a n t ' s work 
a c t i v i t y a s a c a r p e n t e r a f t e r 1976 h a s c a u s e d o r a g g r a v a t e d t h e 
d e g e n e r a t i v e p r o c e s s , c a u s i n g c l a i m a n t ' s c u r r e n t d i s a b l e d c o n d i 
t i o n . The o p i n i o n s of Dr. R a b i n and Dr. Hebert s u p p o r t t h e f o r m e r . 
The o p i n i o n of t h e S o u t h e r n Oregon M e d i c a l C o n s u l t a n t s s u p p o r t s t h e 
l a t t e r . The o p i n i o n of Dr. Smith, which i n i t i a l l y would appear t o 
s u p p o r t t h e l a t t e r t o t h e e x c l u s i o n of t h e former, a l t h o u g h h o t 
c l e a r l y so, a p p e a r s t o s u p p o r t the former w i t h t h e b e n e f i t o f a 
c l a r i f y i n g s t a t e m e n t . 

Dr. Adams' o p i n i o n i s somewhat e q u i v o c a l ; however, he seemed 
t o be of t h e i m p r e s s i o n t h a t , i n o r d e r t o c a u s a l l y r e l a t e c l a i m 
a n t ' s back c o n d i t i o n t o h i s 1976 i n j u r y , i t was n e c e s s a r y t o 
i d e n t i f y t h e i n j u r y a s t h e s o l e c a u s e of c l a i m a n t ' s back c o n d i t i o n . 
The i n j u r y need not be the s o l e o r p r i m a r y c a u s e of c l a i m a n t ' s c o n 
d i t i o n ; i t i s o n l y n e c e s s a r y t h a t i t be a m a t e r i a l f a c t o r . Summit 
v. Weyerhaeuser Company, s u p r a , 25 Or App a t 856. 

We f i n d t h e e v i d e n c e p r e p o n d e r a t e s s l i g h t l y i n f a v o r o f 
f i n d i n g t h a t c l a i m a n t ' s 1976 i n j u r y p r e c i p i t a t e d o r a c c e l e r a t e d t h e 
o n s e t o r p r o g r e s s i o n of h i s d e g e n e r a t i v e d i s c d i s e a s e , r e s u l t i n g 
i n d i s a b i l i t y a t a p o i n t i n time e a r l i e r t h a n what o t h e r w i s e would 
have o c c u r r e d i n t h e a b s e n c e of t h e i n d u s t r i a l i n j u r y . T h i s i s 
c l e a r l y s u p p o r t e d by Dr. R a b i n ' s c o n c l u s i o n s , a s w e l l a s t h e 
o p i n i o n o f Dr. Adams, who was i m p r e s s e d w i t h t h e p r o g r e s s i o n o f 
c l a i m a n t ' s d e g e n e r a t i v e p r o c e s s e s , r e f l e c t e d by a c o m p a r i s o n of 
x - r a y f i l m s , c a u s i n g him t o remark: "There h a s c e r t a i n l y been a 
s i g n i f i c a n t p r o g r e s s i o n from 1977 t o the p r e s e n t . " I t i s u n l i k e l y 
t h a t c l a i m a n t ' s t e n y e a r s o f c o n s t r u c t i o n work would have r e s u l t e d 
i n m i n i m a l changes i n 1977 but s i g n i f i c a n t changes by August 1979, 
p a r t i c u l a r l y i n view of t h e f a c t t h a t f o r a l m o s t o n e - h a l f o f t h i s 
i n t e r v e n i n g two-year p e r i o d , c l a i m a n t ' s work a c t i v i t i e s were more 
l i m i t e d t h a n t h e a c t i v i t i e s i n w h i c h he had engaged f o r t h e 
p r e c e d i n g t e n y e a r s . I t i s more l i k e l y t h a n not t h a t c l a i m a n t ' s 
1976 i n j u r y c o n t r i b u t e d t o the p r o g r e s s i o n o f the d e g e n e r a t i v e 
p r o c e s s , and we f i n d t h i s c o n t r i b u t i o n t o have been m a t e r i a l . 

I I 

We n e x t a d d r e s s the q u e s t i o n of p e n a l t i e s and a t t o r n e y ' s f e e s . 
Due t o a m i s t a k e n r e a d i n g of d a t e stamps, t h e R e f e r e e found t h a t 
S A I F had f a i l e d t o commence payment of i n t e r i m c o m p e n s a t i o n 
b e n e f i t s w i t h i n 14 d ays of i t s r e c e i p t of m e d i c a l v e r i f i c a t i o n o f 
c l a i m a n t ' s i n a b i l i t y t o work. C l a i m a n t concedes t h a t S A I F ' s d e n i a l 
i s s u e d 14 d a ys a f t e r r e c e i p t o f t h e form 827 from Dr. H e b e r t , and 
t h a t , t h e r e f o r e , S A I F was not o b l i g a t e d t o pay i n t e r i m c o m p e n s a t i o n 
b e n e f i t s . We, t h e r e f o r e , r e v e r s e t h a t p o r t i o n o f t h e R e f e r e e ' s 
o r d e r i m p o s i n g a p e n a l t y and a s s o c i a t e d a t t o r n e y ' s f e e f o r l a t e 
payment o f i n t e r i m c o m p e n s a t i o n . 

The R e f e r e e a l s o imposed a p e n a l t y and a t t o r n e y ' s f e e f o r a 
l a t e d e n i a l . We a g r e e w i t h t h e R e f e r e e ' s c o n c l u s i o n t h a t , upon 
r e c e i p t o f Dr. R a b i n ' s November 15, 1979 r e p o r t , w h i c h was r e c e i v e d 
December 5, 1979, S A I F had adequate n o t i c e t h a t c l a i m a n t was making 
a c l a i m f o r compensation f o r a worsened c o n d i t i o n r e l a t e d t o h i s 
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1976 i n d u s t r i a l i n j u r y . S A I F d i d not deny t h e c l a i m u n t i l March 4, 
1980, w h i c h was 29 days l a t e . The c l a i m f o r a back c o n d i t i o n may 
h ave t a k e n S A I F somewhat by s u r p r i s e , i n view of t h e f a c t t h a t o n l y 
c l a i m a n t ' s w r i s t c o n d i t i o n r e q u i r e d extended t r e a t m e n t a s a r e s u l t 
o f t h e 1976 i n j u r y ; however, t h i s i s not s u f f i c i e n t j u s t i f i c a t i o n 
f o r t h e l a t e d e n i a l i n t h i s c a s e , c o n s i d e r i n g t h e f a c t t h a t S A I F 
had r e q u e s t e d t h i s r e p o r t from Dr. R a b i n by l e t t e r o f O c t o b e r 25, 
1979, w h i c h was an a p p a r e n t r e s p o n s e t o b i l l i n g s f o r back t r e a t m e n t 
p r e v i o u s l y r e c e i v e d from Dr. R a b i n . As of S A I F ' s r e c e i p t of t h i s 
r e p o r t , t h e r e no l o n g e r c o u l d have been any c o n f u s i o n c o n c e r n i n g 
e x a c t l y what c l a i m a n t was c l a i m i n g , a s argued i n S A I F ' s b r i e f on 
r e v i e w . T h i s r e p o r t c l e a r l y s t a t e s a c l a i m f o r t r e a t m e n t a s s o c i 
a t e d w i t h low back c o m p l a i n t s which S A I F s h o u l d have d e n i e d i n a 
more t i m e l y f a s h i o n . C f . B i l l y J . Eubanks, WCB Case No. 81-07465, 
35 Van N a t t a 131 ( F e b r u a r y 3, 1 9 8 3 ) . 

Having d e t e r m i n e d t h a t Dr. R a b i n ' s November 15, 1979 r e p o r t 
o b l i g a t e d S A I F t o a c c e p t o r deny c l a i m a n t ' s a g g r a v a t i o n c l a i m 
w i t h i n 60 days o f r e c e i p t of t h a t r e p o r t , S A I F i s s u b j e c t t o a 
p e n a l t y f o r u n r e a s o n a b l y d e l a y i n g a d e n i a l , i f t h e r e i s any compen
s a t i o n " t h e n due" upon which t o impose t h e p e n a l t y . B e c a u s e S A I F 
i s s u e d i t s d e n i a l on t h e 14th day a f t e r m e d i c a l v e r i f i c a t i o n o f 
i n a b i l i t y t o work due t o a c l a i m e d worsened c o n d i t i o n , t h e r e b y c u t 
t i n g o f f i t s o b l i g a t i o n t o commence payment of i n t e r i m compensa
t i o n , t h e r e a r e no amounts "then due" f o r p u r p o s e s o f imposing a 
p e n a l t y f o r S A I F ' s l a t e d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . 
A c c o r d i n g l y , we r e v e r s e the R e f e r e e ' s i m p o s i t i o n o f p e n a l t i e s b a s e d 
upon t h e l a t e d e n i a l . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 20, 1982 i s a f f i r m e d i n p a r t and 
r e v e r s e d i n p a r t . Those p o r t i o n s o f t h e o r d e r i m p o s i n g p e n a l t i e s 
and a t t o r n e y ' s f e e s f o r f a i l u r e t o pay i n t e r i m c o m p e n s a t i o n and f o r 
u n r e a s o n a b l y d e l a y i n g a c c e p t a n c e o r d e n i a l of c l a i m a n t ' s a g g r a v a 
t i o n c l a i m a r e r e v e r s e d . The remainder of t h e R e f e r e e ' s o r d e r i s 
a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded $500 a s a r e a s o n a b l e 
a t t o r n e y ' s f e e on Board r e v i e w f o r p r e v a i l i n g on t h e i s s u e of t h e 
c o m p e n s a b i l i t y of c l a i m a n t ' s a g g r a v a t i o n c l a i m . 

CHET TESTER, C l a i m a n t 
B i s c h o f f & S t r o o b a n d , C l a i m a n t ' s A t t o r n e y s 
A l l a n d e S c h w e i n i t z , A t t o r n e y 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y s 

WCB 82-04912 & 82-01933 
March 22 , 1983 
O r d e r D e n y i n g Motion t o D i s m i s s 

The employer, S o u t h e r n Oregon S t a t e C o l l e g e , has moved t o 
d i s m i s s J a c k s o n County J u v e n i l e Department's r e q u e s t f o r r e v i e w 
on t h e grounds t h a t t h e y f a i l e d t o m a i l t h e r e q u e s t t o a l l 
p a r t i e s w i t h i n t h e 30-day p e r i o d , p u r s u a n t t o ORS 6 5 6 . 2 9 5 ( 2 ) . 
See ORS 6 5 6 . 2 8 9 ( 3 ) . 

The motion t o d i s m i s s i s d e n i e d . B a r b a r a Rupp, 
30 Van N a t t a 556 ( 1 9 8 1 ) ; M i c h a e l J . K i n g , 33 Van N a t t a 636 ( 1 9 8 1 ) . 

I T I S SO ORDERED. 
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JAMES L . WALKER, C l a i m a n t WCB 81-00096 
James O'Neal, C l a i m a n t ' s A t t o r n e y March 22, 1983 
S t e v e n Y a t e s , A t t o r n e y O r d e r on R e v i e w 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s 

Reviewed by Board Members B a r n e s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Johnson's o r d e r w h i c h 
a f f i r m e d t h e December 16, 1980 D e t e r m i n a t i o n Order which a l l o w e d 
c l a i m a n t no a d d i t i o n a l permanent p a r t i a l d i s a b i l i t y beyond amounts 
p r e v i o u s l y awarded. The o n l y i s s u e i s t h e e x t e n t o f c l a i m a n t ' s 
r i g h t f o o t ( a n k l e ) d i s a b i l i t y . 

C l a i m a n t , a p h y s i c a l e d u c a t i o n i n s t r u c t o r , s u s t a i n e d compen
s a b l e i n j u r i e s t o h i s r i g h t arm and r i g h t f o o t on November 9, 1976 
w h i l e engaging i n b a s k e t b a l l p r a c t i c e . C l a i m a n t was t r e a t e d by Dr. 
Donahoo who d i a g n o s e d a r i g h t elbow d i s l o c a t i o n w i t h u l n a r n e r v e 
i n v o l v e m e n t and a f r a c t u r e d i s l o c a t i o n o f t h e r i g h t a n k l e . The 
elbow was t r e a t e d by c l o s e d r e d u c t i o n w i t h a p p l i c a t i o n o f a 
p o s t e r i o r s p l i n t . The r i g h t a n k l e was t r e a t e d by open r e d u c t i o n , 
i n t e r n a l f i x a t i o n and l i g a m e n t r e p a i r . 

On June 24, 1977 Dr. Donahoo r e p o r t e d t h a t c l a i m a n t ' s c o n d i 
t i o n was s t a t i o n a r y and t h a t c l a i m c l o s u r e was i n o r d e r . A 
D e t e r m i n a t i o n Order date d September 12, 1977 awarded c l a i m a n t bene
f i t s f o r temporary t o t a l d i s a b i l i t y , 5% s c h e d u l e d d i s a b i l i t y f o r 
l o s s of r i g h t arm and 5% s c h e d u l e d d i s a b i l t i y f o r l o s s o f t h e r i g h t 
f o o t . These awards were s u b s e q u e n t l y i n c r e a s e d by s t i p u l a t i o n o f 
t h e p a r t i e s on J a n u a r y 30, 1978. C l a i m a n t r e c e i v e d a t o t a l o f 15% 
permanent d i s a b i l i t y f o r t h e r i g h t arm and 15% permanent d i s a b i l i t y 
f o r t h e r i g h t f o o t . 

On November 21, 1979 Dr. S c h o s t a l r e p o r t e d t h a t c l a i m a n t was 
s u f f e r i n g s e v e r e a c h i n g p a i n i n t he r i g h t elbow. Dr. S c h o s t a l 
s u s p e c t e d t h e p r e s e n c e of a r i g h t u l n a r n e r v e l e s i o n and r e f e r r e d 
c l a i m a n t t o Dr. Smith, who d i a g n o s e d a d i s l o c a t i n g r i g h t u l n a r 
n e r v e w i t h u l n a r neuropathy o f a m i l d d e g r e e . On June 4, 1980 Dr. 
Smith performed an a n t e r i o r t r a n s p o s i t i o n of t h e r i g h t u l n a r 
n e r v e . Dr. Smith r e p o r t e d on November 12, 1980 t h a t c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y w i t h a c o n s i d e r a b l e improvement i n h i s c o n d i 
t i o n . A D e t e r m i n a t i o n Order i s s u e d on December 16, 1980 a l l o w i n g 
c l a i m a n t a d d i t i o n a l b e n e f i t s f o r temporary t o t a l d i s a b i l i t y o n l y . 

W ith r e g a r d t o c l a i m a n t ' s r i g h t f o o t . Dr. Thompson r e p o r t e d 
on November 2, 1979 t h a t c l a i m a n t was e x p e r i e n c i n g a c h i n g p a i n i n 
h i s r i g h t a n k l e when he was i n v o l v e d i n v i g o r o u s a c t i v i t y . Dr. 
Thompson s t a t e d t h a t c l a i m a n t had d e g e n e r a t i v e j o i n t d i s e a s e 
s e c o n d a r y t o h i s f o o t i n j u r y . On December 23, 1980 Dr. Thompson 
r e p o r t e d t h a t c l a i m a n t would have a c h r o n i c p a i n problem w i t h h i s 
a n k l e , and on J a n u a r y 1, 1981 s t a t e d t h a t he f e l t t h a t i t was 
u n f a i r t o a s s i g n a n u m e r i c a l v a l u e o f 5% t o a d i s e a s e p r o c e s s . 
C l a i m a n t was r e f e r r e d t o Dr. Donahoo f o r e v a l u a t i o n . On A p r i l 6, 
1981 Dr. Donahoo r e p o r t e d t h a t he found no m e a s u r a b l e l o s s o f 
motion, no s w e l l i n g o r change i n t h e h e i g h t o f t h e j o i n t s p a c e i n 
t h e a n k l e t o s u g g e s t t h a t t h e r e had been any changes i n c l a i m a n t ' s 
a n k l e c o n d i t i o n s i n c e 1977, and t h a t t h e c l a i m a n t ' s s u b j e c t i v e 
c o m p l a i n t s remained c o n s i s t e n t w i t h c l a i m a n t ' s p r i o r award f o r 
permanent d i s a b i l i t y . 
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The m a t t e r p r o c e e d e d t o h e a r i n g on the s o l e i s s u e of t h e 
e x t e n t o f c l a i m a n t ' s r i g h t f o o t d i s a b i l i t y . The R e f e r e e n o ted t h a t 
c l a i m a n t was s t i l l a b l e t o p a r t i c i p a t e i n v i g o r o u s a c t i v i t i e s s uch 
a s o f f i c i a t i n g a t b a s k e t b a l l and b a s e b a l l games, b u i l d i n g and c a r 
p e n t r y a c t i v i t i e s and y a r d work and l a n d s c a p i n g , t h u s d e m o n s t r a t i n g 
l i t t l e l o s s of f u n c t i o n t o h i s f o o t . The R e f e r e e c o n c l u d e d t h a t 
c l a i m a n t was s u f f i c i e n t l y compensated f o r h i s f o o t / a n k l e l o s s by 
p r e v i o u s awards. 

We a g r e e w i t h t h e R e f e r e e ' s c o n c l u s i o n t h a t c l a i m a n t h a s not 
d e m o n s t r a t e d t h a t he h a s s u f f e r e d any l o s s t o h i s r i g h t f o o t beyond 
t h a t a l l o w e d by h i s p r e v i o u s awards. T h e r e i s an a d d i t i o n a l b a s i s 
f o r our c o n c l u s i o n . The employer h a s p o i n t e d out t h a t , when t h e 
c l a i m was reopened i n June of 1980, i t was reopened w i t h r e g a r d t o 
c l a i m a n t ' s r i g h t arm c o n d i t i o n , not h i s r i g h t a n k l e c o n d i t i o n , and 
t h a t temporary t o t a l d i s a b i l i t y b e n e f i t s were p a i d f o r t h e d i s 
a b l i n g arm c o n d i t i o n o n l y . The employer a r g u e s t h a t t h e h e a r i n g 
r e s u l t e d i n a l l o w i n g the c l a i m a n t a "second b i t e a t t h e a p p l e " i n 
r e g a r d t o t h e i s s u e of t h e e x t e n t of h i s r i g h t f o o t d i s a b i l i t y . 

We a g r e e w i t h the e mployer's argument. I n James B. Johnson, 
35 Van N a t t a 47 ( 1 9 8 3 ) , we d i s c u s s e d the somewhat o b s c u r e o r i g i n s 
o f t h e maxim t h a t , when a c l a i m i s reopened, i t i s "reopened f o r 
a l l p u r p o s e s . " I n Johnson t h e c l a i m a n t s u s t a i n e d i n j u r i e s t o h i s 
r i g h t s h o u l d e r and l e f t knee and r e c e i v e d permanent d i s a b i l i t y 
awards f o r b o t h body a r e a s . H i s c l a i m was l a t e r reopened f o r knee 
s u r g e r y and r e c l o s e d w i t h an i n c r e a s e d award f o r t h e knee. C l a i m 
a n t r e q u e s t e d a h e a r i n g on the D e t e r m i n a t i o n Order and a R e f e r e e 
i n c r e a s e d c l a i m a n t ' s r i g h t s h o u l d e r d i s a b i l i t y , d e s p i t e t h e f a c t 
t h a t c l a i m a n t had not d e m onstrated t h a t h i s s h o u l d e r c o n d i t i o n had 
changed s i n c e h i s l a s t arrangement of compensation. We r e v e r s e d 
t h e R e f e r e e ' s award o f i n c r e a s e d s h o u l d e r d i s a b i l i t y , s t a t i n g : 

"We t h i n k t h e b e t t e r p o l i c y p o s i t i o n i n 
t h i s k i n d of s i t u a t i o n i s t o l i m i t t h e 
c o g n i z a b l e e x t e n t i s s u e s a f t e r r e c l o s u r e o f 
a c l a i m t o c o n d i t i o n s and c i r c u m s t a n c e s 
t h a t have changed s i n c e t h e p r i o r c l a i m 
c l o s u r e . " ( E m p h a s i s i n o r i g i n a l . ) 

The same i s t r u e i n t h e c u r r e n t c a s e . T h e r e i s no e v i d e n c e 
h e r e t h a t c l a i m a n t ' s r i g h t f o o t c o n d i t i o n h a s worsened s i n c e t h e 
1978 s t i p u l a t i o n . C l a i m a n t ' s c l a i m was reopened o n l y i n r e l a t i o n 
t o h i s r i g h t elbow problem. Absent a showing t h a t h i s f o o t / a n k l e 
c o n d i t i o n h a s changed c l a i m a n t i s not e n t i t l e d t o a new d e t e r m i n a 
t i o n o f t h e e x t e n t of h i s r i g h t f o o t d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 29, 1982 i s a f f i r m e d . 

*************** 
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CURTIS H. BEST, C l a i m a n t WCB 81-05481 
E v o h l F. Mai agon, C l a i m a n t ' s A t t o r n e y March 2 3 , 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r o f Remand 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e S e i f e r t ' s o r d e r w h i c h 
awarded him 75% s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r l o s s o f 
t h e r i g h t arm, t h a t b e i n g an i n c r e a s e of 15% o v e r and above t h e 
D e t e r m i n a t i o n Order of A p r i l 27, 1982, a f f i r m e d t h e D e t e r m i n a t i o n 
O r d e r ' s award of temporary t o t a l d i s a b i l i t y b e n e f i t s and o r d e r e d 
the S A I F C o r p o r a t i o n t o pay f o r c l a i m a n t ' s ongoing p s y c h i a t r i c 
t r e a t m e n t s w i t h Dr. S t r a u m f j o r d . 

C l a i m a n t , by motion of September 7, 1982, r e q u e s t e d t h e Board 
t o remand t h e m a t t e r t o t h e R e f e r e e f o r s u p p l e m e n t a t i o n o f t he 
r e c o r d p u r s u a n t t o ORS 6 5 6 . 2 9 5 ( 5 ) . C l a i m a n t c o n t e n d s t h a t S A I F 
f a i l e d t o comply w i t h OAR 436-83-460, which p r o v i d e s : 

"Upon demand of any c l a i m a n t r e q u e s t i n g a 
h e a r i n g , t h e DRE/SAIF and i t s 
r e p r e s e n t a t i v e s s h a l l w i t h i n 15 days o f 
m a i l i n g s a i d demand f u r n i s h t o c l a i m a n t o r 
h i s r e p r e s e n t a t i v e , w i t h o u t c o s t , c o p i e s o f 
a l l m e d i c a l and v o c a t i o n a l r e p o r t s and 
o t h e r documents r e l e v a n t and m a t e r i a l t o 
t h e c l a i m which a r e then o r come t o be i n 
th e p o s s e s s i o n o f t he DRE/SAIF o r i t s 
r e p r e s e n t a t i v e s , e x c e p t e v i d e n c e o f f e r e d 
s o l e l y f o r impeachment need not be so 
d i s c l o s e d . F a i l u r e t o comply w i t h t h i s 
s e c t i o n may be c o n s i d e r e d u n r e a s o n a b l e 
d e l a y o r r e f u s a l under ORS 6 5 6 . 2 6 2 ( 8 ) . " 

S p e c i f i c a l l y , c l a i m a n t a l l e g e s t h a t S A I F f a i l e d t o p r o v i d e him w i t h 
c o p i e s o f any of t h e m e d i c a l r e p o r t s which were i n i t s p o s s e s s i o n 
r e l a t i n g t o c l a i m a n t ' s r i g h t arm s u r g e r y i n June of 1980 i n 
S e a t t l e , Washington* f o l l o w i n g p r o p e r demand. C l a i m a n t a r g u e s t h a t 
S A I F o b v i o u s l y was aware of t h e s u r g e r y s i n c e i t p a i d f o r i t , and 
t h a t c o p i e s o f t he r e l a t e d m e d i c a l r e p o r t s c o u l d have been impor
t a n t i n r e g a r d t o t he i s s u e of whether t h e c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y d u r i n g t h e p e r i o d from J u l y 30 t o November 17, 1980. 
T h e r e f o r e , t h e c l a i m a n t contends t h a t the m a t t e r s h o u l d be remanded 
t o t h e R e f e r e e w i t h i n s t r u c t i o n s t o supplement t h e r e c o r d and 
p e n a l i z e S A I F . 

S A I F a r g u e s t h a t t h e r u l e o n l y r e q u i r e s i t t o p r o v i d e c o p i e s 
of documents which a r e " r e l e v a n t and m a t e r i a l " t o t h e c l a i m , and 
t h a t t h e s e r e p o r t s a r e not r e l e v a n t o r m a t e r i a l t o any o f the 
i s s u e s a t t h e h e a r i n g . We r e c e n t l y r e j e c t e d t h a t c o n s t r u c t i o n o f 
OAR 436-83-460 i n Rose E . Ped e r s o n , 34 Van N a t t a 1658 ( 1 9 8 2 ) . As 
i s t y p i c a l of d i s c o v e r y o b l i g a t i o n s , t h e r u l e r e q u i r e s d i s c l o s u r e 
of a l l m e d i c a l r e p o r t s because even t h o s e which a r e not m a t e r i a l 
may l e a d t o t h e development of m a t e r i a l e v i d e n c e . 

S A I F a l s o c o n t e n d s t h a t c l a i m a n t i s r e q u i r e d t o show t h a t 
documents were not o b t a i n a b l e w i t h due d i l i g e n c e b e f o r e t h e h e a r i n g 
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and t h a t "a mere r e q u e s t t o p r o v i d e m e d i c a l r e p o r t s r e a d i l y o b t a i n 
a b l e by c l a i m a n t d i r e c t l y from h i s p h y s i c i a n s s h o u l d not be con
s i d e r e d a d i l i g e n t e f f o r t t o o b t a i n t h e e v i d e n c e . " ( E m p h a s i s 
added.) 

We b e l i e v e t h a t t h e s e arguments miss the p o i n t of the 
d i s c o v e r y p r o c e d u r e p r o v i d e d f o r i n OAR 436-83-460, and c o n t r a d i c t 
t h e v e r y terms of the r u l e . We do not c o n s i d e r a demand made p u r 
s u a n t t o t h e r u l e t o be, i n S A I F ' s words, a "mere r e q u e s t . " I t i s 
a l s o not n e c e s s a r y under the r u l e f o r the c l a i m a n t t o e s t a b l i s h 
t h a t he h a s e x e r c i s e d due d i l i g e n c e i n a t t e m p t i n g t o o b t a i n the 
documents on h i s own. The r u l e p r o v i d e s t h a t upon demand the 
documents s h a l l be f u r n i s h e d t o a c l a i m a n t w i t h o u t c o s t . Other 
t h a n a demand, t h e r e a r e no r e q u i r e m e n t s w i t h which c l a i m a n t must 
comply. 

S A I F ' s r e l i a n c e on Marion L . E l l s , 34 Van N a t t a 1010 ( 1 9 8 2 ) , 
i s m i s p l a c e d . E l l s i n v o l v e d a r e q u e s t f o r remand t o admit m e d i c a l 
r e p o r t s g e n e r a t e d a f t e r t h e h e a r i n g . T h e r e was no i s s u e w i t h 
r e g a r d t o OAR 436-83-460. 

T h i s c a s e i s remanded t o the R e f e r e e w i t h i n s t r u c t i o n s t o 
p e r m i t s u p p l e m e n t a t i o n of the r e c o r d i n a c c o r d a n c e w i t h t h i s 
o r d e r , f o r i m p o s i t i o n of what he d e t e r m i n e s t o be an a p p r o p r i a t e 
p e n a l t y a g a i n s t the S A I F C o r p o r a t i o n f o r i t s f a i l u r e t o comply 
w i t h OAR 436-83-460 and f o r such f u r t h e r p r o c e e d i n g s a s may be 
n e c e s s a r y . 

I T I S SO ORDERED. 

BENJAMIN 0. HOCKEMA, C l a i m a n t WCB 80-09555 
Emmons, K y l e e t a l . , C l a i m a n t ' s A t t o r n e y s March 23, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members Barn e s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e S h e b l e y ' s o r d e r w h i c h 
awarded c l a i m a n t an a d d i t i o n a l 20% u n s c h e d u l e d permanent d i s 
a b i l i t y , f o r a t o t a l award of 90% u n s c h e d u l e d permanent d i s a b i l i t y . 
C l a i m a n t c o n t e n d s he i s p e r m a n e n t l y and t o t a l l y d i s a b l e d . 

As a p r e l i m i n a r y m a t t e r , c l a i m a n t r e q u e s t s t h a t we remand t h i s 
c a s e t o the R e f e r e e f o r r e c e i p t of a d d i t i o n a l e v i d e n c e . The n a t u r e 
o f t h i s a d d i t i o n a l e v i d e n c e i s ambiguous. To the e x t e n t t h a t i t 
r e l a t e s t o what c l a i m a n t ' s c o n d i t i o n was at. t h e time of t h e 
h e a r i n g , we f i n d t h a t the e v i d e n c e c o u l d , w i t h due d i l i g e n c e , h a v e 
been o b t a i n e d and o f f e r e d b e f o r e t h e r e c o r d c l o s e d ; a c c o r d i n g l y , 
remand i s i n c o n s i s t e n t w i t h the s t a n d a r d s s e t i n Ora M. C o n l e y , 34 
Van N a t t a 1698 ( 1 9 8 2 ) , and Robert A. B a r n e t t , 31 Van N a t t a 172 
(1981) . A l t e r n a t i v e l y , the a d d i t i o n a l e v i d e n c e c l a i m a n t wants t o 
i n t r o d u c e may r e l a t e t o a w o r s e n i n g of h i s c o n d i t i o n a f t e r t h e p r e 
s e n t h e a r i n g r e c o r d c l o s e d . Because c l a i m a n t ' s a g g r a v a t i o n r i g h t s 
e x p i r e d i n 1980, c l a i m a n t cannot now a s s e r t an a g g r a v a t i o n c l a i m i n 
c o n n e c t i o n w i t h t h i s pending c a s e . C l a u d e A l l e n , 34 Van N a t t a 769 
(1982) ; Wilma Kim Buhman, 34 Van N a t t a 252 ( 1 9 8 2 ) . R a t h e r , i f 
c l a i m a n t b e l i e v e s h i s c o n d i t i o n h a s worsened, h i s p r o p e r remedy a t 
t h i s p o i n t i s t o submit the a d d i t i o n a l e v i d e n c e i n q u e s t i o n t o t h e 
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Board i n c o n n e c t i o n w i t h a r e q u e s t f o r own motion r e l i e f p u r s u a n t 
t o ORS 656.278. C l a i m a n t ' s motion t o remand i s d e n i e d . 

The e x t e n t of c l a i m a n t ' s d i s a b i l i t y was p r e v i o u s l y l i t i g a t e d 
i n Benjamin 0. Hockema, 26 Van N a t t a 437 ( 1 9 7 9 ) . We g r a n t e d an 
award f o r 70% u n s c h e d u l e d permanent d i s a b i l i t y . The C o u r t of 
A p p e a l s a f f i r m e d w i t h o u t o p i n i o n . Hockema v. S A I F , 41 Or App 1 
( 1 9 7 9 ) . C l a i m a n t ' s c l a i m was t h e r e a f t e r reopened f o r p a i n c e n t e r 
t r e a t m e n t and r e c l o s e d w i t h no a d d i t i o n a l award f o r permanent 
d i s a b i l i t y . C l a i m a n t ' s r e q u e s t f o r h e a r i n g on the e x t e n t of h i s 
d i s a b i l i t y gave r i s e t o t h i s p r o c e e d i n g . 

The R e f e r e e p r o p e r l y f o c u s e d on changed c i r c u m s t a n c e s s i n c e 
t h e p r i o r l i t i g a t i o n . See James B. Johnson, 35 Van N a t t a 47 
( 1 9 8 3 ) ; F r e d Hanna, 34 Van N a t t a 1271 ( 1 9 8 2 ) . The R e f e r e e found 
some change i n c l a i m a n t ' s p h y s i c a l c o n d i t i o n : 

" S i n c e h i s 1978 h e a r i n g , c l a i m a n t ' s low 
back p a i n h a s grown more a c u t e , even d u r i n g 
t h e good o r normal p e r i o d s , and i t i s 
s i g n i f i c a n t l y worse d u r i n g h i s bad s p e l l s . 
These bad s p e l l s a r e o c c u r r i n g more 
f r e q u e n t l y now and, f o r example, he 
e x p e r i e n c e d e i g h t or n i n e s u c h e p i s o d e s 
between t h e May 29, 1981 and J a n u a r y 22, 
1982 h e a r i n g s e s s i o n s . " 

We a g r e e w i t h t h e s e f i n d i n g s . 

The p a r t i e s a rgue a t l e n g t h about whether t h e r e has been any 
change i n c l a i m a n t ' s v o c a t i o n a l c i r c u m s t a n c e s . One o f t h e f i n d i n g s 
i n t h e p r i o r l i t i g a t i o n was t h a t c l a i m a n t was not m o t i v a t e d t o seek 
work and had not made r e a s o n a b l e e f f o r t s t o seek work. See 26 Van 
N a t t a a t 440. S i n c e t h e p r i o r l i t i g a t i o n c l a i m a n t h a s made some 
e f f o r t s toward s e e k i n g work, both on h i s own i n i t i a t i v e and w i t h 
a s s i s t a n c e from v o c a t i o n a l r e h a b i l i t a t i o n c o u n s e l o r s . However, t h e 
s e r i o u s n e s s of t h e s e e f f o r t s i s d e b a t a b l e . F o r example, when 
i n t e r v i e w e d by p r o s p e c t i v e employers, c l a i m a n t would a l w a y s d i s p l a y 
a copy of a s e v e r a l - y e a r - o l d m e d i c a l r e p o r t t h a t i s about the most 
p e s s i m i s t i c of a l l of t h e m e d i c a l r e p o r t s i n t h i s r e c o r d . I n a d d i 
t i o n , t h e magnitude o f c l a i m a n t ' s j o b s e a r c h ( f o u r a p p l i c a t i o n s ) 
was, a s t h e R e f e r e e put i t , "minimal." We a r e not p e r s u a d e d t h a t 
c l a i m a n t ' s seek-work e f f o r t s were r e a s o n a b l e . 

I n summary, t h e change i n c l a i m a n t ' s p h y s i c a l c o n d i t i o n 
( i n c r e a s e d p a i n ) j u s t i f i e s the R e f e r e e ' s award f o r i n c r e a s e d 
p a r t i a l d i s a b i l i t y , but the change i n c l a i m a n t ' s v o c a t i o n a l 
c i r c u m s t a n c e s ( m i n i m a l and not v e r y s e r i o u s e f f o r t s t o become 
employed) i s not s u f f i c i e n t t o j u s t i f y an award f o r permanent 
t o t a l d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 24, 1982 i s a f f i r m e d . 
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LENA HUNTER, C l a i m a n t WCB 81-07942 
G o l d b e r g & M e c h a n i c , C l a i m a n t ' s A t t o r n e y s March 23, 1983 
Schwabe, W i l l i a m s o n e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 

Reviewed by Board Members Barn e s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e S t . M a r t i n ' s o r d e r w h i c h 
a f f i r m e d t h e May 26, 1981 D e t e r m i n a t i o n Order which awarded c l a i m 
an t 45% u n s c h e d u l e d permanent p a r t i a l low back d i s a b i l i t y . The 
o n l y i s s u e i s the e x t e n t of c l a i m a n t ' s d i s a b i l i t y . C l a i m a n t con
t e n d s t h a t she i s p e r m a n e n t l y and t o t a l l y d i s a b l e d , o r , i n t h e 
a l t e r n a t i v e , t h a t h e r d i s a b i l i t y i s g r e a t e r than t h a t a l l o w e d by 
t h e D e t e r m i n a t i o n O r d e r . 

C l a i m a n t s u s t a i n e d a compensable i n j u r y t o h e r back on 
September 18, 1969. A myelogram r e v e a l e d h e r n i a t e d d i s c s a t L2-3 
and L 4 - 5 , and a laminectomy was performed i n A p r i l of 1970. C l a i m 
a n t c o n t i n u e d t o e x p e r i e n c e d i f f i c u l t i e s , however, and a second 
myelogram was performed i n 1971 which d i s c l o s e d n e r v e r o o t p r e s s u r e 
a t L 5 - S 1 . S u r g e r y was a g a i n performed i n c l u d i n g a bone b l o c k 
f u s i o n a t one l e v e l . A t h i r d myelogram was performed on c l a i m a n t 
i n 1972. The f i n d i n g s were n e g a t i v e , but c l u n e a l n e r v e entrapment 
was found. A c l u n e a l neurectomy i n the r i g h t i l i a c c r e s t was t h e n 
p e r f o r m e d . A g r a d u a t e d s p i n a l b l o c k was performed on J a n u a r y 18, 
1973. T h i s was f o l l o w e d by a b i l a t e r a l lumbar sympathectomy on 
March 6, 1973. 

C l a i m a n t t h e r e a f t e r came under the c a r e of Dr. Raney, an 
o r t h o p a e d i c surgeon i n San F r a n c i s c o . On November 5, 1974 Dr. 
Raney performed an a n t e r i o r lumbar i n t e r v e r t e b r a l d i s c e x c i s i o n 
w i t h an i n t e r b o d y a n t e r i o r f u s i o n . There a r e numerous r e p o r t s 
from Dr. Raney i n the r e c o r d which i n d i c a t e t h a t c l a i m a n t e x p e r i 
enced s u b s t a n t i a l p a i n r e l i e f and was v e r y p l e a s e d w i t h t h e r e s u l t s 
o f t h e s u r g e r y . 

D e s p i t e t h e f a c t t h a t c l a i m a n t ' s back p a i n was s u b s t a n t i a l l y 
r e l i e v e d , she c o n t i n u e d t o e x p e r i e n c e p a i n a t the donor s i t e of the 
i l i a c c r e s t . T h i s was t r e a t e d by i n j e c t i o n t h e r a p y and o r a l p a i n 
m e d i c a t i o n s . I n 1976 c l a i m a n t underwent a h y s t e r e c t o m y which was 
n e c e s s a r y i n o r d e r f o r h e r t o c o n t i n u e w i t h e s t r o g e n t h e r a p y f o r 
h e r b a c k . Dr. Raney c o n t i n u e d t o f o l l o w c l a i m a n t and r e p o r t e d on 
h e r p r o g r e s s i n many o p t i m i s t i c r e p o r t s i n which he i n d i c a t e d t h a t 
c l a i m a n t was e x p e r i e n c i n g an improvement i n h e r p h y s i c a l a b i l i t i e s 
and a c t i v i t i e s . C l a i m a n t was e v e n t u a l l y examined a t the r e q u e s t of 
t h e e m p l o y e r / i n s u r e r , by Dr. Mclvor on March 9, 1981. Dr. Mclvor 
c o n c l u d e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y and found h e r 
c a p a b l e of l i g h t work. On A p r i l 14, 1982 Dr. Raney r e p o r t e d h i s 
c o n c u r r e n c e t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on March 9, 1981 
b u t t h a t he had not r e l e a s e d h e r t o r e t u r n t o work. He s t a t e d t h a t 
t h i s was b e c a u s e , " I t i s my i m p r e s s i o n t h a t Mrs. Hunter h a s 
b a s i c a l l y e n t e r e d i n t o a r e t i r e m e n t s t a t u s and h a s no i n t e n t i o n of 
r e t u r n i n g t o g a i n f u l employment." He a l s o agreed t h a t i f c l a i m a n t 
d i d r e t u r n t o work, t h a t she would be l i m i t e d t o l i g h t work w i t h 
no r e p e t i t i v e bending o r l i f t i n g of more tha n twenty pounds. A 
D e t e r m i n a t i o n Order i s s u e d on May 26, 1981 awarding c l a i m a n t tempo
r a r y t o t a l d i s a b i l i t y b e n e f i t s from September 27, 1969 through 
March 9, 1981 and 45% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . 
C l a i m a n t r e q u e s t e d a h e a r i n g . 
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The R e f e r e e ' s o r d e r c o n t a i n s v e r y few f i n d i n g s o f f a c t . The 
R e f e r e e d e s c r i b e d c e r t a i n b e h a v i o r e x h i b i t e d by t h e c l a i m a n t a t t h e 
h e a r i n g a s " b i z z a r e . " He d e s c r i b e d c l a i m a n t l y i n g down on c h a i r s , 
k n e e l i n g , and l y i n g down on t h e f l o o r d u r i n g t h e c o u r s e of t h e 
h e a r i n g . Much of c l a i m a n t ' s t e s t i m o n y was c o n t r a r y t o i n f o r m a t i o n 
c o n t a i n e d i n t h e m e d i c a l r e p o r t s . Comparing c l a i m a n t ' s t e s t i m o n y 
and b e h a v i o r t o t h e m e d i c a l e v i d e n c e , t h e R e f e r e e c o n c l u d e d t h a t 
c l a i m a n t ' s t e s t i m o n y was u n r e l i a b l e and i n c r e d i b l e . He f u r t h e r 
c o n c l u d e d t h a t t h e e v i d e n c e d i d not sup p o r t t h e c o n t e n t i o n t h a t 
c l a i m a n t was p e r m a n e n t l y t o t a l l y d i s a b l e d , o r t h a t t h e D e t e r m i n a 
t i o n O r d e r ' s award was i n a p p r o p r i a t e under t h e c i r c u m s t a n c e s . We 
a g r e e . 

C l a i m a n t was 61 y e a r s of age a t t h e time o f t h e h e a r i n g . She 
ha s a n e i g h t h grade e d u c a t i o n . Her work h i s t o r y c o n s i s t s of 
w a i t r e s s and c a s h i e r work, a s s e m b l y - l i n e c a n n e r y work, and some 
s a w m i l l work. 

I t i s a p p a r e n t from a r e v i e w of t h e r e c o r d i n t h i s c a s e t h a t 
c l a i m a n t h a s e x h i b i t e d l i t t l e d e s i r e o r w i l l i n g n e s s t o r e t u r n t o 
work. She h a s r e c e i v e d temporary t o t a l d i s a b i l i t y b e n e f i t s f o r 
a p p r o x i m a t e l y 13 y e a r s , and i n t h a t time p e r i o d h a s not once 
a t t e m p t e d t o r e t u r n t o work nor made any e f f o r t i n t h a t d i r e c t i o n . 
As t h e R e f e r e e i n d i c a t e d , t h i s i s no doubt due i n p a r t t o t h e f a c t 
t h a t c l a i m a n t ' s husband h a s a s u c c e s s f u l b u s i n e s s and t h e r e i s 
l i t t l e o r no f i n a n c i a l i n c e n t i v e f o r c l a i m a n t t o r e t u r n t o employ
ment. Dr. Raney's r e p o r t s i n d i c a t e t h a t c l a i m a n t was making 
e x c e l l e n t p r o g r e s s , had r e a c h e d a s t a g e where she was v i r t u a l l y 
p a i n - f r e e and Was a b l e t o r e t u r n t o many o f h e r p r e - i n j u r y a c t i v i 
t i e s , but i n s t e a d , had cho s e n t o r e t i r e from t h e work f o r c e . We 
c o n c l u d e t h a t c l a i m a n t h a s not demonstrated t h a t she i s w i l l i n g t o 
see k g a i n f u l employment o r t h a t r e a s o n a b l e e f f o r t s i n t h a t d i r e c 
t i o n h a v e been made p u r s u a n t t o ORS 6 5 6 . 2 0 6 ( 3 ) . 

With r e g a r d t o t h e q u e s t i o n of whether c l a i m a n t ' s d i s a b i l i t y 
i s g r e a t e r t h a n t h a t awarded by t h e D e t e r m i n a t i o n Order, we d e f e r 
t o t h e R e f e r e e ' s f i n d i n g c o n c e r n i n g t h e c l a i m a n t ' s l a c k o f c r e d i 
b i l i t y , and a g r e e w i t h him t h a t t h e t o t a l i t y of t h e e v i d e n c e l e a d s 
t o t h e c o n c l u s i o n t h a t t h e amount awarded by t h e D e t e r m i n a t i o n 
Order was app r o p r i a t e • . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 20, 1982 i s a f f i r m e d . 

* *« # * * * * ******** 
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BRAD L . LOREN, C l a i m a n t WCB 81-00216 
C l i n t o n S i m p s o n , C l a i m a n t ' s A t t o r n e y March 23, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
S c o t t F. G i l m o n , D e f e n s e A t t o r n e y 

Reviewed by Board Members Ba r n e s and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e N i c h o l s ' o r d e r 
which s e t a s i d e i t s d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m . The 
i s s u e i s c o m p e n s a b i l i t y . 

I n December of 1979, w h i l e working f o r an employer i n s u r e d by 
SAI F , c l a i m a n t s u s t a i n e d a low back s t r a i n / s p r a i n . C l a i m a n t 
r e c e i v e d c h i r o p r a c t i c t r e a t m e n t from Dr. O t t and m i s s e d l i t t l e or 
no time from work. S A I F i n i t i a l l y a c c e p t e d t h e 1979 i n j u r y c l a i m 
a s n o n d i s a b l i n g . I n March of 1980 c l a i m a n t changed j o b s and began 
working f o r Mart E x c a v a t i o n & T r u c k i n g , d r i v i n g dump t r u c k s and 
a p p a r e n t l y o c c a s i o n a l l y o p e r a t i n g some heavy equipment. C l a i m a n t 
c o n t i n u e d t o s u f f e r some low back symptoms and c o n t i n u e d t o r e c e i v e 
c h i r o p r a c t i c t r e a t m e n t . C l a i m a n t , however, m i s s e d no time from 
work due t o h i s back symptoms w i t h t h e e x c e p t i o n of about a 
one-week p e r i o d i n October of 1980. S A I F p a i d time l o s s f o r t h i s 
p e r i o d and a p p a r e n t l y then r e c l a s s i f i e d c l a i m a n t ' s 1979 i n j u r y a s 
d i s a b l i n g . 

A f t e r working f o r Mart a few months as an employe, c l a i m a n t 
became a p a r t n e r i n t h a t company. H i s d u t i e s o v e r t h e f o l l o w i n g 
y e a r e v o l v e d toward i n c r e a s e d s u p e r v i s o r y work and l e s s t r u c k 
d r i v i n g and equipment o p e r a t i o n . 

I n t h e summer of 1981 c l a i m a n t e x p e r i e n c e d a marked i n c r e a s e 
i n low back p a i n and, f o r the f i r s t time, p a i n r a d i a t i n g i n t o h i s 
r i g h t l e g . C l a i m a n t t e s t i f i e d t h a t he f i r s t e x p e r i e n c e d r a d i a t i n g 
l e g p a i n when g e t t i n g out of bed one morning i n J u l y . C l a i m a n t 
e x p e r i e n c e d i n c r e a s e d low back p a i n i n c o n n e c t i o n w i t h a l l a c t i v i 
t i e s , but t he p a i n - p r o d u c i n g a c t i v i t y mentioned i n a l l m e d i c a l 
h i s t o r i e s t a k e n d u r i n g t h i s p e r i o d i s " g e t t i n g i n t o and out o f 
t r u c k s . " C l a i m a n t t e s t i f i e d , however, t h a t he was not d r i v i n g dump 
t r u c k s d u r i n g t h e summer of 1981 and t h a t " g e t t i n g i n t o and out o f 
t r u c k s " meant o n l y a p i c k u p t r u c k he used i n c o n n e c t i o n w i t h h i s 
s u p e r v i s o r y d u t i e s a t c o n s t r u c t i o n s i t e s . U l t i m a t e l y , a h e r n i a t e d 
d i s c was d i a g n o s e d and Dr. Golden performed s u r g e r y . 

C l a i m a n t h a s not and cannot a s s e r t a c l a i m a g a i n s t Mart E x c a 
v a t i o n & T r u c k i n g , i . e . , t h a t work a c t i v i t y f o r Mart c a u s e d h i s 
d i s c h e r n i a t i o n , b e c a u s e a s a p a r t n e r i n Mart c l a i m a n t i s not sub
j e c t t o t h e A c t . The o n l y c l a i m i n i s s u e i s an a g g r a v a t i o n c l a i m . 
The q u e s t i o n i s whether c l a i m a n t ' s 1979 low back s t r a i n / s p r a i n 
i n j u r y was a m a t e r i a l c o n t r i b u t i n g c a u s e of c l a i m a n t ' s 1981 h e r n i 
a t e d low back d i s c . C l a i m a n t , of c o u r s e , h a s the burden of p r o v i n g 
t h e r e q u i s i t e c a u s a l r e l a t i o n s h i p . Anderson v. West Union V i l l e g e 
S q u a r e , 43 Or App 295 ( 1 9 7 9 ) . 

T h e r e a r e t h r e e l i n e s of e v i d e n c e r e l e v a n t t o t h e c a u s a t i o n 
q u e s t i o n . F i r s t , Dr. Golden, who performed c l a i m a n t ' s 1981 l a m i 
nectomy, s t a t e s i n a c h e c k - t h e - b o x e s r e p o r t t h a t c l a i m a n t ' s s u r g e r y 
was not an a g g r a v a t i o n of h i s 1979 i n d u s t r i a l i n j u r y . Dr. Golden 
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was deposed. P a r t s of h i s d e p o s i t i o n t e s t i m o n y a r e h a r d t o under
s t a n d . Dr. Golden r e p e a t e d l y r e f e r s t o "two s e p a r a t e i n c i d e n t s , " 
t h e f i r s t b e i n g t h e 1979 i n j u r y and t h e second b e i n g something t h a t 
happened d u r i n g the summer of 1981. A p p a r e n t l y Dr. Golden i s 
r e f e r r i n g t o " g e t t i n g i n t o and out of t r u c k s " a s an " i n c i d e n t . " 
Dr. Golden d i s c u s s e d " c o n t i n u i t y of symptoms" a s s i g n i f i c a n t i n 
e s t a b l i s h i n g a c a u s e - a n d - e f f e c t r e l a t i o n s h i p between t h e 1979 
s t r a i n and t h e 1981 h e r n i a t i o n ; the more f r e q u e n t , more s e v e r e and 
more p e r s i s t e n t t h e symptoms were d u r i n g t h i s i n t e r v a l , t h e more 
l i k e l y t h e r e would be a c a u s a l r e l a t i o n s h i p . I t a p p e a r s t o be Dr. 
G o lden's t h e o r y t h a t c l a i m a n t ' s c o n t i n u e d a b i l i t y t o do t h e work 
t h a t he d i d between the 1979 s t r a i n and the 1981 h e r n i a t i o n 
s u g g e s t s a low l e v e l of back symptoms t h a t i s i n c o n s i s t e n t w i t h 
the former b e i n g a m a t e r i a l c a u s e of the l a t t e r . F i n a l l y , Dr. 
G olden was a s k e d whether he adhered t o the o p i n i o n e x p r e s s e d i n 
h i s c h e c k - t h e - b o x e s r e p o r t : 

"Q. Dr. Golden, t h e r e p o r t t h a t you s i g n e d 
on December 8, 1981 s t a t e d t h a t you f e l t 
t h a t [ c l a i m a n t ' s ] laminectomy was, more 
p r o b a b l y t h a n not, r e l a t e d t o a new 
i n c i d e n t . * * * Are you s t i l l i n agreement 
w i t h t h a t s t a t e m e n t ? Or a r e you m o d i f y i n g 
t h a t s t a t e m e n t ? 

"A. W e l l , what I'm s a y i n g i s t h a t , t h a t 
w h i l e i t would be d i f f i c u l t t o a s s i g n a 
p r o p o r t i o n between the c a u s e s of h i s 
c o n d i t i o n which l e d t o t h e laminectomy, i t ' s 
c l e a r t o me t h a t an e x t r e m e l y s i g n i f i c a n t 
f e a t u r e o f h i s i l l n e s s i s t he i n c i d e n t which 
happened on, on h i s j o b , of g e t t i n g i n and 
out of the t r u c k . And some k i n d o f s t r e s s 
had t o happen t o produce the h e r n i a t i o n . I t 

t a k e s some k i n d of s t r e s s . Those t h i n g s 
j u s t don't happen w i t h o u t something p u s h i n g 
t h e d i s k o u t . So t h a t j u s t happened t o be 
t h e f a c t o r . 

"He was a t work when i t happened, s o I'm 
s a y i n g t h a t , w h i l e i t ' s t r u e t h e r e may be 
an u n d e r l y i n g c o n d i t i o n and t h e r e may be 
some o t h e r m a t e r i a l c a u s e , but f o r h i s 
w o r k - r e l a t e d i n j u r y , he may not have 
h e r n i a t e d a d i s k . 

"Q. Okay. You're s a y i n g , then, t h a t t h e 
work a c t i v i t y was the p r e c i p i t a t i n g f a c t o r 

"A. Y e s . 

" — i n t h e h e r n i a t i o n ? A l l r i g h t . " 

I n c o n t e x t , we u n d e r s t a n d Dr. Golden's r e f e r e n c e t o "work a c t i v i t y " 
t o mean c l a i m a n t ' s work d u r i n g the summer of 1981. 
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The R e f e r e e i n t e r p r e t e d Dr. Golden's d e p o s i t i o n t e s t i m o n y a s 
f o l l o w s : "Dr. Golden a p p e a r s t o be s a y i n g t h a t t h e 1979 i n j u r y 
was a m a t e r i a l c o n t r i b u t i n g c a u s e of the need f o r s u r g e r y . " We 
d i s a g r e e . W h i l e i n t e r p r e t a t i o n of Dr. Golden's d e p o s i t i o n may be 
d e b a t a b l e , we t h i n k t h a t o v e r a l l i t i s somewhere between n e u t r a l 
and a d v e r s e t o c l a i m a n t ' s p o s i t i o n ; we do not t h i n k i t l e n d s any 
s u p p o r t t o c l a i m a n t ' s p o s i t i o n . 

The second l i n e of e v i d e n c e r e l e v a n t t o t h e c a u s a t i o n q u e s t i o n 
comes from c l a i m a n t ' s c h i r o p r a c t o r , Dr. O t t , who t r e a t e d c l a i m a n t 
between 1979 and 1981. Dr. O t t o p i n e d : "From the h i s t o r y o f h i s 
c a r e s i n c e the 1979 i n j u r y my o p i n i o n i s t h a t [ c l a i m a n t ' s ] symptoms 
i n August 1981 [ i . e . , h e r n i a t e d d i s c symptoms] a r e a r e s u l t a n t 
d i r e c t w o r s e n i n g of h i s i n i t i a l i n j u r y i n December 1979." However, 
Dr. O t t o f f e r s no e x p l a n a t i o n o f the b a s i s of h i s o p i n i o n . 

P o s s i b l y b e c a u s e the m e d i c a l e v i d e n c e i s not c o n c l u s i v e , 
c l a i m a n t p l a c e s major emphasis on the t h i r d t y p e o f e v i d e n c e -- t h e 
f a c t t h a t c l a i m a n t s u f f e r e d no new " i n j u r i e s " between 1979 and 
1981. C l a i m a n t a r g u e s : 

" I n o r d e r t o a b s o l v e i t s e l f of l i a b i l i t y i n 
t h i s c a s e , S A I F would have t o show t h a t 
c l a i m a n t s u f f e r e d a new a c c i d e n t or 
i n j u r y . * * * G e t t i n g i n t o and out o f 
v e h i c l e s , a problem which o c c u r r e d f o r t h e 
c l a i m a n t both on and o f f t h e job, i s an 
o r d i n a r y a c t i v i t y which i s not a new e v e n t 
under the w o r k e r s compensation l a w s . " 

I n a h e a r i n g memorandum, c l a i m a n t was even more e m p h a t i c : 

"SAIF c i t e s no a u t h o r i t y f o r t h e 
p r o p o s i t i o n t h a t r e g u l a r b o d i l y motion done 
ov e r a p e r i o d of time, such a s g e t t i n g i n 
and out of v e h i c l e s and i n and out of beds, 
c o n s t i t u t e s 'an i n j u r y . ' " 

The a u t h o r i t y t h a t c l a i m a n t r e q u e s t e d e x i s t s . I t h a s been 
f r e q u e n t l y r e c o g n i z e d t h a t v e r y minor a c t i v i t y , w i t h o u t any 
" i n j u r y " o r "trauma" i n the o r d i n a r y s e n s e of t h o s e terms, c a n 
c a u s e t h e h e r n i a t i o n of a v e r t e b r a l d i s c . K e i t h G. Underwood, 34 
Van N a t t a 1305 ( 1 9 8 2 ) ; R i c h a r d D. M i n s h a l l , 34 Van N a t t a 1173 
( 1 9 8 2 ) ; R i c h a r d R. M i l l e r , 34 Van N a t t a 514 ( 1 9 8 2 ) ; V a l t i n s o n v. 
S A I F , 56 Or App 184 ( 1 9 8 2 ) ; Hamel v. T r i - M e t , 54 Or App 503 
( 1 9 8 1 ) . I t i s not c l e a r , however, whether we can c o n s i d e r t h i s 
a u t h o r i t y . On r e v i e w o f our d e c i s i o n i n R i c h a r d R. M i l l e r , s u p r a , 
i n w h i c h we d i d so, t h e c o u r t s t a t e d , "we c a u t i o n t h e Board 
a g a i n s t use i n one c a s e of e v i d e n c e produced i n a n o t h e r . " M i l l e r 
v. S A I F , 60 Or App 557, 562 n 2 ( 1 9 8 2 ) . T h i s may mean t h a t , a s 
c l a i m a n t h e r e a r g u e s , we must f i n d the e v i d e n c e t h a t c l a i m a n t 
s u f f e r e d no " i n j u r y " between 1979 and 1981 a s p r o b a t i v e t h a t t h e 
1979 back s t r a i n c a u s e d the 1981 v e r t e b r a l d i s c h e r n i a t i o n . 

T h e r e i s a n o t h e r p o s s i b i l i t y . T h e r e i s an e l u s i v e , but 
i m p o r t a n t d i s t i n c t i o n between an agency's e v a l u a t i o n of the e v i 
dence i n t h e r e c o r d and an agency's r e l i a n c e on e v i d e n c e not i n t h e 
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r e c o r d . See R o l f e v. P s y c h i a t r i c S e c u r i t y Review Board, 53 Or App 
941 ( 1 9 8 1 ) . Here c l a i m a n t r e l i e s on e v i d e n c e t h a t he s u f f e r e d no 
" i n j u r y " between 1979 and 1981; t h a t e v i d e n c e h a s t o be e v a l u a t e d . 
I t i s a p p a r e n t t h a t c l a i m a n t e q u a t e s " i n j u r y " w i t h s i g n i f i c a n t 
trauma. I t i s a l s o a p p a r e n t t h a t c l a i m a n t assumes t h a t a v e r t e b r a l 
d i s c c a n n o t h e r n i a t e w i t h o u t an " i n j u r y " i n t h e s e n s e o f s i g n i f i 
c a n t trauma. There i s no e v i d e n c e i n t h i s r e c o r d t h a t s u p p o r t s 
t h a t a s s u m p t i o n . On t h e c o n t r a r y , Dr. Golden t e s t i f i e d , a s we 
u n d e r s t a n d h i s d e p o s i t i o n , t h a t the a c t i v i t y of g e t t i n g i n t o and 
out o f motor v e h i c l e s c o u l d c a u s e a h e r n i a t e d d i s c . We a c c e p t t h i s 
t e s t i m o n y a s t r u e . Thus, a s we e v a l u a t e the e v i d e n c e , t h e argument 
t h a t c l a i m a n t b u i l d s on t h e f o u n d a t i o n of a l a c k o f 
" i n j u r y " / s i g n i f i c a n t trauma between 1979 and 1981 l o s e s most o f i t s 
p r o b a t i v e f o r c e . 

I n summary, we a r e not p e r s u a d e d t h a t any or a l l of t h e t h r e e ' 
l i n e s of e v i d e n c e upon which c l a i m a n t r e l i e s makes i t more l i k e l y 
t h a n not t h a t h i s 1979 i n d u s t r i a l i n j u r y was a m a t e r i a l c a u s e o f 
h i s 1981 d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 21, 1982 i s r e v e r s e d . The 
S A I F C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m i s 
r e i n s t a t e d and a f f i r m e d . 

************* 

RHEA R. RAMBERG, C l a i m a n t WCB 81-10707 
E v o h l F. Mai agon, C l a i m a n t ' s A t t o r n e y March 23, 1983 
Wolf, G r i f f i t h e t a l . , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Mannix's o r d e r w h i c h , i n 
r e l e v a n t p a r t , a f f i r m e d t h e i n s u r e r ' s d e n i a l o f l i a b i l i t y f o r 
c l a i m a n t ' s low back s u r g e r y . The s u b s t a n t i v e i s s u e on r e v i e w i s 
whether c l a i m a n t ' s need f o r s u r g e r y i s c a u s a l l y r e l a t e d t o the 
a c c e p t e d i n d u s t r i a l i n j u r i e s . C l a i m a n t a l s o h a s a s s i g n e d a s e r r o r 
t h e R e f e r e e ' s f a i l u r e t o postpone the h e a r i n g i n o r d e r t o a l l o w 
c l a i m a n t t o t e s t i f y . C l a i m a n t h a s r e q u e s t e d t h a t we remand t h i s 
m a t t e r f o r t h a t p u r p o s e . We a f f i r m and adopt t h e R e f e r e e ' s o r d e r 
w i t h t h e f o l l o w i n g comments. 

A d d r e s s i n g the remand i s s u e f i r s t , t h e r e c o r d r e f l e c t s t h e day 
p r i o r t o h e a r i n g c l a i m a n t l e a r n e d t h a t h e r b o y f r i e n d o f 11 y e a r s 
had d i e d of a h e a r t a t t a c k . C l a i m a n t ' s c o u n s e l was not informed of 
t h i s u n t i l 20 m i nutes p r i o r t o t h e h e a r i n g . The h e a r i n g was h e l d 
i n Coos Bay and t h e i n s u r e r ' s c o u n s e l was from P o r t l a n d . The 
R e f e r e e o b s e r v e d c l a i m a n t ' s demeanor a t h e a r i n g and c o n c l u d e d t h a t 
she was too d i s t r a u g h t t o t e s t i f y o r m e a n i n g f u l l y p a r t i c i p a t e i n 
t h e h e a r i n g . A f t e r d i s c u s s i n g t h e i s s u e s w i t h c o u n s e l f o r b o t h 
s i d e s and r e v i e w i n g t h e e x h i b i t s , t h e R e f e r e e d e c i d e d t h a t t h e 
c o m p e n s a b i l i t y o f t h e proposed s u r g e r y p r e s e n t e d a complex m e d i c a l 
c a u s a t i o n q u e s t i o n and t h a t c l a i m a n t ' s t e s t i m o n y would not m a t e r i 
a l l y a i d i n t h e r e s o l u t i o n of t h a t i s s u e . 
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T h e r e b e i n g no o t h e r w i t n e s s e s , t h e R e f e r e e went on t o h e a r 
o r a l argument and s u b s e q u e n t l y i s s u e d h i s o r d e r a f f i r m i n g t h e 
i n s u r e r ' s d e n i a l . G i v e n t h e c i r c u m s t a n c e s of c l a i m a n t ' s i n a b i l i t y 
t o t e s t i f y a t h e a r i n g and c o n s i d e r i n g t h a t t h e c o m p e n s a b i l i t y i s s u e 
was d e c i d e d a d v e r s e l y t o c l a i m a n t , we a r e s t r o n g l y tempted t o 
remand t h i s m a t t e r and a l l o w c l a i m a n t t h e o p p o r t u n i t y t o be h e a r d 
i n h e r own b e h a l f . However, we have r e v i e w e d the documentary e v i 
dence i n t h i s c a s e and r e a c h the same c o n c l u s i o n a s t h e R e f e r e e , 
namely, t h a t r e s o l u t i o n of t h e m e d i c a l c a u s a t i o n i s s u e r e q u i r e s 
r e f e r e n c e t o e x p e r t m e d i c a l o p i n i o n and t h a t c l a i m a n t ' s t e s t i m o n y , 
even assuming i t t o be most f a v o r a b l e t o h e r p o s i t i o n , would not 
r e s o l v e t h e c a u s a t i o n i s s u e . 

With r e s p e c t t o t h e r e l a t i o n s h i p o f t h e m e d i c a l s e r v i c e s i n 
q u e s t i o n t o the a c c e p t e d i n j u r i e s , t h e s u r g e r y i n q u e s t i o n i s a 
d e c o m p r e s s i v e laminectomy a t L4 and a b i l e v e l f u s i o n , L4 t o the 
sacrum. C l a i m a n t h a s a l o n g h i s t o r y o f i n j u r i e s t o h e r back, 
i n c l u d i n g a u t o m o b i l e a c c i d e n t s i n 1968 and 1970, each o f which 
c a u s e d c l a i m a n t t o be o f f work f o r s e v e r a l months. I n 1970 degen
e r a t i v e changes were noted a t L5-S1 of c l a i m a n t ' s s p i n e . The 
i n d u s t r i a l i n j u r i e s forming t h e b a s i s f o r t h i s m e d i c a l s e r v i c e s 
c l a i m o c c u r r e d i n 1973 and 1974. The f i r s t c l a i m a r o s e from a f a l l 
from a l o a d i n g dock onto r a i l r o a d t r a c k s and r e s u l t e d i n c o n t u s i o n s 
o f t h e c o c c y x and c h e s t . The second c l a i m a r o s e when c l a i m a n t 
t u r n e d w h i l e l i f t i n g a p i e c e of v e n e e r and s t r a i n e d h e r upper b a c k . 
E a c h c l a i m was c l o s e d w i t h an award o f about one month o f temporary 
d i s a b i l i t y and no permanent d i s a b i l i t y . I n 1976 c l a i m a n t was 
i n j u r e d i n a n o t h e r a u t o m o b i l e a c c i d e n t , and i n 1977 she a g a i n 
s t r a i n e d h e r back. Another back s t r a i n i n 1978 gave r i s e t o an 
a g g r a v a t i o n c l a i m and c u l m i n a t e d i n an award of 10% u n s c h e d u l e d 
permanent d i s a b i l i t y f o r impairment t o c l a i m a n t ' s upper and l o w e r 
b ack. 

C l a i m a n t had back p a i n a g a i n i n A p r i l , 1980 which gave r i s e t o 
a n o t h e r a g g r a v a t i o n c l a i m . That c l a i m c u l m i n a t e d i n a h e a r i n g , 
w i t h R e f e r e e McCullough c o n c l u d i n g t h a t c l a i m a n t had p r o v e n n e i t h e r 
a w o r s e n i n g nor c a u s a l r e l a t i o n s h i p t o the compensable i n j u r i e s . 

The s t r o n g e s t s t a t e m e n t c l a i m a n t has i n h e r f a v o r i s from h e r 
t r e a t i n g o r t h o p e d i s t , Dr. B e r t , who opined t h a t : 

"Her c u r r e n t symptoms a r e r e l a t e d t o a 
r a t h e r complex e t i o l o g y which i s both 
ongoing n a t u r a l d e t e r i o r a t i o n o f h e r lumbar 
s p o n d y l o s i s and p e r h a p s c o n t r i b u t e d t o some 
degree by an i n j u r y she r e c e i v e d some time 
ago." 

I t i s not c l e a r what " i n j u r y " Dr. B e r t was r e f e r r i n g t o but even 
assuming t h a t i t was t o t h e 1973 o r 1974 i n j u r y , i n t h a t same 
r e p o r t . Dr. B e r t went on t o s a y : 

" I t h i n k i t i s s a f e t o s a y t h a t she w i l l 
c o n t i n u e t o have problems w i t h h e r back and 
i t w i l l c o n t i n u e t o d e t e r i o r a t e w i t h t i m e 
on the b a s i s of a n a t u r a l p r o g r e s s i o n of 
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d e g e n e r a t i v e c h a n g e s . I do t h i n k . . . t h a t 
a c t i v i t i e s of d a i l y l i v i n g , r i d i n g i n a 
c a r , c l e a n i n g house would m a t e r i a l l y 
c o n t r i b u t e t o h e r p r e s e n t 
symptomatology...." 

C l a i m a n t a l s o r e l i e s on a s t a t e m e n t i n a r e p o r t from t h e i n s u r e r ' s 
e x a m i n i n g p h y s i c i a n who o p i n e d t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n 
c o u l d not be a s c r i b e d t o h e r 1973 and 1974 i n j u r i e s but went on t o 
s a y : 

" I b e l i e v e t h e y [ c l a i m a n t ' s c o n d i t i o n s ] a r e 
i n p a r t a p r o c e s s of t h e n a t u r a l a g i n g of 
t h e lumbar s p i n e and i n p a r t i t must be 
s t a t e d t h a t I do not f i n d r e m a r k a b l e 
e v i d e n c e e i t h e r h i s t o r i c a l l y o r from 
p h y s i c a l e x a m i n a t i o n o f a c t i v e d i s e a s e 
which i s markedly changed s i n c e p r i o r 
e x a m i n a t i o n s . " 

C l a i m a n t u r g e s us t o i n f e r from t h e r e f e r e n c e t o t h e n a t u r a l a g i n g 
p r o c e s s " i n p a r t " b e i n g a c a u s a t i v e f a c t o r t h a t t h e i n d u s t r i a l 
i n j u r i e s must be the o t h e r , m a t e r i a l , p a r t o f c l a i m a n t ' s p r e s e n t 
c o n d i t i o n . S u f f i c e i t t o p o i n t out t h a t t h e r e c o r d i s r e p l e t e 
w i t h o t h e r , more p l a u s i b l e c a u s a t i v e f a c t o r s t h a n c o n t u s i o n s and 
s t r a i n s r e c e i v e d i n 1973 and 1974 which c o u l d be t h e " o t h e r p a r t " 
t o which t h e d o c t o r was r e f e r r i n g . 

As we i n d i c a t e d e a r l i e r , b e c a u s e o f t h e e x t r a o r d i n a r y c i r c u m 
s t a n c e s e x i s t i n g a t the time o f h e a r i n g , i n c o n s i d e r a t i o n o f f a i r 
n e s s t o t h e c l a i m a n t , we a r e tempted t o remand t h i s m a t t e r f o r t h e 
t a k i n g of c l a i m a n t ' s t e s t i m o n y . However, a s can be s e e n from our 
b r i e f summary of t h e e v i d e n c e , which i s by no means a l l o f t h e 
e v i d e n c e c o n t r a i n d i c a t i n g c o m p e n s a b i l i t y , t h e d e t e r m i n a t i o n o f 
c o m p e n s a b i l i t y depends on e x p e r t m e d i c a l o p i n i o n c o n c e r n i n g w h i c h 
of numerous p o t e n t i a l c a u s e s a c t u a l l y c o n t r i b u t e d t o a m a t e r i a l 
d egree t o c l a i m a n t ' s need f o r s u r g e r y . We a r e s a t i s f i e d t h a t 
c l a i m a n t ' s t e s t i m o n y c o u l d not add m a t e r i a l l y t o t h a t d e t e r m i n a t i o n 
and t h a t no u s e f u l purpose would be s e r v e d i n remanding t h i s m a t t e r 
f o r a d d i t i o n a l e v i d e n c e t a k i n g . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 23, 1982 i s a f f i r m e d . 
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TERRY L . ROSS, C l a i m a n t 
E v o h l F. Mai agon, C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 81-01599 
March 23, 1983 
O r d e r on Re v i e w 

Reviewed by Board Members L e w i s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Brown's o r d e r w h i c h 
approved t h e S A I F C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s a g g r a v a t i o n 
c l a i m . The o n l y i s s u e i s whether c l a i m a n t h a s e s t a b l i s h e d a v a l i d 
c l a i m f o r a g g r a v a t i o n of h i s September 20, 1979 i n d u s t r i a l i n j u r y . 

We adopt t h e R e f e r e e ' s f i n d i n g s o f f a c t a s our own. 

Subsequent t o making h i s f a c t u a l f i n d i n g s , t h e R e f e r e e went 
i n t o c o n s i d e r a b l e d e t a i l c o n c e r n i n g c l a i m a n t ' s l a c k of c r e d i b i l i t y , 
n o t i n g p a r t i c u l a r l y t h a t c l a i m a n t gave a d i f f e r e n t and o f t e n 
c o n t r a d i c t o r y h i s t o r y t o n e a r l y each d o c t o r he t r e a t e d w i t h o r was 
examined by, and t h a t y e t a n o t h e r v e r s i o n was r e l a t e d by t h e c l a i m 
a n t a t t h e h e a r i n g . The R e f e r e e noted t h a t t h e o n l y p h y s i c i a n s t o 
r e l a t e c l a i m a n t ' s c u r r e n t c e r v i c a l d i f f i c u l t i e s t o t h e 1979 i n j u r y 
were D r s . F e r g u s o n and Smith. He c o n c l u d e d , however, t h a t he c o u l d 
not a c c e p t e i t h e r o p i n i o n a s Dr. Ferguson saw c l a i m a n t f o r t h e 
f i r s t time n e a r l y one y e a r f o l l o w i n g t h e i n d u s t r i a l i n j u r y , and 
t h a t t h e u n c e r t a i n h i s t o r y g i v e n by c l a i m a n t t o Dr. Smith r e n d e r e d 
h i s o p i n i o n s u s p e c t . 

C l a i m a n t i n h i s b r i e f a d m i t s t o c e r t a i n d i s c r e p a n c i e s i n t h e 
r e c o r d , but b a s i c a l l y c o n t e n d s t h a t t h e q u e s t i o n o f whether o r not 
he h a s s u f f e r e d an a g g r a v a t i o n of h i s 1979 i n d u s t r i a l i n j u r y i s a 
m e d i c a l q u e s t i o n , and t h a t t h e o p i n i o n s o f D r s . F e r g u s o n and Smith 
a r e c o n c l u s i v e . 

I n M i l l e r v. G r a n i t e C o n s t r u c t i o n Co., 28 Or App 473 ( 1 9 7 7 ) , 
t h e c o u r t s t a t e d t h a t a p h y s i c i a n ' s c o n c l u s i o n s r e g a r d i n g c a u s a t i o n 
a r e o n l y v a l i d t o t h e e x t e n t t h a t t h e c l a i m a n t ' s h i s t o r y o f t h e 
a c c i d e n t i s a c c u r a t e . I t i s v i r t u a l l y i m p o s s i b l e i n t h i s c a s e t o 
d e t e r m i n e which p h y s i c i a n , i f any, r e c e i v e d a c o r r e c t h i s t o r y from 
t h e c l a i m a n t . T h i s i s r e f l e c t e d i n t h e v a r i o u s c o n c l u s i o n s t h e 
e x a m i n e r s r e a c h . F o r example, D r s . F e r g u s o n and Smith f i n d a 
c a u s a l c o n n e c t i o n , but D r s . Narus and Degge f i n d no r e l a i o n s h i p t o 
t h e 1979 i n j u r y . We b e l i e v e t h a t i t i s e x c e e d i n g l y i m p o r t a n t , when 
c o n s i d e r i n g t h e q u e s t i o n of c a u s a l c o n n e c t i o n , f o r t h e p h y s i c i a n s 
i n v o l v e d i n t h i s c l a i m t o have had an a c c u r a t e h i s t o r y . We, t h e r e 
f o r e , a g r e e w i t h t h e R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 25, 1982 i s a f f i r m e d . 
*••••••••••** 
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ALAENE R. SMITH, C l a i m a n t WCB 81-10322 
J o h n s o n , Marceau e t a l . , C l a i m a n t ' s A t t o r n e y s March 23, 1983 
M i n t u r n e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members Barn e s and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e Q u i l l i n a n ' s 
o r d e r which s e t a s i d e i t s p a r t i a l d e n i a l o f m e d i c a l c a r e and t r e a t 
ment f o r c l a i m a n t ' s o s t e o p o r o s i s c o n d i t i o n . The R e f e r e e c o n c l u d e d 
t h a t : 

" C l a i m a n t ' s u n d e r l y i n g c o n d i t i o n of 
o s t e o p o r o s i s has a l r e a d y been d e t e r m i n e d t o 
be compensable by O p i n i o n and Order. * * * 
G e n e r a l l y , once a d e t e r m i n a t i o n h a s been 
made a s t o c o m p e n s a b i l i t y o f a c o n d i t i o n , 
the employer and i t s i n s u r a n c e c a r r i e r 
r e main r e s p o n s i b l e under ORS 656.245 f o r 
any f u r t h e r m e d i c a l t r e a t m e n t or c a r e 
r e l a t e d t o the compensable i n d u s t r i a l 
i n j u r y . " 

S A I F a r g u e s t h a t the R e f e r e e ' s f i n d i n g t h a t t h e c o m p e n s a b i l i t y o f 
the o s t e o p o r o s i s c o n d i t i o n had a l r e a d y been e s t a b l i s h e d a t a p r i o r 
h e a r i n g i s i n c o r r e c t , and t h a t t h e r e i s n o t h i n g i n the r e c o r d which 
s u p p o r t s s u c h a c o n c l u s i o n . We a g r e e and r e v e r s e . 

C l a i m a n t , who was a p p r o x i m a t e l y 67 y e a r s of age a t t h e time o f 
t h e h e a r i n g , s u s t a i n e d an i n j u r y t o h e r h i p and back i n 1973. She 
was h o s p i t a l i z e d a t S t . C h a r l e s h o s p i t a l and d i s c h a r g e d on March 
17, 1973. C l a i m a n t e x p e r i e n c e d no f u r t h e r d i f f i c u l t y w i t h h e r back 
or h i p and e v e n t u a l l y became employed a s a r e s t a u r a n t h o s t e s s and 
w a i t r e s s . On A p r i l 16, 1975 she s l i p p e d on a wet s p o t , f e l l and 
i n j u r e d h e r back. A c l a i m was f i l e d w i t h S A I F and was a c c e p t e d a s 
a d i s a b l i n g i n j u r y . 

F o l l o w i n g h e r 1975 i n j u r y , c l a i m a n t i n i t i a l l y r e c e i v e d 
c o n s e r v a t i v e t r e a t m e n t from Dr. Renwick, a c h i r o p r a c t o r , b u t was 
h o s p i t a l i z e d on September 22, 1975 due t o i n c r e a s i n g p a i n . Dr. 
Pease d i a g n o s e d a c u t e lumbar s t r a i n and p l a c e d the c l a i m a n t i n 
t r a c t i o n . X - r a y s r e v e a l e d d e g e n e r a t i v e changes a t t h e L4-5 and 
L5-S1 l e v e l s . On September 30, 1975 Dr. C o r r i g a n , a f t e r r e v i e w i n g 
t h e x - r a y s , r e p o r t e d t h a t c l a i m a n t e x h i b i t e d o s t e o p o r o s i s o f t h e 
v e r t e b r a l b o d i e s w i t h d e g e n e r a t i v e a r t h r i t i c d i s e a s e between L4 and 
L 5 . He s u s p e c t e d a h e r n i a t e d d i s c . C l a i m a n t was d i s c h a r g e d from 
t h e h o s p i t a l on October 11, 1975, but was r e a d m i t t e d a g a i n on 
O c t o b e r 28, 1975 due t o a s e v e r e e x a c e r b a t i o n of p a i n . L u m b o s a c r a l 
tomograms were performed, r e v e a l i n g bony o v e r g r o w t h s i n the L4 and 
L5 a r e a s s u g g e s t i v e o f p r e v i o u s f r a c t u r e ; s c l e r o s i s o f t h e 
p o s t e r i o r f a c e t of L4 was a l s o p r e s e n t . A myelogram was a l s o p e r 
formed wh i c h r e s u l t e d i n no f i n d i n g s s u g g e s t i v e of a h e r n i a t e d 
d i s c , but d i d e s t a b l i s h some lumbar s c o l i o s i s t o be p r e s e n t . 
O s t e o p o r o s i s was found t o be g e n e r a l l y p r e s e n t t h r oughout t h e 
s p i n e . 

C l a i m a n t was d i s c h a r g e d from the h o s p i t a l on November 8, 1975, 
but c o n t i n u e d t o e x p e r i e n c e back p a i n . She was r e f e r r e d t o Dr. 
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Raaf f o r a n e u r o l o g i c a l e x a m i n a t i o n . Dr. Raaf found o s t e o p o r t i c 
d e m i n e r a l i z a t i o n t o be p r e s e n t i n c l a i m a n t ' s p e l v i s , h i p s and 
s p i n e . He r e p o r t e d on F e b r u a r y 19, 1976 t h a t c l a i m a n t ' s problem 
was most l i k e l y due t o t h e low back s t r a i n s u s t a i n e d a t work com
b i n e d w i t h a r t h r i t i c changes i n the back. C l a i m a n t was a l s o 
examined by Dr. P o s t , who d i a g n o s e d a c u t e and c h r o n i c lumbar 
s p r a i n , w i t h l e f t i l i a c m y o s i t i s and g r e a t e r t r o c h a n t e r i c b u r s i t i s 
s e c o n d a r y t o t h e 1975 i n j u r y . He s a i d t h a t s u r g e r y was not 
a d v i s a b l e . 

On March 23, 1976 S A I F d e n i e d the a g g r a v a t i o n c l a i m . C l a i m a n t 
r e q u e s t e d a h e a r i n g w h i c h was h e l d b e f o r e R e f e r e e F o s t e r on August 
11, 1976. R e f e r e e F o s t e r s e t a s i d e the d e n i a l and o r d e r e d t h e 
a g g r a v a t i o n c l a i m t o be a c c e p t e d . A D e t e r m i n a t i o n Order i s s u e d on 
J a n u a r y 21, 1977 awarding c l a i m a n t 25% u n s c h e d u l e d permanent 
p a r t i a l low back d i s a b i l i t y . 

Subsequent t o the i s s u a n c e of the D e t e r m i n a t i o n Order c l a i m a n t 
began t o e x p e r i e n c e i n c r e a s i n g symptoms. T h i s a p p a r e n t l y g e n e r a t e d 
a n o t h e r h e a r i n g r e q u e s t from the c l a i m a n t based on a g g r a v a t i o n . A 
s t i p u l a t i o n was e n t e r e d on October 11, 1978 whereby c l a i m a n t 
r e c e i v e d an a d d i t i o n a l 15% u n s c h e d u l e d d i s a b i l i t y i n s e t t l e m e n t of 
a l l i s s u e s t h a t were t o be r a i s e d i n t h e h e a r i n g . 

On August 3, 1979 S A I F r e c e i v e d an 827 form from Dr. N e l s o n on 
w h i c h he r e p o r t e d t h a t c l a i m a n t was e x p e r i e n c i n g back, h i p and l e g 
p a i n . The d i a g n o s i s was u n r e s o l v e d back s t r a i n w i t h o s t e o p o r o s i s 
and d e f o r m i t y of t h e i n t e r v e r t e b r a l s p a c e s . C l a i m a n t was a g a i n 
h o s p i t a l i z e d on J a n u a r y 3, 1980 due t o c o n t i n u e d and i n c r e a s i n g 
p a i n . F o l l o w i n g h e r d i s c h a r g e , she was examined by O r t h o p a e d i c 
C o n s u l t a n t s on F e b r u a r y 26, 1980. The C o n s u l t a n t s d i a g n o s e d 
c h r o n i c d o rsolumbar s t r a i n , o s t e o p o r o s i s of t h e s p i n e and f u n c 
t i o n a l o v e r l a y . Treatment f o r the o s t e o p o r o s i s was s u g g e s t e d . 

On March 18, 1980 S A I F d e n i e d t h e c l a i m f o r a g g r a v a t i o n . On 
J u l y 18, 1980 Dr. Brown r e p o r t e d t h a t i t was d i f f i c u l t f o r him t o 
s e p a r a t e t h e r e s p e c t i v e r o l e s of t h e c l a i m a n t ' s 1975 i n j u r y v e r s u s 
t h e ongoing d e g e n e r a t i v e p r o c e s s i n the c l a i m a n t ' s s p i n e . He 
s t a t e d : 

"The n a t u r a l l y p r o g r e s s i n g d e g e n e r a t i v e 
p r o c e s s and o s t e o p o r o s i s does p l a y a r o l e 
and does c o n t r i b u t e t o h e r w o r s e n i n g , but 
i t i s not p o s s i b l e f o r me t o s t a t e 
p r e c i s e l y what p o r t i o n t h a t r o l e would be 
i n terms of p e r c e n t a g e s . 

"Dr. MacClosky has s e e n h e r more o f t e n t h a n 
I have, and he a l s o i n d i c a t e s t h a t t h e 
s c o l i o s i s and d e g e n e r a t i v e a r t h r i t i s a r e 
becoming p r o g r e s s i v e l y worse. I would 
t h i n k t h a t t h e s e would be due t o n a t u r a l 
p r o c e s s e s , e s p e c i a l l y t h e o s t e o p o r o s i s . " 

A p p a r e n t l y c l a i m a n t a g a i n r e q u e s t e d a h e a r i n g . The m a t t e r was 
s e t t l e d by s t i p u l a t i o n on October 9, 1980; the h e a r i n g r e q u e s t was 
d i s m i s s e d and S A I F a g r e e d t o pay c l a i m a n t an a d d i t i o n a l 25% u n s c h e -
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d u l e d permanent p a r t i a l d i s a b i l i t y . C l a i m a n t ' s awards t o d a t e 
t o t a l 65% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . 

On F e b r u a r y 5, 1981 Dr. MacCloskey r e p o r t e d t h a t : 

" T h i s p a t i e n t i s e x t r e m e l y p a i n f u l t o any 
t y p e of motion, w h i c h I t h i n k i s p r o b a b l y 
on t h e b a s i s of h e r o s t e o p o r o s i s and m i c r o 
f r a c t u r e c o l l a p s e throughout t h e s p i n e . I n 
no way c o u l d any s u r g i c a l p r o c e d u r e be 
c a r r i e d out t h a t would be b e n e f i c i a l t o t h i s 
p a t i e n t , f o r t h e r e i s no bone s t r u c t u r e t o 
h o l d any c o r r e c t i v e d e v i c e . . . P r e m a r i n 
t h e r a p y p r o b a b l y s h o u l d i n c l u d e h i g h d o s a g e s 
o f v i t a m i n B and good i n t a k e o f c a l c i u m . " 

On A p r i l 24, 1981, Dr. MacCloskey r e p o r t e d : 

" I b e l i e v e t h e p a t i e n t ' s o r i g i n a l i n j u r y 
s i g n i f i c a n t l y decompensated h e r back w i t h a 
c o m p r e s s i o n f r a c t u r e . T h i s i s e a s i e r t o 
i n j u r e b e c a u s e of m i l d o s t e o p o r o s i s a t t h e 
time and s ubsequent p r o g r e s s i o n o f the 
o s t e o p o r o s i s h a s l e d t o a g g r a v a t i o n o f t h e 
c o n d i t i o n . " 

On September 10, 1981 t h e O r t h o p a e d i c C o n s u l t a n t s r e p o r t e d t h a t 
c l a i m a n t d i d not p o s s e s s a c o n d i t i o n r e q u i r i n g t r e a t m e n t a s a 
r e s u l t o f h e r 1975 i n j u r y . On October 9, 1981 S A I F i s s u e d a 
p a r t i a l d e n i a l , s t a t i n g : 

". . . w e f i n d t h a t we a r e unable t o a c c e p t 
r e s p o n s i b i l i t y f o r your o s t e o p o r o s i s 
c o n d i t i o n i n v o l v i n g t h e d o r s a l and lumbar 
s p i n e . I n f o r m a t i o n i n t h e f i l e i n d i c a t e s 
t h i s c o n d i t i o n i s not the d i r e c t r e s u l t o f 
y o u r A p r i l 16, 1975 i n j u r y . " 

On December 15, 1981 Dr. MacCloskey r e p o r t e d t h a t i t was p r o b a b l e 
t h a t t h e c l a i m a n t had s c o l i o s i s p r i o r t o h e r 1975 f a l l , b u t t h e 
f a l l p r o b a b l y a g g r a v a t e d t h i s p r e - e x i s t i n g c o n d i t i o n . 

The R e f e r e e b e l i e v e d t h a t t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s 
o s t e o p o r o s i s c o n d i t i o n had a l r e a d y been l i t i g a t e d and d e t e r m i n e d i n 
t h e c l a i m a n t ' s f a v o r a t t h e p r i o r h e a r i n g b e f o r e R e f e r e e F o s t e r . 
I n o t h e r words, the R e f e r e e c o n c l u d e d t h a t t h e c o m p e n s a b i l i t y of 
t h a t c o n d i t i o n was a m a t t e r of r e s j u d i c a t a . We d i s a g r e e . 

I n L e w i s T w i s t , 34 Van N a t t a 29 ( 1 9 8 2 ) , we c o n c l u d e d t h a t t h e 
s i d e t h a t a s s e r t s t h e a f f i r m a t i v e d e f e n s e s of r e s j u d i c a t a o r 
c o l l a t e r a l e s t o p p e l has the burden of p r o v i n g what was p r e v i o u s l y 
l i t i g a t e d . I n K a t h i e C r o s s , 34 Van N a t t a 1064 ( 1 9 8 2 ) , we noted 
t h a t t h e p r i o r o r d e r s upon which a r e s j u d i c a t a c l a i m was b a s e d 
were " s u f f i c i e n t l y ambiguous t h a t somebody had some o b l i g a t i o n t o 
f u r n i s h something from t h e p r i o r p r o c e e d i n g t o a i d i n i n t e r p r e t a 
t i o n o f t h o s e o r d e r s . " The same c a n b a s i c a l l y be s a i d o f R e f e r e e 
F o s t e r ' s o r d e r of August 9, 1976. The i s s u e a t t h a t h e a r i n g was 

-312-



t h e March 23, 1976 a g g r a v a t i o n c l a i m d e n i a l . R e f e r e e F o s t e r ' s 
o r d e r c o n t a i n s no mention o f c l a i m a n t ' s o s t e o p o r o s i s problem. 
R e f e r e e F o s t e r ' s o r d e r c o n c e n t r a t e s a l m o s t e x c l u s i v e l y on c l a i m 
a n t ' s back s p r a i n and p r e e x i s t i n g d e g e n e r a t i v e a r t h r i t i c c o n d i t i o n , 
and t h e i n t e r a c t i o n of t h o s e two d i f f i c u l t i e s : 

"An e v a l u a t i o n o f Dr. R a a f ' s o p i n i o n 
i n d i c a t e s t h a t t h e i n j u r y was r e l a t i v e l y 
minor but she d i d have a s t r a i n and he went 
on t o s a y t h a t t h e low back s t r a i n and h e r 
a r t h r i t i c changes a r e p r o b a b l y r e s p o n s i b l e 
f o r h e r p r e s e n t c o m p l a i n t s and p a i n . * * * 
Dr. P e a s e and Dr. C o r r i g a n seem t o c o n t i n u e 
t o r e l a t e t h e i r t r e a t m e n t and t h e c l a i m a n t ' s 
e x i s t e n t problems t o the A p r i l i n j u r y and 
t h e r e i s a p p a r e n t l y l i t t l e q u e s t i o n about 

i t from t h e i r m e d i c a l r e p o r t s t h a t t h e 
i n j u r y a t l e a s t c a u s e d , o r a g g r a v a t e d , h e r 
c o n d i t i o n and h a s brought back h e r p r e s e n t 
problems; t h e r e f o r e , the d e n i a l of t h e Fund 
must be s e t a s i d e . " 

R e f e r e e F o s t e r ' s use of the term " c o n d i t i o n " i s s u b j e c t t o a 
v a r i e t y of i n t e r p r e t a t i o n s . Read i n c o n t e x t w i t h h i s e n t i r e o r d e r , 
however, the most p r o b a b l e i n t e r p r e t a t i o n i s t h a t he was s p e a k i n g 
i n terms of c l a i m a n t ' s work r e l a t e d back s t r a i n s uperimposed on h e r 
u n d e r l y i n g p r e e x i s t i n g d e g e n e r a t i v e a r t h r i t i c c o n d i t i o n . As noted 
above, t h e burden i s upon the c l a i m a n t t o e s t a b l i s h t h a t t h e o s t e o 
p o r o s i s c o n d i t i o n was a m a t t e r t h a t was l i t i g a t e d a t t h e p r i o r 
h e a r i n g . She h a s not e s t a b l i s h e d t h a t t o be t h e c a s e . 

T h e r e a r e a few a d d i t i o n a l f a c t o r s which l e a d us t o our c o n 
c l u s i o n . I t i s e v i d e n t from the m e d i c a l r e p o r t s d a t e d p r i o r t o the 
h e a r i n g b e f o r e R e f e r e e F o s t e r t h a t the o s t e o p o r o s i s d i a g n o s i s was 
( i f i t i s a p r o p e r term) an " i n c i d e n t a l " d i a g n o s i s . I n o t h e r 
words, c l a i m a n t was s u f f e r i n g from s e v e r a l d i f f e r e n t back d i f f i c u l 
t i e s but i t i s e v i d e n t t h a t t h e p h y s i c i a n s were m a i n l y c o n c e r n e d 
w i t h t h e back s t r a i n and ongoing d e g e n e r a t i v e a r t h r i t i c p r o c e s s . 
No p h y s i c i a n proposed o r o f f e r e d c l a i m a n t any t r e a t m e n t f o r t h e 
o s t e o p o r o s i s u n t i l i t was f i r s t recommended i n the O r t h o p a e d i c 
C o n s u l t a n t s r e p o r t o f March 3, 1980. These f a c t s make i t d i f f i c u l t 
t o imagine t h a t the c o n d i t i o n was a m a t t e r l i t i g a t e d a t t he p r i o r 
h e a r i n g . 

Having d i s p o s e d of the argument r e g a r d i n g r e s j u d i c a t a , we 
t u r n t o the i s s u e c o n c e r n i n g c o m p e n s a b i l i t y of t h e c l a i m a n t ' s 
o s t e o p o r o s i s c o n d i t i o n . O s t e o p o r o s i s i s d e f i n e d i n D o r l a n d ' s 
I l l u s t r a t e d M e d i c a l D i c t i o n a r y , (2 5th e d . ) , a s : 

"abnormal r a r e f a c t i o n o f bone, s e e n most 
commonly i n t h e e l d e r l y . Depending on t h e 
e x t e n t of d e m i n e r a l i z a t i o n o f bone, i t may 
be accompanied by p a i n , p a r t i c u l a r l y o f the 
lower back." 

We a r e unaware of how a back s t r a i n i n j u r y c o u l d c a u s e o r 
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a c c e l e r a t e bone r a r e f a c t i o n and d e m i n e r a l i z a t i o n , and no p h y s i c i a n 
i n v o l v e d i n c l a i m a n t ' s t r e a t m e n t has so s t a t e d o r e x p l a i n e d . 
O s t e o p o r o s i s h a s been found t o be p r e s e n t i n many a r e a s o f the' 
c l a i m a n t ' s body, i n c l u d i n g h e r e n t i r e s p i n e , h e r r i b cage and h e r 
p e l v i s . I f c l a i m a n t ' s back s t r a i n c a u s e d t h e o s t e o p o r o s i s t o o c c u r 
o r m a t e r i a l l y a c c e l e r a t e d i t s p r o g r e s s , why would i t be p r e s e n t i n 
s u c h a v a r i e t y o f body l o c a t i o n s which were untouched o r u n a f f e c t e d 
by t h e i n j u r y ? 

Dr. Brown i n d i c a t e d t h a t o s t e o p o r o s i s i s a n a t u r a l p r o c e s s 
and he c o u l d not s t a t e t h a t the i n j u r y was a m a t e r i a l c o n t r i b u t i n g 
c a u s e t o t h e c o n t i n u e d d e g e n e r a t i o n . Dr. MacClosky i n d i c a t e d t h a t 
t h e c l a i m a n t ' s back was more s u b j e c t t o i n j u r y due t o h e r p r e 
e x i s t i n g o s t e o p o r o s i s . He s t a t e d t h a t t h e c o n t i n u a l o s t e o p o r o t i c 
d e g e n e r a t i v e p r o c e s s tended t o c o n t i n u a l l y a g g r a v a t e c l a i m a n t ' s 
work r e l a t e d back i n j u r y . The O r t h o p a e d i c C o n s u l t a n t s a p p a r e n t l y 
c o n c l u d e d i n t h e i r September 9, 1981 r e p o r t t h a t t h e o s t e o p o r o s i s 
was not c a u s e d o r a g g r a v a t e d by t h e 1975 i n j u r y . I n h i s December 
15, 1981 r e p o r t , Dr. MacClosky i n d i c a t e s t h a t t h e 1975 i n j u r y d i d 
a g g r a v a t e c l a i m a n t ' s p r e e x i s t i n g c o n d i t i o n . However, i t i s c l e a r 
t h a t he i s o n l y s p e a k i n g of c l a i m a n t ' s l e f t lumbar and r i g h t 
t h r o a c i c s c o l i o s i s i n t h a t r e p o r t , and not t h e o s t e o p o r o s i s . 

We c o n c l u d e t h a t t h e c l a i m a n t h a s not e s t a b l i s h e d t h a t h e r 
1975 work i n j u r y was a c a u s e of o r a m a t e r i a l f a c t o r l e a d i n g t o 
t h e a c c e l e r a t i o n of h e r o s t e o p o r o t i c c o n d i t i o n , and we, t h e r e f o r e , 
a f f i r m t h e S A I F C o r p o r a t i o n ' s p a r t i a l d e n i a l o f O c t o b e r 9, 1981. 
T h i s does not a f f e c t c l a i m a n t ' s e n t i t l e m e n t t o c o n t i n u e d m e d i c a l 
s e r v i c e s and a g g r a v a t i o n r i g h t s f o r the 1975 back i n j u r y and t h e 
compensable r e s i d u a l s t h e r e o f . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 5, 1982 i s r e v e r s e d . The 
S A I F C o r p o r a t i o n ' s p a r t i a l d e n i a l d a t e d October 9, 1981 i s 
r e i n s t a t e d and a f f i r m e d . 

WILLIAM STREBENDT, C l a i m a n t WCB 81-10056 
E v o h l F. Mai agon, C l a i m a n t ' s A t t o r n e y March 2 3 , 1983 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members B a r n e s and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e H o w e l l ' s o r d e r 
which s e t a s i d e i t s d e n i a l of c l a i m a n t ' s c l a i m f o r a worsened back 
c o n d i t i o n a l l e g e d l y a r i s i n g out of h i s 1978 compensable i n j u r y . 
The i s s u e i s m e d i c a l c a u s a t i o n . We r e v e r s e . 

C l a i m a n t o r i g i n a l l y i n j u r e d h i s back on October 23, 1978, 
w h i l e l i f t i n g b l o c k s used t o p o s i t i o n a m o b i l e home. T h i s i n j u r y 
was a c c e p t e d and p r o c e s s e d a s a n o n d i s a b l i n g i n j u r y c l a i m . C l a i m 
a n t r e c e i v e d s e v e r a l c h i r o p r a c t i c t r e a t m e n t s but m i s s e d no time 
from work. C l a i m a n t t e s t i f i e d t h a t he c o n t i n u e d t o e x p e r i e n c e some 
c o n t i n u i n g back d i s c o m f o r t , and a p p r o x i m a t e l y two months a f t e r t h e 
O c t o b e r 1978 i n c i d e n t , w h i l e working, h i s l e g went out from under 
him, and he a g a i n sought c h i r o p r a c t i c t r e a t m e n t . A J a n u a r y 9, 1978 
827 form c o n t a i n s t h e d i a g n o s i s o f a lumbar s t r a i n s u p e r i m p o s e d 
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upon a b i r t h anomaly a t L3-4. C l a i m a n t a p p a r e n t l y r e c e i v e d one 
t r e a t m e n t a t t h i s t ime, and he m i s s e d no time from work. F o r t h e 
r e m a i n d e r of 1978, through 1979 and u n t i l June o f 1980, c l a i m a n t 
c o n t i n u e d t o work f o r t h i s employer, who was i n the b u s i n e s s o f 
s e l l i n g and s e r v i c i n g m obile homes. C l a i m a n t was l a i d o f f i n J u n e 
1980. He remained unemployed throughout the remainder o f 1980 and 
1981, a l t h o u g h he performed v a r i o u s odd j o b s , i n c l u d i n g w orking on 
a f i s h i n g boat a s a deckhand d u r i n g t h e summer o f 1980. 

C l a i m a n t t e s t i f i e d t h a t , a f t e r b e i n g l a i d o f f , he c o n t i n u e d 
t o e x p e r i e n c e p e r i o d i c e p i s o d e s o f low back d i s c o m f o r t , a s w e l l a s 
o c c a s i o n a l l e f t l e g p a i n . He sought no m e d i c a l o r c h i r o p r a c t i c 
t r e a t m e n t f o r t h e s e problems, t e s t i f y i n g t h a t he d i d not r e a l i z e 
t h a t , i f t h e y were r e l a t e d t o h i s o r i g i n a l compensable i n j u r y , he 
was e n t i t l e d t o r e c e i v e c o n t i n u i n g t r e a t m e n t a t t h e expense o f t h e 
i n s u r e r . He t e s t i f i e d t h a t when h i s back became a problem f o r him, 
he would s t a y home and l a y down f o r two o r t h r e e d a y s a t a t i m e , 
and t h a t when t h e e p i s o d e r e s o l v e d he would u s u a l l y be symptom-free 
f o r a n o t h e r f o u r o r f i v e months. Although c l a i m a n t e x p e r i e n c e d 
t h e s e p e r i o d i c e p i s o d e s of low back and l e f t l e g p a i n , he was 
a p p a r e n t l y c a p a b l e o f p e r f o r m i n g t h e t a s k s r e q u i r e d a s a deckhand 
i n t h e summer o f 1980, which he d e s c r i b e d a s l e a n i n g o v e r t h e s i d e 
o f a b o a t , p u l l i n g f i s h i n and c l e a n i n g them. He t e s t i f i e d t h a t , 
a l t h o u g h l e a n i n g o v e r t h e b o a t would make h i s back s o r e , t h e 
a c t i v i t y was not r e a l l y s t r e n u o u s and i t n e v e r c a u s e d an o n s e t o f 
l e g p a i n . C l a i m a n t performed t h i s work a c t i v i t y s p o r a d i c a l l y w i t h 
a f r i e n d o v e r a p e r i o d o f a p p r o x i m a t e l y one month, and i t was 
sometimes n e c e s s a r y f o r him t o s t a y out on t h e boat two f u l l d a y s 
a t a t i m e . The t o t a l number o f days c l a i m a n t a c t u a l l y worked a s a 
deckhand d i d not e x c e e d s e v e n days w i t h i n t h e p e r i o d o f a month. 

D u r i n g June and J u l y of 1981, c l a i m a n t p l a y e d b a s k e t b a l l on 
s e v e r a l o c c a s i o n s . He t e s t i f i e d t h a t he n e v e r e x p e r i e n c e d any back 
p a i n o r d i s c o m f o r t d u r i n g or a f t e r t h i s a c t i v i t y . C l a i m a n t went 
h u n t i n g i n August o r September 1981, a t which time he a p p a r e n t l y 
engaged i n a f a i r amount o f w a l k i n g and c l i m b i n g . He a p p a r e n t l y 
e x p e r i e n c e d no immediate e p i s o d e o f back o r l e g p a i n a s s o c i a t e d 
w i t h t h i s e x p e d i t i o n . 

On t h e e v e n i n g of S a t u r d a y , October 10, 1981, c l a i m a n t 
e x p e r i e n c e d a r e l a t i v e l y sudden o n s e t o f back and l e g p a i n w i t h o u t 
any i d e n t i f i a b l e p r e c i p i t a t i n g a c t i v i t y . He t e s t i f i e d t h a t he had 
p e r f o r m e d some minor h o u s e h o l d c h o r e s t h a t day, and t h a t he may 
h ave mowed the lawn. I n t h e e v e n i n g , a f t e r p l a y i n g some p o o l and 
e a t i n g d i n n e r , he s a t down i n a c h a i r and began t o e x p e r i e n c e 
i n c r e a s i n g symptoms o f p a i n . He t e s t i f i e d t h a t t h e f o l l o w i n g 
morning he was h a r d l y a b l e t o g e t up from bed. 

He sought t r e a t m e n t w i t h Dr. C h a t b u r n on Monday, October 12, 
1981, who r e p o r t e d l e f t - s i d e d low back p a i n w h i c h went down t h e 
l e f t l e g t o t h e c a l f . Dr. C h a t b u r n ' s October 28, 1981 r e p o r t 
s t a t e s t h a t c l a i m a n t was u n a b l e t o r e c a l l any p r e c i p i t a t i n g i n c i 
d e n t , " e x c e p t t h a t he had been out i n t h e woods h u n t i n g and d i d 
much more w a l k i n g and c l i m b i n g than he was accustomed t o . " C l a i m 
a n t t e s t i f i e d t h a t , a l t h o u g h he mentioned t h e h u n t i n g t r i p t o Dr. 
Chatburn, he d i d not deem t h a t day's a c t i v i t i e s a s p a r t i c u l a r l y 
s i g n i f i c a n t i n terms o f e x e r t i o n . Dr. C h a t b u r n d i a g n o s e d 
i n t e r v e r t e b r a l d i s c syndrome, grade two p r o t r u s i o n a t L4-5 on t h e 
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l e f t s i d e , w i t h r a d i c u l i t i s , and r e f e r r e d c l a i m a n t t o Dr. Smith 
f o r a s u r g i c a l c o n s u l t a t i o n . 

The d i a g n o s i s o f an e x t r u d e d l e f t L5-S1 d i s c was c o n f i r m e d , 
and s u r g e r y was performed i n November 1981 f o r removal o f t h e d i s c . 
On F e b r u a r y 3, 1982 S A I F d e n i e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
c u r r e n t low back c o n d i t i o n . The R e f e r e e s e t a s i d e t h i s d e n i a l , 
f i n d i n g " c l a i m a n t ' s t e s t i m o n y c r e d i b l e and s u f f i c i e n t t o e s t a b l i s h 
t h a t h i s worsened c o n d i t i o n was m a t e r i a l l y c o n t r i b u t e d t o by t h e 
O c t o b e r 1978 i n j u r y t o h i s back." The R e f e r e e r e l i e d upon c l a i m 
a n t ' s t e s t i m o n y c o n c e r n i n g t h e c o n t i n u a l e p i s o d e s o f back and l e g 
p a i n and d i s c o m f o r t subsequent t o h i s o r i g i n a l i n j u r y , a s c o n f i r m e d 
by c l a i m a n t ' s co-worker and f r i e n d , and e v i d e n c e o f l o n g - t e r m 
w a s t i n g o f t h e muscle groups i n c l a i m a n t ' s l o w e r l e f t l e g . 

C l a i m a n t e x p e r i e n c e d an a p p a r e n t l y minor back s t r a i n a s a 
r e s u l t o f a l i f t i n g i n c i d e n t i n 1978. T h r e e y e a r s l a t e r he was 
d i a g n o s e d a s h a v i n g an e x t r u d e d l u m b o s a c r a l d i s c . The f a c t t h a t 
c l a i m a n t s u f f e r e d no i n t e r v e n i n g i n j u r y i n t h e t h r e e y e a r s between 
h i s i n d u s t r i a l i n j u r y and h i s d i a g n o s e d d i s c problem i s not d i s 
p o s i t i v e . See Brad L . L o r e n , WCB C a s e No. 81-00216, 35 Van N a t t a 
303 ( d e c i d e d t h i s d a t e ) . 

The two p o s s i b l e r e l a t i o n s h i p s between c l a i m a n t ' s 1978 i n j u r y 
and 1981 s u r g e r y a r e t h a t t h e d i s c was h e r n i a t e d i n 1978 a s a 
r e s u l t o f t h e l i f t i n g i n c i d e n t , but went u n d i s c o v e r e d u n t i l O c t o b e r 
of 1981; o r t h a t , a l t h o u g h t h e d i s c d i d not h e r n i a t e u n t i l 1981, 
t h e 1978 l i f t i n g i n c i d e n t m a t e r i a l l y c o n t r i b u t e d t o t h e u l t i m a t e 
r e s u l t of an e x t r u d e d d i s c . I n e i t h e r e v e n t , t h e answer t o t h e 
q u e s t i o n o f t h e p o s s i b l e c a u s a l c o n n e c t i o n between c l a i m a n t ' s 1978 
back s t r a i n and 1981 d i s c h e r n i a t i o n i s a complex m e d i c a l i s s u e 
r e q u i r i n g p e r s u a s i v e m e d i c a l e v i d e n c e under t h e U r i s l i n e o f c a s e s : 
"Where i n j u r i e s c o m p l a i n e d of a r e o f s u c h c h a r a c t e r a s t o r e q u i r e 
s k i l l e d and p r o f e s s i o n a l p e r s o n s t o d e t e r m i n e t h e c a u s e and e x t e n t 
t h e r e o f , t h e q u e s t i o n i s one of s c i e n c e and must n e c e s s a r i l y be 
d e t e r m i n e d by t h e t e s t i m o n y o f s k i l l e d , p r o f e s s i o n a l p e r s o n s . " 
U r i s v s . Compensation Department, 247 Or 420, 424 ( 1 9 6 7 ) . We f i n d 
t h a t t h e c l a i m a n t h a s f a i l e d t o adduce s u f f i c i e n t l y p u r s u a s i v e 
m e d i c a l e v i d e n c e . 

Dr. Adams, who performed the s u r g i c a l e x c i s i o n o f t h e e x t r u d e d 
d i s c , s t a t e d w i t h c e r t a i n t y t h a t c l a i m a n t ' s e x t r u d e d d i s c had not 
been p r e s e n t s i n c e t h e time o f h i s 1978 i n j u r y . He r e c o g n i z e d t h e 
p o s s i b i l i t y o f a trauma, f o l l o w e d by a p e r i o d o f a c t i v i t y , w i t h a 
s u b s e q u e n t h e r n i a t i o n t h a t may be r e l a t e d t o t h e o r i g i n a l trauma: 

" C e r t a i n l y , p e o p l e c a n have t h e i r back 
i n j u r y , c a n s p i t and s p u t t e r a l o n g w i t h 
i n t e r m i t t e n t back p a i n f o r a c o n s i d e r a b l e 
p e r i o d o f time b e f o r e t h e y w i l l have a 
f u l l - b l o w n d i s c h e r n i a t i o n o r r u p t u r e . 
C e r t a i n l y [ c l a i m a n t ' s ] e x t r u d e d d i s c had 
not been p r e s e n t s i n c e h i s [ 1 9 7 8 ] i n d u s t r i a l 
i n j u r y . The d i s c h e r n i a t i o n from t h a t 
s t a n d p o i n t was a f r e s h h e r n i a t i o n b u t t h e 
u n d e r l y i n g changes t h a t may o c c u r i n t h e 

-316-



a n u l u s t o a l l o w t h e d i s c h e r n i a t i o n c a n 
p r o c e e d and go on f o r a l o n g p e r i o d o f time 
b e f o r e t h e d i s c h e r n i a t i o n . The o n l y t h i n g 
I c a n go by i s the p a t i e n t ' s h i s t o r y . 
C e r t a i n l y from a p h y s i c a l c o n d i t i o n I 
cannot s a y whether o r not i t was o r was not 
c a u s e d by h i s [ 1 9 7 8 ] i n d u s t r i a l a c c i d e n t . 
A c c o r d i n g t o h i s h i s t o r y i t was." 

We f i n d t h a t c l a i m a n t d i d more tha n s i m p l y " s p i t and s p u t t e r 
a l o n g " between October 1978 and October 1981. A f t e r h i s o r i g i n a l 
i n j u r y , w h i c h r e s u l t e d i n no time l o s t from work, he c o n t i n u e d t o 
p e r f o r m t h e same j o b w i t h a p p a r e n t l y l i t t l e i n t h e way o f p h y s i c a l 
l i m i t a t i o n s , u n t i l he was l a i d o f f i n June 1980, a p e r i o d i n e x c e s s 
o f 18 months. T h e r e a f t e r he worked i n odd j o b s i n c l u d i n g c a r p e n t r y 
and f i s h i n g , and he was a b l e t o hunt, f i s h and p l a y b a s k e t b a l l . 
A l t h o u g h Dr. Adams' t h e o r y c o n c e r n i n g " t h e u n d e r l y i n g changes i n 
t h e a n u l u s t h a t may o c c u r , " (emphasis added) i s i n t e r e s t i n g , i t i s 
i n s u f f i c i e n t t o form t h e b a s i s f o r a c o n c l u s i o n t h a t i t i s more 
l i k e l y t h a n not t h a t a c a u s a l c o n n e c t i o n e x i s t s between c l a i m a n t ' s 
1978 i n j u r y and d i a g n o s e d h e r n i a t e d d i s c i n 1981. C l a i m a n t must 
e s t a b l i s h by competent m e d i c a l e v i d e n c e t h a t t h e c a u s a l r e l a t i o n 
s h i p i s m e d i c a l l y p r o b a b l e . Dr. Adams' s t a t e m e n t s amount t o a 
p o s s i b i l i t y o f a c a u s a l r e l a t i o n s h i p , w h i c h i s i n s u f f i c i e n t t o 
p r o v e t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s h e r n i a t e d d i s c . See 
Gormley v. S A I F , 52 Or App 105 5, 1060 ( 1 9 8 1 ) . 

The r e m a i n i n g m e d i c a l o p i n i o n s i n t h e r e c o r d add l i t t l e t o t h e 
a n a l y s i s . When Dr. B e r n s t e i n examined c l a i m a n t on November 3, 1981 
i n c o n s u l t a t i o n w i t h Dr. Adams and Dr. Smith, he noted " f a i r l y 
i m p r e s s i v e w a s t i n g o f t h e a n t e r i o r compartment group and t h e 
e x t e n s o r d i g i t o r u m b r e v i s a l o n g t h e l e f t . " The e x t e n s o r d i g i t o r u m 
b r e v i s i s a s h o r t m u s c l e which e x t e n d s o r s t r a i g h t e n s t h e t o e s , 
which i s s u p p l i e d by t h e deep p e r o n e a l ( c o n c e r n i n g t h e f i b u l a ) 
n e r v e . V o l . 1 S c h m i d t ' s A t t o r n e y s ' D i c t i o n a r y o f M e d i c i n e (Matthew 
Bender, 1 9 8 2 ) . T h i s f i n d i n g on e x a m i n a t i o n by Dr. B e r n s t e i n would 
t e n d t o s u b s t a n t i a t e c l a i m a n t ' s t e s t i m o n y t h a t , a f t e r h i s 1978 
i n j u r y he n o t i c e d t h a t h i s l e f t l e g had become s l i g h t l y s m a l l e r 
t h a n h i s r i g h t l e g ; however, t h e f a c t t h a t Dr. B e r n s t e i n found t h i s 
w a s t i n g o f t h e m u s c u l a t u r e on November 3, 1981 does l i t t l e t o 
a s s i s t us i n d e t e r m i n i n g t h e r e l a t i o n s h i p between c l a i m a n t ' s 1978 
i n j u r y and h i s c o n d i t i o n on t h e d a t e o f Dr. B e r n s t e i n ' s examina
t i o n . Our e x p e r i e n c e i n c a s e s i n v o l v i n g h e r n i a t e d d i s c s w h i c h go 
u n d i s c o v e r e d f o r a c o n s i d e r a b l e p e r i o d o f time i s t h a t s u c h m u s c l e 
w a s t i n g i s i n d i c a t i v e o f a l o n g - s t a n d i n g h e r n i a t i o n ; Dr. Adams' 
s t a t e m e n t , i n v e r y c l e a r terms, s t a t e s t h a t t h e h e r n i a t i o n was of 
r e c e n t o c c u r r e n c e . 

Dr. B e r n s t e i n ' s March 26, 1982 r e p o r t t o Dr. Adams d i s c u s s e s 
a number of p h y s i c a l problems t h a t c l a i m a n t may have had a t t h a t 
t i m e , w i t h a p p a r e n t major emphasis upon problems i n t h e c e r v i c a l 
r e g i o n , and w i t h o u t any s p e c i f i c mention o f c l a i m a n t ' s h e r n i a t e d 
l u m b o s a c r a l d i s c . That r e p o r t c o n c l u d e s w i t h an addendum: " I t 
s h o u l d be o b v i o u s from t h e above note t h a t [ c l a i m a n t ' s ] p r e s e n t 
c o n d i t i o n i s i n d u s t r i a l l y r e l a t e d . " The r e l a t i o n s h i p between t h e 
problems d i s c u s s e d i n t h a t r e p o r t and c l a i m a n t ' s 1978 i n j u r y i s 
c e r t a i n l y , i n our e v a l u a t i o n , much l e s s t h a n o b v i o u s . Moreover, 
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i t i s not even c l e a r e x a c t l y what c o n d i t i o n s Dr. B e r n s t e i n had i n 
mind i n r e f e r r i n g t o c l a i m a n t ' s " p r e s e n t c o n d i t i o n . " 

I n c o n c l u s i o n , c o n s i d e r i n g t h e m e d i c a l e v i d e n c e c o n c e r n i n g t h e 
c a u s a l r e l a t i o n s h i p between c l a i m a n t ' s 1978 i n d u s t r i a l a c c i d e n t and 
t h e d i a g n o s i s of a h e r n i a t e d i n t e r v e r t e b r a l d i s c a t t h e L5-S1 l e v e l 
and consequent s u r g e r y i n 1981, t o g e t h e r w i t h t h e l a y t e s t i m o n y 
c o n c e r n i n g c l a i m a n t ' s a c t i v i t i e s a f t e r h i s i n j u r y and b e f o r e t h e 
d i s c o v e r y o f h i s h e r n i a t e d d i s c i n , O c t o b e r 1981, we a r e u n a b l e t o 
c o n c l u d e t h a t c l a i m a n t h a s s a t i s f i e d h i s burden of p r o v i n g i t i s 
more l i k e l y t h a n not t h a t h i s 1978 i n j u r y was a m a t e r i a l c o n t r i b 
u t i n g c a u s e t o h i s h e r n i a t e d v e r t e b r a l d i s c . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 8, 1982 i s r e v e r s e d , and S A I F ' s 
d e n i a l d a t e d F e b r u a r y 3, 1982 i s r e i n s t a t e d and a f f i r m e d . 

**************** 

KATHLEEN HANSEN, C l a i m a n t Own Motion 81-0262M 
Noreen K. S a l t v e i t , C l a i m a n t ' s A t t o r n e y March 25, 1983 
Ga r y D. H u l l , D e f e n s e A t t o r n e y Own Motion D e t e r m i n a t i o n on 

R e c o n s i d e r a t i o n 
C l a i m a n t , by and through h e r a t t o r n e y , Noreen S a l t v e i t , h a s 

r e q u e s t e d t h e Board r e c o n s i d e r t h a t p o r t i o n of i t s J a n u a r y 14, 
1983 o r d e r which f a i l e d t o g r a n t h e r an i n c r e a s e d award of 
compensation f o r permanent p a r t i a l d i s a b i l i t y . C l a i m a n t h a s 
for w a r d e d t o t h e Board a r e p o r t of Dr. P a r s o n s i n s u p p o r t o f h e r 
r e q u e s t . 

Dr. P a r s o n s i n d i c a t e s t h a t "Ms. Hansen was awarded 
c o m p e n s a t i o n e q u a l t o 32 d e g r e e s f o r 10 p e r c e n t u n s c h e d u l e d 
d i s a b i l i t y . . . . S i n c e she d i d r e q u i r e f u r t h e r s u r g e r y , i t i s my 
o p i n i o n t h a t h e r p r e s e n t d i s a b i l i t y i s g r e a t e r t h a n t h a t 
p r e v i o u s l y awarded." We a r e not pe r s u a d e d by t h i s r e p o r t t h a t 
c l a i m a n t i s e n t i t l e d t o an i n c r e a s e d award. C l a i m a n t h a s a c t u a l l y 
r e c e i v e d awards t o t a l i n g 13%. Lami n e c t o m i e s a r e awarded 1-5% 
a c c o r d i n g t o OAR 436-65-615. We a r e c o n v i n c e d t h a t c l a i m a n t h a s 
been a d e q u a t e l y compensated by h e r p r e v i o u s awards and h e r e b y deny 
h e r r e q u e s t f o r i n c r e a s e d compensation. 

I T I S SO ORDERED. 

KARL HOGANSEN, C l a i m a n t Own Motion 82-0314M 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y March 25, 1983 

Own Motion O r d e r 
S A I F C o r p o r a t i o n h a s r e f e r r e d c l a i m a n t ' s c l a i m t o t h e Board 

f o r c o n s i d e r a t i o n of h i s e n t i t l e m e n t t o a d d i t i o n a l c o m p e n s a t i o n 
under t h e p r o v i s i o n s of ORS 656.278. C l a i m a n t ' s compensable 
i n j u r y o c c u r r e d on October 25, 1973, and h i s a g g r a v a t i o n r i g h t s 
h a ve e x p i r e d . S A I F h a s i n d i c a t e d t h e i r w i l l i n g n e s s t o pay f o r the 
m e d i c a l e x p e n s e s r e l a t e d t o t h e removal o f neuromas on c l a i m a n t ' s 
l e f t hand. The s o l e i s s u e b e f o r e us i s c l a i m a n t ' s e n t i t l e m e n t t o 
comp e n s a t i o n f o r temporary t o t a l d i s a b i l i t y . 
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C l a i m a n t ' s r e c e n t work s t a t u s i s not c l e a r a t t h i s t i m e . 
C l a i m a n t i n d i c a t e d t h a t he l a s t worked f o r T i c Logging i n 
November, 1982. Attempts t o document t h i s employment have been 
f r u i t l e s s . Without documentation, t h e Board must assume t h a t 
c l a i m a n t has v o l u n t a r i l y removed h i m s e l f from t h e g e n e r a l l a b o r 
market and, t h e r e f o r e , i s not e n t i t l e d t o compensation f o r time 
l o s s . M i c h a e l Vernon, 34 Van N a t t a 1212 ( 1 9 8 2 ) . C l a i m a n t ' s 
r e q u e s t f o r own motion r e l i e f i s h e r e b y d e n i e d . 

I T I S SO ORDERED. 
************** 

HOLLIS TURNIDGE, C l a i m a n t Own Motion 83-0069M 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y March 25, 1983 

Own Motion O r d e r 
S A I F C o r p o r a t i o n has forwarded t o t he Board c l a i m a n t ' s 

r e q u e s t f o r own motion r e l i e f due t o a worsened c o n d i t i o n 
r e s u l t i n g from h i s J a n u a r y 15, 1974 i n d u s t r i a l i n j u r y . S A I F h a s 
i n d i c a t e d t h a t t h e y have a u t h o r i z e d s u r g e r y p u r s u a n t t o ORS 
656.245 and would l i k e t h e Board t o c o n s i d e r c l a i m a n t ' s 
e n t i t l e m e n t t o compensation f o r temporary t o t a l d i s a b i l i t y . 
C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . 

We f i n d no e v i d e n c e o f c l a i m a n t ' s c u r r e n t work s t a t u s i n t h e 
r e c o r d b e f o r e us, e x c e p t f o r an Employment D i v i s i o n p r i n t - o u t 
w h i c h i n d i c a t e s "No r e c o r d found." Under t h e r a t i o n a l e i n Vernon 
M i c h a e l , 34 Van N a t t a 1212 ( 1 9 8 2 ) , we c o n c l u d e t h a t c l a i m a n t i s 
not e n t i t l e d t o compensation f o r temporary t o t a l d i s a b i l i t y . 
C l a i m a n t ' s r e q u e s t f o r own motion r e l i e f s h o u l d be d e n i e d . 

I T I S SO ORDERED. 
* * * * *********** 

JACK STOCKTON, C l a i m a n t Own Motion 81-0296M 
Hansen & Wobbrock, C l a i m a n t ' s A t t o r n e y s March 25 , 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y Own Motion O r d e r 

C l a i m a n t , by and through h i s a t t o r n e y , h a s r e q u e s t e d t h e 
Board e x e r c i s e i t s own motion a u t h o r i t y and reopen h i s c l a i m f o r 
worsened c o n d i t i o n s r e l a t e d t o h i s September 21, 1961 i n d u s t r i a l 
i n j u r y . C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . We n o t e t h a t 
c l a i m a n t ' s i n j u r y o c c u r r e d p r i o r t o t h e law change i n 1966 a t 
w h i c h time ORS 656.245 came i n t o e f f e c t . The Board w i l l , 
t h e r e f o r e , c o n s i d e r c l a i m a n t ' s e n t i t l e m e n t t o m e d i c a l s e r v i c e s and 
tempo r a r y t o t a l d i s a b i l i t y c o mpensation. 

Based on t he e v i d e n c e b e f o r e us, t h e Board r e a c h e s t h e 
f o l l o w i n g c o n c l u s i o n s : ( 1 ) C l a i m a n t i s m o d e r a t e l y d i s a b l e d a s a 
r e s u l t o f h i s 1961 i n j u r y w i t h awards f o r 55% back d i s a b i l i t y and 
95% l e f t l e g d i s a b i l i t y ; ( 2 ) Th e r e a r e no o b j e c t i v e f i n d i n g s t o 
i n d i c a t e a w o r s e n i n g of c l a i m a n t ' s c o n d i t i o n , b ut r a t h e r we f i n d 
c l a i m a n t i s s u f f e r i n g t h e e x p e c t e d r e s i d u a l s o f a moderate t o 
s e v e r e d i s a b i l i t y ; ( 3 ) We do not f i n d i t u n u s u a l t h a t c l a i m a n t , 
w i t h t h e amount o f d i s a b i l i t y he h a s , cannot s i t i n s c h o o l f o r s i x 
t o e i g h t h o u r s a t a time - t h i s i s not e v i d e n c e o f a worsened 
c o n d i t i o n ; (4) The r e c e n t m e d i c a l r e p o r t s a r e few i n number, b u t 
seem t o i n d i c a t e t h a t c l a i m a n t ' s c o n d i t i o n r e m a i n s i n a s t a t i o n a r y 
s t a t u s ; ( 5 ) No c u r a t i v e t r e a t m e n t h a s been recommended a t t h i s 
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The Board c o n c l u d e s , b a s e d on t h e above, t h a t c l a i m a n t i s not 
e n t i t l e d t o have h i s c l a i m reopened and, i n f a c t , S A I F C o r p o r a t i o n 
i s not r e s p o n s i b l e f o r any m e d i c a l b i l l s c l a i m a n t may have 
i n c u r r e d a s a r e s u l t o f t h i s most r e c e n t r e q u e s t . 

I T I S SO ORDERED. 

DAWN C. WHITE, C l a i m a n t WCB 82-03402 
W e l c h , Bruun & G r e e n , C l a i m a n t ' s A t t o r n e y s March 25, 1983 
Wol f , G r i f f i t h e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by t h e Board en banc. 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e N e a l ' s o r d e r w h i c h 
a f f i r m e d t h e D e t e r m i n a t i o n Order d a t e d A p r i l 9, 1982. C l a i m a n t 
c o n t e n d s t h a t h e r h i p c o n d i t i o n c l a i m was c l o s e d p r e m a t u r e l y and, 
a l t e r n a t i v e l y , t h a t c l a i m a n t h a s permanent d i s a b i l i t y a t t r i b u t a b l e 
t o t h e compensable i n j u r y . I n i t s b r i e f , t h e employer c o n t e n d s 
t h a t t h e c l a i m a n t was m e d i c a l l y s t a t i o n a r y on a d a t e e a r l i e r t h a n 
t h a t e s t a b l i s h e d by t h e D e t e r m i n a t i o n Order and a f f i r m e d by t h e 
R e f e r e e . I n a d d i t i o n , c l a i m a n t contends t h a t t h e R e f e r e e e r r e d i n 
f a i l i n g t o reopen t h e h e a r i n g t o c o n s i d e r newly d i s c o v e r e d 
e v i d e n c e . 

The R e f e r e e c o r r e c t l y d e c l i n e d t o reopen t h e r e c o r d t o 
c o n s i d e r t h e p r o f f e r e d e v i d e n c e . Ora M. Conley, 34 Van N a t t a 1698 
( 1 9 8 2 ) ; Robert A. B a r n e t t , 31 Van N a t t a 172 ( 1 9 8 1 ) . With r e s p e c t 
t o t h e r e m a i n i n g i s s u e s , we a g r e e w i t h t h e R e f e r e e . T h e r e f o r e , we 
a f f i r m and adopt t h e R e f e r e e ' s o r d e r and Order on R e c o n s i d e r a t i o n 
s u b j e c t t o one comment. 

The R e f e r e e s t a t e d t h a t , "One of Dr. T o r r e s ' main c o n c e r n s 
seems t o be c l a i m a n t ' s f a t t y n o d u l e s , w h i c h he h a s s a i d a r e not 
r e l a t e d t o c l a i m a n t ' s b i l a t e r a l h i p d i s c o m f o r t . " A more a c c u r a t e 
a s s e s s m e n t o f Dr. T o r r e s ' o p i n i o n i s t h a t he i s u n a b l e t o d e t e r m i n e 
t o what e x t e n t i f any the n o d u l e s a r e r e l a t e d t o t h e h i p d i s c o m f o r t 
and t h e i n d u s t r i a l i n j u r y . T h i s c l a r i f i c a t i o n i s i m p o r t a n t i n t h e 
c o n t e x t of t h i s c a s e b e c a u s e c l a i m a n t ' s p a i n h a s c o n t i n u e d s i n c e 
t h e i n j u r y but t he e t i o l o g y of t h e c o n t i n u i n g p a i n problem h a s y e t 
t o be d i a g n o s e d . 

ORDER 

The R e f e r e e ' s o r d e r s d a t e d June 15, 1982 and August 3, 1982 
a r e a f f i r m e d . 
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ESTA L. ALGER, C l a i m a n t WCB 81-08628 
E n g l i s h & M e t c a l f , C l a i m a n t ' s A t t o r n e y s March"28, 1983 
Schwabe, W i l l i a m s o n e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 
Reviewed by Board Members L e w i s and B a r n e s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e P f e r d n e r ' s o r d e r w h i c h 
awarded him 25% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y , t h a t 
b e i n g an i n c r e a s e of 10% o v e r and above t h e J a n u a r y 8, 1981 
D e t e r m i n a t i o n O r d e r . C l a i m a n t c o n t e n d s t h a t he i s p e r m a n e n t l y and 
t o t a l l y d i s a b l e d . 

C l a i m a n t , 58 y e a r s of age a t t h e time of the h e a r i n g , was 
employed by U n i t e d P a r c e l S e r v i c e when, on December 17, 1979, he 
jumped down from t h e back o f a t r u c k , l a n d i n g on h i s l e f t l e g o r 
knee. A myelogram t a k e n on May 23, 1980 r e v e a l e d a h e r n i a t e d d i s c 
a t t h e L4-5 l e v e l . A b i l a t e r a l lumbar laminectomy and d i s k e c t o m y 
was performed on May 27, 1980 by D r s . H i l l and S t a r k . C l a i m a n t 
was d i s c h a r g e d from t h e h o s p i t a l on June 5, 1980. 

On August 16, 1980 c l a i m a n t was a d m i t t e d t o P r o v i d e n c e 
H o s p i t a l c o m p l a i n i n g of f e v e r , n a usea and g e n e r a l i z e d m a l a i s e . 
T h e r e was some c o n c e r n t h a t c l a i m a n t may have s u f f e r e d a m y o c a r d i a l 
i n f a r c t i o n , but t h i s was r u l e d out by Dr. Kuge a f t e r a complete 
e x a m i n a t i o n , and so c l a i m a n t was d i s c h a r g e d . 

On September 5, 1980 Dr. H i l l r e p o r t e d t h a t t h e c l a i m a n t ' s 
c o n d i t i o n had s t a b i l i z e d and t h a t c l a i m c l o s u r e was i n o r d e r , but 
s u g g e s t e d t h a t c l a i m a n t be r e f e r r e d t o t h e Workers' Compensation 
Department, F i e l d S e r v i c e s D i v i s i o n , f o r j o b p l a c e m e n t a s s i s t a n c e . 
C l a i m a n t was t h e r e a f t e r e v a l u a t e d a t the C a l l a h a n C e n t e r where 
v o c a t i o n a l t e s t i n g i n d i c a t e d t h a t c l a i m a n t p o s s e s s e d an I.Q. o f 
127, was above a v e r a g e i n r e a d i n g comprehension and v e r b a l s k i l l s 
and above a v e r a g e i n m a t h e m a t i c a l a b i l i t y . The e x a m i n e r s noted 
t h a t c l a i m a n t had a t e n dency t o c o n v e r t s o c i a l and e m o t i o n a l prob
lems t o p h y s i c a l symptoms. Dr. Toon r e p o r t e d on December 11, 1980 
t h a t a l t h o u g h c l a i m a n t c o m p l a i n e d o f p a i n i n h i s back b e i n g worse 
t h a n i t was b e f o r e h i s s u r g e r y and i n a b i l i t y t o u s e h i s r i g h t hand, 
t h a t he moved about e a s i l y , had no t r o u b l e g e t t i n g d r e s s e d o r 
u n d r e s s e d and e x h i b i t e d no d i f f i c u l t y u s i n g h i s r i g h t hand. Dr. 
Toon f e l t t h a t t h e r e was a f u n c t i o n a l o v e r l a y problem and t h a t 
c l a i m a n t was not c o o p e r a t i n g i n t h e e x a m i n a t i o n . No l o s s of hand 
f u n c t i o n c o u l d be v e r i f i e d by any o f t h e o t h e r e x a m i n e r s . 

A D e t e r m i n a t i o n Order i s s u e d on J a n u a r y 8, 1981 a w a r d i n g 
c l a i m a n t b e n e f i t s f o r temporary t o t a l d i s a b i l i t y and 15% u n s c h e 
d u l e d permanent p a r t i a l low back d i s a b i l i t y . C l a i m a n t t h e r e a f t e r 
was r e f e r r e d t o C r a w f o r d R e h a b i l i t a t i o n S e r v i c e s f o r employment 
r e - e n t r y a s s i s t a n c e , but e v e n t u a l l y was t e r m i n a t e d due t o a l a c k 
o f i n t e r e s t and poor c o o p e r a t i o n w i t h t h e v o c a t i o n a l c o u n s e l o r s . 

Dr. Kuge r e p o r t e d on June 30 and J u l y 17, 1981 t h a t c l a i m a n t 
had a good range of motion of a l l e x t r e m i t i e s and a f a i r amount of 
m u s c l e s t r e n g t h w i t h no m u s c l e a t r o p h y . He n o ted t h a t c l a i m a n t 
had 90% m o b i l i t y of h i s lumbar s p i n e . 

On December 6, 1981 c l a i m a n t was h o s p i t a l i z e d a t Woodland Park 
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H o s p i t a l w i t h c o m p l a i n t s of e p i g a s t r i c d i s t r e s s . Dr. Kuge con
c l u d e d t h a t c l a i m a n t had s u f f e r e d an a c u t e i n f e r i o r w a l l m y o c a r d i a l 
i n f a r c t i o n . Dr. Kuge r e p o r t e d on December 30, 1981 t h a t c l a i m a n t 
was 50 t o 100% d i s a b l e d a s a r e s u l t o f h i s damaged h e a r t and 
c h r o n i c low back c o n d i t i o n which c a u s e d him " t o be c o n s t a n t l y 
w o r r i e d and t e n s e and may have c o n t r i b u t e d t o h i s h e a r t a t t a c k . " 
The i n s u r e r r e q u e s t e d an o p i n i o n from Dr. Shepherd, a c a r d i o l o g i s t . 
Dr. Shepherd r e p l i e d on March 3, 1982 t h a t any a t t e m p t t o r e l a t e 
c l a i m a n t ' s 1979 i n j u r y t o t h e h e a r t a t t a c k would be " l u d i c r o u s " i n 
h i s o p i n i o n and t h a t i t was e q u a l l y u n l i k e l y t o have been c a u s e d 
by "nervous t e n s i o n " o r " s t r e s s . " C l a i m a n t was examined by t h e 
O r t h o p a e d i c C o n s u l t a n t s on March 11, 1982. The C o n s u l t a n t s found 
c l a i m a n t ' s back c o n d i t i o n remained s t a t i o n a r y and c o n c u r r e d w i t h 
Dr. Shepherd's o p i n i o n c o n c e r n i n g t h e l a c k of any r e l a t i o n s h i p 
between c l a i m a n t ' s m y o c a r d i a l i n f a r c t i o n and h i s back i n j u r y . 

C l a i m a n t f i r s t c o n t e n d s t h a t t h e R e f e r e e e r r e d i n r e f u s i n g t o 
admit two e x h i b i t s which were not s u b m i t t e d i n c o m p l i a n c e w i t h t h e 
te n - d a y r u l e of OAR 4 3 6 - 8 3 - 4 0 0 ( 3 ) . We doubt t h a t t h i s c l a i m o f 
e r r o r h a s been p r e s e r v e d . When t h e i n s u r e r o b j e c t e d t o t h e admis
s i o n o f t h e e x h i b i t s a t t h e h e a r i n g , c l a i m a n t ' s h e a r i n g c o u n s e l 
s t a t e d t h a t he had no o b j e c t i o n t o t h e e x c l u s i o n of t h e e x h i b i t s . 
Assuming t h a t t h e c l a i m o f e r r o r h a s been p r e s e r v e d , c l a i m a n t 
o f f e r s no e x c u s e w h a t s o e v e r f o r the f a i l u r e t o comply w i t h t h i s 
" s i m p l e , unambiguous r u l e which i s d e s i g n e d t o e f f e c t u a t e t h e 
e n t i r e h e a r i n g p r o c e s s . " M i n n i e Thomas, 34 Van N a t t a 40 ( 1 9 8 2 ) . 
The R e f e r e e ' s r e f u s a l t o admit t h e e x h i b i t s i n q u e s t i o n was a 
c o r r e c t a p p l i c a t i o n o f OAR 4 3 6 - 8 3 - 4 0 0 ( 3 ) . 

C l a i m a n t n e x t c o n t e n d s t h a t he i s e n t i t l e d t o an award o f 
permanent and t o t a l d i s a b i l i t y . C l a i m a n t c o n c e d e s i n h i s b r i e f 
t h a t : 

". . . n e i t h e r h i s h e a r t a t t a c k , nor h i s 
r i g h t hand d i f f i c u l t i e s have been c a u s a l l y 
l i n k e d t o h i s back i n j u r y . Indeed, a t t h e 
h e a r i n g , t h e p a r t i e s s t r e s s e d t h a t t h e y 
were not l i t i g a t i n g t h e c o m p e n s a b i l i t y o f 
t h e h e a r t a t t a c k . " 

Such candor i s a p p r e c i a t e d . However, c l a i m a n t c o n t e n d s t h a t ORS 
65 6 . 2 0 6 ( 1 ) does not by i t s terms p r o h i b i t t h e t a k i n g i n t o a c c o u n t , 
f o r t h e purp o s e o f d e t e r m i n i n g permanent t o t a l d i s a b i l i t y , 
u n r e l a t e d d i s a b i l i t i e s w hich a r o s e s ubsequent t o c l a i m a n t ' s 
compensable i n j u r y , but p r i o r t o t h e h e a r i n g . ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) 
p r o v i d e s : 

"'Permanent t o t a l d i s a b i l i t y ' means t h e 
l o s s , i n c l u d i n g p r e e x i s t i n g d i s a b i l i t y , o f 
use o r f u n c t i o n of any s c h e d u l e d o r 
u n s c h e d u l e d p o r t i o n of t h e body whic h 
p e r m a n e n t l y i n c a p a c i t a t e s t h e worker from 
r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and 
s u i t a b l e o c c u p a t i o n . " 

C l a i m a n t c o n c e d e s t h a t Emmons v. SAIF, 34 Or App 603 ( 1 9 7 8 ) , 
i s c o n t r a r y t o h i s p o s i t i o n . However, he a r g u e s t h a t Emmons was 
wrongly d e c i d e d and need not be f o l l o w e d b e c a u s e t h e Supreme C o u r t 
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s u b s e q u e n t l y s t a t e d i n Gettman v. S A I F , 289 Or 609 ( 1 9 8 0 ) , t h a t 
d i s a b i l i t y i s r a t e d a t t h e time of t h e h e a r i n g . We s e e no i n c o n 
s i s t e n c y between Gettman and Emmons. Both c a s e s i n v o l v e d i n t e r 
p r e t a t i o n of t h e same s t a t u t e , but n o t h i n g i n t h e Gettman a n a l y s i s 
even comes c l o s e t o t h e p r e c i s e i n t e r p r e t a t i o n a l i s s u e t h a t was 
b e f o r e t h e c o u r t i n Emmons. We l e a v e t h e q u e s t i o n o f whether 
Emmons was wrongly d e c i d e d t o h i g h e r a u t h o r i t y . 

We c o n c l u d e t h a t t h e R e f e r e e was c o r r e c t i n r e f u s i n g t o t a k e 
i n t o c o n s i d e r a t i o n c l a i m a n t ' s a l l e g e d r i g h t hand d i f f i c u l t i e s and 
what e v e r d i s a b i l i t y c l a i m a n t s u s t a i n e d a s a r e s u l t o f h i s 
m y o c a r d i a l i n f a r c t i o n , n e i t h e r problem h a v i n g been p r e e x i s t i n g a t 
th e time o f c l a i m a n t ' s 1979 back i n j u r y . W ith r e g a r d t o t h e e x t e n t 
o f c l a i m a n t ' s back d i s a b i l i t y , c l a i m a n t a r g u e s o n l y t h a t he i s 
e n t i t l e d t o permanent t o t a l d i s a b i l i t y . S i n c e we have found t o t he 
c o n t r a r y , we a f f i r m t h e o r d e r of t h e R e f e r e e which awarded 25% 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 10, 1982 i s a f f i r m e d . 

CORBIN D. ALSABROOK, C l a i m a n t WCB 8 0 - 0 7 9 0 2 , 81-09287 & 
L y l e V e l u r e , C l a i m a n t ' s A t t o r n e y 82-01093 
Schwabe, W i l l i a m s o n e t a l . , D e f e n s e A t t o r n e y s March 28, 1983 

O r d e r on Re v i e w 
Reviewed by Board Members L e w i s and F e r r i s . 

The employer r e q u e s t s r e v i e w of t h o s e p o r t i o n s o f R e f e r e e 
G a l t o n ' s o r d e r which a f f i r m e d t h e F e b r u a r y 2 and F e b r u a r y 22, 1982 
D e t e r m i n a t i o n O r d e r s ' awards of temporary t o t a l d i s a b i l i t y 
b e n e f i t s f o r t h e p e r i o d from September 10 through November 2, 
1981, and t h o s e p o r t i o n s o f t h e R e f e r e e ' s o r d e r w h i c h awarded t h e 
c l a i m a n t 40% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y , t h a t b e i n g 
an i n c r e a s e o f 15% ov e r and above t h e D e t e r m i n a t i o n O r d e r s of 
J a n u a r y 27, 1978, F e b r u a r y 2 and F e b r u a r y 22, 1982. 

The employer c o n t e n d s t h a t t h e c l a i m a n t i s e n t i t l e d t o no 
temporary t o t a l d i s a b i l i t y b e n e f i t s beyond September 8, 1981, the 
d a t e on which Dr. Campagna r e l e a s e d c l a i m a n t t o r e t u r n t o r e g u l a r 
work, and t h a t t h e R e f e r e e ' s award of un s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y i s i n e r r o r . 

We adopt the R e f e r e e ' s comprehensive f i n d i n g s of f a c t a s our 
own, and f u r t h e r a f f i r m t h o s e p o r t i o n s of t h e o r d e r f i n d i n g c l a i m 
a n t e n t i t l e d t o b e n e f i t s f o r temporary t o t a l d i s a b i l i t y b e n e f i t s 
from September 10 through November 2, 1981. To f i n d o t h e r w i s e 
would be, a s s t a t e d by t h e R e f e r e e , " t o i g n o r e t h e o b v i o u s . " 

With r e g a r d t o t h e i s s u e c o n c e r n i n g t h e e x t e n t o f c l a i m a n t ' s 
d i s a b i l i t y , t h e R e f e r e e a p p l i e d t h e g u i d e l i n e s f o r t h e r a t i n g of 
u n s c h e d u l e d permanent d i s a b i l i t y , OAR 436-65-600, e t s e q . The 
R e f e r e e found t h a t c l a i m a n t ' s impairment was e q u a l t o +20; t h a t 
h i s e d u c a t i o n was t w e l f t h grade and e q u a l t o a v a l u e o f z e r o ; t h a t 
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h i s age was 29 which a l s o y i e l d e d a v a l u e of z e r o ; t h a t h i s 
r e s i d u a l f u n c t i o n a l c a p a c i t y j u s t i f i e d a v a l u e o f +7; t h a t h i s 
ment a l c a p a c i t y was normal, a s were h i s e m o t i o n a l and p s y c h o l o g i 
c a l a s p e c t s , t h u s j u s t i f y i n g v a l u e s of z e r o ; and t h a t l a b o r market 

f i n d i n g s j u s t i f i e d a v a l u e o f +10. The R e f e r e e t h e n s t a t e d t h a t 
t h e combined v a l u e of t h e f a c t o r s was +37 and rounded t h e award t o 
40%. He s t a t e d t h a t he found n o t h i n g i n t h e r e c o r d w h i c h would 
w a r r e n t a d e p a r t u r e from t h e f a c t o r s c o n t a i n e d i n t h e g u i d e l i n e s . 

The employer a r g u e s t h a t t h e R e f e r e e made s e v e r a l e r r o r s . I t 
f i r s t a r g u e s t h a t t h e f o l l o w i n g impairment i s a p p r o p r i a t e , based on 
Dr. Campagna's f i n d i n g t h a t a l l of c l a i m a n t ' s lumbar motions a r e 
l i m i t e d t o 50% of normal: 

Motion Degrees R e t a i n e d Impairment 

F l e x i o n 45° 4.5% 
E x t e n s i o n 15° 1.5% 
R t . L . R o t a t i o n 10° 2.0° 
L t . L . R o t a t i o n 10° 2.0% 
R i g h t R o t a t i o n 15° 3.0% 
L e f t R o t a t i o n 15° 3.0% 

16.0 

We a g r e e c o m p l e t e l y w i t h the employer's impairment d e t e r m i n a t i o n . 
However, we note t h a t t h e r e i s t h e a d d i t i o n a l f a c t o r o f m i l d l y 
d i s a b l i n g p a i n p r e s e n t . We, t h e r e f o r e , do not f i n d t h e R e f e r e e ' s 
v a l u e of +20 t o be i n a p p r o p r i a t e when t h a t f a c t o r i s a l s o 
c o n s i d e r e d . 

The employer a l s o a r g u e s , and t h e c l a i m a n t acknowledges, t h a t 
t h e R e f e r e e e r r e d i n a s s i g n i n g a v a l u e of z e r o t o c l a i m a n t ' s age 
f a c t o r . The g u i d e l i n e s a c t u a l l y p r o v i d e f o r a -4 f o r a worker 29 
y e a r s of age. The employer a g r e e s , a s do we, w i t h t h e R e f e r e e ' s 
f i n d i n g s r e g a r d i n g c l a i m a n t ' s r e s i d u a l f u n c t i o n a l c a p a c i t y , and 
t h a t a v a l u e o f +7 i s j u s t i f i e d f o r t h i s f a c t o r . T h e r e i s no d i s 
p u t e between c l a i m a n t o r employer r e g a r d i n g a s s i g n m e n t o f v a l u e s of 
z e r o f o r men t a l c a p a c i t y and e m o t i o n a l and p s y c h o l o g i c a l f a c t o r s . 

The employer t a k e s i s s u e w i t h t h e R e f e r e e ' s a s s i g n m e n t o f a 
v a l u e o f +10 f o r l a b o r market f i n d i n g s , a r g u i n g t h a t s i n c e t h e r e 
i s no t a b l e f o r a " l i g h t t o medium" work c a t e g o r y , t h e n u m e r i c a l 
d e s i g n a t i o n s must be av e r a g e d , and t h a t t h i s y i e l d s an a v e r a g e o f 
8.5 c o r r e s p o n d i n g t o an impact v a l u e o f +6. We a g r e e w i t h t h e 
employer t h a t t h i s i s , i n most i n s t a n c e s , t h e f a i r way t o h a n d l e 
t h i s t y p e o f s i t u a t i o n . However, we f i n d t h a t whether a +10 o r a 
+6 i s u t i l i z e d does not a f f e c t t h e f i n a l outcome o f t h e award. 
A l t h o u g h t h e R e f e r e e s t a t e d t h a t he combined t h e p o s i t i v e v a l u e s , 
i t i s o b v i o u s t h a t he added them. The c o r r e c t combined v a l u e , 
u t i l i z i n g t h e R e f e r e e ' s impact v a l u e s , e q u a l s 33. When t h e -4 i s 
f a c t o r e d i n t h e f i n a l v a l u e i s 31.68 which, rounded t o t h e n e a r e s t 
5%, e q u a l s a f i n a l v a l u e of 30%. I f t h e emplo y e r s l a b o r market 

f a c t o r v a l u e of +6 i s u t i l i z e d , t h e combined v a l u e i s e q u a l t o 30. 
When t h e -4 i s f a c t o r e d i n , t h e f i n a l combined v a l u e i s 28.80, 
w h i c h y i e l d s a rounded t o t a l of 30%. We, t h e r e f o r e , f i n d t h e c o r 
r e c t e x t e n t o f c l a i m a n t ' s u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y 
t o be 30%. 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d June 7, 1982 i s m o d i f i e d . C l a i m a n t 
i s awarded 30% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . T h i s i s 
i n l i e u of and not i n a d d i t i o n t o a l l p r i o r awards. C l a i m a n t ' s 
a t t o r n e y ' s f e e s h o u l d be a d j u s t e d a c c o r d i n g l y . 

The remainder of t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 

DICK L. BABCOCK, C l a i m a n t WCB 81-11786 
Roy Dwyer, C l a i m a n t ' s A t t o r n e y March 28, 1983 
B r i a n P o c o c k , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members F e r r i s and L e w i s . 

The i n s u r e r h a s r e q u e s t e d r e v i e w of R e f e r e e Seymour's o r d e r 
which r e v e r s e d i t s d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m . The 
i n s u r e r a l s o f i l e d a motion t o remand t h i s m a t t e r t o t h e R e f e r e e 
f o r c o n s i d e r a t i o n of newly d i s c o v e r e d e v i d e n c e . The i s s u e s a r e 
whether t o remand t h e c a s e and, i f not, whether c l a i m a n t ' s a g g r a v a 
t i o n c l a i m i s compensable. 

I . 

W i th r e s p e c t t o t h e remand i s s u e , a t h e a r i n g t h e R e f e r e e 
o f f e r e d t o keep t h e r e c o r d open i n o r d e r t o a l l o w t h e i n s u r e r t o 
o b t a i n r e b u t t a l m e d i c a l r e p o r t s o r depose c l a i m a n t ' s new t r e a t i n g 
p h y s i c i a n . A f t e r r e c e i v i n g t h e R e f e r e e ' s o r d e r which found i n 
f a v o r of t he c l a i m a n t , t h e i n s u r e r then r e q u e s t e d r e c o n s i d e r a t i o n 
and s o l i c i t e d t h e m e d i c a l r e p o r t s i t now s e e k s t o have i n c l u d e d i n 
t h e r e c o r d . The r e p o r t s i n q u e s t i o n were not r e c e i v e d o r w r i t t e n 
p r i o r t o c l o s u r e o f t he r e c o r d a t h e a r i n g , but i n t h e e x e r c i s e o f 
due d i l i g e n c e t h e y c o u l d have been. I n i t s r e p l y b r i e f , t h e 
i n s u r e r s t a t e d t h a t a t h e a r i n g c o u n s e l waived k e e p i n g t h e r e c o r d 
open b e c a u s e a t t h a t time he b e l i e v e d t h e i n s u r e r was g o i n g t o w i n . 
We c a n imagine no c l e a r e r c a s e f o r a p p l y i n g t h e r u l e announced i n 
Robert A. B a r n e t t , 31 Van N a t t a 172 (1981) and r e a f f i r m e d i n Ora M. 
C o n l e y , 34 Van N a t t a 1688 ( 1 9 8 2 ) , t o t h e e f f e c t t h a t remand w i l l be 
d e n i e d where t h e e x e r c i s e of due d i l i g e n c e would have r e s u l t e d i n 
r e c e i p t o f t h e p r o f f e r e d e v i d e n c e p r i o r t o c l o s i n g o f t h e r e c o r d . 

I I . 

Whether t h e a g g r a v a t i o n c l a i m i n t h i s c a s e i s compensable i s 
a f a r more c o m p l i c a t e d m a t t e r . We adopt the R e f e r e e ' s f i n d i n g s of 
f a c t supplemented by a d d i t i o n a l f i n d i n g s o f our own. C l a i m a n t 
s u s t a i n e d a compensable low back i n j u r y on June 15, 1978 and s u b s e 
q u e n t l y underwent back s u r g e r y . The c l a i m u l t i m a t e l y was c l o s e d by 
D e t e r m i n a t i o n Order w i t h no award of permanent d i s a b i l i t y . By 
s t i p u l a t i o n d a t e d J u l y 14, 1980 c l a i m a n t r e c e i v e d an award o f 
permanent d i s a b i l i t y . T h i s J u l y , 1980 s t i p u l a t i o n c o n s t i t u t e s t h e 
l a s t arrangement o f compensation. 

A f t e r c l a i m c l o s u r e c l a i m a n t worked a t a v a r i e t y o f j o b s . I n 
August, 1981 he began d e l i v e r i n g D i n e r s C l u b coupon b o o k l e t s t o 
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t h e homes of c u s t o m e r s who had p u r c h a s e d t h e books p u r s u a n t t o 
t e l e p h o n e s o l i c i t a t i o n . T h i s employment r e q u i r e d c l a i m a n t t o g e t 
i n and out o f h i s c a r some 20 t o 40 t i m e s a day. I n September, 
1981 c l a i m a n t sought m e d i c a l c a r e f o r i n c r e a s e d low back p a i n , d i s 
c omfort i n t h e l e f t l e g and f o o t , and s e x u a l d y s f u n c t i o n r e l a t e d , 
he thought, t o low back impairment. C l a i m a n t ' s c o n d i t i o n c o n t i n u e d 
t o worsen u n t i l he u l t i m a t e l y q u i t work. C l a i m a n t d i d not 
e x p e r i e n c e an i d e n t i f i a b l e t r a u m a t i c i n c i d e n t i n t h e c o u r s e o f h i s 
employment w i t h t h e D i n e r s C l u b . H i s c o n d i t i o n was d i a g n o s e d a s 
e i t h e r a b u l g i n g d i s c o r f a c e t impairment syndrome a t t h e same 
v e r t e b r a l i n t e r s p a c e a s t h e p r e v i o u s i n j u r y and s u r g e r y . 

C l a i m a n t f i l e d an a g g r a v a t i o n c l a i m w i t h the i n s u r e r on t h e 
r i s k a t t h e time of the 1978 i n j u r y . He d i d not f i l e a new i n j u r y 
o r o c c u p a t i o n a l d i s e a s e c l a i m w i t h the D i n e r s C l u b . The a g g r a v a 
t i o n i n s u r e r d e n i e d t h e c l a i m on t h e ground t h a t c l a i m a n t had 
" s u s t a i n e d a s u b s e q u e n t i n j u r i o u s e x p o s u r e d u r i n g a more r e c e n t 
employment." 

Base d on the p o s t u r e of the c a s e a s p r e s e n t e d by t h e p a r t i e s 
and on our de novo r e v i e w o f the r e c o r d , we f i n d t h a t t h e 1978 
i n j u r y and 1981 D i n e r s C l u b employment work a c t i v i t i e s a r e both 
m a t e r i a l c o n t r i b u t i n g c a u s e s of c l a i m a n t ' s p r e s e n t c o n d i t i o n . 
A l t h o u g h t h e i n s u r e r ' s r e p l y b r i e f a t t e m p t s t o r a i s e t h e i s s u e 
whether t h e 1978 i n j u r y i s a m a t e r i a l c o n t r i b u t i n g c a u s e o f 
c l a i m a n t ' s p r e s e n t c o n d i t i o n , t h e a g g r a v a t i o n c l a i m was d e n i e d and 
l i t i g a t e d s o l e l y on the b a s i s t h a t the subsequent employment 
m a t e r i a l l y c o n t r i b u t e d t o c l a i m a n t ' s c o n d i t i o n and, t h e r e f o r e , 
r e s p o n s i b i l i t y s h i f t s t o t h a t employer. Thus, we deem t h e i n s u r e r 
t o have conceded t h a t c l a i m a n t e x p e r i e n c e d a w o r s e n i n g and t h e 
1978 i n j u r y was a m a t e r i a l c o n t r i b u t i n g f a c t o r t o t h a t w o r s e n i n g . 
T h e r e i s e v i d e n c e s u p p o r t i n g t h e s e f i n d i n g s . We f u r t h e r f i n d t h a t 
n e i t h e r employment was t h e major c o n t r i b u t i n g c a u s e o f c l a i m a n t ' s 
worsened c o n d i t i o n , but t h a t the work ex p o s u r e from b o t h j o b s 
c u m u l a t i v e l y was the major c o n t r i b u t i n g c a u s e of c l a i m a n t ' s 
p r e s e n t c o n d i t i o n . 

The i n s u r e r c o n t e n d s t h a t c l a i m a n t ' s most r e c e n t employment 
h a s c o n t r i b u t e d i n d e p e n d e n t l y t o c l a i m a n t ' s worsened c o n d i t i o n , 
t h e r e f o r e , under t h e l a s t i n j u r i o u s e xposure r u l e , i t ( t h e a g g r a v a 
t i o n i n s u r e r ) i s r e l i e v e d o f f u r t h e r r e s p o n s i b i l i t y . The R e f e r e e 
r e j e c t e d t h a t argument, r e a s o n i n g t h a t c l a i m a n t ' s work a c t i v i t i e s 
w i t h t h e D i n e r s C l u b were an o c c u p a t i o n a l d i s e a s e t y p e o f e x p o s u r e 
and a c l a i m a g a i n s t the D i n e r s C l u b would f a i l under t h e S A I F v. 
G y g i , 55 Or App 570 ( 1 9 8 2 ) , major c o n t r i b u t i n g c a u s e t e s t . T h e r e 
f o r e , t h e c l a i m was not compensable a s t o t h e D i n e r s C l u b but was 
compensable a s an a g g r a v a t i o n c l a i m . 

I n a t t e m p t i n g t o come t o a r e s o l u t i o n o f t h i s c a s e we have 
c a r e f u l l y c o n s i d e r e d a number of a p p e l l a t e c o u r t d e c i s i o n s , 
i n c l u d i n g Smith v. Ed's Pancake House, 27 Or App 361 ( 1 9 7 6 ) , M a t h i s 
v. S A I F , 10 Or App 139 ( 1 9 7 2 ) , I n k l e y v. F o r e s t F i b e r P r o d u c t s Co., 
288 Or 377 ( 1 9 8 0 ) , G r a b l e v. Weyerhaeuser Co., 291 Or 387 ( 1 9 8 1 ) , 
B r a c k e v. B a z a ' r , I n c . , 293 Or 239 ( 1 9 8 2 ) , and most r e c e n t l y , B o i s e 
C a s c a d e Corp. v. S t a r b u c k , 61 Or App 631 (1983) and P e t e r s o n v. 
Eugene F . B u r r i l l Lumber, 294 Or 537 ( 1 9 8 3 ) . We have a r r i v e d a t 
t h e f i r m c o n c l u s i o n t h a t i t i s d i f f i c u l t t o know what t h e c o r r e c t 
r e s o l u t i o n s h o u l d be; however we r e s o l v e t h i s c a s e a s f o l l o w s . 
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S i n c e t h e w o r s e n i n g of c l a i m a n t ' s c o n d i t i o n o c c u r r e d d u r i n g 
and b e c a u s e of employment a c t i v i t i e s , a s opposed t o nonemployment 
a c t i v i t i e s , G r a b l e v. Weyerhaeuser Co. i s i n a p p l i c a b l e . But s e e 
P e t e r s o n v. Eugene F. B u r r i l l Lumber, 57 Or App 476 ( 1 9 8 2 ) , 
a f f i r m e d on o t h e r grounds, P e t e r s o n v. Eugene F. B u r r i l l Lumber, 
s u p r a . S i n c e two employers, o r a t l e a s t two employment s i t u a t i o n s , 
a r e i n v o l v e d i n t h i s c l a i m , we a p p l y t h e l a s t i n j u r y r u l e ( s ) ( f o r 
i n d u s t r i a l i n j u r i e s ) or t he l a s t i n j u r i o u s e x p o s u r e r u l e ( s ) ( f o r 
o c c u p a t i o n a l d i s e a s e s ) depending on whether t h e c l a i m i s c l a s s i f i e d 
a s an o c c u p a t i o n a l d i s e a s e or an i n j u r y . U n t i l B o i s e C a s c a d e v. 
S t a r b u c k , s u p r a , was d e c i d e d , we were more c e r t a i n what 
d i s t i n g u i s h e d an o c c u p a t i o n a l d i s e a s e from an i n d u s t r i a l i n j u r y . 
However, i n S t a r b u c k , i f the c l a i m a n t ' s e xposure a t t h e f u r n i t u r e 
f a c t o r y was an i n j u r y , d e s p i t e the a b s e nce o f an i d e n t i f i a b l e 
trauma and n o t w i t h s t a n d i n g a p p r o x i m a t e l y two months of r e p e t i t i v e 
e x p o s u r e t o heavy l i f t i n g , we have d i f f i c u l t y d e c i d i n g where t o 
draw t h e l i n e between o c c u p a t i o n a l d i s e a s e c l a i m s and i n d u s t r i a l 
i n j u r y c l a i m s . Moreover, i n our e x p e r i e n c e , back c o n d i t i o n s a r e 
so u b i q u i t o u s r e g a r d l e s s o f t h e s e d e n t a r y o r s t r e n u o u s n a t u r e of 
t h e work, t h a t r e g a r d i n g them a s not an i n h e r e n t r i s k o f employ
ment does not a i d i n d i s t i n g u i s h i n g between o c c u p a t i o n a l d i s e a s e s 
and i n j u r i e s . 

P e r h a p s i t does not m a t t e r whether t h i s c l a i m i s c l a s s i f i e d a s 
an i n d u s t r i a l i n j u r y o r o c c u p a t i o n a l d i s e a s e . C l a i m a n t ' s s u b s e 
quent employment w i t h the D i n e r s C l u b not o n l y c o u l d have but d i d 
i n f a c t c o n t r i b u t e i n d e p e n d e n t l y and m a t e r i a l l y t o c l a i m a n t ' s 
worsened c o n d i t i o n . Thus, r e g a r d l e s s of how t h e D i n e r s C l u b expo
s u r e i s c l a s s i f i e d , t h a t e xposure i s r e s p o n s i b l e f o r c l a i m a n t ' s 
c o n d i t i o n . However, a p p l y i n g t h e S t a r b u c k t e s t , t h e w o r s e n i n g o f 
c l a i m a n t ' s c o n d i t i o n w h i l e employed by t h e D i n e r s C l u b s h o u l d be 
c o n s i d e r e d an i n j u r y . S i n c e i t c o n t r i b u t e d i n d e p e n d e n t l y t o c l a i m 
a n t ' s c o n d i t i o n , r e s p o n s i b i l i t y s h i f t s t o t h a t employer and t h e 
a g g r a v a t i o n e m p l o y e r / i n s u r e r i s r e l i e v e d of r e s p o n s i b i l i t y . S i n c e 
c l a i m a n t e l e c t e d not t o p u r s u e a c l a i m a g a i n s t t h e D i n e r s C l u b , he 
w i l l r e c e i v e no w o r k e r s compensation b e n e f i t s a r i s i n g from h i s 
worsened c o n d i t i o n . 

We r e c o g n i z e t h a t the Supreme Court i n B r a c k e e x p r e s s e d doubt 
whether t h e l a s t i n j u r i o u s e x p o s u r e r u l e c o u l d be used d e f e n s i v e l y 
t o d e f e a t c o m p e n s a b i l i t y . We have e x p r e s s l y h e l d t h a t i t c a n n o t . 
R o b e r t L u h r s , 34 Van N a t t a 1089 ( 1 9 8 2 ) . However, t h e most r e c e n t 
a p p e l l a t e c o u r t d e c i s i o n s , S t a r b u c k and P e t e r s o n , s u g g e s t a 
d i f f e r e n t c o n c l u s i o n , i n c i r c u m s t a n c e s s u c h a s t h e one p r e s e n t e d 
h e r e . There i s p r e c e d e n t f o r such a r e s u l t , s e e C r o s b y v. G e n e r a l 
D i s t r i b u t o r s , 33 Or App 543 ( 1 9 7 8 ) . A c c o r d i n g l y , we r e v e r s e and 
r e i n s t a t e t h e i n s u r e r ' s d e n i a l . 

ORDER 

The i n s u r e r ' s motion t o remand t h i s c a s e t o t h e R e f e r e e f o r 
c o n s i d e r a t i o n of newly d i s c o v e r e d e v i d e n c e i s d e n i e d . The 
R e f e r e e ' s o r d e r d a t e d August 13, 1982 i s r e v e r s e d and t h e 
i n s u r e r ' s d e n i a l d a t e d June 9, 1982 i s r e i n s t a t e d and a f f i r m e d . 



L E E P. HALE, C l a i m a n t WCB 81-08232 
G a l t o n , P o p i c k & S c o t t , C l a i m a n t ' s A t t o r n e y s March 28, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members F e r r i s and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w and t h e c l a i m a n t 
c r o s s - r e q u e s t s r e v i e w of R e f e r e e F i n k ' s o r d e r w h i c h : ( 1 ) A f f i r m e d 
S A I F ' s August 28, 1981 d e n i a l ; ( 2 ) remanded t h e c l a i m t o S A I F w i t h 
i n s t r u c t i o n s t o pay c l a i m a n t i n t e r i m c ompensation from J u l y 3 
t h r o u g h August 28, 1981; ( 3 ) o r d e r e d S A I F t o pay 25% o f t h a t 
c o m p e n s a t i o n a s a p e n a l t y under ORS 6 5 6 . 2 6 2 ( 9 ) ; and ( 4 ) o r d e r e d 
S A I F t o pay c l a i m a n t ' s a t t o r n e y $400 i n a t t o r n e y ' s f e e s i n 
c o n n e c t i o n w i t h t h e above p e n a l t y . 

The o n l y i s s u e S A I F r a i s e s on r e v i e w i s t h e o r d e r r e q u i r i n g 
payment o f i n t e r i m compensation. S A I F , t h e r e f o r e , a s k s t h e Board 
t o e i t h e r r e v e r s e t h e R e f e r e e , awarding no i n t e r i m c o m p e n s a t i o n , 
no p e n a l t i e s and no a t t o r n e y ' s f e e , or i n t h e a l t e r n a t i v e , i f 
i n t e r i m c o m p e n s a t i o n i s awarded, t h a t t h e p e n a l t i e s and/or 
a t t o r n e y ' s f e e be a l l o w e d out o f the c l a i m a n t ' s i n c r e a s e d 
c o m p e n s a t i o n . 

The o n l y i s s u e c l a i m a n t r a i s e s on c r o s s - r e q u e s t i s 
c o m p e n s a b i l i t y . C l a i m a n t a s s e r t s t h a t t h e m e d i c a l e v i d e n c e 
e s t a b l i s h e s t h a t he s u s t a i n e d a low back i n j u r y a r i s i n g out of and 
i n t h e c o u r s e o f h i s employment. 

With r e s p e c t t o c o m p e n s a b i l i t y , t h e burden of p r o o f i s on t h e 
c l a i m a n t t o e s t a b l i s h by a preponderance of t h e e v i d e n c e t h a t h i s 
i n j u r y a r o s e out of and i n the c o u r s e of h i s employment. R i u t t a 
v. Mayflower Farms, I n c . , 19 Or App 278, 280 ( 1 9 7 4 ) . We c o n c l u d e 
t h a t c l a i m a n t h a s f a i l e d t o meet h i s burden of p r o o f . Not o n l y 
does t h e s c a n t m e d i c a l e v i d e n c e f a i l t o s u p p o r t h i s c l a i m , but t h e 
R e f e r e e found t h a t c l a i m a n t ' s own t e s t i m o n y , r e g a r d i n g t h e 
c i r c u m s t a n c e s o f h i s i n j u r y and subsequent m e d i c a l c a r e , was n o t 
c r e d i b l e . We a c c e p t t h e R e f e r e e ' s c r e d i b i l i t y f i n d i n g . Thus, t h e 
w e i g h t of t h e e v i d e n c e does not e s t a b l i s h t h a t c l a i m a n t ' s low back 
c o n d i t i o n i s compensable. 

The i s s u e o f i n t e r i m compensation r a i s e s t h e r e l a t e d i s s u e o f 
S A I F ' s a b i l i t y t o a s s e r t t h e d e f e n s e of c l a i m a n t ' s u n t i m e l y f i l i n g 
o f h i s c l a i m . 

B e c a u s e we c o n c u r w i t h t h e R e f e r e e ' s f i n d i n g t h a t c l a i m a n t ' s 
t e s t i m o n y i s not c r e d i b l e , t h e o n l y r e l i a b l e e v i d e n c e we have 
r e g a r d i n g t h e d a t e t h e employer had n o t i c e o r knowledge of t h e 
c l a i m i s t h e d a t e t h e Form 801 was f i l e d , J u l y 3, 1981. The Form 
801 s t a t e s t h a t t h e i n j u r y o c c u r r e d March 8, 1981; t h u s , a s t h e 
R e f e r e e found, c l a i m a n t f a i l e d t o g i v e n o t i c e o f the c l a i m w i t h i n 
30 d ays a f t e r t h e a c c i d e n t a s r e q u i r e d by ORS 6 5 6 . 2 6 5 ( 1 ) . 
However, a s t h e R e f e r e e c o r r e c t l y s t a t e d , t h e i n s u r e r must e i t h e r 
a c c e p t o r deny t h e c l a i m o r b e g i n p a y i n g c o m p e n s a t i o n no l a t e r 
t h a n t h e 14th day a f t e r t h e employer h a s n o t i c e o r knowledge o f 
t h e c l a i m . ORS 6 5 6 . 2 6 2 ( 4 ) ; J o n e s v. Emanuel H o s p i t a l , 280 Or 147 
( 1 9 7 7 ) . The i n s u r e r d i d not deny the c l a i m u n t i l August 28, 1981, 
a f t e r h a v i n g r e c e i v e d n o t i c e on J u l y 3, 1981, nor d i d i t b e g i n 
p a y i n g i n t e r i m c o m p e n s a t i o n w i t h i n 14 d ays a f t e r s u c h n o t i c e . 
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S A I F ' s j u s t i f i c a t i o n i s t h a t s i n c e c l a i m a n t was u n t i m e l y i n f i l i n g 
h i s c l a i m , i t was not r e q u i r e d t o pay i n t e r i m c o mpensation 
a c c o r d i n g t o the h o l d i n g of Logan v. B o i s e C a s c a d e Corp., 5 Or App 
636 ( 1 9 7 1 ) . We have d e c i d e d t h a t t h i s d e f e n s e t o non-payment o f 
i n t e r i m c o m pensation i s w i t h o u t m e r i t . I n e z Van Horn, WCB C ase 
Nos. 80-02851, 80-05095, 35 Van N a t t a 342 ( d e c i d e d t h i s d a t e ) . 
F o r e r e a s o n s a l s o s t a t e d i n Van Horn, we r e d u c e t h e R e f e r e e ' s 
i m p o s i t i o n of the maximum p e n a l t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 13, 1982 i s m o d i f i e d i n p a r t . 
The S A I F C o r p o r a t i o n s h a l l pay t o c l a i m a n t 10% of t h e i n t e r i m 
c o m p e n s a t i o n due f o r t h e p e r i o d J u l y 13, 1981 through August 28, 
1981 a s a p e n a l t y f o r S A I F ' s f a i l u r e t o make t i m e l y i n t e r i m 
c o m p e n s a t i o n payments i n l i e u of t he p e n a l t y imposed by t h e 
R e f e r e e . The remainder of the R e f e r e e ' s o r d e r i s a f f i r m e d . 

C l a i m a n t ' s a t t o r n e y i s awarded $400 a s a r e a s o n a b l e 
a t t o r n e y ' s f e e on Board r e v i e w , p a y a b l e by t h e S A I F C o r p o r a t i o n , 
f o r p r e v a i l i n g on t h e i n t e r i m compensation i s s u e . 

ROSCOE HOWARD, C l a i m a n t WCB 82-01231 & 81-10827 
A l l e n & V i c k , C l a i m a n t ' s A t t o r n e y s March 28, 1983 
Schwabe, W i l l i a m s o n e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 
Reviewed by Board Members B a r n e s and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of t h o s e p o r t i o n s o f 
R e f e r e e J ohnson's o r d e r which: ( 1 ) o r d e r e d t h a t c l a i m a n t ' s c l a i m 
f o r h i s post-May 5, 1981 low back c o n d i t i o n be remanded t o S A I F 
f o r a c c e p t a n c e a s a new o c c u p a t i o n a l d i s e a s e c l a i m r a t h e r t h a n an 
a g g r a v a t i o n of a p r i o r i n d u s t r i a l i n j u r y f o r w h i c h North P a c i f i c 
I n s u r a n c e Company would be r e s p o n s i b l e ; and ( 2 ) a s s e s s e d p e n a l t i e s 
and a t t o r n e y f e e s a g a i n s t S A I F ' s i n s u r e d , t h e Y a m h i l l County 
C o u n c i l on Aging. 

On t h e f i r s t i s s u e , i t i s f a r from c l e a r whether t h e i s s u e i s 
o n l y r e s p o n s i b i l i t y a s between two i n s u r e r s o r whether an i s s u e of 
c o m p e n s a b i l i t y i s a l s o p r e s e n t e d . I t i s a l s o u n c l e a r how c l a i m 
a n t ' s l i m i t e d (about two weeks) work f o r t h e C o u n c i l on Aging c o u l d 
have produced an o c c u p a t i o n a l d i s e a s e . I t i s not even c l e a r what 
c l a i m a n t ' s d i s e a s e i s . Having s a i d a l l t h a t , however, on t h i s 
r e c o r d we a g r e e t h a t c l a i m a n t ' s post-May 5, 1981 back symptoms a r e 
compensable and a r e S A I F ' s r e s p o n s i b i l i t y . 

The p e n a l t y / a t t o r n e y f e e i s s u e i s a b i t more i n v o l v e d . We 
f i n d t h e r e l e v a n t f a c t s t o be a s f o l l o w s . A few d a y s a f t e r May 20, 
1981 c l a i m a n t p r e s e n t e d t o h i s employer a l e t t e r so d a t e d from Dr. 
S t e l l f l u g . T h i s l e t t e r i s s u f f i c i e n t t o c o n s t i t u t e a c l a i m under 
ORS 6 5 6 . 0 0 5 ( 7 ) . The C o u n c i l on Aging i s o p e r a t e d by a s m a l l s t a f f 
o f s a l a r i e d employes a i d e d by numerous v o l u n t e e r s . The s a l a r i e d 
employe who would o r d i n a r i l y h a n d l e workers compensation m a t t e r s 
was on v a c a t i o n and, i n h e r a b s e n c e , c l a i m a n t gave Dr. S t e l l f l u g ' s 
l e t t e r t o a v o l u n t e e r . The v o l u n t e e r d i d not i n i t i a t e p r o c e s s i n g 
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o f a w o r k e r s c o mpensation c l a i m o r f o r w a r d any i n f o r m a t i o n t o S A I F . 
S A I F t h u s d i d not know of any c l a i m u n t i l l a t e November o r e a r l y 
December o f 1981 when c l a i m a n t ' s c o u n s e l f i l e d a n o t h e r c l a i m on 
c l a i m a n t ' s b e h a l f . S A I F i s s u e d i t s d e n i a l on F e b r u a r y 2, 1982. 

A worker i s o n l y r e q u i r e d t o submit a c l a i m t o h i s o r h e r 
employer. ORS 6 5 6 . 2 6 5 ( 1 ) , ( 2 ) and ( 3 ) . An employer h a s a d u t y t o 
f o r w a r d t h e c l a i m t o i t s i n s u r e r . ORS 6 5 6 . 2 6 2 ( 3 ) . The i n s u r e r 
must t h e n p r o c e s s the c l a i m , ORS 6 5 6 . 2 6 2 ( 1 ) , and s p e c i f i c a l l y t h e 
i n s u r e r must a c c e p t o r deny " w i t h i n 60 days a f t e r t h e employer h a s 
n o t i c e o r knowledge of the c l a i m . " ORS 656.262(6) ( e m p h a s i s 
a d d e d ) . I n o t h e r words, any d e l a y on an employer's p a r t i n 
f o r w a r d i n g a c l a i m t o i t s i n s u r e r c u t s i n t o t h e i n s u r e r ' s s t a t u t o r y 
r e s p o n s e t i m e . 

N e v e r t h e l e s s , p e n a l t i e s f o r u n r e a s o n a b l e f a i l u r e t o a c c e p t o r 
deny w i t h i n t h e s t a t u t o r y time l i m i t a r e a s s e s s a b l e a g a i n s t t h e 
i n s u r e r : 

" I f an i n s u r e r or s e l f - i n s u r e d employer . . . 
u n r e a s o n a b l y d e l a y s a c c e p t a n c e or d e n i a l o f 
a c l a i m , the i n s u r e r or s e l f - i n s u r e d 
employer s h a l l be l i a b l e f o r an a d d i t i o n a l 
amount up t o 2 5% of the amounts t h e n due 
p l u s any a t t o r n e y f e e s which may be a s s e s s e d 
under ORS 656.382." ORS 656.262(9) 
( E m p h a s i s added.) 

The i n s u r e r , i n t u r n , may be a b l e t o c h a r g e i t s i n s u r e d employer 
f o r p e n a l t i e s a s s e s s e d f o r a l a t e d e n i a l when the employer h a s not 
c o m p l i e d w i t h i t s d u t y t o forward the c l a i m p r o m p t l y t o t h e 
i n s u r e r : " F a i l u r e t o so r e p o r t s u b j e c t s t h e o f f e n d i n g employer t o 
a c h a r g e f o r r e i m b u r s i n g the i n s u r e r f o r any p e n a l t y t h e i n s u r e r 
i s r e q u i r e d t o pay under [ORS 6 5 6 . 2 6 2 ( 9 ) ] b e c a u s e of s u c h f a i l u r e . " 
ORS 6 5 6 . 2 6 2 ( 3 ) . 

A l t h o u g h ORS 6 5 6 . 2 6 2 ( 3 ) r e f e r s o n l y t o reimbursement f o r "a 
p e n a l t y " a s s e s s e d under ORS 6 5 6 . 2 6 2 ( 9 ) , the l a t t e r s e c t i o n a l s o 
c o n t e m p l a t e s t h e p o s s i b i l i t y of a s s e s s m e n t of a p e n a l t y - t y p e a t t o r 
ney f e e under ORS 6 5 6 . 3 8 2 ( 1 ) . We t h u s assume t h a t an i n s u r e r ' s ORS 
6 5 6 . 2 6 2 ( 3 ) c l a i m f o r reimbursement a g a i n s t an employer would 
i n c l u d e b o t h t h e amount o f a p e n a l t y o r d e r e d p a i d t o t h e c l a i m a n t 
and t h e amount of a p e n a l t y - t y p e a t t o r n e y f e e o r d e r e d p a i d t o t h e 
c l a i m a n t ' s a t t o r n e y . 

I n t h i s c a s e , the R e f e r e e o r d e r e d t h a t a p e n a l t y of 25% of the 
temporary d i s a b i l i t y b e n e f i t s due the c l a i m a n t between May 20, 1981 
and F e b r u a r y 2, 1982 be p a i d t o the c l a i m a n t by the employer and 
t h a t an ORS 6 5 6 . 3 8 2 ( 1 ) p e n a l t y - t y p e a t t o r n e y f e e of $550 be p a i d t o 
c l a i m a n t ' s a t t o r n e y by the employer. I n o r d e r i n g the employer t o 
pay t h e s e a s s e s s m e n t s , t h e R e f e r e e must have been combining ORS 
6 5 6 . 2 6 2 ( 9 ) , which s t a t e s p e n a l t i e s a r e p a y a b l e by t h e i n s u r e r , and 

ORS 6 5 6 . 2 6 2 ( 3 ) , which c o n t e m p l a t e s p o s s i b l e reimbursement o f t h e 
i n s u r e r by an " o f f e n d i n g employer." The R e f e r e e ' s a p p r o a c h i s 
u n d e r s t a n d a b l e under the f a c t s of t h i s c a s e but we n e v e r t h e l e s s 
t h i n k i t i s e r r o n e o u s . 

We c o n c l u d e t h a t , j u s t a s ORS 656.262(9) and 6 5 6 . 3 8 2 ( 1 ) 
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s t a t e , t h e o r d e r s of t h i s agency s h o u l d a s s e s s p e n a l t i e s and 
a s s o c i a t e d a t t o r n e y f e e s o n l y a g a i n s t an i n s u r e r o r s e l f - i n s u r e d 
e mployer. An i n s u r e r may or may not them choose t o seek r e i m b u r s e 
ment from i t s i n s u r e d under ORS 6 5 6 . 2 6 2 ( 3 ) . I f an i n s u r e r s e e k s 
reimbursement and the i n s u r e d employer c o n t e s t s t h a t c l a i m , we 
b e l i e v e t h a t d i s p u t e must be r e s o l v e d i n some o t h e r forum. W h i l e 
we b e l i e v e we l a c k j u r i s d i c t i o n o ver t h i s k i n d of d i s p u t e between 
i n s u r e r and i n s u r e d i n any e v e n t , see D e r r a l D. K e l l e y , 34 Van 
N a t t a 73 ( 1 9 8 2 ) , we note i t was p a r t i c u l a r l y i n a p p r o p r i a t e i n t h i s 
c a s e f o r t h e R e f e r e e t o d e t e r m i n e whether t h e i n s u r e r o r the 
i n s u r e d would be u l t i m a t e l y r e s p o n s i b l e f o r payment of the p e n a l t y 
and ORS 65 6 . 3 8 2 ( 1 ) a t t o r n e y f e e when t h e i n s u r e r and t h e i n s u r e d 
were not r e p r e s e n t e d by s e p a r a t e c o u n s e l . 

T u r n i n g t o t he i s s u e s t h a t we can c o n s i d e r , S A I F a r g u e s t h a t 
t h e r e was no u n r e a s o n a b l e conduct on the p a r t of anybody and t h a t 
t h e p e n a l t y and a t t o r n e y f e e a s s e s s e d by the R e f e r e e s h o u l d be 
e l i m i n a t e d or r e d u c e d . The f a c t s remain t h a t : ( 1 ) c l a i m a n t gave 
h i s employer what we c o n s t r u e t o be a c l a i m on or about May 20, 
1981; and ( 2 ) t h a t c l a i m was not d e n i e d u n t i l F e b r u a r y 2, 1982. 
We a g r e e t h a t i t i s u n d e r s t a n d a b l e t h a t a v o l u n t e e r t e m p o r a r i l y 
r u n n i n g t h e o f f i c e a t a s o c i a l - s e r v i c e o r g a n i z a t i o n might not 
r e c o g n i z e a w o r k e r s compensation c l a i m o r know what t o do w i t h a 
c l a i m . However, t h a t does not e s t a b l i s h t h a t t h e d e l a y i n d e n y i n g 
c l a i m a n t ' s c l a i m was o t h e r than u n r e a s o n a b l e . Under t h e s t a n d a r d s 
d i s c u s s e d i n Z e l d a M. B a h l e r , 33 Van N a t t a 478 ( 1 9 8 1 ) , r e v ' d on 
o t h e r grounds, 60 Or App 90 ( 1 9 8 2 ) , t h e R e f e r e e c o r r e c t l y imposed 
t h e maximum p o s s i b l e p e n a l t y f o r a d e l a y of t h i s d u r a t i o n . 

We b e l i e v e , however, t h a t an ORS 656.382(1) a t t o r n e y f e e o f 
$550 was e x c e s s i v e under t h e c i r c u m s t a n c e s of t h i s c a s e . C o n s i d e r 
i n g t h a t t h e most t e l l i n g e v i d e n c e on the c o m p e n s a b i l i t y / r e s p o n s i -
b i l i t y i s s u e was g e n e r a t e d by North P a c i f i c I n s u r a n c e Company 
r a t h e r t h a n by c l a i m a n t ' s c o u n s e l , t h a t c l a i m a n t ' s c o u n s e l was 
awarded $1,250 f o r p r e v a i l i n g on S A I F ' s d e n i a l , t h a t i t a p p e a r s 
t h a t l i t t l e a d d i t i o n a l l e g a l s e r v i c e was n e c e s s i t a t e d by t h e 
d e l a y e d d e n i a l and c o n s i d e r i n g t h e u n d e r s t a n d a b l e e x p l a n a t i o n f o r 
t h e ( a l b e i t u n r e a s o n a b l e ) d e l a y e d d e n i a l , we c o n c l u d e t h a t an ORS 
65 6 . 3 8 2 ( 1 ) a t t o r n e y f e e of $200 would be more a p p r o p r i a t e and more 
i n l i n e w i t h o t h e r s i m i l a r c a s e s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 31, 1982 i s m o d i f i e d i n p a r t . 
The p e n a l t y of 25% o f compensation f o r temporary d i s a b i l i t y s h a l l 
be p a i d by t he S A I F C o r p o r a t i o n . An ORS 656.382(1) a t t o r n e y f e e 
o f $200 s h a l l a l s o be p a i d by t h e S A I F C o r p o r a t i o n i n l i e u o f t h e 
ORS 6 5 6 . 3 8 2 ( 1 ) a t t o r n e y f e e o r d e r e d by t he R e f e r e e . The remainder 
o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s 
awarded $50 f o r s e r v i c e s r e n d e r e d on Board r e v i e w i n c o n n e c t i o n 
w i t h t h e c o m p e n s a b i l i t y / r e s p o n s i b i l i t y i s s u e , p a y a b l e by t h e S A I F 
C o r p o r a t i o n . 
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JOSEPH R. KLINSKY, C l a i m a n t WCB 81-02964 
H i l l & S c h u l t z , C l a i m a n t ' s A t t o r n e y s March 28, 1983 
K e i t h S k e l t o n , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
Reviewed by t he Board en banc. 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e H o w e l l ' s o r d e r w h i c h 
u p h e l d t h e i n s u r e r ' s d e n i a l of h i s a g g r a v a t i o n c l a i m . C l a i m a n t 
c o n t e n d s t h a t he h a s e s t a b l i s h e d a w o r s e n i n g of h i s September 1976 
i n j u r y and t h a t he i s now pe r m a n e n t l y and t o t a l l y d i s a b l e d . 

We a f f i r m and adopt t h e R e f e r e e ' s o r d e r w i t h t h e f o l l o w i n g 
a d d i t i o n a l comments. 

C l a i m a n t s u s t a i n e d a w o r k - r e l a t e d back i n j u r y i n 1976. The 
c l a i m was c l o s e d by D e t e r m i n a t i o n Order on June 26, 1978 w h i c h 
awarded 20% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . On r e c o n 
s i d e r a t i o n t h e award was i n c r e a s e d t o 30%. A t h i r d D e t e r m i n a t i o n 
Order i s s u e d on November 13, 1978 but d i d not award any a d d i t i o n a l 
permanent p a r t i a l d i s a b i l i t y . C l a i m a n t r e q u e s t e d a h e a r i n g . The 
h e a r i n g convened on September 14, 1979 b e f o r e R e f e r e e S e i f e r t and 
c l a i m a n t was awarded an a d d i t i o n a l 20% u n s c h e d u l e d permanent 
p a r t i a l d i s a b i l i t y f o r a t o t a l award of 50%. The R e f e r e e ' s o r d e r 
was a f f i r m e d by t h e Board on A p r i l 8, 1980 and t h e Board's o r d e r 
was a f f i r m e d by t h e Co u r t of A p p e a l s w i t h o u t o p i n i o n . 48 Or App 
519 ( 1 9 8 0 ) . On March 18, 1981 c l a i m a n t f i l e d a c l a i m f o r a g g r a v a 
t i o n which i s the s u b j e c t of the c u r r e n t c a s e . 

The R e f e r e e noted t h a t t h e f i r s t q u e s t i o n b e f o r e him was 
d e t e r m i n i n g what t h e l a s t award or arrangement o f compensation was, 
i n o r d e r t o a l l o w him t o d e t e r m i n e t h e a p p r o p r i a t e time p e r i o d from 
which t h e c l a i m a n t must e s t a b l i s h a w o r s e n i n g of h i s c o n d i t i o n . 
ORS 6 5 6 . 2 7 3 ( 1 ) . The R e f e r e e had s e v e r a l p o s s i b i l i t i e s from w h i c h 
t o choose, i n c l u d i n g t h e d a t e of t h e h e a r i n g b e f o r e R e f e r e e 
S e i f e r t , t h e d a t e of the Board's o r d e r a f f i r m i n g R e f e r e e S e i f e r t 
and t h e d a t e of t h e C o u r t ' s d e c i s i o n a f f i r m i n g t h e Board. R e f e r e e 
Howell s e l e c t e d t h e d a t e o f t h e p r i o r h e a r i n g b e f o r e R e f e r e e 
S e i f e r t and c o n c l u d e d t h a t c l a i m a n t must e s t a b l i s h a w o r s e n i n g o f 
h i s c o n d i t i o n subsequent t o September 14, 1979. 

When t h e most r e c e n t award of compensation i s e i t h e r by 
D e t e r m i n a t i o n Order o r s t i p u l a t e d o r d e r , i t i s o b v i o u s t h a t s u c h 
o r d e r s c o n s t i t u t e t h e " l a s t award o r arrangement" w i t h i n t h e 
meaning o f ORS 656.273. When, however, a p r e v i o u s l y l i t i g a t e d 
e x t e n t - o f - d i s a b i l i t y c a s e h a s gone through a l l l e v e l s o f h e a r i n g , 
r e v i e w and a p p e a l , t h e q u e s t i o n of what c o n s t i t u t e s t h e " l a s t 
award o r arrangement" h a s been answered a v a r i e t y o f ways. 

We t h i n k t h e b e s t answer i s t h a t used by R e f e r e e H o w e l l i n 
t h i s c a s e . I t i s i l l o g i c a l t o measure w o r s e n i n g from any p r i o r 
p o i n t o t h e r t h a n t h e d a t e o f a p r i o r e x t e n t h e a r i n g b e c a u s e : ( 1 ) 
Board and j u d i c i a l r e v i e w of a c l a i m a n t ' s e x t e n t of d i s a b i l i t y i s 
ba s e d on t h e r e c o r d made a t the h e a r i n g , s u b j e c t t o t h e v e r y r a r e 
e x c e p t i o n s c o n t a i n e d i n OAR 436-83-720(1) and 6 5 6 . 2 9 8 ( 6 ) ; and ( 2 ) 
Board and j u d i c i a l d e c i s i o n s about e x t e n t o f d i s a b i l i t y a r e d e c i 
s i o n s about d i s a b i l i t y a s of the time o f t h e h e a r i n g , e.g., Gary 
A. F r e i e r , 34 Van N a t t a 543 ( 1 9 8 2 ) . 
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P r i o r i n t e r p r e t a t i o n s of the s t a t u t o r y p h r a s e , " l a s t award o r 
arrangement," a r e g e n e r a l l y c o n s i s t e n t w i t h our p r e s e n t i n t e r p r e t a 
t i o n t h a t l o o k s t o t h e d a t e o f a p r i o r h e a r i n g . I n S y l v i a C r i t e s , 
7 Van N a t t a 100 ( 1 9 7 1 ) , we s t a t e d : 

"The h e a r i n g on which the l a s t c l o s u r e was 
b a s e d was h e l d June 11, 1969. I t would 
appear t h a t any c l a i m of a g g r a v a t i o n would 
r e s t upon developments f o l l o w i n g t h e l a s t 
o p p o r t u n i t y of t h e c l a i m a n t t o be h e a r d 
w i t h r e s p e c t t o h e r c o n d i t i o n on the former 
c l o s u r e w h i c h would be t h e June 11, 1969 
d a t e . " 7 Van N a t t a a t 100. 

A s i m i l a r s i t u a t i o n was p r e s e n t e d i n McKinney v. G.L. P i n e , I n c . , 
16 Or App 619 ( 1 9 7 4 ) . I n t h a t c a s e the c l a i m a n t was awarded 
p a r t i a l d i s a b i l i t y a t a h e a r i n g h e l d on September 16, 1971. The 
R e f e r e e ' s o r d e r was a f f i r m e d by the Board from which no a p p e a l was 
t a k e n . The c l a i m a n t s u b s e q u e n t l y f i l e d a c l a i m f o r a g g r a v a t i o n . 
The c l a i m was o r d e r e d a c c e p t e d a t a h e a r i n g and t h e R e f e r e e ' s o r d e r 
was i n t u r n a f f i r m e d by t h e Board. On a p p e a l , the c o u r t s t a t e d : 

"The i n i t i a l h e a r i n g i n t h i s c a s e was h e l d 
on September 16, 1971, a t which time t h e 
p a r t i e s l i t i g a t e d t h e i s s u e of the e x t e n t of 
c l a i m a n t ' s t h e n - e x i s t i n g d i s a b i l i t y . . . . 

I n o r d e r t o support an a g g r a v a t i o n c l a i m , 
the p h y s i c i a n ' s o p i n i o n would have had t o 
i n d i c a t e t h a t t h e r e was a r e a s o n a b l e b a s i s 
f o r b e l i e v i n g t h a t c l a i m a n t ' s c o n d i t i o n had 
worsened s i n c e September 16, 1971." 16 Or 
App a t 622. 

O ther d e c i s i o n s appear t o be i n c o n s i s t e n t w i t h C r i t e s and 
McKinney. See Bowser v. Evans P r o d u c t s Co., 17 Or App 542 (1974) 
( s e e m i n g l y i n d i c a t i n g t h a t the d a t e of a D e t e r m i n a t i o n Order was 
t h e p e r t i n e n t d a t e d e s p i t e a subsequent R e f e r e e ' s o r d e r and Board 
o r d e r ) ; J o y c e McCammon, 22 Van N a t t a 28 (1977) ( s t a t i n g , p e r p l e x -
i n g l y , t h a t an a g g r a v a t i o n can o c c u r p r i o r t o a f i n a l o r d e r from 
t h e Board o r t h e c o u r t , but t h a t a c l a i m f o r a g g r a v a t i o n c a n n o t be 
f i l e d u n t i l a f t e r i s s u a n c e of a f i n a l o r d e r ) . See a l s o Johnson v. 
S A I F , 54 Or App 179 ( 1 9 8 1 ) ; Robert H i l l , 24 Van N a t t a 39 ( 1 9 7 8 ) . 

I n view of t h e s e d i s p a r a t e r e s u l t s , we f e e l j u s t i f i e d i n 
s e l e c t i n g what we b e l i e v e t o be the b e t t e r p o l i c y a p p r o a c h t o t h i s 
problem. We b e l i e v e t h a t the b e t t e r approach i s r e p r e s e n t e d by the 
d e c i s i o n of the Board i n C r i t e s and t h e d e c i s i o n of t h e C o u r t of 
A p p e a l s i n McKinney. Any o t h e r approach c o u l d c u t o f f a c l a i m a n t ' s 
a g g r a v a t i o n r i g h t s d u r i n g the o f t e n - p r o t r a c t e d p e r i o d between the 
h e a r i n g ( t h e c l a i m a n t ' s l a s t o p p o r t u n i t y t o p r e s e n t e v i d e n c e on h i s 
c u r r e n t c o n d i t i o n ) and t h e f i n a l o r d e r of the Board or t h e a p p e l 
l a t e c o u r t s . 

Our s e l e c t i o n of the h e a r i n g as the d a t e o f the l a s t award o r 
arrangement of compensation from which a c l a i m a n t s e e k i n g r e o p e n i n g 
must e s t a b l i s h a w o r s e n i n g i s i n need of a d d i t i o n a l r e f i n e m e n t . 
ORS 6 5 6 . 2 8 9 ( 3 ) a l l o w s a R e f e r e e 30 days i n w h i c h t o i s s u e an o r d e r 
f o l l o w i n g t he c o n c l u s i o n of the h e a r i n g . I t i s c o n c e i v a b l e t h a t a 
worker c o u l d worsen subsequent t o h i s l a s t o p p o r t u n i t y t o p r e s e n t 
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e v i d e n c e a t t h e h e a r i n g , but p r i o r t o t h e R e f e r e e ' s i s s u a n c e of an 
o r d e r . We b e l i e v e t h a t a s between t h e d a t e of t h e R e f e r e e ' s o r d e r 
and d a t e o f f i n a l o p p o r t u n i t y t o p r e s e n t e v i d e n c e , t h e l a t t e r i s 
the a p p r o p r i a t e d a t e from which a wo r s e n i n g must be e s t a b l i s h e d . 
N o r m a l l y t h i s w i l l be a d i s t i n c t i o n w i t h l i t t l e meaning; a s a p r a c 
t i c a l m a t t e r an a g g r a v a t i o n r a r e l y o c c u r s d u r i n g t h i s b r i e f p e r i o d . 
See, e.g., Dinnecenzo v. S A I F , 18 Or App 63 ( 1 9 7 4 ) . N e v e r t h e l e s s , 
i n t h o s e few c a s e s i n which s u c h an e v e n t does o c c u r , t h e a p p r o p r i 
a t e p e r i o d f o r t h e p u r p o s e s of worsening w i l l be from t h e d a t e o f 
th e f i n a l o p p o r t u n i t y t o p r e s e n t e v i d e n c e a t t h e h e a r i n g . 

Another s i t u a t i o n i s r e p r e s e n t e d i n L e w i s T w i s t , 34 Van N a t t a 
290 ( 1 9 8 2 ) . I n t h a t c a s e the c l a i m a n t e n t e r e d i n t o a s t i p u l a t e d 
o r d e r on March 30, 1979. S u b s e q u e n t l y c l a i m a n t f i l e d an a g g r a v a 
t i o n c l a i m w h i c h was d e n i e d . The d e n i a l was up h e l d a t h e a r i n g on 
March 11, 1980, and t h e R e f e r e e ' s d e c i s i o n was a f f i r m e d by t h e 
Board and t h e Co u r t of A p p e a l s . A second a g g r a v a t i o n c l a i m was 
f i l e d by t h e c l a i m a n t on March 12, 1980. We c o n c l u d e d t h a t we 
would l o o k t o t h e March, 1979 s t i p u l a t i o n a s t h e l a s t award or 
arrangement o f compensation from which c l a i m a n t must e s t a b l i s h a 
w o r s e n i n g . I n o t h e r words, t h e Board h e l d t h a t a d e n i e d a g g r a v a 
t i o n c l a i m does not c o n s t i t u t e an award or arrangement of compen
s a t i o n and t h e r e f o r e the a p p r o p r i a t e p e r i o d from w h i c h t o measure 
a w o r s e n i n g i s t he l a s t award o r arrangement p r i o r t h e r e t o . 

To summarize, i n d e t e r m i n i n g whether t h e r e h a s been a worsen
i n g o f a w o r k e r ' s c o n d i t i o n s i n c e the l a s t award o r arrangement of 
compensation so a s t o w a r r a n t a re o p e n i n g p u r s u a n t t o ORS 656.273, 
t h e c l a i m a n t must e s t a b l i s h a w o r s e n i n g i n h i s c o n d i t i o n s i n c e t h e 
l a s t award o f co m p e n s a t i o n . When t h e r e h a s been no h e a r i n g , t h e 
l a s t award o f com p e n s a t i o n c a n be a D e t e r m i n a t i o n Order o r a 
s t i p u l a t e d o r d e r . When t h e r e h a s been a h e a r i n g on e x t e n t of d i s 
a b i l i t y , t h e d a t e of t h e l a s t award or arrangement of com p e n s a t i o n 
i s t h e d a t e of t h e f i n a l o p p o r t u n i t y t o p r e s e n t e v i d e n c e a t t h e 
h e a r i n g , n o t w i t h s t a n d i n g subsequent a p p e a l s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 12, 1981 i s a f f i r m e d . 

CURTIS P. MANN, C l a i m a n t WCB 81-09447 
Emmons, K y l e e t a l . , C l a i m a n t ' s A t t o r n e y s March 28, 1983 
Mosca t o & M e y e r s , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members F e r r i s and L e w i s . 

The employer h a s r e q u e s t e d r e v i e w of t h a t p o r t i o n o f R e f e r e e 
Gemmell's o r d e r which i n c r e a s e d t h e permanent d i s a b i l i t y award f o r 
c l a i m a n t ' s upper and mid-back i n j u r y . C l a i m a n t was awarded 5% 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y by a D e t e r m i n a t i o n O r d e r . 
Employer c o n t e n d s t h a t t h e a d d i t i o n a l 20% u n s c h e d u l e d award 
g r a n t e d by t h e R e f e r e e was e x c e s s i v e and t h a t t h e 5% g r a n t e d by 
th e D e t e r m i n a t i o n Order s h o u l d be r e i n s t a t e d . 

C l a i m a n t i n j u r e d h i s back when he f e l l w h i l e p u l l i n g v e n e e r a t 
th e e m p l o y e r ' s m i l l on September 11, 1980. H i s i n j u r y was 
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d i a g n o s e d a s c e r v i c a l and d o r s a l s t r a i n . T h e r e were no p o s i t i v e 
o r t h o p e d i c o r n e u r o l o g i c a l f i n d i n g s . C l a i m a n t was t r e a t e d by Dr. 
S t e phen Ray, a c h i r o p r a c t o r . Dr. Ray d e t e r m i n e d t h a t c l a i m a n t 
would not be a b l e t o r e t u r n t o h i s o l d j o b a s a v e n e e r p u l l e r , 
t h a t he s h o u l d a v o i d p r o l o n g e d p u s h i n g o r p u l l i n g movements w i t h 
h i s arms and t h a t c l a i m a n t s h o u l d not l i f t a n y t h i n g o v e r 50 
pounds. At t h e employer's r e q u e s t , c l a i m a n t was examined by Dr. 
Thomas Martens, an o r t h o p e d i c surgeon. Dr. Martens a l s o c o n c l u d e d 
t h a t c l a i m a n t s h o u l d not do any l i f t i n g o v er 50 pounds and s h o u l d 
a v o i d r e p e t i t i v e p u s h i n g , p u l l i n g o r t w i s t i n g . 

C l a i m a n t was 23 y e a r s o l d a t the time of t h e h e a r i n g and has a 
h i g h s c h o o l e d u c a t i o n . I n a d d i t i o n t o working i n the e mployer's 
m i l l , he h a s worked a s a s h i p y a r d l a b o r e r , a m a c h i n i s t a n d . t i r e 
c h a n g e r . 

When c l a i m a n t i s e v a l u a t e d i n l i g h t of t he g u i d e l i n e s i n OAR 
436-65-600 e t s e q . , i t i s c l e a r t h a t he h a s s u f f e r e d permanent d i s 
a b i l i t y i n e x c e s s of the 5% awarded by the D e t e r m i n a t i o n Order; 
however, i t i s a l s o a p p a r e n t t h a t t h e a d d i t i o n a l awarded g r a n t e d 
by t h e R e f e r e e i s somewhat e x c e s s i v e . C l a i m a n t i s a young man 
w i t h a h i g h s c h o o l e d u c a t i o n . While he i s f o r e c l o s e d from doing 
h e a v y l a b o r , c l a i m a n t i s s t i l l a b l e t o p e r f o r m a wide spectrum o f 
j o b s . We, t h e r e f o r e , f i n d t h a t c l a i m a n t ' s upper and mid-back 
i n j u r y h a s r e s u l t e d i n a 15% u n s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 28, 1982 i s m o d i f i e d . C l a i m a n t 
i s awarded 15% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r h i s 
upper and mid-back i n j u r y , i n l i e u o f a l l p r i o r awards. C l a i m a n t ' s 
a t t o r n e y ' s f e e s h o u l d be a d j u s t e d a c c o r d i n g l y . 

The remainder of the R e f e r e e ' s o r d e r i s a f f i r m e d . 

ROBERT F. MEIER, C l a i m a n t WCB 81-07375 
K a r o l W y a t t K e r s c h , C l a i m a n t ' s A t t o r n e y March 28, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
Reviewed by Board Members F e r r i s and B a r n e s . 

C l a i m a n t r e q u e s t s r e v i e w and t h e SAIF C o r p o r a t i o n c r o s s -
r e q u e s t s r e v i e w of R e f e r e e F o s t e r ' s o r d e r which s e t a s i d e S A I F ' s 
d e n i a l of m e d i c a l t r e a t m e n t f o r c l a i m a n t ' s low back c o n d i t i o n and 
which awarded c l a i m a n t 10% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y 
f o r h i s low back c o n d i t i o n . The i s s u e s a r e : ( 1 ) t o what e x t e n t 
c l a i m a n t ' s low back c o n d i t i o n i s c a u s a l l y r e l a t e d t o h i s i n d u s t r i a l 
i n j u r y o f A p r i l 21, 1981; and ( 2 ) the e x t e n t of h i s permanent 
d i s a b i l i t y . 

C l a i m a n t i s a 56 y e a r o l d man who has o p e r a t e d h i s own 
p l a s t e r i n g b u s i n e s s most of h i s a d u l t l i f e . He h a s an e x t e n s i v e 
h i s t o r y of both o n - t h e - j o b and o f f - t h e - j o b i n j u r i e s . None of h i s 
p r e v i o u s o n - t h e - j o b i n j u r i e s r e s u l t e d i n an award of permanent d i s 
a b i l i t y . On A p r i l 21, 1981 c l a i m a n t was i n j u r e d o n - t h e - j o b when he 
a t t e m p t e d t o l i f t a one hundred pound s a c k of cement. The m e d i c a l 
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e x p e r t s a r e unanimous i n s t a t i n g t h a t c l a i m a n t h a s a l o n g s t a n d i n g 
p r e e x i s t i n g d e g e n e r a t i v e a r t h r i t i s of h i s s p i n e . The d i s p u t e i s 
whether c l a i m a n t ' s A p r i l 1981 compensable i n j u r y c a u s e d any perma
nent w o r s e n i n g of t h a t d e g e n e r a t i v e a r t h r i t i s i n c l a i m a n t ' s low 
back. D r s . Abrams and Berman o p i n e t h a t c l a i m a n t ' s d e g e n e r a t i v e 
a r t h r i t i s was p e r m a n e n t l y worsened by h i s o n - t h e - j o b i n j u r y . On 
t h e o t h e r hand, D r s . B o l i n and Shaw op i n e t h a t c l a i m a n t ' s d e g e n e r a 
t i v e a r t h r i t i s was not p e r m a n e n t l y worsened by the o n - t h e - j o b 
i n j u r y . 

The R e f e r e e c o n c l u d e d t h a t t h e o n - t h e - j o b i n j u r y d i d c a u s e a 
permanent w o r s e n i n g of the u n d e r l y i n g c o n d i t i o n . He b a s e d h i s c o n 
c l u s i o n i n p a r t on the t e s t i m o n y of c l a i m a n t and h i s son t h a t t h e 
c l a i m a n t c o u l d do much h e a v i e r work j u s t b e f o r e t h e i n j u r y t h a n he 
c o u l d even s i x months l a t e r . The R e f e r e e a l s o r e l i e d on Dr. 
B o l i n ' s t e s t i m o n y t h a t i f the i n j u r y was a h y p e r e x t e n s i o n t y p e 
i n j u r y r a t h e r t h a n a h y p e r f l e x i o n type i n j u r y , he would c o n c l u d e 
t h e r e had been a permanent w o r s e n i n g . The R e f e r e e found t h a t t h e 
i n j u r y i n v o l v e d h y p e r e x t e n s i o n . 

The R e f e r e e ' s f i n d i n g about the mechanics of the i n j u r y was 
based on what he o b v i o u s l y b e l i e v e d was c r e d i b l e t e s t i m o n y by the 
c l a i m a n t . We have no r e a s o n t o q u e s t i o n t h a t c r e d i b i l i t y f i n d i n g . 
A c c o r d i n g l y , we c o n c l u d e t h a t the weight of the m e d i c a l e v i d e n c e 
i s t h a t t h e o n - t h e - j o b i n j u r y c a u s e d a permanent w o r s e n i n g of t h e 
u n d e r l y i n g c o n d i t i o n . C l a i m a n t i s t h u s e n t i t l e d t o an award f o r 
permanent d i s a b i l i t y . 

C l a i m a n t a r g u e s t h a t he i s e n t i t l e d t o a low back d i s a b i l i t y 
award g r e a t e r than the 10% awarded by the R e f e r e e . We a g r e e , but 
not f o r t h e r e a s o n s advanced by the c l a i m a n t . 

C l a i m a n t a r g u e s t h a t we must t a k e i n t o a c c o u n t h i s p r e e x i s t i n g 
d i s a b i l i t i e s i n r a t i n g t h e e x t e n t of h i s d i s a b i l i t y . He a r g u e s 
t h a t t h e s e must be t a k e n i n t o a c c o u n t b e c a u s e he h a s s u f f e r e d a 
number of compensable i n j u r i e s over the y e a r s . However, a c c o r d i n g 
t o t he r e c o r d , none of t h e s e i n j u r i e s h a s r e s u l t e d i n an award of 
permanent d i s a b i l i t y . We, t h e r e f o r e , i n f e r t h a t i n each i n s t a n c e 
he became m e d i c a l l y s t a t i o n a r y w i t h o u t permanent r e s i d u a l s . 

However, t a k i n g i n t o a c c o u n t the r e l e v a n t s o c i a l and 
v o c a t i o n a l f a c t o r s i n c l u d i n g c l a i m a n t ' s age and the s p e c i a l i z e d 
n a t u r e of h i s p r e v i o u s o c c u p a t i o n , we f i n d him e n t i t l e d t o an 
award of 64° f o r 20% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r 
i n j u r y t o h i s low back. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 14, 1982 i s m o d i f i e d i n p a r t . 
C l a i m a n t i s awarded 64° f o r 20% u n s c h e d u l e d permanent p a r t i a l low 
back d i s a b i l i t y . T h i s award i s i n l i e u of a l l p r i o r awards. 
C l a i m a n t ' s a t t o r n e y i s a l l o w e d 25% of the i n c r e a s e d c o m p e n s a t i o n 
g r a n t e d by t h i s o r d e r as and f o r a r e a s o n a b l e a t t o r n e y ' s f e e . The 
remainder of the R e f e r e e ' s o r d e r i s a f f i r m e d . 
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LUZIA SNODGRASS, C l a i m a n t WCB 81-08979 
P o z z i , W i l s o n e t a l . , C l a i m a n t ' s A t t o r n e y s March 28, 1983 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 
Reviewed by Board Members F e r r i s and B a r n e s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Seymour's o r d e r w h i c h 
a f f i r m e d the D e t e r m i n a t i o n Order c l o s i n g c l a i m a n t ' s c l a i m w i t h no 
award of permanent d i s a b i l i t y . The i s s u e i s e x t e n t of permanent 
d i s a b i l i t y . 

I n t h e c o u r s e of h e r employment w i t h t h e employer, 
Weyerhaeuser Company, c l a i m a n t s t r u c k h e r back when she r a i s e d up 
w h i l e d o i n g c l e a n u p work under a p i e c e of m i l l m a c h i n e r y . X - r a y s 
t a k e n i n t h e c o u r s e o f t r e a t i n g t h e i n j u r y r e v e a l e d t h a t c l a i m a n t 
had s e v e r e s c o l i o s i s b e c a u s e of a c o n g e n i t a l l y s h o r t l e g . C l a i m a n t 
p r e v i o u s l y was aware t h a t she had a s h o r t l e g but had not been 
aware o f the s c o l i o s i s . Both b e f o r e and a f t e r t h e i n j u r y , c l a i m a n t 
e n j o y e d an a c t i v e l i f e s t y l e w hich i n c l u d e d p l a y i n g v o l l e y b a l l i n 
h i g h s c h o o l and p a r t i c i p a t i n g i n t r a c k , l e a g u e s o f t b a l l , r u n n i n g 
t h r e e or f o u r t i m e s p e r week, swimming and, up u n t i l f i v e months 
o r s o p r i o r t o the h e a r i n g , l i f t i n g w e i g h t s . C l a i m a n t r e t u r n e d t o 
work w i t h t h i s employer and p u r s u a n t t o i t s b i d d i n g s y s t e m was 
a s s i g n e d t o work t h e g r e e n c h a i n p u l l i n g r e l a t i v e l y l a r g e p i e c e s 
o f lumber. Because of t h e r i s k of r e i n j u r i n g h e r back, c l a i m a n t 
a v o i d s l i f t i n g w e i g h t s i n e x c e s s of 70 pounds but o t h e r w i s e c a r r i e s 
out h e r j o b d u t i e s w i t h o u t i n t e r f e r e n c e from h e r i n j u r y . 

C o n s i d e r i n g t h i s v e r y minimal p h y s i c a l impairment t o g e t h e r 
w i t h c l a i m a n t ' s o t h e r s o c i a l / v o c a t i o n a l f a c t o r s ( s h e i s now age 
23, h a s completed h i g h s c h o o l and some c o l l e g e c o u r s e s , and h a s 
r e t u r n e d t o r e l a t i v e l y s t r e n u o u s w o r k ) , under t h e d i s a b i l i t y e v a l u 
a t i o n g u i d e l i n e s (OAR 436-65-600 e t s e q . ) , t h e R e f e r e e c o n c l u d e d 
t h a t c l a i m a n t i s e n t i t l e d t o no permanent d i s a b i l i t y . T h i s i s 
b e c a u s e t h e combining and a r i t h m e t i c r e q u i r e d by OAR 4 3 6 - 6 5 - 6 0 1 ( 3 ) 
y i e l d s an amount l e s s t h a n 2.5%, and under t h e r u l e , t h e c a l c u l a t e d 
amount i s rounded o f f t o the n e a r e s t 5 p e r c e n t , which under t h e 
R e f e r e e ' s c a l c u l a t i o n s would be z e r o . 

C l a i m a n t ' s c o n t e n t i o n i s t h a t she h a s g r e a t e r impairment t h a n 
t h e R e f e r e e found ba s e d on the m e d i c a l e v i d e n c e which i n d i c a t e s 
t h a t b e c a u s e of t h e i n t e r a c t i o n between h e r i n j u r y and t h e 
s c o l i o s i s c l a i m a n t i s l i k e l y t o r e i n j u r e h e r s e l f and s u s t a i n more 
permanent d i s a b i l i t y i f she c o n t i n u e s t o work i n s t r e n u o u s employ
ment. T h i s phenomenon h a s been d e s c r i b e d by c l a i m a n t ' s p h y s i c i a n s 
a s f o l l o w s : 

" I do not f e e l t h e s p i n a l s c o l i o s i s i t s e l f 
i s d i s a b l i n g . Many workpersons w i t h t h i s 
t y p e of c u r v a t u r e p e r f o r m p h y s i c a l l a b o r 
most o f t h e i r l i v e s w i t h o u t i n j u r y . Once 
i n j u r e d however, t h e s e p e o p l e , due t o t h e 
u n e q u a l d i s t r i b u t i o n o f t h e i r m e c h a n i c a l 
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p r e s e n t i n h e r s p i n e . I f h e r p h y s i c a l 
c o n d i t i o n improves t o t h e p o i n t where sh e 
c a n r e t u r n t o work, she must d e c i d e a t t h a t 
time whether o r not she w i s h e s t o c o n t i n u e 
w i t h t h i s t y p e of employment." 

A l s o : 

"Ms. S n o d g r a s s s h o u l d not be employed i n a 
j o b r e q u i r i n g more tha n l i g h t d u t y work. 
I f she does engage i n more t h a n l i g h t d u t y 
i n h e r p r e s e n t c o n d i t i o n she w i l l 
e v e n t u a l l y s u f f e r permanent d i s a b i l i t y . . . . 
B e i n g young, she c o u l d p o s s i b l y work a few 
y e a r s i n h e r p r e s e n t o c c u p a t i o n but due t o 
h e r p r e d i s p o s e d weakness and i n j u r y o f 
3/18/81 i t i s o n l y a m a t t e r o f time u n t i l 
s e r i o u s s p i n a l i n j u r y w i l l o c c u r . " 

The q u e s t i o n i s whether the p o t e n t i a l f o r r e i n j u r y i n d i c a t e s t h a t 
c l a i m a n t h a s g r e a t e r permanent impairment and hence d i s a b i l i t y t h a n 
t h a t r e f l e c t e d s o l e l y by p r e s e n t l i f t i n g l i m i t a t i o n s . We b e l i e v e 
t h a t t h e answer i s no. The f a c t i s t h a t c l a i m a n t h a s r e t u r n e d t o 
more s t r e n u o u s duty t h a n t h a t which she had a t t h e time o f h e r 
i n j u r y . I f and when a compensable e v e n t o c c u r s w h i c h l e a d s t o a 
r e e v a l u a t i o n of c l a i m a n t ' s c o n d i t i o n , t h e e x t e n t o f permanent 
d i s a b i l i t y w i l l be d e t e r m i n e d a t t h a t time and c l a i m a n t w i l l be 
compensated a c c o r d i n g l y . C l a i m a n t s h o u l d be e v a l u a t e d and compen
s a t e d b a s e d upon h e r p r e s e n t , d e m onstrated impairment. 

C l a i m a n t h a s not c h a l l e n g e d t h e R e f e r e e ' s a c t i o n i n a p p l y i n g 
t h e a d m i n i s t r a t i v e r u l e t o round o f f c l a i m a n t ' s d i s a b i l i t y r a t i n g 
t o t h e n e a r e s t f i v e p e r c e n t a g e t o d e p r i v e h e r of t h e s m a l l amount 
o f permanent d i s a b i l i t y t o which she would o t h e r w i s e be e n t i t l e d . 
The R e f e r e e d i d not i n d i c a t e what v a l u e he a s s i g n e d a s an i m p a i r 
ment r a t i n g . Our c a l c u l a t i o n s y i e l d a f i g u r e which, when rounded 
o f f t o t he n e a r e s t f i v e p e r c e n t , r e s u l t i n a f i v e p e r c e n t d i s a b i l 
i t y d e t e r m i n a t i o n . I n l i g h t of t he s p a r s e e v i d e n c e o f impairment 
and d i s a b i l i t y i n t h i s c a s e , and comparing t h i s c a s e t o o t h e r s , a 
5% permanent d i s a b i l i t y i s p e r h a p s a l i t t l e h i g h , but t h a t seems 
t o be t h e r e s u l t r e q u i r e d by t h e a d m i n s t r a t i v e r u l e s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 9, 1982 i s m o d i f i e d . The 
D e t e r m i n a t i o n Order d a t e d June 17, 1982 i s m o d i f i e d t o award c l a i m 
a n t 5% u n s c h e d u l e d permanent d i s a b i l i t y a r i s i n g from c l a i m a n t ' s 
back i n j u r y . C l a i m a n t ' s a t t o r n e y i s a l l o w e d 25% o f t h e i n c r e a s e d 
c o m p e n s a t i o n g r a n t e d by t h i s o r d e r a s and f o r a r e a s o n a b l e 
a t t o r n e y ' s f e e . 



RICK A. VANDERSCHUERE, C l a i m a n t WCB 8 1 - 0 4 8 6 2 , 8 1 - 0 0 6 6 0 & 
R o l l e t a l . , C l a i m a n t ' s A t t o r n e y s 81-00661 
Schwabe e t a l . , D e f e n s e A t t o r n e y s March 28, 1983 
M i l l e r , Nash e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
McDonald e t a l . , D e f e n s e A t t o r n e y s 
Reviewed by Board Members L e w i s and F e r r i s . 

E B I Companies/ a s i n s u r e r f o r S c o t t Machinery ( S c o t t ) , 
r e q u e s t s r e v i e w of R e f e r e e Mulder's o r d e r which s e t a s i d e i t s June 
11, 1981 d e n i a l of r e s p o n s i b i l i t y f o r c l a i m a n t ' s back c o n d i t i o n and 
o r d e r e d i t t o r e i m b u r s e the S A I F C o r p o r a t i o n , i n s u r e r f o r C o a s t 
Hardwood, f o r e x p e n d i t u r e s made p u r s u a n t t o t h e June 29, 1981 o r d e r 
d e s i g n a t i n g S A I F a s p a y i n g agent under ORS 656.307. The i s s u e f o r 
r e v i e w i s r e s p o n s i b i l i t y . 

The p e r t i n e n t f a c t s a r e a s f o l l o w s . C l a i m a n t was employed by 
S c o t t M achinery i n J a n u a r y of 1980. I n F e b r u a r y o r March 1980, 
w h i l e l i f t i n g a s t e e l tongue on a p i e c e of farm equipment, c l a i m a n t 
e x p e r i e n c e d back p a i n ( t h e r e a r e c e r t a i n d i s c r e p a n c i e s i n c l a i m 
a n t ' s v e r s i o n of t h i s i n c i d e n t ) . The r e c o r d r e v e a l s t h a t c l a i m a n t 
t e r m i n a t e d h i s employment a t S c o t t on a p p r o x i m a t e l y March 2, 1980. 
He d i d not t e r m i n a t e h i s employment due t o the i n j u r y , b u t d i d so 
i n o r d e r t o move t o T i l l a m o o k . A p p a r e n t l y c l a i m a n t f i l e d no c l a i m 
w i t h S c o t t ( a l t h o u g h he contends he informed h i s s u p e r v i s o r o f t h e 
i n c i d e n t ) , and he d i d not seek m e d i c a l s e r v i c e s u n t i l A p r i l 9, 
1980, when he was examined by Dr. C o l e , an o s t e o p a t h , c o m p l a i n i n g 
of back p a i n . Dr. C o l e d i a g n o s e d a r i g h t r o t a t i o n of t h e t e n t h 
t h r o a c i c v e r t e b r a . 

I n J u l y o f 1980 c l a i m a n t began working f o r C o a s t Hardwood. On 
J u l y 21, 1980, w h i l e moving a b a r r e l , he f e l t a "pop" i n h i s back 
f o l l o w e d by p a i n . The p a i n was i n the same g e n e r a l a r e a a s t h a t 
w h i c h o c c u r r e d f o l l o w i n g t h e l i f t i n g i n c i d e n t a t S c o t t . The c l a i m 
was a c c e p t e d by S A I F . Dr. C o l e d i a g n o s e d l e f t r o t a t i o n o f the 
t e n t h t h o r a c i c v e r t e b r a w i t h t e n d e r n e s s and m uscle spasm. C l a i m a n t 
t e s t i f i e d t h a t the p a i n f o l l o w i n g t h i s i n c i d e n t was not n e a r l y a s 
s e v e r e a s i t was f o l l o w i n g t h e i n c i d e n t a t S c o t t . 

C l a i m a n t was e i t h e r l a i d o f f or t e r m i n a t e d from C o a s t 
Hardwood i n August o f 1980 due t o a r e d u c t i o n i n t h e work f o r c e . 
Almost i m m e d i a t e l y t h e r e a f t e r , he was a b l e t o s e c u r e employment a s 
a d r y e r g r a d e r a t L o u i s i a n a P a c i f i c , a s e l f - i n s u r e d employer. On 
September 5, 1980, c l a i m a n t a g a i n e x p e r i e n c e d back p a i n w h i l e 
l e a n i n g over a p i e c e of m a c h i n e r y . Dr. C o l e r e p o r t e d on October 
22, 1980 t h a t c l a i m a n t ' s September 1980 back i n j u r y was i d e n t i c a l 
t o and r e l a t e d t o t h e J u l y 1980 i n j u r y , and t h a t t h e J u l y and 
September 1980 i n j u r i e s were e x a c e r b a t i o n s of t h e p r i o r e x i s t i n g 
c o n d i t i o n . 

A c l a i m was f i l e d w i t h L o u i s i a n a P a c i f i c , and d e n i e d on 
September 22, 1980. The S A I F c l a i m , however, was s t i l l i n a c c e p t e d 
s t a t u s and c l a i m a n t was r e f e r r e d by S A I F t o t h e O r t h o p a e d i c C o n s u l 
t a n t s f o r an e x a m i n a t i o n . I n t h e i r r e p o r t o f November 25, 1980, 
t h e C o n s u l t a n t s d i a g n o s e d c h r o n i c t h o r a c i c s t r a i n by h i s t o r y and 
found t h a t the c l a i m a n t was not m e d i c a l l y s t a t i o n a r y . On December 
22, 1980, Dr. C o l e r e p o r t e d t h a t c l a i m a n t ' s J u l y and September 1980 
i n c i d e n t s r e p r e s e n t e d e x a c e r b a t i o n s of the o r i g i n a l i n j u r y 
s u s t a i n e d a t S c o t t . On J a n u a r y 9, 1981, f o l l o w i n g r e c e i p t of t h a t 
r e p o r t , S A I F r e s c i n d e d i t s p r e v i o u s a c c e p t a n c e of t h e c l a i m . 
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C l a i m a n t t h e r e a f t e r f i l e d a Form 801 w i t h S c o t t M a c h i n e r y . 
The employer i n d i c a t e d on t h e 801 form t h a t t h i s was t h e f i r s t 
n o t i c e t h a t he had r e c e i v e d c o n c e r n i n g any such i n j u r y . The c l a i m 
was n e v e r t h e l e s s a c c e p t e d by E B I on F e b r u a r y 2, 1981. T h i s a c c e p 
t a n c e was r e s c i n d e d , however, on June 11, 1981. 

On June 18, 1981 a h e a r i n g convened b e f o r e R e f e r e e W i l l i a m s . 
I t was a g r e e d by a l l p a r t i e s t o r e q u e s t t h e Workers' Compensation 
Department t o i s s u e an o r d e r d e s i g n a t i n g a p a y i n g a g e n t p u r s u a n t 
t o ORS 656.307. T h i s o r d e r i s s u e d on June 29, 1981 d e s i g n a t i n g 
S A I F a s p a y i n g a g e n t p ending r e s o l u t i o n of t h e m a t t e r a t a h e a r i n g . 

The h e a r i n g on t h e r e s p o n s i b i l i t y q u e s t i o n was h e l d on 
December 17, 1981. At t h a t h e a r i n g ( a l t h o u g h t h e r e c o r d l e a v e s 
ample room f o r a c o n t r a r y c o n c l u s i o n ) , t h e R e f e r e e found t h e 
c l a i m a n t t o be a c r e d i b l e w i t n e s s . He c o n c l u d e d t h a t t h e m e d i c a l 
e v i d e n c e on t h e i s s u e of c a u s a t i o n was unambiguous and t h a t 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s c u r r e n t back c o n d i t i o n r e s t e d w i t h 
t h e f i r s t employer, S c o t t Machinery. 

A l t h o u g h we do not n e c e s s a r i l y a g r e e t h a t t h e m e d i c a l e v i d e n c e 
i s unambiguous, we do a g r e e w i t h the R e f e r e e t h a t what e v i d e n c e 
t h e r e i s , p o i n t s t o S c o t t a s b e i n g t h e r e s p o n s i b l e employer. I n 
h i s r e p o r t o f October 22, 1980, Dr. C o l e s t a t e s t h a t t h e t e n d e r n e s s 
and spasm f o r w h i c h he t r e a t e d c l a i m a n t i n A p r i l o f 1980 was c a u s e d 
by a m a l a l i g n m e n t o f t he a r t i c u l a r s u r f a c e s o f t h e t h o r a c i c v e r t e 
b r a e , a c o n d i t i o n w h i c h p e r s i s t e d and p r e d i s p o s e d t h e c l a i m a n t t o 
f u r t h e r i n j u r y i n J u l y and September of 1980. Dr. C o l e was deposed 
on September 3, 1981. Although h i s t e s t i m o n y on d e p o s i t i o n i s 
h a r d l y a model o f c l a r i t y , i t a p p e a r s t h a t Dr. C o l e was b a s i c a l l y 
o f t h e o p i n i o n t h a t t h e J u l y and September i n c i d e n t s o n l y r e p r e 
s e n t e d a g g r a v a t i o n s of c l a i m a n t ' s back c o n d i t i o n p r o d u c i n g o n l y 
p a i n , and t h a t t h e s e i n c i d e n t s d i d not worsen h i s u n d e r l y i n g c o n d i 
t i o n w h i c h was c a u s e d by t h e F e b r u a r y 1980 i n c i d e n t a t S c o t t : 

"Well, t o go back a g a i n then, i t i s yo u r 
o p i n i o n t h a t t h e r e was p r o b a b l y a m i l d 
m a l a l i g n m e n t of a l l o r many of t h e t h o r a c i c 
v e r t e b r a e i n t h e t h o r a c i c s p i n e i n F e b r u a r y 
o f 1980, c o r r e c t ? 

" I t h i n k t h a t i s c o r r e c t . 

"And t h a t m a l a l i g n m e n t was r e s p o n s i b l e f o r 
h i s l a t e r p roblems? 

" I t h i n k t h a t i s c o r r e c t . 

"And t h a t m a l a l i g n m e n t was not made worse 
by any subsequent employment? I n o t h e r 
words, h i s back was not worse a t any t i m e , 
made worse a t any ti m e ? 

" I would not s a y i t was made worse, I would 
s a y t h a t some of h i s j o b s made h i s back 
p a i n r e c u r . " 
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* * * 

" I would s a y h i s r o t a t i o n s and muscle 
spasms i n v o l v i n g t h e t h o r a c i c s p i n e were 
made symptomatic by h i s l a t e r a c t i v i t i e s . " 

C l a i m a n t t e s t i f i e d t h a t s i n c e t h e i n j u r y a t S c o t t , he had c o n t i n u a l 
back p a i n and s t i f f n e s s , and t h a t he f e l t t h a t t h e i n j u r y a t S c o t t 
was t h e w o r s t of t h e t h r e e i n j u r i e s . C l a i m a n t ' s t e s t i m o n y w i t h 
r e g a r d t o t y p e of p a i n , l o c a t i o n , e t c . , i s s u f f i c i e n t l y i n c o n s i s 
t e n t and u n r e l i a b l e s u c h t h a t we f e e l more s e c u r e i n g i v i n g l i t t l e 
w e ight t o h i s t e s t i m o n y and r e l y i n g on Dr. C o l e ' s o p i n i o n s . 

T h i s i s a c a s e r e q u i r i n g a p p l i c a t i o n o f t h e l a s t i n j u r i o u s 
e x p o s u r e r u l e (now p r o p e r l y r e f e r r e d t o a s the " l a s t i n j u r y r u l e " , 
s e e B o i s e - C a s c a d e Corp. v. S t a r b u c k , 61 Or App 631 ( 1 9 8 3 ) . I n 
W i l l s v. B o i s e - C a s c a d e Corp., t h e i s s u e was r e s p o n s i b i l i t y between 

two e m p l o y e r s f o r a c l a i m a n t ' s r i g h t w r i s t i n j u r y . The c o u r t , i n 
a p p l y i n g t h e l a s t i n j u r y r u l e , found t h a t t h e m e d i c a l e v i d e n c e 
i n d i c a t e d t h a t t h e second i n c i d e n t a g g r a v a t e d t h e c l a i m a n t ' s 
symptoms, but d i d not worsen h i s u n d e r l y i n g c o n d i t i o n . S i n c e t h e 
second i n c i d e n t d i d not c o n t r i b u t e t o t h e c l a i m a n t ' s u n d e r l y i n g 
c o n d i t i o n , but o n l y r e s u l t e d i n an i n c r e a s e i n p a i n , t h e 
a g g r a v a t i o n employer was found r e s p o n s i b l e . 61 Or App 
a t 640. 

S i m i l a r l y i n t h e c u r r e n t c a s e , Dr. C o l e i s o f t h e o p i n i o n t h a t 
t h e J u l y and September 1980 i n c i d e n t s d i d not i n any way c o n t r i b u t e 
t o a w o r s e n i n g of c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n . The most t h a t 
t h e s e i n c i d e n t s d i d was c a u s e a symptomatic w o r s e n i n g i n t h e form 
of i n c r e a s e d p a i n and made no c o n t r i b u t i o n t o t h e e x i s t i n g r o t a 
t i o n a l problem which was c a u s e d by t h e i n j u r y a t S c o t t . Dr. C o l e 
c o u l d not s a y t h a t t h e i n c i d e n t s a t e i t h e r C o a s t Hardwood o r 
L o u s i a n i a P a c i f i c c o n t r i b u t e d even s l i g h t l y t o c l a i m a n t ' s c o n d i 
t i o n . T h e r e f o r e , W i l l s r e q u i r e s r e s p o n s i b i l i t y t o be a s s i g n e d t o 
S c o t t M a c h inery. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 15, 1982 i s a f f i r m e d . 
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INEZ VAN HORN, C l a i m a n t WCB 80-02851 & 80 - 0 5 0 9 5 
Roger Rook, C l a i m a n t ' s A t t o r n e y March 28, 1983 
Wolf, G r i f f i t h e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
W i l l i a m B e e r s , D e f e n s e A t t o r n e y 
Reviewed by t h e Board en banc. 

c l a i m a n t r e q u e s t s r e v i e w of R e f e r e e L e a h y ' s o r d e r w h i c h 
approved t h e d e n i a l s of c l a i m a n t ' s a g g r a v a t i o n and new i n j u r y 
c l a i m s and found t h a t c l a i m a n t was not e n t i t l e d t o temporary t o t a l 
d i s a b i l i t y c o m p e n s a t i o n . C l a i m a n t a s s e r t s t h a t : ( 1 ) She h a s 
e i t h e r s u f f e r e d an a g g r a v a t i o n of a 1978 i n j u r y t o h e r back, o r 
s u f f e r e d a new i n j u r y t o h e r back on December 1, 1979; ( 2 ) she had 
good c a u s e f o r f a i l i n g t o n o t i f y h e r employer of the a l l e g e d 
i n j u r y w i t h i n 30 days as r e q u i r e d by ORS 6 5 6 . 2 6 5 ( 1 ) ; and ( 3 ) she 
i s e n t i t l e d t o i n t e r i m compensation f o r the p e r i o d from December 
1, 1979 t o A p r i l 11, 1980 a s w e l l a s p e n a l t i e s and a t t o r n e y ' s f e e s 
f o r t h e f a i l u r e t o t i m e l y pay compensation. 

With r e s p e c t t o t h e a g g r a v a t i o n c l a i m , t h e new i n j u r y c l a i m 
and t h e q u e s t i o n of whether t h e r e was good c a u s e f o r g i v i n g l a t e 
n o t i c e of t h e a l l e g e d i n j u r y , we a f f i r m and adopt t h e R e f e r e e ' s 
f i n d i n g s and c o n c l u s i o n s . 

The q u e s t i o n whether c l a i m a n t i s e n t i t l e d t o i n t e r i m com
p e n s a t i o n n e c e s s i t a t e s d i s c u s s i o n . C l a i m a n t a s s e r t s t h a t ORS 
6 5 6 . 2 6 2 ( 4 ) r e q u i r e s the employer t o b e g i n p a y i n g i n t e r i m compen
s a t i o n w i t h i n 14 d a ys a f t e r t h e employer h a s n o t i c e of an i n j u r y , 
even i f such n o t i c e was not r e c e i v e d w i t h i n 30 days a s r e q u i r e d by 
ORS 6 5 6 . 2 6 5 ( 1 ) . 

The r e q u i r e m e n t t o pay i n t e r i m compensation i n t h ^ s s i t u a t i o n 
p l a c e s t h e i n s u r e r i n a "C a t c h 22" s i t u a t i o n . ORS 6 5 6 . 2 6 5 ( 4 ) 
s t a t e s t h a t a c l a i m a n t ' s f a i l u r e t o g i v e t i m e l y n o t i c e o f an 
i n j u r y b a r s any c l a i m f o r t h a t i n j u r y . However, ORS 6 5 6 . 2 6 5 ( 4 ) ( b ) 
p r o v i d e s an e x c e p t i o n t o t h i s b a r when " [ t ] h e i n s u r e r o r s e l f -
i n s u r e d employer h a s begun payments a s r e q u i r e d under ORS 656.001 

t o 656.794," whi c h would i n c l u d e i n t e r i m c o m pensation p a i d p e n d i n g 
a c c e p t a n c e o r d e n i a l . Thus, a c l a i m a n t may be b a r r e d from p u r s u 
i n g an u n t i m e l y c l a i m u n l e s s t h e i n s u r e r b e g i n s making payments on 
t h e c l a i m . But, i f i n s u r e r s a r e r e q u i r e d t o make i n t e r i m compen
s a t i o n payments, t h e y w i l l l o s e t h e i r r i g h t t o a s s e r t t h e d e f e n s e 
of l a c k o f t i m e l y n o t i c e . T h i s p u t s t h e i n s u r e r s i n t h e p o s i t i o n 
o f h a v i n g t o deny a c l a i m w i t h o u t adequate time t o make a 
r e a s o n a b l e d e t e r m i n a t i o n o f c o m p e n s a b i l i t y o r f a c e l o s i n g t h e 
r i g h t t o a s s e r t t h e u n t i m e l y n o t i c e d e f e n s e . We do not b e l i e v e 
t h a t t h e l e g i s l a t u r e i n t e n d e d t h i s r e s u l t . 

The c o u r t s have not d i r e c t l y a d d r e s s e d t h i s s t a t u t o r y 
c o n f l i c t but have e n f o r c e d t h e ORS 6 5 6 . 2 6 5 ( 4 ) ( b ) w a i v e r o f t h e 
u n t i m e l y n o t i c e d e f e n s e . I n Logan v. B o i s e C a s c a d e Corp., 5 Or 
App 636 ( 1 9 7 1 ) , t h e c o u r t r e f e r r e d t o t h e i n s u r e r a s h a v i n g 
" v o l u n t a r i l y " made i n t e r i m compensation payments and t h e r e f o r e 
b e i n g p r e v e n t e d from d e n y i n g the c l a i m oh u n t i m e l y n o t i c e 
grounds. The c o u r t d i d not comment i n Logan on t h e r e q u i r e m e n t o f 
ORS 6 5 6 . 2 6 2 ( 4 ) t o b e g i n p a y i n g i n t e r i m c o m pensation w i t h i n 14 d a y s 
of r e c e i v i n g n o t i c e of t h e i n j u r y . 
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A p a r a p h r a s i n g of t h e h o l d i n g i n t he Logan c a s e , found i n t h e 
1975 Oregon S t a t e Bar Handbook on Workmen's Compensation, was 
quoted w i t h a p p r o v a l by the Supreme Court i n F r a s u r e v. A g r i p a c , 
290 Or 99 ( 1 9 8 0 ) . The Supreme C o u r t ' s d i c t a i n F r a s u r e a p p e a r s t o 
r e a f f i r m t h a t t h e payment of i n t e r i m compensation would r e s u l t i n 
a w a i v e r by the i n s u r e r of the r i g h t t o a s s e r t u n t i m e l y n o t i c e of 
a c l a i m . The F r a s u r e c a s e , however, a c t u a l l y d e a l t w i t h t h e 
payment o f temporary t o t a l d i s a b i l i t y c ompensation f o l l o w i n g an 
a c c e p t a n c e of a c l a i m . I t d i d not d i r e c t l y a d d r e s s t h e d u t y t o 
pay i n t e r i m c o m pensation f o l l o w i n g a l a t e n o t i c e of i n j u r y p r i o r 
t o a c c e p t a n c e o r d e n i a l of the c l a i m . The r e f e r e n c e i n t h e Logan 
c a s e t o t h e payment of i n t e r i m compensation a s b e i n g " v o l u n t a r y " 
was o m i t t e d w i t h o u t comment from the p a r a p h r a s e d quote s e t out i n 
F r a s u r e . Whether t h i s o m i s s i o n was d e l i b e r a t e i s u n c e r t a i n . 

T h e r e a r e two ways t o c o n s t r u e t h e s e c o n f l i c t i n g s t a t u t e s , 
e a c h w i t h s u p p o r t i n g p o l i c y c o n s i d e r a t i o n s , t h a t w i l l y i e l d work
a b l e p r o c e d u r e s . The f i r s t would be t o h o l d t h a t t h e r e i s no duty 
t o pay i n t e r i m c o m pensation i f a worker f a i l s t o f i l e n o t i c e of an 
i n j u r y w i t h i n t h e s t a t u t o r y l i m i t . The second c o n s t r u c t i o n would 
h o l d t h a t t h e i n s u r e r does have a duty t o pay i n t e r i m c o m p e n s a t i o n 
upon r e c e i p t of n o t i c e o f an i n j u r y , even i f t h e n o t i c e i s un
t i m e l y , b u t the i n s u r e r does not waive i t s r i g h t t o c h a l l e n g e t h e 
c l a i m on t i m e l i n e s s grounds by making such payments, so l o n g a s 
t h e y deny the c l a i m w i t h i n t h e 60-day l i m i t . 

T h e r e a r e s e v e r a l f a c t o r s which weigh i n f a v o r of t h e f i r s t 
i n t e r p r e t a t i o n . At t h e time t h a t t h e Logan d e c i s i o n was i s s u e d , 
t h e same s t a t u t o r y p r o v i s i o n r e q u i r i n g t h e payment o f i n t e r i m 
c o m p e n s a t i o n was i n e f f e c t . Thus, t h e r e f e r e n c e t o " v o l u n t a r y " 
payment i n the Logan o p i n i o n c o u l d be s e e n a s i m p l i e d l y h o l d i n g 
t h a t t h e i n s u r e r had no duty t o pay i n t e r i m compensation t o c l a i m 
a n t s who gave u n t i m e l y n o t i c e o f i n j u r y . F u r t h e r , t h e o p i n i o n i n 
Logan u n q u e s t i o n a b l y s t a t e s t h a t such payments would i n v o k e the 
w a i v e r p r o v i s i o n . I f t h e c o u r t b e l i e v e d t h a t t h e r e was a d u t y t o 
pay i n t e r i m compensation, i t seems u n l i k e l y t h a t t h e y would en
f o r c e t h e w a i v e r p r o v i s i o n w i t h o u t even d i s c u s s i n g how t h e d u t y t o 
pay i n t e r i m compensation meshed w i t h t h e t i m e l i n e s s d e f e n s e . 
L a s t l y , i n t e r i m c o m p e n s a t i o n i s d e s i g n e d t o p r o v i d e immediate 
f i n a n c i a l s u p p o r t f o r i n j u r e d w o r k e r s . One o f the g o a l s o f t h e 
payments i s t o p r e v e n t t h e worker from s u f f e r i n g h a r d s h i p a s a 
r e s u l t of t he d e l a y i n v o l v e d i n p r o c e s s i n g a c l a i m . When the 
worker f a i l s t o f i l e a c l a i m i n a t i m e l y manner, t h e d e l a y i s not 
o c c a s i o n e d by t he i n s u r e r , and t h e w o r k e r ' s d e l a y i n g i v i n g n o t i c e 
of t h e i n j u r y , i t c o u l d be argued, i n d i c a t e s t h a t t h e r e may be no 
immediate need o r l e s s immediate need f o r compensation. 

On t h e o t h e r hand, a c o n v i n c i n g argument c a n a l s o be made f o r 
t h e second s t a t u t o r y i n t e r p r e t a t i o n . At t he time o f t h e Logan 
d e c i s i o n , t h e d u t i e s of i n s u r e r s w i t h r e s p e c t t o t h e payment of 
i n t e r i m c o m pensation had not y e t been c l e a r l y d e l i n e a t e d by t h e 
c o u r t s . Thus, i t i s p o s s i b l e t h a t i n d e c i d i n g t h e Logan c a s e , t h e 
C o u r t o f A p p e a l s d i d not f o c u s on whether t h e i n s u r e r had a duty 
t o pay i n t e r i m compensation t o a c l a i m a n t who had not f i l e d a 
t i m e l y n o t i c e of i n j u r y . 

S i x y e a r s a f t e r t h e Court of A p p e a l s d e c i s i o n i n Logan, t h e 
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Supreme C o u r t , i n J o n e s v. Emanuel H o s p i t a l , 280 Or 147 ( 1 9 7 7 ) , 
s p e c i f i e d when i n s u r e r s have a d u t y t o pay i n t e r i m c o m p e n s a t i o n . 
The c o u r t h e l d t h a t t h e f a c t t h a t a c l a i m was u l t i m a t e l y found t o 
be noncompensable d i d not r e l i e v e t h e i n s u r e r o f t h e d u t y t o 
a c c e p t , deny o r b e g i n making i n t e r i m compensation payments on a 
c l a i m w i t h i n 14 d a ys a f t e r r e c e i v i n g n o t i c e o f the i n j u r y . The 
c o u r t r e a s o n e d t h a t i f i n s u r e r s were a l l o w e d t o f o r e g o making 
i n t e r i m c o m p e n s a t i o n payments, t h e y would be a l l o w i n g them t o 
"gamble on t h e u l t i m a t e outcome of t h e c a s e and a t t h e same t i m e 
d e l a y t h a t outcome" a t t h e w o r k e r ' s expense. ORS 6 5 6 . 2 6 2 ( 4 ) 
s t a t e s t h a t t h e r e i s a d u t y t o b e g i n making payments w i t h i n 14 
days o f t h e d a t e t h e employer h a s " n o t i c e o r knowledge o f t h e 
c l a i m . " T h e r e i s c e r t a i n l y n o t h i n g on t h e f a c e o f t h i s s t a t u t e t o 
i n d i c a t e t h a t i n s u r e r s a r e not bound t o pay i n t e r i m c o m p e n s a t i o n 
on l a t e c l a i m s and, t h u s , i t i s d i f f i c u l t t o j u s t i f y t r e a t i n g l a t e 
c l a i m s d i f f e r e n t l y t h a n t h o s e t i m e l y f i l e d . To do so would g i v e 
t h e i n s u r e r p r e c i s e l y t h e prejudgment power t h a t t h e Supreme C o u r t 
r e j e c t e d i n J o n e s . 

I n s u r e r s a r e r e q u i r e d o n l y t o pay i n t e r i m c o m p e n s a t i o n from 
the d a t e of n o t i c e , not from the d a t e of the i n j u r y . Stone v. 
S A I F , 57 Or App 808, 812 ( 1 9 8 2 ) . Thus, t h e h a r d s h i p from a l a t e 
n o t i c e o f i n j u r y r e s t s more h e a v i l y on t h e worker t h a n t h e i n 
s u r e r . I n a d d i t i o n t o not r e c e i v i n g c o m pensation f o r t h e p e r i o d 
b e f o r e n o t i c e was g i v e n , the c l a i m a n t ' s c a s e i s o f t e n p r e j u d i c e d 
by s u c h a d e l a y . S i n c e t h e c l a i m a n t h a s t h e burden of p r o o f , t h e 
l o n g e r t h e d e l a y i n r e p o r t i n g an i n j u r y , t h e more d i f f i c u l t i t 
becomes f o r the worker t o p r o v e t h a t t h e i n j u r y o c c u r r e d . Thus, 
t h e r e q u i r e m e n t t o pay i n t e r i m compensation t o a worker who h a s 
f i l e d l a t e n o t i c e of i n j u r y would not p l a c e an undue h a r d s h i p on 
t h e i n s u r e r . 

I n F r a s u r e , t h e Supreme Court a g a i n r e l i e d upon t h e s t r o n g 
p o l i c y f a v o r i n g prompt p r o c e s s i n g o f c l a i m s by i n s u r e r s . I n t h e 
p r e s e n t c a s e i t a p p e a r s t h a t t h i s p o l i c y would be b e s t s e r v e d by 
r e q u i r i n g t h e i n s u r e r s t o pay i n t e r i m compensation even i f n o t i c e 
of t h e i n j u r y i s not r e c e i v e d i n a t i m e l y manner. T h i s would o n l y 
be f a i r t o t h e i n s u r e r s , however, i f t h e y a r e p e r m i t t e d t o a s s e r t 
t h e d e f e n s e of u n t i m e l y n o t i c e i n s p i t e of such payments. To 
a r b i t r a r i l y r e q u i r e an i n s u r e r t o w a i v e t h e l a c k o f n o t i c e d e f e n s e 
would o b v i o u s l y d e f e a t the purpose f o r h a v i n g a b a r t o l a t e 
c l a i m s . We b e l i e v e t h i s s t a t u t o r y c o n f l i c t c a n be i n t e r p r e t e d t o 
a v o i d t h e a b s u r d r e s u l t t h a t would come from implementing t h e 
l i t e r a l language o f ORS 6 5 6 . 2 6 5 ( 4 ) ( b ) . 

W h i l e t h e r e i s no p e r f e c t s o l u t i o n t o t h i s dilemma, we f i n d 
t h e most r e a s o n a b l e s t a t u t o r y c o n s t r u c t i o n t o be t h a t ORS 
6 5 6 . 2 6 2 ( 4 ) imposes a d u t y on i n s u r e r s t o pay i n t e r i m c o m p e n s a t i o n 
even i f t h e i n s u r e r h a s not r e c e i v e d t i m e l y n o t i c e of t h e i n j u r y , 
a s r e q u i r e d by ORS 656.265. However, s u c h payments w i l l not 
p r e v e n t t h e i n s u r e r from a s s e r t i n g t h e l a t e n o t i c e a s a b a r t o t h e 
c l a i m under ORS 6 5 6 . 2 6 5 ( 4 ) so long a s t h e c l a i m i s d e n i e d w i t h i n 
60 d a y s o f r e c e i v i n g n o t i c e of t h e c l a i m . Due t o t h e s t a t e o f 
c o n f u s i o n on t h i s i s s u e we do not b e l i e v e t h e i n s u r e r s h o u l d pay 
t h e maximum p e n a l t y f o r i t s f a i l u r e t o pay i n t e r i m c o m p e n s a t i o n i n 
t h e p r e s e n t c a s e . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 26, 1982 i s r e v e r s e d i n p a r t . 
T h a t p o r t i o n of t h e R e f e r e e ' s o r d e r which found t h a t c l a i m a n t was 
not e n t i t l e d t o i n t e r i m temporary t o t a l d i s a b i l i t y c o m p ensation i s 
r e v e r s e d . Z u r i c h I n s u r a n c e Company i s o r d e r e d t o pay i n t e r i m 
t e mporary t o t a l d i s a b i l i t y compensation t o c l a i m a n t f o r t h e p e r i o d 
from March 21, 1980 t o A p r i l 11, 1980 and t o pay c l a i m a n t an 
amount e q u a l t o 10% o f t h i s compensation a s a p e n a l t y . The 
rema i n d e r o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 

C l a i m a n t ' s a t t o r n e y i s a l l o w e d 25% of t h e a d d i t i o n a l 
c o m p e n s a t i o n awarded c l a i m a n t by t h i s o r d e r , p a y a b l e out o f and 
not i n a d d i t i o n t o c l a i m a n t ' s award, a s a r e a s o n a b l e a t t o r n e y ' s 
f e e . C l a i m a n t ' s a t t o r n e y i s awarded $100 a s an a d d i t i o n a l f e e 
p u r s u a n t t o ORS 6 5 6 . 3 8 2 ( 1 ) , p a y a b l e by Z u r i c h I n s u r a n c e Company. 
Board Member B a r n e s , D i s s e n t i n g : 

I f we were w r i t i n g on the p r o v e r b i a l l y c l e a n s l a t e , I might 
j o i n t h e m a j o r i t y ' s a n a l y s i s i n t h i s c a s e . But t h e s l a t e i s not 
c l e a n . The e x a c t same i s s u e p r e s e n t e d t o us i n t h i s c a s e was 
p r e s e n t e d t o t h e Co u r t o f A p p e a l s i n Logan v. B o i s e C a s c a d e Corp., 
5 Or App 636 ( 1 9 7 1 ) , and r e s o l v e d by t h e c o u r t i n t h a t c a s e i n 
e x a c t l y t h e o p p o s i t e way a s t h e m a j o r i t y ' s c o n c l u s i o n i n t h i s 
c a s e . I b e l i e v e our dut y a t t h i s l e v e l i s t o f o l l o w Logan and 
l e a v e t o t h e Co u r t o f A p p e a l s t h e q u e s t i o n of whether Logan 
r e m a i n s good law i n l i g h t of the o t h e r a p p e l l a t e c o u r t d e c i s i o n s 
d i s c u s s e d by t h e m a j o r i t y . 

RANDY KING, C l a i m a n t Own Motion 82-0134M 
A l l e n & V i c k , C l a i m a n t ' s A t t o r n e y s March 2 8 , 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y Own Motion O r d e r 
C l a i m a n t r e q u e s t e d t h e Board t o e x e r c i s e i t s a u t h o r i t y 

p u r s u a n t t o ORS 656.278 and o r d e r r e o p e n i n g of h i s J u l y 31, 1975 
i n j u r y c l a i m . The Board i n i t i a l l y d e f e r r e d a c t i o n i n view of a 
pend i n g h e a r i n g r e q u e s t c o n c e r n i n g c l a i m a n t ' s r i g h t t o r e c e i v e 
m e d i c a l t r e a t m e n t p u r s u a n t t o ORS 656.245. T h e r e a f t e r , by o r d e r 
o f J u l y 27, 1982, t h e Board r e f e r r e d c l a i m a n t ' s r e q u e s t f o r own 
motion r e l i e f t o a R e f e r e e t o be c o n s o l i d a t e d f o r h e a r i n g w i t h t h e 
r e l a t e d m e d i c a l s e r v i c e s q u e s t i o n and f o r a recommendation. The 
R e f e r e e i s s u e d h i s o r d e r i n WCB Case No. 82-03625, and bo t h p a r t i e s 
r e q u e s t e d Board r e v i e w of h i s o r d e r . We have r e v i e w e d t h e 
R e f e r e e ' s o r d e r and, p u r s u a n t t o ORS 656.295, i s s u e d an Order on 
Review i n WCB Case No. 82-03625 t h i s same day. 

The R e f e r e e recommended t h a t t h e Board not e x e r c i s e i t s 
a u t h o r i t y t o o r d e r r e o p e n i n g of c l a i m a n t ' s 1975 i n j u r y c l a i m , r e a 
s o n i n g t h a t , a l t h o u g h c l a i m a n t ' s c o n d i t i o n has worsened s i n c e h i s 
l a s t award o r arrangement o f compensation, t h e r e was no m e d i c a l 
e v i d e n c e i n d i c a t i n g t h a t c l a i m a n t , a s a r e s u l t of h i s c u r r e n t 
c o n d i t i o n , i s p r e c l u d e d from engaging i n r e g u l a r and g a i n f u l 
employment. 
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C l a i m a n t ' s c l a i m was l a s t c l o s e d by D e t e r m i n a t i o n Order d a t e d 
A p r i l 3, 1979 a w a r d i n g him temporary t o t a l d i s a b i l i t y f o r t h e 
p e r i o d May 5, 1976 through March 16, 1979, and 10% u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y . H i s c o n d i t i o n was found t o have 
been s t a t i o n a r y a s of September 20, 1976 a f t e r which d a t e c l a i m a n t 
c o n t i n u e d t o r e c e i v e temporary d i s a b i l i t y b e n e f i t s by v i r t u e of 
h i s p a r t i c i p a t i o n i n an a u t h o r i z e d program of v o c a t i o n a l r e h a b i l i 
t a t i o n , i n w h i c h he was t r a i n e d a s a r e a l e s t a t e a p p r a i s e r . A 
s t i p u l a t i o n approved June 29, 1979 g r a n t e d c l a i m a n t an a d d i t i o n a l 
10% u n s c h e d u l e d permanent d i s a b i l i t y f o r a t o t a l award o f 20%. 

A f t e r t h e d a t e of t h e s t i p u l a t i o n , w h i c h i s t h e l a s t a r r a n g e 
ment of compensation, c l a i m a n t c o n t i n u e d t o e x p e r i e n c e p e r i o d i c 
e x a c e r b a t i o n s of low back p a i n , which responded f a v o r a b l y t o 
c h i r o p r a c t i c m a n i p u l a t i o n . He c o n t i n u e d t o work i n a f i e l d r e l a t e d 
t o h i s v o c a t i o n a l r e t r a i n i n g . 

The r e c o r d i n WCB Case No. 82-03625, which we have r e v i e w e d 
and c o n s i d e r e d i n c o n j u n c t i o n w i t h c l a i m a n t ' s r e q u e s t f o r own 
motion r e l i e f , r e f l e c t s t h a t , u n t i l May 1981, c l a i m a n t was a b l e t o 
c o n t i n u e working on a more o r l e s s r e g u l a r b a s i s , i n s p i t e o f h i s 
low back p a i n , which was a l l e v i a t e d by c h i r o p r a c t i c t r e a t m e n t . I n 
May 1981 c l a i m a n t became unemployed due t o the s t a t e o f t h e economy 
and not a s a r e s u l t of h i s low back c o n d i t i o n . 

The o n l y e v i d e n c e i n d i c a t i n g t h a t c l a i m a n t i s p r e s e n t l y u n a b l e 
t o engage i n r e g u l a r employment a s a r e a l e s t a t e a p p r a i s e r , which 
he performed f o r two and o n e - h a l f y e a r s p r i o r t o f a l l i n g v i c t i m t o 
t h e poor economy, or some o t h e r employment a c t i v i t y c o m p a t i b l e w i t h 
h i s p h y s i c a l l i m i t a t i o n s , a r e the c o n c l u s o r y s t a t e m e n t s of Dr. 
P o u l s o n t h a t c l a i m a n t i s " d i s a b l e d " and "unable t o c o n t i n u e h i s 
work." C l a i m a n t i s d i s a b l e d a s i n d i c a t e d by h i s award o f permanent 
p a r t i a l d i s a b i l i t y . O r t h o p a e d i c C o n s u l t a n t s ' s t a t e m e n t t h a t c l a i m 
an t was not m e d i c a l l y s t a t i o n a r y a t t h e time of t h e i r e x a m i n a t i o n 
i n A p r i l 1982 i s i n s u f f i c i e n t t o w a r r a n t r e o p e n i n g p u r s u a n t t o ORS 
656.278, i n view of c l a i m a n t ' s e x h i b i t e d a b i l i t y t o r e g u l a r l y work 
w i t h i n h i s p h y s i c a l l i m i t a t i o n s when work has been a v a i l a b l e . 
A c c o r d i n g l y , we a g r e e w i t h and adopt t h e R e f e r e e ' s recommendation 
t o deny c l a i m a n t ' s r e q u e s t f o r own motion r e l i e f . 

I T I S SO ORDERED. 

WILLIAM S. SWENSON, C l a i m a n t WCB 82-03972 
B o t t i n i & B o t t i n i , C l a i m a n t ' s A t t o r n e y s March 28, 1983 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by t h e Board en banc. 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Podnar's o r d e r w h i c h 
d i r e c t e d t h e S A I F C o r p o r a t i o n t o commence payment of temporary 
t o t a l d i s a b i l i t y b e n e f i t s ( i n t e r i m c o m p e n s a t i o n ) t o c l a i m a n t 
b e g i n n i n g May 3, 1982, and t o c o n t i n u e s a i d payments u n t i l 
a c c e p t a n c e o r d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m . C l a i m a n t 
does not t a k e i s s u e w i t h any p o r t i o n of the R e f e r e e ' s o r d e r , b u t 
c o n t e n d s t h a t he i s e n t i t l e d t o an award of p e n a l t i e s and a t t o r n e y 
f e e s f o r S A I F ' s f a i l u r e t o commence payment o f such b e n e f i t s i n a 
t i m e l y manner. 



C l a i m a n t r e q u e s t e d a h e a r i n g on the i s s u e s o f e x t e n t of 
d i s a b i l i t y i n r e l a t i o n t o a June 10, 1981 D e t e r m i n a t i o n Order, a 
c l a i m of a g g r a v a t i o n p u r s u a n t t o ORS 656.273, and the q u e s t i o n o f 
when S A I F was r e q u i r e d t o commence payment of i n t e r i m c o mpensation 
i n r e l a t i o n t o the a g g r a v a t i o n . By l e t t e r of May 26, 1982, 
c l a i m a n t ' s a t t o r n e y s t a t e d : 

" C l a i m a n t f u r t h e r a l l e g e s h e r e i n t h a t 
p e n a l t i e s and a t t o r n e y s f e e s s h o u l d be 
awarded based upon t h e i n s u r e r ' s 
u n r e a s o n a b l e de f a c t o d e n i a l f o r an 
a g g r a v a t i o n c l a i m i n t h i s c a s e , and f o r 
f a i l u r e t o pay a p p r o p r i a t e i n t e r i m 
c ompensation w i t h i n f o u r t e e n days of 
r e q u e s t t o reopen." 

The q u e s t i o n s c o n c e r n i n g e x t e n t of d i s a b i l i t y and c o m p e n s a b i l i t y 
o f t h e a g g r a v a t i o n c l a i m were e l i m i n a t e d a s i s s u e s i n a c o n f e r e n c e 
h e l d between the p a r t i e s p r i o r t o the June 2, 1982 h e a r i n g . When 
t h e h e a r i n g commenced, c l a i m a n t ' s a t t o r n e y s e t f o r t h t h e i s s u e s 
f o r d e c i s i o n by the R e f e r e e a s b e i n g : 

"Payment o f i n t e r i m compensation on t h e 
r e q u e s t t o reopen the c l a i m * * *. Other 
i s s u e s r a i s e d i n t h i s m a t t e r and not y e t 
r i p e f o r a d j u d i c a t i o n a r e the e x t e n t 
q u e s t i o n from the o r i g i n a l D e t e r m i n a t i o n 
Order of June 1981. That w i l l be p r e s e r v e d 
f o r a h e a r i n g i n t h e f u t u r e pending f u r t h e r 
m e d i c a l i n f o r m a t i o n , and the i s s u e of 
a g g r a v a t o n not y e t r i p e b e c a u s e t h e s i x t y 
day p e r i o d from A p r i l 19, 1982, h a s not y e t 
e x p i r e d . So, we a r e l e f t w i t h t h e d e c i s i o n 
r e g a r d i n g s t r i c t l y t h e time t h e i n t e r i m 
c ompensation i s t o b e g i n . " 

The h e a r i n g proceeded on the i s s u e so s t a t e d and t h e R e f e r e e 
o r d e r e d S A I F t o b e g i n payment of i n t e r i m compensation a s of May 3, 
1982. No e v i d e n c e was p r e s e n t e d on the i s s u e of p e n a l t i e s and 
a s s o c i a t e d a t t o r n e y ' s f e e s . A f t e r p u b l i c a t i o n of t h e R e f e r e e ' s 
o r d e r c l a i m a n t moved f o r r e c o n s i d e r a t i o n of the o r d e r w i t h r e g a r d 
t o p e n a l t i e s and a t t o r n e y f e e s . The R e f e r e e d e n i e d t h e motion. 

We b e l i e v e the R e f e r e e ' s r e f u s a l t o r e c o n s i d e r was e n t i r e l y 
c o n s i s t e n t w i t h Mavis v. SAIF, 45 Or App 1059, 1062 ( 1 9 8 0 ) , where 
t h e c o u r t c h o s e t o a p p l y a " r a i s e or w a i v e " r u l e w i t h r e g a r d t o 
i s s u e s i n v o l v i n g p e n a l t i e s . See a l s o R i c h a r d P i c k , 34 Van N a t t a 
957 ( 1 9 8 2 ) . C l a i m a n t ' s r e l i a n c e on H i c k s v. F r e d Meyer, 57 Or App 
68 (1982) i s m i s p l a c e d . That c a s e i n v o l v e d a r e q u e s t f o r 
r e c o n s i d e r a t i o n of a R e f e r e e ' s o r d e r i n r e g a r d t o an overpayment 
i s s u e t h a t was not r a i s e d a t t h e h e a r i n g i t s e l f . We t h i n k H i c k s 
r e p r e s e n t s a somewhat unique s i t u a t i o n and has no b e a r i n g on t h e 
g e n e r a l r u l e announced i n Mavis. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 9, 1982 i s a f f i r m e d . 
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WILLIAM WEBB, C l a i m a n t 
Coons & McKeown, C l a i m a n t ' s A t t o r n e y s 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 8 1 - 1 1 7 1 5 
March 28, 1983 
O r d e r on Re v i e w 

Reviewed by Board Members L e w i s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e N i c h o l s ' o r d e r w h i c h 
d i s m i s s e d t h e c l a i m a n t ' s r e q u e s t f o r h e a r i n g w i t h p r e j u d i c e f o r 
t h e r e a s o n t h a t t h e same t y p e of t r e a t m e n t t h e c l a i m a n t i s 
c u r r e n t l y s e e k i n g c o mpensation f o r has p r e v i o u s l y been d e n i e d by a 
p r i o r R e f e r e e ' s o r d e r i s s u e d on November 30, 1981. 

We a g r e e t h a t c l a i m a n t i s not e n t i t l e d t o b e n e f i t s f o r h i s 
c u r r e n t m e d i c a l t r e a t m e n t from Dr. R i c h a r d Gorman, D.C., but we do 
so b e c a u s e we f i n d t h a t t h e c l a i m a n t h a s f a i l e d t o prove by a 
pre p o n d e r a n c e of t h e e v i d e n c e t h a t t h i s c u r r e n t t r e a t m e n t i s 
r e l a t e d t o h i s J a n u a r y 5, 1981 i n j u r y , and not f o r t h e r e a s o n t h a t 
t h e t r e a t m e n t i s b a r r e d by t h e d o c t r i n e of r e s j u d i c a t a . 

ORS 6 5 6 . 2 4 5 ( 1 ) s t a t e s : "For e v e r y compensable i n j u r y , t h e 
i n s u r e r o r t h e s e l f - i n s u r e d employer s h a l l c a u s e t o be p r o v i d e d 
m e d i c a l s e r v i c e s f o r c o n d i t i o n s r e s u l t i n g from t h e i n j u r y f o r s u c h 
p e r i o d a s t h e n a t u r e of t h e i n j u r y o r t h e p r o c e s s of r e c o v e r y 
r e q u i r e s , i n c l u d i n g such m e d i c a l s e r v i c e s a s may be r e q u i r e d a f t e r 
a d e t e r m i n a t i o n o f permanent d i s a b i l i t y . " 

I n t h e c o u r s e o f any w o r k e r s ' compensation c l a i m , t h e r e may 
be p e r i o d s o f ti m e when c e r t a i n t y p e s o f m e d i c a l t r e a t m e n t a r e 
r e q u i r e d and t i m e s when c e r t a i n t y p e s of m e d i c a l t r e a t m e n t a r e not 
r e q u i r e d . By o r d e r d a t e d November 30, 1981 R e f e r e e Howell 
d e t e r m i n e d t h a t t h e t r e a t m e n t under q u e s t i o n ajt t h a t p o i n t i n time 
was not r e l a t e d t o t h e J a n u a r y 5, 1981 compensable low back 
i n j u r y . T h a t d e c i s i o n does not, and c o u l d not, mean t h a t t h e 
c l a i m a n t i s f o r e v e r b a r r e d from p r e s e n t i n g e v i d e n c e o f a need f o r 
m e d i c a l t r e a t m e n t t h a t may even be of t h e same t y p e and by t h e 
same d o c t o r . See P a t r i c i a M. Dees, 35 Van N a t t a 120 ( 1 9 8 3 ) . 

I f t h e c l a i m a n t c a n p r o v e by a prep o n d e r a n c e o f t h e e v i d e n c e t h a t 
l a t e r m e d i c a l t r e a t m e n t i s r e q u i r e d and i s r e l a t e d t o t h e 
compensable i n j u r y , t h e n t h o s e m e d i c a l s e r v i c e s must be p a i d f o r 
p u r s u a n t t o ORS 656.245. 

However, i n t h i s c a s e we have examined a l l t h e m e d i c a l 
e v i d e n c e i n t h e r e c o r d , i n c l u d i n g t h e l a t e s t m e d i c a l r e p o r t from 
Dr. Gorman d a t e d J u l y 13, 1982, and have c o n c l u d e d t h a t t h e 
c l a i m a n t h a s f a i l e d t o prove by a preponderance of t h e e v i d e n c e 
t h a t t h e c u r r e n t c h i r o p r a c t i c t r e a t m e n t r e n d e r e d t o t h e c l a i m a n t 
s i n c e t h e November 30, 1981 o r d e r i s r e l a t e d t o t h e J a n u a r y 5, 
1981 compensable i n j u r y . 

The i n s u r e r ' s d e n i a l of r e s p o n s i b i l i t y f o r payment o f 
c h i r o p r a c t i c t r e a t m e n t r e n d e r e d by Dr. R i c h a r d Gorman, D . C , 
between November 30, 1 9 8 1 a n d May 26, 1982 i s a f f i r m e d . 

ORDER 
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LORENE M. WEBSTER, C l a i m a n t 
P o z z i , W i l s o n e t a l . , C l a i m a n t ' s A t t o r n e y s 
K e i t h S k e l t o n , D e f e n s e A t t o r n e y 

WCB 81-04035 
March 28, 1983 
O r d e r on Re v i e w 

Reviewed by t he Board en banc. 

The employer r e q u e s t s r e v i e w of t h a t p o r t i o n of R e f e r e e F i n k ' s 
o r d e r which awarded c l a i m a n t i n t e r i m compensation and a p e n a l t y and 
a t t o r n e y ' s f e e f o r u n r e a s o n a b l e f a i l u r e t o pay i n t e r i m compensa
t i o n . The i s s u e s on r e v i e w a r e whether any i n t e r i m c ompensation i s 
due and i f so, f o r what p e r i o d of time, and whether t h e p e n a l t y and 
a s s o c i a t e d a t t o r n e y ' s f e e a r e a p p r o p r i a t e . 

C l a i m a n t q u i t work a s a m e d i c a l t e c h n i c i a n on F e b r u a r y 5, 1981 
a t l e a s t i n p a r t b e c a u s e of back p a i n a r i s i n g from a r t h r i t i s which 
c l a i m a n t a l l e g e s was a g g r a v a t e d by h e r work. C l a i m a n t d i d not f i l e 
an 801 c l a i m form u n t i l March 17, 1981. The c l a i m was d e n i e d May 
15, 1981, no time l o s s h a v i n g been p a i d i n t h e i n t e r i m . C l a i m a n t 
conceded a t h e a r i n g t h a t she had been unable t o o b t a i n m e d i c a l sup
p o r t f o r t he c o m p e n s a b i l i t y of h e r c l a i m , and t he R e f e r e e o r d e r e d 
t h a t t h e employer's d e n i a l be a f f i r m e d . As a r e s u l t of c l a i m a n t ' s 
c o n c e s s i o n and t he R e f e r e e ' s o r d e r , i t h a s been d e t e r m i n e d t h a t 
t h e u n d e r l y i n g c l a i m i s not compensable, but t h a t i s i m m a t e r i a l t o 
c l a i m a n t ' s e n t i t l e m e n t t o i n t e r i m c ompensation. J o n e s v. Emanual 
H o s p i t a l , 280 Or 1443 ( 1 9 7 7 ) . 

The employer contends, and we agre e , t h a t t h e R e f e r e e e r r e d i n 
awardi n g i n t e r i m compensation back t o the d a t e c l a i m a n t q u i t work. 
When t h e u n d e r l y i n g c l a i m i s determined not t o be compensable, 
e n t i t l e m e n t t o i n t e r i m compensation b e g i n s on t h e d a t e t h e employer 
had n o t i c e o r knowledge of a c l a i m , not on the d a t e o f d i s a b i l i t y . 
Donald C. W i s c h n o f s k e , 32 Van N a t t a 136 ( 1 9 8 1 ) , 34 Van N a t t a 664 
( 1 9 8 2 ) ; Stone v. S A I F , 57 Or App 808 ( 1 9 8 2 ) . We f i n d i n s u f f i c i e n t 
e v i d e n c e t h a t t h e employer had e f f e c t i v e n o t i c e o r knowledge t h a t 
c l a i m a n t b e l i e v e d h e r p h y s i c a l c o n d i t i o n was work r e l a t e d b e f o r e 
she a c t u a l l y f i l e d h e r 801 c l a i m form. T h e r e f o r e , c l a i m a n t i s 
e n t i t l e d t o i n t e r i m compensation o n l y from t h e d a t e o f c l a i m 
f i l i n g , March 17, 1981, through May 15, 1981, the d a t e o f 
em p l o y e r ' s d e n i a l . 

The R e f e r e e ' s o r d e r dated August 9, 1982 i s m o d i f i e d . That 
p o r t i o n o f t h e o r d e r r e l a t i n g t o i n t e r i m compenstion i s m o d i f i e d t o 
r e q u i r e payment of compensation from March 17, 1981 through May 15, 
1981. The p e n a l t y s h a l l be 25% of the a d j u s t e d amount o f i n t e r i m 
c o m p e n s a t i o n . The remainder of the R e f e r e e ' s o r d e r i s a f f i r m e d . 

ORDER 
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JOHN J . WITTLAKE, C l a i m a n t WCB 81-08793 
P a r k i n s o n , F o n t a n a e t a l . , C l a i m a n t ' s A t t o r n e y s March 28, 1983 
Moscato & M e y e r s , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members L e w i s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e L e a h y ' s o r d e r w h i c h 
a f f i r m e d t h e e mployer's d e n i a l of c l a i m a n t ' s c l a i m b u t o r d e r e d 
payment of i n t e r i m c ompensation t o g e t h e r w i t h a p e n a l t y and an 
a t t o r n e y ' s f e e f o r u n r e a s o n a b l e f a i l u r e t o pay i n t e r i m 
c o m p e n s a t i o n . The i s s u e s a r e c o m p e n s a b i l i t y and whether i t was 
a p p r o p r i a t e t o o r d e r i n t e r i m compensation, a p e n a l t y and 
a t t o r n e y ' s f e e . We r e v e r s e the award of i n t e r i m c o m p e n s a t i o n and 
t h e a s s o c i a t e d p e n a l t y and a t t o r n e y ' s f e e but a f f i r m t h e d e n i a l of 
the c l a i m . 

C l a i m a n t , age 49 a t the time of h e a r i n g , worked i n t h e l a u n d r y 
f a c i l i t y of t h e employer, P o r t l a n d A d v e n t i s t M e d i c a l C e n t e r ( o r t h e 
p r e d e c e s s o r i n i n t e r e s t which had c o n t r a c t e d t o o p e r a t e t h e h o s p i 
t a l ' s l a u n d r y f a c i l i t i e s ) s i n c e 1970. Among o t h e r t a s k s , t h i s 
employment i n v o l v e d r e p e t i t i v e l i f t i n g of l a u n d r y bags w e i g h i n g 25 
t o 40 pounds, o c c a s i o n a l l y l i f t i n g bags of soap w e i g h i n g 100 
pounds, p u s h i n g c a r t s c o n t a i n i n g wet and s o i l e d l a u n d r y w e i g h i n g up 
t o 800 pounds o r more up ramps, and bending o v e r and t w i s t i n g w h i l e 
p u t t i n g l a u n d r y i n washing machines and u n t a n g l i n g s h e e t s a f t e r 
t h e y were washed. I n a form d a t e d J u l y 14, 1981 c l a i m a n t a l l e g e d 
t h a t o v e r a p e r i o d of time he had s u s t a i n e d a back i n j u r y a r i s i n g 
from h i s j o b d u t i e s . P r e v i o u s l y , i n 1978, x - r a y s had r e v e a l e d t h e 
e x i s t e n c e of d e f e c t s i n c l a i m a n t ' s lumbar s p i n e d i a g n o s e d a s 
"lumbar s p o n d y l o s i s w i t h o s t e o p h y t e f o r m a t i o n and d i s c s p a c e 
n a r r o w i n g . . . s u g g e s t i v e of d e g e n e r a t i v e d i s c d i s e a s e . " 

C l a i m a n t i s a l l e g i n g t h a t h i s back c o n d i t i o n a r o s e o v e r a 
p e r i o d o f time a s a r e s u l t of work a c t i v i t i e s which would not be 
u n e x p e c t e d t o c a u s e back d i f f i c u l t i e s and, t h e r e f o r e , c l a i m a n t ' s 
c o n d i t i o n must be c o n s i d e r e d an o c c u p a t i o n a l d i s e a s e . James v. 
S A I F , 290 Or 343 ( 1 9 8 1 ) ; O'Neal v. S i s t e r s o f P r o v i d e n c e , 22 Or 
App 9 ( 1 9 7 5 ) . As such, c l a i m a n t must prove t h a t h i s work a c t i v i 
t i e s were the major c o n t r i b u t i n g c a u s e of h i s c o n d i t i o n a t t h e 
t i m e i t became d i s a b l i n g or r e q u i r e d m e d i c a l s e r v i c e s . James v. 
S A I F , s u p r a ; S A I F v. G y g i , 55 Or App 570 ( 1 9 8 0 ) . I t i s i n s u f 
f i c i e n t t o prove m a t e r i a l c o n t r i b u t i n g c a u s a t i o n . 

The m e d i c a l e v i d e n c e i s c o n f l i c t i n g o r i n c o n c l u s i v e a s t o 
whether c l a i m a n t had e x p e r i e n c e d a w o r s e n i n g of an u n d e r l y i n g 
c o n d i t i o n , and a s t o what e x t e n t h i s work a c t i v i t i e s and nonwork 
a c t i v i t i e s c o n t r i b u t e d t o h i s c o n d i t i o n . We a r e u n a b l e t o 
d e t e r m i n e whether c l a i m a n t ' s c o n d i t i o n p r e e x i s t e d h i s employment 
a t t h e e m p l o y e r ' s l a u n d r y f a c i l i t y . A l t hough he e x p e r i e n c e d 
i n c i d e n t s o f back p a i n a s f a r back a s 1956, t h e s e a ppear t o h a v e 
been back s t r a i n s . I n any e v e n t , we f i n d t h a t c l a i m a n t ' s back was 
asymptomatic f o r a s u b s t a n t i a l p e r i o d b e f o r e and a f t e r he began 
t h e employment i n v o l v e d h e r e . I f t h e d e g e n e r a t i v e d i s c d i s e a s e 
d i d not a n t e d a t e t h e employment h e r e , t h e w o r s e n i n g r e q u i r e m e n t s 
of W e l l e r v. Union C a r b i d e Corp., 288 Or 27 (1979) a r e 
i n a p p l i c a b l e ; L o r e n a l i e s , 30 Van N a t t a 666 ( 1 9 8 1 ) , P a t r i c i a 
L e w i s , 34 Van N a t t a 202 ( 1 9 8 2 ) . 
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R e g a r d l e s s of t h e w o r s e n i n g i s s u e , we b e l i e v e t h a t c l a i m a n t 
h a s f a i l e d t o prove t h a t h i s work a c t i v i t i e s were the major con
t r i b u t i n g c a u s e of h i s c o n d i t i o n . There i s e v i d e n c e o f o f f - t h e - j o b 
i n c i d e n t s which c o u l d have c o n t r i b u t e d t o the development of t h e 
back c o n d i t i o n , a l t h o u g h we do not c o n s i d e r i t v e r y l i k e l y t h a t t h e 
i d e n t i f i e d i n c i d e n t s a c t u a l l y d i d c o n t r i b u t e much, i f a n y t h i n g , t o 
t h e c o n d i t i o n . F a r more l i k e l y i s the p o s s i b i l i t y t h a t c l a i m a n t ' s 
p r e s e n t d i s a b i l i t y and need f o r m e d i c a l s e r v i c e s a r e t h e r e s u l t of 
t h e n a t u r a l p r o g r e s s i o n of the d e g e n e r a t i v e d i s e a s e p r o c e s s which 
d e v e l o p e d i n d e p e n d e n t l y of c l a i m a n t ' s work a c t i v i t i e s . We need not 
a f f i r m a t i v e l y d e t e r m i n e what c a u s e d c l a i m a n t ' s c u r r e n t c o n d i t i o n . 
C l a i m a n t h a s the burden of p r o v i n g t h a t h i s work a c t i v i t i e s were 
t h e major c o n t r i b u t i n g c a u s e of h i s c o n d i t i o n ( o r a w o r s e n i n g of a 
p r e e x i s t i n g c o n d i t i o n ) , and t h i s , i n our o p i n i o n , he h a s f a i l e d t o 
do. 

The R e f e r e e r e a c h e d the same c o n c l u s i o n , namely, t h a t i n l i g h t 
o f t h e c o n f l i c t i n g and i n c o n c l u s i v e m e d i c a l r e p o r t s , he was u n a b l e 
t o d e t e r m i n e which p h y s i c i a n was c o r r e c t . C l a i m a n t c o n t e n d s t h a t 
t h e R e f e r e e ' s i n a b i l i t y t o make a f i n d i n g a s t o what d i d c a u s e 
c l a i m a n t ' s c o n d i t i o n amounted t o a f a i l u r e t o " p r o p e r l y , 
c o m p l e t e l y , and s u f f i c i e n t l y d e v e l o p and h e a r a c a s e " a s c l a i m a n t 
c o n t e n d s i s r e q u i r e d by ORS 6 5 6 . 2 9 5 ( 5 ) . C l a i m a n t m i s c o n s t r u e s t h e 
p u r p o s e of t h a t s t a t u t e . F o r b e t t e r or worse, Oregon's s y s t e m f o r 
a d j u d i c a t i n g an a p p e a l from a w o r k e r s compensation d e t e r m i n a t i o n i s 
an a d v e r s a r i a l p r o c e s s , not an i n q u i s i t i o n a l one. ORS 6 5 6 . 2 9 5 ( 5 ) 
s e t s f o r t h a s t a n d a r d f o r the Board t o use i n d e t e r m i n i n g whether a 
r e c o r d h a s been i n c o m p l e t e l y d e v e l o p e d b e c a u s e o f s u c h f a c t o r s a s 
t h e f a i l u r e t o t a k e t h e t e s t i m o n y of a w i t n e s s or the d i s c o v e r y of 
new and m a t e r i a l e v i d e n c e . I t does not r e q u i r e R e f e r e e s t o i n s u r e 
t h a t p a r t i e s m a r s h a l e v i d e n c e t h e i r a t t o r n e y s have o v e r l o o k e d o r 
f a i l e d t o s o l i c i t . 

I n an a d v e r s a r i a l system, one purpose of a s s i g n i n g the burden 
o f p r o o f t o a p a r t y i s t o i n s u r e t h a t whatever m a t e r i a l and r e l e 
v a n t e v i d e n c e t h a t does e x i s t w i l l be brought f o r w a r d by the p a r t y 
s e e k i n g r e l i e f t o p e r s u a d e the t r i e r of f a c t t o g r a n t t h e r e l i e f 
b e i n g s o u g h t . The t r i e r of f a c t i s not r e q u i r e d t o f i n d what 
a l t e r n a t i v e f a c t s might be t r u e , m e r e l y whether the f a c t s n e c e s s a r y 
t o a f f o r d a p a r t y r e l i e f have been proved by the a p p r o p r i a t e s t a n 
d a r d o f p r o o f . 

Here, i n s t e a d of o b t a i n i n g n a r r a t i v e r e p o r t s , d e p o s i n g t h e 
p h y s i c i a n s o r c a l l i n g t h e p h y s i c i a n s a s w i t n e s s e s , t h e p a r t i e s 
r e l i e d on l e t t e r s t o the t r e a t i n g p h y s i c i a n s propounding q u e s t i o n s 
t h a t assume c e r t a i n f a c t s , p h r a s e d i n l e g a l v e r b i a g e and c a l l i n g 
f o r y e s o r no a n s w e r s . Without s u p p o r t i n g n a r r a t i v e m a t e r i a l , we 
have no way o f knowing whether the p h y s i c i a n s u n d e r s t o o d the ques
t i o n s o r whether t h e i r answers a r e of any p r o b a t i v e v a l u e . Some 
of t h e q u e s t i o n s have m u l t i p l e p a r t s so t h a t the answer g i v e s no 
c l e a r i n d i c a t i o n what the answer means. E v i d e n c e i n the format of 
e s s e n t i a l l y l e a d i n g q u e s t i o n s t h a t assume c e r t a i n f a c t s c a n be 
e f f e c t i v e t o c l a r i f y minor p o i n t s , c o r r e c t e r r o n e o u s r e f e r e n c e s , 
e t c . , but a s e v i d e n c e g o i n g t o the h e a r t of a c a s e , t h e y a r e u n p er-
s u a s i v e . The employer's use of such e v i d e n c e i n t h i s c a s e i s o f 
no consequence s i n c e i t had no burden t o prove a n y t h i n g . But t h e 
c l a i m a n t ' s use of s i m i l a r e v i d e n c e i s of c o n s i d e r a b l e consequence 
b e c a u s e h i s c h a n c e s of p r o v i n g c o m p e n s a b i l i t y depended on t h e p e r -
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s u a s i v e n e s s of such r e p o r t s . G i v e n the a m b i g u i t i e s and c o n f l i c t s 
i n t h e m e d i c a l e v i d e n c e , we s i m p l y a r e not p e r s u a d e d t h a t c l a i m 
a n t ' s work a c t i v i t i e s were t h e major c a u s e of h i s c o n d i t i o n . 

T u r n i n g t o t h e i n t e r i m compensation i s s u e , t h e R e f e r e e r e a 
soned t h a t t h e c l a i m h e r e was one f o r a g g r a v a t i o n of a p r e e x i s t i n g 
c o n d i t i o n , t h e r e f o r e , time l o s s was p a y a b l e no l a t e r t h a n 14 d a y s 
a f t e r r e c e i p t by t h e employer of m e d i c a l v e r i f i c a t i o n o f c l a i m a n t ' s 
i n a b i l i t y t o work b e c a u s e of the a g g r a v a t e d c o n d i t i o n . The R e f e r e e 
c o n f u s e d an o r i g i n a l c l a i m a r i s i n g from an a g g r a v a t i o n o f a p r e 
v i o u s l y noncompensable c o n d i t i o n w i t h an a g g r a v a t i o n c l a i m a r i s i n g 
from a p r e v i o u s l y a c c e p t e d c o n d i t i o n under ORS 656.273. Commence
ment o f time l o s s payments under ORS 656.273 does r e q u i r e m e d i c a l 
v e r i f i c a t i o n of i n a b i l i t y t o work due t o the w o r s e n i n g o f an 
a c c e p t e d c o n d i t i o n . There i s no s i m i l a r r e q u i r e m e n t f o r an i n i t i a l 
c l a i m b a s e d on an a l l e g e d a g g r a v a t i o n of a p r e v i o u s l y noncompen
s a b l e c o n d i t i o n . W h i l e we have h e l d t h a t i n t e r i m c o m p e n s a t i o n i s 
not p a y a b l e when t h e c l a i m a n t c o n t i n u e s working a f t e r f i l i n g a 
c l a i m , Anthony A. Bono, 35 Van N a t t a 1 ( 1 9 8 3 ) , a s a g e n e r a l r u l e , 
t h e employer i s o b l i g a t e d t o commence i n t e r i m c o m pensation payments 
a f t e r t h e f i l i n g o f t h e i n i t i a l c l a i m u n l e s s i t knows t h a t t h e 
c l a i m a n t c o n t i n u e d t o work n o t w i t h s t a n d i n g the f i l i n g o f a c l a i m . 

A p a r t from t h e l e g a l b a s i s f o r o r d e r i n g time l o s s payments, 
t h e R e f e r e e ' s o r d e r was i n e r r o r b e c a u s e t h e r e c o r d i n d i c a t e s (and 
t h e c l a i m a n t does not contend o t h e r w i s e ) t h a t time l o s s was t i m e l y 
p a i d from t h e d a t e o f the c l a i m through t h e d a t e of t h e d e n i a l . I t 
f o l l o w s t h a t t h e p o r t i o n of t h e R e f e r e e ' s o r d e r r e q u i r i n g payment 
of temporary d i s a b i l i t y was a redundancy, and t h a t t h e i m p o s i t i o n 
of a p e n a l t y and t h e award of an a t t o r n e y ' s f e e was e r r o n e o u s . 

L a s t l y , c l a i m a n t c o n t e n d s t h a t t h e employer had a d u t y t o pay 
time l o s s t hrough the d a t e t h a t c l a i m a n t became m e d i c a l l y 
s t a t i o n a r y o r c e a s e d p a r t i c i p a t i o n i n a v o c a t i o n a l r e h a b i l i t a t i o n 
program. Those r e q u i r e m e n t s a p p l y t o a c c e p t e d c l a i m s and a r e 
i r r e l e v a n t t o a d e n i e d c l a i m . The duty t o make i n t e r i m compensa
t i o n payments c e a s e s upon i s s u a n c e Of the d e n i a l . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 12, 1982 i s r e v e r s e d i n p a r t . 
That p o r t i o n of the R e f e r e e ' s o r d e r awarding temporary d i s a b i l i t y , 
i m p osing a p e n a l t y and awarding an a t t o r n e y ' s f e e i s r e v e r s e d . The 
remainder of the o r d e r a p p r o v i n g the e mployer's d e n i a l i s a f f i r m e d . 

ROBERT W. DALTON, C l a i m a n t WCB 82-02824 
Emmons, K y l e e t a l . , C l a i m a n t ' s A t t o r n e y s March 29, 1983 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by the Board en banc. 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e P e t e r s o n ' s o r d e r w h i c h 
d e n i e d c l a i m a n t permanent p a r t i a l d i s a b i l i t y f o r i n j u r y t o h i s low 
back i n a d d i t i o n t o the 25% p r e v i o u s l y awarded by two D e t e r m i n a 
t i o n O r d e r s and a s t i p u l a t e d o r d e r . 

The i s s u e s on r e v i e w a r e : ( 1 ) e x t e n t o f c l a i m a n t ' s permanent 
p a r t i a l d i s a b i l i t y f o r i n j u r y t o the low back; and ( 2 ) whether t h e 
Board s h o u l d remand t o the R e f e r e e f o r f u r t h e r e v i d e n c e t a k i n g . 
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With r e s p e c t t o t h e e x t e n t i s s u e , we have c o n s i d e r e d t h e 
f o l l o w i n g f a c t o r s used i n r a t i n g u n s c h e d u l e d d i s a b i l i t y : age, 
e d u c a t i o n , work e x p e r i e n c e , mental c a p a c i t y , p s y c h o l o g i c a l f i n d 
i n g s , a d a p t a b i l i t y t o l e s s s t r e n u o u s work, l a b o r market f i n d i n g s , 
impairment, and the e f f e c t s of two l a m i n e c t o m i e s . Based on our 
c o n s i d e r a t i o n o f s u c h f a c t o r s , we c o n c l u d e t h a t c l a i m a n t h a s not 
pr o v e n a l o s s of e a r n i n g c a p a c i t y w a r r a n t i n g an award o f more t h a n 
the 25% a l r e a d y awarded. 

With r e s p e c t t o t h e Motion f o r Remand, c l a i m a n t makes such, 
motion t o a l l o w t h e a d m i s s i o n of two documents whi c h he a s s e r t s : 
(1) he c o u l d not have o b t a i n e d a t the time o f h e a r i n g ; and ( 2 ) 
would change t h e e x t e n t r a t i n g . 

At t h e time of i n j u r y , c l a i m a n t was working a t a j o b r e q u i r i n g 
heavy e x e r t i o n ( a s a warehouseman i n a s t e e l r o l l i n g m i l l ) . At t h e 
h e a r i n g , c l a i m a n t t e s t i f i e d t h a t he was a t t h a t time working a s an 
a u t o mechanic and body and f e n d e r r e p a i r m a n , a j o b r e q u i r i n g medium 
e x e r t i o n . One of the documents he now a r g u e s s h o u l d be c o n s i d e r e d 
i s a l e t t e r from t h e employer a t the a u t o r e p a i r shop. That l e t t e r 
s t a t e s t h a t , by mutual agreement, t h e employer and c l a i m a n t d e c i d e d 
c l a i m a n t was no l o n g e r a b l e t o pe r f o r m even t h e medium-exertion 
work r e q u i r e d by t h e j o b and t h u s t e r m i n a t e d t h e i r employment r e l a 
t i o n s h i p . The second document i s a l e t t e r from a d o c t o r s t a t i n g 
t h a t i t might be time t o r e e v a l u a t e c l a i m a n t f o r r e t r a i n i n g t o a 
jo b more s u i t a b l e t o h i s l i f t i n g l i m i t a t i o n s b e c a u s e c l a i m a n t c o u l d 
no l o n g e r p e r f o r m t h e a u t o r e p a i r j o b . 

We r e a l i z e t h a t e v i d e n c e about e v e n t s o c c u r r i n g a f t e r a h e a r 
i n g c a n n o t , w i t h any l e v e l o f d i l i g e n c e , be produced a t a h e a r i n g . 
N e v e r t h e l e s s , we s e e no m a t e r i a l i t y i n t h e p r o f e r r e d e v i d e n c e 
b e c a u s e c l a i m a n t ' s d i s a b i l i t y r a t i n g would not be d i f f e r e n t , even 
c o n s i d e r i n g an i n a b i l i t y t o perform t h e a u t o r e p a i r j o b . Thus we 
d e c l i n e t o remand t o t h e R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 6, 1982 i s a f f i r m e d . 

WILLIAM DRAGOWSKY, C l a i m a n t WCB 82-01340 
E i c h s t e a d t e t a l . , C l a i m a n t ' s A t t o r n e y s March 29, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
Reviewed by Board Members Ba r n e s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e S e i f e r t ' s o r d e r w h i c h 
u p h e l d t h e S A I F C o r p o r a t i o n ' s d e n i a l of h i s a s b e s t o s i s c l a i m . The 
i s s u e i s c o m p e n s a b i l i t y , a l b e i t w i t h an u n u s u a l t w i s t b e c a u s e 
c l a i m a n t i s t o t a l l y d i s a b l e d from emphysema which i s not work 
r e l a t e d . 

Some o f the f a c t s a r e not d i s p u t e d . C l a i m a n t i s a 
7 4 - y e a r - o l d man who was exposed t o a s b e s t o s w h i l e working a s an 
e l e c t r i c i a n i n the P o r t l a n d s h i p y a r d s d u r i n g World War I I . S A I F 
has conceded t h a t i t s p r e d e c e s s o r p r o v i d e d w o r k e r s c o m p e n s a t i o n 
i n s u r a n c e f o r c l a i m a n t ' s employer d u r i n g t h a t time and t h a t t h i s 
c l a i m was f i l e d w i t h i n t h e s t a t u t e of l i m i t a t i o n s . 
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C l a i m a n t a l s o h a s s e v e r e emphysema which i s not r e l a t e d t o 
a s b e s t o s e x p o s u r e o r any o t h e r a l l e g e d i n d u s t r i a l c a u s e ; t h e 
emphysema was p r o b a b l y c a u s e d by c i g a r e t t e smoking. About 12 y e a r s 
ago c l a i m a n t r e c e i v e d a S o c i a l S e c u r i t y t o t a l d i s a b i l i t y award due 
t o h i s emphysema a l o n e . 

O t h e r f a c t s a r e d i s p u t e d . The d o c t o r s i n v o l v e d seem t o a g r e e 
t h a t c l a i m a n t ' s known pulmonary d i s e a s e (emphysema) makes any c a t e 
g o r i c a l d i a g n o s i s o f a d d i t i o n a l pulmonary d i s e a s e ( s u c h a s 
a s b e s t o s i s ) v e r y d i f f i c u l t . W h i l e t h e r e i s e v i d e n c e t h a t would 
s u p p o r t a c o n t r a r y c o n c l u s i o n , we a r e c o n v i n c e d t h a t t h e p r e p o n d e r 
ance o f the e v i d e n c e ( e s p e c i a l l y r e c e n t x - r a y f i n d i n g s of d i a p h r a g 
m a t i c c a l c i f i c a t i o n ) e s t a b l i s h e s t h a t c l a i m a n t does have a s b e s t o s i s 
which r e s u l t s from h i s World War I I work e x p o s u r e . 

The d o c t o r s a l s o seem t o a g r e e t h a t , i f c l a i m a n t h a s a s b e s 
t o s i s , i t o n l y became d i a g n o s a b l e o r p o s s i b l y d i s a b l i n g w i t h i n t h e 
l a s t few y e a r s , t h a t i s , long a f t e r c l a i m a n t was a l r e a d y t o t a l l y 
d i s a b l e d due t o emphysema a l o n e . We so f i n d . 

C l a i m a n t c o n t e n d s t h a t h i s a s b e s t o s i s i n c r e a s e s h i s l e v e l o f 
d i s a b i l i t y . We f i n d t h a t t o be l e g a l l y i m p o s s i b l e . C l a i m a n t was 
t o t a l l y d i s a b l e d b e f o r e h i s a s b e s t o s i s became a p p a r e n t i n any way; 
i n d e e d , a s noted above, even now i t i s somewhat u n c l e a r how a p p a r 
e n t any a s b e s t o s i s i s b e c a u s e of the masking e f f e c t o f c l a i m a n t ' s 
o t h e r pulmonary d i s e a s e . 

T h e r e i s some mention i n the r e c o r d of m e d i c a l s e r v i c e s n e c e s 
s i t a t e d by c l a i m a n t ' s a s b e s t o s i s . However, we f i n d no e v i d e n c e of 
any s p e c i f i c m e d i c a l s e r v i c e s s u g g e s t e d o r r e n d e r e d f o r t r e a t m e n t 
of a s b e s t o s i s t h a t Would not o t h e r w i s e be r e n d e r e d f o r t r e a t m e n t 
o f emphysema a l o n e . 

Under t h e s e c i r c u m s t a n c e s , i t i s not c l e a r what r e l i e f 
c l a i m a n t wants us t o g r a n t or what r e l i e f we have a u t h o r i t y t o 
g r a n t . "An o c c u p a t i o n a l d i s e a s e . . . i s c o n s i d e r e d an i n j u r y . " 
ORS 656.804. A compensable i n j u r y i s one t h a t r e q u i r e s m e d i c a l 
s e r v i c e s o r r e s u l t s i n d i s a b i l i t y o r d e a t h . ORS 6 5 6 . 0 0 5 ( 8 ) ( a ) . 
Based on our above f i n d i n g s , c l a i m a n t h a s no c o g n i z a b l e a d d i t i o n a l 
d i s a b i l i t y due t o a s b e s t o s i s ; nor has he p r o v e n t h a t he r e q u i r e s 
a d d i t i o n a l m e d i c a l s e r v i c e s due t o a s b e s t o s i s . Thus, even though 
we have found t h a t c l a i m a n t does have a d i s e a s e c a u s e d by work 
ex p o s u r e , t e c h n i c a l l y under ORS 6 5 6 . 0 0 5 ( 8 ) ( a ) t h a t d i s e a s e i s not 
compensable. S t a t e d d i f f e r e n t l y , t h e r e a r e no forms o f b e n e f i t s 
under ORS ch 656 t h a t p r e s e n t l y can be g r a n t e d b a s e d upon a 
f i n d i n g o f c o m p e n s a b i l i t y . 

We c o n f r o n t e d a somewhat s i m i l a r s i t u a t i o n i n A l l e n M i . S p a r k s , 
34 Van N a t t a 526 ( 1 9 8 2 ) . One o f the i s s u e s i n t h a t c a s e was t h e 
c o m p e n s a b i l i t y o f a " h i p c o n d i t i o n " when donor bone m a t e r i a l was 
t a k e n from the c l a i m a n t ' s h i p f o r compensable w r i s t s u r g e r y . We 
c o n c l u d e d t h a t t h e h i p c o n d i t i o n was not compensable b e c a u s e 
" t h e r e i s no impairment a t the donor s i t e . " S u b s t i t u t e t h e word 
" d i s a b i l i t y " f o r t h e word "impairment" and our S p a r k s a n a l y s i s 
e x p r e s s e s t h e c o n c e p t of ORS 6 5 6 . 0 0 5 ( 8 ) ( a ) . 

The C o u r t of A p p e a l s r e v e r s e d . S p a r k s v. S A I F , 60 Or App 
397, 399 ( 1 9 8 2 ) : 
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"We do not u n d e r s t a n d the Board's use o f 
t h e term 'impairment.' The q u e s t i o n o f 
impairment i s an e x t e n t - o f - d i s a b i l i t y 
i n q u i r y and i s not i n v o l v e d i n t h i s c a s e . 
T h i s i s a c o m p e n s a b i l i t y c a s e . " 

The c o u r t remanded t h e " h i p c o n d i t i o n " f o r a c c e p t a n c e . 
We t a k e t h e c o u r t ' s d e c i s i o n i n S p a r k s t o mean t h a t , n o t w i t h 

s t a n d i n g ORS 6 5 6 . 0 0 5 ( 8 ) ( a ) , i n a s i t u a t i o n l i k e t h i s where a c l a i m 
a n t h a s s u f f e r e d an o n - t h e - j o b i n j u r y o r d i s e a s e t h a t does not 
r e s u l t i n m e d i c a l s e r v i c e s , d i s a b i l i t y o r death, we a r e empowered 
t o i s s u e something i n t h e n a t u r e of a d e c l a r a t i o n t o t h e e f f e c t 
t h a t ORS c h 656 b e n e f i t s s h o u l d be p a i d i f , a t some p o i n t i n t h e 
f u t u r e , t h e i n j u r y o r d i s e a s e r e q u i r e s m e d i c a l s e r v i c e s o r p r o d u c e s 
d i s a b i l i t y o r d e a t h . Such a d e c l a r a t i o n seems t o be t h e o n l y form 
o f r e l i e f t h a t we c a n g r a n t a t t h i s time i n t h i s c a s e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 7, 1982 i s m o d i f i e d . I n t e r 
p r e t e d a s a d e n i a l of p r e s e n t b e n e f i t s , t h e S A I F C o r p o r a t i o n ' s 
d e n i a l d a t e d F e b r u a r y 1, 1982 i s a f f i r m e d . I n t e r p r e t e d a s a d e n i a l 
o f a l l p o s s i b l e f u t u r e b e n e f i t s f o r a s b e s t o s i s , t h a t d e n i a l i s s e t 
a s i d e and i t i s r e c o g n i z e d t h a t b e n e f i t s s h o u l d be p r o v i d e d f o r 
c l a i m a n t ' s a s b e s t o s i s i f t h a t d i s e a s e r e q u i r e s m e d i c a l s e r v i c e s o r 
p r o d u c e s d i s a b i l i t y o r d e a t h . 

P H Y L L I S J . HAMILTON, C l a i m a n t WCB 81-04785 
D o b l i e & F r a n c e s c o n i , C l a i m a n t ' s A t t o r n e y s March 29, 1983 
Schwabe, W i l l i a m s o n e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by the Board en banc. 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e N e a l ' s o r d e r w h i c h 
a f f i r m e d North P a c i f i c I n s u r a n c e Company's May 20, 1982 d e n i a l . 
The i s s u e f o r r e v i e w i s c o m p e n s a b i l i t y . 

C l a i m a n t , who was 50 y e a r s o f age a t t h e time o f t h e h e a r i n g , 
was employed a s an a n s w e r i n g s e r v i c e o p e r a t o r f o r Commerce 
Ans w e r i n g S e r v i c e ( C A S ) . On J a n u a r y 5, 1982, f o l l o w i n g t h e 
c o m p l e t i o n o f h e r s h i f t , c l a i m a n t went out t h e s i d e door o f t h e 
b u i l d i n g and began w a l k i n g a c r o s s t h e p a r k i n g l o t . A p p a r e n t l y i t 
had r e c e n t l y snowed and t h e l o t was s t i l l s l i p p e r y . A l t h o u g h t h e 
s i d e w a l k b e s i d e t h e b u i l d i n g had been s a l t e d , t h e l o t had n o t . 
C l a i m a n t ' s f e e t s l i p p e d out from under h e r and she s a t down h a r d 
i n t h e p a r k i n g l o t , c a u s i n g a back s t r a i n . C l a i m a n t was s t i l l 
under t h e c a r e o f a c h i r o p r a c t o r a t t h e time o f t h e h e a r i n g . 

CAS l e a s e s o f f i c e s p a c e i n a m u l t i - t e n a n t b u i l d i n g i n 
P o r t l a n d known a s t h e C o l o n i a l O f f i c e Campus. The b u i l d i n g h a s a 
paved p a r k i n g l o t and h as one e n t r a n c e door i n the f r o n t , and a l s o 
one on t h e e a s t s i d e o f t h e b u i l d i n g . CAS's o f f i c e was l o c a t e d 
a d j a c e n t t o t h e e a s t e n t r a n c e . The p a r k i n g s p a c e s i n t h e f r o n t o f 
t h e b u i l d i n g were d e s i g n a t e d f o r v i s t o r s o f t h e b u i l d i n g ' s v a r i o u s 
t e n a n t s . T h e p a r k i n g s p a c e s i n t h e e a s t s i d e l o t were a s s i g n e d 
s p a c e s f o r t h e t e n a n t s t h e m s e l v e s . CAS's l e a s e agreement p r o v i d e d 
t h a t i t had one d e s i g n a t e d p a r k i n g s p a c e . 
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When c l a i m a n t was f i r s t employed by CAS, s h e p a r k e d h e r c a r 
on a d i r t o r g r a v e l road which r a n a l o n g s i d e t h e C o l o n i a l O f f i c e 
Campus b u i l d i n g , and n o r m a l l y u t i l i z e d t h e e a s t s i d e e n t r a n c e . 
C l a i m a n t ' s employer e x p r e s s e d no p r e f e r e n c e a s t o which door i t s 
employes u t i l i z e d and c l a i m a n t d i d u s e t h e f r o n t e n t r a n c e a t t i m e s . 
A p p r o x i m a t e l y s i x months a f t e r c l a i m a n t began w o r k i n g f o r CAS, E B I 
Companies, a l s o a t e n a n t i n t h e b u i l d i n g , moved i t s o f f i c e s t o a 

new l o c a t i o n . By t h e time o f c l a i m a n t ' s i n j u r y , t h e b u i l d i n g owner 
had not y e t found a r e p l a c e m e n t t e n a n t f o r the o f f i c e s v a c a t e d by 
E B I . S e v e r a l o f t h e p a r k i n g s p a c e s i n t h e e a s t l o t had been d e s i g 
n a t e d f o r E B I u s e and were so marked. F o l l o w i n g E B I ' s d e p a r t u r e , 
c l a i m a n t and s e v e r a l o f h e r c o - w o r k e r s began p a r k i n g i n t h e t h e n 
unused E B I p a r k i n g s p a c e s . 

At no time d i d CAS a u t h o r i z e i t s employes t o p a r k i n t h e E B I 
s p a c e s and, i n f a c t , c o u l d not have done so under t h e terms o f i t s 
l e a s e . CAS was aware, however, t h a t i t s employes were p a r k i n g i n 
t h e s p a c e s . P r i o r t o c l a i m a n t ' s i n j u r y , n o t i c e s were p o s t e d on 
b u l l e t i n b o a r d s i n t h e b u i l d i n g , t o the f o l l o w i n g e f f e c t : 

"Once a g a i n we must remind you t o p a r k i n 
t h e a r e a d e s i g n a t e d by your l e a s e . . . 
[ Y ] o u may o n l y use the number of s p a c e s 
a g r e e d upon i n your l e a s e . " ( E m p h a s i s i n 
o r i g i n a l . ) 

C l a i m a n t t e s t i f i e d t h a t she had s e e n t h e s e n o t i c e s p r i o r t o h e r 
i n j u r y , but t h a t she d i d not t h i n k t h a t t h e y a p p l i e d t o h e r . T h e r e 
was a l s o t e s t i m o n y which i n d i c a t e d t h a t c l a i m a n t had been p e r s o n 
a l l y i n f o r m e d not t o p a r k i n t h e s e s p a c e s . o n s e v e r a l o c c a s i o n s , but 
c l a i m a n t d e n i e d e v e r h a v i n g been p e r s o n a l l y informed of t h i s . On 
J a n u a r y 5, 1982, the d a t e of h e r i n j u r y , c l a i m a n t had p a r k e d h e r 
c a r i n an E B I d e s i g n a t e d s p a c e and was w a l k i n g a c r o s s t h e l o t t o 
h e r c a r when she f e l l . 

The R e f e r e e c o n c l u d e d t h a t t h e c l a i m a n t had f a i l e d t o e s t a b 
l i s h t h a t she s u s t a i n e d an i n j u r y i n the c o u r s e and scope o f h e r 
employment w i t h CAS, or t h a t a s u f f i c e n t work c o n n e c t i o n had been 
shown t o make the c l a i m compensable under Rogers v. S A I F , 289 Or 
633 ( 1 9 8 0 ) . The R e f e r e e a d d i t i o n a l l y found t h a t G a y l e D u c k e t t , 32 
Van N a t t a 284 ( 1 9 8 1 ) , a f f ' d w i t h o u t o p i n i o n , 57 Or App 840 ( 1 9 8 2 ) , 
was d i s p o s i t i v e . We a g r e e . 

The "going and coming" r u l e , which i s r e c o g n i z e d i n Oregon, 
i s t h a t i n j u r i e s s u s t a i n e d by employes w h i l e g o i n g t o o r coming 
from work a r e not i n j u r i e s which a r i s e out o f and i n t h e c o u r s e 
and s c o p e o f t h e w o r k e r ' s employment i n t h e a b s e n c e o f some 
s p e c i a l c i r c u m s t a n c e s . White v. SIAC, 236 Or 444 ( 1 9 6 4 ) ; Adamson 
v. The D a l l e s C h e r r y Growers, I n c . , 54 Or App 52 ( 1 9 8 1 ) . T h e r e 
a r e c e r t a i n e x c e p t i o n s t o t h i s r u l e . One o f t h e s e e x c e p t i o n s i s 
t h e s o - c a l l e d " p r e m i s e s " r u l e which s t a t e s t h a t " f o r an employee 

h a v i n g f i x e d h o u r s and p l a c e o f work, goin g t o and from work i s 
c o v e r e d on t h e e m p l o y e r ' s p r e m i s e s . " 1 L a r s o n , Workmen's Compensa
t i o n Law" 4-3 §15.11. Thus, i n j u r i e s s u s t a i n e d by w o r k e r s w h i l e 
t r a v e r s i n g a company owned p a r k i n g l o t have been h e l d compensable. 
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Kowcun v. Bybee, 182 Or 271 ( 1 9 4 7 ) . I n P a u l i n e C u t t e r , 34 Van 
N a t t a 1709 ( 1 9 8 2 ) , we a p p l i e d t h i s r u l e t o f i n d t h a t a c l a i m a n t who 
worked f o r an employer i n a m u l t i - t e n a n t shopping m a l l , who s u s 
t a i n e d an i n j u r y when she stepped i n t o a p o t h o l e i n t h e l o t w h i l e 
r e t u r n i n g t o work, s u s t a i n e d a compensable i n j u r y . The f a c t s of 
C u t t e r e s t a b l i s h e d t h a t t h e employer p a i d i n t o a common maintenance 
fund f o r t h e l o t , had t he r i g h t t o e x e r c i s e a c e r t a i n amount of 
c o n t r o l over t h e l o t and p e r m i t t e d i t s employes t o pa r k i n t h e l o t . 
We s t a t e d , "where each t e n a n t i n a shopping c e n t e r s h a r e s t h e bene
f i t s and exp e n s e s of a g e n e r a l common p a r k i n g l o t , t h a t t h e e n t i r e 
p a r k i n g l o t i s t h e f u n c t i o n a l e q u i v a l e n t o f t h e em p l o y e r ' s p a r k i n g 
l o t . " 34 Van N a t t a a t 1711. I n j u r i e s s u s t a i n e d by employes i n 
a r e a s w h i c h an employer h a s assumed s u b s t a n t i a l r e s p o n s i b i l i t y f o r , 
a l t h o u g h not owned by the employer, have a l s o been found 
compensable under a p p r o p r i a t e f a c t u a l s e t t i n g s . W i l l i s v. S t a t e 
A c c . I n s . Fund, 3 Or App 565 ( 1 9 7 0 ) . 

On t h e o t h e r hand, compensation h a s been d e n i e d i n c a s e s 
where t h e c l a i m a n t h a s f a i l e d t o e s t a b l i s h t h a t t h e employer 
e x e r c i s e d a s u f f i c e n t degree of c o n t r o l o v e r t h e a r e a i n which t h e 
i n j u r y took p l a c e t o j u s t i f y l a b e l i n g t h e a r e a a s t h e emp l o y e r ' s 
p r e m i s e s . Adamson, s u p r a , Rhors v. SA I F , 27 Or App 505 ( 1 9 7 6 ) ; 
D u c k e t t , s u p r a . 

We cannot c o n c l u d e under t h e f a c t s of t h e p r e s e n t c a s e t h a t 
t h e c l a i m a n t s u s t a i n e d an i n j u r y i n t h e c o u r s e and scope o f h e r 
employment w i t h CAS. C l a i m a n t had completed h e r working s h i f t , 
l e f t t h e b u i l d i n g and was t r a v e l i n g a c r o s s t h e p a r k i n g l o t i n o r d e r 
t o r e a c h h e r c a r when she s u s t a i n e d h e r i n j u r y . C l a i m a n t ' s c a r was 
p a r k e d i n a space d e s i g n a t e d f o r t he u s e o f a b u s i n e s s c o n c e r n 
o t h e r t h a n c l a i m a n t ' s employer. C l a i m a n t ' s employer n e i t h e r owned 
nor l e a s e d t h e a r e a i n which c l a i m a n t had p a r k e d . T h e r e i s no e v i 
dence t h a t c l a i m a n t ' s employer e x e r c i s e d o r had a r i g h t t o e x e r i s e 
any c o n t r o l o v e r * t h e a r e a i n which c l a i m a n t had p a r k e d . A l t h o u g h 
c l a i m a n t ' s employer was aware t h a t c l a i m a n t was p a r k i n g i n a 
n o n - a s s i g n e d s p a c e , t h e e v i d e n c e i s c o n v i n c i n g t h a t c l a i m a n t had 
been n o t i f i e d t h a t she was not a l l o w e d t o u t i l i z e n o n - a s s i g n e d 
s p a c e s . I n any e v e n t , t h e f a c t t h a t a p a r k i n g a r e a may be 
" c u s t o m a r i l y " used by an employer's w o r k e r s does not a u t o m a t i c a l l y 
c o n v e r t t h a t a r e a i n t o t h e employer's p r e m i s e s . D u c k e t t , s u p r a . 
Thus t h e f a c t s of t h i s c a s e do not b r i n g i t i n t o any o f t h e e x c e p 
t i o n s t o t h e "going and coming" r u l e . 

C l a i m a n t r e l i e s h e a v i l y on our d e c i s i o n i n Susan P a r r i e s , 32 
Van N a t t a 19 ( 1 9 8 1 ) , a s support f o r h e r argument i n f a v o r of 
c o m p e n s a b i l i t y . I n P a r r i e s , we r u l e d t h a t a c l a i m a n t who f e l l i n 
t h e lobby o f a m u l t i - t e n a n t o f f i c e b u i l d i n g on t h e way t o h e r 
o f f i c e on t h e f i f t h f l o o r was t r a v e l i n g i n a common a r e a on a 
n e c e s s a r y p a t h t o r e a c h h e r p l a c e o f employment and was t h u s on 
h e r e m p l o y e r ' s p r e m i s e s when she f e l l . P a r r i e s i s d i s t i n g u i s h 
a b l e . The c l a i m a n t i n t h e c u r r e n t c a s e was not t r a v e l i n g i n any 
"common" o r n e c e s s a r y p a t h , b ut was i n j u r e d i n a p a r k i n g l o t on h e r 
way t o h e r c a r which was p a r k e d i n an unowned and u n l e a s e d a r e a 
o v e r w h i c h h e r employer had no r i g h t o f c o n t r o l nor had assumed any 
r e s p o n s i b i i t y f o r , and a g a i n s t t h e employer's e x p r e s s d i s a p p r o v a l . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 18, 1982 i s a f f i r m e d . 
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WILLIAM W. HUGHES, C l a i m a n t WCB 81-11780 
O l s o n , H i t t l e e t a l . , C l a i m a n t ' s A t t o r n e y s March 2 9 , 1983 
L i n d s a y , H a r t e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members L e w i s and F e r r i s . 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e F o s t e r ' s o r d e r w h i c h 
s e t a s i d e i t s d e n i a l and awarded c l a i m a n t ' s a t t o r n e y $1,200 i n 
a t t o r n e y ' s f e e s . The i s s u e s a r e : 1) Whether t h e c l a i m a n t was 
w i t h i n t h e c o u r s e of h i s employment when he was i n j u r e d ; 2) 
whether t h e c l a i m a n t ' s c a r p a l t u n n e l syndrome and r i g h t s h o u l d e r 
c o n d i t i o n were c a u s e d by t h e a l l e g e d i n d u s t r i a l i n j u r y ; 3) whether 
t h e R e f e r e e e r r e d i n f a i l i n g t o s p e c i f y p e r i o d s of te m p o r a r y t o t a l 
d i s a b i l i t y t o which t h e c l a i m a n t i s e n t i t l e d ; and 4) whether t h e 
R e f e r e e ' s award o f a t t o r n e y ' s f e e s i s e x c e s s i v e . 

I n December 1980 the c l a i m a n t was employed by Mulkey S p r a y & 
T r e e a s a w e a t h e r i z a t i o n s a l e s m a n and i n s t a l l e r . The e m p l o y e r ' s 
main o f f i c e was i n J u n c t i o n C i t y , Oregon, but the c l a i m a n t ' s home 
i n Salem was used a s t he employer's Salem o f f i c e . 

On December 23, 1980 t h e c l a i m a n t t r a v e l e d from Salem t o 
J u n c t i o n C i t y t o conduct b u s i n e s s w i t h h i s employer. A f t e r t h e 
b u s i n e s s was f i n i s h e d t h e c l a i m a n t began d r i v i n g back t o Salem by 
way o f C o r v a l l i s where he att e m p t e d t o c o n t a c t a p o t e n t i a l 
c u s t o m e r . He was u n s u c c e s s f u l i n c o n t a c t i n g t h e customer i n 
C o r v a l l i s , so he p r o c e e d e d back toward h i s home i n Salem where he 
i n t e n d e d both t o phone t h e p o t e n t i a l customer and t o p a r t i c i p a t e 
i n h i s f a m i l y ' s C h r i s t m a s c e l e b r a t i o n . About e i g h t m i l e s o u t s i d e 
of Salem t h e c l a i m a n t was i n v o l v e d i n an au t o m o b i l e a c c i d e n t i n 
which he ke p t h o l d o f the s t e e r i n g wheel w i t h h i s r i g h t hand b u t 
h i s r i g h t s h o u l d e r was thrown a g a i n s t t h e dashboard o f t h e company 
p i c k u p t r u c k . 

C l a i m a n t h a s s i n c e d e v e l o p e d r i g h t c a r p a l t u n n e l syndrome and 
r i g h t s h o u l d e r problems which he a t t r i b u t e s t o t h e a u t o m o b i l e a c c i 
d e n t . The i n s u r e r d e n i e d compensation f o r t h o s e c o n d i t i o n s on t h e 
grounds t h a t c l a i m a n t was not w i t h i n t h e c o u r s e o f h i s employment 
when t h e a c c i d e n t happened and t h a t t h e r e was i n s u f f i c i e n t m e d i c a l 
e v i d e n c e t o l i n k t h e two c o n d i t i o n s t o t h e a u t o m o b i l e a c c i d e n t . 

I . 

The i n s u r e r a r g u e s t h a t under the "going and coming r u l e " t h e 
c l a i m a n t was not w i t h i n t h e c o u r s e of h i s employment when t h e a u t o 
m o b i l e a c c i d e n t o c c u r r e d , I n r e l i a n c e upon Grumbecht v. S A I F , 21 Or 
App 389 ( 1 9 7 5 ) , and Brown v. SA I F , 43 Or App 447 ( 1 9 7 9 ) . Grumbecht 
s e t s out t h e g e n e r a l r u l e t h a t an employe who i s going t o o r coming 
home from t h e emp l o y e r ' s p r e m i s e s i s deemed not t o be w i t h i n t h e 
c o u r s e of h i s employment. Grum- b e c h t a l s o r e c o g n i z e s t h a t t h e r e 
i s an e x c e p t i o n t o t h i s r u l e i n c a s e s i n which t h e employe h a s a 
d u a l p u r p o s e f o r t h e t r i p . The c o u r t quoted L a r s o n Workers' 
Compensation Law ( 1 9 7 8 ) , a s f o l l o w s : 

" ' I n a l l such c a s e s , we s t a r t w i t h a p e r 
s o n a l m o t i v e — t h a t of g e t t i n g home — 
wh i c h would have c a u s e d t h e employee t o 
t a k e t h e t r i p i n any c a s e . The q u e s t i o n 
t h e n becomes: was t h e b u s i n e s s m i s s i o n o f 
su c h c h a r a c t e r o r i m p o r t a n c e t h a t i t would 
have n e c e s s i t a t e d a t r i p by someone i f t h i s 
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employee had not been a b l e t o h a n d l e i t i n 
c o m b i n a t i o n w i t h h i s homeward j o u r n e y ? 

" ' I n some c a s e s i t h a s been p o s s i b l e 
t o answer t h i s q u e s t i o n " y e s " w i t h t h e 
r e s u l t t h a t w h i l e c o v e r i n g h i s u s u a l r o u t e 
toward h i s home the employee h a s been 
deemed, f o r t h i s p a r t i c u l a r o c c a s i o n , t o 
rem a i n i n t he c o u r s e of h i s employment.' 1 
L a r s o n , s u p r a , 4 - 1 6 9 — 4 - 1 7 0 , §18.21." 
Grumbecht, s u p r a a t 393. 

Brown v. SA I F , s u p r a , was a c a s e i n which t h e c o u r t a p p l i e d 
t h e d u a l p u r p o s e d o c t r i n e t o f i n d t h a t an employe who f l e w an 
a i r p l a n e t o an a i r f i e l d a d j a c e n t t o h i s home, r a t h e r t h a n t o i t s 
normal a i r f i e l d f o r t he purpose of p e r f o r m i n g minor r e p a i r s which 
c o u l d have been done by a n o t h e r employe, was not w i t h i n t h e c o u r s e 
and scope o f h i s employment. The c o u r t r e a s o n e d t h a t h i s t r i p t o 
th e a i r f i e l d was f o r the purpose of going home and t h e t r i p t o t h a t 
a i r f i e l d would not have been made but f o r t h e purp o s e of go i n g 
home. 

T h i s c a s e i n v o l v e s a p a r t i c u l a r a p p l i c a t i o n o f t h e d u a l p u r 
pose e x c e p t i o n t o t h e go i n g and coming r u l e w h i c h L a r s o n d i s c u s s e s 
i n d e p t h . We adopt L a r s o n ' s a n a l y s i s which s a y s t h a t when t h e 
employe's house i s , i n e f f e c t , an a l t e r n a t e b u s i n e s s s i t u s o f h i s 
emp l o y e r ' s b u s i n e s s , t h e n t r i p s between t h e employer's b u s i n e s s 
and t h e home a r e deemed t o be w i t h i n t h e c o u r s e of t h e employment. 
1 L a r s o n , Workmen's Compensation Law, §18.31 ( 1 9 7 8 ) . L a r s o n 
a n a l o g i z e s t h i s s i t u a t i o n t o one i n which t h e employe i s r e q u i r e d 
t o t r a v e l between two p a r t s of t h e employer's p r e m i s e s b u t makes a 
s t o p a t h i s home which i s d i r e c t l y between t h e two p a r t s o f t h e 
p r e m i s e s . 

" C l a i m a n t s t a r t s down Main Avenue i n t e n d i n g 
t o have d i n n e r a t home and c o n t i n u e s 
d i r e c t l y on t o F a c t o r y No. 2. I f he were 
i n j u r e d between F a c t o r y No. 1 and h i s home, 
t h e c a s e would be c l e a r l y compensable under 
t h e d u a l - p u r p o s e r u l e , s i n c e i t was i n d e 
p e n d e n t l y n e c e s s a r y f o r him t o c o v e r t h e 
i d e n t i c a l d i s t a n c e f o r b u s i n e s s r e a s o n s . 
A l l we have t o do t o a p p l y t h i s t o t h e 
p r e s e n t problem i s t o remove F a c t o r y No. 2 
from t h e diagram a s t he second work p l a c e , 
and s u b s t i t u t e t h e home i t s e l f . I t becomes 
a p p a r e n t t h a t an i n j u r y a t t h e same p o i n t 
s h o u l d be c o n s i d e r e d compensable." 1 
L a r s o n , s u p r a , §18.31 a t 4-264 t o 4-265. 

The home may be a b u s i n e s s s i t u s f o r a p a r t i c u l a r p u r p o s e a t 
t h e time t h e j o u r n e y i s undertaken, o r i t may have a c o n t i n u i n g 
s t a t u s o f a b u s i n e s s s i t u s . I f t h e home h a s a c o n t i n u i n g s t a t u s 
a s a b u s i n e s s s i t u s , "any going and coming j o u r n e y i s c o v e r e d . Of 
c o u r s e , i f both k i n d s of p r o o f a r e p r e s e n t , t h e ad hoc and t h e 
g e n e r a l , t h e c a s e i s s t r o n g e s t of a l l . " I d . 
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L a r s o n c i t e s t h r e e f a c t o r s which i n d i c a t e whether a home h a s 
a c o n t i n u i n g s t a t u s a s a b u s i n e s s s i t u s : 1) The q u a n t i t y and 
r e g u l a r i t y of t h e work performed t h e r e ; 2) t h e c o n t i n u i n g p r e s e n c e 
o f work equipment i n t h e home; and 3) s p e c i a l c i r c u m s t a n c e s of t h e 
p a r t i c u l a r employment whic h make i t n e c e s s a r y and not m e r e l y 
p e r s o n a l l y c o n v e n i e n t t o work a t home. I n t h i s c a s e , a l l t h r e e 
f a c t o r s l e a d t o t h e c o n c l u s i o n t h a t t h e c l a i m a n t ' s home had the 
c o n t i n u i n g s t a t u s of a b u s i n e s s s i t u s . 

C l a i m a n t t e s t i f i e d t h a t he worked out of h i s home on a d a i l y 
b a s i s . He t e s t i f i e d t h a t he o n l y t r a v e l e d t o t h e e m p l o y e r ' s main 
o f f i c e i n J u n c t i o n C i t y about once a month. He a l s o t e s t i f i e d t h a t 
t h r e e company-owned v e h i c l e s were p a r k e d a t h i s home. I n h i s 
garage were q u a n t i t i e s of i n s u l a t i o n used i n t h e b u s i n e s s . I n s i d e 
t h e home, t h e employer had p a i d f o r a s e p a r a t e t e l e p h o n e w h i c h was 
l i s t e d under t h e employer's name i n t h e t e l e p h o n e book and was used 
on a d v e r t i s i n g b r o c h u r e s . T h e r e was a l s o a photocopy machine, an 
add i n g machine, an e l e c t r i c t y p e w r i t e r and a t e l e p h o n e a n s w e r i n g 
machine i n t he home which were used i n t he emp l o y e r ' s b u s i n e s s . 

The employer h i r e d t h e c l a i m a n t t o b e g i n an i n s u l a t i o n and 
w e a t h e r i z a t i o n b u s i n e s s i n t h e W i l l a m e t t e V a l l e y . The employer 
wanted a Salem o f f i c e b e c a u s e of i t s c e n t r a l l o c a t i o n . Much o f t h e 
c l a i m a n t ' s work c o n s i s t e d of t e l e p h o n i n g p r o s p e c t i v e c u s t o m e r s . 
T h i s had t o be done a t n i g h t b e c a u s e i n many homes no one was home 
d u r i n g t h e day. 

Based on t he u n c o n t r o v e r t e d e v i d e n c e , we f i n d t h a t t h e c l a i m 
a n t ' s home had t h e s t a t u s o f a c o n t i n u i n g p l a c e o f employment. 

I n a d d i t i o n , t h e c l a i m a n t t e s t i f i e d t h a t on t h e n i g h t o f t h e 
a c c i d e n t he not o n l y i n t e n d e d t o , but a c t u a l l y d i d phone t h e 
C o r v a l l i s p r o s p e c t from h i s home. T h u s , he a l s o had a s p e c i f i c 
b u s i n e s s p u r p o s e f o r h i s t r i p from t h e main o f f i c e t o h i s home a s 
w e l l a s t h e g e n e r a l purpose of t r a v e l i n g t o h i s main p l a c e of work. 

We f i n d t h a t t h e c l a i m a n t was w i t h i n t h e c o u r s e of h i s employ
ment when he was i n v o l v e d i n t h e au t o m o b i l e a c c i d e n t on t h e e v e n i n g 
of December 23, 1980. 

I I . 

The i n s u r e r a r g u e s t h a t the c l a i m a n t h a s f a i l e d t o p r o v e t h a t 
h i s c a r p a l t u n n e l syndrome and r i g h t s h o u l d e r c o n d i t i o n were c a u s e d 
by h i s a u t o m o b i l e a c c i d e n t . The i n s u r e r ' s p o s i t i o n i s e s s e n t i a l l y 
t h a t no d o c t o r e x p r e s s l y s t a t e s t h a t t h e two c o n d i t i o n s were c a u s e d 
by t h e a u t o m o b i l e a c c i d e n t e x c e p t Dr. T i l e y , who m e r e l y c h e c k e d a 
box on a l e t t e r s e n t by c l a i m a n t ' s a t t o r n e y . 

I t i s t r u e t h a t none o f t h e p h y s i c i a n s e x p r e s s l y s t a t e s t h a t 
t h e two c o n d i t i o n s were c a u s e d by t he a c c i d e n t . However, a c l o s e 
r e a d i n g of t h e m e d i c a l r e p o r t s i n t h e r e c o r d i n d i c a t e s t h a t a l l 
t h e p h y s i c i a n s a c t e d under t h e b e l i e f t h e a c c i d e n t c a u s e d t h e two 
c o n d i t i o n s . 

Dr. Needham's c h a r t n o t e s from s h o r t l y a f t e r t h e a c c i d e n t 
d e s c r i b e t h e a u t o m o b i l e a c c i d e n t and then p r o c e e d t o d i s c u s s t h e 
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c o n d i t i o n s which the d o c t o r had o b s e r v e d had d e v e l o p e d s i n c e t h e 
a c c i d e n t . The c o n d i t i o n s d e s c r i b e d i n c l u d e p a i n i n t h e r i g h t 
s h o u l d e r and g r i p weakness i n t h e r i g h t hand. 

S h o r t l y t h e r e a f t e r , Dr. S c h w a r t z r e c i t e d t h e h i s t o r y o f t h e 
a c c i d e n t i n c l u d i n g t h e c l a i m a n t ' s s t a t e m e n t t h a t h i s problems began 
w i t h i n days of t h e a c c i d e n t . He d e s c r i b e d r i g h t s h o u l d e r p a i n and 
popping i n the r i g h t s h o u l d e r . He noted weakness i n t h e r i g h t 
t h e n a l a r e a , t h e a r e a j u s t below the thumb. He c o n c l u d e d t h a t t h e 
c l a i m a n t may have d e v e l o p e d r i g h t c a r p a l t u n n e l syndrome and a m i l d 
s t r e t c h i n j u r y t o h i s r i g h t b r a c h i a l p l e x u s . 

Dr. S c h w a r t z ' s d i a g n o s i s of r i g h t c a r p a l t u n n e l syndrome was 
l a t e r c o n f i r m e d , and he performed s u r g e r y f o r t h a t c o n d i t i o n . 
However, the s h o u l d e r problems d i d not a b a t e and l a t e r seemed t o 
g e t worse. 

Dr. Melgard saw t h e c l a i m a n t f o r t h e r i g h t s h o u l d e r problems 
and l i k e a l l the o t h e r d o c t o r s r e c i t e d the h i s t o r y o f the a c c i d e n t 
i n c l u d i n g t h e f a c t t h a t t h e c l a i m a n t had s t r u c k h i s r i g h t s h o u l d e r 
a g a i n s t t h e dashboard of the p i c k u p t r u c k . Dr. Melgard o b s e r v e d 
r i g h t s h o u l d e r d i s t r e s s and opined t h a t the c l a i m a n t might have a 
C5-6 n e r v e r o o t problem. Only a minimal d i s c space n a r r o w i n g was 
o b s e r v e d on a l a t e r myelogram, but the c l a i m a n t c o n t i n u e d t o have 
s h o u l d e r problems. 

Dr. T i l e y n e x t saw the c l a i m a n t f o r h i s r i g h t s h o u l d e r prob
lems. He a l s o r e c i t e d t h e c l a i m a n t ' s h i s t o r y of the a u t o m o b i l e 
a c c i d e n t . He d i a g n o s e d p o s s i b l e r o t a t o r c u f f i n j u r y and AC j o i n t 
s e p a r a t i o n . He s t a t e d t h a t t h e s e d i a g n o s e s were " c o m p a t i b l e w i t h 
t h e mechanism of the i n j u r y . " The d i a g n o s i s of the AC j o i n t s e p 
a r a t i o n was c o n f i r m e d , and the c l a i m a n t underwent an a r t h r o p l a s t y . 

Dr. T i l e y l a t e r responded t o a l e t t e r by c l a i m a n t ' s a t t o r n e y 
w h i c h a s k e d him whether the c a r p a l t u n n e l and s h o u l d e r i n j u r i e s 
were c a u s e d by the a u t o m b i l e a c c i d e n t . He m e r e l y c h e c k e d a " y e s " 
box. The i n s u r e r a r g u e s t h a t under Moe v. C e i l i n g Systems, 44 Or 
App 429 ( 1 9 7 9 ) , and J o y c e A d a i r , 34 Van N a t t a 203 ( 1 9 8 2 ) , Dr. 
T i l e y ' s r e s p o n s e t o c l a i m a n t ' s a t t o r n e y ' s l e t t e r i s i n s u f f i c i e n t 
t o e s t a b l i s h c a u s a t i o n . 

We a g r e e t h a t Dr. T i l e y * s r e s p o n s e i n and of i t s e l f would not 
be s u f f i c i e n t t o e s t a b l i s h c a u s a t i o n . However, i n view of t h e f a c t 
t h a t a l l p h y s i c i a n s a p p a r e n t l y r e l i e d on c l a i m a n t ' s h i s t o r y o f the 
a u t o m o b i l e a c c i d e n t i n t h e i r r e p o r t s and d i a g n o s e s , and t h e f a c t 
t h a t Dr. T i l e y s a i d t h a t h i s d i a g n o s i s of the n a t u r e of the 
s h o u l d e r problem was c o n s i s t e n t w i t h the mechanism o f t h e a c c i d e n t , 
Dr. T i l e y ' s r e s p o n s e s e r v e s t o c o r r o b o r a t e and s o l i d i f y t h e 
i m p l i c i t o p i n i o n of Dr. T i l e y and the o t h e r d o c t o r s t h a t t h e c o n 
d i t i o n s were c a u s e d by the a c c i d e n t . 

We f i n d t h a t t h e c l a i m a n t h a s proven by a p r e p o n d e r a n c e o f 
t h e e v i d e n c e t h a t h i s c a r p a l t u n n e l syndrome and r i g h t s h o u l d e r 
problems were c a u s e d by h i s December 23, 1980 a u t o m o b i l e a c c i d e n t . 

I I I . 

The i n s u r e r a r g u e s t h a t the R e f e r e e e r r e d i n f a i l i n g t o 
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s p e c i f y t h e p e r i o d s d u r i n g which the c l a i m a n t was e n t i t l e d t o 
temporary t o t a l d i s a b i l i t y . I t r e l i e s on Frank R. G o n z a l e s , 34 Van 
N a t t a 551 ( 1 9 8 2 ) , i n which we s a i d t h a t i d e a l l y t h e R e f e r e e s h o u l d 
s p e c i f y t h e d a t e s o f a c l a i m a n t ' s e n t i t l e m e n t t o temporary t o t a l 
d i s a b i l i t y when s e t t i n g a s i d e a d e n i e d a g g r a v a t i o n c l a i m where t h e 
r e c o r d a l l o w s s u c h s p e c i f i c i t y . See a l s o C l y d e M. Hargens, 34-Van 
N a t t a 751 ( 1 9 8 2 ) . However, i t i s not a l w a y s p o s s i b l e t o a c h i e v e 
i d e a l s . We f i n d no b a s i s i n t h i s r e c o r d upon w h i c h t h e R e f e r e e 
c o u l d have ( o r we can) d e t e r m i n e t h e date's f o r which c l a i m a n t 
s h o u l d have been p a i d time l o s s f o l l o w i n g t h e o r d e r e d a c c e p t a n c e 
o f h i s c l a i m . 

I V . 

C l a i m a n t a r g u e s t h a t t h e a t t o r n e y ' s f e e s awarded by t h e 
R e f e r e e a r e e x c e s s i v e . The f e e awarded by t h e R e f e r e e i s w i t h i n 
t h e o r d i n a r y range of f e e s f o r d e n i e d c l a i m s a s d e t e r m i n e d i n Ada 
C. D e l R i o , 32 Van N a t t a 138 ( 1 9 8 1 ) . On t h i s r e c o r d we a r e not 
a b l e t o s a y t h a t t h e award was e x c e s s i v e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 12, 1982 i s a f f i r m e d . C l a i m 
a n t ' s a t t o r n e y i s awarded $500 as a r e a s o n a b l e a t t o r n e y ' s f e e f o r 
h i s s e r v i c e s b e f o r e t h e Board, p a y a b l e by t h e i n s u r e r . 

DAVID L . LAHAIE, C l a i m a n t WCB 81-02644 & 81 - 0 4 6 0 3 
B r i n k , Moore e t a l . , C l a i m a n t ' s A t t o r n e y s March 29, 1983 
Don G. Sw i n k , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Cheney & K e l l e y , D e f e n s e A t t o r n e y 
Reviewed by Board Members L e w i s and F e r r i s . 

The employer, C a p t a i n B's R e s t a u r a n t , and i t s i n s u r e r , 
I n d u s t r i a l I n d e m n i t y Company, r e q u e s t r e v i e w of R e f e r e e James' 
o r d e r w h i c h v a c a t e d t h e March 4, 1981 d e n i a l by I n d u s t r i a l 
I n d e m n i t y and remanded t h e c l a i m t o t h a t i n s u r e r f o r a c c e p t a n c e 
and payment; o r d e r e d I n d u s t r i a l I n d e m n i t y t o pay c l a i m a n t ' s 
c o u n s e l $800 a s a r e a s o n a b l e a t t o r n e y ' s f e e ; and a f f i r m e d t h e 
A p r i l 16, 1981 d e n i a l by M i s s i o n I n s u r a n c e Group, i n s u r e r f o r t h e 
second employer i n v o l v e d i n t h i s c a s e , A s s o c i a t e d S p e c i a l t y 
P r o d u c t s ( A S P ) . 

The o n l y i s s u e on r e v i e w i s r e s p o n s i b i l i t y . 

C a p t a i n B's a s s e r t s t h a t c l a i m a n t ' s need f o r low back s u r g e r y 
i n June 1980 was not a r e s u l t of h i s compensable low back i n j u r y 
s u s t a i n e d March 4, 1979 when he l i f t e d two b e e r c a s e s a t once 
w h i l e employed a t C a p t a i n B's; r a t h e r , i t i s the r e s u l t o f a 
second, s p e c i f i c i n j u r y s u s t a i n e d December 14, 1979 when c l a i m a n t 
s l i p p e d and f e l l i n t h e men's room w h i l e employed a t ASP. The 
second employer, ASP, and i t s i n s u r e r , M i s s i o n I n s u r a n c e Group, 
a s s e r t t h a t t h e r e i s no e v i d e n c e t o support t h e c o n t e n t i o n t h a t 
r e s p o n s i b l i t y f o r t h e June 1980 s u r g e r y i s t h a t of ASP, nor i s i t 
i n any way r e l a t e d t o t h e a l l e g e d f a l l a t ASP. 
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A f t e r our r e v i e w of the r e c o r d , we a g r e e w i t h t h e R e f e r e e ' s 
c o n c l u s i o n t h a t t h e March 4, 1979 i n j u r y s u s t a i n e d a t C a p t a i n B's 
was t h e c a u s e of c l a i m a n t ' s need f o r s u r g e r y i n June 1980. We, 
too, f i n d t h a t t h e weight o f the e v i d e n c e does not e s t a b l i s h t h a t 
the a l l e g e d second i n j u r y a t ASP c o n t r i b u t e d i n d e p e n d e n t l y t o 
c l a i m a n t ' s low back c o n d i t i o n . 

The Board a f f i r m s and adopts the o r d e r of the R e f e r e e . 
ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 26, 1982 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $100 a s and f o r a r e a s o n a b l e 
a t t o r n e y ' s f e e f o r s e r v i c e s on Board r e v i e w . 

GARY D. LAND, C l a i m a n t WCB 79-07894 
Cummins, Cummins & Brown, C l a i m a n t ' s A t t o r n e y s March 29, 1983 
Wolf, G r i f f i t h e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Mannix's o r d e r w h i c h 
found t h a t c l a i m a n t f a i l e d t o t i m e l y r e q u e s t a h e a r i n g f o l l o w i n g 
t h e i n s u r e r ' s d e n i a l . The o n l y i s s u e i s whether the c l a i m a n t had 
good c a u s e f o r f a i l i n g t o f i l e a r e q u e s t f o r h e a r i n g w i t h i n 60 
d a ys of r e c e i v i n g n o t i c e of the d e n i a l . 

The i n s u r e r i s s u e d a d e n i a l on J u l y 9, 1981, which c l a i m a n t 
r e c e i v e d on J u l y 11, 1981. The c l a i m a n t sought t h e a d v i c e of an 
a t t o r n e y a few d ays l a t e r . The a t t o r n e y , who no l o n g e r r e p r e s e n t s 
c l a i m a n t , t e s t i f i e d t h a t w i t h i n a week t o t e n d ays a f t e r he was 
c o n t a c t e d by the c l a i m a n t he d i c t a t e d a r e q u e s t f o r h e a r i n g . The 
a t t o r n e y s a i d t h a t h i s normal p r a c t i c e was t o g i v e h i s d i c t a t i o n 
t o h i s s e c r e t a r y who typed i t up and gave i t back t o him t o s i g n . 
The a t t o r n e y t e s t i f i e d he had no memory of e v e r s i g n i n g t h e r e q u e s t 
f o r h e a r i n g . No copy of the r e q u e s t was found i n t h e a t t o r n e y ' s 
f i l e s , and i t was n e v e r r e c e i v e d by the H e a r i n g s D i v i s i o n . On t h e 
s i x t y - s e c o n d day, t h e c l a i m a n t c o n t a c t e d the a t t o r n e y t o i n q u i r e 
about the s t a t u s of h i s c a s e . The a t t o r n e y t h e n checked h i s f i l e 
and r e a l i z e d t h a t no r e q u e s t f o r h e a r i n g had e v e r been f i l e d . A 
r e q u e s t f o r h e a r i n g was f i l e d t h a t day. 

C l a i m a n t a r g u e s t h a t under ORS 656.319(1) h i s f a i l u r e t o f i l e 
w i t h i n 60 days i s exc u s e d by the "good c a u s e " e x c e p t i o n . The 
c l a i m a n t , of c o u r s e , h a s t h e burden o f p r o v i n g t h e r e was good c a u s e 
f o r t h e l a t e f i l i n g . 

We have p r e v i o u s l y i n t e r p r e t e d Brown v. E B I , 289 Or 455 
( 1 9 8 0 ) , " t o mean t h a t the q u e s t i o n o f what i s rgood c a u s e ' w i t h i n 
t h e meaning of ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) i s a p o l i c y q u e s t i o n f o r t h i s 
Board t o r e s o l v e under the McPherson v. Employment D i v i s i o n , 285 
Or 541 ( 1 9 7 9 ) , l i n e of c a s e s . " J u a n i t a T r e v i n o , 34 Van N a t t a 632 
( 1 9 8 2 ) . As p o l i c y judgments, we have p r e v i o u s l y c o n c l u d e d t h a t 
t h e r e i s good c a u s e t o e x c u s e a d e l a y e d h e a r i n g r e q u e s t when t h e 
d e l a y i s c a u s e d by the n e g l i g e n c e of an a t t o r n e y ' s employe, Donna 
P. K e l l e y , 30 Van N a t t a 715 ( 1 9 8 2 ) , but t h a t a t t o r n e y n e g l i g e n c e 
i s not good c a u s e , W. L e o n a r d Bradbury, 32 Van N a t t a 246 ( 1 9 8 1 ) . 
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C l a i m a n t f i r s t a r g u e s , i n e f f e c t , t h a t we s h o u l d o v e r r u l e 
Bradbury and f i n d a s a p o l i c y m a t t e r t h a t a t t o r n e y n e g l i g e n c e i s 
good c a u s e f o r a t a r d y h e a r i n g r e q u e s t . We have c o n s i d e r e d c l a i m 
a n t ' s argument and adhere t o t he p o s i t i o n we s t a t e d i n B r a d b u r y . 

C l a i m a n t n e x t a r g u e s , i n e f f e c t , t h a t t h i s i s an 
e m p l o y e - n e g l i g e n c e c a s e l i k e t h e K e l l e y c a s e . We d i s a g r e e . 
C l a i m a n t ' s former a t t o r n e y t e s t i f i e d t h a t he might have g i v e n t h e 
d i c t a t i o n t a p e w i t h t h e r e q u e s t f o r h e a r i n g s u p p o s e d l y on i t t o 
th e s e c r e t a r y , but he might have kept t h e ta p e h i m s e l f . He a l s o 
t e s t i f i e d t h a t he might have made an e r r o r i n the o p e r a t i o n o f t h e 
d i c t a t i n g equipment. These f a c t s a r e q u i t e d i f f e r e n t from t h e 
f a c t s i n K e l l e y , i n which an a t t o r n e y ' s employe f a i l e d t o f o l l o w 
through on i n s t r u c t i o n s t h e a t t o r n e y had g i v e n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 2, 1982 i s a f f i r m e d . 

V I R G I N I A MERRILL, C l a i m a n t WCB n/a 
Weber, B a u m g a r t n e r e t a l . , C l a i m a n t ' s A t t o r n e y s March 29, 1983 
Wolf, G r i f f i t h e t a l . , D e f e n s e A t t o r n e y s O r d e r o f Abatemen t 
On March 8, 1983, t h e Board i s s u e d an Order A p p r o v i n g T h i r d 

P a r t y S e t t l e m e n t h e r e i n . The i n d u s t r i a l i n s u r e r h a s r e q u e s t e d 
r e c o n s i d e r a t i o n o f t h a t o r d e r . I n o r d e r t o a l l o w t h e Board an 
o p p o r t u n i t y t o c o n s i d e r t h e m e r i t s o f t h e i s s u e r a i s e d i n t h e 
i n s u r e r ' s r e q u e s t f o r r e c o n s i d e r a t i o n , t h e a f o r e m e n t i o n e d Board 
o r d e r i s h e r e b y a b a t e d . C l a i m a n t i s d i r e c t e d t o respond t o t h e 
i n s u r e r ' s r e q u e s t f o r r e c o n s i d e r a t i o n w i t h i n s e v e n ( 7 ) days o f 
r e c e i p t o f t h i s o r d e r . 

I T I S SO ORDERED. 
ROBERT E . MYERS, C l a i m a n t WCB 80-08694 
K a r o l W y a t t K e r s h , C l a i m a n t ' s A t t o r n e y March 29, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by t h e Board en banc. " 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Seymour's o r d e r w h i c h 
found t h a t c l a i m a n t ' s a u t h o r i z e d j o b t r a i n i n g program was p r o p e r l y 
t e r m i n a t e d by t h e F i e l d S e r v i c e s D i v i s i o n of t h e Workers' 
Compensation Department. The o n l y i s s u e i s t h e p r o p r i e t y o f t h e 
D i v i s i o n ' s a c t i o n . 

Based on our r e a d i n g of the r e c o r d , we a r e not c o n v i n c e d t h a t 
t e r m i n a t i o n of t h e a u t h o r i z e d j o b t r a i n i n g program was t h e d e c i s i o n 
o f t h e D i v i s i o n . I t a p p e a r s t h a t i t was t h e c l a i m a n t who t e r m i 
n a t e d t h e a u t h o r i z e d t r a i n i n g program by phoning h i s s u p e r v i s o r t o 
t e l l him he was going t o look f o r a " r e a l j o b . " However, assuming 
arguendo t h a t i t was the D i v i s i o n which t e r m i n a t e d c l a i m a n t and not 
v i c e v e r s a , we f i n d t h a t t h e D i v i s i o n a c t e d p r o p e r l y . 

The Board a f f i r m s and adopts the o r d e r of t h e R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 25, 1982 i s a f f i r m e d . 
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WESLEY STIENNON, C l a i m a n t WCB 81-06538 
H a y n e r , Waring e t a l . , C l a i m a n t ' s A t t o r n e y s March 29, 1983 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 
Reviewed by Board members F e r r i s and B a r n e s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e Q u i l l i n a n ' s 
o r d e r awarding c l a i m a n t compensation f o r permanent t o t a l d i s a b i l i t y 
a s a r e s u l t of h i s June 4, 1980 i n d u s t r i a l i n j u r y . The i s s u e i s 
e x t e n t of permanent d i s a b i l i t y . 

C l a i m a n t s u s t a i n e d a compensable s e v e r e r o t a t o r c u f f t e a r o f 
h i s r i g h t s h o u l d e r a s he was t h r o w i n g a l a r g e p i e c e o f wood. 
W i t h i n a week he underwent s u r g e r y f o r r e p a i r o f the r i g h t r o t a t o r 
c u f f . Seven months a f t e r s u r g e r y , he was s t i l l too weak t o r e t u r n 
t o h i s r e g u l a r employment. On J a n u a r y 21, 1981 Dr. Whitney, c l a i m 
a n t ' s t r e a t i n g o r t h o p e d i c p h y s i c i a n , r e p o r t e d t o SAIF t h a t c l a i m a n t 
was s t i l l u n a b l e t o h a n d l e the s h o v e l i n g or w h e e l b a r r o w i n g i n v o l v e d 
i n h i s r e g u l a r employment a c t i v i t y . On F e b r u a r y 10, 1981, a l t h o u g h 
c l a i m a n t was s t i l l e x p e r i e n c i n g weakness and d i s c o m f o r t , Dr. 
Whitney r e l e a s e d him t o r e t u r n t o work on a m o d i f i e d b a s i s , w i t h a 
l i f t i n g r e s t r i c t i o n of 40 pounds. C l a i m a n t a t t e m p t e d t o r e t u r n t o 
work a t t h a t time, but he was informed by h i s employer t h a t h i s o l d 
j o b was no l o n g e r a v a i l a b l e due t o a shutdown i n t h e o p e r a t i o n s o f 
t h e m i l l . C l a i m a n t t e s t i f i e d t h a t he informed h i s employer t h a t he 
was " r e a d y t o go" but was a d v i s e d t h a t many o t h e r w o r k e r s were 
ahead of him, p r e s u m a b l y i n terms of m i l l s e n i o r i t y . 

On March 23, 1981 Dr. Whitney r e l e a s e d c l a i m a n t t o r e t u r n t o 
h i s r e g u l a r work a c t i v i t y . An A p r i l 20, 1981 c h a r t n o t e i n d i c a t e s 
t h a t c l a i m a n t was e x p e r i e n c i n g o c c a s i o n a l p a i n and problems i n 
c e r t a i n p o s i t i o n s , but o t h e r w i s e was d o i n g w e l l , and t h a t he had 
not r e t u r n e d t o work b e c a u s e t h e r e was n o t h i n g a v a i l a b l e f o r him. 
On A p r i l 24, 1981 Dr. Whitney r e p o r t e d t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y a s of A p r i l 20, 1981. 

Dr. Whitney's r e p o r t o f June 9, 1981 i n d i c a t e s t h a t c l a i m a n t 
c o n t i n u e d t o e x p e r i e n c e weakness, p a i n and snapping and popping a s 
w e l l a s some c r e p i t u s on motion o f t h e s h o u l d e r . He r e s t a t e d h i s 
i m p r e s s i o n t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y and t h a t a 
r e e x a m i n a t i o n i n s i x months would be a p p r o p r i a t e t o s e e w hether 
c l a i m a n t ' s s t r e n g t h improved. At t h a t time Dr. Whitney found 
c l a i m a n t ' s s t r e n g t h t o be about 50% o f normal a g a i n s t a b d u c t i o n . 
On J u l y 2, 1981 t h e c l a i m was c l o s e d by D e t e r m i n a t i o n Order 
a w a r d i n g temporary t o t a l and temporary p a r t i a l d i s a b i l i t y and 15% 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . 

C l a i m a n t ' s a t t o r n e y i n i t i a t e d c o n t a c t w i t h t h e F i e l d S e r v i c e s 
D i v i s i o n of the Workers Compensation Department, a s a r e s u l t o f 
w h i c h c l a i m a n t was r e f e r r e d f o r e v a l u a t i o n by a v o c a t i o n a l c o n s u l 
t a n t , who found i t u n l i k e l y t h a t c l a i m a n t would e v e r g a i n reemploy
ment w i t h r e t r a i n i n g o r r e t u r n t o work r e e n t r y a s s i s t a n c e . The 
v o c a t i o n a l c o n s u l t a n t c o n c l u d e d t h a t c l a i m a n t was unemployable and 
t h a t v o c a t i o n a l a s s i s t a n c e s e r v i c e s would be i n a p p r o p r i a t e , g i v e n 
c l a i m a n t ' s p h y s i c a l l i m i t a t i o n s and s o c i a l / v o c a t i o n a l f a c t o r s . The 
c o n s u l t a n t seemed t o r e l y v e r y h e a v i l y on the f a c t t h a t t h e a r e a i n 
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w h i c h t h e c l a i m a n t and h i s w i f e r e s i d e i s v e r y e c o n o m i c a l l y 
d e p r e s s e d . " P o s i t i o n s t h a t he would appear a b l e t o h a n d l e do not 
e x i s t w i t h i n t h e Coos Bay/North Bend a r e a nor s i g n i f i c a n t l y e l s e 
where i n the s t a t e , a c c o r d i n g t o employment s e r v i c e l a b o r market 
i n f o r m a t i o n . The economy i n the Coos Bay a r e a i s of t h e w o r s t i n 
t h e s t a t e . " The c o n s u l t a n t a l s o s t a t e d t h a t r e t r a i n i n g c l a i m a n t 
would have a low p r o b a b i l i t y of s u c c e s s due t o h i s l o w l y d e v e l o p e d 
a p t i t u d e s and mid-range i n t e l l i g e n c e . As a r e s u l t of t h i s u n f a v o r 
a b l e a s s e s s m e n t , F i e l d S e r v i c e s n o t i f i e d c l a i m a n t t h a t v o c a t i o n a l 
a s s i s t a n c e d i d not appear f e a s i b l e . 

C l a i m a n t was 62 y e a r s o l d a t the time of t h e h e a r i n g . He com
p l e t e d h i s p r i m a r y e d u c a t i o n o n l y t o the f o u r t h y e a r . He h a s l i v e d 
h i s e n t i r e l i f e w i t h an u n r e p a i r e d c l e f t p a l a t e which, a c c o r d i n g t o 
the r e p o r t of t h e v o c a t i o n a l c o n s u l t a n t , p r e v e n t e d c l a i m a n t from 
t a l k i n g u n t i l t h e age o f n i n e . T h i s problem a p p a r e n t l y c o n t i n u e s 
t o a d v e r s e l y e f f e c t c l a i m a n t ' s communication s k i l l s . He h a s worked 
f o r t h i s employer f o r e i g h t y e a r s , e s s e n t i a l l y a s a u t i l i t y p e r s o n , 
but p r i m a r i l y i n a c l e a n u p c a p a c i t y . H i s v o c a t i o n a l h i s t o r y c o n 
s i s t s p r i m a r i l y of working a s a l o g g e r and i n l o g g i n g o p e r a t i o n s i n 
t h e woods. H i s work w i t h t h i s employer exposed him t o many a s p e c t s 
o f m i l l o p e r a t i o n s . C l a i m a n t t e s t i f i e d t h a t he c o n s i d e r e d h i m s e l f 
p r e c l u d e d from engaging i n any of t h e s e a c t i v i t i e s due t o t h e l i m i 
t a t i o n s c a u s e d by h i s s h o u l d e r i n j u r y . He t e s t i f i e d t h a t he h a s 
e s s e n t i a l l y no use of h i s r i g h t arm due t o l o s s o f c o n t r o l and 
give-way, d e s c r i b i n g h i s l i m i t a t i o n s i n p e r f o r m i n g many t a s k s about 
he home. He i s u n a b l e t o work w i t h h i s arms o v e r h i s head f o r any 

l e n g t h o f time, o r w i t h h i s arms extended i n e x c e s s of f o u r o r f i v e 
m i n u t e s . He t e s t i f i e d t o an i n a b i l i t y t o support h i m s e l f w i t h h i s 
r i g h t arm, and h i s s h o u l d e r p r e v e n t s him from a p p l y i n g any p r e s s u r e 
w i t h t h a t upper e x t r e m i t y . He v i e w s h i m s e l f a s b e i n g u n a b l e t o 
r e t u r n t o any of h i s p r e v i o u s j o b s i t u a t i o n s . These f a c t o r s r e s u l t 
i n t h e c o n c l u s i o n t h a t c l a i m a n t i s s e v e r e l y d i s a b l e d . However, we 
a r e u n a b l e t o f i n d t h a t c l a i m a n t i s p e r m a n e n t l y and t o t a l l y d i s 
a b l e d , c o n s i d e r i n g t h e m e d i c a l l y v e r i f i e d impairment " r e s u l t i n g from 
t h i s i n j u r y , which i s more o r l e s s c o n s i s t e n t w i t h c l a i m a n t ' s 
t e s t i m o n y , t o g e t h e r w i t h t h e p e r t i n e n t s o c i a l / v o c a t i o n a l f a c t o r s . 

A l t h o u g h t h e p r e s e n t economic turndown i n t h e s t a t e o f Oregon, 
and p a r t i c u l a r l y i n the l o c a l e i n which c l a i m a n t r e s i d e s , makes i t 
d i f f i c u l t f o r c l a i m a n t t o o b t a i n employment, we a r e r e q u i r e d t o 
e v a l u a t e h i s a s s e r t i o n t h a t he i s p e r m a n e n t l y and t o t a l l y d i s a b l e d 
i n t h e c o n t e x t of h i s a b i l i t y t o o b t a i n and h o l d g a i n f u l employment 
i n a h y p o t h e t i c a l l y normal l a b o r market, W i l s o n v. W eyerhaueser, 
30 Or App 403, 409 ( 1 9 7 7 ) , which i s not n e c e s s a r i l y l i m i t e d t o one 
f i n i t e ^ g e o g r a p h i c a l a r e a , Raymond Ors b o r n , 34 Van N a t t a 574 ( 1 9 8 2 ) . 

We f i n d t h a t c l a i m a n t ' s p h y s i c a l l i m i t a t i o n s a r e not so s e v e r e 
a s t o amount t o a f i n d i n g of permanent t o t a l d i s a b i l i t y , even when 
c o n s i d e r e d i n c o n j u n c t i o n w i t h h i s u n f a v o r a b l e s o c i a l / v o c a t i o n a l 
f a c t o r s . A l t h o u g h Dr. Whitney d i d r e l e a s e c l a i m a n t t o f u l l employ
ment a c t i v i t y , w i t h an a p p a r e n t u n d e r s t a n d i n g o f what was i n v o l v e d 
i n c l a i m a n t ' s d ay-to-day a c t i v i t i e s , he r e p o r t e d c e r t a i n p h y s i c a l 
l i m i t a t i o n s when a s k e d t o e v a l u a t e c l a i m a n t ' s p h y s i c a l c a p a c i t y a s 
p a r t o f t h e v o c a t i o n a l a s s e s s m e n t . He i n d i c a t e d c l a i m a n t would not 
be a b l e t o l i f t or c a r r y i n e x c e s s of 25 pounds. These l i m i t a t i o n s 
a r e w i t h r e g a r d t o c l a i m a n t ' s r i g h t arm, not h i s l e f t arm. C l a i m 
a n t would be c a p a b l e , i n Dr. Whitney's o p i n i o n , o f w o r k i n g on an 
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e i g h t - h o u r p e r day b a s i s , and he i n d i c a t e d t h a t c l a i m a n t would 
e x p e r i e n c e no l i m i t a t i o n s i n s i t t i n g , s t a n d i n g o r w a l k i n g . C l a i m 
a n t ' s r i g h t arm a c t i v i t i e s would be l i m i t e d i n terms o f p u s h i n g o r 
p u l l i n g arm c o n t r o l s , but he h a s no l i m i t a t i o n s w i t h r e s p e c t t o h i s 
l e f t arm. C o n s i s t e n t w i t h c l a i m a n t ' s t e s t i m o n y , he does have l i m i 
t a t i o n s i n c r a w l i n g , but no l i m i t a t i o n s i n bending, s q u a t t i n g o r 
c l i m b i n g . S i m p l e g r a s p i n g a c t i v i t i e s a p p a r e n t l y would not p r e s e n t 
a problem f o r c l a i m a n t . 

Based upon Dr. Whitney's f i n d i n g s on e x a m i n a t i o n , i n d i c a t i n g 
l o s s i n motion of the r i g h t s h o u l d e r , i n c l u d i n g p a i n and l o s s o f 
s t r e n g t h , a s w e l l a s c l a i m a n t ' s t e s t i m o n y , we have a s s e s s e d c l a i m 
a n t ' s impairment r a t i n g a t 27% of the whole p e r s o n . We f i n d t h a t 
c l a i m a n t ' s work h i s t o r y c o n s i s t s p r i m a r i l y o f heavy work, and t h a t 
he i s now l i m i t e d t o p e r f o r m i n g l i g h t work a c t i v i t y . C o n s i d e r i n g 
c l a i m a n t ' s r e l a t i v e l a c k of e d u c a t i o n and t r a i n i n g , o t h e r t h a n 
a c t i v i t i e s he has l e a r n e d on the j o b , a s w e l l a s h i s age and 
a p p a r e n t mental c a p a c i t y , we f i n d t h a t he i s e n t i t l e d t o an award 
f o r 60% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . A l t h o u g h we do 
not s e r i o u s l y q u e s t i o n c l a i m a n t ' s m o t i v a t i o n t o r e t u r n t o work i n 
a c a p a c i t y s u i t e d t o h i s p h y s i c a l l i m i t a t i o n s , we s i m p l y a r e not 
c o n v i n c e d t h a t , a s a consequence of h i s compensable i n j u r y , c l a i m 
a n t h a s been r e n d e r e d u n a b l e t o s e l l h i s s e r v i c e s on a r e g u l a r 
b a s i s i n a h y p o t h e t i c a l l y normal l a b o r market. 

S A I F h a s r e q u e s t e d t h a t i t be a l l o w e d a c r e d i t f o r amounts 
p a i d under the terms of the R e f e r e e ' s o r d e r , t o be o f f s e t a g a i n s t 
t h e award o f compensation g r a n t e d h e r e i n . F o r the r e a s o n s s t a t e d 
i n G l e n n 0. H a l l , WCB Case No. 81-03510, 35 Van N a t t a 275 (March 
22, 1 9 8 3 ) , S A I F ' s r e q u e s t i s d e n i e d . C l a i m a n t s h a l l be p a i d a l l 
a d d i t i o n a l permanent p a r t i a l d i s a b i l i t y b e n e f i t s o r d e r 3 d h e r e i n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 18, 1982 i s r e v e r s e d . C l a i m 
a n t i s awarded compensation f o r 60% u n s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y . T h i s award i s i n l i e u of a l l p r i o r a w ards. C l a i m a n t ' 
a t t o r n e y i s a l l o w e d 25% of the i n c r e a s e d c o m p e n s a t i o n awarded by 
t h i s o r d e r , i n l i e u of t he a t t o r n e y ' s f e e a l l o w e d by t h e R e f e r e e ' s 
o r d e r . 
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MARY L. TATE, C l a i m a n t WCB 81-04682 & 81-0 5 2 3 3 
Gal t o n , P o p i c k & S c o t t , C l a i m a n t ' A t t o r n e y s March 29, 1983 
Wolf, G r i f f i t h e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members L e w i s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e L e a h y ' s o r d e r w h i c h f a i l e d 
t o award h e r any compensation f o r permanent d i s a b i l i t y i n a d d i t i o n 
t o t h a t p r e v i o u s l y g r a n t e d by p r i o r awards; d e c l i n e d t o a l l o w 
c l a i m a n t ' s a t t o r n e y an a t t o r n e y ' s f e e p a y a b l e out o f c l a i m a n t ' s 
temporary p a r t i a l d i s a b i l i t y compensation, w h i c h c o u n s e l c l a i m s he 
was i n s t r u m e n t a l i n o b t a i n i n g i n b e h a l f of t h e c l a i m a n t ; and 
r e f u s e d t o impose a p e n a l t y o r a t t o r n e y ' s f e e f o r v a r i o u s a c t i o n s 
by t h e i n s u r e r a l l e g e d t o be u n r e a s o n a b l e . C l a i m a n t a l s o c o n t e n d s 
t h a t t h e R e f e r e e e r r e d i n r e f u s i n g t o admit c e r t a i n documents 
o f f e r e d i n v i o l a t i o n of OAR 4 3 6 - 8 3 - 4 0 0 ( 3 ) , t h e te n - d a y r u l e . With 
t h e e x c e p t i o n of one i s s u e , c o n c e r n i n g c o u n s e l ' s e n t i t l e m e n t t o an 
a t t o r n e y ' s f e e p a y a b l e out of payments of temporary p a r t i a l d i s 
a b i l i t y r e c e i v e d by c l a i m a n t , we a f f i r m t h e R e f e r e e ' s c o n c l u s i o n on 
a l l i s s u e s . 

C l a i m a n t was compensably i n j u r e d on J u l y 29, 1979 when she 
s p r a i n e d h e r l e f t a n k l e w h i l e h e l p i n g a p a t i e n t a t b e d s i d e i n t h e 
c o u r s e o f h e r employment a s a n u r s e ' s a i d e . A l though c l a i m a n t 
d e n i e d h a v i n g p r e v i o u s l y i n j u r e d h e r l e g , we f i n d t h a t she had, i n 
f a c t , p r e v i o u s l y i n j u r e d h e r l e f t l e g p r i o r t o h e r i n d u s t r i a l 
i n j u r y , and t h a t she had e x p e r i e n c e d i n t e r m i t t e n t problems w i t h 
t h e l e g f o r a y e a r p r e c e d i n g t h e i n j u r y a t work. 

A f t e r h e r J u l y 1979 i n j u r y c l a i m a n t ' s a t t e n d i n g p h y s i c i a n p u t 
h e r i n a s h o r t l e g c a s t f o r f o u r weeks, f o l l o w i n g w h i c h she was 
p l a c e d on s e v e r a l p h y s i c a l t h e r a p y regimens. She was r e l e a s e d t o 
r e t u r n t o work on September 21, 1979 but was r e q u i r e d t o c e a s e h e r 
work a c t i v i t y due t o an i n c r e a s e i n p a i n and s w e l l i n g o f h e r a n k l e . 
The c l a i m was e v e n t u a l l y c l o s e d by a D e t e r m i n a t i o n Order d a t e d 
March 7, 1980 aw a r d i n g c l a i m a n t temporary t o t a l d i s a b i l i t y f o r t he 
p e r i o d s August 24, 1979 through September 20, 1979 and Oct o b e r 1, 
1979 t h r o u g h J a n u a r y 16, 1980. 

C l a i m a n t r e i n j u r e d h e r a n k l e a t work on June 11, 1980 w h i c h 
r e s u l t e d i n c l a i m r e o p e n i n g and subsequent c l o s u r e by a November 3, 
1980 D e t e r m i n a t i o n Order awarding temporary t o t a l d i s a b i l i t y f o r 
t h e p e r i o d J u n e 11 through June 25, 1980 and an award of s c h e d u l e d 
permanent d i s a b i l i t y f o r a 5% l o s s o f c l a i m a n t ' s l e f t f o o t ( a n k l e ) . 

On November 19, 1980 c l a i m a n t a p p a r e n t l y s u s t a i n e d a n o t h e r 
i n j u r y when she was moving a p a t i e n t from a bed t o a commode and 
f e l l , t w i s t i n g h e r l e f t a n k l e . The Form 801 i n d i c a t e s t h a t t h i s 
c l a i m was a c c e p t e d a s a d i s a b l i n g o c c u p a t i o n a l d i s e a s e c l a i m ; how
e v e r , t h e r e i s p r e s e n t l y no c l a i m b e f o r e t h e Board t h a t c l a i m a n t 
s u f f e r s from an o c c u p a t i o n a l d i s e a s e w i t h i n t h e meaning o f ORS 
656.802. T h i s November 1980 i n c i d e n t h a s been l i t i g a t e d a s a 
s e p a r a t e i n j u r y c l a i m t o t h e same p o r t i o n o f c l a i m a n t ' s body, i . e . , 
h e r l e f t a n k l e . 

C l a i m a n t c o n t i n u e d t o e x p e r i e n c e d i f f i c u l t i e s s u b s e q u e n t t o 
t h i s November 1980 i n c i d e n t . She was p l a c e d i n a s h o r t l e g w a l k i n g 
c a s t and g i v e n a n t i - i n f l a m m a t o r y m e d i c a t i o n . The c a s t was removed, 
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w h i r l p o o l t r e a t m e n t s were a d m i n i s t e r e d , c o r t i s o n e t r e a t m e n t s c o n 
t i n u e d , and on J a n u a r y 13, 1981 c l a i m a n t was r e l e a s e d t o r e t u r n t o 
work on a t r i a l b a s i s . I n a l e t t e r r e p o r t d a t e d F e b r u a r y 19, 1981 
Dr. C a r r a d v i s e d t h e i n s u r e r t h a t , a l t h o u g h he had not s e e n c l a i m 
a n t s i n c e h e r r e l e a s e t o work on J a n u a r y 13, 1981, he assumed t h a t 
s h e was c o n t i n u i n g t o work and t h a t she c o u l d be c o n s i d e r e d 
m e d i c a l l y s t a t i o n a r y . I t was h i s o p i n i o n t h a t t h e November 1980 
i n c i d e n t d i d not r e s u l t i n any impairment i n a d d i t i o n t o t h a t p r e 
v i o u s l y m a n i f e s t e d i n t h e a n k l e . I n a l e t t e r r e p o r t o f A p r i l 17, 
1981, Dr. C a r r r e i t e r a t e d h i s o p i n i o n t h a t c l a i m a n t c o u l d be con
s i d e r e d m e d i c a l l y s t a t i o n a r y . He had a p p a r e n t l y examined c l a i m a n t 
sometime i n t h e i n t e r i m between t h i s r e p o r t and h i s F e b r u a r y 19, 
1981 r e p o r t . He s t a t e d t h a t c l a i m a n t had no l o s s o f motion o r 
weakness i n h e r l e g , t h a t she c o n t i n u e d t o m a n i f e s t p a i n a f t e r 
b e i n g on h e r l e g f o r any extended p e r i o d ; and t h a t he, t h e r e f o r e , 
r a t e d h e r r e s i d u a l impairment a s b e i n g i n the m i l d r a n g e . A D e t e r 
m i n a t i o n Order i s s u e d May 5, 1981 awarding c l a i m a n t temporary t o t a l 
d i s a b i l i t y c o m p ensation f o r t h e p e r i o d November 20, 1980 t hrough 
J a n u a r y 12, 1981. 

I n a June 29, 1981 l e t t e r r e p o r t t o t h e i n s u r e r , Dr. C a r r 
a d v i s e d t h a t a s o f June 4, 1981 c l a i m a n t had been u n a b l e t o work 
due t o r e c u r r i n g problems w i t h h e r a n k l e , d i r e c t l y r e l a t e d t o h e r 
November 1980 i n j u r y . He s t a t e d : " I have s e e n [ c l a i m a n t ] 
r e c e n t l y f o r a g g r a v a t i o n o f h e r a n k l e problems." C l a i m a n t ' s r e t u r n 
t o work was a p p a r e n t l y c o m p l i c a t e d by c e r t a i n problems w i t h h e r 
knee, which were not c l e a r l y d e f i n e d by Dr. C a r r a t t h e t i m e o f h i s 
June 29, 1981 l e t t e r . 

I n a September 11, 1981 r e p o r t , Dr. C a r r i n d i c a t e d t h a t c l a i m 
a n t had been r e l e a s e d t o r e t u r n t o work a s o f August 18, 1981 and 
t h a t he had not s e e n c l a i m a n t s i n c e t h a t d a t e . He d i a g n o s e d c l a i m 
a n t ' s i n j u r y a s a c h r o n i c s p r a i n of h e r l e f t a n k l e , w i t h an a c u t e 
e x a c e r b a t i o n s u s t a i n e d i n h e r i n j u r y o f November 1980. Dr. C a r r 
f u r t h e r i n d i c a t e d t h a t c l a i m a n t ' s p r i m a r y problem was a p p a r e n t l y a 
t e a r o f t h e a n t e r i o r t a l o f i b u l a r l i g a m e n t w i t h r e s u l t a n t s y n o v i t i s 
of t h e a n k l e j o i n t , which he e x p e c t e d would c o n t i n u e t o c a u s e d i f 
f i c u l t i e s i n c l a i m a n t ' s a n k l e , w h i c h might b e n e f i t from some form 
o f b r a c i n g i n o r d e r t o p r e v e n t r e c u r r e n t i n j u r i e s . An October 15, 
1981 r e p o r t from Dr. C a r r i n d i c a t e s t h a t , a s o f h i s l a s t examina
t i o n , August 17, 1981, t h e r e appeared t o be no o b j e c t i v e e v i d e n c e 
o f permanent impairment r e s u l t i n g from c l a i m a n t ' s November 1980 
i n j u r y . 

"The o n l y t h i n g 'permanent' about Mrs. T a t e ' s 
a n k l e i s t h e f a c t t h a t she keeps h a v i n g 
r e c u r r e n t i n j u r i e s and may c o n t i n u e t o have 
t h e s e a s time goes on. However, between 
e p i s o d e s , she seems t o r e g a i n f u l l f u n c t i o n 
of the a n k l e w i t h o u t any impairment." 

The c l a i m remained i n open s t a t u s a l t h o u g h c l a i m a n t was not 
r e c e i v i n g temporary d i s a b i l i t y b e n e f i t s , w h i c h a p p a r e n t l y were 
t e r m i n a t e d a s of August 18, 1981, a t which time Dr. C a r r had 
r e l e a s e d c l a i m a n t t o r e t u r n t o work. I n J a n u a r y 1982, c l a i m a n t ' s 
a t t o r n e y s u b m i t t e d a l e t t e r t o t h e i n s u r e r under c o v e r o f which was 
a r e p o r t from Dr. C a r r d a t e d December 20, 1981 i n d i c a t i n g t h a t 
c l a i m a n t was not c a p a b l e o f working a f u l l s c h e d u l e but c o u l d o n l y 
work a l i m i t e d number of h o u r s p e r week due t o r e c u r r i n g problems 
w i t h t h e c o n d i t i o n of h e r a n k l e . C o u n s e l ' s l e t t e r , a p p a r e n t l y 
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d a t e d J a n u a r y 4, 1982, and the e n c l o s e d l e t t e r r e p o r t from Dr. 
C a r r , a r e not c o n t a i n e d i n t h e r e c o r d on r e v i e w . The R e f e r e e 
e x c l u d e d t h e s e documents b e c a u s e t h e y were s u b m i t t e d i n v i o l a t i o n 
o f OAR 4 3 6 - 8 3 - 4 0 0 ( 3 ) , t h e t en-day r u l e . C l a i m a n t h a s a s s i g n e d t h i s 
e v i d e n t i a r y r u l i n g a s e r r o r . A l though t h e e x h i b i t s a r e not c o n 
t a i n e d i n t h e r e c o r d , t h e r e i s e v i d e n c e i n t h e form o f t e s t i m o n y 
c o n c e r n i n g t h e c i r c u m s t a n c e s s u r r o u n d i n g c o u n s e l ' s s u b m i s s i o n o f 
h i s l e t t e r and t h e p h y s i c i a n ' s r e p o r t t o t h e i n s u r e r and t h e 
i n s u r e r ' s r e s p o n s e upon r e c e i p t o f t h i s i n f o r m a t i o n . The c l a i m s 
p e r s o n r e s p o n s i b l e f o r a d m i n i s t r a t i o n o f c l a i m a n t ' s c l a i m t e s t i 
f i e d t h a t , upon r e c e i p t of t h i s i n f o r m a t i o n s u b m i t t e d by c l a i m a n t ' s 
a t t o r n e y , r e q u e s t i n g payment o f a d d i t i o n a l temporary d i s a b i l i t y 
c o m p e n s a t i o n , c l a i m a n t was p a i d r e t r o a c t i v e t emporary p a r t i a l d i s 
a b i l i t y b e n e f i t s f o r t h e p e r i o d August 15, 1981 and u n t i l J a n u a r y 
18, 1982 when c l a i m a n t was l a i d o f f . 

On J a n u a r y 15, 1982 t h e i n s u r e r s u b m i t t e d t h e c l a i m t o t h e 
E v a l u a t i o n D i v i s i o n f o r c l o s u r e . The c l a i m s p e r s o n t e s t i f i e d a t 
h e a r i n g t h a t Dr. C a r r ' s s t a t e m e n t t h a t c l a i m a n t was c a p a b l e o f 
w o rking t h r e e d ays a week was not an i n d i c a t i o n , i n h e r judgment, 
t h a t c l a i m a n t was no l o n g e r m e d i c a l l y s t a t i o n a r y ; and t h a t , b a s e d 
upon a r e p o r t from Dr. C a r r w r i t t e n i n October 1981, i t was h e r 
judgment t h a t c l a i m a n t was and had been m e d i c a l l y s t a t i o n a r y s i n c e 
t h a t t i m e , t h e c l a i m n e v e r h a v i n g been s u b m i t t e d f o r c l o s u r e due t o 
i n a d v e r t e n c e . The c l a i m s p e r s o n ' s t e s t i m o n y r e f e r s t o an O c t o b e r 
19 l e t t e r i n d i c a t i n g permanent impairment; however, t h e o n l y r e p o r t 
from Dr. C a r r i n t h e r e c o r d i s d a t e d October 15, 1981, w h i c h h a s 
been r e f e r r e d t o above. We a r e s a t i s f i e d t h a t , i n r e f e r r i n g t o t h e 
O c t o b e r 19 l e t t e r , t h e c l a i m s p e r s o n was a c t u a l l y r e f e r r i n g t o t h e 
O c t o b e r 15, 1981 l e t t e r from Dr. C a r r . 

I n r e s p o n s e t o t h e r e q u e s t f o r c l a i m c l o s u r e , t h e E v a l u a t i o n 
D i v i s i o n i s s u e d a D e t e r m i n a t i o n Order on J a n u a r y 26, 1982 r e c l o s i n g 
c l a i m a n t ' s November 18, 1980 i n j u r y c l a i m . T h i s D e t e r m i n a t i o n 
O r d e r i s not i n t h e r e c o r d ; however, i t i s r e f e r r e d t o i n a s u b s e 
quent D e t e r m i n a t i o n Order w h i c h v a c a t e s and s e t s a s i d e t h e J a n u a r y 
26 D e t e r m i n a t i o n Order a s p r e m a t u r e . 

C o r r e s p o n d e n c e from Dr. C a r r t o t h e i n s u r e r i n F e b r u a r y 1982 
i n d i c a t e s t h a t Dr. C a r r had a d v i s e d c l a i m a n t t o work no more t h a n 
t h r e e d a y s a week b e c a u s e of i n c r e a s e d p a i n o c c a s i o n e d by any 
p e r i o d o f work a c t i v i t y i n e x c e s s o f t h r e e d a y s . On F e b r u a r y 20, 
1982 Dr. C a r r i n d i c a t e d t h a t h i s p r e v i o u s s t a t e m e n t t h a t c l a i m a n t 
was m e d i c a l l y s t a t i o n a r y i n August 1981 was p r o b a b l y p r e m a t u r e ; 
t h a t h e r l i m i t a t i o n o f a t h r e e day work week was p r o b a b l y a perma
nent s i t u a t i o n ; and t h a t , t h e r e f o r e , i t was now s a f e t o s a y t h a t 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y a s o f F e b r u a r y 1, 1982. Dr. C a r r 
r e i t e r a t e d t h e s e i m p r e s s i o n s c o n c e r n i n g c l a i m a n t ' s m e d i c a l l y s t a 
t i o n a r y s t a t u s , permanent impairment and l i m i t a t i o n s i n h e r a b i l i t y 
t o work, i n a l e t t e r r e p o r t o f A p r i l 22, 1982. On May 4, 1982 a 
D e t e r m i n a t i o n Order r e s c i n d i n g t h e p r e v i o u s l y mentioned J a n u a r y 26, 
1982 D e t e r m i n a t i o n Order, awarding c l a i m a n t c o m p e n s a t i o n f o r tempo
r a r y t o t a l d i s a b i l i t y from June 4, 1981 t h r o u g h August 17, 1981, 
temporary p a r t i a l d i s a b i l i t y from August 18, 1981 t h r o u g h F e b r u a r y 
1, 1982 and an award o f s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r 
a 10% l o s s o f c l a i m a n t ' s l e f t f o o t ( l o w e r l e g ) . 

C l a i m a n t a r g u e s t h a t t h e R e f e r e e e r r o n e o u s l y r e f u s e d t o admit 
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t h e J a n u a r y 4, 1982 l e t t e r he s u b m i t t e d t o t h e i n s u r e r , a s w e l l a s 
t h e December 1981 l e t t e r r e p o r t from Dr. C a r r s u b m i t t e d under c o v e r 
o f c o u n s e l ' s l e t t e r . I n s u p p o r t o f t h i s c o n t e n t i o n , c l a i m a n t main
t a i n s t h a t , b e c a u s e t h e s e documents were i n p o s s e s s i o n o f b o t h 
p a r t i e s some f o u r months p r e c e d i n g t h e h e a r i n g , i t was an abuse of 
t h e R e f e r e e ' s d i s c r e t i o n t o r e f u s e t o admit them. We d i s a g r e e . We 
h ave p r e v i o u s l y s t a t e d t h a t , i n a d d i t i o n t o r e q u i r i n g r e c i p r o c a l 
d i s c l o s u r e o f e x h i b i t s , t h e t en-day r u l e r e q u i r e s s u b m i s s i o n o f 
documents upon w h i c h a p a r t y i n t e n d s t o r e l y a t h e a r i n g t o t h e 
R e f e r e e a t l e a s t t e n d a ys b e f o r e h e a r i n g . " [ T ] h e r u l e i n p a r t 
p r o t e c t s an i n t e r e s t of t h i s forum t h a t t r a n s c e n d s t h e s t r a t e g i c 
i n t e r e s t s of t h e l i t i g a n t s . So viewed, a l l l a t e e x h i b i t s a r e 
e q u a l l y s u b j e c t t o e x c l u s i o n r e g a r d l e s s of whether o b j e c t i o n s a r e 
made by t h e p a r t i e s . " F r e d Hanna, 34 Van N a t t a 1271, 1272 ( 1 9 8 2 ) . 
C l a i m a n t h a s o f f e r e d no o t h e r j u s t i f i c a t i o n f o r h i s f a i l u r e t o sub
m i t t h e s e documents i n c o m p l i a n c e w i t h OAR 4 3 6 - 8 3 - 4 0 0 ( 3 ) ; t h e r e 
f o r e , we do not f i n d t h e R e f e r e e ' s r e f u s a l t o admit t h e s e p r o f f e r e d 
e x h i b i t s t o c o n s t i t u t e an abuse of d i s - c r e t i o n . C f . Donald J . 
Young, 35 Van N a t t a 143 ( 1 9 8 3 ) . 

C o n c e r n i n g t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y 
a t t r i b u t a b l e t o h e r compensable i n d u s t r i a l i n j u r i e s , she h a s p r e 
v i o u s l y r e c e i v e d an award f o r a 5% l o s s of h e r l e f t f o o t a s a 
r e s u l t o f h e r J u l y 29, 1979 i n j u r y . As a r e s u l t o f h e r s u b s e q u e n t 
i n j u r y on November 19, 1980 c l a i m a n t r e c e i v e d an a d d i t i o n a l s c h e d 
u l e d award o f 10% f o r l o s s of h e r l e f t f o o t , f o r a t o t a l award o f 
20.25° o f s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r a 15% l o s s o f 
h e r l e f t f o o t . C l a i m a n t ' s c r e d i b i l i t y was s e r i o u s l y i m p a i r e d . As 
found by t h e R e f e r e e , c l a i m a n t ' s d e n i a l o f p r i o r l e f t f o o t i n c i 
d e n t s and t r e a t m e n t , a s documented i n m e d i c a l r e c o r d s p r e d a t i n g 
c l a i m a n t ' s i n i t i a l i n j u r y , c annot be e x c u s e d . We, t h e r e f o r e , 
a f f i r m and adopt t h a t p o r t i o n of the R e f e r e e ' s o r d e r r e f u s i n g t o 
g r a n t c l a i m a n t any compensation f o r permanent d i s a b i l i t y i n a d d i 
t i o n t o t h a t p r e v i o u s l y awarded. 

C l a i m a n t ' s a t t o r n e y a l l e g e s e n t i t l e m e n t t o an a t t o r n e y ' s f e e 
a s r e m u n e r a t i o n f o r h i s e f f o r t s i n o b t a i n i n g a d d i t i o n a l t emporary 
d i s a b i l i t y c o m p ensation i n b e h a l f o f c l a i m a n t f o r t h e p e r i o d August 
17, 1981 t hrough J a n u a r y 18, 1982. Although c o u n s e l ' s l e t t e r o f 
J a n u a r y 4, 1982 t o t h e i n s u r e r , a s w e l l a s t h e December 1981 l e t t e r 
r e p o r t from Dr. C a r r , a r e not c o n t a i n e d i n t h e r e c o r d , t h e r e i s 
s u f f i c i e n t e v i d e n c e c o n c e r n i n g t h e c i r c u m s t a n c e s s u r r o u n d i n g t h e 
i n s u r e r ' s r e c e i p t o f t h i s i n f o r m a t i o n from c o u n s e l t o s u b s t a n t i a t e 
an a l l o w a n c e of a r e a s o n a b l e a t t o r n e y ' s f e e p a y a b l e out o f t h e 
t e mporary p a r t i a l d i s a b i l i t y c ompensation c l a i m a n t r e c e i v e d a s a 
r e s u l t of h e r a t t o r n e y ' s e f f o r t s . 

OAR 438-47-015 p r o v i d e s t h a t when an a t t o r n e y i s i n s t r u m e n t a l 
i n o b t a i n i n g c o mpensation f o r a c l a i m a n t w i t h o u t a h e a r i n g , a r e a 
s o n a b l e a t t o r n e y ' s f e e may be a l l o w e d , and t h a t t h e amount o f t h e 
f e e i s t o be d e t e r m i n e d i n a summary p r o c e e d i n g by a R e f e r e e . T h i s 
r u l e does not c o n t e m p l a t e t h e i s s u e o f an a t t o r n e y ' s e n t i t l e m e n t t o 
s u c h a f e e a r i s i n g i n an a d v e r s a r y c o n t e x t , and we do n o t f u l l y 
u n d e r s t a n d t h e i n s u r e r ' s o b j e c t i o n , a s s t a t e d i n i t s b r i e f , t o 
a l l o w i n g c l a i m a n t ' s a t t o r n e y a r e a s o n a b l e f e e p a y a b l e out o f t h e 
c l a i m a n t ' s award of temporary p a r t i a l d i s a b i l i t y c o m p e n s a t i o n . We 
f i n d t h a t upon r e c e i p t of c o u n s e l ' s s u b m i s s i o n s , t h e i n s u r e r 
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p r o p e r l y responded by p a y i n g r e t r o a c t i v e temporary d i s a b i l i t y com
p e n s a t i o n ; t h a t t h i s c ompensation was p a i d i n r e s p o n s e t o and a s a 
r e s u l t o f e f f o r t s expended by c o u n s e l i n b e h a l f o f h i s c l i e n t ; and 
t h a t , t h e r e f o r e , c o u n s e l i s e n t i t l e d t o r e m u n e r a t i o n f o r o b t a i n i n g 
a d d i t i o n a l c o m p e n s a t i o n i n b e h a l f o f c l a i m a n t . We, t h e r e f o r e , 
award c l a i m a n t ' s a t t o r n e y a r e a s o n a b l e a t t o r n e y ' s f e e . 

C l a i m a n t a l l e g e s t h a t p e n a l t i e s and a t t o r n e y ' s f e e s a r e appro
p r i a t e , b a s e d upon s e v e r a l a l l e g a t i o n s o f u n r e a s o n a b l e conduct on 
t h e p a r t of t h e i n s u r e r . C o u n s e l a l s o c l a i m s e n t i t l e m e n t t o an 
i n s u r e r - p a i d a t t o r n e y ' s f e e f o r o v e r t u r n i n g a de f a c t o d e n i a l . We 
w i l l f i r s t a d d r e s s t h e c l a i m o f e n t i t l e m e n t t o an a t t o r n e y ' s f e e 
f o r overcoming an a l l e g e d de f a c t o d e n i a l . 

C l a i m a n t a l l e g e s t h a t t h e i n s u r e r ' s a c t i o n o f s u b m i t t i n g t h e 
c l a i m t o t h e E v a l u a t i o n D i v i s i o n f o r c l o s u r e a f t e r p a y i n g r e t r o 
a c t i v e temporary p a r t i a l d i s a b i l i t y payments c o n s t i t u t e s a de f a c t o 
d e n i a l o f t h e c l a i m f o r a d d i t i o n a l b e n e f i t s . C l a i m a n t p a r a p h r a s e s 
t h e c l a i m s p e r s o n ' s t e s t i m o n y t o s t a t e t h a t , a c c o r d i n g t o h e r 
t e s t i m o n y , i t was h e r u n d e r s t a n d i n g t h a t c o u n s e l ' s l e t t e r and Dr. 
C a r r ' s l e t t e r s u b m i t t e d under c o v e r t h e r e o f l e d h e r t o u n d e r s t a n d 
t h a t c l a i m a n t was no l o n g e r m e d i c a l l y s t a t i o n a r y . C o n t r a r y t o t h i s 
c h a r a c t e r i z a t i o n o f t h e t e s t i m o n y , t h e c l a i m s r e p r e s e n t a t i v e t e s t i 
f i e d t h a t h e r u n d e r s t a n d i n g o f Dr. C a r r ' s r e p o r t d i d not i n d i c a t e 
one way o r t h e o t h e r a s t o whether o r not c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y a t t h e time of h i s December 1981 r e p o r t ; t h a t c l a i m a n t ' s 
i n a b i l i t y t o work more t h a n a t h r e e day work week had been o f 
l o n g - s t a n d i n g d u r a t i o n , hence t h e r e t r o a c t i v e payment o f 'temporary 
d i s a b i l i t y b e n e f i t s t o August 1981; and t h a t t h i s i n a b i l i t y t o work 
any more t h a n t h r e e d a y s a week was a r e l a t i v e l y permanent s i t u a 
t i o n . The c l a i m s p e r s o n f u r t h e r t e s t i f i e d t h a t t h e c l a i m had not 
been s u b m i t t e d f o r c l o s u r e i n October 1981 due t o i n a d v e r t e n c e i n 
t h e c l a i m s p r o c e s s i n g p r o c e d u r e . The c l a i m was s u b m i t t e d f o r 
c l o s u r e on o r about J a n u a r y 15, 1982. A D e t e r m i n a t i o n Order i s s u e d 
J a n u a r y 26, 1982. I t was not u n t i l F e b r u a r y 20, 1982 t h a t Dr. C a r r 
i n d i c a t e d t h a t h i s e a r l i e r s t a t e m e n t r e g a r d i n g c l a i m a n t ' s m e d i c a l l y 
s t a t i o n a r y s t a t u s a s of August 1981 was p r o b a b l y p r e m a t u r e , and 
t h a t s h e c o u l d be c o n s i d e r e d m e d i c a l l y s t a t i o n a r y a s o f F e b r u a r y 1, 
1982. 

The i n s u r e r ' s a c t i o n i n p r o m p t l y p a y i n g r e t r o a c t i v e t emporary 
d i s a b i l i t y b e n e f i t s o b v i o u s l y c o n s t i t u t e s an a c c e p t a n c e o f t h e 
c l a i m f o r a d d i t i o n a l b e n e f i t s ; and t h e a c t i o n i n s u b m i t t i n g t h e 
c l a i m f o r c l o s u r e , i f a n y t h i n g , would amount to. a c l a i m o f prema
t u r e c l o s u r e . Based upon Dr. C a r r ' s F e b r u a r y 20, 1982 l e t t e r 
r e p o r t i n d i c a t i n g a m o d i f i c a t i o n i n h i s o p i n i o n o f c l a i m a n t ' s 
m e d i c a l l y s t a t i o n a r y s t a t u s , t h e i n s u r e r r e s u b m i t t e d t h e c l a i m f o r 
c l o s u r e t o t h e E v a l u a t i o n D i v i s i o n , w h i c h t h e n p r o c e e d e d t o v a c a t e 
i t s J a n u a r y 26, 1982 D e t e r m i n a t i o n O r d e r on t h e b a s i s o f i t s prema
t u r e i s s u a n c e . T h e r e i s , t h e r e f o r e , no i s s u e c o n c e r n i n g p r e m a t u r e 
c l o s u r e , u n l e s s i t i s t h a t t h e May 4, 1982 D e t e r m i n a t i o n O r d e r 
c l o s i n g c l a i m a n t ' s November 18, 1980 i n j u r y c l a i m was p r e m a t u r e . 
We f i n d t h a t i t was not, a s c l a i m a n t ' s t r e a t i n g p h y s i c i a n c l e a r l y 
found h e r t o be m e d i c a l l y s t a t i o n a r y a s o f F e b r u a r y 1, 1982, and 
t h e r e i s no m e d i c a l e v i d e n c e t h a t on t h e d a t e o f t h e l a s t D e t e r m i 
n a t i o n Order, May 4, 1982, c l a i m a n t ' s c o n d i t i o n was o t h e r t h a n 
m e d i c a l l y s t a t i o n a r y . 

T h e r e i s , t h e r e f o r e , no de f a c t o d e n i a l o f a c l a i m f o r a d d i -
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t i o n a l c o m p e n s a t i o n . S i n c e the a d d i t i o n a l c ompensation, a s 
c l a i m e d , was p a i d , t h e r e was no duty t o i s s u e an a c c e p t a n c e . C f . 
D a v i d Cheney, 35 Van N a t t a 21 ( 1 9 8 3 ) ; B i l l y J . Eubanks, 35 Van 
N a t t a 131 ( 1 9 8 3 ) . F u r t h e r m o r e , we do not f i n d any u n r e a s o n a b l e 
c o n d u c t , a s a l l e g e d , W a r r a n t i n g i m p o s i t i o n o f a p e n a l t y o r a t t o r 
n e y ' s f e e , p u r s u a n t t o ORS 656.262(9) and 6 5 6 . 3 8 2 ( 1 ) . We f i n d t h e 
i n s u r e r ' s c l a i m s p r o c e s s i n g , upon r e c e i p t of c o u n s e l ' s J a n u a r y 4, 
1982 l e t t e r , and t h e r e a f t e r , r e a s o n a b l e and i n c o m p l i a n c e w i t h i t s 
s t a t u t o r y and r e g u l a t o r y o b l i g a t i o n s t o p r o m p t l y pay c o m p e n s a t i o n 
and a p p r i s e c l a i m a n t o f the s t a t u s o f h e r c l a i m . 

C l a i m a n t a l s o a r g u e s t h a t t h e i n s u r e r ' s a c t i o n i n s u b m i t t i n g 
t h e c l a i m f o r c l o s u r e on J a n u a r y 15, 1982 s u b j e c t s i t t o a p e n a l t y 
p u r s u a n t t o ORS 6 5 6 . 2 6 8 ( 3 ) , b a s e d upon t h e i n s u r e r ' s " u n i l a t e r a l " 
d e c i s i o n t o c l o s e t h e c l a i m a t t h a t t i m e . C l a i m a n t ' s r e l i a n c e upon 
t h i s s t a t u t o r y p r o v i s i o n f o r i m p o s i t i o n o f a p e n a l t y i s m i s p l a c e d . 
The p e n a l t y p r o v i s i o n i n ORS 6 5 6.268(3) i s c o n c e r n e d w i t h t h e 
i n s u r e r ' s d e c i s i o n t o a d m i n i s t r a t i v e l y c l o s e a c l a i m w i t h o u t sub
m i s s i o n t o t h e E v a l u a t i o n D i v i s i o n p u r s u a n t t o s u b s e c t i o n ( 2 ) o f 
ORS 656.268, when, i n t h e judgment o f t h e i n s u r e r , t h e c l a i m c a n be 
c l o s e d w i t h o u t an award o f permanent d i s a b i l i t y . I n s u r e r s a r e 
a u t h o r i z e d by ORS 6 5 6 . 2 6 8 ( 3 ) t o a d m i n i s t r a t i v e l y c l o s e a c l a i m when 
i t i s d e t e r m i n e d t h a t t h e c l a i m i s e i t h e r n o n d i s a b l i n g o r d i s a b l i n g 
w i t h o u t permanent d i s a b i l i t y . I f t h e i n s u r e r ' s d e t e r m i n a t i o n t h a t 
t h e c l a i m a n t i s m e d i c a l l y s t a t i o n a r y and t h a t t h e c l a i m c a n be 
c l o s e d w i t h o u t an award of permanent d i s a b i l i t y i s not s u p p o r t e d by 
" s u b s t a n t i a l e v i d e n c e , " t h e i n s u r e r i s s u b j e c t t o a p e n a l t y e q u i v a 
l e n t t o 25% o f a l l c o m p e n s a t i o n d e t e r m i n e d t o be owing between t h e 
d a t e o f o r i g i n a l c l o s u r e and t h e d a t e upon which t h e c l a i m i s u l t i 
m a t e l y c l o s e d by D e t e r m i n a t i o n Order, when t h e i n s u r e r ' s c l o s u r e 
d e c i s i o n i s a t i s s u e i n a h e a r i n g on t h e c l a i m . 

T h i s c a s e c l e a r l y does not i n v o l v e an i s s u e c o n c e r n i n g " c a r 
r i e r c l o s u r e , " and t h e p e n a l t y p r o v i s i o n o f ORS 6 5 6 . 2 6 8 ( 3 ) i s , 
t h e r e f o r e , i n a p p o s i t e . The o n l y p o s s i b l e i s s u e c o n c e r n i n g t h e p r o 
p r i e t y o f t h e i n s u r e r ' s c o n d u c t i n s u b m i t t i n g t h e c l a i m f o r c l o s u r e 
would i n v o l v e a c l a i m o f p r e m a t u r e c l o s u r e . We h a v e a l r e a d y s t a t e d 
t h a t t h e i n s u r e r ' s a c t i o n s were not u n r e a s o n a b l e ; and e v e n i f t h e y 
were, t h e i n s u r e r ' s a c t i o n s c o u l d not s u b j e c t i t t o a p e n a l t y o r 
a t t o r n e y ' s f e e i n t h e a b s e n c e o f f r a u d o r m i s r e p r e s e n t a t i o n . F l o r a 
P e l c h a , 34 Van N a t t a 1141 ( 1 9 8 2 ) . T h e r e i s no c l a i m o f f r a u d o r 
m i s r e p r e s e n t a t i o n by t h e i n s u r e r , nor i s t h e r e t h e s l i g h t e s t h i n t 
o f e v i d e n c e t o s u b s t a n t i a t e any s u c h a l l e g a t i o n . C l a i m a n t ' s 
r e q u e s t f o r i m p o s i t i o n of a p e n a l t y and a s s o c i a t e d a t t o r n e y ' s f e e 
i s , t h e r e f o r e , w i t h o u t m e r i t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 14, 1982 i s r e v e r s e d i n p a r t . 
T h a t p o r t i o n o f t h e o r d e r which d e c l i n e s t o a l l o w c l a i m a n t ' s a t t o r 
ney a r e a s o n a b l e a t t o r n e y ' s f e e p a y a b l e out o f c l a i m a n t ' s compensa
t i o n i s r e v e r s e d , and c o u n s e l i s a l l o w e d a s and f o r a r e a s o n a b l e 
a t t o r n e y ' s f e e a sum e q u i v a l e n t t o 25% o f t h e t e m p o r a r y p a r t i a l 
d i s a b i l i t y b e n e f i t s p a i d t o c l a i m a n t f o r t h e p e r i o d August 18, 1981 
t h r o u g h J a n u a r y 18, 1982. The r e m ainder o f t h e R e f e r e e ' s o r d e r i s 
a f f i r m e d . 
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ROBERT WHITLEY, D e c e a s e d WCB 80-02449 
M e r r i l l S c h n e i d e r , A t t o r n e y March 29, 1983 
G a l t o n , P o p i c k & S c o t t , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 
Reviewed by t h e Board en banc. 

C l a i m a n t s ( t h e widow and dependent c h i l d r e n of t h e d e c e a s e d 
worker, Rob e r t W h i t l e y ) r e q u e s t r e v i e w of R e f e r e e Braverman's 
o r d e r w h i c h d e n i e d t h e i r c l a i m s f o r d e a t h b e n e f i t s . Robert 
W h i t l e y committed s u i c i d e w h i l e r e c o v e r i n g from an i n d u s t r i a l 
i n j u r y . The R e f e r e e found t h a t t h e s e c l a i m s were not compensable 
under J o n e s v. C a s c a d e Wood P r o d u c t s , 21 Or App 86 ( 1 9 7 5 ) . 

We a f f i r m and adopt t h e R e f e r e e ' s o r d e r on t he c o m p e n s a b i l i t y 
i s s u e . We do not r e a c h t h e i s s u e of whether o r not c e r t a i n o f t h e 
c l a i m a n t s f a l l w i t h i n t h e d e f i n i t i o n o f "dependent c h i l d r e n " 
b e c a u s e of our d e c i s i o n on t he p r i m a r y i s s u e of c o m p e n s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 29, 1982 i s a f f i r m e d . 

OUAN A N F I L O F I E F F , C l a i m a n t WCB 78-04612 
B l a i r , McDonald e t a l . , C l a i m a n t ' s A t t o r n e y s March 31, 1983 
B u r t , Swanson e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 
Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Danner's o r d e r w h i c h 
o r d e r e d t h a t t h e i n s u r e r pay t o the c l a i m a n t a p e n a l t y e q u a l t o 
25% o f a l l sums due him f o r temporary t o t a l d i s a b i l i t y f o r t h e 
p e r i o d o f June 2, 1978 through November 7, 1979 p u r s u a n t t o ORS 
6 5 6 . 2 6 2 ( 9 ) . C l a i m a n t c o n t e n d s t h a t he i s e n t i t l e d t o a p e n a l t y 
b a s e d on a l l c o mpensation due him between J a n u a r y 10, 1978, t h e 
d a t e o f t h e i n j u r y , u n t i l May 6, 1981, t h e d a t e t h e C o u r t o f 
A p p e a l s d e c i d e d A n f i l o f i e f f v. S A I F , 52 Or App 127 ( 1 9 8 1 ) , w h i c h 
was t h e d e c i s i o n w h i c h u p h e l d t h e c o m p e n s a b i l i t y o f t h e c l a i m and 
remanded i t t o t h e Board f o r an award of p e n a l t i e s . 

The c o u r t i n A n f i l o f i e f f , s u p r a , found t h a t an award o f p e n a l 
t i e s would be a p p r o p r i a t e b e c a u s e t h e conduct of t h e employer was 
c l e a r l y u n r e a s o n a b l e and was d e s i g n e d t o a v o i d r e s p o n s i b i l i t y f o r 
t h e i n j u r y . They found t h e employer's conduct was a c o n t r i b u t i n g 
c a u s e o f t h e d e n i a l of compensation and t h e con s e q u e n t d e l a y c l a i m 
a n t s u f f e r e d i n r e c e i v i n g t h e compensation due him. 

We f i n d t h a t c l a i m a n t was c a u s e d d e n i a l and d e l a y o f compensa
t i o n f o r r e l a t e d m e d i c a l s e r v i c e s c l a i m e d from J a n u a r y 10, 1978, 
t h e d a t e of t h e i n j u r y , t o November 7, 1979, t h e d a t e t h e c l a i m was 
o r d e r e d a c c e p t e d by o r d e r o f t h e H e a r i n g s D i v i s i o n . The e f f e c t s o f 
t h e d e l a y o f payment f o r c l a i m e d m e d i c a l s e r v i c e s ended on November 
7, 1979 b e c a u s e , a f t e r t h a t d a t e , a l l r e l a t e d m e d i c a l s e r v i c e s had 
t o p a i d i n t h e normal c o u r s e o f c l a i m s p r o c e s s i n g a s i s r e q u i r e d i n 
any a c c e p t e d c l a i m . 

We f u r t h e r f i n d t h a t c l a i m a n t was c a u s e d d e n i a l and d e l a y o f 
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compensation f o r temporary t o t a l d i s a b i l i t y from J a n u a r y 10, 1978, 
t h e d a t e of t h e i n j u r y , t o J a n u a r y 4, 1979, t h e d a t e c l a i m a n t ' s 
compensable c o n d i t i o n became m e d i c a l l y s t a t i o n a r y and he was 
r e l e a s e d f o r work. Were i t not f o r t h e e r r o n e o u s June 2, 1978 
c l a i m d e n i a l , t h e c l a i m a n t would have t i m e l y r e c e i v e d temporary 
t o t a l d i s a b i l i t y c ompensation throughout t h a t time p e r i o d . 

We do not f i n d t h a t permanent d i s a b i l i t y c o m p ensation t h a t was 
awarded i n a subsequent June 19, 1980 D e t e r m i n a t i o n Order s h o u l d be 
i n c l u d e d i n t h e p e n a l t y c a l c u l a t i o n s . F o r r e a s o n s u n r e l a t e d t o t h e 
e m p l o y e r ' s u n r e a s o n a b l e conduct, the c l a i m was not r e a d y f o r sub
m i s s i o n t o t h e E v a l u a t i o n D i v i s i o n f o r c l o s u r e and d e t e r m i n a t i o n of 
permanent d i s a b i l i t y u n t i l some months a f t e r t h e c l a i m was o r d e r e d 
a c c e p t e d . By t h a t time t h e e f f e c t s of t h e employer c a u s e d d e l a y 
had c e a s e d . 

I n c o n c l u s i o n , we f i n d t h a t c l a i m a n t i s e n t i t l e d t o a p e n a l t y 
a s s e s s e d a g a i n s t t h e i n s u r e r e q u a l t o 25% o f : ( 1 ) r e l a t e d m e d i c a l 
s e r v i c e s c l a i m e d from J a n u a r y 10, 1978 t o November 7, 1979; and ( 2 ) 
t emporary t o t a l d i s a b i l i t y compensation due from J a n u a r y 10, 1978 
t o J a n u a r y 4, 1979 t h a t was d e l a y e d due t o t h e u n r e a s o n a b l e conduct 
of t h e employer. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 2, 1981 i s m o d i f i e d . 
C l a i m a n t i s e n t i t l e d t o a p e n a l t y a s s e s s e d a g a i n s t t h e i n s u r e r 
e q u a l t o 25% o f : ( 1 ) r e l a t e d m e d i c a l s e r v i c e s c l a i m e d from 
J a n u a r y 10, 1978 t o November 7, 1979; and ( 2 ) temporary t o t a l 
d i s a b i l i t y c ompensation due from J a n u a r y 10, 1978 t o J a n u a r y 4, 
1979. 

GERALD E. BAKER, C l a i m a n t WCB 80-00048 
P o z z i , W i l s o n e t a l . , C l a i m a n t ' s A t t o r n e y s March 31, 1983 
S p e a r s e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w (Remanding) 
Reviewed t h e Board en banc. 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e L e a h y ' s S u p p l e m e n t a l 
Order which a l l o w e d the s e l f - i n s u r e d employer t o o f f s e t an a l l e g e d 
overpayment of temporary t o t a l d i s a b i l i t y a g a i n s t the i n c r e a s e d 
award o f permanent d i s a b i l i t y . 

C l a i m a n t ' s c l a i m was o r i g i n a l l y c l o s e d by D e t e r m i n a t i o n Order 
a w a r d i n g 5% u n s c h e d u l e d permanent d i s a b i l i t y . F o l l o w i n g a 
h e a r i n g , on June 23, 1982, the R e f e r e e i s s u e d h i s i n i t i a l o r d e r 
w h i c h i n c r e a s e d the award 15% f o r a t o t a l o f 20% u n s c h e d u l e d 
permanent d i s a b i l i t y . On J u l y 14, 1982 when the R e f e r e e was i n 
T i l l a m o o k f o r o t h e r h e a r i n g s , the employer's a t t o r n e y d e l i v e r e d t o 
t h e R e f e r e e a Motion f o r R e c o n s i d e r a t i o n r e q u e s t i n g an o f f s e t 
a g a i n s t t h e award of permanent d i s a b i l i t y i n the amount o f 
a p p r o x i m a t e l y $6500 f o r a p r i o r overpayment of c o mpensation f o r 
t e m p o r a r y t o t a l d i s a b i l i t y . 

On June 22, 1982 t h e R e f e r e e i s s u e d h i s S u p p l e m e n t a l Order 
a l l o w i n g t h e o f f s e t , r e c i t i n g t h e r e i n t h a t c l a i m a n t had not 
responded t o the Motion. On J u l y 28, 1982 c l a i m a n t ' s a t t o r n e y 
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wrote t o t he R e f e r e e i n f o r m i n g him t h a t n e i t h e r he nor t h e 
c l a i m a n t had r e c e i v e d a copy of the employer's motion and 
r e q u e s t i n g , r e i n s t a t e m e n t of t h e R e f e r e e ' s o r i g i n a l o r d e r . On 
August 4, 1982 t h e R e f e r e e d e n i e d c l a i m a n t ' s r e q u e s t . 

The e m p l o y e r ' s motion t o the R e f e r e e r e q u e s t i n g 
r e c o n s i d e r a t i o n r e c i t e s t h a t a copy of the motion was m a i l e d t o 
c l a i m a n t ' s a t t o r n e y . C l a i m a n t ' s a t t o r n e y a l l e g e s t h a t he d i d not 
r e c e i v e a copy o f i t . We have no way o f d e t e r m i n i n g who i s r i g h t ; 
i n d e e d , b o t h may be r i g h t and t he employer's motion may have been 
a v i c t i m o f t h e m a i l s e r v i c e s or o t h e r malady a t t r i b u t a b l e t o 
n e i t h e r p a r t y . I n any e v e n t , c l a i m a n t a r g u e s t h a t W i l s o n v. S A I F , 
48 Or App 993 ( 1 9 8 0 ) , and H i c k s v. F r e d Meyer, 57 Or App 68 
( 1 9 8 2 ) , r e q u i r e t h a t b e f o r e an o f f s e t c a n be a l l o w e d , t h e i s s u e 
must be r a i s e d a t a time and i n a manner s u f f i c i e n t t o g i v e t h e 
c l a i m a n t n o t i c e and an o p p o r t u n i t y t o be h e a r d . C l e a r l y , t h e 
i s s u e was n o t r a i s e d a t or p r i o r t o h e a r i n g . The employer 
re s p o n d s t h a t c l a i m a n t h a s not a l l e g e d f a c t s o r made any 
c o n t e n t i o n t h a t t h e overpayment i s not a c c u r a t e . C l a i m a n t 
r e q u e s t s t h a t we e i t h e r a f f i r m t h e R e f e r e e ' s o r i g i n a l o r d e r o r 
remand t h e m a t t e r t o t h e R e f e r e e f o r a h e a r i n g on t h e a l l e g e d 
overpayment. 

G i v e n t h e c i r c u m s t a n c e s of t h i s c a s e , we b e l i e v e t h a t 
c l a i m a n t s h o u l d be g i v e n an o p p o r t u n i t y t o c o n t e s t t h e a l l e g e d 
overpayment. T h e r e f o r e , we a r e o r d e r i n g t h a t t h i s m a t t e r be 
remanded t o t h e R e f e r e e f o r f u r t h e r p r o c e e d i n g s l i m i t e d t o t h e 
i s s u e r a i s e d by t h e emp l o y e r ' s motion f o r r e c o n s i d e r a t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 23, 1982 and h i s S u p p l e m e n t a l 
Order d a t e d June 22, 1982 a r e v a c a t e d , and t he m a t t e r i s remanded 
t o t h e R e f e r e e f o r f u r t h e r p r o c e e d i n g s l i m i t e d t o t h e i s s u e of 
whether and t o what e x t e n t the employer i s e n t i t l e d t o an o f f s e t 
a g a i n s t t h e award of permanent d i s a b i l i t y f o r an overpayment ( i f 
any) o f temporary t o t a l d i s a b i l i t y b e n e f i t s . 

KATHRYN S. BENSON, C l a i m a n t WCB 81-09987 
R o l f O l s o n , C l a i m a n t ' s A t t o r n e y March 31, 1983 
B r u c e P o s e y , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
Reviewed by Board Members L e w i s and F e r r i s . 

S e l f - i n s u r e d employer, P a c i f i c Northwest B e l l , r e q u e s t s r e v i e w 
o f R e f e r e e Seymour's o r d e r which r e v e r s e d i t s d e n i a l o f 
c o m p e n s a b i l i t y . The u l t i m a t e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m 
and adopt t h e R e f e r e e ' s o r d e r s u b j e c t t o t h e f o l l o w i n g comments. 

I n summary, t h e f a c t s a r e t h a t o v e r t h e c o u r s e of s e v e r a l h o u r s 
on August 19, 1981, i n the c o u r s e o f u s i n g a v i d e o d i s p l a y t e r m i n a l 
a s a d i r e c t o r y a s s i s t a n c e o p e r a t o r , c l a i m a n t e x p e r i e n c e d p a i n s o 
s e v e r e t h a t she was t a k e n t o a h o s p i t a l f o r emergency t r e a t m e n t . 
The manner i n w h i c h c l a i m a n t was u s i n g t h e t e r m i n a l r e s u l t e d i n h e r 
assuming a r i g i d o r s e m i - r i g i d p o s t u r e w h i l e h a n d l i n g up t o 100 
t e l e p h o n e c a l l s p e r hour f o r p e r i o d s o f one and a h a l f t o one and 
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t h r e e - q u a r t e r s h o u r s w i t h o u t a b r e a k . The c o n s e n s u s o f m e d i c a l 
o p i n i o n i s t h a t c l a i m a n t ' s work a c t i v i t i e s on t h a t p a r t i c u l a r day 
c a u s e d b o t h a s t r a i n and n e r v e r o o t i r r i t a t i o n , a l t h o u g h t h e n e r v e 
r o o t i r r i t a t i o n was not d i a g n o s e d u n t i l November and December, 
1981. X - r a y s r e v e a l e d t h a t c l a i m a n t had more d e g e n e r a t i v e changes 
i n h e r s p i n e t h a n would be e x p e c t e d f o r a p e r s o n c l a i m a n t ' s age (37 
y e a r s ) . C l a i m a n t had e x p e r i e n c e d some back p a i n i n t h e month o r so 
p r i o r t o t h e day i n q u e s t i o n , but t h e back p a i n was t h e r e s u l t o f 
work a c t i v i t i e s and not o f f - t h e - j o b e x p o s u r e . A n e u r o l o g i s t o p i n e d 
t h a t "most l i k e l y " t h e r e was some p r e - e x i s t i n g weakness i n 
c l a i m a n t ' s back ( a l b e i t asymptomatic and n o n d i s a b l i n g ) w h i c h was 
worsened by t h e p o s t u r e and manner i n which c l a i m a n t c a r r i e d o u t h e r 
work a c t i v i t i e s , r e s u l t i n g i n n e r v e r o o t i r r i t a t i o n . 

T h ese f a c t s r a i s e i s s u e s whether c l a i m a n t had a p r e - e x i s t i n g 
c o n d i t i o n , whether c l a i m a n t ' s c o n d i t i o n s h o u l d be c o n s i d e r e d t o be 
t h e p r o d u c t o f an i n d u s t r i a l i n j u r y o r an o c c u p a t i o n a l d i s e a s e , and 
whether t h e h o l d i n g of W e l l e r v. Union C a r b i d e , 288 Or 27 (1979) i s 
a p p l i c a b l e t o t h e e f f e c t t h a t c l a i m a n t h a s t o p r o v e a w o r s e n i n g of 
h e r u n d e r l y i n g c o n d i t i o n . 

G i v e n t h a t t h e o n s e t o f d i s a b l i n g p a i n took p l a c e o v e r t h e 
c o u r s e o f one work s h i f t , we b e l i e v e t h a t t h e c o n d i t i o n s h o u l d be 
c o n s i d e r e d t o be t h e p r o d u c t of an i n j u r y , V a l t i n s o n v. S A I F , 56 Or 
App 184 ( 1 9 8 2 ) , n o t w i t h s t a n d i n g t h e s u g g e s t i o n o f work r e l a t e d back 
p a i n o v e r t h e p r e v i o u s month, B o i s e Cascade v. S t a r b u c k , 61 Or App 
631 ( 1 9 8 3 ) . 

Here we c o n c l u d e t h a t i t makes no d i f f e r e n c e whether t h i s i s an 
i n j u r y o r a d i s e a s e c l a i m o r whether c l a i m a n t i s r e q u i r e d t o 
d e m o n s t r a t e a w o r s e n i n g o f h e r c o n d i t i o n . C l a i m a n t ' s work 
a c t i t i v i e s on t h e day i n q u e s t i o n e i t h e r c a u s e d a new c o n d i t i o n o r 
p a t h o l o g i c a l l y worsened a p r e - e x i s t i n g one, r e n d e r i n g h e r d i s a b l e d 
and r e q u i r i n g m e d i c a l s e r v i c e s . I t f o l l o w s t h a t h e r c l a i m i s 
compensable. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 23, 1982 i s a f f i r m e d . 
C l a i m a n t ' a t t o r n e y i s awarded $650 a s a r e a s o n a b l e a t t o r n e y ' s f e e 
f o r h i s s e r v i c e s on r e v i e w , p a y a b l e by t he employer. 

ANITA G I L L I A M , C l a i m a n t WCB 81-07539 
Rex Q. S m i t h , C l a i m a n t ' s A t t o r n e y March 31, 1983 
R a n k i n , McMurry e t a l . , D e f e n s e A t t o r n e y s O r d e r on Rev i e w 
Reviewed by Board Members B a r n e s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Mulder's o r d e r w h i c h 
u p h e l d t h e em p l o y e r ' s d e n i a l s of c o n t i n u i n g c h i r o p r a c t i c t r e a t 
ment. One o f t h e two d e n i a l s (September 10, 1981) i s b a s e d upon 
t h e e m p l o y e r ' s r e f u s a l t o pay f o r t r e a t m e n t p r o v i d e d by an 
o u t - o f - s t a t e c h i r o p r a c t o r . The o t h e r d e n i a l ( F e b r u a r y 8, 1982) 
d i s c l a i m s r e s p o n s i b i l i t y f o r a l l f u r t h e r p a l l i a t i v e c h i r o p r a c t i c 
t r e a t m e n t . The R e f e r e e a l s o awarded c l a i m a n t c o mpensation f o r a 
10% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r i n j u r y t o h e r low 
ba c k . 
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C l a i m a n t c o n t e n d s t h a t t h i s award i s i n a d e q u a t e . The 
employer a r g u e s t h a t c l a i m a n t s u s t a i n s no permanent d i s a b i l i t y 
a t t r i b u t a b l e t o h e r September 1, 1979 a c c i d e n t a l i n j u r y and t h a t , 
t h e r e f o r e , t h e D e t e r m i n a t i o n Order awarding c l a i m a n t no compensa
t i o n f o r a permanent d i s a b i l i t y s h o u l d be r e i n s t a t e d and a f f i r m e d . 

We a f f i r m and adopt t h o s e p o r t i o n s o f t h e R e f e r e e ' s o r d e r 
which award c l a i m a n t compensation f o r a 10% u n s c h e d u l e d permanent 
p a r t i a l d i s a b i l i t y and w h i c h upheld t h e e m p l o y e r ' s d e n i a l o f pay
ment f o r c h i r o p r a c t i c t r e a t m e n t p r o v i d e d by a Washington c h i r o p r a c 
t o r , Dr. N o r r i s . We v a c a t e t h a t p o r t i o n of t h e R e f e r e e ' s o r d e r 
f i n d i n g t h a t c l a i m a n t i s not e n t i t l e d t o c o n t i n u i n g c h i r o p r a c t i c 
t r e a t m e n t f o r t h e r e s i d u a l s of h e r compensable i n d u s t r i a l i n j u r y . 

A. The September 10, 1981 d e n i a l . 

I n a r g u i n g t h a t t h e employer i s o b l i g a t e d t o pay f o r c h i r o 
p r a c t i c t r e a t m e n t p r o v i d e d by Dr. N o r r i s i n Washington, c l a i m a n t 
r e l i e s upon t h e f o l l o w i n g p a s s a g e from R i v e r s v. S A I F , 45 Or App 
1105, 1108 ( 1 9 8 0 ) : 

"Reading ORS 656.245 i n i t s e n t i r e t y , i t 
i s c l e a r t h a t s u b s e c t i o n ( 2 ) l i m i t s a 
w o r k e r ' s c h o i c e of d o c t o r s when t h e y seek 
t r e a t m e n t i n a n o t h e r s t a t e , but i n no way 
d i m i n i s h e s t h e i r r i g h t t o r e c e i v e m e d i c a l 
c a r e , under s u b s e c t i o n ( 1 ) o f t h e same 
s t a t u t e , wherever t h e y a r e . " 

C l a i m a n t c o n t e n d s t h a t t h e employer h a s an o b l i g a t i o n t o r e f e r 
h e r f o r t r e a t m e n t w i t h an a l t e r n a t i v e p h y s i c i a n of i t s c h o o s i n g , 
once i t h a s d e c i d e d t o r e f u s e t o pay f o r t r e a t m e n t p r o v i d e d by a 
p h y s i c i a n of c l a i m a n t ' s c h o i c e ; and t h a t , u n t i l t h i s r e s p o n s i b i l i t y 
i s f u l f i l l e d , t h e employer s h o u l d be p r o h i b i t e d from p r e v e n t i n g 
c l a i m a n t ' s t r e a t m e n t w i t h Dr. N o r r i s . The r e c o r d r e f l e c t s t h a t , i n 
f a c t , t h e employer d i d make an e f f o r t t o r e f e r c l a i m a n t t o a n o t h e r 
p h y s i c i a n f o r t r e a t m e n t , but t h i s p h y s i c i a n a p p a r e n t l y was not 
a c c e p t i n g any new p a t i e n t s a t the t i m e . C l a i m a n t , w i t h t h e a d v i c e 
o f c o u n s e l , c h o s e t o c o n t i n u e t r e a t i n g w i t h Dr. N o r r i s . 

Our u n d e r s t a n d i n g of ORS 652.245 and R i v e r s i s t h a t : The 
worker h a s an a b s o l u t e r i g h t t o choose an a t t e n d i n g p h y s i c i a n 
w i t h i n t h e S t a t e o f Oregon; l i k e w i s e , t h e e m p l o y e r / i n s u r e r h a s an 
a b s o l u t e r i g h t t o r e f u s e t o pay f o r t r e a t m e n t p r o v i d e d by a p h y s i 
c i a n o u t s i d e t h e S t a t e of Oregon. Cf Ronald W. M o g l i o t t i , WCB C a s e 
No. 81-10963, 35 Van N a t t a 384 ( d e c i d e d t h i s d a t e ) . A l t h o u g h t h e 
c l a i m a n t h a s a r i g h t t o seek t r e a t m e n t w i t h a n o t h e r o u t - o f - s t a t e 
p h y s i c i a n of c l a i m a n t ' s c h o o s i n g , t h e employer h a s no o b l i g a t i o n 
t o a r r a n g e a l t e r n a t i v e t r e a t m e n t i n t h e c l a i m a n t ' s b e h a l f . As a 
p r a c t i c a l m a t t e r , however, and i n o r d e r t o a v o i d t h e p o s s i b l e 
s c e n a r i o of r e p e a t e d d e n i a l s when c l a i m a n t c h o o s e s a l t e r n a t i v e s 
which c o n t i n u e t o be u n s a t i s f a c t o r y t o t h e employer, t h e employer 
s h o u l d g i v e a c l a i m a n t some i n d i c a t i o n o f w h i c h o u t - o f - s t a t e 
m e d i c a l s e r v i c e s or m e d i c a l p r o v i d e r s i t w i l l a u t h o r i z e o r a p p r o v e . 

B. The F e b r u a r y 8, 1982 D e n i a l . 

We v a c a t e t h a t p o r t i o n of the R e f e r e e ' s o r d e r t h a t u p h e l d t h e 
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e m p l o y e r ' s second d e n i a l on t h e m e r i t s b e c a u s e we c o n s i d e r t h a t 
d e n i a l t o be a n u l l i t y and of no l e g a l e f f e c t . Thus, c l a i m a n t ' s 
r e q u e s t f o r h e a r i n g on t h a t d e n i a l p r e s e n t s no j u s t i c i a b l e c o n t r o 
v e r s y and t h e r e i s n o t h i n g t o d e c i d e on the m e r i t s one way o r t h e 
o t h e r . 

As we d i s c u s s e d i n B i l l i e J . Eubanks, 35 Van N a t t a 131 
( 1 9 8 3 ) , a c l a i m f o r m e d i c a l b e n e f i t s u s u a l l y t a k e s t h e form of 
e i t h e r a b i l l f o r m e d i c a l s e r v i c e s t h a t have been r e n d e r e d o r a 
r e q u e s t f o r a u t h o r i z a t i o n f o r f u t u r e t r e a t m e n t . Having d e c i d e d 
t h a t t r e a t m e n t by Dr. N o r r i s i s not compensable, t h e r e i s no 
r e m a i n i n g c l a i m f o r m e d i c a l s e r v i c e s i n t h i s c a s e t h a t r e q u i r e s 
a d j u d i c a t i o n . I n P a t r i c i a M. Dees, 35 Van N a t t a 120 ( 1 9 8 3 ) , we 
s t a t e d t h a t a d e n i a l o f a c l a i m f o r m e d i c a l s e r v i c e s w i l l 
g e n e r a l l y be i n t e r p r e t e d a s a d e n i a l o f t h e n - c u r r e n t t r e a t m e n t . 
Having d e n i e d payment f o r t r e a t m e n t by Dr. N o r r i s f o r t h e r e a s o n s 
s t a t e d i n i t s September 10, 1981 d e n i a l , t h e employer's F e b r u a r y 
8, 1982 d e n i a l was s u p e r f l u o u s s i n c e t h e r e was no c l a i m f o r 
m e d i c a l s e r v i c e s o t h e r than t h o s e p r o v i d e d by Dr. N o r r i s . The 
em p l o y e r ' s second d e n i a l , t h e r e f o r e , i s w i t h o u t e f f e c t . We f i n d 
t h a t t h e r e i s no j u s t i f i a b l e c o n t r o v e r s y c o n c e r n i n g c l a i m a n t ' s 
a b s t r a c t e n t i t l e m e n t t o f u t u r e b e n e f i t s under ORS 656.245, t h e r e 
b e i n g no b i l l f o r m e d i c a l s e r v i c e s o r r e q u e s t f o r a u t h o r i z e d t r e a t 
ment p r e s e n t l y i n i s s u e . A c c o r d i n g l y , we v a c a t e t h a t p o r t i o n o f 
t h e R e f e r e e ' s o r d e r which upholds t h e employer's F e b r u a r y 8, 1982 
d e n i a l . We no t e i n p a s s i n g , however, t h a t a c l a i m f o r p a l l i a t i v e 
t r e a t m e n t i s compensable under ORS 656.245 i f i t i s c a u s a l l y 
r e l a t e d t o an i n d u s t r i a l i n j u r y . Marlene S t r a u s e r , 34 Van N a t t a 
168 ( 1 9 8 2 ) ; Wait v. Montgomery Ward, I n c . , 10 Or App 333, 338 
( 1 9 7 2 ) . 

The e m p l o y e r ' s F e b r u a r y 8, 1982 d e n i a l , a l t h o u g h we f i n d i t a 
n u l l i t y , made i t n e c e s s a r y f o r c l a i m a n t and h e r a t t o r n e y t o r e q u e s t 
a h e a r i n g c o n c e r n i n g i t s e f f e c t . C l a i m a n t h a s not a c t u a l l y p r e 
v a i l e d on a d e n i e d c l a i m ; however, b e c a u s e i t was n e c e s s a r y f o r h e r 
t o r e t a i n t h e s e r v i c e s o f an a t t o r n e y i n o r d e r t o c l a r i f y t h e 
e f f e c t o f t h e empl o y e r ' s d e n i a l , we award c o u n s e l a modest a t t o r 
n e y ' s f e e . Elmer C. Gregory, 35 Van N a t t a 93 ( 1 9 8 3 ) ; Edward M. 
Anheluk, 34 Van N a t t a 205 ( 1 9 8 2 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 21, 1982 i s v a c a t e d i n p a r t . 
T h a t p o r t i o n of t h e o r d e r which upheld t h e employer's F e b r u a r y 8, 
1982 d e n i a l i s v a c a t e d , and t h a t d e n i a l i s d e c l a r e d t o be a 
n u l l i t y and o f no e f f e c t . The remainder of t h e R e f e r e e ' s o r d e r i s 
a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded $400 a s a r e a s o n a b l e 
a t t o r n e y ' s f e e f o r s e r v i c e s r e n d e r e d i n c o n n e c t i o n w i t h t h e 
emp l o y e r ' s F e b r u a r y 8, 1982 d e n i a l . 
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LOUIS HAHN, C l a i m a n t 
Coons & McKeown, C l a i m a n t ' s A t t o r n e y s 
M i n t u r n e t a l . , D e f e n s e A t t o r n e y s 

WCB 81-11151 
March 31, 1983 
O r d e r on Re v i e w 

Reviewed by Board Members B a r n e s and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w and c l a i m a n t c r o s s -
r e q u e s t s r e v i e w of R e f e r e e Johnson's o r d e r which g r a n t e d c l a i m a n t 
an a d d i t i o n a l 20% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r h i s 
neck and s h o u l d e r i n j u r y . S A I F a s s e r t s t h a t t h e award was e x c e s 
s i v e . C l a i m a n t a r g u e s t h a t : ( 1 ) he i s e n t i t l e d t o a g r e a t e r award 
of permanent d i s a b i l i t y t h a n t h a t g r a n t e d by t h e R e f e r e e ; ( 2 ) t h e 
c l a i m was p r e m a t u r e l y c l o s e d ; ( 3 ) he i s e n t i t l e d t o a d d i t i o n a l 
temporary t o t a l d i s a b i l i t y compensation; and ( 4 ) he i s e n t i t l e d t o 
p e n a l t i e s and a t t o r n e y ' s f e e s f o r S A I F ' s f a i l u r e t o f u r n i s h t h e 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n w i t h a copy o f an independant m e d i c a l 
e x a m i n a t i o n r e p o r t p r i o r t o c l o s u r e o f t h e c l a i m . 

We a f f i r m and adopt t h e R e f e r e e ' s f i n d i n g s and c o n c l u s i o n s 
w i t h two a d d i t i o n a l comments. C l a i m a n t a s s e r t s t h a t ORS 6 5 6 . 2 6 8 ( 3 ) 
a l l o w s f o r a p e n a l t y i n the p r e s e n t s i t u a t i o n and t h a t former OAR 
436-69-210 (now OAR 436-69-801) r e q u i r e d t h e i n s u r e r t o send a copy 
o f t h e m e d i c a l r e p o r t t o c l a i m a n t ' s t r e a t i n g p h y s i c i a n p r i o r t o 
c l a i m c l o s u r e . F i r s t , ORS 6 5 6 . 2 6 8 ( 3 ) i s o n l y a p p l i c a b l e t o c l a i m s 
c l o s e d by t h e i n s u r e r . The c l a i m i s t h i s c a s e was c l o s e d by t h e 
Workers Compensation Department. Second, we t h i n k t h e v a l i d i t y of 
a c l a i m c l o s u r e depends upon t h e c o n t e n t s of m e d i c a l r e p o r t s , not 
on t h e c o n t e n t s o f d o c t o r s ' f i l e s ; t h e r e f o r e , we do not t h i n k t h a t 
t h e r e q u i r e m e n t of OAR 436-69-801 — t h a t c o p i e s of c o n s u l t i n g 
p h y s i c i a n s ' r e p o r t s be s e n t t o t r e a t i n g p h y s i c i a n s — h a s any p e r 
se b e a r i n g on t h e v a l i d i t y o f a c l a i m c l o s u r e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 30, 1982 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $200 a s a r e a s o n a b l e a t t o r n e y ' s f e e 
f o r s u c c e s s f u l l y d e f e n d i n g t h e R e f e r e e ' s permanent p a r t i a l 
d i s a b i l i t y award on Board r e v i e w , p a y a b l e by t h e S A I F C o r p o r a t i o n . 

LANCE HART, C l a i m a n t WCB 81-10037 
VAL AIRWAYS, INC., E m p l o y e r March 31, 1983 
C a l l a h a n e t a l . , C l a i m a n t ' s A t t o r n e y s O r d e r on Re v i e w 
C h u r c h i l l e t a l . , A t t o r n e y s 
S A I F C o r p L e g a l , A t t o r n e y 
Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e F o s t e r ' s o r d e r w h i c h 
approved a c l a i m e d overpayment made by t h e S A I F C o r p o r a t i o n t o t h e 
c l a i m a n t i n t h e amount of a p p r o x i m a t e l y $6,214.77, and a u t h o r i z e d 
S A I F t o r e c o v e r t h e overpayment by d e d u c t i n g 25% o f any f u t u r e 
t e m p o r a r y t o t a l d i s a b i l i t y payments due c l a i m a n t and/or t o o f f s e t 
t h e overpayment a g a i n s t any permanent p a r t i a l d i s a b i l i t y b e n e f i t s 
w h i c h might be awarded c l a i m a n t . C l a i m a n t c o n t e n d s t h a t t h e 
R e f e r e e e r r e d i n a l l o w i n g S A I F t o r e c o v e r t h e overpayment. 

We adopt t h e R e f e r e e ' s f i n d i n g s o f f a c t a s our own. 

S e v e r a l i s s u e s were o r i g i n a l l y r a i s e d by t h e p a r t i e s t o t h i s 
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c l a i m but were e v e n t u a l l y reduced by t h e time o f t h e h e a r i n g t o 
t h e q u e s t i o n c o n c e r n i n g t h e overpayment. The R e f e r e e s t a t e d t h a t 
a l l p a r t i e s t o t h e c l a i m s h a r e d a c e r t a i n amount o f f a u l t f o r t h e 
overpayment. S A I F was a t f a u l t f o r f a i l i n g t o p r o p e r l y i n t e r p r e t 
t h e r e p o r t of i t s i n v e s t i g a t o r , t h e non-complying employer f o r 
r e f u s i n g t o c o o p e r a t e a s f u l l y a s p o s s i b l e , and c l a i m a n t f o r 
a c c e p t i n g , w i t h o u t comment, b e n e f i t s w h i c h were w e l l i n e x c e s s o f 
h i s f u l l r e g u l a r wage. The R e f e r e e c o n c l u d e d t h a t f a u l t was not 
p a r t i c u l a r l y r e l e v a n t i n t h i s c a s e and t h a t c l a i m a n t was not 
e n t i t l e d t o r e c e i v e double t h e b e n e f i t s t h a t he o t h e r w i s e would 
have been a l l o w e d . 

We a g r e e c o m p l e t e l y w i t h t h e R e f e r e e . C l a i m a n t p u t s f o r t h no 
c o n v i n c i n g argument f o r a c o n t r a r y c o n c l u s i o n but s t a t e s o n l y t h a t 
t h e non-complying employer's a c t i o n s i n r e f u s i n g t o f u l l y 
c o o p e r a t e i n t h e p r o c e s s i n g of t h e c l a i m c o n s t i t u t e d u n r e a s o n a b l e 
r e s i s t a n c e , and t h a t under A n f i l o f i e f f v. S A I F , 52 Or App 127 
( 1 9 8 1 ) , r e c o v e r y o f the overpayment s h o u l d be d e n i e d . A n f i l o f i e f f 
however does not s u p p o r t c l a i m a n t ' s c o n t e n t i o n s , f o r i n t h a t c a s e 
t h e p e n a l t y was based on u n r e a s o n a b l e r e f u s a l t o pay 
co m p e n s a t i o n . There was no s u c h r e f u s a l i n t h e p r e s e n t c a s e . The 
c l a i m was a c c e p t e d and b e n e f i t s p a i d i n a t i m e l y manner. I f t h e r e 
a c t u a l l y was any r e s i s t a n c e t o t h e p r o c e s s i n g o f t h i s c l a i m by t h e 
non-complying employer, i t c e r t a i n l y d i d not a f f e c t c l a i m a n t . We 
f i n d t h a t i t was p r o p e r f o r t h e R e f e r e e t o approve t h e 
overpayment. See OAR 436-54-320. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 20, 1982 i s a f f i r m e d . 

MADELINE M. JENSEN, C l a i m a n t WCB 81-01029 
A n d e r s o n e t a l . , C l a i m a n t ' s A t t o r n e y s March 31, 1983 
Macdpnald e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 
Reviewed by Board Members B a r n e s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e S t . M a r t i n ' s o r d e r w h i c h 
a f f i r m e d a D e t e r m i n a t i o n Order awarding c l a i m a n t 15% u n s c h e d u l e d 
low back d i s a b i l i t y . The i s s u e i s e x t e n t o f d i s a b i l i t y , i n c l u d i n g 
permanent t o t a l d i s a b i l i t y . 

C l a i m a n t s t r a i n e d h e r low back w h i l e f l i p p i n g a m a t t r e s s as 
p a r t o f h e r j o b a s a motel c l e a n e r . A c c o r d i n g t o Dr. P a s q u e s i , 
c l a i m a n t ' s s t r a i n c o n d i t i o n i s c h r o n i c and p r o d u c e s moderate t o 
s e v e r e d i s a b l i n g p a i n . A l l t r e a t m e n t , however, h a s been 
c o n s e r v a t i v e and t h e r e i s no i n d i c a t i o n of o r t h o p e d i c o r 
n e u r o l o g i c a l i n j u r y . Dr. P a s q u e s i e s t i m a t e d t h a t c l a i m a n t ' s 
i mpairment due t o h e r c h r o n i c s t r a i n and d i s a b l i n g p a i n i s 
e q u i v a l e n t t o 15% of the whole p e r s o n . 

I n a d d i t i o n t o h e r back problem, c l a i m a n t h a s p r e e x i s t i n g 
h e a r i n g l o s s and a p r e e x i s t i n g a l c o h o l i s m problem. T h e r e i s some 
s u g g e s t i o n t h a t t h e back i n j u r y e x a c e r b a t e d t h e a l c o h o l i s m . I n 
view of t h e f a c t t h a t c l a i m a n t t e s t i f i e d t h a t she had stopped 
u s i n g a l c o h o l , we c o n c l u d e t h a t any p o s s i b l e e x a c e r b a t i o n o f t h e 
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a l c o h o l i s m was not permanent. We a l s o b e l i e v e t h a t t h e e v i d e n c e 
i n d i c a t e s t h a t c l a i m a n t ' s h e a r i n g l o s s i s a l l e v i a t e d by use o f 
h e a r i n g a i d s . T h e r e f o r e , we do not b e l i e v e t h a t t h e s e a d d i t i o n a l 
problems c o n t r i b u t e t o c l a i m a n t ' s permanent d i s a b i l i t y . 

We a g r e e w i t h the R e f e r e e t h a t c l a i m a n t i s not t o t a l l y 
d i s a b l e d . Her impairment from c h r o n i c back s t r a i n i s not so 
s e v e r e a s t o p r e c l u d e h e r from doi n g any work, but c l a i m a n t h a s 
made no r e a l e f f o r t t o s e a r c h f o r work a s r e q u i r e d by ORS 
6 5 6 . 2 0 6 ( 3 ) . 

We t u r n t o the q u e s t i o n of the e x t e n t o f p a r t i a l d i s a b i l i t y 
and c o n f r o n t a c r y p t i c r e c o r d . Dr. P a s q u e s i ' s f i n d i n g o f 15% 
impairment seems h i g h i n view of the e v i d e n c e , but t h e r e i s no 
o t h e r e v i d e n c e from which we can e x t r a p o l a t e any o t h e r f i n d i n g 
about i m p a i r m e n t . Most s o c i a l / v o c a t i o n a l f a c t o r s s u g g e s t a l o s s 
of more t h a n 15% o f c l a i m a n t ' s wage e a r n i n g c a p a c i t y . Her age of 
44 p r o d u c e s a +2 r a t i n g under OAR 436-65-602. Her t e n t h g r ade 
e d u c a t i o n p r o d u c e s a +5 r a t i n g under OAR 436-65-603. The e v i d e n c e 
r e g a r d i n g a d a p t a b i l i t y under OAR 436-65-605 i s e s p e c i a l l y vague. 
D o c t o r s have s u g g e s t e d t h a t c l a i m a n t attempt o n l y "more s e d e n t a r y " 
work, but we do not u n d e r s t a n d the d o c t o r s t o be s a y i n g t h a t 
c l a i m a n t ' s r e s i d u a l f u n c t i o n a l c a p a c i t y i s l i m i t e d t o l i t e r a l l y 
s e d e n t a r y work. The same a m b i g u i t y a l s o makes a p p l i c a t i o n of t h e 
l a b o r market c r i t e r i a , OAR 436-65-608, d i f f i c u l t . E s t i m a t i n g a s 
b e s t a s we c a n from t h e a v a i l a b l e e v i d e n c e , i t a p p e a r s t h a t t h e 
combined a d a p t a b i l i t y and l a b o r market c o n s i d e r a t i o n s s h o u l d be 
about +10 t o +15. The o t h e r s o c i a l / v o c a t i o n a l f a c t o r s a r e e i t h e r 
n e u t r a l or unsupported, one way o r the o t h e r , by any e v i d e n c e . 

We a r e s u r e t h a t Dr. P a s q u e s i ' s impairment f i n d i n g combined 
w i t h t h e s o c i a l / v o c a t i o n a l f a c t o r s s h o u l d produce an award i n 
e x c e s s o f t h e award f o r 15% d i s a b i l i t y g r a n t e d by the 
D e t e r m i n a t i o n Order and a f f i r m e d by the R e f e r e e . We a r e not s u r e 
e x a c t l y what t h a t h i g h e r award s h o u l d be. C o n s i d e r i n g a l l t h e 
e v i d e n c e and comparing t h i s c a s e w i t h o t h e r s i m i l a r c a s e s , i t i s 
our b e s t judgment t h a t c l a i m a n t would be p r o p e r l y compensated by 
an award f o r 30% u n s c h e d u l e d d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 3, 1982 i s r e v e r s e d . C l a i m a n t 
i s awarded 96° f o r 30% u n s c h e d u l e d d i s a b i l i t y t o h e r low b a c k . 
T h i s award i s i n l i e u of a l l p r i o r awards. C l a i m a n t ' s a t t o r n e y i s 
a l l o w e d an a t t o r n e y ' s f e e o f 25% of the i n c r e a s e d c o m p e n s a t i o n 
g r a n t e d by t h i s o r d e r , not t o exceed $3,000. 

RICK LaPRAIM, C l a i m a n t WCB 82-04676 & 82 - 0 5 2 6 8 
J i m L . S c a v e r a , C l a i m a n t ' s A t t o r n e y March 3 1 , 1983 
L i n d s a y , H a r t e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s 
Reviewed by t h e Board Members en banc. 

The employer, Twin C i t y B u i l d e r s , and i t s i n s u r e r , E B I 
Companies, r e q u e s t r e v i e w of R e f e r e e Q u i l l i n a n ' s o r d e r w h i c h s e t 
a s i d e E B I ' s A p r i l 15, 1982 d e n i a l and a f f i r m e d S A I F ' s June 10, 
1982 d e n i a l . The i s s u e on r e v i e w i s r e s p o n s i b i l i t y : I s Mid-Coast 
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E l e c t r i c Company, i n s u r e d by SAIF, r e s p o n s i b l e f o r c l a i m a n t ' s 
r i g h t s h o u l d e r problems and most r e c e n t s u r g e r y as an a g g r a v a t i o n ; 
o r i s Twin C i t y B u i l d e r s , i n s u r e d by E B I , r e s p o n s i b l e on a new 
i n j u r y t h e o r y ? 

C l a i m a n t s u s t a i n e d a compensable i n j u r y i n A p r i l o f 1978 
w h i l e working f o r Mid-Coast E l e c t r i c . He d i s l o c a t e d h i s r i g h t 
s h o u l d e r , r e s u l t i n g i n the need f o r s u r g e r y . He d i s l o c a t e d h i s 
r i g h t s h o u l d e r a g a i n i n F e b r u a r y of 1982 w h i l e working a t Twin 
C i t y B u i l d e r s , a g a i n n e c e s s i t a t i n g s u r g e r y . S A I F d e n i e d 
c l a i m a n t ' s a g g r a v a t i o n c l a i m . E B I d e n i e d c l a i m a n t ' s new i n j u r y 
c l a i m . 

We a g r e e w i t h t h e R e f e r e e t h a t c l a i m a n t e x p e r i e n c e d a new 
i n j u r y w h i l e employed a t Twin C i t y B u i l d e r s : a sudden, a c u t e 
e p i s o d e of s h o u l d e r d i s l o c a t i o n f o l l o w i n g an i d e n t i f i a b l e trauma 
w h i c h o c c u r r e d a f t e r a l o n g h i a t u s of any problems w i t h h i s r i g h t 
s h o u l d e r . We t h u s a f f i r m t h e R e f e r e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 20, 1982 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $200 a s and f o r a r e a s o n a b l e 
a t t o r n e y ' s f e e , p a y a b l e by E B I . 

FRED L. McOMBER, C l a i m a n t WCB 82-00686 
Hansen & Wobbrock, C l a i m a n t ' s A t t o r n e y s March 31, 1983 
Pa u l Mackey, D e f e n s e A t t o r n e y O r d e r on Revi e w 
Reviewed by t h e Board en banc. 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e P f e r d n e r ' s o r d e r w h i c h 
u p h e l d t h e s e l f - i n s u r e d employer's d e n i a l of h i s c l a i m f o r i n j u r i e s 
s u s t a i n e d on November 21, 1981. 

C l a i m a n t was employed a s a Human S e r v i c e s A s s i s t a n t a t t h e 
Multnomah County A l c o h o l D e t o x i f i c a t i o n C e n t e r on November 21, 
1981. W h i l e c r o s s i n g t h e s t r e e t t o g e t a newspaper d u r i n g h i s p a i d 
b r e a k , t h e c l a i m a n t was s t r u c k by an a u t o m o b i l e and s u s t a i n e d a l e g 
i n j u r y . 

The manager of t h e d e t o x i f i c a t i o n c e n t e r , Ms. Dawson, and 
c l a i m a n t ' s immediate s u p e r v i s o r , Mr. Nast, t e s t i f i e d a s f o l l o w s . 
Work a t t h e c e n t e r i s s t r e s s f u l b e c a u s e t h e c l i e n t s s e r v e d a r e 
f r e q u e n t l y o b s t r e p e r o u s , d i f f i c u l t t o communicate w i t h and i l l . 
Management t h u s p e r m i t t e d / e n c o u r a g e d t h e employes t o l e a v e t h e 
p r e m i s e s d u r i n g t h e i r b r e a k s t o r e f r e s h t h e m s e l v e s . C l a i m a n t o r 
some o t h e r employe would o c c a s i o n a l l y go out on b r e a k and buy a 
newspaper, b r i n g i t back and s h a r e i t w i t h o t h e r employes and t h e 
p a t i e n t s i n t h e c e n t e r . ( T h e r e were no f a c i l i t i e s t o buy 
newspapers on t h e p r e m i s e s . ) Management b e l i e v e d t h a t t a k i n g 
o f f - p r e m i s e s b r e a k s was a b e n e f i t t o both t h e employer and t h e 
employes b e c a u s e o f t h e s t r e s s f u l n a t u r e o f t h e work. Management 
a p p r e c i a t e d i t when an employe brought a newspaper back from a 
b r e a k b e c a u s e o f t h e d i v e r s i o n and r e l a x a t i o n t h a t r e a d i n g i t t h e n 
o f f e r e d o t h e r employes and t h e c e n t e r ' s p a t i e n t s . 

I n d e n y i n g t h e c o m p e n s a b i l i t y o f t h e c l a i m , t h e R e f e r e e n o t e d 
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the s e v e n p a r t t e s t i n J o r d a n v. Western E l e c t r i c Company, 1 Or App 
441 ( 1 9 7 0 ) , which h e l p s d e t e r m i n e whether t h e a c t i v i t i e s i n w h i c h a 
c l a i m a n t i s i n v o l v e d a r e s u f f i c i e n t l y work r e l a t e d t o be compen
s a b l e . Not a l l t h e f a c t o r s have t o be p r e s e n t i n o r d e r f o r a c l a i m 
t o be compensable. F o r example, one of t h e f a c t o r s i s whether t h e 
i n j u r y o c c u r r e d on t h e e mployer's p r e m i s e s , b u t i n J o r d a n v. 
W e stern E l e c t r i c , s u p r a , and HaIfman v. S A I F , 49 Or App 23 ( 1 9 8 0 ) , 
i n j u r i e s i n c u r r e d d u r i n g a w o r k e r ' s o f f - p r e m i s e s b r e a k were found 
compensable. The R e f e r e e b a s e d h i s a f f i r m a n c e o f t h e d e n i a l on 
two o f t h e f a c t o r s : ( 1 ) He d i d not f i n d t h a t t h e c l a i m a n t ' s b r e a k 
a c t i v i t y was i n t e n d e d t o be f o r t h e b e n e f i t o f t h e employer; and 
(2 ) he found t h a t w a l k i n g a c r o s s t h e s t r e e t on a b r e a k and 
c o l l i d i n g w i t h an a u t o m o b i l e was not an o r d i n a r y r i s k o f t h e 
employment. 

We f i n d t h a t t h e r e i s s u f f i c i e n t work r e l a t i o n t o make t h e 
c l a i m compensable. We b a s e t h i s on our a n a l y s i s of t h e p e r s o n a l 
comfort d o c t r i n e a s s e t out i n J o r d a n v. W estern E l e c t r i c , s u p r a , 
and Halfman v. S A I F , s u p r a . Both t h o s e c a s e s d e a l t w i t h t h e 
w o r k - r e l a t e d n e s s of i n j u r i e s i n c u r r e d d u r i n g a w o r k e r ' s b r e a k . I n 
b o t h i n s t a n c e s , t h e c o u r t found t h a t t h e a c t i v i t y o f t h e worker 
d u r i n g t h e b r e a k was e x p e c t e d and n e c e s s a r y , and t h e c o n d u c t of t h e 
a c t i v i t y was not s u c h a d e p a r t u r e from t h e employment r e l a t i o n s h i p 
t h a t t h e a c t i v i t y became a " p e r s o n a l m i s s i o n . " We f i n d t h a t t h e 
f a c t s of t h i s c a s e a r e s u b s t a n t i a l l y t h e same a s t h e f a c t s i n 
J o r d a n and Halfman. The r e s u l t s h o u l d a l s o be t h e same. 

The R e f e r e e ' s o r d e r d a t e d September 14, 1982 i s r e v e r s e d . 
The e m p l o y e r ' s d e n i a l d a t e d J a n u a r y 8, 1982 i s s e t a s i d e , and t h i s 
c l a i m i s remanded t o t h e employer f o r a c c e p t a n c e and payment o f 
b e n e f i t s . C l a i m a n t ' s a t t o r n e y i s awarded $1,600 a s a r e a s o n a b l e 
a t t o r n e y ' s f e e f o r h i s s e r v i c e s a t h e a r i n g and on Board r e v i e w , 
p a y a b l e by the employer. 

Reviewed by the Board en banc. 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e N e a l ' s o r d e r w h i c h u p h e l d 
t h e e m p l o y e r ' s d e n i a l of a g g r a v a t i o n r e o p e n i n g f o r c l a i m a n t ' s 
December 2, 1981 laminectomy. The R e f e r e e ' s o r d e r a l s o found t h a t 
t h e d e n i a l was not u n r e a s o n a b l e and, t h e r e f o r e , d i d not award 
p e n a l t i e s and a t t o r n e y ' s f e e s . 

The i s s u e s on r e v i e w a r e : 

( 1 ) Whether c l a i m a n t ' s c l a i m f o r r e o p e n i n g , t o pay f o r t h e 
s u r g e r y performed o u t - o f - s t a t e by a d o c t o r not a u t h o r i z e d by 
t h e i n s u r e r , s h o u l d be d e n i e d : 

ORDER 

RONALD W. MOGLIOTTI, C l a i m a n t 
D e n n i s H. H e n n i n g e r , C l a i m a n t ' s A t t o r n e y 
K e i t h S k e l t o n , D e f e n s e A t t o r n e y 

WCB 81-10963 
March 3 1 , 1983 
O r d e r on R e v i e w 

( a ) on t h e m e r i t s ; i . e . , b e c a u s e t h e r e i s i n s u f f i c i e n t 
e v i d e n c e o f any r e l a t i o n s h i p between t h e s u r g e r y and t h e 
p r i o r compensable work i n j u r y ; or 
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(b) p r o c e d u r a l l y ; i . e . , b e c a u s e under ORS 6 5 6 . 2 4 5 ( 3 ) 
c l a i m a n t d i d not have the c h o i c e o f h i s a t t e n d i n g 
p h y s i c i a n o u t s i d e the S t a t e o f Oregon and t h e i n s u r e r 
d i d not c o n s e n t t o h i s t r e a t m e n t and s u r g e r y i n 
C a l i f o r n i a ; 

( 2 ) whether p e n a l t i e s and a t t o r n e y ' s f e e s s h o u l d be awarded 
b e c a u s e of an a l l e g e d u n r e a s o n a b l e d e n i a l ; and 

( 3 ) whether t h e employer's Motion t o D i s m i s s on r e s j u d i c a t a 
grounds s h o u l d be a l l o w e d . 

C l a i m a n t s u s t a i n e d a compensable low back i n j u r y March 30, 
1979 w h i l e employed a s a w e l d e r . As a r e s u l t of s e v e r a l Determina
t i o n O r d e r s , and a f t e r a laminectomy performed November 27, 1980, 
c l a i m a n t was awarded 80° f o r 25% u n s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y f o r h i s low back i n j u r y . C l a i m a n t moved t o C a l i f o r n i a 

i n 1981. He t e s t i f i e d t h a t h i s back p a i n became worse, w i t h p a i n 
r a d i a t i n g i n t o h i s l e g s . He began t r e a t i n g w i t h a Dr. B e c k e r i n 
Merced, C a l i f o r n i a a t t h e end of August o f 1981. A f t e r p e r f o r m i n g 
a myelogram, Dr. B e c k e r d i a g n o s e d a r e c u r r e n t i n t e r v e r t e b r a l d i s c 
h e r n i a t i o n . 

I n t h e meantime, c l a i m a n t had a p p e a l e d t h e D e t e r m i n a t i o n Order 
w h i c h had awarded the 25% permanent p a r t i a l d i s a b i l i t y , a s k i n g f o r 
a d d i t i o n a l permanent d i s a b i l i t y . A h e a r i n g was h e l d b e f o r e R e f e r e e 
P f e r d n e r w h i c h r e s u l t e d i n an award f o r an a d d i t i o n a l 32° f o r 10% 
u n s c h e d u l e d low back d i s a b i l i t y . C l a i m a n t t e s t i f i e d t h a t d u r i n g " 
t h e week f o l l o w i n g t h e h e a r i n g , w h i l e he was s t i l l i n Oregon, he 
c a l l e d t h e i n s u r a n c e company t o o b t a i n p e r m i s s i o n f o r a second back 
s u r g e r y . He t e s t i f i e d t h a t he a l s o c a l l e d t h e i n s u r e r s e v e r a l 
t i m e s upon h i s r e t u r n t o C a l i f o r n i a . The i n s u r e r n e v e r a u t h o r i z e d 
t h e s u r g e r y . C l a i m a n t n e v e r t h e l e s s e l e c t e d t o p r o c e e d w i t h s u r g e r y 
i n C a l i f o r n i a w i t h o u t a u t h o r i z a t i o n from the i n s u r e r . The i n s u r e r 
i s s u e d i t s d e n i a l December 16, 1981, both b e c a u s e i t was p erformed 
o u t - o f - s t a t e by a d o c t o r not a u t h o r i z e d by the i n s u r e r and a l s o on 
t h e m e r i t s . 

We a g r e e w i t h t h e R e f e r e e ' s c o n c l u s i o n t h a t c l a i m a n t ' s 
December 2, 1981 laminectomy, performed by Dr. B e c k e r , was r e l a t e d 
t o h i s compensable 1979 back i n j u r y . We a l s o a g r e e w i t h t h e 
R e f e r e e ' s c o n c l u s i o n t h a t t h e d e n i a l of c l a i m a n t ' s c l a i m must be 
a f f i r m e d b e c a u s e he d i d not comply w i t h t h e r e q u i r e m e n t s of ORS 
656.245 and R i v e r s v. S A I F , 45 Or App 1105 ( 1 9 8 0 ) . R i v e r s c u r t a i l s 
a c l a i m a n t ' s c h o i c e of an out of s t a t e d o c t o r : 

"The i n t e n t of t h e s t a t u t e i s c l e a r . By 
s p e c i f i c a l l y g i v i n g t h e worker a c h o i c e o f 
d o c t o r s w i t h i n t h e s t a t e of Oregon, the 
l e g i s l a t u r e w i t h h e l d t h a t c h o i c e o u t s i d e 
t h e s t a t e . " 45 Or App a t 1008. 

See a l s o A n i t a G i l l i a m , WCB Case No. 81-07539, 35 Van N a t t a 377 
( d e c i d e d t h i s d a t e ) . 

The r e s o l u t i o n o f the f i r s t i s s u e t h u s r e s o l v e s t h e n e x t 
-385-



i s s u e , t h a t o f p e n a l t i e s and a t t o r n e y ' s f e e s , w h i c h l e a d s us t o 
a f f i r m t h e R e f e r e e ' s c o n c l u s i o n on t h i s i s s u e a s w e l l . 

The e m p l o y e r ' s Motion t o D i s m i s s on r e s j u d i c a t a grounds i s 
b a s e d on t h e f o l l o w i n g e v e n t s . At t h e p r i o r O ctober 5, 1981 
h e a r i n g b e f o r e R e f e r e e P f e r d n e r , c l a i m a n t t e s t i f i e d t h a t he was 
under Dr. B e c k e r ' s t r e a t m e n t , t h a t a second s u r g e r y was recommended 
and t h a t he i n t e n d e d t o have t h a t s u r g e r y . The employer, t h e r e 
f o r e , a r g u e s t h a t t h i s i s an i s s u e which s h o u l d have been t r i e d a t 
t he p r i o r h e a r i n g and, b e c a u s e i t was not, c l a i m a n t i s b a r r e d from 
now l i t i g a t i n g i t . However, o n l y c l a i m s t h a t a r e i n d e n i e d s t a t u s 
a r e r i p e f o r h e a r i n g . H e t t i e M. E a g l e , 33 Van N a t t a 671 ( 1 9 8 1 ) ; 
S y p h e r s v. K-W L ogging, I n c . , 51 Or App 769 ( 1 9 8 1 ) . R e g a r d l e s s o f 
what may have been mentioned a t t h e time o f t h e p r i o r h e a r i n g , t h e 
f a c t r e m a i n s t h a t t h e c l a i m f o r t h e b e n e f i t s h e r e i n i s s u e was not 
i n d e n i e d s t a t u s a t the time o f t h e p r i o r h e a r i n g . 

F i n a l l y , we note t h a t t h e r e i s a s e r i o u s q u e s t i o n o f whether 
t h e i s s u e o f the i n s u r e r ' s duty t o pay i n t e r i m c o m p e n s a t i o n h a s 
been a d e q u a t e l y r a i s e d , e i t h e r a t t h e h e a r i n g o r i n t h e b r i e f s on 
r e v i e w . C l a i m a n t s t a t e s t h a t t h e i n s u r e r d i d n o t h i n g f o r 71 d ays 
f o l l o w i n g n o t i c e of t h e c l a i m f o r r e o p e n i n g and t h a t t h e i n s u r e r 
i s r e q u i r e d t o a c t on a c l a i m i n a c c o r d a n c e w i t h ORS 6 5 6 . 2 6 2 ( 4 ) . 
C l a i m a n t does not s p e c i f i c a l l y s t a t e t h a t he i s e n t i t l e d t o i n t e r i m 
c ompensation, however. N e v e r t h e l e s s , even i f t h i s i s s u e h a s been 
a d e q u a t e l y r a i s e d , which we doubt, we s t i l l f i n d t h a t c l a i m a n t i s 
not e n t i t l e d t o i n t e r i m compensation b e c a u s e t h e r e was n e v e r any 
m e d i c a l l y v e r f i e d i n a b i l i t y t o work as r e q u i r e d by ORS 6 5 6 . 2 7 3 ( 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 21, 1982 i s a f f i r m e d . 

TERRY L. PAXTON, Cl a i m a n t WCB 82-04425 
Rodriguez, Glenn e t ' a l . , . C l a i m a n t ' s A t t o r n e y s March 31, 1983 
Minturn e t a l . , Defense A t t o r n e y s Order on Review 
Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e W i l l i v e r ' s o r d e r w h i c h 
a f f i r m e d t h e S A I F C o r p o r a t i o n ' s May 5, 1982 d e n i a l . The i s s u e f o r 
r e v i e w i s t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s r i g h t c a r p a l t u n n e l 
syndrome. 

C l a i m a n t , who was 32 y e a r s of age a t t h e time of t h e h e a r i n g , 
had been employed by t h e Madras C o f f e e Shop a s a d i s h w a s h e r and 
w a i t r e s s . Her employment a c t i v i t i e s c o n s i s t e d o f washing d i s h e s , 
w a i t i n g on c u s t o m e r s and b u s i n g t a b l e s . C l a i m a n t had p r e v i o u s l y 
been employed a s a w a i t r e s s a t t h e S a f a r i C l u b i n E s t a c a d a and a s 
an a d m i n i s t r a t i v e a s s i s t a n t f o r t h e L i n c o l n S h e l t e r i n L i n c o l n 
County from F e b r u a r y t o June of 1981. C l a i m a n t ' s f i r s t day of 
employment w i t h t h e Madras C o f f e e Shop was Monday F e b r u a r y 22, 
1982. On T h u r s d a y , F e b r u a r y 26, 1982, f o u r d ays a f t e r b e g i n n i n g 
work a t t h e r e s t a u r a n t , c l a i m a n t began t o e x p e r i e n c e numbness and 
s w e l l i n g of h e r r i g h t hand. C l a i m a n t n e v e r t h e l e s s c o n t i n u e d t o 
work. On March 26, 1982, she was examined a t t h e C e n t r a l Oregon 
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D i s t r i c t H o s p i t a l by Dr. D e t w i l l e r . Dr. D e t w i l l e r d i a g n o s e d r i g h t 
c a r p a l t u n n e l syndrome and B e l l ' s p a l s y , r i g h t s i d e . He r e f e r r e d 
c l a i m a n t t o Dr. A l t r o c c h i . 

On March 29, 1982, Dr. A l t r o c c h i r e p o r t e d : 

" I n 1981 she was working a s a s e c r e t a r y , 
o b v i o u s l y u s i n g h e r hands a g r e a t d e a l when 
she f i r s t began t o n o t i c e r i g h t c a r p a l 
t u n n e l symptoms i n about A p r i l of 1981, 
m a n i f e s t e d by i n t e r m i t t e n t numbness of t h e 
r i g h t hand d u r i n g useage a s w e l l a s a t 
n i g h t . She. . . was o f f work thoughout t h e 
r e s t of 1981 and had v e r y few symptoms." 

Due t o c o n t i n u i n g symptoms, c l a i m a n t was f o r c e d t o c e a s e w orking on 
A p r i l 7, 1982. On A p r i l 15, 1982, she f i l e d a Form 801 w i t h h e r 
employer c o n t e n d i n g t h a t h e r c a r p a l t u n n e l syndrome was"caused by 
h e r work a c t i v i t i e s * On May 5, 1982, SAIF, a s i n s u r e r f o r Madras 
C o f f e e Shop, d e n i e d the c l a i m . 

On A p r i l 14 and A p r i l 21, 1982, c l a i m a n t was examined by Dr. 
Koning. Dr. Koning r e p o r t e d t h a t he a g r e e d w i t h t h e d i a g n o s i s of 
c a r p a l t u n n e l syndrome and t h a t " I have f i l e d a c l a i m w i t h S A I F a s 
I f e e l t h a t t h e c o n d i t i o n h a s been d e f i n i t e l y a g g r a v a t e d by h e r 
employment." On A p r i l 30, 1982, Dr. Koning performed a r i g h t 
c a r p a l t u n n e l r e l e a s e on t h e c l a i m a n t . 

On J u l y 2, 1982, Dr. Brown, n e u r o l o g i c a l c o n s u l t a n t f o r S A I F , 
r e p o r t e d t h a t : 

" I f t h e f a c t s a r e c o r r e c t t h a t t h i s 
c l a i m a n t e x p e r i e n c e d w r i s t symptomatology 
p r i o r t o b e i n g employed a t t h e r e s t a u r a n t 
i n Madras, t h e c a r p a l t u n n e l syndrome 
cann o t t h e r e f o r e be due t o f a c t o r s i n t h e 
r e s t a u r a n t o n l y . . ." 

Dr. Koning r e p o r t e d on May 28, 1982 t h a t " I t i s my o p i n i o n t h a t a 
c o f f e e pot o f 1 o r 1 1/2 q u a r t s e a s i l y q u a l i f i e d a s a s i g n i f i c a n t 
w e i g h t which c o u l d c a u s e h e r symptoms t o be a g g r a v a t e d . " The o n l y 
o t h e r m e d i c a l o p i n i o n c o n c e r n i n g c a u s a t i o n i s c o n t a i n e d i n Dr. 
Brown's r e p o r t of J u l y 2, 1982, i n which he s t a t e s t h a t c l a i m a n t ' s 
a c t i v i t i e s a t home i n c l u d i n g k n i t t i n g , c r o c h e t i n g and e m b r o i d e r y 
were a s much of a c o n t r i b u t i n g f a c t o r , i f not more, t o t h e d e v e l o p 
ment of c a r p a l t u n n e l syndrome, a s were h e r work a c t i v i t i e s a s a 
w a i t r e s s . He a d d i t i o n a l l y s t a t e d : 

"There i s a l s o some h i s t o r i c a l i n d i c a t i o n 
o f s i m i l a r symptoms p r i o r t o t h e d a t e o f 
i n j u r y and h e r work a s a w a i t r e s s i s no 
more o f an a g g r a v a t i n g ( s i c ) f a c t o r t h a n 
a r e h e r h o u s e h o l d a c t i v i t i e s o f k n i t t i n g , 
c r o c h e t i n g and embroidery." 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had not e s t a b l i s h e d t h e 
c o m p e n s a b i l i t y of h e r c o n d i t i o n on t h e b a s i s o f e i t h e r i n d u s t r i a l 
i n j u r y o r o c c u p a t i o n a l d i s e a s e . We a g r e e , a l t h o u g h we b e l i e v e t h a t 
t h e c l a i m i s b e s t c h a r a c t e r i z e d i n terms o f o c c u p a t i o n a l d i s e a s e . 
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See Beaudry v. W i n c h e s t e r Plywood Co., 255 Or 503 ( 1 9 7 0 ) . When a 
worker s u f f e r s from a symptomatic c o n d i t i o n which p r e - e x i s t s h i s or 
h e r employment, i t must be shown t h a t t h e work a c t i v i t y and c o n d i 
t i o n s c a u s e d a w o r s e n i n g of t h e u n d e r l y i n g c o n d i t i o n r e s u l t i n g i n 
an i n c r e a s e i n p a i n t o t h e e x t e n t t h a t i t p r o d u c e s d i s a b i l i t y o r 
r e q u i r e s m e d i c a l s e r v i c e s . W e l l e r v. Union C a r b i d e , 288 Or 27 
( 1 9 7 9 ) . T h e r e i s s c a n t m e d i c a l e v i d e n c e on t h e i s s u e o f c a u s a t i o n 
i n t h i s c a s e . T h a t p o r t i o n which i s f a v o r a b l e t o t h e c l a i m a n t i s 
even s c a n t i e r . The o n l y s u c h e v i d e n c e comes from Dr. Koning, and 
t h a t e v i d e n c e i s i n s u f f i c i e n t under W e l l e r . Dr. Koning s t a t e s o n l y 
t h a t c l a i m a n t ' s work a c t i v i t y a g g r a v a t e d h e r symptoms, not t h a t 
t h e u n d e r l y i n g c o n d i t i o n i t s e l f was worsened. I n a d d i t i o n t o t h e 
r e q u i r e m e n t of e s t a b l i s h i n g a p a t h o l o g i c a l w o r s e n i n g o f h e r c o n d i 
t i o n , c l a i m a n t i s a l s o r e q u i r e d t o prove t h a t h e r work a c t i v i t i e s 
were t h e major c a u s e of t h e w o r s e n i n g . Douglas S. C h i a p u z i o , 34 
Van N a t t a 1255 ( 1 9 8 2 ) . The c l a i m f a i l s i n t h i s r e g a r d a l s o . Dr. 
Brown's o p i n i o n s i m p l i c a t e c l a i m a n t ' s non-work a c t i v i t i e s a s a t 
l e a s t e q u a l l y c o n t r i b u t o r y t o h e r a g g r a v a t e d symptoms. T h e r e i s 
no i n d i c a t i o n t h a t Dr. Koning was aware o f c l a i m a n t ' s non-work 
a c t i v i t i e s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 2, 1982 i s a f f i r m e d . 

KEITH P H I L L I P S , Claimant WCB 80-06429 
Ol s o n , H i t t l e e t a l . , C l a i m a n t ' s A t t o r n e y s March 31, 1983 
K e i t h S k e l t o n , Defense A t t o r n e y Order on Review 
Reviewed by t h e Board en banc. 

The i n s u r e r r e q u e s t s r e v i e w o f R e f e r e e S h e b l e y ' s o r d e r t h a t 
a f f i r m e d t h e D e t e r m i n a t i o n Order d a t e d J u l y 18, 1979 t h a t g r a n t e d 
c l a i m a n t c o m p e n s a t i o n f o r permanent t o t a l d i s a b i l i t y . 

I n March o f 1978 c l a i m a n t compensably i n j u r e d h i s k n e e s when 
he t r i p p e d and f e l l , l a n d i n g on h i s k n e e s . S u r g e r y h a s s i n c e been 
performed -- a t o t a l knee r e p l a c e m e n t on t h e r i g h t and a p a r t i a l 
knee r e p l a c e m e n t on t h e l e f t . C l a i m a n t ' s d o c t o r s have o p i n e d t h a t , 
a s a r e s u l t o f c l a i m a n t ' s knee c o n d i t i o n , he i s i n c a p a c i t a t e d from 
p r o t r a c t e d s t a n d i n g , w a l k i n g , l i f t i n g , c a r r y i n g and c l i m b i n g . 
C l a i m a n t ' s c l a i m was c l o s e d by t h e above-mentioned D e t e r m i n a t i o n 
O r d e r . The i n s u r e r r e q u e s t e d a h e a r i n g . 

The f i r s t i s s u e i s what i s t h e i s s u e . The R e f e r e e s t a t e d t h e 
i s s u e t o be "whether c l a i m a n t r e m a i n s p e r m a n e n t l y and t o t a l l y d i s 
a b l e d . " ( E m p h a s i s added.) We d i s a g r e e w i t h t h i s s t a t e m e n t o f t h e 
i s s u e . I n l i t i g a t e d e x t e n t c a s e s , d i s a b i l i t y i s r a t e d a s o f t h e 
tim e o f t h e h e a r i n g . T h e r e i s no p r e s u m p t i o n t h a t t h e D e t e r m i n a 
t i o n Order i s s u b s t a n t i v e l y c o r r e c t . M i c h i e l M. H a r t h , 34 Van 
N a t t a 703 ( 1 9 8 2 ) ; S A I F v. B a e r , 61 Or App 335 ( 1 9 8 3 ) . Thus, we 
t h i n k t h e i s s u e i s whether c l a i m a n t was e n t i t l e d t o an award f o r 
permanent t o t a l d i s a b i l i t y a s o f t h e ti m e o f t h e h e a r i n g . 

The R e f e r e e ' s c o n t r a r y use o f t h e v e r b " r e m a i n s " l e a d s t o some 
e r r o n e o u s a n a l y s i s . The R e f e r e e r e l i e d on B e n t l e y v. S A I F , 38 Or 
App 473 ( 1 9 7 9 ) , f o r t h e p r o p o s i t i o n t h a t t h e i n s u r e r had t o p r o v e a 
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m a t e r i a l change i n c l a i m a n t ' s c o n d i t i o n s i n c e t h e d a t e o f t h e c h a l 
l e n g e d D e t e r m i n a t i o n O r d e r . See a l s o H a r r i s v. S A I F , 292 Or 683 
( 1 9 8 2 ) ; R i c h a r d P i c k , 34 Van N a t t a 957 ( 1 9 8 2 ) . However, c a s e s l i k e 
B e r i t l e y , H a r r i s and P i c k have a l l a r i s e n under ORS 6 5 6 . 2 0 6 ( 5 ) w h i c h 
p e r m i t s p e r i o d i c r e e x a m i n a t i o n s o f p r i o r awards o f t o t a l d i s a b i l i t y 
t h a t had p r e v i o u s l y become f i n a l . The i s s u e i n t h i s c a s e , by c o n 
t r a s t , i s whether c l a i m a n t s h o u l d be g r a n t e d t o t a l d i s a b i l i t y i n 
t h e f i r s t i n s t a n c e . The D e t e r m i n a t i o n Order g r a n t i n g t o t a l d i s 
a b i l i t y d i d not become f i n a l b e c a u s e t h e i n s u r e r t i m e l y - r e q u e s t e d a 
h e a r i n g ; t h u s , t h a t award i s not a p r i o r award i n t h e same s e n s e a s 
t h e p r i o r awards i n c a s e s l i k e B e n t l e y , H a r r i s and P i c k . 

I n t h e same v e i n and f o r t h e same r e a s o n , we t h i n k t h e 
R e f e r e e ' s a n a l y s i s o f ORS 6 5 6.206(3) i s e r r o n e o u s . The R e f e r e e 
s t a t e d t h a t t h e seek-work r u l e of ORS 6 5 6 . 2 0 6 ( 3 ) " v a n i s h e s " once a 
c l a i m a n t "has a t t a i n e d [ t o t a l ] d i s a b i l i t y s t a t u s . " Whatever t h e 
m e r i t s o f t h a t p r o p o s i t i o n i n the B e n t l e y c o n t e x t i n w h i c h a p r i o r 
award o f t o t a l d i s a b i l i t y p r e v i o u s l y became f i n a l and i s now b e i n g 
reexamined, i t seems o b v i o u s t o us i n t h i s c a s e t h a t ORS 6 5 6 . 2 0 6 ( 3 ) 
i s r e l e v a n t t o t h e q u e s t i o n o f whether c l a i m a n t i s e n t i t l e d t o an 
award f o r t o t a l d i s a b i l i t y i n t h e f i r s t i n s t a n c e . 

I n f a c t , we t h i n k t h i s whole c a s e t u r n s on ORS 6 5 6 . 2 0 6 ( 3 ) . 

Between t h e d a t e of t h e c h a l l e n g e d D e t e r m i n a t i o n Order and t h e 
d a t e o f t h e h e a r i n g , c l a i m a n t ' s employer, a newspaper p u b l i s h e r , 
o f f e r e d him a f u l l - t i m e j o b a s a n i g h t watchman. C l a i m a n t d e c l i n e d 
t h i s o f f e r e d employment. The u l t i m a t e i s s u e , a s we s e e i t , i s 
whether c l a i m a n t ' s r e f u s a l t o even a t t e m p t t h i s o f f e r e d employment 
p r e c l u d e s an award f o r t o t a l d i s a b i l i t y b e c a u s e o f ORS 6 5 6 . 2 0 6 ( 3 ) . 

The j o b d e s c r i p t i o n f o r t h e o f f e r e d n i g h t watchman p o s i t i o n i s 
a s f o l l o w s : 

" P r o v i d e b u i l d i n g s e c u r i t y d u r i n g n i g h t 
h o u r s . A s s u r e t h a t p e o p l e i n t h e b u i l d i n g 
d u r i n g t h e s e h o u r s a r e employees. A s s u r e 
t h a t company p r o p e r t y i s not s t o l e n o r 
v a n d a l i z e d . 

"Report t o P r o d u c t i o n D i r e c t o r . F r e q u e n t 
c o n t a c t w i t h n i g h t s u p e r v i s o r s i n mailroom, 
pre s s r o o m , composing room and newsroom t o 
g a i n g r e a t e r f a m i l i a r i t y w i t h [ n i g h t s h i f t ] 
e mployees. 

"From s i t t i n g p o s i t i o n o u t s i d e mailroom 
s u p e r i n t e n d e n t ' s o f f i c e , o b s e r v e t r a f f i c 
t h r ough department w i t h eye f o r 
non-employees — 60%. 

"Make c i r c u i t through upper f l o o r o f f i c e s 
and c a f e t e r i a once e v e r y 30-45 m i n u t e s f o r 
o b s e r v a t i o n — 30%. 
"Make r e p o r t a t s h i f t end of any u n u s u a l 
o b s e r v a t i o n s d u r i n g f i r s t s e v e n h o u r s — 
10%." 
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A f t e r a p p a r e n t l y b e i n g p r o v i d e d w i t h t h i s j o b d e s c r i p t i o n , 
c l a i m a n t ' s p h y s i c i a n , Dr. C h e s t e r , o p i n e d : 

"Assuming t h i s t o be q u i t e a s e d e n t a r y 
a c t i v i t y I c a n s e e no r e a s o n why K e i t h 
P h i l l i p s would not be a b l e t o do t h i s , a s 
l o n g a s i t d i d not i n v o l v e s i g n i f i c a n t 
s t a i r c l i m b i n g , o r w a l k i n g o r p r o t r a c t e d 
d i s t a n c e s o r t h a t t y p e o f t h i n g . I t c o u l d 
be j u s t t h e o c c u p a t i o n f o r him." 

Much of t h e e v i d e n c e a t h e a r i n g a d d r e s s e d c l a i m a n t ' s a b i l i t y 
t o p e r f o r m t h e n i g h t watchman j o b . C l a i m a n t was c o n c e r n e d about 
h i s a b i l i t y t o walk enough t o make a t o u r o f t h e newspaper b u i l d i n g 
e v e r y 30-45 m i n u t e s , but o b v i o u s l y from a l l t h e e v i d e n c e c l a i m a n t 
h a s some r e s i d u a l c a p a c i t y t o walk. C l a i m a n t was c o n c e r n e d about 
c l i m b i n g s t a i r s t o t o u r t h e upper f l o o r o f t h e t w o - s t o r y b u i l d i n g , 
b u t t h e employer p o i n t e d out t h e a v a i l a b i l i t y o f a f r e i g h t 
e l e v a t o r . The R e f e r e e a l s o noted t h a t , b e c a u s e o f p r e - e x i s t i n g 
s p e e c h and h e a r i n g impairment, c l a i m a n t might have d i f f i c u l t y com
m u n i c a t i n g w i t h o t h e r s . However, b e f o r e c l a i m a n t ' s 1977 i n j u r y he 
was w orking i n two d i f f e r e n t j o b s i n w h i c h h i s a b i l i t y t o communi
c a t e was a p p a r e n t l y adequate; t h e r e i s no b a s i s o t h e r t h a n s p e c u l a 
t i o n t o b e l i e v e t h a t t h e communication r e q u i r e m e n t s o f t h e n i g h t 
watchman p o s i t i o n would be g r e a t e r t h a n were t h e communication 
r e q u i r e m e n t s i n c l a i m a n t ' s pre-1977 j o b s ; s p e c i f i c a l l y , we u n d e r 
s t a n d t h e j o b r e q u i r e m e n t of " f r e q u e n t c o n t a c t " t o be o n l y o r 
p r i m a r i l y v i s u a l c o n t a c t t o i n s u r e t h a t p e r s o n s p r e s e n t i n t h e 
b u i l d i n g a t n i g h t a r e employees. 

From t h i s e v i d e n c e we cannot a f f i r m a t i v e l y c o n c l u d e e i t h e r 
t h a t c l a i m a n t h a s t h e p h y s i c a l c a p a c i t y t o p e r f o r m t h e o f f e r e d 
n i g h t watchman j o b o r t h a t c l a i m a n t l a c k s t h e p h y s i c a l c a p a c i t y t o 
p e r f o r m t h a t j o b . The C o u r t o f A p p e a l s a d d r e s s e d a v e r y s i m i l a r 
s i t u a t i o n i n Shaw v. P o r t l a n d Laundry/Dry C l e a n i n g , 47 Or App 1041, 
1044 ( 1 9 8 0 ) : 

"At t h e h e a r i n g b e f o r e t h e r e f e r e e , t h e 
employer f o r whom c l a i m a n t was w o r k i n g when 
sh e became d i s a b l e d s t a t e d t h a t a s e a m s t r e s s 
p o s i t i o n was a v a i l a b l e i n h i s p l a n t and i n 
e f f e c t o f f e r e d t h e j o b t o c l a i m a n t . 
C l a i m a n t had p r i o r e x p e r i e n c e a s a 
s e a m s t r e s s . She n e v e r c l e a r l y answered, we 
f i n d , q u e s t i o n s about whether she thought 
she was a b l e t o do t h a t work. T h e r e i s 
some i n d i c a t i o n i n t h e m e d i c a l e v i d e n c e 
t h a t w orking a s a s e a m s t r e s s may i n v o l v e 
more s i t t i n g t h a n c l a i m a n t i s c a p a b l e o f 
d o i n g and may i n v o l v e more m a n i p u l a t i o n o f 
s e w i n g machine c o n t r o l s w i t h h e r f e e t and 
k n e e s t h a n c l a i m a n t i s c a p a b l e o f d o i n g . 
L i k e s o many o t h e r p a r t s o f t h i s r e c o r d , 
however, t h e e v i d e n c e about c l a i m a n t ' s 
a b i l i t y t o work a s a s e a m s t r e s s i s 
i n c o n c l u s i v e . 
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" I n sum, t h e m e d i c a l e v i d e n c e does not show 
t o t a l d i s a b i l i t y , and c l a i m a n t was o f f e r e d 
a j o b t h a t she may o r may not be c a p a b l e o f 
d o i n g . Under t h e s e c i r c u m s t a n c e s , we 
c o n c l u d e t h a t c l a i m a n t ' s f a i l u r e a t l e a s t 
t o a t t e m p t working a s a s e a m s t r e s s i s t h e 
most t e l l i n g f a c t t h a t f o r e c l o s e s a f i n d i n g 
o f t o t a l d i s a b i l i t y . " ( E m p h a s i s added.) 

L i k e w i s e , i n t h i s c a s e , we f i n d t h a t c l a i m a n t was o f f e r e d a j o b 
t h a t he may o r may not be c a p a b l e o f d o i n g and c o n c l u d e t h a t 
c l a i m a n t ' s f a i l u r e a t l e a s t t o t r y working a s a n i g h t watchman 
f o r e c l o s e s a f i n d i n g o f t o t a l d i s a b i l i t y under ORS 6 5 6 . 2 0 6 ( 3 ) . 

The u l t i m a t e r u l e s t a t e d i n ORS 6 56.206(3) i s a r u l e o f r e a 
s o n a b l e n e s s , and r u l e s of r e a s o n a b l e n e s s i n s t a t u t e s a d m i n i s t e r e d 
by a g e n c i e s a r e g e n e r a l l y f o r agency, r a t h e r t h a n j u d i c i a l , d e f i n i 
t i o n . McPherson v. Employment D i v i s i o n , 285 Or 541 ( 1 9 7 9 ) . Q u i t e 
a s i d e from t h e a u t h o r i t y o f the Shaw c a s e , when q u e s t i o n s a r i s e 
under ORS 6 5 6 . 2 0 6 ( 3 ) i n t h e c o n t e x t o f a s p e c i f i c j o b o f f e r e d t o a 
c l a i m a n t , we t h i n k t h e b e t t e r p o l i c y a pproach i s : ( 1 ) I f t h e 
e v i d e n c e a f f i r m a t i v e l y e s t a b l i s h e s t h a t t h e c l a i m a n t i s c a p a b l e o f 
p e r f o r m i n g t h e j o b , t h e n ORS 6 56.206(3) f o r e c l o s e s an award f o r 
t o t a l d i s a b i l i t y ; ( 2 ) i f t h e e v i d e n c e a f f i r m a t i v e l y e s t a b l i s h e s 
t h a t t h e c l a i m a n t i s not c a p a b l e o f p e r f o r m i n g t h e j o b , t h e n ORS 
6 5 6 . 2 0 6 ( 3 ) i s i r r e l e v a n t t o an award f o r t o t a l d i s a b i l i t y ; and ( 3 ) 
i f , a s i n Shaw and t h i s c a s e , t h e e v i d e n c e i s i n c o n c l u s i v e and t h e 
c l a i m a n t may o r may not be c a p a b l e of p e r f o r m i n g t h e j o b , t h e n we 
t h i n k ORS 6 5 6 . 2 0 6 ( 3 ) r e q u i r e s t h a t t h e c l a i m a n t do what i s r e a s o n 
a b l e and t r y t o p e r f o r m t h e o f f e r e d employment. C f . Dock A. 
• P e r k i n s , 31 Van N a t t a 180, 181 ( 1 9 8 1 ) , i n which we r e f e r r e d t o " t h e 
a c i d t e s t o f a p p l y i n g f o r work"; t h a t metaphore i s e v e n more a p p l i 
c a b l e t o a t t e m p t i n g o f f e r e d work which a c l a i m a n t may be c a p a b l e o f 
d o i n g . 

We t u r n t o t h e q u e s t i o n o f t h e e x t e n t o f p a r t i a l d i s a b i l i t y 
and c o n f r o n t a r e l a t i v e l a c k o f m e d i c a l i n f o r m a t i o n . About a l l 
t h a t i s c e r t a i n i s t h a t c l a i m a n t ' s knee s u r g e r y was more e x t e n s i v e 
on t h e r i g h t s i d e t h a n on the l e f t s i d e , and c l a i m a n t ' s d o c t o r s s a y 
he i s p r e c l u d e d from p r o l o n g e d s t a n d i n g , w a l k i n g , e t c . , w i t h o u t 
d e f i n i n g what t h e y mean by "prolonged." C l a i m a n t ' s t e s t i m o n y about 
what he f e e l s a b l e t o do and not t o do s u g g e s t s impairment toward 
t h e m o d e r a t e l y s e v e r e t o s e v e r e end o f t h e s p e c t r u m . C o n s i d e r i n g 
a l l t h e e v i d e n c e , we c o n c l u d e t h a t c l a i m a n t would be p r o p e r l y 
compensated by awards f o r 80% l o s s of t h e r i g h t l e g and 60% l o s s 
of t h e l e f t l e g . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 11, 1982 i s r e v e r s e d . The 
award o f c o mpensation f o r permanent t o t a l d i s a b i l i t y i n t h e 
D e t e r m i n a t i o n Order d a t e d J u l y 18, 1979 i s r e v e r s e d . C l a i m a n t i s 
awarded 120° f o r 80% l o s s o f use o f h i s r i g h t l e g and i s f u r t h e r 
awarded 90° f o r 60% l o s s of u s e o f h i s l e f t l e g . T h i s award i s i n 
l i e u o f a l l p r i o r awards. 
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Board Member L e w i s D i s s e n t i n g : 

I a g r e e w i t h t h e m a j o r i t y ' s s t a t e m e n t o f t h e i s s u e , whether 
c l a i m a n t was e n t i t l e d t o an award of permanent t o t a l d i s a b i l i t y a t 
t h e t i m e o f t h e h e a r i n g , and t h e i r s t a t e m e n t of t h e u l t i m a t e i s s u e , 
whether c l a i m a n t ' s r e f u s a l t o a t t e m p t t h e o f f e r e d employment a s a 
n i g h t watchman p r e c l u d e s an award o f permanent t o t a l d i s a b i l i t y 
b e c a u s e o f ORS 6 5 6 . 2 0 6 ( 3 ) . I d i s a g r e e , however, w i t h t h e 
m a j o r i t y ' s a n a l y s i s and r e s u l t . 

F o l l o w i n g i s a d e s c r i p t i o n o f c l a i m a n t ' s d i s a b i l i t y , i n c l u d i n g 
not o n l y h i s p h y s i c a l l i m i t a t i o n s and impairment, but t h e o t h e r 
f a c t o r s o f age, e d u c a t i o n , mental c a p a c i t y and work e x p e r i e n c e , 
w h i c h we a r e r e q u i r e d t o c o n s i d e r i n a c c o r d a n c e w i t h B u t c h e r v. 
S A I F , 45 Or App 313, 608 P2d 575 ( 1 9 8 0 ) , and Emerson v. I T T 
C o n t i n e n t a l B a k i n g Co., 45 Or App 1089, 610 P2d 282 ( 1 9 8 0 ) . C l a i m 
a n t , 61 y e a r s o l d , h a s had a t o t a l r i g h t knee r e p l a c e m e n t and a 
m e d i a l h e m i a r t h r o p l a s t y , w i t h t h e i n s e r t i o n o f two p r o s t h e t i c com
pon e n t s , performed on h i s l e f t knee. To t h i s day he e x p e r i e n c e s 
r e s i d u a l p a i n and weakness i n b o t h k n e e s , w a l k s w i t h a cane and 
s u f f e r s from s e v e r e d e g e n e r a t i v e a r t h r i t i s i n both knees, a s b o t h 
t h e m e d i c a l r e p o r t s and c l a i m a n t ' s t e s t i m o n y e s t a b l i s h . 

C l a i m a n t t e s t i f i e d a t t h e h e a r i n g t h a t h i s a b i l i t y t o c l i m b — 
f o r i n s t a n c e , up and down s t a i r s o r i n t o a t r u c k — i s s t i l l t h e 
same a s i t was f o l l o w i n g t h e 1978 i n d u s t r i a l a c c i d e n t when he f e l l 
on h i s k n e e s . 

" I c o u l d n ' t bend my r i g h t knee. I t h u r t . 
Even now i t s t i l l i s t h e same. I f I bend 
my r i g h t knee i t i s v e r y p a i n f u l . I go up 
w i t h my l e f t f o o t f i r s t and drag my r i g h t 
up. And when I come down s t e p s I p u t my 
r i g h t f o o t down and my c a n e . And my cane 
keeps my . . . r i g h t knee from g i v i n g 
away. I c a n go w i t h o u t a cane but i t i s a 
h e l l o f a t h i n g . " 

He f u r t h e r t e s t i f i e d t h a t when i t i s c o l d and damp he must wear 
knee pads and two l a y e r s of underwear t o keep h i s k n e e s from 
h u r t i n g . C l a i m a n t a l s o t e s t i f i e d t h a t h i s k n e e s h u r t a l l t h e t i m e , 
i n r e s p o n s e t o a q u e s t i o n a s t o whether s t a y i n g s e a t e d b o t h e r e d 
h i s k n e e s . 

I n a d d i t i o n t o h i s knee d i s a b i l i t y and impairment, c l a i m a n t 
w e a r s b i f o c a l s , and he h a s g r e a t d i f f i c u l t y h e a r i n g b e c a u s e he i s 
c o m p l e t e l y d e a f i n h i s r i g h t e a r and wears a h e a r i n g a i d i n h i s 
l e f t e a r . He h a s d i f f i c u l t y s p e a k i n g and b e i n g u n d e r s t o o d , a s 
w e l l , b e c a u s e o f a malformed jaw due t o an o l d f r a c t u r e and b e c a u s e 
of a d e n t u r e problem. I n f a c t , c l a i m a n t c a n n o t even wear h i s den
t u r e s b e c a u s e t h e y a r e s o i l l - f i t t i n g . V o c a t i o n a l r e h a b i l i t a t i o n 
c o n s u l t a n t Mr. Adolph r e p o r t e d t h a t c l a i m a n t ' s r i g h t cheek i s 
f l a c c i d so t h a t he s p e a k s out o f t h e l e f t c o r n e r o f h i s mouth, t h a t 
he i s a r t i c u l a t e w i t h a normal v o c a b u l a r y , b u t d i f f i c u l t t o u n d e r 
s t a n d e x c e p t when f a c i n g him a t a f o u r f o o t d i s t a n c e . The combina
t i o n o f c l a i m a n t ' s d e a f n e s s , s p e e c h i m p a i r m e n t s , and i n a b i l i t y t o 
l i p r e a d make communication w i t h him d i f f i c u l t a t b e s t , a s Dr. 
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C h e s t e r , Mr. Adolph and t h e R e f e r e e a l l r e c o g n i z e d . Mr. Adolph 
noted t h a t c l a i m a n t c a n n o t use t h e t e l e p h o n e . The R e f e r e e noted a t 
Page 5 o f h i s o r d e r t h a t : 

"As many of t h e r e p o r t s i n e v i d e n c e 
i n d i c a t e , c l a i m a n t i s v e r y h a r d o f h e a r i n g 
and i s a l m o s t a s d i f f i c u l t t o u n d e r s t a n d . 
Having c a r e f u l l y o b s e r v e d him d u r i n g t h e 
h e a r i n g I d a r e s a y i t would be v i r t u a l l y 
i m p o s s i b l e f o r him t o communicate by 
t e l e p h o n e o r CB r a d i o . " 

The R e f e r e e i s t h e o n l y f a c t f i n d e r who o b s e r v e d c l a i m a n t ' s d i f f i 
c u l t y w i t h communication. The Board h a s t o r e l y on a c o l d r e c o r d , 
w h i l e t h e R e f e r e e saw and h e a r d c l a i m a n t t e s t i f y . As i n Emerson, 
s u p r a , t h e R e f e r e e ' s O p i n i o n and Order i n d i c a t e s t h a t i n e v a l u a t i n g 
c l a i m a n t ' s d i s a b i l i t y / h e r e l i e d on h i s o b s e r v a t i o n o f c l a i m a n t . 
T h i s i s a c a s e , a s was Emerson, where o b s e r v a t i o n o f c l a i m a n t i s 
p a r t i c u l a r l y i m p o r t a n t . Only t h e R e f e r e e had t he o p p o r t u n i t y t o 
o b s e r v e c l a i m a n t . I t h u s d e f e r t o t h e R e f e r e e ' s o b s e r v a t i o n s . 

R e g a r d i n g t h e o t h e r f a c t o r s o f e d u c a t i o n and work e x p e r i e n c e , 
c l a i m a n t h a s a h i g h s c h o o l e d u c a t i o n , g r a d u a t i n g i n 1939; t h e r e 
a f t e r he a t t e n d e d b u s i n e s s s c h o o l f o r s i x months. He h a s had no 
f o r m a l e d u c a t i o n s i n c e h i s s h i p y a r d w e l d e r s ' t r a i n i n g i n World War 
I I . C l a i m a n t ' s work h i s t o r y i n c l u d e s j o b s a s a d i s h w a s h e r , cook's 
h e l p e r , w a i t e r , w i t h t h e two most r e c e n t j o b s b e i n g a j a n i t o r and 
d e l i v e r i n g n e w s p a pers. I n my o p i n i o n , t h e s e j o b s would r e q u i r e 
much l e s s i n t h e way o f communication s k i l l s t h a n t h o s e r e q u i r e d 
f o r t h e n i g h t watchman jo b , c o n t r a r y t o t h e m a j o r i t y ' s o p i n i o n . 
The n i g h t watchman j o b d e s c r i p t i o n , a s c l a r i f i e d and expanded upon 
a t t h e h e a r i n g by t h e employer's p r o d u c t i o n d i r e c t o r , r e q u i r e s : 
( 1 ) f r e q u e n t f a c e - t o - f a c e and t e l e p h o n e c o n t a c t w i t h n i g h t s u p e r 
v i s o r s t h r o u ghout t h e b u i l d i n g ; ( 2 ) communication w i t h t h e p o l i c e 
upon o b s e r v i n g p e o p l e i n t h e b u i l d i n g not w e a r i n g employe badges, 
o r o b s e r v i n g o t h e r s u s p i c i o u s o c c u r r e n c e s ; and ( 3 ) a w a l k i n g t o u r 
o f t h e b u i l d i n g e v e r y 30 t o 45 minutes r e q u i r i n g w a l k i n g up and 
down s t a i r s . 

The i n s u r e r - e m p l o y e r ' s s o l e b a s i s f o r c o n t e n d i n g t h a t c l a i m a n t 
i s not p e r m a n e n t l y d i s a b l e d i s t h a t he r e f u s e d t o a c c e p t t h e j o b o f 
n i g h t watchman o f f e r e d him by h i s former employer. The 
i n s u r e r - e m p l o y e r , and t h e m a j o r i t y , a s s e r t t h a t by h i s r e f u s a l t o 
a c c e p t t h a t j o b , c l a i m a n t h a s not made r e a s o n a b l e e f f o r t s t o o b t a i n 
r e g u l a r and g a i n f u l employment a s r e q u i r e d by ORS 6 5 6 . 2 0 6 ( 3 ) . 

Under ORS 6 5 6 . 2 0 6 ( 3 ) , c l a i m a n t h a s t h e burden o f p r o v i n g 
permanent t o t a l d i s a b i l i t y s t a t u s and must e s t a b l i s h t h a t he i s 
w i l l i n g t o seek r e g u l a r and g a i n f u l employment and t h a t he h a s made 
r e a s o n a b l e e f f o r t s t o o b t a i n such employment. ORS 65 6 . 2 0 6 ( 1 ) 
d e f i n e s "permanent t o t a l d i s a b i l i t y " a s : 

"The l o s s , i n c l u d i n g p r e - e x i s t i n g 
d i s a b i l i t y , of use o r f u n c t i o n o f any 
s c h e d u l e d or u n s c h e d u l e d p o r t i o n of t h e 
body whic h p e r m a n e n t l y i n c a p a c i t a t e s t h e 
worker from r e g u l a r l y p e r f o r m i n g work a t a 
g a i n f u l and s u i t a b l e o c c u p a t i o n . . . a 
s u i t a b l e o c c u p a t i o n i s one which t h e worker 
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h a s t h e a b i l i t y and t h e t r a i n i n g o r 
e x p e r i e n c e t o p e r f orm or an o c c u p a t i o n 
w h i c h t h e worker i s a b l e t o p e r f o r m a f t e r 
r e h a b i l i t a t i o n [ e m p h a s i s a d d e d ] . " 

Here I f i n d t h a t t h e e v i d e n c e shows c l a i m a n t h a s e s t a b l i s h e d 
t h a t he i s w i l l i n g t o seek r e g u l a r and g a i n f u l employment of a 
s u i t a b l e n a t u r e and t h a t he h a s made r e a s o n a b l e e f f o r t s t o o b t a i n 
s u c h employment, a s d e f i n e d i n B u t c h e r , s u p r a . B u t c h e r was a c a s e 
i n w h i c h t h e c l a i m a n t was 60 y e a r s o l d , had an e i g h t h g r a d e e d u c a 
t i o n and had s u f f e r e d t h r e e compensable i n j u r i e s w h i c h produced a 
s e v e r e d i s a b i l i t y , r e q u i r i n g him t o s l e e p i n a n k l e b r a c e s . The 
c l a i m a n t t h e r e r e l i e d on t he s t a t e m e n t s o f a l l t h e d o c t o r s who 
examined him and t r e a t e d him, who s a i d he c o u l d not work and, 
t h e r e f o r e , d i d not seek work. C l a i m a n t i n t h e c a s e b e f o r e us was 
s i m i l a r l y d i s c o u r a g e d from working, y e t was s t i l l more o p t i m i s t i c 
o f h i s f u t u r e f u n c t i o n a l c a p a b i l i t i e s t h a n h i s t r e a t i n g o r examin
i n g p h y s i c i a n s . The R e f e r e e i n B u t c h e r found t h a t c l a i m a n t was 
r e q u i r e d t o seek employment and t h u s d e n i e d an award o f permanent 
t o t a l d i s a b i l i t y . The C o u r t of A p p e a l s r e v e r s e d : 

"Here t h e s t a t e m e n t s of a l l d o c t o r s , t a k e n 
t o g e t h e r w i t h t h e o t h e r f a c t o r s o f age, 
e d u c a t i o n , work e x p e r i e n c e and m e n t a l 
c a p a c i t y i n d i c a t e i t would be f u t i l e f o r 
c l a i m a n t t o a t t e m p t t o become employed. We 
do not b e l i e v e t h e l e g i s l a t u r e i n t e n d e d 
t h a t e v e r y i n j u r e d worker, r e g a r d l e s s o f 
c a p a c i t y t o do s o , must d e m o n s t r a t e an 
e f f o r t t o become employed even where i t i s . 
c l e a r t h a t s u c h e f f o r t would be i n v a i n . " 
45 Or App a t 318. 

Where permanent t o t a l d i s a b i l i t y i s a t i s s u e , l o s s o f e a r n i n g 
c a p a c i t y i s t h e t e s t f o r s c h e d u l e d i n j u r i e s . T o t a l i n c a p a c i t y i s 
n o t n e c e s s a r y t o e s t a b l i s h permanent and t o t a l d i s a b i l i t y ; even a 
moderate d i s a b i l i t y may combine w i t h o t h e r f a c t o r s , r e n d e r i n g t h e 
worker p e r m a n e n t l y and t o t a l l y d i s a b l e d . See, f o r example, 
Emerson, s u p r a ; M o r r i s v. Denny's R e s t a u r a n t 50 Or App ( 1 9 8 1 ) . I n 
t h e c a s e a t hand, a l t h o u g h c l a i m a n t i s not t o t a l l y i n c a p a c i t a t e d , 
he i s n e v e r t h e l e s s so h a n d i c a p p e d t h a t he i s not a b l e t o o b t a i n 
r e g u l a r , s u i t a b l e employment i n a r e c o g n i z e d b r a n c h o f t h e l a b o r 
market. See Deacon v. S A I F , 13 Or App 298, 509 P2d 1215 ( 1 9 7 3 ) . 
I t h i n k i t i s i m p o r t a n t t h a t we c o n s i d e r t h e p r o b a b l e d e p e n d a b i l i t y 
w i t h w h i c h a c l a i m a n t c a n s e l l h i s s e r v i c e s i n a c o m p e t i t i v e l a b o r 
market, u n d i s t o r t e d by such f a c t o r s a s b u s i n e s s booms, sympathy o f 
a p a r t i c u l a r employer o r f r i e n d s , temporary good l u c k , o r t h e 
superhuman e f f o r t s of t h e c l a i m a n t t o r i s e above h i s c r i p p l i n g 
h a n d i c a p s . See 2 L a r s o n , Workmen's Compensation Law, §57.51 
( 1 9 8 1 ) . S i m p l e q u a l i f i c a t i o n f o r employment i s not s u f f i c i e n t t o 
remove c l a i m a n t from permanent t o t a l d i s a b i l i t y s t a t u s where c l a i m 
a n t i s p h y s i c a l l y u n a b l e t o p e r f orm t h e d u t i e s o f t h e employment, 
a s i n t h e c a s e b e f o r e u s . See S e a b e r r y v. S A I F , 19 Or App 676, 528 
P2d 1103 ( 1 9 7 4 ) . Even i f c l a i m a n t d i d not have t o walk up and down 
s t a i r s b ut c o u l d u s e t h e f r e i g h t e l e v a t o r , h i s o t h e r i m p a i r m e n t s 
and d i s a b i l i t i e s make him u n a b l e t o p e r f o r m t h e d u t i e s o f t h e 
employment o f f e r e d him. 
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As I s a i d i n my c o n c u r r i n g o p i n i o n i n Dock A. P e r k i n s , 31 Van 
N a t t a 180 ( 1 9 8 1 ) , 

"'Permanent t o t a l d i s a b i l i t y ' i s more t h a n 
a l e g a l term o f a r t . I t i s a v e r y r e a l 
s t a t e of b e i n g . Those u n f o r t u n a t e w o r k e r s 
who f i n d t h e m s e l v e s i n t h a t s t a t e by r e a s o n 
o f a c o m b i n a t i o n o f f a c t o r s a r e no l e s s 
d i s a b l e d t h a n t h o s e who a r e t h e r e by r e a s o n 
of p h y s i c a l i n c a p a c i t y a l o n e ; t h e l o s s o f 
e a r n i n g c a p a c i t y i s t h e same i n e i t h e r 
c a s e . To impose an u n r e a s o n a b l e s t a n d a r d 
on one group, r e q u i r i n g a f u t i l e s e a r c h f o r 
employment, would be g r o s s l y u n f a i r . 
F o r t u n a t e l y , t h e c o u r t h a s d e c i d e d upon a 
more j u d i c i o u s approach." 

C l a i m a n t h e r e i s i n c a p a c i t a t e d not o n l y by a c o m b i n a t i o n o f 
p h y s i c a l l i m i t a t i o n s , but a l s o by h i s age and h i s l i m i t e d e d u c a 
t i o n , work e x p e r i e n c e and t r a i n i n g . I would a f f i r m and adopt t h e 
R e f e r e e ' s o r d e r . 

JOHN B. RAGLAND, Cl a i m a n t WCB 81-00690 
Colombo & Scan!on, C l a i m a n t ' s A t t o r n e y s March 31, 1983 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 

Reviewed by Board Members B a r n e s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e L e a h y ' s o r d e r w h i c h , i n 
r e l e v a n t p a r t , c o n c l u d e d t h a t c l a i m a n t ' s c l a i m was not p r e m a t u r e l y 
c l o s e d by t h e D e t e r m i n a t i o n Order of October 27, 1980; approved t h e 
i n s u r e r ' s J a n u a r y 16, 1981 d e n i a l o f r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
a g g r a v a t i o n c l a i m ; and approved t h e D e t e r m i n a t i o n Order award o f 
16° f o r 5% u n s c h e d u l e d permanent low back d i s a b i l i t y . 

The i s s u e s on r e v i e w a r e whether c l a i m a n t h a s p r o v e n by a 
p r e p o n d e r a n c e o f the e v i d e n c e ( 1 ) t h a t h i s c l a i m was p r e m a t u r e l y 
c l o s e d by t h e October 27, 1980 D e t e r m i n a t i o n Order; ( 2 ) t h a t the 
i n s u r e r ' s J a n u a r y 1981 d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m was 
not p r o p e r ; i . e . , t h i s h i s c o n d i t i o n worsened s i n c e t h e c l a i m 
c l o s u r e d a t e and t h a t such w o r s e n i n g was a r e s u l t o f h i s March 1, 
1978 compensable i n j u r y ; and ( 3 ) t h a t t h e e x t e n t o f c l a i m a n t ' s 
u n s c h e d u l e d d i s a b i l i t y i s g r e a t e r t h a n t h a t awarded by t h e October 
27, 1980 D e t e r m i n a t i o n Order. 

R e g a r d i n g the i s s u e s o f premature c l a i m c l o s u r e and a g g r a v a 
t i o n , we a g r e e w i t h t h e R e f e r e e t h a t c l a i m a n t d i d not meet h i s 
b urden o f p r o v i n g e i t h e r t h a t he was not m e d i c a l l y s t a t i o n a r y on 
October 27, 1980, or t h a t t h e r e was a w o r s e n i n g o f h i s c o n d i t i o n 
due t o t h e p r i o r compensable i n j u r y . R e g a r d i n g t h e i s s u e o f t h e 
e x t e n t of c l a i m a n t ' s u n s c h e d u l e d permanent d i s a b i l i t y , however, we 
c o n c l u d e t h a t c l a i m a n t would be more a p p r o p r i a t e l y compensated by 
an award o f 32° f o r 10% u n s c h e d u l e d d i s a b i l i t y f o r i n j u r y t o h i s 
low b a c k . 

U s i n g t h e g u i d e l i n e s f o r r a t i n g u n s c h e d u l e d d i s a b i l i t i e s i n 
-395-



OAR 436-65-600, e t s e q . , we r e a c h t h e f o l l o w i n g c o n c l u s i o n s . A f t e r 
a r e v i e w o f t h e m e d i c a l e v i d e n c e , we c o n c l u d e t h a t c l a i m a n t h a s an 
impairment r a t i n g o f 7% a s a r e s u l t of h i s compensable low back 
i n j u r y . C l a i m a n t ' s age (35) r e s u l t s i n a -1. H i s e d u c a t i o n ( t e n t h 
g r a d e ) r e s u l t s i n a +5; mental c a p a c i t y i n d i c a t e s an a v e r a g e 
r a t i n g , g i v i n g him a 0. H i s work e x p e r i e n c e r a t i n g r e s u l t s i n an 
SVP ( S p e c i f i c V o c a t i o n a l P r e p a r a t i o n ) o f 4 w i t h an impact o f 3. 
C l a i m a n t ' s a d a p t a b i l i t y t o l e s s s t r e n u o u s p h y s i c a l l a b o r r e s u l t s 
i n an impact of 0. E m o t i o n a l and p s y c h o l o g i c a l f i n d i n g s i n d i c a t e 
a v e r a g e a d j u s t m e n t , a l s o w i t h an impact o f 0. U s i n g an SVP o f 4, 
a GED o f 3 and c l a i m a n t ' s a b i l i t y t o s t i l l p e r f o r m work r e q u i r i n g 
medium e x e r t i o n , c l a i m a n t h a s 51% o f t h e l a b o r market open t o him, 
r e s u l t i n g i n an impact of -25. When combining a l l o f t h e s e 
f a c t o r s , we f i n d c l a i m a n t ' s a p p r o p r i a t e award t o be 32° f o r 10% 
u n s c h e d u l e d permanent p a r t i a l (low b a c k ) d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 13, 1982 i s m o d i f i e d i n p a r t . 
C l a i m a n t i s awarded 10% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . 
T h i s award i s i n l i e u of a l l p r i o r awards. C l a i m a n t ' s a t t o r n e y i s 
a l l o w e d 25% o f t h e a d d i t i o n a l permanent p a r t i a l d i s a b i l i t y compen
s a t i o n awarded h e r e i n , a s a r e a s o n a b l e a t t o r n e y ' s f e e . The 
remainder o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 

GREGORY S T I L L , C l a i m a n t WCB 82-06023 
A l l e n & V i c k , C l a i m a n t ' s A t t o r n e y s March 31, 1983 
Schwabe e t a l . , - D e f e n s e A t t o r n e y s Order on Review 
Reviewed by Board Members B a r n e s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Knapp's o r d e r w h i c h 
u p h e l d t h e i n s u r e r ' s d e n i a l of c o m p e n s a b i l i t y f o r c l a i m a n t ' s back 
c o n d i t i o n . C l a i m a n t a s s e r t s t h a t he i n j u r e d h i s back w h i l e 
working on A p r i l 28, 1982. 

The R e f e r e e found t h a t c l a i m a n t had not p r o v e n t h a t t h e 
a l l e g e d i n j u r y a c t u a l l y o c c u r r e d . T h i s f i n d i n g was b a s e d i n l a r g e 
p a r t on t h e numerous i n c o n s i s t e n c i e s i n t h e r e c o r d . S i n c e t h i s i s 
e s s e n t i a l l y a q u e s t i o n of c r e d i b i l i t y , we g i v e c o n s i d e r a b l e w e i g h t 
t o t h e R e f e r e e ' s c r e d i b i l i t y f i n d i n g . A n f i l o f i e f f v. S A I F , 52 Or 
App 127, 131 ( 1 9 8 1 ) ; M i l l e r v. G r a n i t e C o n s t r u c t i o n Co., 28 Or App 
473, 477 ( 1 9 7 7 ) ; F r e d r i c k s o n v. Grandma Co o k i e Co., 13 Or App 334, 
337 ( 1 9 7 3 ) . 

We a f f i r m and adopt t h e R e f e r e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 10, 1982 i s a f f i r m e d . 
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No. 2 

IN THE CO'Jr.T OF AFF^A T .S OV TiTiS 
STATE OF OREGON 

In the Matter cf the Compensation of 
Patrick Elliott, Claimant. 

ELLIOTT, 
Petitioner, 

v. 
LOVENESS LUMBER CO. et al, 

Respondents. 
(WCB Nos. 80-01598, 80-04905, CA A22533) 

Judicial Review from Workers' Compensation Board. 
Argued and submitted June 9, 1982. 
Robert Udziela, Portland, argued the cause for peti

tioner. On the brief was David R. Vandenberg, J r . , 
Klamath Falls. 

No appearance for respondent Loveness Lumber Co. 
Br ian L . Pocock, Eugene, waived appearance for 

respondent, Argonaut Insurance Company. 
Emil R. Berg, Portland, argued the cause for respondent 

E B I Companies. With him on the briefs was Wolf, Griffith, 
Bittner, Abbott & Roberts, Portland. 

Before Gillette, Presiding Judge, and Warden and 
Young, Judges. 

WARDEN, J . 
Order modified to reinstate 25 percent penalty awarded 

by referee. 

Cite as CI Or App z63 (Ik:.-^). P-'H 

WARDEN, J . 
Claimant appeals an order on reconsideration of 

the Workers' Compensation Board that eliminated the 25 
percent penalty that had been imposed on E B I Companies 
for unreasonably refusing to pay compensation. 

Claimant suffered an on-the-job injury to his lower 
back on November 15, 1979, when his employer was in
sured by Argonaut Insurance Company. That injury was an 
aggravation of a previous injury incurred on June 22,1978, 
while claimant was working for the same employer, but 
when the employer was insured by E B I Companies.1 

1 E B I attempted to cross-appeal that determination, but its appeal was dis
missed because it was not timely filed. 
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After the 1979 injury, claimant was treated by Dr. 
Scheer. He initially filed a claim with Argonaut, which 
denied the claim, stating that it appeared that claimant's 
back condition was the result of his earlier injury and not a 
new injury. Dr. Scheer then sent a letter to EBI informing 
them of the denial by Argonaut and asking that claimant's 
file be re-opened because of the "re-injury/aggravation of 
pre-existing injury having occurred June 22, 1978." E B I 
denied the claim, "due to the fact that you sustained new 
injury on November 15, 1979 * * * constituting a new 
claim." 

The referee determined that EBI was the responsi
ble carrier, ordered it to accept the claim, awarded an 
attorney fee and assessed a 25 percent penalty for un
reasonable refusal to pay compensation. See ORS 
656.262(8). The Board initially affirmed the referee but, in 
an order on reconsideration, it eliminated the imposition of 
the 25 percent penalty for unreasonable refusal to pay 
compensation. It concluded that the information available 
to E B I on the date its denial was issued "was not then of 
sufficient quantity or quality to make its denial unreason
able." 

The Board pointed out that the current version of 
OAR 436-54-322 imposes a specific duty on an insurer to 
request designation of a paying agent when it appears that 
there is an issue of responsibility for an otherwise compen
sable condition. It concluded, however, that the version of 

272 Elliott v. Loveness Lbr. Co. 

OAR 436-54-322 in effect at the time of EBI's denial did not 
impose such a specific duty and that EBI should not be 
penalized for failing to pay compensation when thei-e was 
ambiguity in Dr. Scheer's reports as to whether claimant's 
condition was the result of an aggravation or a new injury. 

By concerning itself with the fact that the new rule 
was not yet in effect, the Board erroneously concluded that 
there was no duty on EBI that would bring the penalty 
statute into play. In Silsby v. SAIF, 39 Or App 555, 592 P2d 
1074 (1979), we held that: 

«* * * triggering event for the purpose of awarding 
penalties for failure to accept, deny or pay interim compen
sation for an alleged aggravation is the receipt of 'medical 
verification' as contemplated in ORS 656.273(6). Usually, 
verification need go no further than to state that there is a 
worsened condition arising out of the original injury or 
disease. Unless such verification flies in the face.of other 
evidence sufficient to make the verification inherently 
incredible, the carrier's duty to pay commences and failure 
to pay (or deny the claim) will expose the carrier to the 
possibility of penalties after 14 days." 39 Or App at 563. 

See Moore v. Commodore Corp., 55 Or App 480,638 P2d 491 
(1982). 
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That there was a question as to which of two 
insurers was responsible for the claim does not excuse E B I . 
ORS 656,307 recognizes that there may be situations in 
which there is an issue as to which insurer is responsible 
for a compensable injury. The statute provides that the 
director shall designate who shall pay the claim, and that 

"* * * [p]ayments shall begin in any event as provided 
in subsection (4) of ORS 656.262. When a determination of 
the responsible paying party has been made, the director 
shall direct any necessary monetary adjustment between 
the parties involved. * * *" 

ORS 656.262(4) requires that compensation commence no 
later than 14 days after an employer receives notice of the 
claim. In this case, neither insurer sought designation of a 
paying agent. Even without the administrative rule requir
ing that an insurer make such a request, it is not relieved of 
its duty to pay compensation within the statutory time 
limits. Whip-sawing between insurers is precisely what 
ORS 656.307 was designed to prevent. 

Cite nr. 61 Or App 269 (1933) ' 273 

The portion of the- Board's ei'der on reconsideration 
that eliminates the imposition cf a 25 percent penalty is 
reversed, and the referee's order imposing a 25 percent 
penalty against EBI is reinstated. Affirmed as modified. 
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286 January 12, 1983 No. 12 

IN THE COURT OF APPEALS OF THE 
STATE OF OREGON 

In the Matter of the Compensation of 
John Johnson, Claimant. 

JOHNSON, 
Petitioner, 

v. 
STATE ACCIDENT INSURANCE FUND 

CORPORATION, 
Respondent. 

(WCB No. 79-03695, CA A24512) 
Judicial Review from Workers' Compensation Board. 
Argued and submitted October 15, 1982. 
David C. Force, Eugene, argued the cause for petitioner. 

On the brief were Peter W. McSwain, and Malagon & 
Velure, Eugene. 

Darrell E . Bewley, Appellate Counsel, State Accident 
Insurance Fund Corporation, argued the cause and filed 
the brief for respondent. 

Before Richardson, Presiding Judge, Thornton, Senior 
Judge, and Van Hoomissen, Judge. 

VAN HOOMISSEN, J . 
Reversed; referee's order reinstated. 
Thornton, S. J . , dissenting. 

288 Johnson v. SAIF 

V A N HOOMISSEN, J . 
Claimant appeals from an order of the Workers' 

Compensation Board that reversed the referee's finding 
that claimant's back condition had been aggravated by a 
later industrial accident to his ankle. The issue is compen
sability. 

Claimant had suffered a series of back injuries 
which had resulted in several surgeries. His problems date 
back to 1961, when he was treated for a coccyx problem and 
a tailbone contusion. In 1984, he injured his back again, 
and a laminectomy was performed. He was off work for 
about a year and received an award of 35 percent loss of 
function of an arm. In 1968, he had a fusion of the sacrum 
at L-4. He returned to work as a yarder operator and 
received an award of an additional 35 percent unscheduled 
disability. Thereafter, he was injured in Alaska, when he 
fell on his back and left shoulder. A claim settlement was 
approved in Alaska for $8,957. He was then in an auto-
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mobile accident. In 1972, he had a decompression laminec
tomy at L-3 with a spinal fusion. In 1975, he was injured in 
California, when he slipped crossing the deck of a yarder 
and he was off work until April, 1977. That claim was 
settled, and he again returned to work as a yarder oper
ator. 

The present injury to his left ankle occurred in 
August, 1977.1 In October, he had pain in his back and left 
knee. After conservative treatment failed, he underwent 
lumbar myelography in February, 1980. In March, he 
underwent surgical decompression for spinal canal 
stenosis. SAIF denied responsibility for his current medical 
expenses. 

Dr. Wilson, claimant's treating orthopaedist, said 
that his back condition was traceable to his left ankle 
injury. He later retreated from this opinion, however, and 
expressed a more general opinion that all the major and 
minor traumas and surgeries claimant has been subjected 
to had a bearing on his present back problem. Orthopaedic 
Consultants examined claimant and said his back condition 

1 The Board awarded claimant 15 percent scheduled disability for the loss of 
use" of his left foot. That award is not in issue here. 

Cite as €1 O A- • , 

v/as aggravated by his • •• walk - /it':, n cc-t .v..-' his 
leg: 

"Thero is no question but that this man had a signifi
cant amount of back disability antedating the August 2, 
1977, injury. Nevertheless, we feel he did experience sig
nificant residuals with regard to his back as a result of the 
August 2, 1977, injury," 

Later they said that "there is probably more likely an 
inexact [causal] relationship * * * between the ankle trau
ma and back injury * * * " Dr. Tennyson examined the 
exhibits and said: 

"The fact that this patient was able to return to work as a 
yarder operator following his injury of August, 1977, for 
nearly a year without progressive radicular symptomato
logy would make me doubt that the injury of August 2, 
1977 was a material contributing factor to the devel
opment of his apparent spinal stenosis." 

Claimant contends that his back condition has 
been aggravated as a result of his compensable ankle 
injury. The referee said: 

" * * * I feel claimant suffered a compensable injury to 
his back resulting from the ankle injury of August 1,1977, 
and was awarded disability on October 19, 1978. Subse
quent to that order, claimant's back worsened and claim
ant became temporarily and totally disabled. On January 
11,1980, he was hospitalized by his treating physician and 
while there are multiple causes for his hospitalization and 
subsequent surgery, there seems to be little question in Dr. 
Wilson's opinion that claimant's back problems are related 
to his ankle injury in 1977, and that it was a material 
contributing factor to his hospitalization. Therefore, the 
claim should be reopened and temporary total disability 
paid from January 11,1980 until closure pursuant to ORS 
656.268. * * *» 
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The Board reversed, finding that claimant had failed to 
show that his current medical expenses were related to his 
1977 ankle injury. 

In April, 1978, Dr. Wilson, told SAIF that claim
ant's contention that his ankle injury had aggravated his 
back problem "appears to be possible from a gait stand
point, putting more strain on an already symptomatic low 
back." He observed that "this is a very complex disability 
290 Johnson v. SAIF 

situation with multiple injuries over a good many years." 
In June, 1978, Orthopaedic Consultants said: 

"We do feel that there is a causal relationship between 
his ankle injury and an aggravation of his back difficulty. 
This would be because of a direct injury to his back, as well 
as additional stresses placed on his back by having to walk 
with a cast." 

Dr. Wilson concurred with Orthopaedic Consultants' re
port. 

SAIF asked Orthopaedic Consultants to clarify its 
conclusion that there was a causal relationship between 
claimant's ankle injury and his back problem. Orthopaedic 
Consultants said: 

"We understand there is some question about whether 
or not he actually injured his back per se at the time of the 
ankle injury. We cannot answer that question, but do feel 
that * *'* his back condition was aggravated by having to 
walk with a cast on his leg, which would put additional 
strains on his back." 

Additionally, it said that "we feel he did experience signifi
cant residuals with regard to his back as a result of the 
[ankle] injury." It also said that claimant's disability before 
his 1977 ankle injury was "moderate" but that his dis
ability at the time of its 1978 examination was "at the 
lower limits of moderately severe." 

Dr. Wilson stated in January, 1980, that claimant's 
back problem "appears connected" to his past injuries. This 
would obviously include his 1977 ankle injury. The Board 
relied heavily on Dr. Tennyson, who found no causal rela
tionship between the 1977 ankle injury and the current 
back problem. However, Dr. Tennyson did not examine 
claimant; he relied on medical records. 

The employer takes the worker as he finds him. On 
de novo review, we conclude that claimant has sustained 
his burden of proof by a preponderance of the evidence. 

Reversed; referee's order reinstated. 
THORNTON, S. J . , dissenting. 
From my reading of this record, I cannot agree 

with the majority that claimant has carried his burden of 
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Cite as 61 Or App 236 C9S3) 701 

showing medical causation between his ankle injury and 
his most recent back surgery. 

This is a case where a workman has suffered a 
whole scries of back injuries, which have resulted in re
peated surgeries. The medical evidence of a causal connec
tion between the ankle and the back is insufficient in my 
view to support the majority's decision. I am unable to see 
how a broken ankle can cause all the back complications 
and necessitate all the surgery which was claimed here, 
namely: decompression laminectomy at the L2-3 level; 
spinal canal stenosis secondary to degenerative disc dis
ease; ridge and degenerative changes at L2-3. Also I note 
that claimant was able to return to work as a yarder 
operator following his injury of August, 1977, for nearly a 
year without "progressive radicular symptomatology." Fur
ther, after the ankle injury it appears that claimant fell in 
his shower, which resulted in fracturing two ribs and 
occurred only two months before his examination by Or
thopaedic Consultants. Later claimant was sawing 
firewood in April of 1978 when his back "went out." I agree 
with the Workers' Compensation Board's conclusion that 
claimant's back condition is not the result of his August 2, 
1977, ankle injury but is, rather, the cumulative effect of 
his successive back injuries. Superimposed on these in
juries and the numerous corrective surgeries therefor is a 
degenerative disease process involving bony overgrowth 
from his prior fusion. The references in the medical reports 
of Dr. Wilson and Orthopaedic Consultants to the effect of 
the 1977 ankle injury on his back condition are inexact and 
more in the nature of a recognition of the temporary 
increase of pain from the back condition, including that 
caused by the change in gait and use of crutches and other 
factors, rather than a finding that the 1977 ankle injury 
was a material contributing factor to claimant's post-1977 
back disability. 

For the above reasons, I respectfully dissent. 
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294 January 12, 1983 No. 14 

IN THE COURT OF APPEALS OF T H E 
STATE OF OREGON 

In the Matter of the Compensation of 
Timothy Treadwell, Claimant. 

TREADWELL, 
Petitioner, 

v. 
STATE ACCIDENT INSURANCE FUND 

CORPORATION, 
Respondent. 

(WCB Case No. 81-00093, CA A25150) 
Judicial Review from Workers' Compensation Board. 
Argued and submitted December 16, 1982. 
Jane Bolin, Eugene, argued the cause for petitioner. On 

the brief were Michael L . Williams and Johnson, Harrang 
& Swanson, Eugene. 

Darrell Bewley, Appellate Counsel, State Accident In
surance Fund Corporation, Salem, argued the cause and 
filed the brief for respondent. 

Before Buttler, Presiding Judge, and Warren and 
Rossman, Judges. 

PER CURIAM. 
Reversed and remanded with instructions that the ag

gravation claim be accepted as compensable. 

Cite as 61 Or App 294 (1983) 2S5 

P E R C U R I A M . 
Claimant appeals from a determination by the 

Workers' Compensation Board affirming the employer's 
denial of his aggravation claim for chronic strain in the 
sacroiliac region of the low back relating to an industrial 
injury in 1977 that caused multiple fractures of the left leg. 

We need not reach the issue whether the Board 
improperly denied claimant's motion to remand for addi
tional evidence. The medical evidence that was admitted 
establishes that claimant's low back problem stems either 
from the slight shortening of the left leg caused by the 
fractures or from an abnormal gait pattern resulting from 
the injury, or from both. 

Reversed and remanded with instructions that the 
aggravation claim be accepted as compensable. 
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No. 18 J.suaary 19, • 

IN T H E COURT OF APPEALS OF THE 
STATE OF OREGON 

In the Matter of the Compensation of 
Fred Baer, Claimant. 

SAIF CORPORATION, 
Petitioner, 

v. 
BAER, 

Respondent. 
(WCB No. 80-06842, CA A24997) 

judicial Review from Workers' Compensation Board. 
Argued and submitted December 16, 1982. 
Darrell E . Bewley, Appellate Counsel, State Accident 

Insurance Fund Corporation, Salem, argued the cause and 
filed the brief for petitioner. 

J . Michael Alexander, Salem, argued the cause for 
respondent. With him on the brief was Brown, Burt, 
Swanson, Lathen & Alexander, Salem. 

Before Buttler, Presiding Judge, and Warren and 
Rossman, Judges. 

BUTTLER, P. J . 
Affirmed. 

Cite as 61 Or App 335 (1983) 337 

B U T T L E R , P. J . 
In this workers' compensation case involving a 

scheduled disability, SAIF seeks judicial review of a deter
mination by the Workers' Compensation Board (Board) 
affirming the referee's award of compensation for a 30 
percent loss of function of the left leg. SAIF contends that 
the Board erred in (1) not requiring the referee to apply 
administrative rules governing evaluation of permanent 
disability, OAR 436-65-000 et seq, and (2) not according 
presumptive validity to the determination by the Evalua
tion Division of a 15 percent loss of function. We affirm. 

SAIF contends that the administrative rules are 
binding on the Board and the Hearings Division in that 
they require that "all parts or divisions of the [Workers' 
Compensation] Department evaluate disabilities as set 
forth in the rules." SAIF builds its argument on the basis of 
selected statutory and administrative provisions, including 
ORS 656.708 (the Board and Hearings Division are part of 
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the department); ORS 656.726(3)(a) (the director of the 
department has general authority to promulgate regula
tions); ORS 656.726(3)(f) (the director has authority to 
"provide general guidelines for the evaluation of perma
nent disabilities"); and OAR 436-65-003(1) (the rules 
"apply to the Workers' Compensation Department"). 

The only indication that the rules are required to 
be applied by anyone is found in a rule that governs only 
the Evaluation Division. OAR 436-65-005, entitled "Evalu
ation Division Responsibility: Procedure," provides in rele
vant part: 

"(1) The Evaluation Division has the responsibility of 
evaluating disability claims and determining compensa
tion awards, and all requests for determination in the first 
instance shall be referred thereto. 

* * * * 

"(4) The guidelines promulgated by the Department 
pursuant to ORS 656.726(3) shall be applied'when evaluat
ing the permanent disability of an injured worker." (Em
phasis supplied.) 

On their face, therefore, the rules are binding as a pro
cedural matter only on the evaluation division. 

338 SAIF v. Baer 

In oral argument, SAIF maintained that the refe
ree's task was simply to find the facts and apply the 
administrative rules promulgated by the director. Insofar 
as the administrative rules have substantive effect, howev
er, they are, by the terms of ORS 656.726(3)(f) and the rule 
promulgated thereunder, merely guidelines. A guideline is 
defined in Webster's Third New International Dictionary 
(unabridged 1971) as "an indication or outline of future 
policy or conduct." "Guideline" is thus not a term that 
denotes (or connotes) binding effect. 

Insofar as the director's administrative rules have 
procedural effect, they could not bind the referees, because 
such rules would exceed the rulemaking authority of the 
director. ORS 656.726(3)(g) gives the director authority to 
make procedural rules affecting workers' compensation 
proceedings except as to those matters specifically dele
gated to the Board: 

« ( 3 ) * * * T o t h a t e n d t h e director may: 
* * * * * * 

"(g) Prescribe procedural rules for and conduct hear
ings, investigations and other proceedings pursuant to 
ORS 654.001 to 654.295 and 656.001 to 656.794 regarding 
all matters other than those specifically allocated to the 
board or the Hearings Division." 

ORS 656.726(5) describes the Board's sphere of responsibil
ity with respect to rulemaking: 

"The board may make and declare all rules which are 
reasonably required in the performance of its duties, 
including but not limited to rules of practice and procedure 
in connection with hearing and review proceedings and 
exercise its authority under ORS 656.278. Such rules may 
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provide for informal prehearing conferences in order to 
expedite claim adjudication, amicably dispose of controver
sies, if possible, narrow issues and simplify the method of 
proof at hearings. The rules shall specify who may appear 
with parties at prehearing conferences and hearings." 

The Hearings Division is contained within the Board. ORS 
656.708(3). Under ORS 656.726(3)(g) and ORS 656.726(5), 
therefore, the director must defer to the Board's authority 
and responsibility to promulgate rules affecting the per
formance of the referees' function. 

Cite as 61 Or App 335 (1933) 339 

SAIF contends in its second r.scigamer.t1 that the 
validity of the determination order should be given a pre
sumption of validity under the holding of Dimitroff v. State 
Ind. Acc. Com., 209 Or 316, 306 P2d 398 (1957). The 
statutory workers' compensation scheme in effect at the 
time Dimitroff was decided provided for jury trials in 
circuit court. The linchpin of the decision in Dimitroff-was 
the lack of expertise on the part of lay jury members in 
rating disability: 

"Appeals from awards of the Industrial Accident Com
mission to the circuit courts authorize trials de novo before 
a jury in which the parties are not limited to the record 
made before the Commission. The result is that the deci
sion of an experienced commission, based upon technical 
and medical knowledge, is reviewed by laymen having 
normally no experience in the difficult process of deter
mining the extent of disability or the need of medical 
treatment, and having no familiarity with the administra
tive procedure or the terminology employed therein. We 
therefore find it to be of peculiar importance that the jury 
in the exercise of its independent function should at least 
be informed by an instruction that there is a disputable 
presumption in favor of the decision of the commission." 
209 Or at 340. 

In affirming the referee here, the Board cited its decision in 
the case of Michael Harth, 34 Van Natta 703 (1982), in 
which the Board noted that the Evaluation Division, the 
referees and the Board all have expertise in rating dis
ability. Dimitroff is not Controlling. 

1 In rejecting SAIF's second contention on appeal, the Board cited its decision 
in Michael Harth, 34 Van Natta 703 (1982), which contains the following 
language: 

"Implicit in SAIF's argument about a presumption of 'correctness' is its 
belief that the Department's rules governing the rating of disability, OAR 
436, Part 65, are binding at all levels of the de novo appeals and review 
process. We cannot comment on what standards the Court of Appeals does or 
should use for rating disability, but we agree with SAIF's position about the 
binding effect of OAR 436, Part 65, at the Referee and Board level. This does 
not mean that OAR 436, Part 65, necessarily contains the complete or 
absolute answer for all cases. See Charles Hanscom, 34 Van Natta 34 (1982). 
It does mean that to the extent relevant, OAR 436, Part 65, is binding." 34 
Van Natta at 706. (Emphasis supplied.) 

Whatever may be the effect of a rule that is binding only insofar as it is relevant, 
we point out to the Board that promulgation of procedural rules affecting 
performance of the function of the referees is within the Board's exclusive 
authority under ORS 656.726(3)(g) and 656.726(5). 
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340 SAIF v. Baci

lli Harth, the Board rejected the same argument in 
favor of a presumption that SAIF now propounds before us. 
It reasoned: 

"We will presume that the Referees performed their 
official duty in a regular and procedurally correct manner. 
We decline to presume or to require the Referees to pre
sume that the Evaluation Division made a substantively 
correct determination in the sense that SAIf here argues 
for, i.e., an increased burden of proof on the party challeng
ing that determination. The Board likewise cannot pre
sume that the Referees' decisions are substantively cor
rect." 

We agree. A substantive presumption in this administra
tive setting would undercut the referees' and the Board's de 
novo fact-finding function. 

ORS 656.283(6) exempts a referee from technical 
or formal rules of evidence, except as provided in the 
statutes or in rules specifically promulgated by the Board. 
There is no statutory provision or Board rule requiring that 
the determination order be accorded the evidentiary value 
of a substantive presumption of validity. Even if the Ore
gon Evidence Code were made binding on the referee, it 
provides in relevant part only that it is presumed that 
"[olfficial duty has been regularly performed," OEC 311(j), 
a presumption that does not aid SAIF. 

Affirmed. 
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368 January 19, 1983 No. 22 

IN THE COURT OF APPEALS OF T H E 
STATE OF OREGON 

In the Matter of the Compensation of 
Maxine E . Shaw, Claimant. 

SHAW, 
Petitioner, 

v. 
PORTLAND LAUNDRY/DRY CLEANING et al, 

Respondents. 
(WCB Nos. 79-01310, 79-010446, CA A23552) 

Judicial Review from Workers' Compensation Board. 
Argued and submitted July 28, 1982. 
Robert K. Udziela, Portland, argued the cause for peti

tioner. With him on the brief was Pozzi, Wilson, Atchison, 
O'Leary & Conboy, Portland. 

Emil R. Berg, Portland, argued the cause for respon
dents. With him on the brief was Wolf, Griffith, Bittner, 
Abbott & Roberts, Portland. 

Before Gillette, Presiding Judge, and Warden and 
Young, Judges. 

WARDEN, J . 
Affirmed. 

370 Shaw v. Portland Laundry 

WARDEN, J . 
Claimant appeals an order of the Workers' Com

pensation Board affirming the referee's determination that 
claimant has no permanent disability resulting from her 
compensable disease. We also affirm. 

Claimant suffered a compensable occupational dis
ease in the form of phlebitis in both legs, claimed to have 
commenced on October 31, 1977. The claim was accepted, 
and on October 25, 1978, by determination order, claimant 
was awarded temporary total disability from October 31, 
1977, through September 25,1978, less time worked, but no 
compensation for permanent disability. At her request, a 
hearing was held on June 19, 1979, resulting in a finding 
by the hearing referee that she was permanently and 
totally disabled. Employer appealed, and the Board reduced 
claimant's disability to 70 percent unscheduled permanent 
partial disability. Claimant sought judicial review* claim
ing permanent total disability, and on August 25, 1980, 
this court found her disability to be less than total but 
remanded the claim to the Board to determine whether her 
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partial disability was scheduled or unscheduled. Shaw v. 
Portland Laundry/Dry Cleaning, 47 Or App 1041, 615 P2d 
1134 (1980). In an order of remand to the Hearings Divi
sion, the Board directed: 

"* * * The referee shall determine, by the taking of 
additional evidence, whether the claimant's condition is a 
general circulatory or vascular problem or whether it af
fects only the circulation in the veins of her legs. The 
referee further shall determine if the claimant is entitled 
to an award of scheduled disability or an award of un
scheduled disability." 

In the meantime, on July 24,1979, claimant filed a 
claim that her hiatal "[hjemia [was] materially and perma
nently worsened by inactivity and weight gain due to 
industrial injury." She. requested a hearing, which was 
commenced on May 17, 1980, and was continued. The 
continued claim for hiatal hernia and the remanded claim 
for phlebitis were consolidated for hearing. At the hearing 
on June 9, 1981, the referee heard new evidence, including 
testimony of the claimant and a second deposition of her 
treating physician, Dr. Richard Ellerby. The referee af
firmed the denial of claimant's hernia claim and affirmed 

Cite as 61 Or App 3C8 (1983) 371 

the determination order of October 25, 1978, on her 
phlebitis claim and, therefore, awarded claimant no bene
fits for permanent partial disability. The Board's order 
affirming the referee is before us on appeal. 

Claimant contends that our prior opinion estab
lished that she was permanently disabled as "the law of the 
case" and that the Board was limited on remand to deter
mining whether the disability was scheduled or un
scheduled. Alternatively, she contends that the medical 
evidence establishes that she is permanently disabled. 

In her first assignment, claimant contends that the 
referee and the Board were bound on remand by our prior 
"determination" that she is entitled to an award of perma
nent partial disability. It overstates our first opinion to say 
that we determined that claimant suffered a permanent 
disability. The only questions before us were whether 
claimant's disability was total or partial and scheduled or 
unscheduled. We merely accepted the Board's conclusion, 
unchallenged at that time, that the disability was perma
nent. More important, even if our prior opinion had been 
intended to establish the existence of a permanent dis
ability, it would have represented our determination of 
claimant's condition only at that time. ORS 656.278 grants 
the Board continuing jurisdiction to modify or terminate 
former awards "if in its opinion such action is justified." 
The Supreme Court has interpreted that statute as "intend
ed to prevent the normal operation of the doctrine of res 
judicata" in workers' compensation cases. Holmes v. State 
Ind. Acc. Com., 227 Or 562, 574-75, 362 P2d 371, 363 P2d 
563 (1961). Claimant has not referred us to any authority 
that would require a contrary conclusion here. 

We did not determine the extent of claimant's 
disability in our earlier decision, and we do not have, in the 
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record before us, the evidence presented to the referee in 
the June 19, 1979, hearing and on which he based his 
finding that claimant was permanently and totally disabl
ed. From the opinion and order, it appears that that finding 
was based on testimony of the claimant and other lay 
witnesses. The opinion states: 

"[A]ll of the physicians who have examined her are of 
the opinion that she could engage in light work which does 
not require continuous sitting or standing." 

372 Shaw v. Portland Laundry 

The Board's order on review, which reduced claimant's 
award to benefits for 70 percent unscheduled permanent 
partial disability, reviewed the medical evidence and relied 
on the deposition testimony of Dr. Ellerby "that claimant 
did now have some permanent limitations from her 
phlebitis."1 

The purpose of the remand was to determine 
whether claimant's vascular disease was general or limited 
to her legs. Dr. Ellerby, who had continued to treat claim
ant, testified that her disease was limited to her legs. He 
further testified that she was suffering from varicose 
veins, that her varicose veins preexisted the thromboph
lebitis and were not caused by her work conditions and 
that, although her work conditions had caused the throm
bophlebitis, which had aggravated the varicose veins and 
resulted in temporary total disability, the thrombophlebitis 
had been medically stationary since about July, 1979, and 
in fact, was no longer present. He testified that her physi
cal limitations were caused by a preexisting varicose vein 
condition and that those limitations could be partially 
alleviated if she would exercise and lose weight. 

In her second assignment, claimant contends that 
the medical evidence establishes a permanent disability. 
We disagree. The referee summarized the evidence as fol
lows: 

"Dr. Ellerby attributes all of her symptoms to varicose 
veins. Dr. Hampton explained: The etiology of the pa
tient's condition is that she was born with poor veins and 
she has had jobs in which she stands or sits for long 
periods.' 

"Dr. Ellerby stated claimant's thrombophlebitis has 
been medically stationary since approximately July, 1979; 
but her varicosities pre-existed her injury, and insofar as 
her thrombophlebitis is concerned, it no longer exists." 

From that, the referee concluded that claimant suffers no 
permanent disability. Our review of Dr. Ellerby's testi
mony confirms the referee's conclusion. He was claimant's 

1 We were not provided with Dr. Ellerby's testimony from the original hearing 
on this appeal. Our understanding of his earlier testimony is based on references 
to it at his May 18,1981, deposition, especially claimant's attorney's summariza
tion of his earlier testimony. 
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Cite as 61 Or App 3G3 (10S3) 

treating internist, and apparently the physician most 
familiar with her condition at the time of the remand 
hearing. Implicit in ORS 656.278 is the common sense 
understanding that the course of a disease or injury may 
change over a period of time and that a claimant's dis
ability will vary accordingly. For that reason, in this case 
the more recent medical evidence carries greater weight in 
determining disability, and, as the Board has done, we rely 
on Dr. Ellerby's testimony of May 18, 1981, which estab
lishes that claimant suffers no permanent disability from 
her compensable disease. 

Affirmed. 
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490 February 2, 1983 No. 39 

IN THE COURT OF APPEALS OF T H E 
STATE OF OREGON 

In the Matter of the Compensation of 
Christine Nelson Givens, Claimant. 

GIVENS, 
Petitioner - Cross-Respondent, 

v. 
STATE ACCIDENT INSURANCE FUND 

CORPORATION, 
Respondent - Cross-Petitioner. 

(Nos. 80-05753, 80-07341; CA A24491) 
Judicial Review from Workers' Compensation Board. 
Argued and submitted November 15, 1982. 
Richard T. Kropp, Albany, argued the cause for peti

tioner - cross-respondent. With him on the briefs was Em
mons, Kyle, Kropp & Kryger, Albany. 

Darrell E . Bewley, State Accident Insurance Fund, 
Salem, argued the cause and filed the brief for respondent -
cross-petitioner. 

Before Gillette, Presiding Judge, and Warden and 
Young, Judges. 

G I L L E T T E , P. J . 
Affirmed in part; reversed in part; referee's order rein

stated as to thoracic outlet compensability. 

492 Givens v. SAIF 

G I L L E T T E , P. J . 
Claimant seeks review of an order of the Workers' 

Compensation Board (Board) that reinstates SAIF's denial 
of compensation for her thoracic outlet syndrome and the 
surgery for that condition. SAIF cross-appeals, attacking 
the Board's ruling that surgery for claimant's cervical 
condition was compensable. We affirm in part and reverse 
in part. 

On April 3, 1978, claimant suffered a compensable 
neck injury while participating in a work-related self-
defense class. The injury resulted in a time-loss award and 
a later award for aggravation. See Nelson v. SAW, 49 Or 
App 111, 634 P2d 245 (1980) (involving this claimant). 
Even after claimant had filed the claims leading to those 
awards, her cervical condition continued to worsen. In 
December, 1979, Dr. Poulson, who had treated her for the 
original injury, performed a discogram that indicated a 
rupture at intervertebral discs G4-5 and C5-6. He reported 
the discogram results to SAIF on December 13, stating that 
he would probably recommend surgery that would include 
anterior cervical fusion at both the C4-5 and C5-6 levels. 
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On January 4, 1980, SAIF notified claimant that it 
had made an appointment for her with Orthopaedic Con
sultants in order to obtain a second opinion about (1) 
whether the cervical disc surgery suggested by Dr. Poulson 
was "recommended" and (2) whether claimant's "present 
symptoms" had been caused by the 1978 industrial injury. 
The appointment was scheduled for February 7, 1980. 

Also in late 1979, claimant told Dr. Poulson that 
she had pain and tingling in her right arm and hand.1 Dr. 
Poulson referred her to Dr. Gaiser, a vascular specialist, 
who diagnosed the arm and hand symptoms as the products 
of thoracic outlet syndrome. When SAIF learned of Dr. 
Gaiser's diagnosis, it asked Orthopaedic Consultants to 
determine at the February 7 examination (1) the relation
ship between claimant's thoracic outlet syndrome, and her 
compensable injury, (2) whether the diagnosis was correct, 
and (3) if the diagnosis was correct, whether surgery was 
desirable. 

1 The record indicates that claimant had had such problems for some time but 
that the symptoms got much worse in late 1979. 

Cite as 61 Or App 490 (1983) . _493 

Claimant did not keep the February 7 appoint
ment. Instead, she entered the hospital on February 3, and 
Dr. Poulson performed the cervical operation on February 
4. He found degenerated discs at the C4-5 and C5-6 levels 
and performed an anterior cervical fusion. In the following 
months, the symptoms from claimant's thoracic outlet syn
drome intensified. To correct that problem, Dr. Gaiser 
performed a transaxillary resection of her first rib on 
August 11, 1980. 

In May, 1980, claimant made a second aggravation 
claim. By letter dated July 15,1980, SAIF denied responsi
bility for her thoracic outlet syndrome, changes in her 
cervical condition and the medical expenses related to the 
treatment of both conditions.2 Claimant sought administra
tive review and, after a hearing, the referee ordered 

"* * * that the denial * * * be set aside and the SAIF 
Corporation accept as a compensable claim the claimant's 
cervical and right sided thoracic outlet difficulties and the 
surgical attention addressed to these difficulties." 

The Board affirmed the referee's order with respect to the 
cervical difficulties but reinstated SAEF's denial with re
spect to the thoracic outlet syndrome. This appeal and 
cross-appeal followed. 

Claimant contends that the Board erred in holding 
that she failed to show by a preponderance of the evidence 
that her thoracic outlet syndrome was compensable. The 
Board stated: 

2 Claimant had not yet had her thoracic outlet surgery at the time she made 
this claim. However, the claim stated that her thoracic outlet syndrome would 
require surgery and requested compensation for all "medical care and treatment" 
related to that condition. 
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"With regard to the issue of compensability of claim
ant's thoracic outlet syndrome, we thus start with the 
proposition that claimant failed to undergo a reasonable 
diagnostic procedure [by failing to keep the February 7 
appointment] and that this weighs against a finding that 
claimant sustained her burden of proof. The additional 
evidence is from both parties' experts, Dr. Gaiser for the 
claimant and Dr. Norton for SAIF. Dr. Norton was more 
articulate and informative in his explanation of why he 
thought the claimant's injury did not cause or aggravate 
her thoracic outlet syndrome condition. On the other hand, 

494 Givens v. SAIF 

Dr. Gaiser's opinion is bolstered by the fact that he was the 
treating surgeon who actually viewed claimant's condition 
at surgery. The evidence is close to being evenly balanced 
one way or the other. Considering that claimant had the 
burden of proof, that claimant's failure to undergo a rea
sonable diagnostic procedure supports an adverse infer
ence and Dr. Norton's well articulated and cogent reason
ing on the subject, we conclude that claimant has not 
sustained the burden of proving compensability of her 
thoracic outlet syndrome." 

Although the question is a close one on the record 
before us, we conclude that claimant's thoracic outlet syn
drome and the surgery are compensable. As the Board 
recognized, the evidentiary conflict reduces to a difference 
of opinion between Dr. Gaiser, who believes that claimant's 
thoracic outlet syndrome was related to the 1978 injury, 
and Dr. Norton, who does not. Although Dr. Norton's writ
ten explanation of his opinion may be somewhat more 
articulate than Dr. Gaiser's verbal explanation of his con
clusion, Dr. Gaiser's explanation is more than adequate.3 

We give his opinion greater weight than Dr. Norton's 
because of the vast difference in their firsthand exposure to 
and knowledge of claimant's condition. Hamlin v. Roseburg 
Lumber Co., 30 Or App 615, 619, 567 P2d 612 (1977). Dr. 
Gaiser first diagnosed claimant's thoracic outlet syndrome 
in January, 1979; he saw her several more times in the 
spring and summer; and he performed the corrective 
surgery. Dr. Norton, a full-time SAIF consultant, never 
examined claimant. Furthermore, he admitted that he had 
not performed thoracic outlet syndrome surgery in 15 
years, and he acknowledged that the treatment for that 
syndrome has shifted in recent years from orthopedists like 
himself to vascular specialists like Dr. Gaiser. These fac
tors indicate to us that Dr. Gaiser was in a better position 

3 Dr. Gaiser explained in his deposition that claimant was "predisposed to 
development of thoracic outlet syndrome" by virtue of certain physical character
istics. He went on to state, however, that: 

"In some [predisposed] people that are asymptomatic, it is my opinion and 
conviction that muscle spasms in the neck from any sort of diffuse neck injury 
elevates the first rib just enough to produce what once was a relatively free 
access or regress through this space to one in which the vessels and nerves are 
in fact compressed." 

In his opinion, that is what happened to claimant. 
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than Dr. Norton to render an opinion about the cause and 
progress of claimant's thoracic outlet difficulties. 

Unlike the Board; we are not persuaded by SAIF's 
argument that claimant's failure to keep her February 7 
appointment with Orthopaedic Consultants so weakens her 
proof that it falls below the preponderance of the evidence 
standard. The Board's decision rested in part on two opin
ions from this court. Finley v. SAIF, 34 Or App 129, 578 P2d 
432 (1978), held that the claimant's refusal to submit to a 
diagnostic test was "a failure to provide evidence which 
was reasonably available to him" and that his failure 
"must bo regarded as a weakness in his proof" with respect 
to the extent and duration of his disability. Suell v. SAIF, 
22 Or App 201, 538 P2d 84 (1975), held that the claimant's 
refusal to take a myelogram "must be taken into con
sideration in determining whether claimant has estab
lished that he is permanently and totally disabled." iWe 
recognize the principle established by those two cases, but 
we do not think that any '̂ weakness in proof" resulting 
from claimant's failure to keep the February appointment 
is serious enough to negate all the factors that make Dr. 
Gaiser's opinion the more persuasive one.4 We therefore 
reverse the Board's order with respect to claimant's thorac
ic outlet problems. The referee's order on this issue is 
reinstated. 

SAIF assigns as error (1) the Board's finding that 
claimant's failure to keep the February 7 appointment does 
not estop her to contend that SAIF is responsible for the 
surgery and its consequences and (2) the Board's conclusion 
that, because claimant had a compensable cervical condi
tion, the cervical surgery and its consequences are auto
matically compensable.5 

With respect to the first assignment of error, we 
agree with SAIF that neither claimant nor Dr. Poulson has 

4 We do not wish to imply that claimants can ignore insurer-requested 
appointments with impunity. Claimant and Dr. Poulson should have attempted to 
procure either an earlier appointment or a later surgery date. Their combined 
failure to do so weighs against claimant, but that weight is not determinative 
under the facts of this case. 

5 SAIF makes a third assignment of error but does not support the assignment 
with argument. Its merits are not obvious, and we do not discuss it. Schmidt v. 
miorsen, 89 Or 575, 170 P 930, 175 P 74 (1918). 
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given a satisfactory explanation why claimant could not 
have delayed her surgery and kept the appointment.6 How
ever, claimant's failure does not estop her to claim compen
sability. The elements of estoppel are not present and 
estoppel is not necessary for a fair resolution of the case.7 

Turning to the second assignment of error, Dr. 
Poulson stated in his deposition that claimant's 1978 injury 
was a "material contributing factor" to the cervical prob
lems addressed by his surgery. He also opined that without 
the surgery, claimant's condition would have continued to 
deteriorate, leaving her with "more permanent disability 
than she would [have had] without the surgery." Dr. Nor
ton, on the other hand, did not think that the surgery was a 
medical necessity and did not see how claimant's .1978 
injury could have "caused a permanent worsening of what 
is generally felt to be a degenerative process." As the 
referee pointed out, however, Dr. Norton does not distin
guish the complaints that prompted Dr.Poulson to perform 
the discogram and surgery from the complaints held in 
Nelson v. SAIF, supra, to be the product of claimant's 
compensable injury. We find no basis for reversal of the 
Board's finding of compensability. 

Affirmed in part; reversed in part; referee's order 
reinstated as to thoracic outlet compensability. 

6 Claimant testified that she decided to proceed with the February 4 surgery 
because she was in pain, she understood that Dr. Poulson had a lengthy vacation 
scheduled around that time and she did not want to wait until he returned, and 
she thought—mistakenly—that her "regular" medical insurance would cover the 
operation if SAIF would not. Dr. Poulson, however, stated that he had no such 
vacation plans and that her surgery, being elective instead of emergency, could 
have been rescheduled without difficulty. 

7 OAR 436-54-283(1) requires workers to submit to medical examinations at 
reasonably convenient times and places when requested to do so by the insurer. 
Subsection 5 states: 

"The insurer * * * requesting consent to suspension of compensation 
because of a worker's failure or refusal to submit to a medical examination * * 
* shall apply to the Compliance Division » * *. 

# * * * » 

This rule provides SAIF with a remedy against uncooperative claimants. It did 
not seek suspension of compensation in this instance. 
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IN THE COURT OF APPEALS OF T H E 
STATE OF OREGON 

In the Matter of the Compensation 
of Vernon W. Hughes, Claimant. 

HUGHES, 
Petitioner, 

v. 
PACIFIC NORTHWEST B E L L , 

Respondent. 
(79-09361; CA A24650) 

Judicial Review from Workers' Compensation Board. 
Argued and submitted November 29, 1982. 
Robert K. Udziela, Portland, argued the cause for peti

tioner. On the brief were Jeffrey S. Mutnick and Pozzi, 
Wilson, Atchison, O'Leary & Conboy, Portland. 

Bruce K. Posey, Portland, argued the cause for respon
dent. With him on the brief was Pacific Northwest Bell, 
Legal Department, Portland. 

Before Richardson, Presiding Judge, Joseph, Chief 
Judge, and Van Hoomissen, Judge. 

JOSEPH, C. J . 

Affirmed in part; reversed in part; referee's award for 
binaural hearing loss reinstated. 

568 Hughes v. Pacific Northwest Bell 

J O S E P H , C. J . 

Claimant appeals a Workers' Compensation Board 
order reversing the referee's permanent partial disability 
awards for binaural hearing loss and tinnitus. The Board 
reinstated the determination order that awarded claimant 
2.5 percent permanent partial disability for loss of hearing 
in the left ear only. We review de novo to determine 
whether claimant's right ear hearing impairment is work-
related and whether his tinnitus condition is compensable. 

Claimant was 54 years old at the time of the 
hearing and had been working for Pacific Northwest Bell 
(Bell) since January, 1948. He has been working as a cable 
splicer for Bell since 1957. Audiograms conducted in 1959, 
1960 and 1961 showed essentially normal hearing acuity in 
both ears. During a period of approximately three months 
in 1970, while rerouting cables, claimant wore a defective 
headset that issued sound approximately 32 to 64 times 
greater than generally considered the safe maximum for 
prolonged exposure under industrial conditions. Whether 
he wore the headset on both ears or only on his left ear is an 
issue. 
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In September, 1970, after his use of the headset 
ended, he consulted Dr. Camp, who performed an audio
gram that showed mild to moderate nerve deafness with an 
84 percent discrimination score for speech in the left ear 
and nerve deafness in the right ear at the 2,000 cycle range 
and beyond of about 40 decibles. When he was again seen 
by Dr. Camp in March, 1974, the test results were essen
tially unchanged. On June 25, 1978, claimant filed an 801 
injury report describing his injury as follows: 

"Toneing [sic] Cable prs. with 20 K. C. inaudible Tone 
for 8 to 10 hrs. a day for Period of Two months, left me with 
loss of hearing and continued ringing left ear." 

He saw Dr. Camp again in December, 1978. The 
audiograms showed that claimant had a 25.25 percent 
hearing loss in the left ear and a 15.24 percent hearing loss 
in the right ear, or a combined binaural hearing loss of 16.5 
percent. The doctor's report said: 

"In the months of April, May and part of June of 1970 
[claimant] was assigned to a telephone repair job which 

Cite as 61 Or App 566 (19S3) 56S 

involved the use of a '20-KC headset device, worn in the 
left ear and about 90% of the time while working between 3 
and 10 hours a day * * *. (Emphasis supplied.) 

# * * t(< 

"My diagnosis is mild to moderately severe, progressive 
nerve deafness, both ears, left more than right with as
sociated mild loss of speech discrimination. Exposure to a 
20-KC headset in the summer of 1970 may have ag
gravated [sic] the nerve deafness and tinnitus, but does not 
explain the progressive to moderate to severe nerve 
deafness observed in the right ear. Therefore, I must 
conclude that [claimant] suffers from progressive nerve 
deafness of combined hereditary and noise induced type, 
affecting both ears." 

In March, 1979, claimant was examined by Dr. 
Myers at the request of employer. His report said: 

"During April, May and June of 1970 [claimant] was 
working in a manhole splicing underground cables. A 20 
KHz headset was worn in his left earto identify the pair of 
wires for each circuit. He estimates he wore the 20 KHz 
headset for approximately seven hours each day." (Empha
sis supplied.) 

He found a 20.25 percent hearing loss in the right ear and a 
22.75 percent loss in the left ear and concluded: 

"In my opinion the difference between the left ear 
which was exposed to the head set tone generator and the 
right ear which was not exposed to the head set tone 
generator would be the percentage induced by the occupa
tional exposure." 

A determination order issued on September 20, 
1979, awarding claimant 1.5 degrees permanent partial 
disability for a 2.5 percent loss of hearing in the left ear, 
with no award for claimant's right ear hearing loss or 
tinnitus. Claimant requested a hearing. 
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In May, 1980, before the hearing, he was examined 
by Dr. Johnson, a hearing specialist at the University of 
Oregon Health Sciences Center, for tinnitus in his left ear. 
That doctor reported that claimant had a bilaterally asym
metrical high frequency hearing loss, with the left ear 
being poorer than the right, and with only fair speech 
discrimination in both ears. A tinnitus instrument was 
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tried on claimant's left ear and "found to very effectively 
mask the tinnitus."1 

Claimant testified that he wore the defective head
set the majority of the time on his left ear and that 

"[m]aybe a half a day I would have it on one ear and the 
other half on the other ear; maybe, one day I might wear it 
solely on the left, and the next day I might wear it partially 
on the right. I really can't give you a percentage of time." 

He did not recall telling Dr. Camp that he had worn the 
headset 90 percent of the time in the left ear or telling Dr. 
Myers that he had worn the tone generator predominantly 
in the left ear. In a deposition, Dr. Johnson stated that 
claimant had reported he had worn the tone generator 
"mostly in the left ear and some in the right ear." He 
concluded that the hearing loss in both ears was primarily 
attributable to noise exposure. 

Claimant also testified that the tinnitus in his left 
ear is extremely annoying, causes him to lose sleep and 
makes him nervous and irritable. He said: 

"Even with the hearing aid, I still have problems in a 
group like this. It is either picking up too much noise or 
background noise or whatever, but it is difficult to adjust 
to it." 

His wife testified that he has difficulty hearing her voice 
and that he had previously been a "very calm person," but 
that the tinnitus has caused him to be nervous and upset 
and to complain frequently of headaches. However, claim
ant's supervisors testified that they had not noticed irrita
bility or nervousness. 

The referee found claimant an "absolutely credible 
witness" and that he had used the tone generator "predomi
nantly on his left ear although he would alternatively use 
the instrument on his right ear." He also found that claim
ant's tinnitus condition in his left ear caused irritability, 
sleeplessness and fatigue. He concluded: 

"In the broad field of industrial occupations a 'cranky' 
54-year-old worker with a sleeping problem is going to 
have fewer opportunities to obtain and hold gainful em
ployment than one who is not so afflicted." 

He awarded claimant 16.5 percent scheduled permanent 
partial disability for the hearing loss in both ears and 15 
percent unscheduled permanent partial disability for the 
tinnitus. 

In reversing the referee's order with respect to the 
binaural hearing loss claim, the Board stated: 

1 Claimant obtained a hearing aid in 1978 and a masking device to help 
alleviate the tinnitus in 1980. 
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"Ordinarily, we give great deference to a Referee's 
credibility finding. Here, however, the Referee's credibility 
finding does not advance the decisional calculus. Claimant 
has presented different versions of what happened in 1970 
on his 801 claim form, to Dr. Camp, to Dr. Myers and at the 
hearing. It is impossible for claimant to have been 'abso
lutely credible' in all four contexts. We do not imply there 
was any deliberate misstatement; we only note that there 
can obviously be memory problems when a claim is as
serted long after most statutes of limitations applicable in 
the judicial system would have run. 

"Considering all the evidence, we have sufficient 
doubts which prevent finding that claimant sustained his 
burden of proving more than he claimed on the 801 form he 
executed, i.e., proving compensable binaural hearing after 
only claiming left ear hearing loss." 

A claimant must establish a claim by a preponder
ance of the evidence. Hutcheson v. Weyerhaeuser, 288 Or 
51, 602 P2d 268 (1979). Contrary to the Board, we conclude 
that the evidence preponderates in claimant's favor on the 
issue of whether his right ear hearing loss is work-related. 
He testified that he wore the defective headset on both 
ears, and the referee found him "absolutely credible." 
Claimant suffered "moderate to severe" nerve deafness in 
the right ear, that hearing loss being slightly less than that 
in the left ear. There is no quantitative medical evidence to 
support the Board's conclusion that the claimant's right ear 
hearing loss is attributable to "hereditary factors and pre
sbycusis."2 In our view of the record, claimant's right ear 
hearing loss is better explained by his version of the facts 
— that is, that he wore the headset on both ears. We 
reverse the order of the Board and reinstate the referee's 
award of 16.5 percent scheduled permanent partial dis
ability for binaural hearing loss. 

Claimant also argues that the Board erred in not 
awarding any compensation for tinnitus, which the parties 
agree is an unscheduled permanent partial disability. 
Whether claimant's tinnitus condition is compensable de
pends on whether he has suffered a loss of earning capacity 
as a result of it. ORS 656.214(5);3 Surratt v. Gunderson 
Bros., 259 Or 65, 78, 485 P2d 410 (1971); Ryf v. Hoffman 
Construction Co., 254 Or 624,459 P2d 991 (1969). Claimant 
is still employed as a splicer by employer, and his salary is 
currently at the top of the salary range for his job classifi
cation. For 12 years since his 1970 injury, he has success
fully worked as a splicer, with no limitations on his work
ing ability as a result of the tinnitus and no impairment of 
earnings. Moreover, he made no showing that his ability to 
obtain other employment, given his skills, intelligence, 
training, experience and age, was impaired by the condi
tion. The Board properly denied compensation for the tin
nitus condition. 

Affirmed in part; reversed in part; referee's award 
for binaural hearing loss reinstated. 

'Presbycusis is a natural loss of hearing related to aging. 
3 ORS 656.214(5) was not in effect at the time of claimant's injury. Never-

" theless, case law at the time of the injury measured unscheduled disability by the 
loss of earning capacity. See Ryf v. Hoffman Construction Co., infra. 
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No. 52 February 16, 1983 573 

IN T H E COURT OF APPEALS OF T H E 
STATE OF OREGON 

In the Matter of the Compensation of 
Garland J . Arnaud, Claimant. 

ARNAUD, 
Petitioner, 

v. 
STATE ACCIDENT INSURANCE FUND 

CORPORATION, 
Respondent. 

(79-10623; CA A23308) 
Judicial Review from Workers' Compensation Board. 
Argued and submitted June 10, 1982. 
Alan M. Scott, Portland, argued the cause for petitioner. 

With him on the brief were Gary M. Galton, Catherine 
Riffe, and Galton, Popick & Scott, Portland. 

Darrell E . Bewley, Appellate Counsel, State Accident 
Insurance Fund Corporation, Salem, argued the cause and 
filed the brief for respondent. 

Before Richardson, Presiding Judge, Thornton, Senior 
Judge, and Van Hoomissen, Judge. 

RICHARDSON, P. J . 
Affirmed on compensability; remanded for a determina

tion of the attorney fees on the separate issue of penalties 
for unreasonable delay. 

Cite as 61 Or App 573 (1983) 575 

RICHARDSON, P. J . 
In this workers' compensation case claimant 

appeals the order of the Workers' Compensation Board 
reversing the referee's determination that claimant's 
heart-related disability was compensable. Claimant also 
contends that he is entitled to attorney fees for prevailing 
on the issue of penalties for unreasonable delay in process
ing the claim, independent from the fee awarded for having 
prevailed on a denied claim. 

We have reviewed the extensive medical testimony 
and expert opinions and conclude, as did the Board, that 
SAIF correctly denied compensability. 
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The referee found that SAIF had unreasonably 
delayed processing the claim and awarded claimant 25 
percent of the temporary total disability payments as a 
penalty. The referee concluded that the claim was compen
sable. She awarded claimant $3,000 attorney fees but did 
not designate separate fee awards for prevailing on the 
denied claim and for prevailing on the penalty issue. SAIF 
did not raise the penalty award issue before the Board. 

The Board's order appears to reverse the order of 
the referee. We cannot discern whether it intended to 
reverse the determination of penalties or only the finding 
of compensability, but because the issue of penalties was 
not appealed or raised by SAIF, the Board could not rule on 
that issue. See Stone v. SAIF, 294 Or 442, . P2d 
(1983). Claimant is entitled to attorney fees for prevailing 
on the issue of penalties before the referee. Because that 
issue was not litigated before the Board, attorney fees are 
not justified on Board review. 

Affirmed on compensability and remanded for a 
determination of the attorney fees on the separate issue of 
penalties for unreasonable delay. 
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No. 58 February 15, 1983 613 

IN THE COURT OF APPEALS OF T H E 
STATE OF OREGON 

In the Matter of the Compensation of 
Orville A. Bales, Claimant. 

BALES, 
Petitioner, 

v. 
SAIF CORPORATION, 

Respondent. 
(80-03397; CA A23327) 

Remanded from the Oregon Supreme Court, Bales v. 
SAIF, 294 Or 224, P2d (1982). 

Judicial Review from Workers' Compensation Board. 
Submitted on remand December 21, 1982. 
Darrell E . Bewley, Appellate Counsel, State Accident 

Insurance Fund Corporation, Salem, appeared for respon
dent. 

Benton Flaxel, North Bend, appeared for petitioner. 
Before Buttler, Presiding Judge, and Warren and Ross-

man, Judges. 
Cite as 61 Or App 613 (1983) 615 

B U T T L E R , P. J . 

This case was remanded to us by the Supreme 
Court for reconsideration in light of that court's opinion 
that a doctor's testimony may not be discounted solely for 
the reason that he stated that stress never causes heart 
attacks, notwithstanding that court's opinion in Clayton v. 
Compensation Department, 253 Or 397,454 P2d 628 (1969). 
Bales v. SAIF, 294 Or 224, _ _ _ P2d (1982). 

The facts are set out both in our prior opinion, 57 
Or App 621, 623, 646 P2d 83 (1982), and in the Supreme 
Court's opinion. 294 Or at 224. It is sufficient to point out 
here that claimant seeks reversal of the Board's decision 
affirming the referee's opinion and order that his myocar
dial infarction is not compensable. In our prior opinion, we 
discounted one doctor's testimony, because he expressed the 
opinion that stress does not cause heart attacks, which 
opinion appeared to be contrary to the statement in Clayton 
that the court rejected the view that exertion or stress can 
never be a causative factor in these cases. 253 Or at 402. 
We are instructed on remand that the testimony of that 
doctor cannot be given "less weight" for that reason. 

After reviewing the testimony as a whole, we are 
more persuaded by the testimony of Dr. Griswold and 
conclude that the preponderance of the medical evidence 
establishes that claimant's work-connected exertion was a 
precipitating factor in the onset of his myocardial infarc
tion. See Batdorf v. SAW, 54 Or App 496, 635 P2d 396 
(1981). 

Reversed and remanded with instructions to accept 
the claim. -425-



No. 60 February 16, 1983 631 

IN T H E COURT OF APPEALS OF T H E 
STATE OF OREGON 

In the Matter of the Compensation of 
Terry L . Starbuck, Claimant. 

BOISE CASCADE CORP., 
Petitioner, 

T E R R Y L . STARBUCK et al, 
Respondents. 

(79-04425; CA A23754) 
Judicial Review from Workers' Compensation Board. 
Argued and submitted August 25, 1982. 
Brian L . Pocock, Eugene, argued the cause for peti

tioner. With him on the brief was Cowling, Heysell & 
Pocock, Eugene. 

Darrell E . Bewley, Appellate Counsel, State Accident 
Insurance Fund Corporation, Salem, argued the cause and 
filed the brief for respondent State Accident Insurance 
Fund Corporation. 

Russell W. DeForest, Medford, waived appearance for 
respondent Terry L . Starbuck. 

Before Buttler, Presiding Judge, and Joseph, Chief 
Judge, and Warren, Judge. 

BUTTLER, P. J . 
Affirmed. 

Cite as 61 Or App 631 (1983) 033 

B U T T L E R , P. J . 
Self-insured employer Boise Cascade Corporation 

(Boise) seeks judicial review of a determination by the 
Workers' Compensation Board (Board) that Boise is respon
sible for an aggravation of claimant's low back condition. 
Boise argues that a subsequent employer, insured by SAIF, 
is responsible under the "last injurious exposure" rule, 
which this court supposedly applied in Smith v. Ed's Pan
cake House, 27 Or App 361, 364, 556 P2d 158 (1976). We 
affirm. 

Claimant had no history of low-back problems be
fore 1978. His job as a barker saw operator with Boise 
involved facilitating the moving of logs on a conveyer belt. 
On April 12, 1978, he filed a claim indicating that the 
injury had occurred in January. Concerning the cause, 
claimant indicated: "Not sure. Moving logs with pevee [ i.e., 
peavey: hooked, spiked logging tool] or fell down." The 
claim was filed after he had experienced low-back pain for 
about two months and had sought medical treatment in 
March, 1978. He lost no time from work; the claim was 
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accepted as non-disabling. At the hearing on that claim, 
claimant testified that his back problem arose when he 
lifted too much weight with the peavey; he also mentioned 
an incident when he had had to lift a broken conveyer 
ramp. He admitted that there was no occasion when he had 
"fall[en] down in pain." 

Claimant left his job with Boise in June, 1978, and 
started working for Northwest Quality Cabinets (North
west), insured by SAIF, in August, 1978. He testified that 
there was no single, identifiable, injurious incident at 
Northwest, but that lifting cabinets may have irritated his 
back. The lifting was occasional, involving weights of about 
50 to 60 pounds. He stated that his low-back condition 
gradually worsened from January, 1978, to January, 1979. 
In December, 1978, he fell over several times when his leg 
folded up under him because it was numb. He sought 
further medical treatment in January, 1979, and was diag
nosed as having a herniated disc. He underwent surgery in 
February, 1979. 

There are three medical opinions as to the cause of 
claimant's condition. Dr. West, who saw claimant in Aoril. 
634 Boise Cascade Corp. v. Starbuck 

1978, and again in January, 1979, speculated that an acute 
event of some sort probably happened in January, 1979, 
and that heavy lifting while claimant was working at 
Northwest "may indeed have precipitated" claimant's seek
ing further medical treatment. In contrast, Dr. James, to 
whom claimant was referred by Dr. West, found a "very 
strong medical probability" that claimant's herniated disc 
problem began at the time of the original complaint. Dr. 
James referred him to Dr. Yamodis for the back operation. 
Dr. Yamodis thought that claimant's progressive deteriora
tion might not have resulted in surgery had he not sus
tained further straining, and that it was "possible" that 
straining at work at Northwest could have exacerbated his 
low-back pain. Claimant's own testimony establishes that 
no specific injurious incident or trauma occurred at North
west. 

The referee found that there had been a new injury 
while claimant was working for Northwest; he designated 
SAIF as the responsible insurer. The Board reversed, find
ing that claimant suffered no injury at Northwest: 

"* * * Claimant unequivocally testified there was no 
injury, trauma or onset of significantly increased symp
toms at that job; rather, claimant's story was one of gener
ally constant and gradually worsening back symptoms 
throughout 1978 and into 1979 following his accepted back 
injury claim while working at [Boise]. 

"* * * This record cannot and does not support a finding 
of a new injury at [Northwest]. 

* $ * $ 

"* * * We find the most persuasive medical reports to be 
* * * [those that] conclude that claimant's herniated disc 
most likely originated at the time of his early 1978 claim 
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while working at [Boise]. * * * Claimant has proven his 
aggravation claim against [Boise] to our satisfaction." 

Boise argues that the application of the last injuri
ous exposure rule operates to assign liability to SAIF as the 
insurer for the last employer, whether claimant's condition 
is the result of an injury or is an occupational disease. In 
oral argument, Boise cited the Supreme Court's opinion in 
Bracke v. Baza'r, 293 Or 239, 646 P2d 1330 (1982), as 
supporting its position that so long as the working con
ditions at the last employment could have caused the 

Cite as 61 Or App 631 (1983) 635 

compensable condition, liability is imposed on the last 
employer. There is language in the opinion in Bracke that 
would appear to support that result. 

Bracke involved an occupational disease claim, and 
the question was whether the "last injurious exposure" rule 
precluded the claimant from asserting her claim against an 
employer other than the last employer, where the working 
conditions were such that they could have caused claim
ant's disease. The court affirmed this court's decision that 
the rule did not preclude the claim when the medical 
evidence supported her contention that the disease was, in 
fact, contracted while she was working for a prior employ
er. Because that proposition was a variation on the applica
tion of the rule, the Supreme Court reviewed the various 
ways in which the so-called "last injurious exposure" rule 
has been applied. 

The court pointed out that the common reference to 
the rule "as if it were unitary is somewhat misleading." 293 
Or at 245. It went on to point out that there are at least two 
"last injurious exposure" rules, each serving different func
tions, and it attempted to explain some of the confusion 
that has resulted. It characterized one rule as a substantive 
rule of liability assignment, and the other as a rule of proof. 
The court said: 

'The substantive rule of liability is perhaps the most 
common. It operates to assign liability to one employer in 
cases of successive, incremental injuries. The rule serves 
as a substitute for allocation of liability among several 
potentially liable employers, each of whom would other
wise be liable for a portion of the disability. Typically in 
such cases, causation is readily determinable, but the task 
of allocation among several partially liable employers 
would be difficult and impractical. For example, where a 
worker suffers successive back injuries while working for 
successive employers, it would be difficult to determine the 
exact proportion of the resulting disability attributable to 
each employer. Allocation would also require undesirably 
duplicative and costly litigation. Instead, the rule assigns 
liability for the entire aggregate disability to the employer 
at the time of the last injury and dispenses with the need 
for allocation. For examples, see, Outright v. Amer. Ship 
Dismantler, supra, and Smith v. Ed's Pancake House, 27 
Or App 361, 556 P2d 158 (1976). In Davidson Baking v. 
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Ind. Indemnity, 20 Or App 508,532 P2d 810 rev den (1975), 
the rule was applied to incremental, determinable hearing 
loss. 

"The other rule, the rule of proof, was the basis of our 
decision in Inkley [v. Forest Fiber Products Co., 288 Or 337, 
605 P2d 1175 (1980)]. There, the claimant suffered incre
mental hearing loss caused over a period of time when 
claimant was subjected to conditions which could cause the 
disability. During that period, however, his employment 
was insured by successive insurers. It could not be deter
mined whether employment under the last insurer 
actually caused any additional hearing loss. This court 
held that the last insurer would be liable for the entire 
disability if the conditions of employment were of a nature 
which could have contributed to the disability. In such a 
case, the last injurious exposure rule was applied not only 
as a substitute for allocation, as in the first class of cases, 
but also for an altogether different purpose: to relieve the 
claimant of the 'burden of proving medical causation,' as to 
any specific insurer, 288 Or at 345. Thus, it is seen that one 
rule is to efficiently assign liability and another distinct 
rule fulfills a requirement of claimant's burden of proof." 
293 Or at 245-46. (Footnote omitted.) 

The court also stated that both rules apply to cases of 
occupational disease as well as to injury cases. 293 Or at 
248. 

We are not certain what the court meant in Bracke 
when it said there are two rules, each of which applies to 
occupational diseases and to injury cases. We believe that 
the court was pointing out two aspects of a single rule. The 
classic aspect is the one represented by Inkley v. Forest 
Fiber Products Co., 288 Or 337,605 P2d 1175 (1980). There, 
the Supreme Court classified incremental hearing loss as 
an occupational disease similar to asbestosis and silicosis. 
288 Or at 341. The court applied the last injurious exposure 
rule that this court had adopted in Mathis v. SAIF, 10 Or 
App 139, 499 P2d 1331 (1972), an occupational disease case 
involving asbestosis. As the court pointed out in Inkley, 288 
Or at 342, the basis of the Mathis rule was Professor 
Larson's discussion of the last injurious exposure rule as it 
applied to occupational diseases: 

" 'In the case of occupational disease, liability is most 
frequently assigned to the carrier [or employer] who was 

Cite as 61 Or App C?l (19S3) 637 

on the risk when the disease resulted in disability, if the 
employment at the time of disability was of a kind con
tributing to the disease * * *. 

« * * * * 

" 'It goes without saying that, before the last injurious-
exposure rule can be applied, there must have been some 
exposure of a kind contributing to the condition. So, if a 
silicosis claimant had been transferred to outside work or 
to work in a place where dust conditions were not harmful, 
the carrier on the risk during the later period will not be 
held liable. But, once the requirement of some contributing 

-429-



exposure has been met, courts applying this rule will not 
go on to weigh the relative amount or duration of the 
exposure under various employers and carriers. * * *' 3 
Larson, Workmen's Compensation Law § 95.21 (1971), 
quoted in Mathis, supra, 10 Or App at 144-45." 

Inkley 1 makes it clear that the burden on the 
claimant in occupational disease cases under the last in
jurious exposure rule is not to prove that the last exposure 
was, in fact, the medical cause but, rather, to prove only 
"that the employment environment could have contribut
ed" to the condition. 288 Or at 337. That aspect of the rule 
was characterized by Bracke as the "rule of proof." 

It is true, as Bracke points out, that there is 
another aspect of the rule — the assignment of liability to 
the last employer at which the working conditions were 
such that they could have caused the disease. Those appli
cations of the rule are typically clear enough in occupa
tional disease cases. 

The confusion arises primarily because of Profes
sor Larson's use of the phrase "last injurious exposure" in 
connection .with the imposition of liability in successive 
injury cases. 4 Larson, Workmen's Compensation Law § 
95.12, 17-71—17-78. It is unfortunate, perhaps, that we 
quoted that language in Smith v. Ed's Pancake House, 27 
Or App 361, 364-65, 556 P2d 158 (1976). The substance of 
the rule enunciated by Larson, and applied in Smith, is 
correct, but it is not appropriate to characterize it as a "last 
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injurious exposure" rule. Rather, it is more accurate to call 
it "the last injury rule." Omitting Larson's first paragraph, 
the rule is: 

" 'If the second [i.e., last] injury takes the form merely 
of a recurrence of the first, and if the second incident does 
not contribute even slightly to the causation of the disabl
ing condition, the insurer on the risk at the time of the 
original injury remains liable for the second. In this class 
would fall most of the cases discussed in the section on 
range of consequences in which a second injury occurred as 
the direct result of the first, as when claimant falls be
cause of crutches which his first injury requires him to use. 
This group also includes the kind of case in which a man 
has suffered a back strain, followed by a period of work 
with continuing symptoms indicating that the original 
condition persists, and culminating in a second period of 
disability precipitated by some lift or exertion. 

" 'On the other hand, if the second [i.e., last] incident 
contributes independently to the injury, the second insurer 
is solely liable, even if the injury would have been much 
less severe in the absence of the prior condition, and even if 
the prior injury contributes the major part to the final 
condition. This is consistent with the general principle of 
the compensability of the aggravation of a pre-existing 
condition.'" 27 Or App at 364-65, quoting 4 Larson, Work
men's Compensation Law 17-71—17-78, § 95.12 (1976). 

1 There is some question in Bracke as to just what kind of case Inkleyvras. The 
Bracke court refers to Inkley twice as an occupational disease case, 293 Or at 245 
and 246, but in a footnote the court characterizes Inkley as a case of "incremental 
injury." 293 Or at 250 n 5. « Q n 



Although that rule imposes total liability for a 
disability on the employer for whom the claimant worked 
at the time of the last injury, that liability is not imposed 
(as it would be in the case of an occupational disease) 
because the work exposure could have caused the dis
ability; it is imposed because there was a traumatic inci
dent that contributed independently to the claimant's dis
ability. We believe that the court in Bracke intended that 
application of "the rule" as it relates to injurycases when it 
said that "the substantive rule of liability" applies to them. 
That is, total liability is assigned to the last employer, even 
though the prior injury may be the major cause of the 
claimant's disability following the second injury. 

That does not, however, take care of "the rule of 
proof," and we do not understand Bracke to require only 
that a claimant in a successive injury case prove that the 
working conditions at the last employer could have caused 

Cite as 61 Or App 631 (1983) 039 

his disability. To the contrary, the court approved our 
decision in Smith, which requires proof of actual, indepen
dent contribution of the second employment to the disabl
ing condition. Under the Bracke "rule of proof," potential 
contribution would suffice. Obviously, different results 
would follow in cases where the proof establishes only 
potential contribution: under Smith, the fh*st employer 
would be liable; under the Bracke "rule of proof" the last 
employer would be liable. That problem exists here. The 
preponderance of the evidence establishes not that claim
ant's work exposure at Northwest actually contributed to 
his back disability, but only that it could have. If applied, 
the Bracke "rule of proof" would operate to shift responsi
bility to the last employer, insured by SAIF, whereas appli
cation of the rule under Smith would render the first 
employer (Boise) responsible. 

We do not believe the court in Bracke intended to 
create that problem or, for that matter, to change the law. 
The issues in Bracke required decisions only on whether a 
claimant is precluded by the last injurious exposure rule 
from filing a claim against a prior employer and whether 
that employer may rely on that rule to impose responsibil
ity on later employers. In resolving those issues, the court 
discussed the various applications of what it called two 
rules. In doing so, it accepted Larson's articulation of the 
two rules as applying to different classes of disabilities. As 
stated above, Larson says one rule (the rule we adopted in 
Smith) applies to accidental injuries; the other rule (adopt
ed in Mathis and approved in Inkley) applies to occupation
al diseases. 

Bracke attempts to synthesize the two rules by 
characterizing the injury cases it cites as cases of "succes
sive, incremental injuries." Evidently, Smith itself would 
be such a case, even though in Smith there were two 
distinct traumas or injuries, one suffered in the first em
ployment and one in the second. But Bracke makes no 
attempt to reconcile the different results that might obtain 
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from extending the "rule of proof" to injury cases. That 
question was not involved, and the court's statement that 
the "rule of proof applies to injury cases is dicta. We 
believe the court was misled by accepting Larson's charac
terization of the successive injury cases as "last injurious 
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exposure" cases, which they are in the sense only of assign
ing total liability to the last employer. That characteriza
tion is confusing and misleading, and we disapprove that 
portion of the Smith language, but we approve the rule we 
actually applied. 

Boise argues that SAIF is responsible whether 
claimant's condition here is the result of an injury or of an 
occupational disease. Under our interpretation of Bracke, 
the "rule of proof" it explained is applicable only to occupa
tional diseases. It is therefore necessary to determine 
which kind of claim this one is. The only Oregon cases of 
which we are aware that treat back injuries as occupational 
diseases are those applying the rule in Beaudry v. Winches
ter Plywood Co., 255 Or 503, 469 P2d 25 (1970), that 
worsening of a preexisting disease caused by employment 
is compensable as an occupational disease. See, e.g., Mor
gan v. Beaver Heat Treating Corp., 44 Or App 209,212, 605 
P2d 732 (1980) (thoracic and cervical condition temporarily 
worsened by employment; Geenty v. Hyster, Inc., 23 Or App 
146, 151, 541 P2d 486 (1975) (unusual twisting of forklift 
driver's neck worsened underlying cervical disc disease). 
This is not such a case. Claimant had no history of back 
trouble prior to his 1978 compensable injury at Boise. 
Moreover, claimant identified his present claim as being 
for an injury in his request for hearing and accompanying 
affidavit, despite an apparent inability at the hearing to 
describe in any detail a specific episode of trauma. 

In Valtinson v. SAIF, 56 Or App 184, 641 P2d 598 
(1982), we determined that a low-back problem was an 
injury rather than an occupational disease, because (1) it • 
was not gradual in onset over a long period of time, but 
evidenced itself within a relatively short, discrete period of 
time, and (2) it was unexpected, in that the claimant had 
had no previous back problems, rather than being inherent 
in continued exposure. Here, claimant's problems evidently 
surfaced relatively soon after an incident in January, 1978, 
for in March claimant sought medical treatment because 
he had had two months of pain. Furthermore, he had 
experienced no previous back trouble. There is no claim 
here that the back condition was an inherent hazard of 
continued exposure to the particular conditions of employ
ment; rather, the record, meager as it is, provides more 
Cite as 61 Or App 631 (1983) 641 

support for the conclusion that the problem was the result 
of an episode of unusual stress encountered in moving logs 
or a conveyer belt. Under the analysis in Valtinson, this 
claim would be for an injury. We conclude that claimant's 
back condition was the result of an injury, rather than an 
occupational disease. 
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Given that conclusion, the rule of Smith applies, 
and it is not the "last injurious exposure" rule. Smith is the 
rule applied by the Board to find Boise liable on the ground 
that there was no new injury during the employment with 
Northwest to contribute independently to the back condi
tion. We agree with the Board. Under the Smith analysis, 
and on the basis of the evidence, both lay and medical, we 
conclude that claimant's back condition was a recurrence or 
worsening of the original injury; that is, that was no second 
injury, and the second employment did not independently 
contribute to the condition. Boise is the responsible em
ployer. 

Affirmed. 
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of Samuel Wallace, Claimant. 

WALLACE, 
Petitioner, 

v. 
G R E E N THUMB, INC., 

Respondent. 
(WCB No. 81-02577; CA A24243) 

Judicial Review from Workers' Compensation Board. 
Argued and submitted August 25, 1982. 
Charles S. Tauman, Portland, argued the cause for peti

tioner. With him on the briefs was Willner, Bennett, Bob-
bitt, Hartman & Tauman, P.C., Portland. 

Emil R. Berg, Portland, argued the cause for respondent. 
With him on the brief was Wolf, Griffith, Bittner, Abbott & 
Roberts, Portland. 

Before Buttler, Presiding Judge, Joseph, Chief Judge, 
and Warren, Judge. 

WARREN, J . 
Reversed and remanded with instructions to accept the 

claim. 

Cite as 61 Or App 695 (19G3) 697 

W A R R E N , J . 
Claimant appeals an order of the Workers' Com

pensation Board affirming the self-insured employer's de
nial of his claim for benefits. We reverse. 

The facts are undisputed. At the time of the injury, 
claimant was 87 years old and employed as a watchman 
and caretaker of a rural fire station utilized by a volunteer 
fire department. His duties consisted of assistance in a 
"Meals on Wheels" program, security for the fire station, 
maintenance of the grounds, snow removal, maintenance of 
the fire trucks (insuring that the gas tanks were full and 
that the batteries were charged) and response to fire 
alarms by opening the station doors and starting the fire 
trucks in preparation for the arrival of the firefighters. He 
was on call 24 hours a day. Because of the nature of the job, 
employer required claimant to live on the fire station 
premises. He lived in a trailer that he had owned before 
beginning the job. Employer moved the trailer to the fire 
station premises and provided free utilities. Claimant was 
injured while preparing dinner in his trailer when his 
butane stove exploded. 
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This case presents an issue of first impression in 
Oregon: the compensability of injuries that arise out of 
personal comfort activities of workers who are required to 
live on the work premises. 

ORS 656.005(8)(a) defines a "compensable injury" 
as "an accidental injury * *"* arising out of and in the 
course of employment * * *." In Rogers v. SAIF, 289 Or 633, 
616 P2d 485 (1980), the court rejected the mechanistic two-
stage method of analysis by which "arising out of" and "in 
the course of" were treated as separate tests, both of which 
had to be met for an injury to be compensable. Instead, the 
court adopted a "unitary 'work-connection' approach" and 
defined the ultimate inquiry as "[I]s the relationship be
tween the injury and the employment sufficient that the 
injury should be compensable?" 289 Or at 642. The court 
directed that the inquiry be made in light of the policy 
behind the Workers' Compensation Act: 

" '[T]he financial protection of the worker and his/her 
family from poverty due to injury incurred in production, 
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regardless of fault, as an inherent cost of the product to the 
consumer.'" 289 Or at 643, quoting Allen v. SAIF, 29 Or 
App 631, 633, 564 P2d 1086, rev den 280 Or 1 (1977). 

The court made clear that, by adopting its "work-
connection" approach, it was not rejecting the specialized 
concepts that have been developed to analyze the relation
ship between the injury and the employment, e.g., personal 
comfort, special errand and lunch hour cases. 

"In adopting a unitary Svork-connection' approach in 
place of the customary mechanistic two-stage method of 
analysis, it is not our intention to substantially change 
fundamental Workers' Compensation law. [Footnote 
omitted.] If the injury has sufficient work relationship, 
then it arises out of and in the course of employment and 
the statute is satisfied. Existing law regarding proximity, 
causation, risk, economic benefit, and all other concepts 
which are useful in determining work relationship remain 
applicable. * * *" 289 Or at 643. 

Although no Oregon cases have concerned injuries 
arising out of personal comfort activities of resident em
ployees,1'we have held that injuries arising out of certain 
personal comfort activities of employees having a fixed 
time and place for work are compensable. Halfman v. 
SAIF, 49 Or App 23,618 P2d 1294 (1980) (employee injured 
crossing street to find restroom and something to drink 
during coffee break); Olsen v. SAIF, 29 Or App 235, 562 
P2d 1234, 30 Or App 109, 566 P2d 1202, rev den 280 Or 1 
(1977) (employee injured while repairing co-worker's bicy
cle during lunch hour). Further, in Clark v. U.S. Plywood, 
288 Or 255, 605 P2d 265 (1980), the Supreme Court for
mulated a specialized test to determine the compensability 

1 We use the term "resident employee" to mean employees who are required to 
live on the job premises either by their contract of employment or by the nature of 
their duties. 
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of injuries from personal comfort activities that occur on 
the work premises. 

Clark involved an employee who was killed while 
retrieving his lunch, that he had left to warm atop a hot 
glue press. The court defined personal comfort activites as 
activities incidental to but not directly involved in the 
performance of the appointed task, such as preparing for 
work, going to and from the work area, eating, resting, 
Cite as 61 Or App 695 (13S3) 693 

going to the toilet, getting fresh air, quenching thirst and 
engaging in recreational activities during lunch or rest 
periods. 288 Or at 260-61. The court formulated a test to 
determine the compensability of injuries arising out of on-
premises personal comfort activities and explained its 
rationale a3 follows: 

"We believe that the compensability of on-premises 
injuries sustained while engaged in activities for the per
sonal comfort of the employee can best be determined by a 
test which asks: Was the conduct expressly or impliedly 
allowed by the employer? 

"Clearly, conduct which an employer expressly au
thorizes and which leads to the injury of an employee 
should be compensated whether it occurs in a directly 
related work activity or in conduct incidental to the em
ployment. Similarly, where an employer impliedly allows 
conduct, compensation should be provided for injuries sus
tained in that activity. For example, where an employer 
acquiesces in a course of on-premises conduct, compensa
tion is payable for injuries which might be sustained from 
that activity. Acquiescence could be shown by showing 
common practice or custom in the work place. 

"This test squares with the well established require
ment that compensation lies for all activities related to the 
employment if it carries out the employer's purposes or 
advances the employer's interests directly or indirectly. 
* * *" 288 Or at 266-67. 

Many jurisdictions, including Oregon, award com
pensation for injuries from on-premises personal comfort 
activities, whether they occur during fixed working hours 
or during unpaid breaks. See Halfman v. SAIF, supra; 
Olsen v. SAIF, supra; 1A Larson, Workers' Compensation 
Law, § 21 (1982). Some jurisdictions to award compensation 
for on-premises injuries to resident employees that occur 
outside of the employee's working hours when not on call. 
1A Larson, supra, § 24.30; see, e.g., Allen v. D.D. Skousen 
Const. Co., 55 N.M. 1,225 P2d 452 (1950) (employee injured 
while cooking breakfast). The great majority of jurisdic
tions award compensation for injuries from personal com
fort activities of resident employees who are continuously 
on the premises and continuously on call. 1A Larson, supra, 
§ 24.21; see, e.g., Bourn v. James, 191 Neb 635, 216 NW2d 
739 (1974) (ranch hand injured in fire while sleeping in 

trailer provided by employer); Leak v. Rockland State 
School, 65 AD2d 834, 409 NYS2d 828 (1978) (hospital 
employee injured when fleeing robbers who entered a 
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building in which he was socializing with a co-employee); 
Texas Employers'Ins. Ass'n. v. Prasek, 569 SW2d 545 (Tex 
Civ App 1978) (employee choked to death eating dinner in 
trailer provided by employer). Larson notes that, although 
the general rule is that injuries from on-premises personal 
comfort activities of resident employees on continuous call 
are compensable, courts must draw the line short of unlim
ited coverage of everything that happens on the premises. 
1A Larson, supra, §§ 24.21, 24.22. 

We hold that the Clark test applies to injuries from 
on-premises personal comfort activities of resident employ
ees who are on call continuously. An injury is compensable 
if the employer has expressly or impliedly allowed the 
conduct in question. The court's rationale for formulating 
the Clark test for nonresident employees with fixed work
ing hours, quoted above, is even stronger when applied to 
resident employees on 24-hour call. Personal comfort ac
tivities of the latter employees clearly advance the employ
er's interest, because the nature of the employment re
quires that the activities, eating, drinking, sleeping, recre
ation, and the like, take place at the work site. Further, the 
Clark test squares with the general rule of compensation 
for injuries from on-premises personal comfort activities of 
resident employees on call continuously. Lastly, the Clark 
test does not allow for unlimited coverage of everything 
that happens on the premises. 

Claimant's injury is compensable. His duties re
quired that he live on the job premises. He was continuous
ly on call. Employer had to know that he would prepare his 
meals on the premises. By requiring that he live on the 
premises and by failing to provide food service for him, 
employer not only allowed but virtually required that 
claimant prepare his own meals. 

Employer argues that the rules for resident em
ployees should not apply to claimant, because he lived in 
his own trailer and was, therefore, not injured on the work 
premises. We find this argument unpersuasive. The nature 
of the employment mandated that claimant have shelter on 

Cite as 61 Or App 695 (1983) 701 

the job premises. Because he lived in his cwn trailer after 
employer moved it to the job site, employer was not re
quired to provide him shelter or cooking facilities. When an 
employer requires a claimant to live on the job site and 
reaps the benefits of the claimant's use of his own trailer, 
for us to engage in the fiction that the employee was not 
injured on the job premises and, therefore, deny him com
pensation would be a draconian result, incompatible with 
the policy behind the Act. 

Employer and the Board relied on Otto v. Moak 
Chevrolet, 36 Or App 149, 583 P2d 594 (1978), rev den 285 
Or 319 (1979), to support their conclusion that claimant's 
injury is noncompensable. In Otto, we denied compensation 
for a bookkeeper who had strained her lower back when 
pulling up her clothes after going to the toilet on the job 
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premises. We held that the injury did not "arise out o f the 
employment, because "it is very likely the back condition 
experienced by claimant could have occurred when she 
pulled up her underwear after using the toilet facilities at 
some other place." 36 Or App at 154. Here, employer and 
the Board both concluded that claimant's injury was not 
compensable, because he likely would have been living and 
cooking in his trailer and the injury would have occurred 
even if he had not been required to live on the job premises. 

We conclude that Otto has no continued validity. 
At the time we decided it, we followed the previous Su
preme Court opinions setting out the two-step analysis for 
determining compensability. After Rogers and Clark, how
ever, Otto is no longer an accurate statement of the law. In 
Rogers, the court used Otto as an example of the mechanis
tic two-step analysis that it rejected. 289 Or at 641-42. 

Reversed and remanded with instructions to accept 
the claim. 
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argued the cause for respondent. On the brief was Darrell 
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Before Richardson, Presiding Judge, Thornton, Senior 
Judge, and Van Hoomissen, Judge. 

VAN HOOMISSEN, J . 

Affirmed. 

704 Queen v. SAIF 

V A N HOOMISSEN, J . 

Claimant appeals a decision of the Workers' Com
pensation Board that reversed a hearings referee's ruling 
that claimant's heart problems were compensably related 
to his work activity as a woods foreman. The issue is 
whether claimant has proved by a preponderance of the 
evidence that his work activity was a major contributing 
cause of his heart condition. We affirm. 

Claimant was age 55 at the onset of his disability. 
He was employed as a foreman for a logging operation. 
During the summer of 1978, he had experienced episodes of 
numbness in his left arm and shortness of breath at work. 
On August 7 or 8, he experienced a recurrence of these 
symptoms together with severe chest pain, profuse sweat
ing and nausea. The temperature was 100 degrees that day, 
and claimant was rushing to get his crew out of the brush 
before a 1 p.m. fire closure. He was performing strenuous 
physical labor. He finished the day and continued working 
until December 8, although he felt a loss of stamina and 
increasing discomfort after any exertion. On December 11, 
he sought medical treatment. His doctor admitted him to 
the Coquille hospital that day with a diagnosis of atrial 
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fibrillation with congestive heart failure. He was transfer
red to the progressive cardiac unit at Sacred Heart Hospital 
in Eugene, where, on December 15, he suffered a cerebral 
vascular accident. His diagnosis was arteriosclerotic heart 
disease with atrial fibrillation, angina pectoris, congestive 
heart failure and probable arteriosclerotic cardiomyopathy. 
The cerebral vascular accident was considered to be due to 
cerebral embolus, possibly from a left ventricular mural 
thrombus. 

Dr. Keene, claimant's treating cardiologist, could 
not relate claimant's illness to his work activity and be
lieved that he has "several disease processes, none of which 
would be related to his employment." Dr. Kloster, also a 
cardiologist, reviewed claimant's medical file and said 
claimant's work activity was not a material contributing 
cause to the development of the complications of previous 
myocardial infarctions, impairment of left ventricular 
functions, congestive heart failure or atrial fibrillation. Dr. 
Kloster believed that these were the result of "chronic, 
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natural progression of coronary arteroselerpsis and narrow
ing that his exertion at work simply made manifest, symp
toms which could equally and as easily been provoked by 
equivalent exertion in recreational or other personal ac
tivities." Neither doctor believes that work activities are 
often a material contributing cause of a heart patient's 
condition. 

Claimant contends that the opinions of Drs. Klos
ter and Keene should be rejected because they do not accept 
the legal standard upon which medical causation is proved 
in heart compensation cases. Claimant relies on Bales v. 
SATF, 57 Or App 621, 646 P2d 83 (1982), which rejected a 
specialist's view because he felt that heart attacks were 
never caused by on-the-job exertions, a theory seemingly 
rejected by the Oregon Supreme Court in Clayton v. Com
pensation Department, 253 Or 397, 454 P2d 286 (1969): 

«* * * w e have chosen to reject the view that exertion or 
stress can never be a causative factor in these cases." 253 
Or at 402. 

Since oral arguments in this case, the Supreme Court, on 
review of our decision in Bales v. SAW, supra, has had an 
opportunity to reconsider its language in Clayton: 

"* * * It is a strange statement, considering our role 
under the constitution. We were not required to enter upon 
factfinding in Clayton; we did not cite any other case in 
which we had made such a finding. The statement is not, 
and clearly should not have been, a rule of law. We con
cluded that the evidence in Clayton was sufficient to pre
sent a case for the jury's resolution as a matter of fact. Our 
result was correct, but the case does not stand for the 
proposition that any given witness' testimony is to be 
disregarded as a matter of law because of the school of 
medical thought to which he belongs. On the other hand, 
the testimony of a medical witness should not necessarily 
be given less weight, as a matter of law, simply because he 
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espouses the thoughts of a minority of the medical profes
sion." Bales v. SAIF, 294 Or 224, 234-35, P2d 
(1982). (Footnote omitted.) 

The Supreme Court reversed and remanded Bales to this 
court to re-examine the evidence in light of this new con
struction of Clayton. See Bales v. SAIF, 61 Or App 613, 
P2d (1983). Accordingly, we cannot reject the 
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opinions of Drs. Keene and Kloster on the ground advanced 
by claimant; we must weigh them according to their indi
vidual merit. 

Claimant next contends that Dr. Kloster's opinion 
is entitled to little weight because, unknown to Dr. Kloster, 
claimant had symptoms of profuse sweating and nausea 
while at work. Dr. Kloster agreed that having this informa
tion might have made a difference in his opinion that 
claimant did not have a myocardial infarction while ut 
work, but he did not conclude affirmatively that claimant's 
condition would have been work-related if he had in fact 
suffered a myocardial infarction while on the job. Proof of 
an attack while working could satisfy only the legal causa
tion element of claimant's burden. He must also prove 
medical causation. Coday v. Willamette Tug & Barge, 250 
Or 39, 440 P2d 224 (1968); Thurston v. Mitchell Bros., 
Contractors, 58 Or App 568, 649 P2d 605 (1982). 

Claimant relies solely on the opinion of Dr. 
Wysham to prove medical causation. On the basis of the 
history obtained from claimant and his wife in December, 
1979, the doctor believed that it would be reasonable to 
assume that claimant had a myocardial infarction while at 
work in August, 1978. He wrote: 'It would also appear that 
the work in which Mr. Queen was engaged at that time 
may have been related in a material way to the myocardial 
infarction which presumably occurred at that time." Dr. 
Wysham's opinion does not establish a causal connection 
between claimant's heart condition and his work activity. 
Claimant must prove more than just the possibility of a 
causal connection to establish compensability of a claim. 
Miller v. SAIF, 60 Or App 557, 562, 654 P2d 1139 (1982); 
Lenox v. SAIF, 54 Or App 551, 554, 635 P2d 406 (1981); 
Gormley v. SAIF, 52 Or App 1055, 1061, 630 P2d 407 
(1981). Claimant has not met his burden to prove by a 
preponderance of the expert evidence a causal relationship 
between his work activities and his heart problem. 

Affirmed. 
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Before Richardson, Presiding Judge, Joseph, Chief 
Judge, and Van Hoomissen, Judge. 

VAN HOOMISSEN, J . 
Affirmed. 
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V A N HOOMISSEN, J . 

Claimant appeals1 an order of the Workers' Com
pensation Board that reversed a referee's order finding that 
her husband's May, 1979, myocardial infarction was com
pensable but that his November, 1979, death was not.2 She 
also contends that the carrier's denials were unreasonable 
and that penalties and attorney fees should have been 
awarded. The issues are (1) whether claimant sustained her 
burden of proof on the issue of the compensability of her 
husband's infarction and (2) whether the carrier unreason
ably failed to pay or unreasonably delayed payment of 

1 Claimant, as decedent's widow, is entitled to the same award decedent would 
have received had he survived. ORS 656.218 provides: 

"(1) In case of the death of a worker entitled to compensation, whether 
eligibility therefor or the amount thereof have been determined, payments 
shall be made for the. period during which the worker, if surviving, would 
have been entitled thereto. 

"(2) If the worker's death occurs prior to a determination having been 
made under ORS 656.268, the insurer or the self-insured employer shall so 
notify the director and request the cUiim be examined and compensation for 
permanent partial disability, if any, be determined. 

"(3) If the worker has filed a request for a hearing pursuant to ORS 
656.283 and death occurs prior to the final disposition of the request, the 
persons described in subsection (5) of this section shall be entitled to pursue 
the matter to final determination of all issues presented by the request for 
hearing. -442-



"(4) If the worker dies before filing a request for hearing, the persons 
described in subsection (5) of this section shall be entitled to file a request for 
hearing and to pursue the matter to final determination as to all issues 
presented by the request for hearing. 

"(5) The payments provided in subsections (1), (2), (3) and (4) of this 
section shall be made to the persons who would have been entitled to receive 
death benefits if the injury causing the disability had been fatal. In the 
absence of persons so entitled, a burial allowance may be paid not to exceed 
the lesser of either the unpaid award or the amount payable by ORS 656.204. 

"(6) This section does not entitle any person to double payments on 
account of the death of a worker and a continuation of payments for perma
nent partial disability, or to a greater sum in the aggregate than if the injury 
had been fatal." 
2 The Board found that decedent's May, 1979, infarct was a material con

tributing cause of his death and that if the underlying infarct claim is compensa
ble, then the death benefits claim is compensable also. The Board affirmed the 
denial of death benefits "solely on the ground that the myocardial infarction 
claim is not compensable." Although the insurer has not cross-appealed, it does 
not accept the Board's dictum that the death benefits claim would be compensable 
if the heart attack claim is compensable. Because we affirm, we need not address 
that issue. 

Cite as 62 Or App 118 (1933) 121 

compensation from December, 1979, until April, 1930. On 
de novo review, we affirm. 

In May, 1979, claimant's husband, a 66-year-old 
minister, suffered a myocardial infarct while performing a 
wedding. His claim was initially accepted as compensable. 
In November, 1979, while on vacation, he suffered severe 
abdominal pain. He was hospitalized and found to be suf
fering from an enlarged abdominal aortic aneurysm. His 
doctor believed that surgery was necessary despite his May 
infarct. Following surgery he was placed in intensive care. 
He died shortly thereafter. On December, 26, 1979, the 
insurer denied responsibility for the death claim. On April, 
9, 1980, it denied the infarct claim that it earlier had 
accepted. 

The referee found "absolutely no medical evidence 
that [decedent's] work was in any way related to his aneu
rysm." He concluded, however, that decedent's infarct was 
compensably related to job stress and remanded the claim 
to the insurer for determination of the extent of permanent 
disability resulting from the infarct. 

Both insurer and claimant appealed. The Board 
found that decedent's infarct was a material contributing 
cause of his death and that the compensability of both 
claims rested on the cause of the infarct. The Board con
cluded that the expert evidence preponderated against a 
finding of medical causation. The Board did not reach the 
issue of penalties and attorney fees. Claimant appeals, 
contending that the medical evidence shows that the stress 
under which decedent worked was a material contributing 
factor in his myocardial infarct. 

Decedent had had a prior heart attack in 1964. His 
recovery was apparently satisfactory, although he was be
ing treated for hypertension at the time of his 1979 infarct. 
He was under considerable stress at the time. He was soon 
to retire and was displeased over the selection of his succes
sor. He was working hard to get several things done before 
his retirement. He was attempting to solve problems with 
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the church budget. He was described by acquaintances as 
an aggressive, nervous, ambitious and anxious person, a 
perfectionist in his demands on himself. During the week 
before the infarct, he had experienced acute substernal 
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chest pain and went to the hospital after the pain grew 
extreme. The diagnosis was preexisting coronary artery 
disease with an acute inferior myocardial infarct. 

We conclude that decedent was exposed to suffi
cient stress in his work to establish legal causation. Coday 
v. Willamette Tug & Barge, 250 Or 39, 48, 440 P2d 224 
(1968); Thurston v. Mitchell Bros., Contractors, 58 Or App 
568, 575, 649 P2d 605 (1982). However, claimant has not 
established medical causation. All four cardiologists who 
gave opinions on medical causation were familiar with 
decedent's work stress. Drs. Bruton, Rogers and Sutherland 
concluded that that stress did not contribute to his infarct. 
Dr. Kloster acknowledged that stress was a possible factor 
aggravating decedent's preexisting coronary artery disease 
and contributing to his infarct, but he was uncertain to 
what extent it was a causal factor when compared to other 
risk factors found in decedent's history. Dr. Kloster's incon
clusive statement that a possible relationship existed is 
insufficient to persuade us that decedent's work stress was 
a material contributing factor in producing the heart at
tack. See Miller v. SAIF, 60 Or App 557, 625, 654 P2d 1139 
(1982); Lenox v. SAIF, 54 Or App 551, 554, 635 P2d 406 
(1981). We conclude that claimant has failed to sustain her 
burden to prove medical causation. 

Claimant also contends that the insurer's denials 
were unreasonable and that penalties should be assessed. 
The first denial, dated December 26, 1979, was a partial 
denial addressing the compensability of decedent's death. 
The second denial, dated April, 9, 1980, addressed the 
compensability of decedent's infarct. Claimant contends 
that the insurer changed its position on the infarct claim in 
an attempt to avoid liability oh the death claim. 

At the time of the denials, the insurer had received 
Dr. Bruton's December 18,1979* opinion that raised doubts 
as to the compensability of both claims. An insurer is not 
estopped to deny liability after paying compensation if its 
denial is based on a defense other than lack of notice. 
Frasure v. Agripac, 290 Or 99, 619 P2d 274 (1980); Saxton 
v. Lamb-Weston, 49 Or App 887, 621 P2d 619 (1980), rev 
den 290 Or 727 (1981). In light of the medical evidence 
available to the insurer at the time of the denials, we 
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cannot say that its actions were unreasonable. Therefore, 
penalties are not indicated. Mayes v. Boise Cascade Corp., 
46 Or App 333, 611 P2d 681, rev den 289 Or 373 (1980); 
Norgard v. Rawlinsons, 30 Or App 999,569 P2d 49 (1977). 

Affirmed. ' 

-444-



124 March 2, 1983 No. 93 

IN THE COURT OF APPEALS OF T H E 
STATE OF OREGON 

In the Matter of the Compensation of 
Ishbel Brewer, Claimant. 

STATE ACCIDENT INSURANCE FUND 
CORPORATION, 

Petitioner, 
v. 

BREWER et al, 
Respondents. 

(80-10782 and 81-759; CA A22996) 
Judicial Review from Workers' Compensation Board. 
Argued and submitted June 9, 1982. 
Darrell E . Bewley, State Accident Insurance Fund Cor

poration, Salem, argued the cause and filed the brief for 
petitioner. 

Daniel Lorenz, Portland, argued the cause for respon
dent Ishbel Brewer. With him on the brief was Des Connall, 
Portland. 

Emil R. Berg, Portland, argued the cause for respon
dents Heritage Convalescence Center and E B I Companies. 
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Roberts, Portland. 

Before Gillette, Presiding Judge, and Warden and 
Young, Judges. 

YOUNG, J . 
Reversed; referee's order reinstated except as to the 

determination that claimant's claim against Viking is 
barred for failure to give timely notice. 

126 SAIF v. Brewer 

YOUNG, J . 

The dispositive issue in this workers' compensation 
case is whether claimant suffered an aggravation of a prior 
compensable back injury or sustained a new injury. The 
resolution of that question determines which of two insur
ers, SAIF or E B I Companies (EBI) is responsible. The 
Workers' Compensation Board reversed the referee on that 
issue and determined that it was a new injury for which 
SAIF was responsible. SAIF appeals. We review de novo, 
ORS 656.298(6), reverse the Board, and reinstate, in part, 
the referee's order. ^ 

On April 1, 1979, claimant injured her neck and 
back while working as a nurse's aid for Heritage Con-
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valescence Center (Heritage). Dr. Hickerson diagnosed the 
injury as upper and lower back strain with neck ten
derness. E B I was the responsible insurer. Claimant un
derwent brief, conservative treatment and was awarded 
temporary total disability from April 3 through May 2, 
1979. 

From May, 1979, until September 13,1980, claim
ant continued to have periodic back problems. She restrict
ed her activities but did not seek further medical treat
ment. She was able to work at various jobs during that time 
as long as she did no heavy lifting.1 In September, 1980, 
claimant began working at Viking Industries, doing rela
tively light work that included handling material that 
weighed between two and five pounds. 

On Saturday, September 13, 1980, her fourth day 
at Viking, claimant left early after a few hours because she 
thought she had the flu and felt pain in her back exactly 
like that from her injury at Heritage. She did not complain 
of this condition to Viking but, in effect, told her husband 
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that she "had done it again."2 She worked an eight-hour 
shift at Viking on Monday, September 15, but did not work 
the rest of that week. She then quit because of her back 
problems. 

That same week, she saw Dr. Hickerson again. His 
report states that claimant had back pain syndrome second
ary to muscle strain in the lumbar and cervical region, 
"probably a recurrence of the previous injury * * *." His 
prognosis was "that her pain would tend to recur, as long as 
she is involved in manual labor." In reliance on Dr. Hicker-
son's diagnosis, claimant filed an aggravation claim with 
E B I . After attempting a new job that involved vacuuming, 
claimant had regular medical treatment for her back for 
two months from Dr. Motz. Dr. Motz' report and records 

1 At the hearing claimant described her back symptoms between May 1,1979, 
and September, 1980. 

"I had problems on lifting. I did have continual problem, but it's yes and 
no. I did but I didn't. * * * If 1 went and lifted something that 1 shouldn't or 
grocery shopping or something like that, a lot of times my back ached more 
than what it would have before that happened. But 1 even had jobs where 1 
was fine. * * * I kind of did what [Dr. Hickerson] said and I slept on the floor 
and it worked." 

2 Claimant described the incident at Viking and the onset of pain: 
"On the fourth day, I think which was Saturday, I went in, and because it 

was overtime day I was put on a different job which didn't involve any lifting 
at all. 1 was just putting steel rods into a machine and pushing it. And I had 
asked earlier anyway — earlier than that day because I didn't feel good, to go 
home. And as I was working on that about 9:00,1 made this kind of a motion 
with my hand (indicating), and I said oh my God. And it was sharp sudden 
pain right in my back. It was in the top and lower part, and it felt exactly like 
the injury when I had injured my back at Heritage Convalescent Home. And 
because of that, I did not go into the office and say, oh, I hurt my back because 
it was so similar to me in my mind of the same thing, and I didn't feel good so I 
just went home." 
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indicate that she had no knowledge of claimant's prior 
condition and related claimant's pain to the Heritage in
jury only because claimant so related the pain. Dr. Motz 
diagnosed claimant's condition as chronic right sacroiliac 
and thoracic strain. E B I then denied the aggravation claim 
on the ground that what had happened at Viking was a new 
injury. 

Viking then prepared an 801 form, which claimant 
did not sign, and filed it with SAIF on December 4, 1980. 
SAIF denied the claim on December 30, on the ground that 
it was an aggravation and not a new injury. A consolidated 
hearing was held on both denials, together with issues 
pertinent to the claim for the original injury at Heritage. 

This is a successive-injury case and is governed by 
the "last injury" rule3 adopted in Smith v. Ed's Pancake 
House, 27 Or App 361, 364-65, 556 P2d 158 (1976): 
128 SAIF v. Brewer 

"In Outright v. Amer. Ship Dismantles 6 Or App 62, 
486 P2d 591 (1971), we tacitly accepted the Masachusetts-
Michigan rule in cases involving successive injuries and 
successive insurance carriers. As stated in 4 Larson, Work
men's Compensation Law 17-71-17-78, § 95.12 (1976): 

«# * * * * 

" 'If the second injury takes the form merely of a 
recurrence of the first, and if the second incident does 
not contribute even slightly to the causation of the dis
abling condition, the insurer on the risk at the time of 
the original injury remains liable for t/ie second. In this 
class would fall most of the cases discussed in the 
section on range of consequences in which a second 
injury occurred as the direct result of the first, as when 
claimant falls because of crutches which his first injury 
requires him to use. Tliisgroup also includes the kind of 
case in which a man has suffered a back strain, fol
lowed by a period of work with continuing symptoms 
indicating that the original condition persists, and cul
minating in a second period of disability precipitated by. 
some lift or exertion. 

" 'On the other hand, if the second incident contri
butes independently to the injury, the second insurer is 
solely liable, even if the injury would have been much 
less severe in the absence of the prior condition, and 
even if the prior injury contributed the major part to 
the final condition. This is consistent with the general 
principle of the compensability of the aggravation of a 
pre-existing condition.'" (Emphasis supplied.) 

We disagree with the Board's conclusion that 
claimant's "injury" at Viking contributed independently to 
her final condition. The Board apparently relied on Dr. 
Motz's diagnosis of chronic sacroiliac and thoracic strain 
and on claimant's testimony that her symptoms have per
sisted to establish a worsened condition. Yet nothing in Dr. 

3 See Boise Cascade Corp. u. Starbuck, 61 Or App 631, P2d (1983) 
(distinguishing Bmcke v. Baza'r, Inc. 293 Or 239, 646 P2d 1330 (1982)). 
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Motz's report indicates that she found claimant's condition 
was worse or her disability greater than before. Dr. Hicker-
son determined that claimant's condition was a recurrence 
and would tend to recur. Nothing in his report indicates 
that the severity of the condition had worsened or would 
worsen on recurrence. Claimant testified that Dr. Hicker-
son had told her in April, 1979, that she had to restrict her 
activity to avoid lifting. That and claimant's testimony of 
intervening periodic back symptoms indicates that she had 
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chronic back problems from the time of the injury at 
Heritage. 

There is no persuasive evidence that claimant's 
work at Viking contributed to the causation of the chronic 
back condition; rather the evidence shows only that the 
Viking work aggravated the continuing back problem and 
culminated in a second period of disability. Calder v. 
Hughes & Ladd, 23 Or App 66, 541 P2d 152 (1975). E B I is 
responsible for the aggravation claim. 

Because of our disposition of the successive-injury 
issue, we need not reach the issue of whether the new-
injury claim against Viking and SAIF was timely. The 
referee had decided that the claim was time-barred, and the 
Board reversed. We reinstate the referee's order except for 
the determination that the claim against Viking was 
barred for failure to give timely notice. 

Reversed; referee's order reinstated except as to 
the determination that claimant's claim against Viking is 
barred for failure to give timely notice. 
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YOUNG, J . 
Reversed. 
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YOUNG, J . 
The State Accident Insurance Fund (SAIF) appeals 

from an order of the circuit court awarding claimant attor
ney fees to be paid by SAIF. The dispositive issue is 
whether the circuit court has the authority to award a 
claimant reasonable attorney fees pursuant to ORS 
656.388(2) for legal services performed in this court and the 
Supreme Court. The award of attorney fees was without 
statutory authority, and we reverse. 

We first address claimant's contentions that this 
court lacks jurisdiction. Claimant's copy of the notice of 
appeal filed by SAIF apparently does not reflect proof of 
service of the notice of appeal "on the clerk of the trial 
court." ORS 19.023(2)(b). The proof of service filed in this 
court shows proper service. 

Claimant also contends that the proceeding in cir
cuit court to settle claims for attorney fees is a summary 
proceeding, ORS 656.388(2), and is not appealable. We 
disagree. Nothing in ORS 656.388(2) prohibits an appeal to 
this court. Instead, ORS 19.010(4) provides:' 
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"An appeal may be taken from the circuit court in any 
special statutory proceeding under the same conditions, in 
the same manner and with like effect as from a judgment, 
decree or order entered in an action or suit, unless such 
appeal is expressly prohibited by the law authorizing such 
special statutory proceeding." 

We said in SAIF v. Peoples, 59 Or App 593, 595, 651 P2d 
1359 (1982): 

"* * * This court has jurisdiction on appeal, because the 
order is final, affects a substantial right and was entered 
in a special statutory proceeding with respect to which the 
authorizing law does not expressly prohibit an appeal." 

It is necessary to explain this claim's "checkered 
career." SAIF denied claimant's claim for psychological 
injuries. The referee and the Workers' Compensation 
Board found the claim compensable. SAIF appealed. We 
affirmed the Board, Barest v. State Accident Insurance 
Fund, 44 Or App 689, 606 P2d 1172 (1980), and awarded 
claimant an attorney fee of $2,000. ORS 656.382(2). SAIF 
then petitioned for review, and the Supreme Court re
manded to this court. Paresi v. SAIF, 290 Or 365. 624 P2d 
142 SAIF v. Paresi 

572 (1981); see also James v. SAIF, 290 Or 343,624 P2d 565 
(1981) (companion case). This court then remanded to the 
Board. Paresi v. State Accident Insurance Fund, 51 Or App 
201, 624 P2d 644 (1981).1 The Board then reaffirmed its 
prior decision and found the claim compensable. 

After the decision in Paresi v. SAIF, supra, 290 Or 
365, claimant petitioned the Supreme Court for an award 
of attorney fees. That was denied on the basis of a per 
curiam opinion in James v. SAIF, 290 Or 849, 626 P2d 881 
(1981). After the Board, on remand, affirmed its earlier 
decision, claimant petitioned the Board for an award of 
attorney fees for services before this court and the Supreme 
Court. The Board denied the petition.2 Considering that she 
had a dispute with the Board over entitlement to attorney 
fees on appeal, claimant then petitioned the circuit court 
for attorney fees pursuant to ORS 656.388(2). The circuit 
court reinstated the $2,000 attorney fee previously allowed 
by this court and awarded an additional fee of $1,500 for 
services before the Supreme Court.3 This appeal followed. 

Attorney fees in workers' compensation cases are 
permitted only when authorized by statute. Brown v. FBI 
Companies, 289 Or 905, 618 P2d 959 (1980); SAIF v. Peo
ples, supra, 59 Or App at 596. Claimant's entitlement to 
attorney fees arises from ORS 656.382(2).4 The circuit 
court's power to award attorney fees is no broader than the 
authority provided by statute. ORS 656.388 provides in 
pertinent part: 

1 The award by this court of the $2,000 attorney fee to claimant was extin
guished when the Supreme Court entered its mandate remanding to this court. 
The mandates of both courts awarded SAIF its costs and disbursements in 
connection with the appeal. 

2 Claimant also petitioned the Supreme Court for reconsideration of its denial 
of attorney fees. That petition was denied. 

3 The circuit court also awarded claimant an attorney fee in the sum of $2,000 
for services before the referee and $500 for each of two appearances before the 
Board. SAIF does not dispute that award. 
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"(1) No claim for legal services or for any other serv
ices rendered before a referee or the board, as the case may 
be, in respect to any claim or award for compensation * * * 
shall be valid unless approved by the referee or board, or if 
proceedings on appeal from the order oftlie board in respect 
to such claim or award are had before any court, unless 
approved by such court. (Emphasis supplied.) 

"(2) If an attorney and the referee or board cannot 
agree upon the amount of the fee, each forthwith shall 
submit a written statement of the services rendered to the 
presiding judge of the circuit court in the county in which 
the claimant resides. The judge shall, in a summary man
ner, without the payment of filing, trial or court fees, 
determine the amount of such fee. This controversy shall 
be given precedence over other proceedings." 

The circuit court determines the amount of the attorney 
fees when the "attorney, referee or board cannot agree 
upon the amount of the fee." ORS 656.388(2). The circuit 
court's authority is derivative of the power of the Board. If 
the Board could award an attorney fee, then so too may the 
circuit court in a summary proceeding under ORS 
656.388(2). The question becomes whether the Board has 
the authority to award attorney fees for legal services in 
the appellate courts. We hold that the Board does not.5 

ORS 656.388(1) requires that claims for legal serv
ices in proceedings on appeal be "approved by such [appel
late] court. The circuit court was not such an appellate 
court. Under ORS 656.388(2) the circuit court's authority to 
determine fee disputes is limited to those situations when 
the attorney and the referee or the Board cannot agree 
upon the amount of the fee before the referee or the Board. 
This conclusion is reinforced by the language of ORS 
656.386(1) concerning attorney fees on rejected claims, 
which provides in part that: 

<«* * * i n such rejected cases where the claimant prevails 
finally in a hearing before the referee or in a review by the 
board itself, then the referee or board shall allow a reason
able fee; however, in the event a dispute arises as to the 

144 SAIF v. Paresi 

amount allowed by the referee or board, that amount may 
be settled as provided for in ORS656.338(2). * * *" (Empha
sis supplied.) 

Reversed.6 

* ORS 656.382(2) provides: 

"If a request for hearing, request for review or court appeal is initiated by 
an employer or insurer, and the referee, board or court finds that the 
compensation awarded to a claimant should not be disallowed or reduced, the 
employer or insurer shall be required to pay to the claimant or the attorney of 
the claimant a reasonable attorney's fee in an amount set by the referee, 
board or the court for legal representation by an attorney for the claimant at 
the hearing, review or appeal." 

*Bmcke v. Baza'r, Inc., 294 Or 483, P2d (1983) holds that ORS 
656.382(2) does not grant to the Supreme Court the authority to award fees for 
legal services in the Supreme Court to a claimant who sucessfully defends an 
award of compensation by the Court of Appeals. 

6 We recognize this to be an inequitable result, because it does not appear to 
comport with the objectives of the Workers' Compensation Act. See ORS 
656.012(2). It is a legislative function to remedy the inequity. 
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STATE OF OREGON 
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v. 
STATE ACCIDENT INSURANCE FUND 

CORPORATION, 
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Judicial Review from Workers' Compensation Board. 
Argued and submitted November 15, 1982. 
David C. Force, Eugene, argued the cause for petitioner. 

On the brief were Peter W. McSwain and Malagon & 
Velure, Eugene. 

Darrell E . Bewley, Appellate Counsel, State Accident 
Insurance Fund Corporation, Salem, argued the cause and 
filed the brief for respondent. 

Before Gillette, Presiding Judge, and Warden and 
Young, Judges. 

WARDEN, J . 
Reversed and remanded for an order requiring SAIF to 

provide medical services, and to pay claimant a penalty 
based on the cost of medical services to date, together with 
reasonable attorney fees for prevailing on the medical 
services issue. 

184 Evans v. SAIF 

W A R D E N , J . 
In this workers' compensation case, claimant 

sought additional medical services pursuant to ORS 
656.245. Claimant appeals the Workers' Compensation 
Board's reversal of the referee's opinion that disapproved 
SAIF's de facto denial of the requested medical services and 
awarded claimant penalties and attorney fees. We reverse. 

Claimant was a 28-year old furniture salesperson 
when he sustained a compensable injury to his legs on May 
1, 1975. Surgeries were performed in 1976 and 1977. The 
case was closed September 5, 1978, and claimant was 
awarded compensation for permanent disability for 20 per
cent loss of each leg. 

Claimant received further treatment by orthopedic 
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surgeons for recurring pain in his knees in May and Octo
ber, 1979.1 On December 19,1980, claimant, through coun
sel, requested a hearing, alleging that his condition had 
become aggravated, and indicated that a medical report 
would follow. On January 20, 1981, SAIF received a report 
from Dr. J . H. Friesen, a California physician, stating: 

"Mr. Evans was in our office December 29, 1980 com
plaining of problems with his knee. He states the knee 
'pops, crackles, and goes out.' Apparently patient had 
surgery on his knee in Oregon three years ago as the 
results of an industrial injury. 

"We would like for Mr. Evans to be checked by an 
Orthopedist in Fresno, California and are requesting au
thorization from you for same." 

SAIF did not respond to Dr. Friesen until a letter dated 
February 21, which stated in pertinent part: 

"I want to advise you that Mr. Evans' claim has been 
closed since June of 1978, and his attorney has recently 
requested a hearing on an aggravation. Under these cir
cumstances, it is Mr. Evans and his attorney's responsibil
ity to furnish me with a medical report showing current 
problems are related to the industrial injury of May 2, 
1975. 

"Therefore, at this time I cannot authorize any treat
ment or consultations for Mr. Evans." 

Cite as 62 Or App 182 (19S3) • 135 

Claimant filed a supplemental request for a hear
ing on May 5, 1981, raising the issues of unreasonable 
failure either to authorize or provide medical treatment 
and of penalties and attorney fees. SAIF responded by 
letter dated June 10, 1981: 

"Pursuant to your Supplemental Request for Hearing, I 
cannot and will hot authorize treatment on the basis of a 
letter such as Dr. Friesen submitted. However, Mr. Evans 
does have the right to seek treatment and have the reports 
and bills submitted to us for consideration of relationship. 

"Furthermore, I interpret ORS 656.273 as reading that 
a medical report showing the need for further treatment 
and/or increased compensation is necessary before we 
actually have a claim for aggravation. Your request for 
Hearing dated December 18, 1980 indicates you will sup
ply the necessary medical documentation and I am waiting 
for you to do so." 

The referee found that Dr. Friesen's letter con
stituted a valid claim for medical services. He further 
found SAIF's de facto denial to be unreasonable and 
ordered that claimant be paid compensation 

"equal to 25 percent of the cost of medical services and 
of any temporary disability compensation which may ulti
mately be held to have been due and payable when the 
aggravation claim has been either accepted or litigated on 
its merits." 

l The record does not disclose whether claimant made a claim for these 
medical services. 
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The Board reversed, finding that claimant had not made a 
valid claim for medical services. Claimant concedes that 
the only issue on appeal is entitlement to medical services 
under ORS 656.245. 

It is apparent that some confusion resulted from 
the fact that claimant requested a hearing on aggravation 
and subsequently requested additional medical services. 
The confusion may have resulted from an apparent ambi
guity in the statutory scheme. ORS 656.245 provides that 
injured workers shall receive "medical services for condi
tions resulting from the injury for such period as the 
nature of the injury or the process of the recovery re
quires." The aggravation statute, ORS 656.273, also refers 
to medical care: "An injured worker is entitled to additional 
compensation, including medical services, for worsened 
conditions resulting from the original injury." 

186 Evans v. SAIF 

Although some doubt exists as to the interrelation
ship of these provisions, it is clear that the right to addi
tional medical services is independent of the right to com
pensation for medical services for an aggravation. Amlin v. 
Edward Hines Lumber Co., 35 Or App 691, 582 P2d 54 
(1978); Wait v. Montgomery Ward, Inc., 10 Or App 333,499 
P2d 1340 (1972). Consequently, the fact that a claimant 
has not suffered an aggravation of his previous injury does 
not affect his entitlement to further medical services as 
provided in ORS 656.245. Browser v. Evans Products Com
pany, 270 Or 841, 530 P2d 44 (1974); Wetzel v. Goodwin 
Brothers, 50 Or App 101, 622 P2d 750 (1981). Claimant's 
concession on appeal that he did not present a valid aggra
vation claim does not prejudice his asserted claim for 
additional medical treatment. 

The question remains whether a valid claim was 
made under ORS 656.245. We find that Dr. Friesen's report 
constituted such a claim. The request was addressed to the 
Oregon Workers' Compensation Department and was re
ceived less than 15 months after the last report on claim
ant's condition; it enumerated claimant's present problems 
regarding the previously injured area, referred to the in
dustrial injury and explicitly requested authorization for 
further medical services. See Wetzel v. Goodwin Brothers, 
supra. 

SAIF admits that diagnostic medical services are 
compensable under ORS 656.245 but maintains that claim
ant has to prove that the procedure is reasonably necessary 
and causally related to his industrial injury. Brooks v. D. & 
R. Timber, 55 Or App 688, 639 P2d 700 (1982). He has met 
that burden. We agree with the referee that "Dr. Friesen's 
report constituted a prima facie valid claim for medical 
services." That prima facie showing was not rebutted by 
SAIF. 
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In finding that Dr. Friesen's report was a prima 
facie valid claim for medical services, we do not mean that 
SAIF had no option but to authorize treatment. If SAIF had 
reasonable cause to doubt the report, it could have desig
nated a doctor of its choice to evaluate the need of further 
treatment and the causal relationship to the industrial 
injury, or it could have issued a denial of the claim and 

Cite as 62 Or App 182 (1933) 187 

informed claimant of his right to a hearing. Such an in
terpretation of the duty imposed by ORS 656.245 promotes 
the policy underlying the Workers' Compensation law "to 
provide * * * prompt and complete medical treatment for 
injured workers." ORS 656.012(2)(a). 

The remaining issue is the reasonableness of 
SAIF's de facto denial. We agree with the referee that 
SAIF's conduct was unreasonable. By advising claimant 
that he should go to an orthopedist and take his chances on 
payment of the expense, SAIF effectively denied claimant 
medical services. It viewed the claim only as one for aggra
vation; it should have recognized that Dr. Friesen's letter 
was sufficient as a request for further medical treatment. 
Payment of medical expenses under ORS 656.245 does not 
amount to acceptance of a previously filed aggravation 
claim, nor does it estop the insurer to contest the causal 
connection between the previously determined compensa
ble injury and the claimant's present symptoms. Jacobson 
v. SAIF, 36 Or App 789,585 P2d 1146 (1978). SAIF's failure 
either to authorize the evaluation or to select another 
doctor was unreasonable. Claimant is entitled to a penalty 
based on the cost of the medical services provided. ORS 
656.262(9). Claimant shall also be awarded a reasonable 
attorney fee for prevailing on the issue of medical services, 
but the award shall not include attorney fees on the claim 
for aggravation, because he did not prevail on that claim, 
ORS 656.386(1). 

Reversed and remanded for an order requiring 
SAIF to provide medical services and to pay claimant a 
penalty based on the cost of medical services to date, 
together with reasonable attorney fees for prevailing on 
the medical service issue. 
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Argued and submitted February 18, 
Gerald C. Doblie, Portland, argued the cause for peti

tioner. With him on the brief was Doblie Francesconi & 
Welch, PC, Portland. 

Darrell E . Bewley, Appellate Counsel, State Accident 
Insurance Fund Corporation, Salem, argued the cause and 
filed the brief for respondent. 

Before Richardson, Presiding Judge, and Van Hoomis-
sen and Newman, Judges. 

RICHARDSON, P. J . 
Reversed and remanded with instructions to reinstate 

acceptance of October, 1977, claim and for further proceed
ings consistent with this opinion on issues of aggravation, 
compensation for 1980 condition and treatment and penal
ties. 

Cite as 62 Or App 323 (1983) 325 

R I C H A R D S O N , P. J . 
Claimant appeals from an order of the Workers' 

Compensation Board. The principal issue is whether the 
Board was correct in concluding that it was permissible for 
SAIF, the insurer for claimant's former employer, to recon
sider and deny his previously accepted claim for a nondis-
abling occupational disease.1 We reverse. 

In 1977, claimant was employed as a tool and die 
maker for Omark Industries. His job required some heavy 
lifting and regular overhead work with his arms. He expe
rienced increasingly disturbing pain in his right shoulder 
and, in October, 1977, he filed a claim for a bursitis-type 
condition SAIF accepted the claim the following month 
and paid for claimant's medical treatment from that time 
to 1980. Claimant's symptoms worsened. In February, 

1 Claimant quit his job approximately one year after the claim was accepted, 
for reasons not directly related to the condition giving rise to the claim. 
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1980, his physician notified SAIF that claimant was "in 
need of further treatment" and requested that the claim be 
reopened. SAIF's initial response was that, "unless there is 
time loss and/or impairment involved, it is not necessary 
that we reopen the claim to pay for the necessary treat
ment." In April, 1980, claimant underwent surgery to re
pair a tear in the right rotator cuff Claimant asserts and 
SAIF denies that the surgery was authorized by S A I F . 2 In 
May, SAIF notified claimant that it had denied reopening 
of his claim "because there is insufficient medical evidence 
to relate [the] current treatment as arising out of and/or 
significantly caused by the medical problems for which the 
October 1977 claim was filed." On November 26, 1980, 
after reviewing the claim and receiving reports from physi
cians, SAIF notified claimant: 

"* * * State Accident Insurance Fund is now of the 
opinion that you never sustained either compensable in
jury by accident or compensable occupational disease in 
your right shoulder arising out of and in the course of your 
employment at Omark Industries, Inc. and your claim to 
have done so is therefore denied, as is your request to have 
the claim reopened fpr further medical care and treatment, 

326 Bauman v. SAIF 

the payment of medical and hospital bills, temporary 
and/or permanent disability attributable to your shoulder 
condition by whatever name it shall be given. 

"The reason for the denial, is among other things 
SAIF's, and your employer's opinion, that on October 10, 
1977 and thereafter while working at Omark Industries, 
Inc. you incurred no more than a symptom of a pre-existing 
and personal degenerative disease condition in your shoul
der and that your work at Omark Industries, Inc. neither 
caused nor materially contributed to the normal prog
ression of the disease process and/or your need for medical 
care and treatment on and following October 10, 1977." 

The Board relied on Frasure u. Agripac, 290 Or 99, 
619 P2d 274 (1980), and Saxton v. Lamb-Weston, 49 Or App 
887, 621 P2d 619 (1980), and concluded that SAIF had 
authority to deny the previously accepted claim. It is cor
rect that those cases hold, under their facts, that an insur
er's or employer's acceptance of a claim is not always 
inconsistent with its subsequent denial of compensability 
or responsibility for the claim. However, in our view, the 
holdings in those cases do not extend to these facts. 

In Frasure, the claimant sustained a compensable 
back injury in 1972, which resulted in an award of perma
nent partial disability. In 1975, while working for a differ
ent employer, he suffered further symptoms. The first 
employer and its insurer accepted the claimant's aggrava
tion claim but awarded time loss only. Claimant requested 
a hearing. Between the time of the award and the hearing 

2 The parties dispute whether SAIF's letter and other communications from 
SAIF to the physician constituted an authorization for the surgery. In light of our 
disposition, we do not reach that issue. 
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there was a sharp change in the opinion of claimant's 
doctors as to whether his symptoms were due to an aggra
vation or a new injury. The Supreme Court reversed this 
court's holding that the first employer and insurer were 
estopped by their earlier acceptance of the claim from 
denying responsibility at the hearing initiated by the 
claimant. See 41 Or App 7, 596 P2d 1015, adhered to 41 Or 
App 649, 598 P2d 1248 (1979). The Supreme Court 
reasoned: 

"One of the manifest purposes of Oregon's Workers' 
Compensation law is to achieve prompt payment of claims 
to injured workers. * * * ORS 656.262(7) [now ORS 
656.262(8)] provides: 

Cite as 62 Or App 323 (1983) 327 

"'[8] Merely paying or providing compensation shall 
not be considered acceptance of a claim or an admission of 
liability, nor shall mere acceptance of such compensation 
be considered a waiver of the right to question the amount 
thereof.'131 

* * H * * 

"We believe that the statutory policy requiring prompt 
payment of benefits is inconsistent with the holding of the 
Court of Appeals. As Judge Buttler succinctly stated in 
Jacobson v. SAIF, 36 Or App 789, 793, 585 P2d 1146 
(1978): 

"'*** It is better to encourage prompt payment than it 
is to discourage it by holding that the insurer who makes 
payment of medical expenses under ORS 656.245 is estop
ped to contest coverage with respect to an aggravation 
claim under ORS 656.273. We hold that the payment of 
medical expenses under ORS 656.245 following the filing 
of a claim for aggravation does not amount to an accept
ance of the aggravation claimed by the employer or the 
insurer, and does not estop the employer or insurer from 
contesting the causal connection between the previously 
determined compensable injury and the claimant's present 
symptoms.' 

'The policy underlying the statutes recognizes that 
prompt processing of claims by employers and carriers is a 
goal of the Workers' Compensation Law, to the benefit of 
injured wage earners. At the same time, the statutes 
assure employers and carriers that they will not be preju
diced by prompt payment of claims when they receive new 
information which reveals their nonliability for a claim." 
290 Or at 105-07. 

In Saxton v. Lamb- Weston, supra, we affirmed the 
Board's ruling that the claimant's condition was medically 
stationary and that it was noncompensable because it was 
not occupationally caused. We followed Frasure and reject
ed the claimant's argument that her employer's acceptance 
of the claim and payment of temporary benefits estopped 
the employer from denying compensability at the hearing. 
In Jacobson v. SAIF, 36 Or App 789, 585 P2d 1146, rev den 

3 The court's characterization of the statute as providing that acceptance of a 
claim does not prevent subsequent denial of the right to compensation is an 
extrapolation from the statutory language that paying compensation is not to be 
considered an acceptance or admission. 
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328 Bauman v. SAIF 

284 Or 521 (1978), which the Supreme Court quoted with 
approval in Frasure, we held that the insurer's payment of 
medical expenses pursuant to ORS 656.245 did not estop 
the insurer from contesting coverage of an aggravation 
claim, because the payment of expenses "following the 
filing of a claim for aggravation does not amount to an 
acceptance of the [claim]." 36 Or App at 793. 

The major difference between this case, on the one 
hand, and Frasure, Saxton and Jacobson, on the other, is 
that the claim here resulted in an arrangement of compen
sation which was not challenged by a request for hearing or 
otherwise. Accordingly, before SAIF purported to deny the 
claim, responsibility for claimant's condition was as conclu
sively established as it would have been if the insurer had 
initially denied the claim and claimant had ultimately 
prevailed before the Supreme Court. Conversely, in Saxton, 
the claimant was receiving temporary benefits, and closure 
was the principal issue in the review process where com
pensability was contested; in Jacobson, the aggravation 
claim was never accepted; and in Frasure, the claimant's 
request for hearing after the insurer's award left his aggra
vation claim in an unresolved posture at the time the 
insurer changed its position on the issue of responsibility. 

We did not hold in Saxton or Jacobson, and we do 
not understand the Supreme Court to have held in Frasure, 
that there can neverhe finality to an employer's or insurer's 
acceptance of a claim. The principle of those cases is that an 
employer's or insurer's initial acceptance of a claim does 
not automatically foreclose it from contesting coverage 
before there is an award or arrangement of compensation 
or while agency or judicial review of the award or arrange
ment remains available or is taking place. 

Beyond that point, the policy reasons expressed in 
Frasure have no logical application. The goal of prompt 
processing and payment of claims needs no further encour
agement after a claim has been processed and an arrange
ment of compensation has been made. Similarly, beyond 
that point, there is no further need to protect the right of 
employers and insurers to comply with the statutory time 
requirements for payment and processing and, at the same 
time, preserve their ability to deny claims after making 
Cite as 62 Or App 323 (1983) 329 

further inquiry; they are simply not entitled to a third bite 
at the apple. Equally fundamentally, to read Frasure and 
our decisions as permitting SAIF's denial of this claim at 
this stage would introduce an element of tentativeness into 
the process that the relevant statutes do not seem to con
template and which is alien to virtually all administrative 
and adjudicative processes.4 

For the foregoing reasons, we agree with claimant 
that it was not permissible for SAIF to reconsider and deny 
the previously accepted claim and that the Board's contrary 
ruling was error. 
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Claimant's remaining arguments require brief dis
cussion. He contends that the Board erred by affirming the 
referee's finding that claimant failed to establish the com
pensability of his 1977 claim at the hearing following the 
November, 1980, denial of the claim. Because SAIF had no 
authority to deny the claim at that time, the Board erred by 
reaching the question of whether compensability was 
proved. 

Claimant next argues that the Board erred in af
firming the referee's conclusion that the 1980 symptoms 
were not compensable as an agravation of the 1977 condi
tion. The basis for the referee's and Board's conclusion was 
that the aggravation issue was moot, because SAIF was not 
responsible for the original claim. Because we hold that 
SAIF is responsible for the 1977 claim, we remand the 
aggravation issue to the Board for reconsideration. 

Claimant's remaining arguments relate to the 
Board's rulings regarding compensation and penalties for 
the 1980 treatment and condition. As earlier noted, seen 2, 
supra, claimant contends that SAIF communicated to his 
physician that the April, 1980, surgery was authorized. The 
Board concluded that SAIF was responsible for paying 
claimant's medical expenses incurred before the May, 1980, 
denial of reopening. The Board explained: 

330 Bauman v. SAIF 

"* * * Under these (unique, we hope) circumstances in 
which medical services were rendered in reasonable re
liance on apparent authorization from SAIF while the 
underlying claim was in accepted status, we think it only 
equitable that SAIF pay for those medical services." 

However, the Board reversed the referee's award of a 
penalty pursuant to ORS 656.262(9). 

Claimant argues that the penalty should have been 
assessed and that SAIF's 

"* * * authorization to perform surgery constituted a 
voluntary acceptance and reopening of the claim requiring 
[SAIF] to accept the natural consequences of the surgery 
including medical expenses, temporary total disability 
benefits and permanent partial disability benefits." 

Those arguments seem to us to turn at least in part on 
whether the 1980 condition is compensable as an aggrava
tion. Consequently, those arguments should also be consid
ered by the Board on remand. 

Reversed and remanded with instructions to rein
state acceptance of October, 1977, claim and for further 
proceedings consistent with this opinion on issues of aggra
vation, compensation for 1980 condition and treatment and 
penalties. 

4 It is noteworthy, in this connection, that the Workers' Compensation Law 
does contain certain express provisions relating to modification or reexanvnation 
of awards: e.g., ORS G56.278 and ORS 656.325; see Bcntley v. SAIF, 38 Or App 
473, 590 P2d 746 (1979). However, nothing in the statutes authorizes ongoing 
unilateral adjustments to compensation or reconsideration of liability on the 
employer's or insurer's own motion. 
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VAN HOOMISSEN, J . 
Affirmed in part; reversed in part; remanded for deter

mination of attorney fees not inconsistent with this deci
sion. 

Cite as 62 Or App 355 (1983) : 357 

V A N HOOMISSEN, J . 

Employer appeals from an order of the Workers' 
Compensation Board affirming a referee's finding that 
claimant's back and psychiatric condition are compensable. 
Claimant cross-appeals, contending that the Board erred in 
reversing the referee's award of penalties and in failing to 
award attorney fees for her successful defense of an em
ployer-initiated appeal before the Board. 

After hurting her back pulling veneer at work, 
claimant was diagnosed as having lumbosacral strain and 
fibrositis. She later developed functional overlay and 
depression that she contends are directly related to her 
physical difficulties and to harassment by her employer 
when she attempted to return to work. Employer accepted 
responsibility for the strain but denied responsibility for 
the fibrositis and psychiatric condition. 
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The compensability issue presents only questions 
of fact. On de novo review, we agree with the Board that the 
medical evidence preponderates in favor of a finding of 
compensability for claimant's fibrositis and psychiatric 
condition. No useful purpose will be served by a lengthy 
recitation of the medical evidence. See Bowman v. Oregon 
Transfer Company, 33 Or App 241, 576 P2d 27 (1978). 

Claimant asserts that penalties are justified be
cause of the insurer's (1) failure to reopen the claim and 
pay time loss benefits; (2) delay in denying the fibrositis 
and psychiatric condition; and (3) closure of the claim. The 
actions by the insurer were erroneous; however, that fact 
alone is hot sufficient to >mandate penalties. ORS 
656.262(9) provides for penalties only in the event of un
reasonable delay or refusal to pay compensation or un
reasonable delay in acceptance or denial of a claim. We 
agree with the Board that under the circumstances SAIF's 
disposition of the claim was not unreasonable. 

At the time it decided to close the claim, SAIF had 
medical evidence that claimant's condition was stationary 
and that closure was appropriate. Claimant relies on Dr. 
Holland's report as evidence of her need for further psychi
atric treatment. However, his report indicated that the 

358 Mt. Mazama Plywood Co. v. Beattie 

necessity for treatment was predominantly caused by non-
work-related stresses. Claimant would not be entitled to 
compensation for her psychiatric condition based solely on 
that report. SAIF v. Gygi, 55 Or App 570, 639 P2d 655, rev 
den 292 Or 825 (1982). Although Dr. Holland later mod
ified his opinion, SAIF's decision must be judged in the 
light of evidence available to it at the time it acted. 

We do not find either that SAIF's denial of claim
ant's fibrositis and psychiatric condition was so unreason
ably delayed as to justify a penalty. Although Dr. Benge 
diagnosed fibrositis a year earlier, his opinion on a causal 
relationship to claimant's work injury was vague, and, at 
the time, claimant was being treated for her compensable 
strain and was receiving time loss benefits. Dr. Benge 
indicated that he felt she was stable enough to work during 
the summer of 1980. His opinion that her physical condi
tion had deteriorated first surfaced in October, 1980. SAIF 
denied the fibrositis claim on October 16,1980, Dr. Rogers' 
report, received by SAIF on November 20,1980, indicated a 
need for psychiatric treatment, although it did not show 
time loss. Before accepting Dr. Rogers' request for authori
zation, SAIF asked Dr. Holland for a second opinion. SAIF 
promptly denied the psychiatric claim on receipt of his 
December 18, 1980, opinion. 

Both denials constituted a revocation of accep
tances made months earlier which an insurer may do under 
certain circumstances. Frasure v. Agripac, 290 Or 99, 619 
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P2d 274 (1980); Bauman v. SAIF, 62 Or App 323, P2d 
(1983); Ginter v. Woodbum United Methodist Church, 

62 Or App 118, P2d (1983); Saxton v. Lamb-
Weston, 49 Or App 887, 621 P2d 619 (1980), rev den 290 Or 
727 (1981). Claimant's claims, involving conflicting medi
cal opinions on her lumbosacral strain and fibrositis and 
the cause of her psychiatric condition, presented com
plicated issues. We agree with the Board that SAIF's ac
tions were not so unreasonable as to warrant the imposition 
of a penalty. 

SAIF had information that claimant's back was 
stable during the summer of 1980. It denied her fibrositis 
condition in October, 1980, and believed, on the basis of Dr. 
Holland's report, that her psychiatric condition was caused 

Cite as 62 Or App 355 (1933) 359 

by nonwork-related sources. SAIF's refusal to reopen the 
claim in December, 1980, for what it believed to be noncom-
pensable back and psychiatric treatment, was not un
reasonable. 

On the cross-petition, SAIF concedes that claimant 
should have been awarded attorney fees for successfully 
defending the referee's award of compensation at the Board 
level, even though she lost on the issue of penalties. See 
Bahler v. Mail-Well Envelope Co., 60 Or App 90, 652 P2d 
875 (1982); Mobley v. SAIF, 58 Or App 394, 648 P2d 1357 
(1982). We therefore reverse and remand to the Board for 
determination of reasonable attorney fees. 

Affirmed in part; reversed in part; remanded for 
determination of attorney fees not inconsistent with this 
decision. 
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MARCH 30, 1983 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 

IN THE MATTER OF THE COMPENSATION OF 
DILLARD JOHN GRAVES, CLAIMANT 

DILLARD JOHN GRAVES, Pet i t ioner 

v. 

STATE ACCIDENT INSURANCE FUND CORPORATION, Respondent 

(WCB 81-09411; CA A24821) 

J u d i c i a l Review from Workers' Compensation Board. 
Argued and submitted November 15, 1982. 
David C. Force, Eugene, argued the cause for pet i t ioner . On 

the br i e f s were Peter W. McSwain and Malagon & Velure, Eugene. 
Donna M. Parton, State Accident insurance Fund Corporation, Salem, 

argued the cause for respondent. On the br i e f was Darre l l E . 
Bewley, Salem. 

Before G i l l e t t e , Presiding Judge, and Warden, and Young, Judges. 

YOUNG, J . 

Reversed; re feree ' s order re instated. 

YOUNG, J . 

In th i s workers' compensation case the sole question i s 
whether claimant's temporary total d i s a b i l i t y benefits should be 
terminated following a subsequent, o f f - the- job i n j u r y . We reverse 
the Board's order and re instate the referee 's order, which con
tinued benef i ts . 

Claimant injured his lower back at work on July 23, 1980, 
while cutting a log. He f i l e d a c la im, and SAIF accepted i t . 
X-rays indicated that he had suffered a herniated d isc between 
the fourth and f i f t h lumbar vertebrae. On September 15, 1980, 
a laminectomy and discectomy were performed, and d isc material 
was removed. Following the surgery, the surgeon described claimant 
as improved but continuing to su f fer a "s ign i f i cant d i s a b i l i t y in 
his back function" with a " l i s t to the right" and pain in the 
l e f t groin area during "straight leg r a i s i n g . " Claimant was re 
ferred to Dr. Bond for follow-up care . The doctor found claimant 
suf fer ing from low back pain and spasms, numbness and t ing l ing 
in his l e f t thigh, cold fee t , and groin pain, re lated to an i n 
a b i l i t y to bear weight well on his l e f t leg . An x-ray on November 
24 showed "minor interspace narrowing at L 4 - 5 , " but the spine 
appeared otherwise normal. 

At about the same time a f r i e n d , John Roney, witnessed 
claimant's condition. He t e s t i f i e d : 

" * * * We were playing pool one day, and I backed 
up and barely tapped him. And he went l i k e he was 
going to f a l l and grabbed me so he didn't h i t the 
ground. His l e f t side kind of gave out on him. 
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Cite as 62 Or App 444 (1983) 

"The second time was j u s t before Thanksgiving. 
And he went to move to his l e f t and the same thing 
happened. He grabbed the pinball machine to keep 
from going down." 

On December 15 and 19, claimant saw Dr. Bond and demonstrated 
that he could walk s tra ight and could bend forward about 70 
degrees. His back was t ight , reportedly from having picked 
up walnuts with his family. The doctor thought, but did not 
note at the time, that claimant was medically stationary and 
would soon be able to return to work. He did not, however, 
release claimant for work. 

What i s claimed to be the second injury occurred while 
claimant was shopping on December 23, 1980. He turned to 
speak to another person and bumped into a shopping c a r t . He 
t e s t i f i e d : 

" * * * [M]y legs wouldn't turn with my body. I 
couldn't get my feet to turn with my shoulders. 

"I turned around to show her and * * * l i k e 
my leg went dead. Nothing there, i u s t numb. Just 
l i k e there wasn't anything there. 

Claimant's symptoms took a turn for the worse. He suffered pain 
and burning in his low back, and his l e f t leg "throbbed l i k e 
a toothache." He remained unable to work; nevertheless , SAIF 
stopped paying temporary total d i s a b i l i t y benef i t s . When c la im
ant protested, SAIF issued what i t termed a "partial denial" 
and refused to make further payments. SAIF claimed that the 
shopping car t incident was a new, intervening i n j u r y . On 
February 16, 1981, an x-ray revealed a herniated disc at the 
same location as before, between the fourth and f i f t h lumbar 
vertebrae. 

The referee found that claimant had suffered an exacer
bation of his on-the-job i n j u r y . 2 The only issue before us i s 
the correctness of the Board's reversing the referee and f inding 
a new injury for which SAIF i s not responsible. SAIF has 
stressed that Dr. Bond believed that claimant was medically 
stat ionary short ly before the shopping cart incident . SAIF's 
emphasis i s misleading. Whether or not claimant had been 
medically s tat ionary , the question i s whether his or ig inal 
on-the-job injury was a mater ia l , contributing cause of h is 
current d i s a b i l i t y . Grable v. Weyerhaeuser Company, 291 Or 
387, 631 P2d 768 (1981). 

We f ind that claimant's on-the-job injury in J u l y , 1980, 
was a mater ia l , contributing cause of his worsened condit ion. 
F i r s t , the period of time between his laminectomy on September 
15 and the f lareup of symptoms a f t e r December 23 i s r e l a t i v e l y 
short , and his leg and lumbar symptoms continued during t h i s 
interim period. Second, the manner of claimant's apparent 
leg f a i l u r e on December 23 i s substant ia l ly s imi lar to the 
episodes described by witness Roney as occurring in November. 
T h i r d , a f t e r December 23, claimant suf fered , not new or d i f f e r e n t 
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symptoms, but heightened symptoms s imi lar to those a f t e r the 
on-the-job injury and surgery. The ident ical lumbar d i sc was 
found herniated a f t e r the July 23 incident and a f t e r the 
December 23 incident . F i n a l l y , although Dr. Bond acknowledges 
hypothetical ly that r e l a t i v e l y minor impact could cause a 
normal person to su f fer a herniated d i s c , he concludes that 
claimant's 

"present d i s a b i l i t y i s a continuation of his 
d i s a b i l i t y resul t ing from his i n i t i a l indus tr ia l 
accident." 

Claimant suffered a worsening of his compensable i n j u r y , and 
he i s ent i t l ed to benef i t s . See Grable v. Weyerhaeuser Company, 
supra. 

The Board's order i s reversed; the referee 's order i s 
re ins tated . 

' FOOTNOTES 

I t i s not c l e a r from the evidence whether claimant 
f e l l a f t e r bumping the shopping c a r t . 

2 
Although the referee found "aggravation," he did so 

in a medical sense only. This i s not an aggravation c la im, 
procedurally speaking. This claim was an open claim from the 
or ig inal on-the-job i n j u r y , and i t has not been closed by a 
determination order. See ORS 656.268. 
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No. 11 February 9, 1363 483 

I N T H E S U P R E M E C O U R T O F T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
• Sharon Bracke, Claimant. 

B R A C K E , 
Petitioner on Reconsideration/Respondent on Review, 

v. 
BAZA'R, I N C . et al, 

Respondents on Reconsideration/Petitioner on Review, 
A L B E R T S O N ' S F O O D C E N T E R S et al, 

Respondents on Review. 
(CA 17587, S C 27825) 

On respondent's motion for reconsideration of Supreme 
Court order of September 14, 1982, denying respondent's 
petition for attorney fees. Former opinion filed June 22, 
1982. 293 Or 239, 646 P2d 1330 (1982). 

Eugene L . Parker, Parker & McCann, Portland, for 
petitioner. 

Scott M. Kelley, Cheney & Kelley, P .C. , Portland, for 
respondents Baza'r, Inc., andtGeneral Adjustment Bureau. 

No appearance by respondents Albertson's Food Cen
ters, O.J.'s 42nd Avenue Thriftvvay, Aetna Insurance Com
pany, and Industrial Indemnity Company. 

Before Lent, Chief Justice, and Peterson, Campbell, 
Carson and Jones, Justices. 

L E N T , C . J . 

Petition for attorney fees denied. 

•"Judicial review of order of Workers' Compensation Board, 51 Or App 627, 
626 P2d 918 (1981). 

Gite as 294 Or 483 (19S3) 4£& 

L E N T , C . J . 

The issue is whether under ORS 656.382(2) a work
ers'1 compensation claimant is entitled to an award of 
attorney fees in this court where the employer and its 
insurer petitioned this court for review of a Court oi' 
Appeals' decision and the compensation to be awarded 
claimant under that decision was neither disallowed nor 
reduced by our decision. That statute provides: 

"If a request for hearing, request for review or court 
appeal is initiated by an employer or insurer, and the 

In 1965, the law was denominated the "Workmen's Compensation Law" and 
the Workmen's Compensation Board was created. The law is now known as the 
"Workers' Compensation Law" and the name of the Board has been changed 
accordingly. ORS 656.001 and 656.005(4). Throughout this opinion we shall use 
the current designation. 
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referee, board or court finds that the compensation award
ed to a claimant should not be disallowed or reduced, the 
employer or insurer shall be required to pay to the claim
ant or the attorney of the claimant a reasonable attorney's 
fee in an amount set by the referee, board or the court for 
legal representation by an attorney for the claimant at the 
hearing, review or appeal." 

The course of this litigation on the merits is found 
in Brackev. Baza'r, 51 Or App 627, 626 P2d 918 (1981), and 
Bracke v. Baza'r, 293 Or 239, 646 P2d 1330 (1982). In 
summary, the claim was originally denied. The claimant 
requested a hearing. ORS 656.283. The referee sustained 
the denial, ORS 656.289, and the claimant requested re
view under ORS 656.295 by the Workers' Compensation 
Board, which affirmed denial of the claim. The claimant 
then initiated an appeal to the Court of Appeals, O R S 
656.298, which found that the claimant had a compensable 
claim for compensation for occupational disease and that, 
of three employers for whom claimant had worked, Baza'r 
was the responsible employer. The Court of Appeals 
ordered that the matter be remanded to the Board to 
determine whether the responsibility for payment of com
pensation was that of Baza'r's insurers or of Baza'r as a self 
insurer. 

Under ORS 2.520, Baza'r filed two petitions for 
review by this court, one on Baza'r's own behalf and one 
through an insurer. We affirmed the Court of Appeals with 

486 Bracke v. Baza'r 

some modification not important to the issue now before us. 
One effect of our decision was that the award of compensa
tion due to the claimant under the decision of the Court of 
Appeals was not "disallowed or reduced." 

Claimant petitioned this court for an award of 
attorney fees to be paid by the employer and its insurer who 
petitioned this .court for review. We originally denied the 
petition, and the claimant has requested that we reconsider 
that action. 

The first question to be addressed is whether dis
cretionary review in this court is within the term "court 
appeal" found in ORS 656.382(2). 

Prior to the 1965 wholesale revision of the laws 
relating to workers' compensation, the statutory provisions 
for attorney fees were sparse indeed. The system was then 
administered by the State Industrial Accident Commission 
(SIAC), which was both the insurer and the body that 
initially adjudicated disputes between itself and claimants. 
Prior to 1951, if a claimant desired to challenge "any order, 
decision or award" of S I A C , the claimant had to present an 
"application for rehearing" to S I A C . O C L A § 102-1773. If 
claimant improved his position on rehearing, his attorney 
fees came out of his increased compensation, and the 
amount was set by S I A C . O C L A § 102-1775. If claimant 
were dissatisfied after rehearing, he could appeal to circuit 
court. O C L A § 102-1774. If he improved his position there, 
his attorney fees were payable out of his increased compen
sation and were set by the court. O C L A § 102-1775. 
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Either the claimant or S I A C could appeal to this 
court. O C L A § 102-1774. In 1945, the legislature decreed 
that in case this court affirmed a circuit court judgment on 
an appeal to this court by S I A C , the claimant could recover 
attorney fees to be fixed by this court in addition to the 
compensation payable by reason of the circuit court judg
ment. Or Laws 1945, ch 303, § 1. This appears to be the first 
legislative authorization for a claimant to pay or recover 
attorney fees except as a portion of his award of benefits. 

Fur ther legislative action in 1951 gave to the 
claimant the right to receive reasonable attorney fees to be 
paid by S I A C in addition to his compensation where 
Cite as 294 Or 433 (1983) 437 

claimant prevailed in an appeal to the circuit court from a 
S I A C order rejecting his claim. Or Laws 1351, ch 330, § 2. 
Six years later, it v/as provided that the claimant should 
recover attorney fees in addition to compensation where he 
prevailed before S I A C itself on an "appeal" from a decision 
rejecting his claim. Or Laws 1957, ch 558, §^1'. ' 

In 1965, the legislature undertook a sweeping revi
sion of the statutes pertaining to workers' compensation. 
S I A C was abolished, and employers or the State Compensa
tion Department (SCD) became responsible for the pay
ment of benefits to injured workers. The adjudication of 
disputes between claimants and those responsible^fgr pay
ment of benefits was given in the first instance to the 
newly created Workers' Compensation Board (Board). 
Hearings upon questions concerning claims were to be 
conducted by hearing officers of the Board. Any party could 
request review by the Board itself. Thereafter, any party 
could appeal to circuit court, and any party disappointed 
there could appeal to this court. If the appellant in this 
court were the employer or S C D and if the circuit court 
judgment were affirmed, the claimant was to be allowed an 
attorney fee fixed by this court and paid by the appellant in 
addition to compensation. Or Laws 1965, ch 285, § 38, 
amending then ORS 656.292. 

During the testimony before legislative commit
tees considering the 1965 revision, opponents of H B 1001 
(the vehicle for revision) expressed fear that the adversa
rial position of the employer or S C D , on the one hand, and 
the claimant, on the other, might result in the former 
pursuing appeals at each level for the purpose of wearing 
down or harassing claimants. The answer was to provide 
that where the employer or S C D initiated "a request for 
hearing, request for review or court appeal" and the claim
ant successfully defended his award, the employer or S C D , 
as the case might be, would become liable for reasonable 
attorney fees in addition to the award of benefits. 2 Or Laws 
1965, ch 285, § 42(2). That section became ORS 656.382(2), 
providing as follows: 

"If a request for hearing, request for review or court 
appeal is initiated by an employer or the department, and 
2 Debate upon HB 1001 in the House of Representatives, March 3, 1965. 

-469-



488 Bracke v. Baza'r 

the hearing officer, board or court finds that the compensa
tion awarded to a claimant should not be disallowed or 
reduced, the employer or department shall be required to 
pay to the claimant or his attorney a reasonable attorney's 
fee in an amount set by the hearing officer, board or the 
court for legal representation by an attorney for the claim
ant at the hearing, review or appeal." 

ORS 656.292, which had been amended as above noted, was 
renumbered as ORS 656.301; therefore, the situation ob
taining immediately after the 1965 revision was that a 
claimant who successfully defended his award upon attack 
by the employer or S C D was entitled to attorney fees in 
addition to compensation at every level of scrutiny by 
virtue of either ORS 656.282(2) or 656.301. 

We conclude that because there was a preexisting, 
separate, statutory right to recover fees in this court by 
reason of former ORS 656.292, which was carried forward 
as O R S 656.301, the reference to "court appeal" in the 
entirely new provision in Oregon Laws 1965, chapter 285, 
section 42(2), which became ORS 656.382(2), was meant to 
apply to the appeal to circuit court.3 

I n 1969, the legislature created the Court of 
Appeals. Or Laws 1969, ch 198, § 1, as amended by Or Laws 
1969, ch 591, § 262a. See, ORS 2.510. The Court of Appeals 
was given exclusive direct appellate jurisdiction of circuit 
court judgments in compensation cases, but there were no 
amendments to ORS chapter 656 reflecting that state of 
affairs. ORS 656.301, by its terms, continued to mandate 
the allowance of attorney fees on appeal, and the Court of 
Appeals cited ORS 656.301 as authority for awarding attor
ney fees in its first two reported decisions in workers' 
Cite as 294 Or 483 (1983) 4<- J 

compensation cases. See, Ciairingl.arri. v. Ccx-peKfctzon 
Dept., 1 Or App 127, 459 P2d 892 (198C, and Bcor. nnn v. 
Compensation Dept., 1 Or App 136, 459 P2d 885 (1969).4 

It was not until 1977 that the place of the Court of 
Appeals in the scheme of things was recognized in O R S 
chapter 656. ORS 650.298, which had provided since 1965 

3 The referent of the term "request for review" should also be identified. 
Oregon Laws 1965, chapter 285, section 35a, which became ORS 656.295, pro
vided for Board review of the order of a hearing officer upon "request for review." 
Oregon Laws 1965, chapter 285, section 36(1). which became ORS 656.298(1), 
provided for a "request for judicial review" by the circuit court. Subsections 3,4,5, 
6 and 7 of section 36 referred to the judicial review as an "appeal." Since, as 
discussed in the body of this opinion, the term "court appeal" in ORS 656.382(2) 
referred to the appeal to the circuit court, and, since the Court of Appeals was not 
yet in existence and, therefore, there was no ORS 2.520 providing for "review" in 
this court, we conclude that the term "request for review" found in ORS 
656.382(2) referred only to a request for review by the Board of the hearing 
officer's order. We have found nothing to indicate that the legislature ever later 
meant to encompass within that term the discretionary review in this court under 
ORS 2.520. 

* Although ORS 656.301 had not been directly amended in either 1967 or 
1969, by 1969 the section referred to "State Accident Insurance Fund" rather than 
the "department." This was because of redesignation of the State Compensation 
Department as State Accident Insurance Fund (SAIF) by Oregon Laws 1969, 
chapter 247, section 1, as amended by Oregon Laws 1969, chapter 597, section 63. 
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for appeal to the circuit court from decisions of the Board, 
was amended to delete reference to the circuit court and to 
substitute therefor the Court of Appeals. Or Laws 1977, ch 
804, § 11. ORS 656.301, which had provided for appeal from 
circuit court, was repealed. Or Laws 1977, ch 804, § 55. 

The upshot was that the only court still mentioned 
in the part of ORS chapter 656 pertaining to the procedure 
for obtaining compensation, ORS 656.262 to 656.330, was 
the Court of Appeals. 

After creation of the Court of Appeals in 1969, 
cases reached this court from that court only on petition for 
discretionary review under O R S 2.520. This court, when it 
allowed review of a workers' compensation case, had con
tinued, under the terms of ORS 656.301(1), to review the 
facts as well as the law on the entire record made before the 
Board. In Surratt v. Gunderson Bros., 259 Or 65, 81-82,485 
P2d 410 (1971), a dissenting opinion took the position that 
this court should no longer "review de novo" upon the 
record. One of the reasons assigned by the dissenters was 
that ORS 656.301 applied to "appeals" from the judgment 
of the circuit court and that a proceeding before this court 
upon granting a petition for review under O R S 2.520 was 
"not literally an appeal from a judgment of the circuit 
court." In Sahnow v. Fireman's Fund Ins. Co., 260 Or 564, 
491 P2d 997 (1971), this court "accept[ed] the reasoning" of 
the dissent in Surratt that "appeals from the judgment of 
the circuit court are now to the Court of Appeals." 

This court's decision in Sahnow in 1971, taken 
together with the 1977 amendment to O R S 656.298 and 
repeal of ORS 656.301, present a strong case that the only 

490 Bracke v. Baza'r 

court to which "court appeal" in ORS 656.382(2) could refer 
is the Court of Appeals. We so hold; therefore, there is no 
authority arising from that subsection for this court to 
award attorney fees in this court to the claimant who 
successfully defends an award upon a petition for review 
from the Court of Appeals. 

It has been argued that the "court appeal" men
tioned in ORS 656.382(2) refers to the entire proceedings in 
the court system, i.e., both to the appeal under O R S 656.298 
and discretionary review in this court under ORS 2.520.6 If 
that is so, however, it is of no avail to the claimant in this 
case. ORS 656.382(2) is applicable only when the court 
appeal is "initiated" by the employer or insurer. If the 
entire proceedings in the Court of Appeals and this court is 
one appeal, it was initiated by the claimant in this instance 
because it is the claimant who initiated the appeal from the 
Board to the Court of Appeals upon the issue of compensa
bility of her claim. 

We have herein considered again the claimant's 
request for an allowance of attorney fees under O R S 
656.382(2) and find that it must be denied. 

5 Compare, our allusion to such a hypothesis in Brown v. EBICompanies, 289 
Or 905, 618 P2d 959 (1980). 
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No. 15 March 8, 1983 537 

I N T H E S U P R E M E C O U R T O F T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
Marvin Peterson, Claimant, 

P E T E R S O N , 
Respondent on review, 

v. 
E U G E N E F , B U R R I L L L U M B E R , 

Petitioner on review. 
(CA A20708; S C 28773) 

In Banc* 

On review from the Court of Appeals.** 

Argued and submitted November 1, 1982. 

Richard W. Davis, of Lindsay, Hart, Neil & Weigler, 
Portland, argued the cause and filed a brief for petitioner 
on review. 

David A. Force, Hillsboro, argued the cause for respond
ent on review. On the brief was Steven C . Yates of Mala-
gon, Velure & Yates; Eugene. 

P E T E R S O N , J . 

Affirmed. 

* Tanzer, J . , resigned December 31,1982. Linde, J . , did not participate in the 
decision of this case. 

**Appeal from Order on Review of Workers' Compensation Board. 57 Or App 
476, 645 P2d 567 (1982). 

Cite as 294 Or 537 (1S83) 539 

P E T E R S O N , J . 
In Grable v. Weyerhaeuser Co., 291 Or 387, 631 P2d 

768 (1981), a worker suffered an on-the-job back injury and 
his employer accepted the claim. After the employee re
turned to work, he reinjured his back at home and made a 
claim against his employer, claiming that the worsening of 
his back problems resulted from the on-the-job injury. We 
held, under ORS 656.273(1), that if the worker establishes 
that the on-the-job injury is a material contribut ing cause 
of the worsened condition, the employer is liable for the 
payment of compensation benefits. 

In the case at bar, the claimant sustained an on-
the-job back injury and received ah unscheduled perma
nent partial disability award. His back condition de
teriorated in later years, during which the worker was self-
employed in an occupation involving bending and lifting. 
He made a claim for additional compensation against the 
employer under ORS 656.273(1), asserting that his wors
ened condition resulted from the original injury. We grant
ed review to decide whether the rule of Grable applies to a 
worsening occurring while a claimant is self-employed and 
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whether the last injurious exposure rule 1 is applicable. The 
employer claims that the Grable rule does not apply be
cause the worsening occurred while claimant was a self-
employer and that the last injurious exposure rule does 
540 Peterson v. Eugene F . Burrill Lumber 

apply because claimant was employed—- self-employed—at 
the time of the worsening. 

Cla imant injured his back in December, 1975, 
while employed by the respondent. He made a worker's 
compensation claim and received an award of five percent 
unscheduled permanent partial disability. He continued to 
work for the employer until May, 1976, when be left to 
become a self-employed cedar gleaner, salvaging cedar logs 
from logging sites. The work involved bending, stooping 
and lifting. His back pain gradually increased until Decem
ber, 1978, when he could no longer tolerate exertion. In 
January, 1979, he filed a request that his claim be reopened 
so that he could obtain additional medical services and 
disability compensation. 

The employer denied the request to reopen the 
claim, and claimant thereafter filed a request for hearing. 
The referee found that the claimant's "* * * present condi
tion is related to his 1975 injury and is a worsening of that 
condition" and ordered the acceptance of the claim. The 
Workers' Compensation Board reversed. The Court of 
Appeals, reviewing de novo, found that the claimant's 
condition was related to the 1975 injury, reversed the 
Board, and ordered the reinstatement of the referee's 
order. 

This case involves what is often referred to as a 
claim for aggravation. 2 ORS 656.273 provides in part: 

Cite as 294 Or 537 (1933) £41 

"(1) After the last award or arrangement of compen
sation, an injured worker is entitled to additional compen
sation, including medical services, for worsened conditions 
resulting from the original injury. 

l In Bracke v. Baza'r, 293 Or 239, 244-45, 646 P2d 1130 (1982), we quoted 
Professor Larson's discussion of the last injurious exposure rule. 

" The "last injurious exposure" rule in successive-injury cases places full 
liability upon the carrier covering the risk at the time of the most recent 
injury that bears a causal relation to the disability. 

" 'If the second injury takes the form merely of a recurrence of the first, 
and if the second incident does not contribute even slightly to the causation of 
the disabling condition, the insurer on the risk at the time of the original 
injury remains liable for the second. In this class would fall most of the cases 
discussed in the section on range of consequences in which a second injury 
occurred as the direct result of the first, as when claimant falls because of 
crutches which his first injury requires him to use. * * * 

" 'On the other hand, if the second incident contributes independently to 
the injury, the second insurer is solely liable, even if the injury would have 
been much less severe in the absence of the prior condition, and even if the 
prior injury contributed the major part to the final condition. This is consis
tent with the general principle of the compensability of the aggravation of a 
pre-existing condition.' (Footnotes omitted). * * *" (Quoting 4 A. Larson, The 
Law of Workmen's Compensation § 95.12, at 17-71 to 17-78 (1982)). 
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"(7) A request for hearing on any issue involving a 
claim for aggravation must be made to the department in 
accordance with ORS 656.283. * * * If the evidence as a 
whole shows a worsening of the claimant's condition the 
claim shall be allowed." 

We make no independent findings of fact because 
under Sahnow v. Bremen's Fund Ins. Co., 260 Or 564, 568, 
491 P2d 997 (1971), the findings of fact of the Court of 
Appeals are binding upon us, and our review is limited to 
errors of law. As stated, the Court of Appeals found that 
the claimant's worsened condition resulted from the 1975 
injury. 3 

This court adopted the last injurious exposure rule 
in Inkley v. Forest Fiber Products Co., 288 Or 337, 343, 605 
P2d 1175 (1980), an occupational disease case. The last 
opinion of this court discussing the last injurious exposure 
rule was in Bracke v.Baza'r, 293 Or 239, 646 P2d 1130 
(1982), another occupational disease case. See footnote 1, 
supra. In Grable v. Weyerhaeuser Company, supra, after 
discussing the last injurious exposure rule we held: 

«* * * We conclude that if the claimant establishes that 
the compensable injury is a 'material contributing cause' 
of his worsened condition, he has thereby necessarily es
tablished that the worsened condition is not the result of 
an 'independent, intervening' non-industrial cause. We 
hold that an employer is required to pay worker's compen
sation benefits for worsening of a worker's condition where 

542 Peterson v. Eugene F . Burrill Lumber 

the worsening is the result of both a compensable on-the-
job back injury and a subsequent off-the-job injury to the 
same part of the body if the worker establishes that the on-
the-job injury is a material contributing cause of the 
worsened condition." 291 Or at 400-01. 

2 ORS 656.273(1) entitles an injured worker to additional compensation "for 
worsened conditions resulting from the original injury." Other subsections of ORS 
656.273 refer to such a claim as a claim for aggravation. Subsection (2) states: 

"(2) To obtain additional medical services or disability compensation, the 
injured worker must file a claim for aggravation with the insurer or self-
insured employer. * * *" (Emphasis added.) 
Subsection (3) states: 

"A physician's report indicating a need for further medical services or 
additional compensation is a claim for aggravation." (Emphasis added.) 
Subsection (4) also refers to such a claim as a "claim for aggravation" and 

subsection (7) provides: 
"(7) A request for hearing on any issue involving a claim for aggravation 

must be made to the department in accordance with ORS 656.283. * * * If the 
evidence as a whole shows a worsening of the claimant's condition the claim 
shall be allowed." 
Although claims such as this are popularly and statutorily referred to as 

"aggravation" claims, the claim is for increased compensation on account of a 
worsened condition, See, e.g., Grable v. Weyerhaeuser Co., 291 Or 387, 396, 631 
P2d 768 (1981), and should be distinguished from a worker's claim for an 
acceleration in the development or deterioration of a preexisting condition which 
acceleration is caused by an industrial injury or an industrial exposure. See 
Committee on Contiriuing Legal Education, Oregon State Bar, Workers' Compen
sation § 10.1 (1980). 

3 The employer also asserts that there is no evidence to support the Court of 
Appeals' finding that the first injury materially contributed to claimant's later 
disability. There is such evidence (which is discussed in the Court of Appeals 
opinion, 57 Or App at 479-80). 
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Although there was no explicit holding in Grable 
that the second off-the-job injury was also a material 
contributing cause of the worsened condition, the opinion 
suggests that a claimant who is subsequently injured off-
the-job makes out a compensable claim for workers' com
pensation benefits for a worsening of the original injury 
merely by establishing that the prior compensable injury 
was a "material contributing cause" of the worsened condi
tion, even if the second injury is also a "material contribut
ing cause." 291 Or at 400-01. That conclusion is consistent 
with ORS 656.273(1) ("* * * an injured worker is entitled to 
additional compensation * * * for worsened conditions re
sulting from the original injury"). 

In Grable, we pointed out two purposes of the last 
injurious exposure rule in a successive injury context: 
allocating responsibility between successive carriers where 
two employment-related injuries contribute to the dis
ability; and freeing the worker from establishing which of 
the successive carrier or employer is responsible for the 
payment of compensation if the worker establishes that the 
second injury was a material contributing cause of the 
disability. Because in Grable neither purpose would be 
furthered by the application of the rule, we held the rule 
inapplicable. 291 Or at 402. 

The opinion of the Court of Appeals in the case at 
bar suggests that the court believed that it was unneces
sary to consider whether the claimant's self-employment 
was a material contributing cause of the disability and the 
related question whether the last injurious exposure rule 
was applicable because the claimant "* * * had not elected 
to be covered by workers' compensation."4 57 Or App at 479 

Cite as 294 Or 537 (1983) 543 

n 1. We do not reach the question whether the rule would 
apply if the second injury occurred during claimant's self-
employment because it is not presented under the evidence. 
We express no opinion as to the correctness of the quoted 
statements in footnote 4, supra. 

In the instant case, for the last injurious exposure 
rule to apply at al l under the employer's successive-injury 

4 The Court of Appeals opinion contains this footnote: 
"The present case is not the type of off-the-job injury case presented in 

Lemons [Lemons v. Compensation Department, 2 Or App 128, 467 P2d 128 
(1970)] (off-the-job fall), Standley [Standley v. SAJF, 8 Or App 429, 495 P2d 
283 (1972)] (off-the-job incidents injuring the low back), and Christensen 
[Christensen v. SAJF, 27 Or App 595, 557 P2d 48 (1976)] (slip and fall in 
bathtub). Nor does the present case involve the issue of which of two worker's 
compensation carriers should be liable for a later injury. See Smith v. Ed's 
Pancake House, 27 Or App 361, 556 P2d 158 (1976) ("last injurious exposure" 
rule); Grable v. Weyerhaeuser Company, supra, 291 Or at 401-402. In the 
present case, the later injury, strictly speaking, occurred on the job; however, 
claimant had not elected to be covered by workers' compensation. Therefore, 
claimant's position is analogous to the Lemons, Standley, and Christensen 
situations, and the question is whether the prior on-the-job injury is a 
'material contributing cause' of the claimant's worsened condition at the time 
he filed his claim for aggravation." 57 Or App at 478 n 1. 
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theory of the case, there must be evidence of a second 
injury which materially contributed to the claimant's dis
ability. We have carefully searched the record and find no 
such evidence. Indeed, in the employer's opening brief 
before the Workers' Compensation Board we find this 
statement: "It is very doubtful whether claimant has 
sustained either a new injury or an aggravation of a prior 
industrial injury." The principal contention of the employ
er before the Board and before the Court of Appeals was 
that there was no worsening from the 1975 industrial 
accident; rather, that the claimant's problems were due to a 
long-existing chronic back problem.5 

The statutory rule is clear: A n injured worker is 
entitled to compensation for worsened conditions resulting 
from the original injury. T h a t has been established by the 
finding of the Court of Appeals, a finding which is sup
ported by the evidence. The factual showing for the court-
made last injurious exposure rule in successive injury 
cases—material contribution of the second employment—is 
lacking. 6 

Affirmed. 

5 The claim that the last injurious exposure rule applies in this case was first 
raised in the employer's petition for review, possibly in response to the language 
quoted in footnote 4, supra. The employer did not make the claim before the Court 
of Appeals or the Board. 

6 See Boise Cascade Corp. v. Starbuck andSAIF, 61 Or App 631, P2d 
(1983), in which the Court of Appeals considered the last injurious exposure rule 
in a successive-injury context. 
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I N T H E S U P R E M E C O U R T O F T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
Robert W. Teel, Claimant. 

T E E L , 
Petitioner on Review, 

v. 
W E Y E R H A E U S E R C O M P A N Y , 

Respondent on Review. 
(CA A23460, S C 29001) 

Appeal from an order of the Court of Appeals, dated 
September 17,1982, denying petitioner's petition for attor
ney fees.* 

Argued and submitted December 29, 1982. 

David C . Force argued the cause for petitioner on re
view. On the petition was Christopher D. Moore, Eugene. 

Ridgway Foley argued the cause for respondent on re
view. On the response to the petition for review were 
Mildred J . Carmack and Schwabe, Williamson, Wyatt, 
Moore & Roberts, Portland. 

Before Lent, Chief Justice, and Linde, Peterson, Camp
bell, Roberts and Carson, Justices, and Jones, Justice pro 
tempore. 

L E N T , C . J . 

Reversed and remanded to the Court of Appeals. 

* Judicial review of order of Workers' Compensation Board. 58 Or App 564, 
649 P2d 610 (1982). 

590 Teel v. Weyerhaeuser Co. 

L E N T , C . J . 

Does an employer who challenges a Workers' Com
pensation Board's holding that a claim is compensable 
initiate an appeal within the meaning of O R S 656.382(2) 
where that challenge takes the form of a cross-appeal to an 
appeal by the claimant, requesting an award of attorney 
fees? ORS 656.382(2) provides: 

"If a request for hearing, request for review or court 
appeal is initiated by an employer or insurer, and the 
referee, board or court finds that the compensation award
ed to a claimant should not be disallowed or reduced, the 
employer or insurer shall be required to pay to the claim
ant or the attorney of the claimant a reasonable attorney's 
fee in an amount set by the referee, board or the court for 
legal representation by an attorney for the claimant at the 
hearing, review or appeal." 

We hold that the word "initiated" encompasses raising 
issues that would otherwise not be dealt with by the re
viewing body, and thus an initiation may take the form of a 
cross-appeal. A claimant's successful appellate defense of 
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an award by the Board challenged by an employer on cross-
appeal warrants an award of attorney fees under O R S 
656.382(2). 

Claimant's claim for benefits for an injured back 
was denied by the employer. A Board referee held the claim 
to be compensable. The employer challenged the referee's 
determination before the Board and lost. In upholding the 
referee's determination, the Board inexplicably failed to 
award claimant attorney fees as requ ired by O R S 
656.382(2). 

The claimant appealed to the Court of Appeals, 
asking only that it review the Board's denial of attorney 
fees. Before the Court of Appeals the employer conceded 
that the Board was required to award reasonable attorney 
fees to claimant for prevailing on the issue of compensabil
ity before the Board. The employer cross-appealed to the 
Court of Appeals, seeking to reverse the Board's approval 
of the referee's award of compensation. I n the absence 
of the cross-appeal, there would have been no occasion for 
the Court of Appeals to review the factual issue of com
pensability. The Court of Appeals upheld the Board's 

Cite as 294 Or 588 (1983) 591 

determination on that issue and remanded the case back to 
the Board for an award of reasonable attorney fees. 

Claimant applied to the Court of Appeals for an 
award of reasonable, attorney fees for his defense of the 
Board's award before the Court of Appeals. The Court of 
Appeals denied claimant's request and claimant petitioned 
this court for redress. 

On court appeal, the compensation awarded to 
claimant was not disallowed or reduced. The issue is 
whether the employer "initiated" that appeal on the issue 
of compensability. We hold that the party responsible for 
bringing the issue before the court, here the cross-
appellant, initiated the appeal within the meaning of O R S 
656.382(2). In reaching this holding, we have looked to the 
history and purpose of that section. That history and pur
pose was recently examined by this court in Bracke v. 
Baza'r, 294 Or 483, _ _ P2d (1983), and we shall not 
repeat that examination here. We there found that a pur
pose of the statute was to discourage harassing or wearing 
down a claimant. That codified purpose is served by award
ing attorney fees on initiation of a cross-appeal as well as 
initiation of an appeal. The employer or insurer could wear 
down or harass his opponent through cross-appeal as well 
as through f irst appeal. Here, the cross-appeal forced 
claimant to defend his award and the Court of Appeals to 
review the entire record. ORS 656.298(6). Absent the cross-
appeal the employer could not have challenged an attorney 
fee award by arguing that the factual issue of compensabil
ity was wrongly decided. 

The Court of Appeals' order denying the applica
tion for attorney fees before that court is reversed, and the 
case is remanded to that court for an award of reasonable 
attorney fees. 
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P a l l i a t i v e t r e a t m e n t , 377 
S u c c e s s i v e c l a i m s f o r , 348 
S u c c e s s i v e i n j u r i e s , i n s u r e r s , 75 
S u r g e r y 

F o r c o n d i t i o n u n r e l a t e d t o i n j u r y , 306 
To r e s o l v e d i f f e r e n t i a l d i a g n o s e s , 253 

MEDICALLY STATIONARY 
C h i r o p r a c t o r v s . o r t h o p e d i s t , 252 
P r e m a t u r e c l a i m c l o s u r e , 267 
S u b s e q u e n t r e o p e n i n g , 267 
T r e a t i n g p h y s i c i a n ' s o p i n i o n , 252 
W o r s e n i n g r e q u i r e d , 267 

MEMORANDUM OPINIONS See page 500 
NON-COMPLYING EMPLOYER 
NON-SUBJECT/SUBJECT WORKERS 

See a l s o : EMPLOYMENT RELATIONSHIP 
OCCUPATIONAL D I S E A S E CLAIMS 

See a l s o : AGGRAVATION ( W E L L E R ) ; PSYCHOLOGICAL CONDITIONS & FACTORS 
C a u s a t i o n 

C o m p e n s a b i l i t y f o u n d , 13 
C o m p e n s a b i l i t y n o t f o u n d , 1 0 4 , 1 8 1 , 1 8 6 , 1 9 8 , 2 0 5 , 2 2 6 , 2 4 9 , 3 5 0 , 3 8 6 

C o m p e n s a b l e , no b e n e f i t s due, 353 
S u c c e s s i v e employment e x p o s u r e s , 161 
Time f o r f i l i n g , 104 
W e l l e r / G y g i t e s t s combined, 104,181,350,386 

OCCUPATIONAL D I S E A S E , CONDITION, OR INJURY 
S e e a l s o : HEART ATTACKS, HEART DISEASE 
A s b e s t o s i s , 353 
C a r p a l t u n n e l , 161,198,245,386 
E p i c o n d y l i t i s , 181,186 
H e p a t i t i s , 249 
Meat w r a p p e r ' s a s t h m a , 13 
O s t e o p o r o s i s , 310 
Rayn a u d ' s phenomenon, 218 
T e n d i n i t i s , 104,419 
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OFFSETS 
A p p r o v e d 

Overpayment o f TTD, 108,229,380 
A u t h o r i z e d by a d m i n i s t r a t i v e r u l e , 229 
D i s a p p r o v e d 

PTD a g a i n s t PPD, 275,282 
PTD a g a i n s t PPD, 11,365 
R e d u c t i o n i n TTD, 229 

ORDER TO SHOW CAUSE 
OWN MOTION R E L I E F 

(A l i s t o f t h e d e c i s i o n s o f t h e B o a r d u n d e r Own Motion 
J u r i s d i c t i o n , u n p u b l i s h e d i n t h i s volume, a p p e a r s on page 503. 
C l a i m a n t ' s b e s t i n t e r e s t : no r e o p e n i n g , 85 
I n t e r i m o r d e r 

R e l i e f a g r e e d upon by p a r t i e s , 1 
M e d i c a l s e r v i c e s d i s p u t e 

S u b j e c t t o r e q u e s t f o r h e a r i n g , 8,286 
PPD a w a r d , 108,318 
R e l i e f d e n i e d , 318 
Re o p e n i n g 

A l l o w e d 
D e n i e d , 85,319,345 
R e q u i r e s w o r s e n i n g , 319 
Su s p e n d e d , 154 

Time l o s s b e n e f i t s 
None when r e t i r e d , 3 
None where n o t w o r k i n g , s e e k i n g work, 318,319,345 

PAYMENT 
Lump sum: b a r t o l i t i g a t i o n , 47 

PENALTIES 
A s s e s s m e n t : e m p l o y e r v s . i n s u r e r , 328 
C o m p e n s a t i o n " t h e n due", 117,289 
D e l a y a c c e p t / d e n y 

E m p l o y e r f a i l u r e t o n o t i f y i n s u r e r , 328 
R e a s o n a b l e , 25 
U n r e a s o n a b l e , 13,16,21,72,140,156,289,328 

D e l a y payment 
R e a s o n a b l e , 461 
U n r e a s o n a b l e , 374 

D e n i a l 
R e a s o n a b l e , 442,461 

Double ( o r more) c o m p e n s a t i o n , 161 
E x c e s s i v e p e n a l t y r e d u c e d , 117 
F a i l u r e t o r e q u e s t .307 o r d e r , 156,398 
Maximum p e n a l t y d e f i n e d , 117 
M u l t i p l e p e n a l t i e s , one o f f e n s e , 117 
P r e m a t u r e c l o s u r e , 12,368 
R e f e r e e ' s o r d e r u n c l e a r , 117 
R e f u s a l o f payment 

No r e f u s a l f o u n d , 93,120,368 
R e a s o n a b l e , 25,198 
U n r e a s o n a b l e , 117,161,349,374,452 

U n r e a s o n a b l e c l a i m s p r o c e s s i n g , 368 
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PPD (GENERAL) 
H i p : s c h e d u l e d v s . u n s c h e d u l e d , 231 
M e d i c a l e v i d e n c e o f permanent i m p a i r m e n t r e q u i r e d , 258 
N o n - d i s a b l i n g c l a i m , 1 
OAR 435-65 

E x t r a - r u l e f a c t o r s , 63 
On whom b i n d i n g , 406 

P r e - i n j u r y a w a r d s , 52,56 
S h o u l d e r / a r m i n j u r y , 47 
S u r g e r y , 220 
U n r e l a t e d c o n d i t i o n c a u s i n g i m p a i r m e n t , 115 
V a s c u l a r c o n d i t i o n , 410 
V o c a t i o n a l r e h a b i l i t a t i o n 

D e t e r m i n a t i o n a f t e r , 9 
When t o r a t e 

A t t i m e o f h e a r i n g , 410 
W o r s e n i n g s i n c e l a s t a r r a n g e m e n t o f c o m p e n s a t i o n , 4 7 , 2 9 6 , 

PPD (SCHEDULED) 
Arm v s . hand a w a r d , 151 
F a c t o r s o u t s i d e OAR 43 6 - 6 5 , 63 
Hand v s . f i n g e r a w a r d , 168 
I m p a i r e d a r e a 

Arm, 52,151,169 
E y e , 115 
F o o t , 63 
Hand, 69,168 
H e a r i n g l o s s , 419 
L e g , 9,56,176,184,388 
Thumb, 53 

PPD (UNSCHEDULED) 
Back ( l o w ) 

No a w a r d , 220,258 
5-15%, 29,177,334,395 
2 0 - 3 0 % , 247,323,335,352,381 
3 5 - 5 0 % , 15 
50- 1 0 0 % , 81,96,136 

F a c t o r s d i s c u s s e d 
I m p a i r m e n t 

Due t o i n j u r y , 220,268 
P e r m a n e n t , 258 

L a b o r m a r k e t , 81 
P o s t - i n j u r y c o n d i t i o n s ( u n r e l a t e d ) , 96 
P r e - e x i s t i n g c o n d i t i o n s , 29,335,337 
R e l a t i o n o f c o n d i t i o n t o e a r n i n g c a p a c i t y , 88 
Woodman t e s t , 256 

H i p , 231 
M u l t i p l e p a r t s , 231,238 
P s y c h o l o g i c a l 

A r i s i n g from i n j u r y , 169 
T i n n i t i s , 419 
U n c l a s s i f i e d , 105 
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PERMANENT TOTAL D I S A B I L I T Y 
Award 

A f f i r m e d , 41,52,174 
Made, 254 
Reduced, 45,69,171,221,365,388 
R e f u s e d , 10,96,136,154,256,262,299,301,321,381 

F a c t o r s c o n s i d e r e d 
B urden o f p r o o f , 388. 
F u t i l e t o a t t e m p t work, 174 
Job a v a i l a b i l i t y i n a r e a , 365 
L a b o r m a r k e t c o n d i t i o n s , 69 
L a s t a r r a n g e m e n t o f c o m p e n s a t i o n , 45 
M e d i c a l e v i d e n c e , 254 
M o t i v a t i o n , 9 6 , 1 3 6 , 1 5 4 , 1 7 1 , 2 2 1 , 2 6 2 , 2 9 9 , 3 0 1 , 3 6 5 , 3 8 8 
O b j e c t i v e v s . s u b j e c t i v e p h y s i c a l c o n d i t i o n , 299 
P r e - e x i s t i n g c o n d i t i o n s , 41,52,381 
R e a s o n a b l e e f f o r t s , 41 
R e t i r e m e n t , 299 
S u b s e q u e n t , n o n - c o m p e n s a b l e i n j u r y , 262 
S u b s e q u e n t , u n r e l a t e d c o n d i t i o n s , 171,321 

R e - e v a l u a t i o n 
Burden o f p r o o f , 159,388 
M a t e r i a l c hange 

P r o v e n 
Not p r o v e n , 159 

PSYCHOLOGICAL CONDITIONS & FACTORS 
A r i s i n g . f r o m i n j u r y , 35,169 
C o m p e n s a b i l i t y 

M a j o r c o n t r i b u t i n g t e s t , 205,226,279 
McGarrah t e s t , 205 

U n r e l a t e d t o i n j u r y , 227 
REOPENING CLAIM WITHIN ONE YEAR OF DETERMINATION ORDER 

See a l s o : MEDICALLY STATIONARY 
RES JUDICATA 

Burden o f p r o o f , 202,310 
C o m p e n s a b i l i t y o f c o n d i t i o n , 120,167,310,348 
F i n a l o r d e r n o t a p p e a l e d , 177 
S u c c e s s i v e a g g r a v a t i o n c l a i m s , 202,310 
S u c c e s s i v e m e d i c a l s e r v i c e s c l a i m s , 348,384 

SETTLEMENTS & STIPULATIONS 
SUBJECT WORKERS S e e NON-SUBJECT/SUBJECT WORKERS 
SUCC E S S I V E I N J U R I E S S e e AGGRAVATION/NEW INJURY 
TEMPORARY TOTAL D I S A B I L I T Y 

S e e a l s o : MEDICALLY STATIONARY 
Due 

F o l l o w i n g O p i n i o n & O r d e r , 358 
I n t e r i m c o m p e n s a t i o n 

A g g r a v a t i o n c l a i m v s . c l a i m i n f i r s t i n s t a n c e , 1,25, 
I n c l u s i v e d a t e s , 198,349,350 
L a t e f i l i n g o f c l a i m , 328,342 
L i m i t e d , on r e v e r s a l o f d e n i a l , 109 
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I n t e r i m c o m p e n s a t i o n ( c o n t . ) 
M e d i c a l v e r i f i c a t i o n , 25,384 
Not due where w o r k i n g , 1,198 
Not l i m i t e d on r e v e r s a l o f d e n i a l , 111 
Two i n s u r e r s pay f o r same p e r i o d , 161 

M e d i c a l v e r i f i c a t i o n r e q u i r e d , 236 
R e g u l a r work d i s c u s s e d , 198 
R e o p e n i n g 

Worsened c o n d i t i o n r e q u i r e d , 267 
T e r m i n a t i o n 

D e f e r e n c e t o t r e a t i n g d o c t o r , 252 
G e n e r a l l y , 12 
M e d i c a l l y s t a t i o n a r y , 238,252,368 
O f f - j o b i n j u r y , 464 
S u s p e n s i o n o r d e r , 154 
U n i l a t e r a l , 12 

THIRD PARTY CLAIM 
A t t o r n e y ' s f e e , 282 
S e t t l e m e n t — s t a n d a r d , 250,251 

VOCATIONAL REHABILITATION 
D a t e o f i n j u r y d e t e r m i n e s a p p l i c a b l e r u l e s , 63 
E n t i t l e m e n t , 63 
R e t r o a c t i v i t y o f r u l e s , 63 
T e r m i n a t i o n , 364 
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Culp, Charles L., 81-03091 (2/83) 
Cureton, L o n n i e , 81-04237 (3/83) 
Daugherty, Charles W., 80-09223 & 81-01183 (1/83) 
D a v i s , Janet D., 81-01117 (3/83) 
Davis, W i l l i a m A., 81-08455 (1/83) 
Day, L o r r i K., 81-09685 (3/83) 
Deos, Jack, 81-02829 (2/83) 
Desau, David R., 81-05375 (2/83) 
Dunsmore, Sandra, 82-02555 (1/83) 
Duran, Nancy A., 81-04607 (1/83) 
Durham, David R., 81-05933 (3/83) 
D u v a l l , Kay, 80-08624 (1/83) 
E s q u i v e l , J u v e n t i n o , 82-03874 (3/83) 
Everson, E r n e s t E., 80-09191 & 80-09192 (3/83) 
F i s h e r , L a u r e l T., 82-00769 (3/83) 
F o r s y t h , James, 81-02716 (1/83) 
F r a n z e l , Joan P., 81-02107 (1/83) 
Freeman, L e s l i e (Sanders), 81-06083 ( l / 8 3 ) / 8 3 ) 
Gates, Mary, 82-04403 (1/83) 
G a y l o r d , W i l l i a m R., 80-04832 (2/83) 

-500-



MEMORANDUM OPINIONS 

Name,' WCB Number (Month/Year) 
G i o f u , Robert, 81-09105 (3/83) 
Greer, Dimidy A., 80-08353 (3/83) 
Gross, Leon F. , 81-06755 (1/83) 
G u t i e r r e z , Clemente E., 82-03054 (3/83) 
H a c k e t t , J u l i a , 82-02055 (1/83) 
H a l l , Jay, 81-011495 (1/83) 
H a r r i s , C a r l F., 82-01036 (3/83) 
H a s s l e r , Maxine, 81-03872 (2/83) 
Hauser, Benton L., 82-00700 (3/83) 
H e l z e r , Joanne M., 81-07340 (3/83) 
H i l d e r b r a n d , James, 82-00123 (3/83) 
H i l l , Del Ray, 81-00862 (1/83) 
Hoban, J e r r y , 81-11726 (1/83) 
Hoover, E s t h e r , 81-02324 (2/83) 
Hoppe, L o i s , 81-10080 & 80-06520 (2/83) 
Horner, L l o y d J., 80-02020 (3/83) 
H o r t , A l b e r t E., 80-11056 (2/83) 
Hunnel, Sandra J., 81-10600 (2/83) 
H u r t , John M., 82-00329 (3/83) 
H u t c h i n s o n , Marc, 81-01715 (1/83) 
J e f f r i e s , Frances M., 81-11401 (3/83) 
Jones, Murl E., 81-06864 (1/83) 
Jordan, M e l v i n , 81-08472 (1/83) 
K a f o r s k i , Lawrence J., 81-08076 (1/83) 
K a p p i t z , W i l l i a m H., 81-08674 (3/83) 
Ketchum, Frank, 81-04706 (1/83) 
King, Randy, 82-03625 (3/83) 
K n i g h t , Margaret, 82-05544 (3/83) 
K n i s k e r n , J u d i t h Ann, 81-09014 (1/83) 
Kramer, Dennis R., 81-11127 (2/83) 
Kutch, G e r a l d , 82-00202 (2/83) 
Langley, B i l l e y L., 81-06997 (1/83) 
Lawson, Wesley A., 81-09032 (3/83) 
Leap, Dale L., 81-07262 (2/83) 
Lewis, D.H & E.M., 81-05850 (3/83) 
Lewis, Paul E., 78-04577 (3/83) 
L i t t l e f i e l d , Raymond S., 81-10191 & 81-06530 (3/83) 
Londo, Beulah I . , 81-03379 (2/83) 
Lundy, Eyvonne, 81-04501 (1/83) 
Lyon, Claude, 81-11497 (3/83) 
Macon, Wyman L., 81-11568 (2/83) 
Madden, Essie F., 80-00127 (2/83) 
Manning, Ronald, 81-10733 (3/83) 
Margison, H a r o l d A., 81-07478 (3/83) 
M a r s h a l l , Danny C , 81-07627 (2/83) 
Masoumpanah, Ahmad, 81-02934 (1/83) 
Maxwell, C a r l , 79-00195 (1/83) 
McCann, A l b e r t , 81-11537 & 82-02702 (3/83) 
McCormick, Timothy I . , 81-06127 (3/83) 
McCoshum, Gary, 81-09301 (2/83) 
McKinney, Kenneth N., 79-02868 (1/83) 
McLaughlin, Thomas P., 81-11623 (3/83) 
Mead, Kenneth R., 82-03356 (3/83) 
Mead, R u s s e l l J., 82-00953 (2/83) 
M i l l e r , Sharon, 82-01711 (3/83) 
M i l l s , Rhonda G., 81-10908 (3/83) 
M i l l u s , Debra, 82-02443 & 81-00941 (2/83) 
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M i n n i c k , W i l l i a m , 81-04753 (3/83) 
Moser, Mary F., 81-04008 (2/83) 
Murchie, L i n d a S., 81-10564 (1/83) 
Nordberg, Marion, 81-07851 
O s o r i o , Martha 1 0., 82-01241 (3/83) 
Owen, David C , 81-08660 (1/83) 
P a r k e r , Thomas D., 80-10438 (3/83) 
Parks, W i l l i a m N., 81-06839 (1/83) 
P a u l , Vesta G., 81-01113 (2/83) 
Pence, R u s s e l l , 80-10831 (3/83) 
Pennington, M o l l i e A., 82-02875 (3/83) 
P e t e r s o n , Kenneth M., 80-06187 (1/83) 
P e t t i j o h n , Lewis D., 82-01599 (3/83) 
Peyton, Gary B., 81-11299 ( 3/83) 
Peyton, Gwen A., 82-02345 (2/83) 
P o p o f f , F l o r e e n A., 82-01327, 82-00116 e t c . (3/83) 
Powers, C o l l e e n G., 80-02368 ( 3/83) 
P u r i f o y , Bordy, 81-09206 (2/83) 
Ramm, Leroy L., 81-08806 (2/83) 
Reavely, D o l o r e s , 81-09587 
Reed, Rick R., 81-00172 (3/83) 
R i g o t , Cindy, 80-10186 (1/83) 
Robbins, Teresa, 82-00224 (2/83) 
Robertson, Jesse, 80-00717 (2/83) 
Rodriguez, Lupe, 81-06244 (1/83) 
Ruzicka, Mary E., 82-02222 (3/83) 
Sampson, C h a r l e s , 81-06270 (2/83) 
S a r i c h , Judy A., 82-02672 (1/83) 
S c h a f f e r , K a r l , 81T09005 (2/83) 
S c h u l t z , M a r i e , 81-07798 (3/83) 
Schu s t e r , C a r r i e L.,\82-03084 (3/83) 
Scruggs, Maggie, 81-09732 (1/83) 
Sharp, Jesse, 81-04002 & 82-01934 (1/83) 
S h e r r i l l , Tim, 80-11067 (2/83) 
Shotsky, L i n d a , 81-11135 ( 3/83) 
Sisemore, J e f f r e y , 81-05374 (3/83) 
S k i n n e r , H o l l y A., 81-09171 (3/83) 
Smith, David G., 81-08590 (1/83) 
Smith, R i c h a r d , 81-07640 (2/83) 
Smith, Roy L., 82-01544 (2/83) 
Smithey, L l o y d K., 81-11230 (1/83) 
S o l d , F r e d e r i c k J., 81-03459 (3/83) 
Solomon, R e g i n a l d B., 81-10476 (2/83) 
S p i l d e , David, 82-01266 (2/83) 
S t e e l e , George, 81-06823 (2/83) 
Stevens, D o r i s M., 81-08495 (1/83) 
Strawn, D a r r e l l G., 80-06395 (1/83) 
S t r i c k l a n d , Donald, 78-06887 (3/83) 
S u n s e r i , Gerald J., 82-00729 & 82-03147 (2/83) 
T a y l o r , Gene R. , 81-10917 & 82-04748 (3/83) 
Thacker, Donald J., 80-11388 (1/83) 
T h e r i a u l t , A r t h u r , 81-09550 (2/83) 
Thomas, Leora A., 81-03307 (2/83) 
Tolman, Gordon B., 81-01036 (2/83) 
T r a v i s , Paula, 81-11054 (3/83) 
Tucker, L i n d b e r g M., 80-09391 (3/83) 
Tupper, L o v i e , 81-00482 (3/83) 
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T u r n e r , James E., 81-07597 (1/83) 
V i e r r a , C a r o l A., 81-04322 & 81-04547 (1/83) 
V o l k e r s , Edgar B., 82-03455 (3/83) 
V o l k e r s , Edgar, 81-04175 (2/83) 
Wager, R u s s e l l W. , 81-11590 (1/83) 
Waldron, Duane E., 81-04702 ( 3/83) 
Walker, Sandra, 81-10314 (2/83) 
Wallace, Harvey M., 80-05364 (2/83) 
Weir, John R., 81-06324 (2/83) 
Welborn, S h i r l e y , 81-09686 (3/83) 
West, C a r l F. 80-00288 (3/83) 
W e s t f a l l , Marvin D. , 81-02120 (1/83) 
W h i t l e y , James E., 80-06085 (2/83) 
Widenmann, Leo, 81-05767 (-2/83) 
Wight, B e t t y W., 78-08991 (1/83) 
W i n k l e r , Karen M., 81-04022 (2/83) 
Zandofsky, John S., 81-00185 (2/83) 
Zehe, F r e d e r i c k H., 81-04884 (3/83) 

The f o l l o w i n g d e c i s i o n s under Own Motion J u r i s d i c t i o n a re 
no t p u b l i s h e d i n t h i s volume. They may be or d e r e d from 
the Workers' Compensation Board u s i n g t h e numbers p r o v i d e d . 

OWN MOTION JURISDICTION 

Name, WCB Number (Month/Year) 
Anderson, Dianna, 81-0182M (3/83) 
Armstrong, B i l l , 82-0258M (1/83) 
Audas, Troy, 82-0193M & 82-0328M (3/83) 
Baker, R i c h a r d , 83-0035M (2/83) 
B a l d w i n , Gerald A., 83-0058M (3/83) 
Barnes, Diane, 82-0042M (3/83) 
Barnes, Harvey, 83-0023M (2/83) 
Bass, C o r r i e , 83-0005M (1/83) 
Been, Norman, 83-0021M (1/83) 
Bones, Leonard W., 83-0006M (1/83) 
Brown, Raymond, 83-0063M (3/83) 
Bush, Dorothy, 81-0333M (3/83) 
Cabal, Robert C , 82-0259M (1/83) 
Cardoza, L i n d a , 83-0009M (1/83) 
Champlin, M a u r i , 83-0002M (1/83 & 3/83) 
demons, Richard E. , 82-0185M (3/83) 
Coble, Steven, 83-0028M (2/83) 
Combs, H a r o l d W., 83-0015M (3/83) 
Cooper, Edward E., 82-0148M (1/83) 
Crocker, Peter E., 83-0059M (3/83) 
C u r r y , H a r o l d , 81-0215M (1/83) 
D a v i s , Denise, 82-0175M (1/83) 
Davis, Wallace J., 83-0029M (2/83 & 3/83) 
Delgado, Joseph, 83-0036M (3/83) 
D o r o s k i , Anthony, 83-0037M (2/83) 
Dowdy, Roscoe, 82-0292M (3/83) 
D u f f y , P a t r i c k , 83-0050M (3/83) 
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E l w e l l , John, 81-0320M (2/83) 
F a s t , Donald D., 82-0318M (1/83) 
F o r r e s t e r , B i l l y , 83-0071M (3/83) 
Foust, George, 83-0087M (3/83) 
Franks, W i l l i a m A l l e n , 83-0038M (3/83) 
F r e a r , James, 82-0291M (3/83) 
Gardner, Dennis L., 82-0284M (1/83) 
Gardner, John, 83-0051M (3/83) 
Gascon, Fred, 82-0269M (1/83) 
G i f f i n , J e r r y D., 83-0079M (3/83) 
Grant, F r e d e r i c k , 83-0042M (3/83) 
Hacker, Roy L., 83-0066M (3/83) 
Haines, Robert J., 82-0316M (1/83) 
Hansen, K a t h l e e n , 81-0262M (1/83 & 3/83) 
H e i d e n r e i c h , K a r l F., 83-0056M (3/83) 
H e t r i c k , Gregory, 83-0032M (3/83) 
H i l l s , Frank, 82-0232M (1/83) 
H o l l i d a y , R i c h a r d , 83-0024M (3/83) 
Holmstrom, P a u l , 81-0277M (3/83) 
Howard, T e r r y 0., 83-0084M (3/83) 
Hubbs, Warren, 82-0171M (3/83) 
H u l b e r t , David, 83-0075M (3/83) 
H u r l e y , Howard, 83-0018M (1/83) 
Jackson, Robert D., 83-0025M (1/83) 
Jerome , Davids 82-0137M (2/83 . & 3/83 ) 
Jones, Leo, 82-0164M (1/83 & 3/83) 
K a r s t e n s , Harvey K., 83-0067M (3/83) 
Kaufman, I v a n L., 82-0297M (3/83) 
K i l d o w , Karen, 82-0208M (3/83) 
K i m b r e l , Sadie M., 81-0317M (2/83) 
Koenig, Tom, 83-0061M (3/83) 
Kreamier, Fred W., 83-0041M (3/83) 
Landers, A r t h u r , I I , 81-0265M (3/83) 
Larson, S h i r l e e n , 83-0077M (3/83) 
Leas, Teresa, 83-0003M (1/83) 
Lewis, R u s s e l l , 81-0295M (3/83) 
Lewis, W i l b u r A., 82-0160M (3/83) 
L i n d e r , J a n i c e , 83-0068M (3/83) 
L i n d s l e y , S t a n l e y , 81-0064M (3/83) 
L o v e l l , Hazel S t a n t o n , 81-0037M (2/83) 
L o v i n s , L l o y d , 83-0043M (3/83) 
Mack, John, 83-0034M (3/83.) 
Mansker, Melba, 83-0083M (3/83) 
M a r c o t t , Kevin L., 83-0040M (3/83) 
McCasland, Margie, 81-0226M (3/83) 
McClay, T a y l o r L., 82-0309M (2/83) 
McConly, R i c h a r d , 83-0017M (1/83) 
McKelvey, Ronald, 83-0014M (3/83) 
McKinney, Mary, 83-0057M (3/83) 
M i l l e r , Lynn, 83-0074M (3/83) 
M i l l e r , Raymond, 83-0047M (3/83) 
Muehlhauser, Eugene, 83-0027M (2/83) 
Myers, Lavene M. Re i g a r d , 83-0062M (3/83) 
Noah, Edward, 83-0060M (3/83) 
Noyes, D a r r e l , 83-0022M (3/83) 
Palmer, Mary R., 83-0081M (3/83) 
Paulsen, John A., 83-0048M (3/83) 
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Paynter, Warren, 82-0325M (1/83) 
Peabody, E i l e e n Mae, 83-0053M (3/83) 
Peabody, Horace E. , 83-0030M (2/83 3/83) 
Peyton, Gary, 82-0253M (1/83) 
Poe, Theodis E. 82-0324M (1/83) • 
P u l l e n , Edward, 83-0033M (2/83) 
Robertson, David, 81-0130M (2/83) 
Romero, Oscar, 82-0313M (1/83) 
S a l v e t t i , Roy, 81-0223M (2/83) 
Schenck, Robert A., 81-0198M (1/83) 
Schra, James, 82-0281M (1/83) 
S i e w e l l , Noel R., 83-0013M (1/83) 
Smith, P h i l l i p R., 83-0073M (3/83) 
Smith, W a l t e r G., 82-0181M (2/83) 
Sykes, Robert F o s t e r , 83-0020M (1/83) 
T a l l , Donald, 82-0095M (1/83) 
Thompson, Lawrence, 83-0G44M (3/83) 
Todd, E a r l e n e , 83-0054M (3/83) 
T o n k i n , Thomas, 82-0312M (3/83) 
T r o i a n o , Matthew, 83-0052M (3/83) 
T u r n b u l l , James, 82-0320M (3/83) 
Turner, C e c i l J e n e t t a , 81-0325M (1/83) 
V i n s o n h a l e r , M e l v i n , 83-0039M (3/83) 
W a r k e n t i n , J e r r y L., 83-0046M (3/83) 
Weber, Donald, 81-0089M (3/83) 
Weckerle, Joe, 81-0221M (1/83) 
W e l l s , H e r b e r t J., 81-0276M (1/83) 
Whisenhunt, Andrew, 83-0083M (3/83) 
White, James C a r l o s , 82-0213M (3/83) 
Widener, L u c i l l e M., 83-0012M (2/83) 
W i l k e n , K e i t h , 83-0008M (1/83) 
W i l k i n s o n , M e l v i n F., 83-0070M (3/83) 
W i l l i a m s , Norman, 82-0326M (1/83) 
Wilmoth, Vyron, 82-0145M (1/83) 
Woody, Ulyess L., 83-0064M (3/83) 
Wray, R a l e i g h , 82-0319M (1/83) 
Wyers, Frank, 83-0011M (1/83) 
Y a r b e r r y , Roger D., 83-0010M (1/83) 
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CLAIMANTS INDEX 

Claimant (WCB Number and/or Court C i t a t i o n ) — Page(s) 

A k i n s , Robert L. ( 8 2 - 0 1 0 1 3 ) — - — 2 3 1 
A l g e r , Esta L. (81-08628) 321 
A l s a b r o o k , C o r b i n D. (80-07902, 81-09287 & 82-01093) 323 
A n f i l o f i e f f , Juan (78-04612) 374 
A n n e t t e , E r n e s t A. (80-07108) 35 
Arnaud, Garland J. [79-10623 & 61 Or App 573 (1983)]- --423 
Babcock, Dick L. (81-11786) -325 
Bacon, Warren C. (80-00875) 41 
Baer, Fred (80-06842 & 61 Or App 335 (1983)] 4.06 
B a h l e r , Zelda M. (79-06095)- 44 
Baker, Ger a l d (80-00048) 375 
Ba l e s , O r v i l l e A. [80-03397 & 61 Or App 613 (1983)] 425 
B a r r e t t , D.L. (82-04936) 266 
Bauman, Steven [80-04870 & 62 Or App 323 (1983)] 456 
Bean, W i l l i a m N. (82-01579) -205 
B e a t t i e , Barbara [80-05477 & 62 Or App 355 (1983)] 461 
B e c h t e l , Suzan ( 8 0 - 0 5 2 1 6 ) — • 267 
Bender, Noland (80-02532) 107 
Benson, Jack ( 8 1 - 1 0 1 6 7 ) — 257 
Benson, Katheryn S. (81-09987)- 376 
Best, C u r t i s H. (81-05481) — 298 
B e v i e r , D a n i e l K. (81-07645) 258 
Bond, T e r r y L. (81-01288 & 81-04848) 179 
Bono, Anthony A. (80-11418) 1 
Bracke, Sharon [294 Or 483 (1983)] --467 
Brewer, I s h b e l [80-10782 e t c . & 62 Or App 124 (1983)] -445 
B r i s t e r , L l o y d E. (82-0247M) -85 
Brown, Jack (81-02709) — 1 0 8 
B u r w e l l , R ichard (82-08088)-- 232 
Cheney, David (81-01812) -- — 21,109 
Chisholm, W.A. (80-06975) 260. 
Chytka, Bonnie J. (79-08055)- 86 
C l a r k , Gary L. (80-04402 & 80-04403)-----117 
Cox, Robert (81-08800) 88 
D a l t o n , Robert W.'(82-02824)— 352 
Davies, R i c h a r d (80-05224 & 80 - 0 2 6 3 5 ) — • 25 
Davis, Denise (82-0175M)- 154 
Davis, L e o l a L. (81-10941)- -267 
Davi s , L i e s e l o t t e (81-10225) 12,153 
Dees, P a t r i c i a M. ( 8 0 - 0 3 1 7 2 ) — 120 
D e l e p i n e , Robert (81-05413) 72 
Doney, James H. (81-05878) 268 
Dooley, Douglas (79-08349) 125,181 
Dragowsky, W i l l i a m (82-01340) --353 
Duman, Anthony J. (81-02571) 260 
E a r l y , Stephen R. (81-02043) 169 
E l l i o t t , P a t r i c k [80-04905 e t c . , 61 Or App 269(1983)] 398 
E l l i s , Vernon D. (81-06304) 45 
E l l s , Marion L. ( 8 2 - 0 3 1 0 2 ) — 232 
Elwood, O l i v e J. (80-10264) 205 
Eubanks, B i l l y J. (81-07465)-- 131 
Evans, W i l l a r d [80-11378 & 62 Or App 182 (1983)] 452 
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Claimant (WCB Number and/or Court C i t a t i o n ) Page(s) 

Evey, S y l v i a M. (81-02461) :-89 
Fincham, Guy (81-04246) 90 
F r a s e r , Dennis (81-03809) 271 
Gabel, Adam J. (81-02817, 81-03932 & f i v e more ) 274 
G a r b u t t , Norman L. (80-11364) — 2 6 2 
G i l l i a m , A n i t a (81-07539) ;-377 
G i n t e r , John P. (81-05811 & 62 Or App 118 (1983)] -442 
Givens, C h r i s t i n e Nelson (80-05753 e t c . & 61 Or App 490 (1983) 414 
Godin, J e a n e t t e B. (81-08842 & 81-08843) 90 
Goodrich, Sharon E. (81-01953) 181 
Graves, D i l l a r d John [81-09411 & 62 Or App 444 (1983)] 464 
Green, D a r r e l l H. (81-01678) 183 
Gregory, Elmer C. (82-00428) 93 
G r i g g s , D a n i e l D. (81-05101) 154 
G u l i c k , Kenneth E. (81-10359) -136 
H a c k e t t , J u l i a (82-05673) 233 
Hahn, L o u i s (81-11151) 380 
Hahne, F r e d e r i c k E. (82-01831) — 215 
Hale, Lee P. (81-08232) 328 
H a l l , Glenn 0. (81-03510) 11,275 
H a m i l t o n , B e t t y L. ( 8 0 - 0 9 2 2 8 ) — - — 2 7 9 
H a m i l t o n , P h y l l i s J. (81-04785) 355 
Hansen, Kathl e e n (81-0262M) -318 
Hanson, Dwayne L. (81-11048) 281 
Hardy, Jesse E. (82-00018) 171 
Hargraves, Quinten S. (81-00662 & 81-00663) '156 
Hargraves, Quinten S. (81-07859)- -155 
Harmon, R i c h a r d W. (80-05381) 233 
H a r t , Lance (81-10037) -380 
H e s t k i n d , Rose (WCB n/a) 250 
H e w i t t , F l o y d (79-07248) 159 
Hockema, Benjamin 0. (80-09555) 299 
Hodges, L p r e t t a M. (80-07667) • — 235 
Hogansen, K a r l (82-0314M) 318 
Hogenson, R i c h a r d (81-09533) --216 
H o l l a n d , Suzanne A. (81-01225) 94 
Howard, Roscoe (82-01231 & 81-10827) -329 
Hughes, Vernon W. [79-09361 & 61 Or App 566 (1983)] 419 
Hughes, W i l l i a m W. (81-11780) 358 
Hunter, Lena ( 8 1 - 0 7 9 4 2 ) — 301 
Hutson, C a r l (Case No. CV0135600) : 95 
I r e y , H e r b e r t J. (81-09633)- -159 
Jensen, Madeline M. (81-01029) :--381 
Johnson, James B. (81-03979)---—47 
Johnson, John [79-03695, 61 Or App 286 (1983)] 401 
Jordan, Henry C. (81-01698) 95,282 
Ki n g , Randy (82-0134M) 345 
Kirkwood, R i c h a r d (80-03825) 140 
K i s o r , Leonard F. (WCB n/a) 282 
K l i n s k y , Joseph R. (81-02964) 332 
Knoblauch, F r a n c i s (82-01201)-: 218 
K o t i l a , W a l t e r P. (81-02492) 254 
Kurovsky, Dennis (82-00117) 58 
Ladd, C l a y t o n (80-07078 & 80-07079) --220 
L a h a i e , David L. (81-02644 & 81-04603) 362 
Land, Gary D. (79-07894) 363 
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Messinger, D a r r e l l (81-03898, 81-04590 & s i x more) 161 
M i l l e r , Edward 0. (79-03231 & 83-02511)- 286 
M i l l e r , L o i s E. (82-01310) 63 
M o f f e t , Steven E. (80-11650, 81-06929 i» 80-11445) --56 
M o g l i o t t i , Ronald W. (81-10963) -384 
Montgomery, Robert L. (81-11049) -167 
Morton, Dianna Marie (80-01538) 19 
M u l l i n s , D a n i e l (80-09638) --266 
Myers, Robert E. (80-08694) 364 
Neal, Leon (80-09615) 221 
Newton, J e f f r e y D. (Case No. CV0144500)- 66 
Noble, Barbara D. (81-05446)-----13 
Northey, Roy D. (81-00163) — 1 5 
N o r t o n , B i l l y D. (82-01771) -176 
O'Leary, Mary (80-07237) 245 
Osborne, Mary E. (Southworth) (81-03984) 186 
Oswald, R i c h a r d J. (81-07609) 16 
Owens, David B. (82-01030) •—189 
P a r e s i , K r i s t i e [77-06083 & 62 Or App 139 (1983)] -449 
Paxton, T e r r y L. (82-04425) 386 
P e n i f o l d , I r e n e (78-09826): 154 
P e t e r s o n , Marvin [294 Or 537 (1983)] 472 
P h i l l i p s , K e i t h (80-06429) 388 
P l a n t , Lee B. (79-08499, 82-00107 & 82-00108) -111 
P o w e l l , Sarah J. (81-08573) — 1 7 6 
P r i a n , John L. (81-09695) -81 
P r i c e , Noble (80-06188 & 80-05506) 190 
Q u a i l s , E l b e r t E. (80-09903 & 81-08303) — 112 
Queen, Robert J. [79-03862 & 61 Or App 702 (1983)] 439 
Ragland, John B. (81-00690) 395 
Ramberg, Rhea R. (81-10707) 306 
R a t l i f f , M ichael A. (81-10580)- --83 
Rentz, Dennis A. (83-0001M)—- — 8 
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S t i l l , Gregory (82-06023)-- 396 
S t o c k t o n , Jack (81-0296M) 319 
S t o r e y , Jay (81-09441) 256 
S t r e b e n d t , W i l l i a m (81-10056) 314 
Swenson, W i l l i a m S. (82-03972) --346 
Szabo, Eugene (81-07103) 104 
Tat e , Mary L. (81-04682 & 81-05233) 368 
T a y l o r , Charles H. (81-07834)—---168 
T e e l , Robert W. [294 Or 588 (1983)] 477 
T e s t e r , Chet (82-04912 & 82-01933)- 295 
Thomas, Eugene (81-07043 & 81-07044) --16 
Thomas, Louise W. (81-05919) -245 
T i l l e r y , George A. (81-07576) 105 
T o l l a d a y , Bonnie R. (82-01493) 198 
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Vanderschuere, Rick A. (81-04862, 81-00660 & 81-00661) 339 
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Wallace, Samuel [81-02577 & 61 Or App 695 (1983)]-----434 
Webb, W i l l i a m (81-11715)- : 348 
Webber, A r n o l d L. (80-03390 & 81-04831)- 247 
Webster, Lorene M. (81-04035) 349 
Weidman, Brock (81-04440) 105 
White, Dawn C. (82-03402) 320 
W h i t l e y , Robert (80-02449) 374 
W i l g e r s , John V. (81-08703) 228 
W i l k e r s o n , R i c h a r d E. (81-08597)- 203 
W i l l i a m s , Marta (81-10519) 105 
Wine, R i c h a r d L. (81-02880)—: 203 
W i t t l a k e , John J. (81-08793) 350 
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