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R I C K CARLSON, C l a i m a n t WCB T P - 8 3 0 0 4 
R o y c e , S w a n s o n & T h o m a s , C l a i m a n t ' s A t t o r n e y s J u l y 6, 1 9 8 3 
W o l f , G r i f f i t h e t a l . ; , A t t o r n e y s I n t e r i m T h i r d P a r t y O r d e r 
N o r e e n S a l t v e i t , A t t o r n e y o f P a r t i a l D i s t r i b u t i o n 
C l a i m a n t has p e t i t i o n e d the Board f o r r e s o l u t i o n of a d i s p u t e 

c o n c e r n i n g the p r o p e r d i s t r i b u t i o n of the p r o c e e d s of a t h i r d 
p a r t y r e c o v e r y . See ORS 656.154, 656.593. C l a i m a n t has o b t a i n e d 
a judgment a g a i n s t the t h i r d p a r t y i n the amount of a p p r o x i m a t e l y 
$46,000. C l a i m a n t has r e c e i v e d w o r k e r s ' compensation b e n e f i t s , 
a p p a r e n t l y from two i n s u r e r s : G e n e r a l A c c i d e n t I n s u r a n c e Company 
( C l a i m No. 26 C 9 2 7 6 0 ) ; and Kemper I n s u r a n c e Company ( C l a i m No. 8 7 
CM 115907 N). The check i s s u e d by the t h i r d p a r t y i n s a t i s f a c t i o n 
of t he judgment o b t a i n e d by c l a i m a n t i n the t h i r d p a r t y a c t i o n i s 
made p a y a b l e to c l a i m a n t , h i s a t t o r n e y and G e n e r a l A c c i d e n t 
I n s u r a n c e . T h i s check i s d a t e d May 16, 1983 and, as of t h i s d a t e , 
has n o t been n e g o t i a t e d due to the r e f u s a l of G e n e r a l A c c i d e n t 
I n s u r a n c e t o i n d o r s e i t . 

The a p p a r e n t b a s i s f o r G e n e r a l A c c i d e n t I n s u r a n c e w i t h h o l d i n g 
i t s i n d o r sement i s t h a t Kemper I n s u r a n c e Company i s making a 
c l a i m , p u r s u a n t to ORS 656.580 (2) and 656.593 (1) ( c ) , a g a i n s t the 
p r o c e e d s of c l a i m a n t ' s t h i r d p a r t y r e c o v e r y . G e n e r a l A c c i d e n t 
I n s u r a n c e r e f u s e s t o n e g o t i a t e t h e check u n t i l Kemper I n s u r a n c e 
Company makes c l e a r t h e n a t u r e and e x t e n t of i t s c l a i m . 

At the p r e s e n t , t h i s d i s p u t e a p p e a r s to be between two 
i n s u r e r s , both of which c l a i m a l i e n a g a i n s t the p r o c e e d s of 
c l a i m a n t ' s t h i r d p a r t y r e c o v e r y . There i s no d i s p u t e c o n c e r n i n g 
c l a i m a n t ' s a t t o r n e y ' s e n t i t l e m e n t to a r e a s o n a b l e a t t o r n e y ' s f e e 
p a y a b l e from the p r o c e e d s of c l a i m a n t ' s t h i r d p a r t y r e c o v e r y . 
T h e r e i s no d i s p u t e c o n c e r n i n g the e x t e n t of c o s t s i n c u r r e d by 
c l a i m a n t i n the p r o s e c u t i o n of h i s t h i r d p a r t y a c t i o n ; nor i s 
t h e r e a d i s p u t e c o n c e r n i n g c l a i m a n t ' s e n t i t l e m e n t to a minimum 
p e r c e n t a g e of the t h i r d p a r t y r e c o v e r y . ORS 656.593 (1) (a) and ( b ) . 

We have p r e v i o u s l y s t a t e d a p o l i c y i n f a v o r of p a r t i a l 
d i s t r i b u t i o n of a t h i r d p a r t y r e c o v e r y pending Board r e s o l u t i o n of 
d i s p u t e d i s s u e s . John J . O ' H a l l o r a n , 34 Van N a t t a 1101, 1103 
( 1 9 8 2 ) ; George B e d s a u l , 35 Van N a t t a 695 (May 24, 1 9 8 3 ) ; s e e a l s o 
John G a l a n o p o u l o s , 34 Van N a t t a 615 ( 1 9 8 2 ) . 

I n James H. R o b e r t s , 34 Van N a t t a 1603 ( 1 9 8 2 ) , we noted the 
l e g i s l a t i v e p o l i c y i n f a v o r of the p u r s u i t of t h i r d p a r t y a c t i o n s 
by i n j u r e d w o r k e r s r e p r e s e n t e d by t h e i r own l e g a l c o u n s e l , 
o b s e r v i n g t h a t the l e g i s l a t u r e has p r o v i d e d t h a t l i t i g a t i o n c o s t s , 
i n c l u d i n g a t t o r n e y f e e s , a r e p a i d f i r s t from the p r o c e e d s of a 
t h i r d p a r t y r e c o v e r y ; t h a t the c l a i m a n t / p l a i n t i f f then r e c e i v e s a 
minimum s t a t u t o r y p e r c e n t a g e of the t h i r d p a r t y p r o c e e d s ; and 
t h a t , " o n l y t h e n does t h e p a y i n g agency have the o p p o r t u n i t y t o 
s a t i s f y i t s l i e n i n whole or i n p a r t by payment from the r e m a i n i n g 
b a l a n c e of the p r o c e e d s . * * * I n o t h e r words, t h e i n d u s t r i a l 
i n s u r e r i s t h i r d i n l i n e * * * ." 34 Van N a t t a a t 1605. 

I n v iew of the f a c t t h a t , upon r e c e i p t of the check i s s u e d by 
t h e t h i r d p a r t y , c l a i m a n t had an immediate r i g h t to d i s t r i b u t e the 
p r o c e e d s to the e x t e n t of h i s l i t i g a t i o n c o s t s , a t t o r n e y ' s f e e and 
h i s minimum s t a t u t o r y p e r c e n t a g e . G e n e r a l A c c i d e n t I n s u r a n c e 
Company had no r e a s o n a b l e b a s i s f o r r e f u s i n g to a g r e e t o the terms 
of a p a r t i a l d i s t r i b u t i o n . 
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The a p p a r e n t d i s p u t e between the two p a y i n g a g e n c i e s , 
assuming the v a l i d i t y of both i n s u r e r s ' r e s p e c t i v e l i e n s , i s a 
m a t t e r which can be r e s o l v e d by the Board a t a l a t e r d a t e a f t e r 
t h e p a r t i e s have had an o p p o r t u n i t y to p r e s e n t documentary 
e v i d e n c e and argument r e l a t i v e to the i s s u e s i n v o l v e d i n making a 
f u r t h e r d i s t r i b u t i o n of the p r o c e e d s of c l a i m a n t ' s t h i r d p a r t y 
r e c o v e r y . : 

ORDER 

G e n e r a l A c c i d e n t I n s u r a n c e Company i s d i r e c t e d to i n d o r s e t h e 
c h e c k i s s u e d by the t h i r d p a r t y d e f e n d a n t i n s a t i s f a c t i o n of the 
judgment o b t a i n e d by c l a i m a n t , and c l a i m a n t i s a u t h o r i z e d to make 
a p a r t i a l d i s t r i b u t i o n of the p r o c e e d s by payment of c l a i m a n t ' s 
l i t i g a t i o n c o s t s and c l a i m a n t ' s a t t o r n e y ' s f e e . C l a i m a n t s h a l l be 
p a i d and r e t a i n t h e a p p r o p r i a t e p e r c e n t a g e of the b a l a n c e of the 
p r o c e e d s i n s a t i s f a c t i o n of h i s minimum s t a t u t o r y s h a r e , and the 
r e m a i n i n g b a l a n c e of t h e p r o c e e d s s h a l l be h e l d i n t r u s t by 
c l a i m a n t ' s a t t o r n e y u n t i l s u c h time a s the Board o r d e r s a f u r t h e r 
d i s t r i b u t i o n . 

W i t h i n twenty (20) d ays of the d a t e of t h i s o r d e r , the 
p a r t i e s s h a l l a d v i s e the Board as to how t h e y w i s h to p r o c e e d w i t h 
r e g a r d to a f u r t h e r d i s t r i b u t i o n . 

RICHARD D I L K A , C l a i m a n t Own M o t i o n 8 3 - 0 1 4 1 M 
J u l y 6, 1 9 8 3 
O r d e r D e f e r r i n g Own M o t i o n R e l 

C l a i m a n t has r e q u e s t e d t h a t the Board e x e r c i s e i t s own motion 
a u t h o r i t y p u r s u a n t to ORS 656.278 and reopen h i s c l a i m f o r an 
a l l e g e d l y worsened c o n d i t i o n r e l a t e d to h i s September 7, 1972 
i n j u r y . . 

C l a i m a n t has r e q u e s t e d a h e a r i n g p u r s u a n t to ORS 656.283 
c o n t e s t i n g the e m p l o y e r / i n s u r e r ' s d e n i a l of m e d i c a l s e r v i c e s . The 
r e q u e s t f o r h e a r i n g has been a s s i g n e d WCB Case No. 83-05553. 
C l a i m a n t i s e n t i t l e d to a h e a r i n g . o n the m e d i c a l s e r v i c e s i s s u e . 
ORS 6 5 6 . 2 4 5 ( 2 ) . C l a i m a n t ' s c l a i m f o r m e d i c a l s e r v i c e s and the 
e m p l o y e r / i n s u r e r ' s d e n i a l t h e r e o f i n v o l v e i s s u e s r e l a t e d to 
c l a i m a n t ' s r e q u e s t f o r c l a i m r e o p e n i n g and payment of temporary 
and/or, permanent d i s a b i l i t y compensation p u r s u a n t to ORS 656.278. 

I T I S THE BOARD'S POLICY TO DEFER ACTING ON A REQUEST FOR OWN 
MOTION R E L I E F UNTIL SUCH TIME AS ISSUES INVOLVING A CLAIMANT'S 
ENTITLEMENT TO RELATED MEDICAL SERVICES ARE RESOLVED IN THE 
HEARINGS DIV I S I O N . 

T h e r e f o r e , we d e f e r a c t i o n on t h i s r e q u e s t f o r own motion 
r e l i e f and r e q u e s t t h a t the R e f e r e e who c o n d u c t s the h e a r i n g i n 
WCB Case No. 83-05553 submit a copy of h i s / h e r o r d e r to the 
Board. A f t e r i s s u a n c e of t h a t o r d e r , the p a r t i e s s h o u l d a d v i s e 
the Board of t h e i r r e s p e c t i v e p o s i t i o n s r e g a r d i n g own motion 
r e l i e f . 

I T I S SO ORDERED. 
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MARY L . F I S C H E R , C l a i m a n t 
Emmons, K y l e , e t a l . , C l a i m a n t ' s A t t o r n e y s 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

WCB 8 1 - 0 6 6 7 9 
J u l y 6, 1 9 8 3 
O r d e r on R e v i e w 

Reviewed by Board members L e w i s and B a r n e s . 

The S A I F C o r p o r a t i o n r e q u e s t s and c l a i m a n t c r o s s - r e q u e s t s 
r e v i e w o f R e f e r e e S e i f e r t ' s o r d e r s which awarded c l a i m a n t 
c o m p e n s a t i o n f o r permanent t o t a l d i s a b i l i t y e f f e c t i v e a s o f t h e 
d a t e of the R e f e r e e ' s o r d e r . S A I F c o n t e n d s t h a t c l a i m a n t i s not 
p e r m a n e n t l y and t o t a l l y d i s a b l e d . C l a i m a n t c o n t e n d s t h a t the 
e f f e c t i v e d a t e of the award s h o u l d be e a r l i e r than the d a t e of the 
R e f e r e e ' s o r d e r . 

We a f f i r m and adopt the R e f e r e e ' s o r d e r w i t h r e s p e c t to the 
award of permanent t o t a l d i s a b i l i t y but modify the e f f e c t i v e d a t e . 

The e f f e c t i v e d a t e of a t o t a l d i s a b i l i t y award i s a m a t t e r of 
p r o o f . M o r r i s v. Denny's R e s t a u r a n t , 53 Or App 863 ( 1 9 8 1 ) ; W i l k e 
v. S A I F , 49 Or App 427 ( 1 9 8 0 ) . I n t h i s c a s e we b e l i e v e t h a t t h e 
r e c o r d e s t a b l i s h e s t h a t c l a i m a n t was t o t a l l y d i s a b l e d l o n g b e f o r e 
the d a t e e s t a b l i s h e d by the R e f e r e e . C l a i m a n t ' s m e d i c a l c o n d i t i o n 
has not changed m a t e r i a l l y i n the l a s t s e v e r a l y e a r s . C l a i m a n t 
has e x p e r i e n c e d r e m i s s i o n of some of her symptoms i n r e s p o n s e to 
v a r i o u s t r e a t m e n t measures but has not e n j o y e d any permanent 
improvement i n her c o n d i t i o n , nor i s any improvement a n t i c i p a t e d . 
The o n l y v a r i a b l e i n c l a i m a n t ' s l i f e a f f e c t i n g to e x t e n t of 
d i s a b i l i t y has been her v o c a t i o n a l s t a t u s r e l a t i v e to c o n c e r t e d 
r e h a b i l i t a t i o n e f f o r t s t h a t were made i n an a t t e m p t to r e t u r n h e r 
to t h e work f o r c e . As p a r t of t h a t e f f o r t , c l a i m a n t v o l u n t e e r e d 
to work a s a p a r t - t i m e h o s t e s s i n a s e n i o r c i t i z e n c e n t e r . Even 
d o i n g the l i g h t e s t of s e d e n t a r y work on a p a r t - t i m e b a s i s , 
c l a i m a n t e x p e r i e n c e d some d i f f i c u l t y , and i n A p r i l 1982, when 
t h e r e was a modest a t t e m p t to i n c r e a s e the scope of her d u t i e s , 
c l a i m a n t e x p e r i e n c e d an e x a c e r b a t i o n of her c o n d i t i o n which 
r e s u l t e d i n her p h y s i c i a n r e s t r i c t i n g even her v o l u n t e e r 
a c t i v i t i e s . G i v e n t h i s e v i d e n c e , we b e l i e v e t h a t c l a i m a n t 
e s t a b l i s h e d t h a t she was v o c a t i o n a l l y s t a t i o n a r y w i t h no 
r e a s o n a b l e hope of r e t u r n i n g to g a i n f u l employment a s of t h a t 
t i m e . W h i l e v o c a t i o n a l e f f o r t s c o n t i n u e d beyond t h a t p e r i o d , to 
borrow c o n c e p t s from the m e d i c a l f i e l d , we c o n s i d e r t h o s e e f f o r t s 
p a l l i a t i v e r a t h e r than c u r a t i v e . 

The R e f e r e e ' s o r d e r s d a t e d December 6, 1982 and December 10, 
1982 a r e a f f i r m e d i n p a r t and m o d i f i e d i n p a r t . The R e f e r e e ' s 
award of permanent t o t a l d i s a b i l i t y i s a f f i r m e d . The e f f e c t i v e 
d a t e of t h a t d e t e r m i n a t i o n i s m o d i f i e d , and c l a i m a n t i s awarded 
c o m p e n s a t i o n f o r permanent t o t a l d i s a b i l i t y a s of May 25, 1982. 

C l a i m a n t ' s a t t o r n e y i s awarded $750 f o r s e r v i c e s r e n d e r e d on 
Board r e v i e w , p a y a b l e by the S A I F C o r p o r a t i o n . 

ORDER 
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LEONARD F R I T Z , C l a i m a n t Own M o t i o n 8 3 - 0 1 3 4 M 
R o g e r D. W a l l i n g f o r d , C l a i m a n t ' s A t t o r n e y J u l y 6, 1 9 8 3 
R a n k i n , M c M u r r y e t a l . , D e f e n s e A t t o r n e y s O r d e r D e f e r r i n g Own M o t i o n R e l i e f 
C l a i m a n t , by and through h i s a t t o r n e y , has r e q u e s t e d t h a t the 

Board e x e r c i s e i t s own motion a u t h o r i t y p u r s u a n t to ORS 6 5 6 . 2 7 8 
and reopen h i s c l a i m f o r an a l l e g e d l y worsened c o n d i t i o n r e l a t e d 
to h i s August 4, 1976. 

C l a i m a n t has r e q u e s t e d a h e a r i n g p u r s u a n t to ORS 656.283 
c o n t e s t i n g the e m p l o y e r / i n s u r e r ' s d e n i a l of m e d i c a l s e r v i c e s . The 
r e q u e s t f o r h e a r i n g has been a s s i g n e d WCB Case No. 8 3 - 0 4 6 9 4 . 
C l a i m a n t i s e n t i t l e d to a h e a r i n g on the m e d i c a l s e r v i c e s i s s u e . 
ORS 6 5 6 . 2 4 5 ( 2 ) . C l a i m a n t ' s c l a i m f o r m e d i c a l s e r v i c e s and the 
e m p l o y e r / i n s u r e r ' s d e n i a l t h e r e o f i n v o l v e i s s u e s r e l a t e d to 
c l a i m a n t ' s r e q u e s t f o r c l a i m r e o p e n i n g and payment of temporary 
and/or permanent d i s a b i l i t y compensation p u r s u a n t to ORS 656.278. 

I T I S THE BOARD'S POLICY TO DEFER ACTING ON A REQUEST FOR OWN 
MOTION R E L I E F UNTIL SUCH TIME AS ISSUES INVOLVING A CLAIMANT'S 
ENTITLEMENT TO RELATED MEDICAL SERVICES ARE RESOLVED IN THE 
HEARINGS DIV I S I O N . 

T h e r e f o r e , we d e f e r a c t i o n on t h i s r e q u e s t f o r own motion 
r e l i e f and r e q u e s t t h a t the R e f e r e e who c o n d u c t s the h e a r i n g i n 
WCB Case No. 83-04694 submit a copy of h i s / h e r o r d e r to the 
Board. A f t e r i s s u a n c e of t h a t o r d e r , the p a r t i e s s h o u l d a d v i s e 
the Board of t h e i r r e s p e c t i v e p o s i t i o n s r e g a r d i n g own motion 
r e l i e f . 

I T I S SO ORDERED. 

HARRY Z E R V A S , C l a i m a n t WCB 8 1 - 1 0 4 7 1 
D o b l i e , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 6, 1 9 8 3 
W o l f , G r i f f i t h e t a l . , D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 
The Board i s s u e d i t s Order on Review h e r e i n on June 10, 

1983. The s e l f - i n s u r e d employer has r e q u e s t e d r e c o n s i d e r a t i o n of 
t h a t o r d e r , c o r r e c t l y n o t i n g t h a t the o r d e r e r r o n e o u s l y r e f e r s to 
c l a i m a n t ' s award of 20% permanent p a r t i a l d i s a b i l i t y a s an award 
f o r " l o s s of wage e a r n i n g c a p a c i t y . " C l a i m a n t ' s i n j u r y i s to h i s 
r i g h t f o r e a r m , and a l t h o u g h the Order on Review i n i t s 
i n t r o d u c t o r y remarks r e f e r s to c l a i m a n t ' s award f o r 20% s c h e d u l e d 
d i s a b i l i t y f o r the r i g h t f o r e a r m , the o r d e r m i s t a k e n l y r e f e r s t o 
c l a i m a n t ' s award a s compensation f o r l o s s of wage e a r n i n g 
c a p a c i t y . The c r i t e r i a f o r r a t i n g permanent d i s a b i l i t y of a 
s c h e d u l e d body p a r t i s permanent l o s s of use or f u n c t i o n of the 
i n j u r e d member, ORS 6 5 6 . 2 1 4 ( 2 ) , and not l o s s of wage e a r n i n g 
c a p a c i t y , a s w i t h i n j u r i e s to u n s c h e d u l e d a r e a s , ORS 6 5 6 . 2 1 4 ( 5 ) . 

A c c o r d i n g l y , we modify our Order on Review t o d e l e t e the 
f o l l o w i n g s e n t e n c e : " C o n s i d e r i n g the r e c o r d a s a whole, we a g r e e 
w i t h the R e f e r e e t h a t c l a i m a n t has s u s t a i n e d a 20% l o s s of wage 
e a r n i n g c a p a c i t y a t t r i b u t a b l e to t h i s 1980 i n j u r y . " We s u b s t i t u t e 
t h e r e f o r t h e f o l l o w i n g : " C o n s i d e r i n g t h e r e c o r d as a whole, we 
a g r e e w i t h the R e f e r e e t h a t c l a i m a n t has s u s t a i n e d a 20% l o s s of 
use or f u n c t i o n of h i s r i g h t f o r e a r m as a r e s u l t of h i s 1980 
i n j u r y . " - 1 0 5 2 -



ORDER 

On r e c o n s i d e r a t i o n of the Board's June 10, 1983 Order on 
Review, the Board m o d i f i e s i t s o r d e r as s e t f o r t h more f u l l y 
above. E x c e p t a s m o d i f i e d , the Board a d h e r e s to i t s former o r d e r , 
which hereby i s r e p u b l i s h e d and r e a f f i r m e d . 

JUENA K. Mc G U I R E , C l a i m a n t WCB 8 1 - 0 2 5 9 2 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 8, 1 9 8 3 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members B a r n e s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e H o w e l l ' s o r d e r w h i c h , i n 
e f f e c t , a f f i r m e d t h a t p o r t i o n o f the F e b r u a r y 19, 1981 D e t e r m i n a 
t i o n Order which d i d not award c l a i m a n t compensation f o r permanent 
d i s a b i l i t y . C l a i m a n t a s s e r t s t h a t the m e d i c a l e v i d e n c e and her 
t e s t i m o n y s u p p o r t an award f o r permanent d i s a b i l i t y . The S A I F 
C o r p o r a t i o n a r g u e s t h a t OAR 4 3 6 - 6 5 - 6 0 0 ( 2 ) ( a ) and Candee v. S A I F , 40 
Or App 567 ( 1 9 7 9 ) , r e q u i r e t h a t a f i n d i n g of permanent impairment 
be based upon m e d i c a l e v i d e n c e , and t h a t c l a i m a n t has not s a t i s f i e d 
t h i s r e q u i r e m e n t . 

C l a i m a n t s t r a i n e d her back i n August 1980 w h i l e working a s a 
p s y c h i a t r i c a i d e a t F a i r v i e w T r a i n i n g C e n t e r . She r e c e i v e d 
c o n s e r v a t i v e t r e a t m e n t . I n J a n u a r y 1981 Dr. G a l l a g h e r opined t h a t 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y and t h a t : 

"She has no impairment of f u n c t i o n . She 
does have the d i s a b i l i t y of c o n t i n u e d 
s u b j e c t i v e p a i n . There i s a p a u c i t y of 
o b j e c t i v e f i n d i n g s to s u b s t a n t i a t e the 
c o m p l a i n t o f p a i n and, t h e r e f o r e , I f e e l 
t h a t t h i s w i l l not be a permanent 
d i s a b i l i t y . " 

I n September 1981 Dr. Martens r e p o r t e d normal e x a m i n a t i o n and 
d i a g n o s t i c f i n d i n g s and c o n c l u d e d : 

" [ C l a i m a n t ] i s a s m a l l l a d y and I a g r e e w i t h 
her d e c i s i o n to e n t e r b e a u t i c i a n s c h o o l . 
She may have r e c u r r e n c e of the p a i n w i t h 
e x c e s s i v e bending and l i f t i n g r e q u i r e d a s a 
p s y c h i a t r i c a i d e . " 

C l a i m a n t t e s t i f i e d a t h e a r i n g t h a t she c o n t i n u e d to have t r o u b l e 
w i t h her back and found bending over and l i f t i n g to be p a i n f u l . 
She a l s o t e s t i f i e d t h a t she o c c a s i o n a l l y e x p e r i e n c e s numbness i n 
her l e g s and f e e t . I n sum, the m e d i c a l e v i d e n c e from D r s . 
G a l l a g h e r and Martens s u g g e s t s e i t h e r : (1) t h a t c l a i m a n t has no 
permanent impairment a s a r e s u l t of her i n d u s t r i a l i n j u r y ; or (2) 
t h a t t h e d o c t o r s a r e unable t o i d e n t i f y / d o c u m e n t any permanent 
im p a i r m e n t . I n c o n t r a s t , c l a i m a n t ' s t e s t i m o n y s u g g e s t s permanent 
impairment i n the form of d i s a b l i n g p a i n . 

T h i s c a s e p r e s e n t s the d i f f i c u l t and r e c u r r i n g problem of how 
l a y t e s t i m o n y i s to be weighed and c o n t r a s t e d w i t h m e d i c a l e v i d e n c e 
i n e v a l u a t i n g the permanency and e x t e n t of d i s a b i l i t y . N e i t h e r 
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t h i s Board nor the c o u r t s have s e t many ( i f any) h a r d and f a s t 
r u l e s i n t h i s a r e a . Because of the i n f i n i t e number of f a c t u a l 
p o s s i b i l i t i e s t h a t may a r i s e , i t i s u n l i k e l y t h a t many s p e c i f i c 
" r u l e s " would r e a l l y be w o r k a b l e . N e v e r t h e l e s s , we t a k e t h i s 
o p p o r t u n i t y to a r t i c u l a t e our u n d e r s t a n d i n g of the r e l e v a n t r u l e s 
and g u i d e l i n e s . 

We r e c e n t l y d i s c u s s e d one f a c e t of t h i s problem i n James G. 
Thomas, 35 Van N a t t a 714 (May 26, 1 9 8 3 ) : 

"The problem of r e l i a n c e on l a y t e s t i m o n y to 
e s t a b l i s h permanent impairment i s one of the 
c h r o n i c a m b i g u i t i e s i n Oregon's w o r k e r s com
p e n s a t i o n s y s t e m . Gompare, e.g., Holub v. 
S A I F , 57 Or App 571 ( 1 9 8 2 ) , and M a r t i n v. 
Douglas Co. Lumber Co., 4 Or App 69 ( 1 9 7 0 ) , 
w i t h Candee v. S A I F , 40 Or App 567 (1979) . 
Whi l e we h e s i t a t e to wade i n t o a problem of 
t h i s magnitude, t h e r e i s one y a r d s t i c k t h a t 
t h i s Board has f a i r l y c o n s i s t e n t l y used: 
When t h e r e i s d i r e c t m e d i c a l e v i d e n c e from 
a p h y s i c i a n who has r e n d e r e d s i g n i f i c a n t 
t r e a t m e n t to an i n j u r e d worker which c l e a r l y 
i n d i c a t e s t h e e x t e n t of the w o r k e r ' s i m p a i r 
ment and which we have no r e a s o n to 
q u e s t i o n , t h a t e x p e r t o p i n i o n w i l l g e n e r a l l y 
be a c c e p t e d and t a k e p r e c e d e n c e over any 
c o n t r a r y o p i n i o n of a layman, u n l e s s t h e r e 
i s c o m p e l l i n g r e a s o n to do o t h e r w i s e . " 

I n o t h e r words, when the m e d i c a l e v i d e n c e and the l a y t e s t i m o n y i s 
s q u a r e l y i n c o n s i s t e n t on i s s u e s of the permanency or e x t e n t of d i s 
a b i l i t y , we g e n e r a l l y r e l y on the m e d i c a l e v i d e n c e . 

I t c o u l d be s a i d i n t h i s c a s e t h a t the r e c o r d c o n t a i n s s u c h an 
i n c o n s i s t e n c y , and t h a t we s h o u l d f o l l o w the d o c t o r s ' o p i n i o n s of 
no permanent impairment over c l a i m a n t ' s t e s t i m o n y t h a t s u g g e s t s the 
c o n t r a r y . W h i l e t h a t a n a l y s i s has some a p p e a l , we do not t h i n k 
t h a t the m e d i c a l o p i n i o n s quoted above a r e the " d i r e c t " form of 
m e d i c a l e v i d e n c e "which c l e a r l y i n d i c a t e s t h e e x t e n t of the 
w o r k e r ' s impairment" t h a t we had i n mind i n Thomas. R a t h e r , we 
t h i n k t h e m e d i c a l e v i d e n c e h e r e f a l l s more a t a 
n e u t r a l / n o n c o m m i t t a l / s l i g h t l y - a d v e r s e - t o - c l a i m a n t ' s - p o s i t i o n p o i n t 
on the s p e c t r u m . 

I n t h i s k i n d o f , q u i t e common, s i t u a t i o n , we u n d e r s t a n d the 
g e n e r a l r u l e to be a s s t a t e d i n U r i s v. Compensation Department, 
247 Or 420, 424 ( 1 9 6 7 ) : 

"Where i n j u r i e s c o mplained of a r e of s u c h 
c h a r a c t e r a s to r e q u i r e s k i l l e d and 
p r o f e s s i o n a l p e r s o n s to d e t e r m i n e the c a u s e 
and e x t e n t t h e r e o f , t h e q u e s t i o n i s one of 
s c i e n c e and must n e c e s s a r i l y be d e t e r m i n e d 
by t e s t i m o n y of s k i l l e d , p r o f e s s i o n a l 
p e r s o n s . " 

U r i s a r o s e a t the time when w o r k e r s compensation c a s e s were 
t r i e d b e f o r e c i r c u i t c o u r t j u r i e s . I n U r i s a j u r y had r e t u r n e d a 
v e r d i c t f o r the p l a i n t i f f - c l a i m a n t , but the t r i a l judge had e n t e r e d 
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judgment f o r the d e f e n d a n t n o t w i t h s t a n d i n g the v e r d i c t . On the 
a p p e a l of the p l a i n t i f f - c l a i m a n t to the Supreme C o u r t , "the s o l e 
q u e s t i o n [was] whether t h e r e was s u f f i c i e n t e v i d e n c e . . . to c a r r y 
the c a s e to the j u r y . " 247 Or a t 422. I n o t h e r words, the g e n e r a l 
r u l e s t a t e d i n U r i s was a r t i c u l a t e d i n a p r o c e d u r a l c o n t e x t t h a t 
p r e s e n t e d the q u e s t i o n of whether the p l a i n t i f f - c l a i m a n t had f a i l e d 
to prove h i s c a s e a s a m a t t e r of law; t h e r e was no o c c a s i o n f o r the 
Supreme C o u r t to c o n s i d e r i n t h a t p r o c e d u r a l s e t t i n g whether the 
p l a i n t i f f - c l a i m a n t s h o u l d p r e v a i l as a m a t t e r of f a c t . Cf B a l e s 
v. S A I F , 294 Or 224 ( 1 9 8 2 ) . 

Under p r e s e n t p r o c e d u r e s , the r o l e t h a t we a l l p l a y i n t h i s 
s y s t e m i s more a k i n to the r o l e of the j u r y a t the time U r i s was 
d e c i d e d . A l l c o n t e s t e d c a s e s a r e now s u b m i t t e d to a R e f e r e e , the 
Board or the C o u r t of A p p e a l s f o r a f a c t u a l d e c i s i o n w i t h o u t any 
c o u n t e r p a r t to the v a r i o u s d e v i c e s t h a t a t r i a l judge can use to 
withdraw a c a s e from a j u r y . D e s p i t e t h i s p r o c e d u r a l change, the 
g e n e r a l r u l e s t a t e d i n U r i s -- t h a t e x p e r t m e d i c a l o p i n i o n i s 
e s s e n t i a l i n complex m e d i c a l s i t u a t i o n s -- can s t i l l be outcome 
d e t e r m i n a t i v e b e c a use i t o b v i o u s l y f o l l o w s t h a t a p a r t y t h a t 
s h o u l d l o s e a s a m a t t e r of law a l s o s h o u l d l o s e a s a m a t t e r of 
f a c t . 

The s i n g l e most d i f f i c u l t d o c t r i n a l problem i n the a p p l i c a t i o n 
o f the U r i s r u l e i s to a t t e m p t to draw some k i n d of l i n e between 
t h o s e i s s u e s of s u f f i c i e n t m e d i c a l c o m p l e x i t y t h a t r e q u i r e e x p e r t 
m e d i c a l o p i n i o n and t h o s e i s s u e s of s u f f i c i e n t m e d i c a l s i m p l i c i t y 
t h a t do not r e q u i r e e x p e r t m e d i c a l o p i n i o n . See Edge v. J e l d Wen, 
52 Or App 725 ( 1 9 8 1 ) ; Madwell v. S a l v a t i o n Army, 49 Or App 713 
( 1 9 8 0 ) ; J a c o b s o n v. S A I F , 36 Or App 789 ( 1 9 7 8 ) ; I v e r s o n v. S A I F , 28 
Or App 789 ( 1 9 7 7 ) ; S l o a n v. G e o r g i a - P a c i f i c Corp., 24 Or App 155 
( 1 9 7 6 ) ; McManus v. S A I F , 3 Or App 373 ( 1 9 7 0 ) . We doubt t h a t such a 
l i n e c a n be drawn w i t h much p r e c i s i o n , but o f f e r the f o l l o w i n g 
g e n e r a l i z a t i o n s . 

(1) The e x i s t e n c e , n a t u r e , permanence and e x t e n t of p h y s i c a l 
impairment i s p r i m a r i l y a m e d i c a l q u e s t i o n . See OAR 436-69-601: 

"The c l o s i n g e x a m i n a t i o n r e p o r t must be 
based on a complete e x a m i n a t i o n done a t the 
time the p a t i e n t becomes s t a t i o n a r y . The 
e x a m i n a t i o n must c o n t a i n a l l p e r t i n e n t 
o b j e c t i v e f i n d i n g s such as l o s s of member, 
rang e s of motion, s t r e n g t h , measurable 
a t r o p h y , m uscle spasm, r e f l e x changes, 
s e n s o r y c h a n g e s , e t c . The p h y s i c i a n does 
not r a t e d i s a b i l i t y , but d e s c r i b e s 
i m p a i r m e n t s . " 

We t h i n k i t f o l l o w s t h a t the p a r t y w i t h the burden of proof must 
g e n e r a l l y produce f a v o r a b l e e x p e r t m e d i c a l o p i n i o n on s u c h i s s u e s . 
U r i s v. Compensation Department, s u p r a . 

(2) The r e q u i r e d quantum of m e d i c a l o p i n i o n depends on the 
c o m p l e x i t y of the m e d i c a l i s s u e s -- and c o m p l e x i t y i s i t s e l f a 
q u e s t i o n of f a c t i n each c a s e . The g r e a t e r the m e d i c a l c o m p l e x i t y , 
the g r e a t e r the need f o r the p a r t y w i t h the burden of p r o o f to p r o 
duce e x p e r t m e d i c a l o p i n i o n . At one end of the continuum, i t can 
be s a i d , c o n s i s t e n t w i t h our above d i s c u s s i o n of U r i s , t h a t the 
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f a i l u r e of t he p a r t y w i t h the burden of p r o o f to produce f a v o r a b l e 
m e d i c a l o p i n i o n means t h a t p a r t y l o s e s a s a m a t t e r of law. 

(3) The most common type of c a s e i s one i n which the m e d i c a l 
i s s u e s a r e , f o r want of a b e t t e r term, of i n t e r m e d i a t e c o m p l e x i t y . 
I n t h e s e c a s e s , the absence of a f a v o r a b l e m e d i c a l o p i n i o n i s not 
n e c e s s a r i l y f a t a l to the p o s i t i o n of the p a r t y w i t h the burden o f 
p r o o f , but t h a t absence i s an i m p o r t a n t f a c t o r to be weighed i n the 
f a c t f i n d i n g p r o c e s s , and c e r t a i n l y e n t i t l e s the f a c t f i n d e r to 
c o n c l u d e t h a t l a y e v i d e n c e on a p r i m a r i l y m e d i c a l q u e s t i o n i s not 
p e r s u a s i v e i n the a b s e n ce of s u p p o r t i n g m e d i c a l e v i d e n c e . 

C o n t r a r y to S A I F ' s a p p a r e n t p o s i t i o n i n t h i s c a s e , we t h i n k 
t h a t Candee v. S A I F , s u p r a , f a l l s i n t o t h i s t h i r d c a t e g o r y . The 
c l a i m a n t i n Candee r e q u e s t e d a h e a r i n g on the i s s u e of permanent 
d i s a b i l i t y ; t h e c l a i m a n t t h u s had the burden of p r o o f . The c l a i m 
a n t , however, was u n a b l e t o produce any f a v o r a b l e e x p e r t m e d i c a l 
o p i n i o n . The C o u r t o f A p p e a l s noted the c l a i m a n t ' s c r e d i b l e 
t e s t i m o n y t h a t , i f p e r s u a s i v e , would e s t a b l i s h permanent p h y s i c a l 
impairment a s a r e s u l t of the compensable i n j u r y , but n e v e r t h e l e s s 
c o n c l u d e d t h a t the c l a i m a n t had not s u s t a i n e d the burden of p r o o f . 
As we i n t e r p r e t Candee, the c o u r t d i d c o n s i d e r and weigh the c l a i m 
a n t ' s t e s t i m o n y a s p a r t of i t s f a c t f i n d i n g p r o c e s s , but found t h a t 
l a y t e s t i m o n y u n p e r s u a s i v e i n the absence of s u p p o r t i n g m e d i c a l 
e v i d e n c e . 

S A I F a l s o a r g u e s t h a t OAR 4 3 6 - 6 5 - 6 0 0 ( 2 ) ( a ) r e q u i r e s t h a t a 
f i n d i n g of permanent i n j u r y - c a u s e d p h y s i c a l impairment must a l w a y s 
be s u p p o r t e d by m e d i c a l d o cumentation. That r u l e was adopted by 
the Workers' Compensation Department to govern the e v a l u a t i o n of 
d i s a b i l i t y by the E v a l u a t i o n D i v i s i o n i n the f i r s t i n s t a n c e , a 
p r o c e s s t h a t does not o f t e n i n c l u d e much d i r e c t i n p u t from the 
i n j u r e d w o r k e r . An i n j u r e d w o r k e r ' s r i g h t to a h e a r i n g w i t h i n 
t h i s agency does c r e a t e the o p p o r t u n i t y f o r t h a t d i r e c t i n p u t . We 
c o n c l u d e t h a t OAR 436-65-600 (2) (a) i s not per s e b i n d i n g on the 
R e f e r e e or the Board. However, what we have a l r e a d y s a i d i n James 
G. Thomas, s u p r a , and our a n a l y s i s of the U r i s d o c t r i n e i n t h i s 
o r d e r , may produce about the same bottom l i n e . Permanent 
i n j u r y - c a u s e d p h y s i c a l impairment must u s u a l l y be s u p p o r t e d by 
m e d i c a l d o cumentation; however -- and t h i s i s t he d i f f e r e n c e 
between the r o l e of the E v a l u a t i o n D i v i s i o n and the r o l e of t h i s 
agency -- i t i s t h e o r e t i c a l l y p o s s i b l e t h a t i n t h i s agency l a y 
t e s t i m o n y can be found to be p e r s u a s i v e i n the absence o f sup
p o r t i n g m e d i c a l d o c u m e n t a t i o n . 

T u r n i n g to t h e m e r i t s of t h i s c a s e , we a g r e e w i t h the 
R e f e r e e ' s c o n c l u s i o n ; we a r e not p e r s u a d e d t h a t c l a i m a n t has p r o v e n 
permanent p h y s i c a l i mpairment. C l a i m a n t s u s t a i n e d an a p p a r e n t l y 
minor back s t r a i n . M e d i c a l t r e a t m e n t has been c o n s e r v a t i v e and, 
a p p a r e n t l y , q u i t e l i m i t e d . D r s . G a l l a g h e r and Martens a g r e e t h a t 
x - r a y s , range of motion t e s t s , e t c . a r e a l l normal. To the e x t e n t 
t h a t Dr. Martens might be imposing a l i f t i n g l i m i t a t i o n -- a m a t t e r 
t h a t i s f a r from c l e a r -- i n c o n t e x t t h a t a p p e a r s to be more of a 
comment on c l a i m a n t ' s s m a l l s i z e than an o p i n i o n t h a t t h e r e i s 
permanent i n j u r y - c a u s e d impairment. We have c o n s i d e r e d c l a i m a n t ' s 
t e s t i m o n y about her p e r c e p t i o n s of her p h y s i c a l i m p a i r m e n t s . I t 
i s our c o n c l u s i o n , a s we u n d e r s t a n d i t was the c o u r t ' s c o n c l u s i o n 
i n Candee, t h a t we c a n n o t s a y we a r e p e r s u a d e d by c l a i m a n t ' s 
t e s t i m o n y when c o n s i d e r e d w i t h a l l the e v i d e n c e i n the r e c o r d . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 28, 1982 i s a f f i r m e d . 

P A T R I C I A A. ANDERSON, C l a i m a n t 
R o b e r t J . M o r g a n , C l a i m a n t ' s A t t o r n e y 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

WCB 8 0 - 1 1 5 0 2 
J u l y 1 2 , 1 9 8 3 
O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and L e w i s . 

The S AIF C o r p o r a t i o n r e q u e s t s r e v i e w and c l a i m a n t 
c r o s s - r e q u e s t s r e v i e w of R e f e r e e G e m e l l ' s o r d e r u p h o l d i n g S A I F ' s 
p a r t i a l d e n i a l but awarding c l a i m a n t permanent t o t a l d i s a b i l i t y 
c o m p e n s a t i o n . The i s s u e s on r e v i e w a r e : 1) The c o m p e n s a b i l i t y of 
c l a i m a n t ' s c o n d i t i o n s o t h e r than eye problems; 2) e x t e n t of d i s 
a b i l i t y a t t r i b u t a b l e to her compensable c o n d i t i o n ( s ) ; 3) premature 
c l o s u r e ; 4)whether t h i s i s p r o p e r l y a s c h e d u l e d or u n s c h e d u l e d 
i n j u r y ; and 5) whether the R e f e r e e awarded e x c e s s i v e a t t o r n e y ' s 
f e e s . 

C l a i m a n t i s a 5 1 - y e a r - o l d former bulb p l a n t e r who s u s t a i n e d a 
compensable o c c u p a t i o n a l d i s e a s e a s a r e s u l t of her exp o s u r e to a 
c h e m i c a l known a s D i f o l i t a n . F o l l o w i n g her exposure to t h a t 
c h e m i c a l , she de v e l o p e d extreme photophobia and blepharospasm. 
S u b s e q u e n t l y , she developed syncope, lung problems, h e a r t prob
lems, back problems and p h l e b i t i s . 

S A I F has d e n i e d a l l of c l a i m a n t ' s problems e x c e p t the eye 
c o n d i t i o n s . The R e f e r e e a f f i r m e d the p a r t i a l d e n i a l b e c a use she 
found Dr. D r i p ' s o p i n i o n t h a t t h e s e c o n d i t i o n s were u n r e l a t e d to 
the o c c u p a t i o n a l exposure a s c o n v i n c i n g as Dr. Leveque's o p i n i o n 
to t h e c o n t r a r y . Because c l a i m a n t has the burden of p r o v i n g 
c o m p e n s a b i l i t y , the R e f e r e e found t h a t the c l a i m a n t had f a i l e d to 
prove t h a t t h e c o n d i t i o n s a r e compensable. Vie a g r e e ; however, we 
note t h a t Dr. D r i p ' s t e s t i m o n y i s more c o n v i n c i n g to us than Dr. 
Le v e q u e ' s , not o n l y because of h i s q u a l i f i c a t i o n s , but because h i s 
e x p l a n a t i o n f o r h i s o p i n i o n i s much c l e a r e r and more complete than 
Dr. L e v eque's c o n c l u s o r y s t a t e m e n t s to the c o n t r a r y . 

C l a i m a n t r e c e i v e d an award f o r permanent t o t a l d i s a b i l i t y by 
a D e t e r m i n a t i o n Order which s p e c i f i c a l l y e x c l u d e d c o n s i d e r a t i o n of 
t h o s e c o n d i t i o n s which had been p a r t i a l l y d e n i e d by S A I F . The 
R e f e r e e a f f i r m e d t h a t D e t e r m i n a t i o n Order and c o n c l u d e d t h a t 
c l a i m a n t i s p e r m a n e n t l y and t o t a l l y d i s a b l e d by her s e v e r e eye 
c o n d i t i o n s . The R e f e r e e r e l i e d on H a r r i s v. S A I F , 292 Or 683 
(1982) , and s t a t e d : 

" I n t h i s c a s e , however, c l a i m a n t has 
a l r e a d y r e c e i v e d a permanent t o t a l 
d i s a b i l i t y award and S A I F has the burden of 
p r o v i n g a change i n c i r c u m s t a n c e s such t h a t 
she i s no l o n g e r permanently and t o t a l l y 
d i s a b l e d . " - 1 0 5 7 -

FACTS 
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The R e f e r e e ' s a n a l y s i s r e f l e c t s the g e n e r a l c o n f u s i o n which 
has a r i s e n c o n c e r n i n g c h a l l e n g e s to D e t e r m i n a t i o n O r d e r s awarding 
permanent t o t a l d i s a b i l i t y . The D e t e r m i n a t i o n Order i s s u e d i n t h i s 
c a s e i s a D e t e r m i n a t i o n Order i s s u e d p u r s u a n t to t h e c l a i m c l o s u r e 
p r o v i s i o n s of ORS 656.268. T h i s D e t e r m i n a t i o n Order i s not one 
i s s u e d p u r s u a n t to the p r o v i s i o n s of ORS 656.206(5) and 6 5 6 . 3 2 5 ( 3 ) , 
which c r e a t e a p r o c e d u r e the e m p l o y e r / i n s u r e r may invoke t o d e t e r 
mine whether or not a c l a i m a n t who p r e v i o u s l y has been awarded 
compensation f o r permanent t o t a l d i s a b i l i t y c o n t i n u e s to remain of 
t h a t s t a t u s . D e t e r m i n a t i o n O r d e r s i s s u e d under ORS 6 5 6 . 2 0 6 ( 5 ) , 
which a r e r e d e t e r m i n a t i o n s of p r i o r , f i n a l o r d e r s awarding perma
nent t o t a l d i s a b i l i t y , i n v o l v e d i f f e r e n t p r o c e d u r a l and s u b s t a n t i v e 
c o n s i d e r a t i o n s than D e t e r m i n a t i o n O r d e r s c l o s i n g a c l a i m and 
awarding permanent t o t a l d i s a b i l i t y i n the f i r s t i n s t a n c e . 

We r e c e n t l y c o n c l u d e d t h a t H a r r i s and o t h e r c a s e s which d e a l 
w i t h r e d e t e r m i n a t i o n s p u r s u a n t to ORS 656.206(5) do not apply to 
c a s e s i n whic h t h e e m p l o y e r / i n s u r e r c h a l l e n g e s a D e t e r m i n a t i o n 
Order c l o s i n g a c l a i m w i t h an award f o r permanent t o t a l d i s a b i l i t y . 

" [ C J a s e s l i k e B e n t l e y , H a r r i s and P i c k have 
a l l a r i s e n under ORS 656.206 (5) which 
p e r m i t s p e r i o d i c r e e x a m i n a t i o n s f o r p r i o r 
awards of t o t a l d i s a b i l i t y t h a t had 
p r e v i o u s l y become f i n a l . The i s s u e i n t h i s 
c a s e , by c o n t r a s t , i s whether c l a i m a n t 
s h o u l d be g r a n t e d t o t a l d i s a b i l i t y i n the 
f i r s t i n s t a n c e . The D e t e r m i n a t i o n Order 
g r a n t i n g t o t a l d i s a b i l i t y d i d not become 
f i n a l b ecause the i n s u r e r t i m e l y r e q u e s t e d 
a h e a r i n g ; t h u s , t h a t award i s not a p r i o r 
award i n the same s e n s e as the p r i o r awards 
i n c a s e s l i k e B e n t l e y , H a r r i s and P i c k . " 
K e i t h P h i l l i p s , 35 Van N a t t a 388, 389 
( 1 9 8 3 ) . 

I n P h i l l i p s we h e l d t h a t the i n s u r e r was not r e q u i r e d to prove 
a m a t e r i a l change i n c l a i m a n t ' s c o n d i t i o n s i n c e the d a t e of the 
c h a l l e n g e d D e t e r m i n a t i o n Order. Perhaps compounding the c o n f u s i o n 
c o n c e r n i n g the i s s u e of i n s u r e r s ' c h a l l e n g e s to D e t e r m i n a t i o n 
O r d e r s awarding permanent t o t a l d i s a b i l i t y , we f a i l e d to c l e a r l y 
s t a t e i n t h a t c a s e whether i t was the c l a i m a n t ' s burden to prove 
he was permanently and t o t a l l y d i s a b l e d , or whether i t was the 
i n s u r e r ' s burden to prove t h a t c l a i m a n t was not permanently and 
t o t a l l y d i s a b l e d a s of the time of h e a r i n g . 

We now h o l d t h a t when an i n s u r e r r e q u e s t s a h e a r i n g c o n t e s t i n g 
a D e t e r m i n a t i o n Order which has c l o s e d a c l a i m w i t h an award f o r 
permanent t o t a l d i s a b i l i t y p u r s u a n t to the c l a i m c l o s u r e p r o v i s i o n s 
of ORS 656.268, i t i s the i n s u r e r ' s burden to prove t h a t c l a i m a n t 
i s not permanently and t o t a l l y d i s a b l e d as of the time of h e a r i n g ; 
however, t h e i n s u r e r i s not s a d d l e d w i t h the e x t r a o r d i n a r y burden 
of p r o o f which i t must s a t i s f y i n c a s e s i n v o l v i n g r e d e t e r m i n a t i o n s 
of a c l a i m a n t ' s c o n t i n u i n g permanent t o t a l d i s a b i l i t y s t a t u s a f t e r 
r e e v a l u a t i o n , a s i n c a s e s a r i s i n g under ORS 656.206(5) and 
6 5 6 . 3 2 5 ( 3 ) . Although the c o u r t ' s d i c t u m i n H a r r i s v. S A I F , s u p r a , 
was to the e f f e c t t h a t , "a d i s a b i l i t y c l a i m a n t s e e k i n g , i n the 
f i r s t i n s t a n c e , permanent t o t a l d i s a b i l i t y s t a t u s has the burden 
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of p r o v i n g t h a t he i s so d i s a b l e d , " 292 Or a t 689, the c o u r t ' s 
s t a t e m e n t most l i k e l y f a i l e d to c o n s i d e r s i t u a t i o n s i n which the 
i s s u e of permanent t o t a l d i s a b i l i t y comes b e f o r e the R e f e r e e or 
the Board on an i n s u r e r ' s r e q u e s t f o r h e a r i n g . I t i s a x i o m a t i c 
t h a t a c l a i m a n t has the burden of p r o v i n g e n t i t l e m e n t to compensa
t i o n c l a i m e d ; however, where p r o c e e d i n g s a r e i n i t i a t e d by an 
employer or i n s u r e r , i t i s e q u a l l y a s c l e a r t h a t the employer or 
i n s u r e r b e a r s the burden of e s t a b l i s h i n g e n t i t l e m e n t to the r e l i e f 
r e q u e s t e d . John F. B y e r s , 1 Van N a t t a 25 ( 1 9 6 7 ) ; c f M i c h i e l M. 
H a r t h , 34 Van N a t t a 703, 704 ( 1 9 8 2 ) ; L e w i s T w i s t , 34 Van N a t t a 52, 
34 Van N a t t a 290, 293 ( 1 9 8 2 ) , a f f i r m e d 62 Or App 762 ( 1 9 8 3 ) ; Gary 
E. F r e s h n e r , 35 Van N a t t a 528 ( A p r i l 14, 1 9 8 3 ) . 

A p p l y i n g t h i s p r i n c i p l e to the f a c t s of t h i s c a s e , we f i n d 
t h a t S A I F has f a i l e d to s a t i s f y i t s burden of p r o v i n g t h a t , a s of 
the d a t e of h e a r i n g , c l a i m a n t was not permanently and t o t a l l y 
d i s a b l e d . The m e d i c a l e v i d e n c e i s overwhelming t h a t c l a i m a n t i s 
p e r m a n e n t l y and t o t a l l y d i s a b l e d by her eye c o n d i t i o n s . Both Dr. 
N e a l , her t r e a t i n g o p h t h a m o l o g i s t , and Dr. D r i p s i n d i c a t e t h a t 
c l a i m a n t i s s e v e r e l y i m p a i r e d by her v i s u a l c o n d i t i o n s . Dr. D r i p s 
n o t e s t h a t she i s unable to r e a d , work under b r i g h t l i g h t s or even 
watch t e l e v i s i o n . Dr. Neal s t a t e s t h a t she i s t o t a l l y handicapped 
i n the v i s u a l s e n s e of the word. S A I F i n t r o d u c e d no c o n t r a r y medi
c a l o p i n i o n s . F u r t h e r m o r e , the t e s t i m o n y of a v o c a t i o n a l e x p e r t , 
w h i l e somewhat e q u i v o c a l , i n d i c a t e s t h a t c l a i m a n t c a n n o t perform 
any r e g u l a r employment w i t h o u t e i t h e r s i g n i f i c a n t m o d i f i c a t i o n of 
the work environment or r e t r a i n i n g . A c c o r d i n g l y , we a f f i r m the 
R e f e r e e ' s award of permanent t o t a l d i s a b i l i t y . 

PREMATURE CLOSURE 

S A I F c o n t e n d s t h a t the c l a i m was p r e m a t u r e l y c l o s e d because 
the E v a l u a t i o n D i v i s i o n awarded permanent t o t a l d i s a b i l i t y w i t h o u t 
b e n e f i t of any workup of c l a i m a n t ' s v o c a t i o n a l c o n s i d e r a t i o n s by 
F i e l d S e r v i c e s D i v i s i o n . We know of no r e q u i r e m e n t t h a t t h e F i e l d 
S e r v i c e s D i v i s i o n p e r f o rm a workup b e f o r e the E v a l u a t i o n D i v i s i o n 
c a n make a d e t e r m i n a t i o n of e x t e n t of d i s a b i l i t y . S A I F ' s argument 
i s w i t h o u t m e r i t . 

SCHEDULED/UNSCHEDULED INJURY 

S A I F a r g u e s t h a t c l a i m a n t i s not e n t i t l e d to permanent t o t a l 
d i s a b i l i t y because her l o s s i s to her e y e s and the maximum a l l o w e d 
by ORS 656.214 f o r l o s s of v i s i o n i s 300 d e g r e e s . S A I F o v e r l o o k s 
the f a c t t h a t ORS 656.206 p e r m i t s an award of permanent t o t a l d i s 
a b i l i t y f o r l o s s of use of any s c h e d u l e d or u n s c h e d u l e d p o r t i o n of 
the body which r e n d e r s a c l a i m a n t i n c a p a b l e of p e r f o r m i n g a g a i n f u l 
and s u i t a b l e o c c u p a t i o n . F u r t h e r m o r e , c l a i m a n t ' s eye problems 
r e p r e s e n t more tha n mere l o s s of v i s u a l a c u i t y . T h e r e f o r e , under 
R u s s e l l v. S A I F , 281 Or 353 ( 1 9 7 8 ) , c l a i m a n t ' s v i s u a l problems a r e 
u n s c h e d u l e d . A c c o r d i n g l y , we a f f i r m the R e f e r e e on t h a t i s s u e . 

ATTORNEY'S FEES 

S A I F a l l e g e s t h a t the $2,000 which the R e f e r e e awarded claim-, 
a n t ' s a t t o r n e y was e x c e s s i v e . S A I F i n i t s argument on t h i s i s s u e 
c h a r a c t e r i z e s the major i s s u e a s the p a r t i a l d e n i a l of c l a i m a n t ' s 
c o n d i t i o n s o t h e r than her eye c o n d i t i o n . I t c h a r a c t e r i z e s the 
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i s s u e of permanent t o t a l d i s a b i l i t y as p e r i p h e r a l . Permanent t o t a l 
d i s a b i l i t y i s t he c e n t r a l i s s u e i n our mind. The c o m p e n s a b i l i t y of 
o t h e r c o n d i t i o n s i s p e r i p h e r a l . ORS 656.382(2) and OAR 
438-47-050(1) p r o v i d e f o r a r e a s o n a b l e i n s u r e r - p a i d a t t o r n e y ' s f e e 
i f t h e i n s u r e r u n s u c c e s s f u l l y c h a l l e n g e s a D e t e r m i n a t i o n O r d e r . We 
f i n d t h a t an award of $2,000 i s not e x c e s s i v e i n t h i s c a s e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 10, 1982 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $500 a s a r e a s o n a b l e a t t o r n e y ' s f e e 
on Board r e v i e w , t o be p a i d by the S A I F C o r p o r a t i o n . 

R A S 0 0 L BAMBECHI, C l a i m a n t ( D e c e a s e d ) WCB 8 0 - 0 9 1 4 8 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 1 2 , 1 9 8 3 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members L e w i s and B a r n e s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e G a l t o n ' s o r d e r 
which s e t a s i d e i t s d e n i a l of t h i s c l a i m f o r d e a t h b e n e f i t s . The 
i s s u e i s whether the d e c e a s e d w o r k e r ' s d e a t h by drowning a t a 
company p i c n i c a r o s e out of and i n the c o u r s e of employment. 

The d e c e d e n t was a 1 9 - y e a r - o l d f r y cook a t B u r g e r v i l l e U.S.A., 
S t o r e No. 14, i n P o r t l a n d d u r i n g the summer of 1980. On August 26, 
1980 S t o r e No. 14 had a p i c n i c a t Marine Park i n V ancouver, 
Washington, a l o n g the Columbia R i v e r . A f t e r e a t i n g , s e v e r a l 
employes, i n c l u d i n g the d e c e d e n t , went swimming i n the C o l u m b i a . 
He was p u l l e d under by a s t r o n g c u r r e n t and drowned. T h e r e i s no 
h i n t of wrongdoing or n e g l i g e n c e on the p a r t of anyone i n c o n n e c 
t i o n w i t h the drowning. 

Both p a r t i e s c i t e and r e l y on Richmond v. S A I F , 58 Or App 354 
( 1 9 8 2 ) . I n t h a t c a s e the C o u r t of A p p e a l s quoted the f o l l o w i n g 
c r i t e r i a from P r o f e s s o r L a r s o n w i t h a p p a r e n t a p p r o v a l a s r e l e v a n t 
to d e t e r m i n i n g the c o m p e n s a b i l i t y of i n j u r i e s / f a t a l i t i e s i n con
n e c t i o n w i t h r e c r e a t i o n a l / s o c i a l a c t i v i t i e s . 

" R e c r e a t i o n a l or s o c i a l a c t i v i t i e s a r e 
w i t h i n the c o u r s e o f employment when: 

"They o c c u r on the p r e m i s e s d u r i n g a l u n c h 
or r e c r e a t i o n p e r i o d a s a r e g u l a r i n c i d e n t 
of employment; or 

"The employer, by e x p r e s s l y or i m p l i e d l y 
r e q u i r i n g p a r t i c i p a t i o n , or by making t h e 
a c t i v i t y p a r t of the s e r v i c e s of an 
employee, b r i n g s the a c t i v i t y w i t h i n the 
o r b i t o f the employment; or 
"The employer d e r i v e s s u b s t a n t i a l d i r e c t 
b e n e f i t from the a c t i v i t y beyond the 
i n t a n g i b l e v a l u e of improvement i n employee 
h e a l t h and morale t h a t i s common to a l l 
k i n d s o f r e c r e a t i o n and s o c i a l l i f e . " 58 
Or App a t 357, q u o t i n g , 1A L a r s o n , 
Workmen's Compensation Law, 5-71, §22.00 
( 1 9 7 9 ) . _ 1 0 6 0 -



L a r s o n a l s o a s k s a s e r i e s of q u e s t i o n s which he s u g g e s t s bear on 
the q u e s t i o n of whether a p i c n i c i s s u f f i c i e n t l y w o r k - r e l a t e d to 
g i v e r i s e t o a compensable c l a i m f o r i n j u r i e s or d e a t h . These 
q u e s t i o n s i n c l u d e : (1) Whether the employer sponsored the e v e n t ; 
(2) to what e x t e n t the a t t e n d a n c e was r e a l l y v o l u n t a r y ; (3) how 
much encouragement t h e r e was to a t t e n d ; (4) whether the employer 
f i n a n c e d the e v e n t to a s u b s t a n t i a l e x t e n t ; (5) whether employes 
r e g a r d e d the p i c n i c a s an employment b e n e f i t to which they were 
e n t i t l e d ; and (6) whether the employer b e n e f i t t e d from the e v e n t 
i n some t a n g i b l e way. 1A L a r s o n , Workmen's Compensation Law, 5-85, 
§ 22.23. 

I n Richmond v. S A I F , s u p r a , the c o u r t found t h a t an i n j u r y 
w h i c h was i n c u r r e d by a p o l i c e o f f i c e r d u r i n g a b e n e f i t game 
between p o l i c e and f i r e f i g h t e r s was not compensable. I n t h a t 
c a s e , the e m p l o y e r / c i t y ' s i n v o l v e m e n t w i t h the game c o n s i s t e d o f 
a l l o w i n g the use of i t s v i d e o t a p e equipment d u r i n g the game, 
a l l o w i n g c i t y v e h i c l e s to be p r e s e n t d u r i n g the game and d o n a t i n g 
a t r o p h y . Other r e l e v a n t f a c t s were t h a t u n i f o r m s were p u r c h a s e d 
by the i n d i v i d u a l s i n v o l v e d , p r a c t i c e s were h e l d and games were 
p l a y e d on o f f - d u t y t i m e , the game was o r g a n i z e d by the p a r t i c i p a n t s 
and the c i t y n e i t h e r approved nor d i s a p p r o v e d of the game e i t h e r 
o r a l l y or i n w r i t i n g . The c o u r t s p e c i f i c a l l y s t a t e d t h a t t h e r e was 
no e v i d e n c e t h a t s u p e r v i s o r s even knew t h a t employes were p l a n n i n g 
the e v e n t w h i l e on d u t y . 

The f a c t s of t h i s c a s e d i f f e r s i g n f i c a n t l y . I n t h i s c a s e , the 
manager of S t o r e No. 14 t e s t i f i e d t h a t each B u r g e r v i l l e s t o r e t r i e s 
to have an a n n u a l p i c n i c . He s a i d company p i c n i c s have been d i s 
c u s s e d a t management m e e t i n g s . An employe t e s t i f i e d t h a t t h e r e had 
been an a n n u a l p i c n i c a t S t o r e No. 14 f o r a t l e a s t t h r e e c o n s e c u 
t i v e y e a r s . The manager t e s t i f i e d t h a t i t was c ustomary w i t h i n t h e 
c h a i n f o r a s t o r e to g i v e a l l employes the day o f f f o r i t s a n n u a l 
p i c n i c and f o r employes from an o t h e r s t o r e i n the c h a i n to p r o v i d e 
c o v e r a g e f o r t h a t day. 

The manager t e s t i f i e d t h a t he was the p r i n c i p a l o r g a n i z e r of 
t h i s p a r t i c u l a r p i c n i c . He chose the s i t e of t he p i c n i c and f i r s t 
b rought up the a n n u a l p i c n i c a t the weekly mandatory s t a f f m e eting. 
He s a i d t h e p i c n i c was plan n e d by h i m s e l f and the s t o r e employes 
a t t h e s t a f f m e e t i n g . The manager encouraged employes t o a t t e n d , 
a l t h o u g h he d i d not r e q u i r e a t t e n d a n c e . He s a i d he b e l i e v e d some 
employes d i d not a t t e n d t h a t y e a r a l t h o u g h he was not c e r t a i n . 

The employes and the s i n g l e g u e s t which each employe was 
a l l o w e d to b r i n g a l l met a t S t o r e No. 14 on the morning o f the 
p i c n i c . They then c a r p o o l e d to the p a r k . The employes s u p p l i e d 
the food f o r a p o t l u c k meal. B u r g e r v i l l e s u p p l i e d s o f t d r i n k s 
w h i c h were s e r v e d i n B u r g e r v i l l e c u p s . The manager t e s t i f i e d t h a t 
a l c o h o l or drugs were not a l l o w e d a t the p i c n i c and t h a t , had he 
d i s c o v e r e d any, he would have ended the p i c n i c . 

I n 1979, f i v e B u r g e r v i l l e s t o r e s i n the P o r t l a n d a r e a 
c o n d u c t e d a "mystery shopper c o n t e s t . " An employe of B u r g e r v i l l e 
v i s i t e d e a ch s t o r e p r e t e n d i n g to be a customer. The s t o r e s were 
r a t e d on c l e a n l i n e s s , q u a l i t y of food and s e r v i c e . S t o r e No. 14 

- 1 0 6 1 -



won the c o n t e s t . The p r i z e t o r tne c o n t e s t was t n a t tne employes 
of the w i n n i n g s t o r e d i d n o t have to c o v e r f o r any o t h e r s t o r e ' s 
a n n u a l p i c n i c . I t i s u n c l e a r from the t e s t i m o n y whether the p r i z e 
of not h a v i n g to c o v e r f o r another s t o r e was awarded d u r i n g the 
summer of 1979 or the summer of 1980. 

A p p l y i n g the t e s t s d e s c r i b e d i n Richmond and i n L a r s o n ' s 
t r e a t i s e to the above f a c t s , we f i n d t h a t c l a i m a n t ' s d e a t h i s s u f 
f i c i e n t l y work-connected t o g i v e r i s e to a compensable c l a i m . We 
a r e p a r t i c u l a r l y p e r s u a d e d by the f o l l o w i n g f a c t o r s . B u r g e r v i l l e 
f e l t t h e s e p i c n i c s were s u f f i c i e n t l y i m p o r t a n t i n i t s b u s i n e s s t o 
f i n a n c e them, a t l e a s t to a l i m i t e d e x t e n t , and to d i s c u s s and 
p l a n them a t mandatory s t a f f m e e t i n g s . I t e x e r c i s e d c o n t r o l over 
the p i c n i c i n q u e s t i o n i n t h a t the s t o r e manager was the g e n e s i s 
o f the i d e a of h a v i n g a p i c n i c , was the a r c h i t e c t of the p i c n i c , 
c h o s e the s i t e of the p i c n i c , l i m i t e d the number of g u e s t s an 
employe c o u l d b r i n g and would have t e r m i n a t e d the p i c n i c had 
a l c o h o l or drug use o c c u r r e d a t the p i c n i c . Although the employer 
d i d not pay the d e c e d e n t or o t h e r employes f o r the time t h e y took 
o f f to go to the p i c n i c , i t a s s u r e d t h a t they c o u l d have the day 
o f f by i t s custom o f h a v i n g employes from o t h e r s t o r e s c o v e r d u r i n g 
t h e p i c n i c . F i n a l l y , and we t h i n k q u i t e i m p o r t a n t l y , i t i s 
a p p a r e n t from the f a c t t h a t an i n c e n t i v e c o n t e s t to improve s t o r e 
c l e a n l i n e s s , q u a l i t y and s e r v i c e was a s s o c i a t e d w i t h t h e a n n u a l 
p i c n i c s , t h a t t h e s e p i c n i c s had become an i n s t i t u t i o n a l e v e n t w i t h 
some t a n g i b l e b e n e f i t s f o r the employer o t h e r than s i m p l y i m p r o v i n g 
employe m o r a l e . Although the law i n t h i s a r e a i s h a r d l y c h a r a c t e r 
i z e d by l i t m u s - p a p e r p r e c i s i o n , the sum of a l l of t h e s e f a c t o r s 
l e a d s us to the c o n c l u s i o n t h a t t h e d e c e d e n t ' s d e a t h was s u f f i 
c i e n t l y work-connected t h a t t h i s c l a i m f o r d e a t h b e n e f i t s s h o u l d be 
a c c e p t e d . 

The R e f e r e e ' s undated o r d e r as amended by h i s o r d e r d a t e d 
September 30, 1982 i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded 
$750 f o r s e r v i c e s r e n d e r e d on Board r e v i e w , p a y a b l e by the S A I F 
C o r p o r a t i o n . 

On r e v i e w of the Board's o r d e r d a t e d A p r i l 7, 1982, the C o u r t 
of A p p e a l s r e v e r s e d t h a t p o r t i o n of the Board's o r d e r which f a i l e d 
to award c l a i m a n t ' s a t t o r n e y a r e a s o n a b l e a t t o r n e y ' s f e e f o r 
s u c c e s s f u l l y d e f e n d i n g the R e f e r e e ' s award of compensation on Board 
r e v i e w , s e e ORS 6 5 6 . 3 8 2 ( 2 ) , and remanded to the Board f o r an award 
of a r e a s o n a b l e a t t o r n e y ' s f e e . 

Now, t h e r e f o r e , the above noted Board o r d e r i s m o d i f i e d to 
award c l a i m a n t ' s a t t o r n e y $650 a s a r e a s o n a b l e a t t o r n e y ' s f e e f o r 
s e r v i c e s r e n d e r e d on Board r e v i e w . 

I T I S SO ORDERED. 

ORDER 

BARBARA B E A T T T E , C l a i m a n t 
A l l a n H. C o o n s , C l a i m a n t ' s A t t o r n e y 
J o h n S v o b o d a , D e f e n s e A t t o r n e y 

WCB 8 0 - 0 5 4 7 7 
J u l y 1 2 , 1 9 8 3 
O r d e r on Remand 
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JO WANDA ORMAN, C l a i m a n t WCB 8 2 - 0 3 6 7 1 
R o l f O l s o n , C l a i m a n t ' s A t t o r n e y J u l y 1 2 , 1 9 8 3 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R E c o n s i d e r a t i o n 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f the Board's Order on 
Review d a t e d May 1 1 / 1 9 8 3 . By o r d e r d a t e d June 10, 1983 we a b a t e d 
our Order on Review to a l l o w a d d i t i o n a l time f o r r e c o n s i d e r a t i o n . 

Having r e c o n s i d e r e d based on c l a i m a n t ' s motion and the S A I F 
C o r p o r a t i o n ' s r e s p o n s e t h e r e t o , we adhere to our p r i o r Order on 
Review w i t h the f o l l o w i n g c o r r e c t i o n and a d d i t i o n a l comments. 

The l a s t l i n e on page 3 of the Order on Review s t a t e s t h a t the 
r e p o r t of P s y c h o l o g i c a l C o n s u l t a n t s was d a t e d September 28, 1982. 
The c o r r e c t d a t e i s September 28, 1983^. T h i s was a t y p o g r a p h i c a l 
e r r o r and had no e f f e c t on the s u b s t a n c e of our a n a l y s i s or c o n c l u 
s i o n . 

C l a i m a n t c o n t i n u e s to argue t h a t Dr. Layman's r e p o r t s and 
o p i n i o n s s u p p o r t her a g g r a v a t i o n c l a i m . We u n d e r s t a n d the 
f a c t f i n d i n g p r o c e s s to i n c l u d e the q u e s t i o n of whether any d o c t o r ' s 
e x p r e s s e d o p i n i o n s a r e p e r s u a s i v e . For the r e a s o n s s t a t e d i n our 
Order on Review, we a r e not p e r s u a d e d by Dr. Layman's o p i n i o n s . 
See a l s o Oakley v. S A I F , 63 Or App 433 ( 1 9 8 3 ) . 

ORDER 

The Board's Order on Review d a t e d May 11, 1983, a s c o r r e c t e d 
and supplemented h e r e i n , i s r eadopted and r e p u b l i s h e d e f f e c t i v e 
t h i s d a t e . 

I R I S F . SCHULER, C l a i m a n t WCB 8 0 - 0 8 4 4 9 
L i a n a C o l o m b o , C l a i m a n t ' s A t t o r n e y J u l y 1 2 , 1 9 8 3 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members L e w i s and B a r n e s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e S h e b l e y ' s 
o r d e r on remand which s e t a s i d e S A I F ' s p a r t i a l d e n i a l of c l a i m a n t ' s 
p s y c h o l o g i c a l t r e a t m e n t s . 

C l a i m a n t i s a former s c h o o l t e a c h e r who s p e c i a l i z e d i n 
t e a c h i n g s t u d e n t s w i t h l e a r n i n g d i s a b i l i t i e s . The 1978-79 s c h o o l 
y e a r was e s p e c i a l l y s t r e s s f u l f o r c l a i m a n t because new f e d e r a l 
r e g u l a t i o n s i n c r e a s e d her work l o a d and m u l t i p l i e d her paper work. 
C l a i m a n t l e f t work on May 11, 1979 because of c o l i t i s . She has not 
r e t u r n e d t o work. S A I F a c c e p t e d the c o l i t i s c o n d i t i o n a s a compen
s a b l e o c c u p a t i o n a l d i s e a s e . C l a i m a n t began r e c e i v i n g p s y c h i a t r i c 
c o u n s e l i n g f o r which S A I F i n i t i a l l y p a i d . 

I n J u l y 1980 Dr. Muderspach, c l a i m a n t ' s t r e a t i n g i n t e r n i s t , 
w rote S A I F a l e t t e r i n d i c a t i n g t h a t c l a i m a n t was m e d i c a l l y s t a t i o n 
a r y . S A I F r e q u e s t e d c l a i m c l o s u r e and a D e t e r m i n a t i o n Order was 
i s s u e d on August 26, 1980 awarding c l a i m a n t temporary t o t a l d i s 
a b i l i t y b e n e f i t s but no permanent d i s a b i l i t y . On J a n u a r y 15, 1981 
S A I F i s s u e d a p a r t i a l d e n i a l of f u t u r e t r e a t m e n t f o r e i t h e r c o l i t i s 
or p s y c h i a t r i c problems on the grounds t h a t the s t r e s s from c l a i m 
a n t ' s j o b had o n l y t e m p o r a r i l y worsened c l a i m a n t ' s p r e e x i s t i n g 
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c o l i t i s and p s y c h i a t r i c c o n d i t i o n s and t h a t the temporary w o r s e n i n g 
had c e a s e d . 

C l a i m a n t r e q u e s t e d a h e a r i n g on the p a r t i a l d e n i a l and on the 
D e t e r m i n a t i o n Order. R e f e r e e S h e b l e y i s s u e d an o r d e r which h e l d 
t h a t : (1) Both c l a i m a n t ' s c o l i t i s c o n d i t i o n and her p s y c h i a t r i c 
c o n d i t i o n were c a u s e d by j o b e x p o s u r e ; (2) the p s y c h i a t r i c c o n d i 
t i o n was not s t a t i o n a r y when the August 26, 1980 D e t e r m i n a t i o n 
Order was i s s u e d ; and, t h e r e f o r e , (3) c l a i m a n t ' s c l a i m had been 
p r e m a t u r e l y c l o s e d . 

S A I F r e q u e s t e d Board r e v i e w of the R e f e r e e ' s o r d e r on o n l y the 
i s s u e of t r e a t m e n t s f o r c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n . Thus 
S A I F c o n c e d e s t h a t c l a i m a n t ' s c o l i t i s c o n t i n u e s t o be compensable. 
We i s s u e d a p r i o r o r d e r i n t h i s c a s e on May 28, 1982. 34 Van N a t t a 
716 ( 1 9 8 2 ) . We remanded to the R e f e r e e f o r f u r t h e r e v i d e n c e 
r e g a r d i n g whether c l a i m a n t ' s p s y c h i a t r i c t r e a t m e n t s were t r e a t m e n t s 
f o r c l a i m a n t ' s compensable c o l i t i s c o n d i t i o n or whether the p s y c h i 
a t r i c c o n d i t i o n was to be c o n s i d e r e d a s e p a r a t e o c c u p a t i o n a l 
d i s e a s e , t h u s r e q u i r i n g c l a i m a n t to prove t h a t j o b s t r e s s was the 
major c a u s e of the p s y c h i a t r i c c o n d i t i o n . 

On remand, the R e f e r e e found t h a t c l a i m a n t ' s c o l i t i s i s i n 
a c c e p t e d s t a t u s and the m e d i c a l e v i d e n c e e s t a b l i s h e s t h a t the 
r e d u c t i o n of s t r e s s through p s y c h i a t r i c t r e a t m e n t s h e l p s to r e d u c e 
the symptoms of c o l i t i s . The R e f e r e e t h u s c o n c l u d e d on remand t h a t 
t h e p s y c h i a t r i c t r e a t m e n t s a r e compensable a s t r e a t m e n t s f o r 
c o l i t i s . The R e f e r e e a l t e r n a t i v e l y h e l d t h a t , even i f the major 
c a u s e s t a n d a r d a p p l i e s , c l a i m a n t has proven t h a t her j o b e x p o s u r e 
i s the major c a u s e of her p s y c h i a t r i c c o n d i t i o n . S A I F has a g a i n 
r e q u e s t e d r e v i e w . 

The m e d i c a l e v i d e n c e i s overwhelming and u n c o n t r o v e r t e d t h a t 
c l a i m a n t ' s c o l i t i s f l a r e s up when she i s under s t r e s s . Dr. 
Muderspach s t a t e s : 

"The p a t i e n t i s c o n t i n u i n g to have problems 
w i t h her c o l i t i s . . . . S p e c i f i c a l l y , when she 
g e t s under s t r e s s t h i s i n c r e a s e s her 
symptoms q u i t e r e m a r k a b l y . She has had to 
be h o s p i t a l i z e d on s e v e r a l o c c a s i o n s . 

"... I am not s u r e she i s going to improve a 
whole l o t u n t i l her e m o t i o n a l s t r e s s e s a r e 
t a k e n c a r e o f . 

"She has c o n t i n u e d to see Dr. Achord, her 
p s y c h i a t r i s t . " 

Dr. G i r a r d , who r e v i e w e d c l a i m a n t ' s f i l e a t S A I F ' s r e q u e s t , o p i n e d : 

"The i r r i t a b l e bowel syndrome i s a somewhat 
vague e n t i t y . . . . P a t i e n t s who have t h i s 
syndrome a r e o f t e n t r o u b l e d by e m o t i o n a l 
problems and i t i s f e l t t h a t s t r e s s may 
a g g r a v a t e t h e i r symptoms. I t i s most l i k e l y 
t h a t the c l a i m a n t has an u n d e r l y i n g s u s c e p t 
i b i l i t y to t h e s e symptoms and t h a t the 
s t r e s s of her j o b c a u s e d an e x a c e r b a t i o n i n 

- 1 0 6 4 -



t h e s e symptoms. I b e l i e v e t h a t i t i s l i k e l y 
t h a t her symptoms w i l l p e r s i s t u n l e s s t h e r e 
i s a s u b s t a n t i a l change i n her p s y c h o l o g i c a l 
s t a t u s . " 

C l a i m a n t ' s t r e a t i n g p s y c h i a t r i s t , Dr. Achord, s t a t e d : 

"The s u c c e s s f u l t r e a t m e n t of c o l i t i s 
i n v o l v e s a c t i v e p s y c h o l o g i c a l i n t e r v e n t i o n 
to r educe the e m o t i o n a l s t r e s s t h a t 
p r e c i p i t a t e s r e c u r r i n g bouts of c o l i t i s . " 

Dr. S t o l z b e r g , S A I F ' s c o n s u l t i n g p s y c h i a t r i s t , t e s t i f i e d t h a t 
c o l i t i s i s a s t r e s s - r e l a t e d d i s e a s e . 

Based on the r e c o r d a s expanded on remand, we c o n c l u d e c l a i m 
a n t ' s p s y c h i a t r i c t r e a t m e n t s a r e t r e a t m e n t s f o r c l a i m a n t ' s a c c e p t e d 
c o l i t i s c o n d i t i o n . The c o l i t i s f l a r e s up when c l a i m a n t i s under 
s t r e s s . Her p s y c h i a t r i c t r e a t m e n t s a r e i n t e n d e d to h e l p r e l i e v e 
h er s t r e s s . C o n s e q u e n t l y , her p s y c h i a t r i c t r e a t m e n t s a r e f o r her 
compensable c o l i t i s c o n d i t i o n and a r e compensable under ORS 
656.245. Because of t h i s f i n d i n g we need not and do not r e a c h the 
q u e s t i o n of whether c l a i m a n t ' s j o b exposure i s the major c a u s e of 
her c u r r e n t p s y c h i a t r i c c o n d i t i o n . 

The R e f e r e e ' s o r d e r on remand date d J a n u a r y 10, 1983, a s 
amended by h i s o r d e r d a t e d J a n u a r y 12, 1983, i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $600 f o r s e r v i c e s r e n d e r e d on Board 
r e v i e w , p a y a b l e by the S A I F C o r p o r a t i o n . 

Reviewed by Board Members Ba r n e s and F e r r i s . 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e Brown's o r d e r which s e t 
a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r 
b i l a t e r a l p l a n t a r f a s c i t i s . The i s s u e i s c o m p e n s a b i l i t y . 

A f t e r working f o r twenty y e a r s as a p a i n t e r , on March 5, 1981 
c l a i m a n t went to work f o r t h i s employer a s a b a i l e r / s t a c k e r i n a 
c h a r c o a l p l a n t . C l a i m a n t ' s j o b c o n s i s t e d of working a l t e r n a t e l y 
between two p o s i t i o n s on a conveyer b e l t . C l a i m a n t p l a c e d a s a c k 
on a machine which f i l l e d the s a c k w i t h bags of c h a r c o a l . He then 
l o w e r e d the s a c k , p i v o t e d e i t h e r r i g h t or l e f t and p l a c e d the s a c k 
on a c o n v e y e r b e l t . There were two l i n e s i n o p e r a t i o n a t the 
p l a n t . On one l i n e the work r e q u i r e d him to p i v o t on h i s r i g h t 
h e e l and the b a l l of h i s l e f t f o o t . On the o t h e r l i n e he p i v o t e d 
i n t h e o p p o s i t e d i r e c t i o n . C l a i m a n t was r e q u i r e d to p i v o t i n t h i s 
manner about once e v e r y t h r e e seconds f o r about h a l f of each s h i f t . 

C l a i m a n t f i r s t began e x p e r i e n c i n g s e v e r e p a i n i n h i s f e e t , 
worse on t h e l e f t , about June 1, 1981. He c o n t i n u e d working u n t i l 
June 17 when he was unable to c o n t i n u e working because of the p a i n . 
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He f i r s t saw a p o d i a t r i s t , Dr. H o y a l , who d i a g n o s e d h i s 
problem a s p l a n t a r f a s c i t i s . Dr. Hoyal f e l t t h a t the c a u s e of the 
problem was working and s t a n d i n g on hard f l a t s u r f a c e s . However, 
he i n d i c a t e d t h a t i t was p o s s i b l e c l a i m a n t had a p r e e x i s t i n g con
d i t i o n which had been a g g r a v a t e d by h i s on the j o b e x p o s u r e . 

C l a i m a n t was then seen by Dr. G e l l who i n i t i a l l y thought t h a t 
he might be s u f f e r i n g from rheumatoid a r t h r i t i s . However, Dr. G e l l 
l a t e r abandoned t h a t d i a g n o s i s and c o n c l u d e d t h a t c l a i m a n t s u f f e r s 
from p l a n t a r f a s c i t i s . He s t a t e d t h a t the e t i o l o g y of the problem 
was unknown, but he s u s p e c t e d t h a t i t was c a u s e d by c l a i m a n t ' s j o b 
e x p o s u r e and o b e s i t y . Dr. G e l l s a i d t h e r e might be some u n d e r l y i n g 
p r o p e n s i t y to d e v e l o p t h i s type of i n f l a m m a t i o n . 

Dr. Widen, a p o d i a t r i s t who s p e c i a l i z e s i n s p o r t s m e d i c i n e , 
s t a t e d t h a t he saw no i n d i c a t i o n of any u n d e r l y i n g d i s e a s e and 
a t t r i b u t e d a l l of c l a i m a n t ' s symptoms to h i s j o b e x p o s u r e , p a r t i c u 
l a r l y c l a i m a n t ' s r e p e t i t i v e r o t a t i o n on the b a l l s of h i s f e e t . 

Only Dr. P e t e r s o n s a i d d e f i n i t e l y t h a t he thought c l a i m a n t had 
an u n d e r l y i n g c o n d i t i o n which was o n l y t e m p o r a r i l y e x a c e r b a t e d by 
h i s j o b e x p o s u r e . 

We f i n d the o p i n i o n of Dr. Widen most p e r s u a s i v e . Dr. Widen 
s t a t e d : 

" I t was o n l y a f t e r he began the p e r s i s t e n t 
r o t a t i n g motion of h i s o c c u p a t i o n t h a t the 
a c u t e f a s c i a l and A c h i l l e s tendon inflamma
t i o n began. 

" I e n c o u n t e r p e r h a p s a hundred (100) c a s e s 
of p l a n t a r f a s c i i t i s y e a r l y , and i t has been 
my e x p e r i e n c e t h a t some d i r e c t - p e r s i s t e n t 
trauma such a s Mr. M i l l e r s u s t a i n e d w h i l e a t 
work can c a u s e a h i g h l y u n r e s o l v a b l e p l a n t a r 
f a s c i a l i n f l a m m a t i o n . " 

Dr. P e t e r s o n , on the o t h e r hand, based h i s o p i n i o n on h i s b e l i e f 
t h a t c l a i m a n t " c o u l d be engaged i n v e r y s i m i l a r a c t i v i t y under many 
d i f f e r e n t c i r c u m s t a n c e s i n terms of b e i n g on h i s f e e t . " Dr. Widen 
l i n k e d c l a i m a n t ' s c o n d i t i o n , not to a c t i v i t y which r e q u i r e d him to 
be on h i s f e e t , but t o the p e r s i s t e n t r o t a t i o n r e q u i r e d by c l a i m 
a n t ' s j o b . W h i l e t h e r e i s t e s t i m o n y t h a t c l a i m a n t was a c t i v e a t 
home p r i o r to the o n s e t of h i s problem, the e v i d e n c e i n d i c a t e s t h a t 
he d i d n o t h i n g o f f the j o b which resembled the c o n s t a n t r o t a t i o n on 
the b a l l s of h i s f e e t which he d i d a t work. 

Dr. Widen s a i d t h e r e was no u n d e r l y i n g d i s e a s e . Both Dr. G e l l 
and Dr. Hoyal f e l t t h a t an u n d e r l y i n g c o n d i t i o n was a p o s s i b i l i t y , 
but n e i t h e r was w i l l i n g to s t a t e t h a t i t was a p r o b a b i l i t y . Dr. 
P e t e r s o n s a i d t h e r e was no d i r e c t e v i d e n c e of an u n d e r l y i n g a r t h r i 
t i c c o n d i t i o n ; he d i d , however, b e l i e v e t h a t c l a i m a n t had an 
u n d e r l y i n g p l a n t a r f a s c i t i s c o n d i t i o n which was e x a c e r b a t e d by on 
the j o b e x p o s u r e . We f i n d t h a t the c l a i m a n t d i d not s u f f e r from 
an u n d e r l y i n g d i s e a s e p r i o r to t h e o n s e t of h i s p l a n t a r f a s c i t i s . 
Thus, W e l l e r v. Union C a r b i d e , 280 Or 270 ( 1 9 7 9 ) , i s not a p p l i -



We c o n c l u d e t h a t c l a i m a n t ' s j o b exposure was a major c a u s e of 
h i s p l a n t a r f a s c i t i s b ecause the e v i d e n c e i s c l e a r t h a t the r e p e t i 
t i v e r o t a t i o n on the b a l l s of h i s f e e t was the c a u s e of h i s c o n d i 
t i o n . He performed no s u c h movements o f f the j o b . I n t h i s c a s e 
the m e d i c a l e v i d e n c e s p e c i f i c a l l y l i n k s c l a i m a n t ' s c o n d i t i o n to a 
r e p e t i t i v e type of motion which he performed a t work, an a c t i v i t y 
i n w hich he d i d not engage a t home. We t h i n k t h i s s a t i s f i e s the 
major c a u s e s t a n d a r d o f S A I F v. G y g i , 55 Or App 570 ( 1 9 8 2 ) . 

The i n s u r e r a l s o o b j e c t s to the R e f e r e e ' s r e f e r e n c e to t he 
permanency of c l a i m a n t ' s c o n d i t i o n , p r o t e s t i n g t h a t t h i s comment i s 
not r e l e v a n t to the i s s u e s r a i s e d a t h e a r i n g . I n c o n t e x t , we do 
not t h i n k the R e f e r e e ' s comment was t o t a l l y i r r e l e v a n t to t h e 
i s s u e s a t h e a r i n g . But f o r the s a k e of f u t u r e c l a r i t y , we a f f i r m 
t h e R e f e r e e ' s o r d e r w i t h the u n d e r s t a n d i n g t h a t i t has not y e t been 
l i t i g a t e d or d e c i d e d whether c l a i m a n t i s e n t i t l e d to an award f o r 
permanent d i s a b i l i t y a s a r e s u l t of t h i s c l a i m . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 25, 1982 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $600 as a r e a s o n a b l e a t t o r n e y ' s f e e 
f o r s e r v i c e s on Board r e v i e w , to be p a i d by the i n s u r e r . 

JAMES W, ROBINSON, C l a i m a n t WCB 8 1 - 0 9 9 3 4 
R o b e r t R e p p , C l a i m a n t ' s A t t o r n e y J u l y 1 4 , 1 9 8 3 
W o l f , G r i f f i t h e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members B a r n e s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Knapp's o r d e r which found 
t h a t c l a i m a n t was e n t i t l e d t o a d d i t i o n a l compensation f o r temporary 
t o t a l d i s a b i l i t y u n t i l August 14, 1981 but o t h e r w i s e a f f i r m e d the 
September 18, 1981 D e t r m i n a t i o n Order which awarded no c o mpensation 
f o r permanent d i s a b i l i t y . The R e f e r e e a l s o r e j e c t e d c l a i m a n t ' s 
c o n t e n t i o n t h a t he was e n t i t l e d to v o c a t i o n a l r e h a b i l i t a t i o n and 
a s s e s s e d a p e n a l t y / a t t o r n e y f e e a g a i n s t the i n s u r e r f o r f a i l i n g to 
t i m e l y f u r n i s h a m e d i c a l r e p o r t p u r s u a n t to OAR 436-83-460. 

C l a i m a n t has f i l e d no b r i e f on Board r e v i e w . I n the a b s e n c e 
of any i n d i c a t i o n of what i s s u e s c l a i m a n t wants r e v i e w e d or what 
r e l i e f c l a i m a n t wants us to g r a n t , we p e r c e i v e no e r r o r i n t h o s e 
p o r t i o n s of the R e f e r e e ' s o r d e r t h a t were a d v e r s e to c l a i m a n t ' s 
p o s i t i o n . 

The i n s u r e r a r g u e s t h a t c l a i m a n t was not e n t i t l e d t o compensa
t i o n f o r temporary t o t a l d i s a b i l i t y beyond May 12, 1981, a s found 
by t h e September 18, 1981 D e t e r m i n a t i o n O r d e r . I t i s t r u e t h a t i n 
a c h e c k - t h e - b o x e s form d a t e d J u l y 21, 1981 Dr. B e l l i n d i c a t e d t h a t 
c l a i m a n t was r e l e a s e d to r e g u l a r work e f f e c t i v e May 12, 1981. 
However, i n c o n t e x t w i t h Dr. B e l l ' s e a r l i e r and l a t e r r e p o r t s , we 
c o n f e s s to c o n s i d e r a b l e u n c e r t a i n t y about the a c t u a l meaning of the 
J u l y r e p o r t . Moreover, ORS 656.268(2) r e f e r s to a r e l e a s e to work 
by a c l a i m a n t ' s " a t t e n d i n g p h y s i c i a n ; " i t would appear t h a t by the 
time Dr. B e l l s u b m i t t e d the J u l y r e p o r t , c l a i m a n t had t r a n s f e r r e d 
h i s c a r e t o Dr. L a n g s t o n . We a g r e e w i t h the R e f e r e e ' s c o n c l u s i o n 
t h a t , on t h i s r e c o r d , i t i s a p p r o p r i a t e to c o n t i n u e c l a i m a n t ' s time 
l o s s u n t i l he was r e l e a s e d to work by Dr. L a n g s t o n . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d November 15, 1982 i s a f f i r m e d . 

ZOI S A R A N T I S , C l a i m a n t WCB 8 1 - 0 8 8 8 1 
B l o o m , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 1 4 , 1 9 8 3 
S c h w a b e , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and B a r n e s . 

The employer r e q u e s t s r e v i e w of R e f e r e e S h e b l e y ' s o r d e r w h i c h 
awarded c l a i m a n t compensation f o r permanent t o t a l d i s a b i l i t y . The 
i s s u e i s the e x t e n t of c l a i m a n t ' s d i s a b i l i t y . 

C l a i m a n t was employed by the S h e r a t o n H o t e l i n P o r t l a n d a s a 
room a t t e n d a n t when, on A p r i l 3, 1980, she s u s t a i n e d a lower back 
i n j u r y w h i l e p u t t i n g away a h i d e - a - b e d . The c l a i m was a c c e p t e d a s 
a n o n - d i s a b l i n g i n j u r y . C l a i m a n t was i n i t i a l l y t r e a t e d c o n s e r v a 
t i v e l y but e x h i b i t e d l i t t l e improvement. On December 9, 1980 the 
O r t h o p a e d i c C o n s u l t a n t s r e p o r t e d t h a t c l a i m a n t s h o u l d c o n t i n u e to 
r e c e i v e c o n s e r v a t i v e t r e a t m e n t but t h a t a d e c o m p r e s s i o n laminectomy 
might be n e c e s s a r y , and: 

"We a d v i s e t h i s o p e r a t i o n o n l y because the 
p a t i e n t i s a w e l l meaning p a t h e t i c l i t t l e 
t h i n g who i s f r e e of a c t u a l f u n c t i o n a l 
problems and i s i n g r e a t p a i n which so f a r 
has not responded to non o p e r a t i v e m e a s u r e s . 
The o p e r a t i o n , i f done on a l i m i t e d b a s i s a s 
d e s c r i b e d , would not l e a v e any s i g n i f i c a n t 
r e s i d u a l s i n and of i t s e l f t h a t would be 
h a r m f u l and i t might prove to be b e n e f i c i a l 
to the p o i n t where the p a t i e n t c o u l d be a b l e 
t o r e t u r n to work." 

C l a i m a n t c o n t i n u e d to be t r e a t e d c o n s e r v a t i v e l y w i t h no improve
ment. On May 7, 1981 Dr. P a r s o n s performed a myelogram. The 
myelogram r e v e a l e d an e x t r a - d u r a l d e f e c t a t the L4-5 i n t e r s p a c e on 
the r i g h t ; a s m a l l r i g h t s i d e d e f e c t was a l s o s u s p e c t e d a t L 5 - S 1 . 
Dr. P a r s o n s b e l i e v e d t h a t a lumbar laminectomy and d i s c e c t o m y a t 
L4-5 was i n d i c a t e d a s w e l l a s e x p l o r a t i o n of the L5-S1 d e f e c t . 

On May 11, 1981 Dr. P a r s o n s r e p o r t e d t h a t he d i s c u s s e d s u r g e r y 
w i t h c l a i m a n t and t h a t she i n d i c a t e d t h a t she w i shed to c o n s u l t 
w i t h her husband. On May 18, 1981 Dr. P a r s o n s i n d i c a t e d t h a t 
c l a i m a n t had e l e c t e d to " c o n t i n u e to l i v e w i t h her p a i n w i t h o u t 
p o s s i b l e improvement by lumbar laminectomy." He s u g g e s t e d t h a t , i n 
view of c l a i m a n t ' s d e c i s i o n , her c l a i m be c o n s i d e r e d f o r c l o s u r e . 
C l a i m a n t was t h e r e a f t e r r e f e r r e d to O r t h o p a e d i c C o n s u l t a n t s f o r a 
c l o s i n g e x a m i n a t i o n . On J u l y 31, 1981 the C o n s u l t a n t s r e p o r t e d 
t h a t c l a i m a n t ' s c o n d i t i o n was not m e d i c a l l y s t a t i o n a r y but t h a t 
s i n c e she had r e f u s e d o p e r a t i v e t r e a t m e n t , the c l a i m s h o u l d be 
c l o s e d a s t h e r e was l i t t l e more to o f f e r i n the way of c o n s e r v a t i v e 
t r e a t m e n t . The t o t a l l o s s of f u n c t i o n w i t h o u t the s u r g e r y was c o n 
s i d e r e d to be i n the h i g h moderate or lower m o d e r a t e l y s e v e r e c a t e 
g o r y . With r e g a r d to c l a i m a n t ' s r e f u s a l to c o n s i d e r s u r g e r y , the 
C o n s u l t a n t s s t a t e d : 

"The r e a s o n f o r t h i s d e c i s i o n i s t h a t she i s 
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a p p a r e n t l y a f r a i d of s u r g e r y and the 
p o s s i b l e untoward r e s u l t . She s p e c i f i c a l l y 
s t a t e d she d i d not want to spend the r e s t of 
her l i f e i n a w h e e l c h a i r nor d i d she want to 
spend the r e s t of her l i f e i n t h e k n e e l i n g 
p o s i t i o n p r a y i n g . I n a d d i t i o n , a c c o r d i n g to 
the i n t e r p r e t e r , t h e r e i s a g r e a t d e a l of 
f a m i l y i n f l u e n c e of a n e g a t i v e s o r t 
r e g a r d i n g s u r g e r y which i s a l s o i n f l u e n c i n g 
the p a t i e n t ' s c u r r e n t d e c i s i o n . " 

On August 28, 1981 a D e t e r m i n a t i o n Order i s s u e d c l o s i n g the c l a i m 
and awarding c l a i m a n t 40% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . 

On September 28, 1981 Dr. P a r s o n s r e p o r t e d t h a t : 

" I t i s my o p i n i o n t h a t the p a t i e n t ' s 
d e c i s i o n not to have s u r g e r y was not a 
r e a s o n a b l e one. She had been a t t h a t time 
d i s a b l e d by p a i n f o r over a y e a r s i n c e her 
i n j u r y and s t i l l u nable to r e t u r n t o work. 
With the a d v i s e d s u r g e r y , she had a p p r o x i 
m a t e l y a 75% chance of a good r e s u l t and 
b e i n g a b l e to r e t u r n to her u s u a l employ
ment." 

On September 17, 1982 Dr. S c h o s t a l r e p o r t e d t h a t he had r e v i e w e d 
the O r t h o p a e d i c C o n s u l t a n t s ' J u l y 31, 1981 r e p o r t and Dr. P a r s o n s ' 
September 28, 1981 r e p o r t , and t h a t he was: 

". . . i n complete agreement w i t h the c o n c l u 
s i o n s o u t l i n e d i n h i s [Dr. P a r s o n s ' ] l e t t e r . 
As I have p o i n t e d out i n my i n i t i a l note of 
March 31, 1981, I would c o n s i d e r t h i s 
p a t i e n t a c a n d i d a t e f o r myelography and 
lumbar d i s c s u r g e r y i f a l l c o n s e r v a t i v e 
measures have been e x h a u s t e d . From my d i s 
c u s s i o n w i t h you i t c e r t a i n l y a p p e a r s a s i f 
a l l of the c o n s e r v a t i v e measures o u t l i n e d i n 
my note have been e x h a u s t e d and I f e e l t h a t 
the o n l y r e a s o n a b l e t r e a t m e n t a l t e r n a t i v e 
f o r Mrs. S a r a n t i s i s the one o u t l i n e d by Dr. 
P a r s o n s . " 

On September 20, 1981 Dr. G e i s t r e p o r t e d t h a t he was aware of 
no o t h e r r e a s o n a b l e means of e f f e c t i n g r e l i e f of c l a i m a n t ' s p a i n 
o t h e r than through a laminectomy and removal of the h e r n i a t e d por
t i o n of the i n v o l v e d d i s c s . He f u r t h e r s t a t e d t h a t , a l t h o u g h he 
d i d not do d i s c s u r g e r y h i m s e l f : 

"There a r e many p a t i e n t s , p r o b a b l y g r e a t e r 
than 50% of t h o s e who have a laminectomy 
t h a t do r e t u r n to g a i n f u l employment a f t e r 
s u r g e r y , though I can not quote an e x a c t 
p e r c e n t a g e . " 

Dr. P a r s o n s f u r t h e r r e p o r t e d on September 21, 1982 t h a t he f e l t 
t h a t t h e proposed s u r g e r y would o f f e r c l a i m a n t a t l e a s t a 75% 
chance of s i g n i f i c a n t symptomatic r e l i e f and o f b e i n g a b l e to 

- 1 0 6 9 -



r e t u r n t o her p r e v i o u s j o b . A d d i t i o n a l l y , t h e r e i s a r e p o r t from 
Dr. E c k h a r d t d a t e d September 23, 1982 i n which he s t a t e s t h a t he 
c o n c u r r e d t h a t s u r g i c a l p r o c e d u r e might be b e n e f i c i a l to improve 
c l a i m a n t ' s o v e r a l l f u n c t i o n a l c a p a b i l i t y but t h a t he c o u l d not com
ment a s to r e l a t i v e p e r c e n t a g e s as he d i d not pe r f o r m back s u r g e r y . 
N e i t h e r Dr. P a r s o n s nor Dr. E c k h a r d t f e l t t h a t the r i s k s a s p o r 
t r a y e d by t h e c l a i m a n t i n the O r t h o p a e d i c C o n s u l t a n t s ' r e p o r t of 
J u l y 31, 1981 were r e a l i s t i c . 

C l a i m a n t was 52 y e a r s of age a t the time of t he h e a r i n g and i s 
una b l e to spe a k , r e a d or w r i t e E n g l i s h . She has l i v e d i n the 
U n i t e d S t a t e s f o r o n l y a few y e a r s , h a v i n g e m i g r a t e d from G r e e c e , 
and r e c e i v e d o n l y a t h i r d grade e d u c a t i o n i n G r e e c e . She i n i t i a l l y 
worked i n t he f i e l d s i n her n a t i v e v i l l a g e , and l a t e r was employed 
f o r a t h r e a d m a n u f a c t u r e r i n At h e n s . C l a i m a n t a l s o worked i n a 
w i r e f a c t o r y and a f a c t o r y which produced a p p l i a n c e motors. A f t e r 
coming to t h e U n i t e d S t a t e s she a p p a r e n t l y worked i n a garment 
p l a n t f o r a time b e f o r e becoming employed by S h e r a t o n . 

S h o r t l y a f t e r c l a i m a n t ' s i n d u s t r i a l i n j u r y , she was r e f e r r e d 
t o I n t e r n a t i o n a l R e h a b i l i t a t i o n A s s o c i a t e s f o r v o c a t i o n a l a s s i s 
t a n c e . Due to communication b a r r i e r s and the l a c k of t r a n s f e r a b l e 
s k i l l s , c l a i m a n t ' s v o c a t i o n a l c o u n s e l o r a t t e m p t e d a homebound 
employment program. T h i s was u n s u c c e s s f u l . The c o u n s e l o r f e l t 
t h a t c l a i m a n t was " e s s e n t i a l l y unemployable" due to t h e i n j u r y and 
her i n a b i l i t y t o communicate i n E n g l i s h . 

When the h e a r i n g on t h e D e t e r m i n a t i o n Order convened on 
October 4, 1982, the employer contended t h a t c l a i m a n t had not made 
r e a s o n a b l e e f f o r t s t o re d u c e or m i t i g a t e t h e e x t e n t of her d i s 
a b i l i t y . The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s r e f u s a l to undergo 
s u r g e r y was r e a s o n a b l e under d e m o n s v. Roseburg Lumber Co., 34 Or 
App 135 ( 1 9 7 8 ) ; and t h a t a l t h o u g h c l a i m a n t had made no e f f o r t s to 
seek employment p u r s u a n t to ORS 6 5 6 . 2 0 6 ( 3 ) , she was r e l i e v e d o f 
t h i s duty under B u t c h e r v . S A I F , 45 Or App 313 ( 1 9 8 0 ) . The R e f e r e e 
then c o n c l u d e d t h a t c o n s i d e r i n g c l a i m a n t ' s impairment a s r e l a t e d by 
the O r t h o p a e d i c C o n s u l t a n t s , w i t h her s o c i a l / v o c a t i o n a l h a n d i c a p s , 
she was p e r m a n e n t l y and t o t a l l y d i s a b l e d . 

C l a i m a n t t e s t i f i e d a t t h e h e a r i n g t h a t p r i o r to her i n d u s t r i a l 
i n j u r y , she had never been t o a d o c t o r and t h a t her f a t h e r d i e d a t 
age 95 w i t h o u t h a v i n g known what a d o c t o r was. No one i n c l a i m 
a n t ' s f a m i l y has e v e r undergone s u r g e r y . She t e s t i f i e d t h a t she 
had s e e n o t h e r p e o p l e i n w h e e l c h a i r s and was a f r a i d she might end 
up l i k e them and was a l s o a f r a i d t h a t she c o u l d d i e . 

"Q. I n o t h e r words, you'd p r e t t y much made 
up your mind i n the v e r y b e g i n n i n g h e r e t h a t 
you w e r e n ' t going to have s u r g e r y ? 

"A. Y e s . I was p r e t t y s u r e from the 
b e g i n n i n g t h a t I wouldn't. I had s a i d t h a t . 

"Q. So i f Dr. P a r s o n s had s a i d gee, 99 
p e r c e n t chance t h a t y o u ' l l be b e t t e r i f you 
have s u r g e r y , you s t i l l d i d n ' t want s u r g e r y ? 

"A. No one s a i d a n y t h i n g about 99 p e r c e n t . 
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"Q. Did he s a y a n y t h i n g about -- d i d he s a y 
a n y t h i n g about 75 p e r c e n t . 

"A. Y e s . 

"Q. W e l l , i f he had s a i d 99 p e r c e n t , would 
t h a t have changed your mind? 

"A. No. I'm a f r a i d . " 
C l a i m a n t ' s husband a l s o t e s t i f i e d a t t he h e a r i n g . He s t a t e d t h a t 
when he c a l l e d h i s son i n G r e e c e to t a l k to him about the proposed 
s u r g e r y , h i s son t h r e a t e n e d to k i l l him i f c l a i m a n t ended up i n a 
w h e e l c h a i r a s a r e s u l t of the s u r g e r y . He i n d i c a t e d t h a t h i s w i f e 
d i d hot make the f i n a l d e c i s i o n to r e f u s e s u r g e r y , but t h a t the 
whole f a m i l y had d e c i d e d a g a i n s t i t . He s t a t e d t h a t i f Dr. P a r s o n s 
had g i v e n him a g u a r a n t e e of 100 p e r c e n t s u c c e s s i t would have been 
d i s c u s s e d to a g r e a t e r e x t e n t . 

The employer a r g u e s t h a t an u n r e a s o n a b l e r e f u s a l to submit to 
m e d i c a l t r e a t m e n t which might promote r e c o v e r y and e x p e d i t e r e i n t e 
g r a t i o n i n t o the l a b o r market i s a n e g a t i v e f a c t o r i n d e t e r m i n a t i o n 
of e x t e n t of d i s a b i l i t y . The employer i s c o r r e c t , d e m o n s v. 
Roseburg Lumber Co., 34 Or App 135 ( 1 9 7 8 ) ; Waldroup v. J . C . Penney 
Co., 30 Or App 443 ( 1 9 7 7 ) ; B r e c h t v. S A I F , 12 Or App 615 ( 1 9 7 3 ) . 
I n d e m o n s , the c o u r t adopted L a r s o n ' s t e s t f o r d e t e r m i n i n g whether 
a permanent d i s a b i l i t y award s h o u l d be a d j u s t e d b e c a use of a 
w o r k e r ' s r e f u s a l to submit to recommended t r e a t m e n t : 

"The t e s t * * * i s whether the r e f u s a l i s 
r e a s o n a b l e . 1 L a r s o n , Workmen's 
Compensation Law, §13.22 a t 3-398 ( 1 9 7 8 ) . 
R e a s o n a b l e n e s s i s a q u e s t i o n of f a c t . See 
G r a n t v. S t a t e I n d u s t r i a l A c c . Com., 102 Or 
26, 46, 201 P 438 ( 1 9 2 1 ) . The r e l e v a n t 
i n q u i r y i s whether, i f compensation were not 
an i s s u e , an o r d i n a r i l y p r u d e n t and r e a s o n 
a b l e p e r s o n would submit to the recommended 
t r e a t m e n t . Such a d e t e r m i n a t i o n must be 
based upon a l l r e l e v a n t f a c t o r s , i n c l u d i n g 
the w o r k e r ' s p r e s e n t p h y s i c a l and p s y c h o l o g 
i c a l c o n d i t i o n , the degree of p a i n accom
pa n y i n g and f o l l o w i n g the t r e a t m e n t , the 
r i s k s posed by the t r e a t m e n t and the l i k e l i 
hood t h a t i t would s i g n i f i c a n t l y reduce the 
w o r k e r ' s d i s a b i l i t y . G r a n t v. S t a t e 
I n d u s t r i a l Acc. Com., 102 Or a t 45; s e e 1 
L a r s o n , Workmen's Compensation Law, s u p r a . 

" R e a s o n a b l e n e s s must t a k e i n t o a c c o u n t the 
w o r k e r ' s p e r s p e c t i v e ; i t may not be based 
upon m e d i c a l o p i n i o n a l o n e . * * *" 34 Or 
App a t 138-39. 

The r e a s o n a b l e n e s s t e s t i s t h u s a q u e s t i o n of f a c t and a w e i g h i n g 
p r o c e s s where a l l r e l e v a n t f a c t o r s must be c o n s i d e r e d i n making a 
d e t e r m i n a t i o n . 
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Both p a r t i e s have c i t e d numerous d e c i s i o n s from v a r i o u s j u r i s 
d i c t i o n s s u p p o r t i n g t h e i r c o n t e n t i o n s c o n c e r n i n g c l a i m a n t ' s r e f u s a l 
to s ubmit to the proposed s u r g e r y . From a f a c t u a l s t a n d p o i n t , the 
most s i m i l a r c a s e c i t e d i s Berieta K i s s a s , 33 Van N a t t a 596 (1981) , 
a f f ' d w i t h o u t o p i n i o n , 58 Or App 222 ( 1 9 8 2 ) . L i k e the c l a i m a n t i n 
t h i s c a s e , the worker i n K i s s a s was employed a s a room a t t e n d a n t 
f o r t h e S h e r a t o n H o t e l . The worker had e m i g r a t e d from G r e e c e to 
the U n i t e d S t a t e s o n l y a few y e a r s p r i o r to her i n j u r y , was 
i l l i t e r a t e i n E n g l i s h and her work e x p e r i e n c e was l i m i t e d to manual 
l a b o r . The worker s u f f e r e d a head i n j u r y f o r which "minor" s u r g e r y 
was p r o p o s e d . C l a i m a n t r e f u s e d . The R e f e r e e acknowledged t h a t 
w i t h o u t the s u r g e r y , c l a i m a n t was permanently and t o t a l l y d i s a b l e d . 
However, the R e f e r e e r e f u s e d to award permanent t o t a l d i s a b i l i t y 
b e c a u s e he found t h a t r e f u s a l of s u r g e r y was u n r e a s o n a b l e when the 
r i s k and p a i n f a c t o r s were b a l a n c e d a g a i n s t the l i k e l i h o o d of s u c 
c e s s and c l a i m a n t ' s " i r r a t i o n a l f e a r " of p h y s i c i a n s and h o s p i t a l s . 
T h i s d e c i s i o n was a f f i r m e d by the Board and the C o u r t of A p p e a l s , 
s u p r a . The major (and a p p a r e n t l y the o n l y ) d i f f e r e n c e s between 
K i s s a s and the c u r r e n t c a s e i s t h a t the s u r g e r y proposed i n the 
c u r r e n t c a s e c o u l d not be c l a s s i f i e d a s minor, and t h a t the l i k e l i 
hood of c o m p l e t e s u c c e s s i s somewhat l e s s . 

W h i l e K i s s a s sheds some l i g h t , we do not u n d e r s t a n d t h a t type 
of r i s k - b e n e f i t a n a l y s i s to r e a l l y be c e n t r a l to t h i s c a s e . 
P r o f e s s o r L a r s o n s t a t e s t h a t a c l a i m a n t ' s r e f u s a l to undergo 
s u r g e r y c a n n o t be deemed r e a s o n a b l e when the o n l y r e a s o n f o r s u c h 
r e f u s a l i s the c l a i m a n t ' s s u b j e c t i v e f e a r , u n l e s s t h a t f e a r i t s e l f 
h a s some s u b s t a n t i a l b a s i s i n r e a l i t y . 1 L a r s o n , Workmen's Compen
s a t i o n Law, § 13.22, 3-423, 3-424 ( 1 9 8 2 ) . Our e x a m i n a t i o n of t h i s 
r e c o r d c o n v i n c e s us t h a t the o n l y r e a s o n f o r c l a i m a n t ' s r e f u s a l to 
submit to c o r r e c t i v e s u r g e r y i s f e a r . There i s n o t h i n g i n the 
r e c o r d to s u g g e s t t h a t c l a i m a n t had made a r a t i o n a l e v a l u a t i o n o f 
the r i s k s v e r s u s the p o t e n t i a l b e n e f i t s from the proposed s u r g e r y , 
even though she has been f u l l y a p p r a i s e d of the f a c t s by her 
p h y s i c i a n s . C l a i m a n t does not choose to f o r e g o the s u r g e r y based 
on the f a c t o r s of p a i n , r i s k , l i k e l i h o o d of s u c c e s s , e t c . , but 
b a s e s her r e f u s a l s o l e l y on her g e n e r a l i z e d f e a r of the m e d i c a l 
p r o f e s s i o n and her f a m i l y ' s d i s a p p r o v a l of the p r o c e d u r e . Unques
t i o n a b l y t h i s i s based i n l a r g e p a r t on c l a i m a n t ' s s o c i a l and c u l 
t u r a l background. She and her f a m i l y had l i t t l e or no e x p o s u r e to 
the m e d i c a l p r o f e s s i o n p r i o r to e m i g r a t i n g to the U n i t e d S t a t e s . 
We t h i n k i t i s a p p a r e n t from the r e c o r d t h a t c l a i m a n t would r e f u s e 
to undergo any s u r g e r y under any c i r c u m s t a n c e s , even i f t h e r e were 
a 100 p e r c e n t l i k e l i h o o d of s u c c e s s , based upon her f e a r of the 
m e d i c a l p r o f e s s i o n , a f e a r which has no s u b s t a n t i a l b a s i s i n 
c l a i m a n t ' s e x p e r i e n c e , or f o r t h a t m a t t e r , i n her e n t i r e f a m i l y ' s 
e x p e r i e n c e . W h i l e c l a i m a n t i s c e r t a i n l y f r e e to r e f u s e s u r g e r y , we 
a r e f r e e to f i n d , and do f i n d , c l a i m a n t ' s r e f u s a l to be u n r e a s o n 
a b l e under a l l of t h e s e c i r c u m s t a n c e s . 

T h a t b e i n g the c a s e , the n e x t q u e s t i o n i s , what i s the e x t e n t 
of c l a i m a n t ' s d i s a b i l i t y ? I n view of c l a i m a n t ' s age, e d u c a t i o n , 
i l l i t e r a c y , l i m i t e d work e x p e r i e n c e and p h y s i c a l i m p airment, from 
which t h e n e g a t i v e f a c t o r of her r e f u s a l to submit to s u r g e r y i s 
d e d u c t e d , we c o n c l u d e t h a t c l a i m a n t i s e n t i t l e d to an award of 70% 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 22, 1982 i s m o d i f i e d . 
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C l a i m a n t i s awarded 224° f o r 70% u n s c h e d u l e d permanent p a r t i a l d i s 
a b i l i t y , t h a t b e i n g an i n c r e a s e of 30% over and above the D e t e r m i 
n a t i o n Order of August 28, 1981. C l a i m a n t ' s a t t o r n e y ' s i s a l l o w e d 
25% of t h e i n c r e a s e d permanent p a r t i a l d i s a b i l i t y made p a y a b l e 
under the terms of t h i s o r d e r , not to exceed $2,000, a s a r e a s o n 
a b l e a t t o r n e y ' s f e e , i n l i e u of the f e e a l l o w e d by the R e f e r e e ' s 
o r d e r . 

RONALD MEDL0CK, C l a i m a n t WCB 8 1 - 0 0 0 5 5 , 8 1 - 0 9 7 2 4 & 8 2 - 0 0 4 2 1 
S t e v e n C. Y a t e s , C l a i m a n t ' s A t t o r n e y . J u l y 1 5 , 1 9 8 3 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
A t h e r l y , B u t l e r , e t a l . , D e f e n s e A t t o r n e y s 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members L e w i s and F e r r i s . 

S c o t t W e t z e l S e r v i c e s , I n c . r e q u e s t s r e v i e w of R e f e r e e B a k e r ' s 
o r d e r o v e r t u r n i n g i t s d e n i a l of r e s p o n s i b i l i t y f o r c l a i m a n t ' s back 
s u r g e r y of J u l y 1, 1982. R e s p o n s i b i l i t y f o r the back s u r g e r y i s 
the o n l y i s s u e on r e v i e w . 

C l a i m a n t i s a 4 2 - y e a r - o l d t r u c k d r i v e r who has s u f f e r e d from 
low back problems s i n c e a p p r o x i m a t e l y 1966. He had back s u r g e r i e s 
i n 1966 and 1968. I n J a n u a r y 1976 he s u s t a i n e d a compensable low 
back i n j u r y w h i l e working f o r Puget Sound Truck L i n e s , i n s u r e d by 
S c o t t W e t z e l . The i n j u r y o c c u r r e d when he used h i s e n t i r e w e i g h t 
to p u l l a c h a i n to uncover a b i n of wood c h i p s . An L4-5 l a m i n e c 
tomy was performed on March 23, 1976. The c l a i m was c l o s e d on 
A p r i l 4, 1978 by a D e t e r m i n a t i o n Order which awarded 50% u n s c h e 
d u l e d d i s a b i l i t y . On December 14, 1978 a s t i p u l a t i o n i n c r e a s e d 
t h a t award to 70% u n s c h e d u l e d d i s a b i l i t y . 

C l a i m a n t s u s t a i n e d a n o t h e r i n j u r y i n June 1978 w h i l e working 
f o r P r e s l e y T r u c k i n g , i n s u r e d by the S A I F C o r p o r a t i o n . T h a t i n j u r y 
o c c u r r e d w h i l e c l a i m a n t was changing a f l a t t i r e on h i s t r u c k . He 
d i d not i m m e d i a t e l y f i l e a c l a i m f o r t h a t i n j u r y . S A I F d e n i e d the 
c l a i m on the ground of l a t e f i l i n g , but the R e f e r e e o v e r t u r n e d t h a t 
d e n i a l , f i n d i n g t h a t c l a i m a n t had informed h i s employer of the 
i n j u r y . The R e f e r e e o r d e r e d S A I F to pay two weeks time l o s s on 
t h a t c l a i m . S A I F does not c o n t e s t t h a t p o r t i o n o f the R e f e r e e ' s 
o r d e r . L i k e w i s e , no p a r t y contends t h a t S A I F , as P r e s l e y ' s 
i n s u r e r , i s r e s p o n s i b l e f o r the l a t e r s u r g e r y . 

C l a i m a n t was employed f o r most of the time between h i s 1976 
compensable i n j u r y and 1979 a s a long h a u l t r u c k d r i v e r . He 
e x p e r i e n c e d p a i n d u r i n g t h a t p e r i o d but took m e d i c a t i o n f o r the 
p a i n and was a b l e to work w i t h o u t l o s i n g time from work. 

I n l a t e 1979 or e a r l y 1980 c l a i m a n t began working f o r Reeds 
F u e l Company a s a s h o r t h a u l t r u c k d r i v e r . S A I F a l s o i n s u r e s 
Reeds. On August 26, 1981 c l a i m a n t a g a i n i n j u r e d h i s back. T h a t 
i n j u r y o c c u r r e d w h i l e he was atop h i s t r u c k p u l l i n g a heavy t a r p 
up o v e r a l o a d of bark c h i p s . S A I F a c c e p t e d t h a t i n j u r y a s a 
d i s a b l i n g i n j u r y . The c l a i m was c l o s e d on October 15, 1981 by a 
D e t e r m i n a t i o n Order which awarded time l o s s but no permanent d i s 
a b i l i t y . 

- 1 0 7 3 -



On J u l y 1, 1982 Dr. Hockey, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , 
performed a f o u r t h laminectomy which i n v o l v e d d e c o m p r e s s i o n from L2 
to the sacrum. F o l l o w i n g the s u r g e r y , i n s u r e r s f o r a l l t h r e e 
e m p l o y e r s where c l a i m a n t had s u s t a i n e d compensable i n j u r i e s d e n i e d 
r e s p o n s i b i l i t y f o r the 1982 s u r g e r y . 

S c o t t W e t z e l c h a r a c t e r i z e s t h e i s s u e on Board r e v i e w a s 
whether c l a i m a n t s u s t a i n e d an a g g r a v a t i o n or a new i n j u r y on August 
26, 1981. I t a r g u e s t h a t c l a i m a n t s u s t a i n e d a new i n j u r y and, 
t h e r e f o r e , t h e new i n j u r y i n s u r e r i s l i a b l e f o r the 1982 s u r g e r y . 
As S A I F p o i n t s out i n i t s b r i e f f o r Reeds, t h e r e i s no doubt t h a t 
c l a i m a n t s u s t a i n e d a new i n j u r y on August 26, 1981. S A I F a c c e p t e d 
i t a s s u c h and p r o c e s s e d the c l a i m to c l o s u r e . The r e a l i s s u e 
under the r u l e of B o i s e C a s c a d e v. S t a r b u c k , 61 Or App 631 (1983) 
and Smith v. Ed's Pancake House, 27 Or App 361 (1976) , i s whether 
the i n j u r y a t Reeds i n d e p e n d e n t l y c o n t r i b u t e d to c l a i m a n t ' s need 
f o r s u r g e r y . 

Dr. G a l l o , i n a p r e o p e r a t i v e r e p o r t to Dr. Hockey, s a i d t h a t 
a c c o r d i n g to c l a i m a n t ' s h i s t o r y , the o n s e t o f s e v e r e symptoms 
o c c u r r e d a t t h e time of t h e August 26, 1981 i n j u r y . Dr. Hockey, i n 
h i s d e p o s i t i o n , a g r e e d t h a t the o n s e t of the symptoms which c a u s e d 
the need f o r the s u r g e r y began w i t h the August 26, 1981 i n j u r y . 
However, he o p i n e d t h a t the r e a s o n c l a i m a n t r e q u i r e d s u r g e r y i n 
1982 was b e c a u s e o f s c a r t i s s u e c a u s e d by the e a r l i e r o p e r a t i o n s , 
i n c l u d i n g t h e o p e r a t i o n f o l l o w i n g c l a i m a n t ' s compensable i n j u r y a t 
P uget. He f e l t t h a t the i n j u r y o f August 1981 c a u s e d i n c r e a s e d 
symptoms but d i d not worsen the p r e e x i s t i n g problem: "But I don't 
t h i n k t h a t one e p i s o d e changed the need f o r h i s s u r g e r y . . . . " Dr. 
Hockey f e l t t h a t the 1976 i n j u r y was a m a t e r i a l c o n t r i b u t i n g c a u s e 
o f c l a i m a n t ' s need f o r s u r g e r y i n 1982. 

We f i n d t h a t c l a i m a n t ' s 1976 i n j u r y was a m a t e r i a l c o n t r i b u 
t i n g c a u s e o f c l a i m a n t ' s need f o r s u r g e r y i n 1982. We f i n d t h a t 
c l a i m a n t ' s 1978 and 1981 i n j u r i e s d i d not i n d e p e n d e n t l y c o n t r i b u t e 
t o c l a i m a n t ' s need f o r s u r g e r y i n 1982. A c c o r d i n g l y we f i n d S c o t t 
W e t z e l r e s p o n s i b l e f o r the 1982 s u r g e r y . 

No a t t o r n e y ' s f e e w i l l be awarded to c l a i m a n t ' s a t t o r n e y as he 
d i d not p a r t i c i p a t e i n Board r e v i e w . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 18, 1982 i s a f f i r m e d . 

V I C T O R VANDERSCHUERE, C l a i m a n t Own M o t i o n 8 2 - 0 0 2 5 M 
J u l y 1 5 , 1 9 8 3 
Own M o t i o n D e t e r m i n a t i o n on 

R e c o n s i d e r a t i o n 
The Board i s s u e d i t s Own Motion Order h e r e i n on August 6, 

1982, r e o p e n i n g c l a i m a n t ' s May 25, 1971 i n j u r y c l a i m f o r a 
worsened c o n d i t i o n r e l a t e d t o h i s o r i g i n a l i n j u r y . The Board 
i s s u e d an Own Motion D e t e r m i n a t i o n on May 6, 1983, c l o s i n g t h i s 
c l a i m w i t h an award f o r temporary t o t a l d i s a b i l i t y from December 
8, 1981 through A p r i l 8, 1983, w i t h no a d d i t i o n a l award f o r 
permanent p a r t i a l d i s a b i l i t y . 
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C l a i m a n t , by and through h i s a t t o r n e y , t h e r e a f t e r r e q u e s t e d 
r e c o n s i d e r a t i o n of the Board's Own Motion Order t o i n c l u d e payment 
of temporary t o t a l d i s a b i l i t y b e n e f i t s d u r i n g t h e p e r i o d c l a i m a n t 
w i l l be e n r o l l e d i n an a u t h o r i z e d t r a i n i n g program, which 
a p p a r e n t l y was a u t h o r i z e d on May 2, 1983. 

C l a i m a n t s u s t a i n e d h i s i n d u s t r i a l i n j u r y i n 1971. He, 
t h e r e f o r e , does not q u a l i f y f o r r e c e i p t of temporary t o t a l 
d i s a b i l i t y b e n e f i t s d u r i n g an a u t h o r i z e d t r a i n i n g program p u r s u a n t 
to ORS 656.268, a s do w o r k e r s i n j u r e d on and a f t e r J a n u a r y 1, 
1974. See a l s o ORS 656.728 and 1973 Oregon Laws C h a p t e r 634 §§ 2, 
3. Any c l a i m f o r temporary t o t a l d i s a b i l i t y d u r i n g c l a i m a n t ' s 
e n r o l l m e n t i n an a u t h o r i z e d t r a i n i n g program, t h e r e f o r e , i s t h e 
p r o p e r s u b j e c t of a r e q u e s t f o r r e l i e f p u r s u a n t to ORS 656.278. 

C l a i m a n t ' s a g g r a v a t i o n r i g h t s e x p i r e d March 20, 1978, more 
than f i v e y e a r s ago. T h i s most r e c e n t c l a i m r e o p e n i n g , by the 
B o a r d's Own Motion Order, reopened the c l a i m a s of December 8, 
1981, and the c l a i m was c l o s e d by the a b o v e - r e f e r e n c e d Own Motion 
D e t e r m i n a t i o n awarding temporary t o t a l d i s a b i l i t y c o m p ensation 
u n t i l A p r i l 8, 1983, based upon Dr. Nash's s t a t e m e n t t h a t , a s of 
t h a t d a t e , c l a i m a n t had a c h i e v e d maximal m e d i c a l b e n e f i t . 

There i s c u r r e n t l y no i n d i c a t i o n t h a t c l a i m a n t ' s m e d i c a l 
c o n d i t i o n i s o t h e r than m e d i c a l l y s t a t i o n a r y . 

Under the c i r c u m s t a n c e s p r e s e n t e d h e r e i n , we do not f i n d i t 
a p p r o p r i a t e to e x t e n d c l a i m a n t ' s temporary t o t a l d i s a b i l i t y 
b e n e f i t s d u r i n g t h e p e r i o d he i s e n r o l l e d and a c t i v e l y engaged i n 
an a u t h o r i z e d t r a i n i n g program. A c c o r d i n g l y , we d e c l i n e t o amend 
our p r i o r Own Motion D e t e r m i n a t i o n a s r e q u e s t e d by c l a i m a n t . 

ORDER 

On r e c o n s i d e r a t i o n of the Board's Own Motion D e t e r m i n a t i o n 
d a t e d May 6, 1983, the Board a d h e r e s to i t s o r d e r . 

DONALD AMENT, C l a i m a n t WCB 8 0 - 0 9 4 7 7 
F l a x e l , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 1 8 , 1 9 8 3 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 

The Board i s s u e d i t s Order on Review h e r e i n on June 30, 1983. 
C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n of t h a t p o r t i o n of the o r d e r 
which f a i l e d to impose a p e n a l t y and a s s o c i a t e d a t t o r n e y ' s f e e f o r 
t h e S A I F C o r p o r a t i o n ' s f a i l u r e to t i m e l y a c c e p t or deny h i s c l a i m . 
C l a i m a n t m a i n t a i n s t h a t under the g u i d e l i n e s s e t f o r t h by the Board 
i n Z e l d a M. B a h l e r , 33 Van N a t t a 478 ( 1 9 8 1 ) , r e v e r s e d on o t h e r 
grounds 60 Or App 90 ( 1 9 8 2 ) , S A I F i s l i a b l e f o r payment of a 
p e n a l t y and a t t o r n e y ' s f e e f o r v i o l a t i n g c l a i m a n t ' s r i g h t - t o - k n o w 
i n t e r e s t . See B a h l e r , 33 Van N a t t a a t 479-480. 

C l a i m a n t s t a t e s i n h i s r e q u e s t f o r r e c o n s i d e r a t i o n t h a t the 
Board and the R e f e r e e , "seem to be of the o p i n i o n t h a t you c a n n o t 
award p e n a l t i e s and a t t o r n e y ' s f e e s even where the d e n i a l i s 
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u n q u e s t i o n a b l y u n r e a s o n a b l y d e l a y e d , when t h e r e was no c o m p e n s a t i o n 
•then due" on which to base the p e n a l t y , " s u g g e s t i n g t h a t even i n 
the a b s e n c e of some amount of compensation "then due," a p e n a l t y 
can be imposed f o r v i o l a t i o n of the c l a i m a n t ' s r i g h t - t o - k n o w 
i n t e r e s t . I n t h i s c a s e , c l a i m a n t was p a i d i n t e r i m c o mpensation 
f o r the p e r i o d d u r i n g which he was h o s p i t a l i z e d i n December of 
1979. T h e r e a f t e r , he r e t u r n e d t o work and c o n t i n u e d to work up 
u n t i l t h e d a t e of S A I F ' s d e n i a l i n September of 1980. S A I F ' s 
d e n i a l was s e v e r a l months l a t e . We o b s e r v e d i n our Order on Review 
t h a t s i n c e c l a i m a n t was w o r k i n g , S A I F was under no o b l i g a t i o n to 
pay i n t e r i m c o m p e n s a t i o n . See Anthony A. Bono, 35 Van N a t t a 1 
( 1 9 8 3 ) . 

C l a i m a n t a p p a r e n t l y does not d i s p u t e the f a c t t h a t he was not 
e n t i t l e d to payment of i n t e r i m c o m pensation. I n f a c t , a t the o u t 
s e t of the h e a r i n g , c l a i m a n t withdrew i s s u e s r e l a t i n g t o payment o f 
i n t e r i m c o m p e n s a t i o n . C l a i m a n t , n e v e r t h e l e s s , c o n t e n d s t h a t a 
p e n a l t y may be imposed a s a s a n c t i o n f o r S A I F ' s u n r e a s o n a b l y 
d e l a y e d d e n i a l . 

We a g r e e t h a t S A I F ' s f a i l u r e to comply w i t h the 60-day p e r i o d 
of ORS 656.262(6) was an e g r e g i o u s v i o l a t i o n o f c l a i m a n t ' s 
r i g h t - t o - k n o w i n t e r e s t , and would w a r r a n t i m p o s i t i o n o f the 
maximum p e n a l t y a l l o w a b l e under the s t a n d a r d d i s c u s s e d i n B a h l e r , 

s u p r a . However, a s we p r e v i o u s l y have o b s e r v e d , our a u t h o r i t y f o r 
i m p o s i t i o n of a p e n a l t y i s l i m i t e d to a s s e s s i n g a p e n a l t y based 
upon a p e r c e n t a g e of the compensation "then due" a t t h e time a c t s 
o f u n r e a s o n a b l e c l a i m s p r o c e s s i n g , s u c h a s u n r e a s o n a b l y d e l a y e d 
d e n i a l s , o c c u r . ORS 6 5 6 . 2 6 2 ( 9 ) . A l f r e d M. Norbeck, 35 Van N a t t a 
802 (June 16, 1 9 8 3 ) ; Gary L. C l a r k , 35 Van N a t t a 117 ( 1 9 8 3 ) . 
Compare C l a r k w i t h R i c h a r d Kirkwood, 35 Van N a t t a 140 (1983) , and 
Norman J . G i b s o n , 34 Van N a t t a 1583, 1584 ( 1 9 8 2 ) . 

I n v i e w of t h e f a c t t h a t c l a i m a n t was working d u r i n g the 
p e r i o d t h a t S A I F u n r e a s o n a b l y d e l a y e d a c c e p t a n c e / d e n i a l of h i s 
c l a i m , and he, t h e r e f o r e , was not e n t i t l e d to r e c e i v e i n t e r i m com
p e n s a t i o n , t h e r e were no amounts "then due" to p r o v i d e the b a s i s 
f o r i m p o s i t i o n of a p e n a l t y . A c c o r d i n g l y , we l a c k a u t h o r i t y to 
p e n a l i z e S A I F f o r i t s f l a g r a n t v i o l a t i o n of c l a i m a n t ' s r i g h t - t o -
know i n t e r e s t under the f a c t s and c i r c u m s t a n c e s of t h i s c a s e . 
T h i s i s an o b v i o u s gap i n the s t a t u t o r y p r o v i s i o n s f o r p e n a l t i e s 
and, p e r h a p s , a p r o p e r m a t t e r f o r l e g i s l a t i v e a t t e n t i o n ; "however, 
any change a l o n g t h e s e l i n e s i s a m a t t e r f o r t h e l e g i s l a t u r e , not 
f o r u s . " Gary L. C l a r k , s u p r a , 35 Van N a t t a a t 119. 

ORDER 

On r e c o n s i d e r a t i o n of the Board's Order on Review d a t e d June 
30, 1983, t h e Board a d h e r e s to i t s former o r d e r which h e r e b y i s 
r e p u b l i s h e d and r e a f f i r m e d . 
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RICHARD D. BUKER, C l a i m a n t WCB 8 1 - 0 6 7 0 0 
B o t t i n i & B o t t i n i , C l a i m a n t ' s A t t o r n e y J u l y 1 9 , 1 9 8 3 
S c h w a b e , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members B a r n e s and F e r r i s . 

The s e l f - i n s u r e d employer r e q u e s t s and c l a i m a n t c r o s s - r e q u e s t s 
r e v i e w of t h a t p o r t i o n of R e f e r e e McCullough's o r d e r which awarded 
c l a i m a n t 30% u n s c h e d u l e d permanent low back d i s a b i l i t y , t h a t b e i n g 
an i n c r e a s e of 30% over and above the D e t e r m i n a t i o n O r d e r s of March 
3, 1981 and June 7, 1982. The employer co n t e n d s t h a t the R e f e r e e ' s 
award of 30% d i s a b i l i t y i s e x c e s s i v e . C l a i m a n t c o n t e n d s t h a t the 
award i s i n s u f f i c i e n t . 

C l a i m a n t s t r a i n e d h i s back w h i l e l i f t i n g some " l i l l y p ads." 
The c l a i m was a c c e p t e d on a n o n d i s a b l i n g b a s i s . C l a i m a n t c o n t i n u e d 
working and r e c e i v e d c o n s e r v a t i v e m e d i c a l t r e a t m e n t . I n the f a l l 
of 1979 c l a i m a n t s u f f e r e d an e x a c e r b a t i o n w h i l e r u n n i n g lumber on a 
g r e e n c h a i n . C l a i m a n t r e c e i v e d c h i r o p r a c t i c t h e r a p y and r e t u r n e d 
to work i n November 1979. C l a i m a n t c o n t i n u e d working u n t i l May 
1980, a t which time a n o t h e r e x a c e r b a t i o n c a u s e d him to v i s i t Dr. 
Campagna, a n e u r o s u r g e o n . Dr. Campagna performed a myelogram on 
June 5, 1980. The myelogram r e v e a l e d e v i d e n c e of a p r o t r u d e d L-4 
d i s c . Dr. Campagna d i d not f e e l t h a t s u r g e r y was i n d i c a t e d due to 
the m i n i m a l n e u r o l o g i c f i n d i n g s . C l a i m a n t was t r e a t e d c o n s e r v a 
t i v e l y and r e l e a s e d to r e t u r n to r e g u l a r work on September 3, 1 9 8 0 . 

C l a i m a n t c o n t i n u e d working u n t i l September 9, 1980, when he 
was u n a b l e to c o n t i n u e due to back symptoms. He r e t u r n e d to Dr. 
Campagna and r e c e i v e d a d d i t i o n a l c o n s e r v a t i v e t r e a t m e n t . Dr. 
Campagna e v e n t u a l l y r e l e a s e d c l a i m a n t to r e t u r n to r e g u l a r work on 
F e b r u a r y 2, 1981 and noted t h a t c l a i m a n t e x h i b i t e d "minimal p h y s i 
c a l i m pairment." A D e t e r m i n a t i o n Order i s s u e d on March 3, 1981; i t 
awarded c l a i m a n t no compensation f o r permanent d i s a b i l i t y . 

C l a i m a n t r e t u r n e d to work and c o n t i n u e d working u n t i l November 
1981 when he a g a i n m i s s e d a few days of work due to a n o t h e r f l a r e u p 
of h i s back p a i n . He r e t u r n e d to work f o r a few days and was then 
l a i d - o f f . On November 24, 1981 c l a i m a n t was s e e n by Dr. Klump w i t h 
c o m p l a i n t s of back p a i n . C l a i m a n t r e t u r n e d to Dr. Campagna who 
performed an o t h e r myelogram on J a n u a r y 7, 1982. The myelogram 
r e v e a l e d e v i d e n c e of a "markedly" p r o t r u d e d L-4 d i s c . However, due 
t o the f a c t t h a t c l a i m a n t e x h i b i t e d a f u l l range of back motion 
w i t h n e g a t i v e n e u r o l o g i c a l f i n d i n g s , Dr. Campagna a g a i n f e l t t h a t 
c o n s e r v a t i v e t r e a t m e n t would be a p p r o p r i a t e . C l a i m a n t was a g a i n 
r e l e a s e d to r e t u r n to work on March 1, 198'2. C l a i m a n t worked f o r a 
few days a t Weyerhaeuser and was s u b s e q u e n t l y l a i d - o f f i n a g e n e r a l 
l a y - o f f 

On May 18, 1982 Dr. Campagna r e p o r t e d : 

"The p a t i e n t ' s back c o n d i t i o n i s s t a t i o n a r y 
and t h e r e i s no d i s a b i l i t y a s a r e s u l t of 
a c c i d e n t i n 1978." 

A D e t e r m i n a t i o n Order i s s u e d on June 7, 1982; i t awarded c l a i m a n t 
no c o mpensation f o r permanent d i s a b i l i t y . On June 9, 1982 Dr. 
Campagna, i n a l e t t e r t o c l a i m a n t ' s a t t o r n e y , a g a i n i n d i c a t e d t h a t 
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c l a i m a n t ' s c o n d i t i o n was s t a t i o n a r y and t h a t he had no d i s a b i l i t y 
a s a r e s u l t of t h e 1978 i n j u r y . C l a i m a n t was examined by Dr. 
Thompson on August 16, 1982 f o r the f i r s t and o n l y t i m e . Dr. 
Thompson's p h y s i c a l f i n d i n g s were about the same as Dr. Campagna's 
and Dr. Thompson agreed t h a t s u r g e r y was not i n d i c a t e d . Dr. 
Thompson, n e v e r t h e l e s s , f e l t t h a t c l a i m a n t had moderate impairment 
and t h a t he s h o u l d a v o i d r e p e t i t i v e bending and l i f t i n g o v er 25-30 
pounds. 

C l a i m a n t d i d not r e t u r n to work f o r Weyerhaeuser but was 
employed f o r a ro c k c r u s h i n g company i n August 1982 f o r 
a p p r o x i m a t e l y t h r e e weeks. H i s d u t i e s i n c l u d e d s h o v e l i n g d i r t . 

C l a i m a n t was o n l y 28 y e a r s of age a t the time of t h e h e a r i n g . 
He had completed t h e e l e v e n t h grade and p a r t of the t w e l f t h . The 
r e p o r t of I n d u s t r i a l C o u n s e l i n g S e r v i c e s , d a t e d J a n u a r y 28, 1981, 
i n d i c a t e s t h a t c l a i m a n t d i d "farm work" i n 1972-3 a f t e r l e a v i n g 
s c h o o l and a l s o worked a s a d i s h w a s h e r . I n 1974 he was employed 
f o r a time a s a w e l l d r i l l e r and i n 1976 as a gre e n c h a i n p u l l e r . 
C l a i m a n t a p p a r e n t l y a l s o has had some e x p e r i e n c e a s a p r i n t i n g 
p r e s s o p e r a t o r and t r u c k d r i v e r . I n 1977 c l a i m a n t began working 
f o r W e yerhaeuser. H i s d u t i e s i n v o l v e d c l e a n - u p and u t i l i t y work, 
t r u c k d r i v i n g , equipment o p e r a t i n g and c h i p p e r o p e r a t o r . 

The R e f e r e e s t a t e d : 

" C o n s i d e r i n g a l l of the e v i d e n c e , I am more 
pe r s u a d e d by Dr. Thompson's o p i n i o n c o n c e r n 
i n g r e s i d u a l impairment. * * * Dr. 
Campagna's c o n c l u s i o n i s d i f f i c u l t to under
s t a n d g i v e n the h i s t o r y of c l a i m a n t ' s 
problem and g i v e n a p r e v i o u s recommendation 
Dr. Campagna had made [ f o r v o c a t i o n a l 
r e h a b i l i t a t i o n ] . " 

A l t h ough the R e f e r e e c o n c l u d e d t h a t the work r e s t r i c t i o n s Dr. 
Thompson p l a c e d on c l a i m a n t were " e s s e n t i a l l y p r o p h y l a c t i c , " he 
c o n c l u d e d t h a t c l a i m a n t ' s e d u c a t i o n and work e x p e r i e n c e were 
g e n e r a l l y n e g a t i v e f a c t o r s and t h a t h i s p h y s i c a l l i m i t a t i o n s would 
" p r o b a b l y " p r e c l u d e him from many o f h i s p r e v i o u s j o b s . The 
R e f e r e e t h u s c o n c l u d e d t h a t c l a i m a n t had s u f f e r e d a 30% l o s s of 
e a r n i n g c a p a c i t y . We d i s a g r e e . 

U n l i k e t h e R e f e r e e , we f i n d t h a t Dr. Campagna's o p i n i o n i s 
e n t i t l e d to c o n s i d e r a b l e w e i g h t a s he has been c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n through the m a j o r i t y of the h i s t o r y o f t h i s c l a i m . See 
B l a i r v. S A I F , 21 Or App 229 ( 1 9 7 5 ) . Dr. Thompson, on the o t h e r 
hand, o n l y examined c l a i m a n t on one o c c a s i o n , and h i s e x a m i n a t i o n 
f i n d i n g s d i f f e r v e r y l i t t l e , i f a t a l l , from t h o s e of Dr. Campagna; 
and t h o s e f i n d i n g s a r e e x t r e m e l y m i n i m a l , even though c l a i m a n t does 
have a h e r n i a t e d d i s c . The f i n d i n g s have been so mi n i m a l t h a t 
n e i t h e r Dr. Campagna nor Dr. Thompson thought t h a t s u r g e r y was 
i n d i c a t e d . D e s p i t e t h e f a c t t h a t c l a i m a n t has a h e r n i a t e d d i s c , i t 
would appear t h a t a t t h i s p o i n t i n time i t i s c r e a t i n g v e r y l i t t l e , 
i f any, p h y s i c a l impairment. I t i s t r u e , a s t he R e f e r e e n o t e d , 
t h a t Dr. Campagna f e l t v o c a t i o n a l r e h a b i l i t a t i o n was i n d i c a t e d ; 
however, t h i s recommendation was made i n September 1980 and was n o t 
r e p e a t e d f o l l o w i n g s u c c e s s f u l c o n s e r v a t i v e t r e a t m e n t . C o n t r a r y to 
the R e f e r e e ' s c o n c l u s i o n , we f i n d Dr. Campagna's o p i n i o n t h a t 

- 1 0 7 8 -



c l a i m a n t ' s p h y s i c a l impairment d i s a b i l i t y i s a t most m i n i m a l to be 
c o n v i n c i n g . 

I n a d d i t i o n t o our d i s a g r e e m e n t w i t h the R e f e r e e c o n c e r n i n g 
c l a i m a n t ' s p h y s i c a l c o n d i t i o n , we f i n d t h a t many of h i s c o n c l u s i o n s 
r e g a r d i n g the t y p e s of employment i n which c l a i m a n t c o u l d or c o u l d 
n o t engage a r e s p e c u l a t i v e and unsupported i n the r e c o r d . I n f a c t , 
a s we noted above, c l a i m a n t ' s work performance f o l l o w i n g h i s con
s e r v a t i v e t r e a t m e n t seems t o b e l i e any such c o n c l u s i o n s . C l a i m a n t 
worked f u l l - t i m e i n August 1982 f o r a rock c r u s h i n g company 
s h o v e l i n g s a n d , d i r t and r o c k s . He i n d i c a t e d t h a t t h i s work was 
s i m i l a r i n n a t u r e t o d i g g i n g d i t c h e s , but t h a t he d i d not c o n s i d e r 
i t t o be " k i l l e r " work of the type t h a t "drags you down." C l a i m 
a n t ' s foreman a t the rock company t e s t i f i e d t h a t he never o b s e r v e d 
c l a i m a n t h a v i n g any d i f f i c u l t y w i t h h i s back d u r i n g h i s employment 
t h e r e . 

I n summary, i t i s i m p o s s i b l e f o r us t o c o n c l u d e t h a t a 28 y e a r 
o l d worker w i t h a n e a r l y complete h i g h s c h o o l e d u c a t i o n , a v e r a g e 
i n t e l l i g e n c e , a f a i r l y d i v e r s e v o c a t i o n a l h i s t o r y and e x t r e m e l y 
m i n i m a l p h y s i c a l f i n d i n g s , which h i s l o n g - t i m e t r e a t i n g p h y s i c i a n 
f i n d to be s u g g e s t i v e of no p h y s i c a l impairment, has s u f f e r e d a 30% 
l o s s of wage e a r n i n g c a p a c i t y . The employer i n d i c a t e s i n i t s b r i e f 
t h a t i t "concedes t h a t c l a i m a n t has s u s t a i n e d some impairment," and 
s u g g e s t s t h a t an award i n the range of 10% d i s a b i l i t y would be 
a p p r o p r i a t e i n t h i s c a s e . Were we to s t r i c t l y a p p l y the g u i d e l i n e s 
c o n t a i n e d i n OAR 436-65-600, e t s e q . , we would be i n c l i n e d to a g r e e 
w i t h t h e E v a l u a t i o n D i v i s i o n ' s d e t e r m i n a t i o n . However, under sub
s t a n t i a l l y s i m i l a r f a c t u a l c i r c u m s t a n c e s , awards of 10% d i s a b i l i t y 
have been a l l o w e d , and we c e r t a i n l y a g r e e w i t h the employer t h a t no 
award i n e x c e s s of t h a t amount can p o s s i b l y be j u s t i f i e d on t h i s 
r e c o r d . We modify the R e f e r e e ' s o r d e r a c c o r d i n g l y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 22, 1982 i s m o d i f i e d . 
C l a i m a n t i s awarded 32° f o r 10% u n s c h e d u l e d permanent p a r t i a l low 
back d i s a b i l i t y . T h i s award i s i n l i e u of and not i n a d d i t i o n to 
a l l p r e v i o u s awards. C l a i m a n t ' s a t t o r n e y ' s f e e s h o u l d be a d j u s t e d 
a c c o r d i n g l y . 

MARILYN J . C H R I S T E N S E N , C l a i m a n t WCB 8 1 - 0 3 0 9 0 & 8 1 - 0 9 3 6 4 
H a n s e n & W o b b r o c k , C l a i m a n t ' s A t t o r n e y s J u l y 1 9 , 1 9 8 3 
L i n d s a y , H a r t e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
C h e n e y & K e l l e y , D e f e n s e A t t o r n e y s 
Reviewed by Board Members B a r n e s and F e r r i s . 

The a g g r a v a t i o n i n s u r e r , I n d u s t r i a l I n d e m n i t y , r e q u e s t s r e v i e w 
of R e f e r e e Braverman's o r d e r a s s i g n i n g r e s p o n s i b i l i t y t o i t and 
awarding c l a i m a n t permanent t o t a l d i s a b i l i t y . The i s s u e s on r e v i e w 
a r e r e s p o n s i b i l i t y and e x t e n t of d i s a b i l i t y . 

C l a i m a n t i s an obese 4 0 - y e a r - o l d woman who was i n j u r e d w h i l e 
working a s a m a i l c l e r k f o r S t a n d a r d I n s u r a n c e Company. She 
i n i t i a l l y s u s t a i n e d a low back i n j u r y w h i l e l i f t i n g heavy f i l e s on 
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A p r i l 1, 1980. At t h a t time S t a n d a r d was i n s u r e d by I n d u s t r i a l 
I n d e m n i t y . C l a i m a n t was r e l e a s e d to m o d i f i e d work on A p r i l 22, 
1980 and r e l e a s e d to r e g u l a r work on June 2, 1980. On J u l y 17, 
1980 w h i l e l i f t i n g a heavy m a i l bag c l a i m a n t a g a i n e x p e r i e n c e d back 
p a i n . At t h a t time S t a n d a r d was i n s u r e d by Argonaut. C l a i m a n t 
l a t e r r e t u r n e d to work, but i n F e b r u a r y 1981 she a g a i n had a r e c u r 
r e n c e of h e r back symptoms. She was t a k e n o f f work by her t r e a t i n g 
p h y s i c i a n and has not r e t u r n e d to work. 

The R e f e r e e a s s i g n e d r e s p o n s i b i l i t y f o r the J u l y 1980 i n c i d e n t 
and r e s u l t i n g d i s a b i l i t y to I n d u s t r i a l I n d e m n i t y b e c a u s e he found 
t h a t c l a i m a n t had s u f f e r e d an a g g r a v a t i o n of her A p r i l 1980 i n j u r y . 
He based t h a t f i n d i n g on the s h o r t d u r a t i o n between the o r i g i n a l 
i n j u r y and the second i n c i d e n t . The R e f e r e e a l s o c o n s i d e r e d the 
f a c t t h a t c l a i m a n t had o n l y been doing r e g u l a r work about s i x weeks 
when the second i n c i d e n t o c c u r r e d . He a l s o noted t h a t h e r symptoms 
a f t e r the second i n c i d e n t were i n the same a r e a as a f t e r t h e o r i g i 
n a l compensable i n j u r y . 

We a f f i r m t h a t p o r t i o n of the R e f e r e e ' s o r d e r a s s i g n i n g 
r e s p o n s i b i l i t y to I n d u s t r i a l I n d e m n i t y . I t i s a p p a r e n t t h a t 
c l a i m a n t never f u l l y r e c o v e r e d from the o r i g i n a l i n j u r y . We 
c o n c l u d e t h a t t h e i n c i d e n t i n J u l y 1980 was m e r e l y a r e c u r r e n c e of 
the o r i g i n a l i n j u r y . 

D e t e r m i n a t i o n of i n s u r e r r e s p o n s i b i l i t y i s o f t e n the o n l y 
i s s u e r i p e f o r r e s o l u t i o n : The d e n i a l of the i n s u r e r found to be 
r e s p o n s i b l e i s s e t a s i d e and the c l a i m i s remanded to the r e s p o n 
s i b l e i n s u r e r f o r a c c e p t a n c e and p r o c e s s i n g . I n t h i s c a s e , 
however, the R e f e r e e r e a c h e d the f u r t h e r i s s u e of e x t e n t of d i s 
a b i l i t y . We a r e not s u r e we u n d e r s t a n d p r o c e d u r a l l y why t h i s i s s u e 
was p r o p e r l y b e f o r e the R e f e r e e . The l a s t D e t e r m i n a t i o n Order i n 
t h e r e c o r d i s d a t e d May 25, 1982. I t r e c l o s e d c l a i m a n t ' s A p r i l 
1980 c l a i m w i t h an award f o r a d d i t i o n a l time l o s s and 10% 
u n s c h e d u l e d d i s a b i l i t y . C l a i m a n t ' s J u l y 198Q c l a i m h a s , o f c o u r s e , 
n e v e r been c l o s e d b e c a u s e i t was never a c c e p t e d ; both I n d u s t r i a l 
I ndemnity and Argonaut d e n i e d r e s p o n s i b i l i t y . However, a s we 
u n d e r s t a n d c l a i m a n t ' s c o u n s e l ' s s t a t e m e n t s a t the o u t s e t of the 
h e a r i n g , i t was h i s p o s i t i o n t h a t c l a i m a n t ' s c o n d i t i o n a s a r e s u l t 
of both the A p r i l and J u l y c l a i m s was s t a t i o n a r y by t h e time of the 
May 25, 1982 D e t e r m i n a t i o n O r d e r , and t h u s i t was a p p r o p r i a t e f o r 
the R e f e r e e to r e a c h the q u e s t i o n of e x t e n t of d i s a b i l i t y . We a r e 
not c e r t a i n t h a t t h i s a s s e s s m e n t i s c o r r e c t , but b e c a use no p a r t y 
has r a i s e d any p r o c e d u r a l q u e s t i o n , we p r o c e e d to the m e r i t s . 

The R e f e r e e found t h a t c l a i m a n t i s p r e c l u d e d from " r e g u l a r l y 
p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n g i v e n her 
permanent impairment to her back and morbid o b e s i t y . " We t h i n k 
the R e f e r e e e r r e d i n c o n s i d e r i n g c l a i m a n t ' s o b e s i t y i n f i n d i n g her 
p e r m a n e n t l y and t o t a l l y d i s a b l e d . 

I n P a t r i c i a N e l s o n , 34 Van N a t t a 1078, 1080 ( 1 9 8 2 ) , we 
c o n c l u d e d t h a t : 

"A worker i s not e n t i t l e d to compensation 
f o r d i s a b i l i t y a t t r i b u t a b l e t o o b e s i t y to 
the e x t e n t t h a t (a) the ^evidence 
e s t a b l i s h e s t h a t w e i g h t l o s s would r e d u c e 
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or e l i m i n a t e t h e degree of d i s a b i l i t y , and 
(b) i t i s w i t h i n the v o l u n t a r y c o n t r o l of 
the worker to f o l l o w such m e d i c a l a d v i c e 
and l o s e w e i g h t , and (c) the worker has not 
made a r e a s o n a b l e e f f o r t to f o l l o w such 
m e d i c a l a d v i c e . We f u r t h e r c o n c l u d e t h a t , 
where a c a s e i n v o l v e s the r a t i n g of 
d i s a b i l i t y and the i s s u e i s r a i s e d , the 
burden of p r o o f i s on the c l a i m a n t to show 
t h a t he or she d i d not u n r e a s o n a b l y f a i l to 
f o l l o w m e d i c a l a d v i c e to l o s e w e i g h t . " 

The e v i d e n c e i n t h i s c a s e i n d i c a t e s t h a t much of c l a i m a n t ' s 
d i s a b i l i t y i s a t t r i b u t a b l e to her o b e s i t y . O r t h o p a e d i c C o n s u l t a n t s 
o p i n e d t h a t t h e l o s s of f u n c t i o n i n c l a i m a n t ' s back i s m i l d and 
t h a t due to her compensable i n j u r y i s m i n i m a l . They f e l t t h a t the 
o b e s i t y was "a g r e a t a g g r a v a t i n g f a c t o r , and c o n t r i b u t e s to her 
t o t a l amount of impairment." Her t r e a t i n g p h y s i c i a n , Dr. E i g n e r , 
s t a t e d t h a t he agre e d w i t h O r t h o p a e d i c C o n s u l t a n t s " t h a t the 
g r e a t e s t a g g r a v a t i n g f a c t o r i s her o b e s i t y . . . . " 

Dr. E i g n e r t e s t i f i e d t h a t c l a i m a n t had been on numerous d i e t s 
under h i s s u p e r v i s i o n , but t h a t she never s t a y e d on a d i e t l o n g e r 
t h a n two months. Dr. E i g n e r t e s t i f i e d t h a t p e o p l e a s heavy as 
c l a i m a n t a r e g e n e r a l l y not h i g h l y m o t i v a t e d to l o s e w e i g h t and t h a t 
c l a i m a n t ' s m o t i v a t i o n was f a i r l y t y p i c a l of m o r b i d l y obese p e o p l e . 

We f i n d t h a t c l a i m a n t has f a i l e d to meet her burden of p r o v i n g 
t h a t she made r e a s o n a b l e e f f o r t s to f o l l o w m e d i c a l a d v i c e to l o s e 
w e i g h t . A c c o r d i n g l y , h er o b e s i t y w i l l not be c o n s i d e r e d i n r a t i n g 
h er permanent d i s a b i l i t y . 

We have c o n s i d e r e d c l a i m a n t ' s permanent impairment due to t h i s 
i n j u r y , which we f i n d to be m i n i m a l , t o g e t h e r w i t h t h e r e l e v a n t 
s o c i a l and v o c a t i o n a l f a c t o r s . We c o n c l u d e t h a t c l a i m a n t i s 
e n t i t l e d to an award of 20% un s c h e d u l e d d i s a b i l i t y to her low back. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 19, 1982 i s r e v e r s e d i n 
p a r t . T h a t p o r t i o n of the R e f e r e e ' s o r d e r awarding c l a i m a n t 
c o m p e n s a t i o n f o r permanent t o t a l d i s a b i l i t y i s r e v e r s e d . C l a i m a n t 
i s awarded 64° f o r 20% un s c h e d u l e d d i s a b i l i t y f o r i n j u r y to her 
low back i n l i e u of the award g r a n t e d by the R e f e r e e . C l a i m a n t ' s 
a t t o r n e y i s a l l o w e d 25% o f the i n c r e a s e d compensation g r a n t e d by 
t h i s o r d e r (10% u n s c h e d u l e d permanent d i s a b i l i t y ) a s and f o r a 
r e a s o n a b l e a t t o r n e y ' s f e e i n l i e u of t h e f e e a l l o w e d by the 
R e f e r e e , p a y a b l e o u t of and not i n a d d i t i o n to c l a i m a n t ' s 
c o m p e n s a t i o n . The remainder of the R e f e r e e ' s o r d e r i s a f f i r m e d . 
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ERMA L . PARMER, C l a i m a n t 
P o z z i , W i l s o n , e t a l . , C l a i m a n t ' s A t t o r n e y s 
D a v i d H o m e , D e f e n s e A t t o r n e y 

WCB 8 2 - 0 5 5 5 5 
J u l y 1 9 , 1 9 8 3 
O r d e r o f A b a t e m e n t 

The Board has r e c e i v e d a motion to a b a t e i t s o r d e r of 
June 27, 1983 and remand the c a s e to the R e f e r e e f o r c o n s i d e r a t i o n 
of a d d i t i o n a l m e d i c a l r e p o r t s . 

I n o r d e r to a l l o w s u f f i c i e n t time to c o n s i d e r the motion, the 
above-noted Board o r d e r i s a b a t e d , and e m p l o y e r / i n s u r e r i s 
r e q u e s t e d t o f i l e a r e s p o n s e to t he motion f o r remand w i t h i n t e n 
d a y s . 

I T I S SO ORDERED. 

The Board i s s u e d i t s Order on Review h e r e i n on June 23, 1983. 
C l a i m a n t h a s moved the Board f o r r e c o n s i d e r a t i o n of t h a t o r d e r , 
r e q u e s t i n g t h a t t h e Board remand t h i s c a s e t o t he R e f e r e e f o r an 
e v a l u a t i o n of c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y . 

I n our Order on Review we found t h a t t h e R e f e r e e i m p r o p e r l y 
had d e c i d e d an i s s u e not p r e s e n t e d or l i t i g a t e d a t h e a r i n g . The 
R e f e r e e found t h a t c l a i m a n t ' s c l a i m had been c l o s e d p r e m a t u r e l y , 
a l t h o u g h c l a i m a n t d i d not contend a t h e a r i n g t h a t she was not 
m e d i c a l l y s t a t i o n a r y . We, t h e r e f o r e , r e i n s t a t e d t h e D e t e r m i n a t i o n 
O r d e r , and proceeded to e v a l u a t e c l a i m a n t ' s permanent d i s a b i l i t y . 
I n h e r r e q u e s t f o r r e c o n s i d e r a t i o n , c l a i m a n t c o n t e n d s t h a t , once we 
found t h a t t h e R e f e r e e i m p r o p e r l y c o n c l u d e d c l a i m a n t ' s c o n d i t i o n 
was not m e d i c a l l y s t a t i o n a r y , we s h o u l d have remanded t h e c a s e to 
th e R e f e r e e f o r a r a t i n g of permanent d i s a b i l i t y . 

The f a l l a c y i n c l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n and 
remand i s t h a t c l a i m a n t a l r e a d y has had a f u l l o p p o r t u n i t y t o p r e 
s e n t e v i d e n c e on t he i s s u e of the e x t e n t of her permanent p a r t i a l 
d i s a b i l i t y . I n f a c t , e x t e n t of permanent d i s a b i l i t y was the i s s u e 
l i t i g a t e d a t h e a r i n g , and the R e f e r e e ' s m i s t a k e i n d e c i d i n g an 
i s s u e not b e f o r e him s h o u l d not> and w i l l n o t , g r a n t c l a i m a n t an 
o p p o r t u n i t y to r e l i t i g a t e her e x t e n t c a s e . 

A c c o r d i n g l y , we d e c l i n e to remand t h i s c a s e f o r f u r t h e r p r o 
c e e d i n g s . Under t h e f a c t s and c i r c u m s t a n c e s p r e s e n t e d h e r e i n , we 
d i s a g r e e w i t h c l a i m a n t ' s a s s e r t i o n t h a t , by r a t i n g her permanent 
p a r t i a l d i s a b i l i t y and i s s u i n g an Order on Review based upon t h e 
r e c o r d p r e v i o u s l y d e v e l o p e d b e f o r e the R e f e r e e , we have " d e p r i v e d 
t h i s c l a i m a n t of a h e a r i n g c o n c e r n i n g her permanent p a r t i a l d i s 
a b i l i t y and a r a t i n g b e f o r e the R e f e r e e a s r e q u i r e d by s t a t u t e . " 

On r e c o n s i d e r a t i o n of the Board's Order on Review d a t e d June 
23, 1983, t h e Board a d h e r e s t o i t s former o r d e r , w h i c h he r e b y i s 
r e p u b l i s h e d and r e a f f i r m e d . 

JOANNE E . R U S S E L L , C l a i m a n t 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s 
M i n t u r n , e t a l . , D e f e n s e A t t o r n e y s 

WCB 8 2 - 0 6 9 1 5 
J u l y 1 9 , 1 9 8 3 
O r d e r on R e c o n s i d e r a t i o n 

ORDER 
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RONALD E . B A S S , C l a i m a n t 
P A T R I C I A S. B A S S , C l a i m a n t 
L e o n a r d P e a r l m a n , D e p t . o f J u s t i c e 

WCB C V - 8 3 0 0 9 
WCB C V - 8 3 0 0 8 
J u l y 2 0 , 1 9 8 3 
N o t i c e o f H e a r i n g ( i n T a n d e m ) 

T h i s m a t t e r i s b e f o r e the Board on c l a i m a n t s ' r e q u e s t s f o r 
h e a r i n g c o n c e r n i n g the Department of J u s t i c e ' s F i n d i n g s of F a c t , 
C o n c l u s i o n s and O r d e r s on R e c o n s i d e r a t i o n d a t e d J u l y 28, 1982 
which d e n i e d compensation to c l a i m a n t s under t h e V i c t i m s of Crime 
Compensation A c t (ORS C h a p t e r 1 4 7 ) . C l a i m a n t s have r e q u e s t e d an 
e v i d e n t i a r y h e a r i n g . 

The h e a r i n g has been s e t as f o l l o w s : 

DATE: August 16, 1983 

TIME: 9:30 a.m. 

PLACE: Workers' Compensation Board 
480 Church S t r e e t , S.E. 
Salem, Oregon 

P u r s u a n t to OAR 438-82-035, we a p p o i n t Ms. Kay K i n s l e y , S t a f f 
A t t o r n e y f o r the Board, as s p e c i a l h e a r i n g s o f f i c e r to co n d u c t a 
h e a r i n g h e r e i n . F u r t h e r , i t a p p e a r i n g t h a t t h e p r e s e n c e of the 
Department of J u s t i c e i s d e s i r a b l e f o r a f u l l d e t e r m i n a t i o n o f t h e 
i s s u e s h e r e i n , the Department of J u s t i c e i s hereby r e q u e s t e d to 
p a r t i c i p a t e a s a p a r t y h e r e i n . 

We d i r e c t t h a t the r e q u e s t s f o r h e a r i n g be p r o c e s s e d and t he 
h e a r i n g conducted i n a c c o r d a n c e w i t h OAR 438-82-035 and 
438-82-040. The s p e c i a l h e a r i n g s o f f i c e r may c o n s i d e r o n l y s u c h 
documentary e v i d e n c e a s has been c o n s i d e r e d by the Department of 
J u s t i c e i n r e n d e r i n g i t s o r d e r s h e r e i n . Only t h o s e p e r s o n s whose 
s t a t e m e n t s were c o n s i d e r e d by t h e Department of J u s t i c e w i l l be 
p e r m i t t e d to t e s t i f y a t the h e a r i n g . 

W i t h i n 30 days a f t e r the h e a r i n g i s c l o s e d , t h e s p e c i a l 
h e a r i n g s o f f i c e r s h a l l p r e p a r e and fo r w a r d to t h e Board 
recommended f i n d i n g s of f a c t and c o n c l u s i o n s of law. A r e c o r d of 
the o r a l p r o c e e d i n g s s h a l l a l s o be made and forwarded t o the Board 
w i t h i n 30 days ( f o r t r a n s c r i p t i o n , i f n e c e s s a r y ) . 

I T I S SO ORDERED. 

He a r i n g Room E (use B e l l e v u e S t r e e t E n t r a n c e ) 
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DONALD L . L E N T Z , C l a i m a n t 
R o l f O l s o n , C l a i m a n t ' s A t t o r n e y 
M i t c h e l l , L a n g & S m i t h , D e f e n s e A t t o r n e y s 

Own M o t i o n 8 3 - 0 1 9 2 M 
J u l y 2 0 , 1 9 8 3 
I n t e r i m Own M o t i o n O r d e r 

C l a i m a n t , by and through h i s a t t o r n e y , r e q u e s t s t h a t the 
Board e x e r c i s e i t s own motion a u t h o r i t y and reopen h i s December 
31, 1976 i n d u s t r i a l i n j u r y c l a i m f o r payment of temporary t o t a l 
d i s a b i l i t y c o m p e n s a t i o n . C l a i m a n t ' s a g g r a v a t i o n r i g h t s have 
e x p i r e d . 

The Board i n i t i a l l y r e f e r r e d c l a i m a n t ' s r e q u e s t f o r own 
motion r e l i e f to the s e l f - i n s u r e d employer's c l a i m s p r o c e s s i n g 
agent f o r a d e c i s i o n r e g a r d i n g v o l u n t a r y c l a i m r e o p e n i n g p u r s u a n t 
to the p r o v i s i o n s of ORS 6 5 6 . 2 7 8 ( 4 ) . C o u n s e l f o r the s e l f - i n s u r e d 
employer has i n d i c a t e d t h a t a d d i t i o n a l time i s r e q u i r e d f o r 
i n v e s t i g a t i v e p u r p o s e s p r i o r to making a d e c i s i o n w i t h r e g a r d to 
v o l u n t a r y c l a i m r e o p e n i n g . 

C l a i m a n t ' s p e t i t i o n f o r own motion r e l i e f r e q u e s t e d payment 
of m e d i c a l b i l l s f o r r e c e n t t r e a t m e n t , i n c l u d i n g s u r g e r y . 
C l a i m a n t ' s i n j u r y o c c u r r e d i n 1976; a c c o r d i n g l y , c l a i m a n t has a 
c o n t i n u i n g l i f e t i m e r i g h t to r e c e i v e m e d i c a l t r e a t m e n t f o r 
c o n d i t i o n s r e l a t e d t o h i s o r i g i n a l i n d u s t r i a l i n j u r y . ORS 
6 5 6 . 2 4 5 ( 1 ) . Cf W i l l i a m A. N e w e l l , 35 Van N a t t a 629 (May 6, 1 9 8 3 ) . 

I n a d d i t i o n to r e q u e s t i n g a d d i t i o n a l time w i t h i n which to 
i n v e s t i g a t e t h e p o s s i b i l i t y of v o l u n t a r y own motion r e o p e n i n g , t h e 
s e l f - i n s u r e d employer, through c o u n s e l , has i n d i c a t e d t h a t an 
a c c e p t a n c e or d e n i a l o f m e d i c a l s e r v i c e s has not been i s s u e d under 
the p r o v i s i o n s of ORS 656.245, f o r the r e a s o n t h a t c l a i m a n t ' s 
p r e s e n t t r e a t i n g p h y s i c i a n , "has f a i l e d t o i s s u e a r e p o r t 
e s t a b l i s h i n g the c a u s a l r e l a t i o n s h i p between the 1976 i n d u s t r i a l 
i n j u r y and the c u r r e n t s u r g e r y . * * * As soon a s a r e p o r t from 
Dr. B e c k e r i s i s s u e d r e g a r d i n g c a u s a t i o n , an a c c e p t a n c e or d e n i a l 
of m e d i c a l b e n e f i t s under ORS 656.245 w i l l be i s s u e d . " 

I n J a n u a r y 1983, c l a i m a n t c o n s u l t e d Dr. Johnson, an 
o r t h o p e d i c p h y s i c i a n i n B o i s e , I d a h o . Dr. Johnson r e p o r t e d to the 
s e l f - i n s u r e d employer on J a n u a r y 11, 1983, d e t a i l i n g c l a i m a n t ' s 
h i s t o r y and c u r r e n t p h y s i c a l c o m p l a i n t s . D i a g n o s t i c t e s t s were 
performed, i n c l u d i n g a CT s c a n . A c e n t r a l p r o b a b l e d i s c e x t r u s i o n 
a t L5-S1 and b u l g i n g a t L4-5 was d i a g n o s e d by Dr. Johnson, and by 

l e t t e r of J a n u a r y 24, 1983, the employer was informed of t h i s 
d i a g n o s i s . The employer a p p a r e n t l y informed Dr. Johnson t h a t i t 
would not pay f o r h i s t r e a t m e n t . C l a i m a n t . r e t u r n e d t o Oregon, and 
on March 18, 1983, was examined by Dr. B e c k e r , an o r t h o p e d i c 
p h y s i c i a n , who w rote a r e p o r t t o the employer on t h a t same d a t e . 
C l a i m a n t was h o s p i t a l i z e d on A p r i l 11, 1983 f o r a lumbar 
myelogram, and on A p r i l 13, 1983, a laminectomy was p e r f o r m e d . 

"When the time f o r s u b m i t t i n g a c l a i m under 
ORS 656.273 has e x p i r e d , any c l a i m f o r 
m e d i c a l s e r v i c e s r e f e r r e d to i n t h i s 
s e c t i o n s h a l l be s u b m i t t e d to the i n s u r e r 
or s e l f - i n s u r e d employer. I f the c l a i m f o r 
m e d i c a l s e r v i c e s i s d e n i e d , the worker may 
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submit to the Board a r e q u e s t f o r h e a r i n g 
p u r s u a n t to ORS 656.283." ORS 6 5 6 . 2 4 5 ( 2 ) . 

A c c o r d i n g l y , i t i s q u i t e c l e a r t h a t a c l a i m f o r m e d i c a l s e r v i c e s 
must be f o r m a l l y d e n i e d n o t w i t h s t a n d i n g the e x p i r a t i o n of a 
c l a i m a n t ' s a g g r a v a t i o n r i g h t s . See Max D. C u t l e r , 34 Van N a t t a 
1480 ( 1 9 8 2 ) . The s t a t u t o r y r e s p o n s e time f o r a c l a i m f o r m e d i c a l 
s e r v i c e s i s s i x t y (60) d a y s : With r e f e r e n c e to r e n d e r e d m e d i c a l 
s e r v i c e s , the c l a i m s h o u l d be p a i d or f o r m a l l y d e n i e d w i t h i n s i x t y 
(60) d a y s . B i l l y J . Eubanks, 35 Van N a t t a 131, 135 ( 1 9 8 3 ) . The 
f a i l u r e to do so may s u b j e c t the i n s u r e r or s e l f - i n s u r e d employer 
to p e n a l t i e s . I n s p i t e of the p r o v i s i o n s of ORS 6 5 6 . 2 4 5 ( 3 ) , a 
b i l l s u b m i t t e d by an o u t - o f - s t a t e p h y s i c i a n i s n e v e r t h e l e s s a 
c l a i m f o r compensation which must be p a i d or f o r m a l l y d e n i e d 
w i t h i n s i x t y (60) d a y s , w i t h n o t i f i c a t i o n of c l a i m a n t ' s h e a r i n g 
r i g h t s . See g e n e r a l l y A n i t a G i l l i a m , 35 Van N a t t a 377 ( 1 9 8 3 ) ; 
R i v e r s v. S A I F , 45 Or App 1105 ( 1 9 8 0 ) . 

C l a i m a n t now has sought t r e a t m e n t w i t h an Oregon p h y s i c i a n , 
who has recommended the same t r e a t m e n t a s the Idaho o r t h o p e d i c 
p h y s i c i a n . The s e l f - i n s u r e d employer has been on n o t i c e of the 
f a c t t h a t c l a i m a n t has been t r e a t i n g w i t h Dr. B e c k e r , the Oregon 
p h y s i c i a n , a t l e a s t s i n c e March of 1983; and f u r t h e r i s a d v i s e d of 
the f a c t t h a t a s u r g i c a l p r o c e d u r e was performed on A p r i l 13, 
1983. The s e l f - i n s u r e d employer has a d v i s e d the Board t h a t i t 
"doubts t h a t t h e r e i s a c a u s a l r e l a t i o n s h i p between the i n d u s t r i a l 
i n j u r y and the r e c e n t h e r n i a t e d d i s c , " but a d m i t t e d l y has not y e t 
i s s u e d a d e n i a l i n conformance w i t h C u t l e r , s u p r a , and Eubanks, 
s u p r a . 

There o b v i o u s l y i s an i s s u e p r e s e n t r e g a r d i n g the 
c o m p e n s a b i l i t y of c l a i m a n t ' s r e c e n t l y i n c u r r e d m e d i c a l b i l l s f o r 
t r e a t m e n t of a h e r n i a t e d d i s c . Such i s s u e s a r e s u b j e c t to the 
i n s u r e r or s e l f - i n s u r e d employer's o b l i g a t i o n to i s s u e a f o r m a l 
d e n i a l and c l a i m a n t ' s c o r r e s p o n d i n g r i g h t to r e q u e s t a h e a r i n g 
p u r s u a n t to ORS 656.283. ORS 6 5 6 . 2 4 5 ( 2 ) . 

A c c o r d i n g l y , we c o n s t r u e the m a t e r i a l t h a t has been s u b m i t t e d 
t o us o s t e n s i b l y under our own motion a u t h o r i t y p u r s u a n t t o ORS 
656.278 a s a r e q u e s t f o r h e a r i n g under ORS 656.283. The d o c k e t 
c l e r k hereby i s d i r e c t e d to s e t a p r e f e r e n t i a l h e a r i n g , and the 
R e f e r e e i s d i r e c t e d to t a k e e v i d e n c e on the i s s u e s of c l a i m a n t ' s 
e n t i t l e m e n t to m e d i c a l s e r v i c e s , as w e l l a s p e n a l t i e s / a t t o r n e y 
f e e s f o r f a i l u r e to a c c e p t or deny t h i s c l a i m f o r m e d i c a l 
s e r v i c e s . The R e f e r e e s h a l l i s s u e an o r d e r on t h o s e i s s u e s 
p u r s u a n t to ORS 656.289, w i t h a copy to the Board, and the Board 
then w i l l c o n s i d e r whether to g r a n t c l a i m a n t compensation f o r 
temporary t o t a l d i s a b i l i t y i n the e x e r c i s e of i t s own motion 
a u t h o r i t y . 

I T I S SO ORDERED. 
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V I C T O R VANDERSCHUERE, C l a i m a n t 
R o l f O l s o n , C l a i m a n t ' s A t t o r n e y 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

Own M o t i o n 8 2 - 0 0 2 5 M 
J u l y 2 0 , 1 9 8 3 
C o r r e c t e d Own M o t i o n D e t e r m i n a t i o n 

on R e c o n s i d e r a t i o n 
The Board i s s u e d i t s Own Motion Order h e r e i n on August 6, 

1982, r e o p e n i n g c l a i m a n t ' s May 25, 1971 i n j u r y c l a i m f o r a 
worsened c o n d i t i o n r e l a t e d to h i s o r i g i n a l i n j u r y . The Board 
i s s u e d an Own Motion D e t e r m i n a t i o n on May 6, 1983, c l o s i n g t h i s 
c l a i m w i t h an award f o r temporary t o t a l d i s a b i l i t y from December 
8, 1981 through A p r i l 8, 1983, w i t h no a d d i t i o n a l award f o r 
permanent p a r t i a l d i s a b i l i t y . 

C l a i m a n t , by and through h i s a t t o r n e y , t h e r e a f t e r r e q u e s t e d 
r e c o n s i d e r a t i o n of the Board's Own Motion Order to i n c l u d e payment 
of temporary t o t a l d i s a b i l i t y b e n e f i t s d u r i n g the p e r i o d c l a i m a n t 
w i l l be e n r o l l e d i n an a u t h o r i z e d t r a i n i n g program, which 
a p p a r e n t l y was a u t h o r i z e d on May 2, 1983. 

C l a i m a n t s u s t a i n e d h i s i n d u s t r i a l i n j u r y i n 1971. He, 
t h e r e f o r e , does not q u a l i f y f o r r e c e i p t of temporary t o t a l 
d i s a b i l i t y b e n e f i t s d u r i n g an a u t h o r i z e d t r a i n i n g program p u r s u a n t 
to ORS 656.268, a s do w o r k e r s i n j u r e d on and a f t e r J a n u a r y 1, 
1974. See a l s o ORS 656.728 and 1973 Oregon Laws C h a p t e r 634 §§ 2, 
3. Any c l a i m f o r temporary t o t a l d i s a b i l i t y d u r i n g c l a i m a n t ' s 
e n r o l l m e n t i n an a u t h o r i z e d t r a i n i n g program, t h e r e f o r e , i s the 
proper s u b j e c t o f a r e q u e s t f o r r e l i e f p u r s u a n t t o ORS 656.278. 

C l a i m a n t ' s a g g r a v a t i o n r i g h t s e x p i r e d March 20, 1978, more 
than f i v e y e a r s ago. T h i s most r e c e n t c l a i m r e o p e n i n g , by t h e 
B o a r d ' s Own Motion O r d e r , reopened the c l a i m a s o f December 8, 
1981, and t h e c l a i m was c l o s e d by the a b o v e - r e f e r e n c e d Own Motion 
D e t e r m i n a t i o n awarding temporary t o t a l d i s a b i l i t y c o m p e n s a t i o n 
u n t i l A p r i l 8, 1983, based up Dr. Nash's s t a t e m e n t t h a t , a s o f 
t h a t d a t e , c l a i m a n t had a c h i e v e d maximal m e d i c a l b e n e f i t . 

There i s c u r r e n t l y no i n d i c a t i o n t h a t c l a i m a n t ' s m e d i c a l 
c o n d i t i o n i s o t h e r than m e d i c a l l y s t a t i o n a r y . 

Under the c i r c u m s t a n c e s p r e s e n t e d h e r e i n , we do not f i n d i t 
a p p r o p r i a t e to e x t e n d c l a i m a n t ' s temporary t o t a l d i s a b i l i t y 
b e n e f i t s d u r i n g the p e r i o d he i s e n r o l l e d and a c t i v e l y engaged i n 
an a u t h o r i z e d t r a i n i n g program. A c c o r d i n g l y , we d e c l i n e t o amend 
our p r i o r Own Motion D e t e r m i n a t i o n a s r e q u e s t e d by c l a i m a n t . 

On r e c o n s i d e r a t i o n of the Board's Own Motion D e t e r m i n a t i o n 
d a t e d May 6, 1983, the Board a d h e r e s to i t s o r d e r . 

ORDER 
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P H I L L I P A. BERTRAND 
D o b l i e , e t a l . , C l a i m a n t ' s A t t o r n e y s 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

WCB 8 1 - 1 1 0 6 5 
J u l y 2 1 , 1 9 8 3 
O r d e r on R e c o n s i d e r a t i o n 

The Board i s s u e d i t s Order on Review h e r e i n on June 30, 1983. 
P h i l l i p A. B e r t r a n d , 35 Van N a t t a 869 ( 1 9 8 3 ) . We have r e c o n s i d e r e d 
t h a t o r d e r , sua s p o n t e , w i t h r e g a r d to the i s s u e of the a p p r o p r i a t e 
p e n a l t y f o r the S A I F C o r p o r a t i o n ' s u n i l a t e r a l t e r m i n a t i o n of c l a i m 
a n t ' s temporary t o t a l d i s a b i l i t y b e n e f i t s . Our o r d e r s t a t e s t h e 
f o l l o w i n g : 

"SAIF has a s s e r t e d i n i t s b r i e f on r e v i e w 
t h a t i t d i d not u n r e a s o n a b l y t e r m i n a t e 
c l a i m a n t ' s b e n e f i t s because i t c l o s e d the 
c l a i m p u r s u a n t to the i n s u r e r - c l o s u r e 
p r o c e d u r e i n ORS 6 5 6 . 2 6 8 ( 3 ) . S A I F ' s 
a s s e r t i o n t h a t i t c l o s e d t h i s c l a i m i s 
unsupported by the r e c o r d . I f s u c h a 
c l o s u r e was attempted by S A I F , i t i s 
o b v i o u s t h a t the n o t i c e r e q u i r e m e n t s of ORS 
656.268(3) were not comp l i e d w i t h and, 
t h u s , a p e n a l t y i s w a r r a n t e d . However, due 
to the s t a t u t o r y haze t h a t permeates the 
c l a i m s - p r o c e s s i n g i s s u e i n t h i s c a s e , we 
b e l i e v e t h a t an award of l e s s than t h e 
maximum p e n a l t y would be more 
a p p r o p r i a t e . " 35 Van N a t t a a t 8 7 2 - 7 3 . 

The R e f e r e e ' s o r d e r imposed a p e n a l t y e q u i v a l e n t to 25% of the 
a c c r u e d temporary d i s a b i l i t y b e n e f i t s due a s of the d a t e of h i s 
o r d e r ; i . e . , from t h e d a t e of S A I F ' s December 3, 1981 d e n i a l . As 
r e f l e c t e d by t h e above-quoted p o r t i o n of our Order on Review, we 
i n t e n d e d t o a d j u s t the R e f e r e e ' s i m p o s i t i o n of a p e n a l t y by 
imposing a p e n a l t y i n some amount l e s s than t h e maximum a l l o w a b l e . 
However, we i n a d v e r t e n t l y f a i l e d to modify the p e n a l t y i n the 
" o r d e r " p o r t i o n of our Order on Review. 

As a p e n a l t y f o r u n i l a t e r a l t e r m i n a t i o n of temporary t o t a l 
d i s a b i l i t y , S A I F s h a l l pay an a d d i t i o n a l amount e q u a l to 15% of the 
temporary t o t a l d i s a b i l i t y compensation awarded by the R e f e r e e f o r 
the p e r i o d December 3, 1981, to the d a t e t h a t the c l a i m was c l o s e d 
by D e t e r m i n a t i o n O r d e r , A p r i l 1, 1982. See P h i l l i p A. B e r t r a n d , 3 5 
Van N a t t a 874 (June 30, 1 9 8 3 ) . 

ORDER 

On r e c o n s i d e r a t i o n of the Board's Order on Review date d June 
30, 1983, we modify our p r i o r o r d e r . The p e n a l t y imposed by the 
R e f e r e e ' s o r d e r i s m o d i f i e d to p r o v i d e t h a t the S A I F C o r p o r a t i o n 
s h a l l pay to c l a i m a n t 15% of the temporary t o t a l d i s a b i l i t y compen
s a t i o n awarded f o r the p e r i o d December 3, 1981 t o A p r i l 1, 1982. 
E x c e p t a s m o d i f i e d h e r e i n , the Board's p r i o r o r d e r i s adhered to 
and hereby i s r e a f f i r m e d and r e p u b l i s h e d . 
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CONNIE A. G A R C I A , C l a i m a n t 
G a t t i & G a t t i , C l a i m a n t ' s A t t o r n e y s 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

WCB 8 2 - 0 4 6 5 6 
J u l y 2 1 , 1 9 8 3 
O r d e r on R e v i e w 

Reviewed by Board Members L e w i s and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of t h a t p o r t i o n o f 
R e f e r e e Q u i l l i n a n ' s o r d e r which awarded c l a i m a n t 10% u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y , t h a t b e i n g an i n c r e a s e of 10% over 
and above the May 7, 1982 D e t e r m i n a t i o n O r d e r . The i s s u e f o r 
r e v i e w i s the e x t e n t of c l a i m a n t ' s d i s a b i l i t y . 

C l a i m a n t was employed a s a p s y c h i a t r i c a i d e a t F a i r v i e w H o s p i 
t a l on November 20, 1981 when she s u s t a i n e d a compensable i n j u r y t o 
her l e f t s h o u l d e r and neck. C l a i m a n t was t r e a t e d t h a t same day by 
Dr. Grobman, and was examined a t Salem H o s p i t a l the f o l l o w i n g day. 
The d i a g n o s i s was l e f t t r a p e z i u s s t r a i n . C l a i m a n t m i s s e d o n l y two 
d a y s of work i m m e d i a t e l y f o l l o w i n g the i n j u r y , and a n o t h e r f i v e 
d a y s n e a r t h e end of the month. On December 3, 1981 Dr. Winthrop 
i n d i c a t e d t h a t c l a i m a n t ' s s h o u l d e r was b e t t e r , a l t h o u g h not t o t a l l y 
h e a l e d . He s u g g e s t e d l i g h t duty work w i t h no l i f t i n g over t h i r t y 
pounds f o r one week. On December 9, 1981 c l a i m a n t e x p e r i e n c e d an 
e x a c e r b a t i o n of p a i n , but upon e x a m i n a t i o n , Dr. Winthrop c o u l d 
d e t e c t l i t t l e t e n d e r n e s s and no l i m i t a t i o n s of neck or s h o u l d e r 
motion. 

C l a i m a n t c o n t i n u e d working on a f u l l - t i m e b a s i s . On December 
12, 1981 c l a i m a n t was i n v o l v e d i n a n o n - w o r k - r e l a t e d motor v e h i c l e 
a c c i d e n t when her c a r was s t r u c k from b e h i n d by a n o t h e r v e h i c l e . 
The c o l l i s i o n r e s u l t e d i n an i n c r e a s e i n c l a i m a n t ' s s h o u l d e r symp
toms and a c e r v i c a l s p r a i n f o r which she was f i t t e d w i t h a neck 
b r a c e f o r the f i r s t t i m e . A p p a r e n t l y c l a i m a n t d i d not r e t u r n t o 
work f o l l o w i n g the motor v e h i c l e a c c i d e n t u n t i l A p r i l 1982. 

C l a i m a n t c o n t i n u e d t o t r e a t w i t h Dr. Winthrop who r e p o r t e d on 
J a n u a r y 14, 1982: 

"As you know, Connie G a r c i a has been 
s u f f e r i n g from a s t r a i n i n the c e r v i c a l and 
t r a p e z i u s a r e a w h i l e a t work on November 20, 
1981. I f e l t a l l a l o n g t h a t i t was a minor 
problem but have not been a b l e to c o n v i n c e 
her of t h a t . I have attempted a t t i m e s t o 
g e t her back to work and each time she s a y s 
she i s not a b l e t o work because of s e v e r e 
p a i n . * * * I t r i e d to g e t her back to 
work but today she t e l l s me she j u s t c a n ' t 
work b e c a s e of d i s c o m f o r t i n her s h o u l d e r 
and neck * * *" 

Dr. Winthrop s u g g e s t e d c l a i m a n t v i s i t a n o t h e r p h y s i c i a n and 
r e f e r r e d her t o Dr. T i l e y . A p o s s i b l e c l u e t o Dr.-Winthrop's 
dilemma can be found i n a l e t t e r from V i k i n g I n s u r a n c e d a t e d A p r i l 
5, 1982 and a d d r e s s e d to c l a i m a n t ' s a t t o r n e y s . The l e t t e r s t a t e d : 

" I t h a s been brought to my a t t e n t i o n t h a t 
your c l i e n t , Connie G a r c i a , had been 
i n v o l v e d i n a workman's comp. c l a i m on 
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November 2 0 t h , 1981 - . . A l s o , i t does 
appear t h a t we have d u p l i c a t e payments on 
C o n n i e ' s wage l o s s . 

" I n good f a i t h I have p a i d C o n n i e ' s wage 
l o s s from December 12, 1981 through F e b r u a r y 
8, 1982. T h i s i s a t o t a l of e i g h t weeks of 
wage l o s s . A c c o r d i n g to the S A I F C o r p o r a 
t i o n , t h e y have been p a y i n g $133.03 per week 
d u r i n g the same ti m e . 

* * * 

" E n c l o s e d you w i l l f i n d a copy of my P I P 
l e d g e r which shows you t h a t I have p a i d 
$1,131.64 too much. P l e a s e be a d v i s e d t h a t 
we w i l l be a s k i n g reimbursement from her 
r e g a r d i n g t h i s amount." 

On F e b r u a r y 10, 1982 S A I F i s s u e d a p a r t i a l d e n i a l by which i t 
d e n i e d t h a t i t was r e s p o n s i b l e f o r any i n j u r i e s or t r e a t m e n t 
r e s u l t i n g from the December 12, 1981 motor v e h i c l e a c c i d e n t . The 
November 20, 1981 i n j u r y remained i n a c c e p t e d s t a t u s . 

On F e b r u a r y 19., 1982 Dr. T i l e y r e p o r t e d t h a t c l a i m a n t ' s i n d u s 
t r i a l neck and s h o u l d e r i n j u r y had been i m p r o v i n g n i c e l y b e f o r e 
r e i n j u r y on December 12, 1981. Dr. T i l e y s t a t e d , "The e t i o l o g y of 
her problem i s d u a l , r e l a t e d to two s e p a r a t e i n j u r i e s , and t h e r e i s 
a b s o l u t e l y no way t h a t I can t e l l you a t t h i s p o i n t how much of one 
or t h e o t h e r i s the most s i g n i f i c a n t c o n t r i b u t i n g f a c t o r . " He 
i n d i c a t e d t h a t s u c h a d e t e r m i n a t i o n would have r e q u i r e d him t o have 
s e e n c l a i m a n t b e f o r e e i t h e r i n c i d e n t had t a k e n p l a c e . 

On March 3, 1982 c l a i m a n t r e t u r n e d to Dr. Grobman, whom she 
had n o t seen s i n c e her i n i t i a l v i s i t on November 20, 1981. Dr. 
Grobman i n d i c a t e d t h a t c l a i m a n t would r e q u i r e c h i r o p r a c t i c c a r e f o r 
a p p r o x i m a t e l y the n e x t two and o n e - h a l f months. On A p r i l 19, 1982 
c l a i m a n t was examined by D r s . Murphy and Fa x , both o r t h o p e d i s t s , 
and Dr. Mead, a n e u r o l o g i s t . A complete e x a m i n a t i o n was performed 
and c l a i m a n t was found t o have normal r a n g e s of c e r v i c a l and 
s h o u l d e r motion. There was no a t r o p h y , s p i n a l t i l t or m u s c l e spasm 
p r e s e n t and o n l y some mi n i m a l t e n d e r n e s s over C2-3 was n o t e d . No 
n e u r o l o g i c a l d e f i c i t s were found. The p h y s i c i a n s found c l a i m a n t to 
be m e d i c a l l y s t a t i o n a r y w i t h no permanent impairment r e l a t i v e to 
e i t h e r her work i n j u r y or the motor v e h i c l e a c c i d e n t . I t was f e l t 
t h a t she c o u l d r e t u r n t o her r e g u l a r j o b w i t h no r e s t r i c t i o n s . The 
p h y s i c i a n s f u r t h e r i n d i c a t e d t h a t i t would not be p o s s i b l e to s e p a 
r a t e t h e c o m p l a i n t s due t o c l a i m a n t ' s i n d u s t r i a l a c c i d e n t v e r s u s 
the motor v e h i c l e a c c i d e n t , and t h a t both i n c i d e n t s c o n t r i b u t e d to 
her symptom complex, "but s i n c e t h e s e symptoms have l a r g e l y 
r e s o l v e d a t t h i s t ime, i t i s a moot p o i n t . " 

On May 7, 1982 a D e t e r m i n a t i o n Order i s s u e d . I t awarded 
c l a i m a n t no b e n e f i t s f o r permanent p a r t i a l d i s a b i l i t y . 

On June 29, 1982 Dr. Grobman r e p o r t e d t h a t he b e l i e v e d c l a i m 
a n t ' s l e f t s h o u l d e r had been weakened to the p o i n t where l i f t i n g 
o v e r f o r t y t o f i f t y pounds on a r e p e t i t i v e b a s i s would be h a r m f u l . 
On J u l y 27, 1982 he r e p o r t e d t h a t he had been t r e a t i n g c l a i m a n t f o r 
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her i n d u s t r i a l i n j u r y of November 20, 1981, but t h a t : "Her auto 
a c c i d e n t i n j u r y does a f f e c t her s h o u l d e r but s i n c e the a r e a s a r e so 
c l o s e l y r e l a t e d i t i s i m p o s s i b l e to s e p a r a t e the two i n j u r i e s . " He 
f e l t t h a t c l a i m a n t ' s i n a b i l i t y t o l i f t over f o r t y to f i f t y pounds 
on a r e p e t i t i v e b a s i s i n d i c a t e d a m inimal permanent im p a i r m e n t . 
Dr. Grobman t e s t i f i e d to t he same e f f e c t a t the h e a r i n g . 

T h e r e i s one o t h e r m e d i c a l r e p o r t i n the r e c o r d w h i c h i s of 
i n t e r e s t . I t i s a " c h e c k - t h e - b o x e s " r e p o r t p r e p a r e d by Dr. T i l e y 
f o r V i k i n g I n s u r a n c e on March 16, 1 9 8 2 . D r . T i l e y i n d i c a t e s t h a t 
the d i a g n o s i s of c l a i m a n t ' s c o n d i t i o n i s a neck i n j u r y of t h e 
m i d - d o r s a l s p i n e , t h a t she has never had a s i m i l a r c o n d i t i o n i n t h e 
p a s t , t h a t the c o n d i t i o n was s o l e l y t h e r e s u l t of the a u t o a c c i d e n t 
of December 1981, t h a t i t was not the r e s u l t of an i n d u s t r i a l 
i n j u r y and t h a t no permanent d e f e c t s were a n t i c i p a t e d . 

Based on Dr. Grobman's o p i n i o n , the R e f e r e e c o n c l u d e d t h a t 
c l a i m a n t was e n t i t l e d to 10% u n s c h e d u l e d d i s a b i l i t y f o r i n j u r y to 
the s h o u l d e r . We d i s a g r e e and r e v e r s e . 

The o n l y i n d i c a t i o n i n t h i s r e c o r d t h a t c l a i m a n t s u f f e r s ; any 
i mpairment w h a t s o e v e r , comes from Dr. Grobman. Y e t , Dr. Grobman, 
a s w e l l a s e v e r y o t h e r p h y s i c i a n who has examined c l a i m a n t , s t a t e s 
t h a t i t i s not p o s s i b l e to s e p a r a t e the e f f e c t s of c l a i m a n t ' s 
i n d u s t r i a l v e r s u s her n o n i n d u s t r i a l i n j u r y . Even i f we were to 
a c c e p t Dr. Grobman's c o n c l u s i o n c o n c e r n i n g permanent impairment, 
which we do n o t , t h i s i s a f a t a l f l a w i n c l a i m a n t ' s c a s e . I f 
c l a i m a n t has some permanent impairment, and i f her p h y s i c i a n s a r e 
u n a b l e to d e f f e r e n t i a t e between the e f f e c t s of her i n d u s t r i a l and 
n o n i n d u s t r i a l i n j u r y , has c l a i m a n t s u s t a i n e d her burden of p r o v i n g 
a l o s s of e a r n i n g c a p a c i t y r e s u l t i n g from her i n d u s t r i a l i n j u r y ? 
We t h i n k n o t . Moreover, i f c l a i m a n t has s u s t a i n e d any permanent 
impairment, the f a c t s tend to i m p l i c a t e the motor v e h i c l e a c c i d e n t 
a s the c a u s e , r a t h e r t h a n the i n d u s t r i a l i n j u r y . C l a i m a n t m i s s e d a 
t o t a l of s e v e n days from work a s a r e s u l t of her i n d u s t r i a l i n j u r y 
and, o t h e r t h a n t h a t , c o n t i n u e d working i n a f u l l - t i m e c a p a c i t y . 
She was i m p r o v i n g n i c e l y from the e f f e c t s of t h a t i n j u r y when the 
motor v e h i c l e a c c i d e n t i n t e r v e n e d . C l a i m a n t was t h e r e a f t e r i n a 
neck b r a c e and m i s s e d f o u r t e e n days from work i n December 1981, and 
d i d n o t r e t u r n to work a g a i n u n t i l A p r i l 1982. 

I n a d d i t i o n t o the above, we f i n d t h a t a p r e p o n d e r a n c e of t h e 
e v i d e n c e i n d i c a t e s t h a t c l a i m a n t s u f f e r s no permanent impairment a s 
a r e s u l t of e i t h e r her i n d u s t r i a l or n o n i n d u s t r i a l i n j u r y . D r s . 
F a x , Mead and Murphy, who examined c l a i m a n t i n A p r i l 1982, found no 
i n d i c a t i o n t h a t c l a i m a n t s u f f e r e d any permanent impairment a t a l l 
and f e l t t h a t she c o u l d r e t u r n t o work w i t h no r e s t r i c t i o n s . Dr. 
W inthrop, c l a i m a n t ' s i n i t i a l t r e a t i n g p h y s i c i a n , was of t h e o p i n i o n 
a s e a r l y a s J a n u a r y 1982 t h a t c l a i m a n t was c a p a b l e of r e t u r n i n g t o 
work. He c o n s i d e r e d her i n d u s t r i a l i n j u r y to be "a minor problem," 
and does not i n d i c a t e t h a t she s u s t a i n e d any permanent impairment 
a s a r e s u l t of t h a t i n j u r y . Dr. T i l e y ' s r e p o r t of March 16, 1982 
l e n d s a d d i t i o n a l s u p p o r t t o t h i s c o n c l u s i o n . Although Dr. Grobman 
may b e l i e v e c l a i m a n t s u s t a i n e d some m i n i m a l impairment, the w e i g h t 
of the e v i d e n c e i s c o n t r a r y t o t h a t o p i n i o n , and he h i m s e l f a d m i t s 
t h a t he c a n n o t d i f f e r e n t i a t e t h e e f f e c t s of t h e i n d u s t r i a l i n j u r y 
v e r s u s the n o n i n d u s t r i a l i n j u r y . 
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On June 30, 1983 S A I F s u b m i t t e d t o the Board a p e t i t i o n f o r 
a d m i s s i o n of a d d i t i o n a l e v i d e n c e . The e v i d e n c e c o n s i s t s of a copy 
of a c o m p l a i n t f o r p e r s o n a l i n j u r i e s i n a c i v i l a c t i o n i n r e l a t i o n 
to c l a i m a n t ' s December 1981 motor v e h i c l e a c c i d e n t . S A I F c o n t e n d s 
t h a t t h e a l l e g a t i o n s i n the c o m p l a i n t c o n s t i t u t e j u d i c i a l admis
s i o n s t h a t c l a i m a n t i s not e n t i t l e d to the r e l i e f sought i n her 
w o r k e r s ' compensation h e a r i n g . I n view of our d i s p o s i t i o n of t h i s 
c l a i m , we f i n d i t u n n e c e s s a r y t o r u l e on S A I F ' s p e t i t i o n . 

S i n c e no p a r t y t a k e s i s s u e w i t h t h e R e f e r e e ' s " a l t e r n a t i v e " 
f i n d i n g t h a t had c l a i m a n t r e q u e s t e d a h e a r i n g i n a t i m e l y manner 
i n r e l a t i o n to t he F e b r u a r y 2, 1982 p a r t i a l d e n i a l , t h e R e f e r e e 
would have found c l a i m a n t ' s c e r v i c a l problems su b s e q u e n t to the 
December 1981 a c c i d e n t compensable, we e x p r e s s no o p i n i o n a s to 
the p r o p r i e t y of t h a t d e t e r m i n a t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 26, 1983 i s r e v e r s e d i n 
p a r t . T h a t p o r t i o n of the o r d e r which awarded c l a i m a n t 10% 
u n s c h e d u l e d permanent p a r t i a l l e f t s h o u l d e r d i s a b i l i t y i s r e v e r s e d , 
and the May 7, 1982 D e t e r m i n a t i o n Order i s r e i n s t a t e d . The 
remainder of t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 

DEBORAH R. Y E T T E R ( P A N K E Y ) WCB 8 1 - 0 1 4 6 6 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y J u l y 2 1 , 1 9 8 3 

O r d e r on R e v i e w 
Reviewed by Board Members L e w i s and F e r r i s . ' 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Podner's o r d e r w h i c h 
a f f i r m e d t h a t p o r t i o n of the A p r i l 14, 1981 D e t e r m i n a t i o n Order 
f i n d i n g c l a i m a n t m e d i c a l l y s t a t i o n a r y a s o f F e b r u a r y 26, 1981, 
awarded c l a i m a n t 10% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y , t h a t 
b e i n g an i n c r e a s e of 10% over and above the D e t e r m i n a t i o n O r d e r , 
o r d e r e d t h e S A I F C o r p o r a t i o n to pay f o r c l a i m a n t ' s o s t e o p a t h i c and 
p h y s i c a l t h e r a p y t r e a t m e n t s r e n d e r e d by Dr. Judd p r i o r t o J u l y 15, 
1980 and o r d e r e d S A I F t o pay f o r a l l t r e a t m e n t p r o v i d e d c l a i m a n t by 
Dr. B i r d s e l l p r i o r t o A p r i l 8, 1982. 

C l a i m a n t c o n t e n d s t h a t the R e f e r e e e r r e d i n a f f i r m i n g the 
D e t e r m i n a t i o n O r d e r ' s m e d i c a l l y s t a t i o n a r y d a t e and ( a p p a r e n t l y ) i n 
a w arding h e r o n l y 10% u n s c h e d u l e d d i s a b i l i t y . She a l s o c o n t e n d s 
t h a t t h e R e f e r e e s h o u l d have o r d e r e d S A I F t o pay f o r a l l m e d i c a l 
t r e a t m e n t r e n d e r e d by D r s . Judd and B i r d s e l l and t o pay f o r 
numerous o t h e r a s s o r t e d and sundry b i l l s f o r m e d i c a l and t r a v e l 
e x p e n s e s . S A I F a r g u e s t h a t the R e f e r e e e r r e d i n o r d e r i n g i t to pay 
f o r any t r e a t m e n t r e n d e r e d by Dr. B i r d s e l l and t h a t t h e R e f e r e e ' s 
o r d e r s h o u l d be a f f i r m e d i n a l l o t h e r r e s p e c t s . 

We adopt the R e f e r e e ' s f i n d i n g s of f a c t a s our own e x c e p t a s 
o t h e r w i s e noted h e r e i n . 

With r e g a r d to the q u e s t i o n s c o n c e r n i n g premature c l a i m 
c l o s u r e and e x t e n t of d i s a b i l i t y , we a f f i r m and adopt the r e l e v a n t 
p o r t i o n s of the R e f e r e e ' s o r d e r . We agree t h a t Dr. B a s h a r a ' s 
r e p o r t o f F e b r u a r y 26, 1981 c o n v i n c i n g l y e s t a b l i s h e s t h a t c l a i m a n t 
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was m e d i c a l l y s t a t i o n a r y a s o f t h a t d a t e . C l a i m a n t may t r u l y 
b e l i e v e t h a t she was not s t a t i o n a r y a s of t h a t d a t e , but a prepon
d e r a n c e o f the c o n v i n c i n g m e d i c a l e v i d e n c e i s not o n l y p e r s u a s i v e 
t h a t she was m e d i c a l l y s t a t i o n a r y a s of F e b r u a r y 26, 1981, but 
s t r o n g l y i n d i c a t i v e t h a t from an o b j e c t i v e s t a n d p o i n t , c l a i m a n t ' s 
o r t h o p e d i c and/or n e u r o l o g i c a l impairment i s m i n i m a l to none. 

With r e g a r d t o c l a i m a n t ' s c o n t e n t i o n s t h a t S A I F s h o u l d be 
r e s p o n s i b l e f o r payment of a l l m e d i c a l and r e l a t e d e x p e n s e s 
i n c u r r e d c o i n c i d e n t w i t h her t r e a t m e n t by D r s . Judd and B i r d s e l l , 
we d i s a g r e e . Both D r s . Judd and B i r d s e l l a r e o u t - o f - s t a t e d o c t o r s . 
S A I F i n i t i a l l y p a i d f o r c l a i m a n t ' s t r e a t m e n t s by Dr. Judd w i t h no 
o b j e c t i o n . However, on May 29, 1980 S A I F a d v i s e d c l a i m a n t t h a t i t 
no l o n g e r would be r e s p o n s i b l e f o r t r e a t m e n t s r e n d e r e d by Dr. Judd, 
a s he had not p r o v i d e d n a r r a t i v e m e d i c a l r e p o r t s d e s p i t e r e p e a t e d 
r e q u e s t s to do s o . C l a i m a n t was informed t h a t t r e a t m e n t was a u t h o 
r i z e d o n l y w i t h Dr. B a s h a r a , an o r t h o p e d i c surgeon i n Des Moines, 
Iowa. 

The R e f e r e e c o n c l u d e d t h a t s i n c e Dr. B a s h a r a i n d i c a t e d i n h i s 
c h a r t n o t e s of May 15, 1980 t h a t he would reexamine c l a i m a n t i n two 
months and t h a t i n the i n t e r i m she c o u l d " c o n t i n u e w i t h her o s t e o 
p a t h i c m a n i p u l a t i o n s , " S A I F was r e s p o n s i b l e f o r c o n t i n u e d t r e a t m e n t 
w i t h Dr. Judd u n t i l J u l y 15, 1980. The R e f e r e e found t h a t Dr. 
B a s h a r a had " d e l e g a t e d t h e duty of o s t e o p a t h i c m a n i p u l a t i o n s and 
p h y s i c a l t h e r a p y " t o Dr. Judd. 

A l t h o u g h S A I F does not t a k e i s s u e w i t h t h i s d e t e r m i n a t i o n , had 
i t done s o , we l i k e l y would have c o n c l u d e d i t i s not r e s p o n s i b l e 
f o r payment of b e n e f i t s f o r any t r e a t m e n t r e n d e r e d by Dr. Judd 
beyond May 29, 1980, d e s p i t e the f a c t t h a t Dr. B a s h a r a i n d i c a t e d 
t h a t c l a i m a n t c o u l d c o n t i n u e w i t h o s t e o p a t h i c m a n i p u l a t i o n s . I n 
R i v e r s v. S A I F , 45 Or App 1105 ( 1 9 8 0 ) , the c o u r t s t a t e d : "By 
s p e c i f i c a l l y g i v i n g the worker a c h o i c e of d o c t o r s w i t h i n the s t a t e 
of Oregon, the l e g i s l a t u r e w i t h h e l d t h a t c h o i c e o u t s i d e the s t a t e . " 
45 Or App a t 1108. I n A n i t a G i l l i a m , 35 Van N a t t a 377 ( 1 9 8 3 ) , we 
s t a t e d our u n d e r s t a n d i n g of R i v e r s to be t h a t the worker has an 
a b s o l u t e r i g h t to choose an a t t e n d i n g p h y s i c i a n w i t h i n the S t a t e of 
Oregon, and t h a t s i m i l a r l y , an e m p l o y e r / i n s u r e r has an a b s o l u t e 
r i g h t to r e f u s e to pay f o r t r e a t m e n t p r o v i d e d by a p h y s i c i a n o u t 
s i d e t h e S t a t e of Oregon. 35 Van N a t t a a t 378. D e s p i t e the f a c t 
t h a t Dr. B a s h a r a may have f e l t t h a t a d d i t i o n a l o s t e o p a t h i c manipu
l a t i o n was i n d i c a t e d , S A I F was q u i t e e x p l i c i t i n i t s r e j e c t i o n of 
any f u r t h e r r e s p o n s i b i l i t y f o r t r e a t m e n t s r e n d e r e d by Dr. Judd. 
Had c l a i m a n t d e s i r e d t o c o n t i n u e w i t h o s t e o p a t h i c m a n i p u l a t i o n s , 
she s h o u l d have r e q u e s t e d S A I F to d e s i g n a t e an a c c e p t a b l e o s t e o 
p a t h i c p h y s i c i a n . Under R i v e r s , the R e f e r e e had no a u t h o r i t y to 
o r d e r S A I F to pay f o r any a d d i t i o n a l t r e a t m e n t s r e n d e r e d by Dr. 
Judd once i t had i n d i c a t e d t h a t Dr. Judd was not a c c e p t a b l e . 
However, s i n c e S A I F does not t a k e i s s u e w i t h the R e f e r e e ' s d e t e r 
m i n a t i o n r e l a t i v e to payment f o r Dr. Judd's t r e a t m e n t s p r i o r t o 
J u l y 15, 1980, we do not d i s t u r b t h a t p o r t i o n of h i s o r d e r . 

With r e g a r d t o c l a i m a n t ' s c o n t e n t i o n t h a t S A I F s h o u l d be 
r e s p o n s i b l e f o r payment f o r a l l of her t r e a t m e n t s w i t h Dr. 
B i r d s e l l , we d i s a g r e e , based on the same r e a s o n i n g a s above. 

S A I F c o n t e n d s t h a t the R e f e r e e e r r e d i n o r d e r i n g i t t o pay f o r 
a l l of Dr. B i r d s e l l ' s t r e a t m e n t s r e n d e r e d p r i o r t o A p r i l 8, 1982. 
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We a g r e e and, a c c o r d i n g l y , r e v e r s e t h a t p o r t i o n of the R e f e r e e ' s 
o r d e r . The f i r s t n o t i c e S A I F r e c e i v e d t h a t c l a i m a n t was t r e a t i n g 
w i t h Dr. B i r d s e l l came i n the form of a b i l l f o r $464.00, r e c e i v e d 
by S A I F on March 29, 1982. S A I F i m m e d i a t e l y n o t i f i e d Dr. B i r d s e l l 
t h a t i t had not a u t h o r i z e d him to t r e a t c l a i m a n t , t h a t Dr. B a s h a r a 
was t h e o n l y a u t h o r i z e d p h y s i c i a n and t h a t Dr. B i r d s e l l s h o u l d b i l l 
c l a i m a n t . As w i t h Dr. Judd, had c l a i m a n t d e s i r e d to t r e a t w i t h Dr. 
B i r d s e l l , s he s h o u l d have r e q u e s t e d S A I F ' s a u t h o r i z a t i o n to do so 
p r i o r t o b e g i n n i n g her t r e a t m e n t s , r a t h e r than p r e s e n t i n g S A I F w i t h 
a f a i t a c c o m p l i and demanding payment on the b a s i s t h a t S A I F had 
not i n d i c a t e d t r e a t m e n t w i t h Dr. B i r d s e l l was improper p r i o r to t h e 
b i l l i n g . Having f a i l e d to o b t a i n s u c h a u t h o r i z a t i o n , S A I F was not 
r e s p o n s i b l e f o r payment f o r any t r e a t m e n t s r e n d e r e d by Dr. 
B i r d s e l l , and we c o n c l u d e t h a t the R e f e r e e e r r e d i n o r d e r i n g S A I F 
to do s o . Although c l a i m a n t has a r i g h t to r e c e i v e c o n t i n u e d 
m e d i c a l c a r e f o r c o n d i t i o n s r e l a t e d to her compensable i n j u r y , so 
lon g a s she r e s i d e s o u t s i d e the S t a t e of Oregon, S A I F has the abso
l u t e r i g h t to r e f u s e t o pay f o r t r e a t m e n t r e n d e r e d by u n a u t h o r i z e d 
p h y s i c i a n s . R i v e r s , s u p r a , G i l l i a m , s u p r a . 

I n a d d i t i o n to the above, c l a i m a n t a l s o c o n t e n d s t h a t S A I F 
s h o u l d be o r d e r e d to r e i m b u r s e her f o r a v a r i e t y of exp e n s e s 
r e l a t e d to her m e d i c a l t r e a t m e n t s , such a s t r a v e l e x p e n s e s , p r e 
s c r i p t i o n d r u g s , e t c . Any exp e n s e s r e l a t e d to c l a i m a n t ' s t r e a t m e n t 
w i t h Dr. B i r d s e l l a r e not r e i m b u r s a b l e as we have c o n c l u d e d t h a t 
S A I F i s not r e s p o n s i b l e f o r c l a i m a n t ' s t r e a t m e n t s w i t h t h a t d o c t o r . 
Any e x p e n s e s r e l a t e d to c l a i m a n t ' s t r e a t m e n t w i t h Dr. Judd beyond 
J u l y 15, 1980 a r e s i m i l a r l y not r e i m b u r s a b l e . The a d d i t i o n a l 
e x p e n s e s f o r which c l a i m a n t r e q u e s t s reimbursement a r e not c l e a r l y 
i n d e n t i f i e d , and we remain u n c e r t a i n a s to what they a r e . The o n l y 
s p e c i f i c d e l i n e a t i o n made by c l a i m a n t a t the h e a r i n g r e l a t e d to 
e x p e n s e s i n c o n n e c t i o n w i t h her t r e a t m e n t by Dr. B i r d s e l l . I t was 
up to c l a i m a n t to s p e c i f i c a l l y d e l i n e a t e a t t h e h e a r i n g whatever 
a d d i t i o n a l r e l i e f she was s e e k i n g beyond ex p e n s e s r e l a t e d t o t r e a t 
ment w i t h Dr. B i r d s e l l . She has f a i l e d to do s o . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 8, 1982 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . Those p o r t i o n s of the R e f e r e e ' s o r d e r which 
o r d e r e d the S A I F C o r p o r a t i o n to r e i m b u r s e c l a i m a n t f o r t r e a t m e n t s 
r e n d e r e d by Dr. B i r d s e l l p r i o r to A p r i l 8, 1982 a r e r e v e r s e d . The 
remainder of the R e f e r e e ' s o r d e r i s a f f i r m e d . 

MYRTLE L . THOMAS, C l a i m a n t W'CB 8 2 - 0 4 3 3 0 
E v o h l M a l a g o n , C l a i m a n t ' s A t t o r n e y J u l y 2 2 , 1 9 8 3 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 
C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n of our Order on Review of 

J u l y 6, 1983 which a f f i r m e d the R e f e r e e ' s o r d e r r e f u s i n g to r e q u i r e 
the S A I F C o r p o r a t i o n to pay f o r d i a g n o s t i c t e s t i n g and to award a 
p e n a l t y and a t t o r n e y ' s f e e f o r u n r e a s o n a b l e r e s i s t a n c e to payment 
of c o m p e n s a t i o n . On r e c o n s i d e r a t i o n we v a c a t e our p r e v i o u s o r d e r . 

FACTS 

C l a i m a n t i s a 25 y e a r o l d woman who compensably i n j u r e d her 
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neck and s h o u l d e r s when she s l i p p e d and f e l l on wet pavement i n May 
1977. She was d i a g n o s e d a s h a v i n g a c e r v i c o - d o r s a l s t r a i n . The 
c l a i m was c l o s e d by a D e t e r m i n a t i o n Order on October 3, 1978 w h i c h 
awarded temporary d i s a b i l i t y b e n e f i t s but d i d not award any perma
nent d i s a b i l i t y b e n e f i t s . By a s t i p u l a t i o n d a t e d August 9, 1979 
c l a i m a n t was g r a n t e d a 10% d i s a b i l i t y award. 

C l a i m a n t ' s c o m p l a i n t s have remained e s s e n t i a l l y the same s i n c e 
s h o r t l y a f t e r her compensable i n j u r y . These i n c l u d e neck p a i n , 
m u s c l e spasms i n the neck, l i m i t e d range of motion i n the neck, 
b i l a t e r a l s h o u l d e r p a i n , l e f t arm p a i n and o c c a s i o n a l r a d i a t i n g 
p a i n i n t o t h e arms. However, i n the s p r i n g of 1981 she a l s o began 
c o m p l a i n i n g of d e g e n e r a t i v e numbness, c o l d n e s s and w h i t e n e s s i n one 
of t h e f i n g e r s of her r i g h t hand. C l a i m a n t r e c e i v e d p a l l i a t i v e 
t r e a t m e n t u n t i l March 1980. She r e c e i v e d no t r e a t m e n t s between 
March 1980 and March 1981 when she r e t u r n e d to Dr. R e s n e r , her 
c h i r o p r a c t o r . 

I n March 1981 Dr. Resner s u s p e c t e d t h a t c l a i m a n t was s u f f e r i n g 
from " v a s c o s p a s t i c d i s e a s e , Raynoud's t y p e . " He i n d i c a t e d t h a t 
d i a g n o s t i c t e s t s were needed to d e t e r m i n e i f t h e Raynoud's d i s e a s e 
were c a u s e d by the compensable i n j u r y . 

C l a i m a n t was t h e n s e e n by Dr. Woolpert, an o r t h o p e d i c s u r g e o n , 
who o p i n e d t h a t an e v a l u a t i o n s h o u l d be done t o d e t e r m i n e whether 
c l a i m a n t i n d e e d s u f f e r s from a v a s c o s p a s t i c d i s e a s e and, i f s o , 
whether the d i s e a s e was c a u s e d by the compensable i n j u r y . 

S A I F has r e f u s e d to a u t h o r i z e payment f o r d i a g n o s t i c t e s t i n g . 
C l a i m a n t r e q u e s t e d a h e a r i n g to p r o t e s t S A l F ' s r e f u s a l t o pay f o r 
the r e q u e s t e d d i a g n o s t i c t e s t i n g . C l a i m a n t a l s o r e q u e s t e d a 
p e n a l t y and a t t o r n e y ' s f e e f o r u n r e a s o n a b l e r e s i s t a n c e to payment 
of c o m p e n s a t i o n . The R e f e r e e r e f u s e d to o r d e r S A I F to pay f o r t h e 
d i a g n o s t i c p r o c e d u r e s because he found t h a t c l a i m a n t had f a i l e d to 
prove t h a t the r e q u e s t e d d i a g n o s t i c p r o c e d u r e s were c a u s a l l y 
r e l a t e d to her compensable i n j u r y . We a f f i r m e d and adopted the 
R e f e r e e ' s o r d e r . 

COMPENSATION FOR DIAGNOSTIC PROCEDURES 

On r e c o n s i d e r a t i o n , c l a i m a n t a r g u e s t h a t Jimmy L a y t o n , 35 Van 
N a t t a 253 ( 1 9 8 3 ) , c o n t r o l s . I n L a y t o n the c l a i m a n t s u s t a i n e d a 
compensable neck i n j u r y i n a f a l l . Sometime t h e r e a f t e r he began 
e x p e r i e n c i n g h e a r i n g l o s s . H i s t r e a t i n g p h y s i c i a n r e q u e s t e d p e r 
m i s s i o n to p e r f o r m s u r g e r y to d e t e r m i n e whether h i s h e a r i n g l o s s 
was r e l a t e d to h i s compensable i n j u r y . We s t a t e d t h e r e t h a t t h e 
i s s u e was not whether d i a g n o s t i c p r o c e d u r e s a r e compensable, but 
under what c i r c u m s t a n c e s s u c h p r o c e d u r e s a r e compensable. Both t h e 
Board and t h e C o u r t of A p p e a l s have r e c o g n i z e d t h a t ORS 656.245 
e x t e n d s to payment f o r d i a g n o s t i c p r o c e d u r e s even when the 
p r o c e d u r e s u l t i m a t e l y r e v e a l t h a t c l a i m a n t ' s c o n d i t i o n i s not 
compensable. Brooks v. D & R Timber, 55 Or App 688 ( 1 9 8 2 ) , E d i t h 
S t e v e n s , 34 Van N a t t a 642 ( 1 9 8 2 ) . I n L a y t o n we s u g g e s t e d t h a t 
where the t r e a t i n g p h y s i c i a n opined t h a t d i a g n o s t i c t r e a t m e n t s were 
n e c e s s a r y to d e c i d e whether a c o n d i t i o n i s compensable we would be 
i n c l i n e d to d e f e r to the t r e a t i n g p h y s i c i a n and f i n d t h e d i a g n o s t i c 
t e s t s compensable. However, we d i d not so h o l d b e c a u s e S A I F had 
e f f e c t i v e l y conceded t h a t the d i a g n o s t i c s u r g e r y r e q u e s t e d i n t h a t 
c a s e was compensable. 



I n t h i s c a s e S A I F does not concede the c o m p e n s a b i l i t y of the 
r e q u e s t e d d i a g n o s t i c p r o c e d u r e s . T h e r e f o r e , we a r e s q u a r e l y f a c e d 
w i t h the i s s u e we d i d not d e c i d e i n L a y t o n . We h o l d t h a t where 
c l a i m a n t has proven by a preponderance of the e v i d e n c e t h a t a d i a g 
n o s t i c p r o c e d u r e i s r e a s o n a b l y n e c e s s a r y to d e t e r m i n e whether 
c l a i m a n t ' s c o n d i t i o n i s c a u s a l l y r e l a t e d to a compensable i n j u r y , 
t h e i n s u r e r i s r e s p o n s i b l e f o r p a y i n g the c o s t of such d i a g n o s t i c 
p r o c e d u r e s . I n t h i s c a s e c l a i m a n t has c a r r i e d her burden. 

C l a i m a n t p r e s e n t e d e v i d e n c e from both a t r e a t i n g c h i r o p r a c t o r 
and a t r e a t i n g MD t h a t she needs to have d i a g n o s t i c t r e a t m e n t to 
d e t e r m i n e whether she has v a s c u l o s p a s t i c d i s e a s e c a u s e d by her com
p e n s a b l e i n j u r y . S A I F has p r e s e n t e d no c o n t r a r y e v i d e n c e . Absent 

p e r s u a s i v e e v i d e n c e t o the c o n t r a r y , we w i l l d e f e r t o the judgment 
of c l a i m a n t ' s t r e a t i n g p h y s i c i a n s . We f i n d t h a t S A I F i s o b l i g a t e d 
under ORS 656.245 t o p r o v i d e the r e q u e s t e d d i a g n o s t i c t e s t i n g . 

PENALTY AND ATTORNEY'S F E E 

The R e f e r e e found t h a t S A I F had a c t e d u n r e a s o n a b l y i n f a i l i n g 
t o a c c e p t or deny payment f o r Dr. R e s n e r ' s t r e a t m e n t of c l a i m a n t 
and i n f a i l i n g t o a c c e p t of deny c l a i m a n t ' s r e q u e s t f o r d i a g n o s t i c 
t e s t i n g . However, he d i d not impose a p e n a l t y because he found no 
c o m pensation due. I n view of our h o l d i n g t h a t c l a i m a n t i s e n t i t l e d 
to c o m p e n s a t i o n , we impose a p e n a l t y of 25% of the o u t s t a n d i n g 
m e d i c a l b i l l s f o r c l a i m a n t ' s v i s i t s to Dr. R e s n e r . See B i 1 l y J . 
Eubanks, 35 Van N a t t a 131 (1983) , and R i c h a r d Kirkwood, 35 Van 
N a t t a 140 ( 1 9 8 3 ) . We a l s o o r d e r S A I F to pay an a t t o r n e y ' s f e e of 
$500 p u r s u a n t to ORS 656.382. 

ORDER 

The Order on Review of J u l y 6, 1983 i s r e s c i n d e d . The 
R e f e r e e ' s o r d e r d a t e d December 30, 1982 i s r e v e r s e d . The S A I F 
C o r p o r a t i o n i s o r d e r e d t o a u t h o r i z e c l a i m a n t to o b t a i n the 
r e q u e s t e d d i a g n o s t i c p r o c e d u r e s and to compensate c l a i m a n t f o r 
t h o s e p r o c e d u r e s . S A I F a l s o i s o r d e r e d to pay Dr. R e s n e r ' s b i l l 
f o r March 6, 1981 and A p r i l 14, 1981. S A I F i s o r d e r e d to pay 
c l a i m a n t a p e n a l t y of 25% of the amount due to Dr. R e s n e r . S A I F 
i s o r d e r e d to pay c l a i m a n t ' s a t t o r n e y $500 a s an a t t o r n e y ' s f e e 
f o r u n r e a s o n a b l e r e s i s t a n c e to payment of c o m p e n s a t i o n . S A I F i s 
o r d e r e d to pay c l a i m a n t ' s a t t o r n e y an a d d i t i o n a l f e e of $500 f o r 
s e r v i c e s on Board r e v i e w . 

RODNEY J . B E I E R L E , C l a i m a n t WCB 8 2 - 0 2 3 6 3 
K e n n e t h P e t e r s o n , C l a i m a n t ' s A t t o r n e y J u l y 2 6 , 1 9 8 3 
J o h n S n a r s k i s , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and L e w i s . 

The e m p l o y e r / i n s u r e r r e q u e s t s r e v i e w o f R e f e r e e Cronan's o r d e r 
w h i c h awarded c l a i m a n t 15% u n s c h e d u l e d permanent p a r t i a l low back 
d i s a b i l i t y , t h a t b e i n g an i n c r e a s e of 15% o v e r and above t h e 
F e b r u a r y 17, 1982 D e t e r m i n a t i o n Order. The i s s u e f o r r e v i e w i s t h e 
e x t e n t o f c l a i m a n t ' s d i s a b i l i t y . 
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We adopt t h e R e f e r e e ' s f i n d i n g s of f a c t a s our own, e x c e p t a s 
o t h e r w i s e noted h e r e i n . 

As a p r e l i m i n a r y m a t t e r , we f i r s t a d d r e s s c l a i m a n t ' s motion t o 
remand t h i s m a t t e r t o t h e R e f e r e e f o r t h e t a k i n g of a d d i t i o n a l 
e v i d e n c e p u r s u a n t t o ORS 6 5 6 . 2 9 5 ( 5 ) . The n a t u r e o f t h e e v i d e n c e 
c o n c e r n s c l a i m a n t ' s employment s t a t u s . C l a i m a n t i n d i c a t e s t h a t he 
h a s been t e r m i n a t e d from h i s j o b , t h a t t h i s was t h e same j o b a t 
w h i c h he was w orking a t t h e time o f h i s i n d u s t r i a l i n j u r y and t h a t 
s i n c e he was employed a t t h e time of the h e a r i n g , i t was not 
p o s s i b l e t o produce t h i s e v i d e n c e a t t h a t t i m e . C l a i m a n t a r g u e s 
t h a t s i n c e p o s t - i n j u r y e a r n i n g s a r e r e l e v a n t t o a d e t e r m i n a t i o n o f 
l o s s of e a r n i n g c a p a c i t y , the m a t t e r s h o u l d be remanded t o t h e 
R e f e r e e f o r a c o n s i d e r a t i o n of such e v i d e n c e . 

We c o n c l u d e t h a t c l a i m a n t ' s motion t o remand must be d e n i e d . 
I n Gary A. F r e i e r , 34 Van N a t t a 543 ( 1 9 8 2 ) , we noted t h a t a 
w o r k e r ' s d i s a b i l i t y i s r a t e d a t t h e time of t h e h e a r i n g . See a l s o 
Gettman v. S A I F , 289 Or 609 ( 1 9 8 0 ) , Leedy v. Knox, 34 Or App 911 
(1980)'. Remand t o t h e R e f e r e e f o r c o n s i d e r a t i o n o f p o s t - h e a r i n g 
f a c t o r s on a d e t e r m i n a t i o n of c l a i m a n t ' s l o s s of e a r n i n g c a p a c i t y 
would v i o l a t e t h i s b a s i c p r i n c i p l e ( a l t h o u g h c e r t a i n e x c e p t i o n s may 
be a p p r o p r i a t e , s u c h a s c a s e s i n v o l v i n g permanent t o t a l d i s a b i l i t y 
and ORS 6 5 6 . 2 0 6 [ 3 ] ) . I n a d d i t i o n , a s noted by the employer, i f 
c l a i m a n t ' s r e q u e s t were g r a n t e d on t h i s b a s i s , t h i s would s u g g e s t 
t h a t t h e employer t h e n would be a b l e t o r e q u e s t remand f o r 
a d d i t i o n a l e v i d e n c e s h o u l d c l a i m a n t once a g a i n become employed 
p r i o r t o r e v i e w by t h e Board. T h i s c o u l d l e a d t o a n e v e r e n d i n g 
p r o c e s s of remand and r e d e t e r m i n a t i o n . We, t h e r e f o r e , c o n c l u d e 
t h a t c l a i m a n t ' s motion must be d e n i e d . See a l s o Robert W. Da11 on, 
35 Van N a t t a 352 ( 1 9 8 3 ) . 

W i t h r e g a r d t o t h e q u e s t i o n o f the e x t e n t of c l a i m a n t ' s d i s 
a b i l i t y , we f i n d t h a t t h e amount awarded by t h e F e b r u a r y 17, 1982 
D e t e r m i n a t i o n Order was a d e q u a t e . Although c l a i m a n t s u s t a i n e d a 
h e r n i a t e d L4-5 d i s c a s a r e s u l t of h i s i n d u s t r i a l i n j u r y , a l l of 
h i s m e d i c a l t r e a t m e n t h a s been o f a c o n s e r v a t i v e n a t u r e . C l a i m a n t 
h a s responded w e l l t o t h i s c o n s e r v a t i v e t h e r a p y and n e i t h e r Dr. 
Camp nor Dr. Smith f e e l t h a t s u r g e r y i s n e c e s s a r y . Dr. S mith h a s 
r e s t r i c t e d c l a i m a n t o n l y from heavy work, w i t h no c r a w l i n g o r 
r e p e t i t i v e working i n a f l e x e d p o s i t i o n . Although c l a i m a n t was 
i n j u r e d on J a n u a r y 27, 1981, he was a b l e t o c o n t i n u e w o r k i n g u n t i l 
March 25, 1981. He r e t u r n e d t o work i n May 1981 and g e n e r a l l y c o n 
t i n u e d w orking t h e r e a f t e r , a l t h o u g h i n a somewhat l i g h t e r c a p a c i t y . 
C l a i m a n t t e s t i f i e d t h a t he t a k e s no p a i n m e d i c a t i o n and t h a t t h e 
l a s t t ime he had been t o a p h y s i c i a n was i n June 1982 when Dr. 
Smith performed h i s c l o s i n g e x a m i n a t i o n . C l a i m a n t ' s t e s t i m o n y 
f u r t h e r i n d i c a t e d t h a t a l t h o u g h he had some p h y s i c a l r e s t r i c t i o n s , 
t h e y were r e l a t i v e l y minor and he h a s been a b l e t o f u n c t i o n 
a d e q u a t e l y w i t h i n t h o s e minor r e s t r i c t i o n s . 

From a s o c i a l / v o c a t i o n a l s t a n d p o i n t , t h e e v i d e n c e i n d i c a t e s 
t h a t c l a i m a n t was o n l y 24 y e a r s o f age a t t h e time o f t h e h e a r i n g 
and had a h i g h s c h o o l e d u c a t i o n . He would appear t o be o f a t l e a s t 
normal i n t e l l i g e n c e and does not appear t o have any p s y c h o l o g i c a l 
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o r e m o t i o n a l d i f f i c u l t i e s . C l a i m a n t was employed a s a t e l e p h o n e 
i n s t a l l e r and r e p a i r m a n p r i o r t o h i s i n j u r y and was e a r n i n g $8.93 
p e r h o u r . Subsequent t o h i s i n j u r y h i s j o b was t h a t o f 
p a y - t e l e p h o n e r e p a i r m a n and c o i n c o l l e c t o r , f o r which he was b e i n g 
p a i d $11.76 p e r hour. P r i o r t o h i s c u r r e n t j o b , he was employed a s 
a c o m b i n a t i o n t e c h n i c i a n f o r The B e l l System. 

U t i l i z i n g t h e g u i d e l i n e s o f OAR 435-65-600 e t s e q . , we make 
t h e f o l l o w i n g f i n d i n g s . C l a i m a n t ' s p h y s i c a l impairment i s a s s i g n e d 
a v a l u e o f +10 ( n o n s u r g i c a l h e r n i a t e d d i s c w i t h m inimal p h y s i c a l 
f i n d i n g s ) . S i n c e c l a i m a n t was 24 y e a r s of age a t t h e time o f t h e 
h e a r i n g , a v a l u e o f -7.5 i s a s s i g n e d t o t h i s f a c t o r . C l a i m a n t ' s 
h i g h s c h o o l e d u c a t i o n y i e l d s a v a l u e o f z e r o . As noted above, 
t h e r e i s n o t h i n g i n t h e r e c o r d t o i n d i c a t e t h a t c l a i m a n t h a s any 
e m o t i o n a l o r p s y c h o l o g i c a l d i f f i c u l t i e s , and he would appear t o be 
o f a t l e a s t a v e r a g e i n t e l l i g e n c e . V a l u e s of z e r o a r e , t h e r e f o r e , 
a s s i g n e d t o t h e s e f a c t o r s . The D i c t i o n a r y o f O c c u p a t i o n a l T i t l e s 
i n d i c a t e s t h a t t h e s p e c i f i c v o c a t i o n a l p r e p a r a t i o n time f o r c l a i m 
a n t ' s o c c u p a t i o n i s o v e r two y e a r s (SVP 7 ) . A +10 i s , t h e r e f o r e , 

a s s i g n e d t o t he work e x p e r i e n c e f a c t o r . C l a i m a n t ' s employment was 
c l a s s i f i e d a s heavy p r i o r t o h i s i n j u r y . He i s c u r r e n t l y 
r e s t r i c t e d t o t h e lower p o r t i o n of t h e medium range. We, t h e r e 
f o r e , a l l o w a v a l u e of +6 f o r t h i s f a c t o r . The l a b o r market 
f i n d i n g s i n d i c a t e t h a t w i t h a GED o f f o u r , an SVP o f s e v e n and w i t h 
a r e s t r i c t i o n t o medium work, t h a t 78% of t h e l a b o r market p e r f o r m s 
work a t c l a i m a n t ' s l e v e l or a t a lower l e v e l . T h i s c o r r e s p o n d s t o 
a v a l u e o f -25. The combined p o s i t i v e v a l u e s e q u a l +24. The com
b i n e d n e g a t i v e v a l u e s e q u a l -30.5. M u l t p l y i n g t h e p o s i t i v e t o t a l 
by t h e n e g a t i v e p e r c e n t a g e v a l u e y i e l d s 7.32. A +24 minus 7.32 
y i e l d s 16.68 which, rounded t o t h e n e a r e s t 5%, y i e l d s 15%. T h i s i s 
e x a c t l y what was awarded by t h e D e t e r m i n a t i o n Order. C o n s i d e r i n g 
t h e r e s u l t o b t a i n e d by u t i l i z i n g t h e g u i d e l i n e s , i n l i g h t o f o t h e r 
c a s e s i n v o l v i n g s i m i l a r l y s i t u a t e d c l a i m a n t s , we f i n d t h a t 15% 
u n s c h e d u l e d permanent d i s a b i l i t y a c c u r a t e l y r e p r e s e n t s t h e l o s s of 
e a r n i n g c a p a c i t y c l a i m a n t h a s s u s t a i n e d a s a r e s u l t o f h i s i n d u s 
t r i a l i n j u r y . 

Both c l a i m a n t and the R e f e r e e e x p r e s s e d some puzzlement a t how 
a -25 f a c t o r c o u l d have been a r r i v e d a t by t h e E v a l u a t i o n D i v i s i o n . 
We have e x p l a i n e d how t h i s was done above. Based on F u t r e l l v. 
U n i t e d A i r l i n e s , 59 Or App 571 ( 1 9 8 2 ) , t h e R e f e r e e c o n c l u d e d t h a t 
t h e r e was no j u s t i f i c a t i o n i n t h e c u r r e n t c a s e f o r a s s i g n i n g a 
v a l u e o f -25 t o c l a i m a n t ' s l a b o r market f a c t o r . We f i n d t h a t t h e 
f a c t s o f F u t r e l l a r e c l e a r l y d i s t i n g u i s h a b l e from t h e c u r r e n t 
c a s e . The c l a i m a n t i n F u t r e l l was no l o n g e r a b l e t o engage i n h i s 
p r e v i o u s o c c u p a t i o n a s an a i r l i n e mechanic, and was u n a b l e t o f i n d 
even l i g h t d u t y work. He was employed i n a m a r g i n a l c a p a c i t y a t a 
s m a l l b o o k s t o r e a t t h e time of t h e h e a r i n g . The c l a i m a n t i n t h e 
c u r r e n t c a s e h a s been r e s t r i c t e d from o n l y heavy t o medium work and 
ha s t e s t i f i e d t o and demonstrated h i s a b i l i t y t o engage i n t h a t 
t y p e o f work. C l a i m a n t c l e a r l y h a s t r a n s f e r a b l e s k i l l s i n t h e com
m u n i c a t i o n s i n d u s t r y and was r e g u l a r l y employed i n t h a t a r e a a t t he 
tim e o f t h e h e a r i n g . We a l s o f i n d t h e f a c t s of F o r d v. S A I F , 7 Or 
App 549 ( 1 9 7 2 ) , i n a p p l i c a b l e . The c l a i m a n t i n For d s u s t a i n e d a 
s e r i o u s i n j u r y w h i c h r e s t r i c t e d him from p e r f o r m i n g work i n a l a r g e 
segment of t h e l a b o r market. We do not f i n d t h e c l a i m a n t i n t h e 
c u r r e n t c a s e t o be so r e s t r i c t e d . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d November 26, 1982 i s r e v e r s e d and 
t h e F e b r u a r y 17, 1982 D e t e r m i n a t i o n Order i s r e i n s t a t e d . 

MICHAEL J . BLACK, C l a i m a n t WCB 8 2 - 0 0 3 8 4 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 2 6 , 1 9 8 3 
W o l f , G r i f f i t h , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members L e w i s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of t h a t p o r t i o n of R e f e r e e M u lder's 
o r d e r w h i c h found t h a t c l a i m a n t was e n t i t l e d t o an award of compen
s a t i o n e q u a l t o 50% l o s s o f use of the l e f t f o r e a r m . C l a i m a n t 
c o n t e n d s he i s e n t i t l e d t o an award of permanent p a r t i a l d i s a b i l i t y 
f o r i n j u r y t o h i s l e f t arm r a t h e r than an award of permanent 
p a r t i a l d i s a b i l i t y f o r i n j u r y t o h i s l e f t f o r e a r m . We a g r e e w i t h 
c l a i m a n t and, t h e r e f o r e , modify the R e f e r e e ' s o r d e r . 

On October 6, 1980 c l a i m a n t s u f f e r e d a c r u s h i n g i n j u r y t o h i s 
upper body and head when he was caught between a m e t a l p o s t and a 
l a r g e r p i e c e o f m e t a l equipment a t work. One of t h e c o n s e q u e n c e s 
of t h i s i n j u r y was impairment of c l a i m a n t ' s whole l e f t upper 
e x t r e m i t y , i n c l u d i n g t h e l e f t s h o u l d e r . C l a i m a n t h a s been g r a n t e d 
an award f o r h i s l e f t s h o u l d e r and l e f t f o r e a r m impairment, but t h e 
R e f e r e e found t h a t c l a i m a n t h a s f a i l e d t o p r o v e t h a t he has d i s 
a b l i n g l o s s of f u n c t i o n a t or above the elbow so as t o j u s t i f y a 
" l o s s o f t he arm" award. 

Review o f t h e m e d i c a l r e p o r t s shows a continuum of l e f t arm 
c o m p l a i n t s t h a t i n c l u d e weakness, numbness and p a i n i n c l a i m a n t ' s 
l e f t elbow and upper arm, i n c l u d i n g some a t r o p h y of t h e upper l e f t 
arm m u s c u l a t u r e . A d d i t i o n a l l y , the R e f e r e e made a f i n d i n g t h a t 
c l a i m a n t c r e d i b l y t e s t i f i e d t o s o r e n e s s and weakness o f t h e l e f t 
elbow, numbness and weakness of t h e upper arm t o g e t h e r w i t h s i z e 
r e d u c t i o n of t h e whole arm. 

Based on t h e documentary e v i d e n c e i n t h e r e c o r d and c l a i m a n t ' s 
t e s t i m o n y , we f i n d t h a t he i s e n t i t l e d t o an award of c o m p e n s a t i o n 
e q u a l t o 50% l o s s of use o f h i s l e f t arm i n l i e u o f t h e award made 
by t h e R e f e r e e f o r 50% l o s s of use of h i s l e f t f o r e a r m . 

ORDER 

The R e f e r e e ' s o r d e r s d a t e d September 2, 1982 and October 14, 
1982 a r e m o d i f i e d . C l a i m a n t i s awarded compensation e q u a l t o 96° 
f o r 50% l o s s o f use of the l e f t arm. T h i s award i s made i n l i e u o f 
t h e p r i o r l e f t f o r e a r m award o f 75° f o r 50% l o s s o f u s e . C l a i m 
a n t ' s a t t o r n e y i s a l l o w e d 25% of the i n c r e a s e d c o m p e n s a t i o n g r a n t e d 
by t h i s o r d e r a s a r e a s o n a b l e a t t o r n e y ' s f e e , not t o e x c e e d $1,000, 
t o be p a i d out o f c l a i m a n t ' s compensation and not i n a d d i t i o n 
t h e r e t o . 
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TERRY L . COOPER, C l a i m a n t WCB 8 1 - 1 1 6 1 0 & 8 2 - 0 6 1 3 9 
E v o h l F . M a l a g o n , C l a i m a n t ' s A t t o r n e y s J u l y 2 6 , 1 9 8 3 
B r i a n P o c o c k , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
K e i t h S k e l t o n , D e f e n s e A t t o r n e y 
Reviewed by Board Members L e w i s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of t h o s e p o r t i o n s o f R e f e r e e 
S e i f e r t ' s o r d e r w h i c h : ( 1 ) Approved L i b e r t y Mutual I n s u r a n c e 
Company's d e n i a l o f a g g r a v a t i o n d a t e d J a n u a r y 8, 1982; ( 2 ) approved 
Aetna T e c h n i c a l S e r v i c e s , I n c . ' s d e n i a l o f new i n j u r y d a t e d June 
17, 1982; ( 3 ) awarded c l a i m a n t i n t e r i m compensation from December 
16, 1981 t o J a n u a r y 8, 1982; and ( 4 ) awarded c l a i m a n t an amount 
e q u a l t o 25% of t h e i n t e r i m compensation, p a y a b l e by L i b e r t y Mutual 
I n s u r a n c e Company, f o r f a i l u r e t o a c c e p t , deny or pay i n t e r i m 
c o m p ensation t o c l a i m a n t w i t h i n 14 days of t h e December 16, 1981 
a g g r a v a t i o n c l a i m . 

On r e v i e w c l a i m a n t c o n t e n d s : ( l ) T hat he h a s pro v e n a tempo
r a r y a g g r a v a t i o n o f h i s s h o u l d e r and p s y c h o l o g i c a l c o n d i t i o n s w h i c h 
o c c u r r e d between J u l y 27, 1981 and J a n u a r y 19, 1982; ( 2 ) t h a t , f o r 
p u r p o s e s of d e t e r m i n i n g d u r i n g which p e r i o d o f time a w o r s e n i n g 
must o c c u r , t h e l a s t arrangement of compensation s h o u l d be t h e 
d a t e on which c l a i m a n t ' s a t t o r n e y s i g n e d a s t i p u l a t e d o r d e r and not 
t h e d a t e on which t h e R e f e r e e approved t h e s t i p u l a t i o n ; and ( 3 ) 
t h a t Dr. N o r r i s - P e a r c e " s r e p o r t o f October 23, 1981 c o n s t i t u t e s an 
a g g r a v a t i o n c l a i m and t h a t i n t e r i m compensation and p e n a l t i e s 
s h o u l d run from J u l y 27, 1981 -- t h e d a t e w h i c h Dr. N o r r i s - P e a r c e ' s 
October 23, 1981 r e p o r t i n d i c a t e d was t h e l a s t day c l a i m a n t was 
a b l e t o work due t o i n c r e a s e d s h o u l d e r p a i n . 

We f i n d t h a t Dr. N o r r i s - P e a r c e ' s r e p o r t of October 23, 1981 
d i d c o n s t i t u t e an a g g r a v a t i o n c l a i m . However, we a l s o f i n d t h a t 
v i e w i n g t h e e v i d e n c e a s a whole, c l a i m a n t h a s not pro v e n t h a t he 
i n c u r r e d a w o r s e n i n g o f h i s s h o u l d e r c o n d i t i o n or p s y c h o l o g i c a l 
c o n d i t i o n . S i n c e we do not f i n d t h e a g g r a v a t i o n c l a i m t o be com
p e n s a b l e , t h e i n s u r e r o n l y h a s t h e duty t o pay i n t e r i m c o m pensation 
from t h e d a t e i t was g i v e n n o t i c e o f m e d i c a l l y v e r i f i a b l e i n a b i l i t y 
t o work due t o a compensable c o n d i t i o n . Donald W i s c h n o f s k e , 34 Van 
N a t t a 664 ( 1 9 8 2 ) . T h e r e f o r e , f o r p u r p o s e s of awar d i n g i n t e r i m com
p e n s a t i o n , we need not r e a c h t h e i s s u e of whether t h e l a s t a r r a n g e 
ment of compensation s h o u l d be i n A p r i l o f 1981, when c l a i m a n t ' s 
a t t o r n e y s i g n e d t h e s t i p u l a t i o n , or from October 2, 1981 when t h e 
s t i p u l a t i o n was approved by t h e R e f e r e e . I n any c a s e , c l a i m a n t i s 
o n l y e n t i t l e d t o i n t e r i m compensation from t h e l a t e r d a t e of 
October 23, 1981 — t h e d a t e t h e i n s u r e r had n o t i c e o f c l a i m a n t ' s 
i n a b i l i t y t o work. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 7, 1983 i s m o d i f i e d . C l a i m 
a n t i s awarded a d d i t i o n a l i n t e r i m compensation from October 23, 
1981 t o December 16, 1981. F u r t h e r , c l a i m a n t i s awarded 25% of 
t h i s a d d i t i o n a l c ompensation a s a p e n a l t y , p a y a b l e by L i b e r t y 
M utual I n s u r a n c e Company, f o r i t s f a i l u r e t o p r o c e s s t h e October 
23, 1981 a g g r a v a t i o n c l a i m . The remainder o f t he R e f e r e e ' s o r d e r 
i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s a l l o w e d 25% o f t h e i n c r e a s e d 
i n t e r i m c ompensation awarded i n t h i s o r d e r a s a r e a s o n a b l e a t t o r 
n e y ' s f e e and f u r t h e r i s awarded $100 a s a f e e p u r s u a n t t o ORS 
6 5 6 . 3 8 2 ( 1 ) , p a y a b l e by L i b e r t y Mutual I n s u r a n c e Company. 
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WARREN E . DENT, C l a i m a n t WCB 8 1 - 0 0 7 3 3 & 8 1 - 0 0 7 3 4 
D e n n i s H e n n i n g e r , C l a i m a n t ' s A t t o r n e y J u l y 2 6 , 1 9 8 3 
W o l f , G r i f f i t h e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
M i n t u r n , e t a l . , D e f e n s e A t t o r n e y s 
Reviewed by Board Members B a r n e s and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e S e i f e r t ' s 
o r d e r which found i t r e s p o n s i b l e f o r a new i n j u r y s u s t a i n e d by 
c l a i m a n t on December 12, 1980. The s o l e i s s u e i s i n s u r e r / e m p l o y e r 
r e s p o n s i b i l i t y . S A I F c o n t e n d s t h a t the e v i d e n c e p r e p o n d e r a t e s i n 
f a v o r of a f i n d i n g t h a t c l a i m a n t s u f f e r e d an a g g r a v a t i o n of h i s 
A p r i l 2, 1979 i n j u r y r a t h e r than a new i n j u r y . 

We a f f i r m and adopt the o r d e r of the R e f e r e e , w i t h t h e f o l l o w 
i n g a d d i t i o n a l comments. As i s o f t e n the c a s e i n r e s o l v i n g the 
q u e s t i o n of whether an i n c i d e n t r e p r e s e n t s an a g g r a v a t i o n or new 
i n j u r y , the m e d i c a l e v i d e n c e i n t h i s c a s e i s e q u i v o c a l and of 
l i t t l e a s s i s t a n c e i n making the d e t e r m i n a t i o n . For example, c l a i m 
a n t ' s t r e a t i n g o r t h o p e d i c p h y s i c i a n was o n l y a b l e to s t a t e : " I t i s 
somewhat h a r d f o r me to s a y t h a t the p a t i e n t d i d not have a second 
s p e c i f i c i n j u r y i n December of 1980, though i t i s a l s o h a r d to say 
t h a t t h i s was not a r e - i n j u r y a s he e s s e n t i a l l y h a s the same symp
tom complex." 

We t h i n k the most e l u c i d a t i n g e v i d e n c e i n t h i s c a s e i s the 
n o n - m e d i c a l e v i d e n c e which i n d i c a t e s t h a t a f t e r c l a i m a n t ' s i n i t i a l 
i n j u r y i n 1979 he r e t u r n e d to h i s j o b as a t i m b e r f a l l e r i n A p r i l 
1979, where he c o n t i n u e d to work u n t i l December 1979, a t which time 
he q u i t t h a t employment to b e g i n a b u s i n e s s of h i s own. He worked 
on a c o n t r a c t b a s i s c l e a r i n g r i g h t s of way u n t i l going t o work f o r 
S A I F ' s i n s u r e d i n September of 1980, a g a i n a s a t i m b e r f a l l e r . 
A l t h ough c l a i m a n t c o n t i n u e d to e x p e r i e n c e back p a i n and s u f f e r e d 
some l i m i t a t i o n i n h i s a c t i v i t i e s s u b s e q u e n t to h i s i n i t i a l i n j u r y , 
he was a b l e t o p e r f o r m s t r e n u o u s l a b o r and sought no m e d i c a l t r e a t 
ment f o r a p e r i o d of a l m o s t 20 months, from May 1979 u n t i l t h e d a t e 
of h i s second i n j u r y on December 12, 1980. As a r e s u l t o f t h i s 
i n c i d e n t , which o c c u r r e d when c l a i m a n t jumped from a l o g c a r r y i n g 
a p p r o x i m a t e l y 50 pounds of equipment on h i s back, he e x p e r i e n c e d 
the immediate o n s e t of s e v e r e and e x c r u c i a t i n g p a i n i n h i s neck, 
r i g h t s h o u l d e r , upper and lower back, c a u s i n g him t o drop t o h i s 
k n e e s . T h i s i n c i d e n t was f o l l o w e d by a p e r i o d of temporary d i s 
a b i l i t y . Whereas c l a i m a n t was c a p a b l e of p e r f o r m i n g t i m b e r f a l l i n g 
p r i o r to t h i s second i n c i d e n t , s i n c e t h a t time he has been a b l e t o 
p e r f o r m v e r y l i t t l e a c t i v i t y of t h i s n a t u r e due t o extreme p a i n . 

I n view of the f a c t s i n d i c a t i n g about 19 or 20 months o f r e l a 
t i v e s t a b i l i t y p r i o r to the December 1980 i n c i d e n t d u r i n g w h i c h 
c l a i m a n t was c a p a b l e of p e r f o r m i n g f a i r l y r i g o r o u s a c t i v i t y , and 
the t r a u m a t i c e p i s o d e i n December 1980 which r e s u l t e d i n the 
immediate o n s e t of s e v e r e symptoms and a s u b s e q u e n t p e r i o d of d i s 
a b i l i t y , we f i n d t h a t the i n c i d e n t on December 12, 1980 c o n t r i b u t e d 
a t l e a s t s l i g h t l y to c l a i m a n t ' s d i s a b i l i t y . We, t h e r e f o r e , a f f i r m 
the R e f e r e e ' s f i n d i n g of new i n j u r y . Cf Ray M. Mushaney, WCB C a s e 
Nos. 82-00915, 82-04140, 82-05481, 35 Van N a t t a 1114 ( d e c i d e d t h i s 
d a t e ) . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d December 9, 1981 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $250 a s a r e a s o n a b l e a t t o r n e y ' s f e e 
on Board r e v i e w , t o be p a i d by the S A I F C o r p o r a t i o n . 

HAROLD L . DePUE, C l a i m a n t WCB 8 0 - 1 1 1 8 5 
F o r c u m , W e s t , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 2 6 , 1 9 8 3 
W o l f , G r i f f i t h , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members F e r r i s and B a r n e s . 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e Q u i l l i n a n ' s o r d e r 
w h i c h : ( l ) S e t a s i d e t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s t h o r a c i c 
o u t l e t syndrome; ( 2 ) s e t a s i d e t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s 
c a r p e l t u n n e l syndrome; ( 3 ) awarded 25% s c h e d u l e d arm d i s a b i l i t y 
i n a d d i t i o n t o t h e 10% awarded by D e t e r m i n a t i o n Order; ( 4 ) imposed 
a p e n a l t y and a t t o r n e y ' s f e e f o r u n r e a s o n a b l e d e n i a l o f t h e t h o r a 
c i c o u t l e t syndrome c l a i m ; and ( 5 ) imposed a p e n a l t y e q u i v a l e n t t o 
10% o f t h e permanent p a r t i a l d i s a b i l i t y award. 

The i n s u r e r c o n t e n d s t h a t n e i t h e r t h e t h o r a c i c o u t l e t syndrome 
nor t h e c a r p a l t u n n e l syndrome i s compensable, t h a t t h e award o f 
permanent d i s a b i l i t y was e x c e s s i v e , t h a t no p e n a l t y o r a t t o r n e y ' s 
f e e i s w a r r a n t e d b e c a u s e o f i t s d e n i a l of t h e t h o r a c i c o u t l e t c o n 
d i t i o n and t h a t i t was i n a p p r o p r i a t e t o r a t e t h e e x t e n t of 
c l a i m a n t ' s permanent d i s a b i l i t y i n v i e w of t h e f a c t t h a t c e r t a i n 
c o n d i t i o n s a r i s i n g from t h e same i n j u r y were not y e t m e d i c a l l y 
s t a t i o n a r y . We a g r e e w i t h a l l of t h e i n s u r e r ' s c o n t e n t i o n s e x c e p t 
f o r t h e award of permanent d i s a b i l i t y which we f i n d a c c u r a t e l y 
r e f l e c t s t h e e x t e n t of c l a i m a n t ' s r e s i d u a l d i s a b i l i t y c a u s a l l y 
r e l a t e d t o compensable c o n d i t i o n s . However, we f i n d t h a t t h e award 
of d i s a b i l i t y s h o u l d be s e p a r a t e d i n t o awards f o r s c h e d u l e d d i s 
a b i l i t y and u n s c h e d u l e d d i s a b i l i t y . 

I n F e b r u a r y 1978, i n t h e c o u r s e o f h i s employment a s a t i m b e r 
f a l l e r , c l a i m a n t , age 35 a t t h e time, was s t r u c k on t h e r i g h t 
s h o u l d e r , head and neck by t h e top o f a t r e e a p p r o x i m a t e l y 10 
i n c h e s i n d i a m e t e r and 20 f e e t l o n g . He was knocked u n c o n s c i o u s 
and thrown i n t o t h e snow u n d e r n e a t h t h e t r e e . C l a i m a n t ' s t r e a t i n g 
p h y s i c i a n i n i t i a l l y d i a g n o s e d a r o t a t o r c u f f t e a r and p r e s c r i b e d 
t h e u s e o f a s l i n g and m e d i c a t i o n . I n t h e i r c l o s i n g e x a m i n a t i o n 
r e p o r t , O r t h o p a e d i c C o n s u l t a n t s d i a g n o s e d o n l y a c o n t u s e d r i g h t 
s h o u l d e r g i r d l e and o c c a s i o n a l s u b o c c i p i t a l headache r e l a t e d t o 

m u s c l e s o r e n e s s from the i n j u r y . X - r a y s c o n f i r m e d t h a t t h e r e was 
no f r a c t u r e , but no a r t h r o g r a m was done t o d e t e r m i n e whether 
c l a i m a n t had s u s t a i n e d a r o t a t o r c u f f t e a r . The c l a i m was c l o s e d 
by D e t e r m i n a t i o n Order d a t e d June 1, 1978 w i t h an award o f s e v e n 
weeks' time l o s s and no permanent d i s a b i l i t y . 

C l a i m a n t d i d not r e t u r n t o l o g g i n g but i n s t e a d began working 
a s a plumber's a p p r e n t i c e . He c o n t i n u e d t o e x p e r i e n c e some 
s h o u l d e r and arm p a i n but managed t o f u n c t i o n w i t h m e d i c a t i o n and 
o c c a s i o n a l i n j e c t i o n s . C l a i m a n t e x p e r i e n c e d a d i s t i n c t i n c r e a s e i n 
p a i n and d i s a b i l i t y d a t i n g from a t r i p he took t o Idaho i n November 
1979. He sought m e d i c a l a t t e n t i o n i n A p r i l 1980 from Dr. 
MacCloskey. An a r t h r o g r a m done a t t h a t time r e v e a l e d t h e e x i s t e n c e 
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o f a s m a l l r o t a t o r c u f f t e a r . C l a i m a n t f i l e d an a g g r a v a t i o n c l a i m . 
The i n s u r e r a c c e p t e d the r o t a t o r c u f f t e a r a s a compensable c o n s e 
quence o f t h e 1978 i n j u r y . I n May 1980 an acromionectomy and 
r e p a i r o f t h e r o t a t o r c u f f t e a r was c a r r i e d o u t . 

Dr. M a c C l o s k e y ' s p o s t - s u r g e r y c h a r t n o t e s i n d i c a t e t h a t c l a i m 
a n t ' s s h o u l d e r and arm c o n t i n u e d t o be p a i n f u l , and i n J u l y 1980 i t 
was noted t h a t c l a i m a n t may have been worse, w i t h l e s s range of 
motion t h a n b e f o r e t h e s u r g e r y . A p p a r e n t l y on r e f e r r a l from Dr. 
MacCloskey, c l a i m a n t was examined by a n e u r o l o g i s t , Dr. Eckman. I n 
h i s r e p o r t d a t e d August 22, 1980, f o r the f i r s t t i me, t h e r e was 
mention t h a t c l a i m a n t was r e p o r t i n g i n t e r m i t t e n t low c h e s t p a i n . 
EMG and n e r v e c o n d u c t i o n s t u d i e s were normal. E v e n t u a l l y Dr. 
MacCloskey o p i n e d t h a t i t appeared t h a t t h e s u r g e r y had f a i l e d t o 
r e t u r n c l a i m a n t t o h i s p r e i n j u r y f u n c t i o n a l c a p a c i t y and t h a t t h e r e 
would be permanent impairment. By D e t e r m i n a t i o n Order d a t e d 
December 3, 1980 c l a i m a n t was awarded 10% s c h e d u l e d permanent d i s 
a b i l i t y . 

Dr. M acCloskey's c h a r t n ote of J a n u a r y 9, 1981, f o r t h e f i r s t 
t i m e mentions numbness i n c l a i m a n t ' s r i g h t arm a s s o c i a t e d w i t h 
a c t i v i t y . When p h y s i c a l t h e r a p y and m e d i c a t i o n f a i l e d t o r e s o l v e 
t h e symptoms, a c h a r t noted d a t e d March 5, 1981 c o n t a i n s t h e f i r s t 
mention t h a t c l a i m a n t may have a t h o r a c i c o u t l e t syndrome. I n 
A p r i l 1981 Dr. G o l d s m i t h , a f t e r examining c l a i m a n t and r e v i e w i n g 
h i s m e d i c a l r e c o r d s , a g r e e d t h a t c l a i m a n t had a t h o r a c i c o u t l e t 
syndrome and recommended a r i g h t f i r s t r i b r e s e c t i o n . Dr. 
G o l d s m i t h noted t h a t t h e o n s e t of t h e t h o r a c i c o u t l e t symptoms some 
t h r e e o r f o u r months p r i o r t h e r e t o was not a s s o c i a t e d w i t h any 
trauma o r work h i s t o r y t h a t would i n d i c a t e a r e a s o n f o r t h e r e c e n t 
o n s e t of symptoms, but t h e d o c t o r was "not a t a l l c e r t a i n " t h a t t h e 
t h o r a c i c o u t l e t syndrome was r e l a t e d t o t h e 1978 i n d u s t r i a l i n j u r y . 

C l a i m a n t was t h e n examined by Dr. Eckman a g a i n i n May 1981. 
Nerve c o n d u c t i o n t e s t s and an EMG showed e v i d e n c e o f s i g n i f i c a n t 
c a r p a l t u n n e l syndrome but no e v i d e n c e of a t h o r a c i c o u t l e t 
syndrome. Dr. Eckman opined t h a t c l a i m a n t d i d not h ave a " t r u l y 
t y p i c a l t h o r a c i c o u t l e t syndrome," t h a t h i s i m p r e s s i o n was t h a t 
c l a i m a n t had "autonomic hand syndrome" which was r e s p o n s i b l e f o r 
some of c l a i m a n t ' s s e n s o r y d e f i c i t s and he a d v i s e d a g a i n s t t h e 
p r o p o s e d r i b r e s e c t i o n . I n June 1981 t h e i n s u r e r d e n i e d r e s p o n s i 
b i l i t y f o r t h e c a r p a l t u n n e l syndrome. 

I n J u l y 1981 c l a i m a n t was examined by Dr. C a r l s e n who noted 
c l a i m a n t ' s v a r i o u s symptoms and o p i n e d t h a t c l a i m a n t had " c h r o n i c 
s o f t t i s s u e i n j u r y of s i g n i f i c a n t n a t u r e . " I n September 1981 Dr. 
MacCloskey recommended c a r p a l t u n n e l r e l e a s e s u r g e r y . He noted 
t h a t , a l t h o u g h i t i s not a f r e q u e n t o c c u r r e n c e , c a r p a l t u n n e l i n 
t h e w r i s t c a n c a u s e r e f e r r e d p a i n i n the s h o u l d e r . Dr. MacCloskey, 
w i t h o u t f u r t h e r e x p l a n a t i o n , opined t h a t t h i s c o n d i t i o n was r e l a t e d 
t o t h e 1978 i n j u r y . 

Dr. Rosenbaum t h e n r e v i e w e d c l a i m a n t ' s m e d i c a l r e c o r d s a t the 
i n s u r e r ' s r e q u e s t . H i s r e p o r t q u e s t i o n s t h e v a l i d i t y of t h e t e s t s 
t h a t p u r p o r t e d t o r e v e a l the e x i s t e n c e o f c a r p a l t u n n e l syndrome 
and whether c l a i m a n t ' s symptoms were r e a l l y i n d i c a t i v e o f c a r p a l 
t u n n e l syndrome. I f c l a i m a n t d i d have c a r p a l t u n n e l syndrome, Dr. 
Rosenbaum o p i n e d i t was more l i k e l y r e l a t e d t o a f r a c t u r e of the 
r i g h t arm c l a i m a n t s u s t a i n e d i n 1962, which r e s u l t e d i n open 
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r e d u c t i o n s u r g e r y and some hand p a r e s t h e s i a and h y p e r e s t h e s i a , 
r a t h e r t h a n t o t h e 1978 i n d u s t r i a l s h o u l d e r , neck and head i n j u r y . 

I n November 1981 Dr. MacCloskey performed c a r p a l t u n n e l 
r e l e a s e s u r g e r y . C l a i m a n t o b t a i n e d some r e l i e f of symptoms he had 
been e x p e r i e n c i n g i n h i s hand, but t h e b u l k o f h i s arm and s h o u l d e 
symptoms c o n t i n u e d unabated. C l a i m a n t was examined by Dr. 
G o l d s m i t h a g a i n i n December 1981. Dr. G o l d s m i t h r e i t e r a t e d h i s 
b e l i e f t h a t c l a i m a n t had t h o r a c i c o u t l e t syndrome and t h a t t h e r i b 
r e s e c t i o n s u r g e r y was i n d i c a t e d . I n March 1982 t h e i n s u r e r d e n i e d 
r e s p o n s i b i l i t y f o r t h e r i b r e s e c t i o n and t h e t h o r a c i c o u t l e t c o n d i 
t i o n . I n A p r i l 1982 Dr. Rosenbaum a g a i n r e v i e w e d t h e m e d i c a l 
r e c o r d s and, w i t h r e s p e c t t o the t h o r a c i c o u t l e t syndrome and p r o 
posed r i b r e s e c t i o n , a g a i n q u e s t i o n e d t h e v a l i d i t y o f t h e s t u d i e s 
and symptoms i n d i c a t i n g e x i s t e n c e of t h e c o n d i t i o n . N o t i n g t h a t 
c l a i m a n t had been working a s a plumber f o r t h e l a s t s e v e r a l y e a r s , 
Dr. Rosenbaum r e a s o n e d a s f o l l o w s : 

" [ I ] s t h e t h o r a c i c o u t l e t syndrome r e l a t e d t o 
h i s 1978 i n j u r y , t o h i s c u r r e n t o c c u p a t i o n o r 
t o n e i t h e r [ ? ] P a r e s t h e t i c symptoms d i d not 
d e v e l o p u n t i l 1981 and t h i s i s e x t r e m e l y w e l l 
documented i n t h e r e c o r d . When s h o u l d e r o r 
upper t h o r a c i c trauma does c a u s e t h o r a c i c 
o u t l e t syndrome, t h e symptoms s h o u l d come on 
s h o r t l y f o l l o w i n g i n j u r y r a t h e r t h a n t h r e e 
y e a r s l a t e r . Mr. DePue's s h o u l d e r p a i n by 
i t s e l f i s not a t y p i c a l t h o r a c i c o u t l e t 
symptoms, and t h e d e l a y of development of 
p a r e s t h e s i a s u n t i l 1981 i n d i c a t e s t o me t h a t 
i t i s more l i k e l y t h a t i f a t h o r a c i c o u t l e t 
syndrome e x i s t s , i t i s r e l a t e d t o h i s c u r r e n t 
p r o f e s s i o n r a t h e r t h a n the 1978 i n j u r y . " 

The l a s t m e d i c a l r e p o r t i n t h e r e c o r d i s from Dr. MacCloskey 
who w r o t e : 

"Mr. DePue h a s had r e c u r r e n t problems w i t h h i s 
arm, w r i s t , and s h o u l d e r . He has had m u l t i p l e 
s u r g e r i e s i n an a t t e m p t t o d e t e r m i n e what t h e 
c a u s e of i t i s and i n an a t tempt t o a l l e v i a t e 
t h e problem. He h a s c o n t i n u e d t o work, and he 
works a t l e s s and l e s s e f f e c t i v e j o b s b e c a u s e 
of h i s s h o u l d e r p a i n . He saw Dr. Eckman i n 
about May of 1981, and, a t t h a t time, he was 
noted t o have a c a r p a l t u n n e l syndrome. We d i d 
not know i f i t was r e a l l y c a u s e d by t h e 
s h o u l d e r problem t h a t he had been p r e v i o u s l y 
t r e a t e d f o r , but t h e symptoms have a l w a y s been 
th e same e v e r s i n c e he was i n i t i a l l y h u r t . . . . 
We t r i e d him on some c o n s e r v a t i v e t r e a t m e n t . . . . 
Nothing seemed t o h e l p . . . . [ T ] h e c a r p a l t u n n e l 
r e l e a s e [was done] on November 27, 1981. T h i s 
was a l l done i n good f a i t h i n hopes t h a t i t 
would r e t u r n t h i s man t o h i s p r e f u n c t i o n a l 
c a p a c i t y . " 
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I 

A d d r e s s i n g t h e c o m p e n s a b i l i t y i s s u e s f i r s t , t h e r e i s a d i s 
t i n c t l a c k of m e d i c a l u n a n i m i t y whether c l a i m a n t a c t u a l l y h a s 
e i t h e r c a r p a l t u n n e l o r t h o r a c i c o u t l e t syndrome. A l t h o u g h c l a i m 
a n t ' s t r e a t i n g p h y s i c i a n r e l a t e s them both t o t h e 1978 i n j u r y , t h e 
a p p a r e n t b a s i s f o r t h a t c o n c l u s i o n i s t h a t c l a i m a n t h a s had 
c o n t i n u e d s h o u l d e r , arm and w r i s t / h a n d symptoms s i n c e t h e o r i g i n a l 
a c c i d e n t . W i t h r e s p e c t t o t h e c a r p a l t u n n e l syndrome, a c l o s e 
e x a m i n a t i o n o f t h e r e c o r d i n d i c a t e s t h a t Dr. Rosenbaum c o r r e c t l y 
n o t e d t h a t some of the symptoms s u g g e s t i n g c a r p a l t u n n e l syndrome 
p r e e x i s t e d t h e 1978 i n j u r y , t h a t c l a i m a n t s u s t a i n e d a s e v e r e 
f r a c t u r e o f h i s r i g h t arm p r i o r t o t h i s a c c i d e n t , and t h e r e i s no 
e v i d e n c e t h a t c l a i m a n t ' s lower arm o r w r i s t were i n j u r e d i n t h e 
1978 a c c i d e n t . Moreover, t h e symptoms s u g g e s t i n g t h o r a c i c o u t l e t 
syndrome d i d not have t h e i r o n s e t u n t i l some t h r e e y e a r s a f t e r t h e 
a c c i d e n t . No p h y s i c i a n p r o v i d e s a cogent e x p l a n a t i o n a s t o how 
t h e 1978 i n j u r y c o u l d have l e d t o the development o f c a r p a l t u n n e l 
syndrome o r t h o r a c i c o u t l e t syndrome y e a r s l a t e r . T h i s r e c o r d 
s i m p l y does not p r o v i d e a b a s i s f o r a s s i g n i n g r e s p o n s i b i l i t y f o r 
e i t h e r c o n d i t i o n t o t h e e m p l o y e r / i n s u r e r i n v o l v e d h e r e . 

I I 

The R e f e r e e a s s e s s e d a p e n a l t y f o r t h e i n s u r e r ' s a l l e g e d l y 
u n r e a s o n a b l e d e n i a l o f the t h o r a c i c o u t l e t syndrome. I n l i g h t o f 
t h e c o n f l i c t s i n t h e e v i d e n c e a s t o whether c l a i m a n t r e a l l y had 
t h o r a c i c o u t l e t syndrome and p a r t i c u l a r l y c o n s i d e r i n g t h e l a c k o f 
e v i d e n c e o f a c a u s a l r e l a t i o n s h i p t o t h e i n d u s t r i a l i n j u r y , we 
d i s a g r e e w i t h the R e f e r e e . I n p a s s i n g we would note t h a t t h e 
R e f e r e e ' s a t t e m p t t o a s s e s s a p e n a l t y based upon a p e r c e n t a g e o f 
t h e permanent d i s a b i l i t y awarded a t h e a r i n g i s i n a p p r o p r i a t e . ORS 
6 5 6 . 2 6 2 ( 9 ) p r e s c r i b e s t h a t a p e n a l t y be based on amounts "then 
due." Even i f t h e i n s u r e r ' s conduct d e n y i n g t h e c l a i m had been 
u n r e a s o n a b l e , a t t h e time of t h e d e n i a l t h e permanent d i s a b i l i t y 
awarded by t h e R e f e r e e was not due. See A l f r e d M. Norbeck, 35 Van 
N a t t a 802, 803 (June 16, 1 9 8 3 ) . 

I l l 

We a l s o t h i n k t h e R e f e r e e i n c o r r e c t l y made an award o f perma
nent d i s a b i l i t y and a t t h e same time remanded t h e c l a i m f o r a c c e p 
t a n c e o f two c o n t e s t e d c o n d i t i o n s a r i s i n g from t h e same c l a i m . 
T h i s i s i n c o n s i s t e n t w i t h our d e c i s i o n i n Gary F r e i e r , 34 Van N a t t a 
543 ( 1 9 8 2 ) , w h e r e i n we s t a t e d t h a t i t was improper t o r a t e t h e 
e x t e n t o f d i s a b i l i t y and a t t h e same time remand t h e c l a i m t o t h e 
i n s u r e r f o r a c c e p t a n c e of a n o t h e r c o n d i t i o n a r i s i n g from t h e same 
c l a i m , where t h e o t h e r c o n d i t i o n was not y e t s t a t i o n a r y . The 
R e f e r e e a t t e m p t e d t o d i s t i n g u i s h F r e i e r on two grounds. F i r s t , t h e 
R e f e r e e n oted t h a t F r e i e r i n v o l v e d a remand on an o r i g i n a l c l a i m , 
whereas h e r e t h e two c o n d i t i o n s i n i s s u e were i d e n t i f i e d a f t e r 
c l a i m c l o s u r e and i n t h e c o n t e x t of an a g g r a v a t i o n c l a i m . Second, 
t h e R e f e r e e noted t h a t h e r r a t i n g of d i s a b i l i t y was b a s e d on c l a i m 
a n t ' s d i a g n o s e d c o n d i t o n a t t h e time t h e c l a i m was o r i g i n a l l y 
c l o s e d and t h e documented impairment a t t h a t time, not on t h e a d d i 
t i o n a l c o n d i t i o n s t h a t she remanded f o r a c c e p t a n c e . 
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The d i f f i c u l t y w i t h t h e R e f e r e e ' s r e a s o n i n g i s t h a t d i s a b i l i t y 
i s r a t e d a t t h e time o f t h e h e a r i n g b a s e d on a l l c o n d i t i o n s a r i s i n g 
from t h e i n d u s t r i a l i n j u r y . I f any o f t h e c o n d i t i o n s a r i s i n g from 
t h e i n d u s t r i a l i n j u r y a r e not m e d i c a l l y s t a t i o n a r y , i t i s i n a p p r o 
p r i a t e t o r a t e e x t e n t o f d i s a b i l i t y . T h i s i s t r u e f o r two r e a s o n s . 
F i r s t , t y p i c a l l y , c o n d i t i o n s cannot be so c o m p a r t m e n t a l i z e d a s t o 
a f f o r d a r e a s o n a b l e b a s i s f o r s e p a r a t e l y r a t i n g e x t e n t o f 
d i s a b i l i t y . Second, even where c o n d i t i o n s can be s u f f i c i e n t l y 
c o m p a r t m e n t a l i z e d , d i s a b i l i t y r a t i n g i s not b a s e d on i n d i v i d u a l 
c o n d i t i o n s p e r s e . D i s a b i l i t y i s based i n p a r t on e x t e n t o f 
impairment ( i n a s c h e d u l e d and/or u n s c h e d u l e d p o r t i o n of t h e body) 
a r i s i n g from one o r more compensable c o n d i t i o n s . I f one o r more 
compensable but not s t a t i o n a r y c o n d i t i o n s c a u s e impairment t o t h e 
same body p a r t a s a compensable and s t a t i o n a r y c o n d i t i o n , r a t i n g 
e x t e n t of d i s a b i l i t y , a r e l a t i v e l y u n c e r t a i n b u s i n e s s a t b e s t , can 
become even more u n c e r t a i n . 

The f a c t s of t h i s c a s e h i g h l i g h t t h e p o t e n t i a l r a t i n g problem: 
A r o t a t o r c u f f t e a r , t h o r a c i c o u t l e t syndrome and c a r p a l t u n n e l 
syndrome a l o n e o r i n c o m b i n a t i o n can c a u s e s i m i l a r impairment i n 
t h e same u n s c h e d u l e d p a r t o f t h e body ( t h e s h o u l d e r ) o r s c h e d u l e d 
p o r t i o n o f t h e body ( t h e a r m ) . I t i s d i f f i c u l t enough t o r a t e the 
e x t e n t of d i s a b i l i t y when t h e r e a r e m u l t i p l e c o n d i t i o n s c a u s i n g 
s i m i l a r impairment where o n l y one o f them i s compensable. I t would 
be e x t r e m e l y d i f f i c u l t t o a c c u r a t e l y r a t e t h e e x t e n t of d i s a b i l i t y 
where, a s t h e R e f e r e e found h e r e , t h e r e were m u l t i p l e compensable 
c o n d i t i o n s p r e s e n t l y c a u s i n g s i m i l a r impairment but o n l y one o f 
which was m e d i c a l l y s t a t i o n a r y . I n s u c h a c i r c u m s t a n c e , t h e r a t i n g 
p r o c e s s would have t o i n c l u d e whatever p r e s e n t impairment t h e r e was 
a r i s i n g from t h e m e d i c a l l y s t a t i o n a r y c o n d i t i o n and e x c l u d e p r e s e n t 
impairment from t h o s e compensable but not m e d i c a l l y s t a t i o n a r y con^-
d i t i o n s t h a t might improve o r d e t e r i o r a t e w i t h the p a s s a g e of time 
o r t r e a t m e n t , a l l w i t h r e s p e c t t o t h e same body p a r t . Under t h e 
R e f e r e e ' s • r e a s o n i n g , t h i s same d i f f i c u l t p r o c e s s o f t r y i n g t o s e p a 
r a t e s i m i l a r i m p a i r m e n t s would have t o be r e p e a t e d i n t h e f u t u r e 
when i t was time t o r a t e d i s a b i l i t y c a u s e d by t h o r a c i c o u t l e t and 
c a r p a l t u n n e l syndrome. The law does not c o n t e m p l a t e s u c h a 
p r o c e s s . Gary F r e i e r , s u p r a . Cf Kociemba v. S A I F , 63 Or App 557 
( 1 9 8 3 ) . 

I V 

The i n s u r e r a l s o h a s c h a l l e n g e d t h e R e f e r e e ' s a s s e s s m e n t o f 
t h e e x t e n t of c l a i m a n t ' s permanent d i s a b i l i t y . We note, f i r s t , 
t h a t we have d e c i d e d t h a t t h e c a r p a l t u n n e l and t h o r a c i c o u t l e t 
syndromes a r e not compensable and, t h e r e f o r e , we have a t t e m p t e d t o 
e x c l u d e impairment a r i s i n g from t h o s e c o n d i t i o n s from our c o n s i d e r 
a t i o n of t h e e x t e n t o f c l a i m a n t ' s i n j u r y - r e l a t e d permanent d i s 
a b i l i t y . Second, we note t h a t t h e c l a i m was c l o s e d w i t h an award 
o f s c h e d u l e d d i s a b i l i t y . Our r e v i e w of t h e r e c o r d i n d i c a t e s t h a t 
c l a i m a n t h a s impairment a r i s i n g from t h e a c c e p t e d c o n d i t i o n s a s 
f o l l o w s : L o s s of 10% e l e v a t i o n a b i l i t y i n t h e r i g h t arm, d i s a b l i n g 
p a i n t h a t l i m i t s range of motion w i t h r e s p e c t t o a d d u c t i o n , 
i n t e r n a l and e x t e r n a l r o t a t i o n , impairment i n t h e a b i l i t y t o u s e 
t h e arm t o throw o b j e c t s , m i l d t o moderate p a i n w i t h l i f t i n g heavy 
o b j e c t s , and l o s s of g r i p s t r e n g t h , weakness, and some arm m uscle 
a t r o p h y . ( I n i d e n t i f y i n g t h e s e i m p a i r m e n t s , we have r e l i e d p r i 
m a r i l y on m e d i c a l r e p o r t s t h a t were g e n e r a t e d b e f o r e t h e a p p e a r a n c e 
o f symptoms s u g g e s t i n g the development of t h e c a r p a l t u n n e l and 
t h o r a c i c o u t l e t c o n d i t i o n s . ) _no5 



A l l t h e v a r i o u s t y p e s of impairment, e x c e p t t h e arm p a i n 
a s s o c i a t e d w i t h l i f t i n g heavy o b j e c t s and l o s s o f g r i p s t r e n g t h , 
weakness and a t r o p h y , r e f l e c t impairment t o an u n s c h e d u l e d p o r t i o n 
o f c l a i m a n t ' s body, namely, t h e s h o u l d e r . The d i s a b l i n g arm p a i n 
and l o s s of g r i p s t r e n g t h , e t c . r e f l e c t impairment i n a s c h e d u l e d 
p o r t i o n of t h e body, namely, c l a i m a n t ' s r i g h t arm. Thus, a l t h o u g h 
no one h a s r a i s e d t h e i s s u e , we cannot r a t e c l a i m a n t ' s d i s a b i l i t y 
de novo w i t h o u t making s e p a r a t e awards f o r the s c h e d u l e d and 
u n s c h e d u l e d p o r t i o n s o f c l a i m a n t ' s body. 

A p p l y i n g t h e d i s a b i l i t y e v a l u a t i o n g u i d e l i n e s f o r i n j u r i e s t o 
u n s c h e d u l e d p o r t i o n s of t h e body (OAR 436-65-600 e t s e q . ) , our 
c a l c u l a t i o n s r e v e a l t h a t c l a i m a n t i s e n t i t l e d t o an award o f 20% 
u n s c h e d u l e d permanent d i s a b i l i t y , t a k i n g i n t o c o n s i d e r a t i o n t h e 
r e s i d u a l impairment from a c c e p t e d c o n d i t i o n s and s o c i a l / v o c a t i o n a l 
f a c t o r s . A p p l y i n g t h e d i s a b i l i t y e v a l u a t i o n g u i d e l i n e s f o r 
i n j u r i e s t o t h e arm (OAR 436-65-530), we c o n c l u d e t h a t c l a i m a n t i s 
e n t i t l e d t o an award of 15% t o 20% d i s a b i l i t y f o r t h e r e s i d u a l 
impairment i n c l a i m a n t ' s r i g h t arm a t t r i b u t a b l e t o t h e a c c e p t e d 
c o n d i t i o n s . C o n s i d e r i n g t h a t i n t h i s c a s e t h e r e i s some o v e r l a p 
i n impairment from t h e two body p a r t s , we b e l i e v e t h a t t h e t o t a l 
of 35% d i s a b i l i t y awarded by D e t e r m i n a t i o n Order and t h e R e f e r e e 
i s c o r r e c t , b ut t h a t 20% of i t s h o u l d be an u n s c h e d u l e d award and 
15% o f i t a s c h e d u l e d award. 

ORDER 

The R e f e r e e ' s o r d e r s d a t e d August 5, 1982 and August 27, 1982 
a r e a f f i r m e d i n p a r t , r e v e r s e d i n p a r t and m o d i f i e d i n p a r t a s 
f o l l o w s : 

( 1 ) Those p o r t i o n s s e t t i n g a s i d e t h e i n s u r e r ' s d e n i a l s o f 
June 24, 1981 and March 18, 1982, a s s e s s i n g a p e n a l t y and a w a r d i n g 
a $300 a t t o r n e y ' s f e e i n c o n j u n c t i o n w i t h t h e p e n a l t y a r e r e v e r s e d . 

( 2 ) Those p o r t i o n s awarding permanent d i s a b i l i t y and a $1,100 
a t t o r n e y ' s f e e a r e m o d i f i e d a s f o l l o w s : 

( a ) C l a i m a n t i s awarded 64° f o r 20% u n s c h e d u l e d perma
nent d i s a b i l i t y f o r h i s a c c e p t e d r i g h t s h o u l d e r c o n d i t i o n and 
22.5° f o r 15% s c h e d u l e d permanent d i s a b i l i t y f o r h i s a c c e p t e d 
r i g h t arm c o n d i t i o n s . These awards a r e i n l i e u o f a l l p r i o r 
awards o f permanent d i s a b i l i t y a r i s i n g from t h e i n d u s t r i a l 
i n j u r y o f F e b r u a r y 10, 1978. 

(b) C l a i m a n t ' s a t t o r n e y i s a l l o w e d 25% o f t h e i n c r e a s e d 
c o m p e n s a t i o n g r a n t e d by t h i s o r d e r o v e r t h a t g r a n t e d by 
D e t e r m i n a t i o n Order, up t o a maximum o f $2,000, t o be p a i d 
o u t of c l a i m a n t ' s c o mpensation and not i n a d d i t i o n t h e r e t o . 
T h i s award i s i n l i e u of t h e $1,100 a t t o r n e y ' s f e e awarded a t 
h e a r i n g . No ap p e a r a n c e o r b r i e f h a v i n g been f i l e d on 
c l a i m a n t ' s b e h a l f on r e v i e w , no f e e i s awarded f o r s e r v i c e s 
on r e v i e w . 

( 3 ) T h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r a l l o w i n g an 
overpayment o f temporary t o t a l d i s a b i l i t y t o be o f f s e t a g a i n s t t h e 
award o f permanent d i s a b i l i t y i s a f f i r m e d . 
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MARY F R A L E Y , C l a i m a n t 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

Own M o t i o n 8 2 - 0 2 6 6 M 
J u l y 2 6 , 1 9 8 3 
Own M o t i o n D e t e r m i n a t i o n 

Subsequent t o the l a s t c l a i m c l o s u r e h e r e i n , which was by a 
Board's Own Motion D e t e r m i n a t i o n d a t e d November 2, 1982, c l a i m a n t 
became e n r o l l e d i n an a u t h o r i z e d t r a i n i n g program. C l a i m a n t ' s 
i n j u r y o c c u r r e d J u l y 11, 1971. Her a g g r a v a t i o n r i g h t s e x p i r e d 
June 14, 1978. 

C l a i m a n t began her a u t h o r i z e d t r a i n i n g program on March 28, 
1983. I n view of the f a c t t h a t c l a i m a n t was i n j u r e d p r i o r to 
J a n u a r y 1, 1974, she was not e n t i t l e d to r e c e i v e temporary t o t a l 
d i s a b i l i t y b e n e f i t s d u r i n g the p e r i o d she was e n r o l l e d and 
a c t i v e l y p a r t i c i p a t i n g i n her a u t h o r i z e d t r a i n i n g program. yj.cjbpr 
y a p d p r s c h u e r e , Own Motion No. 82-0025M, 35 Van N a t t a 1 0 7 4 ( J u l y 
14, 1 9 8 3 ) . Her c l a i m , t h e r e f o r e , was not reopened f o r payment o f 
temporary t o t a l d i s a b i l i t y b e n e f i t s p u r s u a n t t o the p r o v i s i o n s of 
ORS 6 5 6 . 2 6 8 ( 5 ) . C l a i m a n t ' s c l a i m has remained i n c l o s e d s t a t u s 
d u r i n g her a u t h o r i z e d t r a i n i n g program. 

C l a i m a n t p r e v i o u s l y has r e c e i v e d awards f o r permanent p a r t i a l 
d i s a b i l i t y t o t a l i n g 40% u n s c h e d u l e d permanent d i s a b i l i t y f o r 
i n j u r y to her low back. We f i n d t h a t p r i o r awards f o r u n s c h e d u l e d 
permanent d i s a b i l i t y have a d e q u a t e l y compensated c l a i m a n t . Her 
a u t h o r i z e d t r a i n i n g program was i n t e r r u p t e d June 10, 1983, p r i o r 
to c o m p l e t i o n . We f i n d no e v i d e n c e t h a t , a s a r e s u l t of her 
p a r t i c i p a t i o n i n an a u t h o r i z e d t r a i n i n g program, c l a i m a n t ' s 
e a r n i n g c a p a c i t y has i n c r e a s e d or t h a t a r e d u c t i o n i n p r i o r 
d i s a b i l i t y awards i s w a r r a n t e d . 

C l a i m a n t i s awarded no compensation f o r temporary t o t a l 
d i s a b i l i t y , and her u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y 
r e m a i n s unchanged. 

The e m p l o y e r / i n s u r e r moves t o d i s m i s s c l a i m a n t ' s r e q u e s t f o r 
Board r e v i e w on t h e grounds t h a t c l a i m a n t f a i l e d t o s e r v e a copy 
of h i s r e q u e s t f o r r e v i e w on t h e e m p l o y e r / i n s u r e r w i t h i n 30 days 
o f t h e d a t e of t h e R e f e r e e ' s o r d e r h e r e i n . See ORS 6 5 6 . 2 8 9 ( 3 ) , 
6 5 6 . 2 9 5 ( 2 ) . 

The R e f e r e e ' s o r d e r was e n t e r e d on A p r i l 28, 1983. C l a i m a n t 
t i m e l y r e q u e s t e d r e v i e w w i t h i n 30 days of t he d a t e o f t h e 
R e f e r e e ' s o r d e r . C l a i m a n t ' s r e q u e s t was m a i l e d on May 25, 1983 
and r e c e i v e d by t h e Board on May 26, 1983. See OAR 4 3 6 - 8 3 - 7 0 0 ( 2 ) . 
The Board acknowledged r e c e i p t of c l a i m a n t ' s r e q u e s t f o r r e v i e w on 
May 31, 1983, more t h a n 30 days a f t e r t h e d a t e o f t h e R e f e r e e ' s 
o r d e r . C l a i m a n t i s p r o c e e d i n g p r o s e on Board r e v i e w . 

The e m p l o y e r / i n s u r e r h a s moved t o d i s m i s s c l a i m a n t ' s r e q u e s t 
f o r r e v i e w , a l l e g i n g by a f f i d a v i t t h a t p r i o r t o r e c e i p t of t h e 
Board's acknowledgment, t h e e m p l o y e r / i n s u r e r had r e c e i v e d no 

ORDER 

EDWARD HANSON, C l a i m a n t 
W o l f , G r i f f i t h e t a l . , A t t o r n e y s 

WCB 8 2 - 0 9 9 1 1 
J u l y 2 6 , 1 9 8 3 
O r d e r o f D i s m i s s a l 
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n o t i c e of c l a i m a n t ' s r e q u e s t and had not been s e r v e d w i t h a copy 
of t h e r e q u e s t f o r r e v i e w . 

U n t i l v e r y r e c e n t l y , t h i s Board would have d e n i e d t h e 
e m p l o y e r / i n s u r e r ' s motion t o d i s m i s s c l a i m a n t ' s r e q u e s t f o r r e v i e w 
on t h e b a s i s o f t h e Board's d e c i s i o n i n M i c h a e l J . K i n g , 33 Van 
N a t t a 433, 33 Van N a t t a 636 ( 1 9 8 1 ) , and B a r b a r a Rupp, 30 Van N a t t a 
556 ( 1 9 8 1 ) . 

I n K i n g t h e Board d i s c u s s e d t h e C o u r t of A p p e a l s d e c i s i o n i n 
A l b i a r v. S i l v e r c r e s t I n d u s t r i e s , 30 Or App 281 ( 1 9 7 7 ) , i n w h i c h 
t h e c o u r t h e l d t h a t : 'The time w i t h i n w h i c h n o t i c e o f t h e r e q u e s t 
f o r Board r e v i e w i s r e q u i r e d t o be g i v e n , i . e . , s e r v e d on t h e 
o p p o s i t e p a r t i e s , i s an ' i r r e d u c i b l e h a r d c o r e o f n e c e s s a r y 
f u n c t i o n t h a t cannot be d i s p e n s e d w i t h i n any o r d e r l y i n v e s t i 
g a t i o n o f t h e m e r i t s o f a c a s e . ' " 30 Or App a t 284. We a l s o 
d i s c u s s e d our c o m p u t e r - g e n e r a t e d acknowledgment o f r e q u e s t s f o r 
Board r e v i e w , n o t i n g t h a t i n no c a s e had i t t a k e n more t h a n s e v e n 
d a y s f o r an acknowledgment l e t t e r t o be m a i l e d a f t e r r e c e i p t of a 
r e q u e s t f o r r e v i e w . 

"Thus, i f t h e p a r t y r e q u e s t i n g r e v i e w does 
not s e r v e c o p i e s of the r e q u e s t on t h e 
o p p o s i t e p a r t i e s , t h e Board's acknowledg
ment l e t t e r s u p p l i e s a c t u a l n o t i c e of t h e 
r e q u e s t f o r r e v i e w . 

"The o n l y p o s s i b l e i n t e r e s t t h e o t h e r 
p a r t i e s have, o t h e r t h a n t r y i n g t o win on 
h y p e r t e c h n i c a l i t i e s , i s t o know whether t h e 
R e f e r e e ' s o r d e r i s f i n a l p u r s u a n t t o ORS 
6 5 6 . 2 8 9 ( 3 ) . . . However, t h e Board r u l e s 
have a l r e a d y compromised t h i s knowledge 
i n t e r e s t somewhat. OAR 436-83-700(2) 
p r o v i d e s , i n e f f e c t , t h a t a r e q u e s t f o r 
Board r e v i e w i s t i m e l y i f postmarked by t h e 
30th day a f t e r t h e R e f e r e e ' s o r d e r . Thus, 
even i f s e r v e d w i t h a r e q u e s t f o r Board 
r e v i e w , t h e p a r t i e s ' knowledge o f f i n a l i t y 
c a n now be d e l a y e d u n t i l 30 d a ys p l u s t h e 
due c o u r s e of t h e m a i l . 

"Given t h e Board's a l m o s t i n s t a n t a n e o u s 
r e s p o n s e t o a r e q u e s t f o r Board r e v i e w w i t h 
an acknowledgment b e i n g s e n t t o a l l p a r 
t i e s , t h e p a r t i e s ' i n t e r e s t i n knowledge o f 
f i n a l i t y c a n be f u r t h e r compromised f o r a 
few more days i f knowledge of t h e r e q u e s t 
f o r r e v i e w comes from t h e Board r a t h e r t h a n 
from the r e q u e s t o r . We s i m p l y cannot a g r e e 
w i t h t h e A l b i a r c o u r t t h a t t h i s p o s s i b l e 
a d d i t i o n a l d e l a y o f up t o a few days 
amounts t o 'an i r r e d u c i b l e h a r d c o r e of 
n e c e s s a r y f u n c t i o n ' t h a t comes even c l o s e 
t o o u t w e i g h i n g 'the t h w a r t i n g of t h e 
p r o t e c t i v e f u n c t i o n s o f t h e a c t . ' 3 
L a r s o n , [§78.10 ( 1 9 7 3 ) ] . " 33 Van N a t t a a t 
636-637. 
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On r e v i e w o f t h e Board's d e c i s i o n i n K i n g , t h e c o u r t h a s 
s t a t e d i t s d i s a g r e e m e n t w i t h t h e Board's c o n c l u s i o n t h a t f a i l u r e 
t o s e r v e a copy of a r e q u e s t f o r r e v i e w on o t h e r p a r t i e s w i t h i n 
t h e s t a t u t o r y 30-day p e r i o d does not o p e r a t e t o d e f e a t t h e 
r e q u e s t i n g p a r t y ' s r i g h t t o Board r e v i e w of t h e R e f e r e e ' s o r d e r . 
I n Argonaut I n s u r a n c e Co. y. King, 63 Or App 847 ( 1 9 8 3 ) , t h e c o u r t 
h e l d t h a t " c o m p l i a n c e w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y 
n o t i c e o f t h e r e q u e s t f o r r e v i e w be m a i l e d o r a c t u a l n o t i c e be 
r e c e i v e d w i t h i n t h e s t a t u t o r y p e r i o d [ i . e . , 30 d a ys from t h e d a t e 
of t h e R e f e r e e ' s o r d e r ] . " 63 Or App a t 

I t i s c o n c e i v a b l e , t h e r e f o r e , t h a t a p a r t y r e q u e s t i n g Board 
r e v i e w , p a r t i c u l a r l y an u n r e p r e s e n t e d c l a i m a n t , would t i m e l y 
r e q u e s t r e v i e w but f a i l to s e r v e opposing p a r t i e s w i t h the r e q u e s t 
f o r r e v i e w , and t h a t the Board's acknowledgment l e t t e r would 
p r o v i d e a c t u a l n o t i c e to the o t h e r p a r t i e s w i t h i n the s t a t u t o r y 
30-day p e r i o d . Such i s not the c a s e i n t h i s i n s t a n c e , however. 
As mentioned above, the Board's acknowledgment of c l a i m a n t ' s 
r e q u e s t f o r r e v i e w d i d not i s s u e u n t i l May 31, 1983, one day a f t e r 
e x p i r a t i o n of the s t a t u t o r y p e r i o d . The e m p l o y e r / i n s u r e r most 
l i k e l y r e c e i v e d t h e Board's acknowledgment l e t t e r the n e x t day. 
A c c o r d i n g l y , the e m p l o y e r / i n s u r e r now moves to d i s m i s s c l a i m a n t ' s 
r e q u e s t f o r r e v i e w f o r the r e a s o n t h a t n o t i c e of the r e q u e s t was 
n o t r e c e i v e d u n t i l the 32nd day a f t e r the d a t e of the R e f e r e e ' s 
o r d e r . T h i s i s the type of t e c h n i c a l i t y t h a t the Board sought to 
a v o i d by the r a t i o n a l e e x p r e s s e d i n M i c h a e l K i n g , s u p r a , and 
B a r b a r a Rupp, s u p r a ; however, the C o u r t of A ppeals has spoken on 
the m a t t e r , and we a r e bound by t h e i r d e c i s i o n u n t i l f u r t h e r word 
from the Supreme C o u r t or the l e g i s l a t u r e . See Argonaut I n s u r a n c e 
Co. v. K i n g , s u p r a , n s . 2 and 3, 63 Or App a t . A c c o r d i n g l y , 
we a r e r e q u i r e d to d i s m i s s c l a i m a n t ' s r e q u e s t f o r r e v i e w i n view 
o f c l a i m a n t ' s f a i l u r e to s e r v e a copy of h i s r e q u e s t on the 
e m p l o y e r / i n s u r e r , which f a i l e d to r e c e i v e a c t u a l n o t i c e of 
c l a i m a n t ' s r e q u e s t w i t h i n the s t a t u t o r y p e r i o d . 

ORDER 

C l a i m a n t ' s r e q u e s t f o r Board r e v i e w i s d i s m i s s e d . 

RALPH R. L E E , C l a i m a n t Own M o t i o n 8 1 - 0 1 4 2 M 
Emmons, K y l e , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 2 6 , 1 9 8 3 
L i n d s a y , H a r t , e t a l . , D e f e n s e A t t o r n e y s O r d e r D e f e r r i n g Own M o t i o n R e l i e f 
S c h w a b e , W i l l i a m s o n , e t a l . , D e f e n s e A t t o r n e y s 

C l a i m a n t has r e q u e s t e d t h a t the Board e x e r c i s e i t s own motion 
a u t h o r i t y and reopen h i s A p r i l 4, 1974 i n d u s t r i a l i n j u r y c l a i m f o r 
payment o f a d d i t i o n a l temporary t o t a l d i s a b i l i t y f o r a worsened 
c o n d i t i o n r e l a t e d t o h i s o r i g i n a l i n j u r y . C l a i m a n t ' s a g g r a v a t i o n 
r i g h t s have e x p i r e d . The employer, North S i d e Lumber Company, and 
i t s i n s u r e r , Argonaut I n s u r a n c e Companies, v o l u n t a r i l y p a i d 
c l a i m a n t temporary t o t a l d i s a b i l i t y b e n e f i t s from F e b r u a r y 22, 
1983 t hrough March 22, 1983. 

C l a i m a n t h a s f i l e d an i n j u r y c l a i m w i t h h i s new employer, 
Green Thumb, I n c . , i n s u r e d by GAB B u s i n e s s S e r v i c e s , I n c . , ( C l a i m 
No. 49343-29799), on the b a s i s of a c l a i m e d new i n j u r y o c c u r r i n g 
w i t h t h i s employer on F e b r u a r y 22, 1983. T h i s new 
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e m p l o y e r / i n s u r e r h a s d e n i e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s c u r r e n t 
c o n d i t i o n , by d e n i a l d a t e d March 25, 1983. C l a i m a n t h a s r e q u e s t e d 
a h e a r i n g c o n t e s t i n g t h i s d e n i a l , which h a s been a s s i g n e d WCB Case 
No. 83-03015. 

C l a i m a n t , by and th r o u g h h i s a t t o r n e y , h a s made a p p l i c a t i o n 
w i t h t h e Com p l i a n c e D i v i s i o n o f t h e Workers' Compensation 
Department f o r e n t r y o f an o r d e r p u r s u a n t t o ORS 656.307 and OAR 
436-54-330, e t s e q . d e s i g n a t i n g e i t h e r Argonaut, t h e " a g g r a v a t i o n " 
i n s u r e r , or GAB, t h e new i n j u r y i n s u r e r , a s a d e s i g n a t i n g a g e n t 
f o r payment of c l a i m a n t ' s compensation u n t i l r e s o l u t i o n o f t h e 
i s s u e o f i n s u r e r r e s p o n s i b i l i t y . Argonaut i n s u r e s a c l a i m i n 
which c l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d ; a c c o r d i n g l y , 
C o mpliance h a s no a u t h o r i t y t o e n t e r an o r d e r p u r s u a n t t o ORS 
656.307 d e s i g n a t i n g e i t h e r e m p l o y e r / i n s u r e r a s t h e r e s p o n s i b l e 
e n t i t y f o r p r o c e s s i n g c l a i m a n t ' s c l a i m , a t l e a s t i n s o f a r a s t h e 
c l a i m i s one f o r temporary and permanent d i s a b i l i t y b e n e f i t s . ORS 
6 5 6 . 3 0 7 ( 2 ) . To t h e e x t e n t t h a t a p o r t i o n of t h e c l a i m a r i s e s 
under t h e p r o v i s i o n s o f ORS 656.245, t h e o r e t i c a l l y , t h e C o m p l i a n c e 
D i v i s i o n h a s a u t h o r i t y t o d e s i g n a t e an e m p l o y e r / i n s u r e r f o r 
payment of c l a i m a n t ' s m e d i c a l e x p e n s e s ; however, t h e r e i s no 
c o m p e l l i n g r e a s o n , i n most c a s e s , t o r e q u i r e immediate payment o f 
m e d i c a l e x p e n s e s , u n l i k e payment f o r temporary d i s a b i l i t y 
b e n e f i t s , and i t i s u n d e r s t a n d a b l e t h a t , f o r p r a c t i c a l r e a s o n s , 
t h e C ompliance D i v i s i o n would r e f r a i n from e x e r c i s i n g any s u c h 
a u t h o r i t y t h a t may e x i s t . See e.g. OAR 4 3 6 - 5 4 - 3 3 2 ( 1 1 ) , which 
c o n t e m p l a t e s d e s i g n a t i o n o f a p a y i n g agent b a s e d upon t h e l o w e s t 
temporary d i s a b i l i t y r a t e . See a l s o ORS 656.313. 

C l a i m a n t h a s f i l e d a motion i n WCB C a s e No. 83-03015 (Green 
Thumb, Inc./GAB) r e q u e s t i n g t h a t North S i d e Lumber Company and i t s 
i n s u r e r , Argonaut, be j o i n e d a s p a r t i e s t o t h a t p r o c e e d i n g "as 
t h e y a r e n e c e s s a r y p a r t i e s f o r t h e complete r e s o l u t i o n o f t h i s 
c o n t r o v e r s y . " 

C l a i m a n t ' s i n j u r y w h i l e employed by North S i d e Lumber. Company 
(Ar g o n a u t ) o c c u r r e d on A p r i l 4, 1974. C l a i m a n t h a s c o n t i n u i n g 
r i g h t s t o m e d i c a l t r e a t m e n t p u r s u a n t t o t h e p r o v i s i o n s of ORS 
656.245. I f c l a i m a n t h a s s u b m i t t e d a c l a i m f o r m e d i c a l s e r v i c e s 
t o North S i d e Lumber Company/Argonaut, any s u c h c l a i m f o r m e d i c a l 
s e r v i c e s must be d e n i e d o r p a i d w i t h i n 60 d a y s . ORS 6 5 6 . 2 4 5 ( 2 ) ; 
B i l l i e J . Eubanks, 35 Van N a t t a 131, 135 ( 1 9 8 3 ) . With r e s p e c t t o 
i n j u r i e s o c c u r r i n g on and a f t e r J a n u a r y 1, 1966, t h e 
e m p l o y e r / i n s u r e r i s o b l i g a t e d t o pay o r f o r m a l l y deny a c l a i m f o r 
r e n d e r e d m e d i c a l s e r v i c e s w i t h i n 60 d a y s , n o t w i t h s t a n d i n g 
e x p i r a t i o n o f t h e c l a i m a n t ' s a g g r a v a t i o n r i g h t s . Max D. C u t l e r , 
34 Van N a t t a 1480 ( 1 9 8 2 ) . C l a i m a n t h a s a r i g h t t o a h e a r i n g i n 
t h e e v e n t of a d e n i a l . ORS 6 5 6 . 2 4 5 ( 2 ) . 

I n t h i s c a s e , i f t h e own motion e m p l o y e r / i n s u r e r ( N o r t h S i d e 
Lumber Company/Argonaut) doubts t h e c a u s a l c o n n e c t i o n between 
c l a i m a n t ' s 1974 i n j u r y and c u r r e n t c l a i m f o r m e d i c a l s e r v i c e s , i t 
i s o b l i g a t e d t o f o r m a l l y deny t h i s c l a i m w i t h n o t i f i c a t i o n of 
c l a i m a n t ' s h e a r i n g r i g h t s . The f a i l u r e t o do so may s u b j e c t t h e 
e m p l o y e r / i n s u r e r t o p e n a l t i e s and/or a t t o r n e y f e e s . See Max D. 
C u t l e r , s u p r a . 
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I n view of t h e f a c t t h a t North S i d e Lumber Company/Argonaut 
i s o b l i g a t e d t o f o r m a l l y deny the c l a i m f o r m e d i c a l s e r v i c e s , and 
t h e f a c t t h a t c l a i m a n t h a s h e a r i n g r i g h t s w i t h r e s p e c t t o any s u c h 
d e n i e d c l a i m , c l a i m a n t ' s motion t o j o i n North S i d e Lumber 
Company/Argonaut a s a p a r t y t o t h e p r o c e e d i n g i n WCB Case No. 
83-03015 would appear s u p e r f l u o u s . A r e q u e s t f o r h e a r i n g on the 
m e d i c a l s e r v i c e s i s s u e and c o n s o l i d a t i o n of c l a i m a n t ' s two 
r e q u e s t s f o r h e a r i n g w i l l a c c o m p l i s h the purpose i n t e n d e d by 
c l a i m a n t ' s motion. 

W i t h r e s p e c t t o c l a i m a n t ' s r e q u e s t f o r own motion r e l i e f f o r 
payment o f a d d i t i o n a l temporary t o t a l and/or permanent d i s a b i l i t y 
b e n e f i t s , t h e Board w i l l d e f e r f u r t h e r c o n s i d e r a t i o n of c l a i m a n t ' s 
r e q u e s t f o r own motion r e l i e f u n t i l s u c h time a s t h e r e i s a 
r e s o l u t i o n of t h e l i t i g a t i o n pending i n t h e H e a r i n g s D i v i s i o n i n 
WCB C a s e No. 83-03015, i n v o l v i n g c l a i m a n t ' s new i n j u r y c l a i m f i l e d 
w i t h Green Thumb, Inc../GAB, and the r e s o l u t i o n of t h e a p p a r e n t l y 
d e n i e d c l a i m f o r m e d i c a l s e r v i c e s i n v o l v i n g c l a i m a n t ' s 1974 i n j u r y 
c l a i m w i t h North S i d e Lumber Company/Argonaut. Upon r e s o l u t i o n o f 
t h i s l i t i g a t i o n , c l a i m a n t and North S i d e Lumber Company/Argonaut 
s h o u l d a d v i s e t h e Board a s t o how t h e y w i s h t o p r o c e e d i n t h i s own 
motion p r o c e e d i n g . 

I T I S SO ORDERED. 

WILLIAM H. McCALL, C l a i m a n t WCB 81-05558 
B l a i r , MacDonald, e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 26, 1983 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Rev i e w 

Reviewed by Board Members L e w i s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of t h o s e p o r t i o n s of R e f e r e e H o w e l l ' s 
o r d e r which d i d not award a d d i t i o n a l temporary t o t a l d i s a b i l i t y 
c o m p e n s a t i o n and d i d not a s s e s s a p e n a l t y and a t t o r n e y ' s f e e 
a g a i n s t t h e employer f o r i t s a l l e g e d l y u n r e a s o n a b l e t e r m i n a t i o n o f 
c l a i m a n t ' s b e n e f i t s . C l a i m a n t a s s e r t s t h a t he i s e n t i t l e d t o tem
p o r a r y t o t a l d i s a b i l i t y compensation from A p r i l 16, 1981 through 
A p r i l 26, 1981 and a p e n a l t y and a t t o r n e y ' s f e e f o r t h e e mployer's 
u n r e a s o n a b l e u n i l a t e r a l t e r m i n a t i o n o f compensation payments. The 
employer h a s c r o s s - r e q u e s t e d r e v i e w of t h a t p o r t i o n of the 
R e f e r e e ' s o r d e r which found t h e e mployer's conduct t o have been 
u n r e a s o n a b l e . A l though t h e R e f e r e e made such a f i n d i n g , he 
d e c l i n e d t o impose a p e n a l t y r e a s o n i n g t h a t t h e r e were no amounts 
of c o m p e n s a t i o n "then due" t o p r o v i d e t h e b a s i s f o r c a l c u l a t i o n of 
a p e n a l t y . 

C l a i m a n t s u f f e r e d a compensable i n j u r y t o h i s r i g h t s h o u l d e r 
and upper back on March 31, 1981. He c o n t i n u e d t o work p e r f o r m i n g 
no h e a v y l a b o r t hrough t h e end of t h e week. On Monday, A p r i l 6, 
1981, Dr. Whitney examined c l a i m a n t and p r e s c r i b e d m e d i c a t i o n , 
p h y s i c a l t h e r a p y and i n a c t i v i t y . Between A p r i l 6, 1981 and A p r i l 
27, 1981 c l a i m a n t d i d not work and h i s c o n d i t i o n improved. On 
A p r i l 16, 1981 c l a i m a n t was f i l m e d working i n h i s y a r d . The f i l m 
showed c l a i m a n t d o i n g s t r e n u o u s bending and p u l l i n g t y p e movements 
s i m i l a r t o t h e t y p e of a c t i v i t y he does a t work. However, the f i l m 
does not show c l a i m a n t d o i n g any heavy l i f t i n g . 
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S A I F i s s u e d a p a r t i a l d e n i a l on May 22, 1981 w h i c h s t a t e s : 

" A f t e r r e v i e w i n g t h e e v i d e n c e s u r r o u n d i n g 
t h e c i r c u m s t a n c e s o f t h e d i s a b i l i t y p e r i o d 
A p r i l 16 t hrough A p r i l 26, 1981, we a r e 
p a r t i a l l y d e n y i n g your c l a i m . 
" T h i s means we a r e d e n y i n g t h e r e s p o n s i 
b i l i t y of any wage l o s s i n c u r r e d d u r i n g t h a t 
p e r i o d . T h i s does not mean t h a t we a r e not 
r e s p o n s i b l e f o r any m e d i c a l c a r e i n c u r r e d . 
We have and w i l l c o n t i n u e t o pay any m e d i c a l 
b i l l s r e l a t i n g t o your i n j u r y o f March 31, 
1981." 

C l a i m a n t c o n t e n d s t h a t t h e employer d i d not f o l l o w t h e p r o c e d u r e s 
f o r c l o s i n g t h e c l a i m p u r s u a n t t o ORS 656.268 and t h a t t h e 
e m p l o y e r ' s u n i l a t e r a l t e r m i n a t i o n o f temporary t o t a l d i s a b i l i t y 
payments was u n r e a s o n a b l e . We a g r e e . 

I n P h i l l i p A. B e r t r a n d , 35 Van N a t t a 869, WCB Case No. 
81-11065, (June 30, 1 9 8 3 ) , m o d i f i e d on r e c o n s i d e r a t i o n , 35 Van 
N a t t a 1087 ( J u l y 21, 1 9 8 3 ) , we h e l d t h a t u n i l a t e r a l t e r m i n a t i o n o f 
b e n e f i t s upon i s s u a n c e o f a p a r t i a l d e n i a l i s u n l a w f u l and u n r e a 
s o n a b l e i n t h i s t y p e o f s i t u a t i o n . 

The employer cannot u n i l a t e r a l l y t e r m i n a t e c o m p e n s a t i o n u n l e s s 
a r e l e a s e t o r e t u r n t o work h a s been r e c e i v e d from the t r e a t i n g 
d o c t o r or c l a i m a n t h a s r e t u r n e d t o work. C l a i m a n t ' s d o c t o r i n t h e 
p r e s e n t c a s e had not g i v e n s u c h a r e l e a s e . The c l a i m was not s u b 
m i t t e d f o r c l o s u r e nor c l o s e d by t h e employer under ORS 6 5 6 . 2 6 8 ( 3 ) 
p r i o r t o t h e t e r m i n a t i o n . 

T h e r e f o r e , t h e employer must pay t h e compensation i t would 
have p a i d had i t a c t e d c o r r e c t l y . I n A d d i t i o n , i m p o s i t i o n o f a 
p e n a l t y i s a p p r o p r i a t e . The employer s h a l l pay c l a i m a n t an amount 
e q u a l t o 25% o f t h e compensation due c l a i m a n t f o r t h e p e r i o d from 
A p r i l 16, 1981 t hrough A p r i l 26, 1981 a s a p e n a l t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 4, 1982 i s r e v e r s e d . The 
e m ployer's d e n i a l d a t e d May 22, 1981 i s r e v e r s e d . The employer 
s h a l l pay c l a i m a n t a l l c o mpensation owing f o r t h e p e r i o d A p r i l 16, 
1981 t h r o u g h A p r i l 26, 1981 and an a d d i t i o n a l amount e q u a l t o 25% 
o f s u c h c o m p e n s a t i o n a s a p e n a l t y . C l a i m a n t ' s a t t o r n e y i s awarded 
$400 a s a r e a s o n a b l e a t t o r n e y ' s f e e f o r p r e v a i l i n g on t h e compensa
b i l i t y and p e n a l t y i s s u e s , t o be p a i d by t h e employer. 
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A.B. McMANUS, C l a i m a n t WCB 81-08787 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y ? 6 , 1983 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 

Reviewed by Board Members L e w i s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Daron's o r d e r w h i c h 
approved t h e i n s u r e r ' s September 15, 1981 d e n i a l of a g g r a v a t i o n 
f o r c l a i m a n t ' s F e b r u a r y 5, 1975 c e r v i c a l s t r a i n and a s s o c i a t e d 
a g g r a v a t i o n o f p r e e x i s t i n g a n x i e t y n e u r o s i s w i t h p s y c h o p h y s i o l o g i 
c a l and d e p r e s s i v e symptoms. The l a s t arrangement of c o m p e n s a t i o n 
was J u l y 16, 1979 — t h e d a t e of a p r e v i o u s R e f e r e e ' s o r d e r which 
awarded c l a i m a n t permanent and t o t a l d i s a b i l i t y c o m p e n s a t i o n . 
That award was m o d i f i e d by Board o r d e r d a t e d J a n u a r y 14, 1980 i n 
w h i c h t h e Board h e l d : 

"The m e d i c a l e v i d e n c e i n the r e c o r d i n d i 
c a t e s t h a t the p s y c h i a t r i c c o n d i t i o n i s not 
permanent. Th e r e i s no p r o o f o f an ongoing 
d i s a b i l i t y due t o c l a i m a n t ' s i n j u r y . The 
Board f i n d s t h a t t h e o p i n i o n s of t h e 
p s y c h i a t r i s t s , D r s . P a r v a r e s h , Maltby and 
W i n t e r s a r e more p e r s u a s i v e i n t h i s m a t t e r 
t h a n t h o s e of [ t h e p s y c h o l o g i s t ] Dr. 
Ackerman. However, based on the o r t h o p e d i c 
and n e u r o l o g i c a l f i n d i n g s of D r s . Throop 
and B a s s i n g e r , t h e Board f i n d s t h a t c l a i m a n t 
i s u n a b l e t o r e t u r n t o h i s former j o b . T h i s 
d i s a b i l i t y , a l o n g w i t h c l a i m a n t ' s age, 
e d u c a t i o n , p r i o r work e x p e r i e n c e , and o t h e r 
f a c t o r s , l e a d s t h e Board t o c o n c l u d e t h a t 
c l a i m a n t i s e n t i t l e d t o an award e q u a l t o 
96° f o r 30% u n s c h e d u l e d d i s a b i l i t y f o r h i s 
l o s s o f wage e a r n i n g c a p a c i t y due t o h i s 
i n j u r y i n J a n u a r y 1975." 28 Van N a t t a 521, 
526 ( 1 9 8 0 ) . 

Based on t h e above h o l d i n g , t h e R e f e r e e i n t h e i n s t a n t h e a r i n g 
c o n c l u d e d t h a t , s i n c e t h e Board had d e c i d e d t h a t t h e compensable 
p s y c h o l o g i c a l c o n d i t i o n had r e s o l v e d l e a v i n g no permanent 
r e s i d u a l s , i t would not now be p o s s i b l e f o r c l a i m a n t t o show a 
w o r s e n i n g of t h a t c o n d i t i o n . We d i s a g r e e . 

C l a i m a n t c o r r e c t l y a s s e r t s t h a t he had compensable p s y c h o l o g i 
c a l d i s a b i l i t y a s a r e s u l t of h i s F e b r u a r y 5, 1975 c e r v i c a l s t r a i n . 
A J a n u a r y 5, 1976 R e f e r e e ' s o r d e r d i r e c t e d the i n s u r e r t o a c c e p t 
b o t h the c e r v i c a l s t r a i n and t h e c a u s a l l y r e l a t e d i n c r e a s e d 
" p r e d i s p o s e d n e u r o s i s . " The d i a g n o s i s of c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n a t t h a t time by Dr. Mark Ackerman, p s y c h o l o g i s t , was t h a t 
o f marked a n x i e t y n e u r o s i s w i t h prominent p s y c h o p h y s i o l o g i c a l and 
d e p r e s s i v e symptoms. 

Based on the e v i d e n c e p r e s e n t e d a t the h e a r i n g w h i c h r e s u l t e d 
i n t h e J u l y 16, 1979 R e f e r e e ' s o r d e r , t h e Board d e t e r m i n e d t h a t the 
r e l a t e d p o r t i o n s o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n had r e s o l v e d 
and, t h e r e f o r e , d i d not award any permanent d i s a b i l i t y compensa
t i o n . However, t h e Board d i d not d e c i d e t h a t t h e a c c e p t e d p s y c h o 
l o g i c a l c o n d i t i o n was no l o n g e r compensable — a d e c i s i o n w h i c h 
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would have f o r e c l o s e d t h e p o s s i b i l i t y o f a f u t u r e c l a i m f o r m e d i c a l 
s e r v i c e s or a g g r a v a t i o n of t h a t a c c e p t e d c o n d i t i o n . 

The n a t u r e o f an i n d u s t r i a l i n j u r y o r d i s e a s e may be s u c h t h a t 
i t r e s u l t s i n e x a c e r b a t i o n s and r e m i s s i o n s . The f a c t t h a t t h e e v i 
dence b e f o r e t h e Board a t t h e time of t h e J a n u a r y 1980 r e v i e w was 
t h a t t h e r e l a t e d p o r t i o n o f t h e p s y c h o l o g i c a l c o n d i t i o n had 
r e m i t t e d a s o f t h a t time d i d not mean t h a t t h e a c c e p t e d p s y c h o l o g i 
c a l c o n d i t i o n c o u l d not have e x a c e r b a t e d and become d i s a b l i n g i n 
the f u t u r e . The compensable c e r v i c a l s t r a i n i s a p e r m a n e n t l y d i s 
a b l i n g c o n d i t i o n and i t i s not i n c o n c e i v a b l e t h a t i t s p r e s e n c e 
and/or w o r s e n i n g a g a i n c o u l d have a g g r a v a t e d c l a i m a n t ' s u n d e r l y i n g 
n e u r o s i s . 

T h e r e f o r e , t h e f o c u s o f t h e R e f e r e e ' s a n a l y s i s r e g a r d i n g 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n s h o u l d have been whether c l a i m 
a n t had p r o v e n a t t h e September 1982 h e a r i n g t h a t h i s compensable 
c e r v i c a l i n j u r y had c a u s e d an i n c r e a s e i n h i s p s y c h o l o g i c a l c o n d i 
t i o n a s of t h a t h e a r i n g s u c h t h a t an a g g r a v a t i o n c l a i m s h o u l d be 
a l l o w e d . 

A f t e r c l a r i f y i n g what we b e l i e v e t o be t h e p r o p e r f o c u s o f t h e 
c a s e , we t u r n t o d e c i d i n g whether c l a i m a n t h a s p r o v e n a p h y s i c a l o r 
p s y c h o l o g i c a l w o r s e n i n g of h i s c o n d i t i o n s i n c e t h e l a s t arrangement 
of c o m p e n s a t i o n . We a g r e e w i t h t h e R e f e r e e t h a t t h e p h y s i c a l p o r 
t i o n o f c l a i m a n t ' s c e r v i c a l d i s a b i l i t y h a s not worsened, a l t h o u g h 
c l a i m a n t may w e l l g a i n some b e n e f i t from t r e a t m e n t a t a c h r o n i c 
p a i n r e h a b i l i t a t i o n c e n t e r a s s u g g e s t e d by Dr. Van Veen, M.D. 
F u r t h e r , c o n s i d e r i n g Dr. Ackerman's r e c e n t r e p o r t i n c o n t e x t w i t h 
t h e o t h e r e v i d e n c e i n t h e r e c o r d , we a r e not p e r s u a d e d t h a t c l a i m 
a n t h a s s u f f e r e d a w o r s e n i n g o f h i s a n x i e t y n e u r o s i s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 5, 1982 i s a f f i r m e d . 

RAY M. MUSHANEY, C l a i m a n t WCB 8 2 - 0 0 9 1 5 , 82-04140 & 82-05481 
B i s c h o f f & S t r o o b a n d , C l a i m a n t ' s A t t o r n e y s J u l y 26, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
J.W. M c C r a c k e n , J r . , D e f e n s e A t t o r n e y 

Reviewed by Board members B a r n e s and F e r r i s . 

The employer, T o m l i n s o n ' s M e t a l F a b r i c a t o r s , I n c . , and i t s 
i n s u r e r , N o r t h e r n I n s u r a n c e Company, r e q u e s t r e v i e w of R e f e r e e 
Mannix's o r d e r , which found t h a t c l a i m a n t s u s t a i n e d new i n j u r i e s on 
June 2, 1981 and November 27, 1981, a s opposed to an a g g r a v a t i o n o f 
h i s June 2, 1975 i n j u r y w h i l e employed by N o r r i s P a i n t & V a r n i s h , 
i n s u r e d by t h e S A I F C o r p o r a t i o n . Tominson's/Northern c o n t e n d t h a t 
the 1981 i n c i d e n t s r e p r e s e n t an a g g r a v a t i o n of c l a i m a n t ' s p r i o r 
i n j u r y r a t h e r t h a n new i n j u r i e s . 

We a g r e e w i t h the R e f e r e e ' s a s s e s s m e n t of the e v i d e n c e i n t h i s 
c a s e , which i n d i c a t e s c l a i m a n t s u s t a i n e d new i n j u r i e s on t h e d a t e s 
i n q u e s t i o n . We adopt a s our own the R e f e r e e ' s f i n d i n g s of f a c t , 
t h e p e r t i n e n t p o r t i o n s of which a r e s e t f o r t h below. 
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C l a i m a n t i n i t i a l l y s u s t a i n e d a low back i n j u r y o n ' A p r i l 7, 
1970 when he s u f f e r e d a c o n t u s i o n of h i s lumbar s p i n e . He r e c e i v e d 
c o n s e r v a t i v e t r e a t m e n t f o r t h i s i n j u r y . I n August 1970 he bent 
over to l i f t a c a s e of f a t and s u f f e r e d sudden e x c r u c i a t i n g low 
back p a i n w i t h some l e f t l e g r a d i a t i o n . A d i a g n o s i s of p o s s i b l e 
d e g e n e r a t e d d i s c w i t h p o s t u r a l backache was made. C l a i m a n t 
r e c e i v e d c o n s e r v a t i v e t r e a t m e n t . He s u f f e r e d another i n j u r y i n 
November 1970, a s a r e s u l t of which he was h o s p i t a l i z e d f o r e i g h t 
d a y s . Treatment i n c l u d e d e x e r c i s e s and a l u m b o s a c r a l c o r s e t . He 
was deemed e s s e n t i a l l y asymptomatic by December 28, 1970. 

C l a i m a n t s u f f e r e d a n o t h e r a c u t e e p i s o d e of low back p a i n on 
F e b r u a r y 16, 1971. X - r a y s a t t h a t time r e v e a l e d s p o n d y l o l y s i s a t 
the L5 l e v e l . L a t e r t h a t same y e a r c l a i m a n t underwent a lumbar 
laminectomy and f u s i o n . He t h e r e a f t e r r e c e i v e d a permanent 
d i s a b i l i t y award from the S t a t e of Nevada. Subsequent t o t h e 1971 
f u s i o n , c l a i m a n t r e c o v e r e d and r e g a i n e d a l m o s t c o m p l e t e l y u n l i m i t e d 
p h y s i c a l c a p a b i l i t y . H i s o n l y l i m i t a t i o n s were t h a t he had to be 
c a r e f u l i n p e r f o r m i n g c e r t a i n bending and l i f t i n g a c t i v i t i e s . 

I n May 1974 c l a i m a n t began work f o r N o r r i s P a i n t & V a r n i s h . 
He s u s t a i n e d an i n j u r y i n August 1974 when he s l i p p e d i n the back 
of a t r u c k , i n j u r i n g h i s back. He s u f f e r e d low back and l e f t l e g 
p a i n , a s w e l l as r e s t r i c t e d neck motion. A December 1974 myelogram 
was e s s e n t i a l l y normal. Dr. Buza r e l e a s e d c l a i m a n t to r e t u r n to 
h i s p r e v i o u s work a c t i v i t y as of A p r i l 19, 1975. At t h a t time 
c l a i m a n t was e x p e r i e n c i n g p a r a v e r t e b r a l muscle spasm, m i l d numbness 
i n the l e g s and an a b s e n t l e f t a n k l e j e r k . 

On June 2, 1975, w h i l e working f o r N o r r i s , c l a i m a n t bent over 
to move a bag of pigment and was unable to s t r a i g h t e n up. He 
e x p e r i e n c e d low back and l e f t l e g d i s c o m f o r t . Dr. Buza d i a g n o s e d 
low back s t r a i n and p r o v i d e d c o n s e r v a t i v e t r e a t m e n t , i n c l u d i n g 
p h y s i c a l t h e r a p y . He deemed c l a i m a n t r e c o v e r e d a s of June 30, 
1975. I n e a r l y September 1975 c l a i m a n t s u f f e r e d a r e c u r r e n c e of 
h i s low back p a i n w h i l e r e a c h i n g over and p u l l i n g an o b j e c t a t 
work. C l a i m a n t a ttempted to r e t u r n to work w i t h h i s p h y s i c i a n ' s 
c o n s e n t ; however, he s u f f e r e d an i n c r e a s e i n symptoms and Dr. Buza 
t h e r e a f t e r recommended t h a t c l a i m a n t p u r s u e d i f f e r e n t employment 
not r e q u i r i n g heavy l i f t i n g . 

An EMG performed i n November 1975 was normal. Dr. Buza 
c h a r a c t e r i z e d c l a i m a n t ' s c o n d i t i o n , i n December 1975, as h a v i n g 
been s t a b l e d u r i n g the p r e v i o u s y e a r but c h a r a c t e r i z e d by r e m i s 
s i o n s and e x a c e r b a t i o n s . He r e s t r i c t e d c l a i m a n t from a c t i v i t i e s 
r e q u i r i n g heavy l i f t i n g , e x c e s s i v e bending, h y p e r e x t e n d i n g and 
f l e x i n g t h e lumbar s p i n e . 

C l a i m a n t e n t e r e d a v o c a t i o n a l r e h a b i l i t a t i o n program i n 
J a n u a r y 1976, d u r i n g which he e x p e r i e n c e d p e r i o d i c e p i s o d e s of low 
back p a i n . I n June 1976 he s u f f e r e d a s e v e r e o n s e t of low back 
p a i n and numbness i n both l e g s a s he began to g e t up from a s i t t i n g 
p o s i t i o n . He r e c e i v e d c o n s e r v a t i v e t r e a t m e n t . I n J u l y 1977 he 
s u f f e r e d s e v e r e p a i n a f t e r bending over to t i e h i s s h o e s , and he 
was h o s p i t a l i z e d f o r f o u r days of bed r e s t and p a i n m e d i c a t i o n s . 
By mid-August 1977 c l a i m a n t had e s s e n t i a l l y r e g a i n e d h i s p r e h o s p i -
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t a l i z a t i o n s t a t u s , and h i s f a m i l y p h y s i c i a n a t t h a t t i m e , Dr. H a l l , 
approved c l a i m a n t ' s c o n t i n u a t i o n w i t h the r e h a b i l i t a t i o n program. 
C l a i m a n t c o n c l u d e d the program, as a r e s u l t of which he a c h i e v e d 
h i s GED and r e c e i v e d an A s s o c i a t e s Degree w i t h t r a i n i n g a s a 
m a c h i n i s t . Upon c o m p l e t i o n of the program, a D e t e r m i n a t i o n Order 
was i s s u e d i n June 1978 awarding c l a i m a n t time l o s s and no perma
nent p a r t i a l d i s a b i l i t y . C l a i m a n t went to work a s a m a c h i n i s t f o r 
West Salem M a c h i n e r y f o r f o u r or f i v e months, and he t h e n went to 
work f o r T o m l i n s o n ' s M e t a l F a b r i c a t o r s , I n c . 

I n August 1978 c l a i m a n t s u f f e r e d a r e c u r r e n c e of low back p a i n 
when he r e a c h e d over to p u l l some v e g e t a b l e s from the ground a t 
home. He was t r e a t e d c o n s e r v a t i v e l y w i t h p e l v i c t r a c t i o n a t home 
and he e s s e n t i a l l y r e c o v e r e d by mid-September 1978. C l a i m a n t a g a i n 
s u f f e r e d a r e c u r r e n c e of back p a i n when l i f t i n g a t home i n December 
1978. By t h e end of t h a t month he had r e c o v e r e d w i t h no a p p a r e n t 
r e s i d u a l p a i n . 

On or about F e b r u a r y 23, 1979, w h i l e working a t T o m l i n s o n ' s , 
c l a i m a n t e x p e r i e n c e d s e v e r e back p a i n w h i l e moving an o b j e c t from a 
l a t h e t o a bench. The i t e m was d e s c r i b e d a s w e i g h i n g l e s s than 30 
pounds. The p a i n was so s e v e r e t h a t i t p r a c t i c a l l y c a u s e d c l a i m a n t 
to f a l l t o t h e ground. C l a i m a n t sought t r e a t m e n t w i t h Dr. H a l l , 
who d i a g n o s e d c h r o n i c m u s c u l o l i g a m e n t o u s s t r a i n . C l a i m a n t was 
h o s p i t a l i z e d f o r c o n s e r v a t i v e t r e a t m e n t and d i s c h a r g e d i n March 
1979 i n an improved, but not f u l l y r e c o v e r e d , c o n d i t i o n . He c o n 
t i n u e d t o be symptomatic t h e r e a f t e r . 

I n May 1979 w h i l e bending a t home, c l a i m a n t e x p e r i e n c e d an 
a c u t e e x a c e r b a t i o n of h i s back p a i n . X - r a y s and a myelogram i n 
June 1979 were e s s e n t i a l l y u n r e m a r k a b l e . As of August 13, 1979 Dr. 
Buza o p i n e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y . He f e l t t h a t 
f u r t h e r t r e a t m e n t would be p a l l i a t i v e and e x p r e s s e d the o p i n i o n 
t h a t c l a i m a n t had permanent impairment i n the m i l d to moderate 
range. 

C l a i m a n t ' s June 2, 1975 i n j u r y c l a i m w i t h N o r r i s P a i n t & 
V a r n i s h was r e c l o s e d by an October 2, 1979 D e t e r m i n a t i o n Order 
which awarded c l a i m a n t a d d i t i o n a l time l o s s and 20% u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y f o r i n j u r y to h i s low back. 

I n e a r l y October 1979 c l a i m a n t s u f f e r e d a n o t h e r e p i s o d e , w h i c h 
he d e s c r i b e d a s d u l l , t h r o b b i n g and a c h i n g p a i n w i t h o c c a s i o n a l 
s h a r p , s t a b b i n g p a i n . He d e s c r i b e d a c h i n g p a i n and numbness i n the 
l e g s e x a c e r b a t e d by t w i s t i n g , p u l l i n g , bending, l i f t i n g and b e i n g 
on h i s f e e t f o r long p e r i o d s of t i m e . He was h o s p i t a l i z e d f o r a 
few d ays and r e c e i v e d c o n s e r v a t i v e t r e a t m e n t . 

A F e b r u a r y 1980 myelogram was e s s e n t i a l l y u n r e m a r k a b l e , and 
i n A p r i l 1980 Dr. Buza opined t h a t c l a i m a n t ' s c o n d i t i o n remained 
s t a t i o n a r y . 

The permanent d i s a b i l i t y award g r a n t e d by the October 1979 
D e t e r m i n a t i o n Order was i n c r e a s e d i n May 1980 by a R e f e r e e ' s o r d e r 
which awarded c l a i m a n t 70% u n s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y . 

C l a i m a n t a p p a r e n t l y was e x p e r i e n c i n g symptoms i n the l a t t e r 
p a r t of August 1980, a s e v i d e n c e d by an August 26, 1980 v i s i t w i t h 
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Dr. H a l l i n d i c a t i n g t h a t c l a i m a n t had been e x p e r i e n c i n g back p a i n 
of a d i f f e r e n t n a t u r e f o r the p r e c e d i n g few months, r e l a t e d 
p a r t i c u l a r l y t o p a i n and a t i n g l i n g s e n s a t i o n i n the l e g s . Dr. 
H a l l recommended an e v a l u a t i o n by Dr. Buza, a n e u r o s u r g e o n , but 
t h e r e i s no e v i d e n c e t h a t c l a i m a n t saw Dr. Buza d u r i n g t h i s t i m e . 
On August 29, 1980 c l a i m a n t r e t u r n e d to work w i t h T o m l i n s o n 1 s , 
where he worked w i t h m i n i m a l time o f f d u r i n g 1980 and 19.81. From 
August 1980 u n t i l June 1981, a p e r i o d of a p p r o x i m a t e l y t e n months, 
c l a i m a n t worked a t T o m l i n s o n ' s w i t h o u t any new back problems. 
Although h i s back c o n t i n u e d t o be p a i n f u l , c o n s i s t i n g of low back 
p a i n and p a i n i n both l e g s , c l a i m a n t d i d not r e c e i v e any r e g u l a r 
m e d i c a l t r e a t m e n t d u r i n g t h i s ,time. He was r e s t r i c t e d i n h i s 
l i f t i n g on t h e j o b , and h i s foreman would a s s i g n p e o p l e to h e l p him 
w i t h any l i f t i n g t h a t was r e q u i r e d . 

On June 2, 1981 c l a i m a n t t r i p p e d over a w e l d i n g l e a d w h i l e 
w o rking a t T o m l i n s o n ' s . He d i d not f a l l ; however, he e x p e r i e n c e d 
the immediate o n s e t of p a i n i n h i s low back and he was momentarily 
u n a b l e to w a l k . He found i t n e c e s s a r y to s i t down on t h e edge of a 
w e l d e r . He t h e n r e t u r n e d to work and was a b l e to f i n i s h t h a t work 
day, a l b e i t w i t h s i g n i f i c a n t back p a i n . He v i s i t e d Dr. H a l l t h e 
f o l l o w i n g day who d i a g n o s e d c h r o n i c low back p a i n and i n i t i a t e d 
symptomatic c o n s e r v a t i v e t r e a t m e n t . C l a i m a n t improved over the 
n e x t few days and was r e l e a s e d to r e t u r n to work on June 8, 1981. 
He d i d r e t u r n to work on t h a t day, but h i s back became worse as the 
day p r o g r e s s e d , so he a g a i n c e a s e d w o r k i n g . By a p p r o x i m a t e l y June 
30, 1981, c l a i m a n t ' s back c o n d i t i o n had r e t u r n e d to i t s s t a t u s 
p r i o r to the June 2, 1981 i n c i d e n t , and c l a i m a n t r e t u r n e d to h i s 
r e g u l a r l e v e l of work a c t i v i t y . 

C l a i m a n t worked f u l l time u n t i l November 27, 1981 when, w h i l e 
h e l p i n g a n o t h e r worker p l a c e a m e t a l hood over a r o o t - c u t t i n g 
machine, t h e o t h e r w o r k e r ' s g r i p s l i p p e d and c l a i m a n t was r e q u i r e d 
to h o l d the e n t i r e w e i g h t of the hood by h i m s e l f . The hood was 
d e s c r i b e d a s b e i n g a p p r o x i m a t e l y t h r e e f e e t deep, t h r e e f e e t wide 
and 20 i n c h e s t a l l , w e i g h i n g a p p r o x i m a t e l y 50 pounds. C l a i m a n t was 
u n a b l e to h o l d t h i s hood by h i m s e l f , and he dropped i t . F i f t y 
pounds was more tha n c l a i m a n t was a l l o w e d to l i f t on the j o b . As a 
r e s u l t of t h i s i n c i d e n t , c l a i m a n t e x p e r i e n c e d the immediate o n s e t 
of back p a i n . He was u n a b l e to walk or s t a n d n o r m a l l y ; however, he 
f i n i s h e d h i s s h i f t . C l a i m a n t r e l a x e d over the weekend, went t o 
work on the morning of November 30, 1981 but found t h a t he had to 
s t o p working because of e x c e s s i v e p a i n . He v i s i t e d Dr. H a l l t h a t 
same day, a t which time he was w a l k i n g i n a "hunched o v e r " p o s i t i o n 
and e x h i b i t i n g t e n d e r n e s s oyer the a r e a of h i s p r e v i o u s back 
i n j u r y . He was u n a b l e to forward bend a t a l l . Dr. H a l l d i a g n o s e d 
low back p a i n and m u s c l e spasm and p r o v i d e d c o n s e r v a t i v e t r e a t m e n t . 
By December 11, 1981, c l a i m a n t ' s c o n d i t i o n had improved w i t h m i n i 
mal d i s c o m f o r t i n h i s l e g s , and he r e t u r n e d to work f u l l time on 
December 12, 1981. 

C l a i m a n t t e s t i f i e d t h a t a f t e r h i s r e c o v e r y from the June 2, 
1981 and November 27, 1981 i n c i d e n t s , h i s c o n d i t i o n r e t u r n e d to i t s 
p r e - i n j u r y s t a t u s . He has c o n t i n u e d to work r e g u l a r l y a t 
T o m l i n s o n ' s s i n c e December 12, 1981 e x c e p t f o r l o s s of work o c c a 
s i o n e d by an A p r i l 1982 j o b i n j u r y i n which he s l i p p e d on some o i l 
and l a n d e d on h i s b u t t o c k s . 
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When c l a i m a n t v i s i t e d the c l i n i c i n which Dr. H a l l p r a c t i c e s 
on June 17, 1981, he was examined by a p h y s i c i a n o t h e r t h a n Dr. 
H a l l , whose o n l y i d e n t i f i c a t i o n i n the r e c o r d a p p e a r s i n c h a r t 
n o t e s i n i t i a l e d "LHW." T h i s p h y s i c i a n ' s c h a r t note r e g a r d i n g 
c l a i m a n t ' s June 17, 1981 o f f i c e v i s i t s t a t e s : " I am c e r t a i n t h i s 
i s a c o n t i n u a t i o n of h i s p r e v i o u s back problem and not a new back 
i n j u r y . " 

Dr. H a l l ' s c h a r t note of June 3, 1981 s t a t e s : " I t h i n k t h a t 
he h a s h i s o l d c h r o n i c low back p a i n . " I n r e s p o n s e to an i n q u i r y 
from S A I F , Dr. H a l l responded on J u l y 6, 1981: " I am u n a b l e t o 
i d e n t i f y s p e c i f i c a l l y whether or not h i s p r e s e n t c o m p l a i n t s a r e 
r e l a t e d to the i n c i d e n t of June 2, 1975." I n r e s p o n s e to an 
i n q u i r y from S A I F r e g a r d i n g c l a i m a n t ' s November 27, 1981 i n c i d e n t , 
Dr. H a l l i n d i c a t e d t h a t he was unable to t e l l e x a c t l y whether t h i s 
i n c i d e n t r e p r e s e n t e d a new i n j u r y or an a g g r a v a t i o n of an o l d 
i n j u r y . I n a r e p o r t d a t e d June 24, 1982, i n which Dr. H a l l 
responded to s p e c i f i c i n q u i r y from S A I F r e g a r d i n g the c o n t r i b u t i o n 
of c l a i m a n t ' s June 2 and November 27, 1981 i n c i d e n t s to h i s t r e a t 
ment and d i s a b i l i t y , Dr. H a l l s t a t e d : 

"Both of t h e s e i n c i d e n c e s , I t h i n k , 
t r i g g e r e d an i n c r e a s e i n h i s symptoms and 
r e s u l t e d i n the need f o r t r e a t m e n t . T h a t 
i s , h i s back p a i n was e x a c e r b a t e d by t h o s e 
a c u t e i n j u r i e s . H i s work r e c o r d , r e c e n t l y , 
would i n d i c a t e t h a t e x c e p t f o r t h o s e 
i n j u r i e s of t h i s n a t u r e , he has worked f u l l 
t i m e . " 

T o m l i n s o n ' s M e t a l F a b r i c a t o r s , the employer found r e s p o n s i b l e 
f o r payment o f c l a i m a n t ' s compensation on the b a s i s of new i n j u r i e s 
o c c u r r i n g i n June and November of 1981, c o n t e n d s t h a t t h e m e d i c a l 
e v i d e n c e i n d i c a t e s t h a t t h e s e i n c i d e n t s do not r e p r e s e n t new 
i n j u r i e s but m e r e l y r e p r e s e n t a r e c u r r e n c e of symptoms r e l a t e d to 
c l a i m a n t ' s p r e - e x i s t i n g 1975 back i n j u r y w i t h o u t a w o r s e n i n g of any 
u n d e r l y i n g c o n d i t i o n , c i t i n g W i l l s v . B o i s e C a s c a d e C o r p o r a t i o n , 58 
Or App 636 ( 1 9 8 2 ) . 

The f a c t u a l c o n t e x t i n W i l l s i s d i f f e r e n t from t h e f a c t s of 
t h i s c a s e . The c l a i m a n t i n W i l l s had s u s t a i n e d a w r i s t f r a c t u r e 
i n 1976 w h i l e working i n Washington. I n 1980, w h i l e working i n 
Oregon, the c l a i m a n t s l i p p e d and s p r a i n e d the same w r i s t . T h i s 
was a c c e p t e d as a compensable i n j u r y by the Oregon employer. 
I n c r e a s i n g d i f f i c u l t i e s i n the w r i s t r e s u l t e d i n a s u b s e q u e n t 
s u r g i c a l p r o c e d u r e , and the i s s u e was which of the two e m p l o y e r s 
would be r e s p o n s i b l e f o r t h i s s u b s e q u e n t s u r g e r y and a s s o c i a t e d 
d i s a b i l i t y . The f a c t u a l and p r o c e d u r a l c o n t e x t o f W i l l s , and t h e 
i s s u e s p r e s e n t e d , a r e s i m i l a r to t h o s e i n Roger B a l l i n g e r , 34 Van 
N a t t a 732 ( 1 9 8 2 ) , and P a u l S. G i l l , 34 Van N a t t a 1471 ( 1 9 8 2 ) , and 
o t h e r c a s e s i n w h i c h we have been c o n f r o n t e d w i t h s i t u a t i o n s i n 
which i t i s n e c e s s a r y to d e t e r m i n e employer or i n s u r e r 
r e s p o n s i b i l i t y f o r a worsened c o n d i t i o n and/or m e d i c a l s e r v i c e s 
where c l a i m a n t p r e v i o u s l y has s u s t a i n e d two or more p r i o r 
compensable i n j u r i e s and e x e r c i s e s h i s or her r i g h t to f i l e an 
a g g r a v a t i o n c l a i m or c l a i m f o r m e d i c a l s e r v i c e s a g a i n s t e a c h o f the 
p r e v i o u s e m p l o y e r s / i n s u r e r s . Whereas the d i s t i n c t i o n between the 
symptoms of a c o n d i t i o n and the u n d e r l y i n g c o n d i t i o n i t s e l f may be 
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r e l e v a n t or d e t e r m i n a t i v e i n d e c i d i n g which one o f the v a r i o u s 
e m p l o y e r s / i n s u r e r s i s r e s p o n s i b l e f o r the s u b s e q u e n t c l a i m f o r 
c o m p e n s a t i o n , we have found the symptoms/condition d i s t i n c t i o n o f 
l i t t l e a s s i s t a n c e i n d e t e r m i n i n g r e s p o n s i b i l i t y where the i s s u e i s 
a g g r a v a t i o n v e r s u s new i n j u r y . I n f a c t , we o f t e n have found 
n o n - m e d i c a l f a c t o r s to be more p r o b a t i v e than s t a t e m e n t s or c o n c l u 
s i o n s o f f e r e d by p h y s i c i a n s , who a r e sometimes u n a b l e or u n w i l l i n g 
to v e n t u r e an o p i n i o n as t o whether a p a r t i c u l a r i n c i d e n t or 
e x p o s u r e r e p r e s e n t s a "new i n j u r y " or an " a g g r a v a t i o n " of a p r i o r 
i n j u r y . See, e.g. Warren E . Dent, WCB Case Nos. 81-00733, 
81-00734, 35 Van N a t t a 1100(decided t h i s d a t e ) . 

We t h i n k the R e f e r e e ' s a n a l y s i s of the r e s p o n s i b i l i t y i s s u e 
p r e s e n t e d i n t h i s c a s e i s p r e c i s e and c o r r e c t , and we, t h e r e f o r e , 
s e t i t f o r t h v e r b a t i m : 

" I n a n a l y z i n g the f a c t s of t h i s c a s e , I 
remain aware of the c o n c e p t t h a t the 
employer t a k e s the worker as he f i n d s him. 
I am a l s o aware of the c o n c e p t t h a t one may 
s u f f e r from a problem t h a t was g o i n g to 
happen anyway and i n s u c h c i r c u m s t a n c e s the 
problem i s deemed an a g g r a v a t i o n r a t h e r 
than a new i n j u r y , even though a p a r t i c u l a r 
e p i s o d e may have p r e c i p i t a t e d t h e problem. 

* * * * 

"Here, the f a c t s d emonstrate a l e n g t h y 
h i s t o r y of e x a c e r b a t i o n s of c l a i m a n t ' s 
c o n d i t i o n , most of which e x a c e r b a t i o n s 
o c c u r r e d w i t h m i n i m a l p h y s i c a l s t r e s s 
( s t a n d i n g up, bending o v e r , e t c . ) . 
C l a i m a n t ' s work h i s t o r y s i n c e August 1980 
has r e f l e c t e d r e g u l a r work a l b e i t w i t h 
r e s t r i c t i o n s oh h i s p h y s i c a l c a p a b i l i t y 
based on h i s p r e v i o u s i n j u r i e s . He has 
l o s t s u b s t a n t i a l amounts of time from work 
o n l y i n r e l a t i o n to t h r e e p a r t i c u l a r 
t r a u m a t i c e p i s o d e s . The f i r s t was the 
t r i p p i n g e p i s o d e of June 2, 1981. The 
second was the l i f t i n g and dropping e p i s o d e 
of November 27, 1981. The t h i r d was the 
A p r i l 1982 s l i p and f a l l . Although the 
June and November 1981 e p i s o d e s might not 
have i n j u r e d the a v e r a g e worker, they d i d 
r e p r e s e n t p a r t i c u l a r traumas which r e s u l t e d 
i n an immediate o n s e t of s u b s t a n t i a l 
a d d i t i o n a l p h y s i c a l symptoms and the need 
f o r immediate c o n s e r v a t i v e m e d i c a l 
i n t e r v e n t i o n w i t h time l o s s d u r i n g the 
p e r i o d o f r e c o v e r y . 

" I am s a t i s f i e d t h a t c l a i m a n t s u f f e r e d new 
i n j u r i e s i n June and November 1981. These 
i n j u r i e s were to the same p o r t i o n of the 
body which c l a i m a n t had p r e v i o u s l y i n j u r e d , 
but t h i s s i m p l y r e f l e c t s t h e f a c t t h a t 
c l a i m a n t has a p r e d i s p o s i t i o n to f u r t h e r 
i n j u r y i n t h i s weakened a r e a of the body. 



C l a i m a n t ' s c o n d i t i o n a p p e a r s to us to be a c h r o n i c low back 
s t r a i n m a n i f e s t e d by a c u t e e p i s o d e s of m u s c l e spasm brought on by 
r e l a t i v e l y m i n i m a l p h y s i c a l e x e r t i o n . E a c h of t h e i n c i d e n t s i n 
i s s u e h e r e r e p r e s e n t i d e n t i f i a b l e t r a u m a t i c e p i s o d e s p r e c e d e d by a 
s i g n i f i c a n t p e r i o d of r e l a t i v e s t a b i l i t y d u r i n g which c l a i m a n t was 
a b l e to p e r f o r m h i s u s u a l work a c t i v i t y , w i t h r e s t r i c t i o n , and f o l 
lowed by t he immediate o n s e t of s e v e r e p a i n and a c o n s e q u e n t p e r i o d 
o f d i s a b i l i t y . Under the l a s t i n j u r i o u s e x p o s u r e r u l e of Smith y. 
Ed's Pancake House, 27 Or App 361 ( 1 9 7 6 ) , we f i n d t h a t t h e s e i n c i 
d e n t s r e p r e s e n t new i n j u r i e s and not an a g g r a v a t i o n o f c l a i m a n t ' s 
e a r l i e r 1975 i n j u r y . A c c o r d i n g l y , we a f f i r m t h e R e f e r e e ' s o r d e r 
f i n d i n g T o m l i n s o n ' s M e t a l F a b r i c a t o r s , I n c . and i t s i n s u r e r 
r e s p o n s i b l e f o r payment of c l a i m a n t ' s c o m p e n s a t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 28, 1982 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $250 a s a r e a s o n a b l e a t t o r n e y ' s f e e 
on Board r e v i e w , to be p a i d by To m l i n s o n ' s M e t a l F a b r i c a t o r s , I n c . 
and i t s i n s u r e r . 

EVERETT C. NEVIN, C l a i m a n t WCB 82-05074 
E v o h l Malagon, C l a i m a n t ' s A t t o r n e y J u l y 26, 1983 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 
Reviewed by Board Members L e w i s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e S e i f e r t ' s o r d e r w h i c h 
f a i l e d to o r d e r the S A I F C o r p o r a t i o n to pay c l a i m a n t c o m p e n s a t i o n 
which S A I F p r e v i o u s l y had p a i d to the Lane County C i r c u i t C o u r t 
p u r s u a n t t o a W r i t of Gar n i s h m e n t . C l a i m a n t c o n t e n d s t h e W r i t of 
Garn i s h m e n t was i l l e g a l and t h a t S A I F s h o u l d be o r d e r e d to pay 
c l a i m a n t t h e compensation i t w r o n g f u l l y p a i d t o t h e c o u r t under 
the w r i t . 

The Board a f f i r m s and adopts the o r d e r of t h e R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 27, 1983 i s a f f i r m e d . 

JAMES G. ROBINSON, C l a i m a n t WCB 81-04482 
W e l c h , Bruun & G r e e n , C l a i m a n t ' s A t t o r n e y s J u l y 26, 1983 
Wolf, G r i f f i t h e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members L e w i s and F e r r i s . 

The employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
S h e b l e y ' s o r d e r w h i c h s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s 
low back i n j u r y and awarded a p e n a l t y and a t t o r n e y ' s f e e . The 
employer c o n t e n d s t h a t i t s d e n i a l was a p p r o p r i a t e and t h a t i t s 
t e r m i n a t i o n of c l a i m a n t ' s b e n e f i t s was r e a s o n a b l e . C l a i m a n t 
c r o s s - r e q u e s t s r e v i e w , c o n t e n d i n g t h a t t h e employer s h o u l d be 
p e n a l i z e d f o r f a i l i n g t o comply w i t h d i s c o v e r y demands p r i o r t o 
th e h e a r i n g . 
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We a f f i r m and adopt t h e R e f e r e e ' s f i n d i n g s and c o n c l u s i o n s on 
t h e c o m p e n s a b i l i t y and d i s c o v e r y i s s u e s but modify t h e p e n a l t y 
awarded f o r the e mployer's u n r e a s o n a b l e c o n d u c t . 

We r e c e n t l y h e l d t h a t t h e u n i l a t e r a l t e r m i n a t i o n of b e n e f i t s 
upon i s s u a n c e of a p a r t i a l d e n i a l i s u n l a w f u l and u n r e a s o n a b l e i n 
s i t u a t i o n s s u c h a s t h e c a s e a t hand. P h i l l i p A. B e r t r a n d , 35 Van 
N a t t a 869, WCB Case No. 81-11065 (June 30, 1 9 8 3 ) , m o d i f i e d on 
r e c o n s i d e r a t i o n , 35 Van N a t t a 1087 ( J u l y 21, 1 9 8 3 ) . However, 
b e c a u s e o f t h e c o n f u s i o n a t the- time o v e r how t h i s t y p e o f c l a i m 
was supposed t o be p r o c e s s e d , we b e l i e v e t h a t l e s s t h a n t h e maximum 
p e n a l t y would be more a p p r o p r i a t e . Employer s h a l l pay c l a i m a n t an 
amount e q u a l t o 15% o f compensation owing t o c l a i m a n t f o r t h e 
p e r i o d between A p r i l 10, 1981 and June 30, 1981. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 1, 1981 i s modifed. The 
p e n a l t y awarded by the R e f e r e e i s reduced t o 15% of t h e compensa
t i o n due c l a i m a n t f o r the p e r i o d A p r i l 1, 1981 t o June 30, 1981. 
The r e m a i n d e r of t h e R e f e r e e ' s o r d e r i s a f f i r m e d . C l a i m a n t ' s 
a t t o r n e y i s awarded $400 a s a r e a s o n a b l e a t t o r n e y ' s f e e f o r 
s e r v i c e s r e n d e r e d on Board r e v i e w , t o be p a i d by t h e employer. 

ALVIN H. ROSE, C l a i m a n t WCB 82-03050 & 82-03010 
Hansen & Wobbrock, C l a i m a n t ' s A t t o r n e y s J u l y 26, 1983 
M i l l e r , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 
W o l f , G r i f f i t h , e t a l . , D e f e n s e A t t o r n e y s 
Reviewed by Board Members L e w i s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Braverman's o r d e r which 
s e t a s i d e E B I Companies' March 16, 1982 d e n i a l and found t h a t 
c l a i m a n t s u s t a i n e d a new i n j u r y on J a n u a r y 7, 1982 w h i l e employed 
by A l l S t a r D i s t r i b u t o r s ; approved North P a c i f i c I n s u r a n c e 
Company's March 11, 1982 d e n i a l which d e n i e d t h a t c l a i m a n t ' s 
J a n u a r y 7, 1982 i n c i d e n t r e p r e s e n t e d an a g g r a v a t i o n o f h i s March 
10, 1981 i n j u r y ; and found c l a i m a n t e n t i t l e d t o no b e n e f i t s f o r 
permanent p a r t i a l d i s a b i l i t y i n r e l a t i o n t o h i s March 1981 i n j u r y . 
A l l S t a r D i s t r i b u t o r s / E B I ( A l l S t a r ) h a s c r o s s - r e q u e s t e d r e v i e w of 
t h a t p o r t i o n of the R e f e r e e ' s o r d e r which s e t a s i d e i t s d e n i a l and 
found t h a t c l a i m a n t s u s t a i n e d a new i n j u r y on J a n u a r y 7, 1982 as 
opposed t o an a g g r a v a t i o n o f h i s 1981 i n j u r y . The i s s u e s f o r 
r e v i e w a r e r e s p o n s i b i l i t y and e x t e n t of permanent p a r t i a l d i s 
a b i l i t y . 

We adopt t h e R e f e r e e ' s f i n d i n g s of f a c t a s our own. 

W i t h r e g a r d t o t h e q u e s t i o n of whether c l a i m a n t s u s t a i n e d a 
new i n j u r y or an a g g r a v a t i o n of h i s 1981 i n j u r y on J a n u a r y 7, 1982 
we a g r e e w i t h t h e R e f e r e e and a f f i r m t h o s e p o r t i o n s of h i s o r d e r . 
I t i s t r u e t h a t Dr. S c h u l e r o f t e n r e f e r s t o c l a i m a n t ' s J a n u a r y 7, 
1982 i n c i d e n t a s an a g g r a v a t i o n . However, " a g g r a v a t i o n " i s a term 
w h i c h h a s a s p e c i f i c l e g a l i m p o r t . The f a c t t h a t Dr. S c h u l e r used 
t h e term a g g r a v a t i o n does not n e c e s s a r i l y mean t h a t c l a i m a n t ' s 
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J a n u a r y 7, 1982 i n c i d e n t c o n s t i t u t e d an a g g r a v a t i o n . When Dr. 
S c h u l e r ' s r e p o r t s a r e r e a d a s a whole, i t seems c l e a r t h a t he i s 
s a y i n g t h a t c l a i m a n t s i m p l y s u s t a i n e d a n o t h e r back s t r a i n on 
J a n u a r y 7, 1982, s i m i l a r t o many o t h e r back s t r a i n s w h i c h he 
s u f f e r e d i n t h e p a s t . Dr. S c h u l e r i n d i c a t e d i n h i s October 25, 
1982 r e p o r t t h a t : 

"The p a t i e n t had r e c o v e r e d from t h e s t r a i n 
o f h i s low back i n t h e 1981 i n j u r y and had 
been d i s m i s s e d t o r e t u r n t o work. He was 
i n j u r e d a g a i n i n e a r l y 1982 from t h i s work 
problem." 

D e s p i t e c l a i m a n t ' s and A l l S t a r ' s c o n t e n t i o n s t o t h e c o n t r a r y , we 
a g r e e w i t h t h e R e f e r e e t h a t a p r e p o n d e r a n c e of t h e c o n v i n c i n g e v i 
dence i n d i c a t e s t h a t c l a i m a n t was b a s i c a l l y asymptomatic w i t h 
r e g a r d t o h i s back p r i o r t o t h e J a n u a r y 1982 i n c i d e n t . Dr. S c h u l e r 
i n d i c a t e s t h a t t h i s was t h e c a s e and c l a i m a n t h i m s e l f so s t a t e d 
when he was i n t e r v i e w e d on March 3, 1982. I t i s a l s o a p p a r e n t t h a t 
c l a i m a n t s u f f e r e d symptoms which were markedly more s e v e r e t h a n h i s 
back symptoms f o l l o w i n g t h e 1981 i n j u r y . We, t h e r e f o r e , a g r e e w i t h 
t h e R e f e r e e t h a t c l a i m a n t s u s t a i n e d a new i n j u r y on J a n u a r y 7, 
1982. 

W i t h r e g a r d t o t h e q u e s t i o n o f permanent p a r t i a l d i s a b i l i t y 
r e l a t i v e t o t h e 1981 i n j u r y , however, we p a r t i a l l y d i s a g r e e w i t h 
t h e R e f e r e e . C l a i m a n t c o n t e n d s t h a t he i s e n t i t l e d t o an award o f 
u n s c h e d u l e d d i s a b i l i t y f o r i n j u r y t o h i s r i g h t s h o u l d e r and 
a p p a r e n t l y h i s b a c k . We a g r e e w i t h t h e R e f e r e e t h a t t h e r e i s 
s i m p l y no i n d i c a t i o n i n Dr. S c h u l e r ' s r e p o r t s t h a t he f e l t t h a t 
c l a i m a n t had s u f f e r e d any permanent impairment i n e i t h e r t h e 
s h o u l d e r o r b a c k . 

The q u e s t i o n o f permanent d i s a b i l i t y w i t h r e g a r d t o c l a i m a n t ' s 
r i g h t elbow, however, i s a n o t h e r m a t t e r . I n h i s December 8, 1981 
r e p o r t Dr. S c h u l e r i n d i c a t e s t h a t : 

" . . . t h e r e i s c l i c k i n t h e a r e a o f t h e 
r a d i a l head which was f r a c t u r e d i n h i s r i g h t 
elbow. He g e t s a c h i n g and some s w e l l i n g i f 
he h a s t o h o l d h i s elbow i n a f l e x e d p o s i 
t i o n f o r any l e n g t h of t i m e . A s i d e from t h e 
c l i c k i n g , a c h i n g and s w e l l i n g , he a l s o g e t s 
p a i n w h i c h i s worse when t h e r e i s c o l d , damp 
weather, e t c . 

* * * 

" X - r a y s of h i s r i g h t elbow show t h a t t h e 
f r a c t u r e of t h e head o f t h e r a d i u s i s 
h e a l e d , but t h e r e i s a l i t t l e s t e p o f f 
d e f o r m i t y and makes t h e head o f t h e r a d i u s 
more widened which w i l l c a u s e him some 
t r a u m a t i c d e g e n e r a t i v e a r t h r i t i s i n t h e 
elbow a s t i m e s goes on. However, he h a s 
f u l l p r o n a t i o n and s u p i n a t i o n . He d o e s n ' t 
need t o have t h i s r e s e c t e d . 
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" I f e e l t h e p a t i e n t ' s c o n d i t i o n i s 
s t a t i o n a r y and t h a t t h e c l a i m c o u l d be 
c l o s e d w i t h a permanent p a r t i a l d i s a b i l i t y 
r e f e r a b l e t o the r i g h t elbow." 

C l a i m a n t t e s t i f i e d t h a t he h a s d i f f i c u l t y w i t h t h e r i g h t elbow 
l o c k i n g and t h a t he has s u f f e r e d a l o s s of s t r e n g t h and motion. 
C l a i m a n t a l s o h a s d i f f i c u l t y h o l d i n g h i s r i g h t arm i n a f l e x e d 
p o s i t i o n f o r a l e n g t h of t i m e . We c o n c l u d e t h a t t h e e v i d e n c e i s 
s u f f i c i e n t t o s u p p o r t an award of 10% s c h e d u l e d permanent p a r t i a l 
arm d i s a b i l i t y . We have not c o n s i d e r e d t h a t p o r t i o n o f Dr. 
S c h u l e r ' s o p i n i o n r e l a t i v e t o p o s s i b l e f u t u r e impairment i n making 
our d e t e r m i n a t i o n . 

The R e f e r e e ' s o r d e r d a t e d December 13, 1982 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . That p o r t i o n of t h e R e f e r e e ' s o r d e r 
w h i c h awarded c l a i m a n t no permanent p a r t i a l d i s a b i l i t y f o r i n j u r y 
t o h i s r i g h t elbow i s r e v e r s e d . C l a i m a n t i s awarded 10% s c h e d u l e d 
permanent p a r t i a l r i g h t arm d i s a b i l i t y a s a r e s u l t o f h i s March 10, 
1981 i n j u r y . C l a i m a n t ' s a t t o r n e y i s a l l o w e d 25% o f t h e i n c r e a s e d 
c o m p e n s a t i o n g r a n t e d by t h i s o r d e r a s a r e a s o n a b l e a t t o r n e y ' s f e e , 
not t o e x c e e d $3,000, t o be p a i d out of c l a i m a n t ' s c o mpensation and 
not i n a d d i t i o n t h e r e t o . The remainder of the R e f e r e e ' s Order i s 
a f f i r m e d . 

Reviewed by Board Members F e r r i s and L e w i s . 

The employer r e q u e s t s r e v i e w of t h o s e p o r t i o n s of R e f e r e e 
Gemmell's o r d e r which a p p a r e n t l y o r d e r e d i t to pay a d d i t i o n a l 
temporary t o t a l d i s a b i l i t y payments, a s s e s s e d p e n a l t i e s f o r 
u n r e a s o n a b l e u n i l a t e r a l t e r m i n a t i o n of c l a i m a n t ' s b e n e f i t s and f o r 
u n r e a s o n a b l e d e l a y i n payment of c o m p e n s a t i o n , and i n c r e a s e d c l a i m 
a n t ' s award o f permanent p a r t i a l d i s a b i l i t y f o r h i s low back 
i n j u r y . The employer c o n t e n d s t h a t i t s h o u l d not be r e q u i r e d to 
pay a d d i t i o n a l temporary t o t a l d i s a b i l i t y c ompensation, i t s t e r m i 
n a t i o n of s u c h payments was r e a s o n a b l e , i t d i d not u n r e a s o n a b l y 
d e l a y payment of compensation and t h a t the award of permanent 
d i s a b i l i t y i s e x c e s s i v e . 

C l a i m a n t c r o s s - r e q u e s t s r e v i e w , a s s e r t i n g t h a t he i s perma
n e n t l y and t o t a l l y d i s a b l e d , t h a t the R e f e r e e ' s o r d e r s h o u l d be 
c l a r i f i e d a s to the award o f a d d i t i o n a l temporary t o t a l d i s a b i l i t y 
c o m p e n s a t i o n and t h a t t h e employer s h o u l d be p e n a l i z e d f o r not 
p a y i n g t h a t c ompensation w h i l e t h i s c l a i m was pending on Board 
r e v i e w . 

We a f f i r m and adopt the R e f e r e e ' s f i n d i n g s and c o n c l u s i o n s 
w i t h the f o l l o w i n g comments. 

We r e c e n t l y h e l d t h a t the u n i l a t e r a l t e r m i n a t i o n of b e n e f i t s 
upon i s s u a n c e of a p a r t i a l d e n i a l i s u n l a w f u l and u n r e a s o n a b l e i n 
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WILLIAM A. COOPER, C l a i m a n t 
R i c h a r d N e s t i n g , C l a i m a n t ' s A t t o r n e y 
Wolf, G r i f f i t h , e t a l . , D e f e n s e A t t o r n e y s 
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s i t u a t i o n s s u c h a s t h e c a s e a t hand. P h i l l i p A. B e r t r a n d , 35 Van 
N a t t a 869, WCB Case No. 81-11065 (June 30, 1983) , m o d i f i e d on 
r e c o n s i d e r a t i o n , 35 Van N a t t a 1087 ( J u l y 21, 1 9 8 3 ) . Thus, t h e 
R e f e r e e was c o r r e c t i n a s s e s s i n g a p e n a l t y a g a i n s t t h e employer 
f o r the u n i l a t e r a l t e r m i n a t i o n of b e n e f i t s . 

I n what a p p e a r s to be an o v e r s i g h t , t h e R e f e r e e f a i l e d t o 
a c t u a l l y o r d e r t h e payment of temporary t o t a l d i s a b i l i t y compensa
t i o n from t h e d a t e of t e r m i n a t i o n , September 10, 1980 through 
August 21, 1981, the d a t e of the D e t e r m i n a t i o n Order c l o s i n g the 
c l a i m . Had t he employer p r o c e s s e d t h e c l a i m c o r r e c t l y t h i s amount 
would have been p a i d . T h e r e f o r e , the employer must pay compensa
t i o n f o r t he above p e r i o d . P h i l l i p A. B e r t r a n d , s u p r a . However, 
due to the R e f e r e e ' s f a i l u r e to o r d e r the payment of temporary 
t o t a l d i s a b i l i t y c ompensation i n t he o r d e r p o r t i o n of h e r o p i n i o n , 
we do not b e l i e v e a p e n a l t y i s w a r r a n t e d f o r t he e m p l o y e r ' s r e f u s a l 
to pay the compensation pending Board r e v i e w . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 6, 1982 i s m o d i f i e d . The 
employer i s o r d e r e d to pay c l a i m a n t temporary t o t a l d i s a b i l i t y com
p e n s a t i o n f o r t he p e r i o d from September 10, 1980 to August 21, 
1981. The remainder of t h e R e f e r e e ' s o r d e r i s a f f i r m e d . C l a i m 
a n t ' s a t t o r n e y i s awarded $200 a s a r e a s o n a b l e a t t o r n e y ' s f e e f o r 
s e r v i c e s r e n d e r e d on Board r e v i e w , to be p a i d by t h e employer. 

ROLAND R. EDWARDS, C l a i m a n t . WCB 82-05167 
M i c h a e l Dye, C l a i m a n t ' s A t t o r n e y J u l y 27, 1983 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
Reviewed by Board Members B a r n e s and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e N i c h o l s 1 o r d e r 
o v e r t u r n i n g i t s d e n i a l of c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r 
b i l a t e r a l c a r p a l t u n n e l syndrome. 

C l a i m a n t i s a 4 4 - y e a r - o l d meat c u t t e r . He a l l e g e s t h a t h i s 
exp o s u r e w h i l e working f o r the employer i n t h i s c a s e , Kummer Meat 
Company, a g g r a v a t e d h i s p r e e x i s t i n g c a r p a l t u n n e l syndrome. He 
a r g u e s t h a t b e c a use he had a p r e e x i s t i n g c o n d i t i o n he need o n l y 
p r o v e t h a t h i s work exp o s u r e was a m a t e r i a l c a u s e of a w o r s e n i n g 
of an u n d e r l y i n g c o n d i t i o n , W e l l e r v. Union C a r b i d e , 288 Or 27 
( 1 9 7 9 ) , r a t h e r than t h e major c a u s e of the c o n d i t i o n a s r e q u i r e d 
by S A I F v. G y g i , 55 Or App 570 ( 1 9 8 2 ) . The R e f e r e e h e l d t h a t 
c l a i m a n t had f a i l e d to prove t h t h i s c a r p a l t u n n e l syndrome p r e 
e x i s t e d h i s ex p o s u r e w i t h Kummer. However, t h e R e f e r e e found t h a t 
c l a i m a n t had proven t h a t h i s j o b exp o s u r e a t Kummer was t h e major 
c a u s e of h i s c a r p a l t u n n e l syndrome. 

We a g r e e t h a t c l a i m a n t h a s f a i l e d to prove t h a t h i s c a r p a l 
t u n n e l syndrome p r e e x i s t e d h i s o n - t h e - j o b e x p o s u r e w i t h Kummer. 
However, we f i n d , c o n t r a r y t o t h e R e f e r e e , t h a t c l a i m a n t a l s o has 
f a i l e d to prove h i s exp o s u r e a t Kummer was the major c a u s e of h i s 
c a r p a l t u n n e l syndrome. 

The e v i d e n c e f a i l s to e s t a b l i s h any p r e e x i s t i n g c a r p a l t u n n e l 
-1124-



syndrome. Dr. McHolick, c l a i m a n t ' s t r e a t i n g d o c t o r , s t a t e d t h a t 
t h e r e was no documentation o f any p r e e x i s t i n g problems. Dr. 
B u t t e r s , an o r t h o p e d i s t who examined c l a i m a n t , r e f e r r e d to "known 
p r e - e x i s t i n g problems." However, he d i d not e x p l a i n i n what way 
th e p r e e x i s t i n g problems were known. C l a i m a n t h i m s e l f t e s t i f i e d 
t h a t he had never had any problems w i t h h i s hands p r i o r to h i s 
e x p o s u r e a t Rummer. The e v i d e n c e i s i n s u f f i c i e n t to prove t h a t 
h i s c o n d i t i o n was p r e e x i s t i n g . 

The e v i d e n c e a l s o f a i l s to e s t a b l i s h t h a t c l a i m a n t ' s j o b 
ex p o s u r e a t Rummer was the major c a u s e of c a r p a l t u n n e l syndrome. 
Dr. McHolick opined t h a t , a l t h o u g h he was not f u l l y c o g n i z a n t of 
a l l o f c l a i m a n t ' s j o b d u t i e s , he f e l t t h e r e was no s u b s t a n t i a l 
d i f f e r e n c e between c l a i m a n t ' s o n - t h e - j o b a c t i v i t i e s and h i s 
o f f - t h e - j o b a c i t i v i t e s , which i n c l u d i n g b o w l i n g , r i d i n g d i r t b i k e s 
and wood wo r k i n g . Dr. B u t t e r s opined t h e o n - t h e - j o b e x p o s u r e was 
the major c o n t r i b u t i n g c a u s e of the worsening of c l a i m a n t ' s 
p r e e x i s t i n g c o n d i t i o n . However, because he thought t h e r e was a 
p r e e x i s t i n g c o n d i t i o n , he d i d not v o i c e any o p i n i o n a s to whether 
the o n - t h e - j o b exposure was the major c o n t r i b u t i n g c a u s e o f the 
c o n d i t i o n . 

The R e f e r e e ' s o r d e r d a t e d November 9, 1982 i s r e v e r s e d . The 
S A I F C o r p o r a t i o n ' s d e n i a l d a t e d June 6, 1982 i s r e i n s t a t e d and 
a f f i r m e d . 

Reviewed by Board Members F e r r i s and L e w i s . 

The employer and the S A I F C o r p o r a t i o n r e q u e s t r e v i e w of t h o s e 
p o r t i o n s of R e f e r e e N i c h o l s ' o r d e r o v e r t u r n i n g S A I F ' s d e n i a l of 
c l a i m a n t ' s a g g r a v a t i o n c l a i m . 

C l a i m a n t s u s t a i n e d a compensable low back i n j u r y i n December 
1977. He was l a t e r o p e r a t e d on f o r a h e r n i a t e d d i s c a t L 5 - S 1 . The 
c l a i m was a p p a r e n t l y c l o s e d i n November 1978. I n August 1978 Dr. 
Woolpert, the t r e a t i n g d o c t o r , noted o n l y o c c a s i o n a l b a c k a c h e . 
C l a i m a n t saw a c h i r o p r a c t o r i n A p r i l 1980 c o m p l a i n i n g of l e g 
cramps. He saw Dr. Woolpert i n September 1980 c o m p l a i n i n g of back 
p a i n and l e g spasms. These a r e the o n l y m e d i c a l r e p o r t s between 
c l a i m c l o s u r e and the a l l e g e d a g g r a v a t i o n . 

I n November 1981 c l a i m a n t e x p e r i e n c e d a sudden and extreme 
o n s e t of back p a i n w h i l e s t a c k i n g wood a t h i s s i s t e r ' s house. He 
a p p a r e n t l y s l i p p e d w h i l e t o s s i n g wood on a w o o d p i l e . He heard a 
l o u d c r a c k i n g n o i s e . 

S u b s e q u e n t l y he was di a g n o s e d a s h a v i n g a h e r n i a t e d " n u c l e u s 
p u l p o s u s a t L 4 - 5 . A second s u r g e r y was then performed. S A I F has 
d e n i e d r e s p o n s i b i l i t y f o r the second s u r g e r y on the grounds t h a t 
t h i s i n c i d e n t (and o t h e r s ) c a u s e d the need f o r s u r g e r y . I n e s s e n c e 
S A I F a r g u e s t h a t the compensable i n j u r y i s not a m a t e r i a l c o n t r i b u 
t i n g c a u s e of c l a i m a n t ' s need f o r s u r g e r y . 

ORDER 

KENNETH HALL, C l a i m a n t WCB 82-00984 
J u l y 27, 1983 
O r d e r on Revi e w 

E v o h l Malagon, C l a i m a n t ' s A t t o r n e y 
W i s w a l l , e t a l . , D e f e n s e A t t o r n e y s 
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I n G r a b l e v . Weyerhaeuser, 291 Or 387, 400 ( 1 9 8 1 ) , t h e Supreme 
C o u r t h e l d t h a t : 

"*** [ I ] f the c l a i m a n t e s t a b l i s h e s t h a t the 
compensable i n j u r y i s a ' m a t e r i a l c o n t r i b u 
t i n g c a u s e ' o f h i s worsened c o n d i t i o n , he 
has t h e r e b y n e c e s s a r i l y e s t a b l i s h e d t h a t 
the worsened c o n d i t i o n i s n o t t h e r e s u l t of 
an 'independent i n t e r v e n i n g ' n o n - i n d u s t r i a l 
c a u s e . " 

Dr. Woolpert o p i n e d t h a t c l a i m a n t ' s need f o r s u r g e r y was 
r e l a t e d to h i s compensable i n j u r y . However, he bas e d h i s c o n c l u 
s i o n , a t l e a s t i n p a r t , on the h i s t o r y c l a i m a n t gave him o f b e i n g 
symptomatic d u r i n g the i n t e r v e n i n g p e r i o d . C o n s e q u e n t l y Dr. 
W o o l p e r t ' s c o n c l u s i o n i s s u s p e c t , a s the R e f e r e e n o t e s . 

However, Dr. Anderson, a c o n s u l t a n t , f o l l o w i n g a r a t h e r 
g r u e l i n g c r o s s - e x a m i n a t i o n s a i d t h a t he b e l i e v e d t h a t i f c l a i m a n t 
had l e g spasms d u r i n g the i n t e r v e n i n g p e r i o d , t h e n t h e need f o r 
s u r g e r y was c a u s a l l y r e l a t e d to the compensable i n c i d e n t . T h e r e i s 
independent e v i d e n c e t h a t c l a i m a n t had l e g spasms d u r i n g the i n t e r 
v e n i n g p e r i o d i n the form of the c h i r o p r a c t o r ' s r e p o r t i n A p r i l 
1980 and Dr. Woo l p e r t ' s r e p o r t i n September 1980. I n e s s e n c e t h e r e 
i s e v i d e n c e a p a r t from c l a i m a n t ' s u n r e l i a b l e t e s t i m o n y and 
h i s t o r i e s t h a t he had l e g spasm d u r i n g the i n t e r v e n i n g p e r i o d . Dr. 
Anderson s t a t e d t h o s e l e g spasms c o n v i n c e him t h a t t h e compensable 
i n c i d e n t was a m a t e r i a l c a u s e of the l a t e r a g g r a v a t i o n . We b e l i e v e 
Dr. Anderson's t e s t i m o n y i s s u f f i c i e n t e v i d e n c e t h a t the 1977 com
p e n s a b l e i n j u r y was a m a t e r i a l c o n t r i b u t i n g c a u s e of h i s worsened 
c o n d i t i o n . 

We a f f i r m the R e f e r e e ' s o r d e r . 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 10, 1983 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $450 a s a r e a s o n a b l e a t t o r n e y ' s f e e 
fo r s e r v i c e s on Board r e v i e w , to be p a i d by the S A I F C o r p o r a t i o n . 

Reviewed by Board Members L e w i s and B a r n e s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of t h a t p o r t i o n o f 
R e f e r e e L e a h y ' s o r d e r which s e t a s i d e i t s d e n i a l of c l a i m a n t ' s 
c l a i m f o r an u l n a r and median n e r v e c o n d i t i o n i n h i s arms. 
( C l a i m a n t ' s c o n d i t i o n i s r e f e r r e d to a t some p l a c e s i n t he r e c o r d 
as b i l a t e r a l c a r p a l t u n n e l syndrome; however, t h a t i s a median 
n e r v e c o n d i t i o n and we u n d e r s t a n d c l a i m a n t ' s problems t o i n v o l v e 
p r i m a r i l y t h e u l n a r n e r v e a t h i s elbows.) C l a i m a n t i n i t i a l l y 
c r o s s - r e q u e s t e d r e v i e w , but c l a i m a n t ' s b r i e f o n l y d e f e n d s t h e 
p o r t i o n of t he R e f e r e e ' s o r d e r which S A I F c h a l l e n g e s . We t h u s 
u n d e r s t a n d t h e o n l y i s s u e t o be the c o m p e n s a b i l i t y of the n e r v e 
c o n d i t i o n i n c l a i m a n t ' s arms. 

ORDER 

LAVERNE M. HENDRICKS0N, C l a i m a n t 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 81-06967 
J u l y 27, 1983 
O r d e r on Re v i e w 
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I n F i r k u s v . A l d e r Creek Lumber, 48 Or App 251 (1980) , the 
c o u r t c o n c l u d e d t h a t , when a p r e v i o u s l y i n d u s t r i a l l y i n j u r e d worker 
i s i n j u r e d a g a i n w h i l e p a r t i c i p a t i n g i n a v o c a t i o n a l r e h a b i l i t a t i o n 
program, the second i n j u r y remains the r e s p o n s i b i l i t y of the 
w o r k e r ' s o r i g i n a l employer and i t s i n d u s t r i a l i n s u r e r . We assume 
the same r e a s o n i n g i s a p p l i c a b l e i n t h i s c a s e i n w h i c h c l a i m a n t 
c o n t e n d s he c o n t r a c t e d an o c c u p a t i o n a l d i s e a s e i n the c o u r s e of a 
v o c a t i o n a l r e h a b i l i t a t i o n program. We a l s o assume t h a t , f o r t h i s 
o c c u p a t i o n a l d i s e a s e c l a i m to be compensable a g a i n s t anyone, c l a i m 
a n t must e s t a b l i s h t h a t h i s r e h a b i l i t a t i o n a c t i v i t i e s were the 
major c a u s e of the n e r v e c o n d i t i o n i n h i s arms. 

We c o n c l u d e t h a t the preponderance of the m e d i c a l e v i d e n c e 
and the r a t h e r s t r o n g c i r c u m s t a n t i a l e v i d e n c e makes i t more l i k e l y 
t h a n not t h a t c l a i m a n t ' s r e h a b i l i t a t i o n a c t i v i t i e s , w h i l e s t u d y i n g 
to be a d r a f t s m a n , were the major c a u s e of the d i s e a s e c o n d i t i o n i n 
q u e s t i o n . 

The R e f e r e e ' s o r d e r d a t e d A p r i l 12, 1982 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $400 f o r s e r v i c e s r e n d e r e d on Board 
r e v i e w , to be p a i d by the S A I F C o r p o r a t i o n . 

Reviewed by Board Members F e r r i s and B a r n e s . 

The employer r e q u e s t s r e v i e w of R e f e r e e W i l s o n ' s o r d e r f i n d i n g 
t h a t c l a i m a n t ' s c l a i m f o r her back problems was p r e m a t u r e l y c l o s e d . 
P r emature c l o s u r e i s the o n l y i s s u e on r e v i e w . 

C l a i m a n t compensably i n j u r e d her back on F e b r u a r y 5, 1981 when 
a c a r d b o a r d b a i l i n g machine door f l e w open and s t r u c k her on the 
l e f t s i d e . She was examined a t a h o s p i t a l emergency room and 
s h o r t l y t h e r e a f t e r began c h i r o p r a c t i c t r e a t m e n t s w i t h Dr. C l i b b o r n . 
He d i a g n o s e d l u m b o s a c r a l and t h o r a c i c s t r a i n . A D e t e r m i n a t i o n 
Order i s s u e d on October 19, 1981 g r a n t i n g no permanent d i s a b i l i t y 
award. I n l a t e 1981 c l a i m a n t ' s c o n d i t i o n worsened. She saw Dr. 
J i g a r j i a n , a C a l i f o r n i a o r t h o p e d i s t , who d i a g n o s e d l u m b o s a c r a l 
s t r a i n , c e r v i c a l s t r a i n and e l e m e n t s of r a d i c u l o p a t h y , and t r e a t e d 
c l a i m a n t u n t i l about March 1982. C l a i m a n t t h e r e a f t e r r e t u r n e d to 
Oregon and to the c a r e of Dr. C l i b b o r n . 

C l a i m a n t was e v a l u a t e d a t the employer's r e q u e s t by Dr. 
Anderson on June 9, 1982. Dr. Anderson conducted a thorough 
e x a m i n a t i o n and made a d e t a i l e d r e p o r t of the h i s t o r y , c l a i m a n t ' s 
symptoms and h i s o b j e c t i v e f i n d i n g s . He o p i n e d : 

" I t would appear from the h i s t o r y and the 
o b j e c t i v e p h y s i c a l f i n d i n g s t h a t the p a t i e n t 
i n i t i a l l y s u s t a i n e d a minor b r u i s e and 
s t r a i n of the m u s c l e s and l i g a m e n t s of the 
c e r v i c a l and l u m b o - s a c r a l s p i n e . She has 
had v e r y adequate t r e a t m e n t and d i a g n o s t i c 
p r o c e d u r e s . She i s now s t a t i o n a r y . She has 
r e a c h e d maximum improvement." 

ORDER 

GLENDA P. JOHNSON, C l a i m a n t 
D o b l i e , e t a l . , C l a i m a n t ' s A t t o r n e y s 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s 

WCB 8 2 - 0 8 2 3 5 
J u l y 2 7 , 1 9 8 3 
O r d e r on R e v i e w ( R e m a n d i n g ) 
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Dr. C l i b b o r n c o u n t e r e d w i t h a r e p o r t d a t e d August 9, 1982 i n which 
he o p i n e d t h a t c l a i m a n t ' s lower back was s t i l l i m p r o v i n g and t h a t 
he e x p e c t e d h er upper back and neck to a l s o c o n t i n u e to improve. 
A D e t e r m i n a t i o n Order was i s s u e d on August 14, 1982 f i n d i n g 
c l a i m a n t s t a t i o n a r y on June 9, 1982, the d a t e of Dr. Anderson's 
e x a m i n a t i o n . 

I n October 1982 c l a i m a n t was e v a l u a t e d by Dr. F r y . He 
i n i t i a l l y wrote a r e p o r t to Dr. C l i b b o r n i n which he d i s c u s s e d 
c l a i m a n t ' s c o n d i t i o n but v o i c e d no o p i n i o n on whether she was 
m e d i c a l l y s t a t i o n a r y . He then wrote a n e a r l y i d e n t i c a l r e p o r t f o r 
c l a i m a n t ' s a t t o r n e y i n which he s a i d c l a i m a n t was not m e d i c a l l y 
s t a t i o n a r y b ut soon would be. He gave no e x p l a n a t i o n f o r t h a t 
o p i n i o n . 

We f i n d t h a t the e v i d e n c e does not p r e p o n d e r a t e i n f a v o r of a 
c o n c l u s i o n t h a t t h e c l a i m was p r e m a t u r e l y c l o s e d . We f i n d Dr. 
Anderson's o p i n i o n more p e r s u a s i v e than D r s . C l i b b o r n and F r y 
b e c a u s e he e x p l a i n s the b a s i s f o r h i s c o n c l u s i o n t h a t c l a i m a n t i s 
m e d i c a l l y s t a t i o n a r y . He b e l i e v e s t h a t c l a i m a n t ' s r e l a t i v e l y minor 
i n j u r y had f u l l y r e s o l v e d i n the s i x t e e n months s i n c e t h e i n j u r y . 
I t i s c e r t a i n l y p l a u s i b l e f o r a minor i n j u r y to r e s o l v e i n s i x t e e n 
months or l e s s and, i n o r d e r to f i n d t h a t f u r t h e r t r e a t m e n t would 
improve c l a i m a n t ' s c o n d i t i o n , we would a t l e a s t l i k e to know what 
Dr. C l i b b o r n ' s t r e a t m e n t c o n s i s t e d o f , which i s not e x p l a i n e d i n 
t h i s r e c o r d . 

B e c a u s e t h e R e f e r e e found t h e c l a i m p r e m a t u r e l y c l o s e d , he d i d 
not r a t e e x t e n t of permanent d i s a b i l i t y . We now f i n d t h e c l a i m was 
p r o p e r l y c l o s e d June 9, 1982 by D e t e r m i n a t i o n Order o f August 14, 
1982. A c c o r d i n g l y , we remand t h i s c a s e to the R e f e r e e t o d e c i d e 
the i s s u e of e x t e n t of d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 17, 1982 i s r e v e r s e d and 
t h i s c a s e i s remanded to the R e f e r e e f o r f u r t h e r p r o c e e d i n g s 
c o n s i s t e n t w i t h t h i s o r d e r . 

CORAL M. MONROE, C l a i m a n t WCB 8 2 - 0 6 0 9 6 
A l l e n & V i c k , C l a i m a n t ' s A t t o r n e y s J u l y 2 7 , 1 9 8 3 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members L e w i s and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e Mannix's o r d e r 
o v e r t u r n i n g i t s d e n i a l of c o m p e n s a b i l i t y of c l a i m a n t ' s p r e s e n t 
m e d i c a l c o n d i t i o n s . 

The R e f e r e e ' s o r d e r s e t s out the f a c t s o f t h i s c a s e i n some 
d e t a i l . We adopt h i s f i n d i n g s o f f a c t a s our own. 

I n summary, the f a c t s a r e : C l a i m a n t s u s t a i n e d a compensable 
neck and s h o u l d e r i n j u r y on August 15, 1972 when she s l i p p e d and 
f e l l on a p i e c e of t u r k e y i n the p o u l t r y p l a n t where she t h e n 
worked. C l a i m a n t s u f f e r e d no back or neck problems b e f o r e h er com
p e n s a b l e i n j u r y , but s i n c e then has been c o n t i n u a l l y p l a g u e d by 
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neck and back problems. C l a i m a n t has been t r e a t e d f o r r i g h t neck 
p a i n , numbness of her r i g h t hand, p a i n i n her s h o u l d e r b l a d e s , 
r i g h t upper arm p a i n , r a d i a t i n g l e f t l e g p a i n s and low back p a i n s . 
I n A p r i l 1974 a c e r v i c a l d i s c e c t o m y was performed on c l a i m a n t . Her 
c o n d i t i o n improved d u r i n g 1975 but she d i d c o n t i n u e to e x p e r i e n c e 
p a i n symptoms. C l a i m a n t ' s s u b j e c t i v e p a i n c o m p l a i n t s were thought 
to be i n c o n s i s t e n t w i t h the o b j e c t i v e o r t h o p e d i c f i n d i n g s . S e v e r a l 
d o c t o r s f e l t t h e r e was f u n c t i o n a l o v e r l a y p r e s e n t . 

I n August 1976 a D e t e r m i n a t i o n Order awarded c l a i m a n t 
temporary t o t a l d i s a b i l i t y but no permanent d i s a b i l i t y . C l a i m a n t 
c h a l l e n g e d the D e t e r m i n a t i o n O r d e r . A R e f e r e e a f f i r m e d the D e t e r 
m i n a t i o n Order i n an O p i n i o n and Order w h i c h , i n e s s e n c e , r e l i e d on 
t h e R e f e r e e ' s c o n c l u s i o n t h a t c l a i m a n t was not c r e d i b l e and, t h e r e 
f o r e , her c o m p l a i n t s were not compensable. On October 6, 1978 the 
Board r e v e r s e d the R e f e r e e commenting t h a t h i s o p i n i o n was d i r e c t e d 
e s s e n t i a l l y a t the i s s u e of c o m p e n s a b i l i t y and t h a t c o m p e n s a b i l i t y 
was n o t then i n i s s u e . The Order on Review awarded c l a i m a n t 20% 
u n s c h e d u l e d permanent d i s a b i l i t y . 

F o l l o w i n g t he Board's o r d e r c l a i m a n t c o n t i n u e d to e x p e r i e n c e 
neck p a i n r a d i a t i n g down her r i g h t arm, a s w e l l a s w r i s t and 
s h o u l d e r p a i n . C l a i m a n t had been d i a g n o s e d i n 1977 a s h a v i n g 
b i l a t e r a l c a r p a l t u n n e l syndrome. A d i s p u t e d c l a i m s e t t l e m e n t on 
the b i l a t e r a l c a r p a l t u n n e l syndrome and the s u r g e r y to c o r r e c t i t 
was approved on June 29, 1979. By 1979 c l a i m a n t was c o m p l a i n i n g 
t h a t she was s o r e a l l o v e r . I n 1980 one p h y s i c i a n s u r m i s e d t h a t 
c l a i m a n t ' s c o n d i t i o n might be f i b r o s i t i s r a t h e r than any c e r v i c a l 
s p i n e problem. 

I n November 1981 Dr. S t e w a r t , who s p e c i a l i z e s i n i n t e r n a l 
m e d i c i n e , a l l e r g i e s and immunology, o p i n e d t h a t c l a i m a n t i s s u f 
f e r i n g from r e f l e x s y m p a t h e t i c n e u r o d y s t r o p h y (RSN). Dr. S t e w a r t 
has c o n t i n u e d to s e e c l a i m a n t and c o n t i n u e s to adhere to t h a t 
o p i n i o n . 

I n September 1982 Dr. Dow, a n e u r o l o g i s t , e v a l u a t e d c l a i m a n t 
f o r S A I F . He t o t a l l y d i s a g r e e d w i t h Dr. S t e w a r t ' s d i a g n o s i s . 
F o l l o w i n g Dr. Dow's r e p o r t S A I F d e n i e d the c o m p e n s a b i l i t y of c l a i m 
a n t ' s c u r r e n t symptoms on the grounds t h a t they a r e n o t r e l a t e d to 
her compensable i n j u r y . 

R e s o l u t i o n of t h i s c a s e depends upon which of two d o c t o r s i s 
most p e r s u a s i v e . Dr. S t e w a r t o p i n e s t h a t c l a i m a n t ' s c o n d i t i o n s a r e 
c a u s a l l y r e l a t e d to her compensable i n j u r y ; Dr. Dow o p i n e s t h a t 
t h e y a r e n o t . 

Dr. S t e w a r t f i r s t saw c l a i m a n t i n November 1981. He r e c o r d e d 
an e x t e n s i v e h i s t o r y . On e x a m i n a t i o n he noted t h a t t he s k i n of her 
f o r e a r m s has d r y s c a l y e r u p t i o n s . He s a i d the hands have an 
e r y t h e m a t o u s hue w i t h s ubcutaneous b l a n c h i n g . There a r e l e s i o n s on 
c l a i m a n t ' s palms. He o b s e r v e d d i m i n i s h e d s t r e n g t h i n c l a i m a n t ' s 
upper e x t r e m i t i e s . The c e r v i c a l s p i n e was l i m i t e d i n i t s range of 
motion on r o t a t i o n . C l a i m a n t ' s hands were p u f f y . J o i n t s i n her 
hands were te n d e r to range o f motion. The l a b o r a t o r y d a t a r e v e a l e d 
a s e d i m e n t a t i o n r a t e of 17mm per hour which was a drop from the 
30mm per hour a n o t h e r p h y s i c i a n r e c o r d e d i n September 1981. 
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Dr. S t e w a r t p r o f e r r e d two t e n t a t i v e d i a g n o s e s . He s a i d i t was 
r e m o t e l y p o s s i b l e t h a t c l a i m a n t might have p s o r i a t i c a r t h r i t i s , but 
he d i s c o u n t e d t h i s p o s s i b i l i t y because the l e s i o n s on her s k i n were 
not c h a r a c t e r i s t i c a l l y p s o r i a t i c . H i s o t h e r d i a g n o s i s was RSN. He 
thought i t more l i k e l y t h a t c l a i m a n t has RSN b e c a u se i t would 
a c c o u n t f o r the p o o r l y l o c a l i z e d p a i n , the d i f f u s e s o f t t i s s u e 
s w e l l i n g , the a b s e n ce of o t h e r i n f l a m m a t o r y s i g n s and the n e g a t i v e 
s e r o l o g i e s . He s a i d RSN would a c c o u n t f o r the c a r p a l t u n n e l prob
lems a s w e l l a s the c o u r s e of p a i n and s w e l l i n g . 

Dr. S t e w a r t a g a i n saw c l a i m a n t f o r r e e v a l u a t i o n on May 26, 
1982. He noted e s s e n t i a l l y the same f i n d i n g s e x c e p t t h a t he s a i d 
t h e r e was no s o f t t i s s u e s w e l l i n g a p p a r e n t t h a t day. He c o n t i n u e d 
t o o p i n e t h a t c l a i m a n t has RSN. He s a i d : 

" I b e l i e v e t h a t t h i s p a t i e n t has p r i m a r i l y a 
r e f l e x s y m p a t h e t i c n e u r o d y s t r o p h y of the 
upper e x t r e m i t i e s a s a r e s u l t of p r e v i o u s 
c e r v i c a l trauma and s u r g e r y a s w e l l a s a 
s i g n i f i c a n t f i b r o s i t i c component to her 
symptoms i n c l u d i n g s t i f f n e s s , m u scle spasm, 
ten d e r t r i g g e r p o i n t s and the s i g n i f i c a n t 
a n x i e t y r e a c t i o n to s e e i n g m u l t i p l e p h y s i 
c i a n s and not h a v i n g an adequate e x p l a n a t i o n 
o f her problem. Today her s e d i m e n t a t i o n 
r a t e i s o n l y m o d e s t l y e l e v a t e d and t h a t 
c o u p l e d w i t h her n e g a t i v e s e r o l o g i e s and 
n e g a t i v e bone s c a n c e r t a i n l y m i t i g a t e 
a g a i n s t the o t h e r p r i m a r y d i f f e r e n t i a l 
c o n s i d e r a t i o n i n t h i s c a s e b e i n g p s o r i a t i c 
a r t h r i t i s . " 

On September 22, 1982 Dr. Dow, a n e u r o l o g i s t , examined 
c l a i m a n t a t S A I F ' s r e q u e s t . Dr. Dow d e c l i n e d to r e c i t e c l a i m a n t ' s 
h i s t o r y but d i d i n d i c a t e t h a t he had r e a d Dr. S t e w a r t ' s v e r s i o n of 
c l a i m a n t ' s h i s t o r y a s w e l l a s r e p o r t s of o t h e r p h y s i c i a n s . He 
noted t h a t c l a i m a n t had never had b l u e n e s s or s w e a t i n g o f the hands 
and on e x a m i n a t i o n her hands were not c o l d or b l u e . He s a i d t h a t 
c l a i m a n t r e s i s t e d motions of her neck. He found d i f f u s e t e n d e r n e s s 
i n p r a c t i c a l l y a l l j o i n t s and m u s c l e s . He s a i d t h a t he o b s e r v e d no 
t e m p e r a t u r e change, c o l o r change, s w e a t i n g or o t h e r f i n d i n g which 
would s u g g e s t RSN t o him. He noted t h a t he o b s e r v e d no a c t i v e 
d e r m a t i t i s a t the time of the e x a m i n a t i o n . I n a l e t t e r to S A I F on 
September 24, 1982 he s t a t e d : 

" I do not b e l i e v e t h a t t h e r e i s any e v i d e n c e 
t h a t t h i s p a t i e n t has a r e f l e x s y m p a t h e t i c 
n e u r o d y s t r o p h y . T h e r e i s no e v i d e n c e of any 
of the c l i n i c a l f i n d i n g s nor the h i s t o r y 
s u g g e s t i v e of t h i s c o n d i t i o n . I am a t a 
l o s s to u n d e r s t a n d how he a r r i v e s a t t h i s 
d i a g n o s i s . I do n o t a g r e e w i t h Dr. 
S t e w a r t ' s s t a t e m e n t t h a t t h e r e i s any 
f i b r o c y s t i c component to the c l a i m a n t ' s 
c u r r e n t symptom complex. I n o t h e r words, 
the p a t i e n t ' s symptoms and c o m p l a i n t s f a r 
overshadow any o b j e c t i v e abnormal neuro
l o g i c a l or o r t h o p a e d i c f i n d i n g s t h a t I am 
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a b l e t o i d e n t i f y i n t h i s e x a m i n a t i o n . 
C e r t a i n l y , t h e r e a r e none of the c l i n i c a l 
f i n d i n g s s u g g e s t i n g to me a d i a g n o s i s of 
r e f l e x s y m p a t h e t i c or f i b r o c y t i c component." 

Dr. S t e w a r t t e s t i f i e d a t h e a r i n g , but Dr. Dow d i d n o t . At 
h e a r i n g Dr. S t e w a r t e x p l a i n e d t h a t RSN i s "a s e q u e l a e or a f t e r m a t h 
r e a c t i o n t h a t happens w i t h a c h a r a c t e r i s t i c s e t of symptoms and 
c l i n i c a l f i n d i n g s . " He i d e n t i f i e d t h o s e symptoms and f i n d i n g s a s a 
r e f l e x mechanism which c a u s e s blood v e s s e l s t o d i l a t e c a u s i n g the 
s k i n t o d e v e l o p a p a r t i c u l a r appearance and c a u s i n g s w e l l i n g . He 
s t a t e d c l a i m a n t had t h o s e c h a r a c t e r i s t i c f i n d i n g s . He s a i d : 

" I have o b s e r v e d , m y s e l f , on s e v e r a l 
o c c a s i o n s , s w e l l i n g , p a r t i c u l a r l y i n h e r 
r i g h t upper e x t r e m i t y . . . . I t i s p o o r l y 
l o c a l i z e d . I t d o e s n ' t s w e l l around each 
j o i n t , but more s o f t t i s s u e s w e l l i n g over 
the dorsum of each hand." 

He a l s o s a i d c l a i m a n t has a s i g n i f i c a n t f i b r o s i t i c component t o her 
problem. He s a i d he i d e n t i f i e d n i n e or t e n of the c l a s s i c t r i g g e r 
p o i n t s a s s o c i a t e d w i t h f i b r o s i t i s i n c l u d i n g t e n d e r n e s s and some 
m u s c l e spasm a t each t r i g g e r p o i n t . He s a i d c l a i m a n t ' s p s y c h o l o g i 
c a l component i s c h a r a c t e r i s t i c of f i b r o s i t i s . 

Dr. S t e w a r t noted he had o b s e r v e d c l a i m a n t ' s o b j e c t i v e s i g n s 
wax and wane d u r i n g h i s t r e a t m e n t o f h e r . He e x p l a i n e d t h a t i f a 
p h y s i c i a n o n l y saw c l a i m a n t once when her symptoms were m i n i m a l , 
the p h y s i c i a n might d i s c o u n t the p o s s i b i l i t y of RSN or f i b r o s i t i s . 
I n r e s p o n s e to s p e c i f i c q u e s t i o n s about Dr. Dow's r e p o r t , Dr. 
S t e w a r t s a i d t h a t Dr. Dow was i n c o r r e c t i n s a y i n g t h e r e were no 
o b j e c t i v e s i g n s of RSN. O b j e c t i v e s i g n s i n c l u d e d s w e l l i n g , n e r v e 
compromise of the median n e r v e , c h a r a c t e r i s t i c s k i n changes and an 
e l e v a t e d s e d i m e n t a t i o n r a t e . 

We f i n d Dr. S t e w a r t more p e r s u a s i v e than Dr. Dow b e c a u s e he i s 
a b l e to p o i n t to o b j e c t i v e f i n d i n g s which s u b s t a n t i a t e h i s d i a g 
n o s i s of RSN and f i b r o s i t i s . Dr. Dow m e r e l y s a y s he s e e s no s u c h 
o b j e c t i v e s i g n s . However, Dr. S t e w a r t has had the o p p o r t u n i t y to 
o b s e r v e c l a i m a n t over time and t e s t i f i e d t h a t the o b j e c t i v e s i g n s 
wax and wane. I t seems l i k e l y t h a t t h e s i g n s had waned a t the time 
c l a i m a n t saw Dr. Dow. We f i n d c l a i m a n t ' s c u r r e n t problems compen
s a b l e b e c a u s e Dr. S t e w a r t s p e c i f i c a l l y l i n k s the RSN and f i b r o s i t i s 
t o her compensable i n j u r y and the s u r g e r y which f o l l o w e d i n i t s 
a f t e r m a t h . A c c o r d i n g l y , we a f f i r m t h e R e f e r e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 10, 1982 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $550 a s a r e a s o n a b l e a t t o r n e y ' s f e e 
f o r s e r v i c e s on Board r e v i e w , to be p a i d by the S A I F C o r p o r a t i o n . 
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S A L L Y L . NICHOLSON, C l a i m a n t 
F r e d A l l e n , C l a i m a n t ' s A t t o r n e y 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

WCB 8 1 - 0 9 2 1 6 
J u l y 2 7 , 1 9 8 3 
O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e P e t e r s o n ' s 
o r d e r g r a n t i n g c l a i m a n t an u n s c h e d u l e d award o f 55% f o r her low 
back and s h o u l d e r d i s a b i l i t i e s . The o n l y i s s u e i s e x t e n t of 
d i s a b i l i t y . 

C l a i m a n t i s a 37 y e a r o l d woman who i n j u r e d her low back and 
s h o u l d e r on June 26, 1979 w h i l e p u l l i n g g r e e n c h a i n . She has 
completed h i g h s c h o o l and a two y e a r community c o l l e g e c o u r s e i n 
F o r e s t T e c h n o l o g y . The R e f e r e e found her impairment to be moder
a t e . He t h e n c o n s i d e r e d her impairment t o g e t h e r w i t h the r e l e v a n t 
s o c i a l and v o c a t i o n a l f a c t o r s and g r a n t e d a 55% u n s c h e d u l e d 
d i s a b i l i t y award. We d i s a g r e e w i t h h i s f i n d i n g t h a t c l a i m a n t ' s 
impairment i s moderate and, t h e r e f o r e , modify the R e f e r e e ' s o r d e r 
a c c o r d i n g l y . 

Dr. B e r t , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , o p i n e d t h a t c l a i m 
a n t ' s impairment i n both her back and s h o u l d e r a r e moderate. 
However, i n t h e same r e p o r t he i n d i c a t e s f u l l range of motion i n 
the back w i t h no g r o s s motor or s e n s o r y impairment i n her l e g s . 
He n o t e s some t e n d e r n e s s i n her lower lumbar s p i n e . He s a y s t h a t 
c l a i m a n t has f u l l range of motion i n her s h o u l d e r but w i t h c r e p i t u s 
about the g l e n o h u m e r a l j o i n t which c a u s e s her a l i t t l e d i s c o m f o r t . 
He s a y s she s h o u l d be r e s t r i c t e d from heavy or medium work, but can 
do l i g h t work. 

O r t h o p a e d i c C o n s u l t a n t s opined t h a t c l a i m a n t ' s impairment i s 
m i l d . They base t h i s c o n c l u s i o n on d e t a i l e d range of motion 
f i n d i n g s a s w e l l a s c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s of p a i n p r i 
m a r i l y i n her s h o u l d e r . They a g r e e w i t h Dr. B e r t t h a t c l a i m a n t i s 
r e s t r i c t e d to l i g h t work. 

We c o n c l u d e t h a t c l a i m a n t ' s impairment i s m i l d b e c a u s e Dr. 
B e r t ' s o b j e c t i v e f i n d i n g s and d e s c r i p t i o n of c l a i m a n t ' s symptoms do 
not e x p l a i n h i s c o n c l u s i o n t h a t c l a i m a n t has a moderate impairment. 
I n c o n t r a s t , the m i l d r a t i n g g i v e n by O r t h o p a e d i c C o n s u l t a n t s seems 
much more c o n s i s t e n t w i t h the o b j e c t i v e f i n d i n g s and c l a i m a n t ' s 
s u b j e c t i v e c o m p l a i n t s . 

I n d e t e r m i n i n g the e x t e n t of c l a i m a n t ' s d i s a b i l i t y we have 
a p p l i e d the g u i d e l i n e s found i n OAR 436-65-600 e t s e q . C l a i m a n t ' s 
e d u c a t i o n y i e l d s a -10 f a c t o r . Her a d a p t a b i l i t y y i e l d s a +5 f a c t o r 
b e c a u s e her former j o b i s c o n s i d e r e d medium work and she i s now 
r e s t r i c t e d t o l i g h t work. Labor market f i n d i n g s y i e l d a +15 f a c t o r 
b e c a u s e a p e r s o n w i t h c l a i m a n t ' s e d u c a t i o n and s p e c i f i c v o c a t i o n a l 
p r e p a r a t i o n who i s r e s t r i c t e d t o l i g h t work has o n l y 3% o f the 
l a b o r f o r c e a v a i l a b l e . We have a s s i g n e d a 20% impairment r a t i n g 
based on O r t h o p a e d i c C o n s u l t a n t ' s c h a r a c t e r i z a t i o n of c l a i m a n t ' s 
impairment a s m i l d . Combining t h e s e f i g u r e s and r o u n d i n g t o the 
n e a r e s t 5 r e s u l t s i n a 30% d i s a b i l i t y award. Comparing c l a i m a n t 
w i t h o t h e r s i m i l a r l y s i t u a t e d i n j u r e d w o r k e r s , we b e l i e v e t h a t a 
30% award a c c u r a t e l y r e l f e c t s the l o s s of c l a i m a n t ' s e a r n i n g 
c a p a c i t y a t t r i b u t a b l e to t h i s i n j u r y . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 14, 1982 i s m o d i f i e d . C l a i m a n t 
i s g r a n t e d an u n s c h e d u l e d d i s a b i l i t y award of 30% i n l i e u o f a l l 
o t h e r awards f o r her i n j u r y of June 26, 1981. C l a i m a n t ' s a t t o r 
n e y ' s f e e s h a l l be a d j u s t e d a c c o r d i n g l y . 

JAMES G. ROBINSON, C l a i m a n t WCB 8 1 - 0 9 8 8 9 
W e l c h , B r u u n & G r e e n , C l a i m a n t ' s A t t o r n e y s J u l y 2 7 , 1 9 8 3 
W o l f , G r i f f i t h , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members L e w i s and F e r r i s . 

C l a i m a n t r e q u e s t s , and the employer c r o s s - r e q u e s t s , r e v i e w of 
R e f e r e e N i c h o l s ' o r d e r which awarded 5% un s c h e d u l e d permanent 
d i s a b i l i t y , the D e t e r m i n a t i o n Order h a v i n g awarded no permanent 
d i s a b i l i t y . C l a i m a n t contends h i s e x t e n t of d i s a b i l i t y i s g r e a t e r 
than t h a t r e f l e c t e d by the R e f e r e e ' s award. The employer c o n t e n d s 
t h a t c l a i m a n t has not s u s t a i n e d any permanent impairment as a 
r e s u l t of the i n j u r y f o r which i t i s l i a b l e . I n a d d i t i o n , the 
employer r a i s e s an i s s u e whether the R e f e r e e c o r r e c t l y a d m i t t e d a 
number of e x h i b i t s o f f e r e d by c l a i m a n t where c l a i m a n t f u r n i s h e d 
the documents t o the employer 15 days b e f o r e h e a r i n g but not "as 
soon a s p r a c t i c a b l e " a f t e r c l a i m a n t came i n t o p o s s e s s i o n of them. 

We have r e v i e w e d the r e c o r d de novo and a g r e e w i t h the R e f e r e e 
t h a t c l a i m a n t has s u s t a i n e d some, a l b e i t v e r y modest, l o s s of wage 
e a r n i n g c a p a c i t y . I n r e a c h i n g t h i s c o n c l u s i o n we have not r e l i e d 
upon the e x h i b i t s i n q u e s t i o n . I n our o p i n i o n , the d i s p u t e d 
e x h i b i t s do not add s i g n i f i c a n t l y to the e v a l u a t i o n of c l a i m a n t ' s 
impairment or d i s a b i l i t y . T h e r e f o r e , we d e c l i n e t o r e a c h the 
e v i d e n t i a r y i s s u e and a f f i r m and adopt the R e f e r e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r s d a t e d J u l y 30, 1982 September 8, 1982 
a r e a f f i r m e d . 

DAYTON R. S I B L E Y , C l a i m a n t WCB 8 0 - 0 0 5 1 5 
E v o h l M a l a g o n , C l a i m a n t ' s A t t o r n e y J u l y 2 7 , 1 9 8 3 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w ( R e m a n d i n g ) 
B r i a n P o c o c k , A t t o r n e y 

Reviewed by Board Members L e w i s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s of R e f e r e e 
J o h n s o n ' s o r d e r which upheld the S A I F C o r p o r a t i o n ' s d e n i a l of com
p e n s a b i l i t y f o r c l a i m a n t ' s r i g h t s h o u l d e r c o n d i t i o n and f a i l e d t o 
impose p e n a l t i e s and a t t o r n e y f e e s f o r a l l e g e d m i s c o n d u c t by S A I F . 
C l a i m a n t a s s e r t s t h a t he compensably i n j u r e d h i s r i g h t s h o u l d e r on 
October 23, 1978 and t h a t i t was improper f o r S A I F to a c c e p t the 
c l a i m and then i s s u e a back-up d e n i a l more than two y e a r s l a t e r . 

Subsequent to the h e a r i n g i n t h i s c a s e , t h e r e have been 
s i g n i f i c a n t changes i n the c a s e law a f f e c t i n g the i s s u a n c e of 
back-up d e n i a l s and the p r o c e d u r e s f o r c o n t e s t i n g such d e n i a l s . 
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F i r s t , t h e C o u r t of A p p e a l s ' d e c i s i o n i n Bauman v. S A I F , 62 Or App 
323 (1983) , p r o h i b i t s the d e n i a l of a p r e v i o u s l y a c c e p t e d c l a i m 
once a f i n a l arrangement of compensation has been made i n the c a s e . 
However, we i n t e r p r e t t h e Bauman o p i n i o n to a l l o w back-up d e n i a l s 
i n t h o s e c a s e s where the e x t e n t of permanent d i s a b i l i t y i s s t i l l 
b e i n g l i t i g a t e d e i t h e r a t the agency or j u d i c i a l l e v e l . D a r r y l G. 
Warner, 35 Van N a t t a 814 ( 1 9 8 3 ) . The p r e s e n t c l a i m i s j u s t s u c h a 
c a s e . The e x t e n t of permanent p a r t i a l d i s a b i l i t y was a t i s s u e a t 
the h e a r i n g and t h u s , S A I F ' s b e l a t e d d e n i a l was p e r m i s s i b l e under 
Bauman. 

The second r e c e n t d e c i s i o n a f f e c t i n g the p r e s e n t c l a i m i s 
P a t r i c i a G. D a v i s , 35 Van N a t t a 635 ( 1 9 8 3 ) . I n D a v i s we h e l d t h a t 
when an i n s u r e r or employer i s s u e s a b e l a t e d d e n i a l a f t e r p r e 
v i o u s l y a c c e p t i n g a c l a i m , t h e i n s u r e r or employer has the burden 
of p r o v i n g t h a t t h e c l a i m i s not compensable. Although t h e burden 
of p r o o f was s h i f t e d on Board r e v i e w i n D a v i s , the e v i d e n c e i n t h a t 
c a s e was q u i t e c o n v i n c i n g t h a t the c l a i m would have been found com
p e n s a b l e r e g a r d l e s s of who had the burden of p r o o f . 

I n t h e c a s e a t hand, t h e R e f e r e e found t h a t the c l a i m was not 
compensable a f t e r c o n c l u d i n g t h a t c l a i m a n t had not proven h i s c a s e . 
Thus, under D a v i s , the burden of p r o o f was p l a c e d on t he wrong 
p a r t y . However, u n l i k e D a v i s , the change i n burden o f p r o o f i n 
t h i s c a s e may a f f e c t t h e u l t i m a t e outcome of the c o m p e n s a b i l i t y 
i s s u e . We b e l i e v e t h a t t h e p a r t i e s may have p r e p a r e d and l i t i g a t e d 
t h i s c a s e d i f f e r e n t l y had t h e burden of p r o o f been p l a c e d on the 
i n s u r e r a t the h e a r i n g . I n s u r e r and c l a i m a n t s h o u l d be g i v e n the 
o p p o r t u n i t y to p r e s e n t new arguments and e v i d e n c e r e l e v a n t to 
p r o v i n g or d i s p r o v i n g t h e i n s u r e r ' s c a s e . We, t h e r e f o r e , s e t a s i d e 
the R e f e r e e ' s o r d e r and remand the c a s e to t he H e a r i n g s D i v i s i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 17, 1982 i s v a c a t e d and 
th e c a s e i s remanded to the H e a r i n g s D i v i s i o n f o r f u r t h e r 
p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

DELMAR D. VENENGA, C l a i m a n t WCB 8 1 - 0 0 2 4 7 
B l a i r , M a c D o n a l d , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 2 7 , 1 9 8 3 
H o m e & T e n e n b a u m , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members L e w i s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e W i l s o n ' s o r d e r w h i c h 
a f f i r m e d the September 14, 1982 D e t e r m i n a t i o n Order which awarded 
c l a i m a n t temporary t o t a l d i s a b i l i t y b e n e f i t s from J u l y 22, 1981 
through May 17, 1982 and 15% u n s c h e d u l e d permanent p a r t i a l low back 
d i s a b i l i t y ; o r d e r e d the i n s u r e r to pay a p e n a l t y e q u a l t o 25% o f 
the temporary t o t a l d i s a b i l i t y b e n e f i t s due c l a i m a n t from J u l y 13, 
1981 through F e b r u a r y 11, 1982; found the i n s u r e r e n t i t l e d to 
o f f s e t $4,760.20 i n b e n e f i t s p a i d c l a i m a n t between the d a t e he was 
found m e d i c a l l y s t a t i o n a r y and the d a t e of i s s u a n c e of t he D e t e r 
m i n a t i o n O r d e r ; and awarded c l a i m a n t ' s a t t o r n e y a f e e of $3,000. 

C l a i m a n t c o n t e n d s t h a t he i s e n t i t l e d to an award of permanent 
p a r t i a l d i s a b i l i t y g r e a t e r than t h a t a l l o w e d by the D e t e r m i n a t i o n 
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O r d e r , t h a t he i s e n t i t l e d to a d d i t i o n a l b e n e f i t s f o r temporary 
t o t a l and temporary p a r t i a l d i s a b i l i t y , t h a t he i s e n t i t l e d to 
a d d i t i o n a l p e n a l t i e s and t h a t the R e f e r e e e r r e d i n a l l o w i n g the 
i n s u r e r ' s o f f s e t f o r overpayment of time l o s s b e n e f i t s pending 
i s s u a n c e of the D e t e r m i n a t i o n O r d e r . 

We adopt the R e f e r e e ' s f i n d i n g s of f a c t a s our own. 

With r e g a r d to the i s s u e c o n c e r n i n g e x t e n t of permanent p a r 
t i a l d i s a b i l i t y , we a f f i r m and adopt the r e l e v a n t p o r t i o n s of the 
R e f e r e e ' s o r d e r . With r e g a r d to the i s s u e of a d d i t i o n a l temporary 
t o t a l and temporary p a r t i a l d i s a b i l i t y , w i t h the e x c e p t i o n of one 
minor c o r r e c t i o n , we a f f i r m and adopt t h o s e p o r t i o n s of the 
R e f e r e e ' s o r d e r r e l e v a n t to t h i s i s s u e a s w e l l . The R e f e r e e 
c o r r e c t l y c o n c l u d e d t h a t c l a i m a n t was e n t i t l e d to temporary t o t a l 
d i s a b i l i t y b e n e f i t s from J u l y 13, 1981 through May 17, 1982. The 
September 14, 1982 D e t e r m i n a t i o n Order a l l o w e d such b e n f i t s from 
J u l y 22, 1981 through May 17, 1982. Although c l a i m a n t has been 
p a i d b e n e f i t s from J u l y 13, 1981, the D e t e r m i n a t i o n Order s h o u l d 
be m o d i f i e d to r e f l e c t the c o r r e c t temporary t o t a l d i s a b i l i t y 
d a t e s . 

C l a i m a n t a r g u e s t h a t i n a d d i t i o n to the 25% p e n a l t y awarded by 
t h e R e f e r e e a g a i n s t the temporary t o t a l d i s a b i l i t y b e n e f i t s p a y a b l e 
from J u l y 13, 1981 through F e b r u a r y 11, 1982, he i s e n t i t l e d t o a 
p e n a l t y e q u a l to 25% a g a i n s t the amounts of a l l m e d i c a l b e n e f i t s 
d e n i e d by the i n s u r e r . We d i s a g r e e . We f i n d no l e g a l b a s i s f o r 
i m p o s i t i o n of s u c h a p e n a l t y i n t h i s c a s e . Although c l a i m a n t ' s 
i n i t i a l i n j u r y c l a i m was a c c e p t e d by t h e i n s u r e r and b e n e f i t s p a i d 
u n t i l c l o s u r e , the a g g r a v a t i o n c l a i m which i s the s u b j e c t m a t t e r of 
t h e d i s p u t e , was d e n i e d on November 24, 1981. The i n s u r e r was 
under no o b l i g a t i o n t o p r o v i d e any b e n e f i t s i n r e l a t i o n to the 
a g g r a v a t i o n c l a i m s u b s e q u e n t to i t s d e n i a l , and p r i o r t o i t s 
" v o l u n t a r y " a c c e p t a n c e o f the c l a i m on A p r i l 29, 1982. Cf ORS 
656.313. Once the c l a i m was a c c e p t e d , the i n s u r e r i m m e d i a t e l y p a i d 
a l l of the m e d i c a l b i l l s r e l a t e d t o c l a i m a n t ' s a g g r a v a t i o n c l a i m . 
The i n s u r e r was c e r t a i n l y s u b j e c t to a p e n a l t y f o r d e l a y i n g payment 
of the temporary t o t a l d i s a b i l i t y b e n e f i t s i t owed c l a i m a n t f o r the 
p e r i o d J u l y 13, 1981 through F e b r u a r y 11, 1982. Although i t 
a c c e p t e d t h e c l a i m on A p r i l 29, 1982, i t d i d not pay c l a i m a n t t h e s e 
a c c r u e d b e n e f i t s u n t i l October 18, 1982. There was, however, no 
c o n c o m i t a n t f a i l u r e t o pay m e d i c a l b e n e f i t s . T h e r e f o r e , t h e r e i s 
no a d d i t i o n a l p e n a l t y due. 

The same r e a s o n i n g a p p l i e s t o c l a i m a n t ' s c o n t e n t i o n t h a t the 
i n s u r e r s h o u l d be s u b j e c t to p e n a l t i e s f o r a l l time l o s s p a y a b l e 
p r i o r t o A p r i l 29, 1982, r a t h e r than f o r t h a t p a y a b l e b e f o r e 
F e b r u a r y 11, 1982. S i n c e t h e c l a i m had been d e n i e d , the i n s u r e r 
was under no o b l i g a t i o n to make any time l o s s payments p r i o r to 
i t s a c c e p t a n c e o f the c l a i m on A p r i l 29, 1982 ( e x c e p t p e r h a p s any 
i n t e r i m c o m pensation b e n e f i t s not p a i d p r i o r t o the d e n i a l ) . We 
f a i l t o s e e how the i n s u r e r c o u l d be p e n a l i z e d f o r amounts p a i d 
s u b s e q u e n t to the d e n i a l and p r i o r to i t s v o l u n t a r y a c c e p t a n c e o f 
t h e c l a i m . 

With r e g a r d t o c l a i m a n t ' s c o n t e n t i o n t h a t the R e f e r e e s h o u l d 
n o t have a l l o w e d the i n s u r e r to o f f s e t i t s overpayment o f time l o s s 
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b e n f i t s w h i c h were p a i d pending i s s u a n c e of the September 14, 1982 
D e t e r m i n a t i o n O r d e r , we a f f i r m and adopt the r e l e v a n t p o r t i o n s o f 
the R e f e r e e ' s o r d e r . 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 14, 1983 i s a f f i r m e d and 
the September 14, 1982 D e t e r m i n a t i o n Order i s m o d i f i e d to p r o v i d e 
t emporary t o t a l d i s a b i l i t y b e n e f i t s from J u l y 13, 1981 through May 
17, 1982. 

Reviewed by the Board en banc. 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e Seymour's 
o r d e r a w a r d i n g c l a i m a n t permanent t o t a l d i s a b i l i t y , o v e r t u r n i n g 
S A I F ' s p a r t i a l d e n i a l of payment f o r c e r t a i n m e d i c a l s e r v i c e s and 
imposing a p e n a l t y and a t t o r n e y ' s f e e f o r u n r e a s o n a b l e d e n i a l . 
E x t e n t of d i s a b i l i t y , the p r o p r i e t y of S A I F ' s d e n i a l and the 
r e a s o n a b l e n e s s of S A I F ' s d e n i a l a r e the i s s u e s on r e v i e w . 

C l a i m a n t i s a 38 y e a r o l d man who was compensably i n j u r e d on 
October 16, 1975 when a t r e e f e l l on him i n j u r i n g h i s r i g h t s h o u l 
der and r e n d e r i n g him u n c o n s c i o u s f o r a t i m e . He was d i a g n o s e d a s 
h a v i n g a minor f r a c t u r e of the e l e v e n t h r i b . By F e b r u a r y 1976 i t 
was f e l t t h a t t h e f r a c t u r e , a s w e l l a s any m uscle s t r a i n s , s h o u l d 
have c l e a r e d up. However, c l a i m a n t c o m p l a i n e d o f s e v e r e p a i n and 
s e n s i t i v i t y to touch i n h i s r i g h t s h o u l d e r a t t h a t t i m e . Dr. 
Harwood, a c o n s u l t a n t to S A I F , examined c l a i m a n t and o p i n e d : 

"As f a r a s o b j e c t i v e f i n d i n g s a r e c o n c e r n e d , 
t h e s e were a t a minimum. S u b j e c t i v e 
symptoms and c o m p l a i n t s were beyond b e l i e f 
i n t h i s c a s e . I t i s f e l t by t h i s examiner 
the o n l y improvement t h a t c o u l d be accomp
l i s h e d w i t h t h i s c l a i m a n t would be a 
n e u r o p s y c h i a t r y c o n s u l t a t i o n . " 

Dr. Spady, c l a i m a n t ' s then t r e a t i n g p h y s i c i a n , i n d i c a t e d t h a t he 
a g r e e d w i t h Dr. Harwood's r e p o r t but added: 

" I do not f e e l t h a t t h i s c l a i m a n t i s a 
m a l i n g e r e r . I t would appear to me t h a t he 
i s a f r i g h t e n e d and c o n f u s e d p e r s o n , mani
f e s t i n g s i g n i f i c a n t f u n c t i o n a l problems 
r e l a t i v e to h i s i n j u r y . " 

C l a i m a n t c o n t i n u e d to v i s i t p h y s i c i a n s who c o n t i n u e d to o p i n e t h a t 
he had l i t t l e i n the way of o b j e c t i v e symptoms and who c o n t i n u e d to 
s u g g e s t p s y c h o l o g i c a l c o u n s e l i n g . 

D e s p i t e t h e s e s u g g e s t i o n s , c l a i m a n t d i d not s e e a m e n t a l 
h e a l t h p r o f e s s i o n a l u n t i l September 1976, a l m o s t one y e a r a f t e r h i s 
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i n d u s t r i a l i n j u r y . Dr. Hickman, a c l i n i c a l p s y c h o l o g i s t , e v a l u a t e d 
c l a i m a n t a t t h a t t i m e . He d i a g n o s e d c l a i m a n t a s s u f f e r i n g from 
" t r a u m a t i c n e u r o s i s w i t h a n x i e t y , p e r s i s t e n t d e p r e s s i o n , f e e l i n g s 
of f e a r and i n a d e q u a c y , and i n c i p i e n t p s y c h o t i c developments i d e n 
t i f i a b l e a s a p a r a n o i d type o f s c h i z o p h r e n i a . " 

He f e l t t h a t c l a i m a n t was not m e d i c a l l y s t a t i o n a r y but v o i c e d 
c o n c e r n over h i s p r o g n o s i s f o r improvement. He s a i d t h a t the 
a l m o s t one-year d e l a y i n g e t t i n g p s y c h o l o g i c a l h e l p f o r c l a i m a n t 
a f t e r h i s i n j u r y would c a u s e problems i n t r e a t i n g the c o n d i t i o n . 
He too o p i n e d t h a t c l a i m a n t i s not a m a l i n g e r e r . 

Dr. S u l l i v a n , a n o t h e r c l i n i c a l p s y c h o l o g i s t , saw c l a i m a n t i n 
November 1976 a t t h e r e q u e s t of S A I F . Dr. S u l l i v a n noted t h a t 
c l a i m a n t c o m p l a i n e d of a v a r i e t y of p a i n s i n t h e r i g h t s i d e of h i s 
body, m u s c l e weakness i n the r i g h t s i d e , extreme p a i n upon any 
e x e r t i o n of t h e r i g h t s i d e and kid n e y problems. Dr. S u l l i v a n noted 
t h a t he was unable t o f i n d any e v i d e n c e t h a t c l a i m a n t ' s c o m p l a i n t s 
were m o t i v a t e d by any hope of g a i n . He f e l t t h a t the f a c t t h a t 
c l a i m a n t i s a member of the R u s s i a n "Old B e l i e v e r s " community Was 
s i g n i f i c a n t . 

"He f e e l s p r e s s e d by the r e l i g i o u s and 
s o c i a l l e a d e r s of the Old B e l i e v e r s R u s s i a n 
community who e n f o r c e the view t h a t members 
of t h e i r group s h o u l d never t a k e ' w e l f a r e ' 
and convey s t r o n g d i s a p p r o v a l to Mr. 
B a r s u k o f f f o r h i s h a v i n g r e c e i v e d d i s a b i l i t y 
payments. These i n j u r i e s do i n t e r a c t w i t h 
h i s r e l i g i o u s b e l i e f s and he h o l d s the 
c o n v i c t i o n t h a t he was h u r t b e c a use of 
s i n . . . . E v e n i f Mr. B a r s u k o f f were to r e c e i v e 
a permanent complete d i s a b i l i t y g r a n t , the 
p r e s s u r e and d i s a p p r o v a l he r e c e i v e s from 
h i s c u l t u r a l group would not r e l e n t , and I 
do not b e l i e v e the f i n a n c i a l rewards would 
be s u f f i c i e n t to m o t i v a t e him to make su c h a 
move a g a i n s t s t r o n g l y h e l d c u l t u r a l norms." 

Dr. S u l l i v a n s a i d t h a t he thought c l a i m a n t ' s p a i n was p r i m a r i l y a 
p s y c h o l o g i c a l r e a c t i o n to h i s p h y s i c a l i n j u r y . He s p e c i f i c a l l y 
noted t h a t c l a i m a n t was not m a l i n g e r i n g . 

Throughout 1977 c l a i m a n t c o n t i n u e d to v i s i t Dr. Hickman and 
Dr. F l e m i n g a t the p s y c h o l o g y c e n t e r . He a l s o saw Dr. Ho, an 
o s t e o p a t h i c p h y s i c i a n , who i n d i c a t e d t h a t he thought the major 
p o r t i o n of c l a i m a n t ' s p a i n was p s y c h o l o g i c a l . I n September 1977 
c l a i m a n t f i r s t saw Dr. R i n e h a r t , M.D., who i s the o n l y p h y s i c i a n 
who b e l i e v e s t h a t c l a i m a n t has o b j e c t i v e p h y s i c a l p r o b l e m s . 

I n August 1978 Dr. P a r v a r e s h , a p s y c h i a t r i s t , e v a l u a t e d c l a i m 
a n t f o r S A I F . Dr. P a r v a r e s h opined t h a t c l a i m a n t "has much uncon
t r o l l e d a n x i e t y a s s o c i a t e d w i t h p s y c h o p h y s i o l o g i c a l m u s c u l o s k e l e t a l 
d i s o r d e r . " Dr. P a r v a r e s h f e l t t h a t c l a i m a n t was e s s e n t i a l l y 
s e e k i n g n u r t u r a n c e and t h a t the w o r k e r s ' compensation s y s t e m was 
p r o v i d i n g t h a t n u r t u r a n c e f o r him. 

O r t h o p a e d i c C o n s u l t a n t s a l s o e v a l u a t e d c l a i m a n t i n August 
1978. They f e l t c l a i m a n t was s u f f e r i n g from " p o s t - t r a u m a t i c 
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n e u r o s i s . " They were unable to document any o r t h o p e d i c d i s a b i l i t y 
b e c a u s e of i n c o n s i s t e n c i e s i n the e x a m i n a t i o n . They recommended 
" i n p a t i e n t t r e a t m e n t w i t h a p s y c h i a t r i c e m p h a s i s " i n a p a i n c e n t e r . 

I n J a n u a r y 1977 a v o c a t i o n a l r e h a b i l i t a t i o n c o u n s e l o r o p i n e d 
t h a t due to the time s i n c e the o r i g i n a l a c c i d e n t and l a c k o f p r o 
g r e s s i n o t h e r r e h a b i l i t a t i o n e f f o r t s , " i t a p p e a r s the c h a n c e s of 
r e t u r n i n g Mr. B a r s u k o f f [ t o the l a b o r market] a r e v e r y s l i m . " 

Dr. K l o o s , a n e u r o l o g i c a l s u r g e o n , r e p o r t e d to Dr. R i n e h a r t i n 
F e b r u a r y 1979 t h a t he f e l t c l a i m a n t ' s c o m p l a i n t s of s e v e r e p a i n i n 
h i s r i g h t s i d e had no o r g a n i c b a s i s . He f e l t t h ey were 
" f u n c t i o n a l . " He urged t h a t c l a i m a n t be encouraged to a t t e n d the 
Northwest P a i n C l i n i c . 

S h o r t l y t h e r e a f t e r c l a i m a n t was e v a l u a t e d by the N orthwest 
P a i n C l i n i c . The c l i n i c s t a f f f e l t t h a t c l a i m a n t s u f f e r e d from a 
moderate h y s t e r i c a l c o n v e r s i o n r e a c t i o n . They f e l t the p r o g n o s i s 
f o r i n c r e a s e d a c t i v i t y and r e d u c t i o n of e m o t i o n a l component was 
moderate but f o r r e t u r n to work was poor. Dr. Yospe, a s t a f f 
p s y c h o l o g i s t a t the P a i n C l i n i c , o pined t h a t c l a i m a n t was not 
m a l i n g e r i n g , but had l e a r n e d to use the p a i n symptoms a s a means 
of s a t i s f y i n g s t r o n g dependency needs and of d e a l i n g w i t h h i s 
f e e l i n g s of i n a d e q u a c y . 

I n A p r i l 1979 Dr. Ho r e p o r t e d t h a t c l a i m a n t f e l t he was l o s i n g 
h i s mind a t t i m e s . 

C l a i m a n t a t t e n d e d the P a i n C l i n i c d u r i n g March 1979. 
F o l l o w i n g h i s d i s c h a r g e the p r o g n o s i s f o r h i s r e t u r n to work was 
c o n s i d e r e d o n l y f a i r . 

I n September 1979 c l a i m a n t began a v o c a t i o n a l r e h a b i l i t a t i o n 
program a t T u a l a t i n V a l l e y Workshop. The program was t e r m i n a t e d 
b e c a u s e c l a i m a n t r e p o r t e d t h a t i t c a u s e d p a i n which he c o u l d n o t 
t o l e r a t e . 

I n March 1980 Dr. C h e s t e r , M.D., r e p o r t e d t h a t c l a i m a n t was 
s e v e r e l y i m p a i r e d (80%-100%) by h i s p s y c h o p h y s i o l o g i c a l m u s c u l o 
s k e l e t a l d i s o r d e r . He f e l t t h a t c l a i m a n t was t o t a l l y d i s a b l e d and 
c o u l d do no work e x c e p t p o s s i b l y s e l f - e m p l o y m e n t . 

Dr. R o b e r t s , a p s y c h i a t r i s t , e v a l u a t e d c l a i m a n t a t c l a i m a n t ' s 
a t t o r n e y ' s r e q u e s t i n May 1980. He saw c l a i m a n t t h r e e t i m e s i n 
p r e p a r a t i o n f o r h i s w r i t t e n e v a l u a t i o n . He noted t h a t c l a i m a n t was 
a l e r t and o r i e n t e d i n a l l s p h e r e s . C l a i m a n t ' s thought a s s o c i a t i o n 
i s d e s c r i b e d a s b e i n g good, h i s memory adequate and h i s i n t e l l e c t 
n o rmal. Dr. R o b e r t s f e l t t h a t c l a i m a n t ' s i n s i g h t i n t o h i s problem 
was n i l . He f e l t t h a t c l a i m a n t ' s b e l i e f t h a t he i s p h y s i c a l l y 
d i s a b l e d b o r d e r s on d e l u s i o n a l . He noted t h a t c l a i m a n t d e n i e d 
h a l l u c i n a t i o n s . Dr. R o b e r t s s a i d t h a t a f t e r the f i r s t two v i s i t s 
he d i d not b e l i e v e c l a i m a n t was d e l u s i o n a l but by the t h i r d v i s i t 
he came to b e l i e v e c l a i m a n t was d e l u s i o n a l . He d i a g n o s e d : 

"At l e a s t a s e v e r e mixed-type n e u r o s i s , 
p r e d o m i n a t e l y h y s t e r i c i n n a t u r e w i t h 
c o n v e r s i o n symptoms; however, a f t e r my 
t h i r d s e s s i o n a s d e s c r i b e d w i t h the 
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p a t i e n t , I am i n c l i n e d to b e l i e v e t h a t i n 
a c t u a l i t y I may be d e a l i n g w i t h a pseudo-
n e u r o t i c form of s c h i z o p h r e n i a . " 

I n June 1980 c l a i m a n t was a d m i t t e d t o the emergency room o f 
th e S i l v e r t o n h o s p i t a l w i t h complete r i g h t s i d e p a r a l y s i s . He was 
d i a g n o s e d t h e r e a s h a v i n g a c h r o n i c a n x i e t y s t a t e and h y s t e r i c a l 
p a r a l y s i s . 

I n J u l y 1980 Dr. R o b e r t s r e p o r t e d t h a t he c o n t i n u e d t o s e e 
c l a i m a n t . He opined t h a t c l a i m a n t ' s p s y c h i a t r i c d i f f i c u l t i e s were 
w o r k - r e l a t e d . He s p e c i f i c a l l y noted t h a t he d i d not b e l i e v e t h a t 
c l a i m a n t was m a l i n g e r i n g . I n J a n u a r y 1981 Dr. R o b e r t s r e p o r t e d 
t h a t c l a i m a n t had stopped s e e i n g him. He noted a t t h a t time t h a t 
t h e p r o g n o s i s remained guarded. 

I n F e b r u a r y 1980 Dr. P a r v a r e s h a g a i n e v a l u a t e d c l a i m a n t . He 
c o n t i n u e d t o d i a g n o s e a n x i e t y t e n s i o n a s s o c i a t e d w i t h p s y c h o p h y s i o 
l o g i c a l m u s c u l o s k e l e t a l d i s o r d e r . He f e l t t h a t c l a i m a n t s u f f e r e d 
from exogenous d e p r e s s i o n , t h a t i s d e p r e s s i o n r e l a t e d to s p e c i f i c 
s i t u a t i o n s . He p l a c e d c l a i m a n t ' s p s y c h i a t r i c impairment i n the 
m i l d c a t e g o r y and recommended permanent p a r t i a l d i s a b i l i t y o f 15% 
b e c a u s e he f e l t t h a t h i s p r e s e n t p s y c h i a t r i c impairment was a 
w o r s e n i n g of h i s u n d e r l y i n g c o n d i t i o n . 

At t h e same time O r t h o p a e d i c C o n s u l t a n t s e v a l u a t e d c l a i m a n t 
and f e l t t h a t t h e r e was no o b j e c t i v e e v i d e n c e o f n e u r o l o g i c a l or 
o r t h o p e d i c impairment. They noted a marked improvement i n t he 
e x a m i n a t i o n from t h e i r p r e v i o u s e x a m i n a t i o n . 

Dr. R i n e h a r t d i s a g r e e d w i t h O r t h o p a e d i c C o n s u l t a n t s ' r e p o r t 
b e c a u s e he f e l t t h e r e were o b j e c t i v e s i g n s of c l a i m a n t ' s p a i n . 

I n March 1982 Dr. R o b e r t s a g a i n saw c l a i m a n t . He noted t h a t 
s i n c e he had l a s t s een c l a i m a n t , c l a i m a n t ' s manner o f l i v i n g had 
c o n t i n u e d t o d e t e r i o r a t e . C l a i m a n t t o l d him t h a t he b e l i e v e d t h a t 
God was p u n i s h i n g him f o r be i n g a bad p e r s o n . He noted t h a t c l a i m 
a n t seemed u n a b l e t o c o n c e n t r a t e . T h e r e was l o o s e n e s s o f a s s o c i a 
t i o n o f t h o u g h t s . H i s i n t e l l i g e n c e seemed i m p a i r e d . C l a i m a n t 
r e p o r t e d h e a r i n g v o i c e s , p a r t i c u l a r l y a woman's v o i c e . H i s memory 
was markedly r e d u c e d . Dr. R o b e r t s opined t h a t h i s a n x i e t y was wel 
w i t h i n the p s y c h o t i c r a n g e . He noted t h a t c l a i m a n t had become 
s u i c i d a l . He f e l t c l a i m a n t ' s judgment and i n s i g h t were markedly 
i m p a i r e d compared to t he p r e v i o u s c o n t a c t s . Dr. R o b e r t s s a i d : 

" D i a g n o s t i c a l l y , t h i s i n d i v i d u a l has a 
c h r o n i c , u n d i f f e r e n t i a t e d form of 
s c h i z o p h r e n i a , and i n my o p i n i o n i s not 
c a p a b l e of g a i n f u l employment, and i s o n l y 
q u e s t i o n a b l y c a p a b l e of managing h i s own 
fu n d s . U n f o r t u n a t e l y , h i s c u l t u r a l 
background and f a m i l y c o n f l i c t s p r o b a b l y 
p r e v e n t any r e a l i s t i c thought of h i s h a v i n g 
a f a v o r a b l e p r o g n o s i s . . . . " 

Dr. R o b e r t s ' t e s t i m o n y a t the h e a r i n g was c o n s i s t e n t w i t h h i s 
w r i t t e n r e p o r t s . 

F o l l o w i n g the h e a r i n g . Dr. P a r v a r e s h r e v i e w e d t h e h e a r i n g t e s 
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timony and a g a i n examined c l a i m a n t . He d i s a g r e e d w i t h Dr. R o b e r t s , 
f i n d i n g no e v i d e n c e of thought d i s o r d e r , d e l u s i o n s or h a l l u c i n a 
t i o n s . He c o n t i n u e d to opine t h a t c l a i m a n t i s o n l y m i l d l y d i s a b l e d 
by a n x i e t y t e n s i o n . 

The R e f e r e e noted t h a t t h i s i s a c a s e i n which the b a t t l e 
l i n e s a r e c l e a r l y drawn. 

"Do I b e l i e v e Dr. R o b e r t s and c o n c l u d e t h a t 
t h i s man i s permanently and t o t a l l y 
d i s a b l e d , or do I b e l i e v e Dr. P a r v a r e s h and 
t h e r e f o r e deny the c l a i m a n t any 
b e n e f i t s . . . . " 

The R e f e r e e c o n c l u d e d t h a t Dr. R o b e r t s was more p e r s u a s i v e . We 
a g r e e . S A I F a r g u e s t h a t Dr. R o b e r t s ' o p i n i o n s h o u l d be e n t i t l e d to 
l i t t l e w e i g h t b e c a u s e h i s " d i a g n o s i s and r a t i n g were based on an 
i n c o r r e c t a s s u m p t i o n . " I t i s t r u e t h a t the h i s t o r y o f the 
compensable i n c i d e n t which Dr. R o b e r t s r e c i t e d i n h i s t e s t i m o n y i s 
e r r o n e o u s . However, the c o m p e n s a b i l i t y of c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n i s not i n i s s u e ; r a t h e r the i s s u e i s t h e e x t e n t of h i s 
d i s a b i l i t y . I t i s i r r e l e v a n t to d e t e r m i n i n g the e x t e n t o f c l a i m 
a n t ' s p s y c h o l o g i c a l problems whether the p s y c h i a t r i s t b e l i e v e s 
c l a i m a n t was h i t on the head by a t r e e and r e n d e r e d u n c o n s c i o u s or 
h i t on the c h e s t by a t r e e and r e n d e r e d u n c o n s c i o u s . S A I F p o i n t s 
to no i n c o r r e c t a s s u m p t i o n s by Dr. R o b e r t s which a r e r e l e v a n t to 
the i s s u e a t hand. 

Dr. R o b e r t s had the b e n e f i t of s e e i n g c l a i m a n t many more t i m e s 
than Dr. P a r v a r e s h . Dr. R o b e r t s o b s e r v e d t h a t i t took him s e v e r a l 
v i s i t s w i t h c l a i m a n t b e f o r e he began to r e a l i z e the f u l l e x t e n t of 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . I n a d d i t i o n , he d e s c r i b e d i n 
d e t a i l s i g n i f i c a n t d e t e r i o r a t i o n i n c l a i m a n t ' s c o n d i t i o n over 
s e v e r a l y e a r s which Dr. P a r v a r e s h a p p a r e n t l y d i d n o t o b s e r v e . Dr. 
R o b e r t s o b s e r v e d s i g n s of d e l u s i o n s . The f a c t t h a t t h o s e s i g n s 
were no t p r e s e n t d u r i n g any of Dr. P a r v a r e s h ' s e x a m i n a t i o n s does 
not mean they do n o t e x i s t . Dr. R o b e r t s ' c o n c l u s i o n t h a t c l a i m a n t 
c o u l d n o t work i s based on d e t a i l e d f i n d i n g s made a f t e r much o b s e r 
v a t i o n . I t i s b o l s t e r e d by the f a c t t h a t no one has e v e r i m p l i e d 
t h a t c l a i m a n t i s m a l i n g e r i n g , y e t s e v e r a l p r o f e s s i o n a l s have f e l t 
t h a t c l a i m a n t ' s p r o g n o s i s f o r e v e r r e t u r n i n g to work i s poor. 

We f i n d t h a t c l a i m a n t has proven by a p reponderance of the 
e v i d e n c e t h a t he i s permanently and t o t a l l y d i s a b l e d . 

We a g r e e w i t h the R e f e r e e t h a t t h e d e n i a l of m e d i c a l s e r v i c e s 
s h o u l d be o v e r t u r n e d a s too broad; however, we b e l i e v e the R e f e r e e 
e r r e d i n imposing a p e n a l t y and a t t o r n e y ' s f e e s f o r u n r e a s o n a b l e 
d e n i a l . S A I F ' s d e n i a l was based on the r e p o r t of O r t h o p a e d i c 
C o n s u l t a n t s which s t a t e d t h a t they f e l t no f u r t h e r t r e a t m e n t was 
a p p r o p r i a t e f o r c l a i m a n t . W h i l e S A I F s h o u l d have c o n f i n e d i t s 
d e n i a l to s p e c i f i c t r e a t m e n t which i t found u n n e c e s s a r y , i t s d e n i a l 
was based on and p h r a s e d i n language s i m i l a r to t h a t used by medi
c a l e x p e r t s and c o u l d not be s a i d to be u n r e a s o n a b l e . A c c o r d i n g l y , 
we r e v e r s e the R e f e r e e on the i s s u e of a p e n a l t y and a t t o r n e y ' s f e e 
f o r u n r e a s o n a b l e d e n i a l . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d September 22, 1982 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . Those p o r t i o n s of the R e f e r e e ' s o r d e r 
awarding c l a i m a n t permanent t o t a l d i s a b i l i t y and o v e r t u r n i n g S A I F ' s 
d e n i a l of m e d i c a l s e r v i c e s a r e a f f i r m e d . Those p o r t i o n s of the 
R e f e r e e ' s o r d e r imposing a p e n a l t y and a t t o r n e y ' s f e e f o r 
u n r e a s o n a b l e d e n i a l a r e r e v e r s e d . C l a i m a n t ' s a t t o r n e y i s awarded 
$650 a s a r e a s o n a b l e a t t o r n e y ' s f e e f o r s e r v i c e s on Board r e v i e w , 
to be p a i d by the S A I F C o r p o r a t i o n . 

Board Member Ba r n e s D i s s e n t i n g : 

I t i s Dr. R o b e r t s ' o p i n i o n , as I u n d e r s t a n d i t , t h a t c l a i m 
a n t ' s p s y c h o l o g i c a l problems a r i s e from g u i l t f e e l i n g s and peer 
group p r e s s u r e s because o f c l a i m a n t ' s r e c e i p t of w o r k e r s compensa
t i o n b e n e f i t s . I f Dr. R o b e r t s ' o p i n i o n i s found p e r s u a s i v e , a s i t 
was by the R e f e r e e and i s by the Board m a j o r i t y , c l a i m a n t ' s con
t i n u e d d i s a b i l i t y i s i n s u r e d : C l a i m a n t w i l l c o n t i n u e t o r e c e i v e 
w o r k e r s compensation b e n e f i t s , w i l l c o n t i n u e to have g u i l t f e e l i n g s 
and w i l l c o n t i n u e to s u f f e r peer group h o s t i l i t y . I n a s e n s e , we 
a r e c r e a t i n g t o t a l d i s a b i l i t y by awarding t o t a l d i s a b i l i t y . Not 
w i l l i n g to do something t h a t i s so i l l o g i c a l , I would r e v e r s e t h e 
R e f e r e e ' s award of t o t a l d i s a b i l i t y and, t h e r e f o r e , r e s p e c t f u l l y 
d i s s e n t . 

Reviewed by Board Members Barn e s and F e r r i s . 

The e m p l o y e r / i n s u r e r r e q u e s t s r e v i e w of R e f e r e e F o s t e r ' s o r d e r 
w h i c h found c l a i m a n t e n t i t l e d to r e c e i p t of compensation f o r tempo
r a r y t o t a l d i s a b i l i t y i n c o n n e c t i o n w i t h an a g g r a v a t i o n c l a i m by 
whic h c l a i m a n t s e e k s a d d i t i o n a l m e d i c a l s e r v i c e s , which t h e 
e m p l o y e r / i n s u r e r i s w i l l i n g to p r o v i d e . The e m p l o y e r / i n s u r e r , 
however, i s s u e d a p a r t i a l d e n i a l of time l o s s b e n e f i t s b e c a u s e 
c l a i m a n t had p r e v i o u s l y r e t i r e d ; the R e f e r e e i n e f f e c t , s e t a s i d e 
t h a t p a r t i a l d e n i a l . The i s s u e i s whether time l o s s c ompensation 
must be p a i d to a c l a i m a n t who, because of p r i o r r e t i r e m e n t , does 
not l o s e any wages due to compensable problems. 

The p a r t i e s s t i p u l a t e d to the f a c t s . I n November 1976 c l a i m 
a n t f e l l a t work and s u s t a i n e d compensable i n j u r i e s to her l e g s and 
h i p . T h a t i n j u r y l e d to h i p r e p l a c e m e n t s u r g e r y . C l a i m a n t was 
u l t i m a t e l y awarded compensation f o r 5% l o s s of the r i g h t l e g , 20% 
l o s s of the l e f t l e g and 35% u n s c h e d u l e d d i s a b i l i t y . 29 Van N a t t a 
424 ( 1 9 7 9 ) . I n December 1980 c l a i m a n t ' s a t t o r n e y s u b m i t t e d a c l a i m 
on c l a i m a n t ' s b e h a l f f o r a d d i t i o n a l c o m pensation. T h a t r e q u e s t was 
accompanied by a r e p o r t from Dr. H a y h u r s t t h a t s u g g e s t e d t h a t 
c l a i m a n t ' s a r t i f i c i a l h i p j o i n t p o s s i b l y r e q u i r e d r e v i s i o n s u r g e r y . 
On J a n u a r y 27, 1981 the i n s u r e r took the p o s i t i o n t h a t i t would pay 
f o r s u r g e r y b ut would not pay c l a i m a n t time l o s s b e n e f i t s : 

AGNES BRECH, C l a i m a n t 
P o z z i , W i l s o n , e t a l . , C l a i m a n t ' s A t t o r n e y s 
S c h w a b e , e t a l . , D e f e n s e A t t o r n e y s 

WCB 81-00582 
J u l y 28, 1983 
O r d e r on R e v i e w 

" P l e a s e be a d v i s e d t h a t we w i l l c o n t i n u e t o 
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pay f o r m e d i c a l t r e a t m e n t f o r your h i p 
c o n d i t i o n a s per ORS 656.245. However, our 
i n f o r m a t i o n i s you were r e t i r e d a t the time 
of your a g g r a v a t i o n . You have n o t , 
t h e r e f o r e , s u f f e r e d any wage l o s s . We must 
d e c l i n e t o pay any temporary t o t a l 
d i s a b i l i t y payments w h i l e you a r e p u r s u i n g 
t h i s m e d i c a l t r e a t m e n t . " 

The d a t e and c i r c u m s t a n c e s of c l a i m a n t ' s r e t i r e m e n t were n o t 
c o v e r e d by the p a r t i e s ' s t i p u l a t i o n , but the p a r t i e s d i d " s t i p u l a t e 
t h a t a t the time of her [December 1980] c l a i m f o r r e - o p e n i n g , 
c l a i m a n t was not r e g u l a r l y employed, nor had she sought employment 
s i n c e her l a s t arrangement of c ompensation." 

We have c o n c l u d e d i n R alph R. C u t r i g h t , WCB C ase No. 80-06928, 
35 Van Natta 1 1 4 2 ( d e c i d e d t h i s d a t e ) , t h a t a r e t i r e d , nonworking 
c l a i m a n t i s n o t e n t i t l e d to r e c e i v e b e n e f i t s f o r temporary t o t a l 
d i s a b i l i t y f o l l o w i n g a c c e p t a n c e of an a g g r a v a t i o n c l a i m f o r 
a d d i t i o n a l and t e m p o r a r i l y d i s a b l i n g m e d i c a l s e r v i c e s . For the 
r e a s o n s s t a t e d i n C u t r i g h t , the R e f e r e e ' s o r d e r i n t h i s c a s e must 
be r e v e r s e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 6, 1981 i s r e v e r s e d . The 
i n s u r e r ' s p a r t i a l d e n i a l d a t e d J a n u a r y 27, 1981 i s r e i n s t a t e d and 
a f f i r m e d . 

RALPH R. CU T R I G H T , C l a i m a n t WCB 8 0 - 0 6 9 2 8 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 2 8 , 1 9 8 3 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by the Board en banc. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f R e f e r e e F i n k ' s 
o r d e r to the e f f e c t t h a t the employer's a c c e p t a n c e of c l a i m a n t ' s 
a g g r a v a t i o n c l a i m o b l i g a t e d the employer to pay c l a i m a n t compensa
t i o n f o r temporary t o t a l d i s a b i l i t y even though c l a i m a n t had 
r e t i r e d b e f o r e the w o r s e n i n g of h i s c o n d i t i o n t h a t gave r i s e to 
h i s a g g r a v a t i o n c l a i m . The i s s u e i s whether time l o s s c o m pensation 
must be p a i d t o a c l a i m a n t who, because of p r i o r r e t i r e m e n t , does 
not l o s e any wages due to compensable problems. 

The p a r t i e s s t i p u l a t e d to the f a c t s . C l a i m a n t s u s t a i n e d a 
compensable head, neck and upper back i n j u r y i n A p r i l of 1977. I n 
a p r i o r p r o c e e d i n g , WCB C ase No. 78-04455, i t was u l t i m a t e l y d e t e r 
mined t h a t c l a i m a n t was e n t i t l e d to compensation f o r 15% l o s s of 
the r i g h t arm and 30% u n s c h e d u l e d u n s c h e d u l e d d i s a b i l i t y . R a l p h R. 
C u t r i g h t , 27 Van N a t t a 186 ( 1 9 7 9 ) , a f f ' d 42 Or App 617 ( 1 9 7 9 ) . 
W h i l e t h a t p r i o r p r o c e e d i n g was b e i n g l i t i g a t e d through t h e v a r i o u s 
l e v e l s , c l a i m a n t r e t i r e d i n December 1978. 

I n May 1980 Dr. B l a y l o c k r e p o r t e d t h a t c l a i m a n t ' s c e r v i c a l 
c o n d i t i o n had worsened, t h a t the worsened c o n d i t i o n was c a u s a l l y 
r e l a t e d to c l a i m a n t ' s A p r i l 1977 i n d u s t r i a l i n j u r y and t h a t s u r g e r y 
was i n d i c a t e d . Dr. B l a y l o c k performed a c e r v i c a l laminectomy i n 
June 1980. The s e l f - i n s u r e d employer a c c e p t e d c l a i m a n t ' s a g g r a v a 
t i o n c l a i m i n the s e n s e of p a y i n g f o r a l l m e d i c a l s e r v i c e s . How-
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e v e r , even though c l a i m a n t was o b v i o u s l y unable t o work f o l l o w i n g 
s u r g e r y , the s e l f - i n s u r e d employer d i d not pay compensation f o r 
temporary t o t a l d i s a b i l i t y . When c l a i m a n t ' s a t t o r n e y a s k e d f o r an 
e x p l a n a t i o n , the employer responded: 

" I t i s our p o s i t i o n t h a t Mr. C u t r i g h t has 
r e t i r e d and i s r e c e i v i n g s o c i a l s e c u r i t y 
b e n e f i t s a s w e l l as company p e n s i o n . I t 
would appear to us t h a t he i s no l o n g e r i n 
the l a b o r market, and t h e r e f o r e not l o s i n g 
wages. I t i s our u n d e r s t a n d i n g t h a t 
temporary d i s a b i l i t y b e n e f i t s a r e to be a 
wage l o s s r e p l a c e m e n t , and i n t h a t s e n s e , 
Mr. C u t r i g h t i s not l o s i n g wages." 

I n d i s a g r e e i n g w i t h the employer's p o s i t i o n and c o n c l u d i n g 
t h a t c l a i m a n t was e n t i t l e d to temporary d i s a b i l i t y c o m p e n s a t i o n , 
the R e f e r e e r e a s o n e d : 

"ORS 656.273 p r o v i d e s when a [ w o r k e r ' s 
c o n d i t i o n ] becomes a g g r a v a t e d the worker i s 
e n t i t l e d to a d d i t i o n a l c ompensation. There 
i s no e x c e p t i o n made f o r r e t i r e d w o r k e r s . 
Nor i s t h e r e an e x c e p t i o n made i n ORS 
656.210. 

* * * 

". . . i t i s w e l l known many r e t i r e d p e r s o n s 
r e t u r n to the l a b o r market on a p a r t time or 
c a s u a l b a s i s . Whether or not c l a i m a n t d i d 
so engage, a t the time of h i s h o s p i t a l i z a 
t i o n and s u r g e r y i n June 1980 he would not 
have been a b l e to engage i n any type of 
employment because of b e i n g t e m p o r a r i l y and 
t o t a l l y d i s a b l e d . " 

The R e f e r e e ' s l a t t e r p o i n t -- t h a t b e n e f i t s f o r temporary d i s 
a b i l i t y a r e i n t e n d e d to compensate f o r l o s s of o p p o r t u n i t y t o e a r n 
wages, not j u s t l o s t wages -- i s the s t r o n g e s t p o i n t i n s u p p o r t of 
the R e f e r e e ' s o r d e r . However, the R e f e r e e ' s f i r s t p o i n t -- t h a t 
the i s s u e b e f o r e us i s one of l e g i s l a t i v e i n t e n t -- r e q u i r e s exami
n a t i o n of the r e l e v a n t s t a t u t e s . 

A common theme or a s s u m p t i o n i n the Workers' Compensation Law 
i s t h a t t h e Law a p p l i e s to workers i n j u r e d w h i l e e a r n i n g wages and 
t h a t some b e n e f i t s a r e based i n p a r t on wages e a r n e d . ORS 656.027, 
6 5 6 . 0 0 5 ( 2 7 ) , 6 5 6 . 0 0 5 ( 2 8 ) . There a r e some e x c e p t i o n s . The Law a l s o 
can a p p l y t o unpaid m u n i c i p a l v o l u n t e e r s , ORS 656.031; to c e r t a i n 
u n p a i d s t u d e n t s and t r a i n e e s , ORS 655.615, 656.033, 656.135 and 
656.138; and to p o s s i b l y unpaid j a i l i n m a t e s , ORS 656.041. But 
even i n t h e s e e x c e p t i o n a l s i t u a t i o n s , the Law p r o v i d e s f o r the 
e s t a b l i s h m e n t of an "assumed wage" upon which premiums and b e n e f i t s 
a r e then b a s e d . 

Thus, the s t a t u t e g o v e r n i n g temporary t o t a l d i s a b i l i t y , ORS 
656.210, p r o v i d e s t h a t when a worker i s i n j u r e d and u n a b l e t o work 
"the worker s h a l l r e c e i v e d u r i n g the p e r i o d of t h a t t o t a l 
d i s a b i l i t y compensation e q u a l to 66-2/3 o f [ t h e w o r k e r ' s a c t u a l or 
assumed] wages. . ." (Emphasis added.) T h i s i s c o n s i s t e n t w i t h 
the s t a t e d purpose of p r o v i d i n g "income b e n e f i t s to i n j u r e d w o r k e r s 
and t h e i r d ependents." ORS 6 5 6 . 0 1 2 ( 2 ) ( a ) (emphasis a d d e d ) . 
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The q u e s t i o n of p a y i n g temporary t o t a l d i s a b i l i t y to a r e t i r e d 
c l a i m a n t c o u l d not a r i s e under an o r i g i n a l i n j u r y c l a i m b e c a u s e , 
by d e f i n i t i o n , f o r an i n j u r y to a r i s e out of and i n the c o u r s e of 
employment, t h e c l a i m a n t would have been e a r n i n g wages a t t h e time 
of t h e i n j u r y . The q u e s t i o n of p a y i n g temporary t o t a l d i s a b i l i t y 
to a r e t i r e d c l a i m a n t c o u l d a r i s e under an o r i g i n a l d i s e a s e c l a i m 
b e c a u s e , due to the l a t e n c y p e r i o d of some w o r k - r e l a t e d d i s e a s e s , 
i t i s p o s s i b l e t h a t t h e c l a i m a n t would have r e t i r e d b e f o r e t h e d i s 
e a s e was d i a g n o s e d . And, as i n the p r e s e n t c a s e , t h a t q u e s t i o n c a n 
a r i s e i n t h e c o n t e x t of an a g g r a v a t i o n c l a i m i f t he c l a i m a n t 
r e t i r e s b e f o r e h i s or her c o n d i t i o n w o r s e n s . 

We do not t h i n k t h e a g g r a v a t i o n s t a t u t e , ORS 656.273, s h e d s 
much l i g h t on t h e p r e s e n t i s s u e . I t c r e a t e s an e n t i t l e m e n t "to 
a d d i t i o n a l c o m pensation . . . f o r worsened c o n d i t i o n s r e s u l t i n g 
from t h e o r i g i n a l i n j u r y " w i t h o u t any d e f i n i t i o n of what type of 
com p e n s a t i o n s h o u l d be p r o v i d e d . T h i s l a c k of d e f i n i t i o n has 
c a u s e d us t o p r e v i o u s l y note t h a t the g e n e r i c term, " a g g r a v a t i o n 
c l a i m , " c o v e r s r e q u e s t s f o r any and a l l forms of a d d i t i o n a l compen
s a t i o n , i n c l u d i n g j u s t r e q u e s t s f o r m e d i c a l s e r v i c e s , which i s how 
the employer p r o c e s s e d the a g g r a v a t i o n c l a i m h e r e i n i s s u e . 
W i l l a r d B. E v a n s , 34 Van N a t t a 490 ( 1 9 8 2 ) , r e v ' d on o t h e r grounds, 
Evans v . S A I F , 6"2 Or App 182 (1983) ; Mary Ann H a l l , 31 Van N a t t a 
56 ( 1 9 8 1 ) . I n s h o r t , we do not t h i n k t h e r e f e r e n c e i n ORS 656.273 
to " a d d i t i o n a l c o m p e n s a t i o n " i n c o n n e c t i o n w i t h an a g g r a v a t i o n 
c l a i m c o n s t i t u t e s l e g i s l a t i v e d i r e c t i o n t h a t temporary d i s a b i l i t y 
b e n e f i t s s h o u l d be p a i d to a r e t i r e d c l a i m a n t a f t e r t h e 
e m p l o y e r / i n s u r e r a c c e p t s t h a t r e t i r e d c l a i m a n t ' s a g g r a v a t i o n c l a i m . 

Nor do we a g r e e c o m p l e t e l y w i t h the R e f e r e e ' s r e a s o n i n g about 
the l a c k of any e x c e p t i o n f o r r e t i r e d p e r s o n s i n ORS 656.273 or 
656.210. We d e a l w i t h a system i n which the r i g h t s to v a r i o u s 
forms of compensation b e n e f i t s a r e c r e a t e d by s t a t u t e . E n t i t l e m e n t 
i s s u e s t h u s n e c e s s a r i l y i n v o l v e q u e s t i o n s of s t a t u t o r y c o n s t r u c 
t i o n . The a b s e n c e of an e x p r e s s s t a t u t o r y e x c e p t i o n may be some 
s m a l l i n d i c a t i o n of l e g i s l a t i v e i n t e n t , but we t h i n k i t would t u r n 
normal s t a t u t o r y c o n s t r u c t i o n d o c t r i n e on i t s head to c o n c l u d e t h a t 
l e g i s l a t i v e i n t e n t t o c r e a t e an e n t i t l e m e n t i s per s e e s t a b l i s h e d 
by t h e a b s e n c e of an e x p r e s s s t a t u t o r y e x c e p t i o n . For example, t h e 
s t a t u t e s have been i n t e r p r e t e d as e x p r e s s i n g a l e g i s l a t i v e i n t e n t 
t h a t p a i n ( as d i s t i n g u i s h e d from d i s a b l i n g p a i n ) i s not compen
s a b l e , even though t h e r e i s no e x p r e s s s t a t u t o r y e x c l u s i o n of 
co m p e n s a t i o n f o r p a i n . Walker v. Compensation Department, 248 Or 
195 ( 1 9 6 7 ) . L i k e w i s e , i t i s u n i v e r s a l l y assumed t h a t t h e p r e s e n t 
s t a t u t e s do not p e r m i t compensation f o r s c a r r i n g or d i s f i g u r e m e n t , 
even though t h e r e i s no e x p r e s s s t a t u t o r y e x c l u s i o n . 

F i n a l l y , a s f o r the s u g g e s t i o n t h a t the l e g i s l a t u r e ' s i n t e n t 
on t h e q u e s t i o n now b e f o r e us i s proven by i t s f a i l u r e to e n a c t 
v a r i o u s b i l l s , we c a n o n l y r e p e a t what t h e a p p e l l a t e c o u r t s have 
o f t e n s a i d : "The f a i l u r e of the l e g i s l a t u r e to p a s s a p a r t i c u l a r 
p r o p o s a l i s of du b i o u s v a l u e i n i n t e r p r e t i n g t h e l e g i s l a t i o n w h i c h 
was p a s s e d . " OSEA v. Workers' Compensation Dept., 51 Or App 55, 59 
( 1 9 8 1 ) . 

The C o u r t of A p p e a l s has commented on the i n t e n t b e h i n d time 
l o s s b e n e f i t s , a l b e i t not i n the p r e c i s e c o n t e x t now b e f o r e u s . 
I n T a y l o r v . S A I F , 40 Or App 437, 440 ( 1 9 7 9 ) , t h e c o u r t o b s e r v e d : 
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"Temporary t o t a l d i s a b i l i t y i s compensation 
f o r l o s s of income u n t i l c l a i m a n t ' s 
c o n d i t i o n becomes s t a t i o n a r y i n o r d e r to 
e n a b l e a c l a i m a n t to s u p p o r t s e l f and 
f a m i l y d u r i n g t h a t p e r i o d . The r a t e o f 
payment f o r temporary t o t a l d i s a b i l t y i s 
c a l c u l a t e d on the b a s i s of c l a i m a n t ' s wages 
a t the time of the i n j u r y , ORS 656.210, and 
the t o t a l amount depends on the l e n g t h of 
time c l a i m a n t ' s c o n d i t i o n i s u n s t a b l e . ORS 
6 5 6 . 2 6 8 ( 1 ) . " 

I n o t h e r words, we u n d e r s t a n d T a y l o r to say the r a t i o n a l e of bene
f i t s f o r temporary t o t a l d i s a b i l i t y i s to r e p l a c e l o s t wages. See 
a l s o Hedlund v. S A I F , 55 Or App 313 ( 1 9 8 1 ) . 

A q u e s t i o n i n Stone v. S A I F , 57 Or App 808 (1982) , r e v i e w d i s 
m i s s e d 294 Or 442 ( 1 9 8 3 ) , was whether, pending c l a i m a c c e p t a n c e or 
d e n i a l , an e m p l o y e r / i n s u r e r s h o u l d pay i n t e r i m c ompensation to a 
c l a i m a n t who had p r e v i o u s l y r e t i r e d . The C o u r t of A p p e a l s answered 
t h a t q u e s t i o n i n the a f f i r m a t i v e : 

"The i n t e r i m compensation p r o v i d e d f o r i n 
ORS 656.262(4) p r e v e n t s an employer from 
d e l a y i n g a c c e p t a n c e or d e n i a l of a c l a i m . 
J o n e s v. Emanuel H o s p i t a l , 280 Or 147, 
151-52, 570 P2d 70 ( 1 9 7 7 ) . The l i a b i l i t y 
f o r i n t e r i m compensation a t t a c h e s even i f 
the c l a i m i s u l t i m a t e l y h e l d noncompen-
s a b l e . J o n e s v. Emanuel H o s p i t a l , s u p r a . 
T h e r e i s no a u t h o r i t y f o r d enying 
compensation due to the age or r e t i r e m e n t 
s t a t u s of a c l a i m a n t . " 

I n o t h e r words, we u n d e r s t a n d Stone to s a y the p r i n c i p a l r a t i o n a l e 
of i n t e r i m compensation b e n e f i t s i s i n the n a t u r e of a p e n a l t y t o 
encourage prompt a c c e p t a n c e or d e n i a l of a c l a i m . 

T a y l o r and Stone can be r e a d i l y r e c o n c i l e d -- up to a p o i n t . 
Stone i d e n t i f i e s a l e g i s l a t i v e i n t e n t to r e q u i r e payment of i n t e r i m 
c o m p ensation pending a c c e p t a n c e or d e n i a l of c l a i m s a s a way to 
promote e m p l o y e r / i n s u r e r e f f i c i e n c y i n r e s p o n d i n g to c l a i m s . 
T a y l o r i d e n t i f i e s a l e g i s l a t i v e i n t e n t to r e q u i r e payment o f 
temporary t o t a l d i s a b i l i t y compensation a f t e r c l a i m a c c e p t a n c e a s 
a r e p l a c e m e n t f o r l o s t wages. Thus, g i v e n t h e d i f f e r e n t p u r p o s e s 
of t h e s e d i f f e r e n t forms of compensation, i t i s p o s s i b l e t h a t a 
r e t i r e d c l a i m a n t wpuld r e c e i v e i n t e r i m c ompensation u n t i l t h e time 
of c l a i m a c c e p t a n c e , but then not be e n t i t l e d to time l o s s compen
s a t i o n a f t e r c l a i m a c c e p t a n c e . S t r a n g e a s i t may seem, s u c h a 
r e s u l t a p p e a r s f u l l y c o n s i s t e n t w i t h both T a y l o r and S t o n e . 
However, we a r e not s u r e t h a t r e s u l t i s c o n s i s t e n t w i t h a c o n c e p t 
e x p r e s s e d i n Petshow v. P t l d . B o t t l i n g Co., 62 Or App 614, 619 
( 1 9 8 3 ) , t h a t " t h e r e i s l i t t l e d i f f e r e n c e between [temporary t o t a l 
d i s a b i l i t y ] on an a c c e p t e d c l a i m and ' i n t e r i m c o m p e n s a t i o n ' p a i d 
by an undecided i n s u r e r " because "both a r e d e r i v e d from the same 
s t a t u t e . " C a r r i e d one s m a l l s t e p toward the l o g i c a l c o n c l u s i o n , 
Petshow s u g g e s t s t h a t : (1) E i t h e r both p r e - a c c e p t a n c e time l o s s 
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( " i n t e r i m c ompensation") and p o s t - a c c e p t a n c e time l o s s s h o u l d be 
p a i d r e g a r d l e s s o f a c t u a l l o s s o f wages; o r (2) n e i t h e r s h o u l d be 
p a i d u n l e s s ^therggiSq^n...actual. l p s s . : o f wages . Y 1 C f n A n , t h o n y A. Bono, 
35 Van N a t t a 1''J(19lB3^ T j ^ n i t e r im p a i d to a 
c l a i m a n t who isojict^gl^ly^Wo.r.kijn.9j a j t ^ h g o ^ i i n e ^ th.e* c l a i m a n t makes a 
c l a i m ) . b i t e £• & ijoqqua o-j .1;; Ba < ••• r o c ?>Xd5ss 

i o 9-JivdT «.&o 1 1 s 1 .1 sci-j <%a.• i«& v l x ^ * 5 
We c o n c l u d e ! t h a t j c t h e • an a l g o u s - , precedents-!; a r ^ . i n p o n c l u s i v e . 

Vie a l s o conclude., t h a t , .there, i s , , l i t t l e * , o j L no... d-ir.e.c-t,.indication o f 
whether the jL te tgiSjlattuy^ intended,jt^hat 3.time 0 lQ-ss-j o.n, a a j a c c e p t e d 
c l a i m be p a i d £ 0 " ,ajx.eiir.e,dj c-lai^a^t-^^ndeed,,-we.-are ,not even s u r e 
the l e g i s l a t u r e eyet^£o,r\sJ.d.ere;d0jthaj't-,,speci£,!£,,gjuestip-n.* We t h u s 
r e l y on the b e s t a v a i l a b l e i n d i c a t i o n s o f l e g i s 4 l ; a t i v e ; ^ i n t e n t , 
i n c l u d i n g the p o s s i b i l i t y o f t r y i n g to i d e n t i f y the p r o b a b l e 
l e g i s l a t i v e . . ; answjer s -ha^i4t^pasidexjedv ('jthe- squje&tfipn -of tinie .•los is,. , r, r 

compen s a£.-î ,n.; fpx~ t ejkirjed} pex^ojiisT^T'T-it-. a '. o ' •,..-••:-» •> , ,-, •.v.; 1 o . 1 5 

One t h i n g t h a t i s r a t h e r c l e a r i s t h a t f o r most c l a i m s " a n d 
mpsjtn clajimantS'/ fctume <3(pss ;.cpmpensatip.n,fis t i e d to a c t u a l . l o s s ,of 
wages>.on iThes cexcepfrispfia 1 .si.tua t ions> Ji'nvoly i n g : mun i c i p a 1 vol.un t e e r-sv, -
c e r t a i n ; s^jj:djen#8^n^c -atie, fal^.^expr e s s l y : ..spelled.- out by s t a t u t e ; 
by'iywsne a l e s q q ^ "io j ? - . : o J . V : . - . : '̂ . . ' • • .; • • [ -, 

and a l l i n v o l v e time l o s s compensation ba.sed, on "assumed" wages. » 
We t h i n k t h i s i s some i n d i c a t i o n t h a t , u n l e s s a c l a i m a r i s e s under 
one of the exceptionals/assumed-wage s t a t u t e s , the l e g i s l a t u r e 
i n t e n d e d time loss:; c.pjnpensa.-t'ipjn ,_t :p-replace,'-.truly l o s t wages. i t 
would f o l l o w thait.iso r»etirejd c l a i m a n t who i s not l o s i n g or has no t 
t r u l y l o s t wages ,d;ue to comp^nsAble p h y s i c a l pro.blems s h o u l d not 
r e c e i v e time lp.s;siicj>mp;ens»tiotn7.vVSI.) ii''h: ' 

h «ev-! <• ').:-' .;&J i 6 fiw.f j • .... • • : • . 
However, ther^et^n)a:ins^xthe vPPJS.s.i.pi;lity,,.- noted, above, t h a t a 

r e t i r e d c l a i m a n t cwho 4;s. ?ph,ysji.pa :l ;ly:curable jto.: work has a c o g n i z a b l e 
l o s s t h a t t h e l e g i s l a t u r e wouldi haive~ wanted t o compensate' -- t h e 
o p p o r t u n i t y to r e t u r n ^t'o'^t'lfe' f-a^or^nia^fk'et? * i n a t h i s vcase , f o r 
example, followihg^cla^ima'nt , ,s , ;Ajun'e' l 598Q"'cefv*ical s u r g e r y , i t would 
have been i m p o s s i b l e f o r c l a i m a n t to r-seesk' employment had he wanted 
to do s o . For . r e t i r e d c l a i m a n t s as a c l a s s , t h e r e i s no doubt t h a t 
th'f-# ni6si Jo £• b6p^o-f€-0n i ^ y i s ; E r e a l f '2€he question 1,' 'as we see 1* i t , ; i s • 
whelt*he'f ^-it^ite «a : ii Jos vs Vo'f; ̂ u ' f f i c i e n t magriitude * t h a t - t-he ' l e g i s l a t u r e io 
would have i n tended ^ f i e °saml°le^e£ 9af ' tenip'o'fary°disabil'ity ••be :*pa'i)d-> 

t h a t would be p a i d to r e p l a c e an a c t u a l wage l o s s . 
. i n x o q s oi qu — feaXxonoosa yS.k£>'.>.9.; -?d n--^ : - f f . . ; ? , j r . - , -r• >: , 

m x ^ ^ - ^ T r i e r e 1 afe1'T;i'rtdieafci;©n's i n o € f i e r ' c o n t e x t s '-tnat^los's -of !,bppof-°!<? 
tunit'y i-l^not^f'ul'l'^co'mpgnstfea? 3 f h e 1 -'claimarit i r i ^ R e e d v'i- SAIFy '63;> 

Or App l a f i g i j ) ^ h S a ffewS^j'SBs^iwogg'Jng | f u l l - t i m e " a s "a ; d r a f tsman , !;ana 
working^^ai:C-ti'me?, S s x a ' F > s e r v i c e n s i : a t i @ h - f attendant'•: !He '«was-);i-n j u r e d ^ r 
whrfe^'wof Ic'i-n'g - ,at r ahi ,s 0pa'rt-€ime-' -jo i n j i i f y^ r e s l i l t e d J i n "ari> ̂  
awa^*d°f-6rcipermaftentbt6€a • The' :issu§ ' l i t i g a t e d ; i n ' Reed'^ 
was w h e t r i e r ^ t r i e ^ e l a i m a n t ' ! s < permanen't mtota'l d i s a b i l i t y . benef i t s ! -° 
sfio*uid sb re e a i c u l a t e d S o h - t h ' e ^ b ' a s i s ^ o f P n i y ^ h i s ^ i h c o m e f "r6m; h i s ^ 1 -
pa§tWffieagSfe^Sr-'*instlSd^s-nSuia^bi^caaeta-iate'd on the : b a s i s of ̂  his'; 
i n c o m l from b'dtfi ao'f 6 ,Kis 1 j'6bs?P n ;in^'Ihe' senSe'iOf^ ;fehe : " o p p o r t u n i t y " ' to 
e a r n i n c o f f i i S _ L % h % n c I M i & a i •in°tReed^ -nadr»a? m6r;e°immed"iate * and; g r a p h i c 
lo"s§9'thS'n the 3 s t i p ' u i a t e d ^ f a c r t s -ihu;t:hUs'» e a s e s sugges't th»is "r e t i r ed 'o.i 
c l a i m a n t had^ iNevexth'eles^.Jt'h.eLejbjur i n Reed 
t h a ^ t o t a l ^ d t ' s a b i l i ^ b ^ be? c a l c u l a t e d ' o n l y : on. t'-he i ; 
b a s E i s ~ of" wage fs se'a {rft ,ed r6h 1-th !e i job'^the' fei-aim'ah't'; wa% doing when" i ; ^ 
i n j M % r d . 9 r i Sta'ted to-£ex%n%"l(y ,n Wss ^ y b p p o r t u r i i t y 1 Wais"-hbt'J>-fu'lly v<i 
comperisa [te W ' i n -ReedP.° ; i>rii -b^.swoi q q j a .1.13.11?. WJJO r o i C - *' > - -
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The c l a i m a n t i n Bo l d v. S A I F , 60 Or App 392 ( 1 9 8 2 ) , a l s o had 
two j o b s , t e a c h i n g f u l l - t i m e d u r i n g t h e s c h o o l y e a r and w e l d i n g 
d u r i n g t h e summer months. W h i l e r e c o v e r i n g from a compensable 
i n j u r y , the c l a i m a n t was found to be p h y s i c a l l y a b l e to r e t u r n to 
h i s t e a c h i n g p o s i t i o n , but not y e t p h y s i c a l l y a b l e to r e t u r n to 
w e l d i n g work. The i s s u e l i t i g a t e d i n B o l d was whether t h e c l a i m a n t 
s h o u l d be p a i d compensation f o r temporary t o t a l d i s a b i l i t y d u r i n g 
the summer months. I n the s e n s e of the " o p p o r t u n i t y " to e a r n 
income, the c l a i m a n t i n Bold had a more immediate and g r a p h i c l o s s 
t h a n the s t i p u l a t e d f a c t s i n t h i s c a s e s u g g e s t t h i s r e t i r e d c l a i m 
a n t had. N e v e r t h e l e s s , the C o u r t of A p p e a l s c o n c l u d e d i n Bo l d t h a t 
the c l a i m a n t was not e n t i t l e d to compensation f o r temporary t o t a l 
d i s a b i l i t y d u r i n g t h e summer months. S t a t e d d i f f e r e n t l y , l o s s of 
o p p o r t u n i t y was n o t f u l l y compensated i n B o l d . 

When t h e q u e s t i o n a r i s e s of p a y i n g time l o s s c ompensation to a 
r e t i r e d c l a i m a n t , t h e r e i s t h e o r e t i c a l l y an i n t e r m e d i a t e p o s i t i o n 
between a c r o s s - t h e - b o a r d a l l or n o t h i n g a n s w e r s ; t h a t i n t e r m e d i a t e 
p o s s i b i l i t y i s to r e q u i r e proof of the s p e c i f i c l o s s to a s p e c i f i c 
c l a i m a n t . We have adopted such an i n t e r m e d i a t e p o s i t i o n i n c a s e s 
a r i s i n g under our own motion j u r i s d i c t i o n p u r s u a n t to ORS 656.278. 

"When we g r a n t own motion r e l i e f , we o r d e r 
compensation f o r temporary t o t a l d i s a b i l i t y 
f o r a c l a i m a n t who was working or s e e k i n g 
work a t the time h i s p h y s i c a l c o n d i t i o n 
worsened; and we o r d e r compensation f o r 
temporary t o t a l d i s a b i l i t y f o r a c l a i m a n t 
who was not working or s e e k i n g work due i n 
whole or i n s i g n i f i c a n t p a r t to p h y s i c a l 
problems c a u s a l l y l i n k e d to the p r i o r 
compensable i n j u r y ; but we do not o r d e r 
compensation f o r temporary t o t a l d i s a b i l i t y 
f o r a c l a i m a n t who was not working or 
s e e k i n g work f o r any o t h e r r e a s o n , s u c h a s 
v o l u n t a r y w i t h d r a w a l or r e t i r e m e n t from the 
l a b o r market." Vernon M i c h a e l , 34 Van 
N a t t a 1212, 1213 ( 1 9 8 2 ) . 

A l t h o u g h , f o r the r e a s o n s s t a t e d i n M i c h a e l , we t h i n k t h a t i s 
an a p p r o p r i a t e and r e a s o n a b l e p o l i c y p o s i t i o n , we c o n c l u d e i t i s 
not s u f f i c i e n t to r e s o l v e t h i s c a s e . T h i s c a s e i n v o l v e s an a g g r a 
v a t i o n c l a i m under ORS 656.273; the c l a i m a n t t h u s has c e r t a i n 
s t a t u t o r y r i g h t s ; the q u e s t i o n h e r e i s the scope of th o s e r i g h t s . 
By c o n t r a s t , a r e q u e s t f o r own motion r e l i e f under ORS 656.278 i s 
a d d r e s s e d t o the Board's d i s c r e t i o n , M i c h a e l , s u p r a , 34 van Natta 
a t 1214; and c a s e s l i k e M i c h a e l a r e i n d i c a t i o n s of how we g e n e r a l l y 
e x e r c i s e t h a t d i s c r e t i o n . Our p o s i t i o n on m a t t e r s the l e g i s l a t u r e 
has e n t r u s t e d to our d i s c r e t i o n a f t e r e x p i r a t i o n of a g g r a v a t i o n 
r i g h t s i s not a s a t i s f a c t o r y b a s i s upon which to d e t e r m i n e what the 
l e g i s l a t u r e i n t e n d e d to be the n a t u r e and e x t e n t of a g g r a v a t i o n 
r i g h t s . 

Moreover, a s t h i s c a s e has been l i t i g a t e d , the o n l y o p t i o n s 
the p a r t i e s p r e s e n t a r e a l l or n o t h i n g a n s w e r s . C l a i m a n t does not 
c o n t e n d , nor would the s t i p u l a t e d f a c t s s u p p o r t a f i n d i n g t h a t he 
would have been working or s e e k i n g work a t any time a f t e r June 1980 
but f o r h i s compensable s u r g e r y t h a t month. R a t h e r , c l a i m a n t 
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p r i m a r i l y c o n t e n d s t h a t a l l r e t i r e d c l a i m a n t s a r e e n t i t l e d t o 
compensation f o r temporary t o t a l d i s a b i l i t y upon a c c e p t a n c e of an 
a g g r a v a t i o n c l a i m . The employer responds t h a t no r e t i r e d , 
nonworking c l a i m a n t i s so e n t i t l e d . 

As a c o n s t r u c t i o n of s i l e n t s t a t u t e s , n e i t h e r a l t e r n a t i v e i s 
i r r e s i s t i b l y a t t r a c t i v e . However, p u l l i n g a l l of our th o u g h t s 
t o g e t h e r : (1) The r e i s a s t r o n g i n d i c a t i o n i n the e n t i r e s t a t u t o r y 
scheme t h a t time l o s s compensation i s p r i m a r i l y i n t e n d e d t o r e p l a c e 
l o s t wages, u s u a l l y a c t u a l wages or sometimes assumed wages; (2) 
r e t i r e d c l a i m a n t s , by d e f i n i t i o n , c a n n o t and do not l o s e wages due 
to worsened p h y s i c a l c o n d i t i o n s -- a l l forms of r e t i r e m e n t income 
c o n t i n u e n o t w i t h s t a n d i n g worsened p h y s i c a l c o n d i t i o n s ; (3) however, 
r e t i r e d c l a i m a n t s ' l o s s of o p p o r t u n i t y to seek or to o b t a i n employ
ment b e c a u s e o f p h y s i c a l i n a b i l i t y to work c e r t a i n l y c a n be a 
t a n g i b l e l o s s , a l b e i t r a t h e r d i f f i c u l t t o q u a n t i f y f o r r e t i r e d 
c l a i m a n t s a s a c l a s s ; (4) a s d i s c u s s e d above, t h e o p p o r t u n i t i e s the 
c l a i m a n t s i n the Reed and Bo l d c a s e s l o s t were v e r y t a n g i b l e , but 
were n o t f u l l y compensated; and (5) u l t i m a t e l y , we c o u l d not 
e x p l a i n or j u s t i f y a sy s t e m t h a t does not a l l o w c o mpensation f o r 
the more t a n g i b l e l o s s i n Reed and B o l d , w h i l e g r a n t i n g compensa
t i o n f o r t he more t h e o r e t i c a l l o s s i n t h i s c a s e . For a l l o f t h e s e 
r e a s o n s , we c o n c l u d e t h a t t h e l e g i s l a t u r e most l i k e l y would not 
i n t e n d t h a t r e t i r e d c l a i m a n t s r e c e i v e compensation f o r temporary 
t o t a l d i s a b i l i t y upon a c c e p t a n c e of an a g g r a v a t i o n c l a i m . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 2, 1981 i s r e v e r s e d . The 
s e l f - i n s u r e d e m ployer's p a r t i a l d e n i a l of compensation f o r 
temporary t o t a l d i s a b i l i t y d a t e d August 4, 1980 i s r e i n s t a t e d and 
a f f i r m e d . 

Board Member L e w i s D i s s e n t i n g : 

N e i t h e r the s t a t u t e s nor the c a s e law s u p p o r t the m a j o r i t y ' s 
h o l d i n g t h a t a r e t i r e d worker i s not e n t i t l e d to temporary t o t a l 
d i s a b i l i t y c o m p ensation when a w o r k - r e l a t e d i n j u r y becomes d i s 
a b l i n g a s a r e s u l t of an a g g r a v a t i o n . ORS 656.273 s t a t e s t h a t "an 
i n j u r e d worker i s e n t i t l e d to a d d i t i o n a l c o m p e n s a t i o n , i n c l u d i n g 
m e d i c a l s e r v i c e s , f o r worsened c o n d i t i o n s r e s u l t i n g from the 
o r i g i n a l i n j u r y . " The L e g i s a t u r e has not made an e x c e p t i o n f o r 
i n j u r e d w o r k e r s who have r e t i r e d a t the time t h e i r c o n d i t i o n 
worsens and t h i s Board s h o u l d not at t e m p t to l e g i s l a t e by a d m i n i s 
t r a t i v e o r d e r . 

P r o p o s a l s to red u c e the w o r k e r s ' compensation b e n e f i t s to 
r e t i r e d w o r k e r s r e p e a t e d l y have been p r e s e n t e d to the L e g i s l a t u r e 
w i t h o u t s u c c e s s . See H.B. 2806, 62nd Leg. ( 1 9 8 3 ) , and H.B. 2234, 
60th L e g . ( 1 9 7 7 ) . The L e g i s l a t u r e has not even been w i l l i n g to 
p a s s b i l l s w hich would m e r e l y a l l o w l i m i t e d s e t o f f s of w o r k e r s ' 
c o m p e n s a t i o n b e n e f i t s f o r c l a i m a n t s who a r e r e c e i v i n g s o c i a l 
s e c u r i t y r e t i r e m e n t payments. I f the L e g i s l a t u r e has not a l l o w e d 
a mere o f f s e t of r e t i r e m e n t b e n e f i t s , i t i s i n c o n c e i v a b l e t h a t i t 
i n t e n d e d to c o m p l e t e l y e x c l u d e r e t i r e d w o r k e r s from temporary t o t a l 
d i s a b i l i t y c o m p e n s a t i o n , r e g a r d l e s s of whether they were r e c e i v i n g 
any a d d i t i o n a l r e t i r e m e n t income. 

- 1 1 4 8 -



The m a j o r i t y seems to be s t a t i n g t h a t because an i n j u r e d 
worker has r e t i r e d and i s no l o n g e r employed or s e e k i n g employment, 
the worker e x p e r i e n c e s no compensable l o s s . I do not b e l i e v e t h e r e 
i s a s t a t u t o r y duty to be employed or to seek work i n o r d e r to 
r e c e i v e temporary t o t a l d i s a b i l i t y compensation under ORS 656.273. 
I n f a c t , s u c h a r e q u i r e m e n t would be d i r e c t l y c o n t r a r y to the 
purpose of temporary d i s a b i l i t y compensation, i . e . , to p r o v i d e 
s u s t e n a n c e w h i l e the c l a i m a n t i s unable to work. 

R e g a r d l e s s whether the c l a i m a n t i s r e t i r e d or n o t , when a com
p e n s a b l e c o n d i t i o n becomes d i s a b l i n g a s the r e s u l t of a w o r s e n i n g , 
the c l a i m a n t i s u n a b l e to work i f he s h o u l d choose to do s o . The 
c l a i m a n t ' s e a r n i n g c a p a c i t y has been reduced and the r e d u c t i o n i s 
the r e s u l t of a compensable i n j u r y . The a p p a r e n t e s t a b l i s h e d 
p r a c t i c e of employers and c e r t a i n l y the o p i n i o n of t h i s Board has 
been t h a t employers a r e to pay temporary d i s a b i l i t y c ompensation 
to w o r k e r s whether or not they a r e working a t the time o f the 
a g g r a v a t i o n . I n E l v i n Ornbaun, 9 Van N a t t a 270 (1973) we s t a t e d : 

"Employer s u g g e s t s t h a t c l a i m a n t has s i m p l y 
opted not to work s i n c e the i n j u r y and 
t h e r e f o r e i t s h o u l d not be l i a b l e f o r time 
l o s s compensation because the a g g r a v a t i o n 
has not d e p r i v e d the workman of wages. 
T h i s s u g g e s t i o n i g n o r e s the f a c t t h a t due 
to the a g g r a v a t i o n of the o r i g i n a l i n j u r y , 
c l a i m a n t no l o n g e r has the o p t i o n to work 
or not a s he c h o o s e s . He i s now 
t e m p o r a r i l y p r e v e n t e d from working 
r e g a r d l e s s of whether he wanted to work or 
needed to work, or n o t . " 9 Van N a t t a a t 
271. 

G i v e n the e x i s t i n g p r a c t i c e and the f a c t t h a t the L e g i s l a t u r e has 
c o n s c i o u s l y chosen not to l i m i t w o r k e r s ' compensation b e n e f i t s on 
the b a s i s of r e t i r e m e n t or age, I f i n d the m a j o r i t y ' s c o n c l u s i o n 
t h a t t h e r e i s a l a c k of l e g i s l a t i v e i n t e n t on t h i s i s s u e to be 
unfounded. The L e g i s l a t u r e has c l e a r l y had the o p p o r t u n i t y to 
l i m i t w o r k e r s ' compensation b e n e f i t s f o r i n j u r e d w o r k e r s who have 
r e t i r e d and has amended ORS 656.273 f o r o t h e r r e a s o n s i n the 1981, 
1979, 1977 and 1975 s e s s i o n s , y e t no r e t i r e m e n t r e s t r i c t i o n has 
been e n a c t e d . I n s u c h c i r c u m s t a n c e s , i t i s proper to presume t h a t 
the i n t e n t of the L e g i s l a t u r e i s to a l l o w r e t i r e d w o r k e r s to c o l 
l e c t c ompensation f o r a g g r a v a t i o n s of t h e i r i n d u s t r i a l i n j u r i e s . 
See D. Sands, 2A S u t h e r l a n d - S t a t u t e s and s t a t u r o r y c o n s t u c t i o n , 
§§49.09 & 49.10 ( 4 t h Ed. 1 9 7 3 ) ; Bay Creek Lumber Co. v. C e s l a , 213 
Or 316, 323 ( 1 9 5 8 ) . 

F u r t h e r , even i f one assumes the s t a t u t e s a r e ambiguous, the 
l o n g s t a n d i n g r u l e i s t h a t any s u c h a m b i g u i t y i s to be c o n s t r u e d i n 
f a v o r of the c l a i m a n t . Fossum v. S A I F , 289 Or 777 ( 1 9 8 0 ) ; C o l v i n 
v. SIAC, 197 Or 401 ( 1 9 5 3 ) . 

T a y l o r v. S A I F , 40 Or App 437 ( 1 9 7 9 ) , B o l d v. S A I F , 60 Or App 
392 ( 1 9 8 2 ) , and need v. S A I F , 63 Or App 1 ( 1 9 8 3 ) , from w h i c h the 
m a j o r i t y has e x t r a p o l a t e d i t s t h e o r y , have l i t t l e r e l a t i o n s h i p to 
the q u e s t i o n a t hand. N e i t h e r c a s e r a i s e d any i s s u e r e l a t i n g to 
the e f f e c t of r e t i r e m e n t on temporary t o t a l d i s a b i l i t y w h a t s o e v e r . 
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The m a j o r i t y m i n i m i z e s the C o u r t of A p p e a l s h o l d i n g i n Krugen v. 
B e a l l P i p e & Tank Corp., 19 Or App 922 ( 1 9 7 4 ) , and the most r e c e n t 
c o u r t c a s e , Stone v. S A I F , 57 Or App 808 ( 1 9 8 2 ) , where the e f f e c t 
of r e t i r e m e n t on e n t i t l e m e n t to w o r k e r s ' compensation b e n e f i t s was 
a t i s s u e . I n S t o n e , the C o u r t of A p p e a l s s t a t e d q u i t e p l a i n l y : 
"There i s no a u t h o r i t y f o r denying compensation due to the age or 
r e t i r e m e n t s t a t u s of a c l a i m a n t . " 57 Or App a t 812. I do not 
b e l i e v e t h i s s t a t e m e n t was p h r a s e d so b r o a d l y and u n e q u i v o c a l l y by 
a c c i d e n t . 

I , t h e r e f o r e , r e s p e c t f u l l y d i s s e n t and would a f f i r m the 
R e f e r e e ' s o r d e r of A p r i l 2, 1981. 

F R A N C I S C O SOSA, C l a i m a n t WCB 8 2 - 0 6 3 3 2 
K a r o l W y a t t K e r s h , C l a i m a n t ' s A t t o r n e y J u l y 2 8 , 1 9 8 3 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and B a r n e s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e S e i f e r t ' s o r d e r g r a n t i n g 
him a 15% award f o r unscheduled,low back d i s a b i l i t y . E x t e n t of 
d i s a b i l i t y i s the o n l y i s s u e on r e v i e w . 

C l a i m a n t i s a 29 y e a r o l d f o r k l i f t d r i v e r w i t h a f o u r t h grade 
e d u c a t i o n . He does not speak E n g l i s h . He compensably i n j u r e d h i s 
low back on September 25, 1981 when he backed h i s f o r k l i f t i n t o a 
m e t a l p o s t . He was i n i t i a l l y d i a g n o s e d a s h a v i n g a m i l d d i f f u s e d 
s t r a i n . 

I n May 1982 c l a i m a n t was e v a l u a t e d by Dr. B o l i n a t the S A I F 
C o r p o r a t i o n ' s r e q u e s t . Dr. B o l i n opined t h a t c l a i m a n t had l o r d o t i c 
s c o l i o s i s , e x t e n s i o n of the L4-5 d i s c and a n t e r i o r o s t e o p h y t o s i s . 
He s a i d a l l t h e s e c o n d i t i o n s were u n r e l a t e d to c l a i m a n t ' s i n d u s 
t r i a l i n j u r y . He thought c l a i m a n t ' s t h o r a c o - l u m b a r s t r a i n from the 
compensable i n j u r y was r e s o l v e d . 

A l s o i n May 1982 a d o c t o r recommended a myelogram to d e t e r m i n e 
i f c l a i m a n t had a d i s c h e r n i a t i o n . C l a i m a n t d e c l i n e d the 
myelogram. 

A l s o i n May 1982 Dr. L l e w e l l y n e v a l u a t e d c l a i m a n t and o p i n e d 
t h a t c l a i m a n t has a k n i f e c l a s p d e f o r m i t y o f t he sacrum which i s 
c o n g e n i t a l and u n r e l a t e d to c l a i m a n t ' s compensable i n j u r y . He f e l t 
t h a t c l a i m a n t ' s l u m b o s a c r a l s p r a i n had r e s o l v e d w i t h m i n i m a l 
impairment. Dr. L l e w e l l y n s a i d t h a t c l a i m a n t s h o u l d not r e t u r n to 
h i s p r e v i o u s work b e c a u s e of h i s minimal impairment s u p e r i m p o s e d on 
h i s p r e e x i s t i n g d e f e c t s . 

I n J u n e 1982 a D e t e r m i n a t i o n Order i s s u e d w i t h no award f o r 
permanent d i s a b i l i t y . The R e f e r e e found t h a t c l a i m a n t had s u s 
t a i n e d a m i n i m a l impairment and g r a n t e d c l a i m a n t a 15% u n s c h e d u l e d 
d i s a b i l i t y award. 

We a g r e e t h a t c l a i m a n t s u s t a i n e d a m i n i m a l permanent p h y s i c a l 
impairment a s a r e s u l t of h i s compensable i n j u r y . However, we 
b e l i e v e t h a t the r e l e v a n t s o c i a l / v o c a t i o n a l f a c t o r s a r e more 
a d v e r s e t h a n the R e f e r e e a p p a r e n t l y b e l i e v e d them to be. A f t e r 
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p r e v i o u s l y working m o s t l y i n j o b s i n the medium to heavy r a n g e , a 
range i n which t h e r e i s g e n e r a l l y more emphasis on p h y s i c a l s k i l l s 
t h a n on mental s k i l l s , c l a i m a n t i s now l i m i t e d to j o b s i n the l i g h t 
t o medium range, a range i n which t h e r e i s r e l a t i v e l y more emphasis 
on m e n t a l s k i l l s ; y e t c l a i m a n t c o n f r o n t s s e e k i n g work i n t h i s range 
w i t h o n l y a f o u r t h grade e d u c a t i o n . C o n s i d e r i n g a l l r e l e v a n t 
f a c t o r s and a c o m p a r i s o n of o t h e r s i m i l a r c a s e s , we c o n c l u d e t h a t 
c l a i m a n t would be more a p p r o p r i a t e l y compensated f o r h i s l o s s of 
e a r n i n g c a p a c i t y by an award of 25% u n s c h e d u l e d d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 3, 1982 i s m o d i f i e d . C l a i m 
a n t i s awarded 80° f o r 25% u n s c h e d u l e d low back d i s a b i l i t y a s a 
r e s u l t of h i s September 1981 compensable i n j u r y . T h i s award i s i n 
l i e u of a l l p r i o r awards. C l a i m a n t ' s a t t o r n e y i s a l l o w e d 25% of 
the i n c r e a s e d compensation g r a n t e d by t h i s o r d e r (80°) a s and f o r 
a r e a s o n a b l e a t t o r n e y ' s f e e , i n l i e u of the f e e a l l o w e d by the 
R e f e r e e , to be p a i d out of and not i n a d d i t i o n to c l a i m a n t ' s com
p e n s a t i o n . 

PAUL L . STIENNON, C l a i m a n t WCB 8 2 - 0 2 9 7 8 
H a y n e r , e t a l . , C l a i m a n t 1 s A t t o r n e y s J u l y 2 8 , 1 9 8 3 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members B a r n e s and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e Seymour's 
o r d e r which r e q u i r e d i t to pay c l a i m a n t compensation f o r temporary 
t o t a l d i s a b i l i t y f o r about a f i v e month p e r i o d i n 1982 a f t e r c l a i m 
a n t had r e t i r e d i n 1979. The i s s u e i s whether time l o s s compensa
t i o n must be p a i d to a c l a i m a n t who, because of p r i o r r e t i r e m e n t , 
does not l o s e any wages due to compensable problems. 

C l a i m a n t s u s t a i n e d a compensable r i g h t knee i n j u r y i n August 
of 1979. The c l a i m was a c c e p t e d and p r o c e s s e d t o c l o s u r e . C l a i m 
a n t became 65 y e a r s o l d i n December 1979 and r e t i r e d . I n e a r l y 
1982 c l a i m a n t ' s d o c t o r d e c i d e d t h a t r i g h t knee s u r g e r y was i n d i 
c a t e d . By l e t t e r d a t e d March 22, 1982, a S A I F c l a i m s r e p r e s e n t a 
t i v e a d v i s e d c l a i m a n t t h a t t h i s m e d i c a l s e r v i c e would be p r o v i d e d 
under the terms of ORS 656.245 ("we w i l l be t a k i n g c a r e of m e d i c a l 
b i l l s i n r e g a r d to t h i s s u r g e r y " ) , but t h a t : " T h i s l e t t e r i s to 
a d i v s e you t h a t we w i l l not be p a y i n g you temporary t o t a l 
d i s a b i l i t y b e n e f i t s w h i l e you undergo t h i s s u r g e r y , a s t h e r e i s no 
l o s s of wages i n v o l v e d . " 

About two weeks l a t e r c l a i m a n t r e q u e s t e d a h e a r i n g on the 
i s s u e s of h i s e n t i t l e m e n t to temporary t o t a l d i s a b i l i t y b e n e f i t s 
and p e n a l t i e s . The R e f e r e e o r d e r e d S A I F to pay c l a i m a n t time l o s s 
b e n e f i t s from A p r i l 1, 1982 (the d a t e of h o s p i t a l i z a t i o n f o r 
s u r g e r y ) to August 9, 1982 ( t h e d a t e c l a i m a n t ' s d o c t o r s t a t e d 
c l a i m a n t ' s c o n d i t i o n was s t a t i o n a r y ) . The R e f e r e e a l s o a s s e s s e d a 
p e n a l t y of 25% of the amount of t h o s e time l o s s b e n e f i t s b e c a u se of 
"the e f f e c t [of p r i o r nonpayment] upon the c l a i m a n t " -- an e f f e c t 
t h a t i s f a r from c l e a r to us because c l a i m a n t s u f f e r e d no r e d u c t i o n 
i n income between A p r i l and August 1982. 
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I n any e v e n t , we have c o n c l u d e d i n Ralph R. C u t r i g h t , WCB C a s e 
No. 80-06928, 35 Van N a t t a 1 1 4 2 ( d e c i d e d t h i s d a t e ) , t h a t a r e t i r e d , 
nonworking c l a i m a n t i s not e n t i t l e d to r e c e i v e b e n e f i t s f o r tempo
r a r y t o t a l d i s a b i l i t y f o l l o w i n g a c c e p t a n c e of an a g g r a v a t i o n c l a i m 
f o r a d d i t i o n a l and t e m p o r a r i l y d i s a b l i n g m e d i c a l s e r v i c e s . F o r t he 
r e a s o n s t a t e d i n C u t r i g h t , the R e f e r e e ' s o r d e r i n t h i s c a s e must be 
r e v e r s e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 29, 1982 i s r e v e r s e d . The 
S A I F C o r p o r a t i o n ' s p a r t i a l d e n i a l of compensation f o r temporary 
t o t a l d i s a b i l i t y d a t e d March 22, 1982 i s r e i n s t a t e d and a f f i r m e d . 

JIMMY F . ADAMS, C l a i m a n t WCB 8 1 - 0 4 3 3 5 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 2 9 , 1 9 8 3 
S c h w a b e , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members L e w i s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e S h e b l e y ' s o r d e r which 
approved t h e i n s u r e r ' s A p r i l 28, 1981 d e n i a l of c l a i m a n t ' s March 
25, 1981 m y o c a r d i a l i n f a r c t i o n . 

At h e a r i n g t h e e v i d e n c e c e n t e r e d around the o p i n i o n s of two 
board c e r t i f i e d c a r d i o l o g i s t s , Dr. Wysham and Dr. T r e l s t a d . Dr. 
Wysham was of the o p i n i o n t h a t c l a i m a n t ' s p h y s i c a l and e m o t i o n a l 
s t r e s s a t work on March 25, 1981 was a m a t e r i a l p r e c i p i t a t i n g c a u s e 
to c l a i m a n t ' s m y o c a r d i a l i n f a r c t i o n , t h e r e b y s u b s c r i b i n g to t he 
m e d i c a l s c h o o l of thought t h a t an e p i s o d e of s t r e s s c a n p r e c i p i t a t e 
a m y o c a r d i a l i n f a r c t i o n . On the o t h e r hand, Dr. T r e l s t a d does not 
s u b s c r i b e to t h a t s c h o o l o f thought and g i v e s t h e o p i n i o n t h a t 
c l a i m a n t ' s i n f a r c t i o n was a random e v e n t and was not i n any way 
r e l a t e d to t h e p h y s i c a l or e m o t i o n a l s t r e s s of c l a i m a n t ' s j o b on 
March 25, 1981. 

I n r e a c h i n g h i s c o n c l u s i o n t h a t c l a i m a n t had not met h i s 
burden of p r o v i n g m e d i c a l c a u s a t i o n by a preponderance of the 
e v i d e n c e the R e f e r e e s t a t e d : 

"The m e d i c a l e v i d e n c e , i n my view, i s i n 
e q u i p o i s e . While Dr. Wysham has more 
e x p e r i e n c e than Dr. T r e l s t a d and has the 
a d d i t i o n a l advantage of h a v i n g a c t u a l l y 
examined and spoken to c l a i m a n t , Dr. 
T r e l s t a d ' s o p i n i o n a p p e a r s to be i n harmony 
w i t h t h e S p e c i a l Report ( E x . 21) r e l i e d 
upon by both of t h e s e gentlemen i n t h e i r 
t e s t i m o n y . A c c o r d i n g l y , I r e l u c t a n t l y 
c o n c l u d e t h a t c l a i m a n t has f a i l e d to meet 
h i s burden of p r o o f . " 

The S p e c i a l R e p o r t r e f e r r e d to by the R e f e r e e was a 1976 
r e p o r t from t h e American H e a r t A s s o c i a t i o n e n t i t l e d " Report o f t he 
Committee on S t r e s s , S t r a i n and H e a r t D i s e a s e . " I n t h a t r e p o r t 
the view i s g i v e n t h a t a s i n g l e i s o l a t e d e p i s o d e of s t r e s s , be i t 
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p h y s i c a l or e m o t i o n a l , i n i n d i v i d u a l s t h a t a r e s u s c e p t i b l e to 
s u s t a i n i n g an i n f a r c t i o n because of u n d e r l y i n g h e a r t d i s e a s e , may 
o n l y p o s s i b l y , a s opposed to p r o b a b l y , p r e c i p i t a t e a m y o c a r d i a l 
i n f a r c t i o n . 

C l a i m a n t c o n t e n d s t h a t the R e f e r e e ' s r e l i a n c e on t h a t r e p o r t 
and h i s comparison of which d o c t o r ' s o p i n i o n was more i n harmony 
w i t h t h a t S p e c i a l R e p o r t was improper. C l a i m a n t c o r r e c t l y p o i n t s 
o u t t h a t the c o u r t has h e l d t h a t the " p r e c i p i t a t i n g s t r e s s " s c h o o l 
of thought ca n n o t be d i s c o u n t e d a s a r u l e of law, but r a t h e r each 
c a s e must be looked a t i n d i v i d u a l l y and the f a c t s of t h a t c a s e must 
d e t e r m i n e whether or not the m y o c a r d i a l i n f a r c t i o n was c a u s e d i n 
m a t e r i a l p a r t by an e p i s o d e of s t r e s s . " B a l e s v. S A I F , 294 Or 224, 
235 n. 4 ( 1 9 7 2 ) , d e c i d e d on remand, 61 Or App 613 ( 1 9 8 3 ) . We agree 
t h a t the S p e c i a l R e p o r t s h o u l d not be used a s the o n l y s t a n d a r d 
f o r d e t e r m i n i n g the c o r r e c t n e s s of m e d i c a l o p i n i o n s r e g a r d i n g the 
c a u s a t i o n of m y o c a r d i a l i n f a r c t i o n s . 

I n r e v i e w i n g t h i s c a s e we emphasize t h a t , a l t h o u g h we have 
c o n s i d e r e d t h i s S p e c i a l Report a s p a r t of the e v i d e n c e i n the 
r e c o r d , we have not c o n s i d e r e d i t the s t a n d a r d by which the p e r s u a 
s i v e n e s s or n o n p e r s u a s i v e n e s s of the d o c t o r s ' o p i n i o n s have been 
measured. When the e v i d e n c e i s tak e n a s a whole, i n c l u d i n g c l a i m 
a n t ' s 30-year smoking h a b i t , h i s h i s t o r y of h y p e r t e n s i o n i n c l u d i n g 
t r e a t m e n t f o r h y p e r t e n s i o n n i n e days b e f o r e the m y o c a r d i a l i n f a r c 
t i o n , h i s u n d e r l y i n g c o r o n a r y h e a r t d i s e a s e , h i s f a m i l y h i s t o r y 
p r e d i s p o s i n g him to h e a r t d i s e a s e , and the e v e n t s of h i s work 
a c t i v i t y on March 25, 1981, we f i n d we must agre e w i t h the R e f e r e e 
i n t h i s d i f f i c u l t c a s e t h a t c l a i m a n t has f a i l e d to meet h i s burden 
of p r o v i n g t h a t he s u f f e r e d a compensable i n j u r y . R o b e r t J . Queen, 
61 Or App 702 ( 1 9 8 3 ) ; Eugene V o r i s , 35 Van N a t t a 439 ( 1 9 8 3 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 3, 1982 i s a f f i r m e d . 

JOHN T. A L E S K U S , C l a i m a n t WCB 8 2 - 0 7 7 7 3 
P a u l H. G u n d e r s o n , C l a i m a n t ' s A t t o r n e y J u l y 2 9 , 1 9 8 3 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members L e w i s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e S h e b l e y ' s o r d e r which 
a f f i r m e d the S A I F C o r p o r a t i o n ' s d e n i a l of h i s r e q u e s t f o r 
a u t h o r i z a t i o n f o r s u r g e r y and found c l a i m a n t ' s a g g r a v a t i o n c l a i m 
not compensable. The R e f e r e e a l s o d e n i e d c l a i m a n t ' s a l t e r n a t i v e 
c l a i m f o r i n t e r i m compensation a l l e g e d l y due pending S A I F ' s 
d i s p o s i t i o n of an a g g r a v a t i o n c l a i m a s s o c i a t e d w i t h the s u r g e r y , 
a s w e l l a s p e n a l t i e s and a t t o r n e y f e e s f o r S A I F ' s f a i l u r e to pay 
the i n t e r i m c o m p e n s a t i o n . 

The R e f e r e e a f f i r m e d the d e n i a l of l i a b i l i t y f o r the s u r g e r y 
on t h e ground t h a t c l a i m a n t and h i s t r e a t i n g p h y s i c i a n f a i l e d to 
comply w i t h t h e a d m i n i s t r a t i v e r u l e s r e g a r d i n g major e l e c t i v e 
s u r g e r y and on the f u r t h e r ground t h a t the s u r g e r y was not 
r e a s o n a b l e or n e c e s s a r y . The R e f e r e e found a g a i n s t c l a i m a n t on 
the i s s u e of a g g r a v a t i o n based upon h i s c o n c l u s i o n t h a t c l a i m a n t 
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had n o t e x p e r i e n c e d a w o r s e n i n g of h i s c o n d i t i o n s i n c e a p r i o r 
h e a r i n g on a p r i o r a g g r a v a t i o n c l a i m . The R e f e r e e f u r t h e r d e n i e d 
i n t e r i m c o m pensation on the ground t h a t c l a i m a n t f a i l e d to p r o v i d e 
m e d i c a l v e r i f i c a t i o n of i n a b i l i t y to work a s p a r t of h i s 
a g g r a v a t i o n c l a i m . L a s t l y , s i n c e he d e t e r m i n e d t h a t t h e r e was no 
c o m p ensation "then due," no p e n a l t i e s or a t t o r n e y f e e s were 
imposed. See ORS 6 5 6 . 2 6 2 ( 9 ) . 

The i s s u e s a r e : (1) Whether the R e f e r e e c o r r e c t l y found S A I F 
not l i a b l e f o r the s u r g e r y , e i t h e r on the ground of c l a i m a n t ' s 
f a i l u r e t o f o l l o w the a d m i n i s t r a t i v e r u l e s r e g a r d i n g e l e c t i v e 
s u r g e r y , or on the ground t h a t the s u r g e r y was not r e a s o n a b l e or 
n e c e s s a r y ; (2) whether c l a i m a n t has a compensable a g g r a v a t i o n 
c l a i m ; and (3) whether c l a i m a n t i s e n t i t l e d to i n t e r i m 
c o m p e n s a t i o n and an a s s o c i a t e d p e n a l t y and a t t o r n e y ' s f e e . 

I . 

C l a i m a n t was i n j u r e d i n a compensable motor v e h i c l e a c c i d e n t 
i n A p r i l 1978. F o l l o w i n g a p e r i o d of u n s u c c e s s f u l c o n s e r v a t i v e 
t r e a t m e n t , a myelogram was a d m i n i s t e r e d which r e v e a l e d the 
e x i s t e n c e of a l a r g e e x t r a d u r a l d e f e c t a t L 4 - L 5 . C l a i m a n t ' s 
t r e a t i n g o r t h o p e d i s t , Dr. B l a y l o c k , and h i s o f f i c e p a r t n e r , Dr. 
Nash, performed a laminectomy and p a r t i a l d i s c e c t o m y i n August 
1978. C l a i m a n t t e s t i f i e d t h a t f o l l o w i n g the s u r g e r y he e n j o y e d 
about 50% r e l i e f of the p a i n he had been e x p e r i e n c i n g s i n c e the 
a c c i d e n t . H i s c l a i m u l t i m a t e l y was c l o s e d i n A p r i l 1979 w i t h an 
award of 5% permanent d i s a b i l i t y . 

The m e d i c a l e v i d e n c e i n d i c a t e s t h a t i n May 1979 and August 
1979 c l a i m a n t sought m e d i c a l a t t e n t i o n f o r low back p a i n 
a s s o c i a t e d w i t h c e r t a i n a c t i v i t i e s , but t h a t t h o s e i n c i d e n t s 
p r o m p t l y r e s o l v e d w i t h n o t h i n g more than c o n s e r v a t i v e t r e a t m e n t 
m e a s u r e s . I n F e b r u a r y 1980 c l a i m a n t a g a i n sought m e d i c a l 
a t t e n t i o n , c o m p l a i n i n g of a c h e s i n h i s low back, p a i n below the 
s c a r a r e a from the 1978 laminectomy and a t i n g l i n g and i t c h y 
s e n s a t i o n i n h i s l e f t l e g . A p p a r e n t l y a t some p o i n t p r i o r to 
A p r i l 1980, r e p e a t s u r g e r y was s u g g e s t e d b e c ause i n A p r i l 1980, a t 
the r e q u e s t of the i n s u r e r , c l a i m a n t was examined by a 
p s y c h o l o g i s t who r e p o r t e d t h a t c l a i m a n t was the type of p e r s o n who 
t e n d s to s o m a t i z e e m o t i o n a l problems and seek m e d i c a l s e r v i c e s i n 
an e f f o r t to a c h i e v e r e l i e f from p a i n which i s p r i m a r i l y c a u s e d by 
p s y c h o l o g i c a l r a t h e r than p h y s i o l o g i c a l f a c t o r s . The p s y c h o l o g i s t 
s u g g e s t e d t h a t from t h a t p o i n t of view c l a i m a n t was not a good 
c a n d i d a t e f o r s u r g e r y . 

A r e p e a t myelogram done i n May 1980 r e v e a l e d q u e s t i o n a b l e 
i n d e n t a t i o n s a t L5-S1 which were m i n i m a l l y p r e s e n t i n t h e 1978 
myelogram and more e v i d e n t i n 1980. A l s o i n May 1980 Dr. Grimm, a 
n e u r o l o g i s t i n the same c l i n i c a s Dr. B l a y l o c k , a d m i n i s t e r e d an 
e l e c t r o m y o g r a m . Dr. Grimm's r e p o r t i n d i c a t e s t h a t he found the 
l e f t l e g to be e s s e n t i a l l y normal but t h a t the r i g h t l e g e v i d e n c e d 
an a b n o r m a l i t y s u g g e s t i n g "an o l d n e u r o g e n i c l e s i o n . . . and more 
r e c e n t a c t i v i t y now i n r e p a i r . " Although n e u r o l o g i c a l f i n d i n g s 
were not s i g n i f i c a n t , based on the r e s u l t s o f the myelogram, the 
EMG, and the c o n s i s t e n c y between t h i s o b j e c t i v e e v i d e n c e of an 
a b n o r m a l i t y and s u b j e c t i v e symptoms, Dr. B l a y l o c k o p i n e d t h a t 
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c l a i m a n t e i t h e r had an e x t e n s i o n of the L5-S1 n e r v e r o o t damage 
from t h e o r i g i n a l i n j u r y , or had the problem s i n c e the i n j u r y , 
w h i c h was s i m p l y m i s s e d because o f the more o b v i o u s d e f e c t a t 
L4-L5 i n 1978. I n l i g h t of t he f a i l u r e of c o n s e r v a t i v e t r e a t m e n t 
and w o r s e n i n g symptoms, Dr. B l a y l o c k recommended e x p l o r a t o r y 
s u r g e r y and e x c i s i o n of the d i s c i f p a t h o l o g y was found. 

I n August 1980 Dr. K l o o s conducted an independent m e d i c a l 
e x a m i n a t i o n of c l a i m a n t and opined t h a t r e p e a t s u r g e r y was not 
a d v i s e d . He based t h a t o p i n i o n on the absence of symptomatology 
or f i n d i n g s i n d i c a t i n g n e r v e r o o t i n v o l v e m e n t and work a c t i v i t i e s 
on c l a i m a n t ' s p a r t i n c o n s i s t e n t w i t h r e p o r t e d s e v e r e low back 
p a i n . i n November 1980 c l a i m a n t was then examined by Dr. R a f a l , 
who i s a p a r t n e r or s h a r e s o f f i c e s p a c e w i t h Dr. B l a y l o c k a t the 
H i l l s b o r o N e u r o l o g i c a l C e n t e r . Dr. R a f a l recommended t h a t 
c l a i m a n t be t r e a t e d w i t h a n t i - i n f l a m m a t o r y a g e n t s , s u g g e s t i n g t h a t 
i f c l a i m a n t ' s p a i n d i d not respond to t h a t t r e a t m e n t , he c o u l d be 
c o n s i d e r e d f o r a second s u r g e r y , but o n l y i f c l a i m a n t u n d e r s t o o d 
t h a t the p r o s p e c t s were modest f o r improvement i n h i s low back 
p a i n . i n December 1980 Dr. B l a y l o c k a g a i n r e q u e s t e d a u t h o r i z a t i o n 
f o r the proposed r e p e a t laminectomy. i n December 1980 the i n s u r e r 
r e f e r r e d c l a i m a n t to a n o t h e r n e u r o l o g i s t , Dr. S t o l z b e r g , who 
opined t h a t c l a i m a n t was s o m a t i z i n g p e r s o n a l problems and t h a t 
s u r g e r y was u n l i k e l y to be b e n e f i c i a l . S u b s e q u e n t l y , Dr. B l a y l o c k 
r e p o r t e d t h a t he d i s a g r e e d w i t h Dr. S t o l z b e r g ' s o p i n i o n t h a t 
c l a i m a n t ' s p a i n was due to p s y c h o l o g i c a l f a c t o r s and r e i t e r a t e d 
h i s o p i n i o n t h a t s u r g e r y a f f o r d e d the b e s t chance of r e l i e v i n g h i s 
p a i n . Dr. B l a y l o c k i n d i c a t e d t h a t c l a i m a n t was s c h e d u l e d f o r 
s u r g e r y i n J a n u a r y 1981. 

A p p a r e n t l y the s u r g e r y was not c a r r i e d out a s s c h e d u l e d . I n 
F e b r u a r y 1981 Dr. Norton, S A I F ' s i n - h o u s e m e d i c a l c o n s u l t a n t , 
o p i n e d t h a t the o b j e c t i v e f i n d i n g s d i d not s u p p o r t r e p e a t s u r g e r y , 
t h a t r e p e a t s u r g e r y r a n the r i s k of i n c r e a s e d s c a r r i n g , and t h a t 
o t h e r r e s i d u a l s of s u r g e r y c o u l d make c l a i m a n t ' s c o n d i t i o n even 
worse. I n March 1981 the i n s u r e r d e n i e d a u t h o r i z a t i o n f o r the 
s u r g e r y on the ground t h a t i t was not r e a s o n a b l e or n e c e s s a r y . 

C l a i m a n t r e q u e s t e d a h e a r i n g , and the m a t t e r came f o r h e a r i n g 
i n June 1981. At some p o i n t a p p a r e n t l y the i n s u r e r r a i s e d a new 
d e f e n s e to l i a b i l i t y f o r the s u r g e r y , namely a f a i l u r e on the p a r t 
of c l a i m a n t ' s p h y s i c i a n to comply w i t h the a d m i n i s t r a t i v e r u l e s 
f o r major e l e c t i v e s u r g e r y . With r e s p e c t to t h i s l a t t e r d e f e n s e , 
R e f e r e e Gemmell r u l e d , i n t e r a l i a , t h a t f o l l o w i n g r e c e i p t of a 
second o p i n i o n from the independent m e d i c a l exam a r r a n g e d by the 
i n s u r e r recommending a g a i n s t the s u r g e r y , Dr. B l a y l o c k had an 
o b l i g a t i o n to a r r a n g e f o r a t h i r d e x a m i n a t i o n and r e p o r t from an 
i n d ependent p h y s i c i a n b e f o r e p r o c e e d i n g f u r t h e r . The R e f e r e e 
f u r t h e r r u l e d t h a t a l t h o u g h Dr. B l a y l o c k d i d a r r a n g e f o r a t h i r d 
o p i n i o n , the o p i n i o n was sought from another physician-member of 
t h e H i l l s b o r o N e u r o l o g i c a l C e n t e r ; t h e r e f o r e , the exam was not an 
" i n d e p e n d e n t " exam w i t h i n the meaning of the a d m i n i s t r a t i v e r u l e s 
( t h e n OAR 436-69-130[2] and 4 3 6 - 6 9 - 0 0 5 [ 1 3 ] ) . The R e f e r e e a l s o 
r u l e d t h a t c l a i m a n t f a i l e d to prove an a g g r a v a t i o n c l a i m . 

I n J a n u a r y 1982 Dr. B l a y l o c k r e f e r r e d c l a i m a n t t o Dr. P a r s o n s 
f o r y e t a n o t h e r e x a m i n a t i o n , presumably i n o r d e r to comply w i t h 
the a d m i n i s t r a t i v e r u l e s r e g a r d i n g major s u r g e r y . Dr. p a r s o n s 

-1155-



opined t h a t c l a i m a n t ' s p a i n was not r a d i c u l a r ; t h e r e f o r e , c l a i m a n t 
would not b e n e f i t by a r e p e a t laminectomy and e x p l o r a t i o n of the 
n e r v e r o o t , but t h a t t h e r e was a p o s s i b i l i t y of a f a c e t j o i n t 
problem wh i c h might respond to a f u s i o n . N o t w i t h s t a n d i n g t h i s 
o p i n i o n , Dr. B l a y l o c k c o n t i n u e d t o b e l i e v e t h a t t h e r e was a 
p o s s i b i l i t y of a d e f e c t a t L5-S1 which s h o u l d be e x p l o r e d and 
n o t i f i e d t h e i n s u r e r t h a t he would p r o c e e d w i t h s u r g e r y s c h e d u l e d 
f o r t h e l a s t week of May 1982. The i n s u r e r a g a i n d e n i e d 
r e s p o n s i b i l i t y f o r the proposed s u r g e r y . 

I n May c l a i m a n t underwent the proposed s u r g e r y , d e s c r i b e d i n 
the h o s p i t a l a d m i t t i n g r e c o r d s a s an e x p l o r a t o r y laminectomy. The 
s u r g e r y was done by Dr. Nash w i t h Dr. B l a y l o c k a s s i s t i n g . Some 
s c a r t i s s u e was found and e x c i s e d from the n e r v e r o o t a t L5 on the 
l e f t , the s i t e of t he o r i g i n a l s u r g e r y . The s u r g i c a l r e p o r t 
c o n t i n u e s a s f o l l o w s : 

"Our a t t e n t i o n was then t u r n e d to the L5-S1 
a r e a where on r e f l e c t i o n of the d ura a 
l a r g e , near s p o n t a n e o u s l y h e r n i a t i n g d i s c 
was e n c o u n t e r e d . The i n t r a s p i n a l p o r t i o n 
of the d i s c was removed and a l a r g e 
q u a n t i t y of a d d i t i o n a l d e g e n e r a t i v e 
m a t e r i a l was removed from the i n t e r v e r t e b r a l 
s p a c e . 

" I t s h o u l d be noted t h a t i t was a v e r y 
l a r g e , s o f t d i s c which compressed the n e r v e 
w h i c h was e n t r a p p e d p o s t e r i o r a l l y by a 
dense l i g n e o u s s c a r t i s s u e . " 

On J u n e 14, 1982 c l a i m a n t wrote t o the i n s u r e r d i r e c t l y , a d v i s i n g 
t h a t he had undergone the s u r g e r y a s s c h e d u l e d on May 23, 1982, 
and r e q u e s t e d c o n f i r m a t i o n t h a t the i n s u r e r was r e s p o n s i b l e f o r 
the m e d i c a l b e n e f i t s and time l o s s . C l a i m a n t ' s l e t t e r was 
r e c e i v e d by S A I F on June 16, 1982. S A I F a g a i n d e n i e d 
r e s p o n s i b i l i t y f o r the s u r g e r y , a l t h o u g h i t s l e t t e r to c l a i m a n t , 
d a t e d J u l y 30, 1982, i s not a f o r m a l d e n i a l . The m a t t e r came on 
f o r a second t i m e , g i v i n g r i s e to t h i s p r o c e e d i n g . 

At h e a r i n g c l a i m a n t t e s t i f i e d t h a t , four months p o s t 
o p e r a t i v e l y , he was e n j o y i n g v i r t u a l l y t o t a l r e l i e f from the p a i n 
he had been e x p e r i e n c i n g s i n c e the o r i g i n a l motor v e h i c l e a c c i d e n t 
i n 1978. At h e a r i n g Dr. B l a y l o c k t e s t i f i e d t h a t had he been i n 
the p o s i t i o n of doing an independent e x a m i n a t i o n of c l a i m a n t ' s 
c a s e , he p r o b a b l y a l s o would have recommended a g a i n s t t h e proposed 
s u r g e r y , but t h a t s i n c e he had been f o l l o w i n g c l a i m a n t f o r t h r e e 

y e a r s and watched the p r o g r e s s i o n of symptoms w i t h o u t r e s p o n s e to 
c o n s e r v a t i v e t r e a t m e n t , i n l i g h t o f c l a i m a n t ' s u n d e r s t a n d i n g of 
the r i s k s i n v o l v e d he b e l i e v e d the s u r g e r y was a p p r o p r i a t e . Dr. 
B l a y l o c k o p i n e d t h a t the s c a r r i n g he found was r e l a t e d t o t h e 1978 
s u r g e r y and t h a t the d i s c p r o b a b l y was r e l a t e d t o the 1978 
a c c i d e n t . 

A l s o a t h e a r i n g Dr. Norton t e s t i f i e d t h a t a b u l g i n g or 
d e t e r i o r a t i n g d i s c t h a t has not y e t h e r n i a t e d i s c h a r a c t e r i z e d by 
back p a i n t h a t does not n e c e s s a r i l y or c o n s i s t e n t l y r a d i a t e i n t o 
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the l e g s , below the knee or i n t o the f o o t . He r e i t e r a t e d h i s 
o p i n i o n t h a t the s u r g e r y was not recommended because of the 
a b s e n c e of e v i d e n c e of r a d i c u l a r p a i n , p l u s the i n c o n s i s t e n c y 
between Dr. Grimm's r e p o r t which s u g g e s t e d , i f a n y t h i n g , 
c o m p r e s s i o n on the r i g h t n e r v e r o o t , whereas the a l l e g e d d i s c 
d e f e c t and s u r g e r y were on the l e f t . Dr. Norton f u r t h e r t e s t i f i e d 
t h a t t h e f a c t t h a t c l a i m a n t was s u p p o s e d l y v i r t u a l l y p a i n f r e e a t 
the time of h e a r i n g was of l i t t l e s i g n i f i c a n c e because t y p i c a l l y 
i t t a k e s about one y e a r f o r s c a r t i s s u e to f u l l y grow back, and 
t h a t w i t h i n one y e a r a f t e r the s u r g e r y c l a i m a n t may be back where 
he was p r i o r to the second s u r g e r y , or worse. He a l s o thought 
t h a t i t was i m p o s s i b l e to measure the s u c c e s s of the s u r g e r y , due 
to the f a c t t h a t t h e r e were no r a d i c u l a r symptoms c l a i m a n t was 
e x p e r i e n c i n g which the s u r g e r y c o u l d have c o r r e c t e d . 

I I . 

We f i r s t a d d r e s s the i s s u e of whether the i n s u r e r i s l i a b l e 
f o r t h e back s u r g e r y t h a t has been performed. The R e f e r e e 
a f f i r m e d the i n s u r e r ' s d e n i a l on the ground t h a t c l a i m a n t ' s 
p h y s i c i a n a g a i n f a i l e d to comply w i t h the a d m i n i s t r a t i v e r u l e s 
r e g a r d i n g major e l e c t i v e s u r g e r y , on the ground t h a t the s u r g e r y 
was not r e a s o n a b l e or n e c e s s a r y , and on the f u r t h e r ground t h a t 
the d i s c e x c i s e d i n the second s u r g e r y was not r e l a t e d to the 1978 
i n j u r y . 

The R e f e r e e r e a s o n e d t h a t under OAR 436-69-501, f o r m e r l y 
436-69-130, a f t e r r e c e i v i n g Dr. P a r s o n ' s o p i n i o n recommending 
a g a i n s t the proposed s u r g e r y , Dr. B l a y l o c k s h o u l d have o b t a i n e d a 
t h i r d o p i n i o n b e f o r e p r o c e e d i n g w i t h the s u r g e r y , and t h a t s i n c e 
he f a i l e d to dp s o , the i n s u r e r c o u l d not be h e l d l i a b l e f o r the 
s u r g e r y . We r e j e c t t h a t r e a s o n i n g f o r two r e a s o n s . F i r s t , 
c l a i m a n t has been s u b j e c t e d to ho l e s s than s i x o r t h o p e d i c or 
n e u r o l o g i c a l e x a m i n a t i o n s , t h r e e of which were done by p h y s i c i a n s 
not c o n n e c t e d i n any way w i t h the t r e a t i n g p h y s i c i a n ' s o f f i c e 
( D r s . K l o o s , S t o l z b e r g and P a r s o n s ) . Second, Dr. B l a y l o c k 
n o t i f i e d the i n s u r e r of h i s i n t e n t to p r o c e e d w i t h s u r g e r y 
numerous t i m e s , i n c l u d i n g p r i o r to the time s u r g e r y a c t u a l l y was 
p e r f o r med. F o l l o w i n g t h i s l a s t n o t i c e i n May 1982, the i n s u r e r 
d i d not n o t i f y Dr. B l a y l o c k t h a t i t wished y e t a n o t h e r o p i n i o n , 
even though i t had ample o p p o r t u n i t y to do s o . 

We b e l i e v e t h a t the r u l e r e g a r d i n g major e l e c t i v e s u r g e r y was 
d e s i g n e d t o p r o v i d e the e m p l o y e r / i n s u r e r an o p p o r t u n i t y f o r f u l l 
i n v e s t i g a t i o n of a proposed m e d i c a l p r o c e d u r e b e f o r e the s u r g e r y 
i s done. O t h e r w i s e , e v i d e n c e r e l a t i n g to the need f o r s u r g e r y and 
i t s p o s s i b l e r e l a t i o n to the compensable e v e n t may be a l t e r e d or 
d e s t r o y e d w i t h o u t the e m p l o y e r / i n s u r e r b e i n g g i v e n an o p p o r t u n i t y 
to c o n s i d e r the c l a i m a n t ' s p r e - s u r g e r y c o n d i t i o n . Here, the 
i n s u r e r was not o n l y g i v e n the o p p o r t u n i t y to o b t a i n second and 
t h i r d o p i n i o n s , the m u l t i p l e o p i n i o n s were i n f a c t o b t a i n e d . 
A c c o r d i n g l y , no v i o l e n c e has been done to the u n d e r l y i n g purpose 
o f the r u l e . 

A more d i f f i c u l t q u e s t i o n i s whether the proposed s u r g e r y was 
r e a s o n a b l e and n e c e s s a r y . A d m i t t e d l y , the o b j e c t i v e e v i d e n c e 
d e f i n i t e l y weighs i n f a v o r of a f i n d i n g t h a t the s u r g e r y was not 
n e c e s s a r y and/or r e a s o n a b l e . However, a s the c l a i m a n t a r g u e s , 
r e s u l t s s h o u l d count f o r something. We would add t h a t i n t h i s 
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c a s e the t r e a t i n g p h y s i c i a n ' s o p i n i o n based s i m p l y on p r o f e s s i o n a l 
judgment i n d e a l i n g w i t h a p a r t i c u l a r p a t i e n t a l s o s h o u l d c o u n t 
f o r s omething. Dr. B l a y l o c k c a n d i d l y a d m i t t e d t h a t i f he were 
doing a one-time e x a m i n a t i o n , he would recommend a g a i n s t the 
s u r g e r y but went on to s a y t h a t i n l i g h t of c l a i m a n t ' s c o n t i n u i n g 
problems which d i d not respond t o c o n s e r v a t i v e t r e a t m e n t , he f e l t 
the s u r g e r y was j u s t i f i e d . Moreover, i n t h i s c a s e we have the 
b e n e f i t of the f a c t t h a t the s u r g e r y has been done, and the 
s u r g e r y r e v e a l e d t h a t t h e r e was s c a r r i n g a t the n e r v e r o o t s i t e of 
the former s u r g e r y and a b u l g i n g d i s c . We a r e a l s o i n f l u e n c e d by 
the f a c t t h a t c l a i m a n t i s o b v i o u s l y an i n t e l l i g e n t p e r s o n who was 
w e l l aware t h a t the s u r g e r y might not work, why i t might not work, 
and t h a t h i s p a i n may w e l l have been f u n c t i o n a l i n o r i g i n r a t h e r 
t h a n the r e s u l t of a c t u a l p a t h o l o g y i n the low back. C o n s i d e r i n g 
t h e r e c o r d a s a whole, we a r e p e r s u a d e d t h a t the s u r g e r y was 
r e a s o n a b l e and n e c e s s a r y . 

The most d i f f i c u l t q u e s t i o n i s whether the s u r g e r y was 
r e l a t e d to the 1978 i n j u r y . We a r e s a t i s f i e d t h a t to the e x t e n t 
the s u r g e r y began a s e x p l o r a t o r y s u r g e r y i t i s compensable, Jimmy 
K. L a y t o n , 35 Van N a t t a 253 ( 1 9 8 3 ) , and t h a t the p o r t i o n of the 
s u r g e r y d e v o t e d to removing the s c a r t i s s u e from the n e r v e r o o t a t 
the s i t e of 1978 i n j u r y a l s o i s compensable. We a r e p e r s u a d e d by 
the b a r e s t of margins t h a t the removal of the d i s c a t L5-S1 a l s o 
i s r e l a t e d , based on the f a c t t h a t c l a i m a n t had more or l e s s 
c o n t i n u o u s back c o m p l a i n t s s i n c e the 1978 a c c i d e n t which were 
v i r t u a l l y t o t a l l y r e l i e v e d by the 1982 s u r g e r y . We a r e i n f l u e n c e d 
to a l e s s e r degree by the l a c k of e v i d e n c e to s u p p o r t Dr. Norton's 
t h e o r y t h a t the 1982 d i s c s u r g e r y was n e c e s s i t a t e d by the n a t u r a l 
d e g e n e r a t i o n o f c l a i m a n t ' s d i s c ; the q u e s t i o n b e i n g , why has 
c l a i m a n t not e v i d e n c e d any d e g e n e r a t i v e d i s c d i s e a s e a t l e v e l s 
o t h e r t h a n the s i t e of t he o r i g i n a l i n j u r y ? 

I I I . 

With r e s p e c t to the a g g r a v a t i o n c l a i m , f i r s t , we note t h a t 
the R e f e r e e and the p a r t i e s a p p l i e d an e r r o n e o u s s t a n d a r d . The 
f a c t t h a t i n a p r e v i o u s p r o c e e d i n g c l a i m a n t f a i l e d to e s t a b l i s h a 
compensable a g g r a v a t i o n c l a i m does not mean t h a t he now must prove 
a w o r s e n i n g s i n c e t h a t h e a r i n g . The s t a n d a r d r e m a i n s the same: 
Has c l a i m a n t ' s c o n d i t i o n worsened s i n c e the l a s t arrangement of 
c o m p e n s a t i o n , w h i c h i n t h i s c a s e was the A p r i l 1979 D e t e r m i n a t i o n 
O r d e r . Lewis, T w i s t , 34 Van N a t t a 52, 34 Van N a t t a 290 ( 1 9 8 2 ) , 
a f f i r m e d T e k t r o n i x Corp. v. T w i s t , 62 Or App 602 (1983) . 

I n any e v e n t , we a r e s a t i s f i e d t h a t between the d a t e of the 
l a s t arrangement of compensation ( i n A p r i l 1979) and i m m e d i a t e l y 
p r i o r to the s u r g e r y i n 1982, c l a i m a n t ' s c o n d i t i o n d i d not 
worsen. What d i d change Was c l a i m a n t ' s t o l e r a n c e f o r the p a i n he 
e x p e r i e n c e d p r i o r to the second s u r g e r y . T h i s i s i n s u f f i c i e n t to 
s u p p o r t a f i n d i n g t h a t c l a i m a n t ' s c o n d i t i o n worsened. C l a i m a n t 
a r g u e s , however, and we a g r e e t h a t the s u r g e r y i t s e l f , presuming 
i t i s r e a s o n a b l e and n e c e s s a r y , c o n s t i t u t e s a w o r s e n i n g b e c a u s e 
the e f f e c t s of major s u r g e r y o b v i o u s l y "worsen" one's c o n d i t i o n 
u n t i l one r e c o v e r s from the s u r g e r y . C f . Gary A. B e c k e r , 34 Van 
N a t t a 1654 ( 1 9 8 2 ) . 

A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t has e s t a b l i s h e d a 
compensable a g g r a v a t i o n c l a i m a s of the d a t e he e n t e r e d the 
h o s p i t a l on May 23, 1982 f o r the second s u r g e r y . 
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I V . 

With r e s p e c t to whether the i n s u r e r e r r e d i n f a i l i n g to 
commence i n t e r i m c ompensation upon r e c e i p t of c l a i m a n t ' s post-1982 
s u r g e r y l e t t e r r e q u e s t i n g payment o f the m e d i c a l b i l l s and time 
l o s s , we b e l i e v e t h a t c l a i m a n t ' s l e t t e r p e r f e c t e d an a g g r a v a t i o n 
c l a i m . Dr. B l a y l o c k had r e p e a t e d l y c o r r e s p o n d e d w i t h the i n s u r e r , 
i n d i c a t i n g t h a t c l a i m a n t needed the s u r g e r y , and i n May 1982 he 
n o t i f i e d t h e i n s u r e r t h a t c l a i m a n t would be h o s p i t a l i z e d i n the 
l a s t week of May f o r s u r g e r y . I n h i s l e t t e r c l a i m a n t a t t e s t e d 
t h a t he was i n f a c t h o s p i t a l i z e d on May 23, 1982 and underwent 
s u r g e r y which kept him h o s p i t a l i z e d f o r s e v e r a l more d a y s . 

We b e l i e v e t h a t Dr. B l a y l o c k ' s p r e - s u r g e r y l e t t e r , t o g e t h e r 
w i t h c l a i m a n t ' s p o s t - s u r g e r y l e t t e r , c l e a r l y i n d i c a t e d to the 
i n s u r e r t h a t c l a i m a n t was a l l e g i n g h i s i n a b i l i t y to work due to a 
w o r s e n i n g of h i s compensable c o n d i t i o n a s w e l l a s m e d i c a l 
v e r i f i c a t i o n of the same. A c c o r d i n g l y , i n the absence of a 
d e n i a l , S A I F was o b l i g a t e d to commence payment of i n t e r i m 
c o m p e n s a t i o n w i t h i n 14 days of r e c e i p t of c l a i m a n t ' s l e t t e r . S A I F 
d i d n o t deny w i t h i n t h i s p e r i o d , and i t f a i l e d to pay i n t e r i m 
c o m p e n s a t i o n ; t h e r e f o r e , i t i s l i a b l e f o r a p e n a l t y . For t h e 
r e a s o n s s t a t e d i n Z e l d a M. B a h l e r , 33 Van N a t t a 478, 481-482 
( 1 9 8 1 ) , r e v e r s e d on o t h e r grounds, 60 Or App 90 ( 1 9 8 2 ) , and J a n i e 
S m i t h , 34 Van N a t t a 1055, 1059 ( 1 9 8 2 ) , we f i n d t h a t an a d d i t i o n a l 
a t t o r n e y ' s f e e p u r s u a n t to ORS 656.382(1) i s not w a r r a n t e d . 

The R e f e r e e ' s o r d e r d a t e d November 17, 1982 i s r e v e r s e d . 
C l a i m a n t ' s c l a i m f o r s u r g e r y performed on May 24, 1982 f o r lumbar 
laminectomy and d i s c e c t o m y i s remanded to the S A I F C o r p o r a t i o n f o r 
a c c e p t a n c e and payment of b e n e f i t s a c c o r d i n g to law, i n c l u d i n g 
payment f o r temporary t o t a l d i s a b i l i t y from May 23, 1982 u n t i l 
c l o s u r e p u r s u a n t to ORS 656.268. S A I F s h a l l pay to c l a i m a n t 25% 
of the compensation due from June 16, 1982 a s a p e n a l t y f o r 
f a i l u r e to pay i n t e r i m c o m p e n s a t i o n . C l a i m a n t ' s a t t o r n e y i s 
awarded $1,750 a s a r e a s o n a b l e a t t o r n e y ' s f e e f o r s e r v i c e s b e f o r e 
t he R e f e r e e and the Board, to be p a i d by the S A I F C o r p o r a t i o n . 

Reviewed by Board Members F e r r i s and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e Danner's 
o r d e r w h i c h : (1) S e t a s i d e i t s March 29, 1982 d e n i a l of a g g r a v a 
t i o n of c l a i m a n t ' s March 19, 1976 r i g h t knee c l a i m ; and (2) 
a f f i r m e d a s e p a r a t e d e n i a l d a t e d March 29, 1982 which d e n i e d t h a t 
c l a i m a n t ' s c u r r e n t r i g h t knee c o n d i t i o n was r e l a t e d to a compen
s a b l e J u l y 16, 1980 low back and l e f t l e g i n j u r y . 

On r e v i e w S A I F c o n t e n d s t h a t e i t h e r c l a i m a n t ' s r i g h t knee 
w o r s e n i n g i s s o l e l y due to a 1945 n o n - w o r k - r e l a t e d i n j u r y or t h a t 
t h e March 29, 1982 d e n i a l p e r t a i n i n g t o the a g g r a v a t i o n c l a i m 
s h o u l d have been approved r a t h e r than the d e n i a l p e r t a i n i n g t o the 
low back and l e f t l e g i n j u r y , because of the o p i n i o n of Dr. Kenneth 
R. F r e u d e n b e r g , the t r e a t i n g o r t h o p e d i c s u r g e o n . 

ORDER 

L E S T E R W. BA R K L E Y , C l a i m a n t 
E v o h l F . Mai a g o n , C l a i m a n t ' s A t t o r n e y 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s 

WCB 8 2 - 0 2 8 2 2 & 8 2 - 0 2 8 2 3 
J u l y 2 9 , 1 9 8 3 
O r d e r on R e v i e w 
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Dr. F r e u d e n b e r g f e e l s t h a t c l a i m a n t ' s c u r r e n t r i g h t knee prob
lem o r i g i n a l l y began w i t h a 1945 n o n - w o r k - r e l a t e d f r a c t u r e to the 
l o wer r i g h t f i b u l a and t i b i a . T h a t f r a c t u r e r e s u l t e d i n a m alunion 
of the bones i n c l a i m a n t ' s r i g h t lower l e g , c a u s i n g c l a i m a n t to 
d e v e l o p d e g e n e r a t i v e a r t h r i t i s i n the r i g h t knee j o i n t due to 
improper bone a l i g n m e n t . We f i n d t h a t , a l t h o u g h Dr. F r e u d e n b e r g 
had the o p i n i o n t h a t c l a i m a n t ' s r i g h t knee problem was b a s i c a l l y 
s e c o n d a r y t o the d e g e n e r a t i v e j o i n t d i s e a s e which began w i t h the 
1945 i n j u r y , Dr. F r e u d e n b e r g a l s o s t a t e d t h a t the d i s e a s e had been 
a g g r a v a t e d by c l a i m a n t ' s need to f a v o r the r i g h t l e g due t o a 
w o r k - r e l a t e d J u l y 16, 1980 back and l e f t l e g i n j u r y . The need to 
f a v o r h i s r i g h t l e g c a u s e d an i n c r e a s e i n s u b j e c t i v e symptoms of 
the r i g h t knee, which e v e n t u a l l y r e q u i r e d s u r g e r y i n the form of a 
r i g h t knee m e d i a l meniscectomy f o r a p o s t e r i o r horn t e a r . T h e r e 
f o r e , a l t h o u g h we do r e c o g n i z e t h a t c l a i m a n t had p r e e x i s t i n g 

d e g e n e r a t i v e a r t h r i t i s i n h i s r i g h t knee, we a l s o f i n d t h a t c l a i m 
a n t ' s need to f a v o r h i s r i g h t l e g was due to h i s i n t e r v e n i n g l e f t 
l e g i n j u r y which c a u s e d a worsening i n h i s r i g h t knee, e v e n t u a l l y 
n e c e s s i t a t i n g s u r g e r y . 

We do n o t f i n d t h a t the w o r s e n i n g and s u r g e r y were a r e s u l t of 
a " n a t u r a l w o r s e n i n g " of the March 19, 1976 r i g h t knee i n j u r y . I n 
1976, w h i l e working f o r the same employer, c l a i m a n t i n j u r e d h i s 
r i g h t knee w h i l e l i f t i n g a c o n c r e t e c u l v e r t a t work. The c l a i m was 
a c c e p t e d , and c l a i m a n t was t r e a t e d by an osteotomy of the bones i n 
the lower r i g h t l e g which c o r r e c t e d the m i s a l i g n m e n t i n the r i g h t 
knee. T h a t c l a i m was c l o s e d on May 12, 1977 w i t h an award of 
temporary d i s a b i l i t y , but no permanent d i s a b i l i t y . T h a t award was 
not a p p e a l e d . Between 1977 and 1980 t h e r e i s some e v i d e n c e t h a t 
c l a i m a n t had s l i g h t i n t e r m i t t e n t p a i n i n the r i g h t knee, but i t i s 
c l e a r t h a t he had no need to seek t r e a t m e n t f o r h i s r i g h t knee, nor 
d i d he l o s e any time from work due to any r i g h t knee d i s a b i l i t y . 
I t was not u n t i l a f t e r h i s compensable low back and l e f t l e g 
i n j u r y , which c a u s e d him to l e a n h e a v i l y on h i s r i g h t l e g , t h a t he 
began c o m p l a i n i n g to h i s d o c t o r of i n c r e a s e d r i g h t knee p a i n . As 
was noted above, t h i s i n c r e a s e d p a i n e v e n t u a l l y c a u s e d the need f o r 
the F e b r u a r y 26, 1982 m e d i a l meniscectomy. 

We f i n d the f a c t s i n t h i s c a s e to be v e r y s i m i l a r t o t h o s e o f 
F l o r e n c e v. S A I F , 55 Or App 467 ( 1 9 8 1 ) . I n t h a t c a s e the c l a i m a n t 
had d e g e n e r a t i v e a r t h r i t i s i n h i s r i g h t knee. He s u f f e r e d a 
compensable i n j u r y to h i s l e f t knee which c a u s e d him to s h i f t more 
w e i g h t to the r i g h t knee, r e s u l t i n g i n i n c r e a s e d p a i n and the need 
f o r m e d i c a l s e r v i c e s f o r the r i g h t knee. The c o u r t found t h a t the 
r i g h t knee c o n d i t i o n s h o u l d be a c c e p t e d a s a p a r t of the a c c e p t e d 
i n d u s t r i a l i n j u r y to the l e f t knee s i n c e the i n j u r y to the l e f t 
knee m a t e r i a l l y c o n t r i b u t e d to the i n c r e a s e d symptoms of the 
c l a i m a n t ' s r i g h t knee. The c o u r t c o n c l u d e d t h a t the r i g h t knee 
c o n d i t i o n was to be r e g a r d e d a s a r i s i n g out of the compensable 
i n j u r y to t h e l e f t knee. S i m i l a r l y , we f i n d t h a t the c l a i m a n t ' s 
r i g h t knee w o r s e n i n g i n t h i s c a s e was c a u s e d by the low back and 
l e f t l e g i n j u r y of J u l y 16, 1980. T h e r e f o r e , we modify t h e 
R e f e r e e ' s o r d e r to r e f l e c t our f i n d i n g . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 12, 1982 i s m o d i f i e d . 
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R e g a r d i n g WCB Case No. 82-02822, C l a i m N o . D 147572, the d e n i a l o f 
a g g r a v a t i o n d a t e d March 29, 1982 i s a f f i r m e d . R e g a r d i n g WCB Case 
No. 82-02823, C l a i m No. D 466388 (low back and l e f t l e g i n j u r y ) , 
the d e n i a l d a t e d March 29, 1982, which d i s c l a i m s any r e l a t i o n of 
the r i g h t knee w o r s e n i n g to the J u l y 16, 1980 i n j u r y , i s 
d i s a p p r o v e d . 

C l a i m a n t ' s a t t o r n e y i s awarded $500 a s a r e a s o n a b l e a t t o r n e y 
f e e on Board r e v i e w f o r p r e v a i l i n g on the i s s u e of c o m p e n s a b i l i t y , 
p a y a b l e by S A I F C o r p o r a t i o n . 

PAUL H. D 0 U I L L A R D , C l a i m a n t WCB 8 1 - 0 2 3 3 4 & 8 1 - 0 9 4 5 6 
E v o h l F . Mai a g o n , C l a i m a n t ' s A t t o r n e y J u l y 2 9 , 1 9 8 3 
W o l f , G r i f f i t h e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
S c h w a b e , e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e N i c h o l s 1 o r d e r w h i c h 
approved t h e June 21, 1982 a g g r a v a t i o n c l a i m d e n i a l i s s u e d by E B I 
Companies a s i n s u r e r f o r the employer. Trend V e n e e r , approved the 
J u l y 1, 1982 a g g r a v a t i o n c l a i m d e n i a l i s s u e d by INA a s i n s u r e r f o r 
D e s e r t Seed Company and found c l a i m a n t e n t i t l e d to 25% u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y i n r e l a t i o n to h i s October 1978 Trend 
Veneer i n j u r y , t h a t b e i n g an i n c r e a s e of 15% over and above a l l 
p r i o r awards and arrangements of compensation r e l a t i v e to t h a t 
i n j u r y . 

For h i s f i r s t c o n t e n t i o n , c l a i m a n t a r g u e s t h a t the R e f e r e e 
e r r e d i n f i n d i n g h i s c u r r e n t c e r v i c a l and low back c o n d i t i o n s u n r e 
l a t e d to e i t h e r h i s 1978 Trend Veneer i n j u r y or h i s 1981 D e s e r t 
Seed i n j u r y . C l a i m a n t i n d i c a t e s he i s not c o n c e r n e d w i t h r e g a r d to 
the q u e s t i o n of which of the two p o t e n t i a l l y l i a b l e e m p l o y e r s i s 
found r e s p o n s i b l e , so long a s one of them i s . For h i s second con
t e n t i o n , c l a i m a n t a r g u e s t h a t i f we de t e r m i n e t h a t the R e f e r e e was 
c o r r e c t i n f i n d i n g h i s c u r r e n t c o n d i t i o n s not compensable, we 
s h o u l d f i n d him e n t i t l e d to a g r e a t e r award of permanent p a r t i a l 
d i s a b i l i t y , up to and i n c l u d i n g permanent t o t a l d i s a b i l i t y . 
F i n a l l y , c l a i m a n t r e q u e s t s t h a t , i n the e v e n t we a g r e e w i t h the 
R e f e r e e ' s d e t e r m i n a t i o n c o n c e r n i n g the n o n c o m p e n s a b i l i t y of h i s 
c u r r e n t c e r v i c a l and low back c o n d i t i o n s , we remand t h e mat t e r to 
the R e f e r e e i n o r d e r to a l l o w him an o p p o r t u n i t y t o s o l i c i t 
a d d i t i o n a l o p i n i o n e v i d e n c e from Dr. S c h o s s b e r g e r c o n c e r n i n g the 
c o m p e n s a b i l i t y q u e s t i o n . 

We adopt the R e f e r e e ' s f i n d i n g s of f a c t a s our own. 
With r e g a r d to the i s s u e c o n c e r n i n g the c o m p e n s a b i l i t y o f 

c l a i m a n t ' s c u r r e n t c e r v i c a l and low back c o n d i t i o n s , a l t h o u g h w e 
f i n d i t to be somewhat of a c l o s e q u e s t i o n , we a f f i r m . T h e r e a r e 
b a s i c a l l y t h r e e f a c t o r s which we f i n d to be p a r t i c u l a r l y 
c o n v i n c i n g . 

Our f i r s t r e a s o n r e l a t e s to the m y e l o g r a p h i c and c o m p u t e r i z e d 
tomography f i n d i n g s c o n t a i n e d i n the r e c o r d . C l a i m a n t ' s f i r s t 
myelogram was performed by Dr. Golden i n December 1979, a p p r o x i 
m a t e l y one y e a r a f t e r h i s 1978 Trend Veneer i n j u r y . The myelogram 
was i n t e r p r e t e d a s normal. F o l l o w i n g h i s 1981 i n j u r y a t D e s e r t 
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Seed, Dr. Karmy o r d e r e d a CT s c a n to be c a r r i e d out on the c l a i m 
a n t . T h i s t e s t was c onducted on F e b r u a r y 15, 1981. The f i n d i n g s 
were moderate changes of s p o n d y l o s i s a t L4-5 w i t h m i n i m a l change a t 
L 5 - S 1. No e v i d e n c e of a h e r n i a t e d d i s c was found. C l a i m a n t was 
found m e d i c a l l y s t a t i o n a r y on F e b r u a r y 19, 1981. 

On June 3, 1982, Dr. S c h o s s b e r g e r performed a second myelogram 
on c l a i m a n t . T h i s myelogram r e v e a l e d m u l t i p l e d i s c a b n o r m a l i t i e s 
w i t h L4-5 d i s c h e r n i a t i o n , L5-S1 a n u l u s prominence, h e r n i a t e d C5-6 
d i s c and AP c a n a l d e f e c t s a t C3-4 and C4-5. Although Dr. 
S c h o s s b e r g e r o p i n e d t h a t t h e s e c o n d i t i o n s were the r e s u l t of the 
1978 i n j u r y , he was unaware of the p r e v i o u s m y e l o g r a p h i c and CT 
s c a n f i n d i n g s . Dr. Karmy, who was aware of the p r e v i o u s f i n d i n g s , 
was of the o p i n i o n t h a t s i n c e the d i a g n o s t i c s t u d i e s p r i o r to the 
June 1982 myelogram were n e g a t i v e , and s i n c e the l a t t e r myelogram 
showed m u l t i p l e d e f e c t s , t h i s was s u p p o r t i v e o f h i s o p i n i o n t h a t 
c l a i m a n t ' s problem was due to d e g e n e r a t i v e d i s c d i s e a s e u n r e l a t e d 
to e i t h e r of h i s i n j u r e s . Dr. Karmy's o p i n i o n does, t h e r e f o r e , 
appear to be c o n s i s t e n t w i t h the f a c t s and i s more p e r s u a s i v e than 
Dr. S c h o s s b e r g e r ' s , who s e t f o r t h h i s o p i n i o n b e f o r e he had 
a d e q u a t e l y r e v i e w e d p r i o r m e d i c a l r e c o r d s . 

A second r e a s o n f o r our f i n d i n g r e l a t e s to the f a c t t h a t 
c l a i m a n t was found t o have a h e r n i a t e d d i s c and a d d i t i o n a l d e f e c t s 
i n t h e c e r v i c a l a r e a . However, t h e r e i s n o t h i n g i n the r e c o r d 
which i n d i c a t e s t h a t c l a i m a n t e v e r s u s t a i n e d an i n j u r y o f any k i n d 
to the neck. Dr. Karmy found t h i s f a c t to f u r t h e r s u p p o r t h i s 
o p i n i o n t h a t c l a i m a n t ' s problems a r e due to n o n i n d u s t r i a l l y - r e l a t e d 
d e g e n e r a t i v e d i s c d i s e a s e . 

The t h i r d r e a s o n f o r our agreement w i t h the R e f e r e e r e l a t e s t o 
the f a c t t h a t t h e r e a r e c h a r t n o t e s from D r s . T y s e l l and S c h a f e r 
from F e b r u a r y 1978 which i n d i c a t e t h a t c l a i m a n t "has had a l o n g 
h i s t o r y of n o n - r a d i a t i n g p a i n i n h i s m i d - c e r v i c a l s p i n e and h i s 
lower back." The c h a r t n o t e s a l s o r e l a t e t h a t c l a i m a n t was i n an 
a u t o m o b i l e a c c i d e n t some 13 y e a r s p r i o r to h i s e x a m i n a t i o n f o r 
w h i c h he r e c e i v e d m u l t i p l e c o r t i s o n e i n j e c t i o n s and was t a k i n g up 
to 14 a s p i r i n per day. Although c l a i m a n t d e n i e s t h a t he was even 
i n v o l v e d i n s u c h a motor v e h i c l e a c c i d e n t , the c h a r t n o t e s do a t 
l e a s t r e l a t e t h a t c l a i m a n t was s u f f e r i n g from c e r v i c a l and low back 
d i f f i c u l t i e s p r i o r to e i t h e r h i s October 1978 or J a n u a r y 1981 
i n j u r i e s . A d d i t i o n a l l y , a s noted by the R e f e r e e , t h e r e a r e o t h e r 
d i s c r e p a n c i e s c o n t a i n e d i n the r e c o r d which a r e not a d e q u a t e l y 
e x p l a i n e d ( f o r example, the d i s c r e p a n c y c o n c e r n i n g the time and 
n a t u r e of c l a i m a n t ' s i n j u r y a t Trend Veneer and the c l a i m a n t ' s 
a p p a r e n t f a i l u r e to r e l a t e any c e r v i c a l c o m p l a i n t s to Dr. Karmy). 

Based on the above, we c o n c l u d e t h a t the R e f e r e e ' s f i n d i n g on 
the c o m p e n s a b i l i t y i s s u e must be a f f i r m e d . 

S i n c e we have a f f i r m e d t h a t p o r t i o n of the R e f e r e e ' s o r d e r 
which found c l a i m a n t ' s c e r v i c a l and low back c o n d i t i o n s u n r e l a t e d 
t o h i s i n j u r y , i t i s u n n e c e s s a r y to a d d r e s s t he q u e s t i o n o f r e s p o n 
s i b i l i t y between Trend Veneer and D e s e r t Seed. 

With r e g a r d to c l a i m a n t ' s second c o n t e n t i o n , we f i n d t h a t the 
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e x t e n t o f c l a i m a n t ' s compensable d i s a b i l i t y r e l a t i v e to h i s 1978 
i n j u r y was more than a d e q u a t e l y r e c o g n i z e d by the 25% awarded by 
the R e f e r e e . We a l s o a g r e e w i t h the R e f e r e e t h a t t h e r e i s no e v i 
dence t h a t c l a i m a n t s u s t a i n e d any permanent d i s a b i l i t y a s a r e s u l t 
of h i s 1981 i n j u r y . C l a i m a n t ' s argument r e l a t i v e to permanent 
t o t a l d i s a b i l i t y i s w i t h o u t s u p p o r t i n the r e c o r d . We a f f i r m and 
adopt the p o r t i o n s o f the R e f e r e e ' s o r d e r r e l e v a n t to t h i s i s s u e . 

C l a i m a n t a r g u e s t h a t , i n the e v e n t we a f f i r m the R e f e r e e ' s 
d e t e r m i n a t i o n on the c o m p e n s a b i l i t y i s s u e , we s h o u l d remand the 
m a t t e r to the R e f e r e e to a l l o w him an o p p u r t u n i t y to supplement the 
r e c o r d w i t h a d d i t i o n a l m a t e r i a l i n the form of o p i n i o n e v i d e n c e 
from Dr. S c h o s s b e r g e r . S p e c i f i c a l l y , c l a i m a n t a r g u e s t h a t a remand 
i s a p p r o p r i a t e b e c a u s e : 

" C l a i m a n t ' s a t t o r n e y s have l e a r n e d t h a t , 
a f t e r the h e a r i n g . . . c l a i m a n t underwent 
s u r g e r y of the low back by Dr. S c h o s s b e r g e r . 

" T h i s e n a b l e d Dr. S c h o s s b e r g e r to f u r t h e r 
view c l a i m a n t ' s low back d i f f i c u l t y and, 
p r e s u m p t i v e l y , g a t h e r a d d i t i o n a l 
i n f o r m a t i o n about the n a t u r e of c l a i m a n t ' s 
d i f f i c u l t y w hich would be m a t e r i a l e v i d e n c e 
w i t h r e g a r d to the i s s u e s b e f o r e the 
r e f e r e e . " 

C l a i m a n t a l s o s t a t e s t h a t he was not aware u n t i l the time of the 
h e a r i n g t h a t Dr. S c h o s s b e r g e r d i d not have a complete m e d i c a l 
h i s t o r y c o n c e r n i n g the c l a i m a n t , and t h a t a remand i s i n o r d e r to 
a l l o w Dr. S c h o s s b e r g e r to p r e s e n t another o p i n i o n a f t e r c o n s i d e r i n g 
c l a i m a n t ' s complete m e d i c a l f i l e . 

With r e g a r d to c l a i m a n t ' s l a t t e r argument, we do not f i n d t h i s 
to be an adequate b a s i s f o r remand. C l a i m a n t does not a l l e g e t h a t 
p r i o r to the h e a r i n g he was not i n p o s s e s s i o n of a copy of Dr. 
S c h o s s b e r g e r ' s c h a r t n o t e s d a t e d J u l y 7, 1982, i n which he i n d i 
c a t e s t h a t he d i d not have a complete m e d i c a l h i s t o r y c o n c e r n i n g 
c l a i m a n t . C l a i m a n t does not i n d i c a t e why he took no a c t i o n i n 
l i g h t of t h a t s t a t e m e n t by Dr. S c h o s s b e r g e r . He does not i n d i c a t e 
why, w i t h due d i l i g e n c e , he c o u l d not have p r o v i d e d the n e c e s s a r y 
m a t e r i a l to Dr. S c h o s s b e r g e r p r i o r to the h e a r i n g . R o b e r t A. 
B a r n e t t , 31 Van N a t t a 172 ( 1 9 8 1 ) ; Ora M. C o n l e y , 34 Van N a t t a 1698 
(1982) . C l a i m a n t does not i n d i c a t e why he d i d not r e q u e s t the 
R e f e r e e to l e a v e t he r e c o r d open i n o r d e r to a l l o w him to s o l i c i t 
t h e a d d i t i o n a l i n f o r m a t i o n from Dr. S c h o s s b e r g e r . The o n l y e x p l a 
n a t i o n c l a i m a n t o f f e r s i s t h a t he was l e d to b e l i e v e t h a t the 
e m p l o y e r ( s ) would be s u b m i t t i n g the n e c e s s a r y i n f o r m a t i o n to Dr. 
S c h o s s b e r g e r f o r h i s r e v i e w , and he, t h e r e f o r e , b e l i e v e d i t was 
u n n e c e s s a r y to do so h i m s e l f . T h i s argument i s s i m p l y not 
c o n v i n c i n g . 

With r e g a r d to c l a i m a n t ' s argument t h a t remand i s a p p r o p r i a t e 
f o r c o n s i d e r a t i o n of p o s s i b l e i n f o r m a t i o n o b t a i n e d f o l l o w i n g 
c l a i m a n t ' s p o s t - h e a r i n g lumbar s u r g e r y , we note t h a t we p r e v i o u s l y 
a d d r e s s e d a s i m i l a r argument i n Robert D e l e p i n e , 35 Van N a t t a 72 
(1983) . Four months su b s e q u e n t to h i s h e a r i n g , the c l a i m a n t i n 
D e l e p i n e underwent lumbar s u r g e r y . He then moved the Board f o r an 
o r d e r remanding the c a s e to the R e f e r e e f o r c o n s i d e r a t i o n of any 
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a d d i t i o n a l e v i d e n c e g e n e r a t e d a s a r e s u l t of t h a t s u r g e r y . 
A l though the c o m p e n s a b i l i t y of the s u r g e r y was i n i s s u e a t the 
h e a r i n g , the c l a i m a n t postponed s u r g e r y w h i l e a w a i t i n g the 
R e f e r e e ' s c o m p e n s a b i l i t y d e t e r m i n a t i o n . The Board, q u o t i n g from 
Bar net: t , s u p r a , d e n i e d the motion to remand: 

"We a p p r e c i a t e t h a t the c o u r s e of an i n j u r e d 
w o r k e r ' s r e c o v e r y can be p r o t r a c t e d and 
dynamic, w i t h m e d i c a l t r e a t m e n t and 
v o c a t i o n a l t r a i n i n g , e t c . , s t a r t i n g , 
s t o p p i n g and s t a r t i n g a g a i n . I n many c a s e s , 
t h i s dynamic p r o c e s s undoubtedly p r e s e n t s 
the p r a c t i c a l problem of when a r e m a t t e r s 
s t a b l e enough to l i t i g a t e d i s p u t e d i s s u e s a t 
a h e a r i n g . The Board e x p e c t s the p a r t i e s to 
make t h a t d e c i s i o n . Under c u r r e n t p r a c t i c e , 
no h e a r i n g i s s c h e d u l e d u n t i l t h e p a r t i e s 
f i l e an a p p l i c a t i o n to s c h e d u l e . Thus, the 
p a r t i e s more tha n the Board now c o n t r o l 
when a h e a r i n g i s h e l d . I n ongoing m e d i c a l 
t r e a t m e n t or v o c a t i o n a l t r a i n i n g s i t u a t i o n s 
-- s i t u a t i o n s t h a t f r e q u e n t l y g i v e r i s e t o 
motions to remand -- the p a r t i e s s h o u l d 
d e c i d e when they want d i s p u t e d i s s u e s 
r e s o l v e d based on the a v a i l a b l e e v i d e n c e 
and not r e l y on motions to remand based on 
s u b s e q u e n t l y o b t a i n e d e v i d e n c e a s a 
f a l l b a c k p o s s i b i l i t y . " D e l e p i n e , 35 Van 
N a t t a a t 73, 74. 

The c u r r e n t s i t u a t i o n i s a l m o s t i d e n t i c a l to D e l e p i n e . C l a i m a n t 
was w e l l aware o f the proposed low back s u r g e r y p r i o r to t h e 
h e a r i n g . However, a s i n d i c a t e d i n Dr. S c h o s s b e r g e r ' s c h a r t n o t e s , 
c l a i m a n t d e t e r m i n e d t h a t he would not proc e e d w i t h the s u r g e r y 
u n t i l a f t e r a d e t e r m i n a t i o n had been made a t the h e a r i n g c o n c e r n i n g 
c o m p e n s a b i l i t y . Even i f the R e f e r e e had d e t e r m i n e d the compensa
b i l i t y i s s u e f a v o r a b l y to c l a i m a n t , the r e s p o n s i b l e employer s t i l l 
would n o t have been r e q u i r e d t o pay f o r c l a i m a n t ' s s u r g e r i e s u n t i l 
i t had e x h a u s t e d i t s avenues o f a p p e a l . ORS 6 5 6 . 3 1 3 ( 4 ) . I n o t h e r 
words, c l a i m a n t would not a c t u a l l y be c e r t a i n t h a t t h e s u r g e r y was 
compensable u n t i l a f i n a l o r d e r had been e n t e r e d by e i t h e r t h e 
Board, the C o u r t of A p p e a l s or p o s s i b l y the Supreme C o u r t . Thus, 
the argument t h a t s u r g e r y has been postponed u n t i l a d e t e r m i n a t i o n 
a t a h e a r i n g i s not a p a r t i c u l a r l y c o n v i n c i n g argument t o make when 
r e q u e s t i n g remand. 

I n a d d i t i o n to t he above, t h e r e i s no a l l e g a t i o n t h a t c l a i m a n t 
a c t u a l l y has come i n t o p o s s e s s i o n of any a d d i t i o n a l m a t e r i a l from 
Dr. S c h o s s b e r g e r which would be r e l e v a n t to t he i s s u e of compensa
b i l i t y . He o n l y i n d i c a t e s t h a t any su c h m a t e r i a l which t h e r e may 
be would " p r e s u m p t i v e l y " be r e l e v a n t to t h a t i s s u e . Thus, t h e 
r e q u e s t i s based o n l y on c l a i m a n t ' s s p e c u l a t i o n t h a t s u c h e v i d e n c e 
e x i s t s or might be g e n e r a t e d and t h a t s u c h e v i d e n c e might p o s s i b l y 
be b e n e f i c i a l to h i s p o s i t i o n . We f i n d t h a t i t would be i n a p p r o 
p r i a t e to a l l o w remand on such a p u r e l y s p e c u l a t i v e b a s i s , and we 
d e c l i n e to do s o . See Martha Mount, 35 Van N a t t a 557 ( 1 9 8 3 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 24, 1982 i s a f f i r m e d . 
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RICHARD A. F I L O N C Z U K , C l a i m a n t 
L y n c h & S i e l , C l a i m a n t ' s A t t o r n e y s 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

WCB 8 1 - 1 0 9 1 1 
J u l y 2 9 , 1 9 8 3 
O r d e r on R e v i e w 

Reviewed by Board Members L e w i s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of t h o s e p o r t i o n s of R e f e r e e L e a h y ' s 
o r d e r which r e f u s e d to g r a n t him any a d d i t i o n a l award f o r u n s c h e 
d u l e d permanent d i s a b i l i t y beyond the 30% he p r e v i o u s l y had 
r e c e i v e d through D e t e r m i n a t i o n O r d e r s . E x t e n t of d i s a b i l i t y i s the 
o n l y i s s u e on r e v i e w . C l a i m a n t c o n t e n d s t h a t he i s p e r m a n e n t l y and 
t o t a l l y d i s a b l e d . 

C l a i m a n t i s a 60 y e a r o l d man who on September 12, 1979 
s u s t a i n e d a compensable i n j u r y to h i s low back when a 500 pound 
c a b i n e t f e l l on him. P r i o r to t h i s i n j u r y he had a s t a b l e work 
h i s t o r y . He was d i a g n o s e d as h a v i n g a c o m p r e s s i o n f r a c t u r e a t L4. 
He was t r e a t e d c o n s e r v a t i v e l y and r e l e a s e d to r e t u r n to h i s r e g u l a r 
work i n a n u r s e r y on March 3, 1980 by h i s then t r e a t i n g p h y s i c i a n , 
Dr. Struckman. Dr. Struckman s a i d : 

" I f e e l t h i s man r e a l l y i s c a p a b l e of p e r 
forming any type of a c t i v i t y and f e e l h i s 
f r a c t u r e i s h e a l e d and t h a t h i s p a i n i s 
l a r g e l y p s y c h o g e n i c i n o r i g i n . I f i n d 
l i t t l e e v i d e n c e of o r g a n i c d i s e a s e i n t h i s 
man and a t t h i s time f e e l he i s c a p a b l e of 
r e t u r n i n g to work w i t h the l i m i t a t i o n t h a t 
he s h o u l d do no r e p e t i t i v e l i f t i n g of over 
50 pounds." 

A D e t e r m i n a t i o n Order i s s u e d on May 27, 1980 g r a n t i n g c l a i m a n t 
a 15% d i s a b i l i t y award. I n June 1980 c l a i m a n t began t r e a t i n g w i t h 
Dr. Thomas, an o r t h o p e d i s t . Dr. Thomas opined t h a t c l a i m a n t was 
n o t t h e n m e d i c a l l y s t a t i o n a r y . He n o t e s t h a t c l a i m a n t had 
a t t e m p t e d to r e t u r n t o h i s o l d j o b w i t h o u t s u c c e s s . i n J u l y 1980 
Dr. Thomas noted t h a t o b j e c t i v e f i n d i n g s were m i n i m a l . 

I n December 1980 c l a i m a n t was e v a l u a t e d f o r a d m i s s i o n to the 
P o r t l a n d P a i n C e n t e r . He was a d m i t t e d to the p a i n c e n t e r i n 
J a n u a r y 1981. F o l l o w i n g a week i n the p a i n c e n t e r he was g i v e n 
o u t p a t i e n t t r e a t m e n t f o r s i x weeks. F o l l o w i n g the o u t p a t i e n t 
t r e a t m e n t , Dr. R e n h o l d s , of the p a i n c e n t e r s t a f f , o p i n e d : 

"Mr. F i l o n c z u k indeed has a c o m p r e s s i o n 
f r a c t u r e of L4, I b e l i e v e . He does have 
s e y e r e back p a i n and b i l a t e r a l m u scle spasm. 
He a l s o has some d e g e n e r a t i v e a r t h r i t i c 
change. He has p a i n r e l a t e d to t h i s , 
a t t e n d a n t muscle spasm and a l s o some 
s a c r o i l i a c p a i n . I do not doubt t h a t he has 
p a i n . I have never s e e n a p a i n syndrome so 
s e v e r e r e l a t e d to h i s p a r t i c u l a r i n j u r i e s 
and x - r a y c h a n g e s . I am c e r t a i n l y w i l l i n g 
to g i v e him the b e n e f i t of the doubt.... 

" I b e l i e v e t h a t he does have a p a i n 
syndrome....I do b e l i e v e t h a t he s h o u l d 
make ano t h e r a t t e m p t a t going back t o work 
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f o r Mr. Klupenger and s e e i n g what can be 
done i n some way to h e l p him once a g a i n be 
p r o d u c t i v e j o b w i s e . I have g r e a t doubts 
whether t h i s w i l l be s u c c e s s f u l . . . . I t h i n k 
t h a t h i s a t t i t u d e and h i s e m o t i o n a l problems 
a t t h e moment r e l a t e d to the whole a s p e c t of 
h i s i n j u r y , make i t e x t r e m e l y d o u b t f u l t h a t 
he w i l l be a b l e to r e t u r n to p r o d u c t i v e 
work." 

I n May 1980 O r t h o p a e d i c C o n s u l t a n t s e v a l u a t e d c l a i m a n t . They 
o p i n e d t h a t h i s l o s s of f u n c t i o n was m i l d l y moderate and h i s l o s s 
of f u n c t i o n due to h i s i n d u s t r i a l i n j u r y was m i l d . They n o t e d , 
however, a h o s t i l e a t t i t u d e a s w e l l a s u n r e l a t e d c o n d i t i o n s 
i n c l u d i n g a p s y c h o l o g i c a l c o n d i t i o n , o b e s i t y and h y p e r t e n s i o n . 

On June 10, 1981 a D e t e r m i n a t i o n Order g r a n t e d an a d d i t i o n a l 
15% d i s a b i l i t y award. 

I n September 1981 Dr. Deena S t o l z b e r g , a p s y c h i a t r i s t , 
examined c l a i m a n t . She o p i n e d : 

" I n my o p i n i o n , he has no p s y c h o l o g i c a l 
p a t h o l o g y r e s u l t i n g from h i s i n d u s t r i a l 
a c c i d e n t w i t h the e x c e p t i o n t h a t he a p p e a r s 
to be e n t r e n c h i n g i n t o a d i s a b l e d s t a t e 
w i t h c o n t i n u e d compensation b e n e f i t s . " 

O r t h o p a e d i c C o n s u l t a n t s a g a i n saw c l a i m a n t i n September 1981 
and v o i c e d an o p i n i o n s i m i l a r to t h e i r e a r l i e r r e p o r t . They noted 
s e v e r e f u n c t i o n a l i n t e r f e r e n c e i n the form of r e f u s a l s , i n c o n s i s 
t e n c i e s , h i s t r i o n i c s , give-way and o v e r - r e a c t i o n . 

The c l a i m was a g a i n opened by s t i p u l a t i o n and was c l o s e d on 
November 4, 1981 by a t h i r d D e t e r m i n a t i o n Order which g r a n t e d no 
a d d i t i o n a l award f o r permanent d i s a b i l i t y . C l a i m a n t has a p p e a l e d 
from t h a t D e t e r m i n a t i o n O r d e r . 

On A p r i l 5, 1982 Dr. Thomas opined t h a t c l a i m a n t " i s 
e s s e n t i a l l y t o t a l l y d i s a b l e d . " 

C l a i m a n t was n e x t e v a l u a t e d by Dr. D u f f , an o r t h o p e d i c 
s u r g e o n , who s a i d : 

" H i s o v e r a l l l e v e l of t r u e p h y s i c a l i m p a i r 
ment i s d i f f i c u l t to e v a l u a t e , but p r o b a b l y 
i n t h e range of m i l d l y moderate and not 
p r o g r e s s i v e . H i s p s y c h o l o g i c a l d i s a b i l i t y 
i s s e v e r e and becoming worse w i t h e v e r y 
a t t e m p t to r e t u r n him to work and a t o t a l 
dependence upon h i s w i f e , h i s m e d i c a t i o n s , 
h i s p h y s i c i a n s , and the h o s p i t a l . He would 
appear t o be d e t e r i o r a t i n g i n t o a c o m p l e t e l y 
v e g e t a t i v e s t a t e p h y s i c a l l y and m e n t a l l y and 
to r e q u i r e u r g e n t p s y c h i a t r i c c a r e . Whether 
h i s p s y c h o l o g i c a l s t a t e would be a s c r i b a b l e 
to h i s work i n j u r y and compensable s h o u l d 
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be e v a l u a t e d by f u r t h e r p s y c h i a t r i c e v a l u a 
t i o n . .. .However , any a t t e m p t to r e t r a i n him 
or r e t u r n him to work would appear to be 
a b s o l u t e l y u s e l e s s . " 

I n J u l y 1982 c l a i m a n t was e v a l u a t e d by Dr. H o l l a n d , a 
p s y c h i a t r i s t . Dr. H o l l a n d o p i n e d : 

" I b e l i e v e h i s p s y c h o g e n i c p a i n d i s o r d e r i s 
r e l a t e d to h i s i n d u s t r i a l i n j u r y , i n p a r t . 
H i s i n d u s t r i a l i n j u r y p r o v i d e d the i n i t i a l 
n o c i c e p t i v e s o u r c e , w h i l e h i s b a s i c p r e 
e x i s t i n g p e r s o n a l i t y s t r u c t u r e has impacted 
upon h i s i n j u r y . . . . I b e l i e v e t h e r e i s a 
s i g n i f i c a n t amount of u n c o n s c i o u s d e c e p t i o n 
going on w i t h Mr. F i l o n c z u k and i n t h i s way 
I f e e l h i s a t t i t u d e would be markedly 
enhanced i f h e r [ s i c ] to r e t u r n to work.... 
S i n c e b e i n g t o t a l l y d i s a b l e d i s a s t a t e o f 

mind, i n h i s c a s e , t o t a l l y unsupported by 
p h y s i c a l f i n d i n g s , I would say he was d i s 
a b l e d by h i s p s y c h o l o g i c a l c o n d i t i o n . I 
view h i s a c c i d e n t a s o n l y one p a r t o f a 
h i g h l y i n t e r a c t i v e p r o c e s s and not the most 
s u b s t a n t i a l c a u s e of h i s c o n c u r r e n t d i s 
a b l i n g c o n d i t i o n . " 

The R e f e r e e found t h a t c l a i m a n t had f a i l e d to s u s t a i n h i s bur
den of p r o v i n g permanent t o t a l d i s a b i l i t y . He r e l i e d on the work 
s e a r c h r e q u i r e m e n t s of ORS 6 5 6 . 2 0 6 ( 3 ) , n o t i n g t h a t s i n c e the l a t e s t 
D e t e r m i n a t i o n Order t h e o n l y work s e a r c h c l a i m a n t had made was to 
accompany h i s w i f e t o the employment o f f i c e . 

We a g r e e t h a t c l a i m a n t has f a i l e d to s a t i s f y the r e q u i r e m e n t s 
o f ORS 6 5 6 . 2 0 6 ( 3 ) . As l a t e a s F e b r u a r y 1982, c l a i m a n t ' s former 
employer o f f e r e d t o p r o v i d e a j o b f o r him. We h e l d i n K e i t h 
P h i l l i p s , 35 Van N a t t a 288 ( 1 9 8 3 ) , t h a t where a c l a i m a n t i s 
a c t u a l l y o f f e r e d a j o b , he has an o b l i g a t i o n t o a t t e m p t to do t h a t 
j o b b e f o r e he can be found permanently and t o t a l l y d i s a b l e d . 
B e c a u s e c l a i m a n t has not a t t e m p t e d to do the j o b o f f e r e d by h i s 
e m ployer, he has not s a t i s f i e d ORS 6 5 6 . 2 0 6 ( 3 ) . He i s , t h e r e f o r e , 
not p e r m a n e n t l y and t o t a l l y d i s a b l e d . 

We d i s a g r e e , however, w i t h the R e f e r e e ' s c o n c l u s i o n t h a t 
c l a i m a n t ' s p s y c h o l o g i c a l problems a r e not compensable. I n 
P a t i t u p c i v. B o i s e , C a s c a d e Corp., 8 Or App 503 (1972) , the c o u r t 
s a i d t h a t i f a compensable i n j u r y m a t e r i a l l y c o n t r i b u t e s to a 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n then the c o n d i t i o n i s compen
s a b l e . I t adopted the f o l l o w i n g s t a t e m e n t from L a r s o n : 

"' [W]hen t h e r e has been a p h y s i c a l 
a c c i d e n t or trauma, and c l a i m a n t ' s 
d i s a b i l i t y i s i n c r e a s e d or p r o longed by 
t r a u m a t i c n e u r o s i s , c o n v e r s i o n h y s t e r i a , or 
h y s t e r i c a l p a r a l y s i s , i t i s now u n i f o r m l y 
h e l d t h a t the f u l l d i s a b i l i t y i n c l u d i n g the 
e f f e c t s of the n e u r o s i s i s compensable. 
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Dozens of c a s e s , i n v o l v i n g e v e r y c o n c e i v a b l e 
k i n d of n e u r o t i c , p s y c h o t i c , d e p r e s s i v e , or 
h y s t e r i c a l symptom or p e r s o n a l i t y d i s o r d e r , 
have a c c e p t e d t h i s r u l e . ' " I d a t 508 
q u o t i n g , 1A L a r s o n ' s Workmen's Compensation 
Law 622.162, P e r s o n a l I n j u r y by A c c i d e n t 
§42.22. 

We a r e c o n v i n c e d by Dr. H o l l a n d ' s r e p o r t t h a t c l a i m a n t ' s 
compensable i n j u r y was a m a t e r i a l c o n t r i b u t i n g c a u s e of c l a i m a n t ' s 
p s y c h o l o g i c a l p roblems. Dr. H o l l a n d e x p l a i n s q u i t e c o g e n t l y how 
the i n j u r y , s uperimposed upon c l a i m a n t ' s p r e e x i s t i n g p e r s o n a l i t y 
s t r u c t u r e combined to make c l a i m a n t the c h r o n i c a l l y d i s a b l e d p e r s o n 
he a p p e a r s to be t o d a y . We f i n d Dr. H o l l a n d more c o n v i n c i n g t h a n 
Dr. S t o l z b e r g b e c a u s e , a l t h o u g h she s t a t e s t h a t c l a i m a n t has no 
p a t h o l o g y a s a r e s u l t of h i s compensable i n j u r y , she does not 
e x p l a i n why a p e r s o n such a s c l a i m a n t w i t h a s t a b l e work h i s t o r y 
would become p s y c h o l o g i c a l l y d i s a b l e d f o l l o w i n g a compensable 
i n j u r y i f t h a t i n j u r y d i d not i n some way a f f e c t h i s u n d e r l y i n g 
p s y c h o l o g i c a l c o n d i t i o n . We a l s o note t h a t Dr. Renholds a p p a r e n t l y 
b e l i e v e d t h a t c l a i m a n t has a r e a l p a i n syndrome which was 
o c c a s i o n e d by h i s compensable i n j u r y . We f i n d t h a t c l a i m a n t ' s 
compensable i n j u r y m a t e r i a l l y c o n t r i b u t e d to the p s y c h o l o g i c a l 
c o n d i t i o n , which s e v e r e l y d i s a b l e s him. 

A f t e r comparing t h i s c a s e w i t h o t h e r s i m i l a r c a s e s , and n o t i n g 
t h a t t he c o n s e n s u s o f the m e d i c a l e v i d e n c e i s t h a t c l a i m a n t i s 
s e v e r e l y d i s a b l e d by h i s p s y c h o l o g i c a l problems, we c o n c l u d e t h a t 
an a p p r o p r i a t e award i s 75% u n s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 17, 1982 i s r e v e r s e d . 
C l a i m a n t i s awarded an a d d i t i o n a l 144° or 45% u n s c h e d u l e d permanent 
p a r t i a l d i s a b i l i t y f o r a t o t a l u n s c h e d u l e d award to d a t e of 75% 
permanent d i s a b i l i t y , c l a i m a n t ' s a t t o r n e y i s a l l o w e d 25% of t h i s 
i n c r e a s e d c o m pensation a s a r e a s o n a b l e a t t o r n e y ' s f e e , not to 
e x c e e d $3,000, t o be p a i d out of and not i n a d d i t i o n to c l a i m a n t ' s 
c o m p e n s a t i o n . 

HOWARD LOCKHART, C l a i m a n t WCB 8 1 - 0 0 5 4 3 
R o l f O l s o n , C l a i m a n t ' s A t t o r n e y J u l y 2 9 , 1 9 8 3 
W o l f , G r i f f i t h e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members L e w i s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Seymour's o r d e r a w a r d i n g 
an a d d i t i o n a l 5% u n s c h e d u l e d d i s a b i l i t y above the 5% p r e v i o u s l y 
awarded by a D e t e r m i n a t i o n Order and r e f u s i n g to a d j u s t t h e amount 
of c l a i m a n t ' s temporary t o t a l d i s a b i l i t y payments. E x t e n t of 
d i s a b i l i t y and the amount of temporary t o t a l d i s a b i l i t y a r e t h e 
i s s u e s on r e v i e w . 

We a f f i r m and adopt the R e f e r e e ' s o r d e r w i t h the f o l l o w i n g 
comment. R e p o r t s from s e v e r a l d o c t o r s were s e n t to the Board a f t e r 
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the r e c o r d c l o s e d i n t h i s c a s e . We have not c o n s i d e r e d t h o s e 
r e p o r t s because we a r e c o n s t r a i n e d by s t a t u t e to c o n s i d e r o n l y t h e 
r e c o r d t r a n s m i t t e d to us by the R e f e r e e . ORS 6 5 6 . 2 9 5 ( 5 ) . We a l s o 
d e c l i n e to remand the c a s e to the R e f e r e e to c o n s i d e r t h o s e r e p o r t s 
because t h e r e has been no showing t h a t they were u n a v a i l a b l e 
through due d i l i g e n c e p r i o r to the time of the h e a r i n g . Ora M. 
C o n l e y , 34 Van N a t t a 1698 ( 1 9 8 2 ) ; Robert A. B a r n e t t , 31 Van N a t t a 
172 ( 1 9 8 1 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 31, 1983 i s a f f i r m e d . 

R I C K E . O ' D E L L , C l a i m a n t WCB 8 2 - 0 6 1 0 5 & 8 2 - 0 6 1 0 4 
E v o h l M a l a g o n , C l a i m a n t ' s A t t o r n e y J u l y 2 9 , 1 9 8 3 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members L e w i s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e F o s t e r ' s o r d e r which 
found t h a t t h e S A I F C o r p o r a t i o n ' s p r o c e s s i n g of temporary t o t a l 
d i s a b i l i t y payments p u r s u a n t to a June 25, 1982 s t i p u l a t i o n was 
not u n r e a s o n a b l e and, t h e r e f o r e , found t h a t an award of p e n a l t i e s 
and a t t o r n e y f e e s f o r f a i l u r e to comply w i t h the s t i p u l a t i o n was 
not w a r r a n t e d . 

C l a i m a n t c o n t e n d s t h a t the l a t e payment o f compensation was 
u n r e a s o n a b l e i n t h a t the g r e a t e r p o r t i o n o f the agre e d upon compen
s a t i o n was not p a i d u n t i l 29 days a f t e r the s t i p u l a t i o n was 
approved. T h i s was 15 days p a s t the 14 day g r a c e p e r i o d a l l o w e d b y 
s t a t u t e . C l a i m a n t f u r t h e r c o n t e n d s t h a t S A I F has made no r e a s o n 
a b l e e x p l a n a t i o n f o r the l a t e payment. C l a i m a n t c o n t e n d s t h a t 
a c t u a l l y no r e a s o n was g i v e n a t h e a r i n g f o r the d e l a y e d payment of 
co m p e n s a t i o n . i t was not u n t i l the c a s e came on f o r Board r e v i e w 
t h a t S A I F embraced the R e f e r e e ' s e x p l a n a t i o n f o r the l a t e payment 
-- t h a t b e i n g t h a t S A I F needed time to send out a work q u e s t i o n 
n a i r e to c l a i m a n t to d e t e r m i n e whether c l a i m a n t had worked d u r i n g 
p a r t of the p e r i o d d u r i n g which the compensation was to be p a i d . 

On r e v i e w S A I F a s s e r t s the p o s i t i o n t h a t i t s e n t out i t s work 
q u e s t i o n n a i r e to c l a i m a n t w i t h i n a r e a s o n a b l e time and t h a t , a f t e r 
r e c e i v i n g t h a t q u e s t i o n n a i r e back from c l a i m a n t , i t p a i d c l a i m a n t 
the sum of compensation t h a t was s t i l l owing a s q u i c k l y a s 
p o s s i b l e . 

C l a i m a n t r e p l i e s t h a t S A I F had ample o p p o r t u n i t y to d e t e r m i n e 
t h e d a t e s c l a i m a n t may have worked s u c h t h a t t h e d e l a y o f payment 
of the major p o r t i o n of t h a t compensation, a l m o s t a f u l l 30 days 
l a t e r , was u n r e a s o n a b l e . C l a i m a n t p o i n t s out t h a t g r e a t h a r d s h i p 
was p l a c e d on c l a i m a n t due to the d e l a y and t h a t had any o v e r p a y 
ment been made due to prompt payment of the compensation S A I F c o u l d 
have r e c o v e r e d t h a t overpayment from f u t u r e b e n e f i t s . C l a i m a n t 
f u r t h e r s t a t e s t h a t the w o r k e r s ' compensation l a w s a r e w r i t t e n w i t h 
the purpose i n mind t h a t w o r k e r s s h o u l d not be r e q u i r e d to a b s o r b 
the h a r d s h i p of d e l a y e d payment. R a t h e r , t h e i n s u r e r s h o u l d 
s h o u l d e r the burden of u n d e r w r i t i n g prompt c l a i m p r o c e s s i n g . 

- 1 1 6 9 -



We a g r e e w i t h c l a i m a n t and award a p e n a l t y and a t t o r n e y ' s f e e 
due t o . S A I F ' s u n r e a s o n a b l e d e l a y of payment of c o m p e n s a t i o n . The 
t i m i n g of e v e n t s was a s f o l l o w s : On June 25, 1982 a s t i p u l a t i o n 
was e n t e r e d i n t o by the p a r t i e s which began time l o s s payments 
e f f e c t i v e November 18, 1981 and which c o n t i n u e d t he time l o s s pay
ments u n t i l the c l a i m was a g a i n c l o s e d p u r s u a n t to ORS 656.268. 
The s t i p u l a t i o n a l s o p r o v i d e d t h a t c l a i m a n t would be p a i d $500 a s 
a p e n a l t y a s s e s s e d a g a i n s t S A I F . On June 25, 1982 c l a i m a n t had 
p e r s o n a l l y d r i v e n to Salem w i t h the s t i p u l a t i o n f o r a p p r o v a l , 
r e c e i v e d a p p r o v a l a t t h e H e a r i n g s D i v i s i o n and p e r s o n a l l y p r e s e n t e d 
i t t o S A I F t h a t same d a t e a s k i n g f o r h i s payment a t t h a t t i m e . 
S A I F a g r e e d to pay the $500 p e n a l t y t h a t day, but r e f u s e d to pay 
any temporary d i s a b i l i t y compensation a t t h a t time s t a t i n g t h a t 
they wanted to d e t e r m i n e i f t h e r e were p e r i o d s of time a f t e r 
November 18, 1981 to the p r e s e n t t h a t c l a i m a n t had been w o r k i n g . 
Th e r e i s no e v i d e n c e t h a t S A I F a ttempted to f i n d out t h a t i n f o r m a 
t i o n a t the time c l a i m a n t was i n t h e i r o f f i c e . At t h a t p o i n t , S A I F 
had 14 days w i t h i n which to b e g i n payment of the c o mpensation due 
p u r s u a n t to the s t i p u l a t i o n . However, i t was not u n t i l the 14th 
day, J u l y 8, 1982, t h a t S A I F even s e n t the q u e s t i o n n a i r e to c l a i m 
a n t a s k i n g him what d a t e s he may have worked d u r i n g the p e r i o d 
a f t e r November 18, 1981. A l s o a t t h a t t i m e , on the 14th day S A I F 
d i d make p a r t i a l payment f o r the time l o s s t h a t was due from 
November 18, 1981 t o J a n u a r y 1, 1982 ( $ 6 9 3 . 5 2 ) . C l a i m a n t s e n t the 
q u e s t i o n n a i r e back to S A I F and i t was r e c e i v e d by S A I F on J u l y 14, 
1982. Not u n t i l J u l y 23, 1982 d i d c l a i m a n t r e c e i v e the r e m a i n d e r 
of the temporary d i s a b i l i t y compensation which made h i s payments 
c u r r e n t up to d a t e ( $ 3 , 0 0 3 . 2 1 ) . S A I F has g i v e n l i t t l e or no 
e x p l a n a t i o n of why t h e i r i n v e s t i g a t i o n of c l a i m a n t ' s work c o u l d 
riot have been c a r r i e d o u t more promptly, e s p e c i a l l y i n the f a c e of 
c l a i m a n t ' s p e r s o n a l a ppearance a t t h e i r o f f i c e and r e q u e s t f o r 
speedy p r o c e s s i n g o f h i s c l a i m . 

We f i n d t h a t the payment made on J u l y 23, 1982 was made 15 
d a y s l a t e r than the 14 day g r a c e p e r i o d a l l o w s and t h a t t h e r e was 
l i t t l e e x p l a n a t i o n g i v e n f o r the d e l a y o t h e r than S A I F s t a t e d t h e y 
j u s t needed a c e r t a i n amount of time i n which to p r o c e s s the i n f o r 
m ation r e g a r d i n g c l a i m a n t ' s p e r i o d s of work a f t e r November 18, 
1981. We a g r e e w i t h S A I F t h a t a c l a i m a n t b e a r s some r e s p o n s i b i l i t y 
i n a i d i n g the i n s u r e r i n the i n v e s t i g a t i o n of a c l a i m , F r a n k 
G o n z a l e s , 34 Van N a t t a 551 ( 1 9 8 2 ) , and we f i n d t h a t c l a i m a n t made 
r e a s o n a b l e e f f o r t s to be a v a i l a b l e to the i n s u r e r to p r o c e s s pay
ment p u r s u a n t to the s t i p u l a t i o n more q u i c k l y . T h e r e f o r e , we f i n d 
t h a t S A I F i s l i a b l e f o r a p e n a l t y e q u a l to 10% of the amount t h a t 
was p a i d l a t e to c l a i m a n t on J u l y 23, 1982. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 5, 1982 i s r e v e r s e d . S A I F 
s h a l l pay c l a i m a n t a p e n a l t y f o r u n r e a s o n a b l y d e l a y e d payment of 
c o m pensation e q u a l to 10% of $3,003.21; and f u r t h e r s h a l l pay 
c l a i m a n t ' s a t t o r n e y $200 a s a r e a s o n a b l e a t t o r n e y ' s f e e p u r s u a n t to 
ORS 656.382 ( 1 ) . 
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V I R G I N I A M. QUINTON, C l a i m a n t WCB 8 2 - 0 2 4 7 3 
M i c h a e l B. D y e , C l a i m a n t ' s A t t o r n e y J u l y 2 9 , 1 9 8 3 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s , O r d e r on R e v i e w 
Reviewed by Board Members L e w i s and F e r r i s . 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e McCullough's award of 
40% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y g r a n t e d c l a i m a n t f o r 
her low back i n j u r y . The i n s u r e r a s s e r t s t h a t the award i s e x c e s 
s i v e . We agree..,,,. . _./';.; . . ^ , » i w . 

Based on the m e d i c a l e v i d e n c e i n the r e c o r d we f i n d t h a t 
c l a i m a n t has s u f f e r e d a 10% impairment. The g u i d e l i n e s s e t f o r t h 
i n OAR 436-65-60 e t s e q . , y i e l d the f o l l o w i n g v a l u e s f o r c l a i m a n t ' s 
s o c i a l / v o c a t i o n a l f a c t o r s . C l a i m a n t was 34 y e a r s o l d a t the time 
of the h e a r i n g (-1 v a l u e ) . She has completed the 10th grade and 
e a r n e d a GED c e r t i f i c a t e (0 v a l u e ) . C l a i m a n t was working a s a 
housekeeper a t the time of her i n j u r y , which has an SVP of 3 (+3 
v a l u e ) . We b e l i e v e the work c l a i m a n t was p e r f o r m i n g a t the time 
of her i n j u r y s h o u l d be c a t a g o r i z e d a s heavy and the r e s t r i c t i o n s 
p l a c e d on her f u t u r e work a c t i v i t i e s l i m i t her to l i g h t work (+10) . 
The p s y c h o l o g i c a l / e m o t i o n a l f a c t o r s a r e unremarkable (0 v a l u e ) . 
C l a i m a n t i s a p p a r e n t l y of normal i n t e l l i g e n c e (0 v a l u e ) . A 
c o m p i l a t i o n of the above f a c t o r s i n d i c a t e s c l a i m a n t has 26% of the 
l a b o r market open to her (0 v a l u e ) . A f t e r combining the above 
f a c t o r s , t h e g u i d e l i n e s i n d i c a t e c l a i m a n t has s u f f e r e d a 20% 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . C o n s i d e r i n g the g u i d e 
l i n e s , t h e r e c o r d a s a whole and o t h e r c a s e s s i m i l a r t o t h i s one, 
we f i n d t h a t the R e f e r e e ' s award was e x c e s s i v e and t h a t c l a i m a n t 
i s e n t i t l e d to an award f o r 20% u n s c h e d u l e d d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 21, 1982 i s m o d i f i e d . The 
R e f e r e e ' s award o f 40% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y i s 
r e d u c e d to an award of 20% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y 
f o r c l a i m a n t ' s low back i n j u r y . T h i s i s i n l i e u of the award p r o 
v i d e d i n t h e November 1, 1982 D e t e r m i n a t i o n O r d e r . The a t t o r n e y ' s 
f e e a l l o w e d by the R e f e r e e i s a d j u s t e d a c c o r d i n g l y . The remainder 
of the R e f e r e e ' s o r d e r i s a f f i r m e d . 
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r e q u e s t s r e v i e w , c o n t e n d i n g t h a t c l a i m a n t has n o t proven he i s 
e n t i t l e d to any award f o r permanent d i s a b i l i t y . 

I n a p p l y i n g t h e f a c t s o f t h i s c a s e to t he d i s a b i l i t y r a t i n g 
g u i d e l i n e s a t OAR 436-65-600, e t s e q . , and comparing t h i s c a s e to 
s i m i l a r c a s e s , we f i n d t h a t c l a i m a n t has s u s t a i n e d permanent 
d i s a b i l i t y due t o h i s compensable i n j u r y , but t h a t he would be 
a d e q u a t e l y compensated by an award of 48° f o r 15% u n s c h e d u l e d low 
back d i s a b i l i t y . T h e r e f o r e , we modify t h a t p o r t i o n of t he 
R e f e r e e ' s o r d e r to r e f l e c t our f i n d i n g . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 30, 1982 i s m o d i f i e d . 
C l a i m a n t i s awarded 48° f o r 15% u n s c h e d u l e d low back d i s a b i l i t y i n 
l i e u of t h a t awarded by the R e f e r e e . C l a i m a n t ' s a t t o r n e y ' s f e e 
s h o u l d be a d j u s t e d a c c o r d i n g l y . T h e remainder o f t he R e f e r e e ' s 
o r d e r i s a f f i r m e d . 

WINONA M. SMITH, C l a i m a n t WCB 8 2 - 0 4 0 9 6 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 2 9 , 1 9 8 3 
J o h n S n a r s k i s » D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and L e w i s . 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e Gemmell's o r d e r w h i c h 
i n c r e a s e d c l a i m a n t ' s award of u n s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y t o 50% f o r her low back i n j u r y . The i n s u r e r c o n t e n d s 
t h a t t h e award i s e x c e s s i v e . 

B a s e d on t h e m e d i c a l e v i d e n c e i n the r e c o r d , we f i n d t h a t 
c l a i m a n t has s u f f e r e d a 15% impairment. The g u i d e l i n e s s e t f o r t h 
i n OAR 436-65-60, e t s e q . f y i e l d t h e f o l l o w i n g v a l u e s f o r 
c l a i m a n t ' s s o c i a l / v o c a t i o n a l f a c t o r s . C l a i m a n t was 55 y e a r s o l d 
a t t h e time o f t he h e a r i n g (+9 v a l u e ) . She completed h i g h s c h o o l 
and a t t e n d e d two y e a r s of B i b l e s c h o o l . We do not b e l i e v e h er 
p o s t - h i g h s c h o o l e d u c a t i o n has c o n t r i b u t e d s i g n i f i c a n t l y t o her 
e m p l o y a b i l i t y and t h u s , a s s i g n a 0 v a l u e f o r her e d u c a t i o n . 
C l a i m a n t was working a s a machine o p e r a t o r , which has an SVP of 2 
(0 v a l u e ) . C l a i m a n t was doin g heavy work a t the time of the 

^ a j a r j L - a f j d - J ^ - J l o ^ L ^ s t r i c t e d to l i g h t work (+10 v a l u e ) . The 



DARWIN T I N G , C l a i m a n t 
M y r i c k , e t a l . , C l a i m a n t ' s A t t o r n e y s 
S p e a r s , e t a l . , D e f e n s e A t t o r n e y s 

WCB 8 1 - 1 0 7 8 0 
J u l y 2 9 , 1 9 8 3 
O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and B a r n e s . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w of t h o s e p o r t i o n s 
of R e f e r e e Brown's o r d e r s which s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s 
o c c u p a t i o n a l d i s e a s e c l a i m f o r a " d i s e a s e " which the R e f e r e e 
r e f e r s to a s " s t r e s s " or "overwork." The i s s u e i s c o m p e n s a b i l i t y . 

C l a i m a n t was employed a s a t r u c k d r i v e r f o r P a c i f i c Motor 
T r u c k i n g on F e b r u a r y 4, 1981 when he was examined by Dr. R u s s e l l 
b e c a u s e of a r a s h on h i s arms and l e g s . Dr. R u s s e l l noted t h a t 
c l a i m a n t f e l t he was under e m o t i o n a l p r e s s u r e a t work. C l a i m a n t 
was a g a i n examined by Dr. R u s s e l l on A p r i l 14, 1981, c o m p l a i n i n g of 
a s e v e r e cough which c a u s e d him to p a s s out a t work. The cough was 
a t t r i b u t e d t o c l a i m a n t ' s c i g a r e t t e smoking. C l a i m a n t was r e f e r r e d 
t o Dr. Wheatley, an o t o l a r y n g o l o g i s t . Dr. Wheatley d i a g n o s e d an 
e a r i n f e c t i o n and p r e s c r i b e d a n t i b i o t i c s on A p r i l 16, 1981. 

C l a i m a n t ' s e a r i n f e c t i o n e v e n t u a l l y r e s o l v e d and Dr. Wheatley 
r e f e r r e d c l a i m a n t to Dr. K e l l y . Dr. K e l l y ' s May 12, 1981 c h a r t 
n ote i n d i c a t e s t h a t c l a i m a n t : 

". . . has numerous q u e s t i o n s s u r r o u n d i n g 
h i s h e a l t h e s p e c i a l l y r e g a r d i n g s t r e s s 
w h i c h has been ongoing on h i s j o b . He 
s t a t e s he i s q u i t e angry c o n c e r n i n g a 
s u p e r v i s o r who i s c o n s t a n t l y c a u s i n g him 
some d i f f i c u l t y and f e e l s t h a t he i s t r y i n g 
to c a u s e [ c l a i m a n t ] t o l o s e h i s j o b . He 
s t a t e s t h i s k i n d o f s t r e s s i s c a u s i n g him 
some worry and he wonders i f t h i s c o u l d be 
l e a d i n g t o p o s s i b l y some problems w i t h h i s 
h e a r t . " 

Dr. K e l l y noted t h a t the c l a i m a n t f e l t t h e r e was "something wrong" 
i n h i s b r a i n and wanted f u r t h e r e v a l u a t i o n . Dr. K e l l y ' s September 
14, 1981 c h a r t note i n d i c a t e s t h a t c l a i m a n t had r e t u r n e d w i t h the 
same c o m p l a i n t s t h a t he had i n May, and t h a t he: 

. . c o n t i n u e s t o c o m p l a i n o f d i z z i n e s s 
whenever he i s s t a n d i n g up and a l s o 
s i g n i f i c a n t problems w i t h work r e l a t e d 
a n x i e t i e s . Wonders i f he i s b e i n g 'worked 
too h a r d . ' A l s o wonders i f t h e r e i s any 
f u l l n e s s i n h i s head t h a t might be 
e x p l a i n e d by p o s s i b l e tumor." 

On September 18, 1981, Dr. K e l l y r e f e r r e d c l a i m a n t t o Dr. Campagna. 
Dr. K e l l y a d v i s e d Dr. Campagna: 

"The p a t i e n t i s a v e r y e x a s p e r a t i n g one and 
you w i l l a p p r e c i a t e the l e v e l of h i s 
a n x i e t y f o l l o w i n g d i s c u s s i o n w i t h him. He 
g i v e s some symptoms which may be p a r a n o i d 
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i d e a t i o n . The c o n s u l t a t i o n f o r which I am 
s e n d i n g him to you i s p r i m a r i l y based on my 
f r u s t r a t i o n l e v e l but a l s o upon h i s 
i n s i s t e n c e on f i n d i n g out ' e v e r y t h i n g ' t o 
do w i t h h i s p a r t i c u l a r problem. He i s 
c e r t a i n t h a t h i s p a r t i c u l a r p h y s i c a l 
problems now w i l l most l i k e l y r e n d e r him 
u n a b l e t o work. As you have a s c e r t a i n e d 
from the above, I have found no d i s c e r n i b l e 
s p e c i f i c n e u r o l o g i c a l problem w i t h t h i s man 
and i n v i e w o f h i s i n s i s t e n c e am s e n d i n g 
him t o you f o r second o p i n i o n a l o n g t h e s e 
r e g a r d s . " 

Dr. Campagna r e p o r t e d t h a t c l a i m a n t r e l a t e d t h a t he had prob
lems w i t h "head p r e s s u r e " f o r about one and o n e - h a l f y e a r s and t h a t 
he f e l t t h e problem c o u l d be r e l a t e d to h i s b e i n g "overworked." 
C l a i m a n t a l s o c o m p l a i n e d of n a u s e a , l a c k of c o o r d i n a t i o n , memory 
l o s s , head p a i n and d i z z i n e s s . Dr. Campagna d i a g n o s e d c e r v i c a l 
c e p h a l g i a s e c o n d a r y t o c e r v i c a l s p o n d y l o s i s a t C5-6. 

C l a i m a n t t h e r e a f t e r f i l e d an 801 form i n d i c a t i n g t h a t he 
s u f f e r e d a "back i n j u r y c a u s e d w h i l e d r i v i n g t r a c t o r and 
s e m i [ t r a i l e r s ] down the highway. Too much pounding over a 
p r o l o n g e d p e r i o d o f t i m e . " The employer d e n i e d t h i s c l a i m on 
November 16, 1981. The R e f e r e e a f f i r m e d t h i s d e n i a l , and c l a i m a n t 
has n o t a p p e a l e d t h a t d e c i s i o n . Any f u r t h e r r e f e r e n c e t o c l a i m 
a n t ' s back c o n d i t i o n i n t h i s o r d e r i s t h u s h i s t o r i c a l i n n a t u r e 
o n l y . 

C l a i m a n t c o n t i n u e d to t r e a t w i t h Dr. Campagna f o r h i s c e r v i c a l 
c o n d i t i o n . On March 25, 1982 Dr. Campagna r e p o r t e d t h a t c l a i m a n t 
had r e t u r n e d t o g i v e him an "addendum" to t h e h i s t o r y w h i c h he p r e 
v i o u s l y r e l a t e d : 

"He s t a t e s when the o r i g i n a l h i s t o r y was 
g i v e n he c o u l d no t s p e c i f y an a c t u a l on t h e 
j o b i n j u r y but d i d f e e l h i s symptoms c o u l d 
be from b e i n g 'overworked.' 

"He s t a t e s h i s symptoms have c o n t i n u e d 
s i n c e the o r i g i n a l h i s t o r y o f 9/29/81 and 
have worsened. He s t a t e s he f e e l s h i s 
symptoms a r e g r e a t l y a g g r a v a t e d by h i s work 
and were a c t u a l l y d e v e l o p e d from h i s work. 
He s t a t e s f o r a p p r o x i m a t e l y two y e a r s t h a t 
he has been d r i v i n g c a b - o v e r t r u c k s . . . 
He s t a t e s i n t h e two y e a r p e r i o d he would 
make r u n s t o S e a t t l e t h r e e t i m e s a week. 
He s t a t e s t h e r i d e was rough and he was 
bounced up and down q u i t e a b i t . He s t a t e s 
he would sometimes have to d r i v e o l d model 
t r u c k s w i t h poor a i r c u s h i o n e d s e a t s w h i c h 
don't a l w a y s f u n c t i o n p r o p e r l y and c a u s e 
you to f e e l e v e r y bump. 

"He a l s o s t a t e s t h a t i n some t r u c k s s e a t s 
have been r e u p h o l s t e r e d and peak o f 
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u p h o l s t e r y r i d e s r i g h t a t the end of the 
t a i l b o n e . He s t a t e s he would not g e t 
proper r e s t and r e l a x a t i o n between t r i p s t o 
and from S e a t t l e . He s t a t e s he was pushed 
h a r d d u r i n g t h i s two y e a r p e r i o d and s t a t e s 
i f t h e t r u c k r a n , you made the t r i p . 

"He s t a t e s , c o n s e q u e n t l y , w i t h over work 
and poor c o n d i t i o n s , h i s symptoms have 
d e v e l o p e d and worsened. He s t a t e s he 
p r e s e n t l y c o n t i n u e s to have p r e s s u r e i n the 
neck which c a u s e s p r e s s u r e on top of the 
head and o c c a s i o n a l s h a r p headache p a i n . " 

On J u l y 6, 1982 the employer i s s u e d a second d e n i a l which 
d e n i e d r e s p o n s i b i l i t y f o r " p r e s s u r e i n the head, neck p a i n and 
h e a d a c h e s which you a t t r i b u t e to s t r e s s and overwork w h i l e 
employed by P a c i f i c Motor T r u c k i n g Company." 

On August 5, 1982 c l a i m a n t was examined by Dr. Tennyson, a 
n e u r o s u r g e o n . Dr. Tennyson noted c l a i m a n t ' s v a r i o u s c o m p l a i n t s and 
r e c i t e d c l a i m a n t ' s b e l i e f t h a t t h e s e "symptoms" were r e l a t e d to h i s 
work. Dr. Tennyson s t a t e d t h a t c l a i m a n t ' s symptoms were a r e f l e c 
t i o n of a d e p r e s s i v e r e a c t i o n . 

At the h e a r i n g , c l a i m a n t contended t h a t h i s symptoms were a 
r e s u l t of h a v i n g t o d r i v e a t r u c k long h o u r s , d i f f i c u l t y i n g e t t i n g 
h i s v e h i c l e r e p a i r e d when n e c e s s a r y , d i s a g r e e m e n t s w i t h h i s s u p e r 
v i s o r s and the f a c t t h a t the e mployer's P o r t l a n d d r i v e r s r e c e i v e d 
b e t t e r t r e a t m e n t than the Medford d r i v e r s (of which c l a i m a n t was 
one) . 

C l a i m a n t ' s t e r m i n a l manager, Wayne Conner, t e s t i f i e d a t the 
h e a r i n g . The R e f e r e e found h i s t e s t i m o n y to be t o t a l l y c r e d i b l e . 
Mr. Conner i n d i c a t e d t h a t a l t h o u g h c l a i m a n t was a c h r o n i c 
c o m p l a i n e r , he had s e v e r a l o p p o r t u n i t i e s to t a k e h i m s e l f o f f the 
S e a t t l e run i f he had so d e s i r e d , but he never a v a i l e d h i m s e l f of 
any s u c h o p p o r t u n i t y . Mr. Conner a l s o t e s t i f i e d t h a t he had 
o f f e r e d t o g i v e c l a i m a n t time o f f anytime he f e l t he was not 
g e t t i n g enough r e s t , and t h a t any more f a v o r a b l e t r e a t m e n t the 
P o r t l a n d d r i v e r s r e c e i v e d was due s o l e l y to the terms o f the 
P o r t l a n d u n i o n c o n t r a c t . C l a i m a n t t e s t i f i e d t h a t he u n d e r s t o o d 
the c o n t r a c t problem and d i d not d i s a g r e e w i t h the employer 
a b i d i n g by the union c o n t r a c t . (The Medford d r i v e r s were c o v e r e d 
by a d i f f e r e n t union c o n t r a c t . ) 

The R e f e r e e c o n c l u d e d t h a t the "overwork" c l a i m was 
compensable. We a r e u n c e r t a i n on j u s t what b a s i s the R e f e r e e so 
c o n c l u d e d . He i n d i c a t e d t h a t the m e d i c a l e v i d e n c e was v e r y 
i m p r e c i s e a s to j u s t what c o n d i t i o n c l a i m a n t was s u f f e r i n g from 
but c o n c l u d e d t h a t , " t a k e n a s a whole," i t was s u f f i c i e n t to 
e s t a b l i s h a compensable o c c u p a t i o n a l d i s e a s e c l a i m . We d i s a g r e e 
and r e v e r s e . 

We p e r c e i v e the main i s s u e i n t h i s c a s e t o be whether c l a i m a n t 
h a s proven t h a t he a c t u a l l y s u f f e r s from a d i s e a s e , much l e s s a 
compensable o c c u p a t i o n a l d i s e a s e . The R e f e r e e was c e r t a i n l y 
c o r r e c t i n n o t i n g t h a t the m e d i c a l e v i d e n c e i s i m p r e c i s e a s to j u s t 
what c o n d i t i o n , i f any, c l a i m a n t i s s u f f e r i n g from. The r e c o r d 
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e s t a b l i s h e s o n l y t h a t c l a i m a n t has made a number of c o m p l a i n t s t o 
the v a r i o u s p h y s i c i a n s who have examined him. No p h y s i c i a n has 
i n d i c a t e d t h a t any of c l a i m a n t ' s c o m p l a i n t s r e q u i r e any t y p e of 
t r e a t m e n t . T h e r e i s n o t h i n g i n d i c a t i n g t h a t c l a i m a n t e v e r s u f f e r e d 
any d i s a b i l i t y a s a r e s u l t o f t h i s " s t r e s s " or "overwork." No 
p h y s i c i a n h as o p i n e d t h a t c l a i m a n t i s s u f f e r i n g from any t y p e of 
p h y s i c a l or p s y c h o l o g i c a l c o n d i t i o n r e l a t e d to h i s employment. As 
we n o ted i n C y n t h i a . K... Bowman, 33 Van N a t t a 582, 583 ( 1 9 8 1 ) : 

"Not e v e r y p h y s i c a l d i s c o m f o r t of l i f e i s a 
d i s e a s e . C l a i m a n t ' s i n t e r m i t t e n t 
h e a d a c h e s , n a u s e a , n e r v o u s n e s s , e t c . , a r e 
not e s t a b l i s h e d by t h i s r e c o r d t o be 
m a n i f e s t a t i o n s of any known d i s e a s e . " 

Such i s t h e c a s e h e r e . The r e c o r d r e f l e c t s t h a t c l a i m a n t has 
n o t h i n g more tha n numerous s o m a t i c c o m p l a i n t s w i t h no a s s o c i a t e d 
p h y s i c a l or p s y c h o l o g i c a l c o n d i t i o n . A t l e a s t on t h i s m e d i c a l 
r e c o r d , we do n o t b e l i e v e s o m a t i c c o m p l a i n t s or " d i s c o m f o r t s " a l o n e 
c o n s t i t u t e a compensable d i s e a s e . 

Even i f we were c o n v i n c e d t h a t c l a i m a n t d i d s u f f e r from some 
type o f d i s e a s e , t h e r e i s n o t h i n g i n the r e c o r d w h i c h would s u p p o r t 
a c o n c l u s i o n t h a t i t i s r e l a t e d t o h i s employment. T h e r e i s not a 
s i n g l e m e d i c a l o p i n i o n to t h a t e f f e c t i n t h e r e c o r d . The most t h a t 
any p h y s i c i a n does i s t o r e p e a t c l a i m a n t ' s b e l i e f t h a t h i s symptoms 
a r e r e l a t e d to h i s work. T h i s i s g e n e r a l l y i n s u f f i c i e n t . See 
O a k l e y y. S A I F , 63 Or App 433 ( 1 9 8 3 ) . 

I t i s u n f o r t u n a t e t h a t c l a i m a n t i s d i s s a t i s f i e d w i t h h i s j o b . 
I t i s u n f o r t u n a t e t h a t he i s unhappy d r i v i n g o l d e r model t r u c k s ; 
t h a t he i s unhappy over the P o r t l a n d d r i v e r s r e c e i v i n g some 
p r e f e r e n t i a l t r e a t m e n t by v i r t u e o f t h e i r u n i o n c o n t r a c t ; t h a t he 
does no t l i k e t h e u p h o l s t e r y i n the t r u c k s he d r i v e s ; or t h a t he 
f e e l s he has been working too h a r d . However, we a r e n o t aware t h a t 
b e i n g d i s s a t i s f i e d w i t h one's j o b , w i t h n o t h i n g more, has e v e r been 
h e l d to be a compensable o c c u p a t i o n a l d i s e a s e , and we a r e u n w i l l i n g 
t o be t he f i r s t to so h o l d . 

ORDER 

The R e f e r e e ' s o r d e r s d a t e d August 31, 1982 and September 20, 
1982 a r e a f f i r m e d i n p a r t and r e v e r s e d i n p a r t . Those p o r t i o n s of 
the R e f e r e e ' s o r d e r s which s e t a s i d e the e m p l o y e r ' s J u l y 6, 1982 
d e n i a l and awarded c l a i m a n t ' s a t t o r n e y an a s s o c i a t e d a t t o r n e y ' s f e e 
o f $1,000 a r e r e v e r s e d , and the e m p l o y e r ' s d e n i a l i s r e i n s t a t e d . 
The r e m a i n d e r of t h e R e f e r e e ' s o r d e r s i s a f f i r m e d . 
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W I L L I A M DAY, C l a i m a n t WCB 8 1 - 0 6 7 8 0 
P o z z i , W i l s o n , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 3, 1 9 8 3 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r D e n y i n g M o t i o n t o 

C o r r e c t T r a n s c r i p t 
C l a i m a n t has moved f o r an o r d e r c o r r e c t i n g the t r a n s c r i p t of 

the h e a r i n g i n t h i s c a s e . Based upon the a f f i d a v i t of the c o u r t 
r e p o r t e r , the Board f i n d s t h e r e i s i n s u f f i c i e n t e v i d e n c e to 
s u p p o r t c o r r e c t i n g the t r a n s c r i p t . A c c o r d i n g l y , the motion i s 
d e n i e d . 

C l a i m a n t has 20 days from the d a t e of t h i s o r d e r i n which to 
f i l e d h i s Respondent's b r i e f i n t h i s m a t t e r . 

ORDER 

I T I S SO ORDERED. 

EDWARD NIXON, C l a i m a n t Own M o t i o n 8 3 - 0 1 7 8 M 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y A u g u s t 4, 1 9 8 3 

Own M o t i o n O r d e r 
C l a i m a n t has r e q u e s t e d t h a t the Board e x e r c i s e i t s own motion 

a u t h o r i t y and reopen h i s June 19, 1961 i n d u s t r i a l i n j u r y c l a i m f o r 
payment of m e d i c a l expenses a l l e g e d l y r e l a t e d to h i s o r i g i n a l 
i n j u r y . C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . 

C l a i m a n t ' s i n j u r y o c c u r r e d p r i o r to J a n u a r y 1, 1966, the 
e f f e c t i v e d a t e of ORS 656.245, which p r o v i d e s w o r k e r s i n j u r e d on 
and a f t e r t h a t d a t e w i t h c o n t i n u i n g r i g h t s to compensation f o r 
r e a s o n a b l e and n e c e s s a r y m e d i c a l s e r v i c e s f o r t r e a t m e n t of 
c o n d i t i o n s r e l a t e d to t h e i r o r i g i n a l i n j u r y . C l a i m a n t has no s u c h 
c o n t i n u i n g r i g h t s and must a d d r e s s the Board p u r s u a n t to ORS 
656.278 i n o r d e r to o b t a i n t h i s c ompensation. W i l l i a m A. N e w e l l , 
35 Van N a t t a 629 ( 1 9 8 3 ) . The S A I F C o r p o r a t i o n has r e f u s e d to 
v o l u n t a r i l y reopen the c l a i m f o r payment of m e d i c a l b e n e f i t s 
p u r s u a n t to ORS 656.278 (4) , f o r the s t a t e d r e a s o n t h a t t h e r e i s no 
c u r a t i v e t r e a t m e n t i n d i c a t e d i n t h i s c a s e . 

As a r e s u l t of c l a i m a n t ' s o r i g i n a l i n j u r y , he s u f f e r e d a 
c o m p r e s s i o n f r a c t u r e of the t w e l f t h t h o r a c i c v e r t e b r a . S u r g e r y 
was performed i n 1965, and a second s u r g i c a l p r o c e d u r e f o l l o w e d i n 
1971. 

C l a i m a n t p r e v i o u s l y has been g r a n t e d own motion r e l i e f , and 
h i s t o t a l d i s a b i l i t y award i s e q u i v a l e n t to 60% of an arm f o r 
u n s c h e d u l e d d i s a b i l i t y . C l a i m a n t has been d i a g n o s e d a s h a v i n g a 
c h r o n i c p a i n syndrome, and i t i s r a t h e r a p p a r e n t t h a t h i s p a i n 
syndrome i s m a t e r i a l l y a t t r i b u t a b l e to the r e s i d u a l s o f h i s 
o r i g i n a l i n d u s t r i a l i n j u r y . C l a i m a n t u s e s a TNS u n i t w i t h f o u r 
e l e c t r o d e s i n the mid p o r t i o n of h i s back. He u s e s s m a l l amounts 
of p a i n k i l l e r s and muscle r e l a x a n t s p r e s c r i b e d by h i s t r e a t i n g 
p h y s i c i a n , Dr. Leman. The b a t t e r i e s , t a p e , and o t h e r equipment 
f o r m a i ntenance of the TNS u n i t , a s w e l l a s c l a i m a n t ' s 
p r e s c r i p t i o n m e d i c a t i o n s , a r e the s u b j e c t of c l a i m a n t ' s r e q u e s t 
f o r own motion r e l i e f . I n a d d i t i o n , Dr. Leman has recommended 
t h a t c l a i m a n t be e v a l u a t e d by a p a i n c l i n i c i n P o r t l a n d , which 
S A I F presumably has f a i l e d to a u t h o r i z e . C l a i m a n t was examined by 
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the O r t h o p a e d i c C o n s u l t a n t s on r e f e r r a l by S A I F i n May 1983. The 
C o n s u l t a n t s commented t h a t c l a i m a n t ' s c h r o n i c p a i n syndrome would 
be unimproved by a d d i t i o n a l t r e a t m e n t and recommended no c u r a t i v e 
t r e a t m e n t . 

C l a i m a n t makes no c l a i m f o r r e o p e n i n g f o r payment of 
temporary t o t a l d i s a b i l i t y or a d d i t i o n a l permanent d i s a b i l i t y 
b e n e f i t s , and i t i s q u e s t i o n a b l e based upon the r e c o r d p r e s e n t l y 
b e f o r e u s , whether c l a i m a n t c o u l d s u b s t a n t i a t e a c l a i m f o r such 
b e n e f i t s . However, i t i s q u i t e a p p a r e n t t h a t c l a i m a n t i s 
s e r i o u s l y d i s a b l e d a s a r e s u l t of h i s o r i g i n a l i n d u s t r i a l i n j u r y 
and t h a t the m e d i c a l e x p e n s e s he has i n c u r r e d and f o r which he 
s e e k s payment a r e r e a s o n a b l e , n e c e s s a r y and r e l a t e d to h i s 
i n d u s t r i a l i n j u r y . We, t h e r e f o r e , f i n d c l a i m a n t i s e n t i t l e d t o 
payment o f compensation f o r the m e d i c a l s e r v i c e s forming the b a s i s 
of t h i s r e q u e s t f o r own motion r e l i e f . 

With r e g a r d t o Dr. Leman's recommendation t h a t c l a i m a n t be 
r e f e r r e d f o r e v a l u a t i o n a t a p a i n c l i n i c i n P o r t l a n d , on q u e s t i o n s 
c o n c e r n i n g the need f o r m e d i c a l t r e a t m e n t , i n c l u d i n g r e f e r r a l to a 
p a i n c l i n i c , the Board g e n e r a l l y d e f e r s to the c l a i m a n t ' s t r e a t i n g 
d o c t o r i n the absence of some c o m p e l l i n g r e a s o n not to do s o . 
G l e n R. P e t t e y , WCB C ase No. 82-02562 ( J u l y 8, 1 9 8 1 ) ; L u c i n e 
S c h a f f e r , 33 Van N a t t a 511 ( 1 9 8 1 ) . 

There a r e d i f f e r e n t c o n s i d e r a t i o n s t h a t a p p l y when a c l a i m a n t 
s e e k s m e d i c a l s e r v i c e s by e x e r c i s e of the Board's own motion 
a u t h o r i t y a s compared to a c l a i m a n t who has c o n t i n u i n g r i g h t s to 
r e c e i v e s u c h m e d i c a l s e r v i c e s p u r s u a n t to the p r o v i s i o n s of ORS 
656.245. Although P e t t y and S c h a f f e r and o t h e r c a s e s l i k e i t have 
been d e c i d e d i n the c o n t e x t of c l a i m s i n v o l v i n g m e d i c a l s e r v i c e s 
p u r s u a n t to ORS 656.245, d e f e r e n c e to a t r e a t i n g p h y s i c i a n ' s 
recommendation f o r c e r t a i n t r e a t m e n t i s n e v e r t h e l e s s a p p r o p r i a t e , 
i n t h e a b s e n c e of a c o m p e l l i n g r e a s o n to a c t o t h e r w i s e , even i n 
c a s e s a r i s i n g under ORS 656.278, p a r t i c u l a r l y where the 
recommended t r e a t m e n t i s c l e a r l y r e l a t e d to the o r i g i n a l 
i n d u s t r i a l i n j u r y . 

C l a i m a n t i s s i x t y - f i v e y e a r s o l d . O r t h o p a e d i c C o n s u l t a n t s 
noted t h a t he i s markedly r e s t r i c t e d b ecause of p a i n r e s u l t i n g 
from h i s c h r o n i c p a i n syndrome. H i s p a i n syndrome i n t u r n i s 
m a t e r i a l l y c a u s e d by h i s i n d u s t r i a l i n j u r y . I t a p p e a r s t h a t 
c l a i m a n t e n r o l l e d i n a p a i n c l i n i c program a p p r o x i m a t e l y t e n y e a r s 
ago. A lthough O r t h o p a e d i c C o n s u l t a n t s has i n d i c a t e d t h a t no 
c u r a t i v e t r e a t m e n t i s recommended, they have not e x p r e s s e d an 
o p i n i o n c o n c e r n i n g Dr. Leman's s u g g e s t i o n f o r r e f e r r a l f o r a p a i n 
c l i n i c program. Our p r e s e n t u n d e r s t a n d i n g of c u r r e n t p a i n c l i n i c 
" t r e a t m e n t " i s t h a t i t i s not c u r a t i v e i n the s e n s e of b e i n g 
d i r e c t e d toward improvement of a p e r s o n ' s e x i s t i n g c o n d i t i o n ; but 
t h a t i t i s i n t e n d e d t o i n s t r u c t i n d i v i d u a l s e x p e r i e n c i n g c h r o n i c 
p a i n i n methods t h a t w i l l a s s i s t them i n c o p i n g w i t h t h e i r p a i n 
problem and t h e r e b y l i v e a b e t t e r l i f e , i n s p i t e of s e r i o u s 
d i s a b i l i t i e s . 

B a s e d upon the f o r e g o i n g , we f i n d t h a t Dr. Leman's s u g g e s t i o n 
t h a t c l a i m a n t be e v a l u a t e d a t a p a i n c l i n i c i s r e a s o n a b l e ; and i f 
upon e v a l u a t i o n the p a i n c l i n i c s t a f f f i n d s t h a t c l a i m a n t i s a 
good c a n d i d a t e f o r e n r o l l m e n t i n a program, we f i n d t h a t S A I F 
s h o u l d pay f o r c l a i m a n t ' s p a i n c l i n i c t r e a t m e n t . 
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ORDER 

C l a i m a n t i s awarded compensation f o r m e d i c a l s e r v i c e s and 
S A I F i s d i r e c t e d to pay c l a i m a n t ' s o u t s t a n d i n g b i l l s f o r m e d i c a l 
s e r v i c e s ^ i n c l u d i n g p r e s c r i p t i o n s f o r m e d i c a t i o n and maintenance 
of c l a i m a n t ' s TNS u n i t . S A I F s h a l l c o n t i n u e to be r e s p o n s i b l e f o r 
payment of m e d i c a l e x p e n s e s r e a s o n a b l y and n e c e s s a r i l y i n c u r r e d a s 
a r e s u l t of c l a i m a n t ' s o r i g i n a l i n d u s t r i a l i n j u r y . S A I F f u r t h e r 
i s o r d e r e d to r e f e r c l a i m a n t f o r e v a l u a t i o n a t the P o r t l a n d p a i n 
c l i n i c o f Dr. Leman's c h o o s i n g ; and i f , upon e v a l u a t i o n , t h e p a i n 
c l i n i c s t a f f f i n d s t h a t c l a i m a n t w i l l b e n e f i t from a program, S A I F 
s h a l l pay f o r c l a i m a n t ' s e n r o l l m e n t i n the p a i n c l i n i c program. 

Reviewed by Board Members L e w i s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of th o s e p o r t i o n s of R e f e r e e 
P f e r d n e r ' s o r d e r w h i c h : (1) Found t h a t l e f t s h o u l d e r s u r g e r y 
s h o u l d not be a u t h o r i z e d a t t h i s time; (2) found t h a t c l a i m a n t i s 
not e n t i t l e d to an award of permanent d i s a b i l i t y over and above 
t h a t awarded i n t he October 29, 1981 D e t e r m i n a t i o n Order (a t o t a l 
o f 20% u n s c h e d u l e d d i s a b i l i t y compensation f o r c l a i m a n t ' s l e f t 
s h o u l d e r and neck, and 5% s c h e d u l e d permanent d i s a b i l i t y compensa
t i o n f o r her l e f t a r m ) ; and (3) found t h a t c l a i m a n t ' s c o n d i t i o n was 
m e d i c a l l y s t a t i o n a r y a s of October 9, 1981. C l a i m a n t a l s o has sub
m i t t e d a motion to remand t h i s c a s e to the H e a r i n g s D i v i s i o n f o r 
the t a k i n g of a d d i t i o n a l e v i d e n c e , or i n the a l t e r n a t i v e , has made 
a motion to have a d d i t i o n a l m e d i c a l e v i d e n c e a d m i t t e d on Board 
r e v i e w . 

The Board does not have the a u t h o r i t y to c o n s i d e r e v i d e n c e 
t h a t was not o f f e r e d a t h e a r i n g . T h e r e f o r e , we deny c l a i m a n t ' s 
a l t e r n a t i v e motion f o r a d m i s s i o n of a d d i t i o n a l m e d i c a l e v i d e n c e 
b e f o r e the Board. S e c o n d l y , our e x a m i n a t i o n of t h e m e d i c a l r e c o r d s 
t h a t c l a i m a n t would l i k e to have c o n s i d e r e d on remand shows t h a t , 
a l t h o u g h the a d d i t i o n a l e v i d e n c e may be r e l e v a n t to t h e c a s e , t h e r e 
i s no showing t h a t t h i s e v i d e n c e c o u l d not have been p r o c u r e d w i t h 
due d i l i g e n c e b e f o r e t h e h e a r i n g . The mere f a c t t h a t t h e e v i d e n c e 
was not a v a i l a b l e because i t had not been r e q u e s t e d p r i o r to the 
h e a r i n g i s i n s u f f i c i e n t . S i n c e we have not been p r o v i d e d w i t h a 
s u f f i c i e n t e x p l a n a t i o n of why the m e d i c a l r e p o r t s were not o b t a i n 
a b l e p r i o r to t h e h e a r i n g , we must deny c l a i m a n t ' s motion t o remand 
the c a s e f o r the t a k i n g of a d d i t i o n a l e v i d e n c e . Ora M. C o n l e y , 34 
Van N a t t a 1698 ( 1 9 8 2 ) ; R o b e r t A. B a r n e t t , 31 Van N a t t a 172 ( 1 9 8 1 ) . 

We a f f i r m t h e R e f e r e e ' s o r d e r w i t h the e x c e p t i o n o f h i s 
h o l d i n g r e g a r d i n g t h e e x t e n t of d i s a b i l i t y s u f f e r e d by c l a i m a n t 
due to her l e f t s h o u l d e r i n j u r y . C l a i m a n t can abduct and f l e x her 
s h o u l d e r o n l y to 70°. She has d i f f u s e weakness and m o d e r a t e l y 
d i s a b l i n g p a i n i n the s h o u l d e r . A d d i t i o n a l l y , she has undergone a 
d i s c e c t o m y and f u s i o n a t the C5-6 c e r v i c a l s p i n e l e v e l due to her 
s h o u l d e r i n j u r y . Her c e r v i c a l r i g h t and l e f t r o t a t i o n s a r e 
l i m i t e d to 75% to 80% of normal. 

DONNA J.j CAMPBELL, C l a i m a n t 
E l l i o t t L y n n , C l a i m a n t ' s A t t o r n e y 
B r e a t h o w e r & G i l m a n , D e f e n s e A t t o r n e y s 

WCB 8 1 - 0 0 1 6 7 
A u g u s t 5, 1 9 8 3 
O r d e r on R e v i e w 
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C l a i m a n t i s now l i m i t e d to l i g h t or s e d e n t a r y work, whereas 
she was a b l e to perform a t a medium s t r e n g t h j o b p r i o r to her 
i n j u r y . C l a i m a n t ' s age i s 38 and she has a h i g h s c h o o l e d u c a t i o n 
w i t h one or two months of b u s i n e s s c o l l e g e . Her work h i s t o r y i s 
l i m i t e d t o b r i e f p e r i o d s a s a h o s p i t a l r e c e p t i o n i s t , a computer 
d a t a e n t r y o p e r a t o r and a warehouse p e r s o n . C o n s i d e r i n g a l l t h e s e 
f a c t o r s , a p p l y i n g t h e g u i d e l i n e s found a t OAR 436-65-600 e t s e q . 
and comparing t h i s c a s e to s i m i l a r c a s e s , we f i n d t h a t c l a i m a n t 
would be compensated more a d e q u a t e l y by an award o f 30% u n s c h e d u l e d 
d i s a b i l i t y c ompensation f o r her l e f t s h o u l d e r and neck d i s a b i l i t y , 
an i n c r e a s e of 15% over t h a t awarded by the October 29, 1981 
D e t e r m i n a t i o n Order. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 12, 1982 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . C l a i m a n t i s awarded 96° f o r 30% u n s c h e d u l e d 
d i s a b i l i t y compensation f o r her l e f t s h o u l d e r and neck. T h i s award 
i s i n l i e u of p r i o r awards. The remainder of the R e f e r e e ' s o r d e r 
i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s a l l o w e d 25% of the i n c r e a s e d 
c ompensation awarded by t h i s o r d e r a s a r e a s o n a b l e a t t o r n e y ' s f e e , 
not to e x c e e d $3,000, p a y a b l e out of and not i n a d d i t i o n to c l a i m 
a n t ' s c o m p e n s a t i o n . 

RICHARD A. F I L 0 N C Z U K , C l a i m a n t WCB 8 1 - 1 0 9 1 1 
L y n c h & S i e l , C l a i m a n t ' s A t t o r n e y s A u g u s t 5, 1 9 8 3 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y Amended O r d e r on R e v i e w 
The Board has noted an e r r o r i n i t s Order on Review of J u l y 

29, 1983. A c c o r d i n g l y , we supplement and amend our o r d e r a s 
f o l l o w s . 

The Order on Review does not make i t c l e a r t h a t t h e S A I F 
C o r p o r a t i o n d e n i e d c o m p e n s a b i l i t y of c l a i m a n t ' s p s y c h o l o g i c a l c o n 
d i t i o n by a d e n i a l d a t e d August 23, 1982. The e f f e c t of t he Order 
on Review i s to o v e r t u r n t h a t d e n i a l . C o n s e q u e n t l y , a t t o r n e y ' s 
f e e s a r e p a y a b l e by S A I F r a t h e r than out of compensation a s our 
o r d e r s t a t e d . 

ORDER 

The Order on Review date d J u l y 29, 1983 i s amended to p r o v i d e 
t h a t c l a i m a n t ' s a t t o r n e y i s awarded an i n s u r e r - p a i d a t t o r n e y ' s f e e 
of $2,000 i n l i e u o f the a t t o r n e y ' s f e e awarded i n t h a t o r d e r . The 
J u l y 29, 1983 Order on Review i s r e p u b l i s h e d i n a l l o t h e r r e s p e c t s . 

W I L L I A M F . K E L L Y , C l a i m a n t WCB 8 1 - 1 1 1 0 5 & 8 2 - 0 3 3 8 3 
R o b e r t L . Chapman, C l a i m a n t ' s A t t o r n e y A u g u s t 5 , 1 9 8 3 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members F e r r i s and B a r n e s . 

C l a i m a n t r e q u e s t s r e v i e w of t h a t p o r t i o n o f R e f e r e e 
Q u i l l i n a n ' s o r d e r which upheld the S A I F C o r p o r a t i o n ' s d e n i a l o f 
c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a h e r n i a t e d c e r v i c a l 
d i s c . ( There i s some r e f e r e n c e i n the r e c o r d to c l a i m a n t ' s c e r v i 
c a l c o n d i t i o n p o s s i b l y b e i n g a consequence of h i s September 1980 
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low back i n d u s t r i a l i n j u r y , which i s i n a c c e p t e d s t a t u s ; however, 
a s we u n d e r s t a n d c l a i m a n t ' s arguments on r e v i e w , the c e r v i c a l c l a i m 
i s b e i n g p u r s u e d on an o c c u p a t i o n a l d i s e a s e t h e o r y . ) 

We note f i r s t t h a t c l a i m a n t has s u b m i t t e d a d d i t i o n a l e v i d e n c e 
w i t h h i s b r i e f on r e v i e w . We cannot and have not c o n s i d e r e d t h i s 
e v i d e n c e i n our r e v i e w o f t h i s c a s e . Brown v . S A I F , 51 Or App 389 
( 1 9 8 1 ) . V i e w i n g c l a i m a n t ' s s u b m i s s i o n or a d d i t i o n a l e v i d e n c e a s an 
i n d i r e c t r e q u e s t to remand t o the R e f e r e e , we d e c l i n e t o remand f o r 
the r e a s o n s s t a t e d i n Ora M. C o n l e y , 34 Van N a t t a 1698 ( 1 9 8 2 ) , and 
R o b e r t A. B a r n e t t , 31 Van N a t t a 172 ( 1 9 8 1 ) . 

We a r e n o t s u r e of the r e l e v a n c e o f the R e f e r e e ' s a n a l y s i s 
based on W e l l e r v . Union C a r b i d e , 288 Or 27 ( 1 9 7 9 ) . Upon d i s c o v e r y 
t h a t c l a i m a n t had a h e r n i a t e d c e r v i c a l d i s c , i t would seem to be 
r a t h e r c l e a r t h a t the u n d e r l y i n g p a t h o l o g y of h i s neck c o n d i t i o n 
had "worsened." 

We t h i n k the major i s s u e i s c a u s a t i o n . C l a i m a n t ' s neck prob
lems f i r s t appeared i n November or December of 1981 i n c o n n e c t i o n 
w i t h , a c c o r d i n g to most m e d i c a l h i s t o r i e s i n t he r e c o r d , some form 
of f l u i n f e c t i o n . For s e v e r a l months b e f o r e the neck symptoms 
became a p p a r e n t , c l a i m a n t had been doing l i g h t e r work b e c a u s e of 
l i m i t a t i o n s imposed due t o h i s September 1980 low back i n j u r y . 
T h e r e was no t r a u m a t i c i n c i d e n t or the o n s e t o f p a i n i n c o n n e c t i o n 
w i t h c l a i m a n t ' s work; h i s neck symptoms g r a d u a l l y worsened between 
about November 1981 and May 1982. J u d g i n g by the number of t i m e s 
t h a t v a r i o u s d o c t o r s comment on i t , we i n f e r t h a t t h e r e i s some 
s u s p e c t e d c o n n e c t i o n between c l a i m a n t ' s f l u i n f e c t i o n and h i s h e r 
n i a t e d c e r v i c a l d i s c . A l l d o c t o r s ' r e f e r e n c e s to the p o s s i b i l i t y 
of work c a u s a t i o n a r e j u s t t h a t : s p e c u l a t i o n about p o s s i b i l i t i e s . 
On t h i s r e c o r d , we a r e not p e r s u a d e d t h a t c l a i m a n t e s t a b l i s h e d a 
m a j o r - c a u s a t i o n l i n k between h i s reduced work a c t i v i t i e s and h i s 
h e r n i a t e d c e r v i c a l d i s c by a preponderance o f the e v i d e n c e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 31, 1982 i s a f f i r m e d . 

D A N I E L J . CANNON, C l a i m a n t WCB 8 2 - 0 2 2 4 7 
H a n s e n & W o b b r o c k , C l a i m a n t ' s A t t o r n e y s A u g u s t 11, 1983 
S c h w a b e , W i l l i a m s o n , e t a l . , D e f e n s e A t t o r n e y s I n t e r i m O r d e r on R e v i e w 
Reviewed by Board Members B a r n e s and F e r r i s . 

C l a i m a n t r e q u e s t s and the i n s u r e r c r o s s - r e q u e s t s r e v i e w of 
R e f e r e e P f e r d n e r ' s o r d e r i n t h i s enforcement p r o c e e d i n g . We under
s t a n d the i s s u e s now b e f o r e us to be: (1) Whether the R e f e r e e 
c o r r e c t l y imposed a 25% p e n a l t y on a p p r o x i m a t e l y four months o f 
time l o s s t h a t the i n s u r e r d i d not t i m e l y pay a f t e r a R e f e r e e ' s 
o r d e r i n a p r i o r p r o c e e d i n g o r d e r e d c l a i m a n t ' s c l a i m a c c e p t e d ; (2) 
whether c l a i m a n t i s e n t i t l e d to a d d i t i o n a l time l o s s i n a d d i t i o n to 
the f o u r months p r e v i o u s l y p a i d and> i f s o , whether a p e n a l t y i s 
a p p r o p r i a t e f o r nonpayment; (3) whether, i n any e v e n t , t h e R e f e r e e 
e r r e d i n t h i s c a s e by a s s e s s i n g a p e n a l t y on compensation p o s s i b l y 
to be awarded i n the f u t u r e by D e t e r m i n a t i o n Order; and (4) whether 
the i n s u r e r t i m e l y p a i d f o r c l a i m a n t ' s m e d i c a l s e r v i c e s and, i f 
n o t , whether a p e n a l t y i s a p p r o p r i a t e . 
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We f i n d the p r o c e d u r a l f a c t s to be a s f o l l o w s : 

L a t e October 1979: C l a i m a n t i n j u r e d h i s back w h i l e l i f t i n g a t 
work. A c l a i m was f i l e d and d e n i e d . 

J a n u a r y 28, 1982: A R e f e r e e i s s u e d an o r d e r i n a p r i o r 
p r o c e e d i n g , WCB Case No. 80-03401, t h a t s e t a s i d e the i n s u r e r ' s 
d e n i a l . I n t h e k i n d of g e n e r a l language t h a t seems to o f t e n p l a n t 
the s e e d s of f u r t h e r l i t i g a t i o n , i n t h a t p r o c e e d i n g the R e f e r e e 
o r d e r e d : "The c a s e i s remanded to the employer f o r p r o c e s s i n g 
under t h e Workers' Compensation Law of the S t a t e of Oregon." 

March 5, 1982: The i n s u r e r p a i d c l a i m a n t compensation f o r 
temporary t o t a l d i s a b i l i t y f o r the p e r i o d J a n u a r y 22, 1980 to May 
20, 1980. There i s no e x p l a n a t i o n i n the r e c o r d f o r the J a n u a r y 
22, 1980 s t a r t i n g d a t e , but we do not u n d e r s t a n d c l a i m a n t to t a k e 
i s s u e w i t h t h a t d a t e . R a t h e r , most of the p r e s e n t d i s p u t e c e n t e r s 
on whether t h e i n s u r e r s h o u l d have c o n t i n u e d t o pay time l o s s 
beyond May 20, 1980. 

A p r i l 23, 1982: The i n s u r e r p a i d a l l o u t s t a n d i n g m e d i c a l 
b i l l s f o r c l a i m a n t ' s t r e a t m e n t i n c o n n e c t i o n w i t h t h i s c l a i m . 

I 

We s t a r t w i t h c o n s i d e r a t i o n of the d u t i e s imposed by the 
J a n u a r y 28, 1982 R e f e r e e ' s o r d e r i n the p r i o r p r o c e e d i n g and 
c o n f r o n t a d i f f e r e n c e i n the a p p l i c a b l e r u l e s g o v e r n i n g payment o f 
time l o s s and payment f o r m e d i c a l s e r v i c e s . 

As f o r temporary d i s a b i l i t y , OAR 436-54-310 (3) (e) p r o v i d e s 
t h a t payment i s t i m e l y i f made "no l a t e r than the 14th day 
a f t e r . . . t h e d a t e o f any l i t i g a t i o n o r d e r which o r d e r s temporary 
d i s a b i l i t y . " T h i s r u l e was adopted by the Workers Compensation 
Department. I t has become f a s h i o n a b l e i n some q u a r t e r s to c i t e 
S A I F v . B a e r , 60 Or App 133 ( 1 9 8 3 ) , f o r the p r o p o s i t i o n t h a t r u l e s 
adopted by the Department a r e not b i n d i n g on the Board. We n e v e r 
t h e l e s s f e e l t h a t OAR 436-54-310 (3) (e) i s a p p l i c a b l e i n t h i s c a s e . 

Under t h i s a d m i n i s t r a t i v e r u l e , the i n s u r e r was o b l i g a t e d t o 
pay c l a i m a n t compensation f o r temporary d i s a b i l i t y not l a t e r than 
the f o u r t e e n t h day a f t e r the J a n u a r y 28, 1982 R e f e r e e ' s o r d e r . 
Payment on March 5, 1982 was thu s not t i m e l y . 

As f o r m e d i c a l s e r v i c e s , t h e r e a r e a v a r i e t y of Department 
r u l e s t h a t a d d r e s s t i m e l y payment - - r u l e s t h a t we d i s c u s s e d a t 
some l e n g t h i n B i l l y J . Eubanks, 35 Van N a t t a 131 ( 1 9 8 3 ) , b a s i c a l l y 
c o n c l u d i n g t h a t b i l l s f o r m e d i c a l s e r v i c e s must be p a i d or d e n i e d 
w i t h i n 60 days of n o t i c e or knowledge of the c l a i m . The p r e s e n t 
c a s e r e q u i r e s some r e f i n e m e n t of what we s a i d i n Eubanks. A l l 
Department r u l e s about t i m e l y payment f o r m e d i c a l s e r v i c e s have t o 
be c o n s i s t e n t w i t h s t a t u t e s . ORS 656.313(3) p r o v i d e s t h a t d i s p u t e d 
m e d i c a l s e r v i c e b i l l s s h o u l d not be p a i d by an i n d u s t r i a l i n s u r e r 
u n t i l "the i s s u e of c o m p e n s a b i l i t y . . . has been f i n a l l y d e t e r 
mined." ORS 656.289(3) p r o v i d e s t h a t a R e f e r e e ' s o r d e r does not 
become f i n a l u n t i l 30.days have p a s s e d w i t h o u t any p a r t y 
r e q u e s t i n g Board r e v i e w . Thus, when a R e f e r e e ' s o r d e r c o n c l u d e s 
d i r e c t l y or i n d i r e c t l y t h a t b i l l s f o r m e d i c a l s e r v i c e s must be 
p a i d , t h e r e i s no a c t u a l duty to pay u n t i l t h a t o r d e r becomes 
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f i n a l , which c a n n o t be sooner than 30 days a f t e r the R e f e r e e ' s 
o r d e r was i s s u e d . 

T h e r e f o r e , whatever the a p p l i c a b l e r u l e about the time l i m i t 
f o r p a y i n g m e d i c a l s e r v i c e s a f t e r l i t i g a t i o n o r d e r , i t i s i m p o r t a n t 
to f i r s t u n d e r s t a n d t h a t "day one" of the l i m i t a t i o n p e r i o d i s the 
t h i r t y - f i r s t day a f t e r the d a t e of the l i t i g a t i o n o r d e r , i f the 
o r d e r has not been a p p e a l e d . 

The q u e s t i o n of the a p p l i c a b l e time l i m i t i n which m e d i c a l 
s e r v i c e s o r d e r e d p a i d by l i t i g a t i o n o r d e r must be p a i d i s f a r from 
c l e a r . None of the Department's r u l e s -- OAR 4 3 6 - 5 4 - 2 4 5 ( 3 ) , 
436-54-305, 436-54-310(7) and ( 8 ) , 436-69-501, and 436-69-801(5) 
and ( 7 ) , a l l d i s c u s s e d i n Eubanks -- r e a l l y a d d r e s s t h i s q u e s t i o n . 
And we a r e n o t aware of an answer from any o t h e r s o u r c e . L e f t to 
our own d e v i c e s , t h e n , we c o n c l u d e t h a t payment f o r m e d i c a l 
s e r v i c e s o r d e r e d p a i d by l i t i g a t i o n o r d e r i s r e a s o n a b l y t i m e l y i f 
p a i d w i t h i n 60 days of the f i n a l i t y of such an o r d e r o r , s t a t e d 
d i f f e r e n t l y , i f p a i d w i t h i n 90 days of an unappealed l i t i g a t i o n 
o r d e r . I n t h i s c a s e , judged by t h a t s t a n d a r d , the i n s u r e r ' s A p r i l 
23, 1982 payment of m e d i c a l s e r v i c e s p u r s u a n t to a J a n u a r y 28, 1982 
l i t i g a t i o n o r d e r was t i m e l y . 

We a p p r e c i a t e t h a t the d i s t i n c t i o n we h e r e draw between t i m e l y 
payment of temporary d i s a b i l i t y ( w i t h i n 14 days of l i t i g a t i o n 
o r d e r ) and t i m e l y payment of m e d i c a l s e r v i c e s ( w i t h i n 90 days of 
u n a p p e a l e d l i t i g a t i o n o r d e r ) may seem h y p e r t e c h n i c a l . However, 
t h a t t e c h n i c a l i t y i s b u i l t i n t o ORS 656.313. Temporary d i s a b i l i t y 
must be p a i d pending r e v i e w and a p p e a l . ORS 6 5 6 . 3 1 3 ( 1 ) . Thus, f o r 
p u r p o s e s of payment of temporary d i s a b i l i t y , the f i n a l i t y or l a c k 
of f i n a l i t y of a l i t i g a t i o n o r d e r i s i r r e l e v a n t : T h i s t y p e of 
c o m p e n s a t i o n must be p a i d even i f t h e r e i s a r e q u e s t f o r r e v i e w or 
a p p e a l o f the l i t i g a t i o n o r d e r , i n sum, the duty to pay compensa
t i o n f o r temporary d i s a b i l i t y i s a c t i v a t e d by the f i r s t l i t i g a t i o n 
o r d e r t h a t r e q u i r e s payment; and the Workers Compensation D e p a r t 
ment, o p e r a t i n g w i t h i n what we r e g a r d a s i t s proper r u l e m a k i n g 
s p h e r e , has s a i d payment must be made w i t h i n 14 days o f the d a t e 
of the l i t i g a t i o n o r d e r . By c o n t r a s t , the l e g i s l a t u r e h a s 
p r o v i d e d t h a t d i s p u t e d m e d i c a l s e r v i c e s do not have to be p a i d by 
an i n d u s t r i a l i n s u r e r pending r e v i e w or a p p e a l . ORS 6 5 6 . 3 1 3 ( 3 ) . 
The d u t y to pay compensation f o r m e d i c a l s e r v i c e s i s o n l y 
a c t i v a t e d by the f i n a l i t y of the u l t i m a t e l i t i g a t i o n o r d e r t h a t 
r e q u i r e s payment. 

I t f o l l o w s t h a t c l a i m a n t i s not e n t i t l e d to a p e n a l t y based on 
u n t i m e l y payment f o r m e d i c a l s e r v i c e s because the payment was 
t i m e l y . I t a l s o f o l l o w s t h a t c l a i m a n t i s e n t i t l e d to a p e n a l t y f o r 
u n t i m e l y payment of time l o s s b e c a u se the i n s u r e r ' s March 5, 1982 
payment was n o t made w i t h i n 14 days of the R e f e r e e ' s J a n u a r y 28, 
1982 o r d e r i n WCB C a s e No. 80-03401, and the i n s u r e r o f f e r s no 
e x p l a n a t i o n or e x c u s e f o r the d e l a y . 

As to the amount o f the p e n a l t y , we c o n c l u d e d i n z e l d a M. 
B a h l e r , 33 Van N a t t a 478 ( 1 9 8 1 ) , r e v ' d on o t h e r grounds 60 Or App 
90 ( 1 9 8 2 ) , t h a t when t h e r e i s a d e l a y i n p a y i n g compensation due, a 
d e l a y of up to 25 days would g e n e r a l l y j u s t i f y a p e n a l t y of up to 
15% o f the compensation due. The d e l a y i n t h i s c a s e was l e s s than 
25 d a y s , and we s e e no r e a s o n to d e p a r t from the B a h l e r ^ g u i d e l i n e s . 

r 
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I t f o l l o w s t h a t the R e f e r e e ' s a s s e s s m e n t of a 25% p e n a l t y on the 
compensation p a i d on March 5, 1982 was e x c e s s i v e and t h a t p e n a l t y 
s h o u l d be r e d u c e d to 15%. 

I I 

Another a s p e c t o f the p e n a l t y o r d e r e d by the R e f e r e e can be 
d i s p o s e d of b r i e f l y . The R e f e r e e a s s e s s e d a s a p e n a l t y "an amount 
e q u a l to f i v e p e r c e n t of any a d d i t i o n a l temporary t o t a l d i s a b i l i t y 
c o mpensation h e r e a f t e r found to be due by the E v a l u a t i o n D i v i s i o n 
o f t he Workers' Compensation Department a s e v i d e n c e d by the D e t e r 
m i n a t i o n Order to be i s s u e d i n t h i s c l a i m . " S i n c e the d a t e of the 
R e f e r e e ' s o r d e r , we have c o n c l u d e d t h a t p e n a l t i e s c a n n o t be 
a s s e s s e d a s a p e r c e n t a g e of compensation d e t e r m i n e d i n the f u t u r e 
to be due. A l f r e d M. Norbeck, 35 Van N a t t a 802 ( 1 9 8 3 ) . 

I l l 

We t u r n to the q u e s t i o n of whether the i n s u r e r was j u s t i f i e d 
i n o n l y p a y i n g time l o s s to May 20, 1980. I n s u p p o r t of i t s 
a c t i o n , the i n s u r e r f i r s t r e l i e s on Dr. Wisdom's May 9, 1980 r e p o r t 
of h i s A p r i l 16, 1980 e x a m i n a t i o n of c l a i m a n t : 

" I encouraged him to c o n t i n u e w i t h h i s 
e x e r c i s e s and b e g i n some w a l k i n g i n the 
a r e a around h i s house and t r y to i n c r e a s e 
h i s e n d u r a n c e . I a d v i s e d him t h a t I had 
l i t t l e more to o f f e r him, but a s h i s 
s t a m i n a i n c r e a s e d he s h o u l d be a b l e to 
n o t i c e p r o g r e s s i v e improvement and r e t u r n 
to work i n the near f u t u r e . I s u g g e s t e d 
t h a t he c o n s i d e r r e t u r n i n g to work i n about 
4 or 5 weeks. I would s u g g e s t t h a t i f he 
i s not c a p a b l e of doing t h i s t h a t an 
independent e x a m i n a t i o n be c a r r i e d out on 
t h i s i n d i v i d u a l w i t h an eye toward c l a i m 
c l o s u r e . " 

The May 20 time l o s s c u t - o f f d a t e s e l e c t e d by the i n s u r e r was 
"about 4 or 5 weeks" a f t e r Dr. Wisdom's e x a m i n a t i o n of c l a i m a n t 
t h a t l e d to t h e s e comments. 

A m e d i c a l r e l e a s e to r e t u r n to r e g u l a r work does a u t h o r i z e an 
i n s u r e r to t e r m i n a t e compensation f o r temporary d i s a b i l i t y . 
However, we c o n c l u d e d i n John R. D a n i e l , 34 Van N a t t a 1020 ( 1 9 8 2 ) , 
t h a t a work r e l e a s e s h o u l d be c l e a r and unambiguous b e f o r e 
temporary d i s a b i l i t y c ompensation i s t e r m i n a t e d . Judged by the 
D a n i e l s t a n d a r d s , we t h i n k Dr. Wisdom's above-quoted comments a r e 
too e q u i v o c a l to j u s t i f y t e r m i n a t i n g c l a i m a n t ' s time loks on May 
20. 

And i t m a t t e r s not whether we would r e g a r d Dr. Wisdom's com
ments a s a f i n d i n g t h a t c l a i m a n t would be m e d i c a l l y s t a t i o n a r y " i n 
about 4 or 5 weeks" b e c a u s e , even i f c l a i m a n t were s t a t i o n a r y , t h a t 
would o n l y a u t h o r i z e c l a i m c l o s u r e ; i t would not a u t h o r i z e the 
i n s u r e r to t e r m i n a t e time l o s s c o m p e n s a t i o n . Mark L. S i d e , 34 Van 
N a t t a 661 (1982) . 
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The i n s u r e r n e x t r e l i e s on Dr. Robinson's r e p o r t , f o r 
O r t h o p a e d i c C o n s u l t a n t s , d a t e d October 12, 1982: 

" I would f e e l t h a t h i s c o n d i t i o n s h o u l d 
p r o b a b l y be c o n s i d e r e d s t a t i o n a r y s i n c e 
about May of 1980 when l a s t s e en by Dr. 
Wisdom. A c c o r d i n g to the p a t i e n t ' s own 
s t o r y , t h e r e has been no o v e r a l l change i n 
the f l u c t u a t i n g s i t u a t i o n of h i s back s i n c e 
t h a t t i m e . 

" A l s o , I would t h i n k t h a t he would have 
been a b l e to be r e l e a s e d i n about May of 
1980, though p r o b a b l y not to h i s r e g u l a r 
work, i f i t r e q u i r e d l i f t i n g 115 l b s . 
f r e q u e n t l y . 

" I n my o p i n i o n the p a t i e n t ' s c o n d i t i o n 
r e m a i n s m e d i c a l l y s t a t i o n a r y and he can 
r e t u r n to work now a s soon a s he can f i n d a 
j o b , though he may need some h e l p to f i n d 
same. 

" O c c a s i o n a l l y heavy l i f t i n g he c o u l d do, 
but r e p e a t e d heavy l i f t i n g he s h o u l d a v o i d . " 

A s i d e from the s e v e r a l q u a l i f i c a t i o n s i n Dr. Robinson's e x p r e s s i o n 
of h i s o p i n i o n s , we have g r a v e doubts about the a b i l i t y of a d o c t o r 
who f i r s t examines a worker i n 1982 to be a b l e to o f f e r any i l l u m i 
n a t i n g o p i n i o n on the w o r k e r ' s s t a t u s i n 1980. We a r e not 
p e r s u a d e d t h a t Dr. Robinson's 1982 r e p o r t s u p p o r t s t e r m i n a t i n g 
c l a i m a n t ' s time l o s s on May 20, 1980. 

I n j u s t i f i c a t i o n of i t s a c t i o n , the i n s u r e r p r i m a r i l y r e l i e s 
on c l a i m a n t ' s v o c a t i o n a l h i s t o r y a f t e r May 20, 1980. A l t h o u g h , a s 
d i s c u s s e d more f u l l y below, the m a t t e r i s not w e l l - d e v e l o p e d i n the 
r e c o r d , between about May 1980 and the October 1982 h e a r i n g c l a i m 
a n t was g e n e r a l l y working or c o l l e c t i n g unemployment co m p e n s a t i o n . 
A p p a r e n t l y c l a i m a n t went on unemployment compensation d u r i n g t h e 
summer of 1980. C l a i m a n t then worked a t one j o b f o r about a week 
i n August 1980. C l a i m a n t then worked f u l l - t i m e , even w i t h some 
o v e r t i m e , a s a gas s t a t i o n a t t e n d a n t f o r "a y e a r and a ^ o u p l e of 
months," a p p a r e n t l y from l a t e 1980 or e a r l y 1981 u n t i l e a r l y 1982. 
C l a i m a n t t e s t i f i e d a t the h e a r i n g t h a t he had been r e c e i v i n g 
unemployment compensation s i n c e he l e f t the gas s t a t i o n j o b . 

D e s p i t e t h i s v o c a t i o n a l h i s t o r y a f t e r May 1980, c l a i m a n t 
s e e m i n g l y a r g u e s t h a t under the terms of the J a n u a r y 1982 l i t i g a 
t i o n o r d e r i n WCB C a s e No. 80-03401 he i s e n t i t l e d to compensation 
f o r temporary t o t a l d i s a b i l i t y c o n t i n u o u s l y s i n c e May 1980 u n t i l 
h i s c l a i m i s p r o p e r l y c l o s e d . The i n s u r e r r e s p o n d s t h a t c l a i m a n t 
i s e n t i t l e d to no w o r k e r s ' compensation b e n e f i t s a f t e r May 1980 
b e c a u s e he was e i t h e r e a r n i n g wages or r e c e i v i n g a n o t h e r form of 
c o m p e n s a t i o n p r e m i s e d on a b i l i t y to work. 

We d i s a g r e e w i t h both p a r t i e s . I t i s p o s s i b l e f o r a worker 
to be both e a r n i n g wages and e n t i t l e d to w o r k e r s ' compensation 
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b e n e f i t s . T h a t p o s s i b i l i t y i s r e c o g n i z e d by ORS 656.212 and OAR 
436-54-222. The c o n c e p t i s c a l l e d temporary p a r t i a l d i s a b i l i t y . 
T h i s form of b e n e f i t s i s c a l c u l a t e d a s f o l l o w s : 

"The r a t e of temporary p a r t i a l d i s a b i l i t y 
c ompensation due a worker s h a l l be 
de t e r m i n e d by: 

" ( a ) s u b t r a c t i n g the p o s t - i n j u r y wage 
e a r n i n g s a v a i l a b l e from any k i n d of work; 
from 

" (b) t h e wage e a r n i n g s from the employment 
a t the time o f , and g i v i n g r i s e t o , the 
i n j u r y ; then 

" ( c ) d i v i d i n g the d i f f e r e n c e by the wage 
e a r n i n g s i n (b) to a r r i v e a t the p e r c e n t a g e 
of l o s s of e a r n i n g power; then 

" ( d ) m u l t i p l y i n g the c u r r e n t temporary 
t o t a l d i s a b i l i t y compensation r a t e by the 
p e r c e n t a g e of l o s s of e a r n i n g power." 
OAR 436-54-222 ( 1 ) . 

I n Edwards v . Employment D i v i s i o n , 63 Or App 521 ( 1 9 8 3 ) , t h e 
C o u r t of A p p e a l s r e c o g n i z e d the p o s s i b i l i t y t h a t p o s t - i n j u r y 
r e c e i p t of unemployment compensation c o u l d be t r e a t e d the same way 
a s p o s t - i n j u r y r e c e i p t of wages. The c o u r t noted t h a t w o r k e r s ' 
compensation b e n e f i t s f o r temporary t o t a l d i s a b i l i t y a r e p r e m i s e d 
on an i n a b i l i t y t o work; t h a t unemployment compensation b e n e f i t s 
a r e g e n e r a l l y p r e m i s e d on b e i n g a b l e to work; and t h a t , t h e r e f o r e , 
r e c e i p t of one form of b e n e f i t s c a n g i v e r i s e to an i n f e r e n c e o f 
n o n e n t i t l e m e n t t o t he o t h e r form o f b e n e f i t s . The cour£ a l s o noted 
the r a t h e r common s i t u a t i o n i n which an i n d u s t r i a l l y i n j u r e d worker 
i s r e l e a s e d t o m o d i f i e d work, but no m o d i f i e d work i s a v a i l a b l e i n 
the employment t h a t gave r i s e to t h e i n d u s t r i a l i n j u r y . Such a 
worker, a s we u n d e r s t a n d the Edward d e c i s i o n , may be e n t i t l e d t o 
r e c e i v e both unemployment compensation and w o r k e r s ' c o m p e n s a t i o n 
i n t h e form of temporary p a r t i a l d i s a b i l i t y b e n e f i t s : ". . . a 
worker r e c e i v i n g temporary p a r t i a l d i s a b i l i t y under ORS 
656.212 . . . may be ' a b l e to work' [ w i t h i n the meaning of the 
unemployment compensation s t a t u t e , ORS 657 .115 (1) ( c ) ] . " 63 Or App 
a t 525. 

We c o n c l u d e t h e c o u r t ' s s u g g e s t i o n i n Edwards r e p r e s e n t s a 
r e a s o n a b l e and wor k a b l e s o l u t i o n to the r e c u r r i n g problem of an 
i n j u r e d w o r k e r ' s r e c e i p t of d i f f e r e n t forms of b e n e f i t s . U n t i l 
the worker has been r e l e a s e d to r e g u l a r work or has been found 
m e d i c a l l y s t a t i o n a r y p u r s u a n t to ORS 656.268, the worker s h o u l d 
r e c e i v e w o r k e r s ' compensation b e n e f i t s i n the form o f co m p e n s a t i o n 
f o r e i t h e r temporary t o t a l or temporary p a r t i a l d i s a b i l i t y . 
R e c e i p t of p o s t - i n j u r y wages s h o u l d be c a l c u l a t e d i n t o a w o r k e r ' s 
temporary p a r t i a l d i s a b i l i t y r a t e i n a c c o r d a n c e w i t h OAR 
436-54-222. " I f t h e p o s t - i n j u r y wage e a r n i n g s [or unemployment 
compensation b e n e f i t s ] a r e e q u a l to or g r e a t e r than the wage 
e a r n i n g s a t the time of i n j u r y , no temporary d i s a b i l i t y compensa
t i o n i s due." OAR 4 3 6 - 5 4 - 2 2 2 ( 2 ) . I f p o s t - i n j u r y wages or 
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unemployment b e n e f i t s a r e l e s s than wages a t the time of i n j u r y , 
temporary p a r t i a l d i s a b i l i t y s h o u l d be p a i d t o make up the d i f 
f e r e n c e based on the f o r m u l a i n OAR 4 3 6 - 5 4 - 2 2 2 ( 1 ) . 

The p r e s e n t r e c o r d does not p e r m i t a p p l i c a t i o n of t h i s r u l e . 
Vie know t h a t c l a i m a n t was g e n e r a l l y working or c o l l e c t i n g unemploy
ment b e n e f i t s between May 1980 and the October 1982 h e a r i n g . We do 
not know the e x a c t d a t e s , the amount of wages e a r n e d or the amount 
of unemployment b e n e f i t s r e c e i v e d . We c o n f r o n t e d a s i m i l a r s i t u a 
t i o n i n F r a n k R. G o n z a l e s , 34 Van N a t t a 551 ( 1 9 8 2 ) , i n which we 
noted t h a t t h i s k i n d of problem r e q u i r e s an exchange of i n f o r m a t i o n 
between e m p l o y e r / i n s u r e r and c l a i m a n t : 

" . . . the p a r t i e s have y e t to f u r n i s h any 
comprehensive (or even i n t e l l i g i b l e ) 
e v i d e n c e about c l a i m a n t ' s m e d i c a l l y 
a u t h o r i z e d time l o s s . W h i l e , a s noted 
above, we t h i n k i t i s p r i m a r i l y the 
employer's duty i n p r o c e s s i n g the c l a i m t o 
a s c e r t a i n t h i s i n f o r m a t i o n , when a c l a i m a n t 
has l e g a l r e p r e s e n t a t i o n a s t h i s c l a i m a n t 
has had c o n t i n u o u s l y a t l e a s t s i n c e the 
p r o c e e d i n g b e f o r e R e f e r e e Braverman, we 
t h i n k the c l a i m a n t b e a r s some r e s p o n s i b i l i t y 
to c l e a r l y i d e n t i f y what p e r i o d s of time 
l o s s a r e c l a i m e d . The c l a i m a n t o b v i o u s l y f 
i s i n a s u p e r i o r p o s i t i o n to know when he 
i s w o rking, when he i s not working, when he 
was h o s p i t a l i z e d , e t c . The r e c o r d i n t h i s 
c a s e does not r e v e a l t h a t c l a i m a n t has e v e r 
f u r n i s h e d t h e employer w i t h such 
i'nf o r m a t i o n . " 34 Van N a t t a a t 554. 

The same i s t r u e h e r e . We c o n c l u d e t h a t c l a i m a n t i s e n t i t l e d 
t o some form o f b e n e f i t s beyond May 20, 1980 u n t i l the c l o s u r e of 
h i s c l a i m . We a l s o c o n c l u d e t h a t t h o s e b e n e f i t s s h o u l d be i n the 
form of compensation f o r temporary p a r t i a l d i s a b i l i t y d u r i n g the 
p e r i o d s t h a t c l a i m a n t was working or c o l l e c t i n g unemployment bene
f i t s . We f i n a l l y c o n c l u d e t h a t , because of a l a c k of i n f o r m a t i o n 
about d a t e s and amounts, i t i s not now p o s s i b l e to f i n a l l y d e t e r 
mine the i s s u e s p r e s e n t e d . 

We remanded G o n z a l e s to the e m p l o y e r / i n s u r e r to a s c e r t a i n t h e 
n e c e s s a r y i n f o r m a t i o n . We u n d e r s t a n d t h a t remand o n l y gave r i s e 
to a n o t h e r r e q u e s t f o r h e a r i n g . I n the i n t e r e s t of r e s o l v i n g the 
pending i s s u e s w i t h o u t c r e a t i n g f u r t h e r l i t i g a t i o n , we have d e c i d e d 
i n t h i s c a s e t o i n s t e a d i s s u e t h i s I n t e r i m Order on Review which 
a b s t r a c t l y s t a t e s our p o s i t i o n on the pending i s s u e s ; i n s e r t i n g 
d a t e s and amounts a s c e r t a i n a b l e by the p a r t i e s or a l r e a d y known to 
the p a r t i e s ( p r i m a r i l y c l a i m a n t ) s h o u l d p e r m i t a f i n a l r e s o l u t i o n . 
T h e r e f o r e , the p a r t i e s a r e d i r e c t e d to a d v i s e the Board, w i t h i n 20 
d a ys of the d a t e o f t h i s o r d e r , of t h e i r p o s i t i o n s on how to b e s t 
p r o c e e d . I t may be p o s s i b l e t o supplement the r e c o r d by s t i p u l a 
t i o n , i t may be n e c e s s a r y to remand to the R e f e r e e to t a k e a d d i 
t i o n a l e v i d e n c e . Upon r e c e i p t o f the p a r t i e s ' s t a t e m e n t s , we w i l l 
i s s u e a f i n a l Order on Review i n c o r p o r a t i n g the v i e w s e x p r e s s e d i n 
t h i s i n t e r i m o r d e r and making s u c h f u r t h e r d i s p o s i t i o n a s may be 
a p p r o p r i a t e i n l i g h t of the p a r t i e s ' s t a t e m e n t s . 

I T I S SO ORDERED. 
- 1 1 8 7 -



SHAUN M. CUTSFORTH, C l a i m a n t 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

WCB 8 3 - 0 1 1 9 4 
A u g u s t 1 1 , 1 9 8 3 
O r d e r D e n y i n g R e q u e s t t o D i s m i s s 

The Board has r e c e i v e d r e s p o n d e n t ' s r e q u e s t f o r d i s m i s s a l of 
the c l a i m a n t ' s r e q u e s t f o r Board r e v i e w on the grounds c l a i m a n t has 
not f i l e d an a p p e l l a n t ' s b r i e f . 

T h e r e i s no r e q u i r e m e n t i n the w o r k e r s ' compensation law or the 
Board r u l e s which i n d i c a t e s t h a t a b r i e f must be f i l e d by a p p e l l a n t 
or r e s p o n d e n t b e f o r e the Board w i l l r e v i e w the c a s e . ORS 6 5 6 . 2 9 5 ( 5 ) . 
W h i l e b r i e f s a r e a s i g n i f i c a n t a i d i n the r e v i e w p r o c e s s , t h e 
f a i l u r e to f i l e a b r i e f i s not grounds f o r d i s m i s s a l of a r e q u e s t 
f o r r e v i e w . The r e q u e s t f o r d i s m i s s a l hereby i s d e n i e d . 

I T I S SO ORDERED. 

GREGORY L . GODEL L , C l a i m a n t WCB 8 2 - 0 6 2 4 4 
C a l l a h a n , H i t t l e , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 1 1 , 1 9 8 3 
G i l a h T e n e n b a u m , D e f e n s e A t t o r n e y O r d e r D e n y i n g R e q u e s t t o D i s m i s s 

The Board h a s r e c e i v e d r e s p o n d e n t ' s r e q u e s t to d i s m i s s the 
c l a i m a n t ' s r e q u e s t f o r Board r e v i e w on the grounds c l a i m a n t has n o t 
f i l e d an a p p e l l a n t ' s b r i e f . 

T h e r e i s no r e q u i r e m e n t i n the w o r k e r s ' compensation law or the 
Board r u l e s which i n d i c a t e s t h a t a b r i e f must be f i l e d by a p p e l l a n t 
or r e s p o n d e n t b e f o r e the Board w i l l r e v i e w the c a s e . ORS 
6 5 6 . 2 9 5 ( 5 ) . W h i l e b r i e f s a r e a s i g n i f i c a n t a i d i n the r e v i e w 
p r o c e s s , the f a i l u r e to f i l e a b r i e f i s not grounds f o r d i s m i s s a l o f 
a r e q u e s t f o r r e v i e w . The r e q u e s t f o r d i s m i s s a l hereby i s d e n i e d . 

I T I S SO ORDERED. 

J A V I E R R. I S A R R A R A S , C l a i m a n t WCB 8 2 - 0 6 9 9 4 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y A u g u s t 1 1 , 1 9 8 3 

O r d e r D e n y i n g R e q u e s t t o D i s m i s s 

The Board has r e c e i v e d r e s p o n d e n t ' s r e q u e s t to d i s m i s s 
c l a i m a n t ' s r e q u e s t f o r Board r e v i e w on the grounds c l a i m a n t has n o t 
f i l e d an a p p e l l a n t ' s b r i e f . 

T h e r e i s no r e q u i r e m e n t i n the w o r k e r s ' compensation law or the 
Board r u l e s which i n d i c a t e s t h a t a b r i e f must be f i l e d by a p p e l l a n t 
or r e s p o n d e n t b e f o r e the Board w i l l r e v i e w the c a s e . ORS 6 5 6 . 2 9 5 ( 5 ) . 
W h i l e b r i e f s a r e a s i g n i f i c a n t a i d i n the r e v i e w p r o c e s s , t h e 
f a i l u r e t o f i l e a b r i e f i s not grounds f o r d i s m i s s a l of a r e q u e s t 
f o r r e v i e w . The r e q u e s t f o r d i s m i s s a l hereby i s d e n i e d . 

I T I S SO ORDERED. 

NED T. MATTHEWS, C l a i m a n t WCB 8 0 - 1 0 8 2 8 
P o z z i , W i l s o n , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 1 1 , 1 9 8 3 
F o s s , W h i t t y , e t a l . , D e f e n s e A t t o r n e y s O r d e r D e n y i n g R e q u e s t t o D i s m i s s 

The Board has r e c e i v e d r e s p o n d e n t ' s r e q u e s t f o r d i s m i s s a l of 
the e m p l o y e r ' s r e q u e s t f o r Board r e v i e w on the grounds employer/ 
i n s u r e r has not f i l e d an a p p e l l a n t ' s b r i e f . 

- 1 1 8 8 -



T h e r e i s no r e q u i r e m e n t i n the w o r k e r s ' compensation law or the 
Board r u l e s which i n d i c a t e s t h a t a b r i e f must be f i l e d by a p p e l l a n t 
or r e s p o n d e n t b e f o r e the Board w i l l r e v i e w t h e c a s e . ORS 6 5 6 . 2 9 5 ( 5 ) 
W h i l e b r i e f s a r e a s i g n i f i c a n t a i d i n the r e v i e w p r o c e s s , the 
f a i l u r e to f i l e a b r i e f i s not grounds f o r d i s m i s s a l of a r e q u e s t 
f o r r e v i e w . The r e q u e s t f o r d i s m i s s a l hereby i s d e n i e d . 

I T I S SO ORDERED. 

Reviewed by t he Board en banc. 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e F o s t e r ' s o r d e r 
w h i c h s e t a s i d e i t s d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m . The 
i s s u e on r e v i e w i s whether c l a i m a n t has e s t a b l i s h e d a compensable 
w o r s e n i n g of h i s c o n d i t i o n s i n c e the l a s t award or arrangement of 
co m p e n s a t i o n . See ORS 6 5 6 . 2 7 3 ( 7 ) . 

The Board a f f i r m s and adopts the or d e r of the R e f e r e e . 

The R e f e r e e ' s o r d e r d a t e d October 1, 1982 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $450 a s a r e a s o n a b l e a t t o r n e y ' s f e e 
f o r s e r v i c e s on Board r e v i e w , to be p a i d by t h e S A I F C o r p o r a t i o n . 

Board Member B a r n e s D i s s e n t i n g : 

C l a i m a n t s u s t a i n e d a low back i n j u r y i n 1978. The c l a i m was 
a c c e p t e d and p r o c e s s e d to c l o s u r e . A h e a r i n g was h e l d on J u l y 24, 
1979 w h i c h r e s u l t e d i n a R e f e r e e ' s o r d e r d e c l a r i n g c l a i m a n t perma
n e n t l y and t o t a l l y d i s a b l e d . The Board m o d i f i e d the R e f e r e e ' s 
award and g r a n t e d c l a i m a n t compensation f o r 60% u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y . 28 Van N a t t a 599 ( 1 9 8 0 ) . The C o u r t 
of A p p e a l s a f f i r m e d the Board's o r d e r w i t h o u t o p i n i o n . 47 Or App 
655 ( 1 9 8 0 ) . 

C l a i m a n t began t r e a t m e n t w i t h Dr. K o v a c h e v i c h i n October 1979 
su b s e q u e n t to the J u l y 1979 h e a r i n g on e x t e n t of d i s a b i l i t y . On 
November 4, 1980 Dr. K o v a c h e v i c h r e p o r t e d t h a t c l a i m a n t was e x p e r i 
e n c i n g s e v e r e back p a i n and e x p r e s s e d the o p i n i o n t h a t , a l t h o u g h 
c l a i m a n t may have been g r a n t e d an award f o r 60% d i s a b i l i t y , i n 
terms of f u n c t i o n , c l a i m a n t was then t o t a l l y d i s a b l e d . On August 
18, 1981 Dr. K o v a c h e v i c h r e p o r t e d t h a t he had been s e e i n g c l a i m a n t 
on a monthly b a s i s f o r the p r e c e d i n g s e v e r a l months and t h a t , i n 
h i s o p i n i o n , c l a i m a n t ' s c o n d i t i o n was p r i m a r i l y due to h i s i n d u s 
t r i a l i n j u r y . I n r e s p o n s e to a q u e s t i o n from c l a i m a n t ' s a t t o r n e y 
r e g a r d i n g a w o r s e n i n g of c l a i m a n t ' s c o n d i t i o n , the d o c t o r 
responded: 

"There g e t s t o be a p o i n t when someone i s i n 
s i g n i f i c a n t and c o n s t a n t p a i n t h a t d e t e c t i n g 
g r a d u a l i n c r e a s e s i n p a i n becomes 
e x c e e d i n g l y d i f f i c u l t . Based on s u b j e c t i v e 
c o m p l a i n t s I f e e l t h a t he i s w o r s e n i n g . The 

ROBERT W. N0RTHEY, C l a i m a n t 
Emmons, K y l e , e t a l . , C l a i m a n t ' s A t t o r n e y s 
M i n t u r n , e t a l . , D e f e n s e A t t o r n e y s 

WCB 8 2 - 0 0 4 7 6 
A u g u s t 1 1 , 1 9 8 3 
O r d e r on R e v i e w 

ORDER 
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o b j e c t i v e f i n d i n g s , however, have not 
changed." 

I n September 1981 Dr. K o v a c h e v i c h r e p o r t e d t h a t c l a i m a n t ' s 
p a i n a p p e a r e d to be w o r s e n i n g and t h a t he b e l i e v e d c l a i m a n t would 
be an e x c e l l e n t c a n d i d a t e f o r a p a i n c l i n i c . Dr. K o v a c h e v i c h , who 
i s a f a m i l y p r a c t i t i o n e r , r e f e r r e d c l a i m a n t to Dr. K e n d r i c k f o r a 
n e u r o l o g i c a l e v a l u a t i o n . Dr. K e n d r i c k examined c l a i m a n t i n 
November 1981 and recommended a CT s c a n i n o r d e r to r u l e out 
f o r a m i n a l encroachment a t L 5 - S1. The r e s u l t s of the CT s c a n were 
e q u i v o c a l . 

i n a November 6, 1981 r e p o r t to S A I F Dr. K o v a c h e v i c h s t a t e d 
h i s o p i n i o n t h a t , s i n c e the time of h i s i n i t i a l meeting w i t h 
c l a i m a n t , h i s c o n d i t i o n had g r a d u a l l y d e t e r i o r a t e d , a d m i t t i n g the 
d i f f i c u l t y of s u b s t a n t i a t i n g h i s c o n c l u s i o n i n o b j e c t i v e t e r m s . 

When t h e CT s c a n proved t o be i n d e f i n i t e , Dr. K e n d r i c k recom
mended a r e p e a t myelogram, which was performed, r e v e a l i n g no 
e v i d e n c e o f a h e r n i a t e d d i s c . Dr. K e n d r i c k r e p o r t e d t o ^ S A I F on 
December 21, 1980 t h a t d i a g n o s t i c t e s t s had r e v e a l e d no e v i d e n c e of 
lumbar s t e n o s i s or d i s c r u p t u r e , and t h a t based upon the t e s t s p e r 
formed, i t was h i s f e e l i n g t h a t c l a i m a n t would be u n l i k e l y t o bene
f i t from s u r g e r y a t t h a t t i m e . He s t a t e d h i s agreement w i t h Dr. 
K o v a c h e v i c h r e g a r d i n g the recommendation of r e f e r r a l to a p a i n 
c l i n i c : " I do n o t have any s u g g e s t i o n s , a s noted above, f o r 
c u r a t i v e t r e a t m e n t , and I do t h i n k t h a t the P a i n C e n t e r would be 
p a l l i a t i v e . " Dr. K e n d r i c k a l s o s t a t e d t h a t c l a i m a n t had f i n d i n g s 
of spasm i n h i s p a r a s p i n o u s m u s c u l a t u r e , s t a t i n g , " I n t h i s way, 
c e r t a i n l y he i s worse than he was a t the time of h i s c l o s u r e i n 
1979." 

I n a r e p o r t d a t e d December 4, 1981 Dr. K o v a c h e v i c h r e i t e r a t e d 
h i s i m p r e s s i o n t h a t , based upon h i s two y e a r s of t r e a t i n g c l a i m a n t , 
i t was h i s o p i n i o n t h a t c l a i m a n t ' s c o n d i t i o n had worsened. He a l s o 
s t a t e d t h a t c l a i m a n t s u f f e r e d from s e v e r e d e g e n e r a t i v e d i s e a s e , 
w hich he b e l i e v e d had worsened, a l t h o u g h i t was d i f f i c u l t t o 
i d e n t i f y o b j e c t i v e e v i d e n c e of t h i s w o r s e n i n g . "As I have s a i d i n 
p r e v i o u s c o r r e s p o n d e n c e , once a p e r s o n g e t s bad enough i t i s d i f f i 
c u l t to p i c k up o b j e c t i v e e v i d e n c e of w o r s e n i n g . * * * O b j e c t i v e 
f i n d i n g s a g a i n a r e a l m o s t i m p o s s i b l e to come up w i t h b e c a u s e t h e y 
have been so s e v e r e a l l a l o n g . " 

S A I F d e n i e d c l a i m a n t ' s r e q u e s t f o r r e o p e n i n g on J a n u a r y 5, 
1982, i n d i c a t i n g t h a t i t would c o n t i n u e to p r o v i d e p a l l i a t i v e 
t r e a t m e n t , i n c l u d i n g a p a i n c l i n i c r e f e r r a l . 

C l a i m a n t was e n r o l l e d i n the Northwest P a i n C e n t e r d u r i n g t h e 
month of F e b r u a r y 1982. The r e c o r d s from the P a i n C e n t e r , a s w e l l 
a s c l a i m a n t ' s t e s t i m o n y , c l e a r l y i n d i c a t e t h a t c l a i m a n t b e n e f i t e d 
from h i s e x p e r i e n c e a t the P a i n C e n t e r , l e a r n i n g s e v e r a l t e c h n i q u e s 
to a s s i s t i n c o p i n g w i t h h i s c h r o n i c p a i n problem. A f t e r d i s c h a r g e 
from i n p a t i e n t t r e a t m e n t a t the P a i n C e n t e r , c l a i m a n t r e t u r n e d f o r 
p e r i o d i c e v a l u a t i o n and e x a m i n a t i o n . R e p o r t s d a t e d J u l y 14, 1982 
i n d i c a t e t h a t c l a i m a n t was e x p e r i e n c i n g a h i g h e r l e v e l o f p a i n t h a n 
t h a t which he was e x p e r i e n c i n g a t the time of h i s a d m i s s i o n to or 
d i s c h a r g e from the P a i n C e n t e r , due to h a v i n g r e c e n t l y o v e r e x t e n d e d 
h i m s e l f . _ n 9 0 _ 



A September 9, 1982 r e p o r t from Dr. K o v a c h e v i c h to S A I F i n d i 
c a t e s t h a t c l a i m a n t ' s d i s a b i l i t y c o n t i n u e d unchanged and t h a t h i s 
c o n d i t i o n was i n no way improved, o t h e r than i n terms of h i s 
a b i l i t y to t o l e r a t e e v e r y d a y p a i n a s a r e s u l t of h i s e x p e r i e n c e a t 
the N orthwest P a i n C e n t e r . 

The t r a n s c r i p t of t h e p r i o r e x t e n t - o f - d i s a b i l i t y h e a r i n g was 
s u b m i t t e d a s an e x h i b i t i n t h i s c a s e . I agree w i t h R e f e r e e 
F o s t e r ' s a s s e s s m e n t i n t h e p r e s e n t c a s e of the comparison between 
c l a i m a n t ' s t e s t i m o n y a t t he J u l y 1979 h e a r i n g and the September 
1982 h e a r i n g b e f o r e R e f e r e e F o s t e r : "His t e s t i m o n y a s to problems 

a s t h e y e x i s t today, [ i s ] v e r y s i m i l a r to t h o s e d e s c r i b e d a t t h e 
[1979] h e a r i n g . . . . I t i s d i f f i c u l t to s a y , from the [ t e s t i m o n y ] , 
i f t h e c l a i m a n t i s any worse today than a t t he time o f h i s p r e v i o u s 
h e a r i n g i n J u l y 1979." R e f e r e e F o s t e r found, however, based upon 
the o p i n i o n of Dr. K o v a c h e v i c h and, t o a c e r t a i n e x t e n t , t h a t of 
Dr. K e n d r i c k , t h a t "beyond a doubt" c l a i m a n t ' s c o n d i t i o n had 
worsened s i n c e t h e time o f the p r e v i o u s h e a r i n g i n 1979. 

I a g r e e w i t h t h e R e f e r e e t h a t c l a i m a n t ' s s u c c e s s f u l e n r o l l m e n t 
i n a p a i n c e n t e r , and h i s r e s u l t a n t a p p a r e n t a b i l i t y t o b e t t e r cope 
w i t h h i s c h r o n i c p a i n problem, do not n e c e s s a r i l y d i c t a t e t h e con
c l u s i o n t h a t c l a i m a n t ' s c o n d i t i o n has not worsened. I a g r e e w i t h 
the R e f e r e e ' s f i n d i n g t h a t Dr. K o v a c h e v i c h found no o b j e c t i v e 
improvement i n c l a i m a n t ' s c o n d i t i o n s ubsequent to e n r o l l m e n t i n t he 
p a i n c e n t e r , and t h a t t h e o n l y improvement to be found was i n 
c l a i m a n t ' s a b i l i t y t o t o l e r a t e and l i v e w i t h h i s d a i l y p a i n . 
U n l i k e t h e R e f e r e e , however, I am not persu a d e d by the s t a t e m e n t s 
o f Dr. K o v a c h e v i c h , who has r e p e a t e d l y e x p r e s s e d t h e o p i n i o n t h a t 
c l a i m a n t ' s c o n d i t i o n has worsened, i n l i g h t of the e v i d e n c e of 
c l a i m a n t ' s c o n d i t i o n a t t he time of the 1979 h e a r i n g . A c c o r d i n g 
t o c l a i m a n t ' s t e s t i m o n y a t t h a t h e a r i n g , he was then e x p e r i e n c i n g 
c o n s t a n t back spasm. Dr. K e n d r i c k ' s s t a t e m e n t t h a t c l a i m a n t ' s more 
r e c e n t r e c u r r e n t back spasm would i n d i c a t e a worsened c o n d i t i o n i s , 
t h e r e f o r e , a p p a r e n t l y based on i n c o r r e c t i n f o r m a t i o n . Dr. 
K o v a c h e v i c h e x p r e s s e s the o p i n i o n t h a t c l a i m a n t ' s d e g e n e r a t i v e 
d i s e a s e p r o c e s s i s worse; however, he o f f e r s no o b j e c t i v e e v i d e n c e 
t o s u b s t a n t i a t e t h i s c o n c l u s i o n , one which i s g e n e r a l l y v e r i f i a b l e 
by x - r a y c o m p a r i s o n . 

C l a i m a n t was s e v e r e l y d i s a b l e d a t the time of the h e a r i n g i n 
1979. I am u n a b l e to i d e n t i f y any s i g n i f i c a n t d i f f e r e n c e s between 
h i s c o m p l a i n t s o f p a i n i n 1979 and h i s c o m p l a i n t s of p a i n i n 1982. 
He has not worked s i n c e t h e time of t he i n j u r y . A l though c l a i m a n t 
t e s t i f i e d t o some s l i g h t r e d u c t i o n i n h i s a c t i v i t i e s about the 
home, su c h a s g a r d e n i n g , the e v i d e n c e a s a whole does not p e r s u a d e 
me t h a t h i s c o n d i t i o n has worsened. I n comparing the a v a i l a b l e 
e v i d e n c e of c l a i m a n t ' s c o n d i t i o n a s of J u l y 24, 1979, w h i c h , f o r 
p r e s e n t p u r p o s e s i s the l a s t award or arrangement of c o m p e n s a t i o n , 
w i t h t h e e v i d e n c e of c l a i m a n t ' s c o n d i t i o n s i n c e t h a t t i m e , I am 
u n a b l e to f i n d t h a t c l a i m a n t has proven by a preponderance o f the 
p e r s u a s i v e e v i d e n c e t h a t he has s u s t a i n e d a w o r s e n i n g o f h i s c o n d i 
t i o n e n t i t l i n g him to c l a i m r e o p e n i n g p u r s u a n t to ORS 656.273. Cf 
Oakley v . S A I F , 63 Or App 433 ( 1 9 8 3 ) . 

I would r e v e r s e the R e f e r e e ' s o r d e r and, t h e r e f o r e , r e s p e c t 
f u l l y d i s s e n t . 
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EDUARDO YBARRA, C l a i m a n t WCB 83-02081 
D o b l i e & F r a n c e s c o n i , C l a i m a n t ' s A t t o r n e y s A u g u s t 11, 1983 

. Wolf, G r i f f i t h , e t a l . , D e f e n s e A t t o r n e y s . O r d e r o f Abatement 
C l a i m a n t r e q u e s t e d r e v i e w of the R e f e r e e ' s June 20, 1983 o r d e r 

and t h e r e a f t e r withdrew h i s r e q u e s t . The Board e n t e r e d an o r d e r of 
d i s m i s s a l on J u l y 20, 1983, p u r s u a n t to c l a i m a n t ' s w i t h d r a w a l of 
h i s r e q u e s t f o r r e v i e w . At the same time t h a t c l a i m a n t withdrew 
h i s r e q u e s t f o r Board r e v i e w , he r e q u e s t e d t h a t the R e f e r e e r e c o n 
s i d e r h i s o r d e r , i d e n t i f y i n g p a r t i c u l a r e v i d e n t i a r y m a t t e r s which 
he b e l i e v e d the R e f e r e e may have o v e r l o o k e d . P r i o r to the B o a rd's 
i s s u a n c e of i t s o r d e r of d i s m i s s a l , t h e R e f e r e e i s s u e d a l e t t e r 
i n t e n d e d to "reopen and c o n t i n u e the h e a r i n g ( e f f e c t i v e t h i s d a t e ) 
on t h i s m a t t e r i n o r d e r to p r e s e r v e j u r i s d i c t i o n , i f i t does e x i s t , 
t o e n t e r t a i n c l a i m a n t ' s motion f o r r e c o n s i d e r a t i o n . " C l a i m a n t sub
s e q u e n t l y r e q u e s t e d t h a t the Board r e s c i n d i t s o r d e r of d i s m i s s a l 
and remand the c a s e to the R e f e r e e f o r f u r t h e r c o n s i d e r a t i o n . 

C l a i m a n t ' s a t t o r n e y ' s l e t t e r w i t h d r a w i n g c l a i m a n t ' s r e q u e s t 
f o r Board r e v i e w was r e c e i v e d by the Board on J u l y 14, 1983. The 
l e t t e r to the R e f e r e e r e q u e s t i n g r e c o n s i d e r a t i o n of h i s o r d e r was 
r e c e i v e d t h a t same d a t e . The R e f e r e e ' s a b o v e - r e f e r e n c e d l e t t e r i s 
d a t e d J u l y 18, 1983. As mentioned, the Board e n t e r e d an o r d e r of 
d i s m i s s a l on J u l y 20, 1983, e x a c t l y 30 days a f t e r the d a t e of the 
R e f e r e e ' s o r d e r . 

I t i s a x i o m a t i c t h a t upon the f i l i n g o f a r e q u e s t f o r Board 
r e v i e w , the R e f e r e e i s d i v e s t e d of j u r i s d i c t i o n . See a l s o OAR 
436-83-480. Whether a lower t r i b u n a l once d i v e s t e d of s u b j e c t 
m a t t e r j u r i s d i c t i o n can t h e r e a f t e r be r e v e s t e d w i t h j u r i s d i c t i o n , 
i n t h e a b sence of remand by the a p p e l l a t e t r i b u n a l , i s a q u e s t i o n 
we p r e s e n t l y need not d e c i d e . We a r e s a t i s f i e d t h a t t h e R e f e r e e 
l a c k e d j u r i s d i c t i o n to "reopen and c o n t i n u e the h e a r i n g " a s he p u r 
p o r t e d t o do by the l e t t e r of J u l y 18, 1983, and t h a t c l a i m a n t ' s 
o n l y remedy i s to r e q u e s t r e i n s t a t e m e n t of the p r o c e e d i n g s on Board 
r e v i e w . 

Assuming arguendo t h a t the R e f e r e e c o u l d be r e v e s t e d w i t h 
j u r i s d i c t i o n i n the e v e n t of a r e q u e s t f o r Board r e v i e w , w i t h d r a w a l 
and d i s m i s s a l of the r e q u e s t , a l l w i t h i n 30 d ays of the R e f e r e e ' s 
o r d e r , no a c t i o n c o u l d be t a k e n by the R e f e r e e u n t i l t h e Board had 
made a d i s p o s i t i o n of the r e q u e s t f o r r e v i e w , i n c l u d i n g d i s m i s s a l 
p u r s u a n t to the a p p e l l a n t ' s w i t h d r a w a l of the r e q u e s t . I n o t h e r 
words, the mere a c t of n o t i f y i n g the Board t h a t a r e q u e s t f o r 
r e v i e w i s withdrawn does not s e r v e t o t e r m i n a t e the p r o c e e d i n g on 
r e v i e w . I n t h i s c a s e , the R e f e r e e p u r p o r t e d t o a c t on c l a i m a n t ' s 
r e q u e s t f o r r e c o n s i d e r a t i o n p r e m i s e d upon c l a i m a n t ' s w i t h d r a w a l o f 
h i s r e q u e s t f o r r e v i e w , p r i o r t o t h e Board a c t i n g on the w i t h d r a w a l 
and, t h e r e f o r e , d u r i n g the pendency of the p r o c e e d i n g s on Board 
r e v i e w . We can a p p r e c i a t e the p r a c t i c a l r e a s o n s f o r the R e f e r e e ' s 
a c t i o n s ; however, we b e l i e v e i t was wrong. 

I n s t a t i n g t h a t he d e s i r e d to withdraw h i s r e q u e s t f o r r e v i e w , 
c l a i m a n t gave no i n d i c a t i o n t h a t he i n t e n d e d to r e q u e s t t h a t the 
R e f e r e e r e c o n s i d e r h i s o r d e r . C l a i m a n t now r e q u e s t s t h a t we 
r e s c i n d the o r d e r of d i s m i s s a l and remand t h i s p r o c e e d i n g to the 
R e f e r e e f o r t h a t p u r p o s e . 
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We d e c l i n e to g r a n t the r e l i e f r e q u e s t e d based upon the i n f o r 
m ation p r e s e n t l y b e f o r e u s ; however, we deem i t a p p r o p r i a t e to 
a b a t e the o r d e r of d i s m i s s a l p r e v i o u s l y e n t e r e d h e r e i n i n o r d e r t o 
g i v e both p a r t i e s an o p p o r t u n i t y to i n f o r m t h e Board a s to how t h e y 
w i s h to p r o c e e d . 

ORDER 

The Order of D i s m i s s a l e n t e r e d h e r e i n on J u l y 20, 1983, hereby 
i s a b a t e d , and the p a r t i e s s h a l l a d v i s e the Board w i t h i n f i f t e e n 
(15) d ays of t he d a t e of t h i s o r d e r a s t o how they w i s h to p r o c e e d . 

THOMAS L. BLACK, C l a i m a n t WCB 82-07602 & 82-07768 
R o b e r t Chapman, C l a i m a n t ' s A t t o r n e y A u g u s t 12, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y s 
Reviewed by Board Members B a r n e s and F e r r i s . 

The S A I F C o r p o r a t i o n , a s i n s u r e r f o r the C i t y of M y r t l e P o i n t , 
r e q u e s t s r e v i e w o f R e f e r e e Brown's o r d e r which s e t a s i d e i t s d e n i a l 
of c l a i m a n t ' s a g g r a v a t i o n c l a i m and upheld J a c k s o n County's d e n i a l 
of c l a i m a n t ' s a l t e r n a t i v e new i n j u r y c l a i m . We u n d e r s t a n d the o n l y 
i s s u e to be e m p l o y e r / i n s u r e r r e s p o n s i b i l i t y . 

C l a i m a n t i n i t i a l l y i n j u r e d h i s r i g h t knee i n October of 1978 
w h i l e working f o r the C i t y of M y r t l e P o i n t . T h a t i n j u r y r e q u i r e d 
s u r g e r y and u l t i m a t e l y l e d to an award f o r 40% l o s s of c l a i m a n t ' s 
l e g . 

C l a i m a n t t h e r e a f t e r began working f o r J a c k s o n County. W h i l e 
he was working on J u l y 24, 1982, c l a i m a n t ' s r i g h t l e g s u d d e n l y gave 
away when he ste p p e d down on h i s r i g h t f o o t w h i l e w a l k i n g . C l a i m 
a n t d i d not t r i p , s l i p or f a l l . 

On t h i s r e c o r d , we a g r e e w i t h and adopt the R e f e r e e ' s 
f o l l o w i n g a n a l y s i s : 

" I v iew [ c l a i m a n t ' s 1982] knee c o l l a p s e a s a 
temporary w o r s e n i n g of h i s c h r o n i c c o n d i t i o n 
r e s u l t i n g from [ p r i o r ] compensable s u r g e r y 
[ i n c o n n e c t i o n w i t h the 1978 c l a i m ] . H i s 
[1978] c l a i m s h o u l d be reopened f o r t h a t 
p e r i o d of time f o r which t h e r e i s m e d i c a l 
v e r i f i c a t i o n of an i n a b i l i t y to work. I n 
t h i s c a s e , t h a t time p e r i o d commences on 
J u l y 26, 1982." 

We a l s o a g r e e w i t h t h e R e f e r e e ' s o b s e r v a t i o n s t h a t , i n c a s e s 
t h a t i n v o l v e o n l y a temporary w o r s e n i n g of a compensable c o n d i t i o n , 
t h i s Board has both a l l o w e d a g g r a v a t i o n c l a i m s and r e j e c t e d a g g r a 
v a t i o n c l a i m s . The d i s t i n c t i o n , a d m i t t e d l y ephemeral and p r o b a b l y 
d e b a t a b l e i n most c a s e s i s : Sometimes a p r i o r d i s a b i l i t y award i s 
based on an e x p e c t a t i o n t h a t a w o r k e r ' s p h y s i c a l c o n d i t i o n may wax 
and wane i n t h e f u t u r e and thu s not e v e r y temporary e x a c e r b a t i o n 
c a n or s h o u l d be t h e b a s i s f o r a g g r a v a t i o n r e o p e n i n g ; but when a 
temporary e x a c e r b a t i o n e x c e e d s what was r e a s o n a b l y f o r s e e a b l e a t 
t h e time of a p r i o r d i s a b i l i t y award, a g g r a v a t i o n r e o p e n i n g can be 
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a p p r o p r i a t e . We t h i n k the R e f e r e e r e c o g n i z e d t h a t v e r y d i s t i n c t i o n 
i n t h i s c a s e : " [ C l a i m a n t ] had a temporary w o r s e n i n g of h i s c o n d i 
t i o n which took him o f f work i n e x c e s s of the l e v e l c o n t e m p l a t e d by 
the p r i o r award." While such a f i n d i n g goes to the c o m p e n s a b i l i t y 
of an a g g r a v a t i o n c l a i m , which we t h i n k i s beyond the r e s p o n s i 
b i l i t y i s s u e r a i s e d on r e v i e w , we agree w i t h the R e f e r e e ' s a s s e s s 
ment . 

The R e f e r e e ' s o r d e r d a t e d November 30, 1982 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $250 f o r s e r v i c e s r e n d e r e d on Board 
r e v i e w , t o be p a i d by the S A I F C o r p o r a t i o n . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e H o w e l l ' s o r d e r 
w h i c h s e t a s i d e t h a t p o r t i o n of i t s June 7, 1982 d e n i a l by which 
S A I F d e n i e d the c o m p e n s a b i l i t y of c l a i m a n t ' s March 31, 1982 
m y o c a r d i a l i n f a r c t i o n . The i s s u e f o r r e v i e w i s c o m p e n s a b i l i t y . 

C l a i m a n t was employed a s a l o g t r u c k d r i v e r by P a t E s s a r y 
T r u c k i n g . On the morning of March 31, 1982 c l a i m a n t drove h i s 
p i c k - u p t r u c k to work, a r r i v i n g a t a p p r o x i m a t e l y 9:00 a.m. R a t h e r 
than d r i v i n g a l o g t r u c k , however, c l a i m a n t began p e r f o r m i n g main
t e n a n c e work on one of the t r u c k s . U t i l i z i n g an a i r powered impact 
wrench, he removed two mounted t i r e s w e i g h i n g a p p r o x i m a t e l y 150-200 
pounds from the t r u c k , and r o l l e d them on the f l o o r . C l a i m a n t d i d 
n o t n o r m a l l y perform such s t r e n u o u s d u t i e s . A f t e r i n s t a l l i n g a 
d i f f e r e n t t i r e on the t r u c k , c l a i m a n t began to e x p e r i e n c e c h e s t 
p a i n . He then s a t down, smoked a c i g a r e t t e and r e s t e d f o r a t i m e . 
A f t e r the p a i n s u b s i d e d c l a i m a n t began working on the second t i r e , 
but e x p e r i e n c e d c h e s t p a i n once a g a i n . C l a i m a n t was t r a n s p o r t e d t o 
Douglas County H o s p i t a l emergency room. 

The h o s p i t a l a d m i t t i n g h i s t o r y , t a k e n by Dr. C e r v i - S k i n n e r , an 
i n t e r n i s t s p e c i a l i z i n g i n i n t e r n a l m e d i c i n e and e n d o c r i n o l o g y , 
s t a t e s t h a t c l a i m a n t awoke on the morning of March 31, 1982 " w i t h a 
s e n s a t i o n of m i d s t e r n a l c r u s h i n g c h e s t p a i n . " The r e p o r t f u r t h e r 
s t a t e s t h a t c l a i m a n t p r e p a r e d h i s b r e a k f a s t , drove h i s t r u c k to 
work and a g a i n noted the o n s e t of the same type of p a i n e x c e p t t h a t 
i t was more i n t e n s e w i t h r a d i a t i o n to the l e f t s h o u l d e r and arm. 
An e l e c t r o c a r d i o g r a m demonstrated t h a t c l a i m a n t was e x p e r i e n c i n g an 
a c u t e a n t e r i o r m y o c a r d i a l i n f a r c t i o n . Subsequent d i a g n o s t i c p r o c e 
d u r e s r e v e a l e d the p r e s e n c e of s i g n i f i c a n t a t h e r o s c l e r o t i c h e a r t 
d i s e a s e p r e s e n t i n c l a i m a n t ' s c o r o n a r y s y s t e m . 

On A p r i l 5, 1982 c l a i m a n t f i l e d a Form 801 c o n t e n d i n g t h a t h i s 
h e a r t a t t a c k was the r e s u l t of an o c c u p a t i o n a l d i s e a s e or i n j u r y . 
The c l a i m was s u b s e q u e n t l y d e n i e d by S A I F on June 7, 1982. S A I F 
i n d i c a t e d i n i t s l e t t e r of d e n i a l t h a t , " m e d i c a l i n f o r m a t i o n i n d i 
c a t e s t h a t your h e a r t c o n d i t i o n was p r e - e x i s t i n g and the r e s u l t of 
a n a t u r a l p r o g r e s s i o n of c o r o n a r y a r t e r y d i s e a s e w i t h no r e l a t i o n 
s h i p t o your work a c t i v i t y . " 

ORDER 

RALPH C. BRATTEN, C l a i m a n t 
E v o h l Mai agon, C l a i m a n t ' s A t t o r n e y 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

WCB 82-05438 
A u g u s t 12, 1983 
O r d e r on Revi e w 

Reviewed by Board Members F e r r i s and L e w i s . 
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At the time of h i s h e a r t a t t a c k c l a i m a n t was 54 y e a r s of age 
and weighed 225 pounds. He smoked an a v e r a g e of one package of 
c i g a r e t t e s a day f o r t h i r t y y e a r s and s u f f e r e d from h y p e r t e n s i o n 
f o r s e v e r a l y e a r s . C l a i m a n t ' s mother, f a t h e r and one b r o t h e r d i e d 
a s a r e s u l t of h e a r t a t t a c k s and h i s s i s t e r and a n o t h e r b r o t h e r 
have a l s o s u f f e r e d h e a r t a t t a c k s . 

On A p r i l 30, 1982 Dr. C e r v i - S k i n n e r r e p o r t e d t h a t a l t h o u g h 
c l a i m a n t had e x p e r i e n c e d some symptomatology upon a r i s i n g on t h e 
morning of March 31, 1982, t h a t t h i s r e s o l v e d a f t e r a s h o r t time 
and t h a t he, t h e r e f o r e , i n t e r p r e t e d i t a s an e p i s o d e of a n g i n a . 
He a d d i t i o n a l l y s t a t e d : 

" I n my o p i n i o n , the a c u t e i n f a r c t i o n 
o c c u r r e d a t the time of work and one has t o 
presume t h a t the work a c t i v i t y was a 
c o n t r i b u t i n g c a u s e t o the a c u t e m y o c a r d i a l 
i n f a r c t i o n even though the c o n d i t i o n was 
p r e - e x i s t i n g and the r e s u l t of the n a t u r a l 
p r o g r e s s i o n of c o r o n a r y a r t e r y d i s e a s e . " 

On May 24, 1982 Dr. K l o s t e r , head of the D i v i s i o n of 
C a r d i o l o g y a t the U n i v e r s i t y of Oregon H e a l t h S c i e n c e s C e n t e r , 
r e p o r t e d t h a t he had r e v i e w e d c l a i m a n t ' s m e d i c a l r e c o r d s and noted 
t h a t c l a i m a n t e x p e r i e n c e d i s c h e m i c c h e s t p a i n on the morning of 
March 31, 1982. Dr. K l o s t e r b e l i e v e d t h a t t h i s c h e s t p a i n 
r e p r e s e n t e d the b e g i n n i n g and f i r s t symptoms of c l a i m a n t ' s h e a r t 
a t t a c k . Dr. K l o s t e r f u r t h e r r e p o r t e d : 

" I b e l i e v e t h a t h i s i n f a r c t i o n was due t o 
p r e e x i s t i n g c o r o n a r y a t h e r o s c l e r o t i c h e a r t 
d i s e a s e and t h a t the i n f a r c t i o n was i n the 
p r o c e s s of o c c u r r i n g and would have o c c u r r e d 
r e g a r d l e s s of h i s work a c t i v i t y on t h a t 
d a t e . 

"Mr. B r a t t e n had i m p o r t a n t r i s k f a c t o r s f o r 
the development o f c o r o n a r y h e a r t d i s e a s e 
i n c l u d i n g h y p e r t e n s i o n , a heavy and l o n g 
s t a n d i n g c i g a r e t t e smoking h i s t o r y and a 
s t r o n g f a m i l y h i s t o r y f o r c o r o n a r y h e a r t 
d i s e a s e . I t i s my o p i n i o n t h a t he d e v e l o p e d 
c o r o n a r y a t h e r o s c l e r o s i s l e a d i n g to myocar
d i a l i n f a r c t i o n because of t h e s e r i s k 
f a c t o r s and t h a t h i s work a c t i v i t y was n o t 
a m a t e r i a l c o n t r i b u t i n g c a u s e of h i s under
l y i n g c o r o n a r y a t h e r o s c l e r o s i s . " 

On June 16, 1982 Dr. C e r v i - S k i n n e r a g a i n r e p o r t e d t h a t the 
t e m p o r a l r e l a t i o n s h i p between c l a i m a n t ' s a c t i v i t y of c h a n g i n g t i r e s 
and the h e a r t a t t a c k was s i g n i f i c a n t and t h a t the a c t i v i t y , t h e r e 
f o r e , had t o be i n t e r p r e t e d a s a "major f a c t o r i n c a u s i n g and/or 
a g g r a v a t i n g h i s a c u t e m y o c a r d i a l i n f a r c t i o n , " even though c l a i m a n t 
d i d have u n d e r l y i n g c o r o n a r y a r t e r y d i s e a s e . On September 20, 1982 
Dr. C e r v i - S k i n n e r r e p o r t e d t h a t he had r e a d Dr. K l o s t e r ' s r e p o r t , 
t h a t he had no major d i s a g r e e m e n t s w i t h him and t h a t , ". . . I am 
i n c o m p l e t e agreement w i t h Dr. K l o s t e r a s to d i a g n o s i s and the f a c t 
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t h a t work a l o n e d i d not p r e c i p i t a t e Mr. B r a t t e n ' s a c u t e m y o c a r d i a l 
i n f a r c t i o n . " However, Dr. C e r v i - S k i n n e r q u a l i f i e d h i s agreement 
w i t h Dr. K l o s t e r by s t a t i n g : 

" I t i s my i m p r e s s i o n t h a t we a r e p e n a l i z i n g 
Mr. B r a t t e n f o r h i s i g n o r a n c e and i n a b i l i t y 
t o r e c o g n i z e the e a r l y symptoms i n the 
morning a s a warning or p e r h a p s the e a r l y 
s t a g e s of h i s i n f a r c t . * * * A g a i n , by 
d e n y i n g t h i s c l a i m , i n my o p i n i o n we a r e 
p e n a l i z i n g him f o r h i s i g n o r a n c e and h i s 
f a i l u r e to c o n s u l t a t the o n s e t o f h i s 
f i r s t symptoms." 

C l a i m a n t t e s t i f i e d a t t he h e a r i n g t h a t he d i d not remember whether 
or not he e x p e r i e n c e d c h e s t p a i n p r i o r to going to work on March 
31, 1982. 

The R e f e r e e c o n c l u d e d , and we a g r e e , t h a t t h i s c l a i m i s b e t t e r 
t r e a t e d a s a c l a i m based on i n j u r y r a t h e r than o c c u p a t i o n a l d i s 
e a s e . He c o r r e c t l y noted t h a t Dr. K l o s t e r was of the o p i n i o n t h a t 
c l a i m a n t ' s c o r o n a r y h e a r t d i s e a s e was the r e s u l t of h i s numerous 
i d e n t i f i e d r i s k f a c t o r s u n r e l a t e d to c l a i m a n t ' s work, and t h a t the 
h e a r t a t t a c k was t h e r e s u l t of t h i s u n d e r l y i n g d i s e a s e r a t h e r than 
c l a i m a n t ' s work a c t i v i t i e s . The R e f e r e e then i n e x p l i c a b l y s t a t e d : 
"Although he [Dr. K l o s t e r ] d i d f e e l t h a t the h e a r t a t t a c k was a 
consequence of c l a i m a n t ' s p r e - e x i s t i n g d i s e a s e , he d i d not o f f e r an 
o p i n i o n a s to whether c l a i m a n t ' s work a c t i v i t i e s p r e c i p i t a t e d or 
a c c e l e r a t e d the o c c u r r e n c e of the h e a r t a t t a c k . " He then c o n c l u d e d 
t h a t Dr. K l o s t e r ' s o p i n i o n d i d not c o n t r a d i c t t h a t of Dr. 
C e r v i - S k i n n e r , and t h a t c l a i m a n t , t h e r e f o r e , had e s t a b l i s h e d t h a t 
h i s h e a r t a t t a c k was w o r k - r e l a t e d . We d i s a g r e e and r e v e r s e . 

I n o r d e r to e s t a b l i s h the c o m p e n s a b i l i t y of a h e a r t a t t a c k , i t 
i s n e c e s s a r y f o r c l a i m a n t to show e x e r t i o n i n c a r r y i n g out h i s j o b 
a c t i v i t i e s ( l e g a l c a u s e ) , and t h a t the e x e r t i o n was a m a t e r i a l c o n 
t r i b u t i n g f a c t o r i n p r o d u c i n g the h e a r t a t t a c k ( m e d i c a l c a u s e ) . 
Coday v. W i l l a m e t t e Tug & Barge Co., 250 Or 39 ( 1 9 6 8 ) . I n H a r r i s 
v. F a r m e r ' s Co-op Creamery, 53 Or App 618 (1981) , the c o u r t s t a t e d 
t h a t : 

" . . . i n d e t e r m i n i n g the e t i o l o g y of a 
h e a r t a t t a c k [ t h e r e ] i s n o t h i n g about the 
n a t u r e of the t r e a t m e n t which would enhance 
one's d i a g n o s t i c a b i l i t i e s by v i r t u e of 
h a v i n g examined and t r e a t e d the p a t i e n t 
( c i t i n g Hammons v. P e r i n i Corp., 43 Or App 
299 a t 301 ( 1 9 7 9 ) . " 

Dr. C e r v i - S k i n n e r ' s o p i n i o n s a r e , t h e r e f o r e , e n t i t l e d to no a d d i 
t i o n a l w e i g h t due t o the f a c t t h a t he i n i t i a l l y t r e a t e d c l a i m a n t 
upon h i s a d m i s s i o n to the h o s p i t a l on March 31, 1982. 

Whether or not c l a i m a n t has e s t a b l i s h e d l e g a l c a u s a t i o n i s a 
d i f f i c u l t q u e s t i o n . C l e a r l y c l a i m a n t e x e r t e d h i m s e l f a t work on 
the morning of March 31, 1982. S A I F , however, a r g u e s t h a t c l a i m 
a n t ' s h e a r t a t t a c k began on t h a t same morning, but p r i o r to h i s 
a r r i v a l a t work. I f t h a t i s indeed the c a s e , l e g a l c a u s a t i o n has 
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not been e s t a b l i s h e d . The h o s p i t a l a d m i t t i n g h i s t o r y and Dr. 
C e r v i - S k i n n e r ' s s ubsequent r e p o r t s i n d i c a t e t h a t c l a i m a n t d i d 
i n d eed e x p e r i e n c e c h e s t p a i n s p r i o r to a r r i v i n g a t work. C l a i m a n t 
d i d not c o n t r a d i c t t h e s e r e p o r t s by h i s t e s t i m o n y a t the h e a r i n g . 
He o n l y t e s t i f i e d t h a t he d i d not remember. That being the c a s e , 
we b e l i e v e t h a t r e l i a n c e on the m e d i c a l r e p o r t s which were p r e p a r e d 
r e a s o n a b l y c o n t emporaneously w i t h the a c t u a l e v e n t s i s a p p r o p r i a t e . 

Dr. K l o s t e r b e l i e v e d t h a t c l a i m a n t ' s pre-work c h e s t p a i n s 
r e p r e s e n t e d the b e g i n n i n g of c l a i m a n t ' s h e a r t a t t a c k . I t i s d i f f i 
c u l t to d e t e r m i n e i f Dr. C e r v i - S k i n n e r d i s a g r e e s or a g r e e s w i t h Dr. 
K l o s t e r i n t h i s r e s p e c t . I n h i s r e p o r t of September 2 0 , 1 9 8 2 , Dr. 
C e r v i - S k i n n e r i n i t i a l l y seems to i n d i c a t e h i s agreement w i t h Dr. 
K l o s t e r , t h a t c l a i m a n t e x p e r i e n c e d i n f a r c t i o n symptoms p r i o r to 
a r r i v i n g a t work on the morning of March 31, 1982; but then s t a t e s : 
"One q u e s t i o n t h a t we w i l l p r o b a b l y never be a b l e to answer i s t h a t 
i f t h e symptoms had o c c u r r e d p r i o r to h i s work a c t i v i t y , d i d t h e y 
r e p r e s e n t a c t u a l l y [ s i c ] i n f a r c t i o n a t t h a t time or were they j u s t 
p r e - i n f a r c t i o n a n g i n a . . ." We a r e u n c e r t a i n j u s t what p o s i t i o n 
Dr. C e r v i - S k i n n e r i s t a k i n g and we, t h e r e f o r e , f i n d t h a t a prepon
d e r a n c e of the e v i d e n c e i n d i c a t e s t h a t c l a i m a n t began e x p e r i e n c i n g 
h i s m y o c a r d i a l i n f a r c t i o n p r i o r to a r r i v i n g a t work. 

Even i f l e g a l c a u s a t i o n has been a d e q u a t e l y e s t a b l i s h e d , we 
f i n d t h a t the c l a i m must f a i l due to a l a c k o f c o n v i n c i n g m e d i c a l 
e v i d e n c e which would i m p l i c a t e the w o r k - r e l a t e d e x e r t i o n a s the 
c a u s e of c l a i m a n t ' s h e a r t a t t a c k . We f i n d t h a t Dr. K l o s t e r q u i t e 
c l e a r l y c o n c l u d e d t h a t c l a i m a n t ' s work a c t i v i t i e s d i d not p r e c i p i 
t a t e or a c c e l e r a t e the o c c u r r e n c e of h i s h e a r t a t t a c k , and he c o u l d 
not have so s t a t e d i n terms c l e a r e r than t h o s e i n h i s May 24, 1 9 8 2 
r e p o r t . Dr. K l o s t e r b e l i e v e d t h a t c l a i m a n t ' s h e a r t a t t a c k was 
a l r e a d y i n the p r o c e s s of o c c u r r i n g p r i o r to h i s a r r i v i n g a t work 
and t h a t i t was the r e s u l t of c l a i m a n t ' s u n r e l a t e d c o r o n a r y h e a r t 
d i s e a s e r a t h e r than h i s work a c t i v i t i e s . Dr. C e r v i - S k i n n e r does 
not deny t h a t c l a i m a n t s u f f e r s from p r e e x i s t i n g c o r o n a r y a r t e r y 
d i s e a s e and a g r e e s t h a t t h i s was a f a c t o r i n p r o d u c i n g c l a i m a n t ' s 
h e a r t a t t a c k . The o n l y b a s i s f o r h i s o p i n i o n r e l a t i n g the h e a r t 
a t t a c k to c l a i m a n t ' s employment i s the t e m p o r a l r e l a t i o n s h i p 
between the work a c t i v i t i e s and the symptomatology. I t would 
a p p e a r , however, t h a t Dr. K l o s t e r was not i m p r e s s e d by the t e m p o r a l 
r e l a t i o n s h i p , e s p e c i a l l y c o n s i d e r i n g t h a t c l a i m a n t ' s h e a r t a t t a c k 
began, a s he b e l i e v e d , p r i o r to c l a i m a n t ' s a r r i v a l a t work. Ad d i 
t i o n a l l y , we do not b e l i e v e t h a t a temporal r e l a t i o n s h i p a l o n e i s 
s u f f i c i e n t t o e s t a b l i s h c a u s a t i o n i n h e a r t a t t a c k c a s e s . Cf H a l l 
v. Home I n s u r a n c e Co., 5 9 Or App 5 2 6 ( 1 9 8 2 ) . 

We c o n c l u d e t h a t Dr. K l o s t e r ' s o p i n i o n i s more c o n s i s t e n t and, 
t h e r e f o r e , more p e r s u a s i v e than t h a t o f Dr. C e r v i - S k i n n e r . I t i s 
c l e a r what Dr. K l o s t e r ' s o p i n i o n i s , but i t i s not a t a l l c l e a r 
what Dr. C e r v i - S k i n n e r ' s o p i n i o n i s . A d d i t i o n a l l y , a l t h o u g h not 
n e c e s s a r i l y p e r s u a s i v e , we note t h a t Dr. K l o s t e r i s a s p e c i a l i s t i n 
c a r d i o l o g y whereas Dr. C e r v i - S k i n n e r s p e c i a l i z e s i n i n t e r n a l 
m e d i c i n e and e n d o c r i n o l o g y . See T h u r s t o n v. M i t c h e l l B r o s . 
C o n t r a c t o r s , 58 Or App 568 ( 1 9 8 2 ) . 

Based on the above we c o n c l u d e t h a t c l a i m a n t has f a i l e d t o 
meet h i s burden of p r o v i n g by a preponderance of the c o n v i n c i n g 
e v i d e n c e t h a t h i s work a c t i v i t i e s were a m a t e r i a l c o n t r i b u t i n g 
f a c t o r i n the p r o d u c t i o n of h i s h e a r t a t t a c k . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d November 8, 1982 i s r e v e r s e d . The 
S A I F C o r p o r a t i o n ' s June 7, 1982 d e n i a l i s r e i n s t a t e d and a f f i r m e d . 

ROLAND R. EDWARDS, C l a i m a n t WCB 82-05167 
M i c h a e l Dye, C l a i m a n t ' s A t t o r n e y A u g u s t 12, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 
C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n of our Order on Review d a t e d 

J u l y 27, 1982. C l a i m a n t a s s e r t s t h a t we e r r e d i n not a f f i r m i n g a 
p o r t i o n of the R e f e r e e ' s o r d e r which the S A I F C o r p o r a t i o n d i d not 
c h a l l e n g e on Board r e v i e w . We a g r e e w i t h c l a i m a n t . 

A c c o r d i n g l y , the " o r d e r " p o r t i o n of our Order on Review d a t e d 
J u l y 27, 1983 i s withdrawn, and the f o l l o w i n g i s s u b s t i t u t e d : 

ORDER 

The p o r t i o n of the R e f e r e e ' s o r d e r d a t e d November 9, 1982 
which s e t a s i d e the S A I F C o r p o r a t i o n ' s d e n i a l d a t e d June 6, 1982 
i s r e v e r s e d and S A I F ' s d e n i a l i s r e i n s t a t e d and a f f i r m e d . The 
remainder of the R e f e r e e ' s o r d e r i s a f f i r m e d . 

CHARLES R. JACKSON, C l a i m a n t WCB 82-04320 
D o b l i e , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 12, 1983 
Wolf, G r i f f i t h , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 
Reviewed by Board Members L e w i s and F e r r i s . 

The employer, W a l l b o a r d A p p l i c a t o r , and i t s i n s u r e r , E B I 
Companies, r e q u e s t r e v i e w o f R e f e r e e Gemmell's o r d e r which awarded 
c l a i m a n t 75° f o r 50% s c h e d u l e d permanent d i s a b i l i t y of t h e ( r i g h t ) 
hand, t h a t b e i n g an i n c r e a s e over the award made by D e t e r m i n a t i o n 
Order of 40% of the index f i n g e r (of t h e r i g h t h a n d ) . The 
e m p l o y e r / i n s u r e r c o n t e n d s t h a t the award was e x c e s s i v e and t h a t 
t h e D e t e r m i n a t i o n Order s h o u l d be r e i n s t a t e d . 

C l a i m a n t s u s t a i n e d a c r u s h i n g i n j u r y to h i s r i g h t i n d e x and 
middl e f i n g e r s . The index f i n g e r r e q u i r e d s u r g e r y to r e p a i r the 
damage. F o l l o w i n g an a p p r o p r i a t e r e c o v e r y p e r i o d , c l a i m a n t ' s 
t r e a t i n g o r t h o p e d i c surgeon a s s e s s e d the degree of r e s i d u a l i m p a i r 
ment a s f o l l o w s : 50% l o s s of range of motion a t the d i s t a l p h a l a n x 
of t h e i n d e x f i n g e r , 75% l o s s of p i n c h s t r e n g t h i n v o l v i n g t h a t f i n 
g e r and a 30% l o s s of g r i p s t r e n g t h i n the r i g h t hand a s measured 
a g a i n s t t h e l e f t hand. C l a i m a n t a l s o was e v a l u a t e d a t t h e C a l l a h a n 
C e n t e r . The e v a l u a t i o n t h e r e r e v e a l e d , w i t h r e s p e c t to range o f 
motion i n t he i n d e x f i n g e r , m inimal l o s s of the a b i l i t y to e x t e n d 
the p h a l a n x , numbness i n the second and t h i r d d i g i t s and 80% l o s s 
of g r i p s t r e n g t h a t t r i b u t a b l e to p a i n - r e s p o n s e s e n s i t i v i t y to the 
i n s t r u m e n t used to measure g r i p s t r e n g t h . C l a i m a n t f u r t h e r t e s t i 
f i e d to h i s r e s i d u a l l o s s of g r i p s t r e n g t h , i n a b i l i t y to p i c k up 
and h a n d l e some t o o l s because of h y p e r s e n s i t i v i t y and numbness i n 
the i n j u r e d f i n g e r s , and i n c r e a s e d s e n s i t i v i t y of h i s r i g h t hand to 
the c o l d . 
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We a s s e s s the amount of compensable impairment u s i n g the 
g u i d e l i n e s s e t f o r t h i n OAR 436-65-510, 65-515 and 65-530. We 
a g r e e w i t h the R e f e r e e and c l a i m a n t t h a t c l a i m a n t i s e n t i t l e d to an 
award beyond t h a t a t t r i b u t a b l e to j u s t the index f i n g e r . T h e r e i s 
some r e s i d u a l impairment a t the t i p of the t h i r d f i n g e r a s w e l l as 
numbness and h y p e r s e n s i t i v i t y to p a i n on p r e s s u r e i n the index 
f i n g e r . There a l s o i s a r e s i d u a l l o s s of g r i p s t r e n g t h a r i s i n g 
from h y p e r s e n s i t i v i t y upon a p p l y i n g p r e s s u r e to the i n d e x f i n g e r . 
C l a i m a n t made an a t t e m p t to r e t u r n to work and found t h a t t h e 
r e s i d u a l impairment i n both f i n g e r s r e n d e r e d him unable to perform 
h i s j o b ( s h e e t r o c k f i n i s h e r ) p r o p e r l y . . 

Under ORS 6 5 6 . 2 1 4 ( 4 ) , impairment to two or more f i n g e r s may be 
r a t e d a s a p r o p o r t i o n a t e l o s s of the hand, and under OAR 
436-65-530, a l o s s of g r i p s t r e n g t h i s r a t e d a s a p a r t i a l l o s s of 
the f o r e a r m . Thus, c l a i m a n t i s e n t i t l e d to an award of compensa
t i o n based upon a p r o p o r t i o n a l l o s s of the f o r e a r m r a t h e r than the 
hand, a l t h o u g h a s a p r a c t i c a l m a t t e r i t makes no d i f f e r e n c e 
b e c a u s e , under ORS 6 5 6 . 2 1 4 ( 2 ) ( b ) , the f o r e a r m and hand a r e r a t e d 
e q u a l l y . 

Although c l a i m a n t ' s l o s s of g r i p s t r e n g t h emanates from s e n s i 
t i v i t y i n t he i n d e x f i n g e r (the s i t e of the i n j u r y ) , the r e s i d u a l 
l o s s o f f u n c t i o n a f f e c t s c l a i m a n t ' s a b i l i t y to use h i s hand and 
f o r e a r m to g r a s p and m a n i p u l a t e o b j e c t s . D i s a b i l i t y i s a s s e s s e d a t 
the s i t e of l o s s of f u n c t i o n , not n e c e s s a r i l y a t the s i t e of the 
i n j u r y . L e t t y Louden, 34 Van N a t t a 1156 ( 1 9 8 2 ) , affm'd w i t h o u t 
o p i n i o n , Or App ; (May 17, 1982; J u l i a I . H i c k s , 33 Van N a t t a 
497 ( 1 9 8 1 ) , a f f ' d w i t h o u t o p i n i o n , 57 Or App 838 ( 1 9 8 2 ) . I t 
f o l l o w s t h a t c l a i m a n t i s e n t i t l e d to an award f o r a p a r t i a l l o s s of 
the r i g h t f o r e a r m , not the hand or the index f i n g e r . We r e c o g n i z e 
t h a t t h i s a p p l i c a t i o n of the r u l e s i s i n c o n s i s t e n t w i t h our 
p r e v i o u s h o l d i n g i n H i r o s h i H i t o m i , 33 Van N a t t a 609 ( 1 9 8 1 ) . We, 
t h e r e f o r e , o v e r r u l e Hitomi i n s o f a r as i t i s i n c o n s i s t e n t w i t h t h i s 
o r d e r . 

Although the v a l u e of a hand and f o r e a r m i s the same, we c a n 
not a g r e e t h a t the R e f e r e e ' s award e q u a l to 50% l o s s of the hand 
(or f o r e a r m ) i s w a r r a n t e d . C l a i m a n t ' s t r e a t i n g p h y s i c i a n noted 
the l o s s of motion a t the d i s t a l p h a l a n x j o i n t a t 50%. Under OAR 
436-65-510, a 50% l o s s of range of motion a t the d i s t a l 
i n t e r p h a l a n g e a l j o i n t i s e q u a l to a 25% l o s s of the f i n g e r . Thus, 
no a d d i t i o n a l v a l u e i s a s s i g n e d f o r the l o s s of p i n c h s t r e n g t h . 
C l a i m a n t has r e s i d u a l numbness i n the i n d e x and m i d d l e f i n g e r s . 
T h a t r e s i d u a l numbness a p p e a r s to be i n the minimal to moderate 
range. Under OAR 436-65-530, i t a p p e a r s to us t h a t c l a i m a n t i s 
e n t i t l e d to a v a l u e of no more than o n e - h a l f of 60% of 25% f o r each 
f i n g e r , or 7.5% of each f i n g e r . A l l o w i n g up to 7.5% a d d i t i o n a l 
impairment v a l u e f o r numbness i n the index and middle f i n g e r s 
y i e l d s a combined impairment v a l u e of 28% f o r the i n d e x f i n g e r and 
7.5% f o r the m i d d l e f i n g e r . A p p l y i n g the C o n v e r s i o n T a b l e accom
p a n y i n g OAR 436-65-515 i n d i c a t e s t h a t a 28% l o s s of the i n d e x 
f i n g e r and a 7.5% l o s s of the middle f i n g e r i s e q u i v a l e n t to a 7% 
to 8% l o s s of the hand. 

C l a i m a n t ' s p h y s i c i a n r a t e d c l a i m a n t ' s l o s s of g r i p s t r e n g t h 
a t 50% w i t h o u t i n d i c a t i n g what the l o s s was a t t r i b u t a b l e t o . The 
C a l l a h a n C e n t e r r a t e d the l o s s a t 80%, due to h y p e r s e n s i t i v i t y of 
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the i n d e x f i n g e r to p r e s s u r e . R e g a r d l e s s of the mechanism, i t i s 
c l e a r t h a t c l a i m a n t has s u s t a i n e d a l o s s of g r i p s t r e n g t h a s a 
r e s u l t of t he compensable i n j u r y . OAR 436-65-530 does not appear 
t o comtemplate a l o s s of g r i p s t r e n g t h a t t r i b u t a b l e i n a f i n g e r to 
s e n s i t i v i t y i n a f i n g e r which r e s u l t s i n p a i n upon p r e s s u r e . 
A n a l o g i z i n g l o s s of g r i p s t r e n g t h due to h y p e r s e n s i t i v i t y to 
p r e s s u r e (or numbness), to l o s s of g r i p s t r e n g t h due to a t r o p h y or 
t i s s u e l o s s , a l o s s of g r i p s t r e n g t h i n the 50% to 80% range 
a p p e a r s a p p r o p r i a t e . A 50% to 80% l o s s of g r i p s t r e n g t h i s e q u a l 
to a 25% to 40% l o s s of the f o r e a r m . Our b e s t a s s e s s m e n t i s t h a t 
c l a i m a n t ' s r e s i d u a l l o s s of g r i p s t r e n g t h s h o u l d be v a l u e d a t a 30% 
l o s s of the f o r e a r m . C o n v e r t i n g the hand l o s s v a l u e of 7% t o 8% 
i n t o a f o r e a r m v a l u e and combining t h a t w i t h the 30% v a l u e a t t r i b 
u t a b l e to l o s s of g r i p s t r e n g t h y i e l d s a 35% to 36% impairment 
v a l u e . I n a d d i t i o n , c l a i m a n t e x p e r i e n c e s some numbness and h y p e r 
s e n s i t i v i t y t o the c o l d . C o n s i d e r i n g t h o s e f a c t o r s a l o n g w i t h t h e 
f a c t o r s d i s c u s s e d above we b e l i e v e t h a t c l a i m a n t w i l l be ade
q u a t e l y compensated f o r h i s l o s s due t o the compensable i n j u r y by 
an award of 35% s c h e d u l e d permanent d i s a b i l i t y f o r the ( r i g h t ) arm. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 14, 1982 i s m o d i f i e d . 
C l a i m a n t i s awarded 35% s c h e d u l e d permanent d i s a b i l i t y f o r the 
( r i g h t ) f o r e a r m . T h i s i s i n l i e u of a l l p r i o r awards a r i s i n g from 
the same c o n d i t i o n . C l a i m a n t ' s a t t o r n e y ' s f e e s h a l l be a d j u s t e d 
a c c o r d i n g l y . 

WILLIAM H. McCALL, C l a i m a n t WCB 81-05558 
B l a i r , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 12, 1983 
Schwabe, W i l l i a m s o n , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 

The Board i s s u e d i t s Order on Review h e r e i n on J u l y 26, 1983. 
C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n of t h a t p o r t i o n of t h e o r d e r 
which awarded c l a i m a n t ' s a t t o r n e y $400 a s a r e a s o n a b l e a t t o r n e y ' s 
f e e f o r p r e v a i l i n g on the " c o m p e n s a b i l i t y " and p e n a l t y i s s u e s . 
C l a i m a n t r e q u e s t s t h a t the Board award an a d d i t i o n a l f e e . 

I n our Order on Review, we found t h a t the p a r t i a l d e n i a l 
i s s u e d by the employer i n t h i s c a s e was an u n l a w f u l and u n r e a s o n 
a b l e a t t e m p t to c i r c u m v e n t the c l a i m c l o s u r e p r o v i s i o n s of ORS 
656.268. We o r d e r e d the employer to pay c l a i m a n t t h a t c o m p e n s a t i o n 
i t would have p a i d had i t f o l l o w e d t h e a p p r o p r i a t e s t a t u t o r y p r o c e 
dure f o r e f f e c t i n g c l a i m c l o s u r e and an a d d i t i o n a l amount a s a 
p e n a l t y f o r the e m p l o y e r ' s u n r e a s o n a b l e c l a i m s p r o c e s s i n g . I n 
a warding c l a i m a n t ' s a t t o r n e y a f e e , we f a i l e d to i d e n t i f y which 
p o r t i o n of the f e e was p a y a b l e to c l a i m a n t ' s a t t o r n e y f o r p r e v a i l 
i n g on a "denied c l a i m , " ORS 6 5 6 . 3 8 6 ( 1 ) , and which p o r t i o n of t h e 
f e e was p a y a b l e p u r s u a n t to ORS 6 5 6 . 3 8 2 ( 1 ) , i n a s s o c i a t i o n w i t h the 
p e n a l t y . As a p r a c t i c a l m a t t e r , the d i s t i n c t i o n may be of l i t t l e 
s i g n i f i c a n c e , i n view of t h e f a c t t h a t both p r o v i s i o n s a u t h o r i z e 
payment of a f e e i n a d d i t i o n to c o m p e n s a t i o n , a s opposed t o a f e e 
p a y a b l e out of the c l a i m a n t ' s award; however, we b e l i e v e i t i s 
p r e f e r a b l e to s t a t e t h e r e s p e c t i v e amounts, i n v i e w o f the 
d i f f e r e n t r e a s o n s f o r awarding each f e e . 

A t t o r n e y f e e s p a y a b l e p u r s u a n t to ORS 656.386(1) a r e based 
upon e f f o r t s expended by an a t t o r n e y and the r e s u l t s o b t a i n e d i n 
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b e h a l f of the c l a i m a n t . OAR 4 3 8 - 4 7 - 0 1 0 ( 2 ) . A t t o r n e y f e e s a s s o c i 
a t e d w i t h a p e n a l t y a r e imposed, i n s i g n i f i c a n t p a r t , a s a measure 
of the r e l a t i v e u n r e a s o n a b l e n e s s of the e m p l o y e r / i n s u r e r ' s c l a i m s 
p r o c e s s i n g a c t i o n . Cf Z e l d a M. B a h l e r , 33 Van N a t t a 478, 481 
( 1 9 8 1 ) , r e v e r s e d on o t h e r grounds 60 Or App 90 ( 1 9 8 2 ) . 

I t may be argued t h a t t h i s c a s e i n v o l v e s no i s s u e c o n c e r n i n g 
a d e n i e d c l a i m , and t h a t , t h e r e f o r e , any a t t o r n e y f e e to which 
c l a i m a n t ' s a t t o r n e y i s e n t i t l e d i s p a y a b l e o u t of c l a i m a n t ' s 
c o m p e n s a t i o n a s opposed to b e i n g p a i d i n a d d i t i o n t h e r e t o . ORS 
6 5 6 . 3 8 6 ( 2 ) . The b a s i c i s s u e s i n t h i s l i t i g a t i o n e s s e n t i a l l y have 
been c l a i m a n t ' s e n t i t l e m e n t t o temporary t o t a l d i s a b i l i t y and the 
p r o p r i e t y of the p r o c e d u r a l avenue f o l l o w e d by the employer i n 
t e r m i n a t i n g c l a i m a n t ' s temporary t o t a l d i s a b i l i t y b e n e f i t s . The 
employer, however, d i d i s s u e a d e n i a l , and c l a i m a n t , t h e r e f o r e , was 
r e q u i r e d t o r e t a i n t h e s e r v i c e s of an a t t o r n e y i n o r d e r to e s t a b 
l i s h h i s r i g h t to r e c e i v e the t e n or e l e v e n days of time l o s s 
i n v o l v e d . C l a i m a n t ' s a t t o r n e y c l e a r l y was i n s t r u m e n t a l i n o v e r 
t u r n i n g the d e n i a l . A c c o r d i n g l y , an i n s u r e r - p a i d f e e i s a p p r o p r i 
a t e under ORS 6 5 6 . 3 8 6 ( 1 ) . 

On r e c o n s i d e r a t i o n of the amount of the f e e awarded by our 
Order on Review, we f i n d t h a t amount i n a d e q u a t e i n v i e w of the f a c t 
t h a t c l a i m a n t " p r e v a i l e d f i n a l l y " b e f o r e the Board and i s , t h e r e 
f o r e , e n t i t l e d to a f e e f o r s e r v i c e s b e f o r e the R e f e r e e , i n a d d i 
t i o n t o s e r v i c e s b e f o r e the Board on r e v i e w . OAR 4 3 8 - 4 7 - 0 4 0 ( 2 ) . 
We modify our o r d e r a c c o r d i n g l y . 

On r e c o n s i d e r a t i o n of the Order on Review d a t e d J u l y 26, 1983, 
we modify t h a t o r d e r to award c l a i m a n t ' s a t t o r n e y $500 as a r e a s o n 
a b l e a t t o r n e y ' s f e e f o r s e r v i c e s b e f o r e the R e f e r e e and the Board, 
to be p a i d by the employer. ORS 6 5 6 . 3 8 6 ( 1 ) . The employer f u r t h e r 
i s o r d e r e d to pay c l a i m a n t ' s a t t o r n e y $300 a s a r e a s o n a b l e a t t o r 
n e y ' s f e e i n a s s o c i a t i o n w i t h the p r e v i o u s l y imposed p e n a l t y . ORS 
6 5 6 . 3 8 2 ( 1 ) . E x c e p t a s m o d i f i e d h e r e i n , the Board a d h e r e s to i t s 
former o r d e r , which hereby i s r e a f f i r m e d and r e p u b l i s h e d . 

The e m p l o y e r / i n s u r e r moves to d i s m i s s c l a i m a n t ' s r e q u e s t f o r 
Board r e v i e w on the grounds t h a t c l a i m a n t f a i l e d to s e r v e a copy of 
h i s r e q u e s t f o r r e v i e w on the e m p l o y e r / i n s u r e r w i t h i n 30 days of the 
d a t e of the R e f e r e e ' s o r d e r h e r e i n , and t h a t the e m p l o y e r / i n s u r e r 
f a i l e d to r e c e i v e a c t u a l n o t i c e of c l a i m a n t ' s r e q u e s t f o r r e v i e w 
w i t h i n t h e s t a t u t o r y p e r i o d . See ORS 6 5 6 . 2 8 9 ( 3 ) , 6 5 6 . 2 9 5 ( 2 ) . 

The R e f e r e e ' s o r d e r was e n t e r e d on May 18, 1983. C l a i m a n t 
t i m e l y r e q u e s t e d r e v i e w w i t h i n 30 days of the d a t e of the R e f e r e e ' s 
o r d e r . See OAR 4 3 6 - 8 3 - 7 0 0 ( 2 ) . The Board acknowledged r e c e p t of 
c l a i m a n t ' s r e q u e s t f o r r e v i e w on June 24, 1983, more than 30 days 
a f t e r t h e d a t e of the R e f e r e e ' s o r d e r . 

ORDER 

RANDY R. P0SVAR, C l a i m a n t 
G a r y S u s a k , C l a i m a n t ' s A t t o r n e y 
J o h n S n a r s k i s , D e f e n s e A t t o r n e y 

WCB 82-05950 
A u g u s t 12, 1983 
O r d e r o f D i s m i s s a l 
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The e m p l o y e r / i n s u r e r has a l l e g e d by a f f i d a v i t t h a t i t n e i t h e r 
r e c e i v e d a copy of c l a i m a n t ' s r e q u e s t f o r r e v i e w , nor r e c e i v e d 
a c t u a l n o t i c e of t h e r e q u e s t , w i t h i n the t h i r t y - d a y p e r i o d . We so 
f i n d . A c c o r d i n g l y , the Board l a c k s j u r i s d i c t i o n to r e v i e w t h e 
R e f e r e e ' s o r d e r , and c l a i m a n t ' s r e q u e s t f o r r e v i e w must be d i s 
m i s s e d . Argonaut I n s u r a n c e Company v. K i n g , 63 Or App 847 ( 1 9 8 3 ) ; 
s e e a l s o Edward Hanson, 35 Van N a t t a 1107 ( 1 9 8 3 ) . 

C l a i m a n t ' s r e q u e s t f o r r e v i e w of the R e f e r e e ' s May 18, 1983 
o r d e r i s d i s m i s s e d . 

Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e P f e r d n e r ' s o r d e r which 
s u s t a i n e d t h e August 11, 1982 d e n i a l of c o m p e n s a b i l i t y f o r 
c l a i m a n t ' s p e p t i c u l c e r d i s e a s e . The employer has c r o s s - r e q u e s t e d 
r e v i e w c o n t e n d i n g t h a t the R e f e r e e e r r e d when he e x c l u d e d E x h i b i t 
10 b e c a u s e i t d i d not meet the 10-day r e q u i r e m e n t o f OAR 
4 3 6 - 8 3 - 4 0 0 ( 3 ) . 

D e a l i n g w i t h the p r o c e d u r a l i s s u e f i r s t , we f i n d t h a t E x h i b i t 
10 s h o u l d have been a d m i t t e d because i t was s u b m i t t e d e x a c t l y t e n 
days p r i o r to the h e a r i n g . The h e a r i n g was h e l d on March 7, 1983. 
The e x h i b i t was s u b m i t t e d on F e b r u a r y 25, 1983. E x c l u d i n g March 
7th and c o u n t i n g backwards from t h e h e a r i n g d a t e to t h e d a t e the 
e x h i b i t was s u b m i t t e d , we f i n d t h a t F e b r u a r y 25th was t h e t e n t h day 
p r i o r to the h e a r i n g and t h a t s u b m i s s i o n of documents on t h a t day 
meets the r e q u i r e m e n t t h a t documents be s u b m i t t e d "not l e s s than 10 
days p r i o r to the h e a r i n g . " 

R e g a r d i n g the i s s u e of c o m p e n s a b i l i t y of c l a i m a n t ' s p e p t i c 
u l c e r c o n d i t i o n , we f i n d t h a t , r e g a r d l e s s of whether or not E x h i b i t 
10 i s a d m i t t e d , c l a i m a n t has f a i l e d to prove by a prep o n d e r a n c e of 
the m e d i c a l e v i d e n c e t h a t w o r k - r e l a t e d f a c t o r s were t h e major 
c o n t r i b u t i n g c a u s e of the r e c u r r e n c e of h i s p e p t i c u l c e r d i s e a s e . 
T h e r e f o r e , we a f f i r m and adopt the R e f e r e e ' s o r d e r on t h e i s s u e of 
c o m p e n s a b i l i t y . 

The l e t t e r to Dr. P a t r i c k G o o d a l l from a t t o r n e y J o n a t h o n T. 
H a r n i s h d a t e d F e b r u a r y 25, 1983, w i t h a n o t a t i o n by Dr. G o o d a l l a t 
the bottom a l s o d a t e d F e b r u a r y 25, 1983 ( E x h i b i t 1 0 ) , i s a d m i t t e d 
i n t o the r e c o r d . The R e f e r e e ' s o r d e r d a t e d March 14, 1983 
r e g a r d i n g t h e c o m p e n s a b i l i t y of c l a i m a n t ' s p r e s e n t p e p t i c u l c e r 
d i s e a s e i s a f f i r m e d . 

ORDER 

EDWARD J . RICHARD, C l a i m a n t 
J a c k O f e l t , J r . , C l a i m a n t ' s A t t o r n e y 
B u l l a r d , K o r s h o j , e t a l . , D e f e n s e A t t o r n e y s 

WCB 82-07814 
A u g u s t 12, 1983 
O r d e r on Revi e w 

ORDER 
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R I C K I E J . FAWVER, C l a i m a n t 
H o m e & Tenenbaum, D e f e n s e A t t o r n e y s 
M i l l e r , e t a l . , D e f e n s e A t t o r n e y s 

WCB 81-01648 
A u g u s t 16, 1983 
O r d e r on Revi e w 

Reviewed by Board Members L e w i s and F e r r i s . 

Wausau I n s u r a n c e Companies r e q u e s t s r e v i e w of R e f e r e e F i n k ' s 
o r d e r which found t h a t c l a i m a n t had s u s t a i n e d an a g g r a v a t i o n of an 
o l d i n j u r y r a t h e r than a new i n j u r y . The p r i m a r y i s s u e i s r e s p o n 
s i b i l i t y , the i n s u r e r s h a v i n g p r e v i o u s l y conceded c o m p e n s a b i l i t y 
and an o r d e r h a v i n g i s s u e d p u r s u a n t to ORS 656.307 d e s i g n a t i n g 
Wausau a s the p a y i n g a g e n t . 

T h e r e i s an e v i d e n t i a r y i s s u e a r i s i n g from a motion s u b m i t t e d 
by Wausau r e q u e s t i n g remand f o r c o n s i d e r a t i o n of newly d i s c o v e r e d 
i n f o r m a t i o n . The e v i d e n c e i n q u e s t i o n c o n s i s t s of a photocopy of 
an 801 c l a i m form, a copy of which a l r e a d y i s i n the r e c o r d , but 
which c l a r i f i e s some of the e n t r i e s on the form and c o n t a i n s the 
d a t e stamp of North P a c i f i c I n s u r a n c e Company, the i n s u r e r on the 
r i s k a t the time of the subsequent e x p o s u r e . As we u n d e r s t a n d the 
r e c o r d , North P a c i f i c does not c o n t e s t t h a t c l a i m a n t f i l e d a c l a i m 
or t h a t he e x p e r i e n c e d back p a i n a t t h a t t i m e . The i s s u e i s the 
m e d i c a l s i g n i f i c a n c e of the back p a i n : whether i t i n d i c a t e s an 
a g g r a v a t i o n or a new i n j u r y . We f i n d t h a t the p r o f f e r e d e v i d e n c e 
b o r d e r s on b e i n g i m m a t e r i a l and i s d e c i d e d l y l a c k i n g i n p r o b a t i v e 
v a l u e , i . e . , i r r e l e v a n t . A c c o r d i n g l y , we d e c l i n e to remand t h i s 
m a t t e r f o r c o n s i d e r a t i o n of the p r o f f e r e d e v i d e n c e . 

On the m e r i t s , based on our de novo r e v i e w of the r e c o r d , we 
f i n d t h a t c l a i m a n t s u s t a i n e d a new i n j u r y and, t h e r e f o r e , r e v e r s e 
the R e f e r e e and a s s i g n r e s p o n s i b i l i t y to North P a c i f i c I n s u r a n c e 
Company. 

C l a i m a n t s u s t a i n e d a compensable i n j u r y to h i s low back i n 
August 1976 when he f e l l through a h o l e on a f l a t b e d t r u c k i n the 
c o u r s e of h i s employment w i t h I n t e r s t a t e M a n u f a c t u r i n g , i n s u r e d by 
Wausau I n s u r a n c e Companies. T h i s i n j u r y c a u s e d a h e r n i a t e d d i s c 
on the l e f t s i d e of L5-S1 and c u l m i n a t e d i n a hemilaminectomy and 
p a r t i a l d i s c e c t o m y i n August 1977. C l a i m a n t was r e l e a s e d t o r e t u r n 
t o work i n F e b r u a r y 1978 and a D e t e r m i n a t i o n Order i s s u e d i n June 
1978 awarding c l a i m a n t 5% permanent p a r t i a l d i s a b i l i t y . 

C l a i m a n t began work f o r North P a c i f i c ' s i n s u r e d , A l a s k a Kodiak 
West, i n September 1979. Between h i s r e l e a s e t o r e t u r n to work and 
commencing employment w i t h A l a s k a Kodiak, c l a i m a n t a v o i d e d heavy 
l i f t i n g and bending and had "back problems" e v e r y month and a h a l f 
or s o . I n J u l y 1979 he e x p e r i e n c e d a bout o f back p a i n w h i c h 
c a u s e d him to seek m e d i c a l c a r e . However, t h a t i n c i d e n t of back 
p a i n r e s o l v e d i n t h r e e or f o u r d a y s , and a t the time c l a i m a n t saw 
h i s p h y s i c i a n , no f u r t h e r t r e a t m e n t was o r d e r e d . Other th a n the 
J u l y 1979 i n c i d e n t , c l a i m a n t d i d not seek m e d i c a l c a r e u n t i l 
September 1980, he took no m e d i c a t i o n f o r h i s back, and f o r a 
p e r i o d of about t h r e e and a h a l f months p r i o r to commencing h i s 
employment w i t h A l a s k a Kodiak, c l a i m a n t was t o t a l l y symptom f r e e . 

C l a i m a n t was employed by A l a s k a Kodiak as a w e l d e r i n the 
m a n u f a c t u r e of wood s t o v e s . I n i t i a l l y he was p a r t of a crew and 
h i s s p e c i f i c t a s k was to weld t o g e t h e r s m a l l e r p a r t s of the s h r o u d . 

-1203-



A s h r o u d weighed a p p r o x i m a t e l y 30 pounds when brought to him and 50 
t o 55 pounds when he f i n i s h e d w i t h i t . S u b s e q u e n t l y c l a i m a n t 
became a leadman and assumed more s u p e r v i s o r y r e s p o n s i b i l i t i e s and 
fewer a c t u a l a s s e m b l y f u n c t i o n s . I n F e b r u a r y 1980 the employer 
l a i d o f f a r e l a t i v e l y l a r g e number of employes. A f t e r the l a y o f f 
c l a i m a n t ' s r e s p o n s i b i l i t i e s i n c l u d e d c u t t i n g s t e e l , b u r n i n g , and 
doing more of the w e l d i n g a s s e m b l y , a l o n g w i t h h i s leadman d u t i e s . 
The amount of l i f t i n g r e q u i r e d o f c l a i m a n t i n c r e a s e d somewhat and 
the amount of w a l k i n g i n c r e a s e d s u b s t a n t i a l l y . 

I n A p r i l 1980 A l a s k a Kodiak l a i d o f f more employes but 
demanded i n c r e a s e d p r o d u c t i o n . The n a t u r e of c l a i m a n t ' s j o b 
changed a g a i n i n t h a t w i t h j u s t a " s k e l e t o n crew" c l a i m a n t had to 
work f a s t e r , do more of the a c t u a l a s s e m b l y of s t o v e s and c a r r y 
c e r t a i n i t e m s f a r t h e r . A f t e r t h i s second round of l a y o f f s c l a i m a n t 
n o t i c e d t h a t h i s back began to h u r t him more. H i s back h u r t s u f f i 
c i e n t l y t h a t he f i l e d an 801 c l a i m form i n August 1980 and i n 
September 1980 he sought m e d i c a l a t t e n t i o n . C l a i m a n t c o n t i n u e d t o 
work n o t w i t h s t a n d i n g the p a i n and d i s c o m f o r t he was f e e l i n g b e c a u s e 
he f e l t t h a t "the company needed him." However, d u r i n g the l a s t 
t h r e e to f o u r months of employment he g r e a t l y r e s t r i c t e d h i s 
o f f - w o r k a c t i v i t i e s and i n c l a i m a n t ' s words, " I t took a l m o s t e v e r y 
t h i n g I had to s t a y a t work and keep my mind on what I was d o i n g . " 

Upon s e e k i n g t r e a t m e n t , c l a i m a n t ' s p h y s i c i a n , Dr. John H a z e l , 
who was a l s o h i s t r e a t i n g p h y s i c i a n i n 1976, d i a g n o s e d a h e r n i a t e d 
d i s c a t L5-S1, r i g h t s i d e , and performed a second p a r t i a l d i s c e c -
tomy i n J a n u a r y 1981. The c l a i m was c l o s e d i n August 1981 w i t h an 
award o f an a d d i t i o n a l 10% permanent d i s a b i l i t y . With r e s p e c t to 
whether c l a i m a n t had s u s t a i n e d a new i n j u r y or an a g g r a v a t i o n of 
h i s 1976 i n j u r y , Dr. H a z e l c o n s i s t e n t l y o p i n e d t h a t c l a i m a n t ' s c o n 
d i t i o n was an a g g r a v a t i o n o f h i s 1976 i n j u r y and not a new i n j u r y 
or c o n d i t i o n . I t was a p p a r e n t l y on the s t r e n g t h and c o n s i s t e n c y of 
Dr. H a z e l ' s o p i n i o n t h a t the R e f e r e e c o n c l u d e d t h a t c l a i m a n t had 
s u s t a i n e d an a g g r a v a t i o n r a t h e r than a new i n j u r y . A l t h o u g h Dr. 
H a z e l ' s o p i n i o n i s the o n l y o p i n i o n i n the r e c o r d , and he o p i n e d 
t h a t c l a i m a n t s u s t a i n e d an a g g r a v a t i o n , we f e e l c o n s t r a i n e d to f i n d 
a new i n j u r y b e c a u se Dr. H a z e l ' s view of what c o n s t i t u t e s an a g g r a 
v a t i o n , w h i l e sound f o r m e d i c a l p u r p o s e s , does not comport w i t h 
w o r k e r s ' compensation law. 

Dr. H a z e l b e l i e v e d t h a t c l a i m a n t had s u s t a i n e d an a g g r a v a t i o n 
b e c a u s e the same d i s c was i n v o l v e d i n 1980 a s i n 1976, the l a c k of 
a s p e c i f i c i n c i d e n t which c a u s e d the h e r n i a t e d d i s c , and h i s con
c e p t t h a t t h e second h e r n i a t i o n on the r i g h t i n 1980 was j u s t p a r t 
of t h e o v e r a l l d e g e n e r a t i v e p r o c e s s t a k i n g p l a c e i n the d i s c . As 
Dr. H a z e l e x p l a i n e d h i s v i e w , c l a i m a n t ' s d i s c was n a t u r a l l y s u b j e c t 
t o d e g e n e r a t i o n and the 1976 i n j u r y and e n s u i n g s u r g e r y f u r t h e r 
weakened t h a t d i s c , l e a d i n g to the second h e r n i a t i o n i n 1980. 

Under Oregon's w o r k e r s compensation law, t h e t e s t f o r d e t e r 
mining r e s p o n s i b i l i t y i s the " l a s t i n j u r y r u l e " espoused by L a r s o n 
a t 4 L a r s o n , Workmen's Compensation Law, §95.12 ( 1 9 7 6 ) , adopted by 
the C o u r t of A p p e a l s i n Smith v. Ed's Pancake House, 27 Or App 361 
( 1 9 7 6 ) , and r e c e n t l y c l a r i f i e d i n B o i s e Cascade vT~Starbuck, 61 Or 
App 631 ( 1 9 8 3 ) . Under the l a s t i n j u r y r u l e , the s u b s e q u e n t 
employer i s r e s p o n s i b l e i f t h e r e was a t r a u m a t i c i n c i d e n t i n the 
c o u r s e of t h a t employment which c o n t r i b u t e d i n d e p e n d e n t l y to the 
c l a i m a n t ' s c o n d i t i o n . 
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I n S t a r b u c k , a s w e l l as i n V a l t i n s o n v. S A I F , 56 Or App 184 
( 1 9 8 2 ) , c i t e d i n S t a r b u c k , t h e r e was no s p e c i f i c f a l l or l i f t i n g 
i n c i d e n t which c o u l d be i d e n t i f i e d e a s i l y a s a t r a u m a t i c i n c i d e n t . 
However, i n each c a s e t h e r e was a p a r t i c u l a r work a c t i v i t y d u r i n g a 
r e l a t i v e l y s h o r t and d i s c r e t e time p e r i o d accompanied by a s i g n i f i 
c a n t o n s e t of p a i n c u l m i n a t i n g i n d i s a b i l i t y . See a l s o Donald M. 
Drake Co. v. Lundmark, 63 Or App 261 ( 1 9 8 3 ) . Here, t h e r e was a 
l a y o f f i n A p r i l 1980 a t which time c l a i m a n t ' s j o b t a s k s and the 
tempo of h i s work changed, and a t which time he n o t i c e d an i n c r e a s e 
i n t h e amount of back p a i n . F u r t h e r m o r e , by August 1980 he f i l e d 
h i s c l a i m form and by September 1980 he sought m e d i c a l c a r e f o r 

back and r i g h t l e g p a i n . We b e l i e v e t h a t t h i s i s s u f f i c i e n t under 
S t a r b u c k to c o n s t i t u t e a new and s e p a r a t e i n j u r i o u s e x p o s u r e or 
" i n j u r y . " 

P e r h a p s more s i g n i f i c a n t l y , t h e r e was an a c t u a l and o b j e c 
t i v e l y v e r i f i a b l e p a t h o l o g i c a l change i n c l a i m a n t ' s c o n d i t i o n : I n 
1976 i t was low back and l e f t s i d e d symptoms which l e d t o the 
d i a g n o s i s and s u r g i c a l removal of a h e r n i a t e d d i s c a t t h e l e f t s i d e 
of L 5 - S1. I n 1980 i t was low back p a i n and r i g h t s i d e d symptoms 
which l e d t o the d i a g n o s i s and s u r g i c a l removal of a new h e r n i a t i o n 
on the r i g h t s i d e of the L5-S1 d i s c . From a p h y s i c i a n ' s p o i n t of 
v i e w , i t i s u n d e r s t a n d a b l e t h a t Dr. H a z e l would c h a r a c t e r i z e the 
two h e r n i a t i o n s a s p a r t and p a r c e l of the o v e r a l l d e g e n e r a t i o n of 
the d i s c a t L 5 - S1. We a l s o assume t h a t Dr. H a z e l i s c o r r e c t t h a t 
the 1976 i n j u r y and r e s u l t i n g s u r g e r y l e f t c l a i m a n t w i t h a weakened 
d i s c more s u s c e p t i b l e to f u r t h e r d e g e n e r a t i o n and h e r n i a t i o n . 
N e v e r t h e l e s s , we cannot a v o i d the c o n c l u s i o n t h a t c l a i m a n t ' s work 
a t A l a s k a Kodiak c a u s e d a new i n j u r y or c o n d i t i o n . C l a i m a n t ' s 1976 
c l a i m was c l o s e d w i t h a minimum award of permanent d i s a b i l i t y ( 5 % ) . 
The m e d i c a l r e p o r t s i n d i c a t e t h a t c l a i m a n t e n j o y e d e x c e l l e n t 
r e c o v e r y from the s u r g e r y . From a t l e a s t F e b r u a r y 1978 u n t i l A p r i l 
1980 c l a i m a n t had v e r y i n f r e q u e n t back symptoms. These f a c t o r s , 
t o g e t h e r w i t h the a c t u a l new p r o t r u s i o n of d i s c m a t e r i a l on the 
r i g h t s i d e of the d i s c a t L5-S1, p e r s u a d e us t h a t c l a i m a n t ' s 
employment w i t h A l a s k a Kodiak i n d e p e n d e n t l y c o n t r i b u t e d to the c r e 
a t i o n of a new c o n d i t i o n . T h i s i s t r u e under the l a s t i n j u r y r u l e 
even though the p r e v i o u s i n j u r y and s u r g e r y might be c o n s i d e r e d 
c o n t r i b u t i n g f a c t o r s to c l a i m a n t ' s d i s a b i l i t y i n September 1980 and 
s u r g e r y i n J a n u a r y 1981. 

F o r t h e s e r e a s o n s , we r e v e r s e the R e f e r e e w i t h r e s p e c t to h i s 
f i n d i n g of an a g g r a v a t i o n and a s s i g n r e s p o n s i b i l i t y to North 
P a c i f i c I n s u r a n c e Company, A l a s k a K o d i a k ' s i n s u r e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 26, 1982 i s r e v e r s e d . North 
P a c i f i c I n s u r a n c e Company's d e n i a l of F e b r u a r y 27, 1981 i s s e t 
a s i d e and the c l a i m i s remanded f o r a c c e p t a n c e and payment of 
c o m p e n s a t i o n i n a c c o r d a n c e w i t h law. Wausau I n s u r a n c e Companies' 
d e n i a l o f J a n u a r y 16, 1981 i s a f f i r m e d . North P a c i f i c I n s u r a n c e 
Companies s h a l l r e i m b u r s e Wausau a s p r o v i d e d by law. 
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HOWARD HUNTER, C l a i m a n t WCB 81-06976 
R o l l & W e s t m o r e l a n d , C l a i m a n t ' s A t t o r n e y s A u g u s t 16, 1983 
Wolf, G r i f f i t h , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 
Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e N i c h o l s ' o r d e r which 
approved E B I Companies' J u l y 17, 1981 d e n i a l , found c l a i m a n t 
e n t i t l e d to b e n e f i t s f o r i n t e r i m compensation from June 25, 1981 
through J u l y 17, 1981 and a s s e s s e d a 25% p e n a l t y a g a i n s t the 
i n s u r e r on s u c h compensation a l o n g w i t h a $200 a t t o r n e y ' s f e e . 
The i s s u e s f o r r e v i e w a r e c o m p e n s a b i l i t y , p e n a l t i e s and a t t o r n e y 
f e e s . 

The Board a f f i r m s and adopts the o r d e r of the R e f e r e e , s u b j e c t 
to one comment. We note t h a t the 25% p e n a l t y awarded by the 
R e f e r e e was o u t s i d e the range we i n d i c a t e d would be a p p r o p r i a t e i n 
Z e l d a M. B a h l e r , 33 Van N a t t a 478 ( 1 9 8 1 ) , r e v e r s e d on o t h e r grounds 
60 Or App 90 (1982) , where we s t a t e d t h a t u n e x p l a i n e d d e l a y i n the 
payment of i n t e r i m compensation f o r a p e r i o d of up to t w e n t y - f i v e 
d a y s , would j u s t i f y a p e n a l t y of up to f i f t e e n , r a t h e r than twenty-
f i v e p e r c e n t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 12, 1982 i s a f f i r m e d . 

MARILYN J . CLEM0NS, C l a i m a n t Own Motion 83-0220M 
B i s c h o f f & S t r o o b a n d , C l a i m a n t ' s A t t o r n e y s A u g u s t 17, 1983 
Home & Tenenbaum, D e f e n s e A t t o r n e y s Own Motion O r d e r 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 
B u l l i v a n t , e t a l . , A t t o r n e y s 
W o l f , G r i f f i t h , e t a l . , A t t o r n e y s 
C l a i m a n t , by and through her a t t o r n e y , has r e q u e s t e d t h a t the 

Board e x e r c i s e i t s own motion a u t h o r i t y and reopen her F e b r u a r y 1, 
1971 i n d u s t r i a l i n j u r y c l a i m f o r an a l l e g e d l y worsened c o n d i t i o n 
r e l a t e d to c l a i m a n t ' s o r i g i n a l i n j u r y . C l a i m a n t ' s a g g r a v a t i o n 
r i g h t s have e x p i r e d . 

C l a i m a n t ' s a t t o r n e y i n i t i a l l y d i r e c t e d h i s r e q u e s t f o r 
r e o p e n i n g of c l a i m a n t ' s 1971 i n j u r y c l a i m to the employer 
(Roseburg Lumber Company) and i t s i n s u r e r (Wausau I n s u r a n c e 
C o m p a n i e s ) . See ORS 6 5 6 . 2 7 8 ( 4 ) . By l e t t e r o f J u l y 15, 1983, 
Wausau n o t i f i e d c l a i m a n t t h a t i t had e l e c t e d n o t t o v o l u n t a r i l y 
reopen t h e c l a i m f o r payment of own motion b e n e f i t s ( i . e . , 
t emporary and/or permanent d i s a b i l i t y ) . I t i s the i n s u r e r ' s 
p o s i t i o n t h a t c l a i m a n t ' s i n j u r y - r e l a t e d c o n d i t i o n has n o t worsened 
s i n c e the l a s t award/arrangement i n t h i s c l a i m . 

The i n s u r e r a l s o n o t i f i e d c l a i m a n t i n t h i s same l e t t e r t h a t 
i t was d e n y i n g r e s p o n s i b i l i t y f o r payment of m e d i c a l b i l l s 
i n c u r r e d by c l a i m a n t a s a r e s u l t of r e c e n t t r e a t m e n t . The 
i n s u r e r ' s p o s i t i o n i n t h i s r e g a r d i s t h a t c l a i m a n t ' s c u r r e n t 
m e d i c a l problems a r e the r e s u l t of e i t h e r an a g g r a v a t i o n o f a 
c o n d i t i o n f o r which South Umpqua S t a t e Bank, i n s u r e d by E B I 
Companies, i s r e s p o n s i b l e , or more r e c e n t work a c t i v i t y d u r i n g 
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c l a i m a n t ' s employment w i t h Monty K e r s h n e r , i n s u r e d by the S A I F 
C o r p o r a t i o n . The o n l y m e d i c a l r e p o r t s u b m i t t e d i n s u p p o r t of 
c l a i m a n t ' s r e q u e s t f o r own motion r e l i e f might tend to s u p p o r t 
t h i s p r o p o s i t i o n . 

Wausau's J u l y 15, 1983 l e t t e r i s i n the form of a f o r m a l 
d e n i a l w i t h n o t i c e of c l a i m a n t ' s h e a r i n g r i g h t s p u r s u a n t to ORS 
656.283. T h i s i s a p p r o p r i a t e i n view of the f a c t t h a t c l a i m a n t ' s 
1971 i n j u r y c l a i m c a r r i e s w i t h i t a l i f e t i m e r i g h t t o r e c e i v e 
m e d i c a l s e r v i c e s f o r c o n d i t i o n s r e l a t e d to the o r i g i n a l i n j u r y . 
C o n s e q u e n t l y , when a c l a i m f o r m e d i c a l s e r v i c e s i s c o n t e s t e d , t h e 
e m p l o y e r / i n s u r e r i s o b l i g a t e d to f o r m a l l y deny t h e c l a i m i n s p i t e 
of t h e e x p i r a t i o n of c l a i m a n t ' s a g g r a v a t i o n r i g h t s ; and c l a i m a n t 
i s r e q u i r e d to r e q u e s t a h e a r i n g i n o r d e r to p r e s e r v e h i s r i g h t s 
and r e m e d i e s under the law. Donald L. L e n t z , 35 Van N a t t a 1084 
( J u l y 20, 1 9 8 3 ) . 

Our agency r e c o r d s r e f l e c t t h a t E B I Companies i s s u e d a d e n i a l 
i n b e h a l f of South Umpqua S t a t e Bank (DOI J u l y 17, 1 9 8 0 ) ; t h a t 
c l a i m a n t r e q u e s t e d a h e a r i n g on December 17, 1982; and t h a t a 
h e a r i n g was s c h e d u l e d f o r May 25, 1983 i n Roseburg, Oregon. Our 
r e c o r d s a l s o r e f l e c t t h a t the S A I F C o r p o r a t i o n i s s u e d a d e n i a l i n 
b e h a l f of Monty K e r s h n e r on December 7, 1982 (DOI October 7, 
1 9 8 2 ) ; t h a t c l a i m a n t r e q u e s t e d a h e a r i n g on December 9, 1982; and 
t h a t t h i s r e q u e s t f o r h e a r i n g a l s o was s c h e d u l e d f o r h e a r i n g i n 
Roseburg on May 25, 1983. These two r e q u e s t s f o r h e a r i n g were 
a s s i g n e d WCB Case Nos. 82-11493 and 82-11229 r e s p e c t i v e l y , and 
a p p a r e n t l y were c o n s o l i d a t e d f o r h e a r i n g . 

I t i s a p p a r e n t t h a t t h e r e p r e s e n t l y i s l i t i g a t i o n pending 
c o n c e r n i n g e m p l o y e r / i n s u r e r r e s p o n s i b i l i t y f o r c l a i m a n t ' s p r e s e n t 
m e d i c a l c o n d i t i o n a s between two e m p l o y e r s / i n s u r e r s o t h e r than 
Roseburg Lumber/Wausau, t h e own motion e m p l o y e r / i n s u r e r . I t i s 
a l s o c l e a r t h a t c l a i m a n t has the r i g h t to r e q u e s t a h e a r i n g 
c o n t e s t i n g Wausau's J u l y 15, 1983 d e n i a l of an a p p a r e n t c l a i m f o r 
m e d i c a l s e r v i c e s which a r e r e l a t e d to t h e a d d i t i o n a l d i s a b i l i t y 
b e n e f i t s c l a i m a n t s e e k s by her r e q u e s t f o r own motion r e l i e f . 

I n view of the f a c t t h a t t h e r e p r e s e n t l y i s l i t i g a t i o n 
p ending which a p p a r e n t l y i n v o l v e s an i s s u e o f e m p l o y e r / i n s u r e r 
r e s p o n s i b i l i t y f o r the same b e n e f i t s which c l a i m a n t s e e k s through 
an e x e r c i s e of the Board's own motion a u t h o r i t y ; and t h e f a c t t h a t 
the own motion e m p l o y e r / i n s u r e r may be j o i n e d a s a p a r t y to t h a t 
l i t i g a t i o n i f c l a i m a n t e l e c t s to e x e r c i s e her r i g h t to r e q u e s t a 
h e a r i n g c o n t e s t i n g Wausau's d e n i a l of her a p p a r e n t c l a i m f o r 
m e d i c a l s e r v i c e s ; we d e c l i n e t o c o n s i d e r c l a i m a n t ' s r e q u e s t f o r 
own motion r e l i e f a t the p r e s e n t t i m e . See O A R . 4 3 6 - 8 3 - 8 1 0 ( 1 ) ( a ) ; 
Ralph R. L e e , 35 Van N a t t a 1109 ( J u l y 26, 1 9 8 3 ) . I t may be more 
a p p r o p r i a t e to c o n s i d e r c l a i m a n t ' s r e q u e s t f o r own motion r e l i e f 
a t a l a t e r d a t e , a t which time c l a i m a n t may renew her r e q u e s t to 
the Board. 

ORDER 

C l a i m a n t ' s r e q u e s t f o r own motion r e l i e f p r e s e n t l y i s J e n i e d . 
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ROGER A. D R I G G E R S , C l a i m a n t 
C o o n s & McKeown, C l a i m a n t ' s A t t o r n e y s 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

Own M o t i o n 8 2 - 0 2 9 8 M 
A u g u s t 1 7 , 1 9 8 3 
O r d e r R e s c i n d i n g Own M o t i o n 

D e t e r m i n a t i o n 
The Board i s s u e d an Own Motion Order and D e t e r m i n a t i o n h e r e i n 

on J u l y 15, 1983. I t now has been brought to our a t t e n t i o n t h a t 
the E v a l u a t i o n D i v i s i o n i s s u e d a D e t e r m i n a t i o n Order d a t e d 
F e b r u a r y 25, 1983, awarding c l a i m a n t temporary t o t a l d i s a b i l i t y 
c ompensation f o r a p e r i o d o v e r l a p p i n g t h e p e r i o d i d e n t i f i e d i n t he 
a b o v e - r e f e r e n c e d Own Motion Order and D e t e r m i n a t i o n . The q u e s t i o n 
t h a t has a r i s e n , t h e r e f o r e , i s whether i t was proper f o r the Board 
to i s s u e i t s Own Motion Order i n view of the o u t s t a n d i n g 
D e t e r m i n a t i o n O r d e r . We have d e t e r m i n e d t h a t we i s s u e d our o r d e r 
based upon i n c o m p l e t e i n f o r m a t i o n c o n c e r n i n g the s t a t u s o f t h i s 
c l a i m , and t h a t i t i s a p p r o p r i a t e to withdraw our p r i o r o r d e r . 

C l a i m a n t f i r s t made a p p l i c a t i o n t o the Board r e q u e s t i n g own 
motion r e l i e f i n October of 1982, a f t e r a h e a r i n g had been 
conducted c o n c e r n i n g h i s e n t i t l e m e n t to m e d i c a l s e r v i c e s p u r s u a n t 
to ORS 656.245. The B o a r a d e f e r r e d c o n s i d e r a t i o n of c l a i m a n t ' s 
r e q u e s t f o r own motion r e l i e f pending the outcome o f the m e d i c a l 
s e r v i c e s l i t i g a t i o n . The R e f e r e e i s s u e d h i s o r d e r i n the m e d i c a l 
s e r v i c e s l i t i g a t i o n (WCB C a s e No. 82-07883) on November 23, 1982. 
The S A I F C o r p o r a t i o n t h e r e a f t e r r e q u e s t e d r e v i e w of the R e f e r e e ' s 
o r d e r , which had o v e r t u r n e d i t s d e n i a l of m e d i c a l t r e a t m e n t . The 
l a s t c o r r e s p o n d e n c e from c o u n s e l f o r e i t h e r p a r t y w i t h r e f e r e n c e 
to c l a i m a n t ' s own motion r e q u e s t was a December 6, 1982 l e t t e r 
from c l a i m a n t ' s a t t o r n e y r e i t e r a t i n g c l a i m a n t ' s r e q u e s t t h a t the 
Board reopen the c l a i m p u r s u a n t to ORS 656.278. 

The Board proceeded t o r e v i e w the R e f e r e e ' s o r d e r i n t h e 
m e d i c a l s e r v i c e s c l a i m , p u r s u a n t to ORS 656.295. I n c o n j u n c t i o n 
w i t h i t s r e v i e w f u n c t i o n , the Board a l s o c o n s i d e r e d c l a i m a n t ' s 
r e l a t e " r e q u e s t f o r own motion r e l i e f under ORS 656.278. As i s 
i n d i c a t e d i n the B o a rd's Own Motion Order and D e t e r m i n a t i o n , i n 
c o n s i d e r i n g whether to g r a n t c l a i m a n t ' s r e q u e s t f o r own motion 
r e l i e f , the Board r e v i e w e d the r e c o r d d e v e l o p e d b e f o r e the 
R e f e r e e . 

Unbeknownst t o t h e Board, the c l a i m had been reopened by S A I F 
upon r e c e i p t o f the R e f e r e e ' s o r d e r i n WCB C a s e No. 82-07883, 
which had o r d e r e d S A I F to a c c e p t " r e s p o n s i b i l i t y f o r t r e a t m e n t of 
t h e c l a i m a n t ' s u l c e r c o n d i t i o n commencing i n the s p r i n g o f 1982." 
The R e f e r e e c o r r e c t l y noted t h a t i n the e v e n t of a r e q u e s t f o r 
r e v i e w by S A I F , i t s o b l i g a t i o n to pay the c o s t of t h e m e d i c a l 
s e r v i c e s i n i s s u e would not be s t a y e d pending r e v i e w or a p p e a l . 
S A I F v. Mathews, 55 Or App 608 ( 1 9 8 2 ) ; ORS 6 5 6 . 2 0 2 ( 2 ) . The 
R e f e r e e ' s o r d e r d i d n o t , however, nor c o u l d i t , a d j u d i c a t e 
c l a i m a n t ' s "e t i t l e m e n t " to r e c e i v e compensation f o r temporary 
t o t a l d i s a b i l i t y b e n e f i t s , i n view of the e x p i r a t i o n o f c l a i m a n t ' s 
a g g r a v a t i o n r i g h t s . N e v e r t h e l e s s , a 1502 form s u b m i t t e d to the 
C o m p l i a n c e D i v i s i o n by S A I F , d a t e d December 7, 1982, i n d i c a t e s 
t h a t p u r s u a n t to t h e terms of the R e f e r e e ' s o r d e r , c o m p e n s a t i o n 
f o r temporary t o t a l d i s a b i l i t y b e n e f i t s was commenced a s of May 
28, 1982. 

A c c o r d i n g l y , when the Board c o n s i d e r e d whether or not t o 
g r a n t c l a i m a n t ' s r e q u e s t f o r own motion r e o p e n i n g p r i o r t o 
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i s s u a n c e of i t s J u l y 15, 1983 Own Motion Or d e r , the c l a i m had been 
i n open s t a t u s and n e i t h e r p a r t y had a d v i s e d the Board of t h i s 
f a c t . Nor was the Board a d v i s e d t h a t the E v a l u a t i o n D i v i s i o n 
r e c e n t l y had c l o s e d the c l a i m p u r s u a n t to ORS 656.268. A r e v i e w 
of the p r o c e d u r a l h i s t o r y of the c l a i m d i s c l o s e s t h a t c l a i m 
c l o s u r e p u r s u a n t t o ORS 656.268 was a p p r o p r i a t e . 

C l a i m a n t ' s a g g r a v a t i o n r i g h t s e x p i r e d November 23, 1981. 
P r i o r to e x p i r a t i o n of c l a i m a n t ' s a g g r a v a t i o n r i g h t s , the c l a i m 
was reopened i n December 1979, and i t remained i n open s t a t u s 
u n t i l c l o s u r e by a f o u r t h D e t e r m i n a t i o n Order da t e d May 6, 1982. 
The c l a i m remained i n c l o s e d s t a t u s f o r f i v e months u n t i l December 
7, 1982, a t which time i t was reopened a f t e r i s s u a n c e o f the 
R e f e r e e ' s o r d e r i n the m e d i c a l s e r v i c e s l i t i g a t i o n . S i n c e the 
c l a i m was reopened by the S A I F C o r p o r a t i o n w i t h i n one y e a r of the 
l a s t D e t e r m i n a t i o n Order i s s u e d p u r s u a n t to ORS 656.268, t h e 
s u b s e q u e n t c l o s u r e had t o be a c c o m p l i s h e d p u r s u a n t to ORS 
656.268. C a r t e r v. S A I F , 52 Or App 1027 ( 1 9 8 1 ) ; Coombs v. S A I F , 
39 Or App 293 ( 1 9 7 9 ) . T h e r e f o r e , the Board's Own Motion Order and 
D e t e r m i n a t i o n i s of no l e g a l e f f e c t . 

We note i n p a s s i n g t h a t a s of the d a t e of the B o a r d's Own 
Motion O r d e r , the c l a i m was i n open s t a t u s a s a r e s u l t of 
c l a i m a n t ' s r e c e n t e n r o l l m e n t i n an a u t h o r i z e d t r a i n i n g program. 
T h i s r e o p e n i n g was e f f e c t e d a f t e r the F e b r u a r y 25, 1983 
D e t e r m i n a t i o n Order and w i t h i n one y e a r t h e r e o f ; t h e r e f o r e , the 
o r d e r r e c l o s i n g t h i s c l a i m n e c e s s a r i l y w i l l be i s s u e d by the 
E v a l u a t i o n D i v i s i o n p u r s u a n t to ORS 656.268, a s opposed to the 
Board p u r s u a n t to ORS 656.278. 

ORDER 

The B o a rd's Own Motion Order and D e t e r m i n a t i o n i s s u e d h e r e i n 
on J u l y 15, 1983, hereby i s r e s c i n d e d and h e l d f o r naught. 

BONITA K. M I L L E R , C l a i m a n t WCB 8 2 - 0 8 9 4 1 
G a l t o n , P o p i c k & S c o t t , C l a i m a n t ' s A t t o r n e y s A u g u s t 1 7 , 1 9 8 3 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members B a r n e s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Mulder's o r d e r which c o n 
c l u d e d t h a t the employer p r o p e r l y reduced c l a i m a n t ' s c ompensation 
f o r temporary t o t a l d i s a b i l i t y to compensation f o r temporary 
p a r t i a l d i s a b i l i t y a f t e r c l a i m a n t r e f u s e d l i g h t - d u t y employment 
o f f e r e d by the employer. 

T h i s c a s e a r i s e s under ORS 656.325(5) and OAR 4 3 6 - 5 4 - 2 2 2 ( 5 ) . 
ORS 656.325(5) p r o v i d e s : 

" N o t w i t h s t a n d i n g ORS 656.268, an i n s u r e r or 
s e l f - i n s u r e d employer s h a l l c e a s e making 
payments p u r s u a n t to ORS 656.210 [temporary 
t o t a l d i s a b i l i t y ] and s h a l l commence making 
payment of such amounts a s a r e due p u r s u a n t 
to ORS 656.212 [temporary p a r t i a l d i s 
a b i l i t y ] when an i n j u r e d worker r e f u s e s wage 
e a r n i n g employment p r i o r to c l a i m d e t e r m i n a 
t i o n and the w o r k e r ' s a t t e n d i n g p h y s i c i a n , 
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a f t e r b e i n g n o t i f i e d by t he employer of the 
s p e c i f i c d u t i e s to be performed by the 
i n j u r e d worker, a g r e e s t h a t t h e i n j u r e d 
worker i s c a p a b l e of p e r f o r m i n g the employ
ment o f f e r e d . " 

At t h e time the i s s u e a r o s e i n the p r o c e s s i n g of t h i s c l a i m of 
whether or not c l a i m a n t s h o u l d r e c e i v e temporary t o t a l or 
temporary p a r t i a l d i s a b i l i t y , the pre-1982 v e r s i o n of OAR 
436-54-222(5) p r o v i d e d : 

"An i n s u r e r or s e l f - i n s u r e d employer s h a l l 
c e a s e p a y i n g temporary t o t a l d i s a b i l i t y 
c o m p e nsation and s t a r t making payment o f 
s u c h temporary p a r t i a l d i s a b i l i t y compensa
t i o n a s would be due i n s u b s e c t i o n (1) when 
an i n j u r e d worker r e f u s e s wage e a r n i n g 
employment p r i o r t o c l a i m d e t e r m i n a t i o n 
under the f o l l o w i n g c o n d i t i o n s : 

(a) the a t t e n d i n g p h y s i c i a n h a s 
been p r o v i d e d w i t h a w r i t t e n 
d e s c r i p t i o n of the j o b d u t i e s 
and the p h y s i c a l r e q u i r e m e n t s 
t h e r e o f ; 

(b) t h e a t t e n d i n g p h y s i c i a n 
a g r e e s t h a t the i n j u r e d worker 
i s c a p a b l e of p e r f o r m i n g the 
employment o f f e r e d a s i t i s 
d e s c r i b e d ; and 

( c ) the employer has p r o v i d e d 
the i n j u r e d worker w i t h a 
w r i t t e n o f f e r of r e a s o n a b l e 
employment which s t a t e s the 
b e g i n n i n g t i m e , d a t e and p l a c e ; 
the d u r a t i o n of the j o b ; the 
wage p a y a b l e ; an a c c u r a t e 
d e s c r i p t i o n of t he j o b d u t i e s 
and t h a t the a t t e n d i n g p h y s i c i a n 
has s a i d t h e worker i s c a p a b l e 
of p e r f o r m i n g the employment." 
(Emphasis added.) 

E f f e c t i v e J a n u a r y 1, 1982, OAR 436-54-222(5) was amended and now 
p r o v i d e s : 

"An i n s u r e r or s e l f - i n s u r e d employer s h a l l 
c e a s e p a y i n g temporary t o t a l d i s a b i l i t y com
p e n s a t i o n and s t a r t making payment o f s u c h 
temporary p a r t i a l d i s a b i l i t y c o m p ensation 
a s would be due i n s u b s e c t i o n (1) when an 
i n j u r e d worker r e f u s e s wage e a r n i n g employ
ment p r i o r to c l a i m d e t e r m i n a t i o n under t h e 
f o l l o w i n g c o n d i t i o n s : 

(a) t h e a t t e n d i n g p h y s i c i a n has 
been n o t i f i e d by t he employer or 
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i n s u r e r of the s p e c i f i c d u t i e s to 
be performed by the i n j u r e d 
worker and the p h y s i c a l r e q u i r e 
ments t h e r e o f ; 

(b) the a t t e n d i n g p h y s i c i a n 
a g r e e s t h a t the o f f e r e d employ
ment a p p e a r s to be w i t h i n the 
w o r k e r ' s c a p a b i l i t i e s ; and 

(c) the employer has p r o v i d e d 
the i n j u r e d worker w i t h a w r i t t e n 
o f f e r of the employment which 
s t a t e s the b e g i n n i n g t i m e , d a t e 
and p l a c e ; the d u r a t i o n of the 
j o b ; the wage r a t e p a y a b l e ; an 
a c c u r a t e d e s c r i p t i o n of the j o b 
d u t i e s and t h a t the a t t e n d i n g 
p h y s i c i a n has s a i d the o f f e r e d 
employment a p p e a r s to be w i t h i n 
the w o r k e r ' s c a p a b i l i t i e s . " 

I t i s c l e a r t h a t c l a i m a n t ' s p h y s i c i a n was p r o v i d e d a d e s c r i p 
t i o n of the l i g h t - d u t y j o b o f f e r e d by the employer and c e r t i f i e d 
t h a t c l a i m a n t was c a p a b l e of p e r f o r m i n g t h a t j o b . The i s s u e i s 
j o i n e d on whether the o f f e r e d employment was " r e a s o n a b l e employ
ment" under former OAR 4 3 6 - 5 4 - 2 2 2 ( 5 ) . 

We f i r s t note t h a t t h e r e i s no " r e a s o n a b l e n e s s " l i m i t 
e x p r e s s e d i n the s t a t u t e , ORS 656.325(5) or i n the c u r r e n t v e r s i o n 
o f OAR 4 3 6 - 5 4 - 2 2 2 ( 5 ) . T h a t l i m i t a t i o n was s t a t e d o n l y i n the 
p re-1982 v e r i o n s of OAR 4 3 6 - 5 4 - 2 2 2 ( 5 ) . We assume f o r p u r p o s e s of 
t h i s c a s e , however, t h a t i t does not m a t t e r which v e r s i o n of the 
a d m i n i s t r a t i v e r u l e i s a p p l i c a b l e because some type o f r e a s o n a b l e 
n e s s l i m i t a t i o n would p r o b a b l y be found to be i m p l i c i t i n the 
s t a t u t e . 

We s e c o n d l y assume, a s i s t r u e i n a l l o t h e r s i t u a t i o n s i n 
w hich a c l a i m a n t r e q u e s t s a h e a r i n g s e e k i n g i n c r e a s e d b e n e f i t s , 
t h a t the c l a i m a n t h e r e b e a r s the burden of p r o v i n g t h a t the 
l i g h t - d u t y j o b t h a t she r e f u s e d was u n r e a s o n a b l e . 

C l a i m a n t a r g u e s t h a t the c o m b i n a t i o n of f a c t o r s makes the 
o f f e r e d l i g h t - d u t y employment u n r e a s o n a b l e : 

(1) T r a n s p o r t a t i o n problems. The o f f e r e d l i g h t - d u t y 
employment was a t a l o c a t i o n about 5 to 10 m i l e s more d i s t a n t from 
c l a i m a n t ' s home than the l o c a t i o n she was working when i n j u r e d . 
C l a i m a n t ' s c a r was a p p a r e n t l y o p e r a b l e but a p p a r e n t l y undependable. 
Bus t r a n s p o r t a t i o n to the l o c a t i o n of the l i g h t - d u t y employment 
would have i n v o l v e d commuting a p p r o x i m a t e l y t h r e e h o u r s a day. 

(2) C h i l d c a r e p roblems. C l a i m a n t had t h r e e young c h i l d r e n 
a t home, the o l d e s t b e i n g 7. I n o r d e r to a c c e p t the o f f e r e d 
l i g h t - d u t y p o s i t i o n , c l a i m a n t would have had t o a r r a n g e f o r c h i l d 
c a r e . 

(3) Income. The o f f e r e d l i g h t - d u t y p o s i t i o n p a i d o n l y $2 per 
hour. Although we a r e not s u r e we c o m p l e t e l y u n d e r s t a n d a l l the 
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v a r i o u s b e n e f i t c o m p u t a t i o n s d i s c u s s e d i n the r e c o r d , i t i s c l e a r 
t h a t the S A I F C o r p o r a t i o n would have p a i d c l a i m a n t an amount of 
b e n e f i t s f o r temporary p a r t i a l d i s a b i l i t y t h a t , when added to her 
wages from the l i g h t - d u t y p o s i t i o n , would have been e q u a l t o or 
g r e a t e r t h a n her compensation b e n e f i t s f o r temporary t o t a l 
d i s a b i l i t y . 

(4) Job s a t i s f a c t i o n . C l a i m a n t was i n j u r e d w h i l e w o rking a s 
a " p r o c e s s o r " s o r t i n g l a u n d r y i n a f a c i l i t y o p e r a t e d by a m o t e l . 
The l i g h t - d u t y p o s i t i o n the employer o f f e r e d i n v o l v e d d o i n g 
maid-type work i n the m o t e l . C l a i m a n t t e s t i f i e d t h a t she d i d not 
r e g a r d maid-type work a s s u f f i c i e n t l y m e n t a l l y s t i m u l a t i n g . 

We a r e not p e r s u a d e d t h a t t h e s e f a c t o r s e s t a b l i s h t h a t t h e 
o f f e r e d employment was u n r e a s o n a b l e . I t seems to us t h a t 
c l a i m a n t ' s c h i l d c a r e problems would have been e x a c t l y the same i f 
c l a i m a n t were working i n any j o b . L i k e w i s e , some o f c l a i m a n t ' s 
t r a n s p o r t a t i o n problems (undependable c a r , i n c o n v e n i e n t bus 
s c h e d u l e s ) would have been s u b s t a n t i a l l y the same i f c l a i m a n t were 
working i n any j o b . A d m i t t e d l y , c l a i m a n t was commuting about 20 
m i l e s a day t o work p r e - i n j u r y and the o f f e r e d p o s t - i n j u r y p o s i t i o n 
would have i n v o l v e d commuting about 30 to 40 m i l e s a day. But we 
do n o t t h i n k t h a t t h i s a d d i t i o n a l d i s t a n c e or t r a v e l time i s so 
o nerous a s to make the o f f e r e d employment u n r e a s o n a b l e . 

We a r e f r a n k l y u n s ure t h a t we u n d e r s t a n d c l a i m a n t ' s argument 
about her income. The whole p o i n t of temporary p a r t i a l d i s a b i l i t y , 
a s p r o v i d e d f o r i n ORS 656.212 and OAR 436-54-222, i s t h a t wages 
e a r n e d w h i l e r e c o v e r i n g from an i n d u s t r i a l i n j u r y r e d u c e compensa
t i o n b e n e f i t s r e c e i v e d d u r i n g t h a t same p e r i o d . To the e x t e n t t h a t 
c l a i m a n t ' s c o m p l a i n t i s t h a t her wages p l u s temporary p a r t i a l d i s 
a b i l i t y b e n e f i t s w h i l e working would o n l y be the same or a l i t t l e 
more than her temporary t o t a l d i s a b i l i t y b e n e f i t s w h i l e not 
w o r k i n g , t h a t i s a c o m p l a i n t about the s t a t u t o r y scheme; i t i s not 
e v i d e n c e t h a t the o f f e r e d l i g h t - d u t y work was u n r e a s o n a b l e . 

F i n a l l y , a s to the r e l a t i v e s t i m u l a t i o n l e v e l o f c l a i m a n t ' s 
p r e - i n j u r y work and the proposed p o s t - i n j u r y work, based on the 
l i m i t e d i n f o r m a t i o n i n t h i s r e c o r d , we c a n n o t s e e any s i g n i f i c a n t 
d i f f e r e n c e between work i n a m o t e l l a u n d r y and work i n t h e m o t e l 
h o u s e k e e p i n g department. Moreover, and most i m p o r t a n t l y , the 
proposed h o u s e k e e p i n g j o b would not have been permanent; i t was 
i n t e n d e d t o be and was o f f e r e d a s o n l y an i n t e r i m measure u n t i l 
c l a i m a n t ' s d o c t o r e i t h e r gave her a f u l l work r e l e a s e or d e t e r m i n e d 
t h a t she was m e d i c a l l y s t a t i o n a r y . Such an i n t e r i m measure a p p e a r s 
t o us t o be f u l l y c o n s i s t e n t w i t h one of the s t a t e d p u r p o s e s of t h e 
Workers' Compensation Law: "To r e s t o r e the i n j u r e d worker 
p h y s i c a l l y and e c o n o m i c a l l y to a s e l f - s u f f i c i e n t s t a t u s i n an 
e x p e d i t i o u s manner and to the g r e a t e s t e x t e n t p r a c t i c a b l e . " ORS 
6 5 6 . 0 1 2 ( 2 ) ( c ) . G i v e n t h a t s t a t u t o r y g o a l , we g e n e r a l l y t h i n k i t i s 
p r e f e r a b l e f o r an i n j u r e d worker to r e t u r n to a m o d i f i e d (even i f 
p o s s i b l y " l e s s s t i m u l a t i n g " ) j o b a s soon a s p o s s i b l e and t h u s t h i n k 
t h a t any doubt about whether o f f e r e d , m o d i f i e d employment was 
r e a s o n a b l e s h o u l d be r e s o l v e d i n f a v o r of an a f f i r m a t i v e f i n d i n g . 

C l a i m a n t a l s o a r g u e s t h a t she s h o u l d be awarded p e n a l t i e s and 
a t t o r n e y f e e s b e c a u s e : (1) T h e r e was a d e l a y i n t h e payment of 
some of her time l o s s when S A I F c o n v e r t e d the r a t e from t o t a l d i s 
a b i l i t y to p a r t i a l d i s a b i l i t y ; and (2) S A I F d i d n o t g i v e c l a i m a n t 
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a w r i t t e n e x p l a n a t i o n o f i t s s e t o f f of a p r i o r overpayment a s 
r e q u i r e d by OAR 4 3 6 - 5 4 - 3 2 0 ( 2 ) . The r e l e v a n t f a c t s a r e a l i t t l e 
vague i n the r e c o r d , but i t does appear t h a t t h e r e p r o b a b l y was a 
b r i e f d e l a y i n t h e payment of a s m a l l amount of time l o s s and t h a t 
S A I F ' s f i r s t e x p l a n a t i o n of i t s s e t o f f was o r a l r a t h e r than 
w r i t t e n . We n e v e r t h e l e s s c o n c l u d e t h a t t h e s e d e v i a t i o n s from l e g a l 
r e q u i r e m e n t s a r e too i n c o n s e q u e n t i a l to w a r r a n t a s s e s s m e n t of 
p e n a l t i e s and a t t o r n e y f e e s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 17, 1982 i s a f f i r m e d . 

GARY PARKER, C l a i m a n t WCB 8 1 - 0 9 9 8 8 
Emmons, K y l e , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 1 8 , 1 9 8 3 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 
The e m p l o y e r / i n s u r e r has moved f o r r e c o n s i d e r a t i o n of our 

Order of Remand d a t e d A p r i l 27, 1983. We abated t h a t o r d e r on May 
19, 1983 to c o n s i d e r the motion. On r e c o n s i d e r a t i o n , we v a c a t e our 
A p r i l 27, 1983 o r d e r . 

I n our p r i o r o r d e r we found t h a t c l a i m a n t ' s a t t o r n e y was 
"never p r o v i d e d w i t h c o p i e s of [ c e r t a i n ] r e p o r t s [from t h e 
Northwest P a i n C e n t e r ] u n t i l the time of the h e a r i n g . " On t h e 
b a s i s of t h i s f i n d i n g we o r d e r e d t h i s c a s e remanded f o r a d m i s s i o n 
and c o n s i d e r a t i o n of t h o s e r e p o r t s and f o r a s s e s s m e n t of an appro
p r i a t e p e n a l t y f o r noncompliance w i t h d i s c o v e r y o b l i g a t i o n s . See 
C u r t i s H. B e s t , 35 Van N a t t a 298 ( 1 9 8 3 ) . On r e c o n s i d e r a t i o n , we 
f i n d the e v i d e n c e on t h i s p o i n t i s c o n f l i c t i n g . C l a i m a n t ' s 
a t t o r n e y s t a t e s i n an a f f i d a v i t t h a t he never r e c e i v e d the r e p o r t s 
i n q u e s t i o n p r i o r to the h e a r i n g . However, the r e c o r d now b e f o r e 
us i n c l u d e s a t r a n s m i t t a l l e t t e r from the i n s u r e r ' s a t t o r n e y which 
on i t s f a c e i n d i c a t e s t h a t the r e p o r t s were forwarded to c l a i m a n t ' s 
a t t o r n e y . On the b a s i s of t h e r e c o r d b e f o r e u s , we a r e unable to 
r e s o l v e the c o n f l i c t on t h i s i s s u e . 

N e v e r t h e l e s s , we remand t h i s c a s e to the R e f e r e e p u r s u a n t to 
ORS 656.295(5) to admit and c o n s i d e r the complete r e p o r t s of the 
Northwest P a i n C e n t e r because we f i n d t h a t the r e c o r d i s i n c o m p l e t e 
w i t h o u t t h o s e r e p o r t s . R e g a r d l e s s of whether the i n s u r e r was d e r e 
l i c t i n complying w i t h the d i s c o v e r y o b l i g a t i o n s , i t i s a p p a r e n t 
t h a t c l a i m a n t ' s a t t o r n e y d i d not r e c e i v e the r e p o r t s i n q u e s t i o n 
from t h e i n s u r e r p r i o r to the h e a r i n g . We a l s o f e e l i t i s appro
p r i a t e f o r the R e f e r e e to o f f e r the p a r t i e s an o p p o r t u n i t y to 
d e v e l o p a r e c o r d on whether a p e n a l t y s h o u l d be a s s e s s e d a g a i n s t 
the i n s u r e r . 

A c c o r d i n g l y , we remand t h i s c a s e to the R e f e r e e f o r the 
l i m i t e d p u r p o s e s of a d m i t t i n g and c o n s i d e r i n g the complete r e p o r t s 
of the Northwest P a i n C e n t e r and d e t e r m i n i n g whether a p e n a l t y 
s h o u l d be a s s e s s e d a g a i n s t the i n s u r e r f o r noncompliance w i t h OAR 
436-83-460. 

ORDER 

The Board Order of Remand d a t e d A p r i l 27, 1983 i s v a c a t e d and 
i n l i e u t h e r e o f , t h i s c a s e i s remanded to the R e f e r e e f o r 
p r o c e e d i n g s c o n s i s t e n t w i t h t h i s Order on R e c o n s i d e r a t i o n . 

- 1 2 1 3 -



ROLAND R. EDWARDS, C l a i m a n t 
M i c h a e l D y e , C l a i m a n t ' s A t t o r n e y 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

WCB 8 2 - 0 5 1 6 7 
A u g u s t 1 9 , 1 9 8 3 
S e c o n d O r d e r on R e c o n s i d e r a t i o n 

C l a i m a n t r e q u e s t s f u r t h e r r e c o n s i d e r a t i o n o f our Order on 
Review dated J u l y 27, 1983 and our Order on R e c o n s i d e r a t i o n d a t e d 
August 12, 1983. Claimant contends t h a t because our Order on 
R e c o n s i d e r a t i o n upheld the Referee's award o f a p e n a l t y f o r f a i l u r e 
t o d i s c l o s e c e r t a i n documents, our Order on R e c o n s i d e r a t i o n s h o u l d 
have s p e c i f i e d what p a r t o f the a t t o r n e y ' s f e e awarded by t h e 
Referee was a t t r i b u t a b l e t h e r e t o . We agree. We conclude t h a t $200 
i s a reasonable a t t o r n e y ' s f e e f o r t h e SAIF C o r p o r a t i o n ' s 
noncompliance w i t h OAR 436-83-460. 

The Board's Order on R e c o n s i d e r a t i o n dated August 12, 1983 i s 
m o d i f i e d . C l a i m a n t ' s a t t o r n e y i s awarded $200 payable by t h e SAIF 
C o r p o r a t i o n . The Order on R e c o n s i d e r a t i o n i s r e p u b l i s h e d i n a l l 
o t h e r r e s p e c t s . 

Reviewed by Board Members Lewis and Barnes. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Howell's o r d e r 
which s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s mid back i n j u r y c l a i m . 
The i s s u e s on r e v i e w are whether t h e c l a i m i s b a r r e d by u n t i m e l y 
f i l i n g and, i f n o t , whether the c l a i m i s compensable. 

C l a i m a n t has a compensable a n k l e i n j u r y which i s a p p a r e n t l y 
h i s most s i g n i f i c a n t w o r k - r e l a t e d i n j u r y . That c l a i m has been 
accepted and i s n o t d i r e c t l y here i n i s s u e . C l a i m a n t a l s o a l l e g e s 
t h a t i n J u l y 1981 he was p u l l i n g lumber when he heard a l o u d snap 
i n h i s back. He f e l t no p a i n t h e n , b u t began t o e x p e r i e n c e p a i n 
s e v e r a l days l a t e r . C l a i m a n t a l l e g e s he t o l d some co-workers about 
t h e i n c i d e n t b u t admits he d i d n o t r e p o r t i t t o any s u p e r v i s o r s . 
He missed no time from work as a r e s u l t o f t h i s i n c i d e n t . Indeed, 
c l a i m a n t was w o r k i n g a t two j o b s d u r i n g the summer of 1981 and d i d 
n o t miss time from e i t h e r j o b due t o the a l l e g e d back i n j u r y . 

On J u l y 29, 1981, i n t h e course of a v i s i t t o h i s p h y s i c i a n 
f o r t r e a t m e n t f o r h i s a n k l e , c l a i m a n t mentioned t h a t he was h a v i n g 
some back problems. C l a i m a n t d i d n o t f i l e a back i n j u r y c l a i m 
u n t i l December 16, 1981, a f t e r he had been l a i d o f f by t h i s 
employer. He t e s t i f i e d t h a t he was v i s i t i n g h i s a t t o r n e y i n 
c o n n e c t i o n w i t h h i s a n k l e c l a i m when t h e a t t o r n e y n o t i c e d t h e 
p h y s i c i a n ' s r e f e r e n c e t o t h e back i n c i d e n t . 

Dr. Boughn, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , r e f u s e d t o s t a t e 
t h a t c l a i m a n t ' s back c o n d i t i o n was caused by an o n - t h e - j o b i n c i 
d e n t . However, he s t a t e d t h a t he found c l a i m a n t b e l i e v a b l e , and 
based on c l a i m a n t ' s h i s t o r y , t h e c o n d i t i o n was connected w i t h t h e 
work. 

ORDER 

ROBERT H. 0 ' D E L L , . C l a i m a n t 
W e l c h , B r u u n & G r e e n , C l a i m a n t ' s A t t o r n e y s 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

WCB 8 2 - 0 4 9 1 4 
A u g u s t 1 9 , 1 9 8 3 
O r d e r on R e v i e w 
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On J a n u a r y 26, 1982 S A I F i s s u e d a d e n i a l of t h e back c l a i m 
b ased on l a t e n o t i c e and l a c k of e v i d e n c e of any compensable back 
i n j u r y . The R e f e r e e s e t a s i d e t h a t d e n i a l , f i n d i n g t h a t S A I F was 
not p r e j u d i c e d by the l a t e f i l i n g and t h a t t h e r e was s u f f i c i e n t 
e v i d e n c e to c o n n e c t the back c o n d i t i o n w i t h a compensable i n j u r y . 
We r e v e r s e on the t i m e l i n e s s i s s u e . 

ORS 656.265 r e q u i r e s t h a t n o t i c e of an o n - t h e - j o b i n j u r y be 
g i v e n w i t h i n 30 days of the i n j u r y . F a i l u r e to g i v e n o t i c e b a r s a 
c l a i m u n l e s s one of s e v e r a l c o n d i t i o n s a r e met. C l a i m a n t a l l e g e s 
t h a t t h i s c l a i m i s not b a r r e d under ORS 656.265 because S A I F was 
not p r e j u d i c e d . The i n s u r e r has the burden of p r o v i n g p r e j u d i c e . 
S a t t e r f i e l d v. Compensation Department, 1 Or App 524 ( 1 9 7 0 ) . 

I n Vandre v. Weyerhaeuser, 42 Or App 705 ( 1 9 7 9 ) , the c o u r t 
found p r e j u d i c e where the c l a i m a n t had d e l a y e d f i l i n g h i s c l a i m 
t h r e e months. The c l a i m a n t d i d not r e c a l l t h e e x a c t d a t e of h i s 
a l l e g e d i n j u r y . He worked w i t h o u t time l o s s f o r t h r e e months 
f o l l o w i n g h i s a l l e g e d i n j u r y . The foreman to whom he a l l e g e d l y 
r e p o r t e d the i n c i d e n t d i d not r e c a l l h i s r e p o r t i n g t h e i n c i d e n t . 

We f i n d t h i s c a s e i n d i s t i n g u i s h a b l e from Vandre. Here c l a i m 
a n t f a i l e d to f i l e h i s c l a i m f o r a p p r o x i m a t e l y f i v e months a f t e r 
the a l l e g e d i n c i d e n t . He, too, c a n n o t r e c a l l t h e e x a c t d a t e of t h e 
i n j u r y . He, too, c o n t i n u e d working w i t h o u t time l o s s ; i n f a c t , he 
worked a t two d i f f e r e n t j o b s w i t h o u t time l o s s . C l a i m a n t does not 
even a l l e g e t h a t he r e p o r t e d the i n c i d e n t to any s u p e r v i s o r , and 
the c o - w o r k e r s to whom he a l l e g e d l y r e p o r t e d the i n c i d e n t t e s t i f i e d 
i n s u c h a vague manner t h a t i t i s i m p o s s i b l e t o de t e r m i n e what 
c l a i m a n t may have t o l d them about the i n c i d e n t or when he t o l d 
them. 

A c c o r d i n g l y , we f i n d t h a t S A I F has e s t a b l i s h e d t h a t i t was 
p r e j u d i c e d by c l a i m a n t ' s l a t e f i l i n g . I t had no o p p o r t u n i t y to 
co n d u c t a m e a n i n g f u l i n v e s t i g a t i o n of the c l a i m b e c a u s e , u n t i l f i v e 
months a f t e r t h e a l l e g e d i n c i d e n t , i t d i d not even know of the 
i n c i d e n t . By t h a t t i m e , memories were dim and the o n l y r e c o r d e d 
e v i d e n c e of the i n c i d e n t was a f l e e t i n g r e f e r e n c e i n one p h y s i 
c i a n ' s c h a r t n o t e s . The c l a i m i s , t h e r e f o r e , b a r r e d under ORS 
656.265 f o r l a t e f i l i n g . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 15, 1981 i s r e v e r s e d . The 
S A I F C o r p o r a t i o n ' s d e n i a l d a t e d J a n u a r y 26, 1982 i s r e i n s t a t e d and 
a t I i r m e d . 

PAUL SCOTT, C l a i m a n t WCB 8 2 - 0 6 7 3 5 
E v o h l F . M a l a g o n , C l a i m a n t ' s A t t o r n e y A u g u s t 1 9 , 1 9 8 3 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members L e w i s and B a r n e s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e Brown's o r d e r 
which s e t a s i d e i t s d e n i a l of c l a i m a n t ' s c e r v i c a l i n j u r y c l r i m . 

C l a i m a n t i s a 59 y e a r o l d j a i l guard who a l l e g e s t h a t he 
i n j u r e d h i s neck w h i l e w r e s t l i n g w i t h a p r i s o n e r i n a courtroom 
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i n c i d e n t on September 8, 1981. C l a i m a n t t e s t i f i e d t h a t h i s neck 
had never b o t h e r e d him p r i o r to t h i s i n c i d e n t , t h a t he f e l t 
immediate p a i n f o l l o w i n g the i n c i d e n t , but t h a t he d i d not seek 
immediate m e d i c a l a t t e n t i o n b e c a u se he thought he would g e t b e t t e r . 
Some months l a t e r t h e p a i n c o n t i n u e d to worsen and c l a i m a n t sought 
m e d i c a l a t t e n t i o n from Dr. R u s s e l l , who r e f e r r e d c l a i m a n t t o Dr. 
Campagna, a n e u r o l o g i s t . Dr. Campagna opined t h a t c l a i m a n t s u f 
f e r e d from n e r v e r o o t i r r i t a t i o n a t C7 s e c o n d a r y to an a g g r a v a t i o n 
of c e r v i c a l s p o n d y l o s i s a t C6-7 c a u s e d by h i s j o b . A myelogram i n 
May 1982 c o n f i r m e d t h e d i a g n o s i s of c e r v i c a l s p o n d y l o s i s . Dr. 
Campagna c o n t i n u e d to opine t h a t the s p o n d y l o s i s was a g g r a v a t e d by 
trauma. 

I n A p r i l 1982 Dr. Campagna took c l a i m a n t o f f work. C l a i m a n t 
d i d not r e t u r n to work u n t i l November 1982. S A I F d e n i e d t h e c l a i m 
i n June 1982. 

I n i t s r e p l y b r i e f , S A I F a r g u e s t h a t c l a i m a n t ' s c l a i m , w h i c h 
was made by f i l i n g an 801 form about e i g h t months a f t e r t h e 
p r i s o n e r - w r e s t l i n g i n c i d e n t , was not t i m e l y . Assuming f o r s a k e of 
d i s c u s s i o n t h a t t h e i s s u e i s p r o p e r l y b e f o r e u s , we d i s a g r e e . 
C l a i m a n t t e s t i f i e d t h a t he informed a s u p e r v i s o r o f h i s i n j u r y 
s h o r t l y a f t e r t h a t i n c i d e n t and the R e f e r e e s p e c i f i c a l l y found 
c l a i m a n t ' s t e s t i m o n y to be c r e d i b l e . 

S A I F p r i m a r i l y a r g u e s t h a t the c l a i m i s not compensable 
b e c a u s e c l a i m a n t f a i l e d to prove a wo r s e n i n g o f h i s u n d e r l y i n g 
c o n d i t i o n . The R e f e r e e a g r e e d t h a t c l a i m a n t had f a i l e d to prove a 
wo r s e n i n g of the u n d e r l y i n g c o n d i t i o n , but found the c l a i m compen
s a b l e b e c a u se such a showing i s not r e q u i r e d where the u n d e r l y i n g 
c o n d i t i o n i s asymptomatic p r i o r to an o n - t h e - j o b i n c i d e n t . 

We d i s a g r e e w i t h t h e R e f e r e e t h a t c l a i m a n t h a s f a i l e d to p r o v e 
a w o r s e n i n g of the u n d e r l y i n g c o n d i t i o n . Dr. Campagna r e p e a t e d l y 
s t a t e d t h a t t h e p r i s o n e r - w r e s t l i n g i n c i d e n t had c a u s e d n e r v e r o o t 
i r r i t a t i o n and a t r a u m a t i c a g g r a v a t i o n of t h e u n d e r l y i n g s p o n d y l o 
s i s . T h i s u n c o n t r o v e r t e d s t a t e m e n t , i n t h e s e c i r c u m s t a n c e s , 
e s t a b l i s h e s t o our s a t i s f a c t i o n t h a t t h e r e was a w o r s e n i n g o f 
c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n . 

Moreover, we ag r e e w i t h t h e R e f e r e e t h a t even i f t h e r e was no 
w o r s e n i n g of t he u n d e r l y i n g s p o n d y l o s i s , t h e c l a i m i s compensable. 
A l t h o u g h , a s p o i n t e d out i n the p a r t i e s ' b r i e f s , the messages from 
the C o u r t of A p p e a l s have been c o n f l i c t i n g on t h i s i s s u e , the 
c o u r t ' s most r e c e n t pronouncements i n d i c a t e t h a t the r e q u i r e m e n t of 
W e l l e r v. Union C a r b i d e , 288 Or 27 ( 1 9 7 9 ) , t h a t c l a i m a n t p r o v e a 
w o r s e n i n g of the u n d e r l y i n g c o n d i t i o n , does not a p p l y i n i n d u s t r i a l 
i n j u r y c a s e s . B o i s e C a s c a d e v . Watt e n b a r g e r , 63 Or App 4 4 7 ( 1 9 8 3 ) ; 
Jameson v. S A I F , 63 Or App 553 ( 1 9 8 3 ) . T h e r e i s no q u e s t i o n t h a t 
c l a i m a n t ' s symptoms, a t the v e r y l e a s t , were c a u s e d by t h e w r e s t 
l i n g i n c i d e n t . As a r e s u l t of t h o s e symptoms, c l a i m a n t has 
r e q u i r e d m e d i c a l c a r e and has s u f f e r e d time l o s s . S A I F i s l i a b l e 
f o r c o m p e n s a t i o n f o r the m e d i c a l c a r e and time l o s s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 24, 1983 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $450 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by t h e S A I F C o r p o r a t i o n . 
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D A N I E L R. H I L L , C l a i m a n t WCB 8 1 - 0 9 5 0 9 
C o o n s & McKeown, C l a i m a n t ' s A t t o r n e y s A u g u s t 2 2 , 1 9 8 3 
A c k e r m a n , e t a l . , A t t o r n e y s O r d e r on R e v i e w 
W i s w a l l , e t a l . , A t t o r n e y 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 
Reviewed by Board Members B a r n e s and F e r r i s . 

The S A I F C o r p o r a t i o n and the employer, Mazama Timber P r o d u c t s 
r e q u e s t r e v i e w of R e f e r e e Q u i l l i n a n ' s o r d e r which s e t a s i d e S A I F ' s 
d e n i a l of c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m . The i s s u e i s t h e 
c o m p e n s a b i l i t y of c l a i m a n t ' s b i l a t e r a l m e t a t a r s a l g i a c o n d i t i o n . 

C l a i m a n t , who was 29 y e a r s of age a t the time of t he h e a r i n g , 
began working a s a g r e a s e monkey f o r Mazama i n November 1980. 
C l a i m a n t ' s j o b i n v o l v e d s e r v i c i n g t r u c k s and y a r d equipment. 
C l a i m a n t worked i n a c o n c r e t e p i t and he would o c c a s i o n a l l y jump a 
d i s t a n c e of about t h r e e f e e t from the t r u c k s t o the f l o o r . 

On J u l y 6, 1981 c l a i m a n t was examined by Dr. Arden w i t h 
c o m p l a i n t s of back and b i l a t e r a l f o o t p a i n . Dr. Arden r e p o r t e d on 
November 6, 1981 t h a t c l a i m a n t was somewhat h y p e r t e n s i v e on 
e x a m i n a t i o n and t h a t he p o s s e s s e d some t a r s a l and n a v i c u l a r bone 
" m i s a l i g n m e n t s " i n both f e e t . Dr. Arden i n d i c a t e d t h a t he had 
c o r r e c t e d the " m i s a l i g n m e n t s . " C l a i m a n t d i d not r e t u r n to Dr. 
Arden t h e r e a f t e r . 

On J u l y 9, 1981 c l a i m a n t was examined by Dr. Roy, a p h y s i c i a n 
s p e c i a l i z i n g i n s p o r t s m e d i c i n e and r u n n i n g i n j u r i e s . Dr. Roy 
r e p o r t e d t h a t c l a i m a n t was c o m p l a i n i n g o f f o o t p a i n , and t h a t : 

"The problem has been p r e s e n t many months, 
p r o b a b l y many y e a r s . He i s on h i s f e e t a l l 
day and he f i n d s i f he s t a n d s f o r long 
p e r i o d s of time h i s f e e t w i l l g e t v e r y 
p a i n f u l . " 

Dr. Roy noted no t e n d e r n e s s , s w e l l i n g , or o t h e r changes i n c l a i m 
a n t ' s f e e t and x - r a y s r e v e a l e d no d e f i n i t e a b n o r m a l i t y o t h e r t h a n 
a l o n g second m e t a t a r s a l and a s l i g h t m e t a t a r s u s a d d u c t u s . He 
d i a g n o s e d b i l a t e r a l m e t a t a r s a l g i a and p r e s c r i b e d o r t h o p e d i c shoe 
d e v i c e s . 

C l a i m a n t was seen f o r the second and l a s t time by Dr. Roy on 
August 31, 1981. Dr. Roy i n d i c a t e d t h a t c l a i m a n t f e l t " c o m f o r t 
a b l e " b ut t h a t he was c o m p l a i n i n g of back p a i n , and t h a t : 

"He g i v e s a h i s t o r y o f h a v i n g had lower back 
p a i n f o r q u i t e some tim e , which he f e e l s 
a f f e c t s h i s p s y c h e a s w e l l . He has s e e n a 
number of p s y c h o l o g i s t s , p s y c h i a t r i s t s , and 
c h i r o p r a c t o r s , but s t i l l h as problems. * * * 
He s a y s when h i s back f e e l s bad he has p a i n 
going up to h i s head, f e e l s d i z z y , and some
what c l a u s t r o p h o b i c . I t a p p e a r s t h e r e i s a 
d e f i n i t e i n t e r r e l a t i o n s h i p between h i s back 
d i s c o m f o r t , h i s f o o t f a t i g u e , and h i s mood 
s w i n g s . " 

Dr. Roy f u t h e r i n d i c a t e d t h a t he c o u l d f i n d no d e f i n i t e f o o t 
d e f e c t s and t h a t c l a i m a n t " o b v i o u s l y h a s p s y c h i a t r i c p r o b l e m s . . . 
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On September 25, 1981, a f t e r h i s c l a i m had been r e j e c t e d by 
h i s h e a l t h i n s u r a n c e p r o v i d e r , c l a i m a n t f i l e d an 801 form a l l e g i n g 
t h a t h i s work on c o n c r e t e f l o o r s a t Mazama was t h e c a u s e of h i s 
f o o t d i f f i c u l t i e s . S A I F d e n i e d the c l a i m on October 9, 1981. 

On October 20, 1981 Dr. Roy responded t o s e v e r a l i n t e r r o g a 
t o r i e s from c o u n s e l f o r the employer. He s t a t e d t h a t : 

"Mr. H i l l s t a t e d h i s f o o t problems were 
worse when he s t o o d f o r long p e r i o d s of 
t i m e . T h e r e f o r e , i f h i s work a t Mazama 
e n t a i l e d a s i g n i f i c a n t p e r i o d of s t a n d i n g , 
then h i s work may w e l l a g g r a v a t e h i s 
problem. As to whether h i s work c a u s e d h i s 
f o o t problem, t h i s c a n n o t be s t a t e d . " 

Dr. Roy f u r t h e r s t a t e d t h a t he d i d not have an o p i n i o n r e g a r d i n g 
whether c l a i m a n t ' s f o o t problem was d i s a b l i n g a s , " H i s p a i n i s 
p u r e l y a s u b j e c t i v e phenomenon, t h e r e a r e v e r y few c l i n i c a l 
f i n d i n g s a s s o c i a t e d w i t h h i s p a i n , " and "My p r o g n o s i s must t a k e 
i n t o a c c o u n t t h a t h i s a f o r e m e n t i o n e d mental c o n d i t i o n may i n f l u e n c e 
h i s f o o t symptoms." On November 25, 1981 Dr. Roy r e p o r t e d t h a t 
c l a i m a n t ' s work a c t i v i t i e s would have c a u s e d a "worsening of h i s 
f o o t p a i n . " 

Dr. Roy's d e p o s i t i o n was t a k e n on May 5, 1982. H i s t e s t i m o n y 
i s somewhat d i f f i c u l t to e v a l u a t e . He f i r s t i n d i c a t e d t h a t c l a i m 
a n t had r e l a t e d to him t h a t he had had the problem f o r many months 
and p r o b a b l y many y e a r s . Dr. Roy e x p l a i n e d t h a t m e t a t a r s a l g i a was 
a c o n d i t i o n i n v o l v i n g the a l i g n m e n t of the f o o t and the manner i n 
which the s o f t t i s s u e s a r e r e l a t e d to t h a t a l i g n m e n t and t h a t i t 
i s b a s i c a l l y c o n g e n i t a l or d e v e l o p m e n t a l i n o r i g i n . He i n d i c a t e d 
t h a t the b a s i c e t i o l o g y of the p a i n i s not r e a l l y known, and t h a t 
i n c l a i m a n t ' s c a s e , t h e r e were no o b j e c t i v e c l i n i c a l f i n d i n g s p r e 
s e n t . He f u r t h e r t e s t i f i e d t h a t from a p a t h o l o g i c a l s t a n d p o i n t , 
the main changes which would s i g n a l a w o r s e n i n g of t h e c o n d i t i o n 
would be i n f l a m m a t i o n o f e i t h e r the f a s c i a or the b u r s a o f t h e 
t e n dons, which c l a i m a n t d i d not e x h i b i t . Dr. Roy s t a t e d t h a t s u c h 
changes would be e x p e c t e d i f the c o n d i t i o n were l o n g - s t a n d i n g , but 
t h a t i t was a l s o not unknown f o r the c o n d i t i o n t o be l o n g - s t a n d i n g 
w i t h no s u c h changes t a k i n g p l a c e . Although he t e s t i f i e d t h a t i f 
the symptoms of m e t a t a r s a l g i a were worse i t must be assumed t h a t 
the c o n d i t i o n i s worse, he a l s o t e s t i f i e d t h a t by " e x a c e r b a t e d " he 
meant t h a t the c o n d i t i o n was s i m p l y more symptomatic and t h a t i t 
was a q u e s t i o n " p u r e l y about symptoms," r a t h e r than a " p a t h o l o g i c a l 
e n t i t y . " 

C l a i m a n t t e s t i f i e d t h a t he e x p e r i e n c e d i n c r e a s e d p a i n whenever 
he was on h i s f e e t f o r any p e r i o d of t i m e : 

"Q So i f you were on your f e e t a t home, 
however, the problem would be p r e s e n t , I 
t a k e i t ? 

"A Y e s . 
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"Q So b a s i c a l l y i t was b e i n g on your f e e t 
whether i t was a t home or a t work t h a t would 
p r e c i p i t a t e the p a i n i n your f e e t ? 

"A I n the long r u n , y e s . 

"Q Okay. So i f you went o u t , s a y f o r a 
h i k e i n the woods you would a n t i c i p a t e your 
f e e t to s t a r t h u r t i n g ? 

"A Y e s . 

"Q I f you mowed your y a r d , assuming you 
have one around your house, your f e e t would 
s t a r t h u r t i n g ? 

"A Y e s . 

"Q I f you walked to the g r o c e r y s t o r e your 
f e e t would s t a r t h u r t i n g ? 

"A Y e s . " 
C l a i m a n t a l s o t e s t i f i e d t h a t he jogged on o c c a s i o n p r i o r t o working 
f o r Mazama and t h a t he was j o g g i n g r e g u l a r l y a t the time o f the 
h e a r i n g . He a l s o t e s t i f i e d t h a t he never e x p e r i e n c e d any f o o t 
d i f f i c u l t i e s p r i o r to working f o r Mazama. 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had e s t a b l i s h e d by a 
p r e p o n d e r a n c e of the e v i d e n c e t h a t h i s work a c t i v i t y was the major 
f a c t o r i n e i t h e r c a u s i n g or a g g r a v a t i n g h i s f o o t c o n d i t i o n . S A I F 
v . G y g i , 55 Or App 570 ( 1 9 8 2 ) . The R e f e r e e a l s o c o n c l u d e d t h a t i f 
c l a i m a n t ' s c o n d i t i o n p r e e x i s t e d h i s employment, t h a t he had e s t a b 
l i s h e d a w o r s e n i n g of the u n d e r l y i n g c o n d i t i o n under W e l l e r v. 
Union C a r b i d e Corp., 288 Or 27 ( 1 9 7 9 ) . Although we a g r e e w i t h t h e 
R e f e r e e t h a t t h i s c a s e p r e s e n t s o c c u p a t i o n a l d i s e a s e q u e s t i o n s 
r e l a t i v e to Gygi and W e l l e r , we d i s a g r e e w i t h the c o n c l u s i o n t h a t 
the c l a i m i s compensable. 

As noted above, Dr. Roy e x p l a i n e d t h a t m e t a t a r s a l g i a i s a con
g e n i t a l or d e v e l o p m e n t a l c o n d i t i o n of the a l i g n m e n t of the f o o t and 
the manner i n which t h e s o f t t i s s u e s a r e r e l a t e d t o t h a t a l i g n m e n t . 
We, t h e r e f o r e , d i s a g r e e w i t h the R e f e r e e ' s s t a t e m e n t t h a t the symp
toms a r e the c o n d i t i o n . Dr. Roy f u r t h e r i n d i c a t e d t h a t c l a i m a n t 
had f o o t problems f o r s e v e r a l months and p o s s i b l y s e v e r a l y e a r s ; he 
was q u i t e c l e a r i n h i s d e p o s i t i o n t h a t c l a i m a n t had so i n d i c a t e d . 
We, t h e r e f o r e , a l s o d i s a g r e e w i t h the R e f e r e e ' s s p e c u l a t i o n t h a t 
Dr. Roy must have m i s i n t e r p r e t e d c l a i m a n t ' s s t a t e m e n t t h a t h i s f o o t 
problem was l o n g - s t a n d i n g . Another d i s a g r e e m e n t we have w i t h t h e 
R e f e r e e i n v o l v e s her s t a t e m e n t t h a t i f c l a i m a n t ' s c o n d i t i o n was 
l o n g - s t a n d i n g , one would have e x p e c t e d e v i d e n c e of change i n the 
form of i n f l a m m a t i o n . Dr. Roy i n d i c a t e d t h a t t h i s happened i n some 
c a s e s but not i n o t h e r s . Under W e l l e r , c l a i m a n t must e s t a b l i s h a 
w o r s e n i n g of the c o n d i t i o n r a t h e r than m e r e l y an i n c r e a s e i n h i s 
symptoms. T h i s i s where t h e c l a r i t y i n Dr. Roy's o p i n i o n ends and 
t h e w a t e r s become muddied. We a r e u n a b l e to d e t e r m i n e j u s t what 
p o s i t i o n Dr. Roy t a k e s on the c r i t i c a l q u e s t i o n of p a t h o l o g i c a l 
w o r s e n i n g . He seems to v a c i l l a t e from one p o s i t i o n to a n o t h e r , 
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f i r s t s a y i n g t h a t i t i s p u r e l y a q u e s t i o n of symptoms, l a t e r s a y i n g 
t h a t i t must be assumed the u n d e r l y i n g c o n d i t i o n worsened, and 
once a g a i n s a y i n g t h a t he was o n l y s p e a k i n g i n terms of symptoms. 

A p h y s i c i a n ' s o p i n i o n , which would e q u a l l y s u p p o r t e i t h e r of 
two p o s s i b l e c o n c l u s i o n s , s u p p o r t s no c o n c l u s i o n . Cf James M. 
Tornow, 35 Van N a t t a 71 ( 1 9 8 3 ) . And, a s we noted i n Eugene V o r i s , 
35 Van N a t t a 598, 606 ( 1 9 8 3 ) : "When the e v i d e n c e i s i n c o n c l u s i v e , 
we n e c e s s a r i l y have to r e c a l l where t h e burden o f p r o o f l i e s . " 
T h a t i s p r e c i s e l y the s i t u a t i o n h e r e . We a r e s i m p l y u n a b l e to 
d e t e r m i n e on t h i s r e c o r d whether c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n 
a c t u a l l y worsened or i f he j u s t e x p e r i e n c e d an i n c r e a s e i n 
symptoms. 

Alt h o u g h we have c o n c l u d e d t h a t we a r e u n a b le t o make an 
a c c u r a t e d e t e r m i n a t i o n o f what Dr. Roy's p o s i t i o n i s , i f we were 
f o r c e d to h a z a r d a g u e s s we would p r o b a b l y c o n c l u d e t h a t a prepon
d e r a n c e o f Dr. Roy's s t a t e m e n t s a r e to the e f f e c t t h a t c l a i m a n t 
o n l y e x p e r i e n c e d an i n c r e a s e i n p a i n a s a r e s u l t of working on a 
c o n c r e t e f l o o r a t Mazama. At no time d i d Dr. Roy f i n d any e v i d e n c e 
of i n f l a m m a t i o n of the f a s c i a or the b u r s a of the tendons which he 
i n d i c a t e d would be e x p e c t e d i f t h e r e was an a c t u a l p a t h o l o g i c a l 
w o r s e n i n g . I n f a c t , Dr.'.Roy was u n a b l e to f i n d any o b j e c t i v e 
e v i d e n c e of any type t h a t would i n d i c a t e a w o r s e n i n g . 

F u r t h e r m o r e , we b e l i e v e t h a t t h e r e a r e a d d i t i o n a l d i f f i c u l t i e s 
p r e s e n t when t h e Gygi t e s t i s a p p l i e d . C l a i m a n t t e s t i f i e d t h a t he 
e x p e r i e n c e d or would a n t i c i p a t e e x p e r i e n c i n g p a i n whenever he was 
s t a n d i n g f o r a p e r i o d of time on v i r t u a l l y any s u r f a c e . Even i f a 
s o l e l y symptomatic w o r s e n i n g were compensable, we s t i l l t h i n k t h a t 
some s t r o n g e r l i n k between work a c t i v i t i e s and i n c r e a s e d symptoms 
would be n e c e s s a r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 7, 1992 i s r e v e r s e d . The S A I F 
C o r p o r a t i o n ' s October 9, 1981 d e n i a l i s r e i n s t a t e d and a f f i r m e d . 

FRED A. MOORE, C l a i m a n t WCB 8 1 - 0 1 9 2 8 
P a u l W i g g i n s , C l a i m a n t ' s A t t o r n e y A u g u s t 2 2 , 1 9 8 3 
C h e n e y & K e l l e y , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members B a r n e s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Knapp's o r d e r w h i c h : (1) 
Found c l a i m a n t was not p e r m a n e n t l y and t o t a l l y d i s a b l e d a s a r e s u l t 
of h i s September 1978 r i g h t hand i n j u r y ; (2) i n c r e a s e d c l a i m a n t ' s 
p a r t i a l d i s a b i l i t y award from 801 l o s s of the r i g h t f o r e a r m ( h a n d ) , 
g r a n t e d by t h e J u l y 21, 1980 D e t e r m i n a t i o n O r d e r , to 90% l o s s of 
the r i g h t f o r e a r m ( h a n d ) ; and (3) a l l o w e d the employer t o s e t o f f 
i t s overpayment of compensation f o r temporary t o t a l d i s a b i l i t y t h a t 
was p a i d between the m e d i c a l l y s t a t i o n a r y d a t e and the i s s u a n c e of 
the D e t e r m i n a t i o n O r d e r . 

R e g a r d i n g c l a i m a n t ' s c h a l l e n g e s to the R e f e r e e ' s f i r s t and 
t h i r d c o n c l u s i o n s , we a f f i r m and adopt t h o s e p o r t i o n s of the 
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R e f e r e e ' s o r d e r f i n d i n g t h a t c l a i m a n t i s not t o t a l l y d i s a b l e d and 
t h a t t h e employer i s e n t i t l e d to a s e t o f f . 

E x t e n t of p a r t i a l d i s a b i l i t y i s the c l o s e s t q u e s t i o n . 
C l a i m a n t c o n t e n d s t h a t he s h o u l d be awarded compensation f o r 100% 
l o s s of u s e of h i s r i g h t hand. Some i s o l a t e d comments by v a r i o u s 
d o c t o r s s u p p o r t t h a t c o n t e n t i o n . Dr. C o l e t t i s u g g e s t e d t h a t 
c l a i m a n t may not r e g a i n any use of h i s r i g h t hand. Dr. D e a l 
s t a t e d t h a t c l a i m a n t ' s r i g h t hand f u n c t i o n was " r e a l l y no b e t t e r 
t h a n an a m p u t a t i o n a t the w r i s t . " Dr. Nye c a l c u l a t e d t h a t 
c l a i m a n t s u f f e r s 100% l o s s of use of h i s r i g h t hand. 

The R e f e r e e c o n c l u d e d , however, t h a t c l a i m a n t does r e t a i n some 
use of h i s r i g h t hand. The R e f e r e e based t h a t c o n c l u s i o n on t h e 
work t h a t c l a i m a n t had been a b l e to do s i n c e becoming m e d i c a l l y 
s t a t i o n a r y and on h i s o b s e r v a t i o n s o f c l a i m a n t ' s hand a t t he 
h e a r i n g . We a r e not a s c o n f i d e n t a s t h e R e f e r e e a p p a r e n t l y was 
t h a t c l a i m a n t ' s l i m i t e d p o s t - i n j u r y e x p e r i e n c e i s i n c o n s i s t e n t w i t h 
an award f o r 100% l o s s of c l a i m a n t ' s hand. But the R e f e r e e ' s con
c l u s i o n was a l s o based i n p a r t on h i s o b s e r v a t i o n s a t h e a r i n g , an 
o p p o r t u n i t y we do not have; and we do not f i n d t h e m e d i c a l e v i d e n c e 
s u g g e s t i n g 100% l o s s of use s u f f i c i e n t l y c o m p e l l i n g to overcome t h e 
R e f e r e e ' s o b s e r v a t i o n of some, a l b e i t v e r y l i m i t e d , r e m a i n i n g r i g h t 
hand u s e . 

Reviewed by Board Members B a r n e s and F e r r i s . 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e Q u i l l i n a n ' s o r d e r which 
awarded c l a i m a n t c o mpensation f o r permanent t o t a l d i s a b i l i t y . The 
i n s u r e r a r g u e s t h a t c l a i m a n t has f a i l e d to prove t h a t he i s t o t a l l y 
d i s a b l e d . We f i n d t h a t t h e r e a r e c r i t i c a l but unanswered q u e s t i o n s 
i n t h e r e c o r d and thu s remand t o the R e f e r e e f o r f u r t h e r 
p r o c e e d i n g s p u r s u a n t to ORS 6 5 6 . 2 9 5 ( 5 ) . 

C l a i m a n t s u f f e r e d a low back i n j u r y i n December 1978. A f t e r a 
p e r i o d of c o n s e r v a t i v e t r e a t m e n t produced l i t t l e r e l i e f , a myelo
gram was performed i n October 1981. I t r e s u l t e d i n a d i a g n o s i s of 
a h e r n i a t e d d i s c a t L 4 - 5 . Subsequent m e d i c a l r e p o r t s r e f e r 
f r e q u e n t l y to the p o s s i b i l i t y of s u r g e r y . On October 12, 1981 Dr. 
C o l e t t i recommended s u r g e r y . On December 2, 1981 Dr. Fax c a l l e d 
c l a i m a n t "an e x c e l l e n t s u r g i c a l c a n d i d a t e , " but a p p a r e n t l y 
s u g g e s t e d a CT s c a n b e f o r e making a f i n a l d e c i s i o n on s u r g e r y . On 
J a n u a r y 14, 1982 Dr. C o t t r e l l r e f e r r e d to c o n s e r v a t i v e t r e a t m e n t i n 
t h e form of home t r a c t i o n and o p i n e d : 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 6, 1982 i s a f f i r m e d . 

JOHN W. SNYDER, C l a i m a n t 
M i c h a e l D y e , C l a i m a n t ' s A t t o r n e y 
W o l f , G r i f f i t h , e t a l . , D e f e n s e A t t o r n e y s 

WCB 8 2 - 0 5 3 6 1 
A u g u s t 2 2 , 1 9 8 3 
O r d e r on R e v i e w ( R e m a n d i n g ) 

" I t h i n k t h i s home t r e a t m e n t [ t r a c t i o n ] p r o 
gram has a v e r y good chan c e of r e l i e v i n g him 
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enough to a v o i d s u r g i c a l t r e a t m e n t and keep 
him r e a s o n a b l y c o m f o r t a b l e . However, o n l y 
time w i l l t e l l . " 

On F e b r u a r y 3, 1982 Dr. C o l e t t i , who recommended s u r g e r y t h e p r i o r 
O c t o b e r , recommended a g a i n s t s u r g e r y w i t h o u t any e x p l a n a t i o n of 
t h a t change i n p o s i t i o n . On F e b r u a r y 4, 1982 Dr. C o t t r e l l 
d e s c r i b e d c l a i m a n t a s "much more c o m f o r t a b l e " a s a r e s u l t of t h e 
home t r a c t i o n program and o p i n e d : " I f e e l about 90 p e r c e n t s u r e 
t h a t we a r e going to a v o i d s u r g i c a l t r e a t m e n t . " 

I n summary: (1) Over about f i v e months f o l l o w i n g t he October 
1981 myelogram, d o c t o r s o f t e n mentioned the p o s s i b i l i t y o f s u r g e r y 
f o r c l a i m a n t ' s h e r n i a t e d d i s c ; (2) i t i s not c l e a r why s u r g e r y was 
not performed; however (3) i t a p p e a r s t h a t t h e m e d i c a l c o n s e n s u s 
was t o t r y c o n s e r v a t i v e t r e a t m e n t (home t r a c t i o n ) f i r s t and, i f 
t h a t d i d not produce m e a n i n g f u l r e l i e f , then t o o f f e r c l a i m a n t t h e 
a l t e r n a t i v e of s u r g e r y ; and (4) the most r e c e n t i n d i c a t i o n i n the 
r e c o r d , Dr. C o t t r e l l ' s F e b r u a r y 1982 r e p o r t , s u g g e s t s t h a t home 
t r a c t i o n was p r o d u c i n g m e a n i n g f u l r e l i e f . 

T h a t u n d e r s t a n d i n g of the m e d i c a l r e c o r d i s i n s t a r k c o n t r a s t 
to c l a i m a n t ' s h e a r i n g t e s t i m o n y . C l a i m a n t ' s h e a r i n g t e s t i m o n y 
p a i n t e d a b l e a k p i c t u r e of t o t a l d i s a b i l i t y ; c l a i m a n t g e n e r a l l y 
t e s t i f i e d t h a t he i s unable to s t a n d , unable to walk over h a l f a 
m i l e , u n a b l e to l i f t a n y t h i n g over 10 pounds, u n a b l e t o wash 
d i s h e s , u n a b l e t o do garden work, e t c . I n s h o r t , i f one f u l l y 
a c c e p t s c l a i m a n t ' s t e s t i m o n y , i t would seem t h a t h i s home t r a c t i o n 
t r e a t m e n t has been a d i s m a l f a i l u r e . 

G i v e n t h i s g l a r i n g c o n f l i c t between the m e d i c a l e v i d e n c e and 
the l a y t e s t i m o n y , t he q u e s t i o n s t h a t we want answered on remand 
a r e : What i s t h e c u r r e n t s t a t u s o f m e d i c a l c o n s i d e r a t i o n o f t h e 
a l t e r n a t i v e of s u r g e r y ? Has c l a i m a n t g i v e n t h e h i s t o r y t o h i s 
d o c t o r s t h a t s e e m i n g l y s u g g e s t s t h e f a i l u r e of c o n s e r v a t i v e t r e a t 
ment? I f s o , have the d o c t o r s o f f e r e d s u r g e r y to c l a i m a n t ? And i f 
s u r g e r y h a s been o f f e r e d , why has c l a i m a n t not s u b m i t t e d to i t ? I n 
s h o r t , h a s c l a i m a n t r e c e i v e d a l l m e d i c a l t r e a t m e n t t h a t i s l i k e l y 
to a c h i e v e t h e maximum p o s s i b l e r e c o v e r y . 

We c o n c l u d e i t would be i n a p p r o p r i a t e to a t t e m p t to r a t e t h e 
e x t e n t of c l a i m a n t ' s permanent d i s a b i l i t y w i t h o u t a n s w e r s t o t h e s e 
q u e s t i o n s and t h u s remand t o the R e f e r e e f o r the t a k i n g of 
a d d i t i o n a l e v i d e n c e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 14, 1982 i s v a c a t e d . T h i s 
c a s e i s remanded f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s 
o r d e r . 
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H I L A R I A 0. S I L V A , C l a i m a n t WCB 80-06191 
C a l l a h a n , H i t t l e , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 22, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 
Reviewed by Board Members B a r n e s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e W i l s o n ' s o r d e r which 
a f f i r m e d the August 5, 1980 D e t e r m i n a t i o n Order awarding c l a i m a n t 
no c o m p e n s a t i o n f o r permanent p a r t i a l d i s a b i l i t y . The s o l e i s s u e 
i s t h e e x t e n t of c l a i m a n t ' s permanent d i s a b i l i t y . 

As a r e s u l t of i n j u r y or work a c t i v i t y , c l a i m a n t now s u f f e r s 
from a c o n d i t i o n of her r i g h t s h o u l d e r d i a g n o s e d by her t r e a t i n g 
p h y s i c i a n a s b i c i p i t a l t e n d i n i t i s . C l a i m a n t t e s t i f i e d t h a t her 
r i g h t s h o u l d e r problem d e v e l o p e d g r a d u a l l y w h i l e she was employed 
i n c a r r y i n g and l i f t i n g wood components i n the e mployer's f u r n i t u r e 
p l a n t . She a t t e m p t e d a r e t u r n to work but e x p e r i e n c e d c o n t i n u i n g 
p a i n . She was l a i d - o f f due t o a r e d u c t i o n i n the work f o r c e , and 
she has not r e t u r n e d to work. C l a i m a n t t e s t i f i e d t h a t she i s 
r e q u i r e d t o use her l e f t hand a l m o s t e x c l u s i v e l y b e c a u se she c o n 
s t a n t l y e x p e r i e n c e s p a i n i n her r i g h t s h o u l d e r . She, t h e r e f o r e , 
a t t e m p t s to use her l e f t arm i n p e r f o r m i n g most a c t i v i t i e s . She 
does l i t t l e or no housework and depends upon her f a m i l y t o p e r f o r m 
h o u s e h o l d c h o r e s . She t e s t i f i e d t h a t none of the m e d i c a l t r e a t 
ments she r e c e i v e d have been b e n e f i c i a l i n a l l e v i a t i n g her symptoms 
of p a i n , and t h a t e v e r s i n c e she f i l e d her c l a i m , the c o n d i t i o n of 
her r i g h t s h o u l d e r has become p r o g r e s s i v e l y worse. C l a i m a n t ' s son 
t e s t i f i e d , c o r r o b o r a t i n g c l a i m a n t ' s t e s t i m o n y t h a t she was u n a b l e 
t o p e r f o r m any household c h o r e s due to the c o n d i t i o n o f her r i g h t 
s h o u l d e r and arm. The l a y e v i d e n c e t h u s p a i n t s a b l e a k p i c t u r e i n 
terms of the r e s i d u a l impairment of f u n c t i o n i n c l a i m a n t ' s r i g h t 
s h o u l d e r . 

The m e d i c a l e v i d e n c e i s d i r e c t l y to t he c o n t r a r y . Dr. Boyd, 
c l a i m a n t ' s t r e a t i n g o r t h o p e d i c p h y s i c i a n f o r over one and a h a l f 
y e a r s p r i o r to the h e a r i n g , r e p o r t e d on J u l y 7, 1980 t h a t o b j e c 
t i v e l y c l a i m a n t would be a b l e to resume normal work a c t i v i t y w i t h 
no r e s t r i c t i o n s . I n r e v i e w i n g Dr. Boyd's o t h e r r e p o r t s , a s w e l l a s 
h i s d e p o s i t i o n a l t e s t i m o n y , the m e d i c a l p i c t u r e t h a t emerges i s a 
worker who, a l t h o u g h n o t a m a l i n g e r e r i n any s e n s e o f t h e word, has 
a marked tendency t o magnify minor d i s c o m f o r t out of a l l p r o p o r t i o n 
to i t s a c t u a l magnitude. Dr. Boyd t e s t i f i e d t h a t c l a i m a n t ' s 
s u b j e c t i v e c o m p l a i n t s of p a i n and i n a b i l i t y to use her arm were no t 
v e r i f i e d by h i s o b j e c t i v e f i n d i n g s : 

" I am u n a b l e to show the a t r o p h y and 
[ c r e p i t u s ] and c o n s i s t e n t r e p r o d u c t i o n o f 
symptoms i n one a r e a and not over the whole 
s h o u l d e r and arm and neck. T h a t means we 
a r e d e a l i n g w i t h a f u n c t i o n a l s u b j e c t i v e 
e m o t i o n a l r e s p o n s e . " 

Dr. Boyd's r e p o r t s and t e s t i m o n y i n d i c a t e t h a t d u r i n g the time 
c l a i m a n t had been i n h i s c a r e , i n h i s e x a m i n a t i o n of c l a i m a n t ' s 
s h o u l d e r he was a b l e t o a c h i e v e a g r e a t e r p a s s i v e range of motion 
t h a n c l a i m a n t was a b l e to a c h i e v e a c t i v e l y . I n o t h e r words, 
c l a i m a n t ' s c o m p l a i n t s o f l i m i t a t i o n s i n f u n c t i o n and use were 
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c o n t r a d i c t e d by Dr. Boyd's o b j e c t i v e f i n d i n g s on e x a m i n a t i o n of 
c l a i m a n t ' s s h o u l d e r . 

Our g e n e r a l approach to r e s o l u t i o n of su c h a c o n f l i c t between 
m e d i c a l e v i d e n c e and l a y e v i d e n c e i s a s s t a t e d i n James G. Thomas, 
35 Van N a t t a 714, 715 ( 1 9 8 3 ) : 

"When t h e r e i s d i r e c t m e d i c a l e v i d e n c e from 
a p h y s i c i a n who has r e n d e r e d s i g n i f i c a n t 
t r e a t m e n t to an i n j u r e d worker which c l e a r l y 
i n d i c a t e s the e x t e n t of the wo r k e r ' s i m p a i r 
ment and which we have no r e a s o n to 
q u e s t i o n , t h a t e x p e r t o p i n i o n w i l l g e n e r a l l y 
be a c c e p t e d and t a k e p r e c e d e n c e over any 
c o n t r a r y o p i n i o n of a layman, u n l e s s t h e r e 
i s c o m p e l l i n g r e a s o n to do o t h e r w i s e . " 

Dr. Boyd r e n d e r e d s i g n i f i c a n t t r e a t m e n t to c l a i m a n t and r a t h e r 
s t r o n g l y o p i n e s t h a t c l a i m a n t has no permanent impairment. 
P u r s u a n t to Thomas, t h e r e i s no c o m p e l l i n g r e a s o n to f i n d t h e l a y 
e v i d e n c e more p e r s u a s i v e i n the f a c e of t h i s c o n t r a r y m e d i c a l e v i 
d e nce. A c c o r d i n g l y , we a f f i r m the R e f e r e e ' s o r d e r which g r a n t e d 
c l a i m a n t no compensation f o r permanent d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 10, 1982 i s a f f i r m e d . 

J I L L M. GABRIEL, C l a i m a n t WCB CV-83010 
B u r t , Swanson, e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 23, 1983 
L e o n a r d W. P e a r l m a n , A s s ' t . A.G. Cr i m e V i c t i m O r d e r 
Reviewed by Board Members L e w i s and F e r r i s . 

A p p l i c a n t , J i l l G a b r i e l , r e q u e s t s Board r e v i e w p u r s u a n t to ORS 
147.155. She a p p e a l s from a Department of J u s t i c e (Department) 
d e c i s i o n on r e v i e w which a f f i r m e d t h e Department's o r i g i n a l o r d e r 
d e n y i n g a p p l i c a n t compensation under the Crime V i c t i m ' s Compensa
t i o n A c t ( t h e A c t ) , ORS 147.005, e t s e q . The Department has f i l e d 
a c o u n t e r motion to d i s m i s s the a p p e a l . The p a r t i e s have waived a 
h e a r i n g and s u b m i t t e d the matt e r on w r i t t e n argument. 

The Department's o r i g i n a l o r d e r h e l d t h a t a p p l i c a n t was not 
e n t i t l e d to compensation under the A c t because she d i d not f i l e her 
c l a i m f o r compensation u n t i l some f o u r t e e n months a f t e r she was 
i n j u r e d i n a c r i m e . The Department a l l e g e s she f a i l e d to s a t i s f y 
the s t a t u t o r y r e q u i r e m e n t s f o r o b t a i n i n g compensation under the 
A c t . T h e s e r e q u i r m e n t s a r e s t a t e d i n ORS 147.015. which p r o v i d e s : 

"A p e r s o n i s e n t i t l e d to an award of 
compensation under ORS 147.005 to 147.365 
i f : 

" ( 1 ) He i s a v i c t i m , or i s a dependent of a 
v i c t i m of a compensable c r i m e t h a t r e s u l t e d 
i n a compensable l o s s of more than $250; 
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" ( 2 ) The a p p r o p r i a t e law enforcement 
o f f i c i a l s were n o t i f i e d of the p e r p e t r a t i o n 
of the c r i m e a l l e g e d l y c a u s i n g the d e a t h or 
i n j u r y t o the v i c t i m w i t h i n 72 h o u r s a f t e r 
i t s p e r p e t r a t i o n , u n l e s s the Department 
f i n d s good c a u s e e x i s t s f o r the f a i l u r e o f 
n o t i f i c a t i o n ; 
" ( 3 ) T h e a p p l i c a n t has c o o p e r a t e d f u l l y w i t h 
law e n forcement o f f i c i a l s i n the 
a p p r e h e n s i o n and p r o s e c u t i o n of the 
a s s a i l a n t or the Department has found t h a t 
the a p p l i c a n t ' s f a i l u r e to c o o p e r a t e was 
f o r good c a u s e ; 

" ( 4 ) The v i c t i m and h i s a s s a i l a n t were not 
r e l a t e d or s h a r i n g the same ho u s e h o l d ; 

" ( 5 ) The d e a t h or i n j u r y to the v i c t i m was 
not s u b s t a n t i a l l y a t t r i b u t a b l e to h i s 
w r o n g f u l a c t ; 

" ( 6 ) H i s a p p l i c a t i o n f o r an award of 
c ompensation under ORS 147.005 to 147.365 
i s f i l e d w i t h the Department: 

" (a) W i t h i n s i x months of the d a t e of 
the i n j u r y to the v i c t i m ; or 

" ( b ) W i t h i n s u c h f u r t h e r e x t e n s i o n of time 
a s the Department f o r good c a u s e shown, 
a l l o w s . 

The Department's o r i g i n a l o r d e r d i d not c o n t e s t whether 
a p p l i c a n t had s a t i s f i e d the f i r s t f i v e r e q u i r m e n t s . I t r e f u s e d 
the c l a i m on the b a s i s of the f a c t t h a t a p p l i c a n t d i d not f i l e h er 
c l a i m f o r b e n e f i t s u n t i l f o u r t e e n months a f t e r her c r i m i n a l l y -
c a u s e d i n j u r y . 

I n i t s d e c i s i o n on r e v i e w , the Department s a i d t h a t the o n l y 
i s s u e was whether the Department abused i t s d i s c r e t i o n i n d e c l i n i n g 
to e x t e n d the time i n which c l a i m a n t c o u l d t i m e l y f i l e f o r 
b e n e f i t s * 

FINDINGS OF FACT 

L a t e on the e v e n i n g of March 29, 1980 a c a r d r i v e n by a man 
a t t e m p t i n g to e l u d e the p o l i c e c r a s h e d i n t o two c a r s i n c l u d i n g the 
one a p p l i c a n t was r i d i n g i n . One p e r s o n was k i l l e d , and a p p l i c a n t 
was s e r i o u s l y i n j u r e d . Although p o l i c e were i m m e d i a t e l y on the 
s c e n e , t h e y d i d not g i v e a p p l i c a n t a c a r d i n f o r m i n g her o f her 
r i g h t s under the A c t . 

T h e r e i s no i n d i c a t i o n t h a t a p p l i c a n t d i d not f u l l y c o o p e r a t e 
w i t h the p o l i c e . T h e r e i s a l s o no i n d i c a t i o n t h a t a p p l i c a n t was i n 
any way r e l a t e d to the a s s a i l a n t . F i n a l l y , t h e r e i s no i n d i c a t i o n 
t h a t a p p l i c a n t i n any way c o n t r i b u t e d t o the w r o n g f u l a c t of the 
a s s a i l a n t . I n o t h e r words, we f i n d a p p l i c a n t has s a t i s f i e d a l l 
r e q u i r e m e n t s of ORS 147.015 f o r e l i g i b i l i t y f o r c o m pensation w i t h 
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the p o s s i b l e e x c e p t i o n of the t i m e l i n e s s of the a p p l i c a t i o n . We 
a l s o f i n d t h a t a p p l i c a n t has s a t i s f i e d t h a t r e q u i r m e n t f o r the 
r e a s o n s s t a t e d below. 

OPINION 

I . S t a n d a r d of Review 

We must f i r s t d e t e r m i n e under what s t a n d a r d of r e v i e w we 
o p e r a t e b e f o r e d e c i d i n g whether the Department e r r e d i n c o n c l u d i n g 
t h a t a p p l i c a n t had f a i l e d to meet the t i m e l i n e s s r e q u i r m e n t of the 
A c t . W h i l e t h e A c t s p e c i f i e s t h a t Department d e c i s i o n s a r e a p p e a l 
a b l e , i t o n l y h i n t s a t the proper scope of Board r e v i e w . 

"The Board i s not bound by r u l e s of 
e v i d e n c e or by t e c h n i c a l or f o r m a l r u l e s of 
p r o c e d u r e , and may c o n d u c t the h e a r i n g i n 
any manner t h a t w i l l a c h i e v e s u b s t a n t i a l 
j u s t i c e . However, no e v i d e n c e i s 
a d m i s s i b l e a t a h e a r i n g t h a t has not 
p r e v i o u s l y been c o n s i d e r e d by the 
Department. The d e c i s i o n by the Board 
s h a l l be f i n a l and s h a l l not be s u b j e c t t o 
f u r t h e r a d m i n i s t r a t i v e or j u d i c i a l r e v i e w . " 
ORS 1 4 7 . 1 5 5 ( 5 ) . 

W h i l e the s t a t u t e does not s p e c i f y what s t a n d a r d of r e v i e w the 
Board i s to u s e , i t does g i v e the Board broad d i s c r e t i o n to d e t e r 
mine i n what manner i t can " a c h i e v e s u b s t a n t i a l j u s t i c e . " The o n l y 
l i m i t a t i o n on the Board's r e v i e w power i s t h a t the Board may not 
admit e v i d e n c e not a l r e a d y c o n s i d e r e d by the Department. 

As a g e n e r a l r u l e the Board e x e r c i s e s de novo r e v i e w of a 
r e c o r d d e v e l o p e d a t a lower l e v e l . ORS 6 5 6 . 2 9 5 ( 5 ) . Thus, the 
Board has e x p e r i e n c e i n c o n d u c t i n g de novo r e v i e w . C o n s i d e r i n g 
the broad g r a n t of a u t h o r i t y and the Board's own e x p e r i e n c e , we 
c o n c l u d e t h a t we s h o u l d e x e r c i s e de novo r e v i e w i n Crime V i c t i m s ' 
Compensation c a s e s a l s o . We f i n d t h a t we can b e s t a c h i e v e 
" s u b s t a n t i a l j u s t i c e " through de novo r e v i e w . 

I I . C o n s t r u c t i o n of the T i m e l i n e s s S t a t u t e 

The c r u x of t h i s c a s e i s whether the Department c o r r e c t l y 
a p p l i e d ORS 147.015 (6) ( b ) . U n f o r t u n a t e l y , t h a t p o r t i o n of the 
s t a t u t e i s not a model of c l a r i t y . I t s t a t e s t h a t i n o r d e r t o 
o b t a i n c o mpensation on a c l a i m f i l e d o u t s i d e a s i x months l i m i t a 
t i o n , the c l a i m must be f i l e d " w i t h i n s u c h f u r t h e r e x t e n s i o n o f 
time a s the Department f o r good c a u s e shown, a l l o w s . " Upon exami
n a t i o n of t h a t s u b s e c t i o n , we c o n c l u d e t h a t i t r e q u i r e s a two s t e p 
a n a l y s i s . I n o r d e r to o b t a i n an e x t e n s i o n beyond the s i x months 
l i m i t a t i o n , an a p p l i c a n t i s r e q u i r e d to show good c a u s e f o r f a i l u r e 
to f i l e w i t h i n s i x months. However, even upon t h a t showing, i t i s 
w i t h i n the d i s c r e t i o n of t h e Department whether t o g r a n t an e x t e n 
s i o n or n o t . See I v a n Ouchinnokov, 34 Van N a t t a 579 ( 1 9 8 2 ) . 

The c o n c e p t o f good c a u s e i s a p p l i e d i n o t h e r s u b s e c t i o n s o f 
t h e s t a t u t e . F a i l u r e t o n o t i f y t h e p o l i c e i s e x c u s e d f o r good 
c a u s e , a s i s f a i l u r e t o c o o p e r a t e w i t h the p o l i c e . ORS 1 47.015(2) 
and ( 3 ) . However, t h e r e i s no i n d i c a t i o n i n the s t a t u t e t h a t t h e 
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Department has any d i s c r e t i o n whether to g r a n t t h o s e two e x c e p 
t i o n s . I f t h e r e i s good c a u s e , then the a p p l i c a n t has s a t i s f i e d 
t h e r e q u i r e m e n t . 

On the o t h e r hand, the e x c e p t i o n to the t i m e l i n e s s r e q u i r m e n t 
s p e a k s of a l l o w i n g an e x t e n s i o n . The word " a l l o w s " c o n n o t e s 
d i s c r e t i o n . I t does not speak i n a b s o l u t e s . Hence, we r e v i e w to 
d e t e r m i n e both whether a p p l i c a n t had good c a u s e f o r f i l i n g her 
c l a i m f o u r t e e n months a f t e r her i n j u r y and whether the Department 
abused i t s d i s c r e t i o n i n r e f u s i n g to a l l o w an e x t e n s i o n . 

I I I . Good Cause 

A p p l i c a n t ' s i n j u r y o c c u r r e d on March 29, 1980. She d i d n o t 
f i l e a c l a i m u n t i l June 8, 1981. However, i n her r e q u e s t f o r 
r e c o n s i d e r a t i o n of the Department's o r i g i n a l o r d e r , the a p p l i c a n t 
s p e c i f i c a l l y s t a t e d t h a t she was not informed o f the Crime V i c t i m ' s 
C ompensation program by the o f f i c e r s a t , t h e s c e n e . She s t a t e d t h a t 
the o n l y way she found out about the program was through a news
paper a r t i c l e c o n c e r n i n g a h i g h l y p u b l i c i z e d c r i m e . 

ORS 147.365 s t a t e s : 

" ( 1 ) A l l law enforcement a g e n c i e s i n t h i s 
s t a t e s h a l l d e l i v e r c a r d s to v i c t i m s of 
c r i m e s t a t i n g the p r o c e d u r e to be f o l l o w e d 
i n a p p l y i n g f o r c ompensation under ORS 
147.005 to 147.365. 
" ( 2 ) No law enforcement agency s h a l l be 
c i v i l l y l i a b l e f o r a f a i l u r e t o comply w i t h 
s u b s e c t i o n (1) of t h i s s e c t i o n . " 

T h i s s t a t u t e imposes an a f f i r m a t i v e duty on law e n forcement 
a g e n c i e s t o i n f o r m v i c t i m s of c r i m e of t h e i r r i g h t s under the A c t . 
The f a c t t h a t the l e g i s l a t u r e r e l i e v e d t h e s e a g e n c i e s o f c i v i l 
l i a b i l i t y f o r f a i l u r e to comply w i t h t h e i r duty does not d i m i n i s h 
the f a c t t h a t the s t a t u t e imposes an a f f i r m a t i v e d u t y . The o b v i o u s 
i n t e n t of the l e g i s l a t u r e was t o make s u r e t h a t v i c t i m s of c r i m e 
were informed by the p o l i c e o f t h e i r r i g h t s . I n view o f t h i s 
i n t e n t we have h e l d t h a t f a i l u r e of the p o l i c e to p r o v i d e a v i c t i m 
w i t h a c a r d i n f o r m i n g her/him o f r i g h t s under the A c t c o n s t i t u t e s 
a p r i m a f a c i e showing o f good c a u s e f o r a l a t e f i l i n g . I v a n 
O u c h i n n i k o v , s u p r a . We, t h e r e f o r e , f i n d t h a t a p p l i c a n t had good 
c a u s e f o r the l a t e f i l i n g of her c l a i m . 

I V . Abuse o f D i s c r e t i o n 

A f t e r c o n c l u d i n g t h a t c l a i m a n t had good c a u s e f o r f i l i n g her 
c l a i m l a t e , we must then r e s o l v e the q u e s t i o n o f whether the 
Department abused i t s d i s c r e t i o n i n r e f u s i n g to a l l o w an e x t e n s i o n . 

The Department has never adopted a d m i n i s t r a t i v e r u l e s to g u i d e 
i t i n e x e r c i s i n g i t s d i s c r e t i o n i n t h i s a r e a . R a t h e r , i t r e l i e s on 
" a d m i n i s t r a t i v e p r a c t i c e . " 

" [ I ] t h a s been the a d m i n i s t r a t i v e p r a c t i c e 
of the Crime V i c t i m s ' Compensation Program, 
s i n c e i t s b e g i n n i n g , not to a l l o w c l a i m s 
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f i l e d beyond one y e a r from the d a t e of the 
i n j u r y on the grounds t h a t such l a t e f i l i n g 
i m p a i r e d the a b i l i t y of the Program to 
p r o p e r l y p r o c e s s t h o s e c l a i m s . " 

By f a i l i n g to adopt a d m i n i s t r a t i v e r u l e s , t h e Department has f a i l e d 
t o p r o v i d e n o t i c e t h a t t h e r e i s an a b s o l u t e d e a d l i n e of one y e a r 
f o r f i l i n g c l a i m s . 

The Department a r g u e s t h a t such l a t e f i l i n g s p r e j u d i c e i t i n 
i t s a b i l i t y t o p r o c e s s c l a i m s . However, t h e r e i s no i n d i c a t i o n 
t h a t the Department was p r e j u d i c e d i n i t s a b i l i t y t o p r o c e s s t h i s 
c l a i m . I t was a b l e to p r o v i d e e x t e n s i v e p o l i c e r e p o r t s which 
i n c l u d e d the names of a l l w i t n e s s e s to the i n c i d e n t and the name 
and a d d r e s s of both the a l l e g e d a s s a i l a n t and h i s f a t h e r . 

The Department d e n i e d a p p l i c a n t ' s c l a i m s i m p l y b e c a u s e she d i d 
not f i l e i t w i t h i n the one y e a r " p o l i c y " d e a d l i n e d e s p i t e the f a c t 
t h a t c l a i m a n t was a b l e t o d emonstrate good c a u s e f o r her l a t e 
f i l i n g . The department made no e f f o r t t o prove t h a t i t was i n any 
way p r e j u d i c e d by the l a t e f i l i n g . We b e l i e v e t h a t the d e n i a l of 
a c l a i m b e c a u s e o f l a t e f i l i n g (where good c a u s e has been shown) 
w i t h o u t f i r s t making a showing t h a t i t was p r e j u d i c e d by the l a t e 
f i l i n g i s an abuse of d i s c r e t i o n . We h o l d , t h e r e f o r e , t h a t the 
Department abused i t s d i s c r e t i o n i n d e n y i n g t h i s c l a i m . 

ORDER 

The Department of J u s t i c e ' s d e c i s i o n on r e v i e w of September 
18, 1981 i s r e v e r s e d . The c l a i m i s remanded to the Department f o r 
p r o c e s s i n g i n a c c o r d a n c e w i t h t h i s o r d e r . The Department's motion 
to d i s m i s s i s d e n i e d . 

CHARLES W. GODDARD, C l a i m a n t WCB 82-02872 
P o z z i , e t aV., C l a i m a n t ' s A t t o r n e y s A u g u s t 2 3 , 1983 
Wol f , G r i f f i t h , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members B a r n e s and F e r r i s . 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e Gemmell's o r d e r w h i c h 
awarded c l a i m a n t 65% u n s c h e d u l e d d i s a b i l i t y , t h a t b e i n g an i n c r e a s e 
of 45% over the amount awarded by D e t e r m i n a t i o n O r d e r s . The s o l e 
i s s u e i s e x t e n t of d i s a b i l i t y . 

C l a i m a n t , 53 y e a r s o l d a t the time o f h e a r i n g , compensably 
i n j u r e d h i s low back on March 1, 1977 when he attempted to c a t c h a 
s o l i d c o r e door. He was working a t t h a t time r e p a i r i n g d o o r s , work 
t h a t i s c l a s s i f i e d a s heavy. He d e v e l o p e d low back p a i n w i t h no 
r a d i c u l o p a t h y . C l a i m a n t never r e t u r n e d to h i s door r e p a i r j o b . 
A f t e r he became m e d i c a l l y s t a t i o n a r y , he went to work f o r a home 
improvement company. A D e t e r m i n a t i o n Order d a t e d May 18, 1978 
awarded c l a i m a n t 5% u n s c h e d u l e d d i s a b i l i t y . He s u b s e q u e n t l y began 
h i s own home r e m o d e l i n g b u s i n e s s . 

I n J u l y 1981 c l a i m a n t a g g r a v a t e d h i s low back when he was 
opening a c a r door. He was e v a l u a t e d by O r t h o p a e d i c C o n s u l t a n t s i n 
August 1981. They d i a g n o s e d c h r o n i c low back s t r a i n w i t h marked 
p o s t u r a l d e f o r m i t y . The C o n s u l t a n t s noted no f u n c t i o n a l i n t e r f e r -
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e n c e . They f e l t c l a i m a n t was not then m e d i c a l l y s t a t i o n a r y , but 
o p i n e d t h a t a t most he c o u l d r e t u r n to l i g h t work when he became 
s t a t i o n a r y . They f e l t s u r e he c o u l d not r e t u r n t o e i t h e r of h i s 
p r e v i o u s o c c u p a t i o n s . H i s t r e a t i n g p h y s i c i a n , Dr. K i r c h i m , a g r e e d 
w i t h O r t h o p a e d i c C o n s u l t a n t s ' r e p o r t . C l a i m a n t c o n t i n u e s t o manage 
h i s home rem o d e l i n g b u s i n e s s w i t h o u t doing any of the a c t u a l p h y s i 
c a l l a b o r . 

C l a i m a n t was e v a l u a t e d a t the C a l l a h a n C e n t e r i n November 
1981. Dr. S t o r i n o o p i n e d t h a t c l a i m a n t i s o n l y a b l e to s i t f o r one 
hour a t a t i m e , to s t a n d f o r one h a l f hour a t a time and t o walk 
f o r one hour a t a t i m e . He f e l t t h a t c l a i m a n t i s l i m i t e d to l i g h t 
work. He s a i d c l a i m a n t p r o b a b l y c o u l d not r e t u r n to h i s p r e v i o u s 
j o b s . 

I n J a n u a r y 1982 Dr. Newfeld examined c l a i m a n t . He r e p o r t e d 
t h a t c l a i m a n t e x p e r i e n c e s a s h a r p p a i n i n h i s lower back and b u t 
t o c k s w i t h numbness on the l e f t s i d e of h i s l e g . He s a i d c l a i m a n t 
has t r o u b l e s t a n d i n g a f t e r b e ing s e a t e d f o r a t i m e . Dr. N e u f e l d 
o b s e r v e d a s i g n i f i c a n t l i s t to the l e f t w i t h poor bending of the 
lumbar s p i n e t o t h e r i g h t . C l a i m a n t c o u l d o n l y bend so t h a t h i s 
f i n g e r t i p s r e a c h e d h i s k n e e s . H i s e x t e n s i o n was 50% o f n o rmal. 

A D e t e r m i n a t i o n Order d a t e d J a n u a r y 21, 1982 awarded c l a i m a n t 
an a d d i t i o n a l 15% u n s c h e d u l e d d i s a b i l i t y . C l a i m a n t a p p e a l e d t h a t 
D e t e r m i n a t i o n O r d e r . At h e a r i n g c l a i m a n t t e s t i f i e d c o n c e r n i n g the 
amount of p a i n he e x p e r i e n c e s . He s a i d he c o n s t a n t l y has s h a r p 
p a i n s i n h i s back, which a t t i m e s a r e e x c r u c i a t i n g . He s a i d he 
sometimes has s h a r p p a i n s i n h i s l e g s and m uscle spasms i n h i s 
f e e t . When he t w i s t s h i s p a i n g e t s worse. 

The R e f e r e e found c l a i m a n t ' s l o s s of wage e a r n i n g c a p a c i t y 
j u s t i f i e d an award f o r 65% u n s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y . 

C o n s i d e r i n g the g u i d e l i n e s i n OAR 436-65-600 e t s e q . , and com
p a r i n g t h i s c a s e to o t h e r s i m i l a r c a s e s , we c o n c l u d e t h a t c l a i m a n t 
would be more a p p r o p r i a t e l y compensated by a t o t a l award of 45%. 
We base t h i s c o n c l u s i o n on the f o l l o w i n g a n a l y s i s . No p h y s i c i a n 
s p e c i f i c a l l y r a t e s c l a i m a n t ' s impairment due t o h i s compensable 
i n j u r y . The m e d i c a l e v i d e n c e r e f l e c t s impairment i n the form of 
l i m i t a t i o n of motion and r e s t r i c t i o n s on l i f t i n g . C l a i m a n t ' s 
t e s t i m o n y e s t a b l i s h e s impairment i n the form o f d i s a b l i n g p a i n . I t 
would appear t h a t c l a i m a n t s u f f e r s from about 25%^30% whole p e r s o n 
i m p a i r m e n t . C l a i m a n t ' s age of 53 y i e l d s a +8 v a l u e . H i s e d u c a t i o n 
( h i g h s c h o o l g r a d u a t e ) , i n t e l l i g e n c e and the r e l e v a n t l a b o r market 
f i n d i n g s have no i m p a c t . C l a i m a n t ' s p r e v i o u s work was heavy and he 
i s now l i m i t e d to l i g h t work; we a s s i g n an a d a p t a b i l i t y v a l u e of 
+10. H i s work e x p e r i e n c e a t h i s p r e v i o u s j o b r e q u i r e d s i g n i f i c a n t 
t r a i n i n g , which h e r e l e a d s t o a +5 v a l u e . Combining a l l t h e s e 
v a l u e s y i e l d s a d i s a b i l i t y r a t i n g of 45%, w h i c h we t h i n k i s a ppro
p r i a t e i n t h i s c a s e , w h i c h i n v o l v e s a n o - s u r g e r y i n j u r y t o a h i g h 
s c h o o l g r a d u a t e who has been a b l e to c o n t i n u e working i n a 
m a r g i n a l / s u p e r v i s o r y p o s i t i o n d e s p i t e h i s l i m i t a t i o n s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 18, 1982 i s m o d i f i e d . 
C l a i m a n t i s awarded 144° f o r 45% u n s c h e d u l e d permanent d i s a b i l i t y ; 
t h i s award i s i n l i e u of a l l p r i o r awards. C l a i m a n t ' s a t t o r n e y ' s 
f e e s h a l l be a d j u s t e d a c c o r d i n g l y . 
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JOSEPH E . GUILLORY, C l a i m a n t WCB 82-09332 
M i c h a e l Dye, C l a i m a n t ' s A t t o r n e y A u g u s t 23, 1983 
Schwabe, W i l l i a m s o n , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 
Reviewed by Board Members F e r r i s and B a r n e s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e N i c h o l ' s o r d e r which 
u p h e l d t h e s e l f - i n s u r e d e m p l o y e r ' s d e n i a l of c l a i m a n t ' s a g g r a v a t i o n 
c l a i m . 

C l a i m a n t s u s t a i n e d compensable low back i n j u r i e s i n 1976, 1977 
and 1981. The r e s u l t i n g c l a i m s were a l l c l o s e d w i t h no awards f o r 
permanent d i s a b i l i t y . I n June 1982 c l a i m a n t was l a i d o f f due t o 
the e m p l o y e r ' s c l o s u r e of a m i l l and c l a i m a n t then began working i n 
a f a m i l y - r u n c l e a n i n g b u s i n e s s . C l a i m a n t a l l e g e s he s u f f e r e d a 
sudden o n s e t of back p a i n i n J u l y 1982 w h i l e g e t t i n g i n t o t h e van 
used i n t h a t c l e a n i n g b u s i n e s s . C l a i m a n t ' s r e s u l t i n g a g g r a v a t i o n 
c l a i m p r e s e n t s the i s s u e of whether h i s p r i o r (1977-81) i n d u s t r i a l 
i n j u r i e s m a t e r i a l l y c o n t r i b u t e d to h i s low back d i s a b i l i t y a f t e r 
the J u l y 1982 i n c i d e n t . 

The R e f e r e e found t h a t c l a i m a n t had f a i l e d to so e s t a b l i s h 
based on her c o n c l u s i o n t h a t c l a i m a n t tended to e m b e l l i s h h i s prob
lems, what she viewed a s the c o n c l u s o r y n a t u r e of Dr. P o u l s o n ' s 
o p i n i o n and her i n t e r p r e t a t i o n t h a t O r t h o p a e d i c C o n s u l t a n t s ' r e p o r t 
d i d n o t a d d r e s s t h e i s s u e of c a u s a t i o n . 

S i n c e t h e r e i s no i s s u e of c o m p e n s a b i l i t y o f c l a i m a n t ' s 
e a r l i e r i n j u r i e s , nor does the employer r a i s e any q u e s t i o n a s t o 
whether t h e J u l y 1982 i n c i d e n t o c c u r r e d i n any way o t h e r t h a n 
c l a i m a n t r e l a t e d , c l a i m a n t ' s c r e d i b i l i t y or l a c k t h e r e o f i s n o t 
c r i t i c a l w i t h r e s p e c t t o t h e s e i s s u e s . On t h e o t h e r hand, t h e r e 
i s a s u g g e s t i o n t h a t t h e m e d i c a l o p i n i o n s i n t h e r e c o r d may have 
been based on d i f f e r e n t h i s t o r i e s from c l a i m a n t . To t h i s e x t e n t , 
c l a i m a n t ' s c r e d i b i l i t y i s i m p o r t a n t i n a s s e s s i n g the m e d i c a l 
o p i n i o n s . 

We a g r e e w i t h t h e R e f e r e e t h a t Dr. P o u l s o n ' s e m p h a t i c s t a t e 
ment of h i s o p i n i o n ("There i s no doubt i n my mind t h a t t h i s i s 
o n l y an a g g r a v a t i o n of the p r e - e x i s t i n g c o n d i t i o n , w h i c h makes t h e 
p r e v i o u s i n j u r i e s . . . the m a t e r i a l c a u s e of h i s p r e s e n t com
p l a i n t s . " ) does not c a r r y the day w i t h o u t e x p l a n a t i o n or a n a l y s i s , 
w hich Dr. P o u l s o n does not o f f e r . F i r s t , Dr. P o u l s o n a d m i t s t h a t 
c l a i m a n t " d i d n o t g i v e me a v e r y good h i s t o r y , " but then does not 
i n d i c a t e what h i s t o r y he i s r e l y i n g on i n the f o r m u l a t i o n o f h i s 
o p i n i o n . Second, Dr. P o u l s o n i n s i s t s t h a t c l a i m a n t ' s problems 
a f t e r J u l y 1982 i n c l u d e a p r o t r u s i o n o f the L4-5 d i s c . However, 
t h a t d i a g n o s i s i s not s h a r e d by Dr. K e l l y , a r a d i o l o g i s t who i n t e r 
p r e t e d the August 1982 myelogram r e s u l t s . Assuming c l a i m a n t does 
have a p r o t r u d e d d i s c and t h a t the d i s c i n j u r y o c c u r r e d b e f o r e 
c l a i m a n t was l a i d o f f i n June 1982, the q u e s t i o n a r i s e s of how 
c l a i m a n t was a b l e to c o n t i n u e p e r f o r m i n g h i s r e g u l a r j o b , which he 
d i d u n t i l l a i d o f f , w i t h o u t a p p a r e n t d i s a b i l i t y . Assuming c l a i m a n t 
does have a d i s c w h i c h d i d not p r o t r u d e u n t i l a f t e r t h e l a y - o f f , 
t h e q u e s t i o n a r i s e s : what i s the c a u s a l l i n k w i t h t h e p r i o r i n d u s 
t r i a l i n j u r i e s which were d i a g n o s e d a s s o f t t i s s u e i n j u r i e s . Dr. 
Po u l s o n does not answer any of t h e s e q u e s t i o n s . 
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F i n a l l y , a l t h o u g h we a g r e e w i t h the R e f e r e e t h a t O r t h o p a e d i c 
C o n s u l t a n t s ' r e p o r t does not h i t any b u l l s e y e s , we t h i n k t h a t 
r e p o r t o f f e r s some p o s s i b l y h e l p f u l i n s i g h t . Dr. S t a i n s b y , w r i t i n g 
f o r the C o n s u l t a n t s , o p i n e s : 

"The d i a g n o s i s of lumbar s p r a i n , 
h i s t o r i c a l l y , i s not s p e c i f i c a l l y r e l a t e d t o 
h i s o f f the [ j o b ] i n j u r y of J u l y 7, 1982, 
but i n my o p i n i o n i s r e l a t e d to the t h r e e 
p r i o r o n - t h e - j o b i n j u r i e s which have been 
documented a s w e l l a s the o f f - t h e - j o b i n j u r y 
of J u l y 7, 1982. 

" I n my o p i n i o n , the J u l y 7, 1982 ' i n j u r y ' 
d i d not s i g n i f i c a n t l y i n c r e a s e any i m p a i r 
ment p r e s e n t i n t h i s i n d i v i d u a l ' s lumbar 
back*" 

T h e r e i s no r e q u i r e m e n t t h a t an a g g r a v a t i o n c l a i m be based upon 
" s i g n i f i c a n t " i n c r e a s e i n impairment. But i n c o n t e x t w i t h the r e s t 
of t h i s r e p o r t , i t a p p e a r s t h a t Dr. S t a i n s b y may be s a y i n g t h a t 
c l a i m a n t had or p o s s i b l y had permanent impairment a s a r e s u l t of 
h i s 1976, 1977 and 1981 i n d u s t r i a l i n j u r i e s (even though he d i d not 
r e c e i v e any awards f o r permanent d i s a b i l i t y ) and t h a t c l a i m a n t ' s 
c o n d i t i o n was b a s i c a l l y unchanged i n 1982. I f t h i s i s Dr. 
S t a i n s b y ' s o p i n i o n , c l a i m a n t cannot use t h i s " a g g r a v a t i o n c l a i m " 
a s a means of c o l l a t e r a l l y a t t a c k i n g the f a c t t h a t he was not 
p r e v i o u s l y awarded any compensation f o r permanent d i s a b i l i t y . 
Deaton v. S A I F , 33 Or App 261 ( 1 9 7 8 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 17, 1982 i s a f f i r m e d . 

PEARL M. LUKENS, C l a i m a n t WCB 82-05197 
B i s c h o f f e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 23, 1983 
Wolf, G r i f f i t h , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members L e w i s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e S e i f e r t ' s o r d e r a f f i r m i n g 
a D e t e r m i n a t i o n Order which awarded c l a i m a n t 25% s c h e d u l e d perma
nent p a r t i a l d i s a b i l i t y f o r i n j u r y to her r i g h t f o r e a r m ( w r i s t ) . 
The o n l y i s s u e on r e v i e w i s e x t e n t of d i s a b i l i t y to her r i g h t 
f o r e a r m . 

C l a i m a n t i s a 60 y e a r o l d d i s h w a s h e r who has r i g h t c a r p a l 
t u n n e l syndrome. The c o n d i t i o n has been a c c e p t e d a s a compensable 
o c c u p a t i o n a l d i s e a s e . She has had t h r e e s u r g e r i e s i n v o l v i n g her 
r i g h t c a r p a l t u n n e l . 

Dr. Schwan of the C a l l a h a n C e n t e r p r o v i d e s o b j e c t i v e m e d i c a l 
e v i d e n c e of c l a i m a n t ' s l o s s of r i g h t w r i s t f u n c t i o n . He r e p o r t s 
l o s s of r i g h t w r i s t d o r s i f l e x i o n , r i g h t w r i s t palmar f l e x i o n , 
r a d i a l and u l n a r d e v i a t i o n , and l o s s of g r i p s t r e n g t h . He a l s o 
s t a t e d t h a t c l a i m a n t i s unable to r e t u r n to her o c c u p a t i o n of n i n e 
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y e a r s a s a d i s h w a s h e r , or to any o t h e r o c c u p a t i o n r e q u i r i n g p r o 
longed s t a n d i n g or use of the hands or w r i s t s . 

C l a i m a n t t e s t i f i e d t h a t she e x p e r i e n c e d no l i m i t a t i o n i n her 
r i g h t a r m / w r i s t / h a n d b e f o r e the o n s e t of her o c c u p a t i o n a l d i s e a s e . 
She now e x p e r i e n c e s a l m o s t c o n s t a n t p a i n and numbness i n a l l f i v e 
f i n g e r s of her r i g h t hand, p a r t i c u l a r l y i n t o the i n d e x , m i d d l e 
f i n g e r and thumb. She cannot use s m a l l hand t o o l s s u c h a s 
c r o c h e t i n g n e e d l e s . She e x p e r i e n c e s p a i n when doing housework, 
t y i n g her sh o e s or d r i v i n g a c a r . She has such a degree of numb
n e s s t h a t she has c u t her f i n g e r s and s c a l d e d h e r s e l f s e v e r a l 
t i m e s . She a l s o drops t h i n g s because of the l o s s of g r i p s t r e n g t h . 

We lo o k a t c l a i m a n t ' s permanent l o s s of use or f u n c t i o n i n 
e v a l u a t i n g her s c h e d u l e d i n j u r y . ORS 656.214. U s i n g the g u i d e 
l i n e s i n OAR 436-65-520 e t s e q . , we add the ra n g e s o f motion 
i n v o l v i n g t h e same body p a r t and combine t h a t t o t a l w i t h t h e o t h e r 
impairment f i n d i n g s . 

Dr. Schwan r e p o r t e d the f o l l o w i n g r a n g e s of motion: r i g h t 
w r i s t d o r s i f l e x i o n 50°; r i g h t w r i s t v o l a r [palmar] f l e x i o n 60°; 
r a d i a l d e v i a t i o n r i g h t w r i s t 10°; u l n a r d e v i a t i o n r i g h t w r i s t 20°. 
We c o n v e r t t h e s e f i n d i n g s i n t o p e r c e n t a g e s by u s i n g the AMA "Guides 
to the E v a l u a t i o n of Permanent Impairment," and then add them. 
T h i s y i e l d s 8%. 

The 8% f i g u r e i s then combined w i t h the documented l o s s of 
g r i p s t r e n g t h c a u s e d by impairment of the median n e r v e . C l a i m a n t ' s 
g r i p s t r e n g t h i n the r i g h t (dominant) hand was 15 pounds. The 
impairment f a c t o r f o r l o s s of g r i p s t r e n g t h i s thu s 30%. 

F i n a l l y , we c o n c l u d e from the e v i d e n c e t h a t c l a i m a n t ' s p a i n 
c o n t r i b u t e s to her impairment. A c c o r d i n g l y , we combine an a d d i 
t i o n a l 5% f i g u r e w i t h the o t h e r impairment r a t i n g s . 

Combining t h e 8% t o t a l d e r i v e d from adding t h e r a n g e s o f 
motion, the 30% t o t a l from l o s s of g r i p s t r e n g t h and the 5% t o t a l 
f o r d i s a b l i n g p a i n y i e l d s 40% when p r o p e r l y rounded t o t h e n e a r e s t 
5%. We have a l s o compared t h i s c a s e w i t h s i m i l a r c a s e s and f i n d 
t h a t 40% s c h e d u l e d d i s a b i l i t y i s c o n s i s t e n t w i t h them. We, t h e r e 
f o r e , r e v e r s e the R e f e r e e ' s o r d e r and g r a n t c l a i m a n t a 40% 
s c h e d u l e d d i s a b i l i t y award f o r her r i g h t f o r e a r m ( w r i s t ) c o n d i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 18, 1982 i s r e v e r s e d . 
C l a i m a n t i s awarded 40% s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r 
i n j u r y to her r i g h t f o r e a r m ( w r i s t ) . T h i s i s i n l i e u of any p r i o r 
awards f o r such i n j u r y . C l a i m a n t ' s a t t o r n e y i s a l l o w e d 25% of the 
i n c r e a s e d compensation not to exceed $3,000, p a y a b l e o u t of and not 
i n a d d i t i o n to c l a i m a n t ' s c o mpensation. 
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WALTER D. ROELLE, C l a i m a n t 
C a s h P e r r i n e , C l a i m a n t ' s A t t o r n e y 
M i n t u r n , e t a l . , D e f e n s e A t t o r n e y s 

WCB 82-11738 
A u g u s t 23, 1983 
O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e Seymour's 
o r d e r o v e r t u r n i n g i t s d e n i a l of c l a i m a n t ' s l e f t h e r n i a p r o b l e m s . 
C l a i m a n t c r o s s - r e q u e s t s r e v i e w on t h e i s s u e of whether S A I F s h o u l d 
have been p e n a l i z e d f o r an u n r e a s o n a b l e d e n i a l . 

On November 14, 1975 c l a i m a n t s u s t a i n e d a compensable g r o i n 
i n j u r y w h i l e l i f t i n g heavy boxes. He i n i t i a l l y c o m p l a i n e d of a 
b u l g i n g on h i s r i g h t s i d e and p a i n i n h i s r i g h t s i d e and l e g . 
However, on November 17, 1975 Dr. Rohberg s u b m i t t e d a form 827 t o 
S A I F i n w h i c h he d i a g n o s e d c l a i m a n t a s h a v i n g " b i l a t e r a l i n g u i n a l 
h e r n i a . " On November 19, 1975 t h e r i g h t h e r n i a was o p e r a t e d on. 
On December 17, 1975 the l e f t h e r n i a was o p e r a t e d on. The o r i g i n a l 
D e t e r m i n a t i o n Order from 1977 i s not i n t h i s r e c o r d , and n e i t h e r i s 
t h e r e any o t h e r d i r e c t e v i d e n c e t h a t t h e l e f t h e r n i a was a c c e p t e d . 
However, t h e r e i s a l s o no i n d i c a t i o n i n the f i l e t h a t the l e f t 
h e r n i a c o n d i t i o n was e v e r d e n i e d u n t i l November 10, 1982. B e c a u s e 
the d o c t o r ' s r e p o r t o f b i l a t e r a l i n g u i n a l h e r n i a c l e a r l y c o n s t i 
t u t e s a c l a i m f o r both t h e r i g h t and l e f t h e r n i a s and b e c a u s e t h e r e 
i s no i n d i c a t i o n S A I F e v e r d e n i e d t h a t c l a i m u n t i l 1982, we con
c l u d e t h a t i t was i n a c c e p t e d s t a t u s u n t i l a t l e a s t November 10, 

C l a i m a n t c o n t i n u e d to have problems w i t h the r i g h t h e r n i a 
w h i c h n e c e s s i t a t e d numerous s u r g e r i e s . He had no problems w i t h 
the l e f t s i d e u n t i l l a t e 1981. T h e r e was some q u e s t i o n whether 
c l a i m a n t a c t u a l l y had a l e f t h e r n i a a t t h a t t i m e , but by l a t e 1982 
h i s p h y s i c i a n had c o n c l u d e d t h a t indeed he had a r e c u r r e n t l e f t 
h e r n i a f o r whic h s u r g e r y s h o u l d be a u t h o r i z e d . 

Dr. Norton r e v i e w e d c l a i m a n t ' s f i l e and o p i n e d : 
"Those [ h e r n i a s ] t h a t r e c u r a t a more remote 
p e r i o d i n t i m e , which may be many y e a r s 
l a t e r , a r e t h e r e s u l t of i n t r a - a b d o m i n a l 
p r e s s u r e a c t i n g upon i n a d e q u a t e t i s s u e , 
i . e . , t h e s c a r t i s s u e of t h e r e p a i r . 

" I f the l e f t i n g u i n a l h e r n i a was a c c e p t e d 
a s a compensable ' i n j u r y ' (which i t was 
n o t ) . . . t h e n t h e c u r r e n t problem o f a 
r e c u r r e n t h e r n i a would have t o be 
c o n s i d e r e d m e d i c a l l y a s a c o n t i n u a t i o n o f 
the same problem t h a t was t r e a t e d i n 1975." 

The R e f e r e e s a i d t h a t he viewed t h e c r i t i c a l i s s u e a s b e i n g 
whether S A I F ' s d e n i a l of November 1982 was a d e n i a l o f t h e l e f t 
h e r n i a from t h e o u t s e t or m e r e l y a d e n i a l of the l e f t h e r n i a c o n d i 
t i o n a s i t e x i s t e d i n 1982. He c o n c l u d e d t h a t i t was m e r e l y a 
d e n i a l of the c o n d i t i o n a s i t e x i s t e d i n 1982 and found, based on 
Dr. Norton's r e p o r t , t h a t t h e c o n d i t i o n i n 1982 was r e l a t e d to t h e 
c o n d i t i o n t r e a t e d i n 1975. 

1982. 

**** 
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I t i s u n c l e a r whether S A I F i n t e n d e d to deny the e n t i r e l e f t 
h e r n i a c o n d i t i o n from t h e o u t s e t or m e r e l y t h e c o n d i t i o n a s i t 
e x i s t e d i n 1982. The C o u r t of A p p e a l s has r e c e n t l y h e l d t h a t an 
i n s u r e r c a n n o t u n i l a t e r a l l y deny a c l a i m a f t e r an award or a r r a n g e 
ment of compensation has become f i n a l . Bauman v. S A I F , 62 Or App 
323 ( 1 9 8 3 ) . We have found t h a t t h e l e f t h e r n i a c o n d i t i o n was 
a c c e p t e d i n 1975 and c o n t i n u e d to be a c c e p t e d u n t i l the d e n i a l of 
November 1982. Dur i n g t h e i n t e r v a l a t l e a s t two D e t e r m i n a t i o n 
O r d e r s i s s u e d . The D e t e r m i n a t i o n O r d e r s were never c h a l l e n g e d and 
t h u s became f i n a l by o p e r a t i o n of law. C o n s e q u e n t l y , under Bauman, 
S A I F c o u l d not deny the l e f t i n g u i n a l h e r n i a from the o u t s e t . At 
most i t c o u l d deny c o m p e n s a b i l i t y of i t a s i t e x i s t e d i n 1982. 
We, t h e r e f o r e , a g r e e w i t h the R e f e r e e . 

The e v i d e n c e from Dr. Norton i s c l e a r t h a t not o n l y d i d 
c l a i m a n t ' s l e f t h e r n i a worsen, but i t was d i r e c t l y r e l a t e d to the 
a c c e p t e d s u r g e r y i n 1975. A c c o r d i n g l y , c l a i m a n t ' s c u r r e n t l e f t 
h e r n i a c o n d i t i o n i s compensable. 

We a g r e e w i t h the R e f e r e e t h a t c l a i m a n t i s n o t e n t i t l e d to a 
p e n a l t y f o r an u n r e a s o n a b l e d e n i a l . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 16, 1983 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $400 f o r s e r v i c e s on Board r e v i e w , 
to be p a i d by t he S A I F C o r p o r a t i o n . 

RAYMOND THORNSBERRY, C l a i m a n t WCB 80-09765 
P o z z i , W i l s o n , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 2 3 , 1983 
F o s s , W h i t t y , & R o e s s , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 
Reviewed by Board Members B a r n e s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Seymour's o r d e r which 
a f f i r m e d t h a t p o r t i o n of the October 3, 1980 D e t e r m i n a t i o n Order 
which found t h a t c l a i m a n t was no l o n g e r p e r m a n e n t l y and t o t a l l y 
d i s a b l e d . The R e f e r e e m o d i f i e d t h a t D e t e r m i n a t i o n O r d e r , i n p a r t , 
by awarding c l a i m a n t compensation f o r 256° f o r 80% u n s c h e d u l e d low 
back d i s a b i l i t y and 112.5° f o r 75% l o s s of the l e f t l e g . The 
D e t e r m i n a t i o n Order had awarded compensation f o r 40% u n s c h e d u l e d 
low back d i s a b i l i t y and 65% l o s s of the l e f t l e g . 

The Board a f f i r m s and adopts the R e f e r e e ' s o r d e r w i t h one 
a d d i t i o n a l comment. I n d i c t a , the R e f e r e e commented i n h i s o r d e r 
t h a t f u t u r e q u e s t i o n s i n v o l v i n g e n t i t l e m e n t to m e d i c a l s e r v i c e s 
s h o u l d be a d d r e s s e d to t h e Board under i t s ORS 656.278 own motion 
j u r i s d i c t i o n . B e c a u s e c l a i m a n t was i n j u r e d b e f o r e 1965 and b e c a u s e 
we have d e t e r m i n e d t h a t c l a i m a n t i s no l o n g e r t o t a l l y d i s a b l e d , the 
R e f e r e e ' s d i c t a would appear to have been c o r r e c t under our s u b s e 
quent d e c i s i o n i n W i l l i a m A. N e w e l l , 35 Van N a t t a 629 ( 1 9 8 3 ) . 
However, we do not u n d e r s t a n d t h i s c a s e to i n v o l v e any i s s u e o f 
d e n i e d m e d i c a l s e r v i c e s or the remedy a v a i l a b l e to c l a i m a n t i n t h e 
e v e n t of a d e n i a l of m e d i c a l s e r v i c e s ; and we thus do not under
s t a n d the R e f e r e e ' s o r d e r or t h i s o r d e r to p r e c l u d e c l a i m a n t , i n 
the e v e n t of a d e n i a l of m e d i c a l s e r v i c e s , from a s s e r t i n g t h a t he 
has a r i g h t to a h e a r i n g on t h a t i s s u e n o t w i t h s t a n d i n g N e w e l l . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 29, 1982 i s a f f i r m e d . 
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JOSEPH BEEBE, C l a i m a n t 
Coons & McKeown, C l a i m a n t ' s A t t o r n e y s 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s 

WCB 83-00260 
A u g u s t 25, 1983 
I n t e r i m O r d e r o f Remand 

The R e f e r e e i s s u e d h i s o r d e r h e r e i n on August 12, 1983, 
i n c r e a s i n g c l a i m a n t ' s award of u n s c h e d u l e d permanent p a r t i a l d i s 
a b i l i t y . I n h i s o r d e r the R e f e r e e noted t h a t c l a i m a n t ' s a t t o r n e y 
had f a i l e d to submit a copy of h i s c l i e n t ' s r e t a i n e r agreement 
and, t h e r e f o r e , d i d not a l l o w c l a i m a n t ' s a t t o r n e y a r e a s o n a b l e 
a t t o r n e y ' s f e e p a y a b l e out of c l a i m a n t ' s i n c r e a s e d award. 

On or about August 15, 1983, the S A I F C o r p o r a t i o n r e q u e s t e d 
r e v i e w of the R e f e r e e ' s o r d e r . On or about t h a t same d a t e , c l a i m 
a n t s u b m i t t e d a copy of h i s c l i e n t ' s r e t a i n e r agreement to the 
R e f e r e e , who forwarded i t t o the Board i n view of the i n s u r e r ' s 
r e q u e s t f o r r e v i e w d i v e s t i n g the R e f e r e e of j u r i s d i c t i o n . 

C o n s i d e r i n g the c i r c u m s t a n c e s p r e s e n t e d h e r e i n , we deem i t 
a p p r o p r i a t e to remand t h i s m a t t e r to the R e f e r e e f o r the l i m i t e d 
p u rpose of i s s u i n g a s u p p l e m e n t a l o r d e r a l l o w i n g c l a i m a n t ' s a t t o r 
ney a r e a s o n a b l e a t t o r n e y ' s f e e p a y a b l e out of c l a i m a n t ' s i n c r e a s e d 
award of c o m p e n s a t i o n , i n a c c o r d a n c e w i t h OAR 438-47-025 and the 
c l a i m a n t ' s r e t a i n e r agreement. 

T h i s c a s e i s remanded to the R e f e r e e f o r i s s u a n c e o f a s u p p l e 
m e n t a l o r d e r a l l o w i n g c l a i m a n t ' s a t t o r n e y a r e a s o n a b l e a t t o r n e y ' s 
f e e . The Board r e t a i n s j u r i s d i c t i o n over t h i s p r o c e e d i n g , and upon 
i s s u a n c e of the R e f e r e e ' s s u p p l e m e n t a l o r d e r , t h i s p r o c e e d i n g on 
Board r e v i e w s h a l l be resumed. 

The Board has r e c e i v e d a motion to r e c o n s i d e r i t s Order on 
Review d a t e d J u l y 29, 1983 and i t s amended Order on Review d a t e d 
August 5, 1983. 

I n o r d e r to a l l o w s u f f i c i e n t time to c o n s i d e r the motion, the 
above noted Board o r d e r s a r e abated and c l a i m a n t i s r e q u e s t e d t o 
f i l e a r e s p o n s e to the motion f o r r e c o n s i d e r a t i o n w i t h i n t e n d a y s . 

I T I S SO ORDERED. 

ORDER 

RICHARD A. FILONCZUK, C l a i m a n t 
L y n c h & S i e l , C l a i m a n t ' s A t t o r n e y s 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 81-10911 
A u g u s t 25, 1983 
O r d e r o f Abatement 
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BERT G. HARR, C l a i m a n t WCB 82-03306 
Welch, Bruun & G r e e n , C l a i m a n t ' s A t t o r n e y s A u g u s t 25, 1983 
L i n d s a y , H a r t , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members L e w i s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e F o s t e r ' s o r d e r s u s t a i n i n g 
the i n s u r e r ' s d e n i a l of c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l 
syndrome. The i n s u r e r c r o s s - r e q u e s t s r e v i e w of the R e f e r e e ' s award 
of an a t t o r n e y ' s f e e f o r l a t e d e n i a l . The c o m p e n s a b i l i t y o f c l a i m 
a n t ' s b i l a t e r a l c a r p a l t u n n e l syndrome and the p r o p r i e t y of the 
a t t o r n e y ' s f e e award a r e the o n l y i s s u e s on r e v i e w . 

We a f f i r m and adopt t h a t p o r t i o n of the R e f e r e e ' s o r d e r 
a warding an a t t o r n e y ' s f e e f o r l a t e d e n i a l . 

On the c o m p e n s a b i l i t y q u e s t i o n , we f i n d t h a t c l a i m a n t ' s 
b i l a t e r a l c a r p a l t u n n e l syndrome i s compensable. 

C l a i m a n t i s a 32 y e a r o l d c a r p e n t e r . A c c o r d i n g t o the h i s t o r y 
w hich he gave to h i s t r e a t i n g p h y s i c i a n and h i s t e s t i m o n y a t 
h e a r i n g , he had e x p e r i e n c e d numbness i n the f i n g e r s of both hands 
p r i o r to the o c c u p a t i o n a l e xposure a t i s s u e i n t h i s c a s e . He had 
never l o s t time from work or sought m e d i c a l a t t e n t i o n f o r t h e s e 
symptoms p r i o r to the e x p o s u r e a t i s s u e h e r e . 

I n August 1981 c l a i m a n t began working f o r the employer 
b u i l d i n g forms f o r the c o n s t r u c t i o n of a dam. He t e s t i f i e d t h a t 
t h i s work c o n s i s t e d of h o l d i n g p i e c e s of wood w i t h h i s l e f t hand 
w h i l e he hammered n a i l s w i t h h i s r i g h t hand. W i t h i n about t h r e e 
weeks a f t e r b e g i n n i n g t h i s work he began to e x p e r i e n c e i n c r e a s e d 
numbness i n the f i r s t t h r e e f i n g e r s of e a c h hand. He a l s o began 
to n o t i c e p a i n i n h i s hands f o r the f i r s t t i m e . 

Dr. A l t r o c c h i , c l a i m a n t ' s t r e a t i n g p h y s i c i a n and the o n l y 
p h y s i c i a n who v o i c e s a m e d i c a l o p i n i o n i n t h i s c a s e , o p i n e s t h a t 
c l a i m a n t has c a r p a l t u n n e l syndrome. He a l s o s t a t e s u n e q u i v o c a l l y 
t h a t based on the c l a i m a n t ' s h i s t o r y , the c a r p a l t u n n e l syndrome 
p r e e x i s t e d h i s o c c u p a t i o n a l e xposure w i t h t h i s employer. 

Dr. A l t r o c c h i i s e q u i v o c a l about whether c l a i m a n t ' s work expo
s u r e worsened h i s p r e e x i s t i n g c a r p a l t u n n e l syndrome. I n a r e p o r t 
to the i n s u r e r ' s a t t o r n e y he s t a t e s t h a t w h i l e t h i s work e x p o s u r e 
c a u s e d c l a i m a n t ' s c a r p a l t u n n e l syndrome to become sympto m a t i c , i t 
d i d - n o t m a t e r i a l l y worsen the syndrome. I n a r e p o r t w r i t t e n to 
c l a i m a n t ' s a t t o r n e y , Dr. A l t r o c c h i s t a t e s t h a t t h i s work e x p o s u r e 
d i d a g g r a v a t e the p r e e x i s t i n g problem. " C e r t a i n l y , h i s work 
a c t i v i t i e s were the major c o n t r i b u t i n g c a u s e f o r the r e l a p s e of h i s 
b i l a t e r a l c a r p a l t u n n e l syndrome." H i s l a t t e r r e p o r t can a r g u a b l y 
be r e a d to mean t h a t the work ex p o s u r e d i d c a u s e a w o r s e n i n g o f the 
u n d e r l y i n g c a r p a l t u n n e l syndrome. 

The R e f e r e e h e l d t h a t c l a i m a n t had s a t i s f i e d SAAF v._Gy_£i, 5 5 
Or App 570 (1982) , by p r o v i n g t h a t h i s work ex p o s u r e was the major 
c o n t r i b u t i n g c a u s e f o r h i s c a r p a l t u n n e l syndrome a s i t m a n i f e s t e d 
i t s e l f i n 1981. However, the R e f e r e e h e l d t h a t b e c a u se c l a i m a n t 
had a p r e e x i s t i n g c o n d i t i o n he was r e q u i r e d to prove a w o r s e n i n g of 
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t h a t c o n d i t i o n under W e l l e r v. Union C a r b i d e , 288 Or 27 (1979) , i n 
o r d e r to e s t a b l i s h c o m p e n s a b i l i t y . 

We d i s a g r e e b e c a use we f i n d t h a t W e l l e r does not a p p l y i n t h i s 
c a s e . I n L o r e n a I l e s f 30 Van N a t t a 666 ( 1 9 8 1 ) , we d e c l i n e d to 
a p p l y W e l l e r because we found t h a t c l a i m a n t ' s p r e e x i s t i n g back 
c o n d i t i o n was n o t symptomatic enough t o a p p l y W e l l e r . I n P a t r i c i a 
L e w i s , 34 Van N a t t a 202 (1982) , we e x p l a i n e d the r a t i o n a l e f o r 
d e c l i n i n g to a p p l y W e l l e r . 

"The s i g n i f i c a n c e of a c o n d i t i o n b e i n g 
p r e v i o u s l y symptomatic i s t h a t t h e r e i s 
u s u a l l y p r i o r t r e a t m e n t , meaning t h a t t h e r e 
i s a b a s e l i n e from which to measure whether 
the c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n has 
worsened w i t h i n the meaning of W e l l e r . I f 
W e l l e r a l s o a p p l i e d when the u n d e r l y i n g 
c o n d i t i o n was p r e v i o u s l y asymptomatic, 
t h e r e would a l m o s t never be any b a s e l i n e 
i n f o r m a t i o n about the p r i o r e x t e n t of the 
u n d e r l y i n g c o n d i t i o n and t h u s c l a i m a n t 
would a l m o s t never be a b l e to prove any 
w o r s e n i n g of t h a t c o n d i t i o n . F o r t h i s 
r e a s o n we have p r e v i o u s l y r u l e d i n l i e s 
t h a t W e l l e r i s i n a p p l i c a b l e t o p r e v i o u s l y 
asymptomatic c o n d i t i o n s . " 

I n t h i s c a s e c l a i m a n t was not t o t a l l y asymptomatic p r i o r t o h i s 
o c c u p a t i o n a l e x p o s u r e . However, i t i s a p p a r e n t from r e a d i n g l i e s 
t h a t the c l a i m a n t t h e r e was not t o t a l l y asymptomatic e i t h e r . I n 
any e v e n t , the r a t i o n a l e f o r d e c l i n i n g to a p p l y W e l l e r which we 
v o i c e d i n P a t r i c i a L e w i s i s e q u a l l y a p p l i c a b l e whether t h e c l a i m a n t 

i s p r e v i o u s l y t o t a l l y asymptomatic or whether the c l a i m a n t ' s symp
toms a r e m e r e l y such t h a t he n o t i c e s them but does not seek m e d i c a l 
t r e a t m e n t f o r them. I n both c a s e s t h e r e i s no b a s e l i n e i n f o r m a t i o n 
upon which t o base a d e c i s i o n whether the o c c u p a t i o n a l e x p o s u r e has 
worsened the u n d e r l y i n g c o n d i t i o n b e c a u s e t h e r e i s n e c e s s a r i l y no 
m e d i c a l i n f o r m a t i o n about the u n d e r l y i n g c o n d i t i o n . I t would c r e 
a t e an i n s u r m o u n t a b l e burden i n a c a s e i n which t h e r e i s no m e d i c a l 
e v i d e n c e about the u n d e r l y i n g c o n d i t i o n to r e q u i r e c l a i m a n t to 
p r o v e both what h i s c o n d i t i o n was b e f o r e h i s o c c u p a t i o n a l e x p o s u r e 
and t h a t t he o c c u p a t i o n a l e xposure had worsened i t . A c c o r d i n g l y , 
we f i n d t h a t W e l l e r i s i n a p p l i c a b l e . 

B ecause we f i n d t h a t W e l l e r i s i n a p p l i c a b l e , c l a i m a n t ' s burden 
i s t o prove t h a t h i s o c c u p a t i o n a l e xposure was the major c o n t r i b u 
t i n g c a u s e of the c o n d i t i o n f o r which he sought m e d i c a l t r e a t m e n t . 
The R e f e r e e found t h a t c l a i m a n t had s a t i s f i e d t h a t burden and we 
a g r e e . Dr. A l t r o c c h i s a i d i n both h i s r e p o r t s t h a t c l a i m a n t ' s work 
a c t i v i t i e s were the c a u s e of the problems which c l a i m a n t r e p o r t e d . 
I n h i s second r e p o r t he s p e c i f i c a l l y s a i d t h e work a c t i v i t i e s were 
the major c o n t r i b u t i n g c a u s e f o r the r e l a p s e of t h e c a r p a l t u n n e l 
syndrome. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 5, 1982 i s r e v e r s e d i n p a r t . 
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T h a t p o r t i o n of the o r d e r s u s t a i n i n g the i n s u r e r ' s d e n i a l i s 
r e v e r s e d . The c l a i m i s remanded to the i n s u r e r t o a c c e p t c l a i m 
a n t ' s b i l a t e r a l c a r p a l t u n n e l syndrome. C l a i m a n t ' s a t t o r n e y i s 
awarded $1,500 f o r s e r v i c e s b e f o r e the R e f e r e e and on Board r e v i e w , 
f o r p r e v a i l i n g on a d e n i e d c l a i m . The remainder o f the R e f e r e e ' s 
o r d e r i s a f f i r m e d . 

ERWIN MUSTOE, C l a i m a n t WCB 76-00610 & 78-04474 
Emmons, K y l e , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 25, 1983 
L i n d s a y , H a r t , e t a l . , D e f e n s e A t t o r n e y s I n t e r i m O r d e r o f Remand 

The R e f e r e e i s s u e d h i s o r d e r h e r e i n on J u l y 25, 1983. On or 
about J u l y 29, 1983, c l a i m a n t r e q u e s t e d r e v i e w . The employer 
t h e r e a f t e r r e q u e s t e d t h a t t h e R e f e r e e modify t h a t p o r t i o n o f h i s 
o r d e r which a l l o w e d c l a i m a n t ' s a t t o r n e y a r e a s o n a b l e a t t o r n e y ' s f e e 
p a y a b l e o u t of c l a i m a n t ' s i n c r e a s e d award o f c o m p e n s a t i o n , not to 
e x c e e d $2,300, i n view of OAR 438-47-025, which l i m i t s s u c h an 
a t t o r n e y ' s f e e to $2,000. But s e e OAR 4 3 8 - 4 7 - 0 1 0 ( 2 ) . The R e f e r e e 
t h e r e a f t e r c o r r e s p o n d e d w i t h c o u n s e l f o r the employer, acknow
l e d g i n g t h a t he m i s t a k e n l y had a l l o w e d c l a i m a n t ' s a t t o r n e y a f e e i n 
e x c e s s of t h a t p r o v i d e d by OAR 438-47-025, and c o r r e c t l y s t a t i n g 
t h a t , i n view of c l a i m a n t ' s r e q u e s t f o r Board r e v i e w , he no l o n g e r 
had j u r i s d i c t i o n to c o r r e c t t h i s e r r o r . 

The employer now has moved the Board f o r remand t o the R e f e r e e 
p u r s u a n t to ORS 656.295(5) f o r c o r r e c t i o n of the e r r o r . Under t h e 
c i r c u m s t a n c e s p r e s e n t e d h e r e i n , we deem i t a p p r o p r i a t e to remand 
t h i s m a t t e r to the R e f e r e e f o r the l i m i t e d purpose of c o r r e c t i n g 
what a p p a r e n t l y was an o v e r s i g h t . 

ORDER 

T h i s c a s e i s remanded to the R e f e r e e w i t h i n s t r u c t i o n s t o 
amend t h a t p o r t i o n of h i s o r d e r a l l o w i n g c l a i m a n t ' s a t t o r n e y a 
r e a s o n a b l e a t t o r n e y ' s f e e p a y a b l e out of c l a i m a n t ' s award of 
c o m p e n s a t i o n , i n o r d e r t o a l l o w an a t t o r n e y ' s f e e which comports 
w i t h e x i s t i n g law. The Board r e t a i n s j u r i s d i c t i o n of t h i s c a s e , 
and upon i s s u a n c e o f the R e f e r e e ' s amended o r d e r , t h i s p r o c e e d i n g 
on Board r e v i e w s h a l l be resumed. 

R I C K E . 0'DELL, C l a i m a n t WCB 82-06105 S 82-06104 
E v o h l Malagon, C l a i m a n t ' s A t t o r n e y A u g u s t 26, 1983 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 
Reviewed by Board Members L e w i s and F e r r i s . 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n of the B o a r d ' s Order 
on Review of J u l y 29, 1983 a s k i n g , s p e c i f i c a l l y , t h a t t h e Board 
r e c o n s i d e r i t s award of a $200 a t t o r n e y ' s f e e . C l a i m a n t ' s 
a t t o r n e y c o n t e n d s t h a t t h e sum of $1,000 would be a r e a s o n a b l e 
a t t o r n e y ' s f e e . The Board g r a n t s c l a i m a n t ' s r e q u e s t f o r 
r e c o n s i d e r a t i o n and r e p u b l i s h e s i t s o r d e r w i t h the f o l l o w i n g 
comments. 

I n s u p p o r t of h i s r e q u e s t f o r r e c o n s i d e r a t i o n , c l a i m a n t ' s 
a t t o r n e y s t a t e s : 
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"You a r e reminded t h a t i n a r e c e n t C i r c u i t 
C o u r t r e v i e w of a t t o r n e y ' s f e e awards, the 
C i r c u i t C o u r t Judge remarked, i n the words 
of the B i b l e , t h a t a l a b o r e r i s worthy of 
h i s h i r e . " 

The Board i s c o g n i z a n t of the words of the esteemed Judge and 
r e s p e c t s them. T h i s c a s e went to h e a r i n g and was a p p e a l e d to t he 
Board on the s o l e i s s u e of a l a t e payment of the b a l a n c e of a 
s t i p u l a t e d s e t t l e m e n t . As the Board s a i d i n Z e l d a M. B a h l e r , 33 
Van N a t t a 478 ( 1 9 8 1 ) , r e v ' d on o t h e r grounds; B a h l e r v . M a i l - W e l l 
E n v e l o p e Co., 60 Or App 90 ( 1 9 8 2 ) : 

" ( 2 ) I n c a s e s i n which t h e r e i s an u n r e a s o n 
a b l e d e l a y i n p a y i n g compensation . . . an 
ORS 656.382(1) s e p a r a t e award o f c a r r i e r 
p a i d a t t o r n e y f e e s i s d i s c r e t i o n a r y . I n 
such c a s e s , the c l a i m a n t has r e c e i v e d t h a t 
which was h i s due, a l b e i t u n t i m e l y . I n 
t h i s c o n t e x t , c a r r i e r p a i d a t t o r n e y f e e s 
a r e not f o r e s s e n t i a l l e g a l r e p r e s e n t a t i o n 
but o n l y an i n d i r e c t p e n a l t y f o r the 
c a r r i e r ' s i n a d e q u a t e c l a i m s p r o c e s s i n g . 
The d i s c r e t i o n to impose ORS 656.382(1) 
a t t o r n e y f e e s s h o u l d be guided by t h i s 
purpose of such f e e s . " 
" ( 3 ) D i s c r e t i o n s h o u l d be f u r t h e r g u i d e d 
a s f o l l o w s : I f d e l a y e d payment of 
compensation i s the s o l e or p r i n c i p a l 
i s s u e , ORS 656.382(1) f e e s s h o u l d g e n e r a l l y 
be a s s e s s e d . i f d e l a y e d payment of 
compensation i s a se c o n d a r y or minor i s s u e 
and the c l a i m a n t ' s a t t o r n e y i s o t h e r w i s e 
r e a s o n a b l y compensated by f e e s awarded on 
the p r i n c i p a l i s s u e ( s ) , ORS 656.382(1) f e e s 
s h o u l d g e n e r a l l y not be a s s e s s e d . " 

I n g r a n t i n g a f e e of $200, the Board b e l i e v e s t h a t i t 
conformed t o the p o l i c y s t a t e d i n B a h l e r , and, a s c l a i m a n t p o i n t s 
o u t , we a r e reminded of the B i b l i c a l i n j u n c t i o n t h a t a l a b o r e r i s 
worthy of h i s h i r e . However, we a r e a l s o reminded t h a t , " B e t t e r 
i s a l i t t l e w i t h r i g h t e o u s n e s s than g r e a t r e v e n u e s w i t h o u t r i g h t . " 
P r o v e r b s 16:8. 

We, t h e r e f o r e , adhere to our p r e v i o u s o r d e r . 

I T I S SO ORDERED. 

OUIDA E. BASSINGER, C l a i m a n t WCB 82-02320 
Emmons, K y l e , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 30, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members F e r r i s and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e Q u i l l i n a n ' s 
o r d e r which m o d i f i e d the J u l y 14, 1982 D e t e r m i n a t i o n Order by 
i n c r e a s i n g c l a i m a n t ' s r i g h t l e g (knee) award from 15% t o 90% 
s c h e d u l e d d i s a b i l i t y and i n c r e a s i n g c l a i m a n t ' s l e f t hand award from 
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35% to 75% s c h e d u l e d d i s a b i l i t y . S A I F c o n t e n d s t h a t the awards a r e 
e x c e s s i v e . C l a i m a n t c r o s s - r e q u e s t s r e v i e w of the R e f e r e e ' s o r d e r , 
c o n t e n d i n g t h a t she i s p e r m a n e n t l y and t o t a l l y d i s a b l e d when con
s i d e r i n g her r i g h t knee and l e f t hand i n j u r i e s i n c o n j u n c t i o n w i t h 
her p r e e x i s t i n g p h y s i c a l impairments and s o c i a l / v o c a t i o n a l f a c t o r s . 

We a f f i r m t h a t p o r t i o n of the R e f e r e e ' s o r d e r which found t h a t 
c l a i m a n t i s not permanently and t o t a l l y d i s a b l e d . However, we 
modify t h o s e p o r t i o n s of the o r d e r which i n c r e a s e d the r i g h t l e g 
and l e f t hand awards. 

C l a i m a n t was i n j u r e d on A p r i l 26, 1980 when she t r i p p e d w h i l e 
going down some s t a i r s a t her p l a c e of employment w h i l e she was 
c a r r y i n g a c a s e of pop b o t t l e s . C l a i m a n t f r a c t u r e d her l e f t thumb 
a t the c a r p a l m e t a c a r p a l j o i n t a s she attempted to b r a c e h e r s e l f 
w h i l e t w i s t i n g and f a l l i n g on her r i g h t knee. 

Dr. S t a n l e y , c l a i m a n t ' s t r e a t i n g p h y s i c i a n f o r her r i g h t knee, 
has r a t e d c l a i m a n t ' s knee impairment a s m i l d t o moderate r e s u l t i n g 
from r e l a t e d d e g e n e r a t i v e a r t h r i t i s of the knee. C l a i m a n t i s p r e 
c l u d e d from p r o l o n g e d s t a n d i n g , w a l k i n g or c l i m b i n g s t a i r s . Dr. 
S t a n l e y a l s o noted the o c c a s i o n a l f e e l i n g of i n s t a b i l i t y c l a i m a n t 
e x p e r i e n c e d i n her knee. C l a i m a n t t e s t i f i e d t h a t her knee i s 
s w o l l e n n e a r l y a l l the time and becomes p r o g r e s s i v e l y worse a s the 
day goes on. The s w e l l i n g i s worse w i t h p r o l o n g e d s i t t i n g or 
s t a n d i n g . She i s a b l e t o s i t a p p r o x i m a t e l y o n e - h a l f hour and s t a n d 
a p p r o x i m a t e l y one hour. She then f i n d s i t n e c e s s a r y to e l e v a t e her 
l e g f o r a p p r o x i m a t e l y a n o t h e r hour. She can walk about e i g h t 
b l o c k s and t e n d s to l i m p . She u s e s a cane on o c c a s i o n . C l a i m a n t 
e x p e r i e n c e s c o n s t a n t a c h i n g p a i n i n her knee which can i n c r e a s e 
s i g n i f i c a n t l y w i t h u s e . The p a i n i n her knee f r e q u e n t l y p r e v e n t s 
her from s l e e p i n g a t n i g h t . She t e s t i f i e d t h a t from time t o time 
her knee i s weak and g i v e s out on h e r , c a u s i n g her to f a l l . 

We f i n d t h a t a l t h o u g h c l a i m a n t has s u f f e r e d c o n s i d e r a b l e l o s s 
of use of her l e g due to her r i g h t knee i n j u r y i n t he form of 
d e c r e a s e d range of motion, i n s t a b i l i t y , and p a i n and s w e l l i n g , an 
award of compensation e q u a l t o 67.5° f o r 45% s c h e d u l e d r i g h t l e g 
d i s a b i l i t y a d e q u a t e l y compensates c l a i m a n t . 

Dr. E l l i s o n was her t r e a t i n g p h y s i c i a n and surgeon f o r her 
l e f t thumb f r a c t u r e . As a r e s u l t of the f r a c t u r e Dr. E l l i s o n p e r 
formed a r e s e c t i o n a t the d i s t a l end of the thumb m e t a c a r p a l and 
i n s e r t e d a s i l a s t i c s p a c e r d i s c . C l a i m a n t has l o s t a p p r o x i m a t e l y 
t w o - t h i r d s of her l e f t hand p i n c h and g r i p a s compared w i t h her 
r i g h t hand a s a r e s u l t . She has c o n s i d e r a b l e s w e l l i n g i n the hand 
w i t h p a i n t h a t c o n t r i b u t e s t o her i n a b i l i t y to s l e e p r e g u l a r l y . 

We f i n d t h a t c l a i m a n t ' s l e f t hand s u r g e r y , l o s s of g r i p 
s t r e n g t h and p a i n and s w e l l i n g would be a d e q u a t e l y compensated 
w i t h an award of 75° f o r 50% l o s s of f u n c t i o n of the l e f t hand. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 26, 1983 i s m o d i f i e d . 
C l a i m a n t i s awarded 67.5° of s c h e d u l e d permanent p a r t i a l d i s a b i l i t y 
f o r a 45% l o s s of f u n c t i o n of the r i g h t l e g (knee) and 75° f o r 50% 
l o s s of f u n c t i o n of the l e f t hand. These awards a r e i n l i e u o f 
p r i o r awards. C l a i m a n t ' s a t t o r n e y ' s f e e s h o u l d be a d j u s t e d 
a c c o r d i n g l y . The remainder of the R e f e r e e ' s o r d e r i s a f f i r m e d . 
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JOHN P. BROWN, C l a i m a n t 
J o h n P a r k h u r s t , C l a i m a n t ' s A t t o r n e y 
J o h n S n a r s k i s , D e f e n s e A t t o r n e y 

WCB 82-06394 
Au g u s t 30, 1983 
O r d e r on Revi e w (Remanding) 

Reviewed by Board Members L e w i s and B a r n e s . 

The i n s u r e r r e q u e s t s r e v i e w of t h a t p o r t i o n of R e f e r e e 
Gemmell's o r d e r which s e t a s i d e the D e t e r m i n a t i o n O r d e r s d a t e d 
May 13, 1982 and June 13, 1982 a s p r e m a t u r e . The R e f e r e e d i d n o t 
r e a c h the i s s u e of e x t e n t of permanent d i s a b i l i t y b e c a u s e of her 
f i n d i n g of premature c l o s u r e . The i n s u r e r c o n t e n d s t h a t the 
D e t e r m i n a t i o n O r d e r s p r o p e r l y t e r m i n a t e d temporary d i s a b i l i t y 
payments a s of A p r i l 14, 1982. We a g r e e w i t h the i n s u r e r and 
r e v e r s e t he R e f e r e e ' s o r d e r . 

I n r e a c h i n g her d e c i s i o n t h a t c l a i m a n t ' s low back c o n d i t i o n 
was not m e d i c a l l y s t a t i o n a r y a s of A p r i l 14, 1982, the R e f e r e e 
r e l i e d on the o p i n i o n o f c l a i m a n t ' s t r e a t i n g p h y s i c i a n , 
Dr. H e a t h e r i n g t o n , who r e p o r t e d t h a t , a s of May 13, 1982, 
c l a i m a n t ' s c h r o n i c low back s p r a i n was not m e d i c a l l y s t a t i o n a r y . 
The R e f e r e e a l s o r e l i e d on r e p o r t s from the C a l l a h a n C e n t e r where 
c l a i m a n t was e v a l u a t e d from December 8, 1981 t o J a n u a r y 6, 1982. 
Those r e p o r t s recommended t h a t c l a i m a n t r e t u r n to t r e a t m e n t w i t h 
Dr. H e a t h e r i n g t o n b e f o r e c o n t i n u i n g w i t h the e v a l u a t i o n b e c a u s e 
c l a i m a n t was h a v i n g d i f f i c u l t y p a r t i c i p a t i n g i n p h y s i c a l 
e v a l u a t i o n s . 

On the o t h e r hand, c l a i m a n t was examined by the O r t h o p a e d i c 
C o n s u l t a n t s on A p r i l 9, 1982 and by Dr. S n o d g r a s s on August 11, 
1982. Those e x a m i n e r s d e t e r m i n e d t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y , a l t h o u g h they d i s a g r e e d a s to whether or not he 
s u s t a i n e d permanent d i s a b i l i t y . The i n s u r e r p o i n t s o u t , we t h i n k 
p e r s u a s i v e l y , t h a t Dr. S n o d g r a s s was i n a good p o s i t i o n , a s of 
August 1982, to look back on the c a r e c l a i m a n t had been r e c e i v i n g 
over the p a s t months and d e t e r m i n e i f t h e r e was any improvement 
o c c u r r i n g i n c l a i m a n t ' s c o n d i t i o n . The t r e a t m e n t t h a t c l a i m a n t 
had been r e c e i v i n g a t the time of the c l a i m c l o s u r e and a t the 
time of the h e a r i n g c o n s i s t e d of w e e k l y s p i n a l m a n i p u l a t i o n s by 
Dr. H e a t h e r i n g t o n and p h y s i c a l t h e r a p y t r e a t m e n t s t h r e e t i m e s a 
week c o n s i s t i n g of u l t r a s o u n d and hotpack a p p l i c a t i o n s . T h i s i s 
the same t r e a t m e n t c l a i m a n t has been r e c e i v i n g over the p a s t 
y e a r . Dr. H e a t h e r i n g t o n ' s May 1982 r e p o r t (which i s h i s l a s t 
r e p o r t i n the r e c o r d ) , does not i n d i c a t e how the m a n i p u l a t i o n s and 
p h y s i c a l t h e r a p y t r e a t m e n t s were e x p e c t e d to improve an u n s t a b l e 
c o n d i t i o n a s opposed t o p r o v i d i n g o n l y p a l l i a t i v e t r e a t m e n t f o r a 
s t a b l e c o n d i t i o n . I n August of 1982 Dr. S n o d g r a s s had t h e b e n e f i t 
of r e a d i n g the p r i o r m e d i c a l r e p o r t s , g e t t i n g a h i s t o r y from 
c l a i m a n t , e xamining c l a i m a n t and, upon t h a t e v i d e n c e , d e t e r m i n i n g 
whether or not he f e l t t h e r e had been an improvement i n c l a i m a n t ' s 
c o n d i t i o n . Dr. S n o d g r a s s d e t e r m i n e d t h a t c l a i m a n t ' s c o n d i t i o n was 
s t a t i o n a r y a s of A p r i l 14, 1982. Moreover, c l a i m a n t t e s t i f i e d a t 
h e a r i n g t h a t he had been r e a l l y no b e t t e r or no worse over t h e 
months a f t e r the A p r i l 1982 c l a i m c l o s u r e . 

I n our o p i n i o n , the C a l l a h a n C e n t e r r e p o r t s about c l a i m a n t ' s 
c o n d i t i o n more than t h r e e months b e f o r e c l a i m c l o s u r e p r o v e 
n o t h i n g about whether c l a i m a n t was m e d i c a l l y s t a t i o n a r y a t the 
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time of c l a i m c l o s u r e . I n view of the d e t a i l e d f i n d i n g s by 
O r t h o p a e d i c C o n s u l t a n t s and Dr. Sno d g r a s s t h a t c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y i n A p r i l 1982, and c l a i m a n t ' s t e s t i m o n y t h a t 
h i s c o n d i t i o n d i d not change a f t e r t h a t d a t e , we a r e not p e r s u a d e d 
by Dr. H e a t h e r i n g t o n ' s u n e x p l a i n e d o p i n i o n t h a t c l a i m a n t was o t h e r 
t h a n s t a t i o n a r y i n A p r i l 1982. 

Our f i n d i n g t h a t c l a i m a n t has not proven premature c l o s u r e 
r e q u i r e s a f u r t h e r d e t e r m i n a t i o n of the e x t e n t of permanent 
d i s a b i l i t y due to c l a i m a n t ' s low back i n j u r y . The R e f e r e e d i d not 
r e a c h t h a t i s s u e . We remand to the R e f e r e e f o r f u r t h e r h e a r i n g on 
the e x t e n t of c l a i m a n t ' s permanent d i s a b i l i t y and f o r r e s o l u t i o n 
of t h a t i s s u e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 15, 1982 i s r e v e r s e d . The 
D e t e r m i n a t i o n O r d e r s d a t e d May 13, 1982 and June 13, 1982 a r e 
r e i n s t a t e d a s pro p e r c l o s u r e s of c l a i m a n t ' s c l a i m . T h i s c a s e i s 
remanded f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

WOLFGANG HOFFMAN, C l a i m a n t WCB 81-10284 
W i U n e r , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 30, 1983 
B r e a t h o u w e r , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 
Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e P f e r d n e r ' s o r d e r s u s t a i n 
in g t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s c u r r e n t low back c o m p l a i n t s 
and i t s back-up d e n i a l which d e n i e d ab i n i t i o c l a i m a n t ' s low back 
and b i l a t e r a l knee c o n d i t i o n s . 

The Board a f f i r m s t h e R e f e r e e ' s o r d e r w i t h the f o l l o w i n g com
ment: T h i s c a s e i n v o l v e s a back-up d e n i a l of a p r e v i o u s l y a c c e p t e d 
i n j u r y . We h e l d i n P a t r i c i a D a v i s , 35 Van N a t t a 635 (1983) , t h a t 
i n s u c h s i t u a t i o n s t h e i n s u r e r has the burden o f p r o v i n g t h e 
p r o p r i e t y of the d e n i a l . The R e f e r e e ' s o r d e r i n t h i s c a s e i s s u e d 
p r i o r to our o r d e r i n D a v i s . C o n s e q u e n t l y , we assume t h a t he 
p l a c e d t h e burden on t he c l a i m a n t c o n s i s t e n t w i t h t h e l a w a t the 
time of h i s o r d e r . However, on de novo r e v i e w of t h e r e c o r d , we 
c o n c l u d e t h a t t h e i n s u r e r has met i t s burden of p r o v i n g t h e p r o 
p r i e t y of the back-up d e n i a l . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 10, 1982 i s a f f i r m e d . 

FLOYD S. I V E R S , C l a i m a n t WCB 82-03307 
Welch, Bruun & G r e e n , C l a i m a n t ' s A t t o r n e y s A u g u s t 30, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
Reviewed by Board Members F e r r i s and B a r n e s . 

The S A I F C o r p o r a t i o n r e q u e s t s and c l a i m a n t c r o s s - r e q u e s t s 
r e v i e w of R e f e r e e Brown's o r d e r w h i c h : (1) Upheld S A I F ' s d e n i a l 
of c l a i m a n t ' s back i n j u r y c l a i m ; and (2) a s s e s s e d a p e n a l t y and 
a t t o r n e y f e e a g a i n s t S A I F f o r u n r e a s o n a b l y d e l a y e d c o m p l i a n c e w i t h 
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the d i s c o v e r y o b l i g a t i o n s s t a t e d i n OAR 436-83-460. S A I F o n l y 
r e q u e s t s r e v i e w of the p e n a l t y i s s u e . C l a i m a n t o n l y r e q u e s t s 
r e v i e w of the c o m p e n s a b i l i t y i s s u e . 

We a f f i r m and adopt t h o s e p o r t i o n s of the R e f e r e e ' s o r d e r 
t h a t found t h e c l a i m was not compensable and t h a t t h u s upheld 
S A I F ' s d e n i a l . 

OAR 436-83-460 p r o v i d e s t h a t an i n s u r e r must f u r n i s h a 
c l a i m a n t w i t h c o p i e s of a l l w r i t t e n c l a i m s i n f o r m a t i o n i n i t s 
p o s s e s s i o n w i t h i n 15 days of demand, e x c e p t t h a t e v i d e n c e used 
s o l e l y f o r impeachment need not be t h u s d i s c l o s e d p r e - h e a r i n g . 
The R e f e r e e ' s o r d e r s t a t e s t h a t S A I F f a i l e d t o p r o v i d e c l a i m a n t 
w i t h c o p i e s of s t a t e m e n t s o f two w i t n e s s e s , which were a d m i t t e d a s 
E x h i b i t s 9A and 9B, u n t i l the day of h e a r i n g , and f a i l e d t o 
p r o v i d e a copy of a t r a n s c r i p t of c l a i m a n t ' s taped s t a t e m e n t to a 
S A I F i n v e s t i g a t o r , which a p p e a r s i n the r e c o r d a s E x h i b i t 16 but 
was not a d m i t t e d , u n t i l about f i v e months a f t e r c l a i m a n t f i r s t 
demanded i t . 

As f o r the t r a n s c r i p t i o n of c l a i m a n t ' s tape r e c o r d e d 
s t a t e m e n t to an i n v e s t i g a t o r , we n o t e : (1) OAR 436-83-460 o n l y 
a p p l i e s t o d i s c l o s u r e of documentary e v i d e n c e ; (2) a tape 
r e c o r d i n g i s o b v i o u s l y not a document; (3) the r e c o r d s u g g e s t s 
t h a t t h e r e was some d e l a y i n g e t t i n g t h e tape t r a n s c r i b e d ; (4) the 
r e c o r d does not document a d e l a y of g r e a t e r than 15 days i n 
f u r n i s h i n g a copy of the t r a n s c r i p t once i t was p r e p a r e d ; (5) 
c l a i m a n t ' s s t a t e m e n t i n q u e s t i o n a p p e a r s t o have been i n t e n d e d t o 
be used and, i n f a c t * was used p r i m a r i l y a s a form o f impeachment 
e v i d e n c e ( i n d e e d , when o f f e r e d , the R e f e r e e d e c l i n e d to admit i t 
a s s u b s t a n t i v e e v i d e n c e ) ; and (6) d e s p i t e , t h u s a t l e a s t a r g u a b l y , 
not h a v i n g to f u r n i s h c l a i m a n t ' s s t a t e m e n t a t a l l p r e - h e a r i n g , 
S A I F s e n t a copy of a t r a n s c r i p t i o n of i t to c l a i m a n t ' s a t t o r n e y 
about s i x weeks b e f o r e t h e h e a r i n g . Under a l l of t h e s e 
c i r c u m s t a n c e s , we do not t h i n k t h a t any v i o l a t i o n of OAR 
436-83-460 was e s t a b l i s h e d a s t o E x h i b i t 16. 

E x h i b i t s 9A and 9B a r e anot h e r m a t t e r . On the 801 c l a i m form 
t h a t c l a i m a n t s u b m i t t e d , i n t h e p o r t i o n t h a t i s f i l l e d i n by the 
employer, t h e r e a p p e a r s t h e s t a t e m e n t " s e e a t t a c h e d memos." 
Noting t h i s , c l a i m a n t ' s a t t o r n e y r e p e a t e d l y r e q u e s t e d c o p i e s of 
t h o s e memos b e f o r e the h e a r i n g . D e s p i t e the r e p r e s e n t a t i o n i n 
S A I F ' s b r i e f t h a t i t f u r n i s h e d c o p i e s of t h e s e memos to c l a i m a n t ' s 
a t t o r n e y b e f o r e t h e h e a r i n g , a s we r e a d the h e a r i n g t r a n s c r i p t , 
t h e f a c t of t h e ma t t e r i s t h a t c l a i m a n t ' s a t t o r n e y f i r s t r e c e i v e d 
c o p i e s l a t e i n the h e a r i n g when the a u t h o r s o f t h o s e memos were 
t e s t i f y i n g . The memos were then i n t r o d u c e d a s E x h i b i t s 9A and 
9B. W h i l e p o r t i o n s of the c o n t e n t s o f t h o s e memos c o u l d be viewed 
a s b e i n g i n t h e n a t u r e of impeaching e v i d e n c e , we do not t h i n k 
they a r e " s o l e l y " impeachment w i t h i n t h e meaning o f t h e e x c e p t i o n 
i n OAR 436-83-460. Under t h e s e c i r c u m s t a n c e s , we t h i n k t h a t the 
e s t a b l i s h e d v i o l a t i o n of OAR 436-83-460 j u s t a s t o E x h i b i t s 9A and 
9B j u s t i f i e s t h e p e n a l t y imposed by the R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 27, 1982 i s a f f i r m e d . 
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CHARLES R. JACKSON, C l a i m a n t WCB 82-04320 
D o b l i e , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 30, 1983 
Wolf, G r i f f i t h , e t a l . , D e f e n s e A t t o r n e y s O r d e r o f Abatement 

The Board h a s r e c e i v e d a r e q u e s t f o r r e c o n s i d e r a t i o n of i t s 
Order on Review d a t e d August 12, 1983 from the e m p l o y e r / i n s u r e r . 

I n o r d e r to a l l o w s u f f i c i e n t time to c o n s i d e r t h e r e q u e s t , 
the above-noted Board o r d e r i s a b a t e d , and c l a i m a n t i s r e q u e s t e d 
to f i l e a r e s p o n s e to the r e q u e s t f o r r e c o n s i d e r a t i o n w i t h i n t e n 
days of the d a t e of t h i s o r d e r . 

I T I S SO ORDERED. 

ROBERT F. MAXWELL, C l a i m a n t WCB 82-11288 
Samuel H a l l , J r . , C l a i m a n t ' s A t t o r n e y A u g u s t 30, 1983 
S t a r r & V i n s o n , A t t o r n e y s O r d e r on Re v i e w 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 
Reviewed by Board Members F e r r i s and B a r n e s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e S e i f e r t ' s 
o r d e r which s e t a s i d e i t s d e n i a l of c l a i m a n t ' s l e f t knee i n j u r y 
c l a i m . The i s s u e i s c o m p e n s a b i l i t y . 

C l a i m a n t had been employed a s a s h o v e l o p e r a t o r f o r Ronald 
L e n t z Logging Company f o r a p p r o x i m a t e l y one month when, on October 
5, 1981, he a l l e g e d l y s u s t a i n e d an i n j u r y to h i s l e f t knee. 
C l a i m a n t c o n t e n d s t h a t he was o p e r a t i n g a l o g l o a d i n g machine when 
the f o o t b r a k e on the l o a d e r k i c k e d back and jammed h i s l e f t knee 
u n d e r n e a t h the da s h b o a r d . C l a i m a n t t e s t i f i e d t h a t h i s i n j u r y , 
"took a l i t t l e s k i n o f f , but i t d i d n ' t r e a l l y do a n y t h i n g t o me." 
C l a i m a n t t e s t i f i e d t h a t he informed h i s employer, Ronald L e n t z , o f 
the i n j u r y , showed him h i s i n j u r e d knee and r e q u e s t e d him to 
f i n i s h l o a d i n g l o g s f o r him. Ronald L e n t z t e s t i f i e d t h a t c l a i m a n t 
d i d n ot show him h i s knee and t h a t the f i r s t time he was aware o f 
the a l l e g e d i n j u r y was when he r e c e i v e d a t e l e p h o n e c a l l from a 
S A I F r e p r e s e n t a t i v e t h r e e to four weeks l a t e r . 

C l a i m a n t t e s t i f i e d t h a t he a l s o showed h i s i n j u r e d knee t o 
B e r t L e n t z , the em p l o y e r ' s son, and two o t h e r employees, R o b e r t 
Webb and V i c t o r C a s e . B e r t L e n t z t e s t i f i e d t h a t c l a i m a n t d i d not 
show him an i n j u r e d knee, t h a t he remembered c l a i m a n t m e n t i o n i n g 
t h a t he had bumped i t , but t h a t he c o u l d not remember when t h i s 
o c c u r r e d . V i c t o r Case t e s t i f i e d t h a t he was unaware of t he 
a l l e g e d i n j u r y and t h a t c l a i m a n t had not showen him h i s knee or 
mentioned any i n j u r y . R o b e r t Webb t e s t i f i e d t h a t he d i d remember 
c l a i m a n t showing him h i s knee, but t h a t he c o u l d not remember when 
t h i s o c c u r r e d . Although c l a i m a n t t e s t i f i e d t h a t he was l i m p i n g 
f o l l o w i n g t h e a l l e g e d October 5 i n c i d e n t , none of t h e s e o t h e r 
w i t n e s s e s remembered him doing s o . 

C l a i m a n t completed h i s s h i f t on October 5, 1982. C l a i m a n t 
r e p o r t e d f o r work t h e f o l l o w i n g morning, b ut a p p a r e n t l y a d v e r s e 
weather c o n d i t i o n s p r e v e n t e d work t h a t day. T h a t b e i n g t h e c a s e , 
c l a i m a n t , B e r t L e n t z and V i c t o r C ase went s t e e l h e a d f i s h i n g on the 
Salmon R i v e r . W h i l e f i s h i n g , c l a i m a n t f e l l down and s t r u c k h i s 
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l e f t knee. C o n t r a r y to c l a i m a n t ' s t e s t i m o n y , B e r t L e n t z and 
V i c t o r C a s e t e s t i f i e d t h a t c l a i m a n t was not l i m p i n g b e f o r e t h e 
f i s h i n g t r i p , and B e r t L e n t z t e s t i f i e d t h a t c l a i m a n t was l i m p i n g 
f o l l o w i n g h i s f a l l on t h e r i v e r bank. 

C l a i m a n t i n i t i a l l y was examined by Dr. Brown on October 11, 
1982. An 827 form s i g n e d by Dr. Brown g i v e s an i n j u r y d a t e of 
October 8, 1982 (a d a t e c l a i m a n t d i d not work) and i n d i c a t e s a 
d i a g n o s i s of l e f t knee c o n t u s i o n . The emergency room r e p o r t 
r e c i t e s a h i s t o r y t h a t c l a i m a n t was o p e r a t i n g a l o g l o a d e r "on 
October 8, 1982 when the b r a k e k i c k e d back and i n j u r e d h i s knee. 
C l a i m a n t a l s o was s e e n by Dr. Stephens on October 12, 1982. 
Dr. S t e p h e n s d i a g n o s e d a p o s s i b l e m e d i a l c o l l a t e r a l l i g a m e n t 
i n j u r y , w i t h p o s s i b l e i n t e r n a l derangement. C l a i m a n t was n e x t 
examined on November 5, 1982 by Dr. B l a k e , an o r t h o p e d i s t . 
Dr. B l a k e s u s p e c t e d a m e d i a l m e n i s c u s t e a r and o r d e r e d an 
a r t h r o g r a m . Dr. Endelman i n t e r p r e t e d the a r t h r o g r a m a s normal 
e x c e p t f o r some minor o s t e o a r t h r i t i c c h a n g e s . 

On November 17, 1982 c l a i m a n t was i n t e r v i e w e d by a S A I F 
i n v e s t i g a t o r . The i n v e s t i g a t o r t e s t i f i e d t h a t c l a i m a n t had been 
d r i n k i n g and had d i f f i c u l t y w a l k i n g and t a l k i n g but t h a t he was i n 
b e t t e r c o n t r o l a f t e r about an hour. C l a i m a n t t o l d t h e i n v e s t i g a t o r 
t h a t , a f t e r the October 5, 1982 at-work i n c i d e n t , he s p e n t the 
r e s t of t h e day i n a p i c k u p t r u c k . C l a i m a n t a l s o s t a t e d t h a t he 
needed h e l p g e t t i n g down the r i v e r bank when he went f i s h i n g on 
October 6, 1982. Testimony a t the h e a r i n g i n d i c a t e d t h a t c l a i m a n t 
d i d not need h e l p g e t t i n g down the r i v e r bank when he went f i s h i n g , 
and c l a i m a n t h i m s e l f t e s t i f i e d t h a t he d i d not s i t i n a p i c k u p 
t r u c k f o l l o w i n g the a l l e g e d i n c i d e n t on October 5, 1982. 

On November 21, 1982 Dr. B l a k e r e p o r t e d t h a t : 

" I t i s u n l i k e l y t h a t a d i r e c t blow to the 
s u p e r i o r a s p e c t of the knee would r e s u l t i n 
a t e a r of knee c a r t i l a g e . Arthrogram d i d 
not show any c a r t i l a g e damage. Mr. Maxwell 
changed t h e s t o r y of t h i s i n j u r y e v e r y time 
t h a t I saw him and, t h e r e f o r e , I am u n a b l e 
to a s c e r t a i n e x a c t l y what was the c a u s e of 
h i s knee i n j u r y . " 

C l a i m a n t a l s o was t r e a t e d by Dr. Buck. Dr. Buck r e p o r t e d on 
J a n u a r y 6, 1983 t h a t he had examined c l a i m a n t on t h r e e o c c a s i o n s , 
and t h a t : 

"On none of the t h r e e v i s i t s have I been 
a b l e t o f i n d o b j e c t i v e s i g n s of h i s knee 
i n j u r y . Based on the p a t i e n t ' s h i s t o r y I 
would have to c o n c l u d e t h a t the knee i n j u r y 
o c c u r r e d w h i l e he was wo r k i n g . " (Emphasis 
added.) 

W i t h o u t making any c r e d i b i l i t y f i n d i n g , the R e f e r e e s t a t e d 
t h a t t h e type of i n j u r y c l a i m a n t s u f f e r e d was c o n s i s t e n t w i t h h i s 
r e p o r t of the i n j u r y and c o n s i s t e n t w i t h the emergency room 
r e p o r t . The R e f e r e e c o n c l u d e d t h a t : 
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"On the b a s i s of c l a i m a n t ' s t e s t i m o n y , the 
t e s t i m o n y of R o b e r t Webb, and the t y p e of 
i n j u r y c l a i m a n t e x h i b i t e d on r e p o r t i n g t o 
the emergency room . . . I f i n d the e v i d e n c e 
s u f f i c i e n t to e s t a b l i s h t h a t c l a i m a n t 
s u f f e r e d an i n d u s t r i a l i n j u r y a s a l l e g e d . " 

We d i s a g r e e and r e v e r s e . 

S A I F ' s argument f o c u s e s m a i n l y on the c r e d i b i l i t y a s p e c t of 
t h i s c a s e . S A I F a r g u e s t h a t c l a i m a n t ' s t e s t i m o n y was so 
i n c o n s i s t e n t w i t h t h a t of the o t h e r w i t n e s s e s t h a t i t i s e n t i t l e d 
to no w e i g h t . S A I F a d d i t i o n a l l y a r g u e s t h a t even i f an i n c i d e n t 
d i d t a k e p l a c e a t work on October 5, 1982, i t was s u c h a minor 
e v e n t t h a t i t r e q u i r e d no t r e a t m e n t and was not d i s a b l i n g . S A I F 
c o n t e n d s t h a t c l a i m a n t ' s need f o r t r e a t m e n t i s more l i k e l y r e l a t e d 
to h i s f a l l s u f f e r e d the n e x t day w h i l e f i s h i n g . 

We f i n d S A I F ' s c o n t e n t i o n s r e l a t i n g to c r e d i b i l i t y to be 
w e l l - t a k e n . T h e r e a r e so many i n c o n s i s t e n c i e s and v a r i a t i o n s w i t h 
r e g a r d to the c i r c u m s t a n c e s s u r r o u n d i n g the r e l e v a n t e v e n t s t h a t 
we f e e l s a f e i n c o n c l u d i n g t h a t e i t h e r t h e r e a r e many i n a c c u r a t e 
memories i n v o l v e d or one or more of the w i t n e s s e s were s i m p l y not 
c a n d i d . On t h i s r e c o r d , i t would be d i f f i c u l t to c o n c l u d e t h a t 
c l a i m a n t was the o n l y c a n d i d or the most c a n d i d w i t n e s s . 

F u r t h e r m o r e , even i f c l a i m a n t d i d s u f f e r an i n j u r y a t work on 
October 5, 1982, we c o n c l u d e t h a t t h e r e i s i n s u f f i c i e n t m e d i c a l 
e v i d e n c e from which to c o n c l u d e t h a t c l a i m a n t ' s knee d i f f i c u l t i e s 
a r e t h e r e s u l t of any s u c h i n j u r y . A l though the emergency room 
r e p o r t s r e c i t e a h i s t o r y of i n j u r y c o n s i s t e n t w i t h c l a i m a n t ' s 
t e s t i m o n y , i t i s noteworthy t h a t c l a i m a n t f a i l e d to mention t o t h e 
emergency room p h y s i c i a n s (or any o t h e r p h y s i c i a n who examined 
him) t h a t he s t r u c k h i s knee w h i l e f i s h i n g on October 6, 1982. 
Dr. B l a k e r e f u s e d to comment on the c a u s e of c l a i m a n t ' s knee 
problems b e c a u s e c l a i m a n t had g i v e n him so many d i f f e r e n t v e r s i o n s 
of t h e i n j u r y (not i n c l u d i n g mention of the f i s h i n g i n c i d e n t ) . 
Dr. Buck c o u l d not even f i n d any i n d i c a t i o n s t h a t c l a i m a n t 
s u s t a i n e d an i n j u r y , and c o u l d do no b e t t e r t h a n to t h e o r i z e t h a t , 
i f c l a i m a n t had an i n j u r y , i t was w o r k - r e l a t e d o n l y by h i s t o r y . 
However, we note t h a t a p h y s i c i a n ' s c o n c l u s i o n s r e g a r d i n g 
c a u s a t i o n a r e o n l y v a l i d t o the e x t e n t t h a t a p a t i e n t ' s h i s t o r y i s 
c o m p l e t e , a c c u r a t e and t r u t h f u l . M i l l e r v. G r a n i t e C o n s t r u c t i o n 
Co., 28 Or App 473 ( 1 9 7 7 ) ; Melodie A. Gage, 34 Van N a t t a 1245 
( 1 9 8 2 ) . The emergency room r e p o r t and Dr. Buck's comment must, 
t h e r e f o r e , be d i s c o u n t e d b e c a u s e c l a i m a n t never r e p o r t e d a 
c omplete h i s t o r y . 

Assuming t h a t c l a i m a n t d i d s t r i k e h i s knee a t work on October 
5, 1982, t h e more c o n v i n c i n g e v i d e n c e i n d i c a t e s t h a t i t c a u s e d him 
l i t t l e or no d i f f i c u l t y . He f i n i s h e d h i s work s h i f t , showed up 
f o r work the n e x t day w i t h o u t h a v i n g s e e n a p h y s i c i a n and was t h e n 
i n good enough s p i r i t s to go s t e e l h e a d f i s h i n g . Subsequent t o h i s 
f a l l down the r i v e r bank, c l a i m a n t began l i m p i n g and f e l t i t 
n e c e s s a r y to s e e a d o c t o r . None of the m e d i c a l e v i d e n c e a d d r e s s e s 
the q u e s t i o n of whether the a l l e g e d work i n j u r y or the f i s h i n g 
t r i p i n j u r y was the c a u s e of c l a i m a n t ' s s u b s e q u e n t d i f f i c u l t i e s . 
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On t h i s r e c o r d , we t h i n k i t would be more r e a s o n a b l e to i n f e r t h e 
l a t t e r . However, we need not and do not so i n f e r . C l a i m a n t has 
the burden of p r o v i n g i n d u s t r i a l c a u s a t i o n ; the i n s u r e r does not 
have t o prove n o n - i n d u s t r i a l c a u s a t i o n . We t h u s need o n l y f i n d , 
and we do f i n d , t h a t the e v i d e n c e of p o s s i b l e n o n - i n d u s t r i a l 
c a u s a t i o n r a i s e s s u f f i c i e n t doubts i n our minds t h a t we a r e not 
p e r s u a d e d t h a t c l a i m a n t has e s t a b l i s h e d i n d u s t r i a l c a u s a t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 8, 1983 i s r e v e r s e d . The 
S A I F C o r p o r a t i o n ' s d e n i a l d a t e d November 30, 1982 i s r e i n s t a t e d 
and a f f i r m e d . 

DONALD MILBRADT, C l a i m a n t WCB 81-05138 
A l l e n & V i c k , C l a i m a n t ' s A t t o r n e y s A u g u s t 30, 1983 
D a r r e l l B e w l e y , D e f e n s e A t t o r n e y O r d e r on Remand 

On r e v i e w o f t he Board's Order d a t e d June 17, 1982, 
t h e C o u r t of A p p e a l s r e v e r s e d t h e Board's O r d e r . 

Now, t h e r e f o r e , t h e above-noted Board Order i s v a c a t e d , 
and t h i s c l a i m i s remanded t o the i n s u r e r f o r a c c e p t a n c e and 
payment o f b e n e f i t s i n a c c o r d a n c e w i t h law. 

I T I S SO ORDERED. 

NORMAN MUNGER, C l a i m a n t 
A l a n S c o t t , C l a i m a n t ' s A t t o r n e y 
D a r r e l l B e w l e y , D e f e n s e A t t o r n e y 

WCB 81-05855 
A u g u s t 30, 1983 
O r d e r on Remand 

On r e v i e w o f t he Board's Order d a t e d S e p t e m b e r 3 0 , 1982, 
th e C o u r t of A p p e a l s r e v e r s e d t h e Board's Order and r e i n s t a t e d 
t h e Order o f t he R e f e r e e d a t e d F e b r u a r y 26, 1982. 

Now, t h e r e f o r e , t h e above-noted Board O r d e r , i s v a c a t e d , 
and t h e above-noted R e f e r e e ' s Order i s r e p u b l i s h e d and a f f i r m e d 

I T I S SO ORDERED. 

JIMMIE PARKERS0N, C l a i m a n t 
G a t t i & G a t t i , C l a i m a n t ' s A t t o r n e y s 
D o n a l d Howe, A s s ' t A.G. 
L i n d s a y , H a r t , e t a l . , D e f e n s e A t t o r n e y s 

WCB 8 2 - 0 7 7 5 4 , 8 2 - 0 7 7 5 5 , 
82-07756 & 82-11210 

A u g u s t 30, 1983 
I n t e r i m O r d e r o f D i s m i s s a l 

T h i s p r o c e e d i n g a r i s e s under t h e p r o v i s i o n s of ORS C h a p t e r 655, 
i n v o l v i n g b e n e f i t s f o r i n j u r e d i n m a t e s . C l a i m a n t has moved the Board 
f o r d i s m i s s a l of a r e q u e s t f o r r e v i e w f i l e d by the Inmate I n j u r y Fund 
f o r f a i l u r e t o f i l e a r e q u e s t f o r r e v i e w w i t h i n 30 days of t h e d a t e 
o f t h e R e f e r e e ' s o r d e r . We agree w i t h the c l a i m a n t ' s p o s i t i o n and 
d i s m i s s t h e Fund's r e q u e s t f o r r e v i e w . 

A h e a r i n g was h e l d on A p r i l 1, 1983, and the R e f e r e e i s s u e d an 
o r d e r d a t e d A p r i l 29, 1983. P r i o r to e x p i r a t i o n of the 30-day p e r i o d 
f o r r e q u e s t i n g Board r e v i e w and p r i o r to a r e q u e s t f o r r e v i e w b e i n g 
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f i l e d , t h e R e f e r e e i s s u e d a s u p p l e m e n t a l o r d e r on May 9, 1983. Both 
o r d e r s c o n t a i n t h e r e q u i s i t e N o t i c e to P a r t i e s s e t t i n g f o r t h t h e 
r i g h t to r e q u e s t Board r e v i e w w i t h i n 30 d a y s . See ORS 6 5 6 . 2 8 9 ( 3 ) . 

On May 25, 1983 Salem T e n t and Awning and i t s i n s u r e r , E B I , 
r e q u e s t e d Board r e v i e w of t h o s e p o r t i o n s of the R e f e r e e ' s o r d e r w h i c h 
s e t a s i d e E B I ' s d e n i a l of r e s p o n s i b i l i t y and o r d e r e d i t t o pay 
c l a i m a n t ' s a t t o r n e y an a t t o r n e y ' s f e e of $950. The Board 
acknowledged t h i s r e q u e s t f o r r e v i e w on May 31, 1983. 

On June 10, 1983 the Board r e c e i v e d a second r e q u e s t f o r r e v i e w 
f i l e d by the Department of J u s t i c e , a s a t t o r n e y s f o r the Inmate 
I n j u r y Fund, c o n t e s t i n g the R e f e r e e ' s award of 10% permanent p a r t i a l 
d i s a b i l i t y and i m p o s i t i o n of a p e n a l t y and a s s o c i a t e d a t t o r n e y ' s f e e 
f o r f a i l u r e to pay i n t e r i m compensation and to a c c e p t or deny 
c l a i m a n t ' s a g g r a v a t i o n c l a i m . The Board acknowledged the Fund's 
r e q u e s t f o r r e v i e w a s a c r o s s - r e q u e s t f o r Board r e v i e w on June 13, 
1983. On June 15, 1983 c l a i m a n t moved to d i s m i s s the Fund's r e q u e s t 
f o r r e v i e w . 

ORS 656.289(3) p r o v i d e s : 

"When one p a r t y r e q u e s t s a r e v i e w by t h e 
b o a r d , the o t h e r p a r t y or p a r t i e s s h a l l 
have t h e remainder of the 30-day p e r i o d and 
i n no c a s e l e s s than 10 days i n w h i c h to 
r e q u e s t board r e v i e w i n the same manner. 
The 10-day r e q u i r e m e n t may c a r r y the p e r i o d 
of time a l l o w e d f o r r e q u e s t s f o r board 
r e v i e w s [ s i c ] beyond the 30th day." 

Under t h i s s t a t u t e a p a r t y c r o s s - r e q u e s t i n g r e v i e w has the r e m a i n d e r 
of t h e 30-day p e r i o d i n which to f i l e i t s c r o s s - r e q u e s t , "and i n no 
c a s e l e s s than 10 d a y s . " T h a t 10-day p e r i o d may t h u s e x t e n d the 
u s u a l 30-day p e r i o d f o r r e q u e s t i n g Board r e v i e w , i . e . , i f a p a r t y 
r e q u e s t i n g r e v i e w f i l e s t h e r e q u e s t more than 20 d ays i n t o t h e 30-day 
p e r i o d , the time l i m i t w i t h i n which opposing p a r t i e s may f i l e a 
c r o s s - r e q u e s t f o r r e v i e w w i l l be extended beyond the 30-day p e r i o d . 

The q u e s t i o n r e m a i n s , however, whether, i n e x t e n d i n g the 30-day 
p e r i o d f o r r e q u e s t i n g r e v i e w , the l e g i s l a t u r e i n t e n d e d to c r e a t e an 
a u t o m a t i c 40-day p e r i o d w i t h i n which any p a r t y may c r o s s - r e q u e s t 
Board r e v i e w a f t e r a n o t h e r p a r t y has i n i t i a t e d t h e r e v i e w p r o c e s s . 
T h a t q u e s t i o n i s p r e s e n t e d i n t h i s c a s e b e c a u s e : (1) The t i m e w i t h i n 
which to r e q u e s t r e v i e w began to run when the R e f e r e e i s s u e d a 
s u p p l e m e n t a l o r d e r on May 9, 1983; (2) t h e Inmate I n j u r y Fund d i d not 
r e q u e s t r e v i e w w i t h i n 30 days of t h a t o r d e r ; (3) nor d i d the Fund 
r e q u e s t r e v i e w w i t h i n 10 d ays of E B I ' s May 25, 1983 r e q u e s t f o r 
r e v i e w ; and, t h u s , (4) we have j u r i s d i c t i o n o ver the Fund's r e q u e s t 
o n l y i f ORS 656.289(3) c r e a t e s an a u t o m a t i c 40-day p e r i o d w i t h i n 
w h i c h a p a r t y may c r o s s - r e q u e s t Board r e v i e w . 

The s t a t u t e s t a t e s t h a t the p a r t y c r o s s - r e q u e s t i n g r e v i e w has 
the remainder of the 30-day p e r i o d and i n no c a s e l e s s than 10 days 
i n which t o f i l e a c r o s s - r e q u e s t f o r r e v i e w . I f the l e g i s l a t u r e had 
i n t e n d e d t o e x t e n d the 30-day p e r i o d t o an a u t o m a t i c 40-day p e r i o d , 
we b e l i e v e t h a t c l e a r e r language c o u l d have been and would have been 
used t o a c c o m p l i s h s u c h a p u r p o s e . R a t h e r , from the language t h a t 
was u s e d , i t a p p e a r s t h a t the l e g i s l a t u r e i n t e n d e d to p r o v i d e an 

-1248-



adequate p e r i o d of n o t i f i c a t i o n to a r e s p o n d e n t t h a t a n o t h e r p a r t y 
had r e q u e s t e d r e v i e w of a R e f e r e e ' s o r d e r , t h e r e b y a f f o r d i n g the 
r e s p o n d e n t an o p p o r t u n i t y to d e c i d e whether to f i l e a c r o s s - r e q u e s t 
f o r r e v i e w . A l l o w i n g a minimum of 10 days comports w i t h t h i s 
a p p a r e n t purpose; g r a n t i n g an a u t o m a t i c e x t e n s i o n o f the p e r i o d f o r 
r e q u e s t i n g r e v i e w to a f u l l 40 d a y s , r e g a r d l e s s of the d a t e on which 
the i n i t i a l r e q u e s t f o r r e v i e w i s f i l e d , would s e r v e no a p p a r e n t 
p u r p o s e . 

We i n t e r p r e t ORS 656.289(3) a s p r o v i d i n g t h a t a c r o s s - r e q u e s t 
f o r Board r e v i e w i s t i m e l y i f i t i s f i l e d w i t h the Board w i t h i n 10 
d a ys o f the f i l i n g of the i n i t i a l r e q u e s t f o r Board r e v i e w , where the 
10-day p r o v i s i o n e x t e n d s the time a l l o w e d f o r r e q u e s t i n g r e v i e w 
beyond the 30-day p e r i o d . T h i s c o u l d r e s u l t i n e x t e n d i n g the 30-day 
p e r i o d to a f u l l 40 d a y s , but o n l y i f the i n i t i a l r e q u e s t f o r Board 
r e v i e w was f i l e d w i t h the Board on the 30th day. Compare Ray A. 
W i l l i a m s , 20 Van N a t t a 195 ( 1 9 7 7 ) , w i t h Ahmad Noor K o j a h , 28 Van 
N a t t a 262 ( 1 9 7 9 ) . Both a r e q u e s t f o r Board r e v i e w and a 
c r o s s - r e q u e s t f o r r e v i e w a r e c o n s i d e r e d t o be f i l e d w i t h the Board on 
the d a t e t h a t the r e q u e s t i s m a i l e d . OAR 4 3 6 - 8 3 - 7 0 0 ( 2 ) . 

T u r n i n g to the f a c t s of t h i s c a s e , the p e r i o d f o r r e q u e s t i n g 
Board r e v i e w e x p i r e d 30 days a f t e r May 9, 1983, the d a t e of the 
R e f e r e e ' s s u p p l e m e n t a l o r d e r . E B I ' s r e q u e s t f o r r e v i e w i s postmarked 
May 25, 1983. A c c o r d i n g l y , the Fund had 10 d a y s from May 25, 1983 
w i t h i n which t o c r o s s - r e q u e s t r e v i e w , or u n t i l Monday, June 6, 1983 
(t h e t e n t h day f a l l s on a weekend, so the f o l l o w i n g b u s i n e s s day i s 
c o n s i d e r e d the l a s t day f o r f i l i n g ) . The e n v e l o p e w i t h i n w h i c h the 
Fund's c r o s s - r e q u e s t f o r r e v i e w was m a i l e d i s not postmarked b e c a u s e 
i t a p p a r e n t l y was forwarded to the Board through i n t e r - a g e n c y 
c h a n n e l s . However, the c e r t i f i c a t e of s e r v i c e a t t a c h e d to t h e 
c r o s s - r e q u e s t i n d i c a t e s t h a t c o p i e s of the document were m a i l e d to 
the o t h e r p a r t i e s on June 9, 1983, the day b e f o r e the Board r e c e i v e d 
the c r o s s - r e q u e s t . I n the absence of any i n d i c a t i o n t o the c o n t r a r y , 
we presume t h a t t h e c e r t i f i c a t e of s e r v i c e a c c u r a t e l y r e p r e s e n t s t h e 
d a t e on w h i c h the Fund's r e q u e s t f o r r e v i e w was m a i l e d to the B o a r d . 
C o n s i d e r i n g June 9, 1983 a s the d a t e on which the Fund's 
c r o s s - r e q u e s t f o r r e v i e w was f i l e d w i t h the Board, i t i s u n t i m e l y . 

On t h e f a c t s of t h i s c a s e , the a l t e r n a t i v e l i m i t a t i o n p e r i o d i n 
ORS 6 5 6 . 2 8 9 ( 3 ) , i . e . , "the remainder of the 30-day p e r i o d , " a c t u a l l y 
r e s u l t s i n a l o n g e r l i m i t a t i o n p e r i o d . The 30-day p e r i o d r a n from 
the R e f e r e e ' s May 9, 1983 s u p p l e m e n t a l o r d e r to June 8, 1983. 
However, t h e Inmate I n j u r y Fund's r e q u e s t f o r r e v i e w was not f i l e d 
( m a i l e d ) u n t i l the f o l l o w i n g day. I t was t h u s u n t i m e l y under t h i s 
a l t e r n a t i v e , t o o . 

A l though we f i n d t h a t the Fund's c r o s s - r e q u e s t f o r r e v i e w i s 
u n t i m e l y , the consequence of d i s m i s s a l of the Fund's c r o s s - r e q u e s t i s 
of l i m i t e d s i g n i f i c a n c e . T h e r e i s no r e q u i r e m e n t t h a t a p a r t y 
c r o s s - r e q u e s t Board r e v i e w i n o r d e r to have p a r t i c u l a r i s s u e s 
c o n s i d e r e d on de novo r e v i e w . Neely y. S A I F , 43 Or App 319, 323 
( 1 9 7 9 ) ; F r a n c o e u r v. S A I F , 20 Or App 604, 606-607 ( 1 9 7 5 ) . T h e r e a r e 
no s p e c i f i c p l e a d i n g r e q u i r e m e n t s i n p r o c e e d i n g s b e f o r e the Board. A 
p a r t y may f i l e a r e q u e s t f o r r e v i e w of a R e f e r e e ' s o r d e r s i m p l y by a 
s t a t e m e n t t h a t r e v i e w i s r e q u e s t e d . ORS 6 5 6 . 2 9 5 ( 1 ) . Most o f t e n the 
i s s u e s to be r e v i e w e d a r e not d e f i n e d u n t i l the a p p e l l a n t has f i l e d 
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i t s b r i e f w i t h the Board. Where a r e s p o n d e n t f i l e s a b r i e f making an 
argument or r a i s i n g an i s s u e which d i v e r g e s from t h o s e r a i s e d or 
argued i n the a p p e l l a n t ' s b r i e f , we c o n s i d e r the a d d i t i o n a l argument 
or i s s u e even i n the absence of a c r o s s - r e q u e s t f o r r e v i e w . 

A c c o r d i n g l y , d i s m i s s a l of a c r o s s - r e q u e s t f o r r e v i e w does not 
d e p r i v e a r e s p o n d e n t of the o p p o r t u n i t y to r a i s e an i s s u e w h i c h 
o t h e r w i s e would be c o n s i d e r e d by the Board p u r s u a n t t o the 
c r o s s - r e q u e s t f o r r e v i e w . The r e s p o n d e n t i s f r e e to r a i s e t h e i s s u e 
i n i t s b r i e f . The p r i m a r y purpose f o r f i l i n g a c r o s s - r e q u e s t f o r 
r e v i e w i s to m a i n t a i n c o n t r o l over the Board's j u r i s d i c t i o n . A 
r e s p o n d e n t who has f a i l e d to c r o s s - r e q u e s t Board r e v i e w and who 
r a i s e s an i s s u e i n i t s r e s p o n d e n t ' s b r i e f i s a t t h e mercy of an 
a p p e l l a n t who, upon r e c o g n i z i n g the f a c t t h a t a p o t e n t i a l l y 
m e r i t o r i o u s argument has been r a i s e d i n r e s p o n d e n t ' s b r i e f , or f o r 
any o t h e r r e a s o n , w i t h d r a w s the r e q u e s t f o r Board r e v i e w . I f the 
r e s p o n d e n t had c r o s s - r e q u e s t e d r e v i e w , the Board would r e t a i n 
j u r i s d i c t i o n over the c r o s s - r e q u e s t . I f the r e s p o n d e n t had n o t 
c r o s s - r e q u e s t e d r e v i e w , t h e r e would be n o t h i n g to r e t a i n j u r i s d i c t i o n 
o v er and the r e s p o n d e n t would l o s e the o p p o r t u n i t y t o have t h e i s s u e 
r a i s e d i n i t s b r i e f r e v i e w e d . 

ORDER 

The c r o s s - r e q u e s t f o r Board r e v i e w f i l e d by t he Department of 
J u s t i c e a s a t t o r n e y s f o r t h e Inmate I n j u r y Fund i s d i s m i s s e d a s 
u n t i m e l y . 

SHERRY L. SCHMIEDEL, C l a i m a n t WCB 81-10856 
I . L u c r e t i a H o l l i n g s w o r t h , C l a i m a n t ' s A t t o r n e y A u g u s t 30, 1983 
Jo h n E . S n a r s k i s , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
Reviewed by Board Members L e w i s and F e r r i s . 

The i n s u r e r , I n d u s t r i a l I n d e m n i t y , r e q u e s t s r e v i e w of R e f e r e e 
F i n k ' s o r d e r o v e r t u r n i n g i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n 
c l a i m . 

C l a i m a n t d e v e l o p e d hand and f o r e a r m problems i n October 1978 
w h i l e w orking a s a power sewing machine o p e r a t o r f o r P o r t l a n d 
G l o v e Company which i s i n s u r e d by I n d u s t r i a l ^ I n d e m n i t y . D i a g n o s i s 
was e q u i v o c a l , but the p h y s i c i a n s d e s c r i b e d her c o n d i t i o n a s 
r e p e t i t i v e o v e r u s e syndrome. The c l a i m was a c c e p t e d and then 
c l o s e d on F e b r u a r y 8, 1979 by a D e t e r m i n a t i o n Order g r a n t i n g no 
permanent d i s a b i l i t y award. 

C l a i m a n t r e t u r n e d to work f o r P o r t l a n d G l o v e u n t i l November 
1980 when she went to work f o r a n o t h e r employer, J a n t z e n , I n c . , 
o p e r a t i n g a power sewing machine. I n her l a t e r employment the 
work was somewhat l i g h t e r b e c a u s e she worked w i t h f a b r i c r a t h e r 
than l e a t h e r . The l a t e r employer i s not a p a r t y . 

W h i l e she was somewhat symptomatic, c l a i m a n t sought no 
m e d i c a l t r e a t m e n t between F e b r u a r y 1979 and May 1981. However, i n 
May 1981 she a g a i n sought t r e a t m e n t f o r p a i n i n her w r i s t s . She 
was d i a g n o s e d a g a i n a s h a v i n g r e p e t i t i v e o v e r u s e syndrome. At her 
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p h y s i c i a n ' s s u g g e s t i o n she stopped working i n August 1981. 
I n d u s t r i a l I n d e m n i t y d e n i e d her c l a i m f o r a g g r a v a t i o n on the b a s i s 
t h a t her problems were c a u s e d by her work a t the l a t e r employer 
r a t h e r than a t P o r t l a n d G l o v e . 

The R e f e r e e found t h a t under B r a c k e v. B a z a ' r , 293 Or 239 
( 1 9 8 2 ) , t h e r e had to have been a w o r s e n i n g of c l a i m a n t ' s 
u n d e r l y i n g c o n d i t i o n i n o r d e r to e x c u s e I n d u s t r i a l I n d e m n i t y under 
the l a s t i n j u r i o u s e x p o s u r e r u l e . He found t h a t t h e r e had been no 
w o r s e n i n g of the u n d e r l y i n g c o n d i t i o n . We d i s a g r e e w i t h h i s 
c o n c l u s i o n . 

The c i r c u m s t a n t i a l e v i d e n c e t e n d s t o i n d i c a t e t h e r e was a 
w o r s e n i n g of the u n d e r l y i n g c o n d i t i o n . C l a i m a n t was a b l e to work 
s t e a d i l y from t h e time o f the 1979 D e t e r m i n a t i o n Order u n t i l May 
1981 w i t h o u t s e e k i n g m e d i c a l a t t e n t i o n . 

F u r t h e r m o r e , the o n l y p h y s i c i a n who a d d r e s s e s the q u e s t i o n of 
whether t h e r e was a w o r s e n i n g of the u n d e r l y i n g c o n d i t i o n , seems 
to i n d i c a t e t h a t t h e r e was a w o r s e n i n g . Dr. B u t t o n e v a l u a t e d the 
c l a i m a n t a t the i n s u r e r ' s r e q u e s t and o p i n e d : 

" I . I would c o n s i d e r her c o n d i t i o n to be a 
m i l d c h r o n i c r e c u r r e n t type of musculo-
t e n d o n i t i s , which a p p a r e n t l y has not 
c o m p l e t e l y r e s o l v e d ; however, her most 
r e c e n t employment w i t h J a n t z e n was the 
major p r e c i p i t a t i n g f a c t o r i n the 
d e t e r i o r a t i o n of her c o n d i t i o n and most 
r e c e n t time l o s s . . . 

* * * 

" I I I . The r e p e t i t i v e n a t u r e o f her work a s 
a sewer a t J a n t z e n , i s the major c o n t r i b u 
t i n g c a u s e to her m e d i c a l c o n d i t i o n , 
n e c e s s i t y f o r t r e a t m e n t and time l o s s . " 

We f i n d t h a t I n d u s t r i a l I n d e m n i t y i s not r e s p o n s i b l e f o r 
c l a i m a n t ' s c o n d i t i o n b e c a u se her most r e c e n t employment worsened 
her u n d e r l y i n g c o n d i t i o n . Cf S A I F v. L u h r s , 63 Or App 78 (1983) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 16, 1982 i s r e v e r s e d . 
I n d u s t r i a l I n d e m n i t y ' s d e n i a l i s r e i n s t a t e d . 

MARGARET J . SUGDEN, C l a i m a n t WCB 80-04292 
M e r c e r , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 30, 1983 
Mosca t o & M e y e r s , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members B a r n e s and F e r r i s . 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e S h e b l e y ' s o r d e r w h i c h 
s e t a s i d e i t s d e n i a l of c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r 
two c o n d i t o n s : A r e s p i r a t o r y c o n d i t i o n v a r i o u s l y d e s c r i b e d a s 
asthma or r e v e r s i b l e bronchospasm; and a s k i n c o n d i t i o n v a r i o u s l y 
d e s c r i b e d a s u r t i c a r i a ( h i v e s ) or v a s c u l i t i s erythema m e l t i f o r m e . 
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The i n s u r e r a r g u e s t h a t c l a i m a n t f a i l e d t o f i l e a t i m e l y r e q u e s t 
f o r h e a r i n g on i t s d e n i a l and t h a t the d i s e a s e c l a i m i s not compen
s a b l e on the m e r i t s . Vie a g r e e w i t h the i n s u r e r ' s p o s i t i o n s on both 
p o i n t s and r e v e r s e . 

We f i n d the f a c t s r e l e v a n t to the t i m e l i n e s s i s s u e t o be a s 
f o l l o w s : 

J u l y 22, 1979: The i n s u r e r s e n t a d e n i a l t o c l a i m a n t , 
c o r r e c t l y a d d r e s s e d , v i a c e r t i f i e d m a i l . T h a t d e n i a l c o n t a i n e d t h e 
p r o p e r n o t i c e to the e f f e c t t h a t c l a i m a n t c o u l d r e q u e s t a h e a r i n g 
t o p r o t e s t t h e d e n i a l . A p p r o x i m a t e l y t h r e e weeks l a t e r t h i s d e n i a l 
l e t t e r was r e t u r n e d to the i n s u r e r a s " u n c l a i m e d . " C l a i m a n t t e s t i 
f i e d t h a t she was on v a c a t i o n and o u t of the s t a t e f o r about the 
m i d d l e two weeks i n J u l y 1979. C l a i m a n t was not a s k e d w h e t h e r , 
upon r e t u r n i n g , h e r m a i l i n c l u d e d n o t i c e s of a t t e m p t s t o d e l i v e r 
c e r t i f i e d m a i l . 

J u l y 26, 1979: The i n s u r e r r e m a i l e d i t s J u l y 2, 1979 d e n i a l 
to c l a i m a n t , a g a i n c o r r e c t l y a d d r e s s e d , t h i s time by o r d i n a r y m a i l . 
C l a i m a n t t e s t i f i e d t h a t she d i d not r e c e i v e i t . An employee of the 
i n s u r e r t e s t i f i e d t h a t i t was not r e t u r n e d t o the i n s u r e r . The 
R e f e r e e found c l a i m a n t ' s t e s t i m o n y c r e d i b l e , but made no f i n d i n g on 
the c r e d i b i l i t y of the i n s u r e r ' s employee. 

December 12, 1979: The i n s u r e r a g a i n r e m a i l e d i t s J u l y 2, 
1979 d e n i a l to c l a i m a n t . C l a i m a n t had t e l e p h o n e d the i n s u r e r a few 
d a y s e a r l i e r and a s k e d about the s t a t u s of her c l a i m . The 
i n s u r e r ' s employee w i t h whom c l a i m a n t spoke t e s t i f i e d t h a t she ( t h e 
employee) a d v i s e d c l a i m a n t t h a t the c l a i m had been d e n i e d . C l a i m 
a n t t e s t i f i e d t h a t she was t o l d i n t h a t t e l e p h o n e c o n v e r s a t i o n t h a t 
t h e c l a i m had been d e n i e d . 

May 12, 1980: C l a i m a n t ' s r e q u e s t f o r h e a r i n g on the i n s u r e r ' s 
d e n i a l was f i l e d . 

ORS 6 5 6.319(1) p r o v i d e s t h a t a r e q u e s t f o r h e a r i n g on a d e n i a l 
must be f i l e d w i t h i n 60 days o f the d e n i a l , or w i t h i n 180 d ays i f 
the c l a i m a n t c a n e s t a b l i s h good c a u s e f o r f a i l u r e t o r e q u e s t a 
h e a r i n g w i t h i n 60 d a y s . As a p p l i e d to t h e s e f a c t s , t h a t s t a t u t e 
p r o d u c e s two p o s s i b i l i t i e s : E i t h e r (1) t h e time l i m i t s t a r t e d t o 
run i n J u l y 1979 and c l a i m a n t ' s May 1980 h e a r i n g r e q u e s t was f i l e d 
beyond the o u t e r time l i m i t p r o v i d e d by s t a t u t e ; or (2) the time 
s t a r t e d to run i n December 1979, w h i c h would mean t h a t c l a i m a n t 
f i l e d a h e a r i n g r e q u e s t more tha n 60 but l e s s t h a n 180 d ays a f t e r 
t h e d e n i a l , w h i c h would l e a d t o t h e q u e s t i o n of whether t h e r e was 
good c a u s e f o r the d e l a y e d f i l i n g . 

A l t h o u g h we a r e aware of no a p p e l l a t e c o u r t d e c i s i o n s t h a t 
have s p e c i f i c a l l y h e l d t h a t the time l i m i t s t a t e d i n ORS 6 5 6 . 3 1 9 ( 1 ) 
s t a r t s to run from the d a t e t h a t a d e n i a l i s m a i l e d even i n the 
f a c e of e v i d e n c e of n o n r e c e i p t , we t h i n k t h a t the t h r u s t of Norton 
y. Compensation Department, 252 Or 75 (1968) , and Madwell v . 
S a l v a t i o n Army, 49 Or App 713 ( 1 9 8 0 ) , i s to t h a t e f f e c t . Language 
from S t r o h v. S A I F , 261 Or 117 ( 1 9 7 2 ) , a l t h o u g h a r i s i n g i n a 
d i f f e r e n t c o n t e x t , i s even more e x p l i c i t : 

" I n t h e a b s e n ce of s t a t u t e the d e p o s i t o f a 
n o t i f i c a t i o n i n the m a i l i s not e f f e c t i v e a s 
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n o t i c e u n l e s s the n o t i f i c a t i o n i s r e c e i v e d . 
However, s t a t u t e s commonly p r o v i d e f o r n o t i 
f i c a t i o n by m a i l and where t h i s i s t h e c a s e 
the d e p o s i t of the n o t i f i c a t i o n i n the m a i l s 
s a t i s f i e s the r e q u i r e m e n t of n o t i c e , even 
though the n o t i f i c a t i o n i s not r e c e i v e d . " 
261 Or a t 119 ( f o o t n o t e s o m i t t e d ) . 

As d i s c u s s e d i n Norton, the r e l e v a n t s t a t u t e s on e m p l o y e r / i n s u r e r 
d e n i a l of c ompensation c l a i m s do p r o v i d e f o r n o t i f i c a t i o n by m a i l . 
The r e l e v a n t a d m i n i s t r a t i v e r u l e , OAR 436-83-130, even more 
e x p l i c i t l y so p r o v i d e s . We c o n c l u d e t h a t the time l i m i t s t a t e d i n 
ORS 6 5 6.319(1) s t a r t e d to run i n J u l y 1979 and t h u s had e x p i r e d by 
t h e time c l a i m a n t r e q u e s t e d a h e a r i n g i n May 1980. 

A l t e r n a t i v e l y , i f t h e s t a t u t o r y time l i m i t s t a r t e d to r u n when 
c l a i m a n t became a c t u a l l y aware of the d e n i a l i n December 1979, we 
c o n c l u d e t h a t c l a i m a n t has not e s t a b l i s h e d good c a u s e f o r 
r e q u e s t i n g a h e a r i n g beyond 60 days from t h a t d a t e . 

C l a i m a n t t e s t i f i e d t h a t , i n the same phone c o n v e r s a t i o n i n 
e a r l y December 1979 d u r i n g which c l a i m a n t a c t u a l l y l e a r n e d t h a t her 
c l a i m had been d e n i e d the p r i o r J u l y , the i n s u r e r r e q u e s t e d t h a t 
c l a i m a n t submit to a d d i t i o n a l m e d i c a l e x a m i n a t i o n s ; t h a t c l a i m a n t 
a g r e e d to do s o ; and t h a t c l a i m a n t t h e n assumed t h a t the i n s u r e r 
had not y e t t a k e n f i n a l a c t i o n on her c l a i m and would not do so 
u n t i l i t r e c e i v e d the r e s u l t s of the a d d i t i o n a l m e d i c a l examina
t i o n s i t r e q u e s t e d . S p e c i f i c a l l y , c l a i m a n t t e s t i f i e d t h a t a f t e r 
t h a t December c o n v e r s a t i o n she u n d e r s t o o d her c l a i m was i n 
" d e f e r r e d " s t a t u s . 

The i n s u r e r ' s employee w i t h whom c l a i m a n t spoke t e s t i f i e d t h a t 
i t was l a t e r i n December, a f t e r r e c e i v i n g some a d d i t i o n a l m e d i c a l 
r e p o r t s , t h a t the i n s u r e r r e q u e s t e d c l a i m a n t t o p a r t i c i p a t e i n 
f u r t h e r m e d i c a l e x a m i n a t i o n s . We do not deem t h i s minor c o n f l i c t 
i n t h e e v i d e n c e t o be c r i t i c a l , but we note t h a t the employee's 
v e r s i o n i s c o n s i d e r a b l y more p l a u s i b l e . I t i s not p l a u s i b l e t h a t 
a c l a i m s a d j u s t e r who g e t s a phone c a l l from a c l a i m a n t a s k i n g 
about the s t a t u s of a c l a i m would, then and t h e r e , s a y something 
l i k e , "Your c l a i m i s d e n i e d and, by the way, we would l i k e you t o 
a t t e n d an i n d e p e n d e n t m e d i c a l e x a m i n a t i o n . " I t i s p l a u s i b l e t h a t 
an i n s u r e r ' s r e c e i p t of a d d i t i o n a l m e d i c a l r e p o r t s would g e n e r a t e 
a r e q u e s t f o r an i n d ependent m e d i c a l e x a m i n a t i o n . 

I n any e v e n t , the q u e s t i o n of what i s "good c a u s e " under ORS 
6 5 6 . 3 1 9 ( 1 ) ( b ) i s p r i m a r i l y a q u e s t i o n f o r t h i s Board under the 
McPherson v. Employment D i v i s i o n , 285 Or 541 ( 1 9 7 9 ) , l i n e o f c a s e s . 
Brown v. E B I Companies, 289 Or 455, 460 f o o t n o t e 3 (1980) ("'good 
c a u s e ' under ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) i s . . . a m a t t e r of . . . agency 
judgment i n the s e n s e s t a t e d i n McPherson"); s e e a l s o C u r t i s A. 
Lowden, 30 Van N a t t a 642 ( 1 9 8 1 ) . C l a i m a n t ' s good c a u s e argument 
i n t h i s c a s e b o i l s down to a c o n t e n t i o n t h a t , n o t w i t h s t a n d i n g 
w r i t t e n n o t i c e t h a t her c l a i m was d e n i e d , i n c l u d i n g b o l d - f a c e 
w r i t t e n n o t i c e t h a t , i f she d i d not r e q u e s t a h e a r i n g w i t h i n a 
l i m i t e d p e r i o d of t i m e , her r i g h t to do so would be l o s t , and 
n o t w i t h s t a n d i n g o r a l e l a b o r a t i o n by phone t h a t her c l a i m was 
d e n i e d , c l a i m a n t ' s s u b j e c t i v e u n d e r s t a n d i n g was t h a t her c l a i m had 
not been d e n i e d . I t i s our agency judgment, Brown, s u p r a , t h a t 
r e c o g n i z i n g s u c h an e x c u s e a s "good c a u s e " under ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) 
would v i r t u a l l y r e p e a l the 60-day l i m i t a t i o n p e r i o d 
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s t a t e d i n ORS 656.319 (1) (a) . C o n c e i v a b l y e v e r y c l a i m a n t who 
r e q u e s t e d a h e a r i n g more than 60 days beyond a d e n i a l would be 
t e s t i f y i n g about h i s or h e r s u b j e c t i v e u n d e r s t a n d i n g and assump
t i o n s about why the d e n i a l meant something o t h e r than what i t 
o b j e c t i v e l y s a i d . F o r both p r a c t i c a l and p o l i c y r e a s o n s , the law 
of c o n t r a c t s has l o n g been t o the e f f e c t t h a t o b j e c t i v e m a n i f e s t a 
t i o n s of a p a r t y ' s p o s i t i o n p r e v a i l over t h a t p a r t y ' s s u b j e c t i v e , 
uncommunicated u n d e r s t a n d i n g and a s s u m p t i o n s . For s u b s t a n t i a l l y 
t h e same r e a s o n s , we t h i n k i t would be i l l - a d v i s e d to f i n d good 
c a u s e f o r a d e l a y e d h e a r i n g r e q u e s t on f a c t s l i k e t h o s e p r e s e n t e d 
i n t h e c u r r e n t c a s e . 

F i n a l l y , i f we were t o r e a c h the m e r i t s , we would c o n c l u d e 
t h a t c l a i m a n t has not e s t a b l i s h e d t h e c o m p e n s a b i l i t y of her c l a i m 
f o r t h e r e a s o n s s t a t e d i n the i n s u r e r ' s b r i e f . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 3, 1982 i s r e v e r s e d . The 
i n s u r e r ' s d e n i a l d a t e d J u l y 2, 1979 i s r e i n s t a t e d and a f f i r m e d . 

RAYMOND K. ALLEN, C l a i m a n t WCB 81-07672 
D e F o r e s t & Hansen, C l a i m a n t ' s A t t o r n e y s A u g u s t 31, 1983 
Wolf, G r i f f i t h , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 

Reviewed by Board Members F e r r i s and L e w i s . 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e Brown's o r d e r which s e t 
a s i d e i t s d e n i a l s of c l a i m a n t ' s a l l e g e d pulmonary and p s y c h i a t r i c 
c o n d i t i o n s . The i n s u r e r c o n t e n d s t h a t c l a i m a n t has f a i l e d to show 
t h a t e i t h e r of the a l l e g e d c o n d i t i o n s a r e compensable c o n s e q u e n c e s 
of c l a i m a n t ' s p r i o r compensable i n j u r y . 

C l a i m a n t was i n j u r e d on December 26, 1978 when a l o g h i t him 
i n t h e c h e s t and r o l l e d over him. C l a i m a n t was t r e a t e d c o n s e r v a 
t i v e l y w i t h o u t s u c c e s s . He underwent d e c o m p r e s s i o n s u r g e r y on h i s 
lower neck a t the C5-6 and C6-7 l e v e l s i n A p r i l of 1979. C l a i m a n t 
e v e n t u a l l y underwent two more s u r g i c a l p r o c e d u r e s , r e s e c t i o n s of 
the f i r s t r i b on t h e l e f t and r i g h t s i d e s , i n 1980. C l a i m a n t con
t i n u e d to have c h e s t p a i n and headaches f o l l o w i n g the s u r g e r y . He 
was awarded compensation f o r a 20% u n s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y f o r h i s neck i n j u r y . 

C l a i m a n t was a d m i t t e d t o the h o s p i t a l i n e a r l y J u l y 1981 f o r 
e v a l u a t i o n of h i s c o m p l a i n t s of c h e s t p a i n , s h o r t n e s s of b r e a t h and 
h y p e r v e n t i l a t i o n . Dr. Berryman c o n c l u d e d a f t e r e x t e n s i v e t e s t i n g 
t h a t c l a i m a n t ' s p a i n was m u s c u l o s k e l e t a l i n o r i g i n and t h a t c l a i m 
a n t was s u f f e r i n g from " h y p e r v e n t i l a t i o n syndrome." He was u n a b l e 
to i d e n t i f y any s p e c i f i c r e l a t i o n s h i p between c l a i m a n t ' s c h e s t p a i n 
and the p r i o r s u r g e r i e s or i n j u r y . 

On August 31, 1981 the employer d e n i e d c o m p e n s a b i l i t y f o r 
c l a i m a n t ' s "pulmonary c o n d i t i o n . " C l a i m a n t c o n t i n u e d t o have c h e s t 
p a i n and b r e a t h i n g problems. He underwent f u r t h e r t e s t i n g and was 
examined by s e v e r a l d o c t o r s over the c o u r s e of t h e n e x t y e a r . Only 
Dr. Cade, a f a m i l y p r a c t i t i o n e r , r e l a t e d c l a i m a n t ' s c o n t i n u e d prob
lems to the compensable i n j u r y and s u b s e q u e n t s u r g e r i e s . The c l e a r 
c o n s e n s u s of the s p e c i a l i s t s who examined him i s t h a t c l a i m a n t ' s 
p a i n c o m p l a i n t s a r e not r e l a t e d to the i n d u s t r i a l i n j u r y . 
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C l a i m a n t was examined by Dr. Eastman, a p s y c h i a t r i s t . C l a i m 
a n t gave a h i s t o r y t o Dr. Eastman i n which he i n d i c a t e d t h a t h i s 
a c t i v i t i e s were s e v e r e l y l i m i t e d by p a i n and t h a t he c o u l d o n l y 
work f o r 15 m i n u t e s a t a t i m e . Dr. Eastman d i a g n o s e d a p s y c h o g e n i c 
p a i n d i s o r d e r , i . e . , t h a t c l a i m a n t was e x p r e s s i n g h i s p s y c h o l o g i c a l 
s t r e s s " s o m a t i c a l l y , m a i n l y by way of m uscle t e n s i o n and p a i n . " 

A second p s y c h o l o g i c a l exam was done a t t h e e m p l o y e r ' s r e q u e s t 
by Dr. S t o l z b e r g . She d i a g n o s e d t h r e e c o n d i t i o n s : (1) P s y c h o l o g i 
c a l f a c t o r s a f f e c t i n g p h y s i c a l c o n d i t i o n ; (2) p s y c h o g e n i c p a i n 
d i s o r d e r ; and (3) m a l i n g e r i n g . Dr. S t o l z b e r g b e l i e v e s c l a i m a n t has 
a p r e e x i s t i n g p e r s o n a l i t y t r a i t d i s t u r b a n c e and t h a t d i s t u r b a n c e 
was not worsened by the i n d u s t r i a l a c c i d e n t . 

On March 26, 1982 the employer s e c r e t l y f i l m e d c l a i m a n t d i g 
g i n g p o s t h o l e s , c a r r y i n g f e n c e p o s t s and c l i m b i n g over f e n c e s . I t 
i s o b v i o u s from the f i l m s t h a t c l a i m a n t has been l e s s than c a n d i d 
i n d e s c r i b i n g the e x t e n t of h i s l i m i t a t i o n s . 

Dr. L u t h e r , p s y c h i a t r i s t , examined c l a i m a n t a t c l a i m a n t ' s 
a t t o r n e y ' s r e q u e s t . He opined t h a t c l a i m a n t ' s p s y c h o l o g i c a l prob
lems were c o n t r i b u t i n g to h i s c o n t i n u e d p a i n and t h a t h i s symptoma
t o l o g y was r e l a t e d to the 1978 i n j u r y . I n a r r i v i n g a t t h i s 
c o n c l u s i o n , Dr. L u t h e r s t a t e d on A p r i l 16, 1982: 

" I n my o p i n i o n , the p a t i e n t i s not m a l i n g e r 
i n g . The d i a g n o s i s of m a l i n g e r i n g i s made 
when the p a t i e n t i s , i n the t e r m i n o l o g y of 
the DMS I I I , ' . . . v o l u n t a r y p r o d u c t i o n and 
p r e s e n t a t i o n of f a u l t s or g r o s s l y e x a g g e r 
a t e d p h y s i c a l or p s y c h o l o g i c a l symptoms.' 
Although t h i s p a t i e n t i s v e r y i n t e r e s t e d i n 
p e o p l e u n d e r s t a n d i n g h i s symptomatology, I 
f e e l he does not e x a g g e r a t e or make up 
symptomatology." 

C l a i m a n t ' s a c c o u n t of h i s symptoms and l i m i t a t i o n s was c e n t r a l t o 
Dr. L u t h e r ' s o p i n i o n c o n c e r n i n g the l e g i t i m a c y of c l a i m a n t ' s prob
lems. The a c t i v i t i e s f i l m e d by the employer show t h a t the 
a s s u m p t i o n s on which Dr. L u t h e r ' s o p i n i o n was a p p a r e n t l y based a r e 
i n a c c u r a t e . Thus, h i s r e p o r t c a r r i e s l i t t l e w e i g h t . 

The R e f e r e e c o n c l u d e d t h a t both c l a i m a n t ' s p s y c h o l o g i c a l and 
pulmonary c o n d i t i o n s were compensable. Although the R e f e r e e found 
the c o m p l a i n t s of c h e s t p a i n t o be p s y c h o l o g i c a l i n o r i g i n , he a l s o 
found the p s y c h o l o g i c a l c o n d i t i o n i t s e l f t o be compensable and, 
t h e r e f o r e , s e t a s i d e both of the i n s u r e r ' s d e n i a l s . W h i l e we a g r e e 
t h a t the e v i d e n c e i n d i c a t e s t h a t t h e r e i s no p h y s i o l o g i c a l c a u s e 
f o r c l a i m a n t ' s c h e s t p a i n , we do not b e l i e v e c l a i m a n t has met h i s 
burden o f p r o v i n g t h a t he s u f f e r s from a compensable p s y c h o l o g i c a l 
c o n d i t i o n . T h e r e f o r e , both of the i n s u r e r ' s d e n i a l s s h o u l d be 
r e i n s t a t e d . 

The R e f e r e e c o r r e c t l y p o i n t e d out t h a t c l a i m a n t d i d s u f f e r a 
s e r i o u s compensable c h e s t i n j u r y and t h e i n s u r e r i s r e s p o n s i b l e f o r 
the c o s t s of the e x t e n s i v e t e s t i n g t h a t c l a i m a n t underwent i n o r d e r 
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t o d e t e r m i n e the c a u s e of h i s c o n t i n u i n g c o m p l a i n t s . M y r t l e L. 
Thomas, 35 Van N a t t a 1093 ( J u l y 22, 1 9 8 3 ) ; Jimmy K. L a y t o n , 35 Van 
N a t t a 253 ( 1 9 8 3 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 26, 1982 i s r e v e r s e d . The 
i n s u r e r ' s d e n i a l s of August 31, 1981 and June 7, 1982 a r e r e i n 
s t a t e d and a f f i r m e d . I n s u r e r s h a l l pay f o r a l l m e d i c a l t r e a t m e n t 
and d i a g n o s t i c t e s t i n g r e l a t e d to c l a i m a n t ' s pulmonary c o m p l a i n t s 
and p s y c h o l o g i c a l c o n d i t i o n performed p r i o r to June 7, 1982. 

CLAUDE W. CHASE, C l a i m a n t WCB 8 1 - 0 8 2 6 8 
G a l t o n , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 3 1 , 1 9 8 3 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r o f D i s m i s s a l 

The R e f e r e e i s s u e d h i s o r d e r h e r e i n on October 29, 1982, 
o r d e r i n g the S A I F C o r p o r a t i o n to a c c e p t c l a i m a n t ' s a g g r a v a t i o n 
c l a i m . On November 29, 1982, the Board r e c e i v e d a l e t t e r from S.R. 
D a n i s h , r e p r e s e n t i n g the i n s u r e d employer, a l l e g i n g : "We were 
never n o t i f i e d of the time or p l a c e of such h e a r i n g or r e q u e s t e d t o 
t e s t i f y , and a t t h i s time we a r e o f f e r i n g the f o l l o w i n g i n f o r m a t i o n 
r e l a t i v e to t h i s c a s e which we b e l i e v e n e g a t e s our r e s p o n s i b i l i t y 
c o n c e r n i n g t h i s c l a i m . " 

The Board e l e c t e d to t r e a t t h i s l e t t e r a s a r e q u e s t f o r Board 
r e v i e w , w h i c h was acknowledged by the Board on December 1, 1982. 

C l a i m a n t , by and through h i s a t t o r n e y , t h e r e a f t e r moved to 
d i s m i s s the p u t a t i v e r e q u e s t f o r r e v i e w , a l l e g i n g t h e e m p l o y e r ' s 
f a i l u r e to s e r v e a copy o f i t s r e q u e s t upon c l a i m a n t or h i s a t t o r 
ney a s grounds f o r d i s m i s s a l . C l a i m a n t a l s o r e q u e s t e d t h a t p e n a l 
t i e s and a t t o r n e y f e e s be imposed under a u t h o r i t y o f ORS 
6 5 6 . 3 8 2 ( 3 ) , which p r o v i d e s t h a t a h e a r i n g i n i t i a t e d by an employer 
f o r the purpose of d e l a y or o t h e r v e x a t i o u s r e a s o n , or w i t h o u t 
r e a s o n a b l e ground, may w a r r a n t i m p o s i t i o n of a p e n a l t y . C l a i m a n t 
c o n t e n d s t h a t t h i s p r o v i s i o n a p p l i e s e q u a l l y t o a r e q u e s t f o r 
Board r e v i e w i n i t i a t e d under the same or s i m i l a r c i r c u m s t a n c e s . 

We f i n d t h a t the employer f a i l e d to p r o v i d e c l a i m a n t or h i s 
a t t o r n e y w i t h a copy of the p u t a t i v e r e q u e s t f o r r e v i e w ; t h a t the 
f i r s t n o t i c e to c l a i m a n t or h i s a t t o r n e y c o n c e r n i n g the e m p l o y e r ' s 
r e q u e s t f o r r e v i e w was by the Board's c o m p u t e r - g e n e r a t e d acknow
ledgment of the e m p l o y e r ' s r e q u e s t f o r r e v i e w , r e c e i v e d by 
c l a i m a n t ' s a t t o r n e y on December 3, 1982; t h a t n e i t h e r c l a i m a n t nor 
h i s a t t o r n e y , t h e r e f o r e , r e c e i v e d a c t u a l n o t i c e o f the r e q u e s t f o r 
r e v i e w w i t h i n the 30 day p e r i o d p r o v i d e d by ORS 656.289 and 
656.295; and t h a t the Board, t h e r e f o r e , l a c k s j u r i s d i c t i o n t o con
s i d e r the m e r i t s of the employer's p u t a t i v e r e q u e s t f o r Board 
r e v i e w . Argonaut I n s u r a n c e Company y. K i n g , 63 Or App 847 ( 1 9 8 3 ) ; 
s e e a l s o Edward Hanson, 35 Van N a t t a 1107 (1983) . 

We f i n d t h a t i m p o s i t i o n of a p e n a l t y p u r s u a n t to ORS 
6 56.382(3) i s not a p p r o p r i a t e under the f a c t s and c i r c u m s t a n c e s 
p r e s e n t e d h e r e i n . A c c o r d i n g l y , we need not d e c i d e whether t h i s 
p r o v i s i o n a p p l i e s to a r e q u e s t f o r Board r e v i e w . 
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A March 31, 1983 l e t t e r from S A I F ' s L e g a l S e r v i c e s . D i v i s i o n 
a p p e a r s , by i t s t e r m s , to concede t h a t c l a i m a n t ' s a t t o r n e y i s 
e n t i t l e d to a r e a s o n a b l e a t t o r n e y ' s f e e f o r s e r v i c e s performed 
p o s t - h e a r i n g , a l b e i t " n o t h i n g more than a minimal f e e . . . ." 
T h e r e f o r e , w i t h o u t c o n s i d e r i n g whether s t a t u t o r y a u t h o r i t y e x i s t s 
f o r an award of a r e a s o n a b l e a t t o r n e y ' s f e e under the c i r c u m s t a n c e s 
of t h i s c a s e , we award c l a i m a n t ' s a t t o r n e y a f e e f o r s e r v i c e s 
r e n d e r e d i n c o n n e c t i o n w i t h t h i s "Board r e v i e w . " 

The employer's r e q u e s t f o r r e v i e w of the R e f e r e e ' s October 29, 
1982 o r d e r hereby i s d i s m i s s e d , and the R e f e r e e ' s o r d e r i s f i n a l by 
o p e r a t i o n of law. C l a i m a n t ' s a t t o r n e y i s awarded $100 a s a r e a s o n 
a b l e a t t o r n e y ' s f e e , t o be p a i d by t h e S A I F C o r p o r a t i o n . 

Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e N e a l ' s o r d e r which 
approved t h e emp l o y e r ' s March 24, 1982 d e n i a l by which the employer 
d e n i e d t h a t c l a i m a n t ' s J a n u a r y 1982 r i g h t knee s u r g e r y was r e l a t e d 
to her October 8, 1981 compensable h i p i n j u r y . The i s s u e f o r 
r e v i e w i s c o m p e n s a b i l i t y . 

We adopt the R e f e r e e ' s f i n d i n g s of f a c t a s our own and a f f i r m 
her o r d e r . 

The employer a r g u e s t h a t the r u l e o f W e l l e r y. Union C a r b i d e , 
288 Or 27 (1979) , i s a p p l i c a b l e to t h i s c a s e and t h a t under t h a t 
r u l e , t h i s c l a i m must f a i l . A lthough i t i s t r u e t h a t c l a i m a n t s u f 
f e r s from a d e g e n e r a t i v e a r t h r i t i c knee c o n d i t i o n which p r e e x i s t e d 
her October 1981 i n d u s t r i a l i n j u r y , the a p p l i c a b i l i t y o f W e l l e r i s 
a n o t h e r m a t t e r , a s t h i s i s a c a s e i n v o l v i n g an i n d u s t r i a l i n j u r y 
r a t h e r than an o c c u p a t i o n a l d i s e a s e . See P a u l S c o t t , WCB Case No. 
82-06735, 35 Van N a t t a 1 2 1 5 (August 19, 1 9 8 3 ) . Even assuming t h a t 
W e l l e r were a p p l i c a b l e , however, c l a i m a n t must s t i l l e s t a b l i s h t h a t 
her compensable i n j u r y was a m a t e r i a l c o n t r i b u t i n g c a u s e which 
produced symptoms whic h l e d to the need f o r knee s u r g e r y . We a g r e e 
c o m p l e t e l y w i t h t h e R e f e r e e t h a t the m o s t t t h e m e d i c a l e v i d e n c e 
d e m o n s t r a t e s i n t h i s c a s e i s t h a t the i n j u r y was, a t b e s t , o n l y a 
v e r y minor f a c t o r i n c l a i m a n t ' s need f o r r i g h t knee s u r g e r y and 
t h a t t h e e v i d e n c e does not r i s e to t h e l e v e l o f e s t a b l i s h i n g t h a t 
t h e i n j u r y was a m a t e r i a l c o n t r i b u t i n g c a u s e of t h a t s u r g i c a l 
p r o c e d u r e . 

ORDER 

B E T T Y L . F R Y E R , C l a i m a n t 
Moomau, e t a l . , C l a i m a n t ' s A t t o r n e y s 
W o l f , G r i f f i t h , e t a l . , D e f e n s e A t t o r n e y s 

WCB 8 2 - 0 3 0 3 3 
A u g u s t 3 1 , 1 9 8 3 
O r d e r on R e v i e w 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 28, 1983 i s a f f i r m e d . 

- 1 2 5 7 -



MICHAEL J . JOHANNESEN, C l a i m a n t WCB 8 2 - 0 3 4 8 2 & 8 2 - 0 8 5 9 9 
R o y c e , S w a n s o n , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 3 1 , 1 9 8 3 
W o l f , G r i f f i t h , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

Reviewed by Board Members F e r r i s and B a r n e s . 

The e m p l o y e r / i n s u r e r r e q u e s t s r e v i e w of R e f e r e e N e a l ' s o r d e r 
w h i c h s e t a s i d e i t s March 12, 1982 d e n i a l o f c l a i m a n t ' s b i l a t e r a l 
d e g e n e r a t i v e knee a r t h r i t i s c o n d i t i o n . A lthough c l a i m a n t has 
c r o s s - r e q u e s t e d r e v i e w of t he R e f e r e e ' s o r d e r , i n h i s b r i e f c l a i m 
a n t a r g u e s o n l y t h a t t h e R e f e r e e ' s o r d e r " s h o u l d be a f f i r m e d i n i t s 
e n t i r e t y . " We, t h e r e f o r e , p r o c e e d on the a s s u m p t i o n t h a t c l a i m a n t 
has no d i s a g r e e m e n t w i t h any p o r t i o n of the R e f e r e e ' s o r d e r and 
t h a t t h e o n l y i s s u e i s c o m p e n s a b i l i t y . 

C l a i m a n t , who was 43 y e a r s of age a t t h e time of the h e a r i n g , 
has been employed by Northwest N a t u r a l Gas Company f o r twenty 
y e a r s . C l a i m a n t h a s worked a s a s e r v i c e m a n r e p a i r i n g gas equipment 
f o r a p p r o x i m a t e l y 90% of t h a t t i m e . C l a i m a n t f i r s t s u f f e r e d l e f t 
knee d i f f i c u l t i e s a s a r e s u l t of a h i g h s c h o o l f o o t b a l l i n j u r y i n 
a p p r o x i m a t e l y 1953 or 1954. T h i s i n j u r y r e s u l t e d i n a l e f t knee 
meniscectomy. 

C l a i m a n t began working f o r Northwest N a t u r a l Gas i n 1962. 
W h i l e on a s e r v i c e c a l l i n 1964 he t w i s t e d h i s r i g h t knee. T h i s 
i n j u r y was d i a g n o s e d a s a p a r t i a l t e a r of t h e m e d i a l c o l l a t e r a l 
l i g a m e n t and was a c c e p t e d a s a n o n d i s a b l i n g i n j u r y by t h e 
e m p l o y e r ' s i n s u r e r a t t h a t t i m e . The i n j u r y was a p p a r e n t l y t r e a t e d 
c o n s e r v a t i v e l y . A p p r o x i m a t e l y one y e a r l a t e r c l a i m a n t ' was engaged 
i n a game of t o u c h - f o o t b a l l w i t h some f r i e n d s , when h i s r i g h t knee 
"gave o u t . " A meniscectomy was s u b s e q u e n t l y performed on c l a i m 
a n t ' s r i g h t knee. (We q u e s t i o n t h e R e f e r e e ' s f i n d i n g t h a t t h i s 
r i g h t knee meniscectomy was the r e s u l t of t h e 1964 i n d u s t r i a l 
i n j u r y ; t h e r e i s n o t h i n g i n t h e r e c o r d so i n d i c a t i n g and i t a p p e a r s 
t h a t no c l a i m was e v e r f i l e d by c l a i m a n t i n r e l a t i o n to t h i s r i g h t 
knee meniscectomy.) 

C l a i m a n t t h e r e a f t e r e x p e r i e n c e d no d i f f i c u l t i e s w i t h h i s knees 
u n t i l 1978. He t e s t i f i e d t h a t he l i f t e d w e i g h t s on a r e g u l a r b a s i s 
u n t i l a p p r o x i m a t e l y 1970 or 1972, p l a y e d b a s k e t b a l l on o c c a s i o n 
i n c l u d i n g p l a y i n g i n a c i t y b a s k e t b a l l l e a g u e one y e a r . He t e s t i 
f i e d t h a t he p l a y e d b a s k e t b a l l one to two t i m e s p er week u n t i l 
1978. 

On October 2, 1978 c l a i m a n t was examined by Dr. Zimmerman w i t h 
c o m p l a i n t s of knee p a i n . Dr. Zimmerman noted t h a t c l a i m a n t had a 
h i s t o r y of b i l a t e r a l m e n i s c e c t o m i e s but t h a t he had not had any 
d i f f i c u l t y u n t i l t h e summer of 1978. Dr. Zimmerman's c h a r t note 
i n d i c a t e s t h a t c l a i m a n t had been j o g g i n g t o work e v e r y day f o r the 
p a s t y e a r , a d i s t a n c e of about f o u r m i l e s . By October 13, 1978 Dr. 
Zimmerman a p p a r e n t l y had c o n c l u d e d t h a t c l a i m a n t was s u f f e r i n g from 
e a r l y d e g e n e r a t i v e a r t h r i t i s i n the k n e e s . On J a n u a r y 16, 1979 Dr. 
Zimmerman r e p o r t e d t h a t c l a i m a n t had been doing w e l l u n t i l he s u f 
f e r e d a r e c e n t f a l l and had to t a k e f i v e d a y s o f f work. ( T h e r e i s 
no i n d i c a t i o n whether t h i s f a l l o c c u r r e d a t work or n o t . ) Dr. 
Zimmerman s t a t e d c l a i m a n t was d e v e l o p i n g d e g e n e r a t i v e changes i n 
the l a t e r a l c a r t i l a g e . 
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C l a i m a n t d i d not r e t u r n to Dr. Zimmerman a g a i n u n t i l J a n u a r y 
15, 1980. The c h a r t note i n d i c a t e s t h a t c l a i m a n t t w i s t e d h i s l e f t 
knee about a week p r e v i o u s w h i l e w a l k i n g d o w n s t a i r s a t home c a r r y 
i n g some wood, and t h a t t h e knee had been p a i n f u l s i n c e t h e n . On 
F e b r u a r y 21, 1980 Dr. Welch r e p o r t e d t h a t Dr. Zimmerman had d i a g 
nosed c l a i m a n t ' s c o n d i t i o n a s p o s t o p e r a t i v e d e g e n e r a t i v e a r t h r i t i s 
w i t h r e i n j u r i e s and r e s t r a i n s . 

On June 22, 1980 c l a i m a n t s t r a i n e d h i s l e f t knee a t work w h i l e 
c a r r y i n g a gas h e a t e r up some s t a i r s . A c l a i m was f i l e d and i t was 
a c c e p t e d a s a n o n d i s a b l i n g i n j u r y because c l a i m a n t l o s t no time 
from work, a l t h o u g h he d i d s e e Dr. Zimmerman. 

C l a i m a n t d i d not r e t u r n to Dr. Zimmerman a g a i n u n t i l March 27, 
1981. The c h a r t note i n d i c a t e s t h a t c l a i m a n t had q u i t j o g g i n g , and 
t h a t he had been g e t t i n g a l o n g f a i r l y w e l l working on a l e s s s t r e n 
uous j o b , but t h a t a f t e r r e t u r n i n g to s e r v i c e m a n work h i s knees 
once a g a i n began b o t h e r i n g him. C l a i m a n t was se e n a g a i n by Dr. 
Zimmerman i n November 1981 and J a n u a r y 1982. C l a i m a n t r e p o r t e d 
t h a t c l i m b i n g l a d d e r s and s t a i r s b o t h e r e d him. Dr. Zimmerman 
r e p o r t e d : 

" I b e l i e v e t h i s gentleman who has p r e v i o u s l y 
had i n j u r i e s t o h i s knee w i t h m e n i s c e c t o m i e s 
i s h a v i n g d e g e n e r a t i v e changes on the m e d i a l 
s i d e , p r i m a r i l y w i t h i r r i t a b i l i t y when he 
over u s e s the k n e e s . I have t o l d him t h a t 
t h i s i s r e l a t e d to a c t i v i t y , t h a t he s h o u l d 
l i v e w i t h i n t h e l i m i t s o f t o l e r a n c e o f h i s 
d i s c o m f o r t , t h a t i f he f o r c e s t h e knees, 
s u c h a s w i t h l o t s of s t a i r c l i m b i n g and 
k n e e l i n g , t h a t t h e d e g e n e r a t i v e p r o c e s s 
w i l l p r o b a b l y be a c c e l e r a t e d a s compared t o 
a s e d e n t a r y t y p e of o c c u p a t i o n . " 

On J a n u a r y 21, 1982 c l a i m a n t f i l e d an 801 form w i t h h i s 
employer c l a i m i n g t h a t c o n s t a n t bending, s t o o p i n g , s q u a t t i n g and 
l i f t i n g a c t i v i t i e s a t work c a u s e d or a g g r a v a t e d h i s a r t h r i t i s con
d i t i o n . The c l a i m was d e n i e d on March 12, 1982. 

On May 6, 1982 Dr. Duncan r e p o r t e d t h a t he had examined c l a i m 
a n t on September 12, 1978 f o r a knee problem. Dr. Duncan s t a t e d 
t h a t : "A d i a g n o s i s of s p r a i n was made. He [ c l a i m a n t ] s t a t e d he had 
been r u n n i n g , p l a y i n g b a l l and e t c . p r i o r to t h i s and had not been 
h a v i n g problems w i t h h i s k n e e s . " Dr. Duncan made no comment 
r e g a r d i n g t h e c a u s e of c l a i m a n t ' s c o n d i t i o n . 

On May 26, 1982 Dr. Zimmerman, i n a n a r r a t i v e r e p o r t t o c l a i m 
a n t ' s a t t o r n e y , b a s i c a l l y summarized a l l of h i s p r i o r c h a r t n o t e s 
we have r e l a t e d above, but o f f e r e d n o t h i n g new on the q u e s t i o n of 
c a u s a t i o n . 

On June 10, 1982, c l a i m a n t was examined by Dr. Rusch. Dr. 
Rusch r e p o r t e d t h a t i t was " a p p a r e n t " t h a t c l a i m a n t had r e c o g n i z 
a b l e s i g n s and symptoms of d e g e n e r a t i v e o s t e o a r t h r i t i s o f both 
knees when he had been examined by Dr. Zimmerman i n 1978, and t h a t : 

" I t a p p e a r s a p p a r e n t t h a t any use of the 
lower e x t r e m i t i e s i n w a l k i n g , k n e e l i n g , 
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s q u a t t i n g , or o t h e r a c t i v e p h y s i c a l 
a c t i v i t i e s of the lower e x t r e m i t e s would 
l e a d to p r o g r e s s i v e d e t e r i o r a t i o n of the 
u n d e r l y i n g d e g e n e r a t i v e o s t e o a r t h r i t i s . " 
( Emphasis added.) 

Dr. Rusch c o n c l u d e d : 

" I t i s my o p i n i o n t h a t i t i s w i t h i n the 
r e a l m of r e a s o n a b l e m e d i c a l p r o b a b i l i t y 
t h a t the work a c t i v i t y a s s o c i a t e d w i t h 
[ c l a i m a n t ' s ] work . . . over the p e r i o d of 
the l a s t twenty y e a r s has m a t e r i a l l y 
c o n t r i b u t e d to a w o r s e n i n g of the 
u n d e r l y i n g c o n d i t i o n of both h i s k n e e s . " 

However, Dr. Rusch went on to q u a l i f y t h a t o p i n i o n : 

" I t must a l s o be r e c o g n i z e d , however, t h a t 
o t h e r s t r e n u o u s a c t i v i t i e s w hich Mr. 
J ohannesen may have engaged i n which may 
not have been a s s o c i a t e d w i t h h i s work, s u c h 
a s w a l k i n g , j o g g i n g , k n e e l i n g , or s q u a t t i n g 
would a l s o c o n t r i b u t e to t h i s w o r s e n i n g of 
t h a t u n d e r l y i n g c o n d i t i o n . The e x t e n t t o 
which t h i s p h y s i c a l a c t i v i t y l e a d s to the 
w o r s e n i n g of t h a t c o n d i t i o n a s opposed to 
the n a t u r a l p r o g r e s s i o n or w o r s e n i n g of the 
u n d e r l y i n g c o n d i t i o n i s unknown." 

The R e f e r e e found t h a t c l a i m a n t s u f f e r e d from a p r e e x i s t i n g 
d e g e n e r a t i v e knee c o n d i t i o n r e l a t e d to h i s p r e v i o u s m e n i s c e c t o m i e s 
and t h a t he, t h e r e f o r e , had to e s t a b l i s h a w o r s e n i n g of t h a t 
c o n d i t i o n , W e l l e r y. Union C a r b i d e , 288 Or 27 ( 1 9 7 9 ) , and a l s o had 
t o e s t a b l i s h t h a t h i s work a c t i v i t i e s were the major c a u s e o f t h a t 
w o r s e n i n g . S A I F v. G y g i , 55 Or App 570 ( 1 9 8 2 ) . The R e f e r e e c o n 
c l u d e d t h a t c l a i m a n t had so e s t a b l i s h e d . We d i s a g r e e and r e v e r s e . 

We a g r e e w i t h the R e f e r e e t h a t c l a i m a n t must e s t a b l i s h t h a t 
h i s work a c t i v i t i e s when compared to h i s non-work a c t i v i t i e s a r e 
the major c o n t r i b u t i n g c a u s e or a g g r a v a t i n g f a c t o r of h i s d e g e n e r a 
t i v e a r t h r i t i s c o n d i t i o n . D e t h l e f s v. H y s t e r Co., 295 Or 298 
( 1 9 8 3 ) ; Beaudry v. W i n c h e s t e r Plywood Co., 255 Or 503 ( 1 9 7 0 ) ; S A I F 
y. G y g i , s u p r a . We a l s o b e l i e v e t h a t q u e s t i o n s c o n c e r n i n g a c o n d i 
t i o n s u c h a s d e g e n e r a t i v e a r t h r i t i s a r e s u f f i c i e n t l y complex t o 
r e q u i r e e x p e r t m e d i c a l e v i d e n c e . See J a c o b s p n y. S A I F , 36 Or App 
789 ( 1 9 7 8 ) . We, t h e r e f o r e , do not b e l i e v e t h a t l a y t e s t i m o n y i s 
s u f f i c i e n t to " b r i d g e the gap" of c a u s a t i o n i n t h i s c a s e . 

The o n l y m e d i c a l o p i n i o n i n t h i s e n t i r e r e c o r d which a t t e m p t s 
t o a d d r e s s the q u e s t i o n of c a u s a t i o n i s t h a t of Dr. R u s c h . The 
most t h a t Dr. Rusch i s a b l e t o s t a t e i s t h a t c l a i m a n t ' s work a c t i 
v i t i e s were a m a t e r i a l c o n t r i b u t i n g c a u s e of c l a i m a n t ' s worsened 
a r t h r i t i s c o n d i t i o n , r a t h e r than the major c a u s e . A l t h o u g h i t i s 
c e r t a i n l y n o t r e q u i r e d t h a t a p h y s i c i a n use the e x a c t l e g a l 
p h r a s e o l o g y , we t h i n k i t i s c l e a r from the q u a l i f y i n g l anguage of 
Dr. R u s c h ' s o p i n i o n t h a t he c a n n o t s t a t e t h a t c l a i m a n t ' s work 
a c t i v i t i e s were the major c a u s e of the c o n d i t i o n or the w o r s e n i n g 
t h e r e o f . He p a r t i c u l a r l y made a p o i n t i n n o t i n g t h a t any use of 
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t h e lower e x t r e m i t i e s i n w a l k i n g , k n e e l i n g , s q u a t t i n g , e t c . , would 
s e r v e to c o n t r i b u t e t o a w o r s e n i n g of the c o n d i t i o n and t h a t t h e 
c o n d i t i o n was n a t u r a l l y p r o g r e s s i v e on i t s own. He s t a t e d t h a t he 
c o u l d n o t d e t e r m i n e the e x t e n t to which p h y s i c a l a c t i v i t y c o n t r i 
buted to a w o r s e n i n g of the c o n d i t i o n a s opposed t o the n a t u r a l 
p r o g r e s s i o n of the c o n d i t i o n i t s e l f . C l a i m a n t r e g u l a r l y p l a y e d 
b a s k e t b a l l up to two t i m e s per week and was j o g g i n g , a p p a r e n t l y 
d a i l y , u n t i l he began s u f f e r i n g knee p a i n i n 1978. Although c l a i m 
a n t t e s t i f i e d t h a t he stopped l i f t i n g w e i g h t s and p l a y i n g l e a g u e 
b a s k e t b a l l s e v e r a l y e a r s p r i o r t o the time he began e x p e r i e n c i n g 
knee p a i n , the m e d i c a l e v i d e n c e i n d i c a t e s t h a t s u c h a c t i v i t i e s 
would n e v e r t h e l e s s have t a k e n t h e i r t o l l on c l a i m a n t ' s k n e e s . I n 
v i e w o f the f a c t t h a t t h e e v i d e n c e e s t a b l i s h e s t h a t c l a i m a n t used 
h i s l o wer e x t r e m i t i e s f o r f a i r l y v i g o r o u s o f f - t h e - j o b a c t i v i t i e s 
a s w e l l a s o n - t h e - j o b a c t i v i t i e s , Dr. Rusch's o p i n i o n does not 
e s t a b l i s h major work c a u s a t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 10, 1982 i s r e v e r s e d . The 
i n s u r e r ' s d e n i a l d a t e d March 12, 1982 i s r e i n s t a t e d and a f f i r m e d . 

DAN L I N G O , C l a i m a n t WCB 8 2 - 0 8 1 7 9 
M i c h a e l B. D y e , C l a i m a n t ' s A t t o r n e y A u g u s t 3 1 , 1 9 8 3 
W o l f , G r i f f i t h , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members B a r n e s and F e r r i s . 

E B I Companies r e q u e s t s r e v i e w of R e f e r e e B a k e r ' s o r d e r w h i c h 
a p p a r e n t l y s e t a s i d e i t s September 1, 1982 d e n i a l which d e n i e d both 
t h a t c l a i m a n t s u f f e r e d an a g g r a v a t i o n of h i s J a n u a r y 24, 1979 back 
i n j u r y and a l s o t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s a l l e g e d r i g h t knee 
i n j u r y of A p r i l 22, 1982. Although the R e f e r e e s e t f o r t h the 
i s s u e s a s b e i n g , " c o m p e n s a b i l i t y of a d e n i e d low back a g g r a v a t i o n 
c l a i m and c o m p e n s a b i l i t y of d e n i e d knee problems," the remainder of 
h i s o r d e r r e f e r r e d o n l y t o c l a i m a n t ' s a l l e g e d r i g h t knee i n j u r y . 
N e v e r t h e l e s s , both p a r t i e s appear to a g r e e t h a t t h e R e f e r e e ' s o r d e r 
a l s o s e t a s i d e E B I ' s d e n i a l of c l a i m a n t ' s back a g g r a v a t i o n c l a i m . 
T h e r e f o r e , we p r o c e e d on the u n d e r s t a n d i n g t h a t the i s s u e s f o r 
r e v i e w a r e the c o m p e n s a b i l i t y of c l a i m a n t ' s back a g r a v a t i o n c l a i m 
and the c o m p e n s a b i l i t y of c l a i m a n t ' s a l l e g e d r i g h t knee i n j u r y of 
A p r i l 22, 1982. 

I 

S i n c e t h e R e f e r e e f a i l e d t o do s o , we make the f o l l o w i n g 
f i n d i n g s of f a c t . 

C l a i m a n t has a l o n g h i s t o r y of back d i f f i c u l t i e s b e g i n n i n g i n 
1967 when he s u s t a i n e d h i s f i r s t i n d u s t r i a l back i n j u r y . C l a i m a n t 
s u s t a i n e d a d d i t i o n a l i n j u r i e s i n 1971, 1972, and 1974. I n 1975 
c l a i m a n t e x p e r i e n c e d f u r t h e r d i f f i c u l t i e s w i t h h i s back. A myelo
gram and d i s c o g r a m were performed by Dr. P o u l s o n , and e v i d e n c e of 
a r u p t u r e d d i s c l e d to a recommendation t h a t c l a i m a n t c o n s i d e r 
s u r g e r y . C l a i m a n t d e c l i n e d the s u r g e r y . He was e v e n t u a l l y awarded 
25% or 30% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . 
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On J a n u a r y 24, 1979 c l a i m a n t was employed a s a d r i v e r / 
d i s p a t c h e r f o r V i e s k o Redi-Mix, I n c . , when he s u s t a i n e d a n o t h e r 
compensable back i n j u r y , d i a g n o s e d by Dr. W i l s o n a s a lumbar 
s t r a i n . Dr. W i l s o n a d v i s e d t h e c l a i m a n t t o r e t u r n to Dr. P o u l s o n . 
On March 21, 1979 Dr. P o u l s o n r e p o r t e d t h a t a myelogram per formed 
on March 7, 1979 r e v e a l e d a p r o t r u d i n g d i s c a t L 4 - L 5 . Dr. P o u l s o n 
performed a laminectomy on A p r i l 3, 1979. On December ^, 1979 Dr. 
P o u l s o n noted t h a t c l a i m a n t ' s s u r g i c a l r e c o v e r y p r o g r e s s was 
e x t r e m e l y slow and t h a t he b e l i e v e d t h e r e was "a l a r g e f u n c t i o n a l 
o v e r l a y h e r e . " C l a i m a n t ' s w e i g h t a t t h a t time was 255 pounds. 

On June 26, 1980, Dr. P o u l s o n r e l e a s e d c l a i m a n t to r e t u r n to 
l i g h t duty work. However, on J u l y 8, 1980, Dr. P o u l s o n r e p o r t e d 
t h a t : 

" I t i s my o p i n i o n t h a t [ c l a i m a n t ] c a n do 
l i g h t work but he t o l d me when he was i n on 
the l a s t v i s i t , he would r e f u s e any type of 
work a t p r e s e n t , p a r t i c u l a r l y w i t h t h a t 
company. I do t h i n k he can do l i g h t work 
a s of June 26, 1980. What t h e problem he 
has w i t h t h e company he works w i t h , I do 
not know." 

On J u l y 22, 1980 a D e t e r m i n a t i o n Order i s s u e d awarding c l a i m a n t 20% 
u n s c h e d u l e d permanent p a r t i a l low back d i s a b i l i t y . 

On O ctober 13, 1980 Dr. P o u l s o n a g a i n r e p o r t e d t h a t he f e l t 
c l a i m a n t was c a p a b l e of r e t u r n i n g to work a s a t r u c k d i s p a t c h e r but 
f e l t t h a t a r e f e r r a l to t h e Northwest P a i n C e n t e r was a p p r o p r i a t e . 
P s y c h o l o g i c a l e v a l u a t i o n a t t h e P a i n C e n t e r found c l a i m a n t t o have 
a p a s s i v e - d e p e n d e n t p e r s o n a l i t y w i t h s e c o n d a r y g a i n e l e m e n t s 
p r e s e n t i n t h e form of r e l i e f from work p r e s s u r e s and p o t e n t i a l f o r 
f u t u r e f i n a n c i a l c o m p e n s a t i o n . H i s m o t i v a t i o n f o r P a i n C e n t e r 
t h e r a p y was f e l t t o be q u e s t i o n a b l e and m o t i v a t i o n f o r r e t u r n t o 
work t o be poor. On November 21, 1980 Dr. Newman r e p o r t e d : 

" I t i s our f e e l i n g t h a t no f u r t h e r 
t r e a t m e n t or e v a l u a t i o n s a r e l i k e l y to 
change t h e s i t u a t i o n much and t h a t a 
s u b s t a n t i a l p a r t of h i s r e f r a c t o r i n e s s to 
r e h a b i l i t a t i o n a t t h i s p o i n t i s 
a t t i t u d i n a l . " 

On J a n u a r y 27, 1981 Dr. P o u l s o n r e p o r t e d h i s agreement w i t h 
Dr. Newman. Dr. P o u l s o n s t a t e d , " I t r e m ains my o p i n i o n t h a t he i s 
p r o b a b l y c a p a b l e of doing l i g h t work, such a s d i s p a t c h i n g . " 
R a t h e r t h a n r e t u r n i n g to work, however, c l a i m a n t began r e c e i v i n g 
c h i r o p r a c t i c t r e a t m e n t s from Dr. B u t t l e r . Dr. B u t t l e r f e l t t h a t 
c l a i m a n t was u n a b l e to work. Dr. P o u l s o n r e p o r t e d on March 18, 
1981 t h a t p e r h a p s Dr. B u t t l e r ' s e n t h u s i a s m would rub o f f on the 
c l a i m a n t and he would be a b l e t o m o t i v a t e him s u f f i c i e n t l y t o 
r e t u r n to work. 

C l a i m a n t t h e r e a f t e r moved t o O n t a r i o , Oregon and began 
t r e a t i n g w i t h a n o t h e r c h i r o p r a c t o r , Dr. Van P a t t e n . On May 7, 1981 
Dr. Van P a t t e n r e p o r t e d t h a t c l a i m a n t was c o m p l a i n i n g of low back, 
neck and l e g p a i n and had d i f f i c u l t y s l e e p i n g . C l a i m a n t was 
r e f e r r e d f o r e x a m i n a t i o n t o Dr. Karmy, an o r t h o p e d i c s u r g e o n . On 
June 2, 1981 Dr. Karmy r e p o r t e d t h a t c l a i m a n t had numerous 
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c o m p l a i n t s of p a i n and t h a t c l a i m a n t f e l t he was too d i s a b l e d t o do 
any t y p e of work. Dr. Karmy f e l t t h a t c l a i m a n t was m e d i c a l l y s t a 
t i o n a r y and s h o u l d r e t u r n t o l i g h t work s u c h a s t r u c k d i s p a t c h i n g . 
On J u l y 1, 1981 Dr. Van P a t t e n i n d i c a t e d he d i s a g r e e d w i t h Dr. 
Karmy and f e l t t h a t c l a i m a n t was u n a b l e to r e t u r n to work. Dr. 
Van P a t t e n c o n t i n u e d t r e a t i n g c l a i m a n t a t a f r e q u e n c y of about 
t w e l v e t r e a t m e n t s per month. 

I n September 1981 the O r t h o p a e d i c C o n s u l t a n t s c o n c l u d e d t h a t 
c l a i m a n t had d e g e n e r a t i v e a t r o p h y of the L4-5 d i s c , c h r o n i c low 
back s t r a i n and b i l a t e r a l l e g r a d i a t i o n , exogenous o b e s i t y and 
f u n c t i o n a l o v e r l a y . The C o n s u l t a n t s f e l t t h a t c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y , t h a t some a d d i t i o n a l c h i r o p r a c t i c t r e a t m e n t s 
would be b e n e f i c i a l and t h a t h i s p r e v i o u s award of 20% u n s c h e d u l e d 
d i s a b i l i t y was not a d e q u a t e . 

A se c o n d D e t e r m i n a t i o n Order i s s u e d on November 12, 1981 
a w a r d i n g c l a i m a n t no a d d i t i o n a l permanent p a r t i a l d i s a b i l i t y bene
f i t s . By s t i p u l a t i o n of December 4, 1981, c l a i m a n t was awarded an 
a d d i t i o n a l 28% u n s c h e d u l e d d i s a b i l i t y , f o r a t o t a l of 48% d i s a b i l 
i t y a s a r e s u l t of h i s 1979 i n j u r y . 

F o l l o w i n g the i s s u a n c e of the November 1981 D e t e r m i n a t i o n 
O r d e r , c l a i m a n t d i d not r e t u r n to work. Nothing f u r t h e r from a 
m e d i c a l s t a n d p o i n t was h e a r d of the c l a i m a n t u n t i l A p r i l 28, 1982 
when Dr. B u t t l e r r e p o r t e d t h a t c l a i m a n t had r e t u r n e d to him w i t h 
c o m p l a i n t s o f : 

" . . . c o n s t a n t a c h i n g i n h i s lower back 
w i t h s h a r p p a i n s upon s p e c i f i c motion and 
s w e l l i n g and s e v e r e p a i n i n h i s r i g h t 
knee. The knee p a i n was due t o Mr. L i n g o ' s 
back g i v i n g o u t on him on 4-22-82 and 
c a u s i n g h i s knee t o t w i s t and b u c k l e . T h i s 
happened w h i l e he was w a l k i n g . " 

On May 17, 1982, Dr. B u t t l e r r e q u e s t e d the i n s u r e r to a u t h o r i z e a 
w e i g h t l o s s program ( t h e Cambridge D i e t ) f o r c l a i m a n t a s c l a i m a n t ' s 
i n a c t i v i t y had r e s u l t e d i n an e x c e s s i v e w e i g h t g a i n . On August 3, 
1982 Dr. B u t t l e r i n d i c a t e d t h a t c l a i m a n t ' s knee i n j u r y was a r e s u l t 
o f h i s back g i v i n g out on him w h i l e w a l k i n g and t h a t " h i s back had 
an immediate s h a r p p a i n i n i t c a u s i n g h i s r i g h t knee no t to h o l d 
h i s w e i g h t and t h u s b u c k l e and t w i s t c a u s i n g knee p a i n and 
s w e l l i n g . " Dr. B u t t l e r a g a i n recommended a u t h o r i z a t i o n f o r a 
w e i g h t l o s s program. 

C l a i m a n t was r e f e r r e d by the i n s u r e r to Dr. B o l i n f o r an 
i n d e p e n d e n t c h i r o p r a c t i c e x a m i n a t i o n on J u l y 28, 1982. I t was Dr. 
B o l i n ' s o p i n i o n t h a t c l a i m a n t s u f f e r e d from p r e - e x i s t i n g d e g e n e r a 
t i v e d i s c d i s e a s e c o u p l e d w i t h s e v e r e o b e s i t y of n e a r l y 300 pounds 
w h i c h c a u s e d s t r e s s a t t he l u m b o s a c r a l f a c e t s , which i n t u r n 
r e s u l t e d i n low back p a i n . He o p i n e d t h a t c l a i m a n t ' s c u r r e n t back 
problem was r e l a t e d t o h i s o b e s i t y r a t h e r than the 1979 i n d u s t r i a l 
i n j u r y . He f e l t t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y w i t h a m i l d 
f u n c t i o n a l o v e r l a y . 

On September 1, 1982 E B I d e n i e d t h a t c l a i m a n t s u f f e r e d an 
a g g r a v a t i o n o f h i s 1979 back i n j u r y and a l s o d e n i e d the compensa
b i l i t y of t he A p r i l 1982 r i g h t knee i n j u r y . On J u l y 17, 1982 Dr. 
B u t t l e r r e p o r t e d h i s d i s a g r e e m e n t w i t h much of Dr. B o l i n ' s f i n d i n g s 
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and a n a l y s i s . S p e c i f i c a l l y , Dr. B u t t l e r s t a t e d t h a t c l a i m a n t ' s 
i n a c t i v i t y a s a r e s u l t of the 1979 i n j u r y was the c a u s e of c l a i m 
a n t ' s e x c e s s i v e w e i g h t g a i n , and t h a t Dr. B o l i n f a i l e d to mention 
c l a i m a n t ' s knee i n j u r y . Dr. B u t t l e r d i d not i n d i c a t e any d i s a g r e e 
ment w i t h Dr. B o l i n ' s c o n c l u s i o n t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y . 

I I 

The i n s u r e r ' s argument a g a i n s t the c o m p e n s a b i l i t y o f c l a i m 
a n t ' s knee i n j u r y and back a g g r a v a t i o n c l a i m i s based p r i m a r i l y on 
the c o n t e n t i o n t h a t i t was c l a i m a n t ' s o b e s i t y r a t h e r than t h e 1979 
compensable i n j u r y which was the c a u s e o f both h i s ongoing back 
d i f f i c u l t i e s and t he minor r i g h t knee i n j u r y s u s t a i n e d i n A p r i l 
1982. The i n s u r e r a r g u e s t h a t , c o n t r a r y t o Dr. B u t t l e r ' s o p i n o n , 
c l a i m a n t ' s o b e s i t y i s not due t o h i s i n d u s t r i a l i n j u r y . The 
i n s u r e r r e l i e s on t h e o p i n i o n of Dr. B o l i n and our d e c i s i o n i n 
P a t r i c i a , N e l s o n , 34 Van N a t t a 1078 ( 1 9 8 2 ) , where we c o n c l u d e d t h a t 
i t was a p p r o p r i a t e t o c o n s i d e r a w o r k e r ' s o b e s i t y i n c e r t a i n 
c i r c u m s t a n c e s when r a t i n g e x t e n t of d i s a b i l i t y . C l a i m a n t r e s p o n d s 
t h a t t h i s c a s e p r e s e n t s no i s s u e r e l a t i n g to e x t e n t o f " d i s a b i l i t y 
and t h a t N e l s o n , t h e r e f o r e , i s i n a p p l i c a b l e . 

, The f i r s t q u e s t i o n i s whether the c o n c e p t s e x p r e s s e d i n N e l s o n 
a r e r e l e v a n t i n c a s e s i n v o l v i n g c o m p e n s a b i l i t y a s w e l l a s e x t e n t of 
d i s a b i l i t y . We c o n c l u d e t h a t they a r e . The i s s u e i n N e l s o n was 
framed a s f o l l o w s : 

"To what e x t e n t s h o u l d an i n s u r e r / e m p l o y e r 
be r e s p o n s i b l e f o r t he d i s a b l i n g e f f e c t s of 
the noh-compensable c o n d i t i o n of o b e s i t y 
when i t i n t e r f e r e s w i t h t h e r e c o v e r y from a 
compensable i n j u r y . " 34 Van N a t t a a t 1078. 

We answered t h a t q u e s t i o n a s f o l l o w s : 

" . . . a worker i s not e n t i t l e d to 
compensation f o r d i s a b i l i t y a t t r i b u t a b l e t o 
o b e s i t y to t h e e x t e n t t h a t (a) t h e e v i d e n c e 
e s t a b l i s h e s t h a t w e i g h t l o s s would r e d u c e 
or e l i m i n a t e t h e degree of d i s a b i l i t y , and 
(b) i t i s w i t h i n t h e v o l u n t a r y c o n t r o l of 
the worker to f o l l o w such m e d i c a l a d v i c e 
and l o s e w e i g h t , and ( c ) the worker has not 
made a r e a s o n a b l e e f f o r t to f o l l o w s u c h 
m e d i c a l a d v i c e . " 34 Van N a t t a a t 1080. 

The C o u r t of A p p e a l s has i n d i c a t e d i t s agreement w i t h t h a t 
a n a l y s i s . N e l s o n v . E B I Companies, 64 Or App 16 ( 1 9 8 3 ) . 

I n D a v i d Cheney, 35 Van N a t t a 21 ( 1 9 8 3 ) , w i t h o u t s p e c i f i c a l l y 
so i n d i c a t i n g , we i m p l i c i t l y r e c o g n i z e d t h a t N e l s o n c o u l d be a p p l i 
c a b l e i n s i t u a t i o n s where t h e e v i d e n c e i n d i c a t e s t h a t a w o r k e r ' s 
c o n d i t i o n worsened a s a r e s u l t of t h e w o r k e r ' s o b e s i t y . The 
i n s u r e r i n Cheney had d e n i e d t h e c l a i m a n t ' s a g g r a v a t i o n c l a i m on 
the b a s i s t h a t i t was c l a i m a n t ' s o b e s i t y t h a t was c a u s i n g c o n t i n u 
i n g symptoms i n h i s compensably i n j u r e d l e g . We found t h e e v i d e n c e 
i n s u f f i c i e n t to s u p p o r t t h e i n s u r e r ' s c o n t e n t i o n s i n Cheney, but 
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d i d not i n d i c a t e any d i s a g r e e m e n t w i t h the u n d e r l y i n g p r e m i s e of 
the i n s u r e r ' s p o s i t i o n . 

We now make e x p l i c i t t h a t which was i m p l i c i t i n Cheney. We 
c o n c l u d e t h a t the N e l s o n r a t i o n a l e a p p l i e s , not o n l y to the r a t i n g 
of permanent d i s a b i l i t y , but a l s o to a c c e p t a n c e or d e n i a l of the 
d i s a b l i n g e f f e c t s of a non-compensable o b e s i t y c o n d i t i o n . 

T h e r e i s n o t h i n g unique i n t h i s c o n c l u s i o n . I t has l o n g been 
the law t h a t a c l a i m a n t must e s t a b l i s h by a p reponderence of the 
e v i d e n c e t h a t h i s d i s a b i l i t y was c a u s e d by a compensable i n j u r y . 
R i u t t a v. Mayflower Farms, 19 Or App 278 ( 1 9 7 4 ) . I t i s s i m i l a r l y 
w e l l e s t a b l i s h e d t h a t , when s e e k i n g compensation f o r an" a g g r a v a 
t i o n , a c l a i m a n t must e s t a b l i s h t h a t the worsened c o n d i t i o n s i n c e 
the p r e v i o u s award or arrangement of compensation i s c a u s a l l y 
r e l a t e d t o the i n d u s t r i a l i n j u r y . Anderson y. West Union V i l l a g e 
S q u a r e , 43 Or App 295 ( 1 9 7 9 ) . I f the e v i d e n c e e s t a b l i s h e s t h a t a 
c l a i m a n t ' s worsened c o n d i t i o n i s not due t o the compensable i n j u r y 
b e c a u s e i t i s due t o some o t h e r c a u s e , the a g g r a v a t i o n c l a i m n e c e s 
s a r i l y must f a i l . C h r i s t e n s e n v. S A I F , 27 Or App 595 ( 1 9 7 6 ) . We 
p e r c e i v e l i t t l e d i f f e r e n c e i n a r g u i n g t h a t a c l a i m a n t ' s c u r r e n t 
c o n d i t i o n i s due to non-compensable o b e s i t y , or i n a r g u i n g t h a t a 
w o r k e r ' s c u r r e n t c o n d i t i o n i s due not to a p r i o r compensable back 
i n j u r y , but t o a non-compensable d e g e n e r a t i v e c o n d i t i o n a s i n 
George B r a s k y , 34 Van N a t t a 453 ( 1 9 8 2 ) , a f f ' d w i t h o u t o p i n i o n , 61 
Or App 226 (1982) . The mere f a c t t h a t t h i s c a s e i n v o l v e s o b e s i t y 
r a t h e r t h a n a d e g e n e r a t i v e c o n d i t i o n n e i t h e r c a l l s new r u l e s i n t o 
p l a y nor r e q u i r e s any. I n s u c h s i t u a t i o n s , i f a c l a i m a n t e s t a b 
l i s h e s t h a t h i s compensable i n j u r y remains a m a t e r i a l c a u s e of h i s 
worsened c o n d i t i o n , he i s e n t i t l e d to a d d i t i o n a l c o m p e n s a t i o n . I f , 
i n t h e f a c e of e v i d e n c e s u g g e s t i n g non-compensable o b e s i t y i s 
c a u s a t i v e , a c l a i m a n t c a n n o t e s t a b l i s h t h a t h i s compensable i n j u r y 
r e m a i n s a m a t e r i a l c a u s e of h i s worsened c o n d i t i o n , he i s not 
e n t i t l e d to a d d i t i o n a l ' c o m p e n s a t i o n . 

Having d e t e r m i n e d t h a t the N elson r a t i o n a l e i s a p p l i c a b l e t o 
c a s e s i n v o l v i n g c o m p e n s a b i l i t y , the n e x t q u e s t i o n i s whether c l a i m 
a n t ' s o b e s i t y i s a r e s u l t of h i s 1979 i n d u s t r i a l i n j u r y . I n o t h e r 
words, i s the o b e s i t y compensable or non-compensable? 

At the time o f h i s i n d u s t r i a l i n j u r y i n 1979, c l a i m a n t was 
a l r e a d y o v e r w e i g h t a t 240 pounds. By the time of Dr. B o l i n ' s 1982 
e x a m i n a t i o n , c l a i m a n t weighed 292 pounds. The o n l y p h y s i c i a n who 
r e l a t e s c l a i m a n t ' s w e i g h t g a i n to the 1979 i n j u r y i s Dr. B u t t l e r . 
We a r e u n c o n v i n c e d by Dr. B u t t l e r ' s o p i n i o n on t h i s m a t t e r . The 
r e c o r d i s r e p l e t e w i t h r e f e r e n c e s to c l a i m a n t ' s w e i g h t problem from 
t h e v e r y b e g i n n i n g of h i s t r e a t m e n t f o r the 1979 i n j u r y . The 
r e c o r d i s a l s o r e p l e t e w i t h r e f e r e n c e s t o c l a i m a n t ' s r e f u s a l t o 
t a k e any p o s i t i v e a c t i o n to c o n t r o l h i s weight problem, s u c h a s 
e x e r c i s i n g and/or d i e t i n g . A d m i t t e d l y the 1979 i n j u r y c a u s e d a 
l i m i t e d p e r i o d of i n a c t i v i t y , but the r e c o r d i s p e r s u a s i v e t h a t 
c l a i m a n t has been a b l e t o p a r t i c i p a t e i n moderate p h y s i c a l a c t i v i t y 
e v e r s i n c e Dr. P o u l s o n r e l e a s e d him to r e t u r n to l i g h t work i n 
October 1980. R a t h e r t h a n r e t u r n i n g t o work, c l a i m a n t r e f u s e d to 
do so and remained p h y s i c a l l y i n a c t i v e . Dr. B u t t l e r , i n h i s r e p o r t 

of A p r i l 27, 1981, i n d i c a t e s t h a t he p r e s c r i b e d a home e x e r c i s e 
program f o r the c l a i m a n t . T h i s seems i n c o n s i s t e n t w i t h h i s o p i n i o n 
t h a t c l a i m a n t was i n c a p a b l e o f any k i n d of p r o d u c t i v e p h y s i c a l 
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a c t i v i t y . I t c e r t a i n l y c a n n o t be argued t h a t c l a i m a n t ' s c h r o n i c 
o v e r e a t i n g h a b i t s were c a u s e d by the i n d u s t r i a l i n j u r y . " C o n t r a r y 
t o Dr. B u t t l e r ' s o p i n i o n , we b e l i e v e i t i s c l a i m a n t who must t a k e 
r e s p o n s i b i l i t y f o r h i s w e i g h t d i f f i c u l t i e s , r a t h e r than a t t e m p t i n g 
t o l a y t h e blame on some e x t e r n a l f a c t o r , such a s h i s i n d u s t r i a l 
i n j u r y . 

Having d e t e r m i n e d - t h a t N e l s o n i s a p p l i c a b l e t o c a s e s i n v o l v i n g 
c o m p e n s a b i l i t y , and h a v i n g d e t e r m i n e d t h a t c l a i m a n t ' s o b e s i t y i s 
not t h e r e s u l t of h i s i n d u s t r i a l i n j u r y , the r e m a i n i n g q u e s t i o n i s 
whether t h e s e two c o n c l u s i o n s a r e of any b e n e f i t to the i n s u r e r 
under t h e f a c t s of t h e p r e s e n t c a s e . I n o t h e r words, a l t h o u g h we 
have d e t e r m i n e d t h a t c l a i m a n t ' s o b e s i t y i s not r e l a t e d to h i s 
i n d u s t r i a l i n j u r y , we must d e t e r m i n e whether i t was c l a i m a n t ' s 
o b e s i t y or p r i o r i n d u s t r i a l i n j u r y which c a u s e d h i s back d i f f i c u l 
t i e s and l e g i n j u r y i n A p r i l 1982. 

E x c l u d i n g t h e q u e s t i o n of c l a i m a n t ' s o b e s i t y f o r a moment, i f 
c l a i m a n t ' s o f f - t h e - j o b knee i n j u r y was c a u s e d i n m a t e r i a l p a r t by 
h i s compensable back i n j u r y , the knee i n j u r y i s compensable. Wood 
v. S A I F , 30 Or App 1103 ( 1 9 7 7 ) . I t would the n f o l l o w t h a t , i f t h e 
e v i d e n c e p r e p o n d e r a t e s i n f a v o r of t h e c o n c l u s i o n t h a t i t was t h i s 
f a l l w h i c h s e r v e d t o a g g r a v a t e c l a i m a n t ' s back c o n d i t i o n , t h e wor
sened back c o n d i t i o n i s a l s o compensable. G r a b l e v. Weyerhaeuser, 
291 Or 387 ( 1 9 8 1 ) . 

The q u e s t i o n of whether or not c l a i m a n t a c t u a l l y s u s t a i n e d a 
f a l l i n A p r i l 1982 i s to a l a r g e e x t e n t a q u e s t i o n of c r e d i b i l i t y . 
T h e r e a r e r e a s o n s i n t h e r e c o r d t o q u e s t i o n c l a i m a n t ' s c r e d i b i l i t y . 
I n f a c t , the R e f e r e e was somewhat l e s s than e n t h u s i a s t i c on t h i s 
s u b j e c t . He noted t h a t c l a i m a n t had a tendency t o o v e r s t a t e h i s 
d i f f i c u l t i e s ; t h a t he had an " i m p e r f e c t memory"; but the R e f e r e e 
found c l a i m a n t " e s s e n t i a l l y " c r e d i b l e . The R e f e r e e d i d s p e c i f i c 
a l l y a c c e p t c l a i m a n t ' s t e s t i m o n y c o n c e r n i n g t h e c i r c u m s t a n c e s of 
the A p r i l 1982 f a l l , and t h e r e a r e m e d i c a l r e p o r t s p r e p a r e d r e a s o n 
a b l y c o n temporaneously w i t h t h e f a l l , t h a t a r e c o n s i s t e n t w i t h 
c l a i m a n t ' s t e s t i m o n y t o t h e e f f e c t t h a t he s u f f e r e d a s e v e r e p a i n 
i n h i s low back which c a u s e d h i s l e g to b u c k l e and t w i s t . We f i n d 
no c o m f o r t a b l e b a s i s i n t h e r e c o r d f o r a c o n t r a r y c r e d i b i l i t y 
f i n d i n g . 

Of c o u r s e , the f a c t t h a t the R e f e r e e found the c l a i m a n t 
c r e d i b l e w i t h r e g a r d t o the c i r c u m s t a n c e s of h i s f a l l does n o t 
n e c e s s a r i l y e s t a b l i s h t h e c a u s a l l i n k between h i s work i n j u r y and 
t h a t f a l l . T h i s i s where the opinons of D r s . B o l i n and B u t l e r 
c o n f l i c t . I t seems c l e a r t h a t Dr. B o l i n i s of the o p i n i o n t h a t 
c l a i m a n t ' s back d i f f i c u l t i e s i n A p r i l 1982 were t h e r e s u l t of h i s 
o b e s i t y c o u p l e d w i t h d e g e n e r a t i v e d i s c d i s e a s e which c a u s e d s t r e s s 
a t t h e l u m b o s a c r a l f a c e t s . Dr. B o l i n d i d not b e l i e v e c l a i m a n t ' s 
o b e s i t y was a r e s u l t of t h e 1979 i n j u r y . He was of the o p i n i o n 
t h a t t h e p a i n w h i c h c l a i m a n t e x p e r i e n c e d i n h i s back on t h e day of 
th e f a l l and which c a u s e d t h e f a l l was t h e r e s u l t of h i s u n r e l a t e d 
o b e s i t y . 

Dr. B u t t l e r ' s o p i n i o n i s somewhat d i f f i c u l t to p i n down. I n 
h i s A p r i l 28, 1982 r e p o r t he does not r e l a t e t h e c a u s e o f c l a i m 
a n t ' s back d i f f i c u l t i e s t o a n y t h i n g i n p a r t i c u l a r . I n h i s May 17, 
1982 r e p o r t Dr. B u t t l e r seems t o i n d i c a t e t h a t i t was c l a i m a n t ' s 
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e x c e s s w e i g h t which was the r e a l c u l p r i t . However, i n h i s r e p o r t 
of August 3, 1982, Dr. B u t t l e r seems t o i m p l i c a t e the 1979 i n j u r y 
a s t h e c a u s e of t h e 1982 f a l l . At t h e h e a r i n g , Dr. B u t t l e r 
e x p l a i n e d t h a t the 1982 f a l l was due to a c o m b i n a t i o n of c l a i m a n t ' s 
w e i g h t and the i n s t a b i l i t y c a u s e d by t h e 1979 i n j u r y . He a d d i t i o n 
a l l y s t a t e d : 

" I don't t h i n k t h a t he would have f a l l e n i n 
1982 had he not had s e v e r e , s h a r p p a i n i n 
the low back emanating i n t o h i s l e g s , which 
was a d i r e c t r e s p o n s i b i l i t y of the 1979 
i n j u r y . " 

I n summary, the f a c t o r s which weigh a g a i n s t c o m p e n s a b i l i t y 
a r e : (1) The f a c t t h a t c l a i m a n t ' s w e i g h t problem i s not due t o h i s 
1979 i n j u r y ; (2) Dr. B o l i n ' s o p i n i o n t h a t i t was c l a i m a n t ' s w e i g h t 
problem which l e d t o the 1982 f a l l and s u b s e q u e n t back a g g r a v a t i o n ; 
(3) t h e f a c t t h a t c l a i m a n t ' s o v e r a l l c r e d i b i l i t y i s somewhat m a r g i 
n a l ; and (4) the f a c t t h a t Dr. B u t t l e r ' s o p i n i o n s a r e somewhat 
t a i n t e d by i n c o n s i s t e n c i e s and the f a c t t h a t he a p p e a r s t o have 
l o s t some of h i s o b j e c t i v i t y . The f a c t o r s which s u p p o r t a f i n d i n g 
of c o m p e n s a b i l i t y a r e : (1) The f a c t t h a t t h e q u e s t i o n r e g a r d i n g 
t h e 1982 f a l l i s l a r g e l y a m a t t e r of c r e d i b i l i t y and the R e f e r e e 
found the c l a i m a n t ' s t e s t i m o n y c r e d i b l e w i t h r e g a r d to the c i r c u m 
s t a n c e s s u r r o u n d i n g the 1982 f a l l ; (2) the s u p p o r t i v e m e d i c a l 
r e p o r t s p r e p a r e d contemporaneously w i t h t h a t f a l l ; (3) the f a c t 
t h a t Dr. B u t t l e r has g e n e r a l l y been c l a i m a n t ' s t r e a t i n g p h y s i c i a n ; 
and (4) Dr. B u t t l e r ' s a p p a r e n t f i n a l o p i n i o n t h a t , a l t h o u g h c l a i m 
a n t ' s o b e s i t y was a f a c t o r i n the 1982 f a l l , t h e f a l l would not 
have o c c u r r e d had i t n o t been f o r the i n s t a b i l i t y c a u s e d by the 
1979 i n j u r y . 

The q u e s t i o n i s e x t r e m e l y c l o s e b e c a use the e v i d e n c e i s 
a l m o s t e v e n l y b a l a n c e d . However, we c o n c l u d e t h a t t h e f a c t o r s i n 
f a v o r of c o m p e n s a b i l i t y s l i g h t l y outweigh the f a c t o r s a g a i n s t 
c o m p e n s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 8, 1982 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $500 a s a r e a s o n a b l e a t t o r n e y ' s f e e 
f o r s e r v i c e s i n on Board r e v i e w , t o be p a i d by t h e i n s u r e r . 

CONNIE PALMER, C l a i m a n t WCB 8 2 - 0 1 6 6 6 
D o b l i e , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 3 1 , 1 9 8 3 
R a n k i n , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members F e r r i s and B a r n e s . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w of R e f e r e e 
M cCullough's o r d e r which s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a 
v a t i o n c l a i m and awarded c l a i m a n t ' s a t t o r n e y a f e e o f $1,100. The 
employer c o n t e n d s t h a t : 

"The R e f e r e e e r r o n e o u s l y found t h a t t h e 
e v i d e n c e proved t h a t c l a i m a n t ' s b i l a t e r a l 
upper e x t r e m i t y and s h o u l d e r symptoms 'were 
brought about a s the r e s u l t of her work a t 
W i l l a m e t t e I n d u s t r i e s i n 1979 and 1980 and 
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were worsened by her a c t i v i t i e s i n her 
v o c a t i o n a l program d u r i n g the s p r i n g and 
summer of 1981.'" 

C l a i m a n t began working f o r W i l l a m e t t e I n d u s t r i e s i n e a r l y 1979 
i n t h e l a b o r p o o l . She performed a v a r i e t y of j o b a c t i v i t i e s , s uch 
a s f i s h t a i l saw o p e r a t o r , g r a d e r , c l e a n - u p and p u l l i n g on t h e d r y 
and g r e e n v e n e e r c h a i n s . I n September 1979 c l a i m a n t began e x p e r i 
e n c i n g b i l a t e r a l upper e x t r e m i t y d i s c o m f o r t . T h i s was i n i t i a l l y 
d i a g n o s e d by Dr. Cronk a s p o s s i b l e e a r l y b i l a t e r a l c a r p a l t u n n e l 
syndrome. E x c e p t f o r a two and o n e - h a l f week p e r i o d i n November 
1979, c l a i m a n t c o n t i n u e d w o r k i n g . On November 12, 1979 c l a i m a n t 
c o m p l e t e d an 801 form a l l e g i n g t h a t she s u f f e r e d from b i l a t e r a l 
c a r p a l t u n n e l syndrome a s a r e s u l t of her work a c t i v i t i e s . 
W i l l a m e t t e I n d u s t r i e s a c c e p t e d the c l a i m . 

C l a i m a n t c o n t i n u e d to t r e a t w i t h Dr. Cronk throughout t h e 
remainder of 1979 f o r upper e x t r e m i t y d i s c o m f o r t , a l t h o u g h Dr. 
Cronk was u n a b l e to f i n d any o b j e c t i v e e v i d e n c e to v e r i f y her 
c o m p l a i n t s . On December 4, 1979 Dr. Cronk r e p o r t e d t h a t : 

"Based on the h i s t o r y g i v e n to me by t h e 
p a t i e n t , i t a p p e a r s t h a t [ c l a i m a n t ' s ] com
p l a i n t s a r e r e l a t e d to her employment. T h i s 
i s based on the n e c e s s i t y t o use her upper 
e x t r e m i t i e s d u r i n g the employment, and a s 
you no doubt r e c o g n i z e , i s not an uncommon 
m a n i f e s t a t i o n i n t h i s type of work, p a r t i c u 
l a r l y i n l a d i e s . 

"The w r i s t and s h o u l d e r p a i n may w e l l be 
r e l a t e d , but a t t h i s time t h a t r e l a t i o n s h i p 
has been u n c l e a r . " 

I n F e b r u a r y 1980 Dr. Cronk performed a l e f t c a r p a l t u n n e l 
d e c o m p r e s s i o n . Dr. Cronk e v e n t u a l l y r e l e a s e d c l a i m a n t to r e t u r n 
t o her r e g u l a r work on an "as t o l e r a t e d " b a s i s i n A p r i l 1980. As 
r e l a t e d by t h e R e f e r e e , c l a i m a n t ' s s u b s e q u e n t work h i s t o r y was a s 
f o l l o w s : 

"She worked f o r j u s t one day and t h e n was 
t e m p o r a r i l y l a i d o f f . She r e t u r n e d t o work 
a t W i l l a m e t t e I n d u s t r i e s i n l a t e May 1980 
and worked f o r a c o u p l e of weeks b e f o r e 
b e i n g l a i d o f f a g a i n . She then r e t u r n e d t o 
work i n l a t e June 1980 and worked f o r 
a n o t h e r month or so . . . . C l a i m a n t has 
n o t worked a t W i l l a m e t t e I n d u s t r i e s s i n c e 
t h e n . " 

A June 13, 1980 D e t e r m i n a t i o n Order awarded c l a i m a n t b e n e f i t s 
f o r temporary t o t a l d i s a b i l i t y and 5% s c h e d u l e d d i s a b i l i t y f o r l o s s 
of t h e l e f t f o r e a r m . 

C l a i m a n t t h e r e a f t e r c o n t i n u e d to e x p e r i e n c e d i f f i c u l t i e s and 
t r e a t e d w i t h s e v e r a l p h y s i c i a n s . On August 15, 1980 Dr. Throop 
r e p o r t e d t h a t c l a i m a n t was c o m p l a i n i n g of d i f f u s e p a i n i n both 
s h o u l d e r s , both elbows and s w e l l i n g and numbness i n both hands. 
The c l a i m was reopened and s u b s e q u e n t l y r e c l o s e d by D e t e r m i n a t i o n 
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Order of October 29, 1980 which awarded c l a i m a n t o n l y a d d i t i o n a l 
temporary t o t a l d i s a b i l i t y b e n e f i t s . 

On J a n u a r y 12, 1981 a s t i p u l a t i o n was e n t e r e d i n t o between 
c l a i m a n t and the employer. The s t i p u l a t i o n i n d i c a t e s t h a t c l a i m a n t 
had p r e v i o u s l y r e q u e s t e d a h e a r i n g on the i s s u e s of temporary t o t a l 
d i s a b i l i t y b e n e f i t s , p e n a l t i e s and a t t o r n e y f e e s and t h a t the 
r e q u e s t f o r h e a r i n g had been amended to i n c l u d e an a p p e a l of the 
October 29, 1980 D e t e r m i n a t i o n O r d e r . The s t i p u l a t i o n p r o v i d e d 
t h a t c l a i m a n t would r e c e i v e an a d d i t i o n a l 14% s c h e d u l e d l e f t arm 
d i s a b i l i t y and t h a t s 

" C l a i m a n t a g r e e s t h a t she i s m e d i c a l l y 
s t a t i o n a r y and t h a t t h i s s e t t l e m e n t r e p r e 
s e n t s a l l of her p h y s i c a l and p s y c h o l o g i c a l 
d i s a b i l i t y f o l l o w i n g from the s u b j e c t 
a c c i d e n t . . . ." 

The s t i p u l a t i o n p r o v i d e d t h a t c l a i m a n t ' s a g g r a v a t i o n r i g h t s under 
ORS 656.273 were not a f f e c t e d . 

I n March 1981 c l a i m a n t e n t e r e d a program of v o c a t i o n a l 
r e h a b i l i t a t i o n to r e c e i v e t r a i n i n g a s a b e a u t i c i a n . A lthough 
c l a i m a n t c o n t i n u e d to e x p e r i e n c e some d i s c o m f o r t , she was a b l e to 
a t t e n d the v o c a t i o n a l c l a s s e s i n a c o n s i s t e n t manner, e x c e p t she 
m i s s e d some c l a s s e s due to c a r t r o u b l e s and o t h e r i l l n e s s e s . 

Dr. E l l i s o n examined c l a i m a n t on May 7, 1981. Dr. E l l i s o n 
s u s p e c t e d t h a t c l a i m a n t had b i l a t e r a l t h o r a c i c o u t l e t syndrome. He 
p r e s c r i b e d a t r i a l of v a r i o u s m e d i c a t i o n s . C l a i m a n t was r e f e r r e d 
t o Dr. G e r s t n e r who a l s o r e p o r t e d t h a t he s u s p e c t e d t h o r a c i c o u t l e t 
syndrome. C l a i m a n t was t h e r e a f t e r examined by Dr. Rosenbaum, a 
n e u r o s u r g e o n , who r e p o r t e d on August 3, 1981 t h a t c l a i m a n t ' s c o n d i 
t i o n was s t a t i o n a r y , t h a t she d i d not have t h o r a c i c o u t l e t syndrome 
and t h a t the b e s t t h i n g she c o u l d do to improve her c o n d i t i o n was 
to a v o i d f u r t h e r m e d i c a l t r e a t m e n t . C l a i m a n t t e r m i n a t e d her v o c a 
t i o n a l program J u l y 10, 1981, even though she was s t i l l p r o g r e s s i n g 
s a t i s f a c t o r i l y a s of June 25, 1981. 

On September 23, 1981 Dr. Throop r e p o r t e d t h a t he c o u l d not 
v e r i f y the d i a g n o s i s of t h o r a c i c o u t l e t syndrome and t h a t c l a i m 
a n t ' s c o n d i t i o n was more l i k e l y a d i f f u s e m u s c u l o l i g a m e n t o u s 
problem. A l s o i n September, c l a i m a n t began p a r t i c i p a t i n g i n a new 
v o c a t i o n a l program to r e c e i v e t r a i n i n g a s a computer o p e r a t o r . 
C l a i m a n t m i s s e d many c l a s s e s and f u r n i s h e d a v a r i e t y of e x c u s e s f o r 
her poor a t t e n d a n c e . An a l t e r n a t i v e program was o f f e r e d , but a s 
t h e R e f e r e e c o r r e c t l y n oted, c l a i m a n t c h o s e to c l o s e her v o c a t i o n a l 
f i l e . 

C l a i m a n t c o n t i n u e d to r e c e i v e m e d i c a l e v a l u a t i o n s . Dr. 
E l l i s o n r e p o r t e d on October 29, 1980 t h a t c l a i m a n t ' s c o n d i t i o n was 
not s e r i o u s enough to j u s t i f y s u r g e r y and s t a t e d t h a t he would p r e 
f e r t o d e f e r to Dr. G e r s t n e r w i t h r e g a r d to a d i a g n o s i s of her con
d i t i o n . On November 6, 1981 c l a i m a n t was examined by Dr. Nathan, 
who d i a g n o s e d c l a i m a n t ' s c o n d i t i o n a s t i g h t n e s s o f t h e p e c t o r a l i s 
minor m u s c l e s which c o u l d appear as a f u n c t i o n a l t h o r a c i c o u t l e t 
syndrome. He f e l t t h a t c l a i m a n t ' s p r e v i o u s c a r p a l t u n n e l s u r g e r y 
was u n n e c e s s a r y . Dr. Nathan i n d i c a t e d t h a t c l a i m a n t ' s p r i o r 
W i l l a m e t t e I n d u s t r i e s employment c o u l d be c o n s i d e r e d a s a p o s s i b l y 
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p r e c i p i t a t i n g c a u s e , a l t h o u g h not a d i r e c t c a u s e , of her symptoms. 
He n e v e r t h e l e s s f e l t she c o u l d be employed w i t h no r e s t r i c t i o n s . 
Dr. G e r s t n e r r e p o r t e d on November 16, 1981 t h a t i t was s t i l l h i s 
o p i n i o n t h a t c l a i m a n t s u f f e r e d from t h o r a c i c o u t l e t syndrome and 
t h a t her symptoms were c o m p a t i b l e w i t h her employment. 

On March 23, 1982 a n o t h e r D e t e r m i n a t i o n Order i s s u e d awarding 
c l a i m a n t a d d i t i o n a l temporary t o t a l d i s a b i l i t y b e n e f i t s f o r the 
p e r i o d she p a r t i c i p a t e d i n v o c a t i o n a l r e h a b i l i t a t i o n . 

The R e f e r e e s t a t e d t h a t , i n view of the a p p a r e n t i n a b i l i t y o f 
t he v a r i o u s p h y s i c i a n s who examined c l a i m a n t to come to a f i r m 
agreement on a d i a g n o s i s of her c o n d i t i o n , i t was not w i t h i n h i s 
e x p e r t i s e t o do s o . He f u r t h e r s t a t e d t h a t the r e a l q u e s t i o n s were 
whether c l a i m a n t ' s upper arm/shoulder c o n d i t i o n was r e a l and 
c a u s a l l y r e l a t e d to her employment a t W i l l a m e t t e I n d u s t r i e s . He 
answered both q u e s t i o n s i n the a f f i r m a t i v e . We a g r e e . 

The employer a r g u e s t h a t a d e f i n i t e m e d i c a l d i a g n o s i s must be 
made b e f o r e a c o n d i t i o n can be a s c r i b e d to a c l a i m a n t ' s employment. 
We o n l y p a r t i a l l y a g r e e . We noted i n L o r r i e A. Minton, 34 Van 
N a t t a 162 ( 1 9 8 2 ) : 

" D e t e r m i n a t i o n of the w o r k - r e l a t e d n e s s of a 
d i s e a s e r e q u i r e s i d e n t i f y i n g p o s s i b l e c a u s e s 
and w e i g h i n g the r e l a t i v e c o n t r i b u t i o n o f 
p o s s i b l e c a u s e s . P r a c t i c a l l y , i t i s u s u a l l y 
i m p o s s i b l e to i d e n t i f y p o s s i b l e e t i o l o g y and 
weigh r e l a t i v e c o n t r i b u t i o n u n l e s s we know 
what d i s e a s e we a r e t a l k i n g about." 

However, we a l s o noted i n John R. H a r t , 35 Van N a t t a 665, 666 
( 1 9 8 3 ) , t h a t : 

"Minton d i s c u s s e d p r a c t i c a l i t i e s , not abso
l u t e s . * * * i f d o c t o r s s u s p e c t d i f f e r e n t 
d i s e a s e s w i t h d i f f e r e n t known c a u s e s , n o t 
a l l o f which would be e q u a l l y work r e l a t e d , 
t h e a b s e n ce of a s p e c i f i c d i a g n o s i s may make 
i t i m p o s s i b l e to prove d i s e a s e i s 
compensable. But i f d i f f e r e n t p o s s i b l e d i s 
e a s e s have the same or s i m i l a r c a u s e s and/or 
a l l p o s s i b l e c a u s e s were e q u a l l y p r e s e n t i n 
the work environment, the a b s e n c e of a 
s p e c i f i c d i a g n o s i s i s not n e c e s s a r i l y f a t a l 
t o an o c c u p a t i o n a l d i s e a s e c l a i m . " 

D e s p i t e t h e d i s p u t e d d i a g n o s i s of c l a i m a n t ' s upper arm/ 
s h o u l d e r c o n d i t i o n , we f i n d t h e m e d i c a l e v i d e n c e t o be g e n e r a l l y 
more s u p p o r t i v e of c o m p e n s a b i l i t y t h a n n o t . C l a i m a n t had no d i f f i 
c u l t i e s w i t h her s h o u l d e r s p r i o r to her employment a t W i l l a m e t t e 
I n d u s t r i e s . Dr. Cronk i n d i c a t e d i n h i s December 4, 1979 r e p o r t 
t h a t , a l t h o u g h the r e l a t i o n s h i p was u n c l e a r , i t a ppeared t h a t 
c l a i m a n t ' s c o n d i t i o n was r e l a t e d t o her employment. Dr. Hartmann 
r e p o r t e d on August 15, 1980 t h a t c l a i m a n t ' s s h o u l d e r symptoms were 
most l i k e l y due t o the way she was working and t r y i n g t o p r o t e c t 
her hands and w r i s t s from p a i n . Dr. Nathan i n d i c a t e d i n h i s 
November 9, 1981 r e p o r t t h a t c l a i m a n t ' s employment c o u l d be a p r e 
c i p i t a t i n g c a u s e of her symptoms, a l t h o u g h he d i d not f e e l t h a t i t 
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a d e q u a t e l y e x p l a i n e d the p e r s i s t e n c e of the symptoms. Dr. G e r s t n e r 
r e p o r t e d on November 16, 1981 t h a t c l a i m a n t ' s symptoms were compat
i b l e w i t h her employment. 

I n sum, n e a r l y a l l of the p h y s i c i a n s who v e n t u r e d an o p i n i o n 
on c a u s a t i o n seemed t o be of the o p i n i o n t h a t , whatever the p r o p e r 
d i a g n o s i s o f c l a i m a n t ' s s h o u l d e r c o n d i t i o n was, i t appeared to be 
r e l a t e d t o her employment. A d m i t t e d l y , many of t h e s e o p i n i o n s 
s k a t e c l o s e to the f i n e l i n e between m e d i c a l p o s s i b i l i t y and 
m e d i c a l p r o b a b i l i t y . N e v e r t h e l e s s , we f i n d them s u f f i c i e n t by t h e 
b a r e s t of m argins t o s u p p o r t the c o m p e n s a b i l i t y of c l a i m a n t ' s 
s h o u l d e r c o n d i t i o n . 

The second q u e s t i o n p r e s e n t e d i s whether or not c l a i m a n t has 
e s t a b l i s h e d t h a t her s h o u l d e r c o n d i t i o n worsened s i n c e her l a s t 
award or arrangement of c ompensation, which i n t h i s c a s e would be 
t h e J a n u a r y 21, 1981 s t i p u l a t i o n . The R e f e r e e c o n c l u d e d t h a t 
c l a i m a n t had so e s t a b l i s h e d . Our c o n c l u s i o n i s to the c o n t r a r y . 

We f i n d t h a t the e v i d e n c e does not e s t a b l i s h t h a t c l a i m a n t ' s 
b i l a t e r a l upper arm/shoulder c o n d i t i o n i s any worse than i t was a t 
t h e time she e n t e r e d i n t o the J a n u a r y 21, 1981 s t i p u l a t i o n . Com
p a r i n g the p r e - s t i p u l a t i o n m e d i c a l r e p o r t s t o the p o s t - s t i p u l a t i o n 
m e d i c a l r e p o r t s , i t i s a p p a r e n t t h a t t h e r e has been l i t t l e change 
i n t h e degree or c o n t i n u i t y of c l a i m a n t ' s c o m p l a i n t s or the t r e a t 
ment she has r e c e i v e d f o r t h o s e c o m p l a i n t s . 

F o l l o w i n g c l a i m a n t ' s c a r p a l t u n n e l w r i s t s u r g e r y i n F e b r u a r y 
1980, Dr. Cronk r e p o r t e d on May 21, 1980 t h a t c l a i m a n t c o n t i n u e d 
t o e x p e r i e n c e symptomatology. D e s p i t e t h i s , Dr. Cronk was of the 
o p i n i o n t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y a s of A p r i l 14, 
1980. Dr. Cronk r e p o r t e d on August 11, 1980 t h a t c l a i m a n t con
t i n u e d to c o m p l a i n of s h o u l d e r and w r i s t d i s c o m f o r t , but he 
r e p e a t e d h i s o p i n i o n t h a t she remained c a p a b l e o f employment. 
S i m i l a r l y , Dr. Hartmann r e p o r t e d on August 15, 1980 t h a t c l a i m a n t 
was c o m p l a i n i n g of p a i n and d i s a b i l i t y i n both hands, w r i s t s and 
s h o u l d e r s . Dr. Throop a u t h o r e d a r e p o r t on t h a t same day to the 
e f f e c t t h a t c l a i m a n t " c o n t i n u e s to c o m p l a i n of d i f f u s e p a i n s about 
both s h o u l d e r s , both elbows and w i t h e p i s o d i c s w e l l i n g and numbness 
of t h e hands." Dr. Hartmann r e p o r t e d on October 2, 1980 t h a t 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y w i t h symptomatology r e f e r r a b l e t o 
the hands, w r i s t s and s h o u l d e r s . 

T h e r e a r e no m e d i c a l r e p o r t s w h i c h i n d i c a t e t h a t any of t h e 
above changed i n any way a f t e r t h e J a n u a r y 1981 s t i p u l a t i o n . 
C l a i m a n t p a r t i c i p a t e d i n a v o c a t i o n a l program from March to J u l y 
of 1981 w i t h few problems. T h e r e i s no m e d i c a l r e p o r t i n d i c a t i n g 
t h a t she was u n a b le to c o n t i n u e doing so f o r r e a s o n s r e l a t e d to 
her compensable c o n d i t i o n . The most contemporaneous m e d i c a l 
r e p o r t i s Dr. Rosenbaum's August 3, 1981 r e p o r t i n w h i c h he s t a t e s 
t h a t c l a i m a n t i s m e d i c a l l y s t a t i o n a r y . A d d i t i o n a l l y , Dr. Nathan 
r e p o r t e d on November 9, 1980 t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y and c o u l d be employed w i t h o u t r e s t r i c t i o n . The o n l y 
p o s t - s t i p u l a t i o n m e d i c a l r e p o r t which even comes c l o s e t o 
s u g g e s t i n g a w o r s e n i n g of c l a i m a n t ' s c o n d i t i o n i s Dr. G e r s t n e r ' s 
November 16, 1981 r e p o r t . Dr. G e r s t n e r i n d i c a t e s t h a t c l a i m a n t 
" i s p h y s i c a l l y i m p a i r e d a s t o p e r f o r m i n g her p r e v i o u s j o b d e s c r i p 
t i o n on the g r e e n c h a i n . " T h a t , however, i s h a r d l y a new f i n d i n g ; 
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n e a r l y e v e r y p h y s i c i a n who examined c l a i m a n t p r e - s t i p u l a t i o n i n d i 
c a t e d the same t h i n g . Dr. G e r s t n e r a l s o thought i t "unwise" f o r 
c l a i m a n t t o use her arms i n an e l e v a t e d p o s i t i o n a s would be 
r e q u i r e d by a b e a u t i c i a n . T h a t i s h a r d l y a s t a t e m e n t t h a t c l a i m 
a n t ' s c o n d i t i o n has worsened. 

We do n o t deem i t a t a l l s i g n i f i c a n t t h a t t h e J a n u a r y 1981 
s t i p u l a t i o n r e s o l v e d " a l l of [ c l a i m a n t ' s ] p h y s i c a l . . . d i s a b i l 
i t y " w i t h o n l y a s c h e d u l e d award, w h i l e our summary o f the e v i d e n c e 
s u g g e s t s t h e p o s s i b i l i t y t h a t c l a i m a n t then had permanent u n s c h e 
d u l e d ( s h o u l d e r ) d i s a b i l i t y . I t i s a f a c t of l i f e -- some might 
s a y an u n f o r t u n a t e f a c t of l i f e -- t h a t s t i p u l a t e d o r d e r s , i . e . 
p r i v a t e s e t t l e m e n t s of w o r k e r s compensation l i t i g a t i o n , o f t e n s t a t e 
d i s a b i l i t y awards i n terms t h a t a r e not c o m p l e t e l y c o n s i s t e n t w i t h 
what o t h e r w i s e might appear t o be the i n j u r e d body a r e a or a r e a s . 

F o r a l l of t h e s e r e a s o n s , we c o n c l u d e t h a t c l a i m a n t h a s not 
e s t a b l i s h e d a w o r s e n i n g o f her c o n d i t i o n s u c h a s t o j u s t i f y 
r e o p e n i n g of her c l a i m p u r s u a n t to ORS 656.273. 

T h i s c o n c l u s i o n r e q u i r e s us to a d d r e s s t h e i s s u e of a t t o r n e y ' s 
f e e s . I f t h i s c a s e s i m p l y p r e s e n t e d a q u e s t i o n r e l a t i v e to the 
em p l o y e r ' s November 11, 1981 d e n i a l , t h e R e f e r e e ' s award o f 
a t t o r n e y f e e s would have t o be r e v e r s e d , s i n c e we have u p h e l d t h e 
e m p l o y e r ' s d e n i a l . However, t h e m a t t e r was more complex. When 
d i s c u s s i n g what i s s u e s were b e i n g l i t i g a t e d , t h e f o l l o w i n g exchange 
took p l a c e a t t h e h e a r i n g : 

R e f e r e e : " * * * The b a s i c i s s u e f o r r e s o 
l u t i o n h e r e today i s t h e p r o p r i e t y of t h a t 
d e n i a l i n which c l a i m a n t has t i m e l y 
a p p e a l e d . P u t t i n g t h e i s s u e more s p e c i 
f i c a l l y though, t h e q u e s t i o n a s I u n d e r s t a n d 
i t , one, what i s t he e x a c t n a t u r e of c l a i m 
a n t ' s b i l a t e r a l s h o u l d e r - a r m c o n d i t i o n ? 
And, whether t h a t c o n d i t i o n i s compensable 
a s an o c c u p a t i o n a l d i s e a s e based upon t h e 
work a c t i v i t i e s c l a i m a n t engaged i n a t 
W i l l a m e t t e I n d u s t r i e s from t h e time o f her 
employment i n F e b r u a r y of '79 u n t i l h er 
t e r m i n a t i o n i n August of 1980?" (Emphasis 
added.) 

Both a t t o r n e y s a g r e e d w i t h t h e R e f e r e e ' s s t a t e m e n t of t h e i s s u e s . 

Under t h e s e c i r c u m s t a n c e s , we c o n c l u d e t h a t c l a i m a n t ' s a t t o r 
ney i s s t i l l e n t i t l e d to an e m p l o y e r - p a i d f e e f o r p r e v a i l i n g on t h e 
c o m p e n s a b i l i t y i s s u e b e f o r e t h e R e f e r e e , a s w e l l a s b e f o r e the 
Boar d . The R e f e r e e o n l y awarded a t o t a l a t t o r n e y ' s f e e w i t h o u t 
d e s i g n a t i n g s p e c i f i c amounts f o r the two a s p e c t s o f t h i s c a s e . We 
b e l i e v e t h a t $700 would be an a p p r o p r i a t e f e e i n t h i s c a s e f o r p r e 
v a i l i n g on t h e c o m p e n s a b i l i t y i s s u e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 12, 1982 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . Those p o r t i o n s of the R e f e r e e ' s o r d e r which 
s e t a s i d e t h e November 11, 1981 d e n i a l and awarded c l a i m a n t ' s 
a t t o r n e y a f e e of $1,100 a r e r e v e r s e d . The em p l o y e r ' s d e n i a l i s 
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r e i n s t a t e d and a f f i r m e d . The remainder of the R e f e r e e ' s o r d e r i s 
a f f i r m e d , and i t i s s p e c i f i c a l l y r e c o g n i z e d t h a t c l a i m a n t i s 
e n t i t l e d t o c o n t i n u i n g m e d i c a l c a r e f o r her upper ar m / s h o u l d e r 
symptoms a s compensable consequences of her a c c e p t e d c l a i m . 

C l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e a t t o r n e y ' s f e e of 
$700 f o r p r e v a i l i n g on the i s s u e of c o m p e n s a b i l i t y b e f o r e the 
R e f e r e e and $400 f o r p r e v a i l i n g on t h a t i s s u e b e f o r e the B o a r d , t o 
be p a i d by the employer. T h i s f e e i s i n l i e u of and not i n 
a d d i t i o n to t h a t awarded by the R e f e r e e . 

E T H E L P E R R Y , C l a i m a n t WCB 8 2 - 0 5 6 4 9 
B o t t i n i & B o t t i n i , C l a i m a n t ' s A t t o r n e y s A u g u s t 3 1 , 1 9 8 3 
W o l f , G r i f f i t h , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and B a r n e s . 

C l a i m a n t r e q u e s t s r e v i e w and the i n s u r e r c r o s s - r e q u e s t s r e v i e w 
of R e f e r e e P f e r d n e r ' s o r d e r w h i c h : (1) Upheld the i n s u r e r ' s p a r 
t i a l d e n i a l of c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n f o l l o w i n g a compen
s a b l e i n j u r y ; (2) a s s e s s e d a p e n a l t y f o r f a i l u r e t o comply w i t h a 
p r i o r R e f e r e e ' s o r d e r ; (3) awarded c l a i m a n t a d d i t i o n a l temporary 
t o t a l d i s a b i l i t y ; and (4) a s s e s s e d a p e n a l t y and a t t o r n e y ' s f e e f o r 
u n r e a s o n a b l e r e s i s t a n c e to and u n r e a s o n a b l e d e l a y i n the payment of 
c o m p e n s a t i o n . 

C l a i m a n t s u s t a i n e d compensable i n j u r i e s t o her back and knee 
on A p r i l 5, 1979 and June 29, 1979. She u l t i m a t e l y r e c e i v e d an 
award of 45% u n s c h e d u l e d d i s a b i l i t y and 25% s c h e d u l e d l e f t l e g d i s 
a b i l i t y by a R e f e r e e ' s o r d e r d a t e d June 22, 1982. The o r d e r was 
not a p p e a l e d . The i n s u r e r d i d not r e c e i v e t h a t o r d e r i m m e d i a t e l y 
b e c a u s e i t was s e n t to the wrong a d d r e s s . J u s t b e f o r e t h a t e a r l i e r 
h e a r i n g , a q u e s t i o n a r o s e o f whether c l a i m a n t ' s i n j u r y c l a i m s h o u l d 
be reopened b e c a u s e of c l a i m a n t ' s p s y c h o l o g i c a l problems a l l e g e d l y 
r e l a t e d t o her i n d u s t r i a l i n j u r y . The i n s u r e r d e n i e d the compensa
b i l i t y of c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . 

I . 

The f i r s t i s s u e i n v o l v e s the c o m p e n s a b i l i t y o f c l a i m a n t ' s 
p s y c h i a t r i c c o n d i t i o n . The O r t h o p a e d i c C o n s u l t a n t s examined 
c l a i m a n t i n J u n e 1981. They found s e v e r e f u n c t i o n a l o v e r l a y and 
s u g g e s t e d t h a t c l a i m a n t be p s y c h i a t r i c a l l y e v a l u a t e d . Dr. V o i s s 
performed a p s y c h i a t r i c e v a l u a t i o n of c l a i m a n t i n F e b r u a r y 1982. 
He n o ted t h a t , by her own a d m i s s i o n , c l a i m a n t had a l w a y s been a 
n e r v o u s p e r s o n . However, a c c o r d i n g t o the h i s t o r y he o b t a i n e d , 
c l a i m a n t had become an g r y , i r r i t a b l e , e m o t i o n a l and a t t i m e s 
p r o f o u n d l y d e p r e s s e d s i n c e her i n d u s t r i a l i n j u r y . Dr. V b i s s 
d i a g n o s e d c l a i m a n t a s h a v i n g p o s t - t r a u m a t i c s t r e s s syndrome. He 
o p i n e d t h a t her i n d u s t r i a l i n j u r i e s were m a t e r i a l c o n t r i b u t i n g 
c a u s e s of her p s y c h i a t r i c d i f f i c u l t i e s . ^ 

Dr. P a r v a r e s h a l s o examined c l a i m a n t i n F e b r u a r y 1"982. He 
d i a g n o s e d c l a i m a n t a s h a v i n g an a n x i e t y n e u r o s i s w h i c h he d i d n o t 
b e l i e v e t o be d i s a b l i n g . He o p i n e d : 

" . . . none of the a c c i d e n t a l i n j u r i e s she 
has had have been e i t h e r t r a u m a t i c or 
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d i s a b l i n g t o t h a t e x t e n t t o have p o s s i b l y 
c a u s e d the type of p s y c h o l o g i c a l problems 
she h a s . I t i s my c l i n i c a l o p i n i o n t h a t 
t h i s young l a d y must have had l o n g s t a n d i n g 
a n x i e t y t e n s i o n . " 

I n May 1982 Dr. Bloom e v a l u a t e d c l a i m a n t and d i a g n o s e d her 
c o n d i t i o n a s p s y c h o g e n i c p a i n d i s o r d e r . He d i d not c o n s i d e r her 
d i s a b l e d from a p s y c h i a t r i c s t a n d p o i n t . He noted from her h i s t o r y 
t h a t a number of changes had o c c u r r e d i n her l i f e a f t e r t h e 
i n d u s t r i a l i n j u r i e s . He s a i d he was not a b l e t o u n t a n g l e the web 
of p o s s i b l e c a u s e s and e f f e c t s enough to v o i c e an o p i n i o n whether 
t h e s e changes c o n t r i b u t e d t o or were c a u s e d by her i n d u s t r i a l 
i n j u r i e s . 

Dr. S t o l z b e r g r e v i e w e d the p s y c h i a t r i c r e p o r t s on f i l e a t t h e 
r e q u e s t of the i n s u r e r . Dr. S t o l z b e r g o p i n e d t h a t t h e r e was a 
g r e a t d e a l of e v i d e n c e t o s u p p o r t the c o n c l u s i o n t h a t the c l a i m 
a n t ' s " p r e e x i s t i n g and u n r e l a t e d p e r s o n a l i t y i s c o n t r i b u t i n g t o a 
p r o l o n g a t i o n of her p a i n and d i s a b i l i t y symptoms"; she vehemently 
d i s a g r e e d w i t h the d i a g n o s i s of p o s t - t r a u m a t i c s t r e s s syndrome; and 
she s a i d t h a t t h e r e i s no e v i d e n c e t h a t c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n was c a u s e d by her i n d u s t r i a l i n j u r i e s . 

Dr. Hayes examined c l a i m a n t a t the r e q u e s t o f her a t t o r n e y . 
He s a i d he f e l t t h a t c l a i m a n t s u f f e r e d from a l i f e - l o n g p a t t e r n of 
subnormal a s s e r t i v e n e s s . He s a i d t h a t she s u f f e r s from a g e n e r a l 
s t a t e of a n x i e t y about l i f e and i t s c o n f l i c t s . He f e l t t h a t 
c l a i m a n t ' s i n d u s t r i a l i n j u r i e s had m a t e r i a l l y a g g r a v a t e d her 
p r e e x i s t i n g p s y c h o l o g i c a l c o n d i t i o n . 

I n o r d e r to e s t a b l i s h the c o m p e n s a b i l i t y of her p s y c h o l o g i c a l 
c o n d i t i o n , c l a i m a n t need o n l y prove by a p r e p o n d e r a n c e of the 
e v i d e n c e t h a t her i n d u s t r i a l i n j u r y was a m a t e r i a l c a u s e o f her 
p s y c h o l o g i c a l c o n d i t i o n . P a t i t u c c i v . B o i s e C a s c a d e Corp., 8 Or 
App 503 ( 1 9 7 2 ) ; C l a r a M. P e o p l e s 31 Van N a t t a 192 ( 1 9 8 1 ) . We f i n d 
n e i t h e r t h e p s y c h i a t r i s t s who f i n d a c a u s a l c o n n e c t i o n between t h e 
i n j u r y and t h e p s y c h o l o g i c a l c o n d i t i o n nor the p s y c h i a t r i s t s who 
f a i l t o f i n d s u c h a c o n n e c t i o n c o m p l e t e l y p e r s u a s i v e . B e c a u s e t h e 
burden of p r o o f i s on c l a i m a n t and b e c a u se the e v i d e n c e ^ i s i n 
e q u i p o i s e , we a g r e e w i t h the R e f e r e e ' s c o n c l u s i o n on the compensa
b i l i t y i s s u e . 

I I . 

A f t e r a p r i o r h e a r i n g , on June 22, 1982 a R e f e r e e o r d e r e d t h e 
i n s u r e r t o pay c l a i m a n t permanent d i s a b i l i t y . T h a t o r d e r was 
i n a d v e r t e n t l y s e n t t o t h e wrong a d d r e s s . No permanent d i s a b i l i t y 
payments were made u n t i l J u l y 28, 1982. The R e f e r e e a s s e s s e d a 5% 
p e n a l t y f o r u n r e a s o n a b l e d e l a y . We d i s a g r e e . 

OAR 4 3 6 - 5 4 - 3 1 0 ( 5 ) ( b ) r e q u i r e s commencement of permanent 
d i s a b i l i t y payments w i t h i n 30 days of a l i t i g a t i o n o r d e r a w a r d i n g 
permanent p a r t i a l d i s a b i l i t y . Thus the payments to c l a i m a n t were 
i n i t i a t e d s i x d a ys l a t e . We do not b e l i e v e t h a t s u c h a de minimus 
d e l a y i n payment of compensation i s u n r e a s o n a b l e when t h e o r d e r 
r e q u i r i n g payment i s s e n t to the wrong a d d r e s s . 
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I I I . 

The R e f e r e e o r d e r e d the i n s u r e r to pay i n t e r i m c o mpensation 
f o r the p e r i o d from March 24, 1982, when c l a i m a n t made an a g g r a v a 
t i o n c l a i m , to May 28, 1982, when t h e i n s u r e r d e n i e d t h a t c l a i m . 
The R e f e r e e a l s o a s s e s s e d a 25% p e n a l t y and a t t o r n e y f e e s f o r 
f a i l u r e t o pay t h i s i n t e r i m c o m pensation. 

Vie t h i n k t h e i n s u r e r ' s arguments t h a t the R e f e r e e e r r e d on 
t h i s p o i n t m i s s the r e l a t i v e s i m p l i c i t y of t h i s i s s u e . A l l p a r t i e s 
have c o n s i s t e n t l y t r e a t e d Dr. V o i s s ' March 24, 1982 r e p o r t a s an 
a g g r a v a t i o n c l a i m . I n t h a t r e p o r t , Dr. V o i s s s t a t e d t h a t c l a i m a n t 
" s h o u l d be on time l o s s u n t i l t r e a t m e n t can b r i n g her t o a 
p r e - i n j u r y s t a t u s . " Although c o n c l u s o r y , we t h i n k t h i s i s a dequate 
m e d i c a l v e r i f i c a t i o n o f i n a b i l i t y to work. The i n s u r e r ' s c l e a r and 
s i m p l e s t a t u t o r y d u t y was to pay i n t e r i m c ompensation u n t i l a c c e p 
t a n c e or d e n i a l . 

The i n s u r e r ' s argument t o the c o n t r a r y r e l i e s upon the f a c t 
t h a t t h e i n s u r e r o r i g i n a l l y l i s t e d c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r 
her p s y c h o l o g i c a l c o n d i t i o n a s n o n d i s a b l i n g on an 801 form. The 
i n s u r e r a r g u e s t h a t c l a i m a n t ' s remedy i n t h e e v e n t she d i s a g r e e d 
w i t h t h i s c l a s s i f i c a t i o n was to r e q u e s t E v a l u a t i o n D i v i s i o n r e v i e w 
p u r s u a n t to ORS 6 5 6 . 2 6 8 ( 8 ) . 

A s i d e from the f a c t t h a t t h e r e i s no i n d i c a t i o n t h a t t h e 
i n s u r e r e v e r a d v i s e d c l a i m a n t b e f o r e i t s May 28, 1982 d e n i a l t h a t 
i t r e g a r d e d her a g g r a v a t i o n c l a i m / p s y c h o l o g i c a l c o n d i t i o n to be 
n o n d i s a b l i n g , we d i s a g r e e w i t h the i n s u r e r ' s s t a t u t o r y a n a l y s i s . 
We do not t h i n k t h a t E v a l u a t i o n D i v i s i o n a u t h o r i t y t o r e v i e w the 
d i s a b l i n g / n o n d i s a b l i n g c l a s s i f i c a t i o n o f a c l a i m c a n b e : i n v o k e d 
u n t i l a f t e r e i t h e r a c c e p t a n c e of a c l a i m or a f t e r e m p l o y e r / i n s u r e r 
c l o s u r e o f a c l a i m under ORS 6 5 6 . 2 6 8 ( 3 ) . ( I t may a l s o be p o s s i b l e 
t o i n v o k e E v a l u a t i o n D i v i s i o n r e v i e w a u t h o r i t y a f t e r d e n i a l of a 
c l a i m , but i t would not make much s e n s e to do s o . ) B e f o r e a c c e p 
t a n c e or d e n i a l of an a g g r a v a t i o n c l a i m , the s t a t u t o r y o b l i g a t i o n 
of an e m p l o y e r / i n s u r e r i s v e r y s p e c i f i c -- to pay i n t e r i m compensa
t i o n pending a c c e p t a n c e or d e n i a l a f t e r m e d i c a l v e r i f i c a t i o n of 
i n a b i l i t y t o work. 

Anthony A. Bono, 35 Van N a t t a 1 (1983) , i s not t o the con
t r a r y . I n Bono, a n o t i c e o f c l a i m a c c e p t a n c e a d v i s e d t h e c l a i m a n t 
t h a t h i s c l a i m was b e i n g c l a s s i f i e d a s n o n d i s a b l i n g . I n t h e s e 
c i r c u m s t a n c e s , we c o n c l u d e d t h a t the c l a i m a n t ' s p r o p e r remedy t o 
c o n t e s t the n o n d i s a b l i n g c l a s s i f i c a t i o n was to r e q u e s t E v a l u a t i o n 
D i v i s i o n r e v i e w under ORS 656.268(8) r a t h e r t h a n t o r e q u e s t a 
h e a r i n g . I n t h i s c a s e , by c o n t r a s t , t h e r e was no n o t i c e t h a t 
c l a i m a n t ' s a g g r a v a t i o n c l a i m was a c c e p t e d a s n o n d i s a b l i n g ; i n d e e d 
t h e r e was no n o t i c e of a n y t h i n g u n t i l the i n s u r e r ' s May 28, 1982 
d e n i a l . 

The R e f e r e e p r o p e r l y o r d e r e d i n t e r i m c o m p e n s a t i o n p a i d f o r the 
p e r i o d between the a g g r a v a t i o n c l a i m ( t h a t i n c l u d e d v e r i f i c a t i o n of 
i n a b i l i t y to work) and the d e n i a l . The R e f e r e e p r o p e r l y o r d e r e d a 
p e n a l t y and a t t o r n e y f e e f o r nonpayment of i n t e r i m c o m p e n s a t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 16, 1982 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . Those p o r t i o n s t h a t u p h e l d the 
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i n s u r e r ' s d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m , t h a t o r d e r e d 
payment of i n t e r i m c o mpensation and t h a t a s s e s s e d a p e n a l t y and 
a t t o r n e y f e e f o r nonpayment of i n t e r i m compensation a r e a f f i r m e d . 
T h a t p o r t i o n t h a t a s s e s s e d a p e n a l t y f o r d e l a y i n payment o f 
com p e n s a t i o n f o l l o w i n g a p r i o r l i t i g a t i o n o r d e r i s r e v e r s e d . 

Reviewed by Board Members F e r r i s and B a r n e s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e J o h n s o n ' s o r d e r w h i c h 
u p h e l d t h e i n s u r e r ' s d e n i a l of c l a i m a n t ' s back i n j u r y c l a i m and 
d e c l i n e d to a s s e s s a p e n a l t y / a t t o r n e y f e e f o r t h e i n s u r e r ' s f a i l u r e 
t o t i m e l y s u p p l y c l a i m i n f o r m a t i o n p u r s u a n t t o OAR 436-83-460. 

T h e r e i s no q u e s t i o n t h a t c l a i m a n t s t r u c k h er back a t work on 
J u l y 31, 1980. I f d i s a b i l i t y r e s u l t e d or m e d i c a l s e r v i c e s were 
r e q u i r e d , t h e c l a i m i s compensable. As we u n d e r s t a n d t h e r e c o r d 
and t h e arguments of t h e p a r t i e s , however, c l a i m a n t does n o t con
tend t h a t t h e J u l y 31, 1980 i n j u r y c a u s e d d i s a b i l i t y or r e q u i r e d 
m e d i c a l s e r v i c e s u n t i l l a t e September and e a r l y October o f 1980 
when c l a i m a n t was d i s c o v e r e d to have a h e r n i a t e d d i s c a t t h e L5-S1 
l e v e l w h i c h l e d to s u r g e r y . The i s s u e , t h e n , i s whether t h e J u l y 
31, 1980 i n c i d e n t , t h a t a p p a r e n t l y d i d not o t h e r w i s e produce com
p e n s a b l e c o n s e q u e n c e s , c a u s e d c l a i m a n t ' s h e r n i a t e d d i s c . 

To e s t a b l i s h c a u s a t i o n , c l a i m a n t r e l i e s upon t h e t e m p o r a l 
r e l a t i o n s h i p of t h e at-work i n c i d e n t and the d i s c o v e r y of t h e 
h e r n i a t e d d i s c ; c l a i m a n t a l s o r e l i e s upon l a y t e s t i m o n y about h e r 
symptoms d u r i n g t h a t a p p r o x i m a t e l y two month i n t e r v a l ; c l a i m a n t 
does not r e l y on any e x p e r t m e d i c a l o p i n i o n . The i n s u r e r r e l i e s 
upon t h e o p i n i o n of Dr. White t o t h e e f f e c t t h a t c l a i m a n t ' s 
h e r n i a t e d d i s c was most l i k e l y c a u s e d by a coughing i n c i d e n t t h e 
e v e n i n g of September 28, 1980 and t h a t t h e r e i s no c l e a r a s s o c i a 
t i o n between t h e J u l y at-work i n c i d e n t and t h e h e r n i a t e d d i s c . We 
a g r e e w i t h t h e i n s u r e r and the R e f e r e e to the e f f e c t t h a t l a y and 
c i r c u m s t a n t i a l e v i d e n c e i s i n s u f f i c i e n t to overcome t h e o n l y e x p e r t 
o p i n i o n i n t h e r e c o r d . 

We t u r n to t h e i s s u e of t h e i n s u r e r ' s noncompliance w i t h OAR 
436-83-460. On December 11, 1980 c l a i m a n t ' s a t t o r n e y r e q u e s t e d the 
i n s u r e r to p r o v i d e c o p i e s of a l l documents i n i t s p o s s e s s i o n . 
When t h a t r e q u e s t d i d not produce any r e s p o n s e , c l a i m a n t ' s a t t o r n e y 

r e p e a t e d t h e same r e q u e s t on J a n u a r y 14, 1981. When t h e r e was 
s t i l l no r e s p o n s e , on March 2, 1981 c l a i m a n t ' s a t t o r n e y f i l e d an 
amended h e a r i n g r e q u e s t on t h e i s s u e of p e n a l t i e s and a t t o r n e y f e e s 
b e c a u s e of t h e i n s u r e r ' s f a i l u r e to s u p p l y c l a i m s i n f o r m a t i o n a s 
r e q u i r e d by OAR 436-83-460. The i n s u r e r f i n a l l y p r o v i d e d c l a i m 
a n t ' s a t t o r n e y w i t h c o p i e s o f a l l documents a t about t h e time a 
h e a r i n g convened on J u l y 21, 1981; t h a t h e a r i n g , however, had t o 
be postponed because of the i n s u r e r ' s b e l a t e d d i s c l o s u r e o f c l a i m s 
i n f o r m a t i o n . 

S T E L L A P H I L L I P S , C l a i m a n t 
B l a i r , e t a l . , C l a i m a n t ' s A t t o r n e y s 
K e i t h S k e l t o n , D e f e n s e A t t o r n e y 

WCB 8 0 - 1 0 5 3 1 
O r d e r on R e v i e w 
O r d e r on R e v i e w 
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S u b j e c t to an e x c e p t i o n not h e r e r e l e v a n t , OAR 436-83-460 
r e q u i r e s t h a t a l l c o p i e s of a l l documents i n the p o s s e s s i o n of an 
e m p l o y e r / i n s u r e r be p r o v i d e d t o a c l a i m a n t " w i t h i n 15 days of . . . 
demand." I n t h i s c a s e , the f i r s t demand was made i n December of 
1980 and the i n s u r e r f i n a l l y c o m p l i e d i n J u l y of 1981 -- h a r d l y 
t i m e l y c o m p l i a n c e w i t h the r e q u i r e m e n t of OAR 436-83-460. 

The R e f e r e e c o n c l u d e d t h a t the i n s u r e r ' s v e r y b e l a t e d c o m p l i 
ance w i t h OAR 436-83-460 was u n r e a s o n a b l e , but d e c l i n e d to a s s e s s 
a p e n a l t y : " I c o n c l u d e t h e r e i s a f a i l u r e of proof about whether 
t h e r e was compensation due and owed c l a i m a n t t o which a p e n a l t y may 
a t t a c h . " 

A b s t r a c t l y , the R e f e r e e ' s a n a l y s i s i s c o n s i s t e n t w i t h a 
l i t e r a l r e a d i n g of t h e "then due" language i n ORS 6 5 6 . 2 6 2 ( 9 ) . I n 
o t h e r s i m i l a r c o n t e x t s , however, we have c o n c l u d e d t h a t advancement 
of t h e o v e r a l l s t a t u t o r y p u r p o s e s r e q u i r e s some d e p a r t u r e from 
l i t e r a l i s m . E.g. Norman.J. G i b s o n , 34 Van N a t t a 1583 ( 1 9 8 2 ) . We 
t h i n k the same k i n d of d e p a r t u r e i s r e q u i r e d to e f f e c t u a t e the d i s 
c o v e r y o b l i g a t i o n s s t a t e d i n OAR 436-83-460. Thus, we have o f t e n 
a s s e s s e d p e n a l t i e s f o r noncompliance w i t h OAR 436-83-460 t h a t were 
not e x p r e s s e d a s a p e r c e n t a g e of compensation "then due." E.g., 
Rose E . P e d e r s o n , 34 Van N a t t a 1658 ( 1 9 8 2 ) ; Ronald D. B l a c k w e l l , 29 
Van N a t t a 629 ( 1 9 8 0 ) . The Supreme C o u r t has c o n c l u d e d t h a t t h i s 
Board had t h e a u t h o r i t y to c r e a t e the d i s c o v e r y r i g h t s s t a t e d i n 
OAR 436-83-460. Morgan v. S timson Lumber Company, 288 Or 595, 599 
( 1 9 8 0 ) : "The d i s c o v e r y p r o v i s i o n embodied i n t h e f i r s t s e n t e n c e 
of OAR 436-83-460 i s p l a i n l y a r u l e of p r a c t i c e and p r o c e d u r e to 
e x p e d i t e the e f f e c t i v e d i s p o s i t i o n of c l a i m s f o r which t h e Board i s 
r e s p o n s i b l e . " I n our o p i n i o n , a u t h o r i t y t o c r e a t e a r i g h t n e c e s — 
s a r i l y i n c l u d e s a u t h o r i t y t o c r e a t e a remedy f o r b r e a c h of t h a t V 
r i g h t . As t h i s c a s e i l l u s t r a t e s , the a l t e r n a t i v e o f l i n k i n g the 
o n l y p o s s i b l e remedy f o r b r e a c h of OAR 436-83-460 to c o mpensation 
" t h e n due" would c r e a t e a c l a s s of c a s e s i n w h i c h t h e r e would be no 
p o s s i b l e remedy and would " i n v i t e the p a r t i e s t o s p e c u l a t e on s u c h 
a f t e r - t h e - e v e n t l i t i g a t i o n about the a c t u a l c o n s e q u e n c e s of noncom
p l i a n c e [ w i t h OAR 436-83-460] i n the p a r t i c u l a r c a s e . " Morgan, 288 
Or a t 604. We c o n c l u d e t h a t we have a u t h o r i t y to a s s e s s a p e n a l t y 
and a t t o r n e y f e e i n t h i s c a s e and t h a t i t i s a p p r o p r i a t e t o do s o . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 31, 1982 i s a f f i r m e d i n p a r t and 
r e v e r s e d i n p a r t . T h a t p o r t i o n t h a t d e c l i n e d t o a s s e s s a p e n a l t y 
or a t t o r n e y f e e f o r the i n s u r e r ' s u n r e a s o n a b l y d e l a y e d c o m p l i a n c e 
w i t h OAR 436-83-460 i s r e v e r s e d and, i n l i e u t h e r e o f , L i b e r t y 
Mutual I n s u r a n c e Company i s o r d e r e d t o pay c l a i m a n t a p e n a l t y of 
$300 and i s o r d e r e d to pay c l a i m a n t ' s a t t o r n e y a f e e of $300. The 
r e m a i n d e r of the R e f e r e e ' s o r d e r i s a f f i r m e d . 
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MAXINE P. ROBINSON, C l a i m a n t WCB 8 1 - 1 0 1 5 8 & 8 2 - 0 5 1 2 1 
E v o h l F . M a l a g o n , C l a i m a n t ' s A t t o r n e y A u g u s t 3 1 , 1 9 8 3 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members L e w i s and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of t h o s e p o r t i o n s of 
R e f e r e e Brown's o r d e r which o v e r t u r n e d i t s d e n i a l of c l a i m a n t ' s 
o c c u p a t i o n a l d i s e a s e c l a i m a g a i n s t S t r u t h e r ' s F u r n i t u r e f o r s e n s i 
t i v i t y to p h e n o l h y d r o c a r b o n s and formaldehyde. The i s s u e s on 
r e v i e w a r e whether t h e c l a i m i s b a r r e d f o r u n t i m e l y f i l i n g and, i f 
n o t , whether c l a i m a n t has met her burden o f p r o v i n g t h a t her work 
was t h e major c o n t r i b u t i n g c a u s e of her i n c r e a s e d s e n s i t i v i t y . We 
h o l d t h a t the c l a i m i s b a r r e d f o r u n t i m e l y f i l i n g and, t h e r e f o r e , 
do n o t r e a c h t h e m e r i t s of the c l a i m . 

The r e c o r d i n d i c a t e s t h a t c l a i m a n t began working f o r 
S t r u t h e r ' s F u r n i t u r e i n about 1974. Sometime d u r i n g t h e p e r i o d she 
worked f o r S t r u t h e r ' s she began to d e v e l o p symptoms which i n c l u d e d 
d i z z i n e s s , f a t i g u e and n a u s e a . She stopped working f o r S t r u t h e r ' s 
i n December 1978. 

L a t e r she worked f o r a s h o r t time f o r a n o t h e r f u r n i t u r e s t o r e , 
Adamsons. S A I F has d e n i e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s o c c u p a 
t i o n a l d i s e a s e on b e h a l f o f Adamsons a l s o . The R e f e r e e i n t h i s 
c o n s o l i d a t e d h e a r i n g upheld t h a t d e n i a l and h i s r u l i n g on t h a t 
d e n i a l has n o t been a p p e a l e d . 

Dr. Gambee, who t r e a t e d c l a i m a n t f o r her s e n s i t i v i t y , has s a i d 
he t o l d c l a i m a n t of a p o s s i b l e c o n n e c t i o n between her work i n the 
f u r n i t u r e s t o r e b u s i n e s s and her symptoms on June 30, 1980. 

"On June 30, 1980, a f t e r we d i d some t e s t i n g 
on Mrs. Robinson, I d i s c u s s e d w i t h her the 
f a c t t h a t she had a h i g h e r than normal 
degree of s e n s i t i v i t y t o c e r t a i n c h e m i c a l s 
i n our env i r o n m e n t . I a l s o e x p l a i n e d to her 
t h a t her working environment c o n t a i n e d an 
even h i g h e r than normal c o n c e n t r a t i o n of 
t h e s e s u b s t a n c e s . Because of t h e s e c o n d i 
t i o n s , both i n her environment and i n her 
body, I f e l t t h a t she might have d i f f i c u l t y 
overcoming some of her h e a l t h c o m p l a i n t s i f 
she c o n t i n u e d to work i n t h a t e n v i r o n m e n t . " 

The R e f e r e e h e l d t h a t t h e June 30, 1980 c o n v e r s a t i o n r e p o r t e d by 
Dr. Gambee " d i d not meet the r e q u i s i t e l e v e l o f c o n c r e t e n e s s 
r e q u i r e d by Davidson B a k i n g v. I n d u s t r i a l I n d e m n i t y , 20 Or App 508 
( 1 9 7 5 ) . " T h e ' R e f e r e e ' a p p a r e n t l y " r e f e r s t o ' t h e f a c t t h a t i n 
D a v i d s o n , the c o u r t found a p h y s i c i a n ' s o p i n i o n t h a t c l a i m a n t ' s 
h e a r i n g l o s s was p r o b a b l y r a t h e r than p o s s i b l y r e l a t e d to h i s work 
e x p o s u r e t o be the f i r s t " c o n c r e t e m e d i c a l e v i d e n c e t o c l a i m a n t 
t h a t t h i s i s an o c c u p a t i o n a l d i s e a s e . " I d a t 511. 

We d i s a g r e e w i t h the R e f e r e e t h a t t h e June 30, 1980 c o n v e r s a 
t i o n w i t h Dr. Gambee was i n s u f f i c i e n t t o put c l a i m a n t on n o t i c e 
t h a t she may have an o c c u p a t i o n a l d i s e a s e . Not o n l y d i d Dr. Gambee 
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i n f o r m her t h a t she had a s e n s i t i v i t y t o c e r t a i n c h e m i c a l s , he 
i n formed her t h a t the f u r n i t u r e s t o r e c o n t a i n e d a h i g h c o n c e n t r a 
t i o n o f t h o s e c h e m i c a l s and t h a t she would c o n t i n u e to have t h o s e 
symptoms i f she worked i n f u r n i t u r e s t o r e s . The C o u r t o f A p p e a l s 
has s a i d t h a t the l i m i t a t i o n p e r i o d of o c c u p a t i o n a l d i s e a s e c l a i m s 
r u n s from the time c l a i m a n t i s t o l d by a d o c t o r not to r e t u r n to 
t h e employment. F r e y v . W i l l a m e t t e I n d u s t r i e s , 13 Or App 449 
( 1 9 7 3 ) . C l a i m a n t was t o l d by her d o c t o r t h a t her problems were 
r e l a t e d to her work ex p o s u r e and t h a t i f she wanted the problems to 
a b a t e she s h o u l d not work i n t h a t e nvironment. We c o n s i d e r t h a t 
s u f f i c i e n t n o t i c e to b e g i n the r u n n i n g of the l i m i t a t i o n p e r i o d on 
t h i s o c c u p a t i o n a l d i s e a s e c l a i m . 

D e s p i t e t h i s n o t i c e , c l a i m a n t d i d not f i l e a c l a i m a g a i n s t 
S t r u t h e r ' s u n t i l September 24, 1981. ORS 656.807(1) r e q u i r e s t h a t 
an o c c u p a t i o n a l d i s e a s e c l a i m be f i l e d w i t h i n 180 days of e i t h e r 
d i s a b i l i t y or n o t i c e by a p h y s i c i a n t h a t c l a i m a n t has an o c c u p a 
t i o n a l d i s e a s e , w h i c h e v e r i s l a t e r . C l a i m a n t became d i s a b l e d p r i o r 
t o n o t i c e by Dr. Gambee, so under the s t a t u t e she was r e q u i r e d to 
f i l e a c l a i m w i t h i n 180 days of the c o n v e r s a t i o n w i t h Dr. Gambee on 
June 30, 1980. 

The Supreme C o u r t has s a i d , however, t h a t the p r o c e d u r a l 
d e f e n s e s a v a i l a b l e t o e x c u s e l a t e f i l i n g under the a c c i d e n t a l 
i n j u r y law a r e a l s o a v a i l a b l e i n o c c u p a t i o n a l d i s e a s e c a s e s . 
I n k l e y v. F o r e s t F i b e r P r o d u c t s Co., 288 Or 337, 347 ( 1 9 8 0 ) . 
C l a i m a n t c o n t e n d s t h a t her c l a i m s h o u l d not be b a r r e d f o r l a c k o f 
t i m e l i n e s s b e c a u se S A I F has not proven t h a t i t was p r e j u d i c e d by 
t h e l a t e f i l i n g . See, S a t t e r f i e l d v . Compensation Department, 1 Or 
App 524 ( 1 9 7 0 ) . However', S A I F ' s burden of p r o v i n g p r e j u d i c e can be 
s a t i s f i e d i f e v i d e n c e of p r e j u d i c e a p p e a r s i n the r e c o r d . Vandre 
v. Weyerhaeuser, 42 Or App 705 ( 1 9 7 9 ) . 

I n t h i s c a s e , c l a i m a n t d e l a y e d some f o u r t e e n months from t h e 
t ime she had n o t i c e u n t i l she f i n a l l y f i l e d a c l a i m . I n a d d i t i o n , 
t h e r e i s e v i d e n c e i n the r e c o r d t h a t the employer was b a n k r u p t and 
no l o n g e r i n b u s i n e s s a t the time the c l a i m was f i l e d . The r e c o r d 
i s s i l e n t c o n c e r n i n g when the b a n k r u p t c y took p l a c e . However, i t 
i s c l e a r t h a t S A I F c o u l d n o t f u l l y i n v e s t i g a t e t h i s c l a i m a t the 
time i t was f i l e d b e c a u s e i t c o u l d not compare the l e v e l s o f the 
s u s p e c t c h e m i c a l s w i t h the l e v e l s i n c l a i m a n t ' s home to c o u n t e r 
c l a i m a n t ' s argument t h a t the j o b was the major c o n t r i b u t i n g c a u s e 
of her s e n s i t i v i t y . We f i n d t h a t the r e c o r d i s s u f f i c i e n t to prove 
t h a t S A I F was p r e j u d i c e d by the l a t e f i l i n g . 

A c c o r d i n g l y , we h o l d t h a t c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e 
c l a i m a g a i n s t S t r u t h e r ' s F u r n i t u r e i s b a r r e d . S A I F ' s d e n i a l hereby 
i s r e i n s t a t e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 15, 1983 i s r e v e r s e d i n 
p a r t . T h a t p o r t i o n of the o r d e r which o v e r t u r n e d S A I F ' s d e n i a l o f 
October 28, 1981 i s r e v e r s e d , and S A I F d e n i a l i s r e i n s t a t e d and 
a f f i r m e d . The remainder of the R e f e r e e ' s o r d e r i s a f f i r m e d . 
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C H A R L E S W. S I E 6 , C l a i m a n t WCB 8 2 - 0 9 4 8 8 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 3 1 , 1 9 8 3 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members B a r n e s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e H o w e l l ' s o r d e r w h i c h 
up h e l d the S A I F C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s o c c u p a t i o n a l 
d i s e a s e c l a i m . 

We f i n d t h e r e c o r d q u i t e c o n f u s i n g . The o n l y c a s e now b e f o r e 
us i s WCB C a s e No. 82-09488 which i n v o l v e s a d e n i a l of some form 
of a l l e g e d d i s e a s e i n c l a i m a n t ' s back. The p r o c e e d i n g s b e f o r e the 
R e f e r e e a l s o i n v o l v e d t h r e e o t h e r c a s e s , WCB C a s e Nos. 81-10089, 
82-03246 and 82-08141. These o t h e r c a s e s a p p a r e n t l y i n v o l v e d 
c l a i m s f o r d i s t i n c t i n j u r i e s to c l a i m a n t ' s back i n December 1980, 
A p r i l 1981 and F e b r u a r y 1982. These o t h e r c a s e s were s e t t l e d a t 
t he time of h e a r i n g . I n o t h e r words, c l a i m a n t has r e c e i v e d an 
agreed-upon amount of compensation f o r h i s v a r i o u s back i n j u r y 
c l a i m s . 

I n March of 1982 O r t h o p a e d i c C o n s u l t a n t s examined c l a i m a n t , 
a p p a r e n t l y i n c o n n e c t i o n w i t h c l a i m a n t ' s A p r i l 1981 back i n j u r y 
c l a i m . I n the c o u r s e of t h e i r r e p o r t , the C o n s u l t a n t s r e f e r r e d to 
" s i g n i f i c a n t back d e g e n e r a t i o n . " I n October 1982, a p p a r e n t l y i n 
r e l i a n c e on t h a t f l e e t i n g comment i n the C o n s u l t a n t s ' r e p o r t , 
c l a i m a n t f i l e d a c l a i m f o r " o c c u p a t i o n a l d i s e a s e due to e x c e s s i v e 
wear and t e a r over a p e r i o d of 32 y e a r s f a l l i n g and c u t t i n g t i m b e r 
i n t h e woods." S A I F then i s s u e d a d e n i a l s t a t i n g i t was "unable 
to a c c e p t r e s p o n s i b i l i t y f o r [ c l a i m a n t ' s ] d e g e n e r a t i v e d i s c 
d i s e a s e . " D e s p i t e the wording of t h a t d e n i a l , S A I F c a l l e d Dr. 
Norton a s a w i t n e s s a t the h e a r i n g to t e s t i f y t h a t c l a i m a n t does 
not have d e g e n e r a t i v e d i s c d i s e a s e . 

About a l l t h a t i s c l e a r to us on t h i s r e c o r d i s : (1) C l a i m a n t 
has had a s e r i e s of s e p a r a t e back i n j u r i e s f o r w h i c h he has been 
compensated; (2) no d o c t o r has t r e a t e d c l a i m a n t f o r any back d i s 
e a s e ; and (3) O r t h o p a e d i c C o n s u l t a n t s ' r e f e r e n c e t o back d i s e a s e 
was an a s i d e when r e p o r t i n g on an e x a m i n a t i o n o f c l a i m a n t i n con
n e c t i o n w i t h one of h i s back i n j u r i e s . 

And even t h a t a s i d e i s f a r from c l e a r . The C o n s u l t a n t s 
s t a t e d , i n t h e i r "recommendations" s e c t i o n , not i n t h e i r 
" d i a g n o s i s " s e c t i o n : 

"We f e e l t h a t i f [ c l a i m a n t ] r e t u r n s t o h i s 
same o c c u p a t i o n he can e x p e c t r e p e a t e d 
e p i s o d e s of p a i n f o l l o w i n g the use of the 
c h a i n s a w f a l l i n g t r e e s due to h i s s i g n i f i 
c a n t back d e g e n e r a t i o n . We do not f e e l t h a t 
t h i s s h o u l d be c l a s s i f i e d a s t r u l y an o c c u 
p a t i o n a l d i s e a s e s i n c e i t i s the r e s u l t o f 
h a r d p h y s i c a l l a b o r of 32 y e a r s and not 
d i r e c t l y due t o any s p e c i f i c problem w i t h i n 
the l o g g i n g i n d u s t r y . " 

One of t h e s e v e r a l a m b i g u i t i e s i n t h i s s t a t e m e n t i s t h a t c l a i m a n t ' s 
" h a r d p h y s i c a l l a b o r of 32 y e a r s " has not been l i m i t e d t o h i s work 
i n t h e l o g g i n g i n d u s t r y . C l a i m a n t ' s non-work a c t i v i t i e s d u r i n g 
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t h i s same p e r i o d i n c l u d e f e e d i n g b a l e s of hay to c a t t l e , w e l d i n g , 
o p e r a t i n g a t r a c t o r , c a r p e n t r y work, and b u i l d i n g and m a i n t a i n i n g 
s e v e r a l houses and a b a r n . 

I n summary, i t does not appear to us t h a t any d o c t o r has been 
a s k e d or has answered t h e f o l l o w i n g q u e s t i o n : G i v e n c l a i m a n t ' s 
h i s t o r y of work and non-work a c t i v i t i e s , does c l a i m a n t have a back 
d i s e a s e , t h e major c a u s e of which i s work a c t i v i t y ? W i t h o u t a 
m e d i c a l - o p i n i o n answer to t h a t q u e s t i o n , we ag r e e w i t h t h e 
R e f e r e e ' s c o n c l u s i o n t h a t c l a i m a n t has not proven a compensable 
o c c u p a t i o n a l d i s e a s e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 4, 1983 i s a f f i r m e d . 

SUSAN L O U I S E WARREN, C l a i m a n t WCB 8 0 - 0 5 2 0 9 
W.D. B a t e s , J r . , C l a i m a n t ' s A t t o r n e y A u g u s t 3 1 , 1 9 8 3 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members B a r n e s and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of t h o s e p o r t i o n s of 
R e f e r e e Mannix's o r d e r which s e t a s i d e t h o s e p o r t i o n s of i t s 
d e n i a l s of May 3 and May 22, 1980 by which S A I F d e n i e d t h e compen
s a b i l i t y of c l a i m a n t ' s p o r p h y r i a v a r i e g a t a c o n d i t i o n , h y s t e r i c a l 
c o n v e r s i o n c o n d i t i o n , low back p a i n , a c i d p e p t i c d i s e a s e and 
d e p r e s s i o n . The i s s u e i s the c o m p e n s a b i l i t y of t h e s e v a r i o u s 
problems wh i c h c l a i m a n t a l l e g e s a r e a consequence of h e r 1978 
i n d u s t r i a l back i n j u r y . 

C l a i m a n t , who was 39 y e a r s of age a t the time of t he h e a r i n g , 
has a l o n g h i s t o r y of r e c u r r e n t and s e v e r e abdominal d i s t r e s s 
c h a r a c t e r i z e d by n a u s e a , v o m i t i n g and panabdominal p a i n w i t h no 
known s p e c i f i c i n i t i a t i n g f a c t o r s . C l a i m a n t has s u f f e r e d from t h i s 
c o n d i t i o n , which a t v a r i o u s t i m e s has been d i a g n o s e d a s p o r p h y r i a 
v a r i e g a t a s i n c e her teen-age y e a r s . Dr. Wi c h s e r e x p l a i n s i n h i s 
r e p o r t of September 21, 1979 t h a t p o r p h y r i a v a r i e g a t a i s a somewhat 
r a r e abdominal c o n d i t i o n c h a r a c t e r i z e d by a c u t e abdominal d i s t r e s s 
a s s o c i a t e d w i t h n e u r o m u s c u l a r a c h e s and p a i n , nausea and g a s t r o i n 
t e s t i n a l symptoms. Dr. W i c h s e r f u r t h e r s t a t e s t h a t : 

"The c o n d i t i o n i s g e n e r a t e d by a 
g e n e t i c a l l y i n h e r i t e d c h e m i c a l of the blood 
m e t a b o l i s m which becomes symptomatic when 
abnormal m e t a b o l i c p r o d u c t s a c c u m u l a t e i n 
the blood and l i v e r . The p r o d u c t i o n o f 
t h e s e abnormal p r o d u c t s i s dependent upon 
m u l t i p l e b i o c h e m i c a l i n f l u e n c e s . Some o f 
t h e s e i n f l u e n c e s may be p h a r m a c o l o g i c , i n 
terms of the a d m i n i s t e r e d m e d i c a t i o n s . 
Some of t h e s e i n f l u e n c e s may be hormonal, 
a f f e c t e d by e m o t i o n a l s t a t e s . . . " 

I n a d d i t i o n t o t h i s abdominal problem, c l a i m a n t a l s o h a s a 
lon g h i s t o r y o f p s y c h o l o g i c a l d i f f i c u l t i e s . She r e c e i v e d p s y c h o 
a n a l y s i s from 1970 through 1975 which i n c l u d e d e l e c t r o c o n v u l s i v e 
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V a l l e y H o s p i t a l f o r p s y c h i a t r i c t r e a t m e n t f o l l o w i n g the. d i s s o l u t i o n 
o f :her f i r s t m a r r i a g e . She c o n t i n u e d t o t a k e m e d i c a t i o n f o r her 
p s y c h o l o g i c a l c o n d i t i o n and was t a k i n g s u c h m e d i c a t i o n a t the time 
o f :her 1978 i n d u s t r i a l i n j u r y . 

I n a d d i t i o n , c l a i m a n t s u s t a i n e d a w h i p l a s h - t y p e i n j u r y to her 
neck and back i n 1970 and has s u f f e r e d from r e c u r r e n t neck and back 
a c h e s e v e r s i n c e . I n March 1978 c l a i m a n t was i n v o l v e d i n a n o t h e r 
motor v e h i c l e a c c i d e n t and s u f f e r e d f u r t h e r i n j u r y t o her back and 
neck, f o r w h i c h she was t r e a t e d by Dr. H e n d r i c k s o n . 

I n a p p r o x i m a t e l y June 1978 c l a i m a n t r e m a r r i e d . T h i s m a r r i a g e 
i n c l u d e d t h e a d d i t i o n of two c h i l d r e n . Although i t i s n o t e x a c t l y 
c l e a r when, c l a i m a n t began working i n her husband's a p p l i a n c e b u s i 
n e s s a s a c l e r k . On November 25, 1978 c l a i m a n t f e l l backwards when 
the l e f t r e a r l e g on the c h a i r i n which she was s i t t i n g b r o k e . 
C l a i m a n t never r e t u r n e d t o work f o l l o w i n g t h i s i n j u r y . 

C l a i m a n t was i n i t i a l l y examined by D r s . H e n d r i c k s o n and 
L u e t h e . Dr. H e n d r i c k s o n i n d i c a t e d on an 827 form t h a t the i n j u r y 
d i d not p r e v e n t c l a i m a n t from r e t u r n i n g t o work. Dr. L u e t h e f e l t 
t h a t c l a i m a n t would be u n a b l e to work f o r one week. 

R a t h e r t h a n r e t u r n i n g t o work, however, c l a i m a n t began 
e x p e r i e n c i n g a c o n s t e l l a t i o n of symptoms i n a d d i t i o n to her back Ea i n . I n A p r i l 1979 c l a i m a n t began t r e a t i n g w i t h Dr. W i c h s e r a f t e r 
e i n g h o s p i t a l i z e d f o r abdominal symptoms. C l a i m a n t was r e f e r r e d 

t o Dr. Donald T. Smith f o r e v a l u a t i o n of her back c o m p l a i n t s . Dr. 
S m i th c o u l d f i n d no n e u r o l o g i c a l b a s i s f o r c l a i m a n t ' s c o m p l a i n t s 
and o p i n e d on August 20, 1979 t h a t , a t the time he t r e a t e d c l a i m a n t 
i n A p r i l , c l a i m a n t e x p e r i e n c e d " a t the worse" a l u m b o s a c r a l s t r a i n 
t h a t would have r e q u i r e d o n l y f o u r t o e i g h t weeks of t r e a t m e n t w i t h 
no r e s u l t a n t permanent d i s a b i l i t y . By l e t t e r o f October 11, 1979 
Dr. H e n d r i c k s o n i n d i c a t e d t h a t c l a i m a n t ' s i n d u s t r i a l back s p r a i n 
was m e d i c a l l y s t a t i o n a r y a t t h e time o f Dr. S m i t h ' s A p r i l 1979 
e v a l u a t i o n . 

C l a i m a n t c o n t i n u e d t o e x p e r i e n c e abdominal d i s t r e s s . On 
September 21, 1979 Dr. W i c h s e r r e p o r t e d t h a t c l a i m a n t ' s November 
1978 back i n j u r y r e s u l t e d i n a " s e v e r e " back s t r a i n , which had 
p r e c i p i t a t e d r e c u r r e n t e m o t i o n a l d i s t r e s s , which was an a dequate 
c a u s e t o r e s u l t i n r e c u r r e n t abdominal d i f f i c u l t i e s w i t h her 
p o r p h y r i a v a r i e g a t a . 

I n September 1979 c l a i m a n t was i n v o l v e d i n a n o t h e r motor 
v e h i c l e a c c i d e n t . A c h a r t n ote d a t e d September 25, 1979 i n d i c a t e s 
t h a t c l a i m a n t "was bounced around the c a r , s u s t a i n i n g trauma t o low 
back & neck." I n October 1979 c l a i m a n t was r e a d m i t t e d t o S a c r e d 
H e a r t H o s p i t a l f o r management of her d i f f i c u l t i e s . The d i a g n o s e s 
a t - t h a t time c o n s i s t e d of p o r p h y r i a v a r i e g a t a , s y s t e m i c l u p u s 
e r y t h e m a t o s u s , p e r s o n a l i t y d i s o r d e r , a c i d p e p t i c d i s e a s e and r e c u r 
r e n t u r i n a r y t r a c t i n f e c t i o n s . 

I n December 1979 c l a i m a n t was examined by Dr. Radmore, a 
p s y c h i a t r i s t . Dr. Radmore c o n c l u d e d t h a t c l a i m a n t was not 
s u f f e r i n g from a " s i g n i f i c a n t p s y c h i a t r i c d i s o r d e r which c o u l d be 
a t t r i b u t a b l e t o her i n j u r y . " Dr. Radmore s t a t e d t h a t , even 
assuming t h a t s t r e s s c o u l d a c t i v a t e c l a i m a n t ' s abdominal 
c o n d i t i o n , t h e r e were numerous f a c t o r s p r e s e n t , s u c h a s c l a i m a n t ' s 
r e m a r r i a g e and the a c q u i s i t i o n of the two a d d i t i o n a l c h i l d r e n , 
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w h i c h had not been a d e q u a t e l y c o n s i d e r e d i n an a t t e m p t t o a s s e s s 
the r o l e of the i n j u r y a s t h e c a u s e o f c l a i m a n t ' s d i f f i c u l t i e s . 

C l a i m a n t was a g a i n a d m i t t e d to the h o s p i t a l i n J a n u a r y 1980. 
The d i a g n o s e s were r e c u r r e n t abdominal and back p a i n , e s o p h a g i t i s 
and p o r p h y r i a v a r i e g a t a . Dr. C a r t e r e v a l u a t e d c l a i m a n t ' s back 
c o m p l a i n t s and was o f the o p i n i o n t h a t they were not o r g a n i c a l l y 
b a s e d . D i a g n o s t i c t e s t i n g was c a r r i e d out a t the h o s p i t a l . The 
ex a m i n i n g and c o n s u l t i n g p h y s i c i a n s a t the h o s p i t a l c o n c l u d e d t h a t 
c l a m i a n t d i d not have p o r p h y r i a v a r i e g a t a , but r a t h e r t h a t 
c l a i m a n t ' s r e c u r r e n t abdominal d i s t r e s s and back p a i n were p u r e l y 
p s y c h o g e n i c i n o r i g i n . Dr. W i c h s e r r e p o r t e d on F e b r u a r y 8, 1980 
t h a t t h i s " s t a t e - o f - t h e - a r t " e v a l u a t i o n a t the h o s p i t a l r e v e a l e d 
t h a t c l a i m a n t was in d e e d not s u f f e r i n g from p o r p h y r i a . Dr. W i c h s e r 
t h u s r e v i s e d h i s o p i n i o n " t o the c o n c l u s i o n t h a t her c o m p l a i n t s of 
back and abdominal d i s t r e s s a r e p s y c h o g e n i c i n o r i g i n . " With no 
e x p l a n a t i o n , Dr. W i c h s e r the n s t a t e d t h a t c l a i m a n t ' s d i s a b i l i t y was 
due t o t h e 1978 i n d u s t r i a l i n j u r y . 

I n A p r i l 1980 Dr. H o l l a n d performed an e x t e n s i v e p s y c h i a t r i c 
e x a m i n a t i o n of c l a i m a n t . Dr. H o l l a n d noted t h a t t h e d i a g n o s i s of 
p o r p h y r i a had been r e b u t t e d i n f a v o r of a p s y c h o l o g i c a l e x p l a n a 
t i o n . He o b s e r v e d t h a t c l a i m a n t had been h o s p i t a l i z e d on a number 
of o c c a s i o n s f o r abdominal d i s t r e s s p r i o r to her i n d u s t r i a l i n j u r y ; 
Dr. H o l l a n d r e a s o n e d t h a t t h i s would be e v i d e n c e t h a t she was 
e x p e r i e n c i n g something w h i c h was s i g n i f i c a n t l y p r o d u c t i v e of 
p s y c h o g e n i c d i s t u r b a n c e s p r i o r t o t he time of t he i n j u r y . Dr. 
H o l l a n d r e p o r t e d t h a t t h e r e were a number of s i g n i f i c a n t 
n o n - a c c i d e n t r e l a t e d s t r e s s f a c t o r s p r e s e n t , s u c h a s her husband's 
b u s i n e s s f a i l u r e and t h e i r a t t e n d a n t f i n a n c i a l d i f f i c u l t i e s . Dr. 
H o l l a n d c o n c l u d e d : 

". . . i t i s my b e l i e f t h a t [ c l a i m a n t ] had 
s i g n i f i c a n t p s y c h o l o g i c a l problems w h i c h 
p r e c e d e d her i n j u r y . I b e l i e v e t h a t t h e r e , 
was l i t t l e about the i n j u r y i t s e l f w h i c h j 
c a u s e d a s i g n i f i c a n t w o r s e n i n g of a I 
p r e - e x i s t i n g c o n d i t i o n . I f e e l t h a t t h e 
major f o c u s of t h i s w o r k e r ' s p s y c h i a t r i c 
t r e a t m e n t . . . would have to a d d r e s s 
i t s e l f t o t h i s w o r k e r ' s b a s i c p e r s o n a l i t y 
f u n c t i o n i n g , which was p r e s e n t b e f o r e her 
i n j u r y . " 

On A p r i l 3, 1980 c l a i m a n t was examined by Dr. C a r t e r , a neuro
s u r g e o n . Dr. C a r t e r r e p o r t e d t h a t i t was " e x t r e m e l y u n l i k e l y " t h a t 
c l a i m a n t ' s 1978 back i n j u r y was the c a u s e of her c u r r e n t back p a i n , 
w h i c h he f e l t was out o f p r o p o r t i o n to o b j e c t i v e e v i d e n c e of 
d i s e a s e or i n j u r y . He i n d i c a t e d t h a t her c u r r e n t p a i n was not more 
th a n 10% symptomatic from t h e 1978 i n d u s t r i a l i n j u r y . 

C l a i m a n t was a g a i n h o s p i t a l i z e d on November 3, 1980. The 
d i a g n o s e s a t t he time of t h a t a d m i s s i o n i n c l u d e d p o r p h y r i a v a r i e 
g a t a , h y s t e r i c a l c o n v e r s i o n , u r i n a r y t r a c t i n f e c t i o n , low back 
p a i n , a c i d p e p t i c d i s e a s e , d e p r e s s i o n , s y s t e m i c l u p u s e r y t h e m a t o s u s 
and Raynauds phenomenon. I n c o n n e c t i o n w i t h her h o s p i t a l i z a t i o n , 
c l a i m a n t was examined by Dr. R i n e r , a p s y c h i a t r i s t . Dr. R i n e r 
r e p o r t e d on F e b r u a r y 16, 1981 t h a t c l a i m a n t was under m u l t i p l e 
s t r e s s e s , i n c l u d i n g back p a i n from her i n j u r y and f i n a n c i a l d i f f i 
c u l t i e s from not b e i n g a b l e to work, and t h a t : " I n t h a t s e n s e , her 
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i n d u s t r i a l back i n j u r y was a f a c t o r which c o n t r i b u t e d t o h e r 
p s y c h o l o g i c a l p r oblems." 

I n h i s f i n a l r e p o r t d a t e d F e b r u a r y 17, 1981, Dr. W i c h s e r 
r e p o r t e d t h a t c l a i m a n t ' s h y s t e r i c a l c o n v e r s i o n , low back ache and 
d e p r e s s i o n were a l l r e l a t e d t o her i n d u s t r i a l i n j u r y . The b a s i s 
f o r t h i s c o n c l u s i o n was t h a t t h e s e c o n d i t i o n s , a l t h o u g h p r e s e n t 
p r i o r t o t h e i n j u r y , were not d i s a b l i n g p r i o r to the i n j u r y . Dr. 
W i c h s e r went on t o i n d i c a t e t h a t c l a i m a n t e x p e r i e n c e d numerous 
s t r e s s e s a s a r e s u l t of her i n d u s t r i a l i n j u r y which e x a c e r b a t e d her 
p r e - e x i s t i n g d i s o r d e r s . Dr. W i c h s e r a l s o e x p r e s s e d h i s d i s a g r e e 
ment w i t h Dr. H o l l a n d ' s c o n c l u s i o n s t h a t c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n and her r e l a t e d d i f f i c u l t i e s were not t h e r e s u l t of her 
i n d u s t r i a l i n j u r y . 

The R e f e r e e s t a t e d t h a t the b a s i c i s s u e of t h e c a s e was 
whether c l a i m a n t s u f f e r e d any c o n t i n u i n g problems which c o u l d be 
a t t r i b u t e d t o her 1978 i n d u s t r i a l i n j u r y . He f u r t h e r s t a t e d t h a t : 

"My e v a l u a t i o n of the e v i d e n c e i s most i n 
a c c o r d w i t h t h e o p i n i o n o f Dr. W i c h s e r . 
The f o c u s must be upon whether the i n d u s 
t r i a l i n j u r y i s a m a t e r i a l c o n t r i b u t i n g 
f a c t o r t o c l a i m a n t ' s c o n t i n u i n g p r oblems, " 
not whether t h e i n d u s t r i a l i n j u r y i s t h e 
f a c t o r , or a major f a c t o r , c o n t r i b u t i n g t o : 

t h o s e c o n t i n u i n g problems." 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s p o r p h y r i a v a r i e g a t a (not the 
u n d e r l y i n g c o n d i t i o n i t s e l f , but e x a c e r b a t i o n s to the d a t e of h i s 
o r d e r ) , h y s t e r i c a l c o n v e r s i o n , low back p a i n , a c i d p e p t i c d i s e a s e 
and d e p r e s s i o n were a l l compensably r e l a t e d to c l a i m a n t ' s i n d u s 
t r i a l i n j u r y . We d i s a g r e e and r e v e r s e . 

With r e g a r d t o the q u e s t i o n of what i s the c l a i m a n t ' s appro
p r i a t e burden of p r o o f i n t h i s c a s e , both p a r t i e s s e t f o r t h a r g u 
ments ba s e d on d i f f e r e n t l e g a l t h e o r i e s . S A I F a r g u e s t h a t c l a i m a n t 
s u f f e r s from a p r e - e x i s t i n g m e n t a l c o n d i t i o n w h i c h i s t h e s o u r c e of 
a l l of her symptomatology, and t h a t under W e l l e r v. Union C a r b i d e , 
288 Or 27 ( 1 9 7 9 ) , she must e s t a b l i s h t h a t her i n d u s t r i a l i n j u r y 
worsened t h a t p r e - e x i s t i n g c o n d i t i o n . C l a i m a n t a r g u e s t h a t t h e 
W e l l e r r u l e a p p l i e s o n l y t o o c c u p a t i o n a l d i s e a s e c l a i m s and t h a t we 
need o n l y a s k i f c l a i m a n t has e s t a b l i s h e d her i n d u s t r i a l i n j u r y was 
a m a t e r i a l c o n t r i b u t i n g f a c t o r n e c e s s i t a t i n g m e d i c a l c a r e and/or 
p r o d u c i n g d i s a b i l i t y under P a t i t u c c i y . B o i s e C a s c a d e C o r p . , 8 Or 
App 503 ( 1 9 7 2 ) . 

Whatever the c o r r e c t answer may be, we a r e s a t i s f i e d t h a t t h i s 
c l a i m must f a i l u t i l i z i n g even the most m i n i m a l burden o f p r o o f . 
Whether h e r d i f f i c u l t i e s a r e p u r e l y p s y c h o l o g i c a l i n o r i g i n or n o t , 
we f i n d i t s i m p l y i m p l a u s i b l e t h a t c l a i m a n t ' s minor i n d u s t r i a l back 
i n j u r y c o u l d have made a n y t h i n g more than a m o l e c u l a r c o n t r i b u t i o n 
t o her i n c r e d i b l e s u b s e q u e n t c o r n u c o p i a o f d i f f i c u l t i e s . 

As our summary of c l a i m a n t ' s m e d i c a l h i s t o r y makes e v i d e n t , 
t h e problems which c l a i m a n t now c o n t e n d s a r e r e l a t e d to her compen
s a b l e 1978 i n d u s t r i a l i n j u r y were c h r o n i c problems l o n g b e f o r e t h a t 
i n j u r y . The c a u s e s o f t h e s e d i f f i c u l t i e s a r e both s u b s t a n t i a l and 
m u l t i p l e . For example, one r e p r e s e n t a t i v e m e d i c a l r e p o r t r e l a t e s 
the f o l l o w i n g h i s t o r y : 
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"Both the p a t i e n t ' s p a r e n t s were a l c o h o l i c s 
and two of her b r o t h e r s a r e a l c o h o l i c . 
S e v e r a l members of her f a m i l y have 
p o r p h y r i a . A s i s t e r has had p s y c h i a t r i c 
h o s p i t a l i z a t i o n . When the p a t i e n t was 14, 
her f a t h e r . . . k i l l e d h i m s e l f and she 
w i t n e s s e d i t . S u b s e q u e n t l y she had to go 
through two y e a r s of i n s u l i n shock therapy-
t o g e t r i d of a v i s i o n of her f a t h e r w i t h j 
h i s head blown o f f . * * * She suppressed; 
what she had w i t n e s s e d f o r a w h i l e and then 
s t a r t e d h a v i n g the v i s i o n a f t e r she went 
through sodium a m y t a l t h e r a p y . At v a r i o u s 
t i m e s i n her l i f e she has se e n s e v e r a l 
p s y c h i a t r i s t s . F or f i v e y e a r s she saw a 
p s y c h i a t r i s t i n Long Beach who s t a r t e d h er 
on M e l l a r i l and took her o f f Sodium A m y t a l , 
Meprobamate and V a l i u m . * * * A p p a r e n t l y 
she has been t a k i n g 100 mg of M e l l a r i l 
q . i . d . and 200 mg of E l a v i l d a i l y . I n 
s p i t e of a l m o s t c o n s t a n t i l l n e s s and p a i n 
over t h e p a s t two y e a r s , w i t h 7 h o s p i t a l i z a 
t i o n s f o r the same, the p a t i e n t ' s o u t l o o k 
has been i n c r e a s i n g l y p o s i t i v e . * * * 

" F i f t e e n y e a r s ago t he p a t i e n t had a head 
i n j u r y and was p a r a l y z e d on her r i g h t s i d e 
f o r 10 d a y s . Ten y e a r s ago she had 
e n c e p h a l i t i s . . . . S i x y e a r s ago she had 
a n e r v o u s 'breakdown' a t a time when she 
was b e d - r i d d e n w i t h p a i n and p a r a l y s i s , 
g i v e n two months to l i v e , and her husband 
had walked out on her and her c h i l d r e n . 
She c o u l d n o t t a l k , e a t , t h i n k , f e e l , or 
r e l a t e . A f t e r a month on a m e d i c a l ward, 
she went through a drug a d d i c t i o n program 
and t h e n s p e n t 6 weeks i n the P s y c h i a t r i c 
U n i t of Rogue V a l l e y H o s p i t a l . " 

T h i s i s by no means a complete e n u m e r a t i o n o f c l a i m a n t ' s p r e - i n j u r y 
m e d i c a l d i f f i c u l t i e s or the p r e - i n j u r y p s y c h o l o g i c a l s t r e s s f a c t o r s 
s h e e x p e r i e n c e d . 

A g a i n s t t h i s background, what i s p a r t i c u l a r l y s t r i k i n g about 
c l a i m a n t ' s i n d u s t r i a l a c c i d e n t i s t h e min i m a l n a t u r e of t h a t 
i n j u r y . Dr. H e n d r i c k s o n t r e a t e d c l a i m a n t s h o r t l y a f t e r t h e a c c i 
d e n t , and r e p o r t e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y and a b l e 
t o r e t u r n to work. When c l a i m a n t was f i r s t examined by Dr. L u e t h e 
about a month p o s t - i n j u r y , he r e p o r t e d t h a t she would be a b l e t o 
r e t u r n t o work i n one week. Dr. Smith r e p o r t e d i n August 1979 t h a t 
c l a i m a n t would have been m e d i c a l l y s t a t i o n a r y f o u r t o e i g h t weeks 
a f t e r h i s e x a m i n a t i o n i n A p r i l 1979. Dr. H e n d r i c k s o n a g a i n 
r e p o r t e d i n October 1979, s t a t i n g t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y a t the time of Dr. Smi t h ' s e x a m i n a t i o n i n A p r i l 1979. 
The m e d i c a l r e p o r t s g e n e r a t e d t h e r e a f t e r o n l y p e r i p h e r a l l y r e f e r to 
c l a i m a n t ' s back i n j u r y . The back i n j u r y and her r e l a t e d c o m p l a i n t s 
r a p i d l y began t o fade i n t o t h e background o f c l a i m a n t ' s - m e d i c a l 
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t r e a t m e n t a s new and o l d symptoms began to blossom. I t ; i s q u i t e 
c l e a r from the m e d i c a l r e p o r t s t h a t c l a i m a n t s u s t a i n e d , a t most, a 
v e r y minor l u m b o s a c r a l s p r a i n i n November 1978, and was" m e d i c a l l y 
s t a t i o n a r y w i t h no permanent r e s i d u a l s by A p r i l 1979, a t the v e r y 
l a t e s t . 

The o n l y p h y s i c i a n who a t t e m p t s to r e l a t e the m a j o r i t y of 
c l a i m a n t ' s s u b s e q u e n t d i f f i c u l t i e s d i r e c t l y t o t h i s minor i n d u s 
t r i a l back i n j u r y i s Dr. W i c h s e r . We f i n d t h a t we s i m p l y c a n n o t 
a c c e p t Dr. W i c h s e r ' s o p i n i o n s i n t h i s r e g a r d . When s e t t i n g f o r t h 
h i s o p i n i o n s , Dr. W i c h s e r c o n s i s t e n t l y f a i l s to e x p l a i n or or t a k e 
i n t o a c c o u n t c l a i m a n t ' s long and e x t r e m e l y complex m e d i c a l h i s t o r y 
or t h e m u l t i p l e p s y c h o l o g i c a l s t r e s s o r s t h a t she has l o n g c o n t e n d e d 
w i t h and w h i c h a r e t o t a l l y u n r e l a t e d t o her work i n j u r y . I n 
a d d i t i o n , Dr. W i c h s e r a l s o f a i l s t o t a k e i n t o a c c o u n t the v a r i o u s 
non-work s o u r c e s of s t r e s s and m e d i c a l d i f f i c u l t i e s c l a i m a n t was 
e x p e r i e n c i n g c o n c u r r e n t w i t h and s u b s e q u e n t t o her i n j u r y . For 
example, i n h i s f i n a l r e p o r t of F e b r u a r y 17, 1981, where he 
a t t e m p t s t o i m p l i c a t e the i n d u s t r i a l i n j u r y a s the s i g n i f i c a n t 
s o u r c e of s t r e s s which e x a c e r b a t e d many of c l a i m a n t ' s d i f f i c u l t i e s , 
Dr. W i c h s e r f a i l s to mention c l a i m a n t ' s 1978 r e m a r r i a g e and the two 
s t e p - c h i l d r e n she a c q u i r e d a s a r e s u l t of t h a t m a r r i a g e (a f a c t 
w hich Dr. Radmore c o n s i d e r e d s i g n i f i c a n t enough by i t s e l f t o p r o 
duce d e c o m p e n s a t i o n ) . Dr. W i c h s e r a l s o f a i l s t o t a k e i n t o a c c o u n t 
the f a i l u r e o f c l a i m a n t ' s husband's a p p l i a n c e b u s i n e s s s u b s e q u e n t 
to her i n j u r y and the r e s u l t i n g f i n a n c i a l h a r d s h i p s . He a d d i t i o n 
a l l y f a i l s t o c o n s i d e r the e f f e c t of c l a i m a n t ' s husband's 
a l c o h o l i s m . Dr. W i c h s e r a l s o f a i l s to mention c l a i m a n t ' s March 
1978 motor v e h i c l e a c c i d e n t or her 1979 motor v e h i c l e a c c i d e n t , 
both of which c a u s e d i n j u r y to c l a i m a n t ' s back. I t would be 
i n t e r e s t i n g t o know why Dr. W i c h ser f e l t t h e minor i n d u s t r i a l back 
i n j u r y was a s i g n i f i c a n t s o u r c e of s t r e s s , w h i l e t h e two motor 
v e h i c l e a c c i d e n t s were not ; but our p o i n t i s t h a t Dr. W i c h s e r ' s 
e x p r e s s e d o p i n i o n s f a i l t o t a k e t h i n g s l i k e t h i s i n t o a c c o u n t . 

Without Dr. W i c h s e r ' s o p i n i o n s , t h e r e i s no e v i d e n c e sup
p o r t i n g t h e c o m p e n s a b i l i t y o f the c o n d i t i o n s i n i s s u e . The v e r y 
most t h a t any o t h e r p h y s i c i a n i s a b l e t o s a y i s t h a t c l a i m a n t ' s 
i n d u s t r i a l i n j u r y may have been a f a c t o r i n her ongoing d i f f i c u l 
t i e s , but no p h y s i c i a n c a n s a y t h a t i t was even a m a t e r i a l f a c t o r , 
much l e s s a major f a c t o r . The o p i n i o n s of D r s . Radmore, H o l l a n d 
and R i n e r a r e p a r t i c u l a r l y c o n v i n c i n g i n t h i s r e g a r d . Summarized, 
we r e a d t h o s e o p i n i o n s a s b a s i c a l l y s a y i n g t h a t t h e r e a r e a g r e a t 
many f a c t o r s i n v o l v e d i n c l a i m a n t ' s c o n t i n u i n g d i f f i c u l t i e s , and 
t h a t t h e r e l a t i v e l y minor i n d u s t r i a l back s t r a i n (which took p l a c e 
n e a r l y f o u r y e a r s p r i o r to the h e a r i n g ) , i f a f a c t o r a t a l l , c o u l d 
o n l y be a m i c r o s c o p i c f a c t o r i n c l a i m a n t ' s ongoing d i f f - i c u l t i e s , 
from w h i c h she has been c h r o n i c a l l y s u f f e r i n g f o r many •years p r i o r 
to her i n j u r y . 

For a l l t h e s e r e a s o n s , we c o n c l u d e t h a t S A I F i s not r e s p o n 
s i b l e f o r c l a i m a n t ' s c o n d i t i o n s v a r i o u s l y d i a g n o s e d a s a c i d p e p t i c 
d i s e a s e , h y s t e r i c a l c o n v e r s i o n syndrome, d e p r e s s i o n and p o r p h y r i a 
v a r i e g a t a . We a d d i t i o n a l l y c o n c l u d e t h a t S A I F i s not r e s p o n s i b l e 
f o r c l a i m a n t ' s c o n t i n u e d low back p a i n . The e v i d e n c e i s u n c o n t r a 
d i c t e d t h a t by A p r i l 1979 c l a i m a n t was m e d i c a l l y s t a t i o n a r y w i t h no 
permanent r e s i d u a l s a s a r e s u l t of her i n d u s t r i a l i n j u r y , and t h a t 
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any ongoing back d i f f i c u l t i e s a r e e i t h e r t h e r e s u l t of c l a i m a n t ' s 
September 1979 motor v e h i c l e a c c i d e n t or a r e p s y c h o l o g i c a l i n 
o r i g i n and not r e l a t e d to her i n d u s t r i a l i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 22, 1982 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . Those p o r t i o n s of the R e f e r e e ' s o r d e r which 
s e t a s i d e p o r t i o n s of S A I F ' s May 3, 1980 and May 22, 1980 d e n i a l s 
a r e r e v e r s e d , and t h o s e d e n i a l s a r e r e i n s t a t e d and a f f i r m e d . The 
r e m a inder of the R e f e r e e ' s o r d e r i s a f f i r m e d . 

MARTHA A. B A U S T I A N , C l a i m a n t WCB 82-0924.3 
H a n s e n & W o b b r o c k , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 1, 1 9 8 3 
S c h w a b e , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members L e w i s and B a r n e s . 

The i n s u r e r r e q u e s t s r e v i e w of t h o s e p o r t i o n s o f R e f e r e e 
G a l t o n ' s o r d e r w h i c h : (1) Ordered the i n s u r e r t o pay c l a i m a n t 
i n t e r i m compensation from October 14, 1982 ( t h e d a t e of Dr. 
R a m s t h e l ' s l e t t e r v e r i f y i n g i n a b i l i t y to work due to a w o r s e n i n g 
o f c l a i m a n t ' s compensable c o n d i t i o n ) t o March 7, 1983 ( t h e d a t e of 
h e a r i n g ) ; and (2) awarded c l a i m a n t a p e n a l t y e q u a l to 25% o f t h a t 
i n t e r i m c o m p e n s a t i o n . C l a i m a n t c r o s s - r e q u e s t s r e v i e w of t h a t 
p o r t i o n of the R e f e r e e ' s o r d e r which upheld t h e i n s u r e r ' s d e n i a l 
of c l a i m a n t ' s a g g r a v a t i o n c l a i m . 

We a f f i r m and adopt t h o s e p o r t i o n s of the R e f e r e e ' s o r d e r 
w h i c h u p h e l d the d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m and t h a t 
a s s e s s e d a 25% p e n a l t y based on the i n t e r i m c o m p e n s a t i o n t h a t 
s h o u l d have been p a i d , but we modify the R e f e r e e ' s o r d e r r e g a r d i n g 
t h e time p e r i o d f o r which i n t e r i m compensation s h o u l d have been 
p a i d . 

On October 14, 1982 c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. 
R a m s t h e l , wrote t o the i n s u r e r s t a t i n g t h a t c l a i m a n t ' s low back 
c o n d i t i o n had worsened, t h a t she was u n a b l e t o work and t h a t her 
i n d u s t r i a l i n j u r y c l a i m s h o u l d be reopened. C l a i m a n t had 
p r e v i o u s l y , on October 8, 1982, f i l e d a h e a r i n g r e q u e s t on a 
v o c a t i o n a l r e h a b i l i t a t i o n i s s u e . On November 26, 1982 c l a i m a n t 
f i l e d an amended h e a r i n g r e q u e s t , i n c l u d i n g a s an a d d i t i o n a l i s s u e 
t h e a l l e g a t i o n t h a t t h e i n s u r e r " h a s f a i l e d to pay i n t e r i m 
c o m p e n s a t i o n a s r e q u i r e d by law s i n c e t h e i r r e c e i p t o f Dr. 
R a m s t h e l ' s 10/14/82 r e p o r t . " On December 10, 1982 t h e i n s u r e r 
f i l e d and s e r v e d on c l a i m a n t ' s c o u n s e l a r e s p o n s e t o t h e pending 
h e a r i n g r e q u e s t . T h a t r e s p o n s e a l l e g e s : "That c l a i m a n t has not 
s u f f e r e d a compensable a g g r a v a t i o n s i n c e her l a s t award o f 
c o m p e n s a t i o n . " 

We do not t h i n k t h e r e can be any s e r i o u s doubt t h a t Dr. 
R a m s t h e l ' s October 14 r e p o r t was s u f f i c i e n t to t r i g g e r the duty to 
pay i n t e r i m compensation pending a c c e p t a n c e or d e n i a l of 
c l a i m a n t ' s a g g r a v a t i o n c l a i m . T h e r e i s no q u e s t i o n t h a t t h e 
i n s u r e r f a i l e d t o pay i n t e r i m c o m p e n s a t i o n . The o n l y q u e s t i o n i s 
the d u r a t i o n o f the p e r i o d f o r which i n t e r i m compensation s h o u l d 
have been p a i d , t h a t i s , more s p e c i f i c a l l y , whether t h e i n s u r e r ' s 
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December 10 r e s p o n s e t o c l a i m a n t ' s h e a r i n g r e q u e s t was s u f f i c i e n t 
to t e r m i n a t e the i n s u r e r ' s duty t o pay i n t e r i m compensation a s o f 
t h a t d a t e . 

The R e f e r e e r e a s o n e d t h a t o n l y a " f o r m a l " d e n i a l , w i t h n o t i c e 
of h e a r i n g r i g h t s , c a n t e r m i n a t e the duty to pay i n t e r i m 
c o m p e n s a t i o n . T h a t i s , of c o u r s e , g e n e r a l l y t r u e . But we have 
p r e v i o u s l y c o n c l u d e d i n s e v e r a l a n a l o g o u s s i t u a t i o n s t h a t i t i s 
not u n i v e r s a l l y t r u e . R a t h e r , we have found t h a t , when h e a r i n g 
p r o c e e d i n g s a r e a l r e a d y p e n d i n g , an " i n f o r m a l " d e n i a l , i . e . , 
w i t h o u t n o t i c e o f h e a r i n g r i g h t s , t r a n s m i t t e d t o the c l a i m a n t 
and/or to the c l a i m a n t ' s a t t o r n e y i s s u f f i c i e n t a s a d e n i a l . 
P a t r i c i a Dees, 35 Van N a t t a 120 ( 1 9 8 3 ) ; Angela V. Clow, 34 Van 
N a t t a 1632 ( 1 9 8 2 ) ; D e l b e r t G r e e n i n g , 34 Van N a t t a 145 ( 1 9 8 2 ) ; 
T e r r y D o r s e y , 31 Van N a t t a 144 ( 1 9 8 1 ) . Without r e p e a t i n g 
e v e r y t h i n g we have s a i d about t h i s i s s u e b e f o r e , we c o n t i n u e t o 
t h i n k t h a t d e v i a t i o n from the s t a t u t o r y r e q u i r e m e n t of 
n o t i f i c a t i o n of h e a r i n g r i g h t s i s h a r m l e s s e r r o r when a h e a r i n g 
i s , i n f a c t , r e q u e s t e d and h e l d on t h e v a l i d i t y of a d e n i a l . 

We.thus c o n c l u d e t h a t the i n s u r e r ' s December 10, 1982 
r e s p o n s e t o c l a i m a n t ' s h e a r i n g r e q u e s t , which was s e r v e d on 
c l a i m a n t ' s a t t o r n e y , was adequate n o t i c e to c l a i m a n t t h a t her 
a g g r a v a t i o n c l a i m was b e i n g d e n i e d . I t f o l l o w s t h a t i n t e r i m 
c o m p e n s a t i o n was o n l y due and p a y a b l e u n t i l December 10, 1982. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 7, 1983 i s m o d i f i e d i n p a r t . 
The i n s u r e r i s o r d e r e d t o pay c l a i m a n t i n t e r i m c o mpensation from 
October 14, 1982 t o December 10, 1982; t h i s award of i n t e r i m 
c o m p e n s a t i o n i s i n l i e u of t h a t o r d e r e d by the R e f e r e e . The 
r e m a inder of the R e f e r e e ' s o r d e r i s a f f i r m e d w i t h the 
u n d e r s t a n d i n g t h a t the p e n a l t y o r d e r e d w i l l a p p l y t o the r e d u c e d 
amount o f i n t e r i m compensation o r d e r e d h e r e i n . 

EUGENE M. CREAMER, C l a i m a n t Own M o t i o n 8 3 - 0 2 1 3 M 
E v o h l F . M a l a g o n , C l a i m a n t ' s A t t o r n e y S e p t e m b e r 1, 1 9 8 3 
C o s g r a v e , K e s t e r , e t a l . , D e f e n s e A t t o r n e y s Own M o t i o n D e t e r m i n a t i o n 
By Own Motion Order d a t e d June 8, 1982, the Board o r d e r e d 

r e o p e n i n g of c l a i m a n t ' s June 17, 1966 i n d u s t r i a l i n j u r y c l a i m f o r 
a worsened c o n d i t i o n r e l a t e d t o h i s o r i g i n a l i n j u r y , a s o f the 
d a t e of c l a i m a n t ' s h o s p i t a l i z a t i o n f o r recommended s u r g i c a l 
t r e a t m e n t . By an Own Motion Order on R e c o n s i d e r a t i o n d a t e d J u l y 
20, 1982, the Board adhered t o the c o n c l u s i o n s t a t e d i n i t s 
o r i g i n a l o r d e r , t h a t the c l a i m s h o u l d be reopened upon 
h o s p i t a l i z a t i o n , a s opposed t o an e a r l i e r d a t e i n October o f 
1978. The c l a i m now has been s u b m i t t e d l o r c l o s u r e p u r s u a n t t o 
OKS 656.278. 

C l a i m a n t was h o s p i t a l i z e d on J u l y 19, 1982 f o r a lumbar 
laminectomy. He was d i s c h a r g e d and r e - h o s p i t a l i z e d two d ays 
l a t e r , a p p a r e n t l y f o r t r e a t m e n t of a s t a p h i n f e c t i o n i n t h e 
s u r g i c a l i n c i s i o n . H i s c o n d i t i o n was found m e d i c a l l y s t a t i o n a r y 
by the Medford O r t h o p e d i c Group on June 1, 1983, and c l a i m a n t ' s 
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t r e a t i n g p h y s i c i a n ' s o f f i c e r e c o r d d a t e d June 3, 1983 i n d i c a t e s 
t h a t c l a i m a n t had r e t u r n e d t o h i s p r e - s u r g e r y s t a t u s and, "as he 
s t a t e s , he i s b e t t e r inasmuch a s he d o e s n ' t have p a i n a l l the 
t i m e . I do not f e e l t h a t t h e r e has been any change i n h i s 
d i s a b i l i t y . " 

C l a i m a n t p r e v i o u s l y has r e c e i v e d an award f o r u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y e q u i v a l e n t to 50% l o s s o f an arm a s a 
r e s u l t of t h i s 1966 i n j u r y . C l a i m a n t s u s t a i n e d an i n d u s t r i a l 
i n j u r y i n 1961 t o the same a r e a of h i s back, f o r which he r e c e i v e d 
an award of u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y e q u i v a l e n t to 
75% l o s s of f u n c t i o n of an arm. I n view of c l a i m a n t ' s a p p a r e n t l y 
improved p h y s i c a l c o n d i t i o n p o s t - s u r g e r y , and h i s p r i o r awards of 
permanent d i s a b i l i t y f o r i n j u r y to h i s low back, we f i n d t h a t no 
a d d i t i o n a l award f o r permanent d i s a b i l i t y i s w a r r a n t e d . 

C l a i m a n t ' s a t t o r n e y was i n s t r u m e n t a l i n e f f e c t i n g c l a i m 
r e o p e n i n g i n c l a i m a n t ' s b e h a l f . The R e f e r e e t h a t h e a r d t h i s c a s e 
on r e f e r r a l by the Board recommended t h a t c l a i m a n t ' s a t t o r n e y be 
awarded $1,400, p a y a b l e by the employer, f o r s e r v i c e s r e n d e r e d i n 
c o n n e c t i o n w i t h c l a i m r e o p e n i n g . Any a t t o r n e y ' s f e e a l l o w e d would 
be p a y a b l e out o f c l a i m a n t ' s award of c ompensation, a s opposed to 
b e i n g p a i d i n a d d i t i o n to c l a i m a n t ' s award, i n a c c o r d a n c e w i t h 
a p p l i c a b l e a d m i n i s t r a t i v e r u l e s g o v e r n i n g a t t o r n e y f e e s i n own 
motion p r o c e e d i n g s . OAR 4 3 8 - 4 7 - 0 7 0 ( 2 ) . The Board f a i l e d t o a l l o w 
c l a i m a n t ' s a t t o r n e y a f e e p a y a b l e out of c l a i m a n t ' s c o m p e n s a t i o n 
on c l a i m r e o p e n i n g i n e i t h e r i t s Own Motion Order or Own Motion 
Order on R e c o n s i d e r a t i o n . T h i s was an o v e r s i g h t , i n view of the 
B o a r d ' s p o l i c y a t t h a t time to a l l o w c l a i m a n t ' s a t t o r n e y a f e e 
p a y a b l e out of c l a i m a n t ' s compensation when a r e f e r r e d h e a r i n g had 
been c o n d u c t e d and the c l a i m reopened a s a r e s u l t of t h a t 
h e a r i n g . V i r g i n i a M. Schmidt, WCB Case No. 80-07561 (December 17, 
1981) . I n own motion c a s e s o t h e r t h a n r e f e r r e d h e a r i n g 
s i t u a t i o n s , the B o a rd's p o l i c y was to a l l o w c l a i m a n t ' s a t t o r n e y a 
f e e a t the time of c l a i m c l o s u r e , but not a t the time of c l a i m 
r e o p e n i n g . H a z e l S t a n t o n L o v e l l , 31 Van N a t t a 69 ( 1 9 8 1 ) . L o v e l l 
was o v e r r u l e d by F r e d Gascon, 34 Van N a t t a 1551A ( 1 9 8 2 ) , w h e r e i n 
the Board h e l d t h a t an a t t o r n e y ' s f e e would be a l l o w e d a t the time 
of c l a i m r e o p e n i n g i n a l l c a s e s i n which c o u n s e l had been 
i n s t r u m e n t a l i n e f f e c t i n g c l a i m r e o p e n i n g p u r s u a n t t o ORS 
656.278. 

Having r e c o g n i z e d and now acknowledged the o v e r s i g h t a t t h i s 
l a t e d a t e , a l l t h a t we p r e s e n t l y can do i s a l l o w c l a i m a n t ' s 
a t t o r n e y a r e a s o n a b l e a t t o r n e y ' s f e e p a y a b l e o u t of c l a i m a n t ' s 
c o m p e n s a t i o n w h i c h , under the terms of t h i s o r d e r , amounts to 
temporary t o t a l d i s a b i l i t y b e n e f i t s which c l a i m a n t has been 
r e c e i v i n g s i n c e h i s c l a i m was reopened p u r s u a n t t o the B o a rd's Own 
Motion O r d e r . 

ORDER 

C l a i m a n t i s awarded compensation f o r temporary t o t a l 
d i s a b i l i t y from J u l y 19, 1982, through and i n c l u d i n g June 1, 
1983. C l a i m a n t ' s a t t o r n e y i s a l l o w e d $750 a s a r e a s o n a b l e 
a t t o r n e y ' s f e e , p a y a b l e out of the compensation awarded h e r e i n , 
and not i n a d d i t i o n t h e r e t o . 
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C R A I G A. WALKER, C l a i m a n t WCB 8 2 - 0 7 1 1 3 & 8 2 - 0 3 7 4 2 
DAVE WOODRUFF ROOFING COMPANY, E m p l o y e r S e p t e m b e r 1, 1 9 8 3 
N o r e e n S a l t v e i t , C l a i m a n t ' s A t t o r n e y O r d e r . o n R e v i e w 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 
C a r l D a v i s , A s s ' t A.G. 
Reviewed by Board Members B a r n e s and L e w i s . 

The non-complying employer, Dave Woodruff, dba Dave Woodruff 
R o o f i n g Company, a p p a r e n t l y r e q u e s t s r e v i e w of R e f e r e e Knapp's 
o r d e r which found t h a t c l a i m a n t was a s u b j e c t employe on December 
2, 1981, t h a t c l a i m a n t s u s t a i n e d a compensable i n j u r y t o h i s low 
back on t h a t d a t e and awarded c l a i m a n t 15% u n s c h e d u l e d permanent 
p a r t i a l low back d i s a b i l i t y , t h a t b e i n g an i n c r e a s e o f 10% o v e r 
and above the J u l y 27, 1982 D e t e r m i n a t i o n O r d e r . 

i 
No b r i e f h a v i n g been r e c e i v e d from the employer, we a r e 

somewhat u n c e r t a i n j u s t what p o r t i o n s o f the R e f e r e e ' s o r d e r the 
employer wants r e v i e w e d . The employer d i d n o t r e q u e s t a h e a r i n g 
on t h e Proposed and F i n a l Order of non-complying s t a t u s w h i c h was 
i s s u e d on J a n u a r y 28, 1982. On A p r i l 5, 1982 the employer d i d 
r e q u e s t a h e a r i n g on the i s s u e of whether c l a i m a n t s u s t a i n e d a 
compensable i n j u r y , t h e r e b y o b j e c t i n g to the a c c e p t a n c e o f t h e 
c l a i m by the S A I F C o r p o r a t i o n , a s p r o c e s s i n g a g e n t . A n o t i c e o f 
h e a r i n g was s e n t to the employer on November 18, 1982. The 
e m p l o y e r , however, d i d not appear a t the December 27, 1982 h e a r i n g 
nor d i d anyone appear on h i s b e h a l f . The R e f e r e e p roceeded w i t h 
t h e h e a r i n g and c o n c l u d e d t h a t c l a i m a n t was a s u b j e c t employe a t 
t h e time of h i s i n j u r y , t h a t he s u s t a i n e d an i n j u r y w h i l e i n the 
c o u r s e and scope of h i s employment and awarded c l a i m a n t 15% 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . 

Assuming arguendo t h a t i t was a p p r o p r i a t e f o r the R e f e r e e t o 
c o n s i d e r the i s s u e s o f c o m p e n s a b i l i t y i n view of t h e f a c t t h a t the 
employer d i d not appear a t the h e a r i n g t o p r e s e n t any e v i d e n c e on 
t h a t i s s u e , and a l s o assuming arguendo t h a t t h i s i s s u e i s p r o p e r l y 
b e f o r e t h e Board f o r r e v i e w , we f i n d no e r r o r i n the R e f e r e e ' s 
c o n c l u s i o n s and we a f f i r m h i s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 24, 1983 i s a f f i r m e d . 

L U C I N E T. S C H A F F E R , C l a i m a n t Own M o t i o n 8 3 - 0 2 5 5 M 
W e l c h , B r u u n , e t a l . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 8, 1 9 8 3 
C h e n e y & K e l l e y , D e f e n s e A t t o r n e y s Own M o t i o n D e t e r m i n a t i o n 
The s e l f - i n s u r e d employer v o l u n t a r i l y reopened c l a i m a n t ' s 

June 21, 1972 i n d u s t r i a l i n j u r y c l a i m f o r a worsened c o n d i t i o n 
r e l a t e d to c l a i m a n t ' s o r i g i n a l i n j u r y , a f t e r e x p i r a t i o n of 
c l a i m a n t ' s a g g r a v a t i o n r i g h t s . The c l a i m now has been s u b m i t t e d 
f o r c l o s u r e p u r s u a n t to ORS 656.278. 

C l a i m a n t r e c e n t l y has undergone a d d i t i o n a l s u r g e r y f o r 
t r e a t m e n t of her i n j u r y - r e l a t e d r i g h t knee c o n d i t i o n . The c l a i m 
was reopened a s of June 3, 1982. C l a i m a n t ' s c o n d i t i o n was 
d e t e r m i n e d to be m e d i c a l l y s t a t i o n a r y on May 25, 1983. T h i s 
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r e c e n t s u r g i c a l p r o c e d u r e a p p e a r s to have improved the o v e r a l l 
c o n d i t i o n of c l a i m a n t ' s r i g h t knee. I t has been noted t h a t 
c l a i m a n t e v e n t u a l l y w i l l r e q u i r e a t o t a l knee r e p l a c e m e n t , 
a l t h o u g h a t the p r e s e n t she i s c o n s i d e r e d too young f o r s u c h a 
p r o s t h e s i s . 

C l a i m a n t has r e c e i v e d awards f o r s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y t o t a l i n g 97.5° f o r a 65% l o s s of the r i g h t l e g , by 
D e t e r m i n a t i o n O r d e r s d a t e d October 9, 1973 (which award was 
i n c r e a s e d by S t i p u l a t i o n d a t e d June 3, 1 9 7 4 ) , May 3, 1977, and 
August 27, 1980. By a R e f e r e e ' s o r d e r d a t e d A p r i l 13, 1981, 
c l a i m a n t was awarded an a d d i t i o n a l 30° f o r 20% l o s s of her r i g h t 
l e g ; however, t h i s a d d i t i o n a l permanent d i s a b i l i t y award was 
v a c a t e d by an Order on Review. 33 Van N a t t a 511 (1981) . We h e l d 
i n our Order on Review t h a t : "Given our c o n c l u s i o n t h a t c l a i m a n t 
i s e n t i t l e d to m e d i c a l s e r v i c e s and c l a i m r e o p e n i n g , we b e l i e v e i t 
i s p r emature to r a t e c l a i m a n t ' s e x t e n t of d i s a b i l i t y . " 33 Van 
N a t t a a t 512. We d e t e r m i n e d t h a t c l a i m a n t was e n t i t l e d to the 
p a i n c e n t e r t r e a t m e n t t h a t had been recommended by her t r e a t i n g 
p h y s i c i a n ; however, i t i s a p p a r e n t from the i n f o r m a t i o n p r e s e n t l y 
b e f o r e us t h a t c l a i m a n t f a i l e d to e n r o l l i n the p a i n c e n t e r a s 
recommended. I n s t e a d , t h i s s u r g e r y was performed i n June of 
1982. 

A l though we v a c a t e d the a d d i t i o n a l 20% permanent d i s a b i l i t y 
awarded by the R e f e r e e , i n view of the i n s u r e r ' s o b l i g a t i o n to pay 
t h i s award pending Board r e v i e w of the R e f e r e e ' s o r d e r , ORS 
656.313, i t i s more l i k e l y than not t h a t t h i s 30° of s c h e d u l e d 

permanent d i s a b i l i t y was p a i d to and r e c e i v e d by c l a i m a n t p r i o r t o 
i s s u a n c e of the Board o r d e r v a c a t i n g t h a t award. I n d e t e r m i n i n g 
whether c l a i m a n t p r e s e n t l y i s e n t i t l e d to a d d i t i o n a l permanent 
d i s a b i l i t y , i t i s a p p r o p r i a t e to c o n s i d e r the award g r a n t e d by the 
R e f e r e e , even though i t was v a c a t e d s u b s e q u e n t l y by t h e Board. 
C f . ORS 656.222, Roy J . F e n t o n , 34 Van N a t t a 1686, 1689 ( 1 9 8 2 ) . 
C o n s i d e r a t i o n of " p a s t r e c e i p t of money" i s p a r t i c u l a r l y apropos 
i n d e t e r m i n i n g whether to e x e r c i s e our d i s c r e t i o n a r y a u t h o r i t y 
p u r s u a n t to ORS 656.278 to g r a n t a d d i t i o n a l permanent d i s a b i l i t y . 

Even w i t h o u t c o n s i d e r i n g the a d d i t i o n a l 20% d i s c u s s e d above, 
we f i n d t h a t 97.5° of s c h e d u l e d permanent p a r t i a l d i s a b i l i t y 
a d e q u a t e l y compensates c l a i m a n t f o r the p r e s e n t permanent 
impairment a t t r i b u t a b l e to her o r i g i n a l i n d u s t r i a l i n j u r y . 
A c c o r d i n g l y , no a d d i t i o n a l award f o r permanent d i s a b i l i t y i s 
w a r r a n t e d . 

ORDER 

C l a i m a n t i s awarded compensation f o r temporary t o t a l 
d i s a b i l i t y from June 3, 1982, through and i n c l u d i n g May 25, 1983. 
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D I X I E F I T Z P A T R I C K , C l a i m a n t 
W e l c h , e t a l . , C l a i m a n t ' s A t t o r n e y s 
C h e n e y & K e l l e y , D e f e n s e A t t o r n e y s 

WCB 8 0 - 0 7 3 1 6 
S e p t e m b e r 9, 1 9 8 3 
O r d e r on Remand 

On r e v i e w of the Board's o r d e r d a t e d J u l y 9, 1982, the C o u r t 
of A p p e a l s r e v e r s e d the Board's o r d e r and remanded f o r e n t r y of an 
or d e r awarding c l a i m a n t compensation f o r permanent t o t a l 
d i s a b i l i t y . The c o u r t a l s o remanded f o r a l l o w a n c e of a r e a s o n a b l e 
a t t o r n e y ' s f e e p a y a b l e out of the i n c r e a s e d c o m p e n s a t i o n . OAR 
4 3 8 - 4 7 - 0 4 5 ( 1 ) ; M o r r i s v . Denny's, 53 Or App 861, 866 ( 1 9 8 1 ) . 

A c c o r d i n g l y , the above r e f e r e n c e d Board o r d e r i s v a c a t e d , and 
c l a i m a n t i s awarded compensation f o r permanent t o t a l d i s a b i l i t y a s 
of J u l y 16, 1980. C l a i m a n t ' s a t t o r n e y i s a l l o w e d 25% of t h i s 
i n c r e a s e d compensation a s a r e a s o n a b l e a t t o r n e y ' s f e e f o r s e r v i c e s 
r e n d e r e d b e f o r e the C o u r t of A p p e a l s , not to exc e e d $2,000, 
p a y a b l e out of and not i n a d d i t i o n to c l a i m a n t ' s c o m p e n s a t i o n . 

I T I S SO ORDERED. 

On r e v i e w of t he Board's o r d e r d a t e d September 15, 1982, the 
C o u r t of A p p e a l s r e v e r s e d t h a t p o r t i o n of the o r d e r which found 
t h a t m e d i c a l s e r v i c e s r e n d e r e d by Dr. D a v i s were not compensable. 
The c o u r t has remanded t o r an order r e q u i r i n g S A I F to pay f o r the 
m e d i c a l s e r v i c e s and f o r i m p o s i t i o n of a p e n a l t y and a t t o r n e y ' s 

A c c o r d i n g l y , t h a t p o r t i o n of the a b o v e - r e f e r e n c e d Board o r d e r 
f i n d i n g t h a t m e d i c a l s e r v i c e s r e n d e r e d by Dr. D a v i s a r e not 
compensable i s v a c a t e d , and S A I F i s d i r e c t e d to pay s a i d m e d i c a l 
e x p e n s e s . S A I F f u r t h e r i s o r d e r e d to pay c l a i m a n t a p e n a l t y i n 
the amount of 25% of the m e d i c a l b i l l s o u t s t a n d i n g a t the time of 
the h e a r i n g h e r e i n , and to pay c l a i m a n t ' s a t t o r n e y an a s s o c i a t e d 
a t t o r n e y ' s f e e i n the amount of $250. 

I T I S SO ORDERED. 

MARNELL F . B I N K L E Y , C l a i m a n t WCB 8 2 - 0 7 3 0 1 
D a v i d F o r c e , C l a i m a n t ' s A t t o r n e y S e p t e m b e r 1 3 , 1 9 8 3 
S p e a r s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 

We i s s u e d our Order on Review h e r e i n on August 15, 1983, 
a f f i r m i n g and a d o p t i n g the R e f e r e e ' s o r d e r , which upheld t h e 
em p l o y e r ' s d e n i a l s of c l a i m a n t ' s a g g r a v a t i o n c l a i m . C l a i m a n t h a s 
r e q u e s t e d r e c o n s i d e r a t i o n of our o r d e r . 

On the m e r i t s , we adhere to our former o r d e r ; however, we w i l l 
a t t e m p t to c l a r i f y the i s s u e s we b e l i e v e have been a d j u d i c a t e d i n 
t h i s p r o c e e d i n g and which we i n t e n d e d to d e t e r m i n e by our o r i g i n a l 
o r d e r . 

C L I F F O R D MATHENY, C l a i m a n t 
H a y n e r , W a r i n g , e t a l . , C l a i m a n t ' s A t t o r n e y s 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s 

WCB 8 1 - 0 1 4 1 0 
S e p t e m b e r 9, 1 9 8 3 
O r d e r on Remand 

f e e . 

- 1 2 9 2 -



C l a i m a n t s u s t a i n e d an i n j u r y w i t h t h i s employer i n 1977. T h i s 
c l a i m i s one f o r a g g r a v a t i o n of t h a t i n j u r y , made p u r s u a n t to ORS 
656.273. The employer i s s u e d two d e n i a l s . The i n i t i a l d e n i a l 
d a t e d J u l y 27, 1982 i s c l e a r l y one denying r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s a g g r a v a t i o n c l a i m , s t a t i n g t h a t a subsequent employer i s 
r e s p o n s i b l e f o r payment of c l a i m a n t ' s c o m pensation. T h a t d e n i a l 
s t a t e s : " P l e a s e be a d v i s e d t h a t a t t h i s time we take no p o s i t i o n 
on t h e c o m p e n s a b i l i t y of your c l a i m , as we deny we a r e the 
r e s p o n s i b l e employer." 

On October 1, 1982 t h i s employer i s s u e d a second d e n i a l which 
c l e a r l y p u t i n i s s u e c o m p e n s a b i l i t y of c l a i m a n t ' s c u r r e n t c o n d i 
t i o n , w i t h r e s p e c t to t h i s employer. 

The R e f e r e e upheld both d e n i a l s ; however, we u n d e r s t a n d her 
o r d e r as an a d j u d i c a t i o n of t h i s employer's r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s c u r r e n t c o n d i t i o n , a s i n d i c a t e d by the f o l l o w i n g p a s s a g e 
from her o r d e r : 

"The m e d i c a l r e p o r t s and d e p o s i t i o n from 
Dr. F l e t c h a l l a l s o i n d i c a t e t h a t the lo n g 
h a u l d r i v i n g on rough, washboardy r o a d s 
[ i . e . , a more r e c e n t work ex p o s u r e ] 
c o n t r i b u t e d somewhat to the c l a i m a n t ' s 
c u r r e n t c o n d i t i o n even i f the o r i g i n a l 
i n j u r y was c o n t r i b u t i n g to a major p o r t i o n 
of the c l a i m a n t ' s c o n d i t i o n . T a k i n g t h e 
e n t i r e m e d i c a l e v i d e n c e i n t o c o n s i d e r a t i o n 
I f i n d the c l a i m a n t has f a i l e d to prove h i s 
c u r r e n t c o n d i t i o n i s the r e s p o n s i b i l i t y of 
PMT. S i n c e the employee d i d not f i l e a 
c l a i m a g a i n s t any subsequent employer t h e r e 
can be no f u r t h e r f i n d i n g on the q u e s t i o n 
of who i f anyone i s r e s p o n s i b l e . " 

Our u n d e r s t a n d i n g of the R e f e r e e ' s o r d e r i s t h a t i t de t e r m i n e d t h a t 
c l a i m a n t had f a i l e d to e s t a b l i s h t h a t h i s c u r r e n t c o n d i t i o n i s the 
r e s p o n s i b i l i t y of PMT a s an a g g r a v a t i o n of h i s 1977 i n d u s t r i a l 
i n j u r y w i t h t h i s employer. I t i s based on t h i s u n d e r s t a n d i n g t h a t 
we a f f i r m e d and adopted the R e f e r e e ' s o r d e r . 

On r e c o n s i d e r a t i o n of our Order on Review dat e d August 15, 
1983, we modify our p r i o r o r d e r a s s e t f o r t h above. E x c e p t a s 
m o d i f i e d , we adhere to our former o r d e r , which hereby i s repub
l i s h e d and r e a f f i r m e d . 

The employer moves to d i s m i s s c l a i m a n t ' s r e q u e s t f o r r e v i e w 
of the R e f e r e e ' s o r d e r d a t e d J u l y 14, 1983. The employer c o n t e n d s 
t h a t c l a i m a n t ' s r e q u e s t f o r r e v i e w was not f i l e d w i t h t h e Board i n 
a t i m e l y f a s h i o n . ORS 6 5 6 . 2 8 9 ( 3 ) , OAR 4 3 6 - 8 3 - 7 0 0 ( 2 ) . 

ORDER 

RODNEY V. C A L V I N , C l a i m a n t 
H a n s e n & W o b b r o c k , C l a i m a n t ' s A t t o r n e y s 
M o s c a t o & M e y e r s , D e f e n s e A t t o r n e y s 

WCB 8 2 - 0 6 7 4 4 
S e p t e m b e r 1 3 , 1 9 8 3 
O r d e r D e n y i n g M o t i o n t o D i s m i s s 

- 1 2 9 3 -



The e m p l o y e r ' s motion a l l e g e s t h a t c l a i m a n t ' s a t t o r n e y m a i l e d 
the r e q u e s t f o r r e v i e w on August 13, 1983, and t h a t the t h i r t y day 
p e r i o d f o r r e q u e s t i n g Board r e v i e w e x p i r e d on August 12, 1983. I n 
f a c t , the f i r s t day of the 30-day l i m i t a t i o n p e r i o d was J u l y 15, 
1983, the day a f t e r the d a t e of the R e f e r e e ' s o r d e r . See ORS 
174.120. Computing the l i m i t a t i o n p e r i o d from J u l y 15, 1983, the 
30th day was August 13, 1983, which was a S a t u r d a y ; t h e r e f o r e , the 
f o l l o w i n g Monday, or August 15, 1983, was the l a s t day f o r f i l i n g . 
The e n v e l o p e i n which c l a i m a n t ' s r e q u e s t f o r r e v i e w was m a i l e d 
a p p e a r s to be postmarked August 15, 1983, a l t h o u g h the p o s t a g e 
meter stamp c o n t a i n s the August 13 d a t e . Postmark c o n t r o l s , OAR 
436-83-700^2) , Matthew Sampson, 34 Van N a t t a 1145 (1982) , and 
c l a i m a n t ' s r e q u e s t f o r review'was t i m e l y f i l e d . 

ORDER 

The employer's motion to d i s m i s s c l a i m a n t ' s r e q u e s t f o r Board 
r e v i e w i s d e n i e d . 

ROBERT D. K E L L E Y , C l a i m a n t Own M o t i o n 8 3 - 0 2 2 9 M 
P o z z i , W i l s o n , e t a l . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 1 3 , 1 9 8 3 
L i b e r t y . NW I n s u r a n c e C o r p . Own M o t i o n O r d e r 

C l a i m a n t , by and through h i s a t t o r n e y , has r e q u e s t e d t h a t the 
Board e x e r c i s e i t s own motion a u t h o r i t y and reopen c l a i m a n t ' s 
November 12, 1974 i n d u s t r i a l i n j u r y c l a i m f o r an a l l e g e d w o r s e n i n g 
of h i s i n j u r y - r e l a t e d c o n d i t i o n . 

C l a i m a n t has r e q u e s t e d a h e a r i n g w i t h r e f e r e n c e to the same 
c l a i m which i s the s u b j e c t of h i s r e q u e s t f o r own motion r e l i e f . 
T h i s r e q u e s t f o r h e a r i n g has been a s s i g n e d WCB C ase No. 83-03807. 

I t i s the p o l i c y of the Board g e n e r a l l y to deny c o n s i d e r a t i o n 
of a r e q u e s t f o r own motion r e l i e f w h i l e l i t i g a t i o n i s p e n d i n g . 
T h e r e a p p e a r s to be no r e a s o n i n t h i s c a s e to d e p a r t from the 
Board's g e n e r a l p o l i c y . A c c o r d i n g l y , c l a i m a n t ' s r e q u e s t f o r own 
motion r e l i e f p r e s e n t l y i s d e n i e d . Upon r e s o l u t i o n of the pending 
l i t i g a t i o n , c l a i m a n t may renew h i s r e q u e s t f o r own motion r e l i e f . 

ORDER 

C l a i m a n t ' s r e q u e s t f o r own motion r e l i e f i s d e n i e d . 

CARL L . SMITH, C l a i m a n t WCB 8 0 - 0 2 6 6 1 
E n g l i s h & M e t c a l f , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 1 3 , 1 9 8 3 
R i c h a r d H a m m e r s l e y , A t t o r n e y O r d e r on R e v i e w 
W o l f , G r i f f i t h e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members B a r n e s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w and the i n s u r e r c r o s s - r e q u e s t s r e v i e w 
of R e f e r e e P f e r d n e r ' s o r d e r which: (1) Upheld the i n s u r e r ' s 
p a r t i a l d e n i a l of c l a i m a n t ' s a l l e g e d c a u s a l g i a c o n d i t i o n ; and (2) 
awarded c l a i m a n t compensation f o r 40% l o s s of use of the l e f t arm. 
C l a i m a n t c h a l l e n g e s the p a r t i a l d e n i a l and a r g u e s t h a t he s h o u l d 
r e c e i v e a d d i t i o n a l c ompensation, e i t h e r u n s c h e d u l e d or s c h e d u l e d or 
b o t h . The i n s u r e r m a i n t a i n s t h a t the award g r a n t e d by the R e f e r e e 
i s e x c e s s i v e . - 1 2 9 4 -



I n May 1979 c l a i m a n t ' s l e f t arm was caught on a board w h i l e he 
was working a s an edger trimmer i n a s a w m i l l . H i s arm s u s t a i n e d 
some form of s t r e t c h i n g i n j u r y a s he s t r u g g l e d to j e r k i t f r e e 
b e f o r e i t was p u l l e d i n t o the r o l l e r s . I n i t i a l m e d i c a l o p i n i o n was 
t h a t the i n j u r y was f a i r l y i n s i g n i f i c a n t . Over the f o l l o w i n g 
y e a r s , however, c l a i m a n t has r e p o r t e d more and more s e v e r e and 
v a r i e d upper l e f t body symptoms. There i s l i t t l e , i f any, m e d i c a l 
agreement on the n a t u r e and e x t e n t of c l a i m a n t ' s problems t h a t a r e 
c a u s a l l y r e l a t e d to the May 1979 i n j u r y . 

D r s . O l m s c hied and Grewe opine t h a t c l a i m a n t s u f f e r s from 
c a u s a l l y - r e l a t e d c a u s a l g i a . Dr. R i c h d i s a g r e e s w i t h t h a t d i a g n o s i s 
and f i n d s some s u p p o r t f o r h i s p o s i t i o n i n the e x a m i n a t i o n f i n d i n g s 
of D r s . Koch, C o r b e t t and Dumke. The p a r t i e s argue about the r e l a 
t i v e p e r s u a s i v e n e s s of t h e s e v a r i o u s o p i n i o n s . Based on our r e v i e w 
of the r e c o r d , we f i n d the o p i n i o n of y e t another p h y s i c i a n , Dr. 
Z i v i n , to be c l o s e s t to the mark. Dr. Z i v i n o b s e r v e d t h a t i t was 
" d i f f i c u l t , i n view of the p a u c i t y of o b j e c t i v e m e d i c a l e x a m i n a t i o n 
d a t a , to p r o v i d e an a b s o l u t e l y c l e a r d i a g n o s t i c i m p r e s s i o n " of 
c l a i m a n t . While we do not t h i n k t h a t a b s o l u t e c l a r i t y i s r e q u i r e d , 
we f i n d t h e m e d i c a l r e c o r d i n t h i s c a s e s u f f i c i e n t l y c o n f l i c t i n g 
and c o n f u s i n g t h a t we cannot a f f i r m a t i v e l y say t h a t c l a i m a n t has 
p e r s u a s i v e l y proven t h a t he s u f f e r s from c a u s a l g i a t h a t i s 
c a u s a l l y - r e l a t e d to h i s May 1979 i n d u s t r i a l i n j u r y . 

M a t t e r s do not become much clear'er*v5HeTTii^Turn to the q u e s 
t i o n of the e x t e n t of c l a i m a n t ' s d i s a b i l i t y . C l a i m a n t has com
p l a i n e d of l i m i t a t i o n of motion and p a i n i n h i s l e f t s h o u l d e r and 
neck, e x t e n d i n g i n t o h i s f a c e . I f e s t a b l i s h e d to be permanent and 
d i s a b l i n g , t h e s e c o m p l a i n t s would j u s t i f y an award f o r u n s c h e d u l e d 
d i s a b i l i t y , u n l e s s they a r e r e l a t e d to c a u s a l g i a t h a t we have found 
n o t compensable. S u f f i c e i t to say t h a t we a r e not p e r s u a d e d t h a t 
any of c l a i m a n t ' s symptoms i n a r e a s o t h e r than h i s l e f t arm a r e 
permanent and d i s a b l i n g and c a u s a l l y - r e l a t e d to h i s May 1979 
i n j u r y . 

C l a i m a n t a l s o c o n t e n d s t h a t he has a p s y c h o l o g i c a l d i s a b i l i t y 
t h a t j u s t i f i e s an u n s c h e d u l e d award. We a g r e e t h a t c l a i m a n t 
s u f f e r s from a p s y c h o l o g i c a l c o n d i t i o n t h a t i s a compensable c o n s e 
quence of h i s i n d u s t r i a l i n j u r y . I t does n o t f o l l o w t h a t 
u n s c h e d u l e d d i s a b i l i t y s h o u l d be awarded. I n J u l i a I . H i c k s , 33 
Van N a t t a 497 ( 1 9 8 1 ) , a f f ' d 57 Or App 838 ( 1 9 8 2 ) , and J o s e p h 
Needham, 32 Van N a t t a 63 ( 1 9 8 1 ) , we c o n c l u d e d t h a t o n l y an award 
f o r s c h e d u l e d d i s a b i l i t y i s w a r r a n t e d when a p s y c h o l o g i c a l c o n d i 
t i o n m a n i f e s t s i t s e l f o n l y i n the form of i n c r e a s e d impairment i n 
a s c h e d u l e d member. Th a t i s the s i t u a t i o n i n t h i s c a s e . 

F i n a l l y , the p a r t i e s d i s p u t e whether c l a i m a n t ' s l e f t arm 
impairment i s p h y s i o l o g i c a l o n l y , p s y c h o l o g i c a l o n l y or a combina
t i o n of both p h y s i o l o g i c a l and p s y c h o l o g i c a l . On t h i s r e c o r d , we 
a r e not s u r e whether t h a t d i s t i n c t i o n makes any p r a c t i c a l d i f f e r 
ence b e c a u s e c l a i m a n t i s e n t i t l e d to an award f o r the permanent 
l o s s of use of h i s l e f t arm r e g a r d l e s s of the r e a s o n f o r or 
e x p l a n a t i o n of t h a t l o s s of u s e . I f i t does m a t t e r , we t h i n k t h a t 
c l a i m a n t p r o b a b l y does s u f f e r from some minimal l e f t arm impairment 
t h a t i s p h y s i c a l i n o r i g i n , but i t i s c l e a r t h a t the m a j o r i t y of 
h i s arm impairment i s p s y c h o l o g i c a l i n o r i g i n . As f o r the e x t e n t 
of t h a t impairment, we c o n c l u d e t h a t we a r e unable to improve on 
the R e f e r e e ' s a s s e s s m e n t . 



ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 15, 1982 i s a f f i r m e d . 

E S T H E R M. ANDERSON, C l a i m a n t 
Emmons, K y l e , e t a l . , C l a i m a n t ' s A t t o r n e y s 
S A I F C o r p . L e g a l , D e f e n s e A t t o r n e y 

WCB 8 1 - 1 1 1 3 2 
S e p t e m b e r 1 4 , 1 9 8 3 
O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and B a r n e s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e H o w e l l ' s 
o r d e r which awarded c l a i m a n t b e n e f i t s f o r permanent t o t a l 
d i s a b i l i t y . 

C l a i m a n t , who was 60 y e a r s of age a t the time of the h e a r i n g , 
had been employed a s a bookkeeper f o r C u t l e r M a n u f a c t u r i n g Company 
s i n c e 1969. On March 15, 1977 c l a i m a n t s u s t a i n e d a compensable 
i n j u r y to her r i g h t a n k l e . S u r g e r y was performed. C l a i m a n t s u b s e 
q u e n t l y r e i n j u r e d her r i g h t a n k l e and was f i t t e d w i t h a s h o r t l e g 
b r a c e . She e v e n t u a l l y r e c e i v e d a t o t a l of 40% s c h e d u l e d permanent 
p a r t i a l r i g h t f o o t d i s a b i l i t y . 

C l a i m a n t g e n e r a l l y f u n c t i o n e d w e l l a f t e r b e i n g f i t t e d w i t h the 
l e g b r a c e b u t , a p p a r e n t l y due to i n s t a b i l i t y i n the r i g h t a n k l e , 
s u f f e r e d a n o t h e r f a l l i n A p r i l 1980 i n which she i n j u r e d her l e f t 
a n k l e . She f e l l a g a i n i n December 1980, which r e s u l t e d i n a 
f r a c t u r e of her second lumbar v e r t e b r a . Although n e i t h e r of t h e s e 
f a l l - r e l a t e d i n j u r i e s n e c e s s i t a t e d s u r g e r y , c l a i m a n t was f i t t e d 
w i t h a s h o r t l e g b r a c e f o r her l e f t a n k l e i n o r d e r to p r e v e n t any 
f u t u r e l i g a m e n t t e a r i n g i n t h a t a n k l e . C l a i m a n t was a l s o f i t t e d 
w i t h a b r a c e f o r her back which she wore f o r a p p r o x i m a t e l y one y e a r 
w h i l e r e c o v e r i n g from her f r a c t u r e d v e r t e b r a . 

On October 12, 1981 c l a i m a n t was examined by t h r e e p h y s i c i a n s 
from BBV M e d i c a l S e r v i c e s . C l a i m a n t c o m p l a i n e d of s p o r a d i c r i g h t 
and l e f t a n k l e p a i n a s w e l l a s low back p a i n . The examining p h y s i 
c i a n s r e p o r t e d t h a t c l a i m a n t demonstrated s e v e r a l i n c o n s i s t e n c i e s 
d u r i n g the e x a m i n a t i o n and d i a g n o s e d : 

"1. R i g h t a n k l e l a t e r a l i n s t a b i l i t y , 
s e c o n d a r y to r e c u r r e n t s p r a i n , p o s t l a t e r a l 
a n k l e r e c o n s t r u c t i o n , w i t h r e s i d u a l l a x i t y 
a s d e s c r i b e d . 
"2. R i g h t f i f t h m e t a t a r s a l f r a c t u r e , 
p r o x i m a l , h e a l e d . 

"3. L e f t a n k l e l a t e r a l s p r a i n d a t i n g t o 
12-80 by h i s t o r y , h e a l e d . 

"4. Lumbar 2 c o m p r e s s i o n f r a c t u r e , h e a l e d . 

"5. F u n c t i o n a l o v e r l a y - s e v e r e . 

"6. Exogenous o b e s i t y - moderate. 

"7. F a l l i n g e p i s o d e s w i t h o u t o r t h o p e d i c or 
n e u r o l o g i c b a s i s . " 
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The e x a m i n e r s c o n c l u d e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y w i t h 
20 to 30% r i g h t a n k l e impairment and minimal l e f t a n k l e and low 
back impairment. 

I n a d d i t i o n to her i n j u r y - r e l a t e d impairment, c l a i m a n t has 
s u f f e r e d from a c h r o n i c asthma c o n d i t i o n f o r 20 to 30 y e a r s . T h i s 
c o n d i t i o n has been l a r g e l y c o n t r o l l e d w i t h a p p r o p r i a t e m e d i c a t i o n 
a d m i n i s t e r e d by Dr. S c h u l t z . 

C l a i m a n t was r e f e r r e d to the C a l l a h a n C e n t e r i n May 1982 f o r a 
v o c a t i o n a l a s s e s s m e n t . C l a i m a n t e x h i b i t e d a d i s t i n c t l y uncoopera
t i v e a t t i t u d e to the e v a l u a t o r s a t the C e n t e r . T h i s u n c o o p e r a t i v e -
n e s s i n t e r f e r e d w i t h s e v e r a l v o c a t i o n a l t e s t s to such an e x t e n t 
t h a t t h e t e s t r e s u l t s were c o n s i d e r e d to be s i g n i f i c a n t l y below 
c l a i m a n t ' s a b i l i t i e s and a p t i t u d e s . 

On May 20, 1982 Dr. Loeb, a p s y c h o l o g i s t a t the C e n t e r , 
r e p o r t e d t h a t : 

"Her o r i g i n a l i n j u r y seems to have t a k e n 
over much of her l i f e and has i n v o l v e d 
moving a s w e l l a s the f a m i l y ' s r a l l y i n g 
around her to a l t e r her e nvironment. She 
e v e n t u a l l y began r e c e i v i n g S o c i a l S e c u r i t y 
payments and now has come of age to r e c e i v e 
b e n e f i t s from her d e c e a s e d husband a s 
w e l l . I t does appear t h a t t h i s l a d y v o i c e s 
i n t e r e s t i n r e t u r n i n g to work and a t the 
same time makes i t c l e a r t h a t she t h i n k s 
t h i s u n r e a l i s t i c and t h a t she i s l a r g e l y 
'going through the motions.'" 

Dr. Loeb d i a g n o s e d a p s y c h o p h y s i o l p g i c a l r e a c t i o n w i t h s e c o n d a r y 
g a i n a s p e c t s . 

D uring t e s t i n g f o r p h y s i c a l t o l e r a n c e , c l a i m a n t d e m onstrated 
t h a t she was a b l e t o work f o r a s i x - h o u r p e r i o d on c l e r i c a l and 
bookkeeping t y p e s of a c t i v i t y . During the f i r s t day of s u c h 
t e s t i n g , c l a i m a n t took t h i r t e e n b r e a k s . By the end of the e v a l u a 
t i o n , however, c l a i m a n t was o n l y t a k i n g one or two b r e a k s i n s i x 
h o u r s . The p h y s i c a l t h e r a p y e v a l u a t o r a l s o noted t h a t c l a i m a n t 
became n o t i c e a b l y more adept a t s i t t i n g and r i s i n g from her c h a i r 
a s the e v a l u a t i o n p r o g r e s s e d and t h a t she e x h i b i t e d a p p r o p r i a t e 
body mechanics i n her movements, d e s p i t e i n i t i a l c o m p l a i n t s of her 
i n a b i l i t y to do s o . 

The R e f e r e e s t a t e d t h a t : 

" C l a i m a n t ' s p h y s i c a l c o n d i t i o n a l o n e i s 
v e r y n e a r l y t o t a l l y d i s a b l i n g . Dr. B u r r 
f e l t c l a i m a n t c o u l d do s e d e n t a r y work o n l y 
w i t h no l i f t i n g or bending and no p r o l o n g e d 
s t a n d i n g or w a l k i n g . He noted t h a t her 
asthma, a l o n e , was t e r r i b l y d i s a b l i n g . " 

A l t h o u g h the R e f e r e e found t h a t t h e r e was a s i g n f i c a n t element of 
f u n c t i o n a l o v e r l a y i n v o l v e d i n c l a i m a n t ' s performance a t the 
C a l l a h a n C e n t e r , he s t a t e d , " I am a l s o p e r s u a d e d t h a t c l a i m a n t ' s 
p h y s i c a l c o n d i t i o n a l o n e would have p r e c l u d e d her from c o m p l e t i n g 
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the e v a l u a t i o n on a s i x hour per day b a s i s . " Although he noted 
t h a t c l a i m a n t had made no r e a l e f f o r t s to seek work, the R e f e r e e 
found t h a t under B u t c h e r v. S A I F , 45 Or App 313 ( 1 9 8 0 ) , and i t s 
progeny, c l a i m a n t was e x c u s e d from t h a t r e q u i r e m e n t b e c a u se s e e k i n g 
work would have been ^ f u t i l e . " He c o n c l u d e d t h a t c l a i m a n t was p e r 
manently and t o t a l l y d i s a b l e d . We d i s a g r e e . 

We do not f i n d t h a t c l a i m a n t ' s p h y s i c a l c o n d i t i o n a l o n e i s a s 
d i s a b l i n g a s the R e f e r e e i n d i c a t e d . C l e a r l y c l a i m a n t has a 
m a t e r i a l d i s a b i l i t y i n her r i g h t a n k l e . T h i s d i s a b i l i t y i n v o l v e s 
permanent and marked i n s t a b i l i t y i n the a n k l e which r e q u i r e s 
c l a i m a n t to wear a l e g b r a c e . C l a i m a n t has r e c e i v e d an award o f 
permanent p a r t i a l d i s a b i l i t y i n r e c o g n i t i o n of t h i s l o s s . 

D e s p i t e the f a c t t h a t c l a i m a n t has s u s t a i n e d o t h e r i n j u r i e s , 
i t a p p e a r s t h a t the r i g h t a n k l e d i s a b i l i t y c o n s t i t u t e s the m a j o r i t y 
of her impairment. Although c l a i m a n t a l s o wears a b r a c e on her 
l e f t a n k l e , i t a p p e a r s t h a t t h i s was p r e s c r i b e d m a i n l y as a prophy
l a c t i c measure to p r e v e n t f u t u r e p o s s i b l e damage to her l e f t a n k l e . 
I n f a c t , i n h i s J a n u a r y 14, 1981 r e p o r t , Dr. Burr i n d i c a t e s t h a t 
c l a i m a n t has no s i g n i f i c a n t i n s t a b i l i t y i n the l e f t a n k l e . S i m i 
l a r l y , Dr. Martens r e p o r t e d on August 1, 1980 t h a t c l a i m a n t had 
o n l y a m i l d i n s t a b i l i t y i n her l e f t a n k l e due to r e c u r r e n t s t r a i n s 
from f a l l s c a u s e d by her r i g h t a n k l e . Dr. Martens i n d i c a t e d t h a t 
c l a i m a n t would have d i f f i c u l t y w i t h p r olonged w a l k i n g , s t a n d i n g , 
s t a i r c l i m b i n g , and w a l k i n g on uneven ground. T h i s i s b a s i c a l l y 
the same c o n c l u s i o n r e a c h e d by Dr. Burr i n h i s June 12, 1979 r e p o r t 
i n which he i n d i c a t e s t h a t c l a i m a n t i s c a p a b l e of s e d e n t a r y employ
ment. 

Nor does i t appear t h a t the i n j u r y c l a i m a n t s u s t a i n e d t o her 
second lumbar v e r t e b r a r e s u l t e d i n any s u b s t a n t i a l d i s a b i l i t y . 
C l a i m a n t r e c e i v e d o n l y c o n s e r v a t i v e c a r e f o r t h a t i n j u r y , and t he 
p h y s i c i a n s from BBV M e d i c a l S e r v i c e s r e p o r t e d on October 12, 1981 
t h a t the c o m p r e s s i o n f r a c t u r e had h e a l e d , t h a t c l a i m a n t had no 
n e u r o l o g i c impairment and t h a t she had minimal d i s a b i l i t y i n her 
back a s a r e s u l t of t h a t i n j u r y . The exa m i n e r s c o n c l u d e d t h a t 
t h e r e was no r e a s o n t h a t c l a i m a n t c o u l d not r e t u r n to bookkeeping 
work. 

T h i s c o n c l u s i o n i s a l s o s u p p o r t e d by the e v a l u a t i o n which took 
p l a c e a t t h e C a l l a h a n C e n t e r . The exa m i n e r s t h e r e found t h a t 
c l a i m a n t had o n l y moderate l i m i t a t i o n s of motion i n her back w i t h 
s t r a i g h t l e g r a i s i n g to 80°. By the end of her e v a l u a t i o n , and 
d e s p i t e q u e s t i o n s about the r e l i a b i l i t y of the r e s u l t s , c l a i m a n t 
d e m o n s t r a t e d her a b i l i t y to perform bookkeeping work f o r at. l e a s t a 
p e r i o d of s i x hours a t a time w i t h o n l y one to two b r e a k s . T h i s i s 
f u r t h e r d e m o nstrated by an automobile t r i p c l a i m a n t made t o the 
O n t a r i o , Oregon a r e a p r i o r to the h e a r i n g , d r i v i n g a l l t h e way 
t h e r e and back by h e r s e l f . 

We a l s o do not f i n d t h a t c l a i m a n t ' s p r e e x i s t i n g asthma 
c o n d i t i o n p r e s e n t s any impediment to her employment. D e s p i t e t h e 
o p i n i o n of Dr. B u r r (who never t r e a t e d c l a i m a n t f o r t h i s 
c o n d i t i o n ) t h a t c l a i m a n t was " t e r r i b l y d i s a b l e d " due to her asthma 
c o n d i t i o n a l o n e , i t a p p e a r s i n f a c t t h a t c l a i m a n t ' s asthma has been 
s u c c e s s f u l l y under c o n t r o l f o r many y e a r s . P r i o r to her a n k l e 
i n j u r y i n 1977, c l a i m a n t was a b l e to perform her f u n c t i o n s a s a 
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bookkeeper f o r many y e a r s w i t h no i n t e r f e r e n c e from her asthma. I n 
f a c t , s u b s e q u e n t to her a n k l e i n j u r y , c l a i m a n t worked f o r the 
Ment a l H e a l t h D i v i s i o n on a temporary b a s i s f o r n i n e t y d a y s , and a t 
an o t h e r n i n e t y day temporary j o b f o r the S t a t e i n v o l v i n g food stamp 
d i s t r i b u t i o n . There i s no i n d i c a t i o n t h a t c l a i m a n t ' s asthma i n t e r 
f e r e d w i t h her a b i l i t y to perform t h e s e j o b s , nor i s t h e r e any 
i n d i c a t i o n t h a t i t would c u r r e n t l y p r e c l u d e her from bookkeeping 
work. 

Under a l l of t h e s e c i r c u m s t a n c e s , we a r e s i m p l y unpersuaded 
t h a t c l a i m a n t ' s p h y s i c a l problems a r e so s e v e r e a s to p r e v e n t her 
from r e t u r n i n g to bookkeeping work. C e r t a i n l y c l a i m a n t would be 
un a b l e to work a t j o b s i n v o l v i n g any s i g n i f i c a n t s t a n d i n g and/or 
w a l k i n g a c t i v i t i e s . However, c l a i m a n t i s a b l e to engage i n a 
s e d e n t a r y o c c u p a t i o n , and c l a i m a n t ' s o c c u p a t i o n p r i o r to her 
i n j u r y (bookkeeping) was s e d e n t a r y i n n a t u r e . C l a i m a n t ' s t r e a t i n g 
p h y s i c i a n i n d i c a t e s she i s not p r e c l u d e d from such employment. 

S o c i a l / v o c a t i o n a l c o n s i d e r a t i o n s a l s o f i g u r e i n t o d e t e r m i n a 
t i o n s of permanent t o t a l d i s a b i l i t y . W i l s o n y. Weyerhaeuser Co., 
30 Or App 403 ( 1 9 7 7 ) . C l a i m a n t i s f o r t u n a t e because s u c h f a c t o r s 
a r e r e l a t i v e l y f a v o r a b l e i n her c a s e . Although she i s 60 y e a r s of 
age, she has a h i g h s c h o o l e d u c a t i o n and has t a k e n a one y e a r 
c o u r s e i n bookkeeping. She i s of ave r a g e mental c a p a c i t y , and 
a p p e a r s t o have no e m o t i o n a l or p s y c h o l o g i c a l h a n d i c a p s , o t h e r than 
a tendency t o somewhat o v e r f o c u s on p h y s i c a l problems. The r e c o r d 
i n d i c a t e s t h a t she i s a c a p a b l e bookkeeper and had been f o r many 
y e a r s p r i o r to her i n j u r y . We c o n c l u d e t h a t c l a i m a n t i s not 
p h y s i c a l l y or s o c i a l l y / v o c a t i o n a l l y p r e c l u d e d from r e t u r n i n g t o 
bookkeeping work s i m i l a r to t h a t i n which she was engaged p r i o r t o 
her i n j u r y . 

Moreover, even i f t h e r e were not a s p e c i f i c j o b t h a t c l a i m a n t 
a p p e a r s a b l e to do, we would not ag r e e w i t h the R e f e r e e t h a t c l a i m 
a n t i s e x c u s e d from the seek-work r e q u i r e m e n t of ORS 6 5 6 . 2 0 6 ( 3 ) . 
We do not f i n d t h a t c l a i m a n t ' s p h y s i c a l impairment and r e l e v a n t 
s o c i a l / v o c a t i o n a l f a c t o r s a r e so s u b s t a n t i a l a s to i n d i c a t e t h a t i t 
would be a " f u t i l e " a c t f o r c l a i m a n t to seek work. On the con
t r a r y , we b e l i e v e t h a t , i f c l a i m a n t made a s e r i o u s e f f o r t to s e c u r e 
a bookkeeping p o s i t i o n or some r e l a t e d s e d e n t a r y o f f i c e employment, 
her t a l e n t s and e x p e r i e n c e i n t h a t f i e l d would l i k e l y make su c h an 
endeavor s u c c e s s f u l . But c l a i m a n t has made l i t t l e , i f any, su c h 
a t t e m p t . 

Our c o n c l u s i o n t h a t c l a i m a n t has not proven t o t a l d i s a b i l i t y 
r e q u i r e s us to c o n s i d e r t h e q u e s t i o n of e x t e n t of p a r t i a l d i s a b i l 
i t y . As p r e v i o u s l y i n d i c a t e d , c l a i m a n t ' s most s i g n i f i c a n t i n j u r y 
was to her r i g h t a n k l e and she has p r e v i o u s l y r e c e i v e d awards 
t o t a l i n g 40% l o s s of use of the r i g h t f o o t ( a n k l e ) . We f i n d no 
b a s i s i n the r e c o r d f o r c o n c l u d i n g t h a t t h i s award s h o u l d be 
i n c r e a s e d . As a l s o p r e v i o u s l y i n d i c a t e d , c l a i m a n t ' s r i g h t a n k l e 
i n j u r y and r e s u l t i n g impairment has c a u s e d f a l l s w hich produced 
i n j u r i e s t o c l a i m a n t ' s l e f t a n k l e and low back. S A I F has never 
s u g g e s t e d t h a t c l a i m a n t ' s l e f t a n k l e and low back i n j u r i e s a r e not 
compensable, but c l a i m a n t has r e c e i v e d no permanent d i s a b i l i t y 
awards f o r t h e s e s e c o n d a r y i n j u r i e s . Although t h e r e i s l i t t l e 
m e d i c a l e v i d e n c e c o n c e r n i n g the e x t e n t of permanent impairment i n 
the l e f t a n k l e and low back a r e a s , the BBV M e d i c a l S e r v i c e s 
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e x a m i n e r s d i d s u g g e s t minimal impairment i n both of t h o s e a r e a s . 
A p p l y i n g the l o s s - o f - u s e s t a n d a r d , we f i n d an award f o r 10% l o s s 
o f the l e f t a n k l e i s a p p r o p r i a t e . A p p l y i n g the 
l o s s - o f - e a r n i n g - c a p a c i t y s t a n d a r d a s b e s t we can to a v e r y l i m i t e d 
r e c o r d , we f i n d an award f o r 20% u n s c h e d u l e d low back d i s a b i l i t y 
i s a p p r o p r i a t e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 24, 1982 i s r e v e r s e d . 
C l a i m a n t i s awarded 13.5° f o r 10% l o s s of her l e f t f o o t ( a n k l e ) and 
64° f o r 20% u n s c h e d u l e d low back d i s a b i l i t y . These awards a r e i n 
l i e u of the R e f e r e e ' s award and i n a d d i t i o n to the p r e v i o u s awards 
f o r c l a i m a n t ' s r i g h t a n k l e . C l a i m a n t ' s a t t o r n e y ' s f e e s h o u l d be 
a d j u s t e d a c c o r d i n g l y . 

L E S L I E DENNY, C l a i m a n t WCB 8 1 - 0 6 2 2 5 
W. B r a d J o n a s s o n , J r . , C l a i m a n t ' s A t t o r n e y S e p t e m b e r 1 4 , 1 9 8 3 
F e l l o w s & M c C a r t h y , A t t o r n e y s O r d e r on R e v i e w 
S c h w a b e , e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members Barn e s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e W i l l i a m s ' o r d e r which 
a f f i r m e d the s e l f - i n s u r e d employer's d e n i a l s of c l a i m a n t ' s 
b i l a t e r a l hand c o n d i t i o n s . On r e v i e w c l a i m a n t has r a i s e d the a d d i 
t i o n a l i s s u e s of e n t i t l e m e n t to i n t e r i m c ompensation, p e n a l t i e s and 
a t t o r n e y f e e s f o r f a i l u r e to pay i n t e r i m c o m p e n s a t i o n . The i n t e r i m 
c o m pensation and r e l a t e d i s s u e s were n e i t h e r r a i s e d nor l i t i g a t e d 
a t h e a r i n g ; t h e r e f o r e , we d e c l i n e to c o n s i d e r t h o s e i s s u e s on Board 
r e v i e w . 

With r e s p e c t to the i s s u e of c o m p e n s a b i l i t y , we adopt the 
R e f e r e e ' s f i n d i n g s of f a c t , a f f i r m h i s c o n c l u s i o n and make the 
f o l l o w i n g a d d i t i o n a l comments. There i s no e v i d e n c e to s u p p o r t a 
c l a i m f o r c o m p e n s a b i l i t y of c l a i m a n t ' s l e f t hand c o n d i t i o n . C l a i m 
a n t ' s r i g h t hand c o n d i t i o n has been d i a g n o s e d a s c a r p a l t u n n e l 
syndrome. We t h i n k c l a i m a n t ' s c l a i m f o r t h a t c o n d i t i o n i s 
p r i m a r i l y i n the n a t u r e of an o c c u p a t i o n a l d i s e a s e c l a i m . I n o r d e r 
f o r c l a i m a n t to prove the c o m p e n s a b i l i t y of her c a r p a l t u n n e l 
syndrome a s an o c c u p a t i o n a l d i s e a s e , i t i s n e c e s s a r y f o r her to 
e s t a b l i s h t h a t her work w i t h t h i s employer was the major c o n t r i b u 
t i n g c a u s e to the development of t h i s c o n d i t i o n . Gygi v. S A I F , 55 
Or App 570 ( 1 9 8 2 ) . C l a i m a n t has f a i l e d to do s o . 

C l a i m a n t ' s work a c t i v i t i e s on A p r i l 27 and 28, 1981 appear to 
have c o n t r i b u t e d to the a c u t e o n s e t of c a r p a l t u n n e l symptoms. 
T h i s two day p e r i o d of a p p a r e n t l y i n t e n s e work a c t i v i t y c o u l d be 
viewed a s g i v i n g r i s e to a c l a i m more i n the n a t u r e of an i n j u r y . 
C f Donald M. Drake Co. v. Lundmark, 63 Or App 261 ( 1 9 8 3 ) . But even 
i f t h i s c l a i m were viewed from the p e r s p e c t i v e of an " i n j u r y " which 
c a u s e d an u n d e r l y i n g c o n d i t i o n to become symptomatic, t h e r e i s no 
e v i d e n c e ( o t h e r than the e v i d e n c e of a temporal r e l a t i o n s h i p 
between the two days of work a c t i v i t y and the o n s e t of symptoms) to 
s u g g e s t a work c o n n e c t i o n between the " i n j u r y " and the c o m p e n s a t i o n 
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c l a i m e d . We do n o t t h i n k t h i s c a s e p r e s e n t s an u n c o m p l i c a t e d 
m e d i c a l q u e s t i o n ; c l a i m a n t , t h e r e f o r e , must e s t a b l i s h t h e compensa
b i l i t y of her c l a i m by competent m e d i c a l e v i d e n c e . U r i s v . Compen
s a t i o n Department, 247 Or 420 ( 1 9 6 7 ) . Even the m e d i c a l o p i n i o n s 
w h i c h ' s u p p o r t the c l a i m on the b a s i s of an o c c u p a t i o n a l d i s e a s e 
t h e o r y s t r o n g l y m i l i t a t e a g a i n s t a f i n d i n g t h a t c l a i m a n t ' s two days 
of i n t e n s i v e work a c t i v i t y m a t e r i a l l y c o n t r i b u t e d to her c a r p a l 
t u n n e l syndrome. We t h u s c o n c l u d e t h a t t h i s c l a i m i s not compen
s a b l e on an i n d u s t r i a l i n j u r y t h e o r y , e i t h e r . 

The R e f e r e e ' s o r d e r d a t e d November 5, 1982 i s a f f i r m e d . 

C l a i m a n t , by and through h i s a t t o r n e y , has r e q u e s t e d t h a t the 
Board e x e r c i s e i t s own motion a u t h o r i t y and reopen h i s F e b r u a r y 
12, 1973 i n d u s t r i a l i n j u r y c l a i m f o r a worsened c o n d i t i o n 
a l l e g e d l y r e l a t e d to c l a i m a n t ' s o r i g i n a l i n j u r y . C l a i m a n t ' s 
a g g r a v a t i o n r i g h t s have e x p i r e d . 

C l a i m a n t ' s 1973 i n j u r y o c c u r r e d w h i l e he was employed by 
Hamberg's OK T i r e S t o r e , i n s u r e d by F i r e m a n ' s Fund. C l a i m a n t has 
s u b m i t t e d a copy of a r e c e n t d e n i a l i s s u e d by F i r e m a n ' s Fund 
w h i c h , i n p e r t i n e n t p a r t , s t a t e s : 

"[ORS] 656.278 a d v i s e s t h a t the Workers' 
Compensation Board has the c o n t i n u i n g 
a u t h o r i t y to a l t e r e a r l i e r a c t i o n on 
c l a i m s . I n the e v e n t you w i s h to reopen 
your c l a i m f o r o t h e r than m e d i c a l e x p e n s e s , 
you must a p p l y , or make your Own Motion to 
the Workers' Compensation Board. 

A d d i t i o n a l l y , r e q u e s t f o r r e o p e n i n g f o r 
a g g r a v a t i o n i s b e i n g d e n i e d a s i t a p p e a r s 
you s u s t a i n e d an i n t e r v e n i n g i n j u r y 
F e b r u a r y 7, 1983 w h i l e employed w i t h Lucky 
J . T." 

T h i s d e n i a l l e t t e r , d a t e d J u l y 19, 1983, i s a f o r m a l d e n i a l 
c o n t a i n i n g the u s u a l n o t i c e of h e a r i n g r i g h t s i n a c c o r d a n c e w i t h 
ORS 656.262 (7) . 

C l a i m a n t ' s r e q u e s t f o r own motion r e l i e f i n d i c a t e s t h a t he 
has f i l e d a new i n j u r y c l a i m w i t h Lucky J . T . Company, which has 
been d e n i e d , and t h a t t h i s d e n i a l i s the s u b j e c t o f a h e a r i n g 
r e q u e s t f i l e d by c l a i m a n t i n WCB Case No. 83-04647. T h i s employer 
i s i n s u r e d by the S A I F C o r p o r a t i o n a c c o r d i n g to our agency 

r e c o r d s , and a h e a r i n g p r e s e n t l y i s s c h e d u l e d f o r November 9, 1983 
i n Eugene, Oregon. C l a i m a n t ' s r e q u e s t f o r own motion r e l i e f a l s o 
i n d i c a t e s t h a t he has r e q u e s t e d a h e a r i n g c o n t e s t i n g the J u l y 19, 
1983 d e n i a l i s s u e d by F i r e m a n ' s Fund. 

ORDER 

MICHAEL R. E L S E , C l a i m a n t 
R o g e r D. W a l l i n g f o r d , C l a i m a n t ' s A t t o r n e y 
W o l f , G r i f f i t h , e t a l . , D e f e n s e A t t o r n e y s 

Own M o t i o n 8 3 - 0 2 1 4 M 
S e p t e m b e r 1 4 , 1 9 8 3 
O r d e r D e f e r r i n g Own M o t i o n R e l i e f 
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E m p l o y e r s / i n s u r e r s have s t a t u t o r y a u t h o r i t y to v o l u n t a r i l y 
reopen a c l a i m f o r payment of temporary and/or permanent 
d i s a b i l i t y b e n e f i t s , d e s p i t e e x p i r a t i o n of a c l a i m a n t ' s 
a g g r a v a t i o n r i g h t s . ORS 6 5 6 . 2 7 8 ( 4 ) . The d e n i a l i s s u e d by 
F i r e m a n ' s Fund may be c o n s t r u e d a s the i n s u r e r ' s r e f u s a l to 
v o l u n t a r i l y reopen the c l a i m p u r s u a n t to ORS 656.278. T h a t d e n i a l 
c o r r e c t l y r e f e r s to a c l a i m f o r m e d i c a l s e r v i c e s a s b e i n g one 
which i s n o t the s u b j e c t of a r e q u e s t f o r own motion r e l i e f 
p u r s u a n t to ORS 656.278, w i t h r e f e r e n c e to t h i s c l a i m . C l a i m a n t ' s 
i n j u r y o c c u r r e d i n 1973; a c c o r d i n g l y , any c l a i m f o r m e d i c a l 
s e r v i c e s i s governed by the p r o v i s i o n s of ORS 656.245. M e d i c a l 
s e r v i c e i s s u e s a r e s u b j e c t to the i n s u r e r ' s o b l i g a t i o n t o i s s u e a 
f o r m a l d e n i a l and c l a i m a n t ' s c o r r e s p o n d i n g r i g h t to r e q u e s t a 
h e a r i n g p u r s u a n t to ORS 656.283. ORS 6 5 6 . 2 4 5 ( 2 ) . Donald L . 
L e n t z , 35 Van N a t t a 1084 ( J u l y 20, 1 9 8 3 ) . 

I t i s not e n t i r e l y c l e a r from the terms of the d e n i a l i s s u e d 
by F i r e m a n ' s Fund whether i t i n t e n d s to deny a c l a i m f o r m e d i c a l 
s e r v i c e s , or whether the d e n i a l s i m p l y i n t e n d s to put i n i s s u e t h e 
e x p i r a t i o n of c l a i m a n t ' s a g g r a v a t i o n r i g h t s . I n view of the 
r e f e r e n c e t o a more r e c e n t i n d u s t r i a l i n j u r y , however, i t a p p e a r s 
t h a t t h e d e n i a l r a i s e s an i s s u e c o n c e r n i n g i n s u r e r r e s p o n s i b i l i t y 
f o r m e d i c a l s e r v i c e s . Assuming t h a t a c o n t r o v e r s y e x i s t s , t h e 
i s s u e of c l a i m a n t ' s e n t i t l e m e n t t o , and F i r e m a n ' s Fund's 
r e s p o n s i b i l i t y f o r , p a r t i c u l a r m e d i c a l s e r v i c e s i s an i s s u e which 
s h o u l d be r e s o l v e d i n the H e a r i n g s D i v i s i o n p u r s u a n t to ORS 
656.245. See Ralph R. L e e , 35 Van N a t t a 1109 ( J u l y 26, 1 9 8 3 ) . 

With r e s p e c t to c l a i m a n t ' s r e q u e s t f o r own motion r e l i e f f o r 
payment of a d d i t i o n a l temporary t o t a l and/or permanent d i s a b i l i t y 
b e n e f i t s i n c o n n e c t i o n w i t h h i s 1973 i n d u s t r i a l i n j u r y , the Board 
w i l l d e f e r f u r t h e r c o n s i d e r a t i o n of c l a i m a n t ' s r e q u e s t u n t i l s u c h 
time a s t h e r e i s a r e s o l u t i o n of the l i t i g a t i o n pending i n the 
H e a r i n g s D i v i s i o n . Upon r e s o l u t i o n of t h i s l i t i g a t i o n , c l a i m a n t 
and F i r e m a n ' s Fund s h o u l d a d v i s e the Board a s to how they w i s h to 
p r o c e e d w i t h r e g a r d to c l a i m a n t ' s r e q u e s t f o r own motion r e l i e f . 

I T I S SO ORDERED. 
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WESLEY E . GRAHAM, C l a i m a n t 
P o z z i , e t a l . . , C l a i m a n t ' s A t t o r n e y s 
S c h w a b e , e t a l . , D e f e n s e A t t o r n e y s 

WCB 8 1 - 1 1 7 6 9 
S e p t e m b e r 1 4 , 1 9 8 3 
O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and L e w i s . 

The employer r e q u e s t s r e v i e w of R e f e r e e N e a l ' s o r d e r which s e t 
a s i d e i t s d e n i a l s of December 16, 1981 and J a n u a r y 13, 1982, and 
o r d e r e d t h e employer to a c c e p t r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
d i s a b i l i t y which commenced on December 3, 1981. C l a i m a n t 
c r o s s - r e q u e s t s r e v i e w of the R e f e r e e ' s award of a t t o r n e y f e e s . 

C l a i m a n t was employed by FMC Marine & R a i l Equipment D i v i s i o n 
on A p r i l 15, 1980 when he s u s t a i n e d a g r o i n i n j u r y w h i l e l i f t i n g a 
p i e c e of a n g l e i r o n . The c l a i m was a c c e p t e d and c l a i m a n t underwent 
a r i g h t i n g u i n a l h e r n i a r e p a i r on A p r i l 22, 1980. S h o r t l y t h e r e 
a f t e r c l a i m a n t began e x p e r i e n c i n g back d i f f i c u l t i e s . A Form 801 
was t i l e d by c l a i m a n t on August 18, 1980 a l l e g i n g t h a t he s u f f e r e d 
a back s t r a i n a s w e l l a s a h e r n i a i n the A p r i l 1980 i n c i d e n t . On 
August 22, 1980 FMC d e n i e d t h a t c l a i m a n t s u s t a i n e d a back i n j u r y on 
A p r i l 15, 1980, but a c c e p t e d the c l a i m a s an a g g r a v a t i o n of the 
h e r n i a i n j u r y . 

On September 11, 1980 Dr. Nag d i a g n o s e d c l a i m a n t a s s u f f e r i n g 
from a lumbar s t r a i n w i t h no s p e c i f i c e v i d e n c e of n e r v e r o o t com
p r e s s i o n . A myelogram was s u b s e q u e n t l y performed. The r e s u l t s 
were n e g a t i v e . On J a n u a r y 8, 1981, however, Dr. Nag r e p o r t e d t h a t 
he b e l i e v e d c l a i m a n t ' s back problems were b e i n g c a u s e d by an impro
p e r l y f i t t e d l e g p r o s t h e s i s . ( C l a i m a n t underwent a p a r t i a l l e f t 
l e g a m p u tation i n 1968 f o l l o w i n g a motor v e h i c l e a c c i d e n t . He a l s o 
s u f f e r s from p r e e x i s t i n g d i a b e t e s . ) As a r e s u l t of Dr. Nag's 
r e p o r t , FMC i s s u e d a d e n i a l of c l a i m a n t ' s back c o n d i t i o n on 
J a n u a r y 23, 1981. A D e t e r m i n a t i o n Order i s s u e d on A p r i l 20, 1981 
g r a n t i n g c l a i m a n t time l o s s b e n e f i t s to the d a t e of FMC's d e n i a l . 

On A p r i l 22, 1981 Dr. Nag r e p o r t e d t h a t c l a i m a n t had been 
f i t t e d w i t h a new p r o s t h e s i s , but t h a t i t had not r e l i e v e d h i s back 
p a i n . Dr. Nag c o n c l u d e d t h a t t h i s i n d i c a t e d t h a t t h e back c o n d i 
t i o n was not c a u s e d by the i l l - f i t t i n g p r o s t h e s i s a f t e r a l l , but by 
a lumbar s t r a i n . C l a i m a n t was examined by the O r t h o p a e d i c C o n s u l 
t a n t s on June 2, 1981. Dr. P u z i s s was among the examining p h y s i 
c i a n s . The C o n s u l t a n t s c o n c l u d e d t h a t c l a i m a n t s u f f e r e d a back 
s t r a i n a t the same time he i n c u r r e d h i s h e r n i a , but t h a t i t had 
r e s o l v e d o b j e c t i v e l y and t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y . 
X - r a y s of c l a i m a n t ' s s p i n e were r e p o r t e d a s b e i n g normal. 

A h e a r i n g was h e l d b e f o r e R e f e r e e McCullough on J u l y 9, 1981. 
The R e f e r e e c o n c l u d e d t h a t c l a i m a n t s u f f e r e d a compensable back 
s t r a i n when he i n c u r r e d h i s h e r n i a . The R e f e r e e ' s o r d e r s t a t e s : 

"There i s no e v i d e n c e t h a t c l a i m a n t had any 
back problems p r i o r to t he i n c i d e n t a t work 
on A p r i l 15, 1980. There i s no e v i d e n c e 
t h a t h i s back c o n d i t i o n i s due to any 
d e g e n e r a t i v e c o n d i t i o n . " 

* * * 
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C l a i m a n t was l a i d - o f f from work a t FMC i n F e b r u a r y 1981. As 
near a s we a r e a b l e t o d i s c e r n from the r e c o r d , he r e t u r n e d to work 
i n June 1981 a s a t a x i - c a b d r i v e r . A D e t e r m i n a t i o n Order i s s u e d on 
November 10, 1981 s e t t i n g a s i d e the p r e v i o u s D e t e r m i n a t i o n Order 
and g r a n t i n g c l a i m a n t a d d i t i o n a l time l o s s b e n e f i t s . No award of 
permanent p a r t i a l d i s a b i l i t y was made. 

On December 5, 1981 c l a i m a n t p r e s e n t e d h i m s e l f a t the K a i s e r 
S u n n y s i d e C l i n i c w i t h c o m p l a i n t s of i n c r e a s e d back p a i n . C l a i m a n t 
i n formed the p h y s i c i a n s a t the c l i n i c t h a t he was d e l i v e r i n g a 
l a r g e p o t t e d p l a n t on the n i g h t of December 3, 1981. W h i l e 
c l i m b i n g a s h o r t f l i g h t of s t a i r s he l o s t h i s b a l a n c e , s t a r t e d t o 
f a l l , took a c o u p l e of s t e p s down and jumped about t w o - a n d - a - h a l f 
f e e t , l a n d i n g on h i s f e e t and s u f f e r i n g low back p a i n which r a d i 
a t e d i n t o h i s r i g h t l e g . 

On December 16, 1981 FMC d e n i e d r e s p o n s i b i l i t y f o r the m e d i c a l 
t r e a t m e n t r e n d e r e d a t K a i s e r . The b a s i s of the d e n i a l was t h a t the 
t r e a t m e n t was r e q u i r e d a s a r e s u l t of a n o n - i n d u s t r i a l a g g r a v a t i o n 
of t h e low back s t r a i n . An amended d e n i a l i s s u e d on J a n u a r y 13, 
1982 which d e n i e d r e s p o n s i b i l i t y on the b a s i s t h a t c l a i m a n t ' s 
t r e a t m e n t was the r e s u l t of a new i n j u r y s u s t a i n e d i n the c o u r s e o f 
c l a i m a n t ' s employment a s a t a x i - c a b d r i v e r . No c l a i m was f i l e d 
a g a i n s t t he second employer, Broadway Cab. 

On F e b r u a r y 2, 1982 Dr. D u c k l e r d i a g n o s e d d e g e n e r a t i v e j o i n t 
d i s e a s e w i t h no h e r n i a t e d d i s c p r e s e n t . However, on F e b r u a r y 18, 
1982 he d i a g n o s e d an a c u t e and c h r o n i c l u m b o s a c r a l s t r a i n . On 
F e b r u a r y 17, 1982 a computed tomography of c l a i m a n t ' s lumbar s p i n e 
was p e r f o rmed. The c o n c l u s i o n was narrow s p i n a l f o r a m i n a a t the 
L5-S1 l e v e l . The degree of n a r r o w i n g , however, was not thought 
s u f f i c i e n t t o be of any c l i n i c a l s i g n i f i c a n c e . 

On March 29, 1982 c l a i m a n t was examined by Dr. P u z i s s , who was 
on "the O r t h o p a e d i c C o n s u l t a n t s p a n e l which examined c l a i m a n t i n 
June 1981. Dr. P u 2 i s s examined X - r a y s of c l a i m a n t ' s s p i n e and 
noted t h a t they r e v e a l e d m i l d d e g e n e r a t i v e s p o n d y l o s i s a t L 4 - 5 , but 
t h a t the d i s c s p a c e s were w e l l p r e s e r v e d . He d i a g n o s e d c h r o n i c low 
back s t r a i n syndrome w i t h no e v i d e n c e of h e r n i a t e d d i s c . Dr. 
P u z i s s noted t h a t c l a i m a n t had p e r s i s t e n t low back p a i n s i n c e the 
1980 i n j u r y w i t h l i t t l e i n the way of o b j e c t i v e f i n d i n g s . He f e l t 
t h a t h i s c u r r e n t e x a m i n a t i o n of c l a i m a n t y i e l d e d f i n d i n g s n e a r l y 
i d e n t i c a l w i t h t h o s e of the C o n s u l t a n t s ' e x a m i n a t i o n of 1981. Dr. 
P u z i s s a l s o s t a t e d : 

" I t s eem[s] p l a u s i b l e , however, t h a t the 
p a t i e n t does have p e r s i s t e n t back p a i n and 
t h a t the back p a i n had c a u s e d him to d i s c o n 
t i n u e cab d r i v i n g . I t a p p e a r s t h a t he had 
a temporary a g g r a v a t i o n of h i s u n d e r l y i n g 
back s t r a i n c o n d i t i o n i n e a r l y December 1981 
w h i l e working f o r Broadway Cab, when he 
s t e p p e d backward l a n d i n g on both f e e t and 
s u s t a i n i n g a c o m p r e s s i o n - t y p e i n j u r y to h i s 
lower back, w h i l e c a r r y i n g a p o t t e d p l a n t . " 

He c o n c l u d e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y . He noted 
d e g e n e r a t i v e d i s c d i s e a s e w i t h few o b j e c t i v e f i n d i n g s and no 
permanent impairment. 



On June 10, 1982 Dr. D u c k l e r responded to s e v e r a l q u e s t i o n s 
posed by c l a i m a n t ' s a t t o r n e y : 

" I would f i r s t answer t h a t Mr. Graham's back 
c o n d i t i o n i s a r e s u l t of an i n j u r y of A p r i l 
1980 and was m a t e r i a l l y worsened when I 
examined him on December 10, 1981 . . . 

" I n answer to your second q u e s t i o n , h i s back 
c o n d i t i o n was m a t e r i a l l y worsened and w i t h i n 
r e a s o n a b l e m e d i c a l p r o b a b i l i t y h i s on the 
j o b i n j u r y of A p r i l 15, 1980 was a m a t e r i a l 
c o n t r i b u t i n g c a u s e of the worsened c o n d i t i o n 
i n which I found him." 

On September 24, 1981 Dr. T i l s o n , who a l s o examined c l a i m a n t , 
responded to q u e s t i o n s posed by the d e f e n s e a s f o l l o w s : 

" I n r e p l y to your s p e c i f i c q u e s t i o n s : 
'Given the f a c t t h a t h i s o r i g i n a l back c l a i m 
of A p r i l 15, 1980 was c l o s e d i n June of 1981 
w i t h no permanent impairment and w i t h a 
r e p o r t from O r t h o p a e d i c C o n s u l t a n t s t h a t he 
had r e a c h e d a ' p r e - i n j u r y s t a t u s , ' {m]y 
c l i e n t would l i k e to know i f , i n f a c t , 
w i t h i n r e a s o n a b l e m e d i c a l p r o b a b i l i t y , the 
i n c i d e n t he s u f f e r e d i n December of 1981 was 
a new i n j u r y a s opposed to an a g g r a v a t i o n of 
h i s A p r i l 15, 1981 c l a i m . ' Answer: Y e s . I 
b e l i e v e i t was a new i n j u r y . " 

Dr. T i l s o n f u r t h e r i n d i c a t e d t h a t w i t h i n a r e a s o n a b l e m e d i c a l 
p r o b a b i l i t y the December 1981 i n c i d e n t c o n t r i b u t e d i n d e p e n d e n t l y to 
c l a i m a n t ' s need f o r a d d i t i o n a l m e d i c a l c a r e and d i s a b i l i t y . Dr. 
T i l s o n noted t h a t c l a i m a n t d i d e x h i b i t " b r i d g i n g symptomatology" 
s i n c e the 1980 i n j u r y , but he d i d not f e e l t h a t i t was of such a 
n a t u r e to p r e v e n t c l a i m a n t from working. He a l s o s t a t e d t h a t s i n c e 
c l a i m a n t was a b l e to work b e f o r e the December 1981 i n c i d e n t , but 
not s u b s e q u e n t to i t , t h i s i n d i c a t e d " h i s t o r i c a l change" i n h i s 
c o n d i t i o n , and t h a t c l a i m a n t s u f f e r e d an "independent and i n t e r 
v e n i n g " i n j u r y i n December 1981. 

On September 9, 1982 Dr. P u z i s s , i n a "check the b o x es" 
r e p o r t , i n d i c a t e d t h a t he f e l t t h a t the December 1981 i n c i d e n t was 
s u f f i c i e n t i n and of i t s e l f to c a u s e a low back s t r a i n r e g a r d l e s s 
of the A p r i l 1980 i n j u r y . Dr. P u z i s s i n d i c a t e d on October 12, 1982 
t h a t he c o n c u r r e d w i t h Dr. T i l s o n ' s r e p o r t . However, on October 
26, 1982 Dr. T i l s o n i n d i c a t e d t h a t c l a i m a n t ' s back c o n d i t i o n s u b s e 
quent to December 1981 was a " r e c u r r e n c e of the same d e g e n e r a t i v e 
c o n d i t i o n , w i t h the same symptomatology, the same l o c a t i o n and the 
same type of p a i n which Mr. Graham s u f f e r e d f o l l o w i n g h i s A p r i l 15, 
1980 i n j u r y . " We a r e not c e r t a i n what Dr. T i l s o n i n t e n d e d by t h i s . 
T h e r e i s no i n d i c a t i o n i n h i s September 24, 1981 r e p o r t t h a t he 
b e l i e v e d c l a i m a n t ' s back problem was a r e s u l t of a d e g e n e r a t i v e 
c o n d i t i o n . 

On October 11, 1982 Dr. D u c k l e r i n d i c a t e d t h a t he d i d not 
c o n c ur w i t h Dr. T i l s o n and t h a t , " I f e e l h i s i n j u r y was an a g g r a v a 
t i o n o f p r e v i o u s i n j u r y -- d i f f i c u l t judgment." The f i n a l m e d i c a l 
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r e p o r t c o n t a i n e d i n the r e c o r d a l s o comes from Dr. D u c k l e r . Dr. 
D u c k l e r i n d i c a t e d t h a t c l a i m a n t ' s back c o n d i t i o n was worse i n 
December 1981. He r e i t e r a t e d h i s o p i n i o n t h a t t h i s r e p r e s e n t e d an 
a g g r a v a t i o n of c l a i m a n t ' s 1980 i n j u r y f o r which he was p r e v i o u s l y 
t r e a t e d . He noted t h a t the symptoms were s i m i l a r , the l o c a t i o n of 
the p a i n was the same, and t h a t a l t h o u g h t h e r e was a p e r i o d of time 
i n w hich c l a i m a n t r e t u r n e d to work, he c o n t i n u e d to have symptoms 
r e f e r r a b l e to h i s back s t r a i n . Dr. D u c k l e r f u r t h e r s t a t e d t h a t the 
December 1981 i n c i d e n t was p r o b a b l y an i n c i d e n t t h a t o n l y s e r v e d t o 
make c l a i m a n t more aware t h a t h i s back p a i n remained, was s i g n i f i 
c a n t and was i n c r e a s i n g i n s e v e r i t y . 

The most p e r p l e x i n g i s s u e i n t h i s c a s e i s d e t e r m i n i n g the 
a p p l i c a b l e l e g a l s t a n d a r d , i n view of the f a c t t h a t c l a i m a n t d i d 
not f i l e a c l a i m a g a i n s t a p o t e n t i a l new i n j u r y employer, Broadway 
Cab, but i n s t e a d f i l e d o n l y an a g g r a v a t i o n c l a i m a g a i n s t h i s former 
employer, FMC. At the h e a r i n g c l a i m a n t argued t h a t the a p p l i c a b l e 
s t a n d a r d was t h a t s e t f o r t h i n G r a b l e v. Weyerhaeuser Co., 291 Or 
387 ( 1 9 8 1 ) . The R e f e r e e d i s a g r e e d s i n c e the c l a i m a n t ' s p o t e n t i a l 
new i n j u r y o c c u r r e d w h i l e he was employed a t Broadway Cab. The 
R e f e r e e a l s o c o n c l u d e d t h a t s i n c e c l a i m a n t d i d not f i l e a c l a i m 
a g a i n s t t h e second p o t e n t i a l l y l i a b l e employer, the l a s t i n j u r y 
r u l e d i d not a p p l y because i t i s a r u l e of r e s p o n s i b i l i t y , and the 
o n l y q u e s t i o n to be answered was whether c l a i m a n t e s t a b l i s h e d t h a t 
the December 1981 ^ i n c i d e n t r e p r e s e n t e d an a g g r a v a t i o n of h i s 1980 
i n d u s t r i a l i n j u r y . Cf P e t e r s o n v. Eugene F . B u r r i l l Lumber, 57 Or 
App 476 ( 1 9 8 2 ) , a f f ' d . 294 Or 537 ( 1 9 8 3 ) ; but compare Perdue v. 
S A I F , 53 Or App 117 ( 1 9 8 1 ) . The R e f e r e e c o n c l u d e d t h a t c l a i m a n t 
had e s t a b l i s h e d an a g g r a v a t i o n c l a i m . 

On r e v i e w both p a r t i e s have p r e s e n t e d e x c e l l e n t b r i e f s and 
arguments. The e mployer's a t t a c k on the R e f e r e e ' s o r d e r i s 
two-pronged. F i r s t , i t a r g u e s t h a t c l a i m a n t ' s back d i f f i c u l t i e s 
a r e t h e r e s u l t of a d e g e n e r a t i v e c o n d i t i o n u n r e l a t e d t o the f i r s t 
i n j u r y . S e c o n d l y , i t a r g u e s t h a t under the r u l e of Smith v. Ed' s 
Pancake House, 27 Or App 361 ( 1 9 7 6 ) , the e v i d e n c e i n d i c a t e s c l a i m 
a n t s u s t a i n e d a new i n j u r y i n December 1981 w h i l e employed by 
Broadway Cab. C l a i m a n t , however, c o u n t e r - a t t a c k s by a r g u i n g t h a t 
the employer i s p r e c l u d e d from a r g u i n g t h a t c l a i m a n t ' s back d i f f i 
c u l t i e s a r e the r e s u l t of a d e g e n e r a t i v e c o n d i t i o n , s i n c e i t was 
p r e v i o u s l y d e t e r m i n e d by R e f e r e e McCullough t h a t c l a i m a n t d i d not 
s u f f e r from a d e g e n e r a t i v e c o n d i t i o n and, s i n c e t h a t o r d e r was not 
a p p e a l e d , t h a t i t remains the "law of the c a s e , " and, t h e r e f o r e , 
r e s j u d i c a t a . C l a i m a n t a d d i t i o n a l l y a r g u e s t h a t under the s t a n d a r d 
of e i t h e r G r a b l e or Smith, he has e s t a b l i s h e d the c o m p e n s a b i l i t y of 
h i s c l a i m a s an a g g r a v a t i o n . 

Vve f i r s t a d d r e s s the employer's argument t h a t c l a i m a n t ' s c u r 
r e n t back d i f f i c u l t i e s a r e the r e s u l t of a d e g e n e r a t i v e c o n d i t i o n 
u n r e l a t e d to the f i r s t i n j u r y . To b e g i n w i t h , a l t h o u g h we a g r e e 
w i t h c l a i m a n t t h a t the unappealed R e f e r e e ' s o r d e r of September 22, 
1981 i s r e s j u d i c a t a , we d i s a g r e e w i t h h i s c o n t e n t i o n t h a t t h i s 
p r o h i b i t s the employer from a r g u i n g t h a t c l a i m a n t ' s c u r r e n t back 
problem i s due to a d e g e n e r a t i v e c o n d i t i o n . I t i s t r u e t h a t 
R e f e r e e McCullough found t h a t c l a i m a n t d i d not have a d e g e n e r a t i v e 
c o n d i t i o n a t the time of the J u l y 9, 1981 h e a r i n g . However, the 
human body i s not a s t a t i c o r g a n i s m . P h y s i o l o g i c c h a n g e s , the 
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a g i n g p r o c e s s b e i n g o n l y the most o b v i o u s , o c c u r whether we w i s h 
them to or n o t . We a g r e e w i t h c l a i m a n t t h a t i t i s r e s j u d i c a t a 
t h a t c l a i m a n t d i d not have a d e g e n e r a t i v e c o n d i t i o n a t the time of 
the h e a r i n g b e f o r e R e f e r e e McCullough. However, t h i s does not 
p r e v e n t the employer from a r g u i n g t h a t such a c o n d i t i o n has a r i s e n 
i n .the i n t e r i m . 

A l t h o u g h we a g r e e , a s a m a t t e r of law, t h a t the employer i s 
not p r e c l u d e d from a r g u i n g t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n i s the 
r e s u l t of a d e g e n e r a t i v e p r o c e s s , a s a m a t t e r of f a c t , we f i n d t h a t 
the r e c o r d does not so i n d i c a t e . The e v i d e n c e i n r e l a t i o n to 
c l a i m a n t ' s d e g e n e r a t i v e c o n d i t i o n i s c o n v i n c i n g t h a t a l t h o u g h he 
a p p e a r s to have such a c o n d i t i o n , i t i s v e r y m i l d . The computer 
tomography of F e b r u a r y 17, 1982 r e v e a l e d the e x i s t e n c e of a 
d e g e n e r a t i v e p r o c e s s , but i t was f e l t t h a t t h e n a r r o w i n g was not 
s u f f i c i e n t to be of any c l i n i c a l s i g n i f i c a n c e . I n h i s r e p o r t o f 
March 29, 1982 Dr. P u z i s s n o t e s t h a t c l a i m a n t s u f f e r s from a 
d e g e n e r a t i v e p r o c e s s , but a l s o i n d i c a t e s t h a t i t i s " m i l d " , and 
t h a t c l a i m a n t ' s d i s c s p a c e s appear to be " w e l l p r e s e r v e d . " We do 
not a g r e e w i t h the employer's argument t h a t Dr. P u z i s s r e l a t e d t h e 
back s t r a i n syndrome to the d e g e n e r a t i v e c o n d i t i o n . Dr. P u z i s s 
o n l y s t a t e d t h a t he b e l i e v e d c l a i m a n t ' s d e g e n e r a t i v e c o n d i t i o n , 
r a t h e r than the back s t r a i n c o n d i t i o n , would be r e s p o n s i b l e f o r any 
permanent impairment, and t h a t the d e g e n e r a t i v e c o n d i t i o n l i m i t e d 
him from p e r f o r m i n g heavy work. Th a t may be r e l e v a n t to any f u t u r e 
i s s u e c o n c e r n i n g e x t e n t of d i s a b i l i t y , but i t i s not r e l e v a n t to 
the c u r r e n t i s s u e of c o m p e n s a b i l i t y of the December 1981 o c c u r 
r e n c e . We a d d i t i o n a l l y note t h a t Dr. P u z i s s , i n the v e r y same 
r e p o r t , i n d i c a t e s t h a t c l a i m a n t s u s t a i n e d a temporary a g g r a v a t i o n 
of " h i s u n d e r l y i n g back s t r a i n c o n d i t i o n . " (Emphasis added.) 

The employer a l s o r e l i e s on Dr. T i l s o n ' s r e p o r t of J a n u a r y 17, 
1982 i n w h i c h he s t a t e s ' t h a t c l a i m a n t ' s 1980 i n j u r y r e p r e s e n t e d an 
a g g r a v a t i o n of a " l o n g - s t a n d i n g p r e - e x i s t i n g d e g e n e r a t i v e 
c o n d i t i o n . " However, Dr. T i l s o n does not i n d i c a t e how he a r r i v e d 
a t t h e c o n c l u s i o n t h a t c l a i m a n t ' s d e g e n e r a t i v e c o n d i t i o n was 
" l o n g - s t a n d i n g " or how i t p r e e x i s t e d the 1980 i n j u r y , when the 
e v i d e n c e i n the r e c o r d , i n f a c t , i n d i c a t e s (as noted i n R e f e r e e 
McCullough's o r d e r ) t h a t the c o n d i t i o n d i d not p r e e x i s t the 1980 
i n j u r y . We, t h e r e f o r e , d i s a g r e e w i t h Dr. T i l s o n ' s s t a t e m e n t s i n 
t h i s r e g a r d , a s w e l l a s the employer's argument t h a t c l a i m a n t ' s 
c u r r e n t c o n d i t i o n i s the r e s u l t , not of h i s back s t r a i n syndrome, 
but of the d e g e n e r a t i v e c o n d i t i o n . 

The r e m a i n i n g q u e s t i o n , which we f i n d more d i f f i c u l t c o n c e r n s 
t h e a p p r o p r i a t e l e g a l s t a n d a r d i n t h i s s i t u a t i o n , where a worker 
s u s t a i n s e i t h e r an a g g r a v a t i o n of a p r i o r compensable i n j u r y , or a 
new i n j u r y , t h e r i s k of which i s i n s u r e d by a n o t h e r employer, and 
c l a i m a n t d e c l i n e s or f a i l s t o f i l e a c l a i m a g a i n s t the p o t e n t i a l 
new i n j u r y e m p l o y e r / i n s u r e r . I n Robert L u h r s , 34 Van N a t t a 1039 
( 1 9 8 2 ) , t h e Board d e a l t w i t h a s i m i l a r q u e s t i o n i n an o c c u p a t i o n a l 
d i s e a s e s e t t i n g . I n L u h r s , the c l a i m a n t f i l e d an o c c u p a t i o n a l 
d i s e a s e c l a i m a g a i n s t a s i n g l e employer which was n o t the l a s t i n 
a s e r i e s of p o t e n t i a l l y r e s p o n s i b l e e m p l o y e r s . We s t a t e d t h a t the 
a p p l i c a b l e r u l e t o be f o l l o w e d i n such s i t u a t i o n s was: 

* * * 

"[W]hether the c l a i m a n t ' s work c o n d i t i o n s , 
when compared to c l a i m a n t ' s nonemployment 
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e x p o s u r e , a r e the major c o n t r i b u t i n g c a u s e 
of the c l a i m a n t ' s c o n d i t i o n . I f the 
employer i s a b l e to produce e v i d e n c e of a 
s u b s e q u e n t work exposure which may be a 
c o n t r i b u t i n g c a u s e of the w o r k e r ' s c o n d i 
t i o n , i t i s a p p r o p r i a t e to c o n s i d e r s u c h 
e v i d e n c e , t o g e t h e r w i t h e v i d e n c e of p o s s i b l e 
n o n i n d u s t r i a l e x p o s u r e , i n making the d e t e r 
m i n a t i o n of whether the exposure a t t h i s 
e m p l o y e r ' s p l a c e of b u s i n e s s was a major 
c a u s e of c l a i m a n t ' s c o n d i t i o n . " 

I n S A I F y. L u h r s , 63 Or App 78 ( 1 9 8 3 ) , the c o u r t d i s a g r e e d . The 
c o u r t s t a t e d t h a t the employer a g a i n s t whom the c l a i m was f i l e d , 
c o u l d a s s e r t the l a s t i n j u r i o u s exposure r u l e of I n k l e y y r F o r e s t 
F i b e r P r o d u c t s Co., 288 Or 337 ( 1 9 8 0 ) , and B r a c k e v. B a z a ' r , 293 Or 
239 ( 1 9 8 2 ) ' / a s a d e f e n s e , so long as t h a t employer was not the l a s t 
employer i n a s e r i e s of p o t e n t i a l l y r e s p o n s i b l e e m p l o y e r s . Once 
the d e f e n s e i s a s s e r t e d , i t i s the c l a i m a n t ' s burden to e s t a b l i s h 
t h a t the employment a g a i n s t which the c l a i m was f i l e d was the 
a c t u a l c a u s e o f the d i s e a s e . 63 Or App a t 84. 

A l t hough the c u r r e n t c l a i m i s based on an i n d u s t r i a l i n j u r y , 
r a t h e r t h a n an o c c u p a t i o n a l d i s e a s e , see B o i s e C a s c a d e Corp. y. 
S t a r b u c k , 61 Or App 631 ( 1 9 8 3 ) , by p a r i t y of r e a s o n i n g , we b e l i e v e 
t h a t the r u l e a r t i c u l a t e d by the c o u r t i n L u h r s i s a p p l i c a b l e i n 
s u c c e s s i v e i n d u s t r i a l i n j u r y s i t u a t i o n s , a s w e l l a s c l a i m s f o r 
o c c u p a t i o n a l d i s e a s e . See a l s o Dick L. Babcock, 35 Van N a t t a 325 
( 1 9 8 3 ) . T h e r e a p p e a r s to be no v a l i d r e a s o n to c o n c l u d e t h a t an 
e a r l i e r employer i n a s e r i e s of p o t e n t i a l l y c a u s a l employments can 
a s s e r t the l a s t i n j u r i o u s e xposure r u l e as a d e f e n s e , but c a n n o t 
a s s e r t the same d e f e n s e i n c a s e s of s u c c e s s i v e i n j u r y . C l e a r l y 
e m p l o y e r s i n s u c c e s s i v e i n j u r y s i t u a t i o n s have an i n t e r e s t i n con
s i s t e n t a p p l i c a t i o n of the l a s t i n j u r y r u l e , j u s t a s e m p l o y e r s i n 
s u c c e s s i v e o c c u p a t i o n a l e xposure s i t u a t i o n s have an i n t e r e s t i n 
c o n s i s t e n t a p p l i c a t i o n of the l a s t i n j u r i o u s e x p o s u r e r u l e . See 
B r a c k e , s u p r a , 293 Or a t 250, n.5. 

The e m p l o y e r ' s arguments t h a t c l a i m a n t has s u s t a i n e d a new 
i n j u r y r a t h e r than an a g g r a v a t i o n a r e s u f f i c i e n t to i n v o k e the l a s t 
i n j u r y r u l e a s a d e f e n s e . C l a i m a n t ' s burden t h e n , i s to e s t a b l i s h 
t h a t he has s u f f e r e d an a g g r a v a t i o n of h i s 1980 FMC i n j u r y , r a t h e r 
than a new i n j u r y w h i l e employed w i t h Broadway Cab, even though no 
c l a i m was e v e r f i l e d a g a i n s t Broadway Cab. I f the e v i d e n c e i n d i 
c a t e s t h a t c l a i m a n t s u s t a i n e d a new i n j u r y r a t h e r than an a g g r a v a 
t i o n , FMC would not be r e s p o n s i b l e f o r the c u r r e n t c l a i m . As noted 
i n L u h r s , however, where the c o u r t s t a t e d t h a t the d e f e n s e would 
not be s u c c e s s f u l i f the e v i d e n c e i n d i c a t e d t h a t the e a r l i e r 
employment was the a c t u a l c a u s e of the d i s e a s e , 63 Or App a t 84, 
the l a s t i n j u r y r u l e w i l l not be s u c c e s s f u l as a d e f e n s e i f the 
e v i d e n c e i n d i c a t e s t h a t c l a i m a n t has s u f f e r e d an a g g r a v a t i o n of h i s 
p r e v i o u s i n j u r y r a t h e r than a new i n j u r y . Cf P e t e r s o n y. Eugene 
F. B u r r i l l Lumber, 294 Or 537 ( 1 9 8 3 ) . The e v i d e n c e so i n d i c a t e s 
h e r e . 

Dr. D u c k l e r has c o n s i s t e n t l y m a i n t a i n e d the o p i n i o n t h a t 
c l a i m a n t ' s c o n d i t i o n was m a t e r i a l l y worse i n December 1981 and t h a t 
t h i s w o r s e n i n g r e p r e s e n t e d an a g g r a v a t i o n of c l a i m a n t ' s 1980 
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i n j u r y . He so i n d i c a t e d i n h i s r e p o r t of June 10, 1982 and r e i t e r 
a t e d h i s p o s i t i o n on October 11, 1982. H i s r e p o r t of November 4, 
1982, a s summarized p r e v i o u s l y , i s p a r t i c u l a r l y c o n v i n c i n g . Even 
Dr. P u z i s s , i n h i s r e p o r t of March 29, 1982, i n d i c a t e s t h a t c l a i m 
a n t ' s December 1981 c o n d i t i o n r e p r e s e n t e d a temporary a g g r a v a t i o n 
of c l a i m a n t ' s 1980 back s t r a i n c o n d i t i o n , d e s p i t e h i s u n e x p l a i n e d 
and seeming agreement w i t h Dr. T i l s o n i n h i s "check the boxes" 
r e p o r t of September 29, 1982 and h i s s i g n a t u r e on a l e t t e r from the 
e m p l o y e r ' s c o u n s e l . A d d i t i o n a l l y , i t i s somewhat d i f f i c u l t to 
d e t e r m i n e e x a c t l y what Dr. T i l s o n ' s r e a l p o s i t i o n i s . He i n i t i a l l y 
seems t o i n d i c a t e t h a t c l a i m a n t ' s December 1981 c o n d i t i o n r e p r e 
s e n t s a new i n j u r y , whereas on October 26, 1982 he i n d i c a t e s t h a t 
c l a i m a n t ' s c o n d i t i o n r e p r e s e n t s a " r e c u r r e n c e " of the "same degen
e r a t i v e c o n d i t i o n . . . which Mr. Graham s u f f e r e d f o l l o w i n g h i s 
A p r i l 15, 1980 i n j u r y . " As we a l r e a d y have i n d i c a t e d , t h e r e i s 
n o t h i n g i n the r e c o r d which s u p p o r t s the p r o p o s i t i o n t h a t 
c l a i m a n t ' s problem f o l l o w i n g the 1980 i n j u r y was the r e s u l t of any 
d e g e n e r a t i v e c o n d i t i o n . I n view of t h i s seeming i n c o n s i s t e n c y , we 
f e e l more s e c u r e , a s d i d the R e f e r e e , i n r e l y i n g on the o p i n i o n of 
Dr. D u c k l e r . 

A d d i t i o n a l l y , a s the R e f e r e e noted, d e s p i t e the f a c t t h a t 
O r t h o p a e d i c C o n s u l t a n t s c o n c l u d e d on June 5, 1981 t h a t c l a i m a n t had 
r e t u r n e d to h i s pre-1980 i n j u r y s t a t u s w i t h no permanent d i s a b i l 
i t y , c l a i m a n t c o n t i n u e d to e x p e r i e n c e back d i f f i c u l t i e s t h e r e a f t e r , 
w h i c h d i d not f u l l y r e s o l v e . As Dr. D u c k l e r n o t e d , c l a i m a n t e x p e r 
i e n c e d the same symptoms of the same n a t u r e i n the same a r e a a s 
b e f o r e which he c o n t i n u e d to e x p e r i e n c e f o l l o w i n g the i n i t i a l 1980 
i n j u r y . Only the s e v e r i t y o f the symptoms i n c r e a s e d i n December 
1981 and i t does not appear t h a t the 1981 i n c i d e n t was s u f f i c i e n t 
t o i n d e p e n d e n t l y c o n t r i b u t e to c l a i m a n t ' s c o n t i n u i n g back s t r a i n 
c o n d i t i o n . Hoffman C o n s t r u c t i o n Co. y . M c a l l i s t e r , 62 Or App 449 
( 1 9 8 3 ) . We, t h e r e f o r e , c o n c l u d e , a s d i d the R e f e r e e , t h a t c l a i m 
a n t ' s 1981 back s t r a i n r e p r e s e n t s an a g g r a v a t i o n of h i s c o n t i n u i n g 
and c h r o n i c 1980 back s t r a i n i n j u r y , the r e s p o n s i b i l i t y f o r which 
l i e s w i t h FMC. 

With r e g a r d to the a t t o r n e y f e e i s s u e r a i s e d by c l a i m a n t ' s 
c r o s s - r e q u e s t f o r r e v i e w , we a g r e e t h a t a f e e somewhat l a r g e r t h a n 
t h a t awarded by the R e f e r e e i s a p p r o p r i a t e , and we, t h e r e f o r e , 
modify t h a t p o r t i o n of the R e f e r e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 16, 1982 i s a f f i r m e d i n 
p a r t and m o d i f i e d i n p a r t . T h a t p o r t i o n of the R e f e r e e ' s o r d e r 
which awarded c l a i m a n t ' s a t t o r n e y a f e e of $1,000 i s m o d i f i e d . 
C l a i m a n t ' s a t t o r n e y i s awarded an a d d i t i o n a l $400 f o r a t o t a l of 
$1,400 a s a r e a s o n a b l e a t t o r n e y ' s f e e f o r s e r v i c e s b e f o r e the 
R e f e r e e . The remainder of the R e f e r e e ' s o r d e r i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $600 as a r e a s o n a b l e a t t o r n e y ' s f e e 
on Board r e v i e w , to be p a i d by the employer. 
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RALPH W. GURWELL, C l a i m a n t 
K e n n e t h P e t e r s o n , C l a i m a n t ' s A t t o r n e y 
M o s c a t o & M e y e r s , D e f e n s e A t t o r n e y s 

On May 24, 1982 we d e n i e d the s e l f - i n s u r e d e m p l o y e r ' s motion 
to d i s m i s s on the b a s i s of our d e c i s i o n i n M i c h a e l J . K i n g , 33 Van 
N a t t a 636 ( 1 9 8 1 ) . The employer has now renewed i t s motion to 
d i s m i s s , r e l y i n g on the c o u r t ' s r e v e r s a l of our King d e c i s i o n i n 
Argonaut I n s u r a n c e Co. y. K i n g , 63 Or App 847 ( 1 9 8 3 ) . The i s s u e 
i s whether t h e r e was t i m e l y n o t i c e of c l a i m a n t ' s r e q u e s t f o r Board 
r e v i e w by s e r v i c e of t h a t r e q u e s t on the o p p o s i t e p a r t i e s or o t h e r 
w i s e . 

Vie f i n d the f a c t s r e l e v a n t to the motion to d i s m i s s to be a s 
f o l l o w s . The R e f e r e e ' s u l t i m a t e o r d e r was i s s u e d on March 31, 
1983. On A p r i l 4, 1983 c l a i m a n t ' s a t t o r n e y m a i l e d a r e q u e s t f o r 
Board r e v i e w to the Board and m a i l e d a copy of t h a t r e q u e s t to the 
s e l f - i n s u r e d employer's a t t o r n e y . C l a i m a n t ' s a t t o r n e y d i d not send 
a copy of the r e q u e s t f o r r e v i e w to the s e l f - i n s u r e d employer. The 
Board r e c e i v e d the r e q u e s t f o r r e v i e w on A p r i l 6, 1 9 8 3 . P u r s u a n t 
to Board r u l e s and s t a n d a r d p r o c e d u r e s , Board s t a f f then m a i l e d a 
c o m p u t e r - g e n e r a t e d l e t t e r acknowledging c l a i m a n t ' s r e q u e s t t o r 
r e v i e w to a l l p a r t i e s on A p r i l 8, 1983. S p e c i f i c a l l y , a copy of 
t h i s acknowledgement was s e n t to the s e l f - i n s u r e d employer. 

The employer a r g u e s t h a t the c o u r t ' s d e c i s i o n i n Argonaut 
I n s u r a n c e Co. v. K i n g , s u p r a , r e q u i r e s d i s m i s s a l of c l a i m a n t * s 
r e q u e s t f o r r e v i e w because the employer was not s e r v e d w i t h a copy 
of c l a i m a n t ' s r e q u e s t f o r r e v i e w w i t h i n 30 days of the R e f e r e e ' s 
u l t i m a t e o r d e r . On the f a c t s b e f o r e us, we d i s a g r e e f o r two 
r e a s o n s . 

F i r s t , i t i s e s t a b l i s h e d t h a t , a l t h o u g h the employer was not 
s e r v e d w i t h a copy of the r e q u e s t f o r r e v i e w , the e mployer's 
a t t o r n e y was s e r v e d . I n N o l l e n v. S A I F , 23 Or App 420 ( 1 9 7 5 ) , the 
c o u r t a p p l i e d the u s u a l a g e n c y - i a w ' p r i n c i p a l t h a t n o t i c e to an 
a t t o r n e y i s imputed to the a t t o r n e y ' s c l i e n t , and c o n c l u d e d t h a t : 
" Regarding the s u f f i c i e n c y of s e r v i c e on c l a i m a n t ' s a t t o r n e y 
r a t h e r than on him p e r s o n a l l y , such i s s u f f i c i e n t s e r v i c e [ i n 
s a t i s f a c t i o n of the n o t i c e r e q u i r e m e n t of ORS 6 5 6 . 2 9 5 ( 2 ) ] where no 
p r e j u d i c e has been shown." 23 Or App a t 423. Vve do not u n d e r s t a n d 
the c o u r t ' s r e c e n t d e c i s i o n i n King to change t h i s r u l e announced 
i n N o l l e n . We t h u s c o n c l u d e t h a t the employer r e c e i v e d s u f f i c i e n t 
n o t i c e of c l a i m a n t ' s r e q u e s t f o r r e v i e w by t i m e l y s e r v i c e on i t s 
a t t o r n e y . 

T h e r e i s a second and a d d i t i o n a l l i n e of a n a l y s i s t h a t l e a d s 
t o t h e same c o n c l u s i o n . As s t a t e d above, a l l p a r t i e s i n c l u d i n g the 
employer r e c e i v e d a c t u a l n o t i c e of c l a i m a n t ' s r e q u e s t f o r r e v i e w 
w i t h i n t he 30-day a p p e a l p e r i o d by v i r t u e of the Board's A p r i l 8, 
1983 acknowledgement of the r e q u e s t f o r r e v i e w . A c t u a l n o t i c e t h a t 
i s conveyed w i t h i n a r e q u i r e d s t a t u t o r y p e r i o d i s u s u a l l y s u f f i 
c i e n t n o t i c e , even when t h a t n o t i c e i s conveyed by some means o t h e r 
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t h a n t h e l i t e r a l r e q u i r e m e n t s of a s t a t u t e . S t r o h y. S A I F , 261 Or 
117 ( 1 9 7 2 ) . Although the i s s u e may be d e b a t a b l e , we do not under
s t a n d t h e c o u r t ' s r e c e n t d e c i s i o n i n King to p r o v i d e o t h e r w i s e . 

F o r both of t h e s e r e a s o n s , the employer's renewed motion to 
d i s m i s s i s d e n i e d . 

The b r i e f i n g s c h e d u l e h e r e i n s h a l l be resumed a s f o l l o w s . The 
employer s h a l l f i l e i t s b r i e f w i t h i n 20 days of the d a t e of t h i s 
o r d e r ; the Board w i l l a c c e p t a r e p l y b r i e f from c l a i m a n t i f f i l e d 
w i t h i n 10 days of the employer's b r i e f ; and t h i s c a s e w i l l then be 
d o c k e t e d f o r r e v i e w . 

I T I S SO ORDERED.-

Reviewed by Board Members L e w i s and B a r n e s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Podnar's o r d e r w h i c h 
u p h e l d t h e i n s u r e r ' s d e n i a l of c l a i m a n t ' s c l a i m f o r i n j u r i e s 
s u s t a i n e d i n an a c c i d e n t on May 4, 1982. The i s s u e s on r e v i e w a r e 
whether c l a i m a n t was w i t h i n the c o u r s e of h i s employment when the 
a c c i d e n t o c c u r r e d , whether the a c c i d e n t was c a u s e d by an i d i o p a t h i c 
c o n d i t i o n and whether c l a i m a n t ' s knee c o n d i t i o n i s c a u s a l l y r e l a t e d 
t o t h e au t o m o b i l e a c c i d e n t . 

C l a i m a n t was employed a s a sal e s m a n a t the time of the a c c i 
d e n t . He s p e n t about h a l f h i s time i n an o f f i c e and about h a l f h i s 
time t r a v e l i n g , s o l i c i t i n g and s e r v i c i n g a c c o u n t s . On t he morning 
of the a c c i d e n t i n q u e s t i o n he l e f t h i s home i n Mi l w a u k i e and drove 
t o Gresham where he met t h r e e c l i e n t s . He then r e t u r n e d t o h i s 
home i n M i l w a u k i e where he s t a y e d f o r about f i f t e e n m i n u t e s . He 
th e n l e f t h i s home w i t h t h e i n t e n t i o n of going to the E l k s C l u b i n 
M i l w a u k i e to s o l i c i t a new a c c o u n t ; e n r o u t e to the E l k s C l u b he 
i n t e n d e d to s t o p a t a b a r b e r shop i n o r d e r to g e t h i s h a i r c u t . An 
e x a m i n a t i o n of t he two maps i n t r o d u c e d i n t o e v i d e n c e i n d i c a t e s t h a t 
t r a v e l i n g to the E l k s C l u b v i a the b a r b e r shop was a r a t h e r 
i n d i r e c t r o u t e to the E l k s C l u b . B e f o r e c l a i m a n t r e a c h e d t h e 
b a r b e r shop he was i n v o l v e d i n an automobile a c c i d e n t . 

C l a i m a n t t e s t i f i e d he had no memory of the a c c i d e n t . He s a i d 
he remembered n o t h i n g from about one h a l f m i l e b e f o r e the sc e n e of 
th e a c c i d e n t . The m e d i c a l e v i d e n c e i n d i c a t e s t h a t i t i s e q u a l l y 
p o s s i b l e t h a t c l a i m a n t ' s l a c k of memory i s a t t r i b u t a b l e to a con
c u s s i o n c l a i m a n t s u f f e r e d i n the a c c i d e n t or to a f a i n t i n g s p e l l 
w hich c a u s e d the a c c i d e n t . 

The R e f e r e e found t h a t c l a i m a n t was w i t h i n the c o u r s e of h i s 
employment: 

JAMES H. HENTHORNE, C l a i m a n t 
J o h n B a s s e t t , C l a i m a n t ' s A t t o r n e y 
H o m e & T e n e n b a u m , D e f e n s e A t t o r n e y s 

WCB 8 2 - 0 7 2 2 3 
S e p t e m b e r 1 4 , 1 9 8 3 
O r d e r on R e v i e w 

"Due to the n a t u r e of h i s employment, good 
grooming i s c e r t a i n l y a b e n e f i t , and I f i n d 
him to be w i t h i n the c o u r s e and scope of h i s 
employment. I f the e r r a n d to the b a r b e r 
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shop i s c a t e g o r i z e d a s a p u r e l y p e r s o n a l 
e r r a n d , I would s t i l l f i n d t h a t c l a i m a n t ' s 
d r i v i n g t h e r o u t e he d r o v e , w i t h the i n t e n 
t i o n of s t o p p i n g a t the b a r b e r shop and then 
the E l k s c l u b , c o n s t i t u t e d a d u a l purpose 
w i t h c l a i m a n t a c t i n g w i t h i n the c o u r s e and 
scope of h i s employment." 

We d i s a g r e e w i t h the R e f e r e e ' s f i n d i n g on the c o u r s e of employment 
i s s u e . To f i n d t h a t a t r i p to the b a r b e r shop, or s i m i l a r 
g r o o m i n g - r e l a t e d a c t i v i t y , i s work r e l a t e d s t r e t c h e s the compensa
t i o n s y s t e m beyond the b r e a k i n g p o i n t . Some minimum ap p e a r a n c e 
c o n s i d e r a t i o n s a r e p e r h a p s c o n d i t i o n s of a l l employment; however, 
i t does not f o l l o w t h a t grooming a c t i v i t y i s w i t h i n the c o u r s e of 
employment. The C o u r t of A p p e a l s has h e l d t h a t an i n j u r y which 
o c c u r r e d to a p o l i c e o f f i c e r w h i l e e x e r c i s i n g a t home was n o t 
w i t h i n the c o u r s e of h i s employment even though he was r e q u i r e d a s 
p a r t of h i s employment c o n t r a c t to m a i n t a i n good p h y s i c a l c o n d i 
t i o n . Haugen y. S A I F , 37 Or App 601 ( 1 9 7 8 ) . S i m i l a r l y , g e t t i n g a 
h a i r c u t i s not w i t h i n the c o u r s e of t h i s c l a i m a n t ' s employment, 
even though he may have been e x p e c t e d to m a i n t a i n good grooming a s 
a c o n d i t i o n of h i s employment. 

We a l s o f i n d t h a t , because c l a i m a n t s i g n i f i c a n t l y d e v i a t e d 
from t h e d i r e c t r o u t e to the E l k s C l u b , the d u a l purpose d o c t r i n e 
does no t a p p l y . He was a t t e n d i n g to p e r s o n a l b u s i n e s s and was not 
w i t h i n the c o u r s e of h i s employment. 

The R e f e r e e found t h a t c l a i m a n t had f a i l e d to prove by a 
p r e p o n d e r a n c e of the e v i d e n c e t h a t h i s a c c i d e n t was work r e l a t e d 
b ecause he f a i l e d to prove i t was not c a u s e d by an i d i o p a t h i c 
c o n d i t i o n . We a f f i r m and adopt those p o r t i o n s of the R e f e r e e ' s 
o r d e r c o n c e r n i n g whether c l a i m a n t ' s a c c i d e n t was c a u s e d by an 
i d i o p a t h i c c o n d i t i o n . 

B e c a u s e we f i n d c l a i m a n t ' s a utomobile a c c i d e n t i s not a 
compensable i n c i d e n t , we do not r e a c h the q u e s t i o n of whether h i s 
knee c o n d i t i o n i s c a u s a l l y r e l a t e d to the a c c i d e n t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 10, 1983 i s a f f i r m e d . 

KIM A. L A N D I S - A L L E N , C l a i m a n t WCB 8 2 - 0 7 1 7 2 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 1 4 , 1 9 8 3 
B r i a n L . P o c o c k , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members L e w i s and B a r n e s . 

The i n s u r e r r e q u e s t s r e v i e w of t h o s e p o r t i o n s of R e f e r e e 
McCullough's o r d e r which: (1) Found i t r e s p o n s i b l e f o r c l a i m a n t ' s 
c u r r e n t back c o n d i t i o n , i n c l u d i n g s u r g e r y ; (2) found t h a t c l a i m a n t 
was e n t i t l e d to temporary d i s a b i l i t y beyond September 1980, when 
the i n s u r e r had t e r m i n a t e d payment of temporary d i s a b i l i t y ; and 
(3) a s s e s s e d p e n a l t i e s and a s s o c i a t e d a t t o r n e y f e e s on a v a r i e t y 
of grounds. C l a i m a n t c r o s s - r e q u e s t s r e v i e w of t h a t p o r t i o n of the 
R e f e r e e ' s o r d e r which found t h a t the i n s u r e r c o r r e c t l y computed 
c l a i m a n t ' s temporary d i s a b i l i t y r a t e . 
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The p r i n c i p a l q u e s t i o n i n v o l v e s whether c l a i m a n t ' s need f o r 
back s u r g e r y i n October 1982 was c a u s a l l y r e l a t e d to c l a i m a n t ' s May 
1980 i n d u s t r i a l back i n j u r y c l a i m . A t h r e s h h o l d problem i s whether 
t h i s i s s u e was p r o p e r l y b e f o r e the R e f e r e e . The R e f e r e e i d e n t i f i e d 
Dr. T s a i ' s J u l y 31, 1982 r e p o r t a s a c l a i m f o r s u r g e r y . The r e l e 
v a n t p o r t i o n of t h a t r e p o r t s t a t e s : 

" I have n o t h i n g c o n s e r v a t i v e to o f f e r . 
S u r g e r y i n the form of L4-5 d i s k e c t o m y i s 
p r o b a b l y t h e t r e a t m e n t of c h o i c e . The 
p a t i e n t i s to make up her mind. i f she 
wants to go ahead w i t h s u r g e r y , a second 
o p i n i o n w i l l be c a r r i e d o u t , a s r e q u i r e d by 
the i n s u r a n c e company, a s t h i s i s an 
o n - t h e - j o b i n j u r y . I f she d e s i r e s no s u r g i 
c a l i n t e r v e n t i o n , she w i l l be r e t u r n e d to 
the s e r v i c e s of Dr. W i l l i a m E n d i c o t t . . ." 

A s u b s e q u e n t October 5, 1982 r e p o r t from Dr. E n d i c o t t , who had been 
c l a i m a n t ' s t r e a t i n g d o c t o r s i n c e her May 1980 i n j u r y , s t a t e s : 

" I f e e l t h a t w i t h a p o s i t i v e CT s c a n , a 
p o s i t i v e myelogram and w i t h the f i n d i n g s she 
has had which a r e now s h i f t i n g to the l e f t 
s i d e , t h a t we a r e l o o k i n g a t a r u p t u r e d 
i n t e r v e r t e b r a l d i s c , and I f e e l s u r g e r y i s 
n e c e s s a r y on t h i s p a t i e n t . She i s 
d e f i n i t e l y w i l l i n g to have t h i s done." 

When the h e a r i n g convened on October 27, 1982, the R e f e r e e s t a t e d 
one*of t h e i s s u e s to be: 

"There i s no w r i t t e n d e n i a l i n the r e c o r d , 
but the [ i n s u r e r ] i s denying . . . a s of 
today . . . c l a i m a n t ' s e n t i t l e m e n t to 
m e d i c a l s e r v i c e s of any k i n d , i n c l u d i n g 
s u r g e r y . . . " 

The i n s u r e r ' s a t t o r n e y responded t h a t he a g r e e d : 

" . . . e x c e p t the p o i n t t h a t we make w i t h 
r e g a r d to the s u r g e r y , namely, t h a t i t i s 
not r i g h t to r u l e i n r e g a r d to a d e n i a l of 
r e s p o n s i b i l i t y i n r e g a r d to t h a t . * * * 
[W]e don't have to t a k e t h a t p o s i t i o n [ t h a t 
the s u r g e r y i s d e n i e d ] u n t i l we, i n f a c t , 
r e c e i v e some r e q u e s t f o r m e d i c a l s e r v i c e s , 
w hich we ha v e n ' t g o t t e n . . . [ T ] h i s whole 
t h i r d i s s u e of f u t u r e m e d i c a l s e r v i c e s i s -
not r i p e f o r c o n s i d e r a t i o n a t t h i s t i m e , and 
i n e f f e c t , you would be i s s u i n g an a d v i s o r y 
o p i n i o n i f you r u l e on t h a t q u e s t i o n . " 

Whether the q u e s t i o n of c l a i m a n t ' s e n t i t l e m e n t to s u r g e r y was 
p r o p e r l y b e f o r e the R e f e r e e and r i p e f o r a d j u d i c a t i o n depends on 
S y p h e r s v. K-W Logging, I n c . , 51 Or App 769 ( 1 9 8 1 ) , a s i n t e r p r e t e d 
i n Thomas y. S A I F , 64 Or App 193 ( 1 9 8 3 ) . S y p h e r s s e e m i n g l y h e l d 
t h a t t h i s agency l a c k s j u r i s d i c t i o n over d e n i a l - t y p e i s s u e s u n t i l 
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t h e r e has been a c l a i m and e i t h e r a d e n i a l or the s t a t u t o r y time 
f o r a c c e p t i n g or denying has p a s s e d . Thomas h e l d t h a t t h e r e i s no 
suc h j u r i s d i c t i o n a l problem i n the s e n s e of a j u r i s d i c t i o n a l 
d e f e c t t h a t can be noted by t h i s agency on i t s own i n i t i a t i v e , but 
r a t h e r a u t h o r i t y to hear and d e c i d e d e n i a l - t y p e i s s u e s b e f o r e 
t h e r e i s a d e n i a l depends upon the o b j e c t i o n or a c q u i e s c e n c e of 
the e m p l o y e r / i n s u r e r . 

• As f o r whether t h e r e was a p r e - h e a r i n g c l a i m f o r s u r g e r y i n 
t h i s c a s e , we d i s a g r e e w i t h both the R e f e r e e and the i n s u r e r . As 
p r e v i o u s l y s t a t e d , the R e f e r e e i d e n t i f i e d Dr. T s a i ' s J u l y 31, 1982 
r e p o r t a s a c l a i m f o r s u r g e r y . We d i s a g r e e . We do not b e l i e v e 
t h a t a r e f e r e n c e to s u r g e r y " p r o b a b l y " b e i n g a p p r o p r i a t e t r e a t m e n t , 
c o u p l e d w i t h both a r e f e r e n c e to the c l a i m a n t h a v i n g to d e c i d e and 
the p o s s i b l e need f o r a second o p i n i o n -- none of which came from 
c l a i m a n t ' s t r e a t i n g d o c t o r -- i s s u f f i c i e n t to g i v e r e a s o n a b l e 
n o t i c e t o an e m p l o y e r / i n s u r e r t h a t a d d i t i o n a l m e d i c a l s e r v i c e s then 
a r e b e i n g c l a i m e d . 

As p r e v i o u s l y quoted, the i n s u r e r ' s p o s i t i o n a t the time of 
the. October 27, 1982 h e a r i n g was t h a t i t had r e c e i v e d no c l a i m f o r 
s u r g e r y . We d i s a g r e e . We b e l i e v e t h a t Dr. E n d i c o t t ' s October 5, 
1982 r e p o r t , i n which t h e d o c t o r s t a t e d he b e l i e v e d s u r g e r y was 
n e c e s s a r y and t h a t c l a i m a n t wanted to proc e e d w i t h s u r g e r y , was 
c l e a r l y s u f f i c i e n t to c o n s t i t u t e a c l a i m . 

However, i d e n t i f y i n g the October 5 r e p o r t a s t he c l a i m r a i s e s 
the S y p h e r s problem t h a t t h e i n s u r e r ' s s t a t u t o r y r e s p o n s e time had 
not e x p i r e d when the October 27 h e a r i n g convened. Which l e a d s to 
the Thomas problem t h a t t h e i n s u r e r ' s c o u n s e l both (1) a g r e e d w i t h 
the R e f e r e e ' s s t a t e m e n t t h a t the i n s u r e r was denying s u r g e r y a s of 
the time of t he h e a r i n g and (2) o b j e c t e d t h a t the i s s u e of s u r g e r y 
was not then r i p e f o r a d j u d i c a t i o n . 

We a r e n o t c o m p l e t e l y c o n f i d e n t t h a t we u n d e r s t a n d how t h e 
Thomas r e f i n e m e n t of S y p h e r s s h o u l d be a p p l i e d i n t h i s s i t u a t i o n , 
but we c o n c l u d e t h a t the R e f e r e e had and we have a u t h o r i t y to r u l e 
on the c o m p e n s a b i l i t y of the s u r g e r y i n q u e s t i o n . 

On t h e m e r i t s , we a f f i r m and adopt t h o s e p o r t i o n s of the 
R e f e r e e ' s o r d e r f i n d i n g the s u r g e r y to be compensable. 

We d i s a g r e e , however, w i t h the R e f e r e e ' s a s s e s s m e n t of a 
p e n a l t y of 25% of the c o s t of the s u r g e r y . The R e f e r e e r e a s o n e d 
i n p a r t , i n c o r r e c t l y we have c o n c l u d e d , t h a t t h e r e f e r e n c e s to t he 
p o s s i b i l i t y of s u r g e r y i n Dr. T a s i ' s J u l y 31, 1982 r e p o r t were 
s u f f i c i e n t to c o n s t i t u t e a c l a i m and t h a t the i n s u r e r ' s d e n i a l a t 
the October 27, 1982 h e a r i n g was thu s u n t i m e l y . The R e f e r e e a l s o 
commented on the v a r i o u s t h i n g s he thought t h e i n s u r e r c o u l d and 
s h o u l d have done i n r e s p o n s e to v a r i o u s m e d i c a l r e p o r t s s u b m i t t e d 
d u r i n g August and September 1982 which mentioned the p o s s i b i l i t y of 
s u r g e r y . I t i s t r u e t h a t t h e r e was c o n s i d e r a b l e m e d i c a l c o n s i d e r a 
t i o n of the p o s s i b i l i t y of s u r g e r y d u r i n g t h i s p e r i o d , but the 
f a c t s r e m a i n t h a t : (1) There i s n o t h i n g t h a t we can i d e n t i f y a s a 
c l a i m f o r s u r g e r y t h a t was s u b m i t t e d to the i n s u r e r more tha n 60 
days p r e - h e a r i n g and t h u s more than 60 days p r e - " d e n i a l " ; and (2) 
an i n s u r e r has 60 days i n which to a c c e p t or deny. Moreover, g i v e n 
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the d e b a t a b l e n a t u r e of the c o n c l u s i o n t h a t the proposed s u r g e r y 
was even i n d e n i e d s t a t u s a t the time of the h e a r i n g , we t h i n k i t 
i s i n a p p r o p r i a t e to c o n s i d e r a s s e s s i n g a p e n a l t y f o r a t a r d y 
d e n i a l . 

On the r e m a i n i n g i s s u e s of c l a i m a n t ' s e n t i t l e m e n t to temporary 
d i s a b i l i t y beyond September 1980, the proper c omputation of c l a i m 
a n t ' s temporary d i s a b i l i t y b e n e f i t s , and a p e n a l t y f o r t e r m i n a t i o n 
o f temporary d i s a b i l i t y b e n e f i t s i n September 1980, we a f f i r m and 
adopt the r e l e v a n t p o r t i o n s of the R e f e r e e ' s o r d e r . 

ORDER 
' i 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 5, 1983 i s a f f i r m e d i n p a r t 
a n d ' r e v e r s e d i n p a r t . T h a t p o r t i o n t h a t a s s e s s e d "a p e n a l t y of 25 
p e r c e n t of the c o s t of the m e d i c a l s e r v i c e s , s p e c i f i c a l l y s u r g e r y " 
i s r e v e r s e d . The remainder of the R e f e r e e ' s o r d e r i s a f f i r m e d . 

C l a i m a n t ' s a t t o r n e y i s awarded $400 as a r e a s o n a b l e a t t o r n e y ' s 
f e e f o r s e r v i c e s r e n d e r e d on Board r e v i e w i n c o n n e c t i o n w i t h the 
i s s u e s of the c o m p e n s a b i l i t y of s u r g e r y and c l a i m a n t ' s e n t i t l e m e n t 
t o c o mpensation f o r temporary d i s a b i l i t y , to be p a i d by the 
i n s u r e r . 

TIMOTHY D. MARTINEZ, C l a i m a n t Own M o t i o n 8 3 - 0 2 5 0 M 
A l l e n & V i c k , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 1 4 , 1 9 8 3 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y Own M o t i o n O r d e r 

The S A I F C o r p o r a t i o n has r e q u e s t e d t h a t the Board, i n the 
e x e r c i s e of i t s own motion a u t h o r i t y , s e t a s i d e a S t i p u l a t i o n 
d a t e d December 10, 1981, e n t e r e d i n t o by and between S A I F and 
c l a i m a n t i n the a b o v e - r e f e r e n c e d c l a i m and C l a i m No. D 403183 
( r e l a t i v e t o a S e p t e m b e r s , 1979 i n j u r y ) . We f i n d t h a t S A I F ' s 
a p p l i c a t i o n to the Board i s not a proper s u b j e c t f o r c o n s i d e r a t i o n 
by the Board p u r s u a n t to the p r o v i s i o n s of ORS 656.278. For the 
f o l l o w i n g r e a s o n s , we deny S A I F ' s r e q u e s t f o r own motion r e l i e f 
and r e f e r t h i s m a t t e r to the H e a r i n g s D i v i s i o n f o r the i n i t i a t i o n 
of p r o c e e d i n g s p u r s u a n t to ORS 656.283. 

A r e q u e s t f o r r e l i e f g e n e r a l l y w i l l not be c o n s i d e r e d by the 
Board i n the e x e r c i s e of i t s own motion a u t h o r i t y w h i l e o t h e r 
a d m i n i s t r a t i v e or j u d i c i a l r emedies a r e a v a i l a b l e . OAR 
436-83-810 (1) (a) . See a l s o ORS 656.278 (2) and P e t e r A. Z a k l a n , 35 
Van N a t t a 716, 719-723 ( 1 9 8 3 ) . ~ ~ ~ 

The document i n q u e s t i o n i s e n t i t l e d S t i p u l a t i o n and Order of 
D i s m i s s a l . By i t s terms c l a i m a n t was g r a n t e d a d d i t i o n a l permanent 
d i s a b i l i t y , o u t of which c l a i m a n t ' s a t t o r n e y r e c e i v e d an 
a t t o r n e y ' s f e e ; S A I F r e c o v e r e d an overpayment of temporary 
d i s a b i l i t y b e n e f i t s ; i t was agreed t h a t c l a i m a n t ' s c o m p l a i n t s of 
p a i n i n h i s neck and s h o u l d e r were not r e l a t e d to e i t h e r 
i n d u s t r i a l i n j u r y c l a i m ; and c l a i m a n t ' s pending h e a r i n g r e q u e s t 
was d i s m i s s e d . T h i s S t i p u l a t i o n and Order of D i s m i s s a l was 
approved by a R e f e r e e on December 10, 1981. 

I n Mary Lou C l a y p o o l , 34 Van N a t t a 943 ( 1 9 8 2 ) , i n a d d i t i o n t o 
d i s c u s s i n g the grounds upon which a d i s p u t e d c l a i m s e t t l e m e n t or 
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s t i p u l a t e d s e t t l e m e n t may be s e t a s i d e , the Board d i s c u s s e d t h e 
n a t u r e of such s t i p u l a t i o n s and whether, upon a p p r o v a l by a 
R e f e r e e or the Board, they s h a r e the same c h a r a c t e r i s t i c s o f 
f i n a l i t y a s o t h e r agency o r d e r s . See g e n e r a l l y ORS 6 5 6 . 2 8 9 ( 3 ) , 
6 5 6 . 2 9 5 ( 8 ) . 

"The a c t i o n of a R e f e r e e or the Board i n 
a p p r o v i n g a d i s p u t e d c l a i m s e t t l e m e n t [or a 
s t i p u l a t e d s e t t l e m e n t award] i s u s u a l l y 
e x p r e s s e d i n the form of an ' o r d e r . ' 
Nothing i n the s t a t u t e r e q u i r e s an o r d e r o f 
a p p r o v a l . E x p r e s s i o n of a p p r o v a l i n t h e 
form of an or d e r i s l a r g e l y c u s t o m a r y . 
That, custom i s a matter of e f f i c i e n c y when 
a pending r e q u e s t f o r h e a r i n g or r e q u e s t 
f o r Board r e v i e w i s d i s m i s s e d upon a p p r o v a l 
of a d i s p u t e d c l a i m s e t t l e m e n t . The 

I e f f i c i e n c y i s t h a t a s i n g l e s i g n a t u r e or 
group of s i g n a t u r e s on a s i n g l e document 
s i m u l t a n e o u s l y r e s u l t s i n a p p r o v a l of the 
d i s p u t e d c l a i m s e t t l e m e n t and d i s m i s s a l of 
the pending h e a r i n g / r e v i e w r e q u e s t . But a s 
a mat t e r of t e c h n i c a l a d m i n i s t r a t i v e l a w, 
the o n l y o r d e r i s the or d e r of d i s m i s s a l ; 
the s i m u l t a n e o u s a p p r o v a l of t h e d i s p u t e d 
c l a i m s e t t l e m e n t does not become an o r d e r 
i n g e n e r a l a d m i n i s t r a t i v e law or 
s p e c i f i c a l l y under ORS c h . 656 me r e l y 
because i t i s embodied f o r c o n v e n i e n c e i n 
the same document. 

* * * 

" I n summary, an o r d e r of d i s m i s s a l --
e n t e r e d b e c a use of a p p r o v a l of a d i s p u t e d 
c l a i m s e t t l e m e n t or f o r any o t h e r r e a s o n --
i s f i n a l i f not a p p e a l e d w i t h i n 30 d a y s , 
but the a c t i o n of a p p r o v i n g a d i s p u t e d 
c l a i m s e t t l e m e n t [or s t i p u l a t e d s e t t l e m e n t 
award] does not a c q u i r e t h e same 
f i n a l i t y . " 34 Van N a t t a a t 945, 946. 

I t f o l l o w s , t h e r e f o r e , t h a t when a p a r t y c h a l l e n g e s a 
d i s p u t e d c l a i m s e t t l e m e n t or s t i p u l a t e d s e t t l e m e n t award and 
r e q u e s t s t h a t i t be s e t a s i d e , the proper p r o c e d u r e f o r r e q u e s t i n g 
s u c h r e l i e f , which i s a " q u e s t i o n c o n c e r n i n g a c l a i m , " i s to 
r e q u e s t a h e a r i n g p u r s u a n t to ORS 656.283. As we p r e v i o u s l y have 
s t a t e d , v a c a t i n g a p r i o r s e t t l e m e n t i s an e x t r a o r d i n a r y remedy to 
be g r a n t e d s p a r i n g l y o n l y i n the most extreme s i t u a t i o n s , James 
Leppe, 31 Van N a t t a 130 ( 1 9 8 1 ) , Mary Lou C l a y p o o l , s u p r a , 34 Van 
N a t t a a t 946. The proper p r o c e d u r a l avenue to f o l l o w when 
r e q u e s t i n g t h i s e x t r a o r d i n a r y r e l i e f i s to r e q u e s t a h e a r i n g , a s 
opposed to r e q u e s t i n g own motion r e l i e f p u r s u a n t to ORS 656.278. 

A c c o r d i n g l y , we c o n s t r u e the m a t e r i a l t h a t has been s u b m i t t e d 
to us o s t e n s i b l y under our own motion a u t h o r i t y a s a r e q u e s t f o r 
h e a r i n g p u r s u a n t to ORS 656.283. T h i s i s a new h e a r i n g r e q u e s t 
made by the S A I F C o r p o r a t i o n , and any d i s p o s i t i o n made by a 
R e f e r e e i s p u r s u a n t to ORS 656.289. T h i s o r d e r does not 
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c o n s t i t u t e an own motion r e f e r r a l by t he Board under the 
p r o v i s i o n s of OAR 436-83-820. 

ORDER 

S A I F ' s r e q u e s t f o r own motion r e l i e f i s d e n i e d . T h i s m a t t e r 
i s r e f e r r e d to the H e a r i n g s D i v i s i o n f o r the i n i t i a t i o n of 
p r o c e e d i n g s p u r s u a n t to ORS 656.283. 

Reviewed by Board Members B a r n e s and F e r r i s . 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e Gemmell's o r d e r w h i c h 
m o d i f i e d the August 4, 1982 D e t e r m i n a t i o n Order by i n c r e a s i n g 
c l a i m a n t ' s award of u n s c h e d u l e d d i s a b i l i t y compensation from 15% t o 
45% of the maximum a l l o w a b l e f o r permanent p a r t i a l d i s a b i l i t y . The 
i n s u r e r c o n t e n d s t h a t the award i s e x c e s s i v e . We a g r e e and modify 
the award. 

C l a i m a n t s u s t a i n e d a compensable i n j u r y to her neck, r i g h t 
s h o u l d e r and r i g h t arm on November 5, 1980 when she s l i p p e d and 
f e l l down the s t e p s of a s c h o o l bus. As a r e s u l t c l a i m a n t was l e f t 
w i t h m i l d r a d i c u l i t i s of her r i g h t upper e x t r e m i t y , m i l d c e r v i c a l 
s p o n d y l o l y s i s a t C5-6, c e r v i c a l and r i g h t s h o u l d e r s t r a i n and a 
p a i n syndrome from which she s u f f e r s c o n s t a n t moderate a c h i n g p a i n . 
C l a i m a n t now has l i m i t a t i o n s i n a l l the p l a n e s of range of motion 
i n her c e r v i c a l s p i n e . Her p h y s i c i a n has l i m i t e d her to l i g h t work 
(no l i f t i n g over 20 pounds) and has l i m i t e d her from a c t i v i t y 
i n v o l v i n g r e p e t i t i v e b ending, l i f t i n g , s t o o p i n g , p u s h i n g , p u l l i n g , 
c l i m b i n g or c r a w l i n g . C l a i m a n t i s 38 y e a r s of age and p o s s e s s e s a 
h i g h s c h o o l e d u c a t i o n . She was i n j u r e d w h i l e working as a s c h o o l 
bus d r i v e r , a j o b she had h e l d f o r s e v e n y e a r s . Bus d r i v i n g i s 
the o n l y p a i d j o b she has e v e r h e l d , and she i s now p r e c l u d e d from 
working a t t h a t j o b due to her p h y s i c a l r e s t r i c t i o n s . 

A l t h ough we f i n d t h a t c l a i m a n t has s u f f e r e d a r e d u c t i o n i n 
her a b i l i t y to o b t a i n and h o l d g a i n f u l employment, we f i n d t h a t , 
when a p p l y i n g the above f a c t s to the g u i d e l i n e s a t OAR 436-65-600, 
e t s e q . , and comparing t h i s c a s e to o t h e r s i m i l a r c a s e s , c l a i m a n t 
would be p r o p e r l y compensated by an award of 30% u n s c h e d u l e d d i s 
a b i l i t y c o m p e n s a t i o n . 

The R e f e r e e ' s o r d e r d a t e d March 14, 1983 i s m o d i f i e d . C l a i m 
a n t i s awarded 96° f o r 30% u n s c h e d u l e d d i s a b i l i t y compensation f o r 
her neck i n j u r y . T h i s award i s i n l i e u of p r i o r awards. C l a i m 
a n t ' s a t t o r n e y ' s f e e s s h a l l be a d j u s t e d a c c o r d i n g l y . 

MILDRED E . M 0 R E L L I , C l a i m a n t 
M i c h a e l D y e , C l a i m a n t ' s A t t o r n e y 
G a r y J o n e s , D e f e n s e A t t o r n e y 

WCB 8 2 - 0 7 6 2 3 • 
S e p t e m b e r 1 4 , 1 9 8 3 
O r d e r on R e v i e w 

ORDER 
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DALLAS C. POAGE, C l a i m a n t WCB 8 2 - 0 0 5 5 5 
B a r t o n & A r m b r u s t e r , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 1 4 , 1 9 8 3 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members Barn e s and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e N i c h o l s * o r d e r 
which s e t a s i d e i t s d e n i a l of c l a i m a n t ' s m e n t a l s t r e s s c l a i m . The 
i s s u e i s c o m p e n s a b i l i t y . 

C l a i m a n t was employed a s a p o l i c e s e r g e a n t . I n September 1981 
a p e r s o n who was under a r r e s t , h a n d c u f f e d and hobbled s p i t i n 
c l a i m a n t ' s mouth. C l a i m a n t r e a c t e d by k i c k i n g the a r r e s t e d p e r s o n 
i n t h e head. C l a i m a n t ' s employer r e a c t e d by f i r s t s u s p e n d i n g 
c l a i m a n t w i t h pay d u r i n g an i n v e s t i g a t i o n , then t r a n s f e r r i n g 
c l a i m a n t to a desk j o b i n the p o l i c e department and u l t i m a t e l y 
t e r m i n a t i n g c l a i m a n t ' s employment i n J a n u a r y 1983. 

I n October 1981 c l a i m a n t f i l e d an 801 c l a i m f o r m , a l l e g i n g he 
"became v e r y d e p r e s s e d Idue] to i n t e r n a l i n v e s t i g a t i o n a w a i t i n g 
d i s c i p l i n a r y a c t i o n . " About the same ti m e , c l a i m a n t began 
r e c e i v i n g p s y c h i a t r i c t r e a t m e n t . 

The R e f e r e e s e e m i n g l y c o n c l u d e d t h a t c l a i m a n t ' s s t r e s s c l a i m 
a r o s e w i t h i n the scope of c l a i m a n t ' s employment under McGarrah v. 
S A I F , 59 Or App 488 ( 1 9 8 2 ) . Although we t h i n k the i s s u e i s o n l y 
t a n g e n t i a l l y r a i s e d , we do not n e c e s s a r i l y a g r e e . I t i s c l e a r t h a t 
i n j u r i e s s u s t a i n e d w h i l e engaged i n a c t i v i t y t h a t an employer has 
p r o h i b i t e d a r e not compensable. For example, i n F r o s t y v. S A I F , 24 
Or App 851 ( 1 9 7 6 ) , c l a i m a n t was a c h a r t e r bus d r i v e r who'took a 
group s k i i n g , went s k i i n g h i m s e l f d e s p i t e i n s t r u c t i o n s from h i s 
employer not to do s o , and was i n j u r e d w h i l e s k i i n g ; the c o u r t con
c l u d e d t h a t c l a i m a n t ' s i n j u r i e s d i d not a r i s e w i t h i n the scope of 
h i s employment. I n McGar r a h , the c o u r t mentioned a h y p o t h e t i c a l 
based on the F r o s t y f a c t s : 

"A b e t t e r t e s t of the Board's r u l e , i n i t s 
f a c e , might be p r e s e n t e d i f the c l a i m a n t i n 
F r o s t y s u f f e r e d a p s y c h o l o g i c a l d i s a b i l i t y 
a s a d i r e c t r e s u l t of h i s s u p e r v i s o r h a v i n g 
c a s t i g a t e d him s e v e r e l y f o r h a v i n g s k i i e d 
w h i l e on a c h a r t e r r u n , c o n t r a r y t o e x p r e s s 
i n s t r u c t i o n s , even though he performed w e l l 
the j o b f o r which he was h i r e d . " 59 Or App 
a t 454. 

The c o u r t s t a t e d : 

"That q u e s t i o n , however, i s not p r e s e n t e d 
h e r e and we do not d e c i d e i t . " I b i d . 

We t h i n k the f a c t s of t h i s case p r e s e n t e x a c t l y the same ques
t i o n a s the h y p o t h e t i c a l drawn from F r o s t y . T h i s c l a i m a n t has been 
s u b j e c t e d to employer d i s c i p l i n e f o r h a v i n g a s s a u l t e d a p r i s o n e r i n 
h i s c u s t o d y c o n t r a r y t o e x p r e s s i n s t r u c t i o n s . I t i s q u i t e c l e a r 
t h a t a c l a i m f o r p h y s i c a l d i s a b i l i t y s u s t a i n e d w h i l e a s s a u l t i n g a 
p r i s o n e r would not be compensable, as i l l u s t r a t e d by Wayne 
P a t t e r s o n , 34 Van N a t t a 1493 ( 1 9 8 2 ) : 
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" C l a i m a n t . . . g r o s s l y d e v i a t e d from what 
he had t o u n d e r s t a n d to be h i s j o b d u t i e s 
by p h y s i c a l l y a t t a c k i n g a p e r s o n i n h i s 
custody, and to whom he had a t l e a s t some 
duty of c a r e . I n s h o r t , c l a i m a n t l s i n j u r y 
was s u s t a i n e d . . . w h i l e doing something 
he had no r i g h t to do i n c o n n e c t i o n w i t h 
h i s employment or a n y t h i n g e l s e . " 

How t h e n can employer d i s c i p l i n a r y a c t i o n f o r engaging i n e x a c t l y 
the same p r o h i b i t e d a c t i v i t y p o s s i b l y l e a d to a compensable c l a i m 
f o r p s y c h o l o g i c a l d i s a b i l i t y ? The C o u r t of A p p e a l s ' d e c i s i o n i n 
McGarrah does not answer t h a t q u e s t i o n ; i n d e e d , i t e x p r e s s l y l e a v e s 
t h a t q u e s t i o n unanswered. S i n c e we t h i n k the p a r t i e s ' arguments i n 
t h i s c a s e o n l y t a n g e n t i a l l y r a i s e t h a t q u e s t i o n , and s i n c e the 
McGarrah c a s e i s now pending i n the Supreme C o u r t , we a l s o w i l l 
l e a v e t h a t q u e s t i o n unanswered f o r p u r p o s e s of t h i s c a s e . 

The p a r t i e s ' arguments f o c u s , i n s t e a d , p r i m a r i l y on the r u l e 
r e q u i r i n g major work c a u s a t i o n to e s t a b l i s h the c o m p e n s a b i l i t y o f 
an o c c u p a t i o n a l d i s e a s e . 

T here i s l i t t l e d i s p u t e i n the e v i d e n c e . A f t e r the i n c i d e n t 
of September 1981, c l a i m a n t was t r e a t e d or examined by Dr. 
O k s e n h o l t , Dr. K u t t n e r and a P s y c h o l o g i c a l C o n s u l t a n t s p a n e l . We 
f i n d Dr. K u t t n e r ' s d e p o s i t i o n and the comprehensive P s y c h o l o g i c a l 
C o n s u l t a n t s r e p o r t s to be most h e l p f u l . A l l d o c t o r s i n v o l v e d 
g e n e r a l l y a g r e e t h a t c l a i m a n t had v a r i o u s p r e - e x i s t i n g p e r s o n a l i t y 
d i s o r d e r s and w e a k n e s s e s . A l l d o c t o r s i n v o l v e d g e n e r a l l y a g r e e 
t h a t t h e r e were nonemployment s o u r c e s of s t r e s s i n c l a i m a n t ' s l i f e , 
i n c l u d i n g problems i n h i s m a r r i a g e , problems a s s o c i a t e d w i t h h i s 
r e l a t i o n s h i p w i t h h i s m i s t r e s s and problems i n c o n n e c t i o n w i t h t h e 
h e a l t h o f h i s p a r e n t s and h i s r e l a t i o n s h i p s w i t h h i s b r o t h e r s . A l l 
d o c t o r s i n v o l v e d g e n e r a l l y a g r e e t h a t t h e r e were employment s o u r c e s 
of s t r e s s i n c l a i m a n t ' s l i f e . Dr. K u t t n e r ' s d e p o s i t i o n c o n t a i n s 
the most comprehensive i d e n t i f i c a t i o n of the employment s t r e s s : 
what c l a i m a n t p e r c e i v e d a s h o s t i l i t y toward him by the C h i e f of 
P o l i c e f o r s e v e r a l y e a r s b e f o r e the September 1981 i n c i d e n t ; what 
c l a i m a n t p e r c e i v e d a s some form of c o n s p i r a c y toward him by h i s 
f e l l o w p o l i c e o f f i c e r s ; the l o s s of s e l f - e s t e e m a s s o c i a t e d w i t h the 
l o s s of h i s j o b because of the September 1981 i n c i d e n t ; and a s e n s e 
of b e t r a y a l b e c a u s e h i s f e l l o w o f f i c e r s " r a t t e d " on him by 
r e p o r t i n g h i s a t t a c k on h i s p r i s o n e r i n September 1981. 

The s i g n i f i c a n t a r e a of d i s a g r e e m e n t i n the m e d i c a l e v i d e n c e 
i n v o l v e s the r e l a t i v e n a t u r e and magnitude of the work and nonwork 
c a u s a t i o n of c l a i m a n t ' s p s y c h o l o g i c a l d i s a b i l i t y . The P s y c h o l o g i 
c a l C o n s u l t a n t s p a n e l o p i n e d t h a t s t r e s s i n c o n n e c t i o n w i t h c l a i m 
a n t ' s work amounted to no more than 5% of the c a u s e of c l a i m a n t ' s 
p s y c h o l o g i c a l d i s a b i l i t y . I n h i s d e p o s i t i o n , Dr. K u t t n e r a t f i r s t 
e x p r e s s e d some r e l u c t a n c e to q u a n t i f y c a u s a t i o n so p r e c i s e l y but 
u l t i m a t e l y s t a t e d he a g r e e d t h a t the p a n e l ' s o p i n i o n was " i n the 
b a l l p a r k " a s f a r a s b e i n g s i m i l a r to h i s own. Dr. O k s e n h o l t , who 
i s a p p a r e n t l y a g e n e r a l p r a c t i t i o n e r , opined w i t h o u t e x p l a n a t i o n 
t h a t c l a i m a n t ' s p s y c h o l o g i c a l d i s a b i l i t y was p r i n c i p a l l y r e l a t e d 
to h i s j o b . 

Were t h i s t h e o n l y e v i d e n c e , we would f e e l q u i t e c o m f o r t a b l e 
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i n f i n d i n g t h a t c l a i m a n t has not proven major work c a u s a t i o n . The 
c o n c l u s i o n s of P s y c h o l o g i c a l C o n s u l t a n t s and Dr. K u t t n e r -- t h a t 
work c a u s a t i o n was i n the b a l l p a r k of 5% -- a r e c l e a r l y i n c o n s i s 
t e n t w i t h a f i n d i n g of major work c a u s a t i o n . And the edge on both 
e x p l a n a t i o n f o r o p i n i o n s and e x p e r t i s e has to go to P s y c h o l o g i c a l 
C o n s u l t a n t s and Dr. K u t t n e r over Dr. O k s e n h o l t . 

I n h i s d e p o s i t i o n , however, Dr. K u t t n e r went on to t e s t i f y : 

"A. * * * I do f e e l t h a t t h i s o n - t h e - j o b 
trauma t h a t we have d e s c r i b e d was the 
t r i g g e r i n g s t i m u l u s . * * * I'm not s u r e 
i f Oregon Workers' Compensation l a w s a r e 
t h a t f a i r to a l l p a r t i e s i n v o l v e d , but I 
know we need to a d d r e s s o u r s e l f t o the 

l i m i t a t i o n s p r o v i d e d w i t h i n t h a t a r e a . 
S u f f i c e i t to say i f t h a t i n c i d e n t had not 
happened, I don't t h i n k he would have gone 
over the b r i n k . He might have had a l i t t l e 
rough s p o t . I t h i n k he might have been 
t e n s e ; he might have been l e s s e f f e c t i v e on 
the j o b f o r a w h i l e . I don't t h i n k we would 
have s e e n a n y t h i n g to t h i s d egree . . . 

* * * 

"Q. A l l r i g h t . The P s y c h o l o g i c a l C o n s u l 
t a n t s s e t a p e r c e n t a g e d i s a b i l i t y r e l a t e d 
to the i n j u r y s t r e s s on the j o b a t two to 
f i v e p e r c e n t . Then they s a i d d i s a b i l i t y 
r e l a t e d to o t h e r f a c t o r s , 50 p e r c e n t . Now, 
how do you r e c o n c i l e your o p i n i o n t h a t t h i s 
p a r t i c u l a r i n c i d e n t was the t r i g g e r i n g e v e n t 
and your a g r e e i n g w i t h the P s y c h o l o g i c a l 
C o n s u l t a n t s t h a t i t was two to f i v e t o t a l 
s t r e s s . Could you e x p l a i n t h a t , p l e a s e . 

"A. Y e s . * * * I f the c a m e l 's back i s 
a l r e a d y o v e r l o a d e d , i t d o e s n ' t t a k e much to 
break i t . And he was -- we're t a l k i n g about 
a r e l a t i v e l y weak back, p s y c h o l o g i c a l l y 
s p e a k i n g ; combined w i t h a l o t of o t h e r 
s t r e s s e s and adding a l i t t l e b i t more p r e s 
s u r e on t h i s was p r o b a b l y f a i r l y c o n s i d e r 
a b l e p r e s s u r e , because i t f i t s t h i s man's 
p a r t i c u l a r l y c o n s t i t u t i o n a l problems of 
m a s c u l i n i t y and b e i n g a c c e p t e d and t h a t 
type of t h i n g . 

"Q. So i s t h a t the r e a s o n why even i f we 
were to concede t h a t o n l y two to f i v e p e r 
c e n t of t h i s t o t a l s t r e s s was p a r t i c u l a r l y 
o n - t h e - j o b r e l a t e d we would f i n d t h a t t h a t 
i s what t r i g g e r e d or c a u s e d to a r e a s o n a b l e 
m e d i c a l c e r t a i n t y the d i s a b i l i t y syndrome 
t h a t you d i a g n o s e d ? 
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"A. Y e s . I t h i n k t h i s i s a f a i r b e t . 
T h e r e a r e many o t h e r t y p e s of s t r e s s e s t h a t 
you or I might f i n d v e r y u p s e t t i n g , but I 
don't t h i n k would have been a s a f f e c t i n g t o 
him a s t h i s p a r t i c u l a r i n c i d e n t was." 

The R e f e r e e ' s o r d e r r e l i e d upon t h i s s t r a w - t h a t - b r o k e - t h e - b a c k 
r e a s o n i n g i n f i n d i n g the c l a i m compensable. C l a i m a n t ' s arguments 
on r e v i e w r e l y on t h i s same r e a s o n i n g i n d e f e n s e of the R e f e r e e ' s 
c o n c l u s i o n . 

So l o n g a s the i s s u e i s the c o m p e n s a b i l i t y o f an o c c u p a t i o n a l 
d i s e a s e , we do not u n d e r s t a n d a " s t r a w " of work c a u s a t i o n to be 
s u f f i c i e n t . The c l a s s i c f o r m u l a t i o n of the m a j o r - c a u s a t i o n t e s t i n 
James v . S A I F , 290 Or 343 ( 1 9 8 1 ) , and S A I F v . G y g i , 55 Or App 570 
( 1 9 8 2 ) , r e q u i r e s comparing work c a u s a t i o n and nonwork c a u s a t i o n of 
a g i v e n r e s u l t ( d i s e a s e ) and d e t e r m i n i n g which p r e d o m i n a t e s . We 
t h i n k i t i s i m p l i c i t i n t h a t f o r m u l a t i o n t h a t the l e s s e r c a u s a l 
f o r c e c a n be the f i n a l i n c r e m e n t of c a u s a t i o n t h a t p r o d u c e s a g i v e n 
r e s u l t ( d i s e a s e ) . We t h i n k i t i s c l e a r t h a t the f i n a l i n c r e m e n t of 
c a u s a t i o n i s n o t the same a s major c a u s a t i o n . For example, i f t h e 
e v i d e n c e i n a c a s e e s t a b l i s h e d t h a t a w o r k e r ' s employment e n v i r o n 
ment was r e s p o n s i b l e f o r 90% of the c a u s e of a d i s e a s e , we do not 
t h i n k anyone would s e r i o u s l y contend t h a t the d i s e a s e i s not com
p e n s a b l e b e c a u s e the u l t i m a t e p r e c i p i t a t i n g c a u s e of d i s a b i l i t y was 
n o t work r e l a t e d . C f . Geenty y. H y s t e r f I n c . , 23 Or App 146 (1975) 
( w o r k e r ' s d e g e n e r a t i v e upper back d i s e a s e , which f i r s t became mani
f e s t o f f the j o b when he l e a n e d over i n bed to k i s s h i s w i f e , h e l d 
c o m p e n s a b l e ) . C o n v e r s e l y , i t f o l l o w s t h a t , when nonemployment 
f a c t o r s a r e the major c a u s e (many s t r a w s ) , a d i s e a s e c l a i m i s not 
compensable j u s t b e c a u s e employment f a c t o r s were the l a s t s t r a w . 

On the o t h e r hand, i f t h i s were an i n j u r y c l a i m , i n which the 
r e l e v a n t s t a n d a r d i s m a t e r i a l c a u s a t i o n , then a n a l y s i s about s t r a w s 
b r e a k i n g b a c k s would be r e l e v a n t and p o s s i b l y d i s p o s i t i v e . Which 
b r i n g s us to the f i n a l q u e s t i o n of whether we s h o u l d view t h i s 
c l a i m a s b e i n g more i n the n a t u r e of an i n j u r y c l a i m . We t h i n k 
t h i s i s a b o r d e r l i n e s i t u a t i o n . To the e x t e n t t h a t c l a i m a n t i s 
r e l y i n g on s t r e s s w i t h h i s s u p e r v i s o r over a p e r i o d of y e a r s , h i s 
c l a i m i s r a t h e r c l e a r l y f o r an o c c u p a t i o n a l d i s e a s e . To the e x t e n t 
t h a t c l a i m a n t i s r e l y i n g on the s p e c i f i c d i s c i p l i n a r y i n c i d e n t 
a f t e r he a t t a c k e d a p r i s o n e r -- what Dr. K u t t n e r c a l l e d an 
" o n - t h e - j o b trauma" and " t r i g g e r i n g s t i m u l u s " -- h i s c l a i m seems t o 
move q u i t e a ways toward the i n j u r y end of the s p e c t r u m . Based on 
the 801 c l a i m form t h a t c l a i m a n t e x e c u t e d , h i s c l a i m was a p p a r e n t l y 
f i r s t made on a d i s e a s e t h e o r y . S A I F c l e a r l y d e n i e d the c l a i m a s 
one f o r o c c u p a t i o n a l d i s e a s e on December 14, 1981. At the b e g i n 
n i n g of t h e h e a r i n g , c l a i m a n t ' s a t t o r n e y a g r e e d w i t h the R e f e r e e ' s 
s t a t e m e n t t h a t the i s s u e was "the c o m p e n s a b i l i t y of the d e n i e d 
o c c u p a t i o n a l d i s e a s e c l a i m . " Y e t , p e r p l e x i n g l y , a m a j o r i t y of 
c l a i m a n t ' s p r e s e n t arguments b e f o r e the Board a r e based on i n j u r y 
c l a i m / m a t e r i a l c a u s a t i o n p r e c e d e n t s and d o c t r i n e . Under a l l t h e s e 
c i r c u m s t a n c e s , d e s p i t e some doubt s , we a r e u n w i l l i n g now t o d e c i d e 
a d i f f e r e n t i s s u e than the s t a t e d i s s u e a t h e a r i n g . 

Viewed a s a c l a i m f o r o c c u p a t i o n a l d i s e a s e , we c o n c l u d e t h a t 
c l a i m a n t has not e s t a b l i s h e d major work c a u s a t i o n . 
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ORDER 

, The R e f e r e e ' s o r d e r d a t e d October 15, 1982 i s r e v e r s e d . The 
S A I F C o r p o r a t i o n ' s d e n i a l d a t e d December 14, 1981 i s r e i n s t a t e d 
and a f f i r m e d . 

ALLEN L . REED, C l a i m a n t Own Motion 82-0155M 
E v o h l F. Malagon, C l a i m a n t ' s A t t o r n e y S e p t e m b e r 14, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y Own Motion O r d e r 

C l a i m a n t , by and through h i s a t t o r n e y , has r e q u e s t e d t h a t the 
Board e x e r c i s e i t s own motion a u t h o r i t y and g r a n t c l a i m a n t the 
f o l l o w i n g r e l i e f : 

"That the Board e i t h e r s e t a s i d e i t s A p r i l 
[Own Motion D e t e r m i n a t i o n ] Order and reopen 
t h i s c l a i m f o r the p r o v i s i o n of t h e 
s e r v i c e s recommended by D r s . Smith and 
Fagan o r , i n the a l t e r n a t i v e , t h a t the 
Board g r a n t c l a i m a n t an award of permanent 
t o t a l d i s a b i l i t y . " 

By an Own Motion D e t e r m i n a t i o n d a t e d A p r i l 22, 1983, t h e 
Board awarded c l a i m a n t compensation f o r temporary t o t a l d i s a b i l i t y 
from June 8, 1982, through March 14, 1983, and g r a n t e d c l a i m a n t an 
a d d i t i o n a l u n s c h e d u l e d permanent d i s a b i l i t y award e q u a l to 20% of 
the maximum a l l o w a b l e , f o r a t o t a l u n s c h e d u l e d award of 50% f o r 
i n j u r y to c l a i m a n t ' s low back. The Board p r e v i o u s l y had reopened 
t h i s J u l y 5, 1974 i n d u s t r i a l i n j u r y c l a i m by a December 27, 1982 
Own Motion O r d e r . 

Most of the i n f o r m a t i o n s u b m i t t e d i n s u p p o r t of c l a i m a n t ' s 
renewed r e q u e s t f o r own motion r e l i e f r e l a t e s to an a p p a r e n t c l a i m 
fo r m e d i c a l s e r v i c e s i n the form of a r e q u e s t f o r a u t h o r i z a t i o n of 
an e l e c t i v e s u r g i c a l p r o c e d u r e recommended by Dr. Donald T. 
Sm i t h . T h e r e a l s o i s an i s s u e l u r k i n g i n the background 
c o n c e r n i n g whether S A I F s h o u l d pay f o r a p s y c h i a t r i c e v a l u a t i o n 
which has been s u g g e s t e d , a p p a r e n t l y f o r the purpose of 
d e t e r m i n i n g whether c l a i m a n t i s a good c a n d i d a t e f o r the proposed 
s u r g i c a l p r o c e d u r e . 

T h e r e a p p e a r s to be no c o n t e n t i o n t h a t c l a i m a n t ' s c o n d i t i o n 
has worsened s i n c e the l a s t arrangement of compensation h e r e i n , 
i . e . , the Board's A p r i l 22, 1983 Own Motion D e t e r m i n a t i o n . Nor 
would any such c o n t e n t i o n appear to be s u p p o r t e d by the 
i n f o r m a t i o n p r e s e n t l y b e f o r e the Board. The Board's most r e c e n t 
Own Motion D e t e r m i n a t i o n a p p e a r s to be w e l l - f o u n d e d i n law and 
f a c t . The c l a i m a n t ' s r e q u e s t t h a t the Board reopen t h i s c l a i m f o r 
the p r o v i s i o n of m e d i c a l s e r v i c e s i s not a proper s u b j e c t of a 
r e q u e s t f o r own motion r e l i e f . ORS 6 5 6 . 2 4 5 ( 2 ) . Donald L . L e n t z , 
35 Van N a t t a 1084 ( J u l y 20, 1 9 8 3 ) . 

C l a i m a n t has a pending h e a r i n g r e q u e s t i n WCB Ca s e No. 
83-03881. C l a i m a n t ' s h e a r i n g r e q u e s t , d a t e d A p r i l 25, 1983, 
d e s i g n a t e s f u r t h e r m e d i c a l t r e a t m e n t , p e n a l t i e s and a t t o r n e y f e e s , 
and S A I F ' s a l l e g e d f a i l u r e to comply w i t h the terms of a November 
1982 s t i p u l a t e d o r d e r whereby S A I F a g r e e d to p r o v i d e c e r t a i n 
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m e d i c a l c a r e p u r s u a n t to ORS 656.245. T h i s l i t i g a t i o n r e c e n t l y 
has been p l a c e d i n i n a c t i v e s t a t u s . I n view of the n a t u r e of the 
b e n e f i t s c l a i m a n t p r e s e n t l y i s s e e k i n g , we b e l i e v e i t i s more 
a p p r o p r i a t e f o r c l a i m a n t to p u r s u e h i s r emedies p u r s u a n t to ORS 
656.245. We f i n d no b a s i s f o r g r a n t i n g the r e l i e f p r e s e n t l y 
r e q u e s t e d p u r s u a n t to ORS 656.278. A c c o r d i n g l y , c l a i m a n t ' s 
renewed r e q u e s t f o r own motion r e l i e f i s d e n i e d . 

I T I S SO ORDERED. 

B I L L SAVAGE, C l a i m a n t WCB 81-05638 
R i n g l e , Herndon, e t a l . , C l a i m a n t ' s A t t o r n e y s September 14, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 
Reviewed by Board Members Barn e s and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of t h a t p o r t i o n of 
R e f e r e e Menashe's o r d e r which awarded c l a i m a n t b e n e f i t s f o r 
permanent t o t a l d i s a b i l i t y . 

C l a i m a n t , who was 51 y e a r s of age a t the time o f the h e a r i n g , 
s u f f e r e d a compensable i n j u r y to h i s low back on A p r i l 22, 1977 
w h i l e employed a s a deputy s h e r i f f f o r Clackamas County. The 
i n j u r y was d i a g n o s e d a s a l u m b o s a c r a l s t r a i n . C l a i m a n t was a l s o 
found to have a s p o n d y l o l i s t h e s i s a t L 5 . 

S e v e r a l y e a r s p r i o r to h i s 1977 i n j u r y , c l a i m a n t s u s t a i n e d a 
neck i n j u r y which r e s u l t e d i n f r a c t u r e s to the t h i r d , f o u r t h and 
f i f t h c e r v i c a l v e r t e b r a e . Although the f r a c t u r e d v e r t e b r a e h e a l e d , 
c l a i m a n t s u f f e r e d a s e v e r e p s y c h o l o g i c a l r e a c t i o n , v a r i o u s l y 
d i a g n o s e d a s a n x i e t y n e u r o s i s , d e p r e s s i o n and p s y c h o p h y s i o l o g i c a l 
m u s c u l o s k e l e t a l d i s o r d e r , a s a r e s u l t of t h a t i n j u r y . T h i s p s y c h o 
l o g i c a l r e a c t i o n was t r e a t e d by Dr. P a r v a r e s h . T h i s t r e a t m e n t was 
g e n e r a l l y s u c c e s s f u l , but c l a i m a n t d e v e l o p e d a number of p h o b i a s , 
p a r t i c u l a r l y w i t h r e g a r d to m e d i c a l t r e a t m e n t . N e v e r t h e l e s s 
c l a i m a n t f u n c t i o n e d r e l a t i v e l y w e l l p h y s i c a l l y and p s y c h o l o g i c a l l y 
( i . e . , he was a b l e to work) u n t i l h i s 1977 low back i n j u r y . 
F o l l o w i n g t h a t i n j u r y c l a i m a n t e x p e r i e n c e d an e x a c e r b a t i o n of h i s 
u n d e r l y i n g p s y c h o l o g i c a l c o n d i t i o n . Dr. P a r v a r e s h r e l a t e d the 
e x a c e r b a t i o n to the 1977 compensable i n j u r y . 

On September 13, 1977 Dr. Surbaugh d i a g n o s e d a p r o b a b l e h e r n i 
a t e d L4-5 d i s c and recommended t h a t c l a i m a n t undergo a myelogram 
and a p r o b a b l e laminectomy. A p p a r e n t l y due to h i s phobia about 
m e d i c a l t r e a t m e n t , c l a i m a n t r e f u s e d to undergo e i t h e r p r o c e d u r e . 
C l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was e v e n t u a l l y found compensable 
and h i s r e f u s a l to undergo myelogram and s u r g e r y was found r e a s o n 
a b l e a f t e r a h e a r i n g b e f o r e R e f e r e e A i l i n a p r i o r p r o c e e d i n g i n 
1979. 

C l a i m a n t t h e r e a f t e r c o n t i n u e d t o r e c e i v e c o n s e r v a t i v e o r t h o p e 
d i c t r e a t m e n t , p r i m a r i l y from Dr. Conner, and p s y c h i a t r i c t r e a t m e n t 
from Dr. H i g l e y . On F e b r u a r y 26, 1980 Dr. S t o l z b e r g c o n d u c t e d a 
p s y c h i a t r i c e x a m i n a t i o n of c l a i m a n t . Dr. S t o l z b e r g found c l a i m a n t 
to be s u f f e r i n g from a m o d e r a t e l y s e v e r e r e a c t i v e mixed d e p r e s s i o n , 
a n x i e t y s t a t e and p s y c h o n e u r o t i c d i s o r d e r a s a r e s u l t of h i s 1977 
low back i n j u r y and h i s e a r l i e r c e r v i c a l i n j u r y . I t was a l s o noted 
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t h a t c l a i m a n t had a tendency toward s o m a t i c symptoms. Dr. 
S t o l z b e r g c o n c l u d e d t h a t a t the time of her e x a m i n a t i o n t h a t c l a i m -
ant'was "very m i l d l y l i m i t e d , i f a t a l l " by h i s p s y c h i a t r i c c o n d i 
t i o n . Dr. H i g l e y r e p o r t e d on J u l y 30, 1980 t h a t he agre e d w i t h Dr. 
S t o l z b e r g t h a t c l a i m a n t was o n l y m i l d l y l i m i t e d , i f a t a l l , by h i s 
p s y c h i a t r i c c o n d i t i o n . 

A l t h o u g h c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n had improved, h i s 
o r t h o p e d i c c o n d i t i o n g e n e r a l l y remained s t a t i c . However, a s the 
R e f e r e e n o t e d , the p h y s i c i a n s t r e a t i n g c l a i m a n t ' s p h y s i c a l c o n d i 
t i o n have g e n e r a l l y a s s e s s e d c l a i m a n t ' s d i s a b i l i t y from a p s y c h o 
l o g i c a l s t a n d p o i n t , and the p h y s i c i a n s t r e a t i n g h i s p s y c h o l o g i c a l 
c o n d i t i o n have g e n e r a l l y a s s e s s e d c l a i m a n t ' s d i s a b i l i t y from a 
p h y s i c a l s t a n d p o i n t . 

The O r t h o p a e d i c C o n s u l t a n t s r e p o r t e d on A p r i l 28, 1980 t h a t 
c l a i m a n t c o m p l a i n e d of s t e a d y low back p a i n a g g r a v a t e d by j a r r i n g , 
p u l l i n g h a r d , l i f t i n g a n y t h i n g heavy, bending, s t a n d i n g or 
w a l k i n g . They r e p o r t e d t h a t s i t t i n g d i d not t r o u b l e c l a i m a n t but 
d r i v i n g long d i s t a n c e s d i d , and t h a t e x a c e r b a t i o n s of h i s back 
p a i n t r i g g e r e d v o m i t i n g s p e l l s (diagnosed by Dr. H i g l e y a s a 
" s o m a t i c - v i s c e r a l r e f l e x " ) . The C o n s u l t a n t s r e p o r t e d t h a t i t was 
not p o s s i b l e to g i v e an a c c u r a t e e s t i m a t e of c l a i m a n t ' s back 
impairment due to h i s p s y c h o l o g i c a l c o n d i t i o n . 

On June 18, 1980 Dr. H i g l e y r e p o r t e d t h a t c l a i m a n t was 
p h y s i c a l l y d i s a b l e d from work a s deputy s h e r i f f and from j o b s 
i n v o l v i n g p h y s i c a l e f f o r t . Dr. Conner, i n s e v e r a l s u c c i n c t r e p o r t s 
b e g i n n i n g on September 5, 1979, opined t h a t c l a i m a n t was perma
n e n t l y and t o t a l l y d i s a b l e d a s he was unable to perform any r e p e t i 
t i o u s a c t i v i t y i n v o l v i n g bending, s t o o p i n g or s q u a t t i n g f o r any 
p e r i o d of time w i t h o u t e x a c e r b a t i o n s of p a i n , nausea and v o m i t i n g . 

The l a s t complete o r t h o p e d i c e x a m i n a t i o n of c l a i m a n t a p p e a r s 
to have been performed by Dr. Hoff on November 10, 1981. C l a i m 
a n t ' s p h y s i c a l c o n d i t i o n appeared to have been somewhat improved 
s i n c e the A p r i l 28, 1980 e x a m i n a t i o n performed by the O r t h o p a e d i c 
C o n s u l t a n t s . Dr. Hoff found t h a t , a l t h o u g h c l a i m a n t c o m p l a i n e d of 
p a i n , he was a b l e to s t a n d on h i s t o e s and heel's and wal k , and t h a t 
he had adequate s t r e n g t h f o r t h i s e x e r c i s e . No a t r o p h y was noted 
and c l a i m a n t ' s r e f l e x e s were found to be " b r i s k and a c t i v e and 
s y m m e t r i c a l . " Only s l i g h t d e c r e a s e s i n s e n s a t i o n were n o t e d . 
Although c l a i m a n t ' s r a n g e s of back motion were r e s t r i c t e d , he was 
found to have f u l l 90° s t r a i g h t l e g r a i s i n g . Dr. Hoff a p p a r e n t l y 
f e l t t h a t many of c l a i m a n t ' s p h y s i c a l symptoms were p s y c h o l o g i c a l 
i n o r i g i n ; i n any e v e n t , t h e d o c t o r c o n c l u d e d : " I am u n a b l e to 
s e p a r a t e h i s p h y s i c a l symptoms which c o n t r i b u t e to h i s p h y s i c a l 
problems from t h o s e of a p s y c h o l o g i c a l o v e r l a y . " 

The l a s t a t t e m p t a t d e t e r m i n i n g c l a i m a n t ' s p h y s i c a l impairment 
a p p e a r s to have been made by the O r t h o p a e d i c C o n s u l t a n t s i n t h e i r 
r e p o r t of October 11, 1978. T h e i r b e s t g u e s s was t h a t c l a i m a n t ' s 
p h y s i c a l impairment was m i n i m a l . To d a t e , c l a i m a n t has not under
gone any s u r g i c a l p r o c e d u r e s a s a r e s u l t of h i s 1977 back i n j u r y . 

On F e b r u a r y 9, 1982 c l a i m a n t e x p e r i e n c e d a muscle spasm i n h i s 
back which c a u s e d him to f a l l and s t r i k e h i s head. He was a d m i t t e d 
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t o W i l l a m e t t e F a l l s Community H o s p i t a l on t h a t same day and 
r e l e a s e d under Dr. Conner's c a r e on F e b r u a r y 13, 1982. S A I F d e n i e d 
t h a t t h i s i n j u r y r e p r e s e n t e d an a g g r a v a t i o n of c l a i m a n t ' s 1977 
i n d u s t r i a l i n j u r y . T h i s d e n i a l was r a i s e d a s an i s s u e a t the 
h e a r i n g i n t h i s c a s e and c l a i m a n t s t i p u l a t e d t h a t h i s r e s u l t i n g 
c o n d i t i o n was m e d i c a l l y s t a t i o n a r y a t the time of the h e a r i n g . See 
Kociemba v . S A I F , 63 Or App 557 ( 1 9 8 3 ) ; Gary A. F r e i e r , 34 Van 
N a t t a 543 ( 1 9 8 2 ) . The R e f e r e e found the head i n j u r y to be a 
compensable consequence of c l a i m a n t ' s p r i o r i n d u s t r i a l i n j u r y and 
s e t a s i d e the d e n i a l . S A I F does not t a k e i s s u e w i t h t h i s f i n d i n g . 

The R e f e r e e c o n c l u d e d t h a t when a l l of c l a i m a n t ' s d i f f i c u l 
t i e s , both p h y s i c a l and p s y c h o l o g i c a l a r e t a k e n i n t o c o n s i d e r a t i o n 
w i t h h i s age, e d u c a t i o n , a d a p t a b i l i t y , t r a i n i n g , j o b e x p e r i e n c e , 
e t c . , c l a i m a n t i s permanently and t o t a l l y d i s a b l e d . The R e f e r e e 
a l s o found t h a t , a l t h o u g h c l a i m a n t made no a t t e m p t to seek employ
ment s i n c e he was i n j u r e d f i v e y e a r s e a r l i e r , i t would have been 
" f u t i l e " f o r him to do s o , and t h a t he was, t h e r e f o r e , e x c u s e d from 
the r e q u i r e m e n t s of ORS 6 5 6 . 2 0 6 ( 3 ) . We d i s a g r e e w i t h both of the 
R e f e r e e ' s c o n c l u s i o n s and r e v e r s e . 

As noted above, i t i s d i f f i c u l t to s e p a r a t e c l a i m a n t ' s p h y s i 
c a l impairment from h i s p s y c h o l o g i c a l impairment. S i n c e t h e s e 
c o n d i t o n s appear i n s e p a r a b l e , we have d e c i d e d not to a t t e m p t to 
r a t e t h e e x t e n t of c l a i m a n t ' s o r t h o p e d i c and p s y c h o l o g i c a l 
d i s a b i l i t y s e p a r a t e l y . The o r t h o p e d i c s p e c i a l i s t s have perhaps 
o v e r - e m p h a s i z e d what they p e r c e i v e d a s a p s y c h o l o g i c a l c o n d i t i o n , 
w h i l e the m e n t a l h e a l t h e x p e r t s have perhaps tended t o 
o v e r - e m p h a s i z e what they p e r c e i v e a s an o r t h o p e d i c problem. 
C o n s i d e r i n g the m e d i c a l e v i d e n c e a s a whole, the c o n s e n s u s seems 
to be t h a t c l a i m a n t i s s u f f e r i n g from no p s y c h o l o g i c a l c o n d i t i o n 
w h i c h i m p a i r s h i s mental a b i l i t i e s ; r a t h e r , c l a i m a n t has a 
p s y c h o l o g i c a l d i s o r d e r which m a n i f e s t s i t s e l f i n the form or 
i n c r e a s e d s o m a t i c c o m p l a i n t s and symptoms. I n o t h e r words, we 
u n d e r s t a n d the m e d i c a l c o n s e n s u s to be t h a t c l a i m a n t does nave a 
c e r t a i n l e v e l of o r t h o p e d i c impairment; but t h a t t h e c l a i m a n t ' s 
r e p o r t e d p h y s i c a l symptoms do not c o r r e l a t e w i t h the d o c t o r s ' 
o b j e c t i v e f i n d i n g s ; and t h a t t h u s much of c l a i m a n t ' s d i f f i c u l t y 
h a s been d e s c r i b e d i n terms of " p s y c h o n e u r o t i c d i s o r d e r . " 

Whether p u r e l y p h y s i c a l , p u r e l y p s y c h o l o g i c a l or (most l i k e l y ) 
a c o m b i n a t i o n of the two, c l a i m a n t ' s c o n d i t i o n u n q u e s t i o n a b l y 
p r e c l u d e s him from heavy and medium work. However, c o n s i d e r i n g the 
m e d i c a l e v i d e n c e a s a whole, i t i s not c l e a r t h a t c l a i m a n t i s 
t o t a l l y p r e c l u d e d from l i g h t work and i t i s q u i t e c l e a r t h a t he i s 
not p r e c l u d e d from s e d e n t a r y work. Dr. Conner s t a t e s o n l y t h a t 
c l a i m a n t i s p r e c l u d e d from j o b s i n v o l v i n g r e p e t i t i v e bending, 
s t o o p i n g or s q u a t t i n g a c t i v i t i e s which would e x a c e r b a t e h i s p a i n . 
The f a c t t h a t c l a i m a n t c a n n o t p erform work i n v o l v i n g s u c h r e p e t i 
t i v e a c t i v i t i e s does not n e c e s s a r i l y mean he i s t o t a l l y d i s a b l e d . 
Dr. H i g l e y i n d i c a t e s t h a t c l a i m a n t i s p r e c l u d e d from working a s a 
deputy s h e r i f f or from j o b s i n v o l v i n g p h y s i c a l a c t i v i t y . A l t hough 
Dr. H i g l e y does a t one p o i n t s t a t e t h a t the o r t h o p e d i c s p e c i a l i s t s 
have c o n c l u d e d c l a i m a n t i s t o t a l l y d i s a b l e d , i t does not appear 
t h a t he e v e r o f f e r e d such an o p i n i o n h i m s e l f . C l a i m a n t ' s t e s t i m o n y 
a t t h e h e a r i n g i n d i c a t e s t h a t he i s a b l e to engage i n a c t i v i t i e s 
t h a t c o u l d be c l a s s i f i e d a s l i g h t . 
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Combining a l l of the somewhat c o n f u s i n g and c o n t r a d i c t o r y 
m e d i c a l r e p o r t s i n t h i s r e c o r d , we t h i n k t h a t the b e s t t h a t can be 
s a i d of the m a t t e r i s t h a t , a l t h o u g h c l a i m a n t c e r t a i n l y has a 
m a t e r i a l d i s a b i l i t y , he i s not permanently and t o t a l l y d i s a b l e d 
from a m e d i c a l s t a n d p o i n t a l o n e . The n e x t q u e s t i o n then becomes 
whether c l a i m a n t i s permanently and t o t a l l y d i s a b l e d when h i s medi
c a l c o n d i t i o n i s combined w i t h h i s s o c i a l / v o c a t i o n a l background. 

C l a i m a n t i s o n l y 51 y e a r s of age and has a h i g h s c h o o l educa
t i o n . The r e c o r d i n d i c a t e s t h a t c l a i m a n t i s of a t l e a s t a v e r a g e 
i n t e l l i g e n c e . H i s j o b e x p e r i e n c e s have been d i v e r s e and c o l o r f u l . 
F o l l o w i n g g r a d u a t i o n from h i g h s c h o o l c l a i m a n t e n t e r e d the U n i t e d 
S t a t e s Navy f o r a p e r i o d of two y e a r s where he was m a i n l y i n v o l v e d 
i n a t h l e t i c s . F o l l o w i n g h i s d i s c h a r g e , c l a i m a n t became a p r o f e s 
s i o n a l w r e s t l e r . C l a i m a n t e s t i m a t e d t h a t i n the c o u r s e o f h i s 
c a r e e r , he p a r t i c i p a t e d i n a l m o s t 4,000 p r o f e s s i o n a l matches 
throughout the w o r l d and h e l d numerous c h a m p i o n s h i p s a t v a r i o u s 
t i m e s . C l a i m a n t t e s t i f i e d t h a t he a l s o has worked on s e v e r a l 
o c c a s i o n s a s a p r o f e s s i o n a l w r e s t l i n g r e f e r e e . I n a d d i t i o n to h i s 
c a r e e r a s a p r o f e s s i o n a l w r e s t l e r , c l a i m a n t became a l i c e n s e d 
a u c t i o n e e r i n 1969, conducted numerous a u c t i o n s , and owned and 
a p p a r e n t l y managed an a u c t i o n house i n the Woodburn a r e a . 

F o l l o w i n g h i s r e t i r e m e n t from p r o f e s s i o n a l w r e s t l i n g c l a i m a n t 
o b t a i n e d work a s a c u s t o d i a n f o r a high s c h o o l i n Oregon C i t y . 
A f t e r a p p r o x i m a t e l y two y e a r s of work a s a c u s t o d i a n , c l a i m a n t went 
to work a s a j a i l o r f o r the Clackamas County S h e r i f f ' s Department. 
C l a i m a n t d i d a u c t i o n work w h i l e employed by the S h e r i f f ' s D e p a r t 
ment and t a u g h t c o u r s e s i n s e l f - d e f e n s e . I n a d d i t i o n to t h i s , 
c l a i m a n t p u r c h a s e d and r a n a p i z z a b u s i n e s s i n 1970. He was l a t e r 
t r a n s f e r r e d to the c i v i l d i v i s i o n of the S h e r i f f ' s Department where 
h i s i n t e r e s t s t u r n e d to p o l i t i c s . C l a i m a n t r a n f o r the o f f i c e of 
C lackamas County S h e r i f f and won the p r i m a r y but l o s t the g e n e r a l 
e l e c t i o n . I n a d d i t i o n to t h e s e a c t i v i t i e s , c l a i m a n t has been 
a c t i v e i n r e a l e s t a t e i n v e s t m e n t and has a c q u i r e d s e v e r a l income 
p r o d u c i n g p r o p e r t i e s over the y e a r s i n c l u d i n g a p a r t m e n t s and a gas 
s t a t i o n . 

C l e a r l y c l a i m a n t i s p r e c l u d e d from s e v e r a l of h i s former 
o c c u p a t i o n s . T h e r e i s no q u e s t i o n t h a t he c o u l d not r e t u r n t o 
p r o f e s s i o n a l w r e s t l i n g or p h y s i c a l l y a c t i v e p o l i c e work. However, 
c l a i m a n t does have demonstrated s k i l l s i n many d i f f e r e n t a r e a s t h a t 
would appear to be e i t h e r s u b j e c t to d i r e c t a p p l i c a t i o n (such a s 
h i s a u c t i o n e e r i n g , t e a c h i n g and i n v e s t m e n t / m a n a g e r i a l a b i l i t i e s ) , 
or t r a n s f e r a b l e to o t h e r e ndeavors t h a t a r e s u i t a b l e to c l a i m a n t ' s 
r e s i d u a l f u n c t i o n a l c a p a c i t y ( i t i s common, f o r example, f o r 
p e r s o n s who have been s p o r t s " s t a r s " to o b t a i n p o s i t i o n s i n s p o r t s 
b r o a d c a s t i n g and j o u r n a l i s m ) . 

I n Home I n s . Co. v. H a l l , 60 Or App 750 ( 1 9 8 3 ) , the i s s u e , a s 
h e r e , was"permanent t o t a l d i s a b i l i t y . C l a i m a n t was 57 y e a r s of 
age, had a 10th grade e d u c a t i o n and p o s s e s s e d no s p e c i a l j o b 
s k i l l s . Her p h y s i c a l c o n d i t i o n l i m i t e d her a b i l i t y to s i t or s t a n d 
t o r e x t e n ded p e r i o d s of time, bend, l i f t , c l i m b s t a i r s or d r i v e a 
c a r f o r any d i s t a n c e . The c o u r t c o n c l u d e d t h a t the c l a i m a n t f a i l e d 
t o e s t a b l i s h t o t a l d i s a b i l i t y , r e a s o n i n g t h a t the c l a i m a n t had not 
e s t a b l i s h e d t h a t she was w i l l i n g to seek r e g u l a r g a i n f u l employ-
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ment, t h a t she had not made r e a s o n a b l e e f f o r t s to do s o , and t h a t 
she was n o t i n a c l a s s of p e r s o n s about whom i t c o u l d be s a i d t h a t 
e f f o r t s to o b t a i n employment would o b v i o u s l y be f u t i l e . 

We b e l i e v e t h a t the same can be s a i d f o r the c l a i m a n t i n the 
c u r r e n t c a s e . S i n c e the time of h i s i n j u r y i n 1977, c l a i m a n t has 
made no e f f o r t s whatsoever to o b t a i n employment, nor has he demon
s t r a t e d t h a t he i s w i l l i n g to seek g a i n f u l employment. C l a i m a n t ' s 
r e s i d u a l f u n c t i o n a l c a p a c i t y does not appear to be s u b s t a n t i a l l y 
d i f f e r e n t from the c l a i m a n t ' s i n H a l l , and he c e r t a i n l y has much 
more v o c a t i o n a l e x p e r i e n c e and many more t r a n s f e r a b l e s k i l l s . We 
a r e no t c o n v i n c e d t h a t e f f o r t s to o b t a i n employment would have been 
" o b v i o u s l y f u t i l e " f o r c l a i m a n t i n t h i s c a s e . 

The q u e s t i o n c o n c e r n i n g the e x t e n t of c l a i m a n t ' s p a r t i a l d i s 
a b i l i t y r e m a i n s . A s e r i e s of D e t e r m i n a t i o n O r d e r s have been i s s u e d 
i n t h e c o u r s e of the p r o c e s s i n g of c l a i m a n t ' s 1977 low back i n j u r y 
c l a i m , a l l of which have awarded time l o s s o n l y . We assume the 
a b s e n c e of any award f o r permanent d i s a b i l i t y by D e t e r m i n a t i o n 
Order i s e x p l a i n e d by the absence of o b j e c t i v e m e d i c a l v e r i f i c a t i o n 
o f permanent impairment w h i c h , i n t u r n , i s p o s s i b l y e x p l a i n e d by 
c l a i m a n t ' s r e f u s a l to submit to a myelogram. However, c l a i m a n t ' s 
h e a r i n g t e s t i m o n y i n d i c a t e s impairment i n the form of d i s a b l i n g 
p a i n . We t h i n k the e x i s t e n c e of impairment i n the form of 
d i s a b l i n g p a i n i s g e n e r a l l y c o r r o b o r a t e d by the m e d i c a l e v i d e n c e , 
d e s p i t e the debate about o r t h o p e d i c v e r s u s p s y c h o l o g i c a l 
c a u s a t i o n . I t i s d i f f i c u l t to a s s e s s both the magnitude and t h e 
permanence of d i s a b l i n g p a i n on t h i s k i n d of r e c o r d ; our o v e r a l l 
a s s e s s m e n t , c o n s i d e r i n g c l a i m a n t ' s impairment, age, e d u c a t i o n , 
o c c u p a t i o n a l background and a d a p t a b i l i t y , i s t h a t c l a i m a n t would be 
p r o p e r l y compensated f o r the e f f e c t s of h i s 1977 low back i n j u r y by 
an award f o r 60% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 26, 1982 i s r e v e r s e d i n p a r t . 
C l a i m a n t i s awarded 192° f o r 60% u n s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y ; t h i s award i s i n l i e u of a l l p r i o r awards. C l a i m a n t ' s 
a t t o r n e y ' s f e e w i t h r e g a r d to the e x t e n t of d i s a b i l i t y i s s u e s h o u l d 
be a d j u s t e d a c c o r d i n g l y . The remainder of the R e f e r e e ' s o r d e r i s 
a f f i r m e d . 

CAROL M. STRAETZ, C l a i m a n t WCB 82-02513 
E v o h l F. Malagon, C l a i m a n t ' s A t t o r n e y September 14, 1983 
G a r r e t t , e t a ! . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 
Reviewed by Board Members B a r n e s and F e r r i s . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w of t h o s e p o r t i o n s of 
R e f e r e e Seymour's o r d e r which r e q u i r e d the employer t o pay i n t e r i m 
c o m p e n s a t i o n from March 23, 1982 u n t i l J u l y 13, 1982 and a s s e s s e d a 
p e n a l t y and a t t o r n e y ' s f e e f o r f a i l u r e to pay i n t e r i m c o m p e n s a t i o n . 
We* u n d e r s t a n d the c o g n i z a b l e i s s u e s on r e v i e w to be: (1) Whether 
the e m p l o y e r ' s " d e n i a l l e t t e r " of March 23, 1982 t e r m i n a t e d the 
e m p l o y e r ' s duty to pay i n t e r i m compensation; and (2) whether the 
e m p l o y e r ' s a l l e g e d good f a i t h ( a l t h o u g h a d m i t t e d l y now i n c o r r e c t ) 
b e l i e f t h a t i t d i d not have to pay i n t e r i m compensation i s a 
d e f e n s e to a c l a i m f o r a p e n a l t y and a t t o r n e y ' s f e e . 
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C l a i m a n t s u s t a i n e d a compensable low back i n j u r y i n October 
1980. She was r e l e a s e d to l i g h t duty i n J u l y 1981 and to 
u n r e s t r i c t e d work i n August 1981. The employer o f f e r e d her a 
l i g h t - d u t y j o b i n J u l y 1981 which c l a i m a n t i n d i c a t e d she would 
a c c e p t but to which she never r e p o r t e d . I n August 1981 the 
employer t e r m i n a t e d her f o r e x c e s s i v e a b s e n t e e i s m . 

I n J a n u a r y 1982 c l a i m a n t ' s low back c o n d i t i o n worsened c a u s i n g 
her to be h o s p i t a l i z e d f o r e v a l u a t i o n and t r e a t m e n t . The employer 
was n o t i f i e d of c l a i m a n t ' s h o s p i t a l i z a t i o n . I n r e s p o n s e , the 
employer s e n t c l a i m a n t a l e t t e r on March 23, 1982 i n f o r m i n g her 
t h a t i t would pay m e d i c a l expenses but not time l o s s b e c a u s e she 
had v o l u n t a r i l y l e f t her j o b f o r r e a s o n s o t h e r than her i n j u r y 
and, t h e r e f o r e , had "removed [ h e r s e l f ] from the l a b o r m arket." 
The l e t t e r c o n t a i n e d no n o t i c e of h e a r i n g r i g h t s . C l a i m a n t had 
f i l e d a r e q u e s t f o r h e a r i n g a few days b e f o r e t h i s " d e n i a l l e t t e r " 
on t h e i s s u e s of f a i l u r e to pay i n t e r i m compensation and 
p e n a l t i e s / a t t o r n e y f e e s . 

The e m p l o y e r ' s c l a i m s manager t e s t i f i e d t h a t he b e l i e v e d t h a t 
the employer was under no l e g a l o b l i g a t i o n to pay i n t e r i m compensa
t i o n i f the c l a i m a n t had v o l u n t a r i l y removed h e r s e l f from the l a b o r 
m a r k e t . He a l s o s t a t e d t h a t he d i d not i n c l u d e a p p e a l r i g h t s i n 
the " d e n i a l l e t t e r " b ecause he knew t h a t c l a i m a n t was r e p r e s e n t e d 
by an a t t o r n e y who was w e l l v e r s e d i n w o r k e r s ' compensation law. 

The R e f e r e e o r d e r e d the employer to pay i n t e r i m c o m pensation 
u n t i l J u l y 13, 1982, when a D e t e r m i n a t i o n Order i s s u e d . The 
R e f e r e e s p e c i f i c a l l y h e l d t h a t the March 23, 1982 " d e n i a l l e t t e r " 
was not s u f f i c i e n t to t o l l the employer's duty to pay i n t e r i m 
c o m p e n s a t i o n . He a l s o a s s e s s e d a 25% p e n a l t y f o r f a i l u r e to pay 
i n t e r i m c ompensation through J u l y 13, 1982. 

The employer a r g u e s t h a t the March 23 " d e n i a l l e t t e r " was a 
s u f f i c i e n t d e n i a l to t e r m i n a t e i t s duty to pay i n t e r i m c o m p e n s a t i o n 
b e c a u s e c l a i m a n t d i d not need to be informed of her h e a r i n g r i g h t s 
b e c a u s e she a l r e a d y had r e q u e s t e d a h e a r i n g on the v e r y i s s u e w i t h 
which the d e n i a l was c o n c e r n e d . I t f u r t h e r a r g u e s t h a t a p e n a l t y 
i s not a p p r o p r i a t e because of i t s f a i l u r e to pay i n t e r i m compensa
t i o n b e c a u s e i t had a r e a s o n a b l e b e l i e f t h a t the law d i d not 
r e q u i r e payment of i n t e r i m compensation to a c l a i m a n t not i n the 
l a b o r m a r k et. The employer concedes t h a t under the c u r r e n t c a s e 
law i t had an o b l i g a t i o n to pay i n t e r i m compensation a t l e a s t u n t i l 
i t s March 23 " d e n i a l l e t t e r . " However, i t a r g u e s t h a t Stone v . 
S A I F , 57 Or App 808 (1982) , and L i k e n s v. S A I F , 56 Or App 498 
( 1 9 8 2 ) , were wrongly d e c i d e d . I t c o r r e c t l y n o t e s t h a t the Board i s 
not the p r o p e r forum to a d d r e s s t h a t i s s u e . 

We a g r e e w i t h the e m ployer's argument t h a t i t s March 23 
" d e n i a l l e t t e r " was s u f f i c i e n t to t e r m i n a t e i t s duty to pay i n t e r i m 
c o m p e n s a t i o n . We have h e l d t h a t where an e m p l o y e r / i n s u r e r i s s u e s a 
d e n i a l w i t h o u t a s t a t e m e n t of h e a r i n g r i g h t s , the d e n i a l n e v e r t h e 
l e s s t e r m i n a t e s the duty to pay i n t e r i m compensation i f the c l a i m 
a n t has r e q u e s t e d or t h e r e a f t e r r e q u e s t s a h e a r i n g . P a t r i c i a Dees, 
35 Van N a t t a 120 (1983) ; Angela V. Clow, 34 Van N a t t a 1632 (1982) ; 
D e l b e r t G r e e n i n g , 34 Van N a t t a 145 ( 1 9 8 2 ) ; T e r r y D o rsey, 31 Van 
N a t t a 144 (1981) . Without r e p e a t i n g e v e r y t h i n g we have s a i d about 
t h i s i s s u e b e f o r e , we c o n t i n u e to t h i n k t h a t d e v i a t i o n from the 
s t a t u t o r y r e q u i r e m e n t of n o t i f i c a t i o n of h e a r i n g r i g h t s i s h a r m l e s s 
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e r r o r when a h e a r i n g i s , i n f a c t , r e q u e s t e d and h e l d on the 
v a l i d i t y of a d e n i a l . 

On the f a c t s o f t h i s c a s e , we d i s a g r e e w i t h the e mployer's 
p o s i t i o n t h a t i t s b e l i e f t h a t the law d i d not r e q u i r e payment of 
i n t e r i m c ompensation i s a d e f e n s e to a c l a i m f o r 
p e n a l t i e s / a t t o r n e y f e e s . There i s , of c o u r s e , an a b s t r a c t l y 
c o r r e c t f o u n d a t i o n f o r the employer's p o s i t i o n : The h o l d i n g of the 
C o u r t of A p p e a l s i n Norgard v. R a w l i n s o n s , 30 Or App 999, 1003 
( 1 9 7 7 ) , t h a t an i n s u r e r ' s l e g i t i m a t e doubt about i t s l e g a l duty 
p r e v e n t s a f i n d i n g of u n r e a s o n a b l e c o nduct s u c h a s to w a r r a n t 
p e n a l t i e s / a t t o r n e y f e e s . However, i n L i k e n s y. S A I F , s u p r a , the 
c o u r t n o t o n l y found t h a t an e m p l o y e r / i n s u r e r must pay i n t e r i m com
p e n s a t i o n to a c l a i m a n t who i s not i n the l a b o r market; the c o u r t 
found t h a t the f a i l u r e to do so i n t h a t c a s e was " u n r e a s o n a b l e . " 
56 Or App a t 501. G i v e n t h a t f i n d i n g i n L i k e n s , we do not s e e how 
we can p o s s i b l y f i n d t h a t the employer i n t h i s c a s e had a 
N orgard-type l e g i t i m a t e doubt i n t h i s c a s e about i t s s t a t u t o r y 
o b l i g a t i o n . A c c o r d i n g l y , we a f f i r m the R e f e r e e ' s award of a 
p e n a l t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 11, 1982 i s m o d i f i e d i n 
p a r t . The employer i s o r d e r e d to pay c l a i m a n t i n t e r i m compensation 
from J a n u a r y 19, 1982 through March 23, 19.82; t h i s award of i n t e r i m 
c ompensation i s i n l i e u of t h a t o r d e r e d by the R e f e r e e . The 
remainder of the R e f e r e e ' s o r d e r i s a f f i r m e d w i t h the u n d e r s t a n d i n g 
t h a t t h e p e n a l t y o r d e r e d w i l l a p p l y to the reduced amount of 
i n t e r i m compensation o r d e r e d h e r e i n . 

HARRY A. WESTMORELAND, C l a i m a n t WCB 82-07779 
Ki r k p a ' t r i c k s & Pope, C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 14, 1983 
Wol f , G r i f f i t h , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Review 
Reviewed by the Board en banc. 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e S e i f e r t ' s o r d e r which 
s e t a s i d e i t s d e n i a l of c l a i m a n t ' s upper-back i n j u r y c l a i m . 

C l a i m a n t , a t r u c k d r i v e r , a l l e g e s t h a t he i n j u r e d h i s upper 
back on August 2, 1982 w h i l e h a n d - c r a n k i n g the l a n d i n g gear on h i s 
t r u c k . C l a i m a n t t e s t i f i e d t h a t he f e l t a sudden, s t a b b i n g p a i n 
between h i s s h o u l d e r b l a d e s . No one w i t n e s s e d the i n c i d e n t , but 
c l a i m a n t r e p o r t e d the a l l e g e d i n j u r y to h i s s u p e r v i s o r upon 
r e t u r n i n g to the t r u c k t e r m i n a l and went to an emergency room the 
same day. 

The emergency room r e p o r t of Dr. Boss i n d i c a t e s t h a t c l a i m a n t 
s u f f e r e d an upper back s t r a i n and t h a t Dr. Boss b e l i e v e d the c o n d i 
t i o n to be work r e l a t e d . Dr. Boss l a t e r r e p o r t e d to the i n s u r e r 
t h a t he d i d n o t r e c a l l c l a i m a n t mentioning t h a t he had been t r e a t e d 
by a c h i r o p r a c t o r s e v e r a l days b e f o r e the a l l e g e d o n - t h e - j o b 
i n j u r y . W h i l e h o s p i t a l i z e d , c l a i m a n t was seen by h i s f a m i l y p h y s i 
c i a n , Dr. L u n d q u i s t . C l a i m a n t r e p o r t e d to Dr. L u n d q u i s t t h a t he 
had i n j u r e d h i m s e l f w h i l e c r a n k i n g the l a n d i n g gear on a t r u c k a t 
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work. Dr. L u n d q u i s t noted t h a t c l a i m a n t had a low back i n j u r y and 
s u r g e r y i n J a n u a r y 1981 but the d o c t o r was a p p a r e n t l y unaware t h a t 
c l a i m a n t had any p r i o r neck or upper back problems or had r e c e i v e d 
t r e a t m e n t f o r su c h problems. C l a i m a n t was a l s o i n t e r v i e w e d by an 
i n v e s t i g a t o r f o r the i n s u r e r w h i l e h o s p i t a l i z e d . C l a i m a n t d e n i e d 
h a v i n g any p r i o r neck i n j u r i e s . 

At the h e a r i n g , c l a i m a n t t e s t i f i e d t h a t he had not s e e n any 
d o c t o r s between June of 1982 and August 2, 1982. Then, on f u r t h e r 
c r o s s e x a m i n a t i o n , c l a i m a n t a d m i t t e d t h a t he had been t r e a t e d by 
Dr. Wenham i n e a r l y J u l y because h i s neck had "popped out o f 
p l a c e . " C l a i m a n t was then asked i f he had a l s o been t r e a t e d by 
an o t h e r c h i r o p r a c t o r , Dr. Zimmerman, i n J u l y of 1982. C l a i m a n t 

t e s t i f i e d t h a t he d i d not r e c a l l any such t r e a t m e n t . A g a in on 
f u r t h e r c r o s s e x a m i n a t i o n c l a i m a n t a d m i t t e d t h a t Dr. Zimmerman had 
t r e a t e d him f o r neck problems and t h a t he had a l s o been t r e a t e d i n 
J u l y of 1982 f o r neck d i f f i c u l t i e s by Dr. R e i n b e r g . C l a i m a n t 
a s s e r t s t h a t the p a i n he e x p e r i e n c e d i n J u l y was d i f f e r e n t from t h e 
s h a r p p a i n he f e l t between h i s s h o u l d e r b l a d e s a t the time of the 
a l l e g e d August 2, 1982 i n c i d e n t . However, c l a i m a n t r e p o r t e d to Dr. 
Wenham i n J u l y t h a t he had t r o u b l e w i t h h i s neck and between h i s 
s h o u l d e r s . Dr. Wenham di a g n o s e d c e r v i c a l and t h o r a c i c s u b l u x a 
t i o n s . C l a i m a n t a l s o r e p o r t e d to Dr. Zimmerman t h a t he was h a v i n g 
p a i n between h i s s h o u l d e r b l a d e s and i n h i s neck on J u l y 26, 1982. 

I n summary, d u r i n g the two months i m m e d i a t e l y p r i o r to the 
a l l e g e d work i n j u r y , c l a i m a n t was t r e a t e d by a t o t a l of t h r e e 
c h i r o p r a c t o r s . C l a i m a n t ' s r e p o r t e d symptoms t o t h e s e d o c t o r s a l l 
i n v o l v e d t h e upper back and neck a r e a , and t h e i r r e p o r t e d d i a g n o s e s 
a l l i n v o l v e the upper back and neck a r e a . 

The R e f e r e e found t h a t c l a i m a n t : (1) Had "not been c a n d i d " ; 
but (2) had o t h e r w i s e proven the c o m p e n s a b i l i t y o f h i s c l a i m . We 
ag r e e w i t h t h e f i r s t f i n d i n g and d i s a g r e e w i t h the s e c o n d . 

The p r i m a r y q u e s t i o n i n t h i s c a s e i s whether c l a i m a n t ' s prob
lems a f t e r August 2, 1982 were c a u s e d by an o n - t h e - j o b i n j u r y or 
were m e r e l y a c o n t i n u a t i o n of the upper back and neck problems t h a t 
c l a i m a n t has been r e c e i v i n g t r e a t m e n t f o r p r i o r to the a l l e g e d 
i n c i d e n t . We t h i n k t h i s i s a complex m e d i c a l q u e s t i o n w h i c h 
r e q u i r e s e x p e r t m e d i c a l e v i d e n c e . No such e v i d e n c e i s c o n t a i n e d i n 
the r e c o r d b e f o r e u s . Because of the i n c o m p l e t e h i s t o r i e s g i v e n to 
the d o c t o r s who t r e a t e d c l a i m a n t f o l l o w i n g the a l l e g e d August 2 
i n c i d e n t , t h e i r c o n c l u s i o n s t h a t c l a i m a n t ' s c o n d i t i o n was work 
r e l a t e d a r e of l i t t l e v a l u e . I n s h o r t , t h e r e i s not a s i n g l e 
o p i n i o n from a s i n g l e d o c t o r i n t h i s r e c o r d who was aware of 
c l a i m a n t ' s J u n e / J u l y c h i r o p r a c t i c t r e a t m e n t s and who s t a t e d t h a t 
c l a i m a n t ' s problems a f t e r August 2 were c a u s e d by a work i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 4, 1983 i s r e v e r s e d . The 
i n s u r e r ' s d e n i a l dated August 12, 1982 i s r e i n s t a t e d and a f f i r m e d . 

Board Member L e w i s D i s s e n t i n g ; 

I would a f f i r m the R e f e r e e ' s o r d e r which found c l a i m a n t had 
proven t h a t he s u s t a i n e d a compensable i n j u r y from the e v i d e n c e 
p r e s e n t e d . .mn-



I do not view t h e R e f e r e e ' s s t a t e m e n t " t h a t c l a i m a n t has n o t 
been c a n d i d i n d i s c l o s i n g h i s p r i o r i n j u r i e s , and o n l y i n c r o s s 
e x a m i n a t i o n was i t d i s c o v e r e d t h a t he had p r i o r m e d i c a l t r e a t m e n t 
f o r h i s neck and back" a s a f i n d i n g t h a t c l a i m a n t was not c r e d i b l e . 

When you look a t the t e s t i m o n y of c l a i m a n t on c r o s s - e x a m i n a 
t i o n c l a i m a n t was a s k e d t o look a t a w r i t t e n s t a t e m e n t he had made 
to an i n v e s t i g a t o r w h i l e he was i n the h o s p i t a l : 

"Q. He a l s o c o v e r e d whether or not you had 
any p r i o r i n j u r i e s and then he a s k e d , 

Q u e s t i o n : 'How d i d you i n j u r e your 
n e c k ? ' 

Answer: ' I was c r a n k i n g the l a n d i n g 
gear up and a l l of a sudden I f e l t a s h a r p 
p a i n between my s h o u l d e r b l a d e s . ' 

Q u e s t i o n : 'Has t h a t e v e r happened 
b e f o r e ? ' 

Answer: 'No, n e v e r . ' 

T h a t d i a l o g u e i s c o r r e c t ? 

"A. Y e s . 

"Q. And then he as k e d you down a t the 
bottom of the page, 

Q u e s t i o n : 'Did you have any problems 
d r i v i n g o v e r ? ' 

Answer: 'No.' 

Q u e s t i o n : 'Have you ev e r had a neck 
i n j u r y b e f o r e ? ' 

Answer: 'No.'" 

( T r a n s c r i p t , page 26, l i n e s 2 through 21.) 

I t i s p l a i n to s e e t h a t c l a i m a n t s a i d he d i d not i n j u r e h i s neck 
i n t h i s way b e f o r e , t h a t i s , c r a n k i n g on the l a n d i n g gear of h i s 
truck"." He was n o t n e c e s s a r i l y s a y i n g he had never i n j u r e d h i s 
neck. A l s o on page 27 of the t r a n s c r i p t , l i n e s 2 to 14: 

"Q. I n between when you saw Dr. L u n d q u i s t 
i n June of 1982 and your a d m i s s i o n i n t o t h e 
h o s p i t a l on August 2, 1982, d i d you have any 
t r e a t m e n t w i t h a n y ' d o c t o r s ? 

"A. Not to my r e c o l l e c t i o n . 

"MR. POPE: What k i n d of d o c t o r s do you 
mean. C o u n s e l ? 
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"MR. TERRALL: Any d o c t o r s , C o u n s e l : 
t h e r a p i s t s , c h i r o p r a c t o r s , p o d i a t r i s t s , 
n a t u r o p a t h s . 

"THE WITNESS: Yeah, I b e l i e v e I d i d . 
I s een a c h i r o p r a c t o r f o r popping my neck 
out of p l a c e i n between t h a t t i m e . " 

I t i s j u s t a s p l a i n c l a i m a n t answered the q u e s t i o n a s i t p e r 
t a i n e d to h i s o n - t h e - j o b i n j u r y . I t was o n l y a f t e r the q u e s t i o n 
had been c l a r i f i e d by c l a i m a n t ' s a t t o r n e y t h a t he s a i d he was 
t r e a t e d by a c h i r o p r a c t o r . 

I b e l i e v e the above t e s t i m o n y may show some c o n f u s i o n on 
c l a i m a n t ' s p a r t b u t , l i k e the R e f e r e e , I f i n d t h a t when v i e w i n g a l l 
the e v i d e n c e a s a whole, t h i s t e s t i m o n y i s not enough to p r e v e n t a 
f i n d i n g o f c o m p e n s a b i l i t y . I , t h e r e f o r e , r e s p e c t f u l l y d i s s e n t and 
would a f f i r m t h e R e f e r e e ' s o r d e r . 

Reviewed by Board Members F e r r i s and B a r n e s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Mulder's o r d e r which d i s 
m i s s e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g f o r want of j u r i s d i c t i o n . 
The i s s u e i s whether c l a i m a n t f i l e d a t i m e l y r e q u e s t f o r h e a r i n g i n 
r e l a t i o n to the J u l y 23, 1981 D e t e r m i n a t i o n O r d e r . 

C l a i m a n t was employed a s a d i s h w a s h e r and bouncer by the Dory 
R e s t a u r a n t on September 12, 1980 when he s u s t a i n e d a l e f t a n k l e 
i n j u r y . C l a i m a n t was a t t e m p t i n g to c o n t a i n an a l t e r c a t i o n between 
s e v e r a l r e s t a u r a n t p a t r o n s when one of the p a t r o n s s t e p p e d on 
c l a i m a n t ' s l e f t a n k l e . C l a i m a n t was t r a n s p o r t e d to the h o s p i t a l 
i n L i n c o l n C i t y where Dr. Arbeene d i a g n o s e d a l e f t d i s t a l f i b u l a r 
f r a c t u r e , d i s r u p t i o n of the l e f t d i s t a l t i b i a l - f i b u l a r s y n d e s m o s i s , 
r u p t u r e of the l e f t d e l t o i d l i g a m e n t and a p o s t e r i o r m a l l e o l a r 
f r a c t u r e of the l e f t a n k l e . The c l a i m was a c c e p t e d by the S A I F 
C o r p o r a t i o n . On September 14, 1980 Dr. Arbeene performed a r e p a i r 
of the l i g a m e n t , an open r e d u c t i o n , and i n t e r n a l f i x a t i o n o f the 
d i s t a l t i b i a l - f i b u l a r s y n d e s m o s i s d i s r u p t i o n w i t h a bone sc r e w and 
a c l o s e d t r e a t m e n t of the m a l l e o l a r f r a c t u r e of the d i s t a l l e f t 
t i b i a . 

F o l l o w i n g h i s a n k l e s u r g e r y c l a i m a n t was t r e a t e d by Dr. 
Swanson who removed the t r a n s f i x i o n screw on November 26, 1980. 
Dr. Swanson r e p o r t e d on December 29, 1980 t h a t c l a i m a n t had 7° of 
d o r s i f l e x i o n w i t h h i s knee extended and o t h e r w i s e had a f u l l range 
of a n k l e motion w i t h minimal t e n d e r n e s s but had some a c h i n g i n the 
a n k l e w i t h p r o l o n g e d w a l k i n g . C l a i m a n t was r e l e a s e d to r e t u r n to 
f u l l time work e f f e c t i v e December 30, 1980. F o l l o w i n g t h i s work 
r e l e a s e , c l a i m a n t r e c e i v e d p h y s i c a l t h e r a p y t r e a t m e n t s f o r a p p r o x i 
m a t e l y two weeks, f o l l o w i n g which he r e p o r t e d t h a t he was a b l e to 

TOM E. D0BBS, C l a i m a n t 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s 
McDonald, e t a l . , D e f e n s e A t t o r n e y s 

WCB 81-04006 
S e p t e m b e r 15, 1983 
O r d e r on Re v i e w 

I . 
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walk w i t h much l e s s d i s c o m f o r t and f e l t t h a t he was r e g a i n i n g h i s 
d o r s i f l e x i o n range of motion. Dr. Swanson's e x a m i n a t i o n o f March 
12, 1981 r e v e a l e d t h a t c l a i m a n t had no t e n d e r n e s s about the a n k l e 
and l a c k e d o n l y t h r e e to four d e g r e e s of d o r s i f l e x i o n a s compared 
to h i s r i g h t a n k l e . Dr. Swanson s t a t e d : " I t i s my f e e l i n g t h a t 
t h i s p a t i e n t has a minimum permanent d i s a b i l i t y r e l a t e d t o a c h i n g 
i n h i s a n k l e and a s l i g h t l y d e c r e a s e d range of motion of t h a t a n k l e 
v e r s u s the o p p o s i t e s i d e . " 

On A p r i l 12, 1981 c l a i m a n t was i n Yakima, Washington when he 
s l i p p e d w h i l e g e t t i n g o u t of h i s c a r , t w i s t i n g h i s l e f t f o o t and 
a p p a r e n t l y h i s back a s w e l l . A p h y s i c i a n i n Yakima a p p a r e n t l y p r e 
s c r i b e d m u scle r e l a x a n t s f o r c l a i m a n t ' s back but d i d not examine 
h i s a n k l e . C l a i m a n t was examined by Dr. M c Laughlin on A p r i l 22, 
1981. Dr. Swanson r e p o r t e d t h a t Dr. M c L a u g h l i n ' s x - r a y s r e v e a l e d 
a p o s s i b l e s l i g h t a v u l s i o n f l e c k of the l a t e r a l m a l l e o l u s . Dr. 
Swanson f e l t t h a t an a d d i t i o n a l t e n days of p h y s i c a l t h e r a p y was 
i n d i c a t e d and, by May 8, 1981, r e p o r t e d t h a t the a v u l s i o n f l e c k was 
c o m p l e t e l y u n i t e d . 

A D e t e r m i n a t i o n Order i s s u e d on J u l y 23, 1981 awarding c l a i m 
a n t temporary t o t a l d i s a b i l i t y from September 12, 1980 through 
December 29, 1980 and 10% s c h e d u l e d permanent p a r t i a l l e f t f o o t 
d i s a b i l i t y . On August 13, 1981 S A I F i s s u e d a p a r t i a l d e n i a l i n 
r e l a t i o n to the A p r i l 2, 1981 i n c i d e n t i n Washington. 

On A p r i l 29, 1981 the Board r e c e i v e d a r e q u e s t f o r h e a r i n g 
from c l a i m a n t i n d i c a t i n g temporary t o t a l d i s a b i l i t y a s the i s s u e . 

On J u l y 14, 1981 the Board r e c e i v e d a s u p p l e m e n t a l r e q u e s t f o r 
h e a r i n g w i t h a c o v e r l e t t e r which s t a t e d : 

"On b e h a l f of c l a i m a n t h e r e i n I r e q u e s t 
t h a t the Request f o r H e a r i n g on f i l e i n 
t h i s m atter be amended to i n c l u d e the i s s u e 
of e x t e n t of permanent p a r t i a l d i s a b i l i t y . " 

I t s h o u l d be noted t h a t no D e t e r m i n a t i o n Order had y e t been i s s u e d . 

On J u l y 28, 1981 the Board r e c e i v e d a second s u p p l e m e n t a l 
r e q u e s t f o r h e a r i n g from c l a i m a n t , which s t a t e d : 

"On b e h a l f of c l a i m a n t h e r e i n , I r e q u e s t 
t h a t the Request f o r H e a r i n g on f i l e i n 
t h i s m atter be amended to i n c l u d e the i s s u e 
of temporary p a r t i a l d i s a b i l i t y . " 

At t h i s p o i n t , the J u l y 23, 1981 D e t e r m i n a t i o n Order had i s s u e d . 
On August 17, 1981 the Board r e c e i v e d a t h i r d s u p p l e m e n t a l 

r e q u e s t f o r h e a r i n g from c l a i m a n t , which s t a t e d : 

"On b e h a l f of c l a i m a n t h e r e i n , I r e q u e s t 
t h a t the Request f o r H e a r i n g on f i l e h e r e i n 
be supplemented to i n c l u d e the f o l l o w i n g 
i s s u e s : 

"1) U n r e a s o n a b l e c l a i m d e n i a l on S A I F ' s 
d e n i a l d a t e d August 13, 1981 * * * 
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"2) A t t o r n e y f e e s . " 

N e i t h e r the i n i t i a l r e q u e s t f o r h e a r i n g , nor any of the t h r e e sup
p l e m e n t a l r e q u e s t s f o r h e a r i n g made any r e f e r e n c e to t h e J u l y 23, 
1981 D e t e r m i n a t i o n O r d e r . 

When the h e a r i n g convened on November 2, 1982 the p a r t i e s 
a g r e e d t h a t t h e August 13, 1981 p a r t i a l d e n i a l would not be an 
i s s u e . S A I F then moved to d i s m i s s c l a i m a n t ' s r e q u e s t f o r h e a r i n g , 
a t l e a s t i n r e l a t i o n to any i s s u e c o n c e r n i n g e x t e n t of permanent 
p a r t i a l d i s a b i l i t y , a s s e r t i n g t h a t c l a i m a n t f a i l e d to f i l e a 
r e q u e s t f o r h e a r i n g i n r e l a t i o n to the D e t e r m i n a t i o n Order i n a 
t i m e l y manner. 

The R e f e r e e found t h a t c l a i m a n t ' s i n i t i a l r e q u e s t f o r h e a r i n g 
and t h e f i r s t s u p p l e m e n t a l r e q u e s t f o r h e a r i n g were f i l e d p r i o r to 
the i s s u a n c e of the D e t e r m i n a t i o n Order and were, t h e r e f o r e , i n a d e 
q u a t e to c o n f e r j u r i s d i c t i o n over any i s s u e w i t h r e g a r d to t h a t 
D e t e r m i n a t i o n O r d e r . He a d d i t i o n a l l y found t h a t the second and 
t h i r d s u p p l e m e n t a l h e a r i n g r e q u e s t s were i n a d e q u a t e to r a i s e the 
i s s u e of e x t e n t of permanent d i s a b i l i t y based on Lucy ( F r o y e r ) 
Anderson, 34 Van N a t t a 1249 ( 1 9 8 2 ) , and Donald K. Shaw, 34 Van 
N a t t a 1260 ( 1 9 8 2 ) . The R e f e r e e t h u s c o n c l u d e d t h a t he had no 
j u r i s d i c t i o n to c o n s i d e r a c h a l l e n g e of the D e t e r m i n a t i o n Order and 
d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g . With commendable f o r e 
s i g h t , however, t h e R e f e r e e n e v e r t h e l e s s took e v i d e n c e on the 
m e r i t s . 

I I . 

C l a i m a n t c o n t e n d s t h a t the R e f e r e e d i d have j u r i s d i c t i o n o v e r 
the i s s u e of permanent p a r t i a l d i s a b i l i t y . He c o n t e n d s t h a t the 
two p o s t - D e t e r m i n a t i o n Order s u p p l e m e n t a l h e a r i n g r e q u e s t s s e r v e d 
to "renew a l l i s s u e s r a i s e d p r i o r to the D e t e r m i n a t i o n O r d e r , " and 
i n c o r p o r a t e d by r e f e r e n c e the i s s u e s r a i s e d by the two 
p r e - D e t e r m i n a t i o n Order h e a r i n g r e q u e s t s . C l a i m a n t seems to 
concede t h a t the p r e - D e t e r m i n a t i o n Order r e q u e s t s p r o b a b l y would 
have been premature under S y p h e r s y . K-W Logging, I n c . , 51 Or App 
769 (1981) , but a r g u e s t h a t h i s premature h e a r i n g r e q u e s t s were 
renewed by the two p o s t - D e t e r m i n a t i o n Order h e a r i n g r e q u e s t s . 
C l a i m a n t a l s o would d i s t i n g u i s h the Board's d e c i s i o n s i n Anderson 
and Shaw. 

S A I F a r g u e s t h a t c l a i m a n t ' s a t t o r n e y was not even aware of the 
e x i s t e n c e of t h e D e t e r m i n a t i o n Order a t t he time the two 
p o s t - D e t e r m i n a t i o n Order s u p p l e m e n t a l h e a r i n g r e q u e s t s were f i l e d , 
and t h a t t h e s e two s u p p l e m e n t a l r e q u e s t s c o u l d not s e r v e t o g i v e 
the premature r e q u e s t s l a t e r f i l i n g d a t e s b e c a u se " f i l i n g d a t e s 
j u s t do not jump around l i k e t h a t . " 

Both the c l a i m a n t and S A I F p r e s e n t cogent arguments f o r t h e i r 
r e s p e c t i v e p o s i t i o n s . 

A f t e r the R e f e r e e ' s d e c i s i o n i n t h i s c a s e , t h e C o u r t of 
A p p e a l s i s s u e d d e c i s i o n s i n both Shaw and Anderson. The B o a r d ' s 
d e c i s i o n i n one was r e v e r s e d . Shaw v. S A I F , 63 Or App 239 ( 1 9 8 3 ) . 
The Board's d e c i s i o n i n t h e o t h e r was a f f i r m e d w i t h o u t o p i n i o n . 

-1334-



Anderson y. S A I F , 63 Or App 675 (1983) . We a r e s u r e t h a t t h e 
c o u r t ' s d e c i s i o n s i n t h e s e c a s e s a r e the most r e c e n t and most r e l e 
v a n t p r e c e d e n t s , but we a r e not s u r e about the e x a c t meaning of the 
d i f f e r e n t r e s u l t s a t the c o u r t l e v e l . 

I n Shaw, the c h r o n o l o g y of e v e n t s was a s f o l l o w s : 

(1) J u l y 14, 1980: D e t e r m i n a t i o n Order i s s u e d awarding 
c l a i m a n t permanent p a r t i a l d i s a b i l i t y . 

(2) August 15, 1980: Second D e t e r m i n a t i o n Order i s s u e d 
r e s c i n d i n g f i r s t and r e o p e n i n g the c l a i m . 

(3) October 28, 1980: T h i r d D e t e r m i n a t i o n Order i s s u e d 
c l o s i n g c l a i m and awarding the same permanent p a r t i a l d i s a b i l i t y a s 
t he f i r s t . 

(4) J une 25, 1981: C l a i m a n t r e q u e s t e d a h e a r i n g s p e c i f i c a l l y 
o b j e c t i n g o n l y to the f i r s t two D e t e r m i n a t i o n O r d e r s . There was no 
mention of a t h i r d D e t e r m i n a t i o n Order and c l a i m a n t ' s a t t o r n e y was 
not aware of i t u n t i l j u s t p r i o r to the J a n u a r y 1982 h e a r i n g . 

The c o u r t i n Shaw c o n c l u d e d t h a t the R e f e r e e had j u r i s d i c t i o n 
to h e a r o b j e c t i o n s to the t h i r d D e t e r m i n a t i o n Order even though 
c l a i m a n t d i d not r e q u e s t a h e a r i n g s p e c i f i c a l l y i n r e l a t i o n t o t h a t 
D e t e r m i n a t i o n Order and even though c l a i m a n t ' s a t t o r n e y was unaware 
of i t u n t i l j u s t p r i o r to the h e a r i n g . The c o u r t s a i d : 

"The t h i r d d e t e r m i n a t i o n o r d e r p r o v i d e d the 
same permanent p a r t i a l d i s a b i l i t y a s the 
f i r s t one. There i s no c l a i m of s u r p r i s e , 
which would have p r o v i d e d a b a s i s f o r con
t i n u a n c e . OAR 436-83-200. The i s s u e s a r e 
c l e a r l y r a i s e d by c l a i m a n t ' s J u n e , 1981, 
r e q u e s t f o r h e a r i n g * * *. C l a i m a n t ' s 
o b j e c t i o n s to the t h i r d d e t e r m i n a t i o n o r d e r 
a r e t h e same a s t h o s e t o t h e f i r s t and 
s e c o n d . " 63 Or App a t 24 3. 

The c o u r t a l s o s t a t e d t h a t any j u r i s d i c t i o n a l d e f e c t was c u r e d by 
ORS 656.012 (2) (b) which p r o v i d e s t h a t one of the o b j e c t i v e s of the 
Workers' Compensation Law i s to e l i m i n a t e a s much a s p o s s i b l e the 
a d v e r s a r y n a t u r e of compensation p r o c e e d i n g s . 

The c h r o n o l o g y of e v e n t s i n Anderson was a s f o l l o w s : 

(1) A p r i l 2, 1980: S A I F i s s u e d a p a r t i a l d e n i a l w i t h r e g a r d 
to a c l a i m e d p s y c h o l o g i c a l c o n d i t i o n . 

(2) A p r i l 16, 1980: D e t e r m i n a t i o n Order i s s u e d awarding 
c l a i m a n t no permanent d i s a b i l i t y f o r her a c c e p t e d hand c o n d i t i o n . 

(3) May 6, 1980: C l a i m a n t f i l e d r e q u e s t f o r h e a r i n g a l l e g i n g 
e x t e n t of d i s a b i l i t y a s the i s s u e f o r d e t e r m i n a t i o n . 

(4) J a n u a r y 21, 1981: C l a i m a n t r e q u e s t e d postponement of the 
h e a r i n g , a g a i n s p e c i f y i n g o n l y e x t e n t - o f - d i s a b i l i t y i s s u e s . 
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(5) J u l y 31, 1981: C l a i m a n t f i l e d amended r e q u e s t f o r 
h e a r i n g p r o t e s t i n g the A p r i l 2, 1980 p a r t i a l d e n i a l . 

I n Anderson, the R e f e r e e and the Board c o n c l u d e d t h a t we 
l a c k e d j u r i s d i c t i o n over the p a r t i a l d e n i a l i s s u e b e c a u se of t he 
time l i m i t s t a t e d i n ORS 6 5 6 . 3 1 9 ( 1 ) . The c l a i m a n t argued t h a t her 
May 6, 1980 h e a r i n g r e q u e s t on the D e t e r m i n a t i o n Order was adequate 
a s a g a i n s t t h e d e n i a l . We c o n c l u d e d t h a t ORS 656.283(2) o n l y 
r e l a t e d to the form by which a r e q u e s t f o r h e a r i n g may be made and 
d i d n o t have any e f f e c t on the time l i m i t s s t a t e d i n ORS 656.319, 
and t h a t OAR 436-83-200 o n l y r e l a t e s to s p e c i f i c i t y of i s s u e s and 
c o u l d have no e f f e c t on t h e s t a t u t o r y time l i m i t a t i o n s w i t h i n which 
a h e a r i n g r e q u e s t on a d e n i a l may be f i l e d . We a d d i t i o n a l l y c i t e d 
Shaw a s a u t h o r i t y f o r our d e c i s i o n i n Anderson. A l t h o u g h t h e C o u r t 
of A p p e a l s r e v e r s e d our d e c i s i o n i n Shaw, i t a f f i r m e d w i t h o u t 
o p i n i o n our d e c i s i o n i n Anderson, d e s p i t e the f a c t u a l and a n a l y t i 
c a l s i m i l a r i t y of t h e s e two c a s e s . 

We a r e not s u r e t h a t we u n d e r s t a n d the n e t e f f e c t of t h e 
c o u r t ' s d e c i s i o n s . I t i s p o s s i b l e to i n t e r p r e t t h e c o u r t ' s d e c i 
s i o n i n Shaw a s meaning t h a t any h e a r i n g r e q u e s t f i l e d w i t h i n one 
y e a r of the i s s u a n c e of a D e t e r m i n a t i o n Order i s j u r i s d i c t i o n a l l y 
s u f f i c i e n t to r a i s e any and a l l i s s u e s r e l a t i n g to the D e t e r m i n a 
t i o n O r d e r . C f . 63 Or App a t 243, f o o t n o t e 2: " I f c l a i m a n t ' s 
r e q u e s t f o r a h e a r i n g had made no r e f e r e n c e a t a l l to t h e f i r s t and 
second d e t e r m i n a t i o n o r d e r s , i t would c l e a r l y have been 
s u f f i c i e n t . " I t i s not p o s s i b l e to i n t e r p r e t the c o u r t ' s d e c i s i o n 
i n Anderson a s meaning t h a t any h e a r i n g r e q u e s t f i l e d w i t h i n 60 
days of the i s s u a n c e of a d e n i a l or p a r t i a l d e n i a l i s j u r i s d i c -
t i o n a l l y s u f f i c i e n t to r a i s e any and a l l i s s u e s r e l a t i n g to the 
d e n i a l b e c a u s e , a l t h o u g h the c l a i m a n t i n Anderson d i d f i l e a 
h e a r i n g r e q u e s t w i t h i n 60 days of the p a r t i a l d e n i a l , t h e c o u r t 
a f f i r m e d our f i n d i n g of no j u r i s d i c t i o n . The c o u r t may have 
i n t e n d e d to impose s t r i c t e r j u r i s d i c t i o n a l s t a n d a r d s on r e q u e s t s 
f o r h e a r i n g s on d e n i a l s than on r e q u e s t s f o r h e a r i n g s on D e t e r m i n a 
t i o n O r d e r s . 

T h i s c a s e i s more s i m i l a r to Shaw because s u p p l e m e n t a l 
r e q u e s t s f o r h e a r i n g oin something were f i l e d w i t h i n one y e a r a f t e r 
the D e t e r m i n a t i o n Order t h a t c l a i m a n t now s e e k s t o c h a l l e n g e . We 
j o i n c l a i m a n t i n the a s s u m p t i o n t h a t t h e two h e a r i n g r e q u e s t s t h a t 
were f i l e d even b e f o r e t h a t D e t e r m i n a t i o n Order was i s s u e d were 
premature and j u r i s d i c t i o n a l l y i n s u f f i c i e n t under S y p h e r s . The 
q u e s t i o n i s whether e i t h e r or both of the s u p p l e m e n t a l H e a r i n g 
r e q u e s t s f i l e d a f t e r the D e t e r m i n a t i o n Order was i s s u e d a r e 
j u r i s d i c t i o n a l l y s u f f i c i e n t . 

We c o n c l u d e t h a t c l a i m a n t ' s second s u p p l e m e n t a l h e a r i n g 
r e q u e s t f i l e d on J u l y 28, 1981, a f t e r the J u l y 23, 1981 D e t e r m i n a 
t i o n Order had been i s s u e d , i s j u r i s d i c t i o n a l l y s u f f i c i e n t . I t s e t 
f o r t h an i s s u e (temporary p a r t i a l d i s a b i l i t y ) t h a t c a n be r e l e v a n t 
a t a h e a r i n g on a D e t e r m i n a t i o n O r d e r . ( A d m i t t e d l y , temporary 
p a r t i a l d i s a b i l i t y i s s u e s a l s o can a r i s e and be l i t i g a t e d b e f o r e a 
c l a i m i s c l o s e d . ) The f a c t t h a t c l a i m a n t ' s a t t o r n e y was a p p a r e n t l y 
unaware of the e x i s t e n c e of the D e t e r m i n a t i o n Order when he f i l e d 
t h i s s u p p l e m e n t a l h e a r i n g r e q u e s t i s i r r e l e v a n t under the c o u r t ' s 
d e c i s i o n i n Shaw. 
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I I I . 

As noted above, the R e f e r e e a d m i t t e d a l l e v i d e n c e o f f e r e d on 
the e x t e n t - o f - d i s a b i l i t y i s s u e s d e s p i t e the f a c t t h a t he c o n c l u d e d 
he had no j u r i s d i c t i o n over t h o s e i s s u e s . We c o n c l u d e t h a t i t 
would s e r v e no purpose to remand to the R e f e r e e to w r i t e an o r d e r 
when we have a complete e v i d e n t i a r y r e c o r d b e f o r e u s . We p r o c e e d 
to t h e m e r i t s of the e x t e n t - o f - d i s a b i l i t y i s s u e s . 

Vie d i s a g r e e w i t h c l a i m a n t ' s c o n t e n t i o n t h a t he i s e n t i t l e d t o 
a d d i t i o n a l temporary t o t a l d i s a b i l i t y beyond December 29, 1980. 
C l a i m a n t was g i v e n a f u l l work r e l e a s e by h i s t r e a t i n g p h y s i c i a n , 
Dr. Swanson, on December 29, 1980. There i s no e v i d e n c e i n the 
r e c o r d which c o n t r a d i c t s Dr. Swanson's work r e l e a s e . Dr. Swanson 
a p p a r e n t l y f e l t t h a t c l a i m a n t ' s need f o r p h y s i c a l t h e r a p y would not 
i n t e r f e r e w i t h h i s a b i l i t y to work. I t i s t r u e t h a t Dr. 
M c L a u g h l i n , who s u b s e q u e n t l y examined c l a i m a n t on A p r i l 22, 1981, 
d i d n o t f e e l t h a t c l a i m a n t was then m e d i c a l l y s t a t i o n a r y . However, 
Dr. M c L a u g h l i n ' s e x a m i n a t i o n took p l a c e a f t e r the d i s p u t e d i n c i d e n t 
of A p r i l 2, 1981 i n Washington, r e s p o n s i b i l i t y f o r which S A I F had 
d e n i e d . Dr. Swanson's c h a r t n o t e s of A p r i l 24 and May 8, 1981 
i n d i c a t e t h a t c l a i m a n t may have s u s t a i n e d a s l i g h t a v u l s i o n f l e c k 
a s a r e s u l t . o f t h a t i n c i d e n t . Dr. Swanson e v e n t u a l l y found c l a i m 
a n t to be m e d i c a l l y s t a t i o n a r y once a g a i n on May 8, 1981. Thus, a t 
most, c l a i m a n t was not m e d i c a l l y s t a t i o n a r y between the A p r i l 2, 
1981 i n c i d e n t and Dr. Swanson's May 8, 1981 r e p o r t . T h i s does no t 
e s t a b l i s h t h a t c l a i m a n t was unable to work the p r i o r December when 
he was g i v e n a f u l l work r e l e a s e . Moreover, r e s p o n s i b i l i t y f o r the 
A p r i l 2, 1981 i n c i d e n t has been d e n i e d , and any i s s u e r e l e v a n t to 
t h a t d e n i a l was not b e f o r e the R e f e r e e and i s not b e f o r e u s . We, 
t h e r e f o r e , a f f i r m the D e t e r m i n a t i o n O r d e r ' s award of temporary 
t o t a l d i s a b i l i t y . 

We a l s o a f f i r m w i t h r e g a r d to the i s s u e of the amount of p e r 
manent p a r t i a l d i s a b i l i t y awarded by the D e t e r m i n a t i o n O r d e r . Dr. 
Swanson's r e p o r t s a l l i n d i c a t e t h a t c l a i m a n t has a v e r y m i n i m a l 
amount of permanent d i s a b i l i t y a s a r e s u l t of the September 1980 
i n j u r y . He h as a v i r t u a l l y complete range of motion and has o n l y 
some s l i g h t d i s c o m f o r t . C l a i m a n t ' s t e s t i m o n y o f f e r e d n o t h i n g 
which would s i g n i f i c a n t l y c o n t r a d i c t Dr. Swanson's c o n c l u s i o n s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 7, 1982 w h i c h d i s m i s s e d f o r 
l a c k of j u r i s d i c t i o n i s r e v e r s e d . On the m e r i t s , the J u l y 23, 1981 
D e t e r m i n a t i o n Order i s a f f i r m e d . 
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STEPHEN R. GOODE, C l a i m a n t WCB 82-08264 
R i c h a r d s o n , e t a l . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 15, 1983 
R a n k i n , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members L e w i s and F e r r i s . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w of R e f e r e e G a l t o n ' s 
o r d e r which s e t a s i d e : (1) I t s p a r t i a l d e n i a l of f u r t h e r c h i r o 
p r a c t i c t r e a t m e n t s and m i l e a g e expense; (2) i t s p a r t i a l d e n i a l of 
c l a i m a n t ' s a g g r a v a t i o n c l a i m ; and (3) a D e t e r m i n a t i o n Order a s p r e 
mature. The employer c o n t e n d s the R e f e r e e e r r e d i n r e l y i n g on the 
d o c t r i n e of r e s j u d i c a t a i n s e t t i n g a s i d e the d e n i a l of c h i r o p r a c 
t i c t r e a t m e n t . I t a l s o c o n t e n d s t h a t c l a i m a n t f a i l e d to prove an 
a g g r a v a t i o n and t h a t the D e t e r m i n a t i o n Order was not p r e m a t u r e . 

C l a i m a n t has a compensable low back c o n d i t i o n . I n J u l y 1982 
a h e a r i n g was h e l d b e f o r e R e f e r e e Gemmell on the i s s u e of whether 
c l a i m a n t ' s low back c o n d i t i o n had worsened s i n c e the l a s t award of 
c o m p e n s a t i o n . I n t e r t w i n e d w i t h t h a t i s s u e was the q u e s t i o n of 
whether the c h i r o p r a c t i c t r e a t m e n t s c l a i m a n t then was r e c e i v i n g 
were compensable. On August 18, 1982 R e f e r e e Gemmell i s s u e d an 
o r d e r h o l d i n g t h a t c l a i m a n t had s u f f e r e d a compensable w o r s e n i n g . 
The o r d e r r e q u i r e d the c l a i m to be reopened and b e n e f i t s p a i d 
u n t i l the c l a i m was c l o s e d p u r s u a n t to a D e t e r m i n a t i o n O r d e r . 

On August 27, 1982 the employer i s s u e d a p a r t i a l d e n i a l which 
r e j e c t e d r e s p o n s i b i l i t y f o r f u r t h e r c h i r o p r a c t i c t r e a t m e n t s and 
r e l a t e d e x p e n s e s a f t e r J u l y 1, 1982. The employer s t a t e d t h a t i t 
was d e n y i n g the t r e a t m e n t because they were not n e c e s s a r y or 
r e a s o n a b l e . T h i s c o n c l u s i o n was a p p a r e n t l y based on the J u l y 6, 
1982 r e p o r t of O r t h o p a e d i c C o n s u l t a n t s . At some unknown d a t e the 
employer s u b m i t t e d c l a i m a n t ' s c l a i m f o r c l o s u r e and a D e t e r m i n a t i o n 
Order was i s s u e d on September 20, 1982 g r a n t i n g temporary t o t a l 
d i s a b i l i t y compensation from March 1, 1982 through J u l y 1, 1982. 
C l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. K i e s t , r e p o r t e d to the employer 
on September 3, 1982 t h a t c l a i m a n t was h a v i n g d i s c problems and 
t h a t i t was p r o b a b l e t h a t c l a i m a n t would r e q u i r e s u r g e r y . On 
September 29, 1982 Dr. K i e s t r e p o r t e d t h a t he had s c h e d u l e d c l a i m 
a n t f o r a laminectomy and removal of a p r o b a b l e h e r n i a t e d d i s c . 
The employer i s s u e d a p a r t i a l d e n i a l on September 23, 1982 
r e j e c t i n g r e s p o n s i b i l i t y f o r a g g r a v a t i o n , f u r t h e r time l o s s bene
f i t s and f u r t h e r m e d i c a l t r e a t m e n t i n c l u d i n g s u r g e r y . T h e s e two 
d e n i a l s a r e the b a s i s f o r the p r e s e n t c o n t r o v e r s y . 

The R e f e r e e found t h a t the i s s u e of e n t i t l e m e n t to a d d i t i o n a l 
c h i r o p r a c t i c t r e a t m e n t was c o n t r o l l e d by the e a r l i e r August 18, 
1982 o r d e r , i s s u e d by R e f e r e e Gemmell, under th.e d o c t r i n e of r e s 
j u d i c a t a . I n M i l l i o n v. S A I F , 45 Or App 1097 ( 1 9 8 0 ) , the C o u r t of 
A p p e a l s s t a t e d : 

" C o l l a t e r a l e s t o p p e l a p p l i e s 'only to 
m a t e r i a l i s s u e s or d e t e r m i n a t i v e f a c t s which 
were a c t u a l l y or n e c e s s a r i l y a d j u d i c a t e d i n 
the p r i o r a c t i o n . ' J o n e s y. F l a n n i g a n , 270 
Or 121, 124 ( 1 9 7 4 ) . Res j u d i c a t a , on the 
o t h e r hand, a p p l i e s not o n l y to e v e r y c l a i m 
i n c l u d e d i n the p l e a d i n g s but a l s o to e v e r y 
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c l a i m which c o u l d have been a l l e g e d under 
the same 'aggregate of o p e r a t i v e f a c t s which 
compose a s i n g l e o c c a s i o n f o r j u d i c i a l 
r e l i e f . ' T a y l o r v. B a k e r , 279 Or 139, 144 
( 1 9 7 7 ) ; Dean y. E x o t i c V e n e e r s I n c . , 271 Or 
188, 194 ( 1 9 7 5 ) . " 45 Or App a t 1102. 

I n t h e p r e s e n t c a s e , we b e l i e v e the f i r s t h e a r i n g b e f o r e 
R e f e r e e Gemmell r e s o l v e d a l l q u e s t i o n s c o n c e r n i n g the w o r s e n i n g of 
c l a i m a n t ' s c o n d i t i o n and the c o m p e n s a b i l i t y of c h i r o p r a c t i c t r e a t 
ments through the d a t e of the h e a r i n g . However, any f u r t h e r t r e a t 
ments or changes i n c l a i m a n t ' s c o n d i t i o n were not and c o u l d not 
have been a t i s s u e i n the f i r s t h e a r i n g because they had not 
o c c u r r e d y e t . L e w i s T w i s t , 34 Van N a t t a 52, 34 Van N a t t a 290 
( 1 9 8 2 ) ; Gary E . F r e s h n e r , 35 Van N a t t a 528 ( 1 9 8 3 ) . The R e f e r e e 
c o n c l u d e d t h a t the employer s h o u l d have r e q u e s t e d t h a t R e f e r e e 
Gemmell r e c o n s i d e r her o r d e r or s h o u l d have r a i s e d the d e n i a l of 
f u r t h e r t r e a t m e n t s on a p p e a l to the Board. We d i s a g r e e . The 
c h i r o p r a c t i c t r e a t m e n t s were not d e n i e d u n t i l a f t e r R e f e r e e 
Gemmell's o r d e r had been i s s u e d . The i s s u e of l a t e r c h i r o p r a c t i c 
t r e a t m e n t s was not r i p e a t the time of R e f e r e e Gemmell's o r d e r 
b e c a u se the c l a i m f o r the t r e a t m e n t s was not y e t i n a d e n i e d 
s t a t u s . H e t t i e M. E a g l e , 33 Van N a t t a 671 ( 1 9 8 1 ) ; S y p h e r s v. K-W 
L o g g i n g f I n c . , 51 Or App ( 1 9 8 1 ) . 

We, t h e r e f o r e , must examine the m e r i t s of the c l a i m f o r the 
l a t e r c h i r o p r a c t i c t r e a t m e n t s . C l a i m a n t has been r e c e i v i n g c h i r o 
p r a c t i c t r e a t m e n t s f o r h i s back from Dr. C h r i s t e n s e n s i n c e March of 
1982. Dr. Gatterman examined c l a i m a n t f o r the employer on May 3, 
1982 and r e p o r t e d t h a t c l a i m a n t had responded w e l l to Dr. 
C h r i s t e n s e n ' s t r e a t m e n t s and t h a t c l a i m a n t would b e n e f i t from 
c o n t i n u e d , b i m o n t h l y p a l l i a t i v e c h i r o p r a c t i c c a r e f o r s i x to e i g h t 
weeks. On September 22, 1982 Dr. Gatterman r e p o r t e d t h a t c l a i m 
a n t ' s c o n d i t i o n had improved and t h a t f u r t h e r c h i r o p r a c t i c t r e a t 
ments were not needed. C l a i m a n t and Dr. C h r i s t e n s e n b e l i e v e t h a t 
the c h i r o p r a c t i c t r e a t m e n t s r e l i e v e c l a i m a n t ' s p a i n symptoms and 
a r e b e n e f i c i a l . Dr. K i e s t i s of the o p i n i o n t h a t c l a i m a n t i s s t i l l 
h a v i n g s i g n i f i c a n t symptomatology and t h a t he p r o b a b l y w i l l need 
s u r g e r y . 

We b e l i e v e c l a i m a n t i s e x p e r i e n c i n g p a i n i n h i s back and t h a t 
he b e l i e v e s the t r e a t m e n t s g i v e n by Dr. C h r i s t e n s e n have been bene
f i c i a l . C l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r b e l i e v e s the t r e a t m e n t s 
were n e c e s s a r y and t h e r e has not been any a l l e g a t i o n t h a t the 
t r e a t m e n t s were e x c e s s i v e i n t h e i r f r e q u e n c y . Thus, the employer 
i s r e s p o n s i b l e f o r the p a l l i a t i v e c h i r o p r a c t i c t r e a t m e n t s under ORS 
656.245. M i l b r a d t v. S A I F , 62 Or App 530 ( 1 9 8 3 ) ; Marlene S t r a u s e r , 
34 Van N a t t a 168 ( 1 9 8 2 ) . 

On the i s s u e of whether c l a i m a n t has proven an a g g r a v a t i o n , we 
f i n d t h a t he h a s . Our d e c i s i o n on t h i s i s s u e depends on whether we 
a c c e p t the t e s t i m o n y of Dr. K i e s t , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , 
or Dr. R a a f , a c o n s u l t i n g p h y s i c i a n . The R e f e r e e s p e c i f i c a l l y 
found t h a t Dr. K i e s t was q u i t e p e r s u a s i v e and t h a t Dr. Raaf was not 
p e r s u a s i v e . On t h i s r e c o r d , we a r e unable to v o i c e complete a g r e e 
ment w i t h t h o s e f i n d i n g s . Both d o c t o r s a r e a r t i c u l a t e i n s u p p o r t 
of t h e i r r e s p e c t i v e p o s i t i o n s . We d e f e r to Dr. K i e s t ' s p o s i t i o n 
b e c a u s e he i s the t r e a t i n g p h y s i c i a n and we f i n d no c o m p e l l i n g 
r e a s o n not t o . L u c i n e S c h a f f e r , 33 Van N a t t a 511 ( 1 9 8 1 ) . 
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On the premature c l o s u r e i s s u e , we a f f i r m the R e f e r e e because 
Dr. K i e s t ' s c h a r t n o t e s i n d i c a t e t h a t c l a i m a n t was not s t a t i o n a r y 
a t the time the D e t e r m i n a t i o n Order i s s u e d . Whether or not the 
E v a l u a t i o n D i v i s i o n a c t u a l l y had p o s s e s s i o n of t h o s e n o t e s i s 
i r r e l e v a n t to d e t e r m i n i n g whether c l a i m a n t was, i n f a c t , m e d i c a l l y 
s t a t i o n a r y a s the D e t e r m i n a t i o n Order s t a t e d . The q u e s t i o n of 
whether the employer forwarded t h e s e c h a r t n o t e s to the E v a l u a t i o n 
D i v i s i o n would o n l y be r e l e v a n t i f p e n a l t i e s were i n i s s u e . They 
were n o t . The R e f e r e e e r r e d i n making a f i n d i n g on t h i s q u e s t i o n 
and i n commenting on the employer's conduct based on t h a t f i n d i n g . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 26, 1982 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $400 f o r s e r v i c e s on Board r e v i e w , 
to be p a i d by the employer. 

DOUGLAS E. THOMAS, C l a i m a n t WCB 82-02498 
M y r i c k , C o u l t e r , e t a l . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 15, 1983 
Fr o h n m a y e r , D e a t h e r a g e , e t a l . , D e f e n s e A t t o r n e y s O r d e r D e n y i n g Motion t o 

D i s m i s s and A d m i t t i n g 
A p p e l l a n t ' s B r i e f 

The employer moves to d i s m i s s c l a i m a n t ' s r e q u e s t f o r Board 
r e v i e w on the b a s i s of c l a i m a n t ' s a l l e g e d f a i l u r e to t i m e l y f i l e 
h i s a p p e l l a n t ' s b r i e f w i t h the Board. C l a i m a n t , a t the same t i m e , 
has moved t h a t t h e Board a c c e p t the a p p e l l a n t ' s b r i e f r e c e i v e d by 
the Board two days a f t e r the d a t e s p e c i f i e d i n the Board's b r i e f i n g 
s c h e d u l e . 

On August 3, 1983, the Board m a i l e d i t s 5012 form l e t t e r 
p r o v i d i n g the p a r t i e s w i t h the t r a n s c r i p t of the p r o c e e d i n g s b e f o r e 
the R e f e r e e and e s t a b l i s h i n g the s c h e d u l e f o r f i l i n g b r i e f s on 
Board r e v i e w . T h a t form s t a t e d : " A p p e l l a n t has twenty (20) d ays 
or u n t i l 8-23-83 to f i l e a b r i e f . " C l a i m a n t ' s a p p e l l a n t ' s b r i e f 
was r e c e i v e d by the Board on August 25, 1983. On August 26, 1983, 
the Board r e c e i v e d both c l a i m a n t ' s motion and the e m p l o y e r ' s 
motion. 

C l a i m a n t ' s motion a l l e g e s , by c o u n s e l ' s a f f i d a v i t , t h a t 
c o u n s e l r e c e i v e d the t r a n s c r i p t of the p r o c e e d i n g s on August 4, 
1983, and t h a t on August 24, 1983, c o u n s e l m a i l e d to the Board 
( a p p a r e n t l y w i t h a copy to employer's c o u n s e l ) c l a i m a n t ' s a p p e l 
l a n t ' s b r i e f . 

We p r e v i o u s l y have h e l d and s t a t e d t h a t f a i l u r e to f i l e an 
a p p e l l a n t ' s b r i e f i s not a b a s i s f o r d i s m i s s a l of a r e q u e s t f o r 
r e v i e w , a l t h o u g h b r i e f s a r e a s i g n i f i c a n t a i d i n the i c v i e w 
p r o c e s s . V i c k i P i n e , 35 Van N a t t a 619 ( 1 9 8 3 ) , P a m p l _ a J i B e r n h a r d t , 
35 Van N a t t a 787 ( 1 9 8 3 ) . See a l s o O l i n Yoder, 35'van Natta'607 
( 1 9 8 3 ) . Even i f c l a i m a n t had f a i l e d to f i l e h i s a p p e l l a n t ' s b r i e f 
a t a l l , t h e e m p l o y e r ' s motion would not be g r a n t e d . C l a i m a n t , i n 
f a c t , has f i l e d h i s a p p e l l a n t ' s b r i e f , a l t h o u g h not i n t e c h n i c a l 
c o m p l i a n c e w i t h the b r i e f i n g s c h e d u l e e s t a b l i s h e d by the B o a r d . 
The q u e s t i o n r e m a i n s , t h e r e f o r e , whether the Board s h o u l d a c c e p t 
c l a i m a n t ' s a p p e l l a n t ' s b r i e f . 
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OAR 436-83-720 (3) p r o v i d e s : 

"The p a r t y r e q u e s t i n g Board r e v i e w s h a l l 
f i l e i t s b r i e f w i t h the Board w i t h i n twenty 
(20) days a f t e r r e c e i p t of the t r a n s c r i p t 
of the r e c o r d from the R e f e r e e . Respondent 
s h a l l f i l e i t s b r i e f w i t h i n twenty (20) 
days a f t e r a p p e l l a n t ' s b r i e f i s s e r v e d on 
r e s p o n d e n t . A p p e l l a n t s h a l l f i l e i t s r e p l y 
b r i e f w i t h i n t e n (10) days a f t e r b e ing 
s e r v e d w i t h the r e s p o n d e n t ' s b r i e f . * * *" 

OAR 436-83-700(2) p r o v i d e s t h a t the r e q u i r e m e n t of ORS 
6 5 6 . 2 8 9 ( 3 ) , t h a t a p a r t y r e q u e s t Board r e v i e w w i t h i n t h i r t y d a y s of 
the d a t e of a R e f e r e e ' s o r d e r , i s s a t i s f i e d upon m a i l i n g the 
r e q u e s t to the Board. We f i n d t h a t i t i s r e a s o n a b l e to i n t e r p r e t 
OAR 4 3 6 - 8 3 - 7 2 0 ( 3 ) , r e g a r d i n g t i m e l y f i l i n g of b r i e f s , i n a c c o r d a n c e 
w i t h t h e p r o v i s i o n s g o v e r n i n g the pr o c e d u r e f o r t i m e l y r e q u e s t i n g 
Board r e v i e w . OAR 436-83-700 ( 2 ) . 

Based upon c o u n s e l ' s a l l e g a t i o n s c o n c e r n i n g r e c e i p t of the 
t r a n s c r i p t t h a t was m a i l e d under c o v e r of the Board's August 3, 
1983 b r i e f i n g s c h e d u l e , and the a l l e g a t i o n s c o n c e r n i n g the d a t e on 
which c l a i m a n t ' s a p p e l l a n t ' s b r i e f was m a i l e d , which was e x a c t l y 
twenty days a f t e r r e c e i p t of the t r a n s c r i p t , we f i n d t h a t c l a i m 
a n t ' s a p p e l l a n t ' s b r i e f was t i m e l y f i l e d based upon the a p p l i c a b l e 
a d m i n i s t r a t i v e r u l e s . The b r i e f , however, was not f i l e d i n s t r i c t 
c o m p l i a n c e w i t h the b r i e f i n g s c h e d u l e e s t a b l i s h e d by t h e Board i n 
t h a t i t was m a i l e d two days a f t e r the d a t e s p e c i f i e d t h e r e i n . 
P a r t i e s to a p r o c e e d i n g oh Board r e v i e w s h o u l d a t t e m p t to comply 
w i t h t h e b r i e f i n g s c h e d u l e e s t a b l i s h e d by the Board. Where, 
however, a p a r t y has f a i l e d to t e c h n i c a l l y comply w i t h the Board's 
b r i e f i n g s c h e d u l e , but n e v e r t h e l e s s has comp l i e d w i t h the a p p l i 
c a b l e a d m i n i s t r a t i v e r u l e s g o v e r n i n g the p r o c e d u r e s on Board 
r e v i e w , the a d m i n i s t r a t i v e r u l e s govern the p a r t i e s ' o b l i g a t i o n s 
and c o m p l i a n c e w i t h t h o s e r u l e s i s s u f f i c i e n t . Cf Fulgham v . S A I F , 
63 Or App 731 ( 1 9 8 3 ) . 

The f o r e g o i n g s h o u l d not be c o n s t r u e d a s a r e s t r i c t i o n upon 
the B o ard's d i s c r e t i o n to a c c e p t and c o n s i d e r a b r i e f which i s not 
t i m e l y f i l e d under the maximum l i m i t a t i o n s p r o v i d e d by the a d m i n i s 
t r a t i v e r u l e s . The Board has d i s c r e t i o n to make e x c e p t i o n s i n 
a p p r o p r i a t e c a s e s , where a p a r t y has e s t a b l i s h e d good c a u s e f o r the 
f a i l u r e to comply w i t h the p a r t y ' s o b l i g a t i o n s . I t i s n o t , 
however, n e c e s s a r y to a c c e p t c l a i m a n t ' s a p p e l l a n t ' s b r i e f f o r 
r e a s o n s t h a t a r e d i s c r e t i o n a r y i n n a t u r e , i n view of c l a i m a n t ' s 
c o m p l i a n c e w i t h t h e a p p l i c a b l e a d m i n i s t r a t i v e r u l e s . 

We deem i t a p p r o p r i a t e to a d j u s t the b r i e f i n g s c h e d u l e h e r e i n 
i n o r d e r to a l l o w the employer twenty days from r e c e i p t of t h i s 
o r d e r w i t h i n which to f i l e i t s r e s p o n d e n t ' s b r i e f . 

ORDER 

The e m p l o y e r ' s motion to d i s m i s s c l a i m a n t ' s r e q u e s t f o r r e v i e w 
i s d e n i e d . C l a i m a n t ' s a p p e l l a n t ' s b r i e f i s a c c e p t e d and w i l l be 
c o n s i d e r e d by the Board a s p a r t of i t s r e v i e w . The employer i s 
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a l l o w e d twenty (20) days from r e c e i p t of t h i s o r d e r w i t h i n which to 
f i l e i t s r e s p o n d e n t ' s b r i e f . The Board w i l l a c c e p t a r e p l y b r i e f 
from c l a i m a n t i f r e c e i v e d w i t h i n t e n (10) days of the e m p l o y e r ' s 
r e s p o n d e n t ' s b r i e f . T h e r e a f t e r , t h i s c a s e w i l l be d o c k e t e d f o r 
Board r e v i e w . ' ,• " 

. DOUGLAS CHIAPUZIO, C l a i m a n t WCB 80-01301 
Samuel H a l l , J r . C l a i m a n t ' s A t t o r n e y S e p t e m b e r 16, 1983 
B a r r e l 1 B e w l e y , D e f e n s e A t t o r n e y O r d e r on Remand 

On r e v i e w of t h e Board's Order d a t e d September 28, 1982, 
the C o u r t of A p p e a l s r e v e r s e d t h e Board's Order and r e i n s t a t e d 
th e Order of t he R e f e r e e d a t e d A p r i l 26, 1982. 

Now, t h e r e f o r e , t h e above-noted Board Order i s v a c a t e d , 
and t h e above-noted R e f e r e e ' s Order i s r e p u b l i s h e d and a f f i r m e d , 

I T I S SO ORDERED. 

WILLIAM JAMESON, C l a i m a n t WCB 81-01724 
A l l a n Coons, C l a i m a n t ' s A t t o r n e y September 16, 1983 
D a r r e l l B e w l e y , D e f e n s e A t t o r n e y O r d e r on Remand 

On r e v i e w of t he Board's Order d a t e d October 29, 1982, 
the C o u r t of A p p e a l s r e v e r s e d t h e Board's Order and r e i n s t a t e d 
t h e Order of t h e R e f e r e e d a t e d November 27, 1981. 

Now, t h e r e f o r e , t h e above-noted Board Order i s v a c a t e d , 
and t h e above-noted R e f e r e e ' s Order i s r e p u b l i s h e d and a f f i r m e d 

I T I S SO ORDERED. 

ELMER J . CUMMINGS, C l a i m a n t WCB 82-05612 
H a y n e r , e t a l . , C l a i m a n t ' s A t t o r n e y s September 19, 1983 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on Revi e w 
Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of t h o s e p o r t i o n s of R e f e r e e 
Q u i l l i n a n ' s o r d e r f i n d i n g t h a t the c l a i m was not p r e m a t u r e l y c l o s e d 
Premature c l o s u r e i s t h e o n l y i s s u e on r e v i e w . 

The Board a f f i r m s and adopts the o r d e r of the R e f e r e e w i t h t h e 
f o l l o w i n g comment. The R e f e r e e i n e s s e n c e a f f i r m e d the D e t e r m i n a 
t i o n Order which found c l a i m a n t m e d i c a l l y s t a t i o n a r y on May 6, 1982 
However, she s a i d she found c l a i m a n t m e d i c a l l y s t a t i o n a r y on June 3 
1982, the d a t e the D e t e r m i n a t i o n Order i s s u e d . Based on our r e v i e w 
of the e v i d e n c e , we t h i n k t h a t the c l a i m a n t was m e d i c a l l y s t a t i o n 
a r y on May 6, 1982 a s found i n the D e t e r m i n a t i o n O r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 10, 1983 i s m o d i f i e d . The 
D e t e r m i n a t i o n Order of June 3, 1982 which d e t e r m i n e d t h a t c l a i m a n t 
was m e d i c a l l y s t a t i o n a r y on May 6, 1982 i s s p e c i f i c a l l y a f f i r m e d . 
Those p o r t i o n s of the R e f e r e e ' s o r d e r c o n c e r n i n g e x t e n t of 
d i s a b i l i t y a r e a f f i r m e d . 
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EDUARDO YBARRA, C l a i m a n t WGB 83-02081 
D o b l i e & F r a n c e s c o n i , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 19, 1983 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r R e i n s t a t i n g P r o c e e d i n g s 

on Board R e v i e w 
On J u l y 20, 1983 the Board e n t e r e d an Order of D i s m i s s a l , d i s 

m i s s i n g c l a i m a n t ' s r e q u e s t f o r r e v i e w based upon h i s w i t h d r a w a l of 
t h a t r e q u e s t . T h e r e a f t e r c l a i m a n t gave some i n d i c a t i o n t h a t , i n 
f a c t , he was d e s i r o u s of h a v i n g the R e f e r e e ' s o r d e r r e v i e w e d ; 
t h e r e f o r e , the Board a b a t e d i t s p r i o r Order of D i s m i s s a l on August 
11, 1983. I t now i s c l e a r t h a t c l a i m a n t withdrew h i s r e q u e s t f o r 
r e v i e w based upon a m i s u n d e r s t a n d i n g of the p r o c e d u r a l c o n s e q u e n c e s 
of t h a t a c t i o n , and t h a t c l a i m a n t b e l i e v e s he i s a g g r i e v e d by the 
R e f e r e e ' s o r d e r . The e m p l o y e r / i n s u r e r has i n d i c a t e d no o p p o s i t i o n 
to r e i n s t a t e m e n t of the p r o c e e d i n g s on Board r e v i e w . 

A c c o r d i n g l y , the Board's Order of D i s m i s s a l e n t e r e d h e r e i n on 
J u l y 20, 1983, hereby i s withdrawn and t h e s e p r o c e e d i n g s a r e r e i n 
s t a t e d . The t r a n s c r i p t of the p r o c e e d i n g s b e f o r e the R e f e r e e w i l l 
be o r d e r e d and a b r i e f i n g s c h e d u l e d w i l l be e s t a b l i s h e d i n due 
c o u r s e . 

I T I S SO ORDERED. 

LaJUAN D. ALLEN, C l a i m a n t WCB 82-02652 
G r a n t , e t a l . , C l a i m a n t ' s A t t o r n e y s S eptember 20, 1983 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y s O r d e r on Revi e w 
Reviewed by Board Members L e w i s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Brown's o r d e r which 
awarded 112° f o r 35% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y i n 
a d d i t i o n t o t h e 64° f o r 20% u n s c h e d u l e d d i s a b i l i t y g r a n t e d by a 
D e t e r m i n a t i o n Order dat e d March 16, 1982. C u m u l a t i v e l y c l a i m a n t 
h a s r e c e i v e d a t o t a l award of 90% u n s c h e d u l e d d i s a b i l i t y . The 
R e f e r e e ' s o r d e r a l s o a s s e s s e d a p e n a l t y and a t t o r n e y ' s f e e a g a i n s t 
t h e i n s u r e r . On r e v i e w c l a i m a n t r a i s e s a s i s s u e s e x t e n t o f 
d i s a b i l i t y and the amount of the p e n a l t y . C l a i m a n t c o n t e n d s he i s 
p e r m a n e n t l y and t o t a l l y d i s a b l e d . 

C l a i m a n t i s a 52 y e a r o l d man w i t h a l o n g h i s t o r y of low back 
and p s y c h o l o g i c a l problems. The f i r s t i n j u r y i n t h i s r e c o r d was i n 
J a n u a r y 1968 when c l a i m a n t i n j u r e d h i s low back w h i l e p u l l i n g g r e e n 
c h a i n i n C a l i f o r n i a . The i n j u r y a p p a r e n t l y was a c c e p t e d under t h e 
C a l i f o r n i a Workers' Compensation s y s t e m . T h e r e i s no i n d i c a t i o n i n 
t h i s r e c o r d what s o r t of d i s a b i l i t y award c l a i m a n t r e c e i v e d b e c a u s e 
of t h a t i n j u r y . A p a r t i a l b i l a t e r a l d i s c e c t o m y was performed i n 
October 1968. I n J u l y 1969 c l a i m a n t p r e s e n t e d Dr. F o r c a d e o f San 
F r a n c i s c o w i t h a l i s t o f 29 c o m p l a i n t s which were t h e n b o t h e r i n g 
him. Dr. F o r c a d e o p i n e d : 

" I t i s v e r y o b v i o u s t h a t t h i s man i s e i t h e r 
e x t r e m e l y h y p o c h o n d r i a c a l or i s v o i c i n g a l l 
o f t h e c o m p l a i n t s f o r monetary g a i n . " 
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C l a i m a n t moved to Oregon. On March 6, 1974 he a g a i n compen-
s a b l y i n j u r e d h i s low back w h i l e l i f t i n g a bar o f s t e e l w h i l e d o i n g 
s t e e l f a b r i c a t i o n work. I n June 1974 he r e c e i v e d a b i l e v e l s p i n a l 
f u s i o n a t L5-6 and L 6 - S 1 . ( C l a i m a n t i s somewhat u n u s u a l i n t h a t he 
p o s s e s s e s s i x lumbar v e r t e b r a e , a s opposed t o the u s u a l f i v e . ) He 
c o n t i n u e d h a v i n g i n t e r m i t t e n t s h a r p p a i n s i n h i s back f o l l o w i n g 
t h a t o p e r a t i o n . I n A p r i l 1975 Dr. H a l f e r t y of the D i s a b i l i t y 

P r e v e n t i o n D i v i s i o n , which was then under the Workers' Compensation 
Board, o p i n e d t h a t c l a i m a n t had a t l e a s t a moderate f u n c t i o n a l 
o v e r l a y . 

At Dr. H a l f e r t y ' s r e q u e s t c l a i m a n t was r e f e r r e d t o D r s . 
Hickman and F l e m i n g f o r p s y c h o l o g i c a l e v a l u a t i o n . They o p i n e d : 

"There i s e v i d e n c e t h a t t h i s c l i e n t i s 
e x p e r i e n c i n g a m o d e r a t e l y s e v e r e p s y c h o 
l o g i c a l r e a c t i o n w i t h major emphasis on h i s 
s o m a t i c c o m p l a i n t s . 

" T h i s m o d e r a t e l y s e v e r e p s y c h o p a t h o l o g y i s 
l a r g e l y a t t r i b u t a b l e t o the a l l e g e d i n j u r y . " 

I t was f e l t t h a t c l a i m a n t was h i g h l y m o t i v a t e d and the p r o s p e c t s 
f o r r e t u r n i n g him t o work were good. 

I n June 1975 a D e t e r m i n a t i o n Order awarded c l a i m a n t 25% 
u n s c h e d u l e d permanent d i s a b i l i t y . I n August 1975 c l a i m a n t u n d e r 
went a n o t h e r laminectomy. F o l l o w i n g the o p e r a t i o n c l a i m a n t l o s t a 
g r e a t d e a l o f b l o o d due t o hemorrhaging. F i v e days a f t e r t h e s u r 
g e r y c l a i m a n t began h a l l u c i n a t i n g . He e x p e r i e n c e d what was l a t e r 
d e s c r i b e d a s a p s y c h o t i c e p i s o d e . H i s p h y s i c i a n s t h e n had him 
examined by Dr. Robert L u t h e r , who became h i s t r e a t i n g p s y c h i a 
t r i s t . Dr. L u t h e r ' s f i r s t r e p o r t of r e c o r d i s d a t e d October 3,. 
1975. He o p i n e d a t t h a t t i m e : 

"The f i n a l d i a g n o s i s was p s y c h o s i s o f unde
t e r m i n e d e t i o l o g y , but most l i k e l y s e c o n d a r y 
t o o r g a n i c and f u n c t i o n a l c a u s e s s u r r o u n d i n g 
the two s u r g e r i e s . " 

C l a i m a n t was o p e r a t e d on a g a i n i n December 1975 f o r e x c i s i o n 
o f p s e u d o a r t h r o s i s a t L4-5 and f o r a s p i n a l f u s i o n a t L4 through 
S2. Dr. L u t h e r r e l e a s e d c l a i m a n t f o r the s u r g e r y somewhat 
r e l u c t a n t l y . 

"He i s , a s you know, a man of m a r g i n a l 
p s y c h o l o g i c a l s t r e n g t h , but s h o u l d not be 
d e n i e d o r t h o p e d i c s u r g e r y on t h e b a s i s o f 
h i s p s y c h o p a t h o l o g y . " 

F o l l o w i n g t h e s u r g e r y c l a i m a n t c o n t i n u e d t o c o m p l a i n of s u b j e c t i v e 
p a i n and numbness i n h i s l e f t l e g . Range of motion f i n d i n g s were 
l i m i t e d . I n December 1976 h i s o r t h o p e d i s t , Dr. Weinman, e v a l u a t e d 
him f o r c l a i m c l o s u r e . He o p i n e d : 

" A c c o r d i n g t o the Oregon r a t i n g , he h a s 
m o d e r a t e l y s e v e r e l o s s of f u n c t i o n t o t h e 
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i n j u r e d p a r t and would be l i m i t e d t o more 
s e d e n t a r y work and t o a j o b which would 
a l l o w h i m 1 t o s t a n d or s i t a t w i l l . Appor
t i o n i n g i t a c c o r d i n g t o h i s problem p r i o r 
t o h i s March, 1974 i n j u r y , i n my o p i n i o n , 
would s p l i t t h e impairment 50-50 w i t h what 
he had b e f o r e the l a s t i n j u r y . My recom
mendations a r e f o r r e h a b i l i t a t i o n t o some 
k i n d o f an o c c u p a t i o n which d o e s n ' t i n v o l v e 
the r e q u i r e m e n t of s t a n d i n g f o r l o n g p e r i o d s 
o f time, s i t t i n g f o r l o n g p e r i o d s of time, 
r e p e a t e d bending, l i f t i n g or s t o o p i n g or 
t w i s t i n g t h e back. The sooner t h e v o c a 
t i o n a l r e h a b i l i t a t i o n can be a c c o m p l i s h e d , 
h i s c l a i m c l o s e d and the economic s t a t u s 
known, t h e b e t t e r f o r t h e n he can form g o a l s 
o f what he wants t o do f o r the r e s t of h i s 
l i f e which s h o u l d h e l p h i s p h y s i c a l and 
p s y c h o l o g i c a l s t a t u s . " 

A D e t e r m i n a t i o n Order i s s u e d F e b r u a r y 19, 1977 awarding c l a i m 
a n t an a d d i t i o n a l 10% u n s c h e d u l e d award f o r low back d i s a b i l i t y . 

On F e b r u a r y 28, 1977 Dr. L u t h e r r e p o r t e d : 

" I have a g a i n , over the p a s t four months, 
s e e n Mr. A l l e n who h a s decompensated i n t o a 
d e p r e s s i v e - l i k e p i c t u r e which i n c l u d e s some 
e l e m e n t s o f what l o o k s l i k e o r g a n i c l o s s , 
i n c l u d i n g memory d e f i c i t and c o n f u s i o n , and 
which a l s o i n c l u d e s some p a r a n o i d and o t h e r 
i d e a t i o n . . . . 

" I f e e l t h a t what we a r e s e e i n g a t t h i s time 
i s r e l a t e d t o the s e v e r e decompensation, 
p o s t - o p e r a t i v e l y , which Mr. A l l e n p r e s e n t e d 
i n August o f 1975." 

Dr. L u t h e r ' s r e p o r t s c o n t i n u e i n a n e g a t i v e v e i n throughout 
the r e c o r d . He c o n s i s t e n t l y d e s c r i b e s c l a i m a n t a s s u f f e r i n g from 
" s e v e r e p s y c h o t i c d e p r e s s i o n . " I n 1977 Dr. L u t h e r t e r m i n a t e d 
c l a i m a n t from a v o c a t i o n a l r e h a b i l i t a t i o n program b e c a u s e he f e l t 
c l a i m a n t was not w e l l enough t o p a r t i c i p a t e . I n J a n u a r y 1978 Dr. 
L u t h e r r e p o r t e d : 

"He c o n t i n u e s t o be q u i t e dependent on h i s 
w i f e and spends a good d e a l of time s i t t i n g 
i n t h e house l o o k i n g out the window. He 
p e r i o d i c a l l y shows a d d i t i o n a l i n t e r e s t i n 
t h i n g s and a m b i t i o n t o do them, but h a s not 
s u s t a i n e d t h i s f o r any s i g n i f i c a n t p e r i o d o f 
t i m e . " 

I n June 1978 c l a i m a n t was e v a l u a t e d by Dr. A r l e n Quan, a 
p s y c h i a t r i s t . Dr. Quan opined t h a t c l a i m a n t i s s u f f e r i n g from 
" d e p r e s s i v e n e u r o s i s , c h r o n i c , m i l d t o moderate." He noted, how
e v e r , t h a t b e c a u s e c l a i m a n t was t a k i n g a n t i - p s y c h o t i c m e d i c a t i o n 
" i t i s h a r d t o t e l l whether h i s c o n d i t i o n i s not a more s e v e r e 
one, t h a t i s , of p s y c h o t i c p r o p o r t i o n s and under p a r t i a l c o n t r o l . 
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I n J u l y 1979 c l a i m a n t was s e n t t o t h e C a l l a h a n C e n t e r a t Dr. 
L u t h e r ' s s u g g e s t i o n . The p s y c h o l o g i s t a t the C a l l a h a n C e n t e r 
e v a l u a t e d c l a i m a n t and o b s e r v e d : 

" P a t i e n t s showing t h i s t e s t p a t t e r n most 
f r e q u e n t l y c a r r y a d i a g n o s i s o f p s y c h o n e u r o 
t i c n e u r o s i s , o b s e s s i v e c o m p u l s i v e r e a c t i o n 
or a n x i e t y r e a c t i o n i n a b a s i c a l l y s c h i z o i d 
p e r s o n a l i t y . 

"Mr. A l l e n conveys the i m p r e s s i o n of b e i n g 
o p t i m i s t i c about the program....He w i l l 
l i k e l y r e q u i r e c o n s i d e r a b l e s u p p o r t i n view 
of t h e f a c t t h a t he i s s t i l l v u l n e r a b l e t o 
r e g r e s s i v e r e a c t i o n s t o s t r e s s . I n a l l 
l i k e l i h o o d , Mr. A l l e n w i l l c o n t i n u e t o need 
p s y c h i a t r i c s u p p o r t f o r an extended p e r i o d 
o f time i f he i s t o p r o g r e s s back i n t o the 
work w o r l d . " 

At t h e end o f t h e f o u r and one h a l f week program c l a i m a n t r e p o r t e d 
t h a t he f e l t moderate improvement and l e s s d e p r e s s i o n . However, 
the c l o s i n g e v a l u a t i o n n o t e s t h a t c l a i m a n t appeared more d e p r e s s e d 
t h a n u s u a l a t t h e time he l e f t t h e c e n t e r . 

I n November 1979 c l a i m a n t e n r o l l e d i n a v o c a t i o n a l r e h a b i l i t a 
t i o n program f o r t r a i n i n g a s a Job S e r v i c e R e p r e s e n t a t i v e . I n 
A p r i l 1980 he was t e r m i n a t e d from the program b e c a u s e he f e l t 
u n a b l e t o c o n t i n u e w i t h the program. Dr. L u t h e r v e r i f i e d t h i s 
i n a b i l i t y . Dr. L u t h e r r e p o r t e d t o the v o c a t i o n a l r e h a b i l i t a t i o n 
c o u n s e l o r t h a t c l a i m a n t would have some d e p r e s s i o n i n d e f i n i t e l y and 
would p r o b a b l y need a s h e l t e r e d type j o b r a t h e r than one i n t h e 
r e g u l a r market p l a c e . 

I n a r e p o r t t o the i n s u r e r d a t e d May 21, 1980 Dr. L u t h e r noted 
t h a t c l a i m a n t c o n t i n u e d t o have s i g n i f i c a n t d e p r e s s i o n which v a r i e d 
from month t o month. The d e p r e s s i o n was a t i t s b e s t f o l l o w i n g t h e 
C a l l a h a n program b e c a u s e c l a i m a n t f e l t some s e n s e o f 
a c c o m p l i s h m e n t . Dr. L u t h e r t h e n s a i d : 

"He and h i s w i f e c o n t i n u e t o c o n s i d e r a d d i 
t i o n a l ways of e a r n i n g a l i v i n g , but up t o 
now i t h a s been d i f f i c u l t due t o t h e d e g r e e 
of h i s d e p r e s s i o n t o f i n d something he can 
do. 

"He c o n t i n u e s on Sinequan, a p p r o x i m a t e l y 100 
mg. per day, and S t e l a z i n e 5 mg. per day. 
I t would appear t h a t he w i l l c o n t i n u e t o 
have t h i s d e p r e s s i o n i n d e f i n i t e l y , but p e r 
haps i t would l e s s e n somewhat t o t h e p o i n t 
where he c o u l d do some k i n d o f minimal 
work." 

C l a i m a n t and h i s w i f e e n t e r e d a motel management s c h o o l i n 
mid-1980 and s u c c e s s f u l l y completed i t i n November 1980. C l a i m a n t 
h a s never o b t a i n e d a motel management j o b . 
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Dr. L u t h e r r a t e d c l a i m a n t ' s p s y c h o l o g i c a l impairment f o r t h e 
i n s u r e r i n August 1981: 

" H i s p s y c h o t i c d e p r e s s i o n i s somewhat 
improved from two y e a r s ago, but he 
c o n t i n u e s t o be v e r y s u b j e c t t o s t r e s s and 
c o n t i n u e s t o be v e r y dependent on h i s w i f e . 

* * * 

"Using the AMA g u i d e s t o d i s a b i l i t y , I would 
s a y t h a t Mr. A l l e n f i t s somewhere i n t o the 
C l a s s I I Impairment o f the Whole Man, some
where i n the o r d e r of 30-40 p e r c e n t a s h i s 
d e p r e s s i o n h a s l a s t e d many y e a r s and h a s 
c r e a t e d a l o s s o f i n t e r e s t i n h i s a c t i v i 
t i e s , psychomotor r e t a r d a t i o n , but he i s 
a b l e t o t a k e c a r e of p e r s o n a l h y g i e n e and 
o t h e r s e l f - c a r e a c t i v i t i e s . " 

I n November 1981 Dr. L u t h e r wrote the R e h a b i l i t a t i o n 
s p e c i a l i s t c o n c e r n i n g c l a i m a n t ' s a b i l i t y t o do motel management. 

"As you know, Mr. A l l e n c o n t i n u e s t o show 
symptomatology o f h i s d e p r e s s i o n , and i t i s 
my view t h a t t h e hope o f r u n n i n g a motel i s 
v e r y dependent on h a v i n g Mr. and Mrs. A l l e n 
f u n c t i o n a s a team i n t h a t h i s day-to-day 
f u n c t i o n i n g i s not r e a l c o n s i s t e n t , and a t 
t i m e s Mrs. A l l e n w i l l have to f i l l i n f o r 
h e r husband." 

I n J a n u a r y 1982 S o u t h e r n Oregon M e d i c a l C o n s u l t a n t s e v a l u a t e d 
c l a i m a n t ' s p h y s i c a l s t a t u s . They o p i n e d : 

" I t i s v e r y d o u b t f u l t h a t t h i s i n d i v i d u a l 
w i l l r e t u r n t o r e g u l a r work.. We recommend 
t h a t he c o n t i n u e w i t h p s y c h i a t r i c c a r e . 
With r e g a r d t o h i s a b i l i t y t o s t a n d , walk, 
s i t and d r i v e an a u t o , i n an e i g h t hour day 
t h e p a t i e n t c o u l d do a c u m u l a t i v e of two 
h o u r s o f each o f t h e four c a t e g o r i e s . " 

They f e l t c l a i m a n t c o u l d o c c a s i o n a l l y l i f t twenty pounds, 
f r e q u e n t l y l i f t t e n pounds and c o n t i n u o u s l y l i f t f i v e pounds. He 
c o u l d bend and s q u a t o c c a s i o n a l l y but c o u l d not c l i m b . He can use 
h i s arms and hands, but cannot use h i s f e e t f o r r e p e t i t i v e move
ments. 

A March 16, 1982 a D e t e r m i n a t i o n Order g r a n t e d c l a i m a n t an 
a d d i t i o n a l 20% u n s c h e d u l e d d i s a b i l i t y award, f o r a t o t a l award o f 
55%. C l a i m a n t a p p e a l e d the D e t e r m i n a t i o n O r d e r . 

Dr. L u t h e r t e s t i f i e d a t t he h e a r i n g . He t e s t i f i e d t h a t 
c l a i m a n t h a s a permanent p s y c h o t i c d e p r e s s i o n . He s a i d c l a i m a n t 
i s c a p a b l e o f i n t e r m i t t e n t work on an u n p r e d i c t a b l e s c h e d u l e . He 
f e e l s c l a i m a n t needs a s h e l t e r e d t y p e j o b where he c an be s u p e r 
v i s e d b e c a u s e h i s judgment, en e r g y l e v e l and c o n c e n t r a t i o n a r e 
a d v e r s e l y a f f e c t e d by h i s d e p r e s s i o n . 

-1347-



The R e f e r e e gave l i t t l e w e i g h t t o Dr. L u t h e r ' s o p i n i o n s . 

"He h a s a p p a r e n t l y not c o n s i d e r e d t h a t 
c l a i m a n t was a b l e t o m a i n t a i n s u s t a i n e d 
a c t i v i t y h o u r s per day f o r f o u r p l u s weeks 
w h i l e a t the C a l l a h a n C e n t e r . He h a s not 
c o n s i d e r e d t h e f a c t t h a t c l a i m a n t h a s 
s u c c e s s f u l l y completed an o n - t h e - j o b 
t r a i n i n g program i n motel management.... 
"The C a l l a h a n C e n t e r p e r s o n n e l o b s e r v e d 
c l a i m a n t i n a l l o f t he p h a s e s o f h i s 
d i s a b i l i t y , e x t e n s i v e l y over a f o u r week 
p e r i o d . I am i n c l i n e d t o g i v e t h a t s e r i e s 
o f r e p o r t s more r e c o g n i t i o n t h a n Dr. 
L u t h e r ' s t e s t i m o n y , v i s - a - v i s Mr. A l l e n ' s 
working c a p a c i t y . 

"Based on t h e s e r e p o r t s , I b e l i e v e t h a t i t 
i s p r o b a b l e t h a t Mr. A l l e n i s employable i n 
th e c o m p e t i t i v e l a b o r market. He i s 
s e v e r e l y l i m i t e d i n the p h y s i c a l t h i n g s t h a t 
he c a n do. He i s f u r t h e r l i m i t e d b e c a u s e 
h i s d e p r e s s i o n f u r t h e r l i m i t s him from 
working i n s t r e s s f u l s i t u a t i o n s . " 

We d i s a g r e e w i t h the R e f e r e e ' s c h a r a c t e r i z a t i o n of Dr. L u t h e r ' s 
o p i n i o n s and h i s u n d e r s t a n d i n g of the C a l l a h a n C e n t e r r e p o r t s . 

Dr. L u t h e r was f u l l y aware o f the C a l l a h a n C e n t e r s t a y . He 
i n i t i a l l y s u g g e s t e d t h a t c l a i m a n t be s e n t t o t h e C e n t e r . He a l s o 
s a i d t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was a t i t s b e s t f o l 
l o w i n g t h a t e x p e r i e n c e . 

Dr. L u t h e r was a l s o aware o f the motel management a t t e m p t . He 
a c t u a l l y encouraged c l a i m a n t t o a t t e m p t t o l e a r n t o manage m o t e l s . 
I t i s c l e a r t h a t he thought c l a i m a n t c o u l d manage a motel w i t h 
a s s i s t a n c e from h i s w i f e . 

The C a l l a h a n C e n t e r r e p o r t s do not c a l l i n t o q u e s t i o n Dr. 
L u t h e r ' s c o n c l u s i o n s . They note t h a t c l a i m a n t was a b l e t o s u s t a i n 
a c t i v i t y f o u r h o u r s per day d u r i n g h i s s t a y and t h a t a t t h e end o f 
the s t a y he r e p o r t e d improvement i n h i s d e p r e s s i o n . The C e n t e r 
s t a f f m e r e l y recommended an attempt a t r e t r a i n i n g and c o n t i n u e d 
p s y c h i a t r i c c a r e . 

A l t h o u g h Dr. L u t h e r ' s c o n c l u s i o n s a r e u n c o n t r o v e r t e d , t h e y do 
not s u p p o r t an award f o r permanent t o t a l d i s a b i l i t y . He b e l i e v e s 
t h a t c l a i m a n t i s a b l e t o do work i n a s h e l t e r e d s i t u a t i o n s u c h a s 
motel management w i t h c l a i m a n t ' s w i f e . Thus, i t i s a p p a r e n t t h a t 
Dr. L u t h e r does not b e l i e v e t h a t c l a i m a n t i s p r e c l u d e d by h i s 
p s y c h o l o g i c a l d i s a b i l i t y from " r e g u l a r l y p e r f o r m i n g work a t a 
g a i n f u l arid s u i t a b l e o c c u p a t i o n . " ORS 6 5 6 . 2 0 6 ( 1 ) . He b e l i e v e s 
c l a i m a n t c o u l d do motel work and t h a t i t would be b e n e f i c i a l f o r 
him t o do s o . 

L i k e w i s e , c l a i m a n t i s not p r e c l u d e d from working by h i s 
p h y s i c a l p r o b l e m s . S o u t h e r n Oregon M e d i c a l C o n s u l t a n t s p l a c e 
c l a i m a n t ' s p h y s i c a l c a p a c i t y i n t h e l i g h t work c a t e g o r y . Thus, he 
i s p h y s i c a l l y c a p a b l e of doin g motel management work. 
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Even though we d i s a g r e e w i t h the R e f e r e e ' s c h a r a c t e r i z a t i o n 
o f Dr. L u t h e r ' s r e p o r t s , we a g r e e w i t h h i s f i n d i n g t h a t c l a i m a n t 
i s not p e r m a n e n t l y and t o t a l l y d i s a b l e d . C o n s i d e r i n g the e n t i r e 
r e c o r d and comparing t h i s c a s e w i t h o t h e r s i m i l a r c a s e s , we 
c o n c l u d e t h a t the R e f e r e e ' s award of 90% uns c h e d u l e d d i s a b i l i t y i s 
a p p r o p r i a t e . 

We a l s o a f f i r m and adopt t h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r 
i m p o s i n g a p e n a l t y and a s s o c i a t e d a t t o r n e y ' s f e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 12, 1982 i s a f f i r m e d . 

KENNETH T. L E I G H , C l a i m a n t WCB 82-02469 
Hansen & Wobbrock, C l a i m a n t ' s A t t o r n e y s S eptember 20, 1983 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Review 
Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Knapp's o r d e r s which 
a f f i r m e d a D e t e r m i n a t i o n Order dat e d J a n u a r y 26, 1982, which 
awarded no compensation f o r uns c h e d u l e d permanent d i s a b i l i t y . 
E x t e n t of permanent d i s a b i l i t y i s the o n l y i s s u e . 

C l a i m a n t i s a 52 y e a r o l d man who has worked a s a s h e e t r o c k e r 
f o r the p a s t 25 y e a r s . He compensably i n j u r e d h i s low back i n 
November 1978. He r e c e i v e d an award f o r 25% unscheduled permanent 
d i s a b i l i t y by D e t e r m i n a t i o n Order i n 1979. The m e d i c a l e v i d e n c e 
i n d i c a t e s t h a t he p r e s e n t l y i s p r e c l u d e d from r e t u r n i n g to h i s 
r e g u l a r work. 

A f t e r t a k i n g i n t o c o n s i d e r a t i o n the g u i d e l i n e s found a t OAR 
436-65-500, e t s e q , and comparing t h i s c a s e to o t h e r s i m i l a r c a s e s , 
we c o n c l u d e t h a t c l a i m a n t would be more a p p r o p r i a t e l y compensated 
t o r h i s compensable i n j u r y by an award f o r 35% uns c h e d u l e d 
d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r s d a t e d J a n u a r y 5, 1983 and F e b r u a r y 15, 
1983 a r e r e v e r s e d . C l a i m a n t i s awarded an a d d i t i o n a l 32° f o r 10% 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r i n j u r y to h i s low 
back. C l a i m a n t ' s t o t a l u n s c h e d u l e d permanent d i s a b i l i t y award t o 
d a t e i s 112° f o r 35% of the maximum a l l o w a b l e . C l a i m a n t ' s a t t o r n e y 
i s a l l o w e d an a t t o r n e y ' s f e e of 25% of t h i s a d d i t i o n a l compensa
t i o n , not to exceed $3,000, f o r s e r v i c e s b e f o r e the R e f e r e e and the 
Board. 

WANDA J . LINGO, C l a i m a n t WCB 82-05958 & 81-10925 
C a l l a h a n , e t a l . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 20, 1983 
R a n k i n , e t a l . , D e f e n s e A t t o r n e y s O r d e r on F u r t h e r R e c o n s i d e r a t i o n 
C l a i m a n t ' s a t t o r n e y has r e q u e s t e d r e c o n s i d e r a t i o n o f the 

Board's August 25, 1983 Order on R e c o n s i d e r a t i o n i n s o f a r a s t h a t 
o r d e r f a i l s t o award c o u n s e l a r e a s o n a b l e a t t o r n e y ' s f e e f o r 
s e r v i c e s r e n d e r e d b e f o r e the Board on the employer's r e q u e s t f o r 
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r e c o n s i d e r a t i o n , which i n c l u d e d a p p e a r i n g p e r s o n a l l y b e f o r e the 
Board f o r the purpose of p r e s e n t i n g o r a l argument p u r s u a n t to the 
employer's r e q u e s t . On r e c o n s i d e r a t i o n of our Order on Review, we 
adhered to our d e t e r m i n a t i o n c o n c e r n i n g the c o m p e n s a b i l i t y of 
c l a i m a n t ' s h i a t a l h e r n i a . We, t h e r e f o r e , f i n d i t a p p r o p r i a t e to 
award c l a i m a n t ' s a t t o r n e y a s u p p l e m e n t a l f e e f o r s e r v i c e s r e n d e r e d 
b e f o r e the Board i n c o n n e c t i o n w i t h the employer's r e q u e s t f o r 
r e c o n s i d e r a t i o n . 

The Board's Order on R e c o n s i d e r a t i o n d a t e d August 25, 1983 i s 
m o d i f i e d to award c l a i m a n t ' s a t t o r n e y a s u p p l e m e n t a l a t t o r n e y ' s f e e 
i n the amount of $ 3 5 0 , to be p a i d by the s e l f - i n s u r e d employer. 
E x c e p t a s m o d i f i e d , the Board a d h e r e s to i t s p r i o r o r d e r , which 
hereby i s r e a f f i r m e d and r e p u b l i s h e d . 

ROY G. McCONNELL, C l a i m a n t WCB 82-04764 
Emmons, K y l e , e t a l . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 20, 1983 
L i n d s a y , H a r t , e t a l . , D e f e n s e A t t o r n e y s O r d e r D e n y i n g D i s m i s s a l 
The Board has r e c e i v e d c l a i m a n t ' s motion to d i s m i s s the 

e m p l o y e r / i n s u r e r ' s r e q u e s t f o r r e v i e w on the grounds i t was not 
t i m e l y f i l e d . 

The r e q u e s t f o r r e v i e w was postmarked on the 29th day of the 
a p p e a l p e r i o d ; t h e r e f o r e , the r e q u e s t f o r d i s m i s s a l i s hereby 
d e n i e d . 

I T I S SO ORDERED. 

Reviewed by Board Members F e r r i s and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e Menashe's 
o r d e r which awarded c l a i m a n t compensation f o r permanent t o t a l d i s 
a b i l i t y . S A I F c o n t e n d s t h a t the R e f e r e e e r r e d i n f i n d i n g c l a i m a n t 
p ermanently and t o t a l l y d i s a b l e d . C l a i m a n t has c r o s s - r e q u e s t e d 
r e v i e w of the R e f e r e e ' s o r d e r c o n t e n d i n g t h a t the R e f e r e e e r r e d i n 
f i n d i n g c l a i m a n t p e r m a n e n t l y and t o t a l l y d i s a b l e d a s of the d a t e of 
the h e a r i n g . C l a i m a n t a r g u e s t h a t the a p p r o p r i a t e d a t e f o r perma
nent t o t a l d i s a b i l i t y s t a t u s i s August 17, 1981, the d a t e on which 
h i s v o c a t i o n a l f i l e was c l o s e d . 

E x c e p t a s o t h e r w i s e i n c o n s i s t e n t h e r e i n , we adopt the 
R e f e r e e ' s f i n d i n g s of f a c t a s our own. 

The R e f e r e e found t h a t a l t h o u g h c l a i m a n t ' s p h y s i c a l impairment 
was s u b s t a n t i a l , the w e i g h t of the m e d i c a l e v i d e n c e e s t a b l i s h e d 
t h a t c l a i m a n t " p r o b a b l y r e t a i n s the p h y s i c a l a b i l i t y to p e r f o r m 
some work," and a l t h o u g h c l a i m a n t c o u l d p r o b a b l y not r e t u r n to any 
of h i s p r e v i o u s j o b s , he was not t o t a l l y i n c a p a c i t a t e d from a 
p h y s i c a l s t a n d p o i n t a l o n e . We a g r e e w i t h t h a t c o n c l u s i o n . 

ORDER 
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S i n c e the R e f e r e e c o n c l u d e d t h a t c l a i m a n t was not p e r m a n e n t l y 
and t o t a l l y d i s a b l e d from a p h y s i c a l s t a n d p o i n t a l o n e , he then con
s i d e r e d whether c l a i m a n t ' s p h y s i c a l c o n d i t i o n , when combined w i t h 
the r e l e v a n t s o c i a l / v o c a t i o n a l f a c t o r s as noted i n W i l s o n y. 
Weyerhaeuser, 30 Or App 403 ( 1 9 7 7 ) , r e s u l t e d i n a f i n d i n g of perma
n e n t t o t a l d i s a b i l i t y . The R e f e r e e c o n c l u d e d t h a t when a l l of 
t h e s e f a c t o r s were combined, t h e r e d i d appear to be a "narrow a r e a 
of t h e l a b o r market a v a i l a b l e to the c l a i m a n t . " We a g r e e w i t h t h i s 
c o n c l u s i o n a l s o . 

Having c o n c l u d e d t h a t c l a i m a n t was not permanently and t o t a l l y 
d i s a b l e d from a p h y s i c a l s t a n d p o i n t , and h a v i n g s i m i l a r l y c o n c l u d e d 
t h a t c l a i m a n t was not permanently and t o t a l l y d i s a b l e d when 
s o c i a l / v o c a t i o n a l c o n s i d e r a t i o n s were f a c t o r e d i n , the R e f e r e e then 
s t a t e d t h a t the c a s e b o i l e d down to a q u e s t i o n of whether c l a i m a n t 
made r e a s o n a b l e e f f o r t s t o seek work i n the a r e a of the l a b o r 
market r e m a i n i n g open to him. We a g r e e w i t h t h i s a l s o , f o r s u c h 
f a i l e d e f f o r t s p r o v i d e a form o f " a c i d t e s t " i n d e c i d i n g b o r d e r l i n e 
permanent t o t a l d i s a b i l i t y c a s e s . See Dock P e r k i n s , 31 Van N a t t a 
190 ( 1 9 8 1 ) . Having gone t h i s f a r , however, the R e f e r e e then 
c o n c l u d e d ( a s we u n d e r s t a n d h i s o r d e r ) t h a t a l t h o u g h c l a i m a n t made 
mini m a l e f f o r t s i n t h i s d i r e c t i o n , they were n e v e r t h e l e s s r e a s o n 
a b l e under the c i r c u m s t a n c e s , a s c l a i m a n t s u f f e r e d from an 
" e m o t i o n a l c o n d i t i o n . " F i n d i n g t h a t c l a i m a n t s u f f e r s from an 
" e m o t i o n a l c o n d i t i o n , " the R e f e r e e went on to c o n c l u d e t h a t c l a i m 
a n t ' s l a c k of m o t i v a t i o n i s not a t t i t u d i n a l i n n a t u r e , but r a t h e r 
i s i n f l u e n c e d by "an i n j u r y - r e l a t e d p s y c h o l o g i c a l c o n d i t i o n . " I t 
i s t h a t c o n c l u s i o n w i t h which we d i s a g r e e . 

As the R e f e r e e n o t e d , a l t h o u g h c l a i m a n t does have a m a t e r i a l 
d i s a b i l i t y , he i s not permanently and t o t a l l y d i s a b l e d from a 
p h y s i c a l s t a n d p o i n t a l o n e . The O r t h o p a e d i c C o n s u l t a n t s c o n c l u d e d 
t h a t from a p h y s i c a l s t a n d p o i n t c l a i m a n t i s c a p a b l e o f l i g h t and 
s e d e n t a r y work a c t i v i t i e s . The p h y s i c i a n s a t the Northwest P a i n 
C e n t e r r e a c h e d a s i m i l a r c o n c l u s i o n a f t e r c l a i m a n t completed the 
P a i n C e n t e r program. Even Dr. S c h w a r t z a p p e a r s to a g r e e w i t h t h a t 
c o n c l u s i o n i n h i s d e p o s i t i o n . When q u e s t i o n e d , however, Dr. 
S c h w a r t z a d m i t t e d t h a t he was c o n s i d e r i n g c l a i m a n t ' s age, p a s t j o b 
e x p e r i e n c e , e t c . , when o p i n i n g t h a t c l a i m a n t was permanently and 
t o t a l l y d i s a b l e d . As we noted i n K e i t h K. E v a n s , 34 Van N a t t a 1035 
( 1 9 8 2 ) , a f f ' d w i t h o u t o p i n i o n , 63 Or App 255 ( 1 9 8 3 ) , when a p h y s i 
c i a n r e n d e r s an o p i n i o n based more on s o c i a l / v o c a t i o n a l f a c t o r s 
than m e d i c a l c o n s i d e r a t i o n s , we w i l l d e c l i n e to s u b s t i t u t e h i s 
judgment i n s u c h m a t t e r s f o r our own. 

From a s o c i a l / v o c a t i o n a l s t a n d p o i n t , c l a i m a n t does appear to 
have fewer f a v o r a b l e f a c t o r s than would be d e s i r a b l e . The main 
o b s t a c l e i n t h i s a r e a a p p e a r s to be c l a i m a n t ' s s i x t h grade educa
t i o n . A d d i t i o n a l l y , c l a i m a n t ' s p a s t work e x p e r i e n c e a p p e a r s 
g e n e r a l l y to have been l i m i t e d to medium and heavy work. C l a i m 
a n t ' s age ( 5 2 ) , w h i l e somewhat of a n e g a t i v e f a c t o r , i s not so 
u n f a v o r a b l e t h a t we f e e l i t would be a u s e l e s s g e s t u r e f o r him to 
a t t e m p t to r e t u r n to work. D e s p i t e the f a c t t h a t the m a j o r i t y of 
c l a i m a n t ' s p a s t work e x p e r i e n c e has been i n the medium and heavy 
c a t a g o r i e s , i t does appear t h a t c l a i m a n t p o s s e s s e s some s k i l l s 
w hich would be t r a n s f e r a b l e to employment w i t h i n h i s p h y s i c a l 
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r e s t r i c t i o n s . R i c h a r d K i n g , a r e h a b i l i t i o n c o u n s e l o r , was p a r t i c u 
l a r l y e n t h u s e d about the p o s s i b i l i t i e s of c l a i m a n t s e c u r i n g employ
ment i n a u t o m o b i l e p a r t s s a l e s . Mr. King f e l t t h a t c l a i m a n t ' s p a s t 
j o b e x p e r i e n c e i n t h i s g e n e r a l a r e a would be an e x c e p t i o n a l l y p o s i 
t i v e f a c t o r i n c l a i m a n t ' s f a v o r , and t h a t h i s s i x t h grade e d u c a t i o n 
was not n e c e s s a r i l y a n e g a t i v e f a c t o r , a s c l a i m a n t had a t l e a s t 
a v e r a g e i n t e l l i g e n c e and had demonstrated a b i l i t i e s i n t h i s a r e a . 
Although Dr. C o l i s t r o e x p r e s s e d h i s o p i n i o n t h a t c l a i m a n t would not 
be a b l e t o engage i n s u c h work, we b e l i e v e t h a t Mr. King i s b e t t e r 
q u a l i f i e d to r e n d e r a v o c a t i o n a l o p i n i o n than Dr. C o l i s t r o . 

. T u r n i n g our a t t e n t i o n to ORS 6 5 6 . 2 0 6 ( 3 ) , we c a n n o t agree w i t h 
the R e f e r e e t h a t c l a i m a n t has e s t a b l i s h e d t h a t he i s w i l l i n g to 
seek r e g u l a r g a i n f u l employment and t h a t he has made r e a s o n a b l e 
e f f o r t s to o b t a i n such employment. We f i n d t h a t t h e r e i s a good 
d e a l of e v i d e n c e i n the r e c o r d which c a s t s doubt on c l a i m a n t ' s 
m o t i v a t i o n to r e t u r n t o work. Although he was p e r c e i v e d t o be 
f a i r l y w e l l m o t i v a t e d from a v o c a t i o n a l s t a n d p o i n t when he e n t e r e d 
the P a i n C e n t e r program, i t a p p e a r s t h a t t h a t c o n c l u s i o n was 
i n c r e a s i n g l y c a l l e d i n t o q u e s t i o n as c l a i m a n t p r o g r e s s e d i n the 
program. On J u l y 29, 1981 Dr. Cramer r e p o r t e d : " I s u s p e c t t h a t 
he has the c a p a c i t y to make a s a t i s f a c t o r y a d a p t a t i o n to work, 
a l t h o u g h a t the p r e s e n t time t h i s i s not of v e r y h i g h p r i o r i t y . " 

Dr. P a i n t e r i n d i c a t e d i n h i s J u l y 29, 1981 r e p o r t t h a t c l a i m 
a n t had a t t e m p t e d to o p e r a t e h i s own s m a l l e n g i n e r e p a i r b u s i n e s s 
but t h a t he e x p e r i e n c e d an e x a c e r b a t i o n of back p a i n when he t r i e d 
to l i f t lawn mowers out of a utomobile t r u n k s . P r o g r e s s n o t e s from 
F i e l d S e r v i c e s D i v i s i o n d a t e d November 21, 1980 i n d i c a t e t h a t 
c l a i m a n t was r e f e r r e d f o r an i n t e r v i e w to L a r r y ' s Shoe R e p a i r , but 
t h a t a f t e r l o o k i n g over the f a c i l i t i e s c l a i m a n t d e c i d e d he c o u l d 
not s t a n d f o r e i g h t hours a day. Other than a p p l y i n g f o r a 
s e c u r i t y guard p o s i t i o n , c l a i m a n t has made no a d d i t i o n a l e f f o r t s 
t o o b t a i n employment. C l a i m a n t , i n f a c t , t e s t i f i e d a t the h e a r i n g 
t h a t he d i d not c o n s i d e r h i m s e l f t o t a l l y d i s a b l e d , and t h a t he 
would never know i f t h e r e was work he c o u l d perform u n l e s s he 
t r i e d . 

On December 4, 1981 Dr. B a l l , a p s y c h i a t r i s t , examined 
c l a i m a n t . Dr. B a l l d e s c r i b e d a t y p i c a l day i n c l a i m a n t ' s l i f e a s 
f o l l o w s : 

" . . . he u s u a l l y g e t s up f a i r l y e a r l y i n 
t h e morning, around 5:30 or 6:00, w i l l d r i n k 
some c o f f e e , w i l l t a k e c a r e of the t a s k s of 
d a i l y l i v i n g . He w i l l d r i v e downtown and 
maybe walk a b l o c k or s o , then he w i l l have 
a cup of c o f f e e t h e r e . He w i l l come back 
home around 10:00 A.M., cook h i m s e l f some 
b r e a k f a s t , r e a d the p a p e r, and r e s t , then 
he w i l l go downtown a g a i n and a p p a r e n t l y 
meet some l o c a l c r o n i e s t h a t he l i k e s to 
k i b i t z w i t h . He a l s o c l a i m s he l i k e s to 
' k i d the w a i t r e s s e s . ' I n the a f t e r n o o n he 
may go back home. He may a l s o go to a home 

where t h e r e a r e s e v e r a l e l d e r l y p e o p l e 
r e s i d i n g and v i s i t w i t h them d u r i n g the 
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a f t e r n o o n , When the weather has been good 
a t t i m e s he might t r y h i s l u c k a t f i s h i n g . 
I n t h e e v e n i n g s he w i l l e i t h e r s t a y home, 
watch a l i t t l e t e l e v i s i o n , r e a d , o c c a s i o n 
a l l y go to a r e s t a u r a n t , and he r e a d i l y 
a d m i t s a t tim e s he might j u s t go and 'get 
t a n k e d . ' • 

Dr. B a l l d i a g n o s e d c l a i m a n t a s h a v i n g a long h i s t o r y of a s t a n d i n g 
p e r s o n a l i t y d i s o r d e r and problems of ah i m p u l s e c o n t r o l d i s o r d e r . 
He noted t h a t c l a i m a n t appeared to be somewhat d e p r e s s e d but 
c o n c l u d e d t h a t the d e p r e s s i o n was s i t u a t i o n a l r a t h e r than 
i n j u r y - r e l a t e d . Dr. B a l l a l s o s t a t e d : 

" S i l a s Brasmer was r e f e r r e d f o r v o c a t i o n a l 
r e h a b i l i t a t i o n a s s i s t a n c e f o l l o w i n g h i s 
c o n s u l t a t i o n a t O r t h o p a e d i c C o n s u l t a n t s i n 
1978. E f f o r t s to a s s i s t him to be employ-

N a b l e were n o n - s u c c e s s f u l and t h i s examiner 
q u e s t i o n e d h i s m o t i v a t i o n a t t h a t t i m e . I t 
a p p e a r s then t h a t s e c o n d a r y g a i n f a c t o r s 
most l i k e l y p l a y a paramount r o l e i n h i s 
c a s e . " 

Dr. S c h w a r t z r e p o r t e d on June 3, 1982 t h a t he was i n complete 
agreement w i t h Dr. B a l l . 

C l a i m a n t a l s o was examined by Dr. C o l i s t r o , a p s y c h o l o g i s t , on 
F e b r u a r y 1, 1982. As d i d Dr. B a l l , Dr. C o l i s t r o d i a g n o s e d c l a i m a n t 
a s s u f f e r i n g from d e p r e s s i o n , but s t a t e d t h a t i t was a d e p r e s s i o n 
r e a c t i o n " a r i s i n g from an eroded l e v e l of s e l f - e s t e e m s e c o n d a r y to 
the r e s i d u a l p a i n and p h y s i c a l l i m i t a t i o n s c a u s e d by h i s i n j u r y . " 
Dr. C o l i s t r o r a t h e r s u r p r i s i n g l y c o n c l u d e d t h a t c l a i m a n t d i d not 
s u f f e r from any p e r s o n a l i t y d i s o r d e r . 

Whether Dr. B a l l i s c o r r e c t i n c o n c l u d i n g t h a t c l a i m a n t ' s 
d e p r e s s i o n i s not i n j u r y r e l a t e d , or Dr. C o l i s t r o i s c o r r e c t i n 
c o n c l u d i n g t h a t i t i s i n j u r y r e l a t e d , we do not f i n d t h e f a c t t h a t 
c l a i m a n t may be somewhat d e p r e s s e d n e c e s s a r i l y e x c u s e s him from t h e 
r e q u i r e m e n t s of ORS 6 5 6 . 2 0 6 ( 3 ) . I t would seem t h a t i f Dr. C o l i s t r o 
i s c o r r e c t i n h i s o p i n i o n t h a t c l a i m a n t i s d e p r e s s e d b e c a u s e of h i s 
l o s s of s e l f - e s t e e m t h a t came w i t h the l o s s of h i s j o b , s e c u r i n g 
employment would be the b e s t m e d i c i n e f o r c l a i m a n t ' s d e p r e s s i o n . 
N e i t h e r Dr. B a l l nor Dr. C o l i s t r o i n d i c a t e t h a t c l a i m a n t ' s d e p r e s 
s i o n would p r e v e n t or i n t e r f e r e w i t h e f f o r t s t o o b t a i n employment. 
We, t h e r e f o r e , c a n n o t a g r e e w i t h the R e f e r e e ' s c o n c l u s i o n c l a i m 
a n t ' s d e p r e s s i o n e x c u s e s him from making a r e a s o n a b l e e f f o r t to 
o b t a i n employment w i t h i n h i s p h y s i c a l c a p a b i l i t i e s . C l a i m a n t i s 
not so d i s a b l e d t h a t i t would be f u t i l e f o r him to seek employment; 
and c o n s i d e r i n g t he e f f o r t s t h a t c l a i m a n t has made i n t h i s r e g a r d , 
we do not f i n d i t to have been a r e a s o n a b l e e f f o r t , i n l i g h t of the 
m e d i c a l e v i d e n c e and r e l e v a n t s o c i a l / v o c a t i o n a l f a c t o r s . 

We have c o n c l u d e d , a s d i d the R e f e r e e , t h a t c l a i m a n t i s not 
pe r m a n e n t l y and t o t a l l y d i s a b l e d from a p h y s i c a l s t a n d p o i n t , nor i s 
he p e r m a n e n t l y and t o t a l l y d i s a b l e d when s o c i a l / v o c a t i o n a l f a c t o r s 
a r e c o n s i d e r e d . We a l s o have c o n c l u d e d t h a t c l a i m a n t has made l e s s 
t han r e a s o n a b l e e f f o r t s p u r s u a n t to ORS 6 5 6 . 2 0 6 ( 3 ) . The q u e s t i o n 
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then r e m a i n s , what i s the a p p r o p r i a t e e x t e n t of c l a i m a n t ' s d i s a b i l 
i t y ? Vve c o n c l u d e t h a t i n view of c l a i m a n t ' s m a t e r i a l p h y s i c a l 
impairment and h i s somewhat l e s s than f a v o r a b l e s o c i a l / v o c a t i o n a l 
f a c t o r s , an award of 75% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y 
more a c c u r a t e l y r e p r e s e n t s the e x t e n t of c l a i m a n t ' s d i s a b i l i t y . 

S i n c e we have c o n c l u d e d t h a t c l a i m a n t i s n o t permanently and 
t o t a l l y d i s a b l e d , i t i s not n e c e s s a r y to a d d r e s s the q u e s t i o n 
r a i s e d by c l a i m a n t ' s c r o s s - r e q u e s t f o r r e v i e w . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 29, 1982 i s m o d i f i e d . 
C l a i m a n t i s awarded 240° f o r 75% u n s c h e d u l e d permanent p a r t i a l d i s 
a b i l i t y , t h a t b e i n g an i n c r e a s e of 80° or 25% over and above the 
November 26, 1980 D e t e r m i n a t i o n O r d e r . C l a i m a n t ' s a t t o r n e y ' s f e e 
s h o u l d be a d j u s t e d a c c o r d i n g l y . 

ROBERT C. BUTSON, C l a i m a n t 
W e l c h , e t a l . , C l a i m a n t ' s A t t o r n e y s 
K e i t h S k e l t o n , D e f e n s e A t t o r n e y 
Reviewed by Board Members F e r r i s and B a r n e s . 

L i b e r t y Mutual I n s u r a n c e Company, a s the former i n s u r e r o f 
Champion B u i l d i n g P r o d u c t s , r e q u e s t s r e v i e w of t h a t p o r t i o n of 
R e f e r e e W i l s o n ' s o r d e r which found t h a t L i b e r t y Mutual was 
p r e c l u d e d by r e s j u d i c a t a r e a s o n i n g from denying c o v e r a g e of 
c l a i m a n t ' s c a r p a l t u n n e l syndrome c l a i m . 

L i b e r t y Mutual p r o v i d e d w o r k e r s compensation i n s u r a n c e f o r 
Champion B u i l d i n g P r o d u c t s u n t i l October 1979. B e f o r e i t s c o v e r a g e 
ended, c l a i m a n t s u s t a i n e d a compensable i n j u r y which L i b e r t y Mutual 
a c c e p t e d and p r o c e s s e d . I n the c o u r s e of p r o c e s s i n g t h a t i n j u r y 
c l a i m , a t some p o i n t and i n some way c l a i m a n t a s s e r t e d t h a t he a l s o 
had w o r k - r e l a t e d c a r p a l t u n n e l syndrome. T h i s l e d to L i b e r t y 
M u tual's December 4, 1980 d e n i a l , which s t a t e d i n p a r t : "Because 
t h i s [ c a r p a l t u n n e l syndrome] i s c l a s s i f i e d as an o c c u p a t i o n a l 
d i s e a s e , r a t h e r than an o c c u p a t i o n a l i n j u r y , I r e f e r you [ t o ] the 
p r e s e n t i n s u r a n c e c a r r i e r f o r Champion B u i l d i n g P r o d u c t s . " T h i s 
d e n i a l was the s u b j e c t of a p r i o r p r o c e e d i n g , WCB C ase No. 
80-11184. Although the above-quoted language from the d e n i a l c o u l d 
be r e a d as r a i s i n g an i s s u e of whether L i b e r t y M utual's c o v e r a g e 
ended b e f o r e c l a i m a n t ' s c a r p a l t u n n e l c o n d i t i o n became d i s a b l i n g , 
the R e f e r e e ' s o r d e r i n t h a t p r i o r p r o c e e d i n g does not d i s c u s s the 
i s s u e of c o v e r a g e . The R e f e r e e ' s o r d e r i n t h a t p r o c e e d i n g 
n e v e r t h e l e s s s e t a s i d e L i b e r t y Mutual's December 4, 1980 d e n i a l of 
c l a i m a n t ' s c a r p a l t u n n e l syndrome c o n d i t i o n . The R e f e r e e found 
" t h a t some symptoms of c l a i m a n t ' s c a r p a l t u n n e l syndrome began t o 
appear i n e a r l y 1980," i . e . , a f t e r L i b e r t y Mutual's c o v e r a g e had 
ended i n October 1979. D e s p i t e the r a t h e r g l a r i n g c o n f l i c t between 
f i n d i n g a d i s e a s e was f i r s t symptomatic i n 1980 and remanding t h a t 
d i s e a s e t o an i n d u s t r i a l i n s u r e r t h a t c e a s e d p r o v i d i n g c o v e r a g e i n 
1979, n e i t h e r L i b e r t y Mutual's motion f o r the K e i e r e e to r e c o n s i d e r 
nor i t s r e q u e s t f o r Board r e v i e w s p e c i f i c a l l y r a i s e d any i s s u e 
about i t s c o v e r a g e . (The Board a f f i r m e d and adopted the R e f e r e e ' s 
o r d e r . ) - 1 3 5 4 -

WCB 8 2 - 0 4 0 3 4 
S e p t e m b e r 2 2 , 1 9 8 3 
O r d e r on R e v i e w 



L i b e r t y Mutual t h e n , on A p r i l 1 3 , 1982, i s s u e d the d e n i a l i n 
i s s u e i n t h i s p r o c e e d i n g . T h i s A p r i l 1982 d e n i a l s t a t e s ; "We were 
not the i n s u r a n c e c a r r i e r f o r Champion B u i l d i n g P r o d u c t s a t the 
time you began h a v i n g d i f f i c u l t y w i t h the c a r p a l t u n n e l syndrome." 
I n t h i s c a s e , the R e f e r e e c o n c l u d e d t h a t L i b e r t y Mutual's A p r i l 
1982 d e n i a l was i n v a l i d b ecause the i s s u e of c o v e r a g e was or c o u l d 
have been r a i s e d i n the p r i o r p r o c e e d i n g . 

We a g r e e . From the above-quoted wording of L i b e r t y M u t u a l ' s 
December 1980 d e n i a l t h a t gave r i s e to the p r i o r p r o c e e d i n g , i n t e r 
p r e t e d i n c o n t e x t , i t would appear t h a t c o v e r a g e was an i s s u e i n 
the p r i o r p r o c e e d i n g . P e r h a p s the R e f e r e e and the Board e r r e d i n 
t h a t p r o c e e d i n g i n not r e c o g n i z i n g the c o v e r a g e i s s u e , but r e s 
j u d i c a t a p r e c l u d e s r e l i t i g a t i o n of both c o r r e c t and i n c o r r e c t 
d e c i s i o n s . A l t e r n a t i v e l y , we t h i n k i t i s even more c l e a r t h a t the 
c o v e r a g e i s s u e c o u l d have been l i t i g a t e d i n WCB C ase No. 80-11184, 
and r e s j u d i c a t a p r e c l u d e s r e l i t i g a t i o n of both i s s u e s t h a t were 
r a i s e d and i s s u e s t h a t c o u l d have been r a i s e d . I t i s u n d e r s t a n d 
a b l e t h a t the c o v e r a g e i s s u e may have g o t t e n " l o s t " i n WCB C ase No. 
80-11184 because t h a t c a s e a l s o i n v o l v e d numerous o t h e r i s s u e s ; but 
t h i s does no t change the f a c t t h a t the c o v e r a g e i s s u e c o u l d have 
been r a i s e d i n t h a t p r i o r p r o c e e d i n g . 

ORDER 

The R e f e r e e ' s o r d e r s dated December 1, 1982 and December 22, 
1982 a r e a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded $300 a s a 
r e a s o n a b l e a t t o r n e y ' s f e e f o r s e r v i c e s r e n d e r e d on Board r e v i e w , 
to be p a i d by L i b e r t y Mutual i n s u r a n c e Company. 

M A L I S A A. C 0 R R I E A , C l a i m a n t WCB 8 1 - 1 1 2 4 3 
B i s c h o f f , e t a l . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 2 2 , 1 9 8 3 
S c h w a b e , e t a l . , D e f e n s e A t t o r n e y s • O r d e r on R e v i e w 
Reviewed by Board Members L e w i s and F e r r i s . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w of R e f e r e e Brown's 
o r d e r which o v e r t u r n e d i t s d e n i a l of c l a i m a n t ' s o c c u p a t i o n a l 
d i s e a s e c l a i m f o r p s y c h o l o g i c a l problems and headaches a l l e g e d l y 
c a u s e d by t h e beeping of c a s h r e g i s t e r s i n the e m p l o y e r ' s s u p e r 
m a r k et. 

We r e v e r s e the R e f e r e e b e c a u s e we f i n d c l a i m a n t d i d not t i m e l y 
f i l e a r e q u e s t f o r h e a r i n g p u r s u a n t to ORS 6 5 6 . 3 1 9 ( 1 ) . The 
employer d e n i e d c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m on J u l y 20, 
1981. C l a i m a n t d i d not r e q u e s t a h e a r i n g to p r o t e s t t h a t d e n i a l 
u n t i l December 14, 1981. Her r e q u e s t was t h u s f i l e d a f t e r the 60th 
day but b e f o r e the 180th day. I n o r d e r f o r her r e q u e s t f o r h e a r i n g 
t o be t i m e l y , c l a i m a n t must e s t a b l i s h good c a u s e f o r not f i l i n g by 
the 60th day. 

The o n l y r e a s o n f o r the l a t e f i l i n g which c l a i m a n t o f f e r s i s 
t h a t the employer d i d not send her a t t o r n e y a copy of the d e n i a l 
even though i t knew she was r e p r e s e n t e d by an a t t o r n e y . The Board 
has h e l d t h a t the employer i s under no o b l i g a t i o n t o send a copy of 
the d e n i a l t o a c l a i m a n t ' s a t t o r n e y . E y e l y n _ L a B e l l a , 30 Van N a t t a 
738 ( 1 9 8 1 ) . I n L a B e l l a we s a i d : 
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"The e s s e n c e of 'good c a u s e ' i s some cogent 
and r e a s o n a b l e e x p l a n a t i o n f o r the i n a c t i o n 
of not r e q u e s t i n g a h e a r i n g w i t h i n the 60 
da y s a l l o w e d . C l a i m a n t ' s a s s u m p t i o n t h a t 
her a t t o r n e y r e c e i v e d a copy of Safeway's 
d e n i a l l e t t e r was n e i t h e r cogent nor r e a s o n 
a b l e . . . . Moreover, even i f c l a i m a n t ' s a t t o r 
ney had r e c e i v e d a copy of Safeway's d e n i a l , 
i t was not r e a s o n a b l e f o r c l a i m a n t to assume 
he would r e q u e s t a h e a r i n g i n the a b s e n c e of 
s t a n d i n g i n s t r u c t i o n s or sub s e q u e n t i n s t r u c 
t i o n s from her to do s o . " 30 Van N a t t a a t 
742. 

We f i n d t h a t c l a i m a n t has f a i l e d to e s t a b l i s h good c a u s e i n t h i s 
c a s e . 

Even i f c l a i m a n t had f i l e d her r e q u e s t f o r h e a r i n g i n a t i m e l y 
f a s h i o n , we f i n d t h a t she has f a i l e d to prove by a p r e p o n d e r a n c e of 
the e v i d e n c e t h a t her o c c u p a t i o n a l e x p o s u r e was the major c o n t r i b u 
t i n g c a u s e of her p s y c h o l o g i c a l problems and h e a d a c h e s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 24, 1983 i s r e v e r s e d . The 
empl o y e r ' s d e n i a l of J u l y 20, 1981 i s r e i n s t a t e d and a f f i r m e d . 

B E T T Y L . COUNTS, C l a i m a n t WCB 8 2 - 0 1 1 9 9 
B i s c h o f f & S t r o o b a n d , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r ?Z, 1 9 8 3 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e N i c h o l s ' o r d e r s u s t a i n i n g 
t h e S A I F C o r p o r a t i o n ' s d e n i a l of compensation f o r her F e b r u a r y 25, 
1981 i n j u r y . S A I F c r o s s - r e q u e s t s r e v i e w on t he i s s u e of whether 
the c l a i m was t i m e l y f i l e d . The t i m e l i n e s s of the c l a i m and com
p e n s a b i l i t y a r e t he o n l y i s s u e s on r e v i e w . 

C l a i m a n t a l l e g e s t h a t she e x p e r i e n c e d a sudden o n s e t of back 
p a i n a s she was l i f t i n g a p a t i e n t a t the n u r s i n g home where she 
worked on F e b r u a r y 25, 1981. C l a i m a n t sought m e d i c a l t r e a t m e n t 
f o r t h e p a i n on March 4, 1981. However, c l a i m a n t a p p a r e n t l y d i d 
not f i l e a c l a i m f o r the i n j u r y u n t i l September 1981. Although 
c l a i m a n t d i d not f i l e the c l a i m w i t h i n t h i r t y days of the i n j u r y 
a s r e q u i r e d by ORS 656.265, we a g r e e w i t h the R e f e r e e t h a t the 
l a t e f i l i n g i s e x c u s e d because t h e employer f a i l e d to show t h a t i t 
was p r e j u d i c e d by the l a t e f i l i n g . I n f a c t , t h e r e c o r d i n d i c a t e s 
t h a t t h e e m p l o y e r ' s memory of the e v e n t s s u r r o u n d i n g t h e i n c i d e n t 
was q u i t e good. A c c o r d i n g l y , we a f f i r m the R e f e r e e on the q u e s t i o n 
of whether t h e c l a i m i s b a r r e d f o r l a t e f i l i n g . 

On t h e m e r i t s the R e f e r e e s u s t a i n e d the e m p l o y e r ' s d e n i a l 
b e c a u s e c l a i m a n t had f a i l e d to prove t h a t her u n d e r l y i n g s p o n d y l o 
l i s t h e s i s was worsened by the o n - t h e - j o b i n c i d e n t . As we r e c e n t l y 
n o t e d , t h e messages from t h e c o u r t have been c o n f u s i n g on t he 
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q u e s t i o n of whether the W e l l e r v. Union C a r b i d e , 288 Or 27 ( 1 9 7 9 ) , 
r e q u i r e m e n t t h a t c l a i m a n t ' p r o v e ' a w o r s e n i n g of t h e u n d e r l y i n g 
c o n d i t i o n a p p l i e s to i n j u r y c a s e s a s w e l l as o c c u p a t i o n a l d i s e a s e 
c a s e s . P a u l S c o t t , 35 Van N a t t a 1215 (August 19, 1 9 8 3 ) . I n S c o t t 
we d e c l i n e d t o a p p l y the W e l l e r r e q u i r e m e n t to i n j u r y c a s e s on the 
a u t h o r i t y of B o i s e Cascade y. W attenbarger, 63 Or App 447 ( 1 9 8 3 ) , 
and Jameson v. S A I F , 63 Or App 553 U 9 8 3 ) . U n t i l we g e t f u r t h e r 
g u i d a n c e from the c o u r t s , we w i l l c o n t i n u e to d e c l i n e t o a p p l y t h e 
W e l l e r r e q u i r e m e n t t o i n j u r y c a s e s . 

C l a i m a n t ' s p h y s i c i a n , Dr. Adams, s t a t e s u n e q u i v o c a l l y t h a t 
c l a i m a n t ' s i n c r e a s e i n p a i n was c a u s e d by her i n j u r y of F e b r u a r y 
25, 1981. A c c o r d i n g l y , we f i n d t r e a t m e n t f o r t h a t p a i n and any 
time l o s s o c c a s i o n e d by t h a t p a i n compensable. We w i s h to make i t 
c l e a r t h a t we a r e not s a y i n g t h a t S A I F i s r e s p o n s i b l e f o r c l a i m 
a n t ' s u n d e r l y i n g d i s e a s e . I t i s o n l y r e s p o n s i b l e f o r symptoms 
c a u s e d by the i n d u s t r i a l i n j u r y . 

The R e f e r e e ' s o r d e r d a t e d November 5, 1982 i s r e v e r s e d . The 
c l a i m i s o r d e r e d a c c e p t e d and i s remanded to S A I F f o r p r o c e s s i n g . 
C l a i m a n t ' s a t t o r n e y i s awarded $1,000 f o r s e r v i c e s a t h e a r i n g and 
b e f o r e the Board, to be p a i d by the S A I F C o r p o r a t i o n . 

Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Braverman's o r d e r w h i c h 
h e l d : (1) T h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n i s not compen
s a b l e and, t h e r e f o r e , r e f u s e d to c o n s i d e r i t i n r a t i n g h i s d i s 
a b i l i t y ; (2) t h a t the c l a i m was not p r e m a t u r e l y c l o s e d ; and (3) 
t h a t c l a i m a n t i s e n t i t l e d to an a d d i t i o n a l 45% d i s a b i l i t y f o r a 
t o t a l of 60% d i s a b i l i t y f o r h i s low back c o n d i t i o n . The i s s u e s on 
r e v i e w a r e whether c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n i s compen
s a b l e , whether the c l a i m was p r e m a t u r e l y c l o s e d and the e x t e n t of 
c l a i m a n t ' s d i s a b i l i t y , i n c l u d i n g permanent t o t a l d i s a b i l i t y . 

C l a i m a n t i s a 43 y e a r o l d former s u p e r v i s o r i n a f r o z e n food 
p l a n t . He was compensably i n j u r e d i n October 1977 when he was 
a t t e m p t i n g to move a 500 pound b a r r e l which began to s l i p . He 
c a u g h t the b a r r e l but wrenched h i s back i n the p r o c e s s . 

C l a i m a n t i n i t i a l l y r e c e i v e d o n l y c o n s e r v a t i v e t r e a t m e n t from 
c h i r o p r a c t o r which was u n s u c c e s s f u l i n a l l e v i a t i n g h i s back p a i n . 
He soon began s e e i n g Dr. M i c h a e l G i l l e s p i e , who noted s e v e r e low 
back p a i n and opined t h a t c l a i m a n t had s u f f e r e d a low back s t r a i n . 
Dr. G i l l e s p i e was the f i r s t of over t w e n t y - f i v e d o c t o r s c l a i m a n t 
has s e e n f o r h i s back c o n d i t i o n . He has a l s o seen s e v e r a l p s y c h o l 
o g i s t s s i n c e h i s i n j u r y . 

ORDER 

B I L L RAY FERGUSON, C l a i m a n t 
F r a n k l i n , e t a l . , C l a i m a n t ' s A t t o r n e y s 
C h e n e y & K e l l e y , D e f e n s e A t t o r n e y s 

WCB 8 1 - 0 1 2 1 0 
S e p t e m b e r 2 2 , 1 9 8 3 
O r d e r on R e v i e w 

FACTS 

From the o u t s e t the m e d i c a l r e p o r t s noted t h a t c l a i m a n t 
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appeared to be a v e r y n e rvous p e r s o n . The e a r l y r e p o r t s a l s o i n d i 
c a t e a c o n s e n s u s by the m e d i c a l p r o f e s s i o n t h a t t h e r e was an 
element of f u n c t i o n a l o v e r l a y to c l a i m a n t ' s s u b j e c t i v e p a i n symp
toms. N e v e r t h e l e s s , c l a i m a n t c o n t i n u e d to s e e v a r i o u s p h y s i c i a n s 
i n s e a r c h of a c u r e f o r h i s low back p a i n . I n J a n u a r y 1978 he con
v i n c e d a d o c t o r to do a myelogram. The myelogram r e v e a l e d a l a r g e 
e x t r a d u r a l d e f e c t a t L 4 - 5 . W i t h i n 48 hours a f t e r the myelogram 
c l a i m a n t was a d m i t t e d to the emergency room of t h e l o c a l h o s p i t a l 
w i t h s e v e r e c h e s t p a i n s . A c a r d i a c i n f a r c t i o n was s u s p e c t e d , but 
a f t e r t e s t i n g no c a r d i a c i n v o l v e m e n t was d i s c o v e r e d . The d i s c h a r g e 
summary n o t e s t h a t the c h e s t p a i n s were r e l i e v e d by a p l a c e b o . I t 
was s u s p e c t e d t h a t the c h e s t p a i n s were r e l a t e d e i t h e r to h i s back 
problems or were the r e s u l t of an e s o p h a g e a l spasm. 

During t h i s p e r i o d of time c l a i m a n t d e v e l o p e d an a n a l f i s s u r e 
which Dr. Zawatsky l i n k e d w i t h the i n d u s t r i a l i n j u r y . Dr. Zawatsky 
f e l t t h a t the amount of c o d e i n e c l a i m a n t had been t a k i n g f o r h i s 
p a i n had c a u s e d him to be c o n s t i p a t e d . T h i s i n t u r n l e d to the 
a n a l f i s s u r e . 

I n F e b r u a r y 1978 c l a i m a n t was s e e n by a p s y c h i a t r i s t , Dr. 
R o b e r t s , who s a i d he s t r o n g l y s u s p e c t e d t h a t c l a i m a n t was m a l i n 
g e r i n g . He f e l t t h a t c l a i m a n t was e x p e r i e n c i n g e m o t i o n a l and 
f i n a n c i a l s e c o n d a r y g a i n from h i s d i s a b i l i t y . However, h i s c o n c l u 
s i o n i s weakened by the f a c t t h a t i n the t h r e e months between the 
i n d u s t r i a l i n j u r y and t h i s r e p o r t c l a i m a n t had worked 10 weeks and 
had been on temporary t o t a l d i s a b i l i t y o n l y s i x weeks. Another 
r e p o r t i n d i c a t e s t h a t c l a i m a n t and Dr. R o b e r t s d i d not seem to g e t 
a l o n g . 

I n A p r i l 1978 Dr. C o r b e t t e v a l u a t e d c l a i m a n t f o r p o s s i b l e back 
s u r g e r y . Dr. C o r b e t t noted t h a t subsequent to the myelogram, 
C l a i m a n t had d e v e l o p e d a s e v e r e c a s e of n e r v o u s n e s s . Dr. C o r b e t t 
opined t h a t the d e f e c t noted i n the e a r l i e r myelogram was r e s p o n 
s i b l e f o r c l a i m a n t ' s r a d i a t i n g l e g p a i n . He f e l t t h a t c l a i m a n t ' s 
extreme a n x i e t y and h i s f e a r of s u r g e r y a c c o u n t e d f o r the b a l a n c e 
of c l a i m a n t ' s p a i n symptoms. He f e l t , however, t h a t c l a i m a n t ' s 
f a m i l y s i t u a t i o n was a l s o a c o n t r i b u t i n g f a c t o r . He recommended 
s u r g e r y . 

On A p r i l 24, 1978 Dr. Duroke performed a lumbar d i s c e c t o m y a t 
L 4 - 5 . I m m e d i a t e l y f o l l o w i n g the s u r g e r y c l a i m a n t noted t h a t some 
of the p a i n was a l l e v i a t e d , but he a l s o began e x p e r i e n c i n g new 
p a i n s i n c l u d i n g p a i n which r a d i a t e d down h i s h i p s from h i s t a i l b o n e 
and upper back and c h e s t p a i n . Dr. Dumke s u s p e c t e d f u n c t i o n a l 
o v e r l a y . 

I n June 1978 c l a i m a n t was e v a l u a t e d a t the Northwest P a i n 
C e n t e r by Dr. S e r e s and h i s s t a f f . The c o n s e n s u s a t the P a i n 
C e n t e r was t h a t c l a i m a n t s u f f e r e d from moderate to s e v e r e d e p r e s 
s i o n , p s y c h o p h y s i o l o g i c m u s c l o s k e l e t a l d i s o r d e r , c h r o n i c low back 
p a i n , p a s s i v e a g g r e s s i v e p e r s o n a l i t y , c h r o n i c m a r i t a l and f a m i l y 
p roblems, and t h a t h i s economic s e c u r i t y r e s t e d on c o n t i n u e d d i s 
a b i l i t y . The p a i n c e n t e r p s y c h o l o g i s t s f e l t t h a t c l a i m a n t had f a i r 
m o t i v a t i o n f o r p a i n r e h a b i l i t a t i o n , r e t r a i n i n g and r e t u r n t o 
employment. They noted t h a t c l a i m a n t used p a i n k i l l i n g d r u g s q u i t e 
h e a v i l y and recommended t h a t t h e s e be d i s c o n t i n u e d . 
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I n August 1978 c l a i m a n t was r e l e a s e d to p a r t time work a t h i s 
p r e v i o u s j o b . He a p p a r e n t l y worked p a r t time from August 1978 
u n t i l J a n u a r y 1979. He was on temporary t o t a l d i s a b i l i t y f o r the 
e n t i r e y e a r s of 1979 and 1980. D u r i n g t h i s p e r i o d of time he con
t i n u e d to s e e d o c t o r s throughout the Northwest i n a v a i n a t t e m p t to 
f i n d someone who would c u r e h i s c h r o n i c p a i n . 

I n October 1979 Dr. D o r t z b a c h , a c l i n i c a l p s y c h o l o g i s t who saw 
c l a i m a n t a t the r e q u e s t of an o r t h o p e d i c s u r g e o n , opined t h a t 
c l a i m a n t s u f f e r e d from a s e v e r e l e v e l of h y p o c h o n d r i a s i s . However, 
i n December 1978 Dr. Gunn, an o r t h o p e d i c s u r g e o n , opined t h a t 
c l a i m a n t was g e n u i n e l y i n p a i n . 

I n May 1978 Dr. Vernon S h a f e r , a p s y c h o l o g i s t , r e p o r t e d t h a t 
he was s e e i n g c l a i m a n t t o h e l p him f a c e the r e a l i t y of h i s p h y s i c a l 
s i t u a t i o n . 

I n September 1979 a second myelogram was performed on c l a i m 
a n t . The p h y s i c i a n who i n i t i a l l y r e a d the myelogram, Dr. O ' B r i e n , 
found some s m a l l d e f e c t s a t L3-4 and L 4 - 5 . 

I n November 1979 two o r t h o p e d i c s u r g e o n s from S e a t t l e , D r s . 
L a u r e n and A b e r l e , opined t h a t c l a i m a n t needed f u r t h e r s u r g e r y a s 
the d e f e c t a t L4-5 which appeared i n both myelograms i n d i c a t e d t h a t 
the f i r s t o p e r a t i o n had f a i l e d t o c u r e the problems. A p p a r e n t l y 
t h e y f e l t t h a t the wrong s i d e of the L4-5 i n t e r s p a c e had been 
o p e r a t e d on e a r l i e r . 

T h i s d i a g n o s i s i s q u e s t i o n e d by Dr. O ' B r i e n who f e l t t h a t 
f u r t h e r s u r g e r y was not c a l l e d f o r . The i n s u r e r had d e n i e d any 
f u r t h e r s u r g e r y , but the q u e s t i o n i s moot because c l a i m a n t d i d not 
c o n t e s t t h e d e n i a l and i n d i c a t e s t h a t he does not want f u r t h e r 
s u r g e r y . 

I n mid 1980 c l a i m a n t was s e e n by C a s c a d e R e h a b i l i t a t i o n 
C o u n s e l i n g f o r v o c a t i o n a l r e h a b i l i t a t i o n . C a s c a d e ' s c o u n s e l o r s 
f e l t t h a t c l a i m a n t l a c k e d m o t i v a t i o n . They noted t h a t he r e f u s e d 
to even c o n s i d e r any s e d e n t a r y j o b s recommended by the c o u n s e l o r . 
The o n l y h e l p he was w i l l i n g to a c c e p t was some a d v i c e from the 
s m a l l b u s i n e s s a d m i n i s t r a t i o n c o n c e r n i n g an a n t i q u e shop which he 
h e l p e d h i s w i f e to o p e r a t e . At the time of the h e a r i n g , the 
a n t i q u e shop was being s o l d because i t had f a i l e d to make a p r o f i t . 

A D e t e r m i n a t i o n Order was i s s u e d on J a n u a r y 28, 1981 awarding 
c l a i m a n t 15% u n s c h e d u l e d d i s a b i l i t y f o r h i s low back. The i n s u r e r 
r e f u s e d to pay f o r any f u r t h e r out of s t a t e m e d i c a l t r e a t m e n t s 
a f t e r t h a t time w i t h the e x c e p t i o n of c l a i m a n t ' s p s y c h o l o g i c a l 
t r e a t m e n t s by Dr. S h a f e r . 

Dr. S h a f e r has c o n t i n u e d to t r e a t c l a i m a n t f o r h i s p s y c h o l o g i 
c a l problems and the i n s u r e r has c o n t i n u e d t o pay f o r t h e s e t r e a t 
ments. However, the R e f e r e e found t h a t the p s y c h o l o g i c a l problems 
were not compensable and r e f u s e d to c o n s i d e r them i n r a t i n g c l a i m 
a n t ' s d i s a b i l i t y . 

I . C o m p e n s a b i l i t y of the P s y c h o l o g i c a l C o n d i t i o n 

C l a i m a n t has s e v e r e p s y c h o l o g i c a l problems wh i c h , i n s o f a r a s 
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they a f f e c t h i s a b i l i t y to work, c o n s i s t of c h r o n i c p a i n c o m p l a i n t s 
which a r e u n r e l a t e d to any i d e n t i f i a b l e p h y s i c a l p r o b l e m s . The 
R e f e r e e s a i d : 

"Upon r e v i e w of a l l the e v i d e n c e , I c o n c l u d e 
t h a t the p s y c h o l o g i c a l component of t h i s 
c l a i m i s based on a p r e e x i s t i n g p e r s o n a l i t y 
d i s o r d e r t h a t impedes r e c o v e r y but was not 
i n d e p e n d e n t l y produced by the i n d u s t r i a l 
i n j u r y nor was the i n d u s t r i a l a c c i d e n t a 
major or m a t e r i a l c o n t r i b u t i n g f a c t o r to 
t h i s p r e e x i s t i n g problem. I n my judgment 
the p s y c h o l o g i c a l component i s not r e l a t e d 
to the i n d u s t r i a l i n j u r y . I t o p e r a t e s to 
c o n f u s e the back c l a i m , i t s e v a l u a t i o n and 
m e d i c a l r e c o v e r y by t h i s c l a i m a n t , b ut i s a 
p a r a l l e l problem u n a f f e c t e d by the i n d u s 
t r i a l a c c i d e n t . " 

The q u e s t i o n i n t h i s c a s e i s whether c l a i m a n t ' s i n d u s t r i a l i n j u r y 
was a m a t e r i a l c o n t r i b u t i n g c a u s e of h i s p s y c h o l o g i c a l c o n d i t i o n or 
m a t e r i a l l y worsened c l a i m a n t ' s p r e e x i s t i n g p s y c h o l o g i c a l c o n d i t i o n . 
P a t i t u c c i v. B o i s e C a s c a d e Corp., 8 Or App 503, 508 ( 1 9 7 2 ) ; C l a r a 
M. P e o p l e s , 31 Van N a t t a 134 (1981) . We f i n d t h a t c l a i m a n t has 
proven by a preponderance of the e v i d e n c e t h a t h i s p s y c h o l o g i c a l 
c o n d i t i o n was c a u s e d or m a t e r i a l l y worsened by h i s i n d u s t r i a l a c c i 
d e n t . 

T h e r e i s some i n d i c a t i o n i n the r e c o r d t h a t c l a i m a n t may have 
had a p r e e x i s t i n g p s y c h o l o g i c a l c o n d i t i o n . From the v e r y b e g i n n i n g 
of t h i s c l a i m , h i s p h y s i c i a n s noted t h a t c l a i m a n t a ppeared to be an 
e x t r e m e l y n e r v o u s i n d i v i d u a l . Dr. R o b e r t s s u s p e c t e d t h a t c l a i m a n t 
may have some c h a r a c t e r o l o g i c a l d i s o r d e r . However, t h e e v i d e n c e 
i n d i c a t e s t h a t p r i o r to h i s i n d u s t r i a l i n j u r y he had never c o n 
s u l t e d a p s y c h o l o g i s t or p s y c h i a t r i s t . He had some p r i o r m a r i t a l 
problems but t h o s e problems i n c r e a s e d markedly a f t e r h i s i n d u s t r i a l 
i n j u r y . P r i o r to h i s i n j u r y he had never had problems w i t h s e x u a l 
f u n c t i o n i n g , y e t a f t e r the i n j u r y he became i m p o t e n t . 

We a r e c o n v i n c e d , however, t h a t the i n d u s t r i a l i n j u r y has 
c a u s e d a m a t e r i a l w o r s e n i n g i n t h i s p r e e x i s t i n g c o n d i t i o n . W i t h i n 
t h r e e months of the a c c i d e n t Dr. Zawatsky noted t h a t c l a i m a n t ' s 
p s y c h o l o g i c a l problems were becoming worse and i n t e r f e r i n g w i t h h i s 
work and home l i f e . Dr. R o b e r t s s u s p e c t e d t h a t c l a i m a n t was m a l i n 
g e r i n g , but noted t h a t t h e r e was e v i d e n c e of a p r e e x i s t i n g c h a r a c 
t e r o l o g i c a l d i s o r d e r . Dr. C o r b e t t f e l t t h a t c l a i m a n t ' s c o m p l a i n t s 
of p a i n were c a u s e d by h i s extreme a n x i e t y and f e a r of c o r r e c t i v e 
s u r g e r y f o r h i s back problems. Dr. H e n d r i c k s f e l t t h a t c l a i m a n t 
had r e a l p h y s i c a l problems c o m p l i c a t e d by f u n c t i o n a l o v e r l a y . 

Dr. S e r e s a t t h e Northwest P a i n C e n t e r noted t h a t c l a i m a n t was 
s e v e r e l y d e p r e s s e d . He noted t h a t p r i o r to t h e i n j u r y c l a i m a n t had 
had a v e r y s t a b l e work h i s t o r y , but t h a t a f t e r t h e i n j u r y he seemed 
to have s i g n i f i c a n t r e s e r v a t i o n s about r e t u r n i n g to work. Dr. 
Yospe, a p s y c h o l o g i s t a t Northwest P a i n A s s o c i a t e s , noted t h a t 
c l a i m a n t t e n d s toward a p a s s i v e a g g r e s s i v e p e r s o n a l i t y . He f e l t 
c l a i m a n t has a low t h r e s h h o l d f o r t o l e r a t i n g f r u s t r a t i o n . He f e l t 
t h a t c l a i m a n t was d i s c o u r a g e d by h i s f a i l u r e to improve p h y s i c a l l y 
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and was u n a b le to a c c e p t h i s i n a b i l i t y to f i n d a c u r e . On d i s 
c h a r g e from the Northwest P a i n program, Dr. Yospe noted t h a t 
c l a i m a n t had been a b l e to f u n c t i o n w e l l a t h i s j o b f o r y e a r s and 
now i s a t a c r o s s r o a d s where he needs to a c c e p t t h a t he can no 
l o n g e r do h i s p r e v i o u s work. Dr. Yospe f e l t "the p a t i e n t seems to 
be f l i r t i n g more and more w i t h a d i s a b l e d form of a d j u s t m e n t . " 

Dr. D o r t z b a c h , a p s y c h o l o g i s t , a d m i n i s t e r e d the MMPI to c l a i m 
a n t and o p i n e d t h a t c l a i m a n t i s w i t h i n the m i l d t o s e v e r e range of 
p s y c h o p a t h o l o g y . He found a s e v e r e l e v e l of h y p o c h o n d r i a s i s w i t h a 
f o c u s on s o m a t i c c o n c e r n s . He f e l t t h a t h i s f e e l i n g s of i n a d e q u a c y 
and tendency to use p a s s i v e s t y l e s of c o p i n g w i t h f r u s t r a t i o n con
t r i b u t e to h i s s t r o n g tendency to f o c u s on m e d i c a l c o n c e r n s . 

I n 1979 Dr. S h a f e r , a c l i n i c a l p s y c h o l o g i s t , began t r e a t i n g 
c l a i m a n t . He i n d i c a t e d t h a t he was t r y i n g t o h e l p c l a i m a n t t o f a c e 
the r e a l i t y t h a t he i s going to have t o l i v e h i s l i f e w i t h i n p h y s i 
c a l l i m i t a t i o n s . I n 1980 Dr. L a urnen opined t h a t even an i n d i v i 
d u a l who was o r i g i n a l l y s t a b l e p s y c h o l o g i c a l l y would be g i n h a v i n g 
problems g i v e n the p h y s i c a l problems and i n c o n s i s t e n t m e d i c a l 
t r e a t m e n t t h a t c l a i m a n t had e x p e r i e n c e d . 

At the h e a r i n g Dr. S h a f e r t e s t i f i e d i n c l a i m a n t ' s b e h a l f . He 
t e s t i f i e d t h a t c l a i m a n t had developed s i g n i f i c a n t m a r i t a l problems 
s i n c e h i s i n d u s t r i a l i n j u r y and t h a t much of h i s t r e a t m e n t had been 
d i r e c t e d toward s o l v i n g t h o s e problems. However, he o p i n e d t h a t 
the m a r i t a l problems had stemmed from c l a i m a n t ' s f a i l u r e to a d j u s t 
f o l l o w i n g h i s i n d u s t r i a l i n j u r y . Dr. S h a f e r f e l t t h a t t h e r e had 
been a s p i r a l i n g e f f e c t i n t h a t the p s y c h o l o g i c a l problems stemming 
from the i n j u r y had worsened the m a r i t a l problems which i n t u r n 
worsened the p s y c h o l o g i c a l problems. 

Dr. S h a f e r based h i s o p i n i o n on h i s c o n c l u s i o n t h a t p r i o r to 
the i n d u s t r i a l i n j u r y c l a i m a n t had used h i s work and a t h l e t i c 
prowess a s a way to v e r i f y h i s m a s c u l i n i t y . When the i n j u r y c u t 
him o f f from t h e s e o u t l e t s i t c a u s e d a marked d i s r u p t i o n i n h i s 
l i f e w hich l e d to h i s p s y c h o l o g i c a l problems. 

We a r e c o n v i n c e d by Dr. S h a f e r ' s o p i n i o n , which i s c o n s i s t e n t 
w i t h t h e m a j o r i t y o f the m e d i c a l e v i d e n c e i n t h i s c a s e , t h a t 
c l a i m a n t ' s p s y c h o l o g i c a l problems were m a t e r i a l l y worsened by h i s 
i n d u s t r i a l i n j u r y . A c c o r d i n g l y , we f i n d t h a t h i s p s y c h o l o g i c a l 
c o n d i t i o n i s compensable and must be c o n s i d e r e d i n r a t i n g c l a i m 
a n t ' s permanent d i s a b i l i t y . 

I I . M e d i c a l l y S t a t i o n a r y Date 

C l a i m a n t ' s a t t o r n e y conceded t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y on J a n u a r y 28, 1981 when the c l a i m was c l o s e d , i f o n l y 
c l a i m a n t ' s p h y s i c a l c o n d i t i o n i s t a k e n i n t o a c c o u n t . However, he 
argued t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n i s not m e d i c a l l y 
s t a t i o n a r y and t h a t the c l a i m s h o u l d be reopened. We d i s a g r e e . 
Dr. S h a f e r t e s t i f i e d t h a t c l a i m a n t ' s c o n d i t i o n has remained e s s e n 
t i a l l y unchanged d u r i n g the e n t i r e c o u r s e of h i s t r e a t m e n t . "But 
I must admit t h a t on the whole, we have been phenomenally unsuc
c e s s f u l . " We f i n d t h a t the c l a i m was not p r e m a t u r e l y c l o s e d . 
T h e r e f o r e , we p r o c e e d t o r a t e the e x t e n t of c l a i m a n t ' s d i s a b i l i t y . 
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I I I . Permanent T o t a l D i s a b i l i t y 

C l a i m a n t a r g u e s t h a t he i s permanently and t o t a l l y d i s a b l e d by 
the c o m b i n a t i o n of h i s p h y s i c a l and p s y c h o l o g i c a l c o n d i t i o n s . We 
d i s a g r e e . 

No d o c t o r o p i n e s t h a t c l a i m a n t i s t o t a l l y d i s a b l e d by h i s 
p h y s i c a l p roblems. However, Dr. S h a f e r t e s t i f i e d t h a t i n h i s 
o p i n i o n c l a i m a n t i s t o t a l l y d i s a b l e d by h i s p s y c h o l o g i c a l 
p r o b l e m s . He f e l t t h a t based on the MMPI, even i f c l a i m a n t ' s 
p h y s i c a l problems were c u r e d by s u r g e r y , c l a i m a n t would s t i l l c on
t i n u e to c o n v e r t h i s p s y c h o l o g i c a l problems i n t o a p a i n syndrome 
which would r e n d e r him t o t a l l y d i s a b l e d . 

The s t a t u t e r e q u i r e s t h a t i n o r d e r to f i n d a c l a i m a n t t o t a l l y 
d i s a b l e d , he must show t h a t he i s w i l l i n g to seek r e g u l a r g a i n f u l 
employment and t h a t he has made r e a s o n a b l e e f f o r t s to seek employ
ment. ORS 6 5 6 . 2 0 6 ( 3 ) . C l a i m a n t has f a i l e d t o meet t h a t burden. 
C a s c a d e R e h a b i l i t a t i o n noted t h a t c l a i m a n t r e f u s e d t o even c o n s i d e r 
s e a r c h i n g f o r s e d e n t a r y j o b s which C a s c a d e s u g g e s t e d to c l a i m a n t a s 
p o s s i b l e j o b s he c o u l d do. 

C l a i m a n t has a l s o f a i l e d to prove t h a t i t would be f u t i l e f o r 
him to s e a r c h f o r work. B u t c h e r v. S A I F , 45 Or App 313 ( 1 9 8 0 ) . 
A c c o r d i n g l y , we f i n d t h a t c l a i m a n t has f a i l e d to prove t h a t he i s 
perman e n t l y and t o t a l l y d i s a b l e d . 

I V . Permanent P a r t i a l D i s a b i l i t y 

B e c a u s e we f i n d c l a i m a n t ' s p s y c h o l o g i c a l p a i n syndrome i s a 
compensable consequence of c l a i m a n t ' s i n d u s t r i a l i n j u r y , we must 
c o n s i d e r i t i n r a t i n g the e x t e n t o f h i s d i s a b i l i t y . We s t a r t from 
the p r e m i s e t h a t the R e f e r e e ' s f i n d i n g t h a t c l a i m a n t ' s d i s a b i l i t y 
i s 60% was made w i t h o u t c o n s i d e r i n g t h e p s y c h o l o g i c a l f a c t o r . The 
i n s u r e r so c o n c e d e s . I n view of the s e r i o u s n e s s of c l a i m a n t ' s 
p s y c h o l o g i c a l p a i n syndrome, a s e v i d e n c e d by Dr. S h a f e r ' s o p i n i o n 
t h a t c l a i m a n t i s perma n e n t l y d i s a b l e d by h i s p s y c h o l o g i c a l p a i n , 
we b e l i e v e t h a t c l a i m a n t i s e n t i t l e d t o an a d d i t i o n a l 15% u n s c h e 
d u l e d d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 22, 1982 i s m o d i f i e d i n p a r t . 
C l a i m a n t i s awarded 75% un s c h e d u l e d d i s a b i l i t y f o r h i s low back 
problem and p a i n syndrome, i n l i e u o f a l l o t h e r awards of permanent 
d i s a b i l i t y f o r t h o s e c o n d i t i o n s . C l a i m a n t ' s a t t o r n e y i s a l l o w e d 
25% of the i n c r e a s e d compensation not to e x c e e d $ 3 , 0 0 0 , i n l i e u of 
the a t t o r n e y ' s f e e g r a n t e d a t h e a r i n g , p a y a b l e out of c l a i m a n t ' s 
c o m p e n s a t i o n and not i n a d d i t i o n t h e r e t o . The remainder of the 
R e f e r e e ' s o r d e r i s a f f i r m e d . 

- 1 3 6 2 -



ROBERT G. I R V I N , C l a i m a n t WCB 8 2 - 0 3 7 2 7 
R o y c e , e t a l . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 2 2 , 1 9 8 3 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w ( R e m a n d i n g ) 
B r u c e L . M e l k o n i a n , A t t o r n e y 
C a r l M. D a v i s , A s s ' t A .6. 
Reviewed by Board Members B a r n e s and F e r r i s . 

The noncomplying employer r e q u e s t s r e v i e w of R e f e r e e G a l t o n ' s 
o r d e r which s e t a s i d e the d e n i a l of c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e 
c l a i m t h a t was i s s u e d by the S A I F C o r p o r a t i o n a s the s t a t u t o r y p r o 
c e s s i n g agent f o r the noncomplying employer. 

We r e a c h j u s t one of the t h r e e i s s u e s r a i s e d by the noncom
p l y i n g employer: The q u e s t i o n of whether the R e f e r e e e r r o n e o u s l y 
p r e c l u d e d the noncomplying employer from p r e s e n t i n g i t s p o s i t i o n on 
the m e r i t s of the d e n i a l . 

I n November 1981 c l a i m a n t made an o c c u p a t i o n a l d i s e a s e c l a i m 
f o r a l u n g c o n d i t i o n a l l e g e d l y c a u s e d by h i s exposure to p a i n t 
fumes w h i l e working f o r the noncomplying employer. A f t e r an 
i n v e s t i g a t i o n by t h e Workers' Compensation Department r e v e a l e d t h a t 
the employer was noncomplying, the c l a i m was r e f e r r e d to S A I F f o r 
p r o c e s s i n g p u r s u a n t to ORS 656.054. On A p r i l 19, 1982 S A I F i s s u e d 
a d e n i a l w h i c h s t a t e d : 

"The f i l e shows t h a t you were not a s u b j e c t 
worker of Dennis C. Dyer, dba F l e e t S e r v i c e s 
a t the time of your i n j u r y . You were, 
t h e r e l o r e , not a s u b j e c t worker o l the 
c o r p o r a t i o n and not w i t h i n the c o u r s e and 
scope of any employment. T h e r e f o r e , 
w i t h o u t w a i v i n g o t h e r q u e s t i o n s o f 
c o m p e n s a b i l i t y t h i s f o r m a l d e n i a l i s made." 

C l a i m a n t r e q u e s t e d an e x p e d i t e d h e a r i n g , which was h e l d June 14, 
1982. Both S A I F and the Workers' Compensation Department waived 
a p p e a r a n c e a t the h e a r i n g . The noncomplying employer a p p e a r e d , 
r e p r e s e n t e d by h i s own a t t o r n e y . C l a i m a n t a l s o a p p e a r e d , r e p r e 
s e n t e d by c o u n s e l . 

The u s u a l c o l l o q u y a t the b e g i n n i n g of the h e a r i n g between t h e 
R e f e r e e and c o u n s e l to d e f i n e the i s s u e s d i d not go smoothly, i n 
l a r g e p a r t b e c a u se the noncomplying employer's a t t o r n e y k e p t p r o 
t e s t i n g t h a t he had had i n s u f f i c i e n t time to p r e p a r e and r e q u e s t i n g 
a postponement, a r e q u e s t which the R e f e r e e d e n i e d . Sandwiched i n 
the d i s c u s s i o n about whether the h e a r i n g would p r o c e e d and o t h e r 
p r e l i m i n a r y m a t t e r s , the i s s u e s were d e f i n e d a s f o l l o w s : 

"THE REFEREE: As I u n d e r s t a n d i t . . . 
t h e r e was a d e n i a l i s s u e d by S A I F C o r p o r a 
t i o n , p r e s u m p t i v e l y i n b e h a l f of the 
employer, on A p r i l 19, 1982 and the c l a i m a n t 
has p r o t e s t e d t h a t d e n i a l . I s t h e r e any 
o t h e r i s s u e t h a t the c l a i m a n t i s r a i s i n g to 
be l i t i g a t e d b e f o r e me today? 

" [ C l a i m a n t ' s a t t o r n e y ] : T h a t the s o l e 
s o l e i s s u e . " 
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"THE REFEREE: * * * Do you have any 
r e s p o n s e . . . to the i s s u e r a i s e d by 
c l a i m a n t ; t h a t i s , the p r o t e s t of the S A I F 
d e n i a l , o t h e r than t h a t the d e n i a l s h o u l d 
be a f f i r m e d ? 

" [ E m p l o y e r ' s a t t o r n e y ] : I don't b e l i e v e so 
a t t h i s t i m e . I b e l i e v e t h a t t h a t c o u l d 
become an e v i d e n t i a r y q u e s t i o n , but a t t h i s 
p o i n t i n time I don't." 

(The two p o r t i o n s of t h i s q u o t a t i o n a r e s e p a r a t e d by s i x t r a n s c r i p t 
p ages.) 

A f t e r the R e f e r e e had r u l e d on a l l p r e l i m i n a r y m a t t e r s , c l a i m 
a n t f i r s t c a l l e d the noncomplying employer a s a h o s t i l e w i t n e s s . 
I n the c o u r s e of h i s t e s t i m o n y , t h e r e were o b j e c t i o n s to q u e s t i o n s 
about t h e n a t u r e and amount of c l a i m a n t ' s e xposure to p a i n t fumes. 
I n a p p a r e n t f r u s t r a t i o n , the R e f e r e e s t a t e d : 

"The REFEREE: I t h i n k you both have 
o b j e c t e d now to q u e s t i o n s d e a l i n g w i t h 
e x p o s u r e . I thought we were h e r e to l i t i 
g a t e the d e n i a l w h i c h , to me, i s whether or 
not the c l a i m a n t i s a s u b j e c t w orker. I 
don't, f r a n k l y , u n d e r s t a n d a l l of t h i s o t h e r 
t e s t i m o n y e x c e p t by v i r t u e of background." 

The e m p l o y e r ' s a t t o r n e y then conceded t h a t c l a i m a n t was a s u b j e c t 
worker, but argued t h a t o t h e r i s s u e s remained f o r r e s o l u t i o n : 

"There a r e a number of q u e s t i o n s i n v o l v i n g 
t h i s . One i s whether he was i n j u r e d on the 
j o b . I g u e s s t h a t would be the main ques
t i o n : whether he was i n j u r e d on the j o b . " 

* * * 

" [ I t hought] t h a t the i s s u e r e a l l y , i n t h i s 
c a s e , was whether [ c l a i m a n t ] was e n t i t l e d t o 
compensation because he s u f f e r e d an i n d u s 
t r i a l i n j u r y or i s the v i c t i m of an 
i n d u s t r i a l d i s e a s e . 1 b e l i e v e t h a t i s what 
we have a l l been t a l k i n g about." 

* * * 

" I want to s t a t e a s c l e a r l y a s I c a n , f o r 
the r e c o r d , t h e r e i s no r e a l doubt i n my 
mind t h a t [ c l a i m a n t ] was an employee. * * * 
But , i t ' s a v e r y i m p o r t a n t q u e s t i o n a s t o 
whether [ c l a i m a n t ] has s u f f e r e d an occupa
t i o n a l i n j u r y of any s o r t , and t h a t ' s what 
we a r e h e r e to l i t i g a t e . " 

(The t h r e e p o r t i o n s of t h i s q u o t a t i o n a r e s p r e a d over f o u r 
t r a n s c r i p t p ages.) 
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The R e f e r e e then r u l e d t h a t no i s s u e was p r o p e r l y b e f o r e him 
e x c e p t the q u e s t i o n of whether c l a i m a n t was a s u b j e c t worker: 

"THE REFEREE: I w i l l s t a t e , f o r the r e c o r d , 
that; E x h i b i t 6 i s a d e n i a l of S A I F C o r p o r a 
t i o n , i s s u e d i n b e h a l f of Dennis C. Dyer, 
doing b u s i n e s s a s F l e e t S e r v i c e s . The o n l y 
b a s i s f o r d e n i a l of c o m p e n s a b i l i t y o f 
c l a i m a n t ' s l u n g d i s e a s e i s t h a t c l a i m a n t 
was n o t a s u b j e c t worker of the employer 
and, hence, not w i t h i n the c o u r s e and scope 
of any employment. The employer has 
conceded, on the r e c o r d , t h a t c l a i m a n t was 
a s u b j e c t employe. There i s no o t h e r b a s i s 
o f t h e d e n i a l . There was n o t h i n g r a i s e d , 
a t l e a s t a t the commencement of t h i s 
h e a r i n g , i n terms of whether c l a i m a n t was, 
i n f a c t , i n j u r e d on t h e j o b . " 

* * * 
"THE REFEREE: [ORS 656.262(7) r e q u i r e s 
t h a t ] i f a c l a i m f o r compensation i s d e n i e d , 
w r i t t e n n o t i c e of the d e n i a l s t a t i n g the 
r e a s o n s f o r the d e n i a l s h a l l be g i v e n to the 
c l a i m a n t . S A I F C o r p o r a t i o n d i d so i n b e h a l f 
of the employer i n E x h i b i t 6. The o n l y 
b a s i s f o r d e n i a l of r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s l u n g d i s e a s e was t h a t he was not 
a s u b j e c t worker of the employer a t the time 
of the a l l e g e d i n j u r y . No a d d i t i o n a l con
t e n t i o n s a s to any o t h e r b a s i s or b a s e s of 
d e n i a l were s t a t e d u n t i l now. I n opening 
r e m a r k s , c l a i m a n t framed the i s s u e a s p r o 
t e s t i n g t h e d e n i a l , and the o n l y r e s p o n s e , 
a f t e r v a r i o u s p r e l i m i n a r y m a t t e r s , from the 
employer, was t h a t the d e n i a l s h o u l d be 
a f f i r m e d . " 

* * * 

"THE REFEREE: [ I do not know o f ] any 
a u t h o r i t y f o r the [ p r o p o s i t i o n ] t h a t a n o t h e r 
b a s i s or b a s e s f o r d e n i a l may be r a i s e d 
o r a l l y a t h e a r i n g which a r e not r a i s e d i n 
the d e n i a l l e t t e r p r o t e s t e d by the 
c l a i m a n t . " 

(The t h r e e p o r t i o n s of t h i s q u o t a t i o n a r e s p r e a d over t e n 
t r a n s c r i p t p a g e s . ) 

There i s no a u t h o r i t y f o r some p r o p o s i t i o n s because they a r e 
t a k e n f o r g r a n t e d . Whatever may have been the e x p e c t a t i o n when t h e 
r e q u i r e m e n t i n ORS 6 5 6 . 2 6 2 ( 7 ) , t h a t a w r i t t e n d e n i a l s t a t e "the 
r e a s o n f o r the d e n i a l , " was f i r s t e n a c t e d i n 1965, over the'many 
y e a r s s i n c e then i t has become commonplace f o r h e a r i n g s on d e n i a l s 
to a d d r e s s and c o n s i d e r r e a s o n s i n a d d i t i o n to and even d i f f e r e n t 
from t h o s e s t a t e d i n the d e n i a l s . A d e n i a l of a w o r k e r s * compensa-
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t i o n c l a i m i s g e n e r a l l y w r i t t e n by a n o n - a t t o r n e y ; i f the wording 
of a d e n i a l had the same b i n d i n g and l i m i t i n g e f f e c t t h a t a 
p l e a d i n g w r i t t e n by an a t t o r n e y might have, t h e r e would be a l o t of 
c l a i m s p r o c e s s o r s who might be g u i l t y of u n a u t h o r i z e d p r a c t i c e of 
law. F u r t h e r m o r e , a d e n i a l does not t e r m i n a t e the r i g h t of an 
e m p l o y e r / i n s u r e r to i n v e s t i g a t e the c l a i m f u r t h e r , and i t i s not 
unknown f o r a d d i t i o n a l i n v e s t i g a t i o n to r e s u l t i n s h i f t s i n the 
p o s i t i o n of the e m p l o y e r / i n s u r e r , even to the p o i n t of r e v o k i n g a 
p r i o r d e n i a l and a c c e p t i n g a c l a i m . 

Moreover, i f a h e a r i n g i s r e q u e s t e d on a d e n i a l of a c l a i m , a t 
some p o i n t the e m p l o y e r / i n s u r e r t r a n s f e r s c o n t r o l over the d e f e n s e 
to i t s a t t o r n e y , which o f t e n r e s u l t s i n a d d i t i o n a l i n v e s t i g a t i o n of 
the c l a i m , which c a n , i n t u r n , l e a d to a d d i t i o n a l s h i f t s i n he 
p o s i t i o n of the e m p l o y e r / i n s u r e r . Under p r e s e n t Board r u l e s , t h e r e 
i s no r e q u i r e m e n t t h a t the e x a c t p o s i t i o n of any p a r t y be s e t out 
w i t h t h e s p e c i f i c i t y of a c i v i l - a c t i o n p l e a d i n g . For example, i n 
Hughes v. P a c i f i c Northwest B e l l , 61 Or App 566, 571 ( 1 9 8 3 ) , the 
c o u r t quoted from the Board's o r d e r which had found t h a t the 
c l a i m a n t had made a c l a i m f o r h e a r i n g l o s s o n l y i n one e a r , but 
n e v e r t h e l e s s c o n c l u d e d t h a t c l a i m a n t was e n t i t l e d to a permanent 
d i s a b i l i t y award f o r b i n a u r a l h e a r i n g l o s s . I f t h e r e i s t h a t much 
l a t i t u d e about any s t a t e m e n t of what i s being c l a i m e d , we t h i n k i t 
n e c e s s a r i l y f o l l o w s t h a t t h e r e has to be some l a t i t u d e about what 
i s b e i n g d e n i e d and the r e a s o n s t h e r e f o r . 

F o r a l l of t h e s e r e a s o n s , we d i s a g r e e w i t h the R e f e r e e and 
h o l d t h a t a b a s i s f o r a d e n i a l may be r a i s e d o r a l l y a t h e a r i n g . 

I t i s a c l o s e r q u e s t i o n whether the noncomplying employer 
a d e q u a t e l y d i d so i n t h i s c a s e . Under the c i r c u m s t a n c e s of t h i s 
c a s e , we r e s o l v e our doubts i n the employer's f a v o r . The h e a r i n g 
i n t h i s c a s e was s e t on an e x p e d i t e d b a s i s . T here was then some 
d e l a y i n the employer a r r a n g i n g f o r l e g a l r e p r e s e n t a t i o n . The 
e m p l o y e r ' s a t t o r n e y p r o t e s t e d a t t he s t a r t of t h e h e a r i n g t h a t he 
had not had s u f f i c i e n t time to p r e p a r e . Although we agree w i t h t h e 
R e f e r e e ' s r e a s o n s f o r denying the employer's r e q u e s t f o r a p o s t 
ponement, we do t h i n k t h a t the d e c i s i o n to pro c e e d w i t h the h e a r i n g 
had some impact on the c l a r i t y of the d e f i n i t i o n of the i s s u e s t h a t 
were t o be h e a r d . The r e s u l t of a l l of t h e s e p r e - h e a r i n g c i r c u m 
s t a n c e s was a v e r y g e n e r a l d e f i n i t i o n of t h e i s s u e s a t the s t a r t of 
the h e a r i n g : C l a i m a n t wanted a d e n i a l s e t a s i d e ; the employer 
wanted the d e n i a l a f f i r m e d . I t was o n l y about 2 5 t r a n s c r i p t pages 
i n t o the t e s t i m o n y of the f i r s t w i t n e s s b e f o r e i t became a p p a r e n t 
t h a t t h e p a r t i e s had d i f f e r e n t u n d e r s t a n d i n g s of t h i s g e n e r a l 
d e f i n i t i o n , when the employer's a t t o r n e y f o r the f i r s t time s p e c i 
f i c a l l y s t a t e d t h a t he wanted to c o n t e s t the c o m p e n s a b i l i t y of t he 
c l a i m on o t h e r than a s u b j e c t - w o r k e r b a s i s . 

I t would have been b e t t e r p r a c t i c e -- and we t h i n k i t i s 
g e n e r a l p r a c t i c e -- to more s p e c i f i c a l l y s t a t e t h e i s s u e s a t the 
o u t s e t of t he h e a r i n g . I f c l a i m a n t was s u r p r i s e d by the 
empl o y e r ' s "new" i s s u e , i . e . , i s s u e t h a t may go beyond t h e f a i r 
i m p o r t of S A I F ' s d e n i a l , the proper remedy would have been to p o s t 
pone or c o n t i n u e the h e a r i n g . Under c u r r e n t Board r u l e s , however, 
we do not t h i n k i t i s proper p r o c e d u r e to deny any p a r t y a h e a r i n g 
on the m e r i t s of any c l a i m or d e f e n s e u n l e s s i t a f f i r m a t i v e l y can 
be s a i d t h a t the c l a i m / d e f e n s e was not r a i s e d as an i s s u e a t the 

- 1 3 6 6 -



h e a r i n g d e s p i t e ample o p p o r t u n i t y to do s o . We a r e u n a b l e to 
a f f i r m a t i v e l y so c o n c l u d e under the c i r c u m s t a n c e s of t h i s c a s e and, 
t h e r e f o r e , remand to the R e f e r e e to a l l o w the employer a h e a r i n g 
on the m e r i t s of i t s p o s i t i o n t h a t t h i s o c c u p a t i o n a l d i s e a s e c l a i m 
i s n o t compensable. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 14, 1982 i s v a c a t e d , and t h i s 
c a s e i s remanded to the R e f e r e e f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t 
w i t h t h i s o r d e r . 

GARY G. S H E F F L E R , C l a i m a n t WCB 8 2 - 0 8 1 3 0 
E v o h l F . Mai a g o n , C l a i m a n t ' s A t t o r n e y S e p t e m b e r 2 2 , 1 9 8 3 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members F e r r i s and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e Brown's o r d e r 
g r a n t i n g c l a i m a n t a t o t a l award f o r u n s c h e d u l e d d i s a b i l i t y of 80° 
or 25%, an i n c r e a s e from the 16° or 5% awarded by D e t e r m i n a t i o n 
O r d e r . E x t e n t of d i s a b i l i t y i s the o n l y i s s u e on r e v i e w . 

C l a i m a n t i s a 28 y e a r o l d t i l e s e t t e r who compensably i n j u r e d 
h i s low back i n December 1981. Dr. Hockey performed a laminotomy 
i n F e b r u a r y 1982. I n J u l y 1982 Dr. Hockey found c l a i m a n t m e d i c a l l y 
s t a t i o n a r y and a s s e s s e d h i s permanent impairment a s "minimum." 
C l a i m a n t has r e t u r n e d to t i l e s e t t i n g w i t h some l i m i t a t i o n s . We 
d i s a g r e e w i t h the R e f e r e e ' s award of permanent d i s a b i l i t y and f i n d 
i t e x c e s s i v e . 

A p p l y i n g the g u i d e l i n e s found i n OAR 4 3 6 - 6 5 - 5 0 0 , e t s e q . 
y i e l d s the f o l l o w i n g a n a l y s i s . Because of Dr. Hockey's c h a r a c t e r i 
z a t i o n of c l a i m a n t ' s permanent impairment a s "minimum," we a s s i g n a 
+1 f a c t o r f o r impairment. C l a i m a n t ' s age of 28 y i e l d s a -5 f a c t o r . 
C l a i m a n t ' s e l e v e n t h grade e d u c a t i o n y i e l d s a +2 f a c t o r . C l a i m a n t ' s 
j o b r e q u i r e s s i g n i f i c a n t p r e p a r a t i o n , so we a s s i g n a +5 f a c t o r f o r 
work e x p e r i e n c e . C l a i m a n t has been r e l e a s e d to h i s p r e v i o u s j o b , 
so we a s s i g n no f a c t o r f o r a d a p t a b i l i t y . T h e r e i s no i n f o r m a t i o n 
on r e c o r d c o n c e r n i n g i n t e l l i g e n c e or c l a i m a n t ' s e m o t i o n a l or 
p s y c h o l o g i c a l s t a t e , so we a s s i g n no f a c t o r to t h o s e c o n s i d e r a 
t i o n s . C l a i m a n t has been r e l e a s e d to h i s r e g u l a r work; however, he 
t e s t i f i e d t h a t he has m o d i f i e d h i s work so i t i s l i g h t e r . Conse
q u e n t l y , we d e c l i n e to a p p l y the -25 f a c t o r c a l l e d f o r i n the r u l e s 
when a c l a i m a n t has r e t u r n e d to h i s r e g u l a r work a,nd i n s t e a d a p p l y 
no f a c t o r to the l a b o r market f i n d i n g s . Combining t h e s e f a c t o r s 
a s p r o v i d e d i n the r u l e s when rounded to the n e a r e s t 5 y i e l d s a 5 % 
d i s a b i l i t y r a t i n g . A f t e r comparing t h a t f i n d i n g w i t h o t h e r s i m i l a r 
f i n d i n g s , we c o n c l u d e t h a t an award f o r 5 % u n s c h e d u l e d d i s a b i l i t y 
i s a p p r o p r i a t e i n t h i s c a s e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 16, 1983 i s r e v e r s e d . The 
D e t e r m i n a t i o n Order dat e d September 14, 1982 which awarded 16° f o r 
5% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y , i s a f f i r m e d . 
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I R V I N L . S L A T E R , C l a i m a n t WCB 8 2 - 0 8 9 6 2 
H a y n e r , e t a l . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 2 2 , 1 9 8 3 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members L e w i s and F e r r i s . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w of R e f e r e e S e i f e r t ' s 
o r d e r which s e t a s i d e i t s d e n i a l of September 10, 1982. The i s s u e 
f o r r e v i e w i s c o m p e n s a b i l i t y . 

Vie adopt the R e f e r e e ' s f i n d i n g s of f a c t a s our own. 

I n f i n d i n g t h i s c l a i m compensable, the R e f e r e e , c i t i n g W e l l e r 
v . Union C a r b i d e Corp., 288 Or 27 ( 1 9 7 9 ) , Cooper v . S A I F , 54 Or App 
659 (1981) and C o c h e l l v, S A I F , 59 Or App 391 ( 1 9 8 2 ) , s t a t e d t h a t 
c l a i m a n t was r e q u i r e d to e s t a b l i s h t h a t h i s March 1, 1982 i n d u s 
t r i a l i n j u r y r e s u l t e d i n a worsening of h i s u n d e r l y i n g back c o n d i 
t i o n . He c o n c l u d e d t h a t c l a i m a n t had so e s t a b l i s h e d . 

A l t h o u g h we a g r e e w i t h the R e f e r e e ' s c o n c l u s i o n f i n d i n g t h e 
c l a i m compensable, we d i s a g r e e w i t h h i s r e a s o n i n g . As c l a i m a n t 
s t a t e s i n h i s b r i e f : 

"The c a s e law c i t e d by the R e f e r e e and the 
employer does not a p p l y to t h i s c a s e b e c a u s e 
i t i s not an a g g r a v a t i o n o f a p r e - e x i s t i n g 
c o n d i t i o n . An e x a m i n a t i o n of a c a s e c i t e d 
by the employer and t h e R e f e r e e w i l l be 
h e l p f u l i n i l l u s t r a t i n g the d i s t i n c t i o n . 
T h i s c a s e i s C o c h e l l y. S A I F , 59 Or App 391, 
650 P2d 1088 ( 1 9 8 2 ) . I n t h a t c a s e , the 
c l a i m a n t s p e c i f i c a l l y contended t h a t he had 
a w o r s e n i n g of an u n d e r l y i n g c o n d i t i o n . No 
su c h c o n t e n t i o n was made i n [ c l a i m a n t ' s J 
c a s e . [ C l a i m a n t ' s ] back was more s u s c e p 
t i b l e to i n j u r y a s a r e s u l t of h i s p r e v i o u s 
i n j u r i e s , and he r e c e i v e d a new i n j u r y ; i . e . 
l u m b o s a c r a l s a c r o i l i a c s p r a i n . " (Emphasis 
added.) 

We a g r e e w i t h t h a t s t a t e m e n t . 
T h e r e i s no i n d i c a t i o n i n t h i s r e c o r d t h a t c l a i m a n t s u f f e r e d 

from any p r e e x i s t i n g u n d e r l y i n g c o n d i t i o n . A l l t h a t the e v i d e n c e 
i n d i c a t e s i s t h a t due to p r e v i o u s i n j u r i e s , c l a i m a n t ' s back was 
more s u s c e p t i b l e to i n j u r y . We do not b e l i e v e t h a t t h i s enhanced 
s e n s i t i v i t y to i n j u r y q u a l i f i e s a s a " p r e e x i s t i n g c o n d i t i o n . " And, 
i n the a b s e n c e of a c o n d i t i o n which p r e e x i s t s t h e employment, t h e 
wo r s e n i n g r e q u i r e m e n t o f W e l l e r i s not a p p l i c a b l e . See John J . 
W i t t l a k e , 35 Van N a t t a 350 ( 1 9 8 3 ) . 

A d d i t i o n a l l y , we note t h a t the R e f e r e e was c o r r e c t when he 
o b s e r v e d t h a t the W e l l e r t e s t has been a p p l i e d by the C o u r t of 
A p p e a l s to c a s e s i n v o l v i n g i n d u s t r i a l i n j u r y a s w e l l a s o c c u p a 
t i o n a l d i s e a s e . A l though undecided a t the time of the R e f e r e e ' s 
o r d e r , we r e c e n t l y s t a t e d i n P a u l S c o t t , 35 Van N a t t a 1215 ( 1 9 8 3 ) , 
t h a t the most r e c e n t pronouncements from t h e C o u r t of A p p e a l s i n d i -
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c a t e t h a t the w o r s e n i n g r e q u i r e m e n t of W e l l e r does not a p p l y i n 
i n d u s t r i a l i n j u r y c a s e s . B o i s ^ C a s c a d e v. W a t t e n b a r g e r , 63 Or App 
447 ( 1 9 8 3 ) , Jameson v. S A I F , 63 Or App 553 ( 1 9 8 3 ) . See a l s o B e t t y 
L . C o u n t s , WCB Case No. 82-01199, 35 Van N a t t a 1356 ( d e c i d e d t h i s 
d a t e ) . T h e r e f o r e , even i f c l a i m a n t had an u n d e r l y i n g c o n d i t i o n , he 
would o n l y be r e q u i r e d to e s t a b l i s h t h a t t h e i n d u s t r i a l i n j u r y 
r e s u l t e d i n symptoms which r e q u i r e d m e d i c a l c a r e . We c o n c l u d e t h a t 
he h a s so e s t a b l i s h e d . 

The R e f e r e e ' s o r d e r d a t e d A p r i l 18, 1983 i s a f f i r m e d . C l a i m 
a n t ' s a t t o r n e y i s awarded an a t t o r n e y ' s f e e of $500 f o r s e r v i c e s i n 
c o n n e c t i o n w i t h t h i s r e v i e w , to be p a i d by the s e l f - i n s u r e d 
e m p l o y e r . 

Reviewed by Board Members L e w i s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e L e a h y ' s o r d e r w h i c h 
a f f i r m e d the S A I F C o r p o r a t i o n ' s October 10, 1980 p a r t i a l d e n i a l and 
a f f i r m e d t he November 1, 1980 D e t e r m i n a t i o n Order which awarded 
c l a i m a n t 5% (7.5°) s c h e d u l e d l e f t l e g d i s a b i l i t y . 

We adopt the R e f e r e e ' s f i n d i n g s of f a c t a s our own. 

C l a i m a n t a r g u e s t h a t t h e R e f e r e e e r r e d i n a p p l y i n g the t e s t of 
W e l l e r v. Union C a r b i d e , 288 Or 27 ( 1 9 7 9 ) , a s t h i s c a s e i n v o l v e s an 
i n d u s t r i a l i n j u r y r a t h e r than an o c c u p a t i o n a l d i s e a s e . F l o r e n c e v. 
S A I F , 55 Or App 467 ( 1 9 8 1 ) . A l t e r n a t i v e l y , c l a i m a n t a r g u e s t h a t 
even i f W e l l e r does a p p l y , she has e s t a b l i s h e d t h a t her i n d u s t r i a l 
i n j u r y r e s u l t e d i n a w o r s e ning of her u n d e r l y i n g d e g e n e r a t i v e con
d i t i o n s . 

With r e g a r d to c l a i m a n t ' s a s s e r t i o n t h a t the R e f e r e e m i s 
a p p l i e d the W e l l e r t e s t , we d i s a g r e e , because we do not b e l i e v e the 
R e f e r e e r e l i e d on W e l l e r . S A I F ' s October 10, 1980 d e n i a l was o n l y 
a p a r t i a l d e n i a l . S A I F r e a f f i r m e d i t s a c c e p t a n c e of c l a i m a n t ' s 
August 11, 1978 i n d u s t r i a l i n j u r y but d e n i e d t h a t i t was r e s p o n 
s i b l e f o r her u n d e r l y i n g d e g e n e r a t i v e back and h i p c o n d i t i o n s . I t 
i s c l e a r t h a t the R e f e r e e r e c o g n i z e d t h i s d i s t i n c t i o n when he 
s t a t e d : 

" I f t h e r e was an e x a c e r b a t i o n (of the under
l y i n g c o n d i t i o n s ) i t had run i t s c o u r s e . 
C l a i m a n t ' s p r e s e n t problems a r e a s a r e s u l t 
of u n d e r l y i n g m e d i c a l c o n d i t i o n s t h a t were 
not worsened. * * * Whatever c l a i m a n t 
b e l i e v e s i s wrong w i t h her or what she com
p l a i n s about a t t h i s time i s not due to the 
i n d u s t r i a l i n j u r y . " 

ORDER 

A L I C E B. WILSON, C l a i m a n t 
M i c h a e l B. D y e , C l a i m a n t ' s A t t o r n e y 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

WCB 8 0 - 0 9 8 2 0 
S e p t e m b e r 2 2 , 1 9 8 3 
O r d e r on R e v i e w 
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The R e f e r e e d i d n o t f i n d t h a t c l a i m a n t d i d not s u s t a i n a compen
s a b l e i n j u r y on August 11, 1978. He found t h a t c l a i m a n t was no 
l o n g e r s u f f e r i n g from the e f f e c t s of t h a t i n d u s t r i a l i n j u r y , t h a t 
her c u r r e n t problems were due to her u n d e r l y i n g c o n d i t i o n and t h a t 
the c o n d i t i o n was not a f f e c t e d , e x c e p t perhaps on a temporary b a s i s 
o n l y , by her i n d u s t r i a l i n j u r y . We a g r e e w i t h a l l of t h e s e 
f i n d i n g s , and we b e l i e v e t h a t W e l l e r i s somewhat of a " r e d h e r r i n g " 
i s s u e i n t h i s c a s e . 

C l a i m a n t a l s o t a k e s i s s u e w i t h the R e f e r e e ' s a f f i r m a n c e o f the 
D e t e r m i n a t i o n O r d e r ' s award of 5% permanent p a r t i a l d i s a b i l i t y . 
C l a i m a n t c o n t e n d s she i s e n t i t l e d to an i n c r e a s e d award of 
u n s c h e d u l e d d i s a b i l i t y . S A I F , however, c o n t e n d s t h a t c l a i m a n t i s 
e n t i t l e d to no award of permanent p a r t i a l d i s a b i l i t y . 

Based on d o l l a r s per degree of d i s a b i l i t y , i t i s c l e a r t h a t 
t h e D e t e r m i n a t i o n Order made an award f o r s c h e d u l e d r a t h e r than 
u n s c h e d u l e d d i s a b i l i t y . T h a t award a p p e a r s to have been based on 
the d i a g n o s i s t h a t c l a i m a n t s u s t a i n e d some min i m a l t r a u m a t i c 
t r o c h a n t e r i c b u r s i t i s a s a r e s u l t of her i n d u s t r i a l i n j u r y . S i n c e 
t h e r e i s no i n d i c a t i o n t h a t t h i s e x t e n d s i n t o t h e a c e t a b u l u m , a 
s c h e d u l e d award was p r o p e r . John Cameron,34 Van N a t t a 211 ( 1 9 8 2 ) ; 
David B l a i r , 32 Van N a t t a 97 ( 1 9 8 1 ) . Vie f i n d no e v i d e n c e w h i c h 
i n d i c a t e s t h a t c l a i m a n t s u s t a i n e d any u n s c h e d u l e d permanent d i s 
a b i l i t y a s a r e s u l t of her i n j u r y . 

S A l F ' s argument t h a t c l a i m a n t i s e n t i t l e d to no award f o r p e r 
manent p a r t i a l d i s a b i l i t y r a i s e s a p o t e n t i a l problem; t h a t i s , t h a t 
i t i s i n c o n s i s t e n t to a f f i r m S A l F ' s p a r t i a l d e n i a l o f c l a i m a n t ' s 
d e g e n e r a t i v e h i p and back c o n d i t i o n s , and y e t a f f i r m a permanent 
p a r t i a l d i s a b i l i t y award t h a t seems t o be based on a d e g e n e r a t i v e 
h i p c o n d i t i o n . However, as we noted above, the permanent p a r t i a l 
d i s a b i l i t y was awarded f o r a t r a u m a t i c b u r s i t i s c o n d i t i o n . 
A l t h o u g h i t may be a narrow d i s t i n c t i o n from a m e d i c a l s t a n d p o i n t , 
we b e l i e v e t h a t t h i s r e p r e s e n t s a d i f f e r e n t c o n d i t i o n than t h a t 
which was d e n i e d by S A I F . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 15, 1982 i s a f f i r m e d . 

DOROTHY A L L E N , C l a i m a n t WCB 8 1 - 1 1 4 5 9 
R o l f O l s o n , C l a i m a n t ' s A t t o r n e y S e p t e m b e r 2 3 , 1 9 8 3 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members L e w i s and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of t h a t p o r t i o n of 
R e f e r e e J o h n s o n ' s o r d e r which i n c r e a s e d the u n s c h e d u l e d permanent 
p a r t i a l d i s a b i l i t y awarded by a D e t e r m i n a t i o n Order d a t e d December 
9, 1981 (as amended December 23, 1 9 8 1 ) , from 32° or 10% to 160° or 
50%. C l a i m a n t c r o s s - r e q u e s t s r e v i e w on t h o s e p o r t i o n s o f t h e o r d e r 
c o n c e r n i n g p e n a l t i e s and a t t o r n e y f e e s f o r a l l e g e d u n r e a s o n a b l e 
d e l a y i n payment of c e r t a i n m e d i c a l e x p e n s e s . 

C l a i m a n t i s a 54 y e a r o l d d r i l l p r e s s o p e r a t o r who compensably 
i n j u r e d her r i g h t s h o u l d e r on F e b r u a r y 8, 1980. Her c o n d i t i o n was 
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d i a g n o s e d a s b i c i p i t a l t e n d i n i t i s . C l a i m a n t was t r e a t e d c o n s e r v a 
t i v e l y . 

We a g r e e t h a t the award of permanent d i s a b i l i t y g r a n t e d by the 
D e t e r m i n a t i o n Order i s i n a d e q u a t e ; however, we f i n d the R e f e r e e ' s 
award e x c e s s i v e . 

C o n s i d e r i n g the g u i d e l i n e s i n OAR 436-65-500 e t s e q . , and 
comparing t h i s c a s e to s i m i l a r c a s e s , we r e a c h the c o n c l u s i o n t h a t 
c l a i m a n t would be more a p p r o p r i a t e l y compensated by an award of 30% 
u n s c h e d u l e d permanent d i s a b i l i t y . 

We base our c o n c l u s i o n on t h e f o l l o w i n g a n a l y s i s . C l a i m a n t ' s 
age of 54 y e a r s y i e l d s a +8 f a c t o r . Her e d u c a t i o n and work e x p e r i 
ence have no i m p a c t . Her p r e v i o u s work was medium and she i s now 
a b l e to do o n l y l i g h t work. T h e r e f o r e , her a d a p t a b i l i t y y i e l d s a 
+5 f a c t o r . C l a i m a n t ' s l a b o r market f i n d i n g s y i e l d a -25 i n t h a t 
she has a t t a i n e d a GED, can do l i g h t work and has e x p e r i e n c e a s a 
r e s t a u r a n t manager. The s t a f f of O r t h o p a e d i c C o n s u l t a n t s r a t e d 
c l a i m a n t ' s impairment a s " m i l d . " Dr. T e a l , a t r e a t i n g p h y s i c i a n , 
r a t e d c l a i m a n t ' s permanent impairment a s "moderate." However, Dr. 
T e a l had not examined c l a i m a n t s i n c e May 18, 1981, w h i l e Orthopae
d i c C o n s u l t a n t s l a s t examined c l a i m a n t on October 26, 1981. Based 
upon t h e s e o p i n i o n s and the e n t i r e r e c o r d , we a s s i g n a +30 f a c t o r 
f o r impairment due to c l a i m a n t ' s l i m i t e d a b i l i t y , or i n a b i l i t y , 
i n the g e n e r a l i n d u s t r i a l l a b o r market to p e r f orm r e p e t i t i v e 
l i f t i n g , heavy l i f t i n g and r e p e t i t i v e overhead use of her r i g h t 
upper arm. Combining a l l of t h e s e f a c t o r s y i e l d s a d i s a b i l i t y 
r a t i n g of 30%. 

We a f f i r m and adopt t h o s e p o r t i o n s of the R e f e r e e ' s o r d e r 
c o n c e r n i n g a p e n a l t y and a t t o r n e y ' s f e e f o r u n r e a s o n a b l e d e l a y i n 
payment of m e d i c a l e x p e n s e s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 31, 1983 i s m o d i f i e d i n p a r t . 
I n a d d i t i o n to the 32° f o r 10% u n s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y awarded by the December 9, 1981 D e t e r m i n a t i o n Order (as 
amended), c l a i m a n t i s awarded 64° or 20%, f o r a t o t a l award of 96° 
f o r 30% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . I n l i e u of the 
a t t o r n e y ' s f e e a l l o w e d by the R e f e r e e , c l a i m a n t ' s a t t o r n e y i s 
a l l o w e d 25% of the a d d i t i o n a l compensation awarded h e r e i n , not to 
exceed $2,000. The remainder of the R e f e r e e ' s o r d e r i s a f f i r m e d . 

B E R T G. HARR, C l a i m a n t WCB 8 2 - 0 3 3 0 6 
W e l c h , B r u u n & G r e e n , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 2 3 , 1 9 8 3 
L i n d s a y , H a r t , e t a l . , D e f e n s e A t t o r n e y s O r d e r on A b a t e m e n t 
The Board has r e c e i v e d i n s u r e r ' s motion to r e c o n s i d e r the 

B o a r d's Order on Review d a t e d August 25, 1983. 

I n o r d e r to a l l o w s u f f i c i e n t time to c o n s i d e r the motion, the 
above-noted Board o r d e r i s a b a t e d . 

I T I S SO ORDERED. 
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J E R R Y W. LOWE, C l a i m a n t WCB 8 1 - 1 1 5 2 4 & 8 2 - 0 8 0 4 1 
L y l e V e l u r e , C l a i m a n t ' s A t t o r n e y S e p t e m b e r 2 3 , 1 9 8 3 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by B o a r d Members L e w i s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Brown's o r d e r s u s t a i n i n g 
t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c o m p e n s a t i o n f o r two a l l e g e d on 
t h e j o b i n c i d e n t s . C o m p e n s a b i l i t y i s t h e o n l y i s s u e on r e v i e w . 

The R e f e r e e ' s o r d e r has two b a s e s . The f i r s t i s t h a t c l a i m a n t 
and h i s w i f e a r e n o t c r e d i b l e w i t n e s s e s . We a f f i r m and a d o p t t h o s e 
p o r t i o n s o f t h e R e f e r e e ' s o r d e r w h i c h a r e based on t h o s e c r e d i b i l 
i t y f i n d i n g s . The R e f e r e e ' s a l t e r n a t i v e b a s i s o f d e c i s i o n i s t h a t 
c l a i m a n t has f a i l e d t o p r o v e a w o r s e n i n g o f an u n d e r l y i n g c o n d i 
t i o n . We r e c e n t l y have commented t h a t f o l l o w i n g t h e C o u r t o f 
A p p e a l s ' d e c i s i o n s i n B o i s e Cascade y. W a t t e n b a r g e r , 6 3 Or App 447 
( 1 9 8 3 ) , and Jameson v . SAIE, 63 Or App 553 ( 1 9 8 3 ) , t h e p r e v a i l i n g 
p o i n t o f v i e w seems t o be t h a t t h e r e i s no r e q u i r e m e n t t h a t a 
c l a i m a n t p r o v e a w o r s e n i n g o f an u n d e r l y i n g c o n d i t i o n i n an i n j u r y 
c a s e . P a u l S c o t t , 35 Van N a t t a 1215 ( A u g u s t 19, 1 9 8 3 ) , B e t t y L. 
C o u n t s , WCB Case No. 82-01199, 35 Van N a t t a 1 3 5 6 (September 22, 
1 9 8 3 ) . A c c o r d i n g l y , we do n o t a d o p t t h o s e p o r t i o n s o f t h e 
R e f e r e e ' s o r d e r w h i c h r e l y on t h e c o n c l u s i o n t h a t c l a i m a n t f a i l e d 
t o p r o v e a w o r s e n i n g o f h i s u n d e r l y i n g c o n d i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 10, 1983 i s a f f i r m e d . 

L O R R I E A. MINTON, C l a i m a n t WCB 8 0 - 1 1 1 3 4 
B i s c h o f f & S t r o o b a n d , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 2 3 , 1 9 8 3 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by B o a r d Members F e r r i s and L e w i s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
R e f e r e e P e t e r s o n ' s o r d e r w h i c h s e t a s i d e SAlF's d e n i a l o f compen
s a b i l i t y f o r c l a i m a n t ' s b i l a t e r a l f o r e a r m c o n d i t i o n - SAIF a s s e r t s 
t h a t c l a i m a n t has J a i l e d t o p r o v e t h a t hot c o n d i t i o n i s a compen
s a b l e o c c u p a t i o n a l d i s e a s e . T h i s c l a i m has been b e f o r e t h e B o a r d 
p r e v i o u s l y , L o r r i e A. M i n t o n , 34 Van N a t t a 162 ( 1 9 8 2 ) , and was 
remanded t o t h e R e f e r e e f o r f u r t h e r p r o c e e d i n g s i n l i g h t o f t h e 
C o u r t o f A p p e a l s d e c i s i o n i n SAIF V. G y g i , 55 Or App 570 ( 1 9 8 2 ) . 

The B o a r d a f f i r m s and a d o p t s t h e R e f e r e e ' s f i n d i n g s and c o n 
c l u s i o n s i n h i s o r d e r on remand w i t h one comment. S u b s e q u e n t t o 
t h e R e f e r e e ' s o r d e r on remand, we i s s u e d o u r o p i n i o n i n P a t r i c i a G. 
D a v i s , 35 Van N a t t a 635 ( 1 9 8 3 ) . I n t h a t c a s e we h e l d t h a t w h ere 
t h e r e has been a b e l a t e d d e n i a l o f c o m p e n s a b i l i t y , as i n t h e c a s e 
a t h a n d , t h e b u r d e n o f p r o o f i s on t h e i n s u r e r t o p r o v e t h a t t h e 
c l a i m i s n o t c o m p e n s a b l e . I n t h e p r e s e n t c a s e , we f i n d t h a t 
c l a i m a n t has shown t h a t she has s u f f e r e d a c o m p e n s a b l e o c c u p a t i o n a l 
d i s e a s e r e g a r d l e s s o f who has t h e b u r d e n o f p r o o f . T hus, we need 
n o t remand t h e c a se a s e c o n d t i m e . 
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ORDER 

The R e f e r e e ' s o r d e r da t e d August 31, 1982 i s a f f i r m e d . C l a i m 
a n t ' s a t t o r n e y i s awarded a f e e of $500 f o r s e r v i c e s r e n d e r e d on 
Board r e v i e w , to be p a i d by the S A I F C o r p o r a t i o n . 

ROBERT R I N C K , C l a i m a n t Own M o t i o n 8 2 - 0 2 9 5 M 
D o b l i e & F r a n c e s c o n i , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 2 3 , 1 9 8 3 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y Own M o t i o n O r d e r on R e c o n s i d e r a t i 
The Board i s s u e d i t s Own Motion Order and Own Motion 

D e t e r m i n a t i o n h e r e i n on May 16, 1983. The S A I F C o r p o r a t i o n 
t h e r e a f t e r r e q u e s t e d t h a t i t be a l l o w e d an " o f f s e t " f o r amounts 
p r e v i o u s l y p a i d i n a n o t h e r c l a i m , to be s e t - o f f a g a i n s t the 
amounts o r d e r e d p a i d by the Board's Own Motion Order h e r e i n . 
C l a i m a n t has e x p r e s s e d h i s o p p o s i t i o n to S A l F ' s r e q u e s t i n 
r e l i a n c e upon the Board's d e c i s i o n i n Gary W. B r i l l , 34 Van N a t t a 
489, 490 ( 1 9 8 2 ) , w h e r e i n the Board h e l d t h a t an overpayment on one 
c l a i m c a n n o t be o f f s e t a g a i n s t b e n e f i t s due on a n o t h e r c l a i m . See 
a l s o Roy J . F e n t o n , 34 Van N a t t a 1686 ( 1 9 8 2 ) . 

C l a i m a n t was o r i g i n a l l y i n j u r e d i n 1972. H i s a g g r a v a t i o n 
r i g h t s e x p i r e d i n e a r l y 1977. I n F e b r u a r y 1982 c l a i m a n t ' s 
c o n d i t i o n worsened and he f i l e d a c l a i m w i t h S A I F . C l a i m a n t 
worked f o r the T r a n s p o r t a t i o n Department (Highway D i v i s i o n ) d u r i n g 
t h i s e n t i r e p e r i o d . 

Vvhen c l a i m a n t f i l e d h i s c l a i m f o r b e n e f i t s i n F e b r u a r y of 
1982, the S A I F C o r p o r a t i o n e s t a b l i s h e d a new c l a i m f i l e (D 567369) 
and commenced payment of i n t e r i m compensation b e n e f i t s from March 
18, 1982, through September 3, 1982, on which d a t e i t i s s u e d a 
d e n i a l , a l l e g i n g t h a t c l a i m a n t ' s c u r r e n t d i f f i c u l t i e s were 
a t t r i b u t a b l e to h i s p r i o r i n d u s t r i a l i n j u r y ( C l a i m No. C 3 4 8 5 7 3 ) . 

The B o a rd's Own Motion Order of May 16, 1983, o r d e r e d payment 
of temporary t o t a l d i s a b i l i t y b e n e f i t s i n c o n n e c t i o n w i t h 
c l a i m a n t ' s own motion c l a i m , s a i d payments to commence F e b r u a r y 
19, 1982, through and i n c l u d i n g August 17, 1982. The r e l i e f w hich 
S A I F s e e k s i s an o r d e r a l l o w i n g i t to o f f s e t t h e i n t e r i m 
c o m pensation payments made i n p r o c e s s i n g c l a i m a n t ' s "new c l a i m " 
a g a i n s t the temporary d i s a b i l i t y b e n e f i t s o r d e r e d p a i d by the 
B o a r d ' s Own Motion Order. 

B r i l l and Fenton a r e i n a p p o s i t e to the e x t e n t t h a t S A I F s e e k s 
to o f f s e t i n t e r i m time l o s s p a i d i n C l a i m No. D 567369 a g a i n s t the 
temporary d i s a b i l i t y b e n e f i t s o r d e r e d p a i d by the B o a rd's Own 
Motion O r d e r . The c a s e which a p p e a r s to come c l o s e s t to 

a d d r e s s i n g the i s s u e i s the C o u r t of A p p e a l s ' d e c i s i o n i n Petshow 
v. P o r t l a n d B o t t l i n g Co., 62 Or App 614, 619 ( 1 9 8 3 ) , w h e r e i n the 
c o u r t h e l d t h a t the c l a i m a n t was not e n t i t l e d t o r e t a i n i n t e r i m 
c o m p e n s a t i o n payments and temporary t o t a l d i s a b i l i t y b e n e f i t s f o r 
the same p e r i o d of t i m e . Because S A I F p r o c e s s e d C l a i m 
No. D 567369 and p a i d c l a i m a n t i n t e r i m compensation f o r a p e r i o d 
t h a t o v e r l a p s the p e r i o d f o r which the Board g r a n t e d temporary 
t o t a l d i s a b i l i t y b e n e f i t s , i t i s not r e q u i r e d t o make a "double 
payment" f o r the same p e r i o d of temporary d i s a b i l i t y . 

- 1 3 7 3 -



A c c o r d i n g l y , S A I F i s e n t i t l e d to o f f s e t i n t e r i m c ompensation 
p a i d i n C l a i m No. D 567369 a g a i n s t the temporary d i s a b i l i t y 
b e n e f i t s awarded by the Board's Own Motion Order, to the e x t e n t 
t h a t the r e s p e c t i v e time p e r i o d s f o r each o v e r l a p . 

S A I F i s not p e r m i t t e d , however, to o f f s e t any of the i n t e r i m 
c o mpensation p a i d i n C l a i m No. D 577369 a g a i n s t the permanent 
d i s a b i l i t y awarded by the Board's Own Motion Order. To allow, an 
o f f s e t of t h i s n a t u r e would v i o l a t e the r u l e announced by Gary W. 
B r i l l , s u p r a , and i s not p e r m i s s i b l e . 

I T I S SO ORDERED. 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e Braverman's o r d e r w h i c h 
d i r e c t e d i t to pay c l a i m a n t ' s b e n e f i c i a r i e s d e a t h b e n e f i t s i n 
a c c o r d a n c e w i t h a May 18, 1983 " D e t e r m i n a t i o n Order", pay an a d d i 
t i o n a l amount as a p e n a l t y , and f u r t h e r o r d e r e d payment of an 
a t t o r n e y ' s f e e f o r the i n s u r e r ' s u n r e a s o n a b l e c o n d u c t . C l a i m a n t 
has moved to d i s m i s s the i n s u r e r ' s r e q u e s t f o r Board r e v i e w , 
c o n t e n d i n g t h a t the R e f e r e e ' s o r d e r i s not a f i n a l o r d e r and, 
t h e r e f o r e , p r e s e n t l y not r e v i e w a b l e by the Board. 

C l a i m a n t ' s motion to d i s m i s s i s d e n i e d , w i t h l e a v e to renew 
i t i n c l a i m a n t ' s r e s p o n d e n t ' s b r i e f . 

I T I S SO ORDERED. 

The Board i s s u e d i t s Own Motion Order and Own Motion 
D e t e r m i n a t i o n h e r e i n on A p r i l 29, 1983, g r a n t i n g c l a i m a n t 
a d d i t i o n a l compensation f o r temporary t o t a l d i s a b i l i t y . 
C l a i m a n t ' s a t t o r n e y was a l l o w e d a f e e p a y a b l e out of c l a i m a n t ' s 
award a s a p e r c e n t a g e t h e r e o f . T h e r e a f t e r , c l a i m a n t ' s a t t o r n e y 
r e q u e s t e d r e c o n s i d e r a t i o n of the Board's o r d e r , c o n t e n d i n g t h a t he 
was e n t i t l e d to a f e e p a y a b l e by the S A I F C o r p o r a t i o n i n a d d i t i o n 
to c l a i m a n t ' s compensation r a t h e r than a f e e p a y a b l e out o f 
c l a i m a n t ' s award. By o r d e r of May 31, 1983, the Board adhered to 
i t s o r i g i n a l o r d e r a l l o w i n g c o u n s e l a f e e p a y a b l e out of 
c l a i m a n t ' s c o m p e n s a t i o n . C l a i m a n t ' s a t t o r n e y has a g a i n r e q u e s t e d 
t h a t the Board modify i t s o r d e r to p r o v i d e f o r an i n s u r e r - p a i d 
f e e . 

OAR 438-47-070 i s the a d m i n i s t r a t i v e r u l e g o v e r n i n g a t t o r n e y 
f e e s i n own motion p r o c e e d i n g s b e f o r e the Board: 

MICHAEL T. S I M K O V I C , C l a i m a n t ( D e c e a s e d ) 
G a l t o n , e t a l . , C l a i m a n t ' s A t t o r n e y s 
M o s c a t o & M e y e r s , D e f e n s e A t t o r n e y s 

WCB 8 3 - 0 6 2 5 8 
S e p t e m b e r 2 3 , 1 9 8 3 
O r d e r D e n y i n g M o t i o n t o D i s m i 

B E R N I E HIMZMAN, C l a i m a n t 
P o z z i , W i l s o n , e t a l . , C l a i m a n t ' s A t t o r n e y s 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

Own M o t i o n 8 3 - 0 0 9 7 M 
S e p t e m b e r 2 6 , 1 9 8 3 
Own M o t i o n O r d e r on F u r t h e r 

R e c o n s i d e r a t i o n 

" ( 1 ) I f a p r o c e e d i n g i s commenced p u r s u a n t 
to ORS 656.278(1) on the Board's own motion 
because of a r e q u e s t from the S t a t e 
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A c c i d e n t I n s u r a n c e Fund, an employer or i t s 
i n s u r e r and compensation p r e v i o u s l y awarded 
i s not reduced or i s i n c r e a s e d , the Board, 
i n a c c o r d a n c e w i t h ORS 6 5 6 . 3 8 2 ( 2 ) , s h a l l 
a l l o w c l a i m a n t ' s a t t o r n e y a r e a s o n a b l e f e e 
p a y a b l e by the p a r t y r e q u e s t i n g the 
p r o c e e d i n g i n a d d i t i o n to c o m pensation. 

" ( 2 ) I f a p r o c e e d i n g i s i n i t i a t e d on t he 
Board's own motion because of a r e q u e s t 
from a c l a i m a n t and an i n c r e a s e i n 
compensation i s awarded, the Board s h a l l 
approve f o r c l a i m a n t ' s a t t o r n e y a 
r e a s o n a b l e f e e p a y a b l e out of any i n c r e a s e 
awarded by the Board." 

T h i s r u l e was promulgated by the Board i n 1979. 

I n s u p p o r t of h i s c o n t e n t i o n t h a t the S A I F C o r p o r a t i o n s h o u l d 
be r e q u i r e d to pay a f e e i n a d d i t i o n to c l a i m a n t ' s c ompensation, 
c o u n s e l s t a t e s : 

" I t makes no s e n s e to me t h a t your r u l e 
would f o l l o w ORS 656.382(2) when the own 
motion j u r i s d i c t i o n i s t r i g g e r e d by a 
r e q u e s t from the employer or i t s i n s u r a n c e 
c a r r i e r , and then f a i l to f o l l o w ORS 
656.382(1) when the c l a i m a n t i s r e q u i r e d , 
by a r e c a l c i t r a n t i n s u r a n c e company, to 
r e q u e s t the Board's own motion 
i n t e r v e n t i o n . " 

C o u n s e l ' s argument thu s seems to be p remised upon the t h e o r y t h a t 
an i n s u r e r or s e l f - i n s u r e d employer t h a t r e f u s e s to v o l u n t a r i l y 
pay own motion b e n e f i t s s h o u l d be p e n a l i z e d under the s t a t u t o r y 
p r o v i s i o n s which p r o v i d e f o r i m p o s i t i o n of a p e n a l t y - a s s o c i a t e d 
a t t o r n e y ' s f e e where the e m p l o y e r / i n s u r e r r e f u s e s or o t h e r w i s e 
u n r e a s o n a b l y r e s i s t s payment of compensation. See a l s o ORS 
6 5 6 . 2 6 2 ( 9 ) . 

The 1981 l e g i s l a t u r e amended the own motion s t a t u t e to 
p r o v i d e i n c l e a r terms t h a t the i n s u r e r or s e l f - i n s u r e d employer 
has a u t h o r i t y to v o l u n t a r i l y pay own motion b e n e f i t s , w i t h o u t the 
need to o b t a i n an o r d e r from the Board d i r e c t i n g t h a t such payment 
be made. ORS 6 5 6 . 2 7 8 ( 4 ) . See a l s o ORS 6 5 6 . 0 1 8 ( 4 ) . The f a c t t h a t 
e m p l o y e r s / i n s u r e r s have a u t h o r i t y to v o l u n t a r i l y pay own motion 
b e n e f i t s , when deemed a p p r o p r i a t e , does not change the f a c t t h a t 
own motion r e l i e f i s d i s c r e t i o n a r y i n n a t u r e and not compensation 
to which the c l a i m a n t i s e n t i t l e d a s a matter of r i g h t . I t i s 
h i g h l y q u e s t i o n a b l e , t h e r e f o r e , whether the e m p l o y e r / i n s u r e r can 
be s u b j e c t to a p e n a l t y / a t t o r n e y f e e f o r d e c l i n i n g to g r a n t t h i s 
d i s c r e t i o n a r y remedy, where t h e r e i s no r i g h t which has been 
v i o l a t e d . T h e r e would appear to be no b a s i s , t h e r e f o r e , f o r 
i m p o s i t i o n of a p e n a l t y or an a s s o c i a t e d a t t o r n e y ' s f e e i n an own 
motion p r o c e e d i n g . The e x c e p t i o n might be an i n s t a n c e i n which 
the e m p l o y e r / i n s u r e r f a i l s or r e f u s e s to comply w i t h the terms o f 
an o r d e r i s s u e d by the Board p u r s u a n t to ORS 656.278. 
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N e i t h e r do we a g r e e w i t h c o u n s e l ' s s u g g e s t i o n t h a t , b e c a u s e 
t h e e m p l o y e r / i n s u r e r has d e c l i n e d t o v o l u n t a r i l y pay b e n e f i t s 
p u r s u a n t t o ORS 6 5 6 . 2 7 8 ( 4 ) , t h e a c t o f s u b m i t t i n g t h e m a t t e r t o 
t h e B o a r d amounts t o an e m p l o y e r / i n s u r e r r e q u e s t f o r own m o t i o n 
r e l i e f . The mere f a c t t h a t e m p l o y e r s and t h e i r i n s u r e r s have 
s t a t u t o r y a u t h o r i t y t o pay b e n e f i t s a f t e r a c l a i m a n t ' s a g g r a v a t i o n 
r i g h t s have e x p i r e d does n o t t r a n s f o r m t h e c l a i m a n t ' s r e q u e s t f o r 
b e n e f i t s i n t o t h e e m p l o y e r / i n s u r e r ' s r e q u e s t f o r own m o t i o n r e l i e f 
i f t h e e m p l o y e r o r i n s u r e r does n o t deem i t a p p r o p r i a t e t o pay 
b e n e f i t s a n d , t h e r e f o r e , s u b m i t s t h e c l a i m t o t h e B o a r d . Nor does 
t h e B o a r d ' s p r e s e n t p r a c t i c e and p o l i c y o f r e q u i r i n g 
e m p l o y e r s / i n s u r e r s i n i t i a l l y t o d e c i d e w h e t h e r o r n o t t o 
v o l u n t a r i l y pay b e n e f i t s t r a n s f o r m t h e r e q u e s t f o r own m o t i o n 
r e l i e f i n t o one a r i s i n g u nder s u b s e c t i o n (1) r a t h e r t h a n 
s u b s e c t i o n (2) o f OAR 438-47-070. The r e q u e s t f o r r e l i e f i s t h e 
c l a i m a n t ' s r e q u e s t f o r a d d i t i o n a l c o m p e n s a t i o n ; i t i s n o t t h e 
e m p l o y e r / i n s u r e r ' s r e q u e s t t h a t c o m p e n s a t i o n p r e v i o u s l y a w a rded be 
d i s a l l o w e d o r r e d u c e d . 

ORDER 

On r e c o n s i d e r a t i o n o f t h e B o a r d ' s p r i o r o r d e r s d a t e d A p r i l 
2 9, 1983 and May 3 1 , 1983, t h e B o a r d a d h e r e s t h e r e t o . 

LEROY KOCIEMBA, C l a i m a n t WCB 8 1 - 0 6 0 1 6 
C h a r l e s T a u m a n , C l a i m a n t ' s A t t o r n e y S e p t e m b e r 2 6 , 1 9 8 3 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on Remand 
On reu i e w o f the Board's Order on Review dated May 27, 1982, 

and Order on R e c o n s i d e r a t i o n dated June 8, 1982, the c o u r t r e v e r s e d 
those o r d e r s i n s o f a r as the Board f a i l e d t o award c l a i m a n t ' s 
a t t o r n e y a reasonable a t t o r n e y ' s f e e f o r s e r v i c e on Board r e v i e w . 
The case has been remanded f o r such an award. 

Now, t h e r e f o r e , those p o r t i o n s o f the above r e f e r e n c e d Board 
o r d e r s f a i l i n g t o award c l a i m a n t ' s a t t o r n e y a f e e are vacated, and 
c l a i m a n t ' s a t t o r n e y i s awarded $r>00 a-.; a reasonabl e a t t o r n e y ' s fee 
f o r s e r v i c e s on Board review. 

IT IS SO ORDERED. 

PAULA E . B E Y E R , C l a i m a n t 
F e r r i s B o o t h e , C l a i m a n t ' s A t t o r n e y 
Moomaw, M i l l e r & R e e l , A t t o r n e y s 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 
Claimant requested r e v i e w o f the P r e s i d i n g Referee's o r d e r 

d i s m i s s i n g her re q u e s t f o r h e a r i n g f o r f a i l u r e t o pr o s e c u t e . We 
found t h a t c l a i m a n t ' s r e q u e s t f o r h e a r i n g p r o p e r l y was d i s m i s s e d . 
35 Uan N a t t a 698 (198 3 ) . A f t e r issuance of our Order on Review, 
dated May 24, 1983, the Board was c o n t a c t e d by an a t t o r n e y , who 
requested i n c l a i m a n t ' s b e h a l f t h a t we r e c o n s i d e r our Order on 
Review. Claimant had not been r e p r e s e n t e d on Board r e v i e w , and no 
b r i e f had been f i l e d . I n ord e r t o a l l o w c l a i m a n t ' s new a t t o r n e y 
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O r d e r on R e c o n s i d e r a t i o n 



an o p p o r t u n i t y t o make some i n v e s t i g a t i o n , we abated our Order on 
Review by an o r d e r dated June 23, 1983. 35 Uan N a t t a 815 (19 8 3 ) . 

The Board subsequently was advised by the a t t o r n e y who had 
re q u e s t e d r e c o n s i d e r a t i o n i n c l a i m a n t ' s b e h a l f t h a t t h e i r o f f i c e 
would not be r e p r e s e n t i n g c l a i m a n t . Counsel's l e t t e r n o t i f y i n g t h e 
Board o f t h i s f a c t c o n t a i n s t he statement t h a t : " I f you have not 
heard f r o m c l a i m a n t by J u l y 13th, I b e l i e v e you can c o n s i d e r the 
m a t t e r c l o s e d . " 

N o t h i n g f u r t h e r has been heard from c l a i m a n t i n t h i s r e g a r d . 
We, t h e r e f o r e , must assume t h a t she does not i n t e n d t o proceed 
f u r t h e r . 

On r e c o n s i d e r a t i o n o f the Board's o r d e r dated May 24, 1983, 
th e Board adheres t o i t s former o r d e r , which hereby i s r e a f f i r m e d 
and r e p u b l i s h e d . 

Reviewed by Board Members F e r r i s and Lewis. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Fink's o r d e r 
which s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m ; found 
SAIF's d e n i a l unreasonable and, t h e r e f o r e , imposed a p e n a l t y ; and 
imposed an a d d i t i o n a l p e n a l t y as a percentage o f a medical b i l l 
w hich t h e Referee found had not been p a i d i n a t i m e l y f a s h i o n . 

We r e v e r s e t h a t p o r t i o n o f the Referee's o r d e r which found 
t h a t SAIF's d e n i a l was unreasonable and imposed a p e n a l t y . We 
agree t h a t c l a i m a n t has e s t a b l i s h e d by a preponderance o f the 
evidence t h a t h i s i n j u r y - r e l a t e d c o n d i t i o n has worsened s i n c e t he 
l a s t award o f compensation; however, we do not f i n d t h a t t h i s 
r e c o r d s u p p o r t s t h e Referee's c o n c l u s i o n t h a t a f t e r r e c e i p t o f Dr. 
Kernple's December 15, 1982 r e p o r t i t was unreasonable f o r SAIF t o 
r e f u s e t o r e s c i n d i t s d e n i a l . We, t h e r e f o r e , f i n d t h a t the 
Referee's i m p o s i t i o n o f a p e n a l t y was i n a p p r o p r i a t e . 

W i t h r e g a r d t o the i s s u e c o n c e r n i n g t i m e l i n e s s o f SAIF's 
payment o f the m e d i c a l b i l l f o r s e r v i c e s rendered i n September and 
October of 1982, on t h e b a s i s o f the t e s t i m o n y o f SAIF's cla i m s 
examiner, we f i n d t h a t payment was not t i m e l y . An i n s u r e r i s 
r e q u i r e d t o pay or deny a b i l l f o r me d i c a l s e r v i c e s w i t h i n 60 
days. B i l l i e J. Eubanks, 35 Uan N a t t a 131, 135 (19 8 3 ) . The 
clai m s examiner t e s t i f i e d t h a t t h e medical b i l l i n q u e s t i o n was 
r e c e i v e d on November 18, 1982 and t h a t i t was not p a i d u n t i l 
January 28, 1983. By our c a l c u l a t i o n , SAIF's payment was l a t e 
under t h e r u l e o f Eubanks; a c c o r d i n g l y , t he Referee's i m p o s i t i o n 
of a p e n a l t y was a p p r o p r i a t e . 

We a f f i r m and adopt the Referee's o r d e r on the m e r i t s o f the 
a g g r a v a t i o n c l a i m . 

ORDER 

J E F F R E Y P. S O F I C H , C l a i m a n t 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

WCB 8 2 - 0 7 0 7 2 
S e p t e m b e r 2 7 , 1 9 8 3 
O r d e r on R e v i e w 
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ORDER 

The Referee's o r d e r dated February 23, 1983 i s r e v e r s e d i n 
p a r t . That p o r t i o n which imposed a p e n a l t y f o r SftlF's 
unreasonable d e n i a l i s r e v e r s e d . The remainder o f the Referee's 
o r d e r i s a f f i r m e d . Claimant's a t t o r n e y i s awarded $650 as a 
reasonable a t t o r n e y ' s f e e f o r s e r v i c e s on Board r e v i e w , t o be p a i d 
by the SAIF C o r p o r a t i o n . 

The SAIF C o r p o r a t i o n r e q u e s t e d r e v i e w o f R e f e r e e M u l d e r ' s 
o r d e r s w h i c h , i n t e r a l i a , awarded c l a i m a n t c o m p e n s a t i o n f o r 
p e r m a n e n t t o t a l d i s a b i l i t y , o r d e r e d SAIF t o pay f o r recommended 
p s y c h i a t r i c / p s y c h o l o g i c a l t r e a t m e n t , and d e c l i n e d t o e n f o r c e t h e 
p r o v i s i o n s o f a p r i o r R e f e r e e ' s o r d e r ( w h i c h a t t h e t i m e was b e f o r e 
t h e B o a r d on r e v i e w ) d i r e c t i n g SAIF t o p u r c h a s e a p a r t i c u l a r a u t o 
m o b i l e f o r c l a i m a n t ' s u s e . SAIF now has a d v i s e d t h e B o a r d t h a t i t 
d e s i r e s t o w i t h d r a w i t s r e q u e s t f o r r e v i e w . C l a i m a n t has moved t h e 
B o a r d f o r remand t o R e f e r e e M u l d e r f o r r e c o n s i d e r a t i o n o f t h e p o r 
t i o n s o f h i s o r d e r s d e c l i n i n g t o e n f o r c e t h e p r o v i s i o n s o f t h e 
p r i o r R e f e r e e ' s o r d e r . We r e c e n t l y a f f i r m e d t h e p r i o r R e f e r e e ' s 
o r d e r . V e r l i n A. B e l c h e r , 35 Van N a t t a (June 28, 1 9 8 3 ) . 

On t h e same d a t e t h a t SAIF f i l e d i t s r e q u e s t f o r B o a r d r e v i e w 
o f R e f e r e e M u l d e r ' s o r d e r , c l a i m a n t ' s a t t o r n e y f i l e d w i t h t h e 
R e f e r e e a s e c o n d r e q u e s t f o r r e c o n s i d e r a t i o n on t h e i s s u e o f 
e n f o r c e m e n t o f t h e p r i o r R e f e r e e ' s o r d e r , a t t a c h i n g t o t h e r e q u e s t 
a copy o f t h e B o a r d ' s O r d e r on Review. The R e f e r e e d e c l i n e d t o 
r e c o n s i d e r because o f SAIF's r e q u e s t f o r r e v i e w . C l a i m a n t f i l e d 
no c r o s s - r e q u e s t l o r B o a r d r e v i e w o l t h o s e p o r t i o n ; : , o t H e l o r e e 
M u l d e r ' s o r d e r s d e c l i n i n g t o e n f o r c e t h e p r o v i s i o n s o f t h e p r i o r 
R e f e r e e ' s o r d e r . W e l l p a s t t h e p e r i o d f o r c r o s s - r e q u e s t i n g r e v i e w , 
i n d e e a , on t h e same d a t e t h a t SAIF n o t i f i e d t h e B o a r d t h a t i t 
i n t e n d e d t o w i t h d r a w i t s r e q u e s t f o r r e v i e w , c l a i m a n t r e q u e s t e d 
t h a t t h e B o a r d remand t o t h e R e f e r e e i n o r d e r t o a l l o w t h e R e f e r e e 
t o r e c o n s i d e r h i s o r d e r . 

We r e c e n t l y have d i s c u s s e d t h e p r a c t i c a l r e a s o n s f o r f i l i n g a 
c r o s s - r e q u e s t f o r B o a r d review., when t h e r e s p o n d e n t b e l i e v e s t h a t 
he o r she i s a g g r i e v e d by a R e f e r e e ' s o r d e r . 

V E R L I N A. B E L C H E R , C l a i m a n t 
P e t e r 0. H a n s e n , C l a i m a n t ' s A t t o r n e y 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

WCB 8 2 - 1 1 6 1 2 
S e p t e m b e r 2 8 , 1 9 8 3 
O r d e r o f D i s m i s s a l 

"The p r i m a r y p u r p o s e f o r f i l i n g a c r o s s -
r e q u e s t f o r r e v i e w i s t o m a i n t a i n c o n t r o l 
o v e r t h e B o a r d ' s j u r i s d i c t i o n . A r e s p o n d e n t 
who has f a i l e d t o c r o s s - r e q u e s t B o a r d r e v i e w 
and who r a i s e s an i s s u e i n i t s r e s p o n d e n t ' s 
b r i e f i s a t t h e mercy o f an a p p e l l a n t who, 
upon r e c o g n i z i n g t h e f a c t t h a t a p o t e n t i a l l y 
m e r i t o r i o u s a r g u m e n t has been r a i s e d i n 
r e s p o n d e n t ' s b r i e f , o r f o r any o t h e r r e a s o n , 
w i t h d r a w s t h e r e q u e s t f o r B o a r d r e v i e w . I f 
t h e r e s p o n d e n t had c r o s s - r e q u e s t e d r e v i e w , 
t h e B o a r d w o u l d r e t a i n j u r i s d i c t i o n o v e r t h e 
c r o s s - r e q u e s t . I f t h e r e s p o n d e n t had n o t 
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c r o s s - r e q u e s t e d r e v i e w , t h e r e would be 
no t h i n g to r e t a i n j u r i s d i c t i o n over and the 
respon d e n t would l o s e the o p p o r t u n i t y to 
have the i s s u e r a i s e d i n i t s b r i e f 
r e v i e w e d . " Jimmie P a r k e r s o n , 35 Van N a t t a 
1247, (August 30, 1983) . 

C l a i m a n t ' s r e q u e s t f o r remand i s based upon the a l l e g a t i o n t h a t 
S A I F r e q u e s t e d r e v i e w of R e f e r e e Mulder's o r d e r s s o l e l y f o r the 
purpose of d e p r i v i n g the R e f e r e e of j u r i s d i c t i o n t o c o n s i d e r 
c l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n . Assuming f o r the sak e of 
d i s c u s s i o n the t r u t h of t h i s a l l e g a t i o n , c l a i m a n t ' s proper remedy 
was to c r o s s - r e q u e s t Board r e v i e w of those p o r t i o n s of t h e 
R e f e r e e ' s o r d e r s t h a t he b e l i e v e d to be e r r o n e o u s . C l a i m a n t 
f a i l e d to t i m e l y c r o s s - r e q u e s t r e v i e w . See g e n e r a l l y Jimmie 
P a r k e r s o n , s u p r a . 

I n view of S A I F ' s w i t h d r a w a l of i t s r e q u e s t f o r Board r e v i e w , 
we a r e l e f t w i t h no c h o i c e but to deny c l a i m a n t ' s motion and d i s 
m i s s t h i s p r o c e e d i n g . 

ORDER 

The S A I F C o r p o r a t i o n ' s r e q u e s t f o r r e v i e w of R e f e r e e Mulder's 
o r d e r s d a t e d June 3, 1983 and June 29, 1983, now h a v i n g been w i t h 
drawn, hereby i s d i s m i s s e d , and th o s e o r d e r s a r e f i n a l by o p e r a t i o n 
of l a w . 

WALTER D E T H L E F S , C l a i m a n t WCB 7 9 - 0 4 6 0 4 
B l o o m , e t a l . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 2 8 , 1 9 8 3 
D a v i d H o m e , D e f e n s e A t t o r n e y O r d e r on Remand 
On r e v i e w of t h e Board's o r d e r d a t e d June 19, 1981 the C o u r t 

of A p p e a l s r e v e r s e d the Board's o r d e r and remanded w i t h 
i n s t r u c t i o n s to " a c c e p t and pay b e n e f i t s f o r the vasomotor 
r h i n i t i s and the r e l a t e d h e a d a c h e s . " 55 Or App 873 ( 1 9 8 2 ) . On 
r e v i e w o f t h e C o u r t of A p p e a l s ' d e c i s i o n , the Supreme C o u r t 
a f f i r m e d and remanded t o the Board f o r f u r t h e r p r o c e e d i n g s . The 
Supreme C o u r t ' s f i n a l o r d e r now has i s s u e d . 

We a r e a d v i s e d by the p a r t i e s to t h i s p r o c e e d i n g t h a t t h i s 
c l a i m h a s been p r o c e s s e d t o the p o i n t t h a t the i s s u e s o f temporary 
and permanent d i s a b i l i t y p r e s e n t l y a r e pending b e f o r e the H e a r i n g s 
D i v i s i o n i n WCB Case No. 80-07914. C o n s i d e r i n g the f a c t s and 
c i r c u m s t a n c e s p r e s e n t e d h e r e i n , we deem i t a p p r o p r i a t e to remand 
t h i s c a s e to the R e t e r e e f o r an a p p r o p r i a t e d i s p o s i t i o n ; 

ORDER 

The Board's Order on Review dated June 19, 1981 i s v a c a t e d , 
and t h i s c a s e i s remanded to the H e a r i n g s D i v i s i o n f o r f u r t h e r 
p r o c e e d i n g s . 
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RICHARD L . FOLKENBERG, C l a i m a n t 
S t e v e n P i c k e n s , C l a i m a n t ' s A t t o r n e y 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

WCB 8 2 - 0 7 4 5 7 
S e p t e m b e r 2 8 , 1 9 8 3 
O r d e r on R e v i e w 

Reviewed by B o a r d Members L e w i s and F e r r i s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e P e t e r s o n ' s 
o r d e r o v e r t u r n i n g i t s d e n i a l o f c l a i m a n t ' s knee c o n d i t i o n . Compen
s a b i l i t y i s t h e o n l y i s s u e on r e v i e w . 

On June 18, 1982 . c l a i m a n t was w a l k i n g a c r o s s t h e f l o o r o f t h e 
g a r a g e i n w h i c h he w o r k e d as a m e c h a n i c when he s u d d e n l y f e l t a 
t e a r i n g s e n s a t i o n i n h i s l e f t k n e e . He was d i a g n o s e d as h a v i n g a 
t e a r o f t h e m e d i a l m e n i s c u s o f t h e l e f t k nee. S u r g e r y was 
p e r f o r m e d t o c o r r e c t t h e p r o b l e m . SAIF d e n i e d c o m p e n s a b i l i t y o f 
t h e c l a i m on t h e b a s i s t h a t : 

"When w a l k i n g i s a p a r t o f a w o r k e r ' s j o b , 
as i t was h e r e , t h e r i s k o f i n j u r y f r o m t h e 
w a l k i n g i s a r i s k o f t h e j o b . The c l a i m a n t 
need n o t show t h a t h i s i n j u r y was 
p r e c i p i t a t e d by an a c t i v i t y t h a t he engaged 
i n o n l y d u r i n g h i s w o r k : H u b b l e y. S A I F , 
56 Or App 154 ( 1 9 8 2 ) . " 

We d i s a g r e e w i t h t h e R e f e r e e ' s a n a l y s i s . H u b b l e i n v o l v e d a 
c a s e i n w h i c h t h e c l a i m a n t ' s j o b r e q u i r e d f i v e t o s i x h o u r s p e r day 
on h i s f e e t . The c o u r t n o t e d a t t h e t i m e o f t h e f a l l c l a i m a n t was 
w a l k i n g f a s t b e cause he had a number o f p r o j e c t s t o i n s p e c t t h a t 
d a y . The c o u r t f e l t t h e r e was s u f f i c i e n t work c o n n e c t i o n b e t w e e n 
c l a i m a n t ' s a c t i v i t y and h i s i n j u r y t o make i t c o m p e n s a b l e . I n 
t h i s c a s e , t h e r e i s no e v i d e n c e c l a i m a n t ' s j o b r e q u i r e d s i g n i f i c a n t 

w a l k i n g . We do n o t b e l i e v e t h a t m e r e l y because a c l a i m a n t i s 
r e q u i r e d t o w a l k o c c a s i o n a l l y on t h e j o b t h a t w a l k i n g , i n and of 
i t s e l f , can be c o n s i d e r e d a r i s k of e m p l o y m e n t . 

I n Mackay y. SAIF, 60 Or App 536 ( 1 9 8 3 ) , t h e c l a i m a n t d i s e m 
b a r k e d f r o m t h e s c h o o l bus she was d r i v i n g . She s t a r t e d w a l k i n g 
a c r o s s t h e p a r k i n g l o t when h e r l e g gave o u t . The c o u r t 
d i s t i n g u i s h e d t h e c a s e f r o m H u b b l e . 

The c o u r t seems t o be s a y i n g t h a t o c c a s i o n a l w a l k i n g i s n o t a r i s k 
o f e m p l o y m e n t . 

" I n s u f f i c i e n t e v i d e n c e e x i s t s t o s u p p o r t 
y o u r c o n t e n t i o n t h a t t h i s c o n d i t i o n i s i n 
any way t h e r e s u l t o f y o u r work a c t i v i t i e s 
on o r a b o u t June 18, 1982." 

The R e f e r e e o v e r t u r n e d t h e d e n i a l . He s a i d : 

" U n l i k e Hjjbble__v._ SAIF, s u j o r a , t h e r e was no 
m e d i c a l e v i d e n c e t h a t c l a i m a n t ' s knee 
b u c k l e d as a r e s u l t o f a r i s k o f h e r 
em p l o y m e n t . " 

We b e l i e v e t h a t t h i s case i s b e s t a n a l y z e d i n t e r m s o f w h e t h e r 
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c l a i m a n t ' s f a l l was c a u s e d by i d i o p a t h i c f a c t o r s or was t r u l y an 
u n e x p l a i n e d f a l l . The C o u r t of A p p e a l s d i s c u s s e d i d i o p a t h i c v e r s u s 
t r u l y u n e x p l a i n e d f a l l s i n Mackay v. S A I F , s u p r a . 

"We r e c e n t l y adopted P r o f e s s o r L a r s o n ' s 
a n a l y i s of u n e x p l a i n e d f a l l s . P h i l A. 
L i v e s l e y Co. v. R u s s , [60 Or App 292 
( 1 9 8 2 ) ] . T h e r e we h e l d t h a t a c l a i m a n t 
w i l l have c a r r i e d the burden of proof of a 
work c o n n e c t i o n by showing t h a t the i n j u r y 
o c c u r r e d on the employer's p r e m i s e s d u r i n g 
work hours and t h a t the c a u s e i s unknown 
and not p a r t i c u l a r to the c l a i m a n t . " 60 Or 
App a t 539. 

See a l s o d i s c u s s i o n i n P e t e r J . R u s s , 33 Van N a t t a 509 ( 1 9 8 1 ) , 
a f f ' d 60 Or App 292 ( 1 9 8 2 ) . 

I n R u s s , the c l a i m a n t ' s d o c t o r s t a t e d t h a t c l a i m a n t r e p o r t e d 
t h e r e was no e v i d e n c e of p r e e x i s t i n g d i s e a s e which would e x p l a i n 
c l a i m a n t ' s f a l l . The Board and the c o u r t f e l t t h a t such e v i d e n c e 
was s u f f i c i e n t to e l i m i n a t e a l l i d i o p a t h i c f a c t o r s of c a u s a t i o n . 
However, i n Mackay, the c o u r t d e c l i n e d to f i n d t h a t c l a i m a n t ' s f a l l 
was u n e x p l a i n e d b e c a u s e : 

" C l a i m a n t ' s e v i d e n c e showed no more than 
t h a t i t was e q u a l l y p o s s i b l e t h a t the c a u s e 
of c l a i m a n t ' s f a l l , her b u c k l i n g knee, was 
i d i o p a t h i c a s t h a t i t was c o n n e c t e d . T h a t 
i s not enough to s a t i s f y her burden of 
p r o o f . Without more, such a f a l l i s not 
compensable." Mackay y. S A I F , s u p r a a t 539. 

The e v i d e n c e i n t h i s c a s e i n d i c a t e s , l i k e w i s e , an e q u a l p o s s i 
b i l i t y t h a t the c a u s e of c l a i m a n t ' s f a l l was a p r e e x i s t i n g ( i . e . , 
i d i o p a t h i c ) problem or t h a t i t was c o n n e c t e d to c l a i m a n t ' s employ
ment. H i s t r e a t i n g p h y s i c i a n ' s r e p o r t i s e q u i v o c a l a t b e s t : 

"A meniscus may be t o r n j u s t by an abnormal 
s t e p or a t w i s t on a knee. The p a t i e n t 
r e p o r t e d t h a t t h i s happened to him w h i l e he 
was w a l k i n g , w h i l e he was on the j o b . I n 
l o o k i n g a t the meniscus w i t h an a r t h r o s c o p e , 
i t i s i m p o s s i b l e to t e l l i f t h e r e was a p r e 
e x i s t i n g s m a l l t e a r t h a t was merely e n l a r g e d 
by h i s a c t i v i t y on (he j o b . 11 h i s j o b 
i n c l u d e s a l o t o l s q u a t t i n g down or t w i s t i n g 
on h i s knee, i t c o u l d c o n t r i b u t e to h i s t o r n 
m e n i s c u s . " 

Dr. Norton, the o n l y o t h e r p h y s i c i a n who v o i c e d an o p i n i o n , s t a t e d : 
" I t was p r o b a b l y happenstance t h a t i t o c c u r r e d a t work." 

Based on t h i s e v i d e n c e , we cannot a f f i r m a t i v e l y c o n c l u d e t h a t 
c l a i m a n t has proven t h a t h i s f a l l was c o n n e c t e d to a r i s k of h i s 
employment. I t i s e q u a l l y p o s s i b l e t h a t i t was c a u s e d by i d i o 
p a t h i c f a c t o r s . A c c o r d i n g l y , we r e v e r s e . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 24, 1983 i s r e v e r s e d . The 
d e n i a l o f A u g u s t 3, 1982 i s r e i n s t a t e d . 

GEORGE A. FULGHAM, C l a i m a n t ( D e c e a s e d ) WCB 7 9 - 0 9 3 5 5 
D a v i d F o r c e , C l a i m a n t ' s A t t o r n e y S e p t e m b e r 2 8 , 1 9 8 3 
SA T F C o r p l.eyo l , D e f e n s e ; At t o r n e y O r d e r , on Remand 
On r e v i e w o f t h e B o a r d ' s o r d e r d a t e d September 3 0 , 1982, t h e 

C o u r t o f A p p e a l s r e v e r s e d t h e B o a r d ' s o r d e r and remanded f o r a 
hear i n g . 

Now, t h e r e f o r e , t h e above n o t e d B o a r d o r d e r i s v a c a t e d and 
t h i s c a s e i s remanded t o t h e H e a r i n g s D i v i s i o n f o r f u r t h e r 
p r o c e e d i n g s . 

I T I S SO ORDERED. 

B E T T Y J . H0WERT0N, C l a i m a n t WCB 8 1 - 0 5 6 9 7 
Z a f i r a t o s & Roman, C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 2 8 , 1 9 8 3 
M a c d o n a l d , e t a l . , D e f e n s e A t t o r n e y s O r d e r on. R e v i e w 

Reviewed by Bo a r d Members F e r r i s and L e w i s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e S t . M a r t i n ' s 
o r d e r w h i c h awarded c l a i m a n t 240° f o r 75% u n s c h e d u l e d l o w back d i s 
a b i l i t y , an i n c r e a s e o f 144° o r 45% o v e r t h a t p r e v i o u s l y a w a r d e d by 
D e t e r m i n a t i o n O r d e r . 

I n 1979 c l a i m a n t was w o r k i n g i n a n u r s i n g home as a n u r s e ' s 
a i d e when a p a t i e n t i n an e l e c t r i c w h e e l c h a i r r a n i n t o h e r and 
k n o c k e d h e r down. C l a i m a n t ' s l e f t h i p and l o w back were i n j u r e d . 
A l a m i n e c t o m y and p a r t i a l d i s c e c t o m y a t L5-S1 was p e r f o r m e d i n 
A p r i l 1980. She i m p r o v e d f o r a s h o r t t i m e a f t e r t h e o p e r a t i o n , b u t 
i n J u ne 1980 awoke w i t h a s t a r t one n i g h t , r e s u l t i n g i n p a i n t h a t 
was w o r s e t h a n i t had been p r i o r t o t h e s u r g e r y . O r t h o p a e d i c 
C o n s u l t a n t s r a t e c l a i m a n t ' s i m p a i r m e n t i n t h e m i l d l y m o d e r a t e 
c a t e g o r y . C l a i m a n t has been r e t r a i n e d t o s e d e n t a r y work as a 
n u r s e ' s a i d d i s p e n s i n g m e d i c a t i o n s . 

A p p l y i n g t h e g u i d e l i n e s f o u n d i n OAR 436-65-600 e t s e q . 
r e s u l t s i n t h e f o l l o w i n g a n a l y s i s . We a s s i g n c l a i m a n t ' s i m p a i r m e n t 
a +30 based on O r t h o p a e d i c C o n s u l t a n t ' s m i l d l y m o d e r a t e r a t i n g . 
C l a i m a n t ' s age y i e l d s a +9. Her work e x p e r i e n c e a t h e r p r e v i o u s 
j o b r e q u i r e d s e v e r a l months t r a i n i n g , so we a s s i g n a +3 f o r work 
e x p e r i e n c e . C l a i m a n t ' s p r e v i o u s work was i n t h e heavy r a n g e , and 
we c o n c l u d e t h a t she now i s c o n f i n e d t o l i g h t w o r k ; t h e r e f o r e , we 
a s s i g n a +10 f o r a d a p t a b i l i t y . A l l o t h e r c a t e g o r i e s y i e l d a z e r o 
f a c t o r . A l t e r c o m b i n i n g t h e s e l a c t o r s and r o u n d i n g t o t h e n e a r e s t 
f i v e , we r e a c h a 45% d i s a b i l i t y r a t i n g . 

C o n s i d e r i n g t h e f o r t y - l i v e p e r c e n t d i s a b i l i t y r a t i n g we r e a c h 
a p p l y i n g t h e g u i d e l i n e s and c o m p a r i n g t h i s c a s e w i t h o t h e r s i m i l a r 
c a s e s , we c o n c l u d e t h a t c l a i m a n t i s e n t i t l e d t o a 45% u n s c h e d u l e d 
d i s a b i l i t y a ward r a t h e r t h a n t h e 30% awarded by t h e D e t e r m i n a t i o n 
O r d e r o r t h e 75% awarded by t h e R e f e r e e . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 17, 1983 i s m o d i f i e d . I n 
a d d i t i o n to the 96° f o r 30% u n s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y awarded by the D e t e r m i n a t i o n Order d a t e d J u l y 7, 1981, 
c l a i m a n t i s awarded 48° or 15%, f o r a t o t a l award of 144° f o r a 
45% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r i n j u r y t o her low 
back and l e f t h i p . C l a i m a n t ' s a t t o r n e y ' s f e e s h a l l be a d j u s t e d 
a c c o r d i n g l y . 

LAWRENCE M. SULLIVAN, Claimant WCB 81-06349 
Kenneth D. Peterson, Claimant's Attorney September 28, 1983 
Kottkamp & O'Rourke, Attorneys Order on Review (Remanding) 

Reviewed by Board Members Barn e s and F e r r i s . 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e Danner's o r d e r which 
s e t a s i d e i t s p a r t i a l d e n i a l or a g g r a v a t i o n d e n i a l of c l a i m a n t ' s 
back c o n d i t i o n and s e t a s i d e the A p r i l 28, 1981 D e t e r m i n a t i o n 
Order a s p r e m a t u r e . 

C l a i m a n t f e l l a t work i n September 1980. H i s most s i g n i f i c a n t 
i n j u r y was to h i s l e f t knee and thus most m e d i c a l a t t e n t i o n was 
d e v o t e d to t h i s a r e a . C l a i m a n t ' s c l a i m was a c c e p t e d and knee 
s u r g e r y was performed by Dr. C o r b e t t . On March 31, 1981 Dr. 
C o r b e t t d e c l a r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y . I n r e l i a n c e on 
t h a t f i n d i n g , the A p r i l 28, 1981 D e t e r m i n a t i o n Order c l o s e d the 
c l a i m w i t h an award of temporary t o t a l d i s a b i l i t y from September 9, 
1980 to March 31, 1981 and compensation e q u a l to 22.5° of s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y f o r a 15% l o s s of the l e f t l e g ( k n e e ) . 

On J u l y 10, 1981 the i n s u r e r , r e s p o n d i n g i n p a r t to a l e t t e r 
t h a t i s not i n the r e c o r d , wrote c l a i m a n t a s f o l l o w s : 

"We a r e i n r e c e i p t of a l e t t e r from your 
a t t o r n e y , wanting to reopen your c l a i m f o r 
problems w i t h your back, r i b s and arms, 
which he c l a i m s you i n j u r e d i n your f a l l of 
September 18, 1980. A l s o by t e l e p h o n e c a l l s 
from you, you have a l s o r e q u e s t e d t h a t your 
c l a i m be reopened f o r back problems. 

* * * 

"Your c l a i m was o r i g i n a l l y a c c e p t e d and you 
underwent knee s u r g e r y , from which you have 
r e c o v e r e d , and an a p p r o p r i a t e D e t e r m i n a t i o n 
Order has been i s s u e d w i t h a p p r o p r i a t e p e r 
manent p a r t i a l d i s a b i l i t y awarded. 
" T h i s i s to a d v i s e you t h a t we a r e r e s p e c -
f u l l y d enying r e s p o n s i b i l i t y f o r your back 
problems and c i r c u l a t i o n l o s s under the 
Workers' Compensation Laws, a s we do not 
f e e l t h a t t h e s e problems r e s u l t e d from your 
o r i g i n a l i n j u r y and d i d not a r i s e out of nor 
i n the c o u r s e and scope of your employment. 
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" T h i s p a r t i a l d e n i a l does not a f f e c t your 
o r i g i n a l knee i n j u r y and c r a c k e d r i b i n j u r y , 
which i s s t i l l i n an a c c e p t e d s t a t e . " 

(Although t h e p r o c e d u r a l q u e s t i o n of whether t h i s s h o u l d be viewed 
a s a p a r t i a l d e n i a l or an a g g r a v a t i o n c l a i m d e n i a l c o u l d make 
s u b s t a n t i v e d i f f e r e n c e , the p a r t i e s do not appear to r a i s e any 
p r o c e d u r a l q u e s t i o n . ) 

I 

I t i s e x t r e m e l y u n c l e a r what upper t o r s o problems a r e b e i n g 
c l a i m e d to be compensable and what upper t o r s o problems a r e b e i n g 
d e n i e d , e x c e p t t h a t a l l p a r t i e s a g r e e t h a t c l a i m a n t s u s t a i n e d a 
c r a c k e d r i b i n j u r y a t the time of h i s September 1980 f a l l and 
a p p a r e n t l y a g r e e t h a t i t h e a l e d w i t h o u t any permanent impairment. 

On the one hand, i f the q u e s t i o n i s whether c l a i m a n t f e l l on 
h i s back i n September 1980, we would answer t h a t q u e s t i o n i n the 
a f f i r m a t i v e . C l a i m a n t and a w i t n e s s so t e s t i f i e d . The 801 form 
c l a i m a n t e x e c u t e d about a week l a t e r r e f e r r e d to a back i n j u r y . 
And the 827 form Dr. O r t i z e x e c u t e d about the same time r e f e r s t o 
a back i n j u r y . 

On the o t h e r hand, a compensable i n j u r y i s d e f i n e d a s an 
i n j u r y " r e q u i r i n g m e d i c a l s e r v i c e s or r e s u l t i n g i n d i s a b i l i t y . " 
ORS 656.005 (8) (a) . C l a i m a n t c l e a r l y s u s t a i n e d a compensable knee 
i n j u r y under t h i s d e f i n i t i o n , and v i r t u a l l y a l l of the m e d i c a l 
r e p o r t s f o c u s e x c l u s i v e l y on t h a t knee i n j u r y . The few and 
f l e e t i n g r e f e r e n c e s to c l a i m a n t ' s back i n c l u d e f i n d i n g s of no 
o r t h o p e d i c or n e u r o l o g i c i n v o l v e m e n t as a r e s u l t of the September 
1980 i n j u r y ( e x c e p t f o r the c r a c k e d r i b ) ; we thus assume t h a t 
c l a i m a n t ' s upper t o r s o i n j u r y a t t h a t time was a s o f t t i s s u e 
i n j u r y . 

P r o c e e d i n g on t h a t u n d e r s t a n d i n g , we f i n d no m e d i c a l e v i d e n c e 
t h a t c l a i m a n t ' s s o f t t i s s u e back i n j u r y r e q u i r e d m e d i c a l s e r v i c e s 
w i t h i n the meaning of ORS 656 . 005 (8) ( a ) . Dr. C o r b e t t , who p r o v i d e d 
most of c l a i m a n t ' s t r e a t m e n t , r e p o r t e d on March 31, 1981 t h a t 
c l a i m a n t ' s "problems w i t h h i s r i g h t s h o u l d e r and neck" were b e i n g 
" t r e a t e d by Dr. B r a n d t . " Dr. C o r b e t t r e p e a t e d on October 19, 1981: 
"Vve have not had d i r e c t c a r e of t h i s problem i n t h i s o f f i c e . " 
T h e r e a r e o n l y two documents from Dr. Br a n d t i n the r e c o r d . The 
f i r s t r e c i t e s c l a i m a n t ' s h i s t o r y of low back p a i n s i n c e h i s at-work 
f a l l and the i m p r e s s i o n : " H i s t o r y of a p p a r e n t s o f t t i s s u e back 
i n j u r y . " The second i s a form w i t h h a n d w r i t t e n e n t r i e s t h a t we 
f i n d m o s t l y i l l e g i b l e . N e i t h e r d e s c r i b e s any t r e a t m e n t of c l a i m 
a n t ' s back p r o v i d e d by Dr. B r a n d t . 

T h e r e a r e o t h e r a m b i g u i t i e s i n the r e c o r d . D r s . C o r b e t t and 
Smith r e f e r to the p o s s i b i l i t y t h a t some p o r t i o n of c l a i m a n t ' s back 
problems a r e r e l a t e d to p r e e x i s t i n g v a s c u l a r problems. Dr. 
H e n d r i c k s s u g g e s t s the p o s s i b i l i t y of c a r p a l t u n n e l syndrome. Dr. 
G e h l i n g f i n d s x - r a y e v i d e n c e of m i l d r i g h t s h o u l d e r o s t e o a r t h r i t i c 
change. We do not u n d e r s t a n d c l a i m a n t to contend t h a t any o f t h e s e 
p o s s i b l e upper body c o n d i t i o n s a r e compensable c o n s e q u e n c e s of h i s 
knee i n j u r y ; we do u n d e r s t a n d the d o c t o r s to be s u g g e s t i n g t h a t 
t h e s e c o n d i t i o n s may be p r o d u c i n g some of c l a i m a n t ' s "back" p a i n . 
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The q u e s t i o n of whether c l a i m a n t ' s back i n j u r y was d i s a b l i n g 
i s l i k e w i s e o b s c u r e d by the f a c t t h a t most m e d i c a l a t t e n t i o n 
f o c u s e d on h i s knee i n j u r y or o t h e r , noncompensable, problems. 
However, i n t e r p r e t i n g Dr. O r t i z ' s September 24, 1980 c h a r t note i n 
the l i g h t most f a v o r a b l e to c l a i m a n t , i t a p p e a r s t h a t the d o c t o r 
f e l t t h a t c l a i m a n t was unable to work f o r about a week a f t e r h i s 
at-work f a l l due to the c o m b i n a t i o n i n j u r y to h i s l e g , c r a c k e d r i b 
and i n j u r y to h i s back/head. We t h i n k i t f o l l o w s t h a t the 
i n s u r e r ' s p a r t i a l d e n i a l -- i n s o f a r as i t d e n i e s t h a t c l a i m a n t 
s u s t a i n e d any d i s a b l i n g i n j u r y to t h i s back -- has to be s e t 
a s i d e . D i s a b i l i t y due to c l a i m a n t ' s s o f t t i s s u e back i n j u r y may 
have been b r i e f and may have been minor, but we c o n c l u d e t h a t 
t h e r e was a t l e a s t some temporary d i s a b i l i t y . 

I I 

What we have a l r e a d y s a i d r e g a r d i n g the p a r t i a l d e n i a l i s s u e 
d i s p o s e s of p a r t s of the premature c l o s u r e i s s u e . 

The R e f e r e e c o n c l u d e d t h e r e was a premature c l o s u r e f o r two 
r e a s o n s : (1) C l a i m a n t ' s i n j u r y - r e l a t e d back c o n d i t i o n was not 
s t a t i o n a r y a t the time of the A p r i l 28, 1981 D e t e r m i n a t i o n Order; 
and (2) c l a i m a n t ' s knee c o n d i t i o n worsened w i t h i n one y e a r of the 
D e t e r m i n a t i o n Order, "t h u s w a r r a n t i n g r e o p e n i n g w i t h o u t the 
n e c e s s i t y of a f o r m a l a g g r a v a t i o n c l a i m . " 

We d i s a g r e e w i t h the R e f e r e e on both p o i n t s . I t i s , of 
c o u r s e , c l a i m a n t ' s burden to prove t h a t he was not m e d i c a l l y 
s t a t i o n a r y when the D e t e r m i n a t i o n Order was p u b l i s h e d . M e d i c a l l y 
s t a t i o n a r y "means t h a t no f u r t h e r m a t e r i a l improvement would 
r e a s o n a b l y be e x p e c t e d from m e d i c a l t r e a t m e n t , or the p a s s a g e of 
t i m e . " ORS 6 5 6 . 0 0 5 ( 1 7 ) . S i n c e t h i s r e c o r d does not c o n t a i n any 
m e d i c a l e v i d e n c e of any t r e a t m e n t of c l a i m a n t ' s s o f t t i s s u e back 
i n j u r y , a s s t a t e d above, o b v i o u s l y t h i s r e c o r d does not c o n t a i n 
any m e d i c a l e v i d e n c e of a need f o r f u r t h e r t r e a t m e n t . W h i l e i t i s 
not n e c e s s a r y f o r the i n s u r e r to prove t h a t c l a i m a n t ' s 
i n j u r y - r e l a t e d back c o n d i t i o n was s t a t i o n a r y when the c h a l l e n g e d 
D e t e r m i n a t i o n Order was i s s u e d , a l l i n d i c a t i o n s i n t h i s r e c o r d a r e 
to t h e e f f e c t t h a t c l a i m a n t ' s i n d u s t r i a l back i n j u r y was r a t h e r 
minor and had c o m p l e t e l y r e s o l v e d by t h a t t i m e . 

The second r e a s o n s t a t e d by the R e f e r e e i s i n c o n s i s t e n t w i t h 
our s u b s e q u e n t d e c i s i o n i n Roy McFerran, J r . , 34 Van N a t t a 621 
( 1 9 8 2 ) , a f f ' d 60 Or App 786 ( 1 9 8 2 ) . 

F i n a l l y , a l t h o u g h i t i s not c l e a r whether the R e f e r e e so found 
or c l a i m a n t so a r g u e s , we r e j e c t any p o s s i b i l i t y t h a t Dr. C o r b e t t ' s 
o p i n i o n t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y i n March 1981, 
u n c o n t r o v e r t e d by any m e d i c a l e v i d e n c e , can be overcome by l a y 
t e s t i m o n y . See Dennis Kurovsky, 35 Van N a t t a 58 ( 1 9 8 3 ) ; A u s t i n v. 
S A I F , 48 Or App 7 ( 1 9 8 0 ) . 

I l l 

B e c a u s e of h i s f i n d i n g t h a t c l a i m a n t ' s c l a i m was p r e m a t u r e l y 
c l o s e d , the R e f e r e e d i d not r e a c h the q u e s t i o n of e x t e n t of 
c l a i m a n t ' s l e f t l e g d i s a b i l i t y . We remand to the R e f e r e e to do s o . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 26, 1982 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . Those p o r t i o n s which s e t a s i d e the i n s u r e r ' s 
p a r t i a l d e n i a l of c l a i m a n t ' s c l a i m t h a t he s u s t a i n e d a s o f t t i s s u e 
back i n j u r y a t the time of h i s September 1980 i n d u s t r i a l a c c i d e n t 
a r e a f f i r m e d . Those p o r t i o n s of the R e f e r e e ' s o r d e r which s e t 
a s i d e the A p r i l 28, 1981 D e t e r m i n a t i o n Order a s premature a r e 
r e v e r s e d . T h i s c a s e i s remanded to the R e f e r e e f o r f u r t h e r p r o 
c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

Reviewed by Board Members Ba r n e s and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e W i l l i v e r ' s 
o r d e r and amended o r d e r which a p p a r e n t l y s e t a s i d e S A I F ' s d e n i a l of 
c l a i m a n t ' s a g g r a v a t i o n c l a i m . S A I F a l s o r e q u e s t s " c l a r i f i c a t i o n " 
of the second amended o r d e r i n t h i s c a s e which was i s s u e d by 
R e f e r e e Daughtry on March 30, 1981. 

C l a i m a n t was employed a s a maid f o r the T h u n d e r b i r d H o t e l i n 
Bend on October 25, 1980 when she s u s t a i n e d a compensable i n j u r y 
to her low back and l e f t h e e l . C l a i m a n t was examined by Dr. T u f t 
on October 30, 1980 who dia g n o s e d an A c h i l l e s s t r a i n of the l e f t 
l e g and p o s s i b l e s c i a t i c n e u r i t i s . X - r a y s t a k e n i n December 1980 
r e v e a l e d d e g e n e r a t i v e changes i n c l a i m a n t ' s lumbar s p i n e and a 
grade I s p o n d y l o l i s t h e s i s a t L5-S1. C l a i m a n t was t r e a t e d w i t h p a i n 
m e d i c a t i o n and c o n t i n u e d w orking. S A I F a c c e p t e d t h i s c l a i m a s a 
n o n d i s a b l i n g i n j u r y . 

I n March 1981 c l a i m a n t c o n s u l t e d D r s . Newby and B e r n s o n . Dr. 
Newby r e p o r t e d on March 4, 1981 t h a t c l a i m a n t had been doing q u i t e 
w e l l and working on a f u l l - t i m e b a s i s , but t h a t she had e x p e r i e n c e d 
an a c u t e w o r s e n i n g of low back p a i n . Dr. Newby found t h a t c l a i m a n t 
had l i m i t a t i o n s i n back motion and t r e a t e d her w i t h a d d i t i o n a l p a i n 
m e d i c a t i o n s . C l a i m a n t a l s o r e c e i v e d c h i r o p r a c t i c t r e a t m e n t s from 
Dr. Hathaway. 

On March 24, 1981 Dr. Newby r e p o r t e d t h a t c l a i m a n t had a 
"complete r e s o l u t i o n of her symptoms" as a r e s u l t of her c h i r o 
p r a c t i c t r e a t m e n t and t h a t she was " q u i t e s a t i s f i e d . " Dr. Newby 
r e l e a s e d c l a i m a n t to r e t u r n to work w i t h no l i m i t a t i o n s . On A p r i l 
15, 1981 Dr. Newby c o n f i r m e d t h a t c l a i m a n t had been unable to work 
from March 4 through March 24, 1981. Dr. Hathaway s u b s e q u e n t l y 
i s s u e d s e v e r a l somewhat c o n f u s e d r e p o r t s c o n c e r n i n g when c l a i m a n t 
became m e d i c a l l y s t a t i o n a r y . N e v e r t h e l e s s , c l a i m a n t r e t u r n e d to 
work on March 25, 1981. 

When c l a i m a n t m i s s e d work i n March 1981, S A I F r e c l a s s i f i e d her 
c l a i m a s d i s a b l i n g and p a i d a p p r o p r i a t e b e n e f i t s f o r temporary 
t o t a l d i s a b i l i t y . S A I F t h e n , p u r s u a n t to ORS 6 5 6 . 2 6 8 ( 3 ) , i s s u e d 
n o t i c e of c l a i m c l o s u r e on May 27, 1981. 

ALMA M. BERRY, Claimant 
Cash Perrine, Claimant's Attorney 
Minturn, et a l . , Defense Attorneys 

WCB 82-09397 
September 29, 1983 
Order on Review 
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Nothing f u r t h e r was h e a r d of c l a i m a n t from a m e d i c a l s t a n d 
p o i n t u n t i l she was examined by Dr. G a r r e t t on A p r i l 16, 1982 w i t h 
c o m p l a i n t s of s h o r t n e s s of b r e a t h . Dr. G a r r e t t s u s p e c t e d d i a b e t e s . 
On A p r i l 27, 1982 c l a i m a n t was h o s p i t a l i z e d by Dr. G a r r e t t f o r 
problems u n r e l a t e d to her i n d u s t r i a l i n j u r y ( a s noted by Dr. 
B e r n s o n i n h i s J u l y 21, 1982 r e p o r t ) . Dr. G a r r e t t ' s d i s c h a r g e 
summary l i s t s t h i r t e e n d i f f e r e n t d i a g n o s e s , i n c l u d i n g a r t e r i o s c l e 
r o t i c h e a r t d i s e a s e , d i a b e t e s m e l l i t u s , h y p e r l i p i d e m i a and hypo
t h y r o i d i s m . I n c o n j u n c t i o n w i t h her h o s p i t a l i z a t i o n , Dr. B e rnson 
o r d e r e d a myelogram to r u l e out the p o s s i b i l i t y of a h e r n i a t e d d i s c 
a s t h e e x p l a n a t i o n f o r c l a i m a n t ' s i n t e r m i t t e n t back p a i n . The 
myelogram was performed on May 4, 1982 and r e v e a l e d a s p o n d y l o l i s 
t h e s i s a t L5-S1 w i t h no e v i d e n c e of a h e r n i a t e d d i s c . C l a i m a n t was 
d i s c h a r g e d from the h o s p i t a l on May 5, 1982. 

On J u l y 21, 1982 Dr. Bernson i s s u e d a r e p o r t summarizing 
c l a i m a n t ' s h i s t o r y and back t r e a t m e n t . He r e p o r t e d t h a t , when he 
examined c l a i m a n t i n March 1982, he s u s p e c t e d a p o s s i b l e h e r n i a t e d 
d i s c , but b e f o r e he c o u l d p r o c e e d w i t h a myelogram, c l a i m a n t was 
a d m i t t e d to the h o s p i t a l f o r u n r e l a t e d problems. Because c l a i m a n t 
was a l r e a d y i n the h o s p i t a l , Dr. Bernson then d e c i d e d to p r o c e e d 
w i t h the myelogram, which r e v e a l e d n o t h i n g o t h e r than the 
s p o n d y l o l i s t h e s i s , which he f e l t may have been a g g r a v a t e d by her 
i n d u s t r i a l i n j u r y . Dr. Bernson f u r t h e r r e p o r t e d t h a t he reexamined 
c l a i m a n t on May 12, 1982, recommended e x e r c i s e s and w e i g h t l o s s and 
s u g g e s t e d t h a t she o b t a i n work r e q u i r i n g no r e p e t i t i v e bending or 
l i f t i n g of over 35 to 40 pounds. 

On November 5, 1982 S A I F d e n i e d t h a t c l a i m a n t had s u s t a i n e d an 
a g g r a v a t i o n of her 1980 i n d u s t r i a l i n j u r y . 

The m a t t e r proceeded to h e a r i n g on December 13, 1982. The 
i s s u e s were a p p a r e n t l y premature c l o s u r e i n r e l a t i o n to the May 27, 
1981 n o t i c e of c l o s u r e , a g g r a v a t i o n i n r e l a t i o n to c l a i m a n t ' s 1982 
h o s p i t a l i z a t i o n and p o s s i b l y p e n a l t i e s and a t t o r n e y f e e s . 

I n a v e r y s u c c i n c t o r d e r , the R e f e r e e found t h a t c l a i m a n t was 
h o s p i t a l i z e d i n 1982 f o r back p a i n due to her i n d u s t r i a l i n j u r y and 
o r d e r e d t h a t S A I F ' s May 1981 n o t i c e of c l o s u r e be s e t a s i d e . On 
J a n u a r y 25, 1983 S A I F r e q u e s t e d the R e f e r e e to c l a r i f y h i s o r d e r . 
On J a n u a r y 27, 1983 an amended o r d e r i s s u e d c o r r e c t i n g c e r t a i n 
p o r t i o n s of the o r i g i n a l o r d e r . The amended o r d e r s t a t e d t h a t i t 
was S A I F ' s November 1982 d e n i a l which was s e t a s i d e r a t h e r than 
i t s 1981 n o t i c e of c l o s u r e . On F e b r u a r y 15, 1983 S A I F r e q u e s t e d 
Board r e v i e w . On March 30, 1983 a second amended o r d e r i s s u e d 
a t t e m p t i n g to f u r t h e r c l a r i f y the o r i g i n a l o r d e r . 

S A I F f i r s t a r g u e s t h a t , i f i t was the i n t e n t of the R e f e r e e to 
f i n d a premature c l o s u r e i n r e l a t i o n to the May 1981 n o t i c e o l 
c l o s u r e , he was w i t h o u t j u r i s d i c t i o n to do s o . We a g r e e . ORS 
656.268 p r o v i d e s t h a t a p a r t y has one year from the d a t e of the 
n o t i c e of c l a i m c l o s u r e i n which to r e q u e s t the E v a l u a t i o n D i v i s i o n 
to i s s u e a D e t e r m i n a t i o n Order and p r o v i d e s t h a t the n o t i c e of c l o 
s u r e i n f o r m the c l a i m a n t of h i s or her r i g h t s i n t h a t r e g a r d . The 
n o t i c e of c l o s u r e i s s u e d by S A I F i n May 1981 a p p e a r s to c o n t a i n a l l 
of the r e q u i r e d i n f o r m a t i o n . There i s no i n d i c a t i o n t h a t t h e r e was 
a r e q u e s t s u b m i t t e d to the E v a l u a t i o n D i v i s i o n f o r a D e t e r m i n a t i o n 
Order w i t h i n one y e a r of d a t e of the i s s u a n c e of t h a t n o t i c e . 
C l a i m a n t no l o n g e r has any b a s i s to c o n t e s t the n o t i c e of c l o s u r e . 
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Even assuming, arguendo, t h a t we have j u r i s d i c t i o n over any 
i s s u e r e l e v a n t to the n o t i c e of c l o s u r e , we would s t i l l f i n d t h a t 
the c l a i m was c l o s e d c o r r e c t l y . Dr. Newby r e l e a s e d c l a i m a n t to 
r e t u r n to her r e g u l a r work on March 24, 1981 w i t h no r e s t r i c t i o n s 
and c l a i m a n t , i n f a c t , r e t u r n e d to work the f o l l o w i n g day, Dr. 
Hathaway's r e p o r t s n o t w i t h s t a n d i n g . 

S A I F a l s o a r g u e s t h a t c l a i m a n t s u f f e r e d no a g g r a v a t i o n of her 
i n d u s t r i a l i n j u r y . We a g r e e . As Dr. Bernson makes c l e a r i n h i s 
r e p o r t of J u l y 21, 1982, c l a i m a n t ' s h o s p i t a l i z a t i o n i n A p r i l 1982 
was due t o c o n d i t i o n s u n r e l a t e d to her i n d u s t r i a l i n j u r y , and the 
myelogram was performed i n c i d e n t a l to t h i s u n r e l a t e d h o s p i t a l i z a 
t i o n . A l though t h e r e was some i n d i c a t i o n s t h a t c l a i m a n t was 
e x p e r i e n c i n g a d d i t i o n a l back p a i n p r i o r to her h o s p i t a l i z a t i o n , Dr. 
G a r r e t t ' s c h a r t n o t e s i n d i c a t e t h a t when he examined her on May 12, 
1982 f o l l o w i n g her d i s c h a r g e from the h o s p i t a l , she was e x p e r i 
e n c i n g " v e r y l i t t l e " back p a i n , and t h a t her main problem i n v o l v e d 
the l e f t f o o t . Dr. Bernson a l s o examined c l a i m a n t on May 12, 1982. 
He assumed c l a i m a n t ' s c l a i m had been c l o s e d i n 1981, and s e e m i n g l y 
f i n d s no o b j e c t i v e change i n c l a i m a n t ' s c o n d i t i o n s i n c e t h e n . See 
Oakley v. S A I F , 63 Or App 433 ( 1 9 8 3 ) . Although c l a i m a n t i s 
e n t i t l e d to m e d i c a l b e n e f i t s f o r her i n j u r y - r e l a t e d c o n d i t i o n s 
p u r s u a n t to ORS 656.245, we do not b e l i e v e t h a t the e v i d e n c e i s 
s u f f i c i e n t to e s t a b l i s h t h a t she s u f f e r e d a w o r s e n i n g of her 1980 
i n d u s t r i a l b a c k / f o o t i n j u r y s i n c e May 27, 1981. 

S i n c e we have c o n c l u d e d t h a t the e v i d e n c e does not e s t a b l i s h 
an a g g r a v a t i o n , i t i s u n n e c e s s a r y f o r us to a d d r e s s S A I F ' s t h i r d 
i s s u e which r e l a t e s to the a p p r o p r i a t e b e g i n n i n g d a t e s f o r 
temporary t o t a l d i s a b i l i t y b e n e f i t s . For the same r e a s o n s , i t i s 
u n n e c e s s a r y f o r us to d i s c u s s the v a l i d i t y or n o n - v a l i d i t y of the 

March 30, 1983 second amended o r d e r . Our r e v e r s a l of the R e f e r e e ' s 
o r d e r and f i r s t amended o r d e r r e n d e r s moot any d i s p u t e r e l a t i v e to 
the second amended o r d e r . 

Although the i s s u e of p e n a l t i e s was r a i s e d i n c l a i m a n t ' s 
r e q u e s t f o r h e a r i n g , we a r e u n c e r t a i n t h a t any e v i d e n c e was 
p r e s e n t e d a t the h e a r i n g r e l a t i v e to t h a t i s s u e . I n any e v e n t , we 
do not u n d e r s t a n d p e n a l t i e s to be an i s s u e r a i s e d on t h i s r e v i e w . 

The R e f e r e e ' s o r d e r s d a t e d J a n u a r y 17, 1983 and J a n u a r y 27, 
1983 a r e r e v e r s e d . S A I F ' s November 5, 1982 a g g r a v a t i o n c l a i m 
d e n i a l i s r e i n s t a t e d and a f f i r m e d . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e P f e r d n e r ' s o r d e r which, 
p u r s u a n t t o ORS 656.245, o r d e r e d the employer t o pay c l a i m a n t ' s 
i n j u r y - r e l a t e d m e d i c a l e xpenses i n c u r r e d p r i o r t o November 4, 1982, 
o r d e r e d t h e employer t o pay c l a i m a n t a 25% p e n a l t y on a l l s u c h 
unpaid m e d i c a l e x p e n s e s and awarded c l a i m a n t ' s a t t o r n e y a f e e o f 
$500. 

ORDER 

WALTER B. HENRY, Claimant 
Cheney & Kelle y , Attorneys 

WCB 82-01554 
September 29, 1983 
Order on Review 

As i t would appear t h a t c l a i m a n t p r e v a i l e d on a l l i s s u e s sub-
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m i t t e d t o the R e f e r e e , and we have r e c e i v e d no b r i e f from c l a i m a n t 
i n r e l a t i o n t o t h i s r e v i e w , we a r e u n c e r t a i n j u s t what d i s a g r e e 
ments c l a i m a n t h a s w i t h the R e f e r e e ' s o r d e r . I n any e v e n t , we 
c o n c l u d e t h a t we a r e w i t h o u t j u r i s d i c t i o n t o r e v i e w the R e f e r e e ' s 
o r d e r . 

The R e f e r e e ' s o r d e r i n t h i s m a t t e r i s s u e d on November 4, 1982. 
By l e t t e r postmarked December 3, 1982, c l a i m a n t r e q u e s t e d Board 
r e v i e w . I n h i s r e q u e s t f o r r e v i e w , c l a i m a n t s t a t e d t h a t " A l l 
p a r t i e s w i l l be n o t i f i e d . . . " The r e q u e s t f o r r e v i e w was acknow
le d g e d by the Board on December 8, 1982. 

On F e b r u a r y 28, 1983 the employer moved the r e q u e s t f o r r e v i e w 
be d i s m i s s e d a s c l a i m a n t had f a i l e d t o m a i l i t a copy o f t h e 
r e q u e s t . ORS 6 5 6 . 2 9 5 ( 2 ) . On the b a s i s of our d e c i s i o n s i n 
B a r b a r a Rupp, 30 Van N a t t a 556 ( 1 9 8 1 ) , and M i c h a e l J . K i n g , 33 Van 
N a t t a 636 ( 1 9 8 1 ) , we i n i t i a l l y d e n i e d the motion. 

Subsequent t o our d e n i a l o f the employer's motion but p r i o r t o 
our r e v i e w o f the c a s e on the m e r i t s , the C o u r t of A p p e a l s i s s u e d 
i t s d e c i s i o n i n Argonaut I n s u r a n c e v. K i n g , 63 Or App 847 ( 1 9 8 3 ) . 
The c o u r t s t a t e d t h a t ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e of 
t h e r e q u e s t f o r r e v i e w be m a i l e d or a c t u a l n o t i c e be r e c e i v e d 
w i t h i n t h e s t a t u t o r y 30 day p e r i o d f o r r e q u e s t i n g Board r e v i e w , and 
t h a t f a i l u r e t o do so i s f a t a l t o t he a p p e a l . 

K i n g i s d i s p o s i t i v e h e r e . C l a i m a n t f a i l e d t o m a i l a copy o f 
h i s r e q u e s t f o r r e v i e w t o t h e employer, and the employer had no 
a c t u a l n o t i c e of t h e r e q u e s t w i t h i n the s t a t u t o r y p e r i o d . That 
b e i n g the c a s e , c l a i m a n t ' s r e q u e s t f o r r e v i e w must be d i s m i s s e d . 
Edward Hanson, 35 Van N a t t a 1107 ( J u l y 26, 1 9 8 2 ) . 

ORDER 

C l a i m a n t ' s r e q u e s t f o r Board r e v i e w i s d i s m i s s e d f o r f a i l u r e 
t o comply w i t h ORS 6 5 6 . 2 9 5 ( 2 ) . 

ANDREW L. MARTIN, Claimant WCB 82-05091 & 82-10013 
Pozzi, et a l . , Claimant's Attorneys September 29, 1983 
Lindsay, et a l . , Defense Attorneys Order on Review 

Reuiewed by Board Members Lewis and F e r r i s . 

The i n s u r e r ( E B I ) r e q u e s t s r e v i e w o f R e f e r e e Brauerman's o r d e r 
w h i c h f o u n d c l a i m a n t p e r m a n e n t l y and t o t a l l y d i s a b l e d . C l a i m a n t 
c r o s s - r e q u e s t s r e u i e w o f t h a t p o r t i o n o f t h e o r d e r w h i c h d e n i e d 
c l a i m a n t ' s h e a r i n g l o s s c l a i m and a c c o m p a n y i n g p e n a l t y and a t t o r n e y 
f e e s f o r t h e i n s u r e r ' s a l l e g e d u n r e a s o n a b l e d e n i a l . 

C l a i m a n t i s 64 y e a r s o l d . fit t h e t i m e o f h i s i n j u r y , June 2, 
1980, he was employed as a p l a n t l a b o r e r f o r a f o o d p r o c e s s i n g 
p l a n t . He i n j u r e d h i s l e f t s h o u l d e r w h i l e t h r o w i n g a p i e c e of 
l u m b e r . The i n j u r y was d i a g n o s e d as a l e f t r o t a t o r c u f f t e a r . 
I n i t i a l l y t r e a t m e n t was c o n s e r v a t i v e , b u t soon a f t e r s u r g e r y was 
p e r f o r m e d . A p o s t s u r g i c a l a r t h r o g r a r n f o u n d t h e r o t a t o r c u f f s t i l l 
t o r n , b u t f u r t h e r s u r g e r y was d e f e r r e d . 

Dr. Zimmerman, h i s t r e a t i n g p h y s i c i a n , f o u n d c l a i m a n t ' s c o n d i 
t i o n t o be p e r m a n e n t l y i m p a i r e d . The d o c t o r f o u n d a " g e n e r a l 

-1389-



a t t r i t i o n o f t h e c u f f . " He f e l t t h a t c l a i m a n t had s e v e r e p a i n f r o m 
t h e l e f t arm d i s a b i l i t y , was t o t a l l y d i s a b l e d and c o u l d n o t r e t u r n 
t o w o r k . The d o c t o r s t a t e d t h a t h i s o p i n i o n was a l s o based on 
n o n - m e d i c a l f a c t o r s , i . e . , c l a i m a n t ' s age o f 64, h i s t h i r d g r a d e 
e d u c a t i o n and h i s i n a b i l i t y t o r e a d o r w r i t e . 

O r t h o p a e d i c C o n s u l t a n t s f o u n d c l a i m a n t ' s p h y s i c a l i m p a i r m e n t 
t o be " m i l d l y m o d e r a t e . " They f e l t c l a i m a n t c o u l d n o t r e t u r n t o 
h i s f o r m e r w o r k . Whether o r n o t he c o u l d p u r s u e a n o t h e r o c c u p a t i o n 
w i t h h i s t h i r d g r a d e e d u c a t i o n was q u e s t i o n a b l e , b u t t h e 
C o n s u l t a n t s a d v i s e d v o c a t i o n a l a s s i s t a n c e i n o r d e r t o make a 
d e t e r m i n a t i o n . 

A D e t e r m i n a t i o n O r d e r i s s u e d June 10, 1981 g r a n t i n g c l a i m a n t 
an award o f c o m p e n s a t i o n e q u a l t o 6 0 % u n s c h e d u l e d d i s a b i l i t y . The 
R e f e r e e o v e r t u r n e d t h e D e t e r m i n a t i o n O r d e r and f o u n d c l a i m a n t 
p e r m a n e n t l y and t o t a l l y d i s a b l e d as o f t h e d a t e o f t h e h e a r i n g , 
J a n u a r y 1 1 , 1983. 

We d i s a g r e e w i t h t h e R e f e r e e ' s award and r e v e r s e . For t h e 
r e a s o n s s t a t e d b e l o w , we a f f i r m t h e D e t e r m i n a t i o n O r d e r ' s award o f 
60%. 

C l a i m a n t t e s t i f i e d t h a t he had v i r t u a l l y no use of h i s l e f t 
arm " i n t e r m s o f w e i g h t . " He s t a t e d t h a t he c o u l d n o t r e a c h w i t h 
h i s l e f t arm more t h a n a f e w i n c h e s f r o m h i s body. C l a i m a n t 
f u r t h e r t e s t i f i e d t h a t h i s arm was u s u a l l y i n a s l i n g , a l t h o u g h he 
d r o v e a p i c k u p t r u c k w i t h a A b speed I rvinsin i i on . lie s l a t e d 
t h a t due t o t h e p a i n he c o u l d do n o t h i n g w i t h h i s l e f t arm. H i s 
w i f e and son s u b s t a n t i a l l y c o r r o b o r a t e d t h i s s t a t e m e n t . C l a i m a n t 
w e n t on t o t e s t i f y t h a t he d i d a s s i s t h i s son i n h i s m e t a l s c r a p 
b u s i n e s s b u t d i d l i t t l e , and t h e n o n l y l i g h t l i f t i n g . 

C l a i m a n t ' s t e s t i m o n y and t h e c r e d i b i l i t y o f h i s " h i s t o r i e s " 
f u r n i s h e d t o h i s o r t h o p e d i s t s , w h i c h f o r m e d t h e b a s i s f o r t h e i r 
r e p o r t s , w e r e s e v e r e l y i m peached by s u r v e i l l a n c e f i l m s ( E x h i b i t s 
3 3 A-F). One s e t was t a k e n J u l y 17-18, 1981 and t h e o t h e r s e t was 
t a k e n December 14, 15 and 17, 1982. 

The f i l m s d e m o n s t r a t e t h a t c l a i m a n t can do t h e f o l l o w i n g 
a c t i v i t i e s i n v o l v i n g t h e use o f h i s l e f t arm, sans s l i n g : 

1. Open and c l o s e a c a r d o o r ; 
2. Open and c l o s e a s c r e e n d o o r t o h i s house; 
3. P u l l l a r g e m e t a l o b j e c t s , i n c l u d i n g w h a t a p p e a r s t o be a 

cement m i x e r , o u t o f t h e bed o f a p i c k u p t r u c k ; 
4. Load and u n l o a d s c r a p m e t a l f r o m t h e bed o f a p i c k u p 

t r u c k , n o t o n l y f r o m t h e t a i l g a t e , b u t a l s o o v e r t h e s i d e s ; 
5. L i f t a l a r g e p i e c e o f s c r a p m e t a l o v e r h i s head, u s i n g 

b o t h arms, and p l a c e t h e m e t a l i n t h e bed o f a p i c k u p t r u c k ; 
6. C a r r y l a r g e p i e c e s o f s c r a p m e t a l by h o l d i n g them i n h i s 

l e f t hand; 
7. L i f t h i m s e l f o n t o t h e bed o f a p i c k u p t r u c k by g r a s p i n g a 

p i e c e o f m e t a l i n h i s l e f t hand; 
8. D r i v e a c a r and a p i c k u p t r u c k ; 
9. Put on a j a c k e t and e x t e n d h i s l e f t arm b e h i n d h i s back t o 

r e a c h t h e l e f t s l e e v e o f t h e j a c k e t . 
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These f i l m s do more t h a n " m a r k e d l y c o n t r a d i c t " c l a i m a n t ' s 
t e s t i m o n y , as t h e R e f e r e e s t a t e d i n h i s o r d e r . They t a i n t t h e 
v e r y f o u n d a t i o n o f t h e o r t h o p e d i s t ' s r e p o r t s and r e c o m m e n d a t i o n s . 
F i n a l l y , t h e f i l m s d e p i c t t h e r a n g e o f a c t i v i t i e s c l a i m a n t i s a b l e 
t o p e r f i r m . 

T h e r e i s no q u e s t i o n t h a t c l a i m a n t has some p h y s i c a l i m p a i r 
ment. He has some l o s s i n m o t i o n o f t h e l e f t s h o u l d e r , i n c l u d i n g 
p a i n , and l o s s o f s t r e n g t h . fill m e d i c a l r e p o r t s a g r e e i n . t h i s 
a s s e s s m e n t . Houieuer, i t s h o u l d be n o t e d t h a t t h e e x a m i n i n g p h y s i 
c i a n s d i d n o t have t h e b e n e f i t o f v i e w i n g t h e s u r v e i l l a n c e f i l m s so 
t h e i r i m p a i r m e n t a n a l y s e s must be measured a c c o r d i n g l y . F u r t h e r , 
c l a i m a n t i s 64 y e a r s o l d , has a t h i r d g r a d e e d u c a t i o n , i s f u n c t i o n 
a l l y i l l i t e r a t e and has a s i g n i f i c a n t h e a r i n g l o s s . W i t h o u t q u e s 
t i o n , c l a i m a n t has a l a c k o f m a r k e t a b l e s k i l l s . 

These f a c t o r s r e s u l t i n t h e c o n c l u s i o n t h a t c l a i m a n t i s s i g n i 
f i c a n t l y d i s a b l e d . However, we a r e u n a b l e t o f i n d t h a t c l a i m a n t i s 
p e r m a n e n t l y and t o t a l l y d i s a b l e d , c o n s i d e r i n g t h e s u r v e i l l a n c e 
f i l m s , t h e m e d i c a l r e p o r t s and c l a i m a n t ' s t e s t i m o n y , t o g e t h e r w i t h 
t h e p e r t i n e n t s o c i a l / v o c a t i o n a l f a c t o r s . 

I n r e a c h i n g t h i s c o n c l u s i o n , we t a k e p a r t i c u l a r n o t e o f t h e 
f a c t t h a t c l a i m a n t f a i l e d t o c o o p e r a t e when v o c a t i o n a l a s s i s t a n c e 
was o f f e r e d . We a l s o n o t e t h a t c l a i m a n t ' s d i l i g e n c e r e g a r d i n g 
f u r t h e r p h y s i c a l t h e r a p y was q u e s t i o n e d by t h e O r t h o p a e d i c C o n s u l 
t a n t s . These i n s t a n c e s speak t o t h e d e g r e e o f m o t i v a t i o n t o r e t u r n 
t o w o r k t h a t c l a i m a n t has e x h i b i t e d . F i n a l l y , c l a i m a n t ' s l a c k o f 
i n t e r e s t i n v o c a t i o n a l a s s i s t a n c e o r r e t r a i n i n g i s documented i n 
h i s t e s t i m o n y . 

We f i n d t h a t c l a i m a n t ' s p h y s i c a l l i m i t a t i o n s a r e n o t so s e v e r e 
as t o amount t o a f i n d i n g o f permanent t o t a l d i s a b i l i t y , even when 
a n a l y z e d i n c o n j u n c t i o n w i t h h i s u n f a v o r a b l e s o c i a l / v o c a t i o n a l 
f a c t o r s . C l a i m a n t ' s l i m i t a t i o n s c o n c e r n h i s l e f t arm, n o t h i s 
r i g h t arm. He has no l i m i t a t i o n s i n s i t t i n g , s t a n d i n g o r w a l k i n g . 
The s u r v e i l l a n c e f i l m s d e m o n s t r a t e c l a i m a n t ' s v i t a l i t y and t h e 
a b i l i t i e s t h a t he does p o s s e s s . 

C o n s i d e r i n g c l a i m a n t ' s r e l a t i v e l a c k o f e d u c a t i o n and 
t r a i n i n g , h i s f u n c t i o n a l i l l i t e r a c y , h i s h e a r i n g l o s s , h i s age, 
t h e g u i d e l i n e s i n OAR 436-65-600, e t s e q . , and c o m p a r i n g t h i s case 
t o s i m i l a r c a s e s , we f i n d t h a t he i s e n t i t l e d t o an award f o r 6 0 % 
u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y . 

The B o a r d a f f i r m s and a d o p t s t h a t p o r t i o n o f t h e R e f e r e e ' s 
o r d e r d <• n y i n g c 1 a i i n a n 1 1 s It e a r i n q 1 o s s c 1 a i i n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 28, 1983 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . Those p o r t i o n s o f t h e o r d e r c o n c e r n i n g 
t h e d e n i a l o f c l a i m a n t ' s h e a r i n g l o s s c l a i m a r e a f f i r m e d . Those 
p o r t i o n s a w a r d i n g p e rmanent t o t a l d i s a b i l i t y a r e r e v e r s e d . The 
D e t e r m i n a t i o n O r d e r d a t e d June 10, 1981, w h i c h awarded 192° f o r a 
6 0 % u n s c h e d u l e d p ermanent p a r t i a l d i s a b i l i t y i s a f f i r m e d . 
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GEORGIA J . MUSICK, C l a i m a n t 
K e n n e t h D. P e t e r s o n , C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 82-07120 
S e p t e m b e r 29, 1983 
O r d e r on Re v i e w 

Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Leahy's o r d e r w h i c h 
a f f i r m e d a D e t e r m i n a t i o n Order awarding c l a i m a n t 48° f o r 15% 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . The i s s u e i s e x t e n t of 
d i s a b i l i t y , i n c l u d i n g permanent t o t a l d i s a b i l i t y . 

C l a i m a n t i s a 39 y e a r o l d p s y c h i a t r i c a i d e who eompensably 
i n j u r e d h e r low back on August 9, 1980. Dr. A c h a r i performed a 
hemilaminectomy a t L4 and an e x c i s i o n of the L5/S1 d i s c i n March 
1981. A second e x p l o r a t o r y s u r g e r y performed by Dr. A c h a r i i n 
August 1981 r e s u l t e d i n removal of s c a r t i s s u e a t the p r e v i o u s 
s u r g i c a l s i t e . 

I n J u l y 1982 Dr. A c h a r i found c l a i m a n t m e d i c a l l y s t a t i o n a r y 
and s t a t e d , " I would r a t e h e r permanent p a r t i a l d i s a b i l i t y t o be 
between 15-20% o f whole body." C l a i m a n t argued t o t he R e f e r e e 
t h a t Dr. A c h a r i meant impairment, not d i s a b i l i t y . The R e f e r e e 
noted t h a t c l a i m a n t had s u f f i c i e n t time t o c l a r i f y Dr. A c h a r i ' s 
o p i n i o n o f h e r d i s a b i l i t y and had f a i l e d t o do s o . The R e f e r e e 
was u n w i l l i n g t o second g u e s s the d o c t o r . Because we a r e u n c e r t a i n 
o f what Dr. A c h a r i meant, we a g r e e w i t h the R e f e r e e and d e c l i n e t o 
r e l y on Dr. A c h a r i ' s " d i s a b i l i t y r a t i n g . " 

We d i s a g r e e w i t h the R e f e r e e ' s award o f 15% permanent d i s 
a b i l i t y , however. Our a n a l y s i s b e g i n s w i t h a p p l y i n g t h e g u i d e l i n e s 
i n OAR 436-65-600 e t s e q . C l a i m a n t i s unable t o r e t u r n t o h e r work 
as a p s y c h i a t r i c a i d e . Based on c l a i m a n t ' s m e d i c a l f i n d i n g s and 
p h y s i c a l l i m i t a t i o n s , we a s s i g n a f a c t o r of +15 f o r im p a i r m e n t . 
C l a i m a n t ' s age o f 39 y i e l d s a f a c t o r of 0 and h e r n i n t h grade 
e d u c a t i o n a f a c t o r of +7. We a s s i g n a +3 f o r work e x p e r i e n c e b a s e d 
on an SVP of 3. Because c l a i m a n t f o r m e r l y performed medium l e v e l 
work and now i s r e s t r i c t e d t o l i g h t work, we a s s i g n a +5 f o r a d a p t 
a b i l i t y . We a s s i g n a f a c t o r o f 0 f o r mental c a p a c i t y , f o r 
e m o t i o n a l and p s y c h o l o g i c a l f i n d i n g s and f o r l a b o r market f i n d i n g s . 

Combining t h e s e f a c t o r s as p r o v i d e d i n t he r u l e s and r o u n d i n g 
t o the n e a r e s t 5 y i e l d s a d i s a b i l i t y r a t i n g of 25%. Comparing t h a t 
f i n d i n g w i t h o t h e r s i m i l a r c a s e s , we c o n c l u d e t h a t an award o f 25% 
permanent d i s a b i l i t y i s a p p r o p r i a t e i n t h i s c a s e . A c c o r d i n g l y , we 
r e v e r s e t h e R e f e r e e and i n c r e a s e c l a i m a n t ' s permanent d i s a b i l i t y 

The R e f e r e e ' s o r d e r d a t e d March 16, 1983 i s r e v e r s e d . I n 
a d d i t i o n t o t h e 48° f o r 15% u n s c h e d u l e d permanent p a r t i a l d i s a b i l 
i t y awarded by the D e t e r m i n a t i o n Order dated August 30, 1982, 
c l a i m a n t i s awarded 32° or 10%, f o r a t o t a l award of 80° f o r a 25% 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . C l a i m a n t ' s a t t o r n e y i s 
a l l o w e d 25% of the i n c r e a s e d compensation awarded c l a i m a n t , not t o 
exce e d $3,000. 

award. 

ORDER 
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WILLIAM F. BREDVOLD, C l a i m a n t WCB 82-07495 
Bloom, e t a l . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 30, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w (Remanding) 
Reviewed by Board Members F e r r i s and B a r n e s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e S t . M a r t i n ' s o r d e r which 
d i s m i s s e d h i s r e q u e s t for h e a r i n g i n r e l a t i o n to a March 16, 1982 
D e t e r m i n a t i o n O r d e r . C l a i m a n t r e q u e s t s t h a t the R e f e r e e ' s o r d e r 
o f d i s m i s s a l be r e v e r s e d and the m a t t e r remanded f o r a h e a r i n g on 
t h e m e r i t s . 

The f a c t s a r e not i n d i s p u t e . On August 19, 1982 the Board 
r e c e i v e d c l a i m a n t ' s request' f o r h e a r i n g i n r e l a t i o n t o a March 1.6, 
1982 D e t e r m i n a t i o n Order which awarded c l a i m a n t no b e n e f i t s f o r 
permanent d i s a b i l i t y . At the same time c l a i m a n t s u b m i t t e d an 
a p p l i c a t i o n t o s c h e d u l e a h e a r i n g , by which c l a i m a n t i n d i c a t e d t h a t 
he was then p r e p a r e d f o r h e a r i n g . C l a i m a n t ' s h e a r i n g r e q u e s t and 
a p p l i c a t i o n f o r h e a r i n g were acknowledged by the Board on August 
23, 1982. 

On J a n u a r y 4, 1983 the Board r e c e i v e d a l e t t e r from c l a i m a n t ' s 
a t t o r n e y i n d i c a t i n g t h a t he had l o s t c o n t a c t w i t h h i s c l i e n t and 
r e q u e s t i n g t h a t the m a t t e r be put i n i n a c t i v e s t a t u s . The l e t t e r 
i n d i c a t e s t h a t a copy was s e n t t o the S A I F C o r p o r a t i o n . D e s p i t e 
our r e c e i p t o f t h i s l e t t e r , Board s t a f f i s s u e d a n o t i c e of h e a r i n g 
on J a n u a r y 11, 1983, i n d i c a t i n g t h a t the m a t t e r was s e t f o r h e a r i n g 
on F e b r u a r y 18, 1983. On J a n u a r y 13, 1983 c l a i m a n t ' s a t t o r n e y 
a g a i n wrote t o the Board i n q u i r i n g why a h e a r i n g had been s c h e d u l e d 
a f t e r he had r e q u e s t e d t h a t the m a t t e r be s e t over u n t i l he c o u l d 
d e t e r m i n e i f h i s c l i e n t would be a v a i l a b l e f o r h e a r i n g . S A I F was 
a p p a r e n t l y c o p i e d w i t h t h i s l e t t e r a l s o . 

D e s p i t e h a v i n g r e c e i v e d no o b j e c t i o n from S A I F , the R e f e r e e 
d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g on J a n u a r y 17, 1983. On 
F e b r u a r y 4, 1983 c l a i m a n t ' s a t t o r n e y r e q u e s t e d the R e f e r e e withdraw 
h i s o r d e r o f d i s m i s s a l . The R e f e r e e r e f u s e d . C l a i m a n t t h e n 
r e q u e s t e d Board r e v i e w . 

We c o n c l u d e t h a t the R e f e r e e d i d e r r i n d i s m i s s i n g c l a i m a n t ' s 
r e q u e s t f o r h e a r i n g . Although the Board's r u l e s of p r a c t i c e and 
p r o c e d u r e c o n t a i n no r e f e r e n c e t o an a p p l i c a t i o n t o s c h e d u l e a 
h e a r i n g , i t h a s l o n g been the p r a c t i c e o f t h e Board t o s c h e d u l e 
h e a r i n g d a t e s o n l y upon r e c e i p t of and i n r e l i a n c e on such an 
a p p l i c a t i o n t h a t c e r t i f i e s t h a t the p a r t y i s p r e p a r e d and ready to 
p r o c e e d w i t h a h e a r i n g . T h i s l o n g - s t a n d i n g custom lias p r o b a b l y 
a c q u i r e d the same l e g a l s t a t u s a s f o r m a l l y adopted r u l e s of 
p r a c t i c e and p r o c e d u r e . See Fulgham v. S A I F , 63 Or App 731 ( 1 9 8 3 ) . 

I n t h i s c a s e , pjriojr t o t he time the n o t i c e of h e a r i n g was 
i s s u e d , c l a i m a n t ' s a t t o r n e y wrote t o t h i s agency i n d i c a t i n g t h a t : 
( 1 ) C i r c u m s t a n c e s had changed s i n c e August 1982 when he i n d i c a t e d 
he was p r e p a r e d f o r h e a r i n g ; and ( 2 ) t h a t he was not c u r r e n t l y p r e 
p a r e d t o p r o c e e d to h e a r i n g a t t h a t t i m e . I n e f f e c t , c l a i m a n t ' s 
a t t o r n e y ' s l e t t e r was a w i t h d r a w a l of h i s a p p l i c a t i o n t o s c h e d u l e a 
h e a r i n g . J u s t a s we s c h e d u l e h e a r i n g s upon r e c e i p t o f and i n r e l i 
a n c e on the c e r t i f i c a t i o n o f r e a d i n e s s i n an a p p l i c a t i o n t o 
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s c h e d u l e , we b e l i e v e t h a t the p r o c e s s o f s e t t i n g a h e a r i n g d a t e 
s h o u l d be suspended upon r e c e i p t o f n o t i f i c a t i o n t h a t c i r c u m s t a n c e s 
have changed, and t h a t a p a r t y i s no l o n g e r p r e p a r e d t o p r o c e e d t o 
h e a r i n g . 

OAR 436-83-310 p r o v i d e s : "A r e q u e s t f o r h e a r i n g may be 
d i s m i s s e d f o r want of p r o s e c u t i o n where the p a r t y r e q u e s t i n g t h e 
h e a r i n g o c c a s i o n s a d e l a y o f more than 90 days w i t h o u t good 
c a u s e . " ( E m p h a s i s added.) We b e l i e v e t h a t , under t h i s r u l e , t h e 
d i s m i s s a l of c l a i m a n t ' s r e q u e s t f o r h e a r i n g was c l e a r l y p r e m a t u r e . 
We f i n d i t d i f f i c u l t t o u n d e r s t a n d how c l a i m a n t c o u l d have d e l a y e d 
a h e a r i n g when t h i s agency had not even had an o p p o r t u n i t y t o 
s c h e d u l e a h e a r i n g a t the time c l a i m a n t i n d i c a t e d he was w i t h 
d r a w i n g h i s a p p l i c a t i o n f o r a h e a r i n g d a t e . Moreover, the a c t u a l 
h e a r i n g d a t e had not even a r r i v e d b e f o r e the R e f e r e e d i s m i s s e d the 
m a t t e r . How c o u l d c l a i m a n t be s a i d t o have c a u s e d d e l a y i n s u c h 
c i r c u m s t a n c e s ? 

A l t e r n a t i v e l y , even though no h e a r i n g had been s e t a t t h e time 
o f c l a i m a n t ' s J a n u a r y 3, 1983 l e t t e r , t h a t l e t t e r c o u l d be v iewed 
a s a r e q u e s t f o r postponement. Whether so viewed or c o n s i d e r e d 
under t h e a n t i - d e l a y p r o v i s i o n s of OAR 436-83-310, t h e q u e s t i o n i s 
t h e same: Whether c l a i m a n t showed "good c a u s e " f o r t h e d e l a y or 
f o r a postponement. I n the c o n t e x t o f t h i s c a s e , which i n v o l v e d an 
August 1982 h e a r i n g r e q u e s t and a q u e s t i o n a r i s i n g i n J a n u a r y 1983 
about p o s s i b l e d e l a y of the h e a r i n g , we b e l i e v e t h a t c l a i m a n t ' s 
a t t o r n e y ' s J a n u a r y 3, 1983 l e t t e r i n d i c a t i n g t h a t he had a t l e a s t 
t e m p o r a r i l y l o s t c o n t a c t w i t h h i s c l i e n t e s t a b l i s h e d good c a u s e , a t 
l e a s t f o r an i n i t i a l postponement o f h i s h e a r i n g . We do not mean 
t o i m p l y t h a t a l o s s - o f - c o n t a c t e x c u s e would j u s t i f y an e x t e n s i v e 
d e l a y . We o n l y c o n c l u d e t h a t an a t t o r n e y ' s l o s s of c o n t a c t w i t h 
h i s or h e r c l i e n t , which o c c u r r e d l e s s than f i v e months a f t e r the 
h e a r i n g r e q u e s t was f i l e d , w i t h no i n d i c a t i o n of p r i o r l a c k o f 
a l a c r i t y i n p r o c e e d i n g t o h e a r i n g , was t h e n good c a u s e t o d e l a y 
the p r o c e e d i n g s f o r some r e a s o n a b l e l e n g t h of t i m e . 

U n q u e s t i o n a b l y , the R e f e r e e e x p r e s s e d v a l i d c o n c e r n s when he 
i n d i c a t e d i n h i s o r d e r t h a t a p a r t y r e q u e s t i n g a h e a r i n g h a s 
c e r t a i n o b l i g a t i o n s , one of which i s t o c o o p e r a t e w i t h t h i s agency 
i n p r o c e s s i n g h i s r e q u e s t f o r h e a r i n g . N e v e r t h e l e s s , we b e l i e v e 
t h a t t h e r e can be l e g i t i m a t e and b e y o n d - t h e - c o n t r o l - o f - a n y b o d y r e a 
sons f o r l o s s o f a t t o r n e y - c l i e n t c o n t a c t . We, t h e r e f o r e , c o n c l u d e 
t h a t d i s m i s s a l i n t h i s c a s e was p r e m a t u r e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 17, 1983 i s r e v e r s e d . T h i s 
m a t t e r i s remanded t o the H e a r i n g s D i v i s i o n f o r the s e t t i n g o f a 
new h e a r i n g d a t e upon r e c e i p t of a new a p p l i c a t i o n t o s c h e d u l e a 
h e a r i n g . 
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JAMES A. GUSE, C l a i m a n t WCB 81-06833 & 81-11397 
E v o h l F. Malagon, C l a i m a n t ' s A t t o r n e y S e p t e m b e r 30, 1983 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revie w 
R a n k i n , e t a l . , D e f e n s e A t t o r n e y s 
Reuiewed by Board Members Barnes and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e H o w e l l ' s o r d e r w h i c h 
u p h e l d d e n i a l s o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r h e a r i n g 
l o s s i s s u e d by t h e e m p l o y e r , w h i c h has been s e l f - i n s u r e d s i n c e 
1979, and by t h e SAIF C o r p o r a t i o n , w h i c h p r o v i d e d i n s u r a n c e u n t i l 
1979. The i s s u e s a r e c o m p e n s a b i l i t y and, i f t h e c l a i m i s f o u n d 
c o m p e n s a b l e , r e s p o n s i b i l i t y between t h e e m p l o y e r and SAIF. 

We a f f i r m and a d o p t t h e R e f e r e e ' s o r d e r w i t h t h e f o l l o w i n g 
a d d i t i o n a l comments. 

T h e r e i s c o n s i d e r a b l e c i r c u m s t a n t i a l e v i d e n c e t h a t c l a i m a n t ' s 
w o r k as a p o l i c e o f f i c e r e xposed him t o p o t e n t i a l l y i n j u r i o u s 
n o i s e l e v e l s , p r i m a r i l y i n f i r e a r m s p r a c t i c e and t e s t i n g . We 
t h i n k , h owever, t h a t q u e s t i o n s o f t h e e x i s t e n c e and c a u s a t i o n o f 
n o i s e - i n d u c e d h e a r i n g l o s s r e q u i r e s e x p e r t e v i d e n c e . 

The e x p e r t s i n v o l v e d h e r e a r e Dr. E d i g e r , Ph.D., who o f f e r s a 
c o n c l u s o r y o p i n i o n t h a t c l a i m a n t ' s w o r k caused some h e a r i n g l o s s , 
and Dr. Conway, Board c e r t i f i e d o t o l a r y n g o l o g i c a l s p e c i a l i s t , who 
o f f e r s a r a t h e r d e t a i l e d o p i n i o n t h a t c l a i m a n t ' s w o r k was n o t t h e 
m a j o r cause o f h i s h e a r i n g l o s s . As t h e R e f e r e e n o t e d , t h e exper
t i s e a d v a n t a g e has t o go t o Dr. Conway. 

C l a i m a n t a r g u e s on r e v i e w t h a t t h e r e a s o n s Dr. Conway advanced 
t o e x p l a i n h i s o p i n i o n a r e i n c o n s i s t e n t w i t h t h e d o c t o r ' s c o n c l u 
s i o n . C l a i m a n t f o c u s e s p r i m a r i l y on one passage i n Dr. Conway's 
d e p o s i t i o n i n w h i c h t h e d o c t o r e x p l a i n s t h a t c l a i m a n t ' s h e a r i n g 
t e s t r e s u l t s a r e n o t c o n s i s t e n t w i t h a n o i s e - i n d u c e d h e a r i n g l o s s . 
C l a i m a n t i n t e r p r e t s t h i s t e s t i m o n y as i n v o l v i n g a c o m p a r i s o n o f t h e 
r e s u l t s o f h i s h e a r i n g t e s t s i n 1959, 1976, 1978 and 1980, and a l l 

o f c l a i m a n t ' s a r g u m e n t i s b u i l t on t h e f o u n d a t i o n o f t h a t i n t e r p r e 
t a t i o n o f t h e t e s t i m o n y . On t h e c o n t r a r y , we u n d e r s t a n d t h a t 
t e s t i m o n y t o i n v o l v e s o l e l y an a n a l y s i s o f t h e 1980 t e s t r e s u l t s ; 
so c l a i m a n t ' s a r g u m e n t f a l l s because i t s f o u n d a t i o n i s i n c o r r e c t . 
F u r t h e r m o r e , even i f m e d i c a l o p i n i o n had been o f f e r e d b a s e d on a 
c o m p a r i s o n o f t h e t e s t r e s u l t s o v e r a 21 y e a r p e r i o d , D r. Conway 
p e r s u a s i v e l y t e s t i f i e d t o t h e e f f e c t t h a t t h e d i f f e r e n c e s i n c l a i m 
a n t ' s h e a r i n g t e s t r e s u l t s a r e n o t g r e a t enough t o be d i a g n o s t i -
c a l l y s i g n i f i c a n t g i v e n t h e d i f f e r e n c e s i n t e s t e r s , l a c k o f p r e c i s e 
c a l i b r a t i o n , e t c . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 15, 1982 i s a f f i r m e d . 
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CRAIG B. PALEN, C l a i m a n t WCB 81-08240 & 82-03717 
H a y n e r , e t a l . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 30, 1983 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on Revi e w 
A t h e r l y , e t a l . , A t t o r n e y s 
Reviewed by Board Members Barnes and F e r r i s . 

The S A I F C o r p o r a t i o n , on b e h a l f of F l y i n g Scotsman, I n c . , 
r e q u e s t s r e v i e w of R e f e r e e S h e b l e y ' s o r d e r which s e t a s i d e i t s 
d e n i a l o f c l a i m a n t ' s l e f t c a r p a l t u n n e l syndrome c l a i m . S A I F a l s o 
a p p e a r s a s a res p o n d e n t h e r e i n , s e p a r a t e l y r e p r e s e n t e d , on b e h a l f 
o f a n o t h e r p o t e n t i a l l y r e s p o n s i b l e employer, Don Hamm Lo g g i n g . 
The i s s u e s a r e c o m p e n s a b i l i t y and e m p l o y e r / i n s u r e r r e s p o n s i b i l i t y . 

I 

I n September 1979 c l a i m a n t s u s t a i n e d a compensable l a c e r a t i o n 
t o h i s l e f t arm, j u s t above the elbow, w h i l e working f o r F l y i n g 
Scotsman. That c l a i m was a c c e p t e d , p r o c e s s e d and c l o s e d by 
D e t e r m i n a t i o n Order dated November 2, 1979 w i t h an award f o r about 
a week of time l o s s . C l a i m a n t r e t u r n e d to work w i t h F l y i n g 
Scotsman. C l a i m a n t t e s t i f i e d t h a t about a month a f t e r r e t u r n i n g 
to work he began t o be awakened a t n i g h t w i t h pain/numbness i n h i s 
l e f t h a n d / f o r e a r m . However, c l a i m a n t c o n t i n u e d t o work a t F l y i n g 
Scotsman w i t h o u t m i s s i n g time, w i t h o u t s e e k i n g m e d i c a l a t t e n t i o n 
f o r t h a t pain/numbness c o n d i t i o n and w i t h o u t c o n t e s t i n g t h e 
D e t e r m i n a t i o n Order which had awarded no permanent d i s a b i l i t y . 
C l a i m a n t ' s employment w i t h F l y i n g Scotsman ended sometime toward 
the end o f 1979. 

C l a i m a n t worked f o r Don Hamm Logging d u r i n g t h e summer of 1980 
as a t i m b e r f a l l e r , o p e r a t i n g a c h a i n saw an av e r a g e o f s i x t o 
se v e n h o u r s p e r day. C l a i m a n t t e s t i f i e d t h a t t h i s work i n c r e a s e d 
t h e p a i n and numbness i n h i s l e f t h and/forearm. But c l a i m a n t 
a p p a r e n t l y c o n t i n u e d t o work w i t h o u t m i s s i n g time or s e e k i n g 
m e d i c a l a t t e n t i o n f o r t h i s c o n d i t i o n . 

A l s o , between c l a i m a n t ' s September 1979 l a c e r a t i o n i n j u r y and 
May o f 1981, c l a i m a n t worked b r i e f p e r i o d s Of time f o r Smoky Moun
t a i n Logging, S i l l a r B r o t h e r s A v i a t i o n , I n c . and Dennis Gourney 
Fence C o n s t r u c t i o n , none o f which a r e p a r t i e s t o t h i s p r o c e e d i n g . 
I n a d d i t i o n , c l a i m a n t r e t u r n e d t o work w i t h F l y i n g Scotsman f o r 
four days i n A p r i l 1981. 

I n May 1981, a p p a r e n t l y ' a t a time when he was between j o b s , 
c l a i m a n t f i r s t c o n s u l t e d Dr. B r a z e r f o r p a i n , numbness and l o s s of 
s t r e n g t h i n h i s l e f t hand. Dr. B r a z e r r e f e r r e d c l a i m a n t t o Dr. 
B e r n s t e i n who i n t u r n r e f e r r e d c l a i m a n t to Dr. Nathan. These 
d o c t o r s o f f e r a v a r i e t y o f o p i n i o n s on the n a t u r e and c a u s e o f 
c l a i m a n t ' s l e f t hand c o n d i t i o n . 

I n about 1972 c l a i m a n t had s u s t a i n e d a n o n i n d u s t r i a l p u n c t u r e 
wound t o h i s l e f t w r i s t when he put h i s l e f t hand through a g l a s s 
door. At t h a t time, a c c o r d i n g t o Dr. B e r n s t e i n , a p i e c e o f g l a s s 
went " d i r e c t l y through the c a r p a l t u n n e l on the l e f t . " Dr. 
B e r n s t e i n ' s June 4, 1981 r e p o r t seems t o s u g g e s t t h a t t h e 1972 
n o n i n d u s t r i a l i n j u r y i s the most l i k e l y e x p l a n a t i o n f o r c l a i m a n t ' s 
1981 l e f t f o r e a r m symptoms: 

"The most s t r i k i n g f i n d i n g i s a r e d u c t i o n o f 
the l e f t median n e r v e s e n s o r y and palmar 
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a m p l i t u d e s . T h i s s u g g e s t s a prominent 
a x o n a l l e s i o n , such a s might be seen w i t h a 
g l a s s c u t i n j u r y . The p a t i e n t was d i s c u s s e d 
w i t h P r o f e s s o r John Roth a t the U n i v e r s i t y , 
d i r e c t o r of the EMG l a b , who f e l t t h a t 
l a c e r a t i o n i n j u r y i s a s t r o n g p o s s i b i l i t y i n 
t h i s gentleman, w i t h a r e t a i n e d g l a s s f r a g 
ment. He recommended e x p l o r a t i o n , and I 
would concur w i t h t h i s . " 

Dr. Nathan found the s i t u a t i o n t o be more complex. He 
r e p o r t e d t h r e e d i a g n o s e s : 

( 1 ) " S t a t u s n e a r l y 20 y e a r s p o s t l a c e r a 
t i o n , v o l a r a s p e c t , l e f t w r i s t , w i t h 
p a r t i a l i n j u r y , median n e r v e . " ( T h i s 
r e f e r s to c l a i m a n t ' s 1972 n o n i n d u s -
t r i a l i n j u r y . ) 

( 2 ) " S t a t u s n e a r l y two y e a r s p o s t l a c e r a 
t i o n , d i s t a l l a t e r a l a s p e c t , l e f t 
upper arm, w i t h s e n s o r y i n v o l v e m e n t , 
r a d i a l n e r v e . " ( T h i s r e f e r s t o 
c l a i m a n t ' s 1979 F l y i n g Scotsman/SAIF 
i n d u s t r i a l i n j u r y . ) 

( 3 ) " C u r r e n t symptoms of numbness, median 
n e r v e d i s t r i b u t i o n , l e f t . " 

Dr. Nathan went on t o s u g g e s t t h a t i n a d d i t i o n t o the p o s s i b i l i t y 
of a f o r e i g n body b e i n g p r e s e n t i n c l a i m a n t ' s l e f t w r i s t from the 
1972 n o n i n d u s t r i a l i n j u r y , " r e s u l t a n t s c a r t i s s u e from [ t h a t ] 
i n j u r y " c o u l d be c a u s i n g c l a i m a n t ' s 1981 l e f t f o rearm problems. 
Dr. Nathan t h e n s t a t e d : " I t seems t o me most p r o b a b l e t h a t 
[ c l a i m a n t ' s ] c u r r e n t median impairment i s a c o n t i n u a t i o n of t h e 
[1972 n o n i n d u s t r i a l i n j u r y ] . " 

At t h i s p o i n t , m a t t e r s appear t o be f a i r l y s t r a i g h t f o r w a r d . 
Nerve damage, i f any, a t the time o f c l a i m a n t ' s 1979 F l y i n g 
S cotsman/SAIF i n j u r y was t o t h e r a d i a l n e r v e . C l a i m a n t ' s 1981 
symptoms i n v o l v e the median ne r v e d i s t r i b u t i o n . And D r s . B e r n s t e i n 
and Nathan seem t o a g r e e t h a t the most l i k e l y e x p l a n a t i o n of the 
1981 median n e r v e symptoms r e l a t e s back i n some way t o c l a i m a n t ' s 
1972 n o n i n d u s t r i a l i n j u r y . 

But m a t t e r s do not remain s i m p l e . I n the same r e p o r t quoted 
above, Dr. Nathan proceeded t o o p i n e and e x p l a i n : 

" [ C l a i m a n t ] i n f o r m s me t h a t the o c c u r r e n c e 
o f numbness i n h i s l e f t hand began t o o c c u r 
about 1 1/2 y e a r s ago, and t h i s he d e s c r i b e s 
a s b e i n g s p e c i f i c a l l y s e p a r a t e from t h a t 
[ p r i o r ] numbness which he has i n h i s long 
and l i t t l e f i n g e r [ a s a consequence of the 
1972 n o n i n d u s t r i a l i n j u r y ] . I t would seem 
to me, t h e r e f o r e , t h a t t h i s [new and d i f 
f e r e n t ] numbness i s a s s o c i a t e d w i t h h i s 
c h a i n s a w work a t t h a t time w i t h Don Hamm 
Logging, a s i t d i d not appear p r i o r t o t h a t 
t i m e . I do not f e e l t h a t the u n d e r l y i n g 
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median n e r v e p a t h o l o g y i s r e l a t e d t o h i s 
employment, but i t would be r e a s o n a b l e t o 
assume t h a t h i s symptoms a r e r e l a t e d t o h i s 
employment. I n t h i s r e g a r d , then, I would 
recommend t h a t t h i s come under h i s i n d u s 
t r i a l i n s u r a n c e . " 

A l s o , Dr. B e r n s t e i n e x p r e s s e d what seems to be somewhat s i m i l a r 
r e a s o n i n g i n h i s r e p o r t dated March 2, 1982: 

" [ C l a i m a n t ] a c t u a l l y has two d i a g n o s e d con
d i t i o n s . The f i r s t i n v o l v e s an u n d e r l y i n g 
l e f t s i d e d a x o n a l n e r v e l e s i o n , which i s 
p r o b a b l y the r e s u l t of h i s g l a s s c u t i n j u r y 
a t age twenty, and the second i s a p r o b a b l e 
superimposed c a r p a l t u n n e l syndrome. The 
f i r s t c o n d i t i o n i s , of c o u r s e , u n r e l a t e d to 
h i s employment, but the second c o n d i t i o n i s . 
The i n t e r a c t i o n of t h e s e two problems i s 
e x c e e d i n g l y complex, and I must admit t h a t I 
do not know which of t h e s e c o n d i t i o n s 
c o n s t i t u t e s the major c o n t r i b u t i n g f a c t o r 
h e r e . 

* * * 

"Even i f h i s o r i g i n a l l a c e r a t i o n i n j u r y a t 
age twenty i s the major s o u r c e of h i s median 
n e r v e d y s f u n c t i o n , h i s c a r p a l t u n n e l 
syndrome, which i s o c c u p a t i o n a l l y r e l a t e d , 
p r o b a b l y d i d s i g n i f i c a n t l y worsen t h i s p r e 
e x i s t i n g c o n d i t i o n . " 

T h a t i s a l l of the r e l e v a n t m e d i c a l e v i d e n c e . I n summary, 
D r s . B e r n s t e i n and Nathan seem to s t a r t o f f i n agreement t h a t 
c l a i m a n t ' s c u r r e n t median n e r v e d y s f u n c t i o n i s most l i k e l y a 
consequence of h i s 1972 n o n i n d u s t r i a l i n j u r y . However, i n v a r i o u s 
terms of p o s s i b i l i t y / p r o b a b i l i t y , and i n v a r i o u s terms of 
s y m p t o m a t i c / p a t h o l o g i c a l c o n n e c t i o n , D r s . B e r n s t e i n and Nathan a l s o 
s u g g e s t some c a u s a l l i n k between c l a i m a n t ' s median n e r v e d y s f u n c 
t i o n and h i s r e c e n t employment a c t i v i t y . 

I I 

As we u n d e r s t a n d t h i s c a s e , c l a i m a n t i s making t h r e e a l t e r n a 
t i v e c l a i m s : (1) T h a t h i s 1981 median nerve problems a r e an 
a g g r a v a t i o n of h i s 1979 F l y i n g Scotsman/SAIF l e f t arm l a c e r a t i o n 
i n j u r y ; (2) t h a t h i s 1981 median nerve problems a r e an o c c u p a t i o n a l 
d i s e a s e f o r which F l y i n g Scotsman/SAIF s h o u l d be r e s p o n s i b l e ; (3) 
t h a t h i s 1981 median n e r v e problems a r e an o c c u p a t i o n a l d i s e a s e f o r 
which Don Hamm Lo g g i n g / S A I F s h o u l d be r e s p o n s i b l e . 

The R e f e r e e ' s o r d e r can be i n t e r p r e t e d a s f i n d i n g t h i s c l a i m 
compensable on the f i r s t of t h e s e t h e o r i e s , i . e . , a g g r a v a t i o n . 
K h a t the R e f e r e e a c t u a l l y d i d was to s e t a s i d e S A I F ' s d e n i a l on 
b e h a l f of F l y i n g Scotsman d a t e d J u l y 13, 1981. T h a t d e n i a l i s 
r a t h e r c l e a r l y a d e n i a l of an a g g r a v a t i o n c l a i m : 

" T h i s i s t o r e a f f i r m our a c c e p t a n c e o f 
r e s p o n s i b i l i t y f o r your i n d u s t r i a l i n j u r y o f 
September 7, 1979 which r e s u l t e d i n a deep 
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l a c e r a t i o n on your l e f t upper arm. M e d i c a l 
e x p e n s e s and t i m e - l o s s compensation d i r e c t l y 
r e l a t e d t o t h i s a c c i d e n t and t h i s c o n d i t i o n 
w i l l be p a i d . However, . . . we f i n d t h a t 
we a r e u n a b l e t o a c c e p t r e s p o n s i b i l i t y f o r 
your c u r r e n t c o n d i t i o n , numbness to hands 
and f i n g e r s . M e d i c a l i n f o r m a t i o n i n f i l e 
shows no c a u s a l r e l a t i o n s h i p to your 
o r i g i n a l i n j u r y . " 

To t he e x t e n t t h a t the R e f e r e e may have found an a g g r a v a t i o n 
o f c l a i m a n t ' s 1979 F l y i n g Scotsman/SAIF i n j u r y , we d i s a g r e e . The 
c u r r e n t c l a i m i s f o r some form o f median n e r v e d y s f u n c t i o n . There 
i s a b s o l u t e l y no m e d i c a l e v i d e n c e l i n k i n g the c u r r e n t l e f t median 
n e r v e problem t o the 1979 l e f t arm l a c e r a t i o n . As the R e f e r e e 
n oted, t h e r e was l a y t e s t i m o n y t h a t " a p p r o x i m a t e l y one month a f t e r 
h i s 1979 i n d u s t r i a l i n j u r y " c l a i m a n t "began e x p e r i e n c i n g t h e 
c l a s s i c a l s i g n s o f c a r p a l t u n n e l syndrome i n h i s l e f t hand and 
f o r e a r m . " However, no m e d i c a l o p i n i o n s u g g e s t s any c a u s a l l i n k 
between the former and the l a t t e r . The o n l y s u g g e s t i o n o f any 
p o s s i b l e n e r v e i n j u r y i n 1979 comes from Dr. Nathan, and he 
s u g g e s t s r a d i a l n e r v e i n j u r y , not median n e r v e i n j u r y . C l a i m a n t ' s 
c u r r e n t l e f t f o rearm problems a r e not an a g g r a v a t i o n o f h i s 1979 
l e f t upper arm i n j u r y . 

I l l 

The r e m a i n i n g p o s s i b i l i t y i s o c c u p a t i o n a l d i s e a s e . We f i r s t 
n o t e t h a t the p r e c i s e n a t u r e of c l a i m a n t ' s l e f t f o rearm problem i s 
u n c l e a r . I t h a s been r e f e r r e d t o g e n e r a l l y a s median n e r v e 
d y s f u n c t i o n and s p e c i f i c a l l y a s c a r p a l t u n n e l syndrome. Dr. 
B e r n s t e i n o p i n e s t h a t t h e r e a r e two d i s t i n c t c o n d i t i o n s , but we a r e 
not s u r e t h a t we u n d e r s t a n d the d i s t i n c t i o n t h a t he draws between a 
1972 median n e r v e i n j u r y and a 1981 c a r p a l t u n n e l syndrome, which 
i s a median n e r v e c o n d i t i o n . I d e n t i f i c a t i o n of the problem i s , of 
c o u r s e , r e l e v a n t i n a s s e s s i n g c a u s a t i o n . 

Whatever the n a t u r e of the problem, the q u e s t i o n i s whether 
c l a i m a n t h a s proven t h a t work a c t i v i t y was the major c a u s e of a 
p a t h o l o g i c a l w o r s e n i n g of the u n d e r l y i n g c o n d i t i o n . W e l l e r v. 
Union C a r b i d e , 288 Or 79 ( 1 9 7 9 ) ; S A I F v. G y g i , 55 Or App 570 
( 1 9 8 1 ) . The u n d e r l y i n g c o n d i t i o n h e r e i n i s s u e i n v o l v e s p r i o r , 
n o n i n d u s t r i a l i n j u r y t o the median n e r v e when a p i e c e o f g l a s s c u t 
t h rough the c a r p a l t u n n e l a r e a , p o s s i b l y r e s u l t i n g i n a r e t a i n e d 
f o r e i g n body i n or around the median n e r v e and/or p o s s i b l y 
r e s u l t i n g i n s c a r t i s s u e on or around the median n e r v e . I t i s f a r 
from c l e a r t h a t i t i s even p o s s i b l e t o have a p a t h o l o g i c a l change 
i n a r e t a i n e d - f o r e i g n - b o d y c o n d i t i o n . We u n d e r s t a n d Dr. Nathan to 
f i n d , a t most, a symptomatic change, which we t h i n k i s c o n s i d e r a b l y 
more p l a u s i b l e , g i v e n the n a t u r e of the u n d e r l y i n g c o n d i t i o n h e r e 
i n i s s u e . 

The o n l y p o s s i b l e e v i d e n c e to the c o n t r a r y i s the o p i n i o n 
e x p r e s s e d i n Dr. B e r n s t e i n ' s March 2 , 1982 r e p o r t . We f i n d t h o s e 
o p i n i o n s t o be long on c o n c l u s i o n s and s h o r t on e x p l a n a t i o n and, 
w i t h o u t e x p l a n a t i o n , i m p o s s i b l e t o u n d e r s t a n d . T h i s i s e s p e c i a l l y 
t r u e b e c a u s e Dr. B e r n s t e i n ' s p r i o r , June 4, 1981 r e p o r t r a t h e r 
c l e a r l y i n d i c a t e s t h a t c l a i m a n t ' s c u r r e n t l e f t forearm problem i s 
a r e s u l t o f c l a i m a n t ' s 1972 n o n i n d u s t r i a l i n j u r y . I t i s p o s s i b l e , 
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of c o u r s e , f o r a d o c t o r ' s a s s e s s m e n t t o change b a s e d on f u r t h e r 
i n v e s t i g a t i o n , but t h a t cannot be the e x p l a n a t i o n f o r the d i f f e r 
e n c e s i n Dr. B e r n s t e i n ' s June 1981 and March 1982 r e p o r t s b e c a u s e 
the l a t t e r r e c i t e s t h a t the d o c t o r has "not seen [ c l a i m a n t ] s i n c e 
I r e f e r r e d him t o Dr. Nathan." 

Moreover, and most i m p o r t a n t l y , even i f we were t o a c c e p t Dr. 
B e r n s t e i n ' s a p p a r e n t but u n e x p l a i n e d o p i n i o n of p a t h o l o g i c a l change 
i n h i s l a t t e r r e p o r t , t h e r e would s t i l l remain the q u e s t i o n of 
major work c a u s a t i o n . The most t h a t Dr. B e r n s t e i n s a y s i s t h a t t h e 
w o r s e n i n g o f c l a i m a n t ' s c o n d i t i o n i s " r e l a t e d " t o h i s employment. 
Although no "magic words" a r e r e q u i r e d , we do not t h i n k t h a t Dr. 
B e r n s t e i n or any o t h e r d o c t o r h a s s a i d a n y t h i n g t h a t can f a i r l y 
s u p p o r t an i n f e r e n c e o f work a c t i v i t y b e i n g the major c a u s e o f any 
p a t h o l o g i c a l w o r s e n i n g of c l a i m a n t ' s l e f t forearm c o n d i t i o n . 
C l a i m a n t h a s , t h e r e f o r e , not e s t a b l i s h e d the c o m p e n s a b i l i t y of h i s 
c o n d i t i o n on an o c c u p a t i o n a l d i s e a s e t h e o r y . 

I V 

I f we had found the c l a i m compensable and t h u s r e a c h e d the 
i s s u e of e m p l o y e r / i n s u r e r r e s p o n s i b i l i t y , we would a g r e e w i t h t h e 
R e f e r e e ' s c o n c l u s i o n on t h i s p o i n t . Although some o f the d e t a i l s 
of c l a i m a n t ' s employment h i s t o r y a r e r a t h e r vague i n t h i s r e c o r d , 
a p p a r e n t l y c l a i m a n t l a s t worked f o r F l y i n g Scotsman i n A p r i l 1981 
b e f o r e f i r s t s e e k i n g m e d i c a l a t t e n t i o n f o r h i s l e f t f orearm c o n d i 
t i o n i n May 1981. I t would th u s appear t h a t c l a i m a n t ' s employment 
w i t h F l y i n g Scotsman, a l b e i t b r i e f , was the l a s t i n j u r i o u s 
e x p o s u r e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 29, 1982 i s r e v e r s e d . The 
d e n i a l of t h e S A I F C o r p o r a t i o n on b e h a l f o f F l y i n g Scotsman, I n c . 
o f c l a i m a n t ' s c l a i m f o r a g g r a v a t i o n o f h i s September 1979 i n j u r y 
i s r e i n s t a t e d and a f f i r m e d . I n a d d i t i o n , S A I F ' s d e n i a l s on b e h a l f 
o f a l l e m p l o y e r s h e r e i n of c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m s 
a r e a f f i r m e d . 

DAVID A. SMITH, Claimant WCB 81-07700, 81-11441 & 81-11442 
Jerry Gastineau, Claimant's Attorney September 30, 1983 
SAIF Corp Lega l , Defense Attorney Order on Review 

Reviewed by Board Members Barn e s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Mongrain's o r d e r w h i c h : 
( 1 ) Upheld the S A I F C o r p o r a t i o n ' s p a r t i a l d e n i a l o f c l a i m a n t ' s 
h e a d a c h e s , v i r a l e n t e r i t i s and g a s t r o i n t e s t i n a l d i s t r e s s , f i n d i n g 
t h a t t h e s e c o n d i t i o n s were not r e l a t e d t o c l a i m a n t ' s 1981 low back 
i n j u r y ; ( 2 ) found t h a t the F e b r u a r y 4, 1982 D e t e r m i n a t i o n Order d i d 
not p r e m a t u r e l y c l o s e c l a i m a n t ' s back i n j u r y c l a i m ; ( 3 ) found t h a t 
c l a i m a n t had not e s t a b l i s h e d permanent d i s a b i l i t y c a u s e d by h i s 
back i n j u r y , t h u s a f f i r m i n g the D e t e r m i n a t i o n Order on t h i s p o i n t 
too; and ( 4 ) d e c l i n e d t o a s s e s s a p e n a l t y or award a s s o c i a t e d 
a t t o r n e y f e e s b e c a u s e of S A I F ' s a l l e g e d l y u n r e a s o n a b l e c o n d u c t . 
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The Board a f f i r m s and adopts the o r d e r o f the R e f e r e e w i t h the 
f o l l o w i n g c l a r i f i c a t i o n and q u a l i f i c a t i o n . S A I F ' s p a r t i a l d e n i a l 
s p e c i f i c a l l y d e n i e d the c o m p e n s a b i l i t y of c l a i m a n t ' s emergency room 
t r e a t m e n t on t h r e e s p e c i f i c d a t e s . We u n d e r s t a n d the R e f e r e e ' s 
o r d e r t o have upheld the d e n i a l a s t o t h i s s p e c i f i c t r e a t m e n t , and 
we a f f i r m w i t h t h a t u n d e r s t a n d i n g . The p a r t i a l d e n i a l a l s o g e n e r 
a l l y d e n i e d the c o m p e n s a b i l i t y of "any emergency room v i s i t s f o r 
which t h e d o c t o r s have documented t h a t you were s e e k i n g p a i n medi
c a t i o n s . " The R e f e r e e found t h i s l a t t e r p o r t i o n of the p a r t i a l 
d e n i a l t o be " m e a n i n g l e s s " because i t i s not " s p e c i f i c enough t o 
e f f e c t i v e l y deny anything.'' The problem i s not l a c k of s p e c i f i c 
i t y ; t h e problem i s t h a t , g e n e r a l l y s p e a k i n g and h e r e , t h e r e cannot 
be a d e n i a l o f f u t u r e m e d i c a l s e r v i c e s . See Gary E. F r e s h n e r , 35 
Van N a t t a 528 ( 1 9 8 3 ) ; A n i t a G i l l i a m , 35 Van N a t t a 377 ( 1 9 8 3 ) ; 
P a t r i c i a M. Dees, 35 Van N a t t a 120 ( 1 9 8 3 ) . We s y m p a t h i z e w i t h 
S A I F ' s c o n c e r n s about c l a i m a n t ' s r e p e a t e d emergency room s o l i c i t a 
t i o n s o f p a i n m e d i c a t i o n g i v e n the i n d i c a t i o n s o f a p r o p e n s i t y t o 
abuse such m e d i c a t i o n s , but n e v e r t h e l e s s i t i s not p o s s i b l e t o 
i s s u e a " b l a n k e t " d e n i a l o f a l l f u t u r e m e d i c a l s e r v i c e s o f t h i s 
n a t u r e . 

ORDER 

The R e f e r e e ' s o r d e r dated December 7, 1982 i s a f f i r m e d . 

VERLIN A. BELCHER, Claimant WCB 82-07997 
Hansen & Wobbrock, Claimant's Attorneys June 28, 1983 
SAIF Corp Lega l , Defense Attorney Order on Review 

Reviewed by Board Members L e w i s and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of t h o s e p o r t i o n s o f 
R e f e r e e P f e r d n e r ' s o r d e r which o r d e r e d i t t o f u r n i s h c l a i m a n t w i t h 
an a u t o m o b i l e meeting t h e s p e c i f i c a t i o n s i n d i c a t e d as b e i n g n e c e s 
s a r y by Dr. Ward and a s s e s s e d a p e n a l t y a g a i n s t S A I F i n the amount 
of 10% of the l o w e s t b i d on the a u t o m o b i l e . S A I F c o n t e n d s t h a t 
t h i s was e r r o r . 

We adopt the R e f e r e e ' s f i n d i n g s of f a c t a s our own, and 
f u r t h e r we a f f i r m and adopt h i s o r d e r s u b j e c t to the f o l l o w i n g 
q u a l i f i c a t i o n . The R e f e r e e s t a t e d t h a t he ". . . [ d i d ] not a c c e p t 
Dr. Ward's d e s i g n a t i o n of an automobile a s a p r o s t h e t i c a p p l i a n c e 
o t h e r t h a n i n the b r o a d e s t s e n s e . " We b e l i e v e t h a t w i t h r e g a r d to 
p a r a p l e g i c s (and p o s s i b l y q u a d r a p l e g i c s ) , Dr. Ward's d e f i n i t i o n of 
" p r o s t h e t i c a p p l i c a n c e " i s r e a s o n a b l e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 20, 1982 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $500 a s an a t t o r n e y ' s f e e f o r 
s e r v i c e s b e f o r e the B o a r d, p a y a b l e by the S A I F C o r p o r a t i o n . 
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298 July 19, 1983 Nc. Gl 

I N T H E S U P R E M E C O U R T OF T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
Walter J . Dethlefs, Claimant. 

D E T H L E F S , 
Respondent on Review, 

u. 
H Y S T E R COMPANY, 

Petitioner on Review. 
(WCB 79-4604, CA A 21593, SC 28490) 

In Banc* 
0^ Review from the Court of Appeals.** 
Argued and submitted June 8,1982. 
David 0. Home, Beaverton, argued the cause and filed the 

briefs for petitioner on review. 
Richard A.. Sly, Bloom, Marandas & Sly, Portland, argued 

the cause and filed the briefs for respondent on review. 
Evohl F . Malagon and Malagon, Velure & Yates, Eugene, 

filed a brief amicus curiae for Oregon Workers Compensation 
Attorneys Association. 

Mildred J . Carmack and Schwabe, Williamson, Wyatt, 
Moore & Roberts, Portland, filed a brief amicus curiae for 
Association of Workers' Compensation Defense Attorneys. 

L E N T , C. J . 
Affirmed and remanded to the Workers' Compensation 

Board. 

* Denecke, C. J . retired June 30,1982. Tanzer, J . resigned December 31,1982. 
** Judicial Review from Workers' Compensation Board. 55 Or App 873, 640 P2d 

639 (1982). 

300 Dethlefs v. Hystev Co. 

L E N T , C . J . 

This case is concerned with a claim for compensation 
under the Workers' Compensation Law for rhinitis and 
asserted sequelae. Two kinds of rhinitis are involved: allergic: 
rhinitis and vasomotor rhinitis. The Court of Appeals found, 
and we therefore accept under the rule of Sahnow v. Fireman 's 
Fund Ins. Co., 260 Or 564, 491 P2d 997 (1971), that the two 
kinds of rhinitis are defined differently. Allergic rhinitis is a 

"pale boggy swelling of nasal mucosa associated with sneezing 
and watery discharge, attributable to hypersensitivity to for
eign substances." 

Vasomotor rhinitis is 

"congestion of nasal mucosa without infection or allergy." 
(Emphasis added.) 
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Dethlefs v. Hyster Co., 55 Or App 873,876, 640 P2d 639 (1982). 
The Court of Appeals, reversing the Workers' Compensation 
Board (Board), held that the claim was to be accepted and 
"benefits" were to be paid to claimant for his vasomotor rhi
nitis and related headaches. 

We allowed review to determine initially whether the 
Court of Appeals has inconsistently interpreted the text of 
ORS 656.802(l)(a)1 and, if so, to arrive at an interpretation to 
be applied henceforth. ORS 656.802(l)(a) provides: 

"(1) As used in ORS 656.802 to 656.824,'occupational 
disease' means: 

"(a) Any disease or infection which arises out of and in 
the scope of employment, and to which an employe is not 
ordinarily subjected or exposed other than during a period of 
regular actual employment therein." (Emphasis added.) 

It is the emphasized part of the statute to which the Board, 
purporting to apply a rule from Thompson v. SAIF, 51 Or App 
395,625 P2d 1348 (1981), gave an interpretation that caused us 
to believe clarification was necessary. 

Cits as 295 Or 298 (1383) 301 

The facts and the changing j-ositio.is taken by th.n 
employer in resisting this claim make it difficult to state any
thing other than dictum. The record disclosed the following 
history: 

On December 1, 1978, claimant filed with the defen
dant a Form 801,2 describing as the nature of his injury or 
disease "Dust. & Poll. Allergy." Somewhat more particularly, 
he gave the following description: "Dust & Poll. ect. [sic] 1 have 
headaches & shortness of breath. Sometimes vomiting." 

On December 6, 1978, the employer's insurer, in 
appropriate spaces on Form 801, stated that the "injury" hap
pened during the course of employment and that the claim was 
accepted as being for a nondisabling injury. The employer left 
blank space # 60, which provides: "If you doubt validity of the 
claim state reason." 

By letter dated April 10,1979, the employer's insurer 
wrote to the claimant about his "recent claim": 

"We must notify you that we will be unable to accept your 
claim under our coverage. Our denial is based on the fact that it 
does not appear your condition was aggravated or arose out of 
and in the course of employment, either by accident or occupa
tional disease, within the meaning of the Oregon Workers' 
Compensation Law." 

We now perceive no necessity to address that question. 

2 This is the prescribed form for filing a claim for compensation under the 
Workers' Compensation Law. It contains 60 spaces to be completed, some by the 
claimant and some by the employer or insurer, to yield rather concisely much pertinent 
information about the claim and the employer's response thereto. 
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On May 29, 1979, claimant requested a hearing to "protest 
denial of April 10,1979." In a letter to the Board dated June 7, 
1979, the employer's insurer's attorney stated "that the denial 
of April 10, 1979 is correct and should be affirmed." The 
employer's insurer, by letter dated January 21, 1980, took 
another position: 

"We are now amending our earlier denial and stating that we 
do not feel that your disability in relating to the occurrence of 
November 30, caused any temporary disability and/or perma
nent partial disability relating to the incident * * *."3 

302 Dethlefs v. Kyster Co. 

Hearing before the referee commenced on January 28, 
1980, and the employer's insurer's counsel, referring to the 
letter of January 21, stated: 

"[W]e were amending the prior denial, stating we do not feel 
this is related to the occurrence which caused him to receive 
the temporary total disability and permanent partial dis
ability, therefore, we deny benefits in relationship to any tem
porary total disability and permanent partial disability." 

On June 27,1980, the referee, in his opinion and order, 
stated: 

"This is an appeal from the denial of claimant's claim and 
the only issue is whether or not claimant's headaches, nausea, 
vomiting, shortness of breath, dizziness, allergic rhinitis and 
vasomotor rhinitis are causally related to exposure to dust, 
smoke, fumes, pollutants, iron dioxide and particulate matter 
at work." 

The referee found that claimant's allergic rhini t i s , 
arteriosclerosis and "labrynthian" disease were not causally 
related to his employment. The referee found that claimant's: 

"employment was a substantial contributing cause to his vas
omotor rhinitis and that the vasomotor rhinitis was a substan
tial contributing cause of claimant's headaches." (Emphasis 
added.) 

The referee accordingly ordered that "the claim of vasomotor 
rhinitis and headaches" be remanded to defendant for accep
tance and payment of "benefits" pursuant to law. The referee 
opined that there had been a permanent change in claimant's 
condition that was causally related to his employment, that his 
vasomotor rhinitis and headaches were compensable and "that 
neither of defendant's denials can be sustained." 

The employer requested Board review, ORS 656.295, 
asserting "that the denials issued by" the employer were cor
rect. In its brief on Board review, the employer wrote: 

"The employer and carrior do not contend that the vasomo
tor rhinitis or irritative rhinitis is not related to the Claimant's 
employment, but that its relationship resulted in only the need 
for medical treatment but no time loss or permanent disability. 

* * * * * * 

3 The meaning of the letter is a little hard to discern because it essentially states 
that claimant's "disability [did not cause] any * * * disability." 
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Cite as 295 Or 298 (1983) 303 

"In summary, the employer and carrier are not contending 
that Claimant did not sustain an occupational disease by the 
inhalation of smoke at work however, that exposure at most 
required medical treatment, but no temporary total disability 
nor any permanent change in the Claimant's condition." 
(Emphasis added.) 

In its order on review, dated June 19,1981, the Board 
specifically agreed with the referee's finding of fact that claim
ant's employment was a substantial contributing cause of his 
vasomotor rhinitis and headaches, but interpreted the law to be 
that "substantial contributing cause" was not the proper test 
of compensability for occupational disease. The Board inter
preted Thompson v. SAIF, 51 Or App 395,625 P2d 1348 (1981), 
t o stand for the rule that "the proper test is whether the disease 
was caused solely by the work environment." The Board found 
that claimant's "rhinitis" was not caused solely by his work 
environment but, rather, "both on-work and off-work 
exposures contribute to that condition." The Board ordered: 

"The Referee's order dated June 17, 1980 is reversed and 
the employer's denial is reinstated." 

In its opinion, the Court of Appeals acknowledged 
that the Board's decision was based upon the Board's inter-
petation of Thompson v. SAIF, supra, but never expressly 
stated whether that interpretation was accurate.4 Rather, the 
Court of Appeals quoted from its decision in SAIF v. Gygi, 55 
Or App 570, 639 P2d 655 (1982), rev den 292 Or 815 (1982), not 
yet decided at the time the Board acted herein: 

"We conclude that ORS 656.802(1) (a) does not require that 
the occupational disease be caused or aggravated solely by the 
work conditions. If the at-work conditions, when compared to 
the nonemployment exposure, is the major contributing cause 
of the disability, then compensation is warranted." (Emphasis 
added.) 

55 Or App at 877. Upon the authority of Gygi, the Court of 
Appeals held that the Board had erred in ruling that the claim
ant must show that his disease was caused solely by the work 
environment. Applying the rule of Gygi to the evidence, the 
304 Dethlefs v. Hyster Co. 

Court found that claimant had established that his employ
ment was the major contributing cause of his vasomotor rhi
nitis and headaches. The Court found that the claimant had 
failed to establish that his allergic rhinitis, arteriosclerosis and 
"labyrinth" disease were causally related to his employment. 
The Court remanded the cause for acceptance and payment of 
"benefits" for the vasomotor rhinitis condition and related 
headaches. 

At the outset of this opinion, we noted that an issue of 
law is difficult to reach other than as dictum. We say that, 
because neither the Board nor the Court of Appeals dealt with 

* Thompson u. SAIF, 51 Or App 395,625 P2d 1348 (1981), was decided by the 
Court of Appeals panel of Richardson, P. J . , and Thornton and Buttler, Judges. The 
case at bar was before three judges, two of whom were Richardson and Thornton. 
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the case as it was actually presented by the issue joined upon 
the record before the administrative agency. Both dealt with 
the case as if the employer had never conceded that claimant 
had sustained a compensable occupational disease. The 
employer did so concede, both to the referee and to the Board. 
The employer, by the letter of January 21,1980, by the opening 
statement to the referee and by the brief to the Board on 
review, specifically and expressly conceded that the claimant 
had sustained an occupational disease and was entitled to 
medical services. Medical services are included in the term 
"compensation." O R S 656.005(9). In other words, the 
employer conceded that this claimant had sustained a "non-
disabling compensable injury," which is defined as an injury 
which requires medical services only. ORS 656.005(8)(c).5 The 
employer, in so many words, told the Board that the employer 
was only challenging any finding that the claimant had sus
tained any disability, temporary or permanent. In its brief to 
the Board, the employer stated: 

"The Board should be advised that this case was originally 
denied on April 10, 1979, and that denial was based on the 
proposition that the Claimant's condition was not aggravated 
or arose out of and in the course of employment, either by 
accident or occupational disease. Subsequently thereto, on 
January 21,1980, the employer and carrier amended the pre
vious denial stating that Claimant's occupation did not cause 
any temporary total disability and/or any permanent partial 
disability. By the language of this amended denial it is clear 

Cite'as 293 Ov 293 ("983) 305 

that the employer and carrier was accepting a claim for nodi
cal benefits as a result of Claimant's exposure at work but that 
the exposure at work didn't cause any temporary total dis
ability or any permanent partial disability. This amended 
denial cannot be construed as a denial in the alternative but as 
the sole denial which was the subject of hearing and now the 
subject of this appeal. [Emphasis added.] 

"The issues before the Board on this appeal are whether or 
not Claimant suffered any temporary total disability as a result 
of his exposure at work and in the event that there was no 
temporary total disability due the Claimant whether or not he 
had any permanent partial disability as a result of Claimant's 
exposure. The Referee committed reversible error when he 
found that Claimant not only sustained a temporary total ' 
disability but also had a permanent change in his condition." 

Despite the fact that there was no issue as to compen
sability of this claim, the Board decided that the rule of law 
under Thompson v. SAIF, supra, was that the "work environ
ment" must be the sole cause of the disease for it to be compen
sable. Upon its review of the evidence, the Board then 
proceeded to ignore the fact that it was dealing with two kinds 
of rhinitis. The term "allergic rhinitis" is never mentioned in 
the Board's Order on Review, despite the overwhelming evi
dence that claimant suffered from both allergic rhinitis and 
vasomotor rhinitis. In this respect, the Board wrote: 

6 An occupational disease is considered an injury under the Workers' Compen
sation Law except as may be provided otherwise in the Occupational Disease Law. ORS 
656.804. Wellar v. Union Carbide, 288 Or 27, 31,602 P2d 259. 
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"Claimant does not, and on this record could not, argue his 
rhinitis is caused solely by his work environment. Based on 
tests one doctor found claimant 'quite strikingly' allergic to 
such things as house dust and freshly-mown grass: It is impos
sible to separate the effects of on-work and off-work exposure 
in causing claimant's condition. But it is inescapable t hat both 
on-work and off-work exposures contribute to that condition. 
Under Thompson, this is not enough for the condition to be 
compensable." 

The Board thereupon ordered that the referee's order be 
reversed and that "the employer's denial is reinstated." What 
denial? The answer must be the denial that the employer had 
expressly disavowed making. To say the least, the Board's 
treatment is puzzling. 

The claimant then sought judicial review, O R S 
656.298, and the employer, quite understandably, caught the 

306 Dethlofs v. Kyster Co. 

lateral pass tossed by the Board, took off down the sidelines 
and asserted the position that claimant had sustained no 
occupational disease. In briefing the case for the court, the 
employer seemed to take the position that the Board was 
correct on the law but that some of its language in the decision 
was unfortunate. 

Amici curiae briefs were filed in the Court of Appeals, 
one by the Oregon Workers Compensation Attorneys Associa
tion and one by the Association of Workers' Compensation 
Defense Attorneys. The claimants' Bar's brief traced the his
tory of occupational disease legislation in Oregon and drew the 
correct conclusion that over the years the legislature had con
siderably broadened the coverage. Accord, James v. SAIF, 290 
Or 343,624 P2d 565 (1981). The brief discussed the Thompson 
and James decisions and from them would draw, as being 
correct, the rule applied by the referee in the cause at bar, i.e., 
that the claim is compensable if a worker suffers from a disease, 
and "on-the-job" exposure is a "material" contributing cause 
of the disease or aggravation of an underlying condition. 

In its amicus brief, the defense Bar criticized both the 
referee and the Board as having applied incorrect tests. The 
brief argues that the referee's test of "substantial contributing 
cause" flies in the face of the text of the statute and that the 
Board's test of "sole" causation is more restrictive than either 
the text of the statute or the decisions of the courts require. 
Amicus, based upon the text of the statute and upon the deci
sions in James and Thompson, suggested the following as the 
correct analysis: 

"1. Where the finder of fact cannot determine from the 
evidence whether or not the work environment was a cause of 
the disease condition, the claimant has clearly not carried the 
burden of proving compensability. 

"2. Where the weight of the medical evidence establishes 
that exposures both on and off the job bore some causal rela
tionship to the workers' condition, the claimant can carry the 
required burden if the evidence also establishes two additional 
elements: 
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"a. The off-the-job exposure is substantially different 
in some way that is significant in light of the causative 
mechanism of the particular disease. [Emphasis added.] 
This will normally require medical evidence. 

Cite as 235 C: 208 <12?C) 2-7 

"b. The on-the-job exposure is cf c kiud v.'hich the 
worker does not ordinarily [original emphasis] encounter 
anywhere but on the job. This will normally be a matter for 
lay testimony." 

Amicus then urged the Court of Appeals to review the evidence 
de novo in the light of the suggested test. 

The suggested analysis is seductive. It appears to take 
account, on a step-by-step basis, of the factors statutorily 
required to be established to present a compensable claim 
under the Occupational Disease Law. It is flawed, however, by 
imprecision in terminology. It speaks of "disease condition" 
and "condition," while the statute refers to a "disease or infec
tion."6 The difference in terminology prevents one from track
ing the words of the statute in the proceas of analysis. 

The statutory text requires for compensability that a 
disease meet two requirements: (1) The disease must arise out 
of arid in the scope of employment, and (2) the disease must be 
one to which the employe is not ordinarily subjected or exposed 
other than during a period of regular actual employment 
"therein."7 As usual, our task is to seek to discern legislative 
intent. 

It is apparent that given the broad range of "disease" 
or "infection" with which claims under the Occupational Dis
ease Law maybe concerned, administrative and judicial hold
ings concerning a particular claim may not be transferrable to 
the subject matter of other claims. In other words, as the 
emphasized language from amicus' brief recognizes, decisional 
language appropriate to the issue of compensability of a partic
ular disease may not be relevant to another disease and differ
ent circumstances. See, James v. SAIF, supra, 290 Or at 351. 

It should also be kept in mind that a disease or infec
tion may give rise to a compensable claim for injury rather than 

308 ; Dethlefs v. Hyster Co. 

for occupational disease.8 In such cases, the second require
ment, that concerning exposure, is not applicable. James v. 
SAIF, supra, 290 Or at 348. 

8 Those words bear the judicial gloss of our decisions in Beaudry v. Winchester 
Plywood Co., 255 Or 503, 469 P2d 25 (1970), and Weller i>. Union Carbide, supra. 

7 We do not understand to what "therein" refers or how that word adds to the 
sentence. 

8 For a discussion of cases concerning the compensabilty of disease prior to the 
enactment of the Occupational Disease Law in 1943, see Lafky, Compensability of 
Occupational Disease Under Oregon Workmen's Compensation Law, 2 Willamette L. 
J . 16 (1962) and Lent, Compensability of Non-occupational Disease, 2 Willamette L. J 
24 (1962). 
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A claim may be for a non-infectious disease, such as a 
neurosis or other mental illness, as in James. A claim could be 
for an infectious disease, such as brucellosis contracted by a 
veterinarian whose vocation required contact with farm ani
mals that did not occur off the job. A claim may be made for a 
disease of unknown causation. A claim may be made for a 
disease due to an employe's hypersensitivity to particular pro
teins. As in this case, a claim may be made for a vasomotor 
rhinitis from exposure to certain chemicals and particulates. 
We do not pretend that these examples are exclusive, for we 
may be sure that a case will arise that does not fit neatly into 
any of these categories. 

It is medically accepted that a mental illness such as a 
neurosis may result from a kind of stress found both in the 
work place and at home. It may be that the worker is subject 
ordinarily to that kind of stress both on and off the job. Implicit 
in our decision in James v. SAIF, supra, is that one must then 
look either to the degree or to the quantum of stress on the job 
as compared to that off the job to resolve the issue of compen
sability. 

As we noted in James, it is essentially the same analy
sis we applied in Beaudry v. Winchester Plywood Co., 255 Or 
503,469 P2d 25 (1970). There the worker's pre-existing bursitis 
was aggravated. There the evidence from claimant's doctor was 
that although claimant's physical activities off the job could 
aggravate his bursitis, his "most traumatizing activity" was 
vibration encountered at his work station. We held that this 
evidence would support a finding that the aggravation of the 
bursitis was the result of a "situation" to which claimant was 
not ordinarily exposed or subjected other than in the course of 
his regular employment. Id., 255 Or at 515. 
Cite as 295 Or 2y8 (1983) L'OS 

The analysis employed in Bcawiry and J aims is not 
appropriate.to the claim of a worker who suffers an indivisible 
disease that is the result of two kinds of causative agents, both 
ordinarily encountered* causative agent "A" on the job and 
causative agent "B" off the job, where either alone would have 
produced the same disease. The text of the statute does not 
provide a clear answer as to compensability. Did the legislature-
intend that this hypothetical claimant hot be compensated 
because the disease he suffered was in part actually caused by 
agent "B"? Did the legislature intend that he should be com
pensated because the disease he suffered was in part actually 
caused by agent "A" and he did not encounter agent "A" at all 
except on the job? The language of O R S 656.802(1) (a) permits 
both questions to be answered in the affirmative. The general 
policy of the legislature as expressed in ORS 656.0 1 2 9 may be 
summarized as requiring industry to bear the costs of injury or 
disease to workers, just as industry must do with respect to 
damage to machinery, and to avoid "common law" litigation by 

3J0_ . Dothlcfs v. Hyater Co. 

granting to employers immunity against liability for "compen
sable injuries," ORS 656.018.10 V/e believe it to be in accor
dance with that policy to construe the language of the 
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subsection so as to bar compensability if causative agent "R" 
plays other than a minor part in producing the indivisible 
disease. To express it conversely, we conclude that if a causa
tive agent at the work place and a causative agent away from 
the work place are different in kind and concur to cause an 
indivisible disease which requires medical services or causes 
disability, a claim therefor is compensable if the causative 
agent at the work place is the major cause of the disease. 

We turn to the disposition of this part icular case. The 
Court of Appeals found that this claimant's rhinitis was not an 
indivisible disease. That court found that the disease was 
divisible into vasomotor rhinitis and allergic rhinitis. There 
was evidence that claimant's vaspmotor rhinitis and resulting 
headaches were caused by airborne pollutants at his work 
place. There was some opinion evidence that sources such as 
automobile exhaust fumes, which anyone may encounter, con
tain pollutants which could produce an "irritative" or vasomo
tor rhinitis. The Court of Appeals found as fact that the 
causative agents at the work place were "the major contribut
ing cause" of the vasomotor rhinitis and resulting headaches.11 

The claim for vasomotor rhinitis and related head
aches is compensable, just as the employer (at the administra
tive stage) conceded, and the claimant is entitled to 
compensation by way of medical services lor his vasomotor 
rhinitis and related headaches. Whether he has been disabled 
thereby, either temporarily or permanently, is a matter now to 
be reached in the administration and management of this 
claim in the manner specified by law. 

Affirmed and remanded to the Workers' Compena-
tion Board for further proceedings. 

0 ORS 656.012 provides: 

"(1) The Legislative Assembly finds that: 

"(a) The performance of various industrial enterprises necessary to the 
enrichment and economic well-being of all the citizens of this state will 
inevitably involve injury to some of the workers employed in those enterprises; 
and 

"(b) The method provided by the common law for compensating injured 
workers involves long and costly litigation, without commensurate benefit to 
either the injured workers or the employers, and often requires the taxpayer to 
provide expensive care and support for the injured workers and their depen
dents. 

"(2) In consequence of these findings, the objectives of the Workers' Compen
sation Law are declared to be as follows: 

"(a) To provide, regardless of fault, sure, prompt and complete medical 
treatment for injured workers and fair, adequate and reasonable income bene
fits to injured workers and their dependents; 

"(b) To provide a fair and just administrative system for delivery of 
medical and financial benefits to injured workers that reduces litigation and 
eliminates the adversary nature of the compensation proceedings, to the 
greatest extent practicable; 

"(c) To restore the injured worker physically and economically to a self-
sufficient status in an expeditious manner and to the greatest extent practica
ble; and 

"(d) To encourage maximum employer implementation of accident 
study, analysis and prevention programs to reduce the economic loss and 

" human suffering caused by industrial accidents." 
1 0 It is arguable that an action for damages may be maintained against an 

employer of the worker if a disease or injury is not "compensable." 
1 1 On the other hand, the Court of Appeals found that claimant's allergic 

rhinitis was not caused by factors to which he was exposed at the work place. Although 
that court made no specific finding, inherent in its decision that the allergic rhinitis is 
not compensable is a finding that the claimant was ordinarily exposed away from work 
to house dust, house dust mites, new mown grass and other stimuli which produced his 
allergic response and the symptoms thereof encompassed in the diagnosis of allergic 
rhinitis. -1412-
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R O B E R T S , J . 

The Court of Appeals decision is affirmed. 

* Judicial Review from Workers' Compensation Board. (No. 79-09937) 60 Or App 
507,655 P2d 214 (1982). 

450 SAIF v. Maddox 

This workers' compensation case presents the ques
tion whether the compensability of a claim must be determined 
finally before the extent of disability may be litigated. Specifi
cally, S A I F Corporation asks this court to determine whether 
the Workers' Compensation Board and its referees have juris
diction to enter orders rating extent of disability where the 
condition of claimant previously has been found to be compen
sable but that issue is the subject of a pending appeal. 

This case has been in litigation since May, 1977.1 

Because of the protracted litigation the issue of compensability 

•As set out in the Court of Appeals opinion: 

"The precise chronological history is as follows: 

"May 2,1977: Claimant requests hearing on denial 

C O R P O R A T I O N , 
Petitioner on Review, 

v. 
MADDOX, 

Respondent on Review. 
(CA A23313, S C 29212) 

R O B E R T S , J . 

of claim. 

"January 31, 1978: Referee reverses denial and 
orders SAIF to accept claim. 

March 21,1979: Board on review affirms referee 
on compensability. 
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Cite ar. 295 Or -148 (1983) 

had not been ultimately determined until aftev claimant had 
begun the process of, and received an award for, his extent of 
disability. A summary of the procedure can be briefly stated. 
The referee and the Board originally found claimant's condi
tion to be compensable. That was appealed through the Court 
ol" Appeals to this court. We remanded and the Board then 
Inund the condition not to be compensable. In the meantime 
i-laimant appealed from a determination order which did not 
jjrant'an award of permanent disability. The referee made an 
award of permanent total disability but the Board reversed the 
referee because it had already determined on remand the claim 
was not compensable. Also meanwhile, S A I F had filed a 
motion with the Board to dismiss claimant's request for a 
hearing on the extent of disability contending the referee did 
not have jurisdiction to consider extent of disability while the 

"November 16,1979: 

"February 19,1980: 

"April 17,1980: 

"June 30,1980: 

"January 20, 1981: 

"March 9,1981: 

"December 7,1981: 

"December 7,1981: 

"December 28, 1981: 

"December 31,1981: 

"January 6, 1982: 

"September 29,1982: 

Claimant requests hearing on 
extent of disability. 

Court of Appeals affirms 
(without opinion) the Board's order 
in compensability case. Maddox v. 
SAIF, 44 Or App 520, 605 P2d 1391 
(1980) . 

SAIF files motion with Board to 
dismiss requested hearing on 
extent while compensability issue 
was pending on appeal through the 
courts. 

Referee awards claimant permanent 
total disability. 

Supreme Court remands 
compensability case to Court of 
Appeals for reconsideration in 
light of James u. SAIF, 290 Or 
343,624 P2d 565 (1981). Maddox 
v. SAIF, 290 Or 357,624 P2d 570 
(1981) . 

Court of Appeals remands 
compensability case to Board. 
Maddox v. SAIF, 51 Or App 2,624 
P2d 643 (1981). 

Board on remand holds claim 
not compensable. 

Board on review of extent case 
reverses referee on the basis of 
its holding the claim not 
compensable. 

Board denies SAIF's motion 
for reconsideration and explains 
why it did not grant SAIF's motion 
to dismiss. 

Claimant seeks judicial 
review of Board's December 7th 
order on compensability. 

SAIF files petition fqr 
judicial review of December 7,1981 
order on extent of disability. 

Court of Appeals holds claim 
compensable. Maddox v. SAIF, 59 Or 
App 508, 651 P2d 180 (1982)." 

December 8,1982: Court of Appeals holds the Board and referee had jurisdiction to 
decide extent of disability. 
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compensability issue was st i l l pending on appeal. The Board 
denied SAIF's motion. Claimant appealed the denial of com
pensation and the Court of Appeals reversed and remanded for 
reinstatement of the referee's order; 59 Or App 508, 651 P2d 
ISO (1982). SAIF separately appealed the Board's denial of its 
motion and the Court of Appeals affirmed, remanding the case 
ior review by the Board on the extent of disability question. 

452 SAIF v. Maddox 

The Board by letter to the parties stated that no action would 
be taken unt i l the issue raised by SAIF is finally resolved. 
Thus, a determination by the Board of claimant's extent of 
disability awaits our decision on whether the referee had juris
diction to decide the extent of disability issue when comperi ; 

sability had not been finally adjudicated. 

SAIF argues that ORS chapter 19 applies to workers' 
compensation proceedings when a case has been appealed to 
the Court of Appeals f rom the Board level. SAIF's position is 
that under ORS chapter 192 once an appeal has been taken, 
"the lower court cannot proceed in any manner so as to affect 
the jurisdiction acquired by the appellate court or defeat the 
right of the appellants to prosecute the appeal wi th effect." 
State v. Jackson, 228 Or 371, 382, 365 P2d 294 (1961). SAIF 
maintains that a determination of extent of disability "affects" 
the appeal of compensability although i t fails to demonstrate 
how the compensability appeal is affected except to point out 
that SAIF was required to pay permanent total disability after 
the referee decided in favor of claimant on the extent of dis
ability and continued to pay unt i l the Board reversed the 
referee.3 

Our examination of ORS chapter 19 satisfies us that i t 
has no application to appeals f rom administrative tribunals, 

Cite as 295 Or 448 (1983) 453 

Throughout ORS chapter 19 reference is made to appeals f rom 
the t r ia l courts, never to appeals f rom an administrative 
agency. The workers' compensation statutory scheme contains 
its own provisions governing appeals. ORS 656.298, for exam
ple, specifically instructs litigants how to process an appeal to 
the Court of Appeals and sets for th the scope of that court's 
review. 

2 S A I F sets out in its brief only O R S 19.033(1) which provides: 

"When the notice of appeal has been served and filed as provided in O R S 
19.023, 19.02G and 19.029, the Supreme Court or the Court of Appeals shall have 
jurisdiction of the cause, subject to a determination under O R S 2.520, but the trial 
court shall have such powers in connection with the appeal as are conferred upon it 
bylaw." 

and O R S 19.190(1) which provides: 

"The decision of the court to which the appeal is made shall be entered in the 
journal, and the cause remitted by mandate to the court below for further proceed
ings as therein directed. If a new trial is ordered, upon the receipt of the mandate by 
the clerk of the court below, the decision and order shall be entered in the journal 
and thereafter the cause shall be deemed pending and for trial in such court, 
according to the directions of the court to which the appeal i9 made. I f a new trial is 
not ordered, upon the receipt of the mandate by such clerk, a judgment or decree 
shall be entered in the journal and docketed in pursuance of the direction of the 
court to which the appeal is made, in like manner and with like effect as if the same 
was given in the court below." 

3 The Court of Appeals ordered the reinstatement of the referee's order pend
ing Board review on remand. We assume claimant is being paid permanent total 
disability while this case is on review. 
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I n rejecting SAIF's argument that ORS chapter 19 
applies to appeals f rom the Workers' Compensation Board we 
conclude that ORS 656.313 is controlling on the issue raised in 
this case. A t the time of claimant's claim of disability, ORS 
««i0.313(l) provided: 

"(1) Filing by an employer or the State Accident Insur
ance Fund Corporation of a request for review or court appeal 
shall not stay payment of compensation to a claimant."4 

SAIF contends this provision only requires the insurer to com
mence processing the claim whether or not an appeal is taken. 
According to SAIF this entails the following: 

" 1 . Payment of time loss until claimant is medically sta
tionary. 

"2. Gathering medical information to determine the 
extent of the disability, i f any. 

"3. Providing medical care and treatment to claimant. 

"4. Presentation of medical and other information to 
closing and evaluation when it appears that claimant is medi
cally stationary. 

"5. And of course, the insurer must then pay any amount 
awarded under the Determination Order." 

SAIF's position is that once these requirements have 
been complied wi th , ORS 656.313(1) has no further application 
because its purpose has been met, i.e., "the insurer has been 
prevented f rom withholding funds f rom a claimant through a 
lengthy appeal period and thus starving h im into accepting a 
settlement i n order to provide for himself and his family." A t 

454 SAIF v. Maddox 

argument SAIF stated its position to be that after a determina
t ion order on extent of disability, the referee and Board must 
forestall all further consideration unt i l compensability has 
been finally determined. 

We do not read ORS 656.313(1) to be so restrictive, 
particularly in light of amendments which have been made by 
the legislature while this case has been winding its way through 
the courts and back through the administrative process. In 
1979 the legislature added subsections 3 and 4 to the statute. 
Subsection 3 is not pertinent here, but subsection 4 provides: 

"(4) Notwithstanding ORS 656.005, for the purpose of 
this section, 'compensation' means benefits payable pursuant 
to the provisions of ORS 656.204 to 656.208, 656.210 and 
656.214 and does not include the payment of medical serv
ices."5 

The statutes set out in subsection (4) to which "compensation" 
applies includes ORS 656.204, payment for death resulting 
f rom accidental injury; ORS 656.206, payment for permanent 

* O R S 656.313(1) presently provides: 

"Filing by an employer or the insurer of a request for review pr court appeal 
shall not stay payment of compensation to a claimant." 
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total disability; ORS 656.208, payment for death occuring dur
ing the payment of permanent total disability; ORS 656.210, 
payment for temporary total disability; ORS 656.212, payment 
for temporary partial disability; and ORS 656.214, payment for 
permanent partial disability. 

While subsection (4) of the statute was not i n exis
tence at the time of claimant's in i t ia l claim, i t was i n effect 
when claimant requested a hearing on the extent of disability. 
We cannot ignore i t , for i t clarifies the intent of the legislature 
to include wi th in the "compensation" that shall not be stayed 
under subsection (1) awards determining the extent of dis
ability. By providing that payment of disability i n any degree 
shall not be stayed, the legislature must have necessarily 
intended that a determination of extent of disability would not 
be stayed pending an appeal of compensability, for that would 
effectively defeat the purpose of subsection (1). We so hold. 

The Court of Appeals is affirmed. 
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IN THE COURT OF APPEALS: 
ADAMS v . SAIF CORPORATION 

David T. Adams, Claimant WCB 80-05781 
Michael N. G u t z l e r , P e t i t i o n e r ' s At to rney June 22, 1983 
D a r r e l l E. Bewley, Respondent's At to rney CA A25840 
Before B u t t l e r , P res id ing Judge, and Warren and Rossman, Judges 

C i t e as 63 Or App 550 (1983) 
552 Adams v. SAIF 

B U T T L E R , P. J . 
I n this workers' compensation case, claimant sought 

additional medical services pursuant to ORS 656.245. He 
appeals f rom the Workers' Compensation Board affirmance of 
the referee's opinion aff i rming SAIF's denial and refusing to 
award a penalty or an attorney fee. 

Claimant sustained an ini t ia l injury to his low back on 
February 7,1974. After one visit to the doctor for that injury, he 
was determined to be medically stationary and needed no 
further treatment. He was released to return to his regular job 
wi th the only restriction being to "avoid heavy labor." During 
the ensuing period of over five years, he submitted no claims for 
further medical treatment relating to his back injury. On June 
16,1979, claimant was holding the tongue of a boat trailer when 
he experienced back pain. He sought treatment f rom Dr. Ron-
ning, who submitted a Form 827 in which claimant's injury was 
described as resulting f rom "removing battery f rom auto
mobile." No mention was made of the incident involving the 
boat trailer. The only other report submitted by Dr. Ronning is 
dated September 6,1979, in which he says: 

"Mr. Adams was moving a boat on June 16, 1979 which 
caused strain to his lower back and a reaggravation of symp
toms of a previous injury." 

The report does not define further the "previous 
injury." We hold that claimant failed to submit sufficient 
evidence to establish that his back condition in 1979 was 
causally related to his work-related injury in 1974. We there
fore a f f i rm the Board's order denying compensability. 

SAIF concedes that i t erred in not issuing a denial 
when i t init ially received the claim for benefits under ORS 
656.245 and that its failure to do so is a proper basis for the 
assessment of a penalty and an attorney fee. Because the Board 
affirmed the referee's order that there was no legal basis for 
those assessments, we remand the case to the Board. 

Aff i rmed in part; reversed in part, and remanded for a 
determination of the amount of the penalty and attorney fees. 
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IN THE COURT OF APPEALS: 
JAMESON v. SA.IF CORPORATION 

W i l l i a m R. Jameson, Claimant WCB 81-01724 
A l l a n H. Coons, P e t i t i o n e r ' s At torney CA A26372 
D a r r e l l E . Bewley, Respondent's At torney June 22, 1983 
Before B u t t l e r , P res id ing Judge, and Warren and Rossman, Judges 

Cite aa 6.1 Or App 553 (1983) 555 

B U T T L E R , P. J . 

Claimant appeals f rom an order of the Workers' Com-
pensation Board, which reversed the referee and held that 
claimant's back condition was not compensable. We reverse. 

On October 10, 1979, claimant was employed by a 
company, then insured by SAIF, when he stepped into a hole, 
tripped, fell against the trunk of a tree with his right shoulder, 
lost his footing and rolled for some distance down a steep 
incline. He was treated init ial ly for injury to his right shoulder. 
On his second visit to the doctor, five days after the incident, 
claimant began to complain about pain in his low back. Prior to 
Iris industrial injury, claimant had had no back problems. He 
was treated conservatively for his low-back condition for quite 
some time. During a laminectomy, i t was discovered that 
claimant had a small lipoma in his back, which was then 
removed. When his symptoms did not subside, a second surgi
cal procedure was performed, at which time i t was discovered 
that claimant had a large lipoma in his back, perhaps the result 
of incomplete removal of the first lipoma. SAIF has denied the 
claim for the lipoma in claimant's back. The referee found the 
condition compensable, but the Board reversed, a f f i rming 
SAIF's denial. 

The medical evidence is ambiguous and inconsistent 
as to whether the accident aggravated claimant's lipoma or 
merely aggravated claimant's symptoms. SAIF argues that 
under the rule enunciated in Weller v. Union Carbide, 288 Or 
27, 602 P2d 259 (1979), and by this court in Cooper v. SAIF, 54 
Or App 659, 635 P2d 1067 (1981), rev den 292 Or 356 (1982), 
claimant does not have a compensable disability, because the 
accident.merely increased claimant's symptoms without wors
ening what SAIF contends is the underlying disease. We 
believe SAIF's argument misses two essential points: first, 
claimant's disability is the result of an accident and not an 
occupational disease, so Weller does not apply; and, second, the 
underlying cause of the disability is not the lipoma itself, but 
pressure on the nerve roots which causes the disabling pain in 
his injured back. I t is undisputed that claimant had no back 
pain of any kind prior to the job-related accident. I t is also 
undisputed that claimant suffered onset of pain after, and as a 
direct result of, the accident. 

556 Jameson v. SAIF 

Although each of the doctors expresses a different 
theory, and each theory is couched in terms of possibilities 
rather t han probabilit ies, the totality of the medical evidence 
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establishes that the work-related accident caused claimant's 
preexisting lipoma to increase the pressure on claimant's nerve 
roots, thereby causing symptoms of low back pnin requiring 

! treatment. Pressure on nerve roots was materially worsened by 
claimant's accident and is, therefore, compensable. 

Reversed and remanded for reinstatement of the ref
eree's order. 

IN THE COURT OF APPEALS: 
KOCIEMBA v . SAIF CORPORATION 

Leroy Kociemba, Claimant WCB 81-06016 
Charles S. Tauman, P e t i t i o n e r ' s At to rney CA A25163 
Dar reH E. Bewley, Respondent's At to rney June 22, 1983 
Before B u t t l e r , P res id ing Judge, and Warren and Rossman, Judges 

Cite as 63 Or App 557 (1983) 559 

B U T T L E R , P. J . 
Claimant appeals f rom an order of the Workers' Com

pensation Board, which affirmed the referee's f inding of com
pensability, reversed the referee's f inding of permanent total 
disability, refused to award attorney fees on Board review and 
remanded the case to SAIF. We a f f i rm in part, reverse i n part 
and remand to the Board for further proceedings. 

Stated briefly, in 1965 claimant sustained a severe 
injury to his left leg i n a job-related accident for which SAIF 
accepted responsibility. Later, he developed osteomyelitis in 
his leg as a direct result of that injury. St i l l later, he developed a 
disabling low-back condition and a peptic ulcer, both of which 
he claimed to be related to his leg injury. SAIF denied the 
compensability of both of those conditions at the time of the 
hearing involved in this appeal. The referee found that both 
claimant's low-back condit ion and his peptic ulcer were 
causally related to his 1965 compensable injury. Although the 
referee found that the ulcer condition was not medically sta
tionary, he awarded claimant permanent total disability, based 
on his left leg injury, his back condition and the ulcer. 

The Board, on SAIF's appeal, a f f i rmed compen
sability of the back and ulcer and agreed that claimant's ulcer 
condition was not medically stationary. Notwithstanding the 
latter finding, which, standing alone, was a sufficient basis for 
refusing to determine the extent of claimant's disability, the 
Board rendered what appears to be an extended advisory opin
ion that claimant would not be entitled to an award of perma
nent t o t a l d i s a b i l i t y , because his r e fusa l to undergo 
recommended medical treatment (amputation of his left leg) 
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was unreasonable.1 See demons v. Roseburg Lumber Co., 34 Or 
App 135, 578 P2d 429 (1978). That issue was not before the 

560, Kociemba v. SAIF 

Board, and i t acknowledged that in its conclusion when i t 
stated that i t would abstain f rom rating claimant's disability, 
which " w i l l be the concern of the Evaluation Division once 
claimant becomes ful ly stationary f rom all of his compensable 
conditions." Given that conclusion, the Board properly 
reversed the referee's disability award and remanded the claim 
to SAIF for payment of medical benefits for all o f claimant's 
compensable conditions and for payment of time loss benefits. 

Both SAIF and claimant agree that i t was error for the 
Board and the referee to address the issue of the extent of 
claimant's disability after i t was established that his ulcer 
condition was not medically stationary. As indicated above, we 
agree wi th the parties' concession and hold that the extent of 
disability was not properly before the referee or the Board. 
Although the Board reached that conclusion, i t purported to 
decide that claimant should not be awarded permanent total 
disability because of his unreasonable refusal to accept recom
mended medical treatment. That issue was not before the 
Board either. We a f f i rm the Board's order on compensability 
and its ultimate disposition in remanding the case to SAIF. 

Claimant's second assignment of error is based on the 
Board's refusal to award him attorney fees on Board review. A t 
the time of the hearing, SAIF had denied compensability of 
claimant's low-back condition and ulcer. The referee held that 
those conditions were compensable. SAIF requested Board 
review of the referee's order in its entirety. Although the Board 
reversed a portion of the referee's order, i t affirmed that por
tion reversing SAIF's denials for the low-back and ulcer condi
tions. Under ORS 656.386(1), payment of attorney fees by the 
insurer is authorized when a claimant successfully challenges a 
denial and f inal ly prevails in a review by the Board. The Board 
erred in refusing to award attorney fees in this case. 

We af f i rm the Board's f inding of compensability of 
claimant's back and ulcer conditions, its reversal of the ref
eree's premature determination of the extent of disability and 
its remand of the case to SAIF; we reverse the denial of 
attorney fees for services on Board review. 

Aff i rmed in part; reversed in part, and remanded to 
Board to f ix the amount of attorney fees for claimant on Board 
review. 

1 The Board stated that, given the history of claimant's difficulties with his leg, 
"amputation does not appear an 'extreme' medical alternative." In demons v. Rose
burg Lumber Co., 34 Or App 135, 578 P2d 429 (1978), we stated: 

"* * * The relevant inquiry is whether, if compensation were not an issue, on 
ordinarily prudent and reasonable person would submit to the recommended 
treatment. Such a determinaton must be based upon all relevant factors, including 
the worker's present physical and psychological condition, the degree of pain 
accompanying and following his treatment, the risks posed by the treatment and 
the likelihood that it. would significantly reduce the worker's disability. * * *" 34 Or 
App at 139. 
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IN THE COURT OF APPEALS: 
CHIAPUZIO v. SAIF CORPORATION 

Douglas S. Chiapuzio, Claimant WCB 80-01301 
Samuel A. H a l l , J r . , Pe t i t ioner ' s Attorney CA A26187 
Donna M. Parton, Respondent's Attorney June 22, 1983 
Before B u t t l e r , Presiding Judge, and Warren and Rossman, Judges 

652 . Chiapusic v. SAIF 

ROSSMAN, J . 

Claimant appeals f rom a decision of the Workers' 
Compensation Board that reversed the referee's order and 
reinstated SAIF's denial. Simply put, the issue to be decided is 
whether the finger of causation for claimant's back condition 
points more to his "on-the-job" activities as a m i l l worker or 
more to his "off-the-job" activities as a basketball player. We 
hold that claimant has met his burden of proving that he has 
sustained an occupational disease and reverse. 

I n Apr i l , 1979, claimant, while a student at Lewis and 
Clark College, was working out w i th weights when he began to 
notice back pain. Claimant saw his father, who is a physician, 
for this condition on June 12, 1979. Sometime in mid-June, 
1979, he began working for Coos Head Timber Company on the 
"swede chain." This job required h im to sort and pul l timber 
consisting of two by fours, two by sixes, two by tens, and some 
four by sixes and four by eights, all ranging up to 20 feet in 
length. Af ter three days, he was transferred to the "green 
chain," which required h im to pul l very large timbers ranging 
in dimensions f rom three by 12, to six by 24 and up to 30 feet 
long. Af ter a couple of days on the green chain, he was trans
ferred back to the swede chain, where he continued to work 
through July, 1979. I n August, 1979, he was transferred to the 
lathe mi l l which involved substantially lighter work. Claimant 
left work on August 24 to return to school. 

Concurrent w i th his employment i n early July, 1979, 
claimant began playing in a summer basketball program. He 
played for periods of one to two hours, three or four times per 
week. This continued for approximately two weeks before he 
quit playing basketball on the advice of Dr. Holbert. On July 
19,1979, he was seen by the doctor, who reported that he was 
doing better and advised him to continue to avoid the summer 
basketball program. On July 30, 1979, Dr. Holbert again saw 
him and recommended that he quit doing heavy l i f t ing . On 
August 13,1979, the doctor noted that he was somewhat better 
now that he was doing lighter work at the lathe m i l l . On 
September 9,1979, Dr. Holbert again saw claimant and noted 
that he had become worse. His condition continued to deterio
rate un t i l December, 1979, when he had a laminectomy. 
Cite as 63 Or App 650 (1983) 6S3 

Only two medical opinions have been submitted on 
the issue of causation. The f i rs t is that of Dr. Schostal, who 
merely states that i t is reasonable to assume that claimant's 
injury is work related. The second opinion is given in the 
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reports and deposition of Dr. Holbert, the treating physician. 
He states that both claimant's playing basketball and his l i f t 
ing at work were aggravating factors i n his back condition. He 
further states: " I th ink probably the l i f t i ng was a greater fac
tor." We f ind that this meets claimant's burden of proving that 
his back condition is an occupational disease. SAIF v. Gygi, 55 
Or App 570, 639 P2d 655 (1982). 

Reversed and remanded for reinstatement of the ref
eree's order. 
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698 SAIF v. fkiri...yo !. 

R I C H A R D S O N , P . J . 

The issue in this workers' compensation case is 
whether the Leonettis, doing business as Dip N Donut Restau
rant are noncomplying employers. The referee held that SAIF 
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was the insurer and consequently that the Leonettis were 
complying employers. The Workers' Compensation Board 
adopted the referee's opinion. 

The facts underlying the issue are not disputed. Frank 
Leonetti owned and operated a business as a sole proprietor 
known as Leonetti Food Service. Commencing June 15,1979, 
that business entered into an agreement wi th SAIF for work
ers' compensation coverage. SAIF fi led a guaranty contract, 
SAIF No. 398084, wi th the Workers' Compensation Depart
ment pursuant to ORS 656.419. Subsequently, the Leonettis 
joint ly purchased the Dip N Donut Restaurant. I n March, 
1980, the Leonettis contacted SAIF regarding coverage for the 
restaurant. SAIF sent an application and advised them that 
the restaurant business could be added to the existing policy 
covering the food service business i f the ownership was identi
cal, i.e., a sole proprietorship of Frank Leonet t i . SAIF 
explained that, i f the restaurant business was under different 
ownership, a new policy would have to be issued wi th addi
tional fees. 

There followed a series of telephone conferences 
between SAIF employes and the Leonettis or their employes 
regarding an appropriate application for coverage of the res
taurant business. No proper application was received, and no 
fee was paid for coverage of the restaurant business. However, 
in late March, 1980, during the time that the discussions were 
going on, SAIF fi led a guaranty contract wi th the Department 
to provide coverage for the Dip N Donut Restaurant. The 
contract listed the business as a partnership and included the 
same SAIF number as the guaranty contract for the food 
service business. SAIF asserted that the guaranty contract was 
filed due to a clerical error. The Department sent the Leonettis 
a letter not ifying them that a guaranty contract for the restau
rant had been filed and included a notice of compliance for the 
restaurant business. 

On May 31,1980, SAIF sent a notice of termination of 
coverage of the food service business to Frank Leonetti because 
Cite as 63 Or App 696 (1983) ' 699 

the required renewal fee had not been paid. The notice desig
nated the employer as Leonetti Food Service and contained 
SAIF's number used in the previously filed guaranty contracts 
for both businesses. The notice contained no reference to the 
guaranty contract for the Dip N Donut Restaurant. The termi
nation was to be effective on June 30,1980. The Department 
received a copy of the termination notice and sent an addi
tional notice to Frank Leonetti and indicated his obligation to 
provide coverage for the food service business. 

A n employe of the Dip N Donut Restaurant was 
injured on July 28,1980. She filed a claim that was ultimately 
denied by SAIF on the ground that SAIF did not provide 
coverage for the restaurant employes. SAIF requested that the 
Department designate the restaurant as a noncomplying 
employer and process the claim under ORS 656.576 et seq. 
When the Department declined that request, SAIF requested a 
hearing on the status of the restaurant business and appeals 
the adverse ruling. 
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Although SAIF made a number of contentions at the 
hearing, i t advances only one argument in this appeal. SAIF 
contends that i t entered into a single contract of insurance to 
cover Frank Leonetti as a sole proprietor of Leonetti Food 
Service and the Dip N Donut Restaurant. The guaranty con
tracts separately filed were under the same policy number. I t 
argues that the termination of that single policy prior to the 
employe's injury clearly shows there was no coverage for the 
claim. I n essence, SAIF argues that i t cancelled the policy 
number 398084 and not just the guaranty contract relating to 
the food service business. 

ORS 656.419, relating to guaranty contracts, sets 
forth what they must contain including an agreement by the 
insurer to pay all compensation imposed on the employer 
designated. That statute provides in part: 

"(5) Coverage of an employer under a guaranty contract 
continues until canceled or terminated as provided by ORS 
656.423 or 656.427." 

Pursuant to ORS 656.427, to terminate coverage an insurer 
must not i fy the employer and the Department. 

700 SAIF v. Harrington 

SAIF filed two separate guaranty contracts; one cov
ering Leonetti Food Service as a sole proprietorship and one 
covering Dip N Donut Restaurant as a partnership. The termi
nation notice submitted by SAIF in May, 1980, by its terms 
related only to the guaranty contract for Leonetti Food Serv
ice. That notice did not operate to cancel coverage under the 
other separate guaranty contract for the restaurant. SAIF 
presented testimony that a business under different ownership 
could not be included in another contract of insurance. The 
guaranty contracts were for separate businesses under sepa
rate ownerships. A termination notice which clearly indicated 
cancellation of coverage for a designated business does not 
operate to cancel the guaranty contract for the other distinct 
business. Although SAIF may have considered that its con
tracts wi th the two Leonetti businesses had been terminated, a 
guaranty contract remains in effect unt i l terminated pursuant 
to statute. ORS 656.419 controls the liability of a carrier f i l ing a 
guaranty contract for an employer, and liability is not termi
nated unt i l that contract is cancelled pursuant to statute. I f the 
contract of insurance between the carrier and the employer is 
terminated, the guaranty contract must also be terminated to 
relieve the carrier of responsibility to cover the risk. The guar
anty cont ract covering Dip N Donut Restaurant was not termi
nated prior to the employe's injury. 

Aff i rmed. 
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IN THE COURT OF APPEALS: 
DAY v. SAIF CORPORATION 

Marquetta Day, Claimant WCB 81-06456 
David C. Force, Pe t i t ioner ' s Attorney CA A25900 
Donna M. Parton, Respondent's Attorney July 6, 1983 
Before B u t t l e r , Presiding Judge, and Warren and Rossman, Judges 

724 I ^ J L J ^ I E . 

B U T T L E R , P. J . 

Claimant appeals f rom an order of the Workers' Com
pensation Board, which reversed the opinion and order of the 
referee and granted SAIF's motion to dismiss. We af f i rm. 

Claimant's bilateral carpal tunnel syndrome was 
accepted as compensable by SAIF. Workers' compensation 
benefits were provided between November, 1978, and January 
14, 1980. A determination order was issued on December 14, 
1979, closing the claim and awarding claimant time loss bene
fi ts and permanent partial disability. There was no appeal f rom 
that order. On January 14,1980, SAIF denied responsibility in 
total for claimant's carpal tunnel syndrome on the basis of a 
report f rom Dr. Emori, dated December 14,1979, in which the 
doctor stated that he believed that the syndrome was not relted 
to her work activities. Claimant requested a hearing, following 
which the referee issued his opinion and order on May 14,1981, 
overturning the denial. The referee stated: 

"(1) Claimant's claim for bilateral carpal tunnel syn
drome resulting from compensable injuries from her employ
ment at Glendale Plywood Company is remanded to the SAIF 
Corporation for reacceptance of her claim and for payment of 
all workers' compensation benefits to which she is entitled 
including, but not limited to, medical services which have not 
yet been provided or paid for and the permanent partial dis
ability awards previously granted to her." 

On May 29, 1981, SAIF submitted an "Insurer's 
Report" (Form 1502) to the Workers' Compensation Depart
ment, which contained a comment that i t was submitted for 
administrative purposes only and that the referee's order 
required only that the claim be accepted. On June 25, 1981, 
SAIF notified claimant's counsel that i t did not intend to 
reopen the claim. Claimant requested a hearing based on 
SAIF's unreasonable refusal, resistance or delay in complying 
wi th the f i rs t order, contending that the order required reopen
ing the claim notwithstanding the f inal determination order. 
On March 12, 1982, a second referee issued an "Opinion and 
Order on Mot ion ," denying SAIF's motion to dismiss and 
ordering that the claim be remanded for closure. SAIF 
requested Board review of that order. I n its order on review 

Cite as 63 Or App 722 (1983) 725 

issued August 30,1982, the Board reversed the second referee's 
order and noted: 
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"* * * [The first] [r]eferee['s] order did net order1 ui 2 claim 
reopened, but. reaccepted, and an order of reacceptance is not 
to be confused with or equated to an order to reopen a claim." 

The sole issue before the first referee was the pro
priety of SAIF's denial. Claimant does not contend that she 
filed an appeal f rom the December 14, 1979, determination 
order. Neither does she argue that her condition had worsened, 
nor does she refer to any evidence submitted to the referee that 
could have established that fact. I n the f i rs t opinion and order, 
the referee properly decided only the issue before him, i.e., the 
propriety of SAIF's denial. That order overturned the denial 
and remanded the claim to SAIF for reacceptance and for 
payment of all worker's compensation benefits to which claim
ant was entitled. 

Because a f u l l and final determination order, based on 
all of the available evidence, had already been entered, there 
was no need either for a reopening of the claim or a second 
determination order. The Board correctly determined that the 
first referee's opinion and order was only intended to order 
SAIF to re-accept the claim. SAIF did that, and we a f f i rm the 
Board's granting of SAIF's motion to dismiss. 

Aff i rmed. 

IN THE COURT OF APPEALS: 
FULGHAM v. SAIF CORPORATION 

George A. Fulgham, Claimant WCB 79-09355 
David C. Force, Pe t i t ioner ' s Attorney CA A26244 
Darrel l E . Bewley, Respondent's Attorney July 6, 1983 
Before B u t t l e r , Presiding Judge, and Warren and Rossman, Judges 

c i t e as 63 Or App 731__(_1983) _ 733 

B U T T L E R , P. J . 
Claimant 1 appeals f rom an order of the Workers' 

Compensation Board (Board) af f i rming the presiding referee's 
dismissal of claimant's request for hearing for want of prosecu
t ion. We reverse. 

The facts relevant to this appeal are not i n dispute. On 
October 29,1979, claimant filed, pro se, a request for hearing, 
contesting the denial of his claim for compensation. On Janu
ary 16,1980, an Ontario lawyer, Bentz, notified the Board that 
he would be representing claimant at the hearing. The Board 
notified the parties on March 6,1980, of a pretrial conference 
set for A p r i l 2, 1980, in Ontario; however, SAIF notified the 
Board on March 19 that i t would be too inconvenient for any of 
its attorneys or representatives to attend a settlement con
ference in Ontario, and requested that a hearing be set. in Bend. 

1 During the course of this appeal, claimant died. His wife has been substituted 
as a party under O R S 656.204 and O R S 656.218. 
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On March 21,1980, claimant's Ontario attorney filed 
an application to schedule a hearing and on May 19, 1980, a 
notice of substitution of attorneys was filed indicating that 
claimant was represented by Cash Perrine, an attorney in 
Bend. On May 20,1981, the presiding referee ordered claimant 
to show cause why his request for hearing should not be dis
missed for his failure to apply for a hearing date. Claimant's 
Bend attorney filed a separate application to schedule the 
hearing on June 3, 1981. Although no hearing was scheduled, 
the order to show cause was vacated on July 2, because the 
Board's long-established practice had been to treat a request 
for a hearing date as an adequate response to an order to show 
cause. 1 

On July 20,1981, claimant's Bend counsel moved the 
Board for authorization to take the deposition of a witness. 
That motion was granted on September 8. Meanwhile, on July 
30, the presiding referee mistakenly ordered claimant's former 
counsel, Bentz, to attend a settlement conference. Bentz 
immediately notified the presiding referee of the error. None
theless, the presiding referee sent a letter, dated August 19, to 
Bentz advising h im that he should respond to the motion for 
deposition as an adverse party to claimant. 

734 Fulgham v. 3AIF 

On August 21, claimant's Bend attorney wrote the 
Board requesting a telephone settlement conference as an 
apparent substitution for the one that Bentz had been mis
takenly ordered to attend. Bentz wrote to the presiding referee 
on August 28, asking him to stop sending notices and corres
pondence to him rather than to claimant and his current coun
sel in Bend. 

On January 28,1982, a notice of hearing to be held in 
Ontario was issued and sent to claimant. SAIF moved to 
postpone that hearing and to have i t reset i n Bend, where all of 
the parties were located. On February 22,1982, that postpone
ment was granted. 

A t an unspecified, but later, date the Board sent some
one (the record does not disclose whom), a notice that claimant 
would be ordered to show cause why his request for hearing 
should not be dismissed for failure to prosecute, unless claim
ant filed a th i rd application to schedule a hearing by March 24, 
1982. Apparently no th i rd application to schedule was filed, 
and on Apr i l 26, 1982, a show cause order was issued. Claim
ant's attorney thereupon filed an application to schedule a 
hearing. 

He was notified on June 9,1982, that filing an applica
t ion to schedule a hearing was an inadequate response to the 
show cause order and was given 15 days to respond further. 
Claimant's attorney failed to file any further documents, and 
on July 16, the presiding referee dismissed the request for 
hearing for failure to prosecute. The Board affirmed. 

In its order of dismissal, the Board relied on OAR 
436-83-310, which provides: 
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"A request for hearing may be dismissed for want of pros
ecution where the party requesting the hearing occasions delay 
of more than 90 days without good cause." 

That rule is conceded to have been validly adopted pursuant to 
the Administrative Procedures Act; however, there are no 
other rules setting fo r th the procedure by which the rule is to be 
effectuated. The prior practice of the Board in issuing orders to 
show cause why a case should not be dismissed, and in accept
ing a request for a hearing date as complying with that order, 
are procedures for carrying out the validly adopted rule. 
Although the validity of the former procedures is not before us, 

Cite as 63 Or App 731 (1983) 735 

they describe "the procedure or practice requirements of an 
agency," ORS 183.310(8),2 and constitute rules under the APA. 
However, i n the absence of a judicial declaration of invalidity, 
the procedures were binding on the Board un t i l repealed or 
amended according to procedures required by the APA. See 
Burke v. Children's Services Division, 288 Or 533,538,607 P2d 
141 (1980).3 

Here, the Board attempted to change its long-stand
ing procedures for enforcing the valid rule by publishing in its 
publication, "Case News and Notes," a statement 4 announcing 

' O R S 183.310(8) provides: 

" 'Rule' means any agency directive, standard, regulation or statement of 
general applicability that implements, interprets or prescribes law or policy, or 
describes the procedure or practice requirements of any agency. The term includes 
the amendment or repeal of a prior rule, but does not include: 

"(a) Unless a hearing is required by statute, internal management directives, 
regulations or statements which do not substantially affect the interests of the 
public: 

"(A) Between agencies, or their officers or their employes; or 

"(B) Within an agency, between its officers or between employes. 

" (b) Action by agencies directed to other agencies or other units of govern
ment which do not substantially affect the interests of the public. 

"(c) Declaratory rulings issued pursuant to O R S 183.410 or 305.105. 

"(d) Intra-agency memoranda. 

"(e) Executive orders of the Governor. 

"(f) Rules of conduct for persons committed to the physical and legal 
custody of the Corrections Division of the Department of Human Resources, the 
violation of which will not result in: 

"(A) Placement in segregation or isolation status in excess of seven days. 

"(B) Institutional transfer or other transfer to secure confinement status for 
disciplinary reasons. 

"(C) Disciplinary procedures adopted pursuant to O R S 421.180." 

3 I n Burke v. Children's Services Division, supra, 288 Or at 538, the court said: 

"It is true that a rule may be declared by a court to be invalid if it was adopted 
without the proper procedures. * * * In the absence of such a declaration, however, 
it remains an effective statement of existing practice or policy, binding on the 
agency, until repealed according to procedures required by the Administrative 
Procedures Act. Anagency may not rely on its own procedural failures to avoid the 
necessity of compliance with its rules." (Emphasis supplied.) 

4 T h e statement in "Case News and Notes" was: 

"When requests for hearing have been pending a long time without apparent 
action, the Hearings Division now issues Order to Show Cause why the request 
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736 Fulgham v. SAIF 

the change in its practice and stating that, wi th respect to 
orders to show cause issued after Apr i l 1,1982, an application 
to schedule would not be regarded as a sufficient response to 
the order. I n Burke u. Public Welfare Div., 31 Or App 161,165, 
570 P2d 87 (1977), we distinquished those agency pronounce
ments that need not be promulgated as a rule to be valid and 
those that do require promulgation under the APA. We stated: 

"The distinction between Wehrman [v. Public Welfare 
Div., 24 Or App 141,544 P2d 606, rev den (1976)] and Clark fv. 
Pub. Wei. Div., 27 Or App 473,556 P2d 722 (1976)] seems to be 
that in the former case the unpromulgated directive explained 
what was necessarily required by the existing rules, whereas in 
the latter case the directive was a policy-based interpretation 
of choice of an existing rule which could have been otherwise 
construed. The principle which emerges from these two cases 
is that an agency's pronouncement of how a validly promul
gated rule operates in a specific context need not itself be 
promulgated as a rule if the existing rule necessarily requires 
the result set forth in that pronouncement. There is no reason 
to require the formalities of rulemaking whenever an agency 
undertakes to explain the necessary requirements of an exist
ing rule. However, the interpretive amplification or refine
ment of an existing rule is a new exercise of agency discretion 
and must be promulgated as a rule under the APA to be valid." 
(Emphasis supplied.) 

There is nothing in OAR 436-83-310 that requires any 
particular procedure to effectuate i t ; either the former or "new" 
procedure, or some different method, could be used to carry i t 
out. Because the former procedure is not challenged and has 
not been judicially invalidated, we view the procedure outlined 
in the Board's periodical as being "the interpretive amplifica
t ion or refinement of an existing rule," a new exercise of agency 
discretion requiring promulgation as a rule under the APA in 
order to be valid. 

Cite as 63 Or App 731 (1983) 737 

Claimant fu l f i l l ed the requirements of the former pro
cedures in responding to the order to show cause. Furthermore, 
i f we examine the case under OAR 436-83-310, there is no 
evidence that claimant was responsible for the delays i n 
obtaining a hearing in this case. Rather, all of the delays appear 
to have been attributable to mistakes on the part of the Board 
or to requests for postponement by SAIF. I n either case, the 
Board erred in dismissing claimant's request for hearing for 
want of prosecution. 

Reversed and remanded for hearing before a referee. 

should not be dismissed as abandoned. The policy in the past was that an Applica
tion to Schedule for Hearing wa3 a sufficient response to the Show Cause Order. 
The Show Cause Order would be vacated, and the case would be sent to the 
Docketing Section. 

"Effective for Show Cause Orders issued after April 1, 1982, an Application to 
Schedule will no longer be regarded as a sufficient response to a Show Cause Order. 
After a Show Cause Order has been issued, the request for hearing will be dismissed 
unless good cause not to do so is shown notwithstanding submission of an Applica
tion to Schedule." 
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IN THE COURT OF APPEALS: 
FRAME v. CROWN ZELLERBACH 

William J . Frame, Claimant WCB 80-07617 
Robert K. Udzie la , Attorney for Pet i t ioner- CA A24057 

Cross-Respondent July 6, 1983 
J . P . G r a f f , Attorney for Respondent-Cross-Petitioner 
Before B u t t l e r , Presiding Judge, and Warren and Rossman, Judges 

Cite S3 C: Ay-p Si-7 (•: , _ cij 

R O S S M A N , J . 

Claimant appeals from an order of the Workers' Com
pensation Board denying authorization for a program of 
rehabilitation. Employer cross-appeals from the Board's order 
awarding claimant 40 percent permanent partial disability. We 
affirm the Board's order of permanent partial disability and 
reverse as to the program of rehabilitation. 

Claimant was working on the green chain at Crown 
Zellerbach on August 2,1978, when he slipped and fell, injuring 
his back. A determination order was issued in 1978 awarding 
time loss but no permanent partial disability. Claimant 
returned to work and, in February, 1979, reinjured his back. 
Following surgery, he again returned to work but suffered a 
recurrence of his symptoms. His doctor suggested a change in 
occupation. In March, 1980, claimant was released for work 
which did not require repetitive heavy lifting or bending. In 
June, 1980, he was examined at Orthopaedic Consultants, 
which found him to be medically stationary and in need of 
vocational assistance. In July, 1980, a determination order 
issued awarding 20 percent unscheduled low back disability. 

In June, 1980, a vocational rehabilitation evaluation 
was started, and in July, 1980, claimant was referred for 
employment reentry assistance. Ingram & Associates was the 
assigned vendor, and it determined that claimant had transfer
able skills and experience and began to assist him in finding 
employment. The Field Services Division then decided that 
claimant was not eligible for an authorized training program. 
Thereafter, in December, 1980, Ingram & Associates closed its 
file. 

After a hearing, the referee found that claimant was 
eligible for a work skills improvement program which Field 
Services Division has authority to provide. Claimant was 
awarded 30 percent permanent partial disability. The Board 
reversed the referee's finding that claimant was eligible for a 
work skills improvement program and increased the perma
nent partial disability award to 40 percent. The main issue is 
whether claimant is a vocationally handicapped worker eligible 
for vocational rehabilitation in an authorized training pro
gram. 
830 Frame v. Crown Zellerbach 

The administrative rule that governs this determina
tion, OAR 436-61-004(4) (as amended effective February 1, 
1978), provides: 
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"Vocationally handicapped worker means a worker who is 
unable to return to his regular employment because of perma
nent residuals of an occupational injury or disease, and who 
has no other skills, aptitudes or abilities which would enable 
him to return to gainful employment." (Emphasis supplied.) 

The evidence is clear that claimant is unable to return to his 
regular employment on the green chain because of permanent 
residuals of the 1978 occupational injury to his back. He cannot 
do repetitive heavy lifting or bending due to his low back injury. 
Employer contends, however, that claimant has other skills, 
aptitudes or abilities which would enable him to return to 
gainful employment, making retraining unnecessary. 
Employer also maintains that, because claimant can obtain 
work paying the minimum wage, he is gainfully employable and 
not eligible for retraining. 

Claimant is 42 years old and has a high school educa
tion. He worked for Boeing Aircraft from 1961 to 1969 as a 
drafter. The skills he developed at that job well over 14 years 
ago are the skills pointed to by employer to show his employ-
ability with transferrable skills. The state of the art has 
changed since 1969 when claimant was laid off by Boeing. The 
referee found that there was little evidence of claimant's cur
rent ability to use the skills he learned at Boeing. In fact, 
Ingram & Associates never measured his current skill ability in 
blueprint reading and in the use of measuring devices. 

Employer's other contention is that claimant pos
sesses skills and abilities sufficient to allow him to obtain 
gainful employment. This is obvious, employer maintains, 
from test results showing claimant to have "generally average" 
abilities together with employment offers to entry-level posi
tions paying minimum wages. 

The purpose of the workers'compensation legislation 
is to "restore the injured worker as soon as possible and as near 
as possible to a condition of self support and maintenance as an 
able-bodied worker." ORS 656.268(1). Workers' compensation 
was developed not just to compensate a worker who has been 
injured on the job, but also to enable the worker to reenter the 
Cite as G3 Or App 827 (1983) 331 

job market and become employed again in a position as near as 
possible in pay and status to the one the claimant has been 
forced by injury to leave. There are no specific guidelines to 
determine what "as near as possible" means; it must be deter
mined on a case-by-case basis. Gainful employment, in the 
light of the intent of the workers' compensation statutes (and 
the regulations of the Department), must bear a reasonable 
relationship to an individual's experience and background, 
including prior earnings. For example, it would be unrealistic 
to expect that a worker could be seen as having been restored to 
employment "as near as possible" to his or her former employ
ment if he was formerly a diesel mechanic and is now working 
at a fast food restaurant because that was the only job he could 
get without retraining. 

There is no requirement that a worker who has been 
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offered any job paying something, even minimum wage, is 
gainfully employable and therefore ineligible for retraining. 
This is especially true where a worker has held a job paying 
substantially more than the minimum wage. It would be unrea
sonable to require a worker who has gained experience over the 
years and worked his or her way up to a responsible, well-
paying position to start over at a job paying the minimum wage 
after being injured on the job. Here, the minimum wage jobs 
claimant can get pay less than one-third of his preinjury earn
ings and much less than he would be earning now if he had not 
been injured. While it may not be possible to retrain claimant 
so that he can reenter the job market and become employed at 
the same pay he would now be making if he had not been 
injured, it is possible, after retraining, for his earnings at a new 
job to be reasonably comparable. 

Orthopaedic Consultants found that claimant was in 
need of vocational assistance. The referee agreed, and so do we. 
Claimant should have a fair opportunity to be treated in the 
manner outlined by the workers' compensation statutes. We 
hold that he is entitled to a program of rehabilitation. 

Affirmed in part; reversed in part; and remanded to 
admit claimant to an authorized training program. 

IN THE COURT OF APPEALS: 
ARGONAUT INSURANCE CO. v. KING 

Michael J . King, Claimant WCB 80-07413 
Deborahs . MacMillan, Pet i t ioner ' s Attorney CA A23997 
Charles S. Tauman, Respondent's Attorney July 13, 1983 
Before B u t t l e r , Presiding Judge, and Warren and Rossman, Judqes 

Cite as 63 Or App 847 (1883) , 349 

W A R R E N , J . 

Argonaut Insurance Companies (Argonaut.) appen'? 
from an order of the Workers' Compensation Board directing it 
to accept King's claim for compensation. Argonaut asserts that 
the Board erred in two respects: (1) failing to grant its motion 
to dismiss the request for review on the ground that claimant 
did not mail the request to all parties within 30 days of the 
referee's order, as required by ORS 656.295(2), and (2) deciding 
that claimant suffered a "compensable injury" under ORS 
656.005(8)(a). We discuss only the first issue and reverse. 

The facts pertaining to the procedural issue are 
undisputed. Argonaut denied the claim, because it believed 
claimant's injury was not sufficiently work related to be com
pensable. On June 17, 1981, the referee entered an order 
affirming Argonaut's denial. By letter dated July 16, 1980, 
claimant requested that the Board review the referee's order. 
Claimant failed to send a copy of the request for review to 
Argonaut. On July 20, 1981, the Board received claimant's 
request. On receipt of a request for review, the Board's usual 
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practice is to mail a letter acknowledging its receipt of the 
request to all parties, including the insurer, within 48 hours. 
Although the record does not show when the Board's acknowl
edgment letter was sent, Argonaut moved to dismiss the 
request on July 24,1981. Argonaut argued that, under A Mar v. 
Silvercrest Industries, 30 Or App 281, 566 P2d 1217 (1977), the 
Board was required to dismiss the request for review, because 
claimant failed to comply with ORS 656.295(2).' 

ORS 656.289(3) provides, in part: 
"The order is final unless, within 30 days after the date on 

which a copy of the order is mailed to the parties, one of the 
parties requests a review by the board under ORS 656.295. 
* * *» 

ORS 656.295 provides, in part: 
"(1) The request for review by the board of an order of a 

referee need only state that the party requests a review of the 
order. 

850 Argonaut Insurance v. King 

"(2) The requests for review shall be mailed to the board 
and copies of the request shall be mailed to all parties to the 
proceeding before the referee." 

It is undisputed that claimant's request for review was 
timely, because it was mailed on the 30th day after the referee 
issued his order, and that claimant never sent copies of the 
request to the other parties. It is apparent from the record that 
Argonaut received actual notice of the request within four days 
of the Board's receipt of the request. The issue, therefore, is 
whether the Board lacked jurisdiction to review solely because 
he failed to send copies to Argonaut, which received actual 
notice of the request between 34 and 38 days after the referee's 
order. 

We addressed this issue under facts indistinguishable 
from those here in AMar v. Silvercrest Industries, supra. In 
Albiar, the claimant mailed his request for review to the Board 
27 days after the referee's order. The other parties received 
actual notice when they received the Board's acknowledgment 
of the request 33 days after the order. They received copies of 
claimant's request four months after the order. We said: 

"* * * [T]his court has been liberal in the application1 of 
statutory notice requirements in the context of workers' com
pensation. See, Nollen v. SAIF, 23 Or App 420, 542 P2d 932 
(1975), Sup Ct review denied (1976); Schneider v. Emanuel 
Hospital, 20 Or App 599,532 P2d 1146, Sup Ct review denied 
(1975); Stevens v. SAIF, 20 Or App 412, 531 P2d 921 (1975); 
Murphy v. SAIF, 13 Or App 105,508 P2d 227 (1973). * * •" 30 
Or App at 283. 

We noted, however, that our liberal interpretation of notice 
requirements was not unlimited, quoting Nollen v. SAIF, 23 Or 
App 420, 542 P2d 932 (1975), rev den (1976), which quoted 
Larson: 

1 Argonaut also argued below that the request for review should be dismissed, 
because claimant did not file his request within 30 days, as required by ORS 656.289(3). 
Argonaut did not renew this argument on appeal. 
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« . «* * » w j 1 0 i e i ( j e a j g ^ 0 ge|. a w a y f r o m cumbersome 
procedures and technicalities of pleading, and to reach a right 
decision by the shortest and quickest possible route. On the 
other hand, as every lawyer knows, there is a point beyond 
which the sweeping-aside of 'technicalities' cannot go, since 
evidentiary and procedural rules usually have an irreducible 
hard core of necessary function that cannot be dispensed with 
in any orderly investigation of the merits of a case. * * *" 3 

Cite as 63 Or App 847 (1983) 851 

Larson, [Workmen's Compensation Law 2, §78.10 (1973)].' 23 
Or App at 423." 30 Or App at 284. 

Applying Larson's rationale, we distinguished the four cases 
we had cited and affirmed the Board's dismissal of the claim
ant's request for review: 

"The previous cases construing notice requirements in the 
Workers' Compensation Act all involved actual notice which 
was timely. In this case, however, the notice to the parties of 
the Request for Board Review was not mailed by the party 
requesting review and, more significantly, was not effected 
within the statutory period. We conclude that the time within 
which notice of the Request is required to be given is 'an 
irreducible hard core of necessary function that cannot be 
dispensed with in any orderly investigation of the merits of a 
case.' Nollen v. SAIF, supra, at 423." 30 Or Appat 284.2 

In the four cases cited in A Ibiar, we held that a party's 
failure to comply strictly with the notice requirements of the 
Workers' Compensation Act did not preclude the reviewing 
body (the referee in Murphy, the circuit court in Stevens and 
the Board in Schneider and Nollen) from exercising jurisdic
tion in the absence of prejudice to the other parties. Those 
cases are distinguishable from Albiar. Schneider and Nollen 

2 The Board declined to follow Albiar v. Silvercrest Industries, Inc., 30 Or App 
281,566 P2d 1217 (1977), saying, in part: 

"We are concerned that the Court of Appeals' decision in A Ibiar was not made 
with complete understanding of Board procedures. Upon receipt of a request for 
review, the Board sends a computer-generated letter acknowledging the request to 
all parties-the claimant, the employer, the insurance carrier, if uny, and all 
attorneys of record. This acknowledgment letter is usually mailed within 24 to 48' 
hours of our receipt of a request for review and, since the acknowledgement letters 
started being computer-generated earlier this year, in no case has it taken more 
than seven days for the acknowledgment letter to be mailed. Thus, if the party 
requesting review does not serve copies of the request on the opposite parties, the 
Board's acknowledgment letter supplies actual notice of the request for review. 

< < • » * * • 

"Given the Board's almost instantaneous response to a request for review with 
an acknowledgment being sent to all parties, the parties' interest in knowledge of 
finality can be further compromised for a few more days if knowledge of the request 
for review comes from the Board rather than from the requestor. We simply cannot 
agree with the Albiar court that this possible additional delay of up to a few days 
amounts to 'ah irreducible hardcore of necessary function' that comes even close to 
outweighing 'the thwarting of the protective functions of the act' 3 Larson, supra, § 
78.10." 

If Albiar is wrong, it is for this court or the Supreme Court to say So. 
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852 Argonaut Insurance v. King 

involved the failure to comply with notice requirements in the 
sense that the party requesting review did not send notice to 
the other parties but instead sent timely notice to a person or 
entity in privity with the party. In Stevens, timely notice failed 
to include a statement of reasons why relief should be gran ted, 
but the claimant briefed and created a record on the only insue 
relating to compensability. Murphy involved failure of S A I F to 
give the claimant notice that a portion of his aggravation claim 
was denied and his right to request a hearing, but the claimant 
in fact obtained a hearing and presented evidence on the issue. 
In each case, the court held that the notice, although defective, 
was sufficient in the absence of prejudice. 

Argonaut does not argue that it was prejudiced, and we 
conclude that it was not. It received actual notice that claimant 
had requested Board review within four days of the Board's 
receipt of the request. Argonaut had time to file a motion to 
dismiss the request and, after the Board denied the motion, 
there is no evidence that it did not have time to prepare for the 
Board's review on the merits. 

Claimant argues that we should not follow Albiar, 
because it departed from the four cases referred to in it which 
held that strict compliance with notice requirements was not 
fatal to the jurisdiction of the reviewing board or court in the 
absence of prejudice. While it is true that A Ibiar did not discuss 
the question of prejudice, it is also true that only Albiar 
involved receipt of actual notice of the request for review after 
the statutory time for giving notice had expired. We conclude 
that Albiar is correct and that, when actual notice of a request 
for review is received after the time for giving notice has 
expired, prejudice is not a relevant consideration. See Ransom 
v. U.S. National Bank, 10 Or App 158, 499 P2d 1374 (1972).3 

We hold that compliance with ORS 656.295 requires 
that statutory notice of the request for review be mailed or 
actual notice be received within the statutory period. To hold 
otherwise would mean that if a request for review was made 

Cite as 63 Or App 847 (19S3) 353 

within 30 days, actual notice, whenever received, would be 
sufficient unless the party entitled to notice could show preju
dice. 

Reversed. 

3 A Ibiar has been the law of Oregon for five years. Had the legislature disagreed 
with our decision, it has had ample opportunity to register its disagreement. It has not. 
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IN THE COURT OF APPEALS: 
NELSON v. EBI COMPANIES 

P a t r i c i a R. Nelson, Claimant WCB 81-1037 
Richard W. Condon, Pe t i t ioner ' s Attorney CA A25536 
James N. Westwood, Respondent's Attorney July 27, 1983 
Before G i l l e t t e , Presiding Judge, and Warden and Young, Judges 

18 Nelson v. EBI Companies 

G I L L E T T E , P . J . 

Claimant appeals from an order of the W orkers' Com
pensation Board that reversed a referee's order awarding her 
25 percent unscheduled permanent partial disability and reins
tated a determination order that awarded her only 5 percent 
unscheduled disability. The Board held that claimant's failure 
to continue a weight loss program recommended by her physi
cians was keeping her from recovering from her injury as J olly 
as she otherwise would and downrated her degree of permanent 
partial disability accordingly. We affirm. 

Claimant is a 30-year old certified nurse's aid who 
sustained a lower back injury on June 18, 1979, when, in the 
course of her employment at a convalescent center, she 
attempted to grab a patient who fell while being moved from a 
wheelchair to a bed. Claimant is 5'4" tall and, at the time of 
injury, weighed 300 pounds. 

Dr. Stellflug, a chiropractic physician, initially 
treated claimant on June 20,1979. He diagnosed acute lumbar 
and cervical strains and, in his report of August 10,1979, noted 
that her obesity was prolonging her healing time. He referred 
her to Dr. Todd, an orthopedic surgeon, for evaluation. Dr. 
Todd's evaluation report concluded that claimant had sus
tained an acute low back strain and that "her only source of 
help" was weight reduction. 

In February, 1980, Dr. Stellflug referred claimant to 
Dr. Lautenbach, an internist. Dr. Lautenbach's March 7,1980, 
report confirmed the earlier diagnoses, noted that she was 
suffering from anxiety depression and acknowledged that her 
healing process was hindered by her excessive weight. Dr. 
Pasquesi examined claimant for evaluation on March 17,1980, 
at the request of respondent. At that time she weighed 290 
pounds. Dr. Pasquesi found no objective cause for her symp
toms "other than obesity and a large abdomen." He did note, 
however, that her subjective symptoms were consistent with 
lumbosacral instability. 

Apparently because of Dr . Pasquesi's report, 
respondent requested further information from Dr. Todd, who 
stated in a report dated June 27, 1980, that claimant had 
"concrete radiographic evidence of degenerative disc disease 

Cite as.6-i Or A i p la (1SS3) _____ 19 

* * *" and that she was "seriously wc-'.bng on a weight centre: 
program." In April, 1980, Dr. Todd had arranged for an endo
crinological evaluation by Dr. Bourna. In his September 15, 
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1980, report Dr. Todd stated that Dr. Bourna had round claim
ant to be euthyroid, nondiabetic and not suffering f rom Cunn
ing's Syndrome; i.e., he found no physiological cause for her 
obesity.^ 

In October, 1980, claimant once again consulted with 
Dr. Lautenbach, who placed her on a 1,000 calorie per day diet 
and medication. On March 11,1981, Dr. Lautenbach reported 
that claimant had achieved a 37 and one-half pound weight 
loss. However, on July 21, 1981, prior to the hearing, Dr. 

. Lautenbach signed a statement, prepared by respondent, that 
no further progress had been seen in claimant's weight loss for 
two or three months, that she had lost any enthusiasm to 
proceed further with the weight loss program and that her 
weight problem was completely within her control,2 

20 Nelson v. E B I Companies 

The Determination Order found that claimant had a 
30 percent, unscheduled disability but awarded her only 5 
percent, because the Evaluation Division believed that most of 
her disability was attributable to voluntary obesity.3 Claimant 
requested a hearing. The referee found that claimant's exces
sive weight significantly contributed to her overall disability. 
He found, however, that her overall disability was probably in 
excess of 30 percent and rated disability due to the injury a t 25 
percent. He also found that claimant had not wilfully dis-

1 There is no report from Dr. Bouma in the record. 
3 The letter from respondent to Dr. Lautenbach, including his response, reads: 

"Dear Dr. Lautenbach: 

"I understand your opinion in this matter to be as follows: that you have 
treated the claimant for some time regarding her weight problem.' 

"The weight loss program for claimant in your opinion is not working. The 
claimant has reduced her weight from 137 kilograms to 119 kilograms through the 
initial portion of the program, but no further progress has been noted in the last two 
or three months. You are not aware that there has been any weight gain either. It is 
your opinion that the claimant has lost any enthusiasm or desire to proceed further 
with the weight loss program. 

"You have not heard any complaints from Mrs'. Nelson regarding her low back 
in the last several months. It is your opinion that the low back problem is minimal 
at best. 

"Because of the claimant's overweight state, she is more inclined to have 
repetitive back injuries and will always have such injuries throughout her life due to 
her weight problem. If she lost 100 pounds, she would probably have fewer back 
complaints. 

"Her overweight problem is completely within her control and is entirely 
voluntary. Her weight loss is entirely a matter of willpower and desire and is not 
caused by involuntary factors. 

"If you agree with the foregoing, would you please signify below. 

" X Yes, the foregoing is correct. 

" No, the foregoing is not correct." 

9 The Determination Order, issued on January 30,1981, stated: 

"The Evaluation Division finds your permanent partial disability to be 96 
degrees for 30 percent unscheduled disability resulting from injury to your low 
back. However, as you have failed to follow medical advice in weight loss, which 
reasonably could have been expected to reduce your disability, the Department, 
pursuant to ORS 656.325(4), finds your award of compensation should be reduced^" 

As will appear,post, the statute relied on in the determination order was inappropriate. 
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obeyed her doctor's orders and that she had shown that she had 
tried to lose weight. 

The Board reversed the referee and reinstated the 
Determination Order, concluding that, "although claimant 
made some effort to lose weight, considering all the factors, it 
was not a reasonable effort." In reaching its conclusion, the 
Board reasoned as follows: 

"Resolution of the parties' contentions requires a discus
sion of two fundamental but potentially inconsistent princi
ples of workers compensation law. The first is that the 
employer takes the worker as he finds him; the second is that 
an injured worker has a duty to mitigate his or her damages. 
The principle that the employer takes the worker as he finds 
him is recognized in that a worker is entitled to compensation 
for the disabling effects of a pre-existing, nonindustrial condi
tion, provided that the pre-existing condition and work activ
ity combined to produce temporary or permanent disability or 
required medical services, and the work activity were [sic] a 
material contributing cause. Hoffman v. Bumble Bee Com
pany, 15 Or App 253 (1973). The principle that an injured 
party has a duty to mitigate damages is recognized in that a 
worker is not entitled to an award of permanent disability to 
the extent that the worker unreasonably refuses treatment for 
a pre-existing condition where such treatment would reduce 
the extent of disability of the compensable condition. Brecht v. 

Cite as 64 Or App IS (39-33) 21 

SAIF, 12 Or App 615 (1973); Wilson v. Gilchrist Lumber Co., 3 
Or App 104 (1971)." 

The Board then applied these principles to the rating of dis
ability of a compensable injury affected by obesity and con
cluded: 

"(1) A worker is entitled to compensation when work 
activity interacts with obesity to cause an injury which results 
in permanent disability, provided that work activity was a 
material contributing cause for the injury; but (2) a worker is 
not entitled to compensation for disability attributable to 
obesity to the extent that (a) the evidence establishes that 
weight loss would reduce or eliminate the degree of disability, 
and (b) it is within the voluntary control of the worker to follow 
such medical advice and lose weight, arid (c) the worker has not 
made a reasonable effort to follow such medical advice. We 
further conclude that, where a case involves the rating of 
disability and the issue is raised, the burden of proof is on the 
claimant to show that he or she did not unreasonably fail to 
follow the medical advice to lose weight." 

This court has had occasion to address an analogous 
problem. In demons v. Roseburg Lumber Co., 34 Or App 135, 
137-38, 578 P2d 429 (1978), we identified 

"* * * two threads running through our cases dealing with 
the effect upon compensation of unreasonable refusal to sub
mit to medical treatment which might promote recovery and 
expedite reintegration into the labor market: one relating to 
proof and the other to restoration. The first emphasizes the 
burden upon the worker to prove the extent of disability. * * * 
The other line of cases treats refusal of available treatment as a 
negative factor in determining extent of compensable inca
pacity." (Citations omitted.) 
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We stated in Clemons that the rationale for reduction of bene
fits when treatment is unreasonably refused is that an 
employer should not be held responsible for the full extent of a 
claimant's permanent disability if there is significant likeli
hood that such disability is partly attributable to the claimant's 
unreasonable rejection of appropriate treatment. Clemons also 
identified the corollary objective of the Workers' Compensa
tion Act to favor restoration of the worker over compensation 
for permanent loss. Clemons v. Roseburg Lumber Co., supra, 34 
Or App at 138. 

22 • Nelson v. ERI Companies 

Clemons differed from the present case in that it 
involved a claimant's refusal to submit to a surgical procedure. 
Pursuant to her employer's request, the Board had authorized 
suspension of benefits. A determination order was then issued, 
terminating the claimant's temporary total disability pay
ments and awarding an amount equal to 10 percent 
unscheduled permanent partial disability. On review, the 
Board agreed that the claimant's disability exceeded 10 per
cent but refused to increase the award, because it reasoned that 
the employer should not be penalized for the claimant's refusal 
to mitigate her injury. We reversed and held that, under the 
facts of that case, the claimant was not required to submit to a 
recommended surgical procedure. Clemons v. Roseburg Lumber 
Co., supra, 34 Or App at 140. Citing 1 Larson, Workmen's 
Compensation Law, §13.22 at 3-398 (1978), we stated that the 
test for determining whether a permanent disability award 
should be adjusted because of the claimant's refusal to submit 
to recommended treatment was "reasonableness": 

"* * * The relevant inquiry is whether, if compensation 
were not an issue, an ordinarily prudent and reasonable person 
would submit to the recommended treatment. Such a deter
mination must be based upon all relevant factors, including the 
worker's present physical and psychological condition, the 
degree of pain accompanying and following his treatment, the 
risks posed by the treatment and the likelihood that it would 
significantly reduce the worker's disability. Grant v. State 
Industrial Acc. Com., 102 Or at 45; see 1 Larson, Workmen's 
Compensation Law, supra." 34 Or App at 139. 

In the present case, the Board took note of ORS 
656.325(4), enacted subsequent to the events giving rise to 
Clemons* which provides an analogous rule: 

"When the employer of an injured worker, or the 
employer's insurer determines that the injured worker has 
failed to follow medical advice from the attending physician or 
has failed to participate in or complete physical restoration or 
vocational rehabilitation programs prescribed for the worker 

"Subsequent to the events of this case, the legislature * * * amended ORS 
666.325, adding [subsection (4)] * * *. This provision is inapplicable to the case at 
bar and we do not decide whether this addition to the statute changed the principles 
set forth herein or merely codified existing law." Clemons v. Roseburg Lumber Co., 
supra, 34 Or App at 139, n 2. 
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Cite as 64 Or App 16 (UH&) 

pursuant to ORS 656.001 to 656.794, the employer or insurer 
may petition the director for reduction of any benefits awarded 
the worker. Notwithstanding any other provision of ORS 
656.001 to 656.794, if the director finds that the worker has 
failed to accept treatment as provided in this subsection, the 
director may reduce any benefits awarded the worker by such 
amount as the director considers appropriate." 

The Board, while correctly realizing that it could not 
apply ORS 656.325(4) "directly" under the circumstances of 
this case, analogized that statute to common law principles 
pertaining to the duty of one who has suffered personal injury 
to minimize his damage:5 

"None of the provisions of ORS 656.325 directly pertain to 
the issue in this case. Subsections (1) and (2) of that statute 
authorize suspension or reduction of temporary disability pay
ments under various circumstances. Subsections (3) and (4) 
presume that a claimant has received an award of permanent 
disability. The issue here is rating of extent of permanent 
disability. We understand ORS 656.325 to be an application to 
specific circumstances of the general principles, applicable to 
the circumstances of this case, that an injured party has a duty 
to mitigate damages and that the worker's compensation sys
tem is generally not liable for pre-existing, nonindustrial con
ditions." 

We agree with this analysis, which we think is consistent with 
our holding in demons. 

Applying the principle of an obligation to not refuse 
unreasonably to take steps which will minimize the extent of 
disability to the facts of this case, we agree with the Board's 
disposition. This record shows that claimant was able td lose 
weight for a while, but she eventually lost enthusiasm for her 
prescribed weight program. There is no indication in this 
record other than that she could have continued to lose weight, 
had she gone back to the regimen Dr. Lautenbach prescribed. 
There was no medical impediment to success, no severe pain of 
other contraindications; all that was required was an exercise 
of will. Her failure to make further efforts was unreasonable. 

Affirmed. 

5 See Zimmerman v. Ausland, 266 Or 427,513 P2d 1167 (1973). 

24 Nelson v. E B I Companies 

W A R D E N , J . , dissenting. 

The Board's opinion-adopted by the majority-is 
flawed in three primary respects: first, it blurs the distinction 
between claimant's burden of proof to show the extent of her 
disability with respondent's burden to show that claimant 
unreasonably failed to follow medical advice; second, it equates 
the question whether claimant failed to follow "medical 
advice" with the question whether she achieved a recom
mended "weight loss"; and third, it misapplies the "reason
ableness" criteria of Clemons v. Roseburg Lumber Company, 34 
Or App 135, 578 P2d 429 (1978). Accordingly, I dissent. 
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1. As a threshold matter, the majority errs in allocat
ing the burden of proof to claimant on the issue of whether or 
not she "unreasonably failed to follow medical advice." The 
majority agrees with the Board's conclusion "that, where a case 
involves the rating of disability and the issue is raised, the 
burden of proof is on the claimant to show that he or she did not 
unreasonably fail to follow medical advice to lose weight." 

Claimant weighed 300 pounds when she was hired. 
She did not exceed that weight at any time during her employ
ment; respondent does not contend otherwise. Claimant is 
entitled to compensation for the disabling effects of her pre
existing, nonindustrial condition, where that condition and 
her work combined to produce her disability. See Hoffman v. 
Bumble Bee Company, 15 Or App 253,515 P2d 406 (1973). Her 
burden is to establish the extent of that disability. Clemons v. 
Roseburg Lumber Company, supra, 34 Or App at 137. In the 
present case, the referee determined that claimant's disability 
was "in excess of 30 percent." When respondent seeks to 
reduce claimant's disability award by contending that she 
"unreasonably failed to follow medical advice," that argument 
is in the nature of an affirmative defense and the burden of 
proof is properly allocated t6 respondent. See Folmer Ice Cream 
Co. v. Workmen's Comp. AppBd., 17 Pa Cmwlth Ct 34,330 A2d 
584 (1975). 

2. The linchpin of the majority's analysis is that 
claimant "unreasonably failed to follow medical advice" to lose 
weight. Respondent contends that the record overwhelmingly 
demonstrates that claimant had consistently been advised of 
the necessity of substantial weight loss. In fact, the record does 
Cite as 64 Or App 16 11983) 25 

show that claimant was advised by Drs. Todd and Stellflug a:.; 
early as June, 1979, to lose weight and that Dr. Todd had 
continually thereafter so advised claimant. 

Respondent, however, cites nothing in the record to 
show that Drs. Todd or Stellflug prescribed any type of weight 
loss regimen for claimant. Indeed, Dr. Todd acknowledged in 
his November 21,1980, report to respondent that he did "not 
engage in weight control programs, and, therefore, shall not 
pretend to monitor [claimant's]." 

In this case of first impression, involving a reduction 
of an obese claimant's disability benefits for her alleged unrea
sonable failure to follow "medical advice," we need to examine 
carefully the Board's use of the term "medical advice." As 
acknowledged by the majority, the instant facts differ from 
Clemons; in that case the failure to follow medical advice 
involved a recommended surgical procedure. In Clemons, 
therefore, the surgery was the recommended corrective' pro
cedure, and there was no question as to the application of the 
term "medical advice." 1^ the present case, however, the ques-

'The majority notes that the Board correctly "analogized" ORS 656.325(4) to 
common law principles of mitigation that are applicable to the circumstances to this 
case. OAR 436-54-286 was promulgated pursuant to ORS 656.325 and defines failure to 
follow "medical advice" in subsection (1) as the failure to submit to "recommended 
surgical treatment" and in subsection (2) as the "failure of the worker to remain under a 
doctor's care, seek reasonable periodic examinations or participate in a treatment 
regimen." 
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tion is not so easily resolved. We may not simply examine the 
record to see how many times claimant was told to "lose 
weight." Weight loss should properly be viewed as an objective 
that-barring physical impediments-can be obtained by care
ful adherence to a prescribed weight loss regimen. It is the 
unreasonable failure to follow that prescribed regimen that 
provides the authority, if any, for a reduction of disability 
benefits.2 

26 Nelson v. EBI Companies 

The record shows that claimant received medical 
advice on weight loss only from Dr. Lautenbach. From June, 
1979, to February, 1980, claimant paid for Dr. Lautenbach's 
services herself. She testified at the hearing that, during this 
period of time, she could not afford to consult with Dr. Lauten
bach on a regular basis. By February, 1980, respondent agreed 
to pay for Dr. Lautenbach's services. According to Dr. Lauten
bach's October 10, 1980, report, however, claimant had seen 
him only twice during 1980. In that report, he stated that 
claimant "finally was beginning to realize the need for weight 
reduction." According to his March 11,1981, report, claimant 
continued her therapy from October, 1980, to March, 1981, "as 
agreed upon." That therapy included a 1,000 calorie per day 
diet as well as prescribed diet pills. Additionally, claimant, at 
her own expense, attended Weight Watchers in early 1981. 
Significantly, it was during this period of time, October, 1980, 
to March, 1981, that claimant achieved a 37 and one-half 
pound weight loss. 

The record establishes, therefore, that claimant 
received "medical advice" only from Dr. Lautenbach and that 
through March, 1981, claimant followed that advice "as agreed 
upon." The proper analysis, then, must focus on that period of 
time from April, 1981, to the date of the hearing, July, 
1981—during which she lost an additional 2.2 pounds-to deter
mine whether claimant unreasonably failed to follow Dr. 
Lautenbach's prescribed regimen for weight loss. 

3. Reasonableness is a question of fact, Clemons v. 
Roseburg Lumber Company, supra, 34 Or App 139, citing Grant 
v. State Industrial Acc. Com., 102 Or 26, 46, 201 P 438 (1921), 
taking into account the worker's perspective. Clemons v. Rose
burg Lumber Company, supra, 34 Or App at 139. The only proof 
submitted by respondent with respect to the period of time at 

'Compare, for example, Folmer lee Cream Co. v. Workmen's Comp. App. Bd., 
supra, in which an obese claimant suffered a back injury that was inoperable due to her 
excessive weight. In that case, the claimant submitted to institutionalization in order to 
lose weight. During the two weeks she was hospitalized, her weight fell from 300 pounds 
to 279 pounds. However, a reversal occurred, and her weight increased to 289 pounds. 
She then left the hospital. The employer argued, inter alia, that the claimant's failure to 
lose the required amount of weight constituted unreasonable refusal to follow medical 
advice under Pennsylvania law. The court, adopting the reasoning of the Pennsylvania 
Workmen's Compensation Appeal Board, correctly distinguished weight loss as an 
objective from refusal of treatment: 

" '[FJn this case claimant did not refuse the weight reducing procedures of the 
employer. She pursued them and obviously they failed. * * * This is a case where 
claimant did not refuse treatment, but where the treatment did not achieve the 
desired results.'" 

-1443-



issue was the letter written by respondent and signed by Dr. 
Lautenbach. That letter is merely a series of conclusions that 
fails to provide any indicia of claimant's unreasonable failure 
to follow Dr. Lautenbach's advice. It clearly falls far short of 
the inquiry mandated by Clemons. 
Cit3 as C:i Or App • 16 (193o) 27 

La summary, the majori ty fir-si arrs by burdening 
claimant—under the rubric of proving the extent of her dis-
abil ity-with what is in essence the task of disproving 
respondent's affirmative defense. Secondly, the majority mis
construes the term "medical advice." In so doing, it affirms the 
Board's reliance on instructions given by Dr. Todd to claimant 
to "lose weight," although Dr. Todd, by his own admission, was 
not qualified to advise, claimant with respect to a weight loss 
regimen. And, finally, even if the letter of July 21, 1981, pre
pared by respondent and signed by Dr. Lautenbach, provides a 
colorable claim that claimant failed to follow "medical advice," 
it is devoid of any evidence whatsoever that claimant unrea
sonably failed to do so. Taking that letter at face value, the 
conclusion the majority draws from it, i.e., that claimant, who 
in the nine preceding months had shed nearly 40 pounds, acted 
unreasonably because her doctor had noted no weight loss (or 
gain) in the last two ô r three of those months and had "lost 
enthusiasm" for the weight loss program, is itself unreason
able. 

I therefore respectfully dissent. 

IN THE COURT OF APPEALS: 
PACIFIC MOTOR TRUCKING CO. v. YEAGER 

Hope A. Yeager, Claimant WCB 79-4381E 
Je f f rey M. Batchelor, Pet i t ioner ' s Attorney CA A 23337 
Edward C. Olson, Respondent's Attorney July 27, 1983 
Before G i l l e t t e , Presiding Judge, and Warden and Young, Judges 

30 Pacific Motor Trucking Co. v. Yeager 

W A R D E N , J . 
Pacific Motor Trucking ( P M T ) , a self-insured 

employer, petitions for review of an order of the Workers' 
Compensation Board affirming an order of a referee that 
affirmed two separate determination orders issued on the same 
date. One awarded claimant1 permanent partial disability for 
35 percent loss of use of the left leg and temporary total 
disability from March 2,1976, through April 14,1977, less t i me 
worked, for an injury to his left knee from an accident that 
occurred on November 1,1974. The other awarded permanent 
total disability effective March 6,1979, together with tempo
rary total disability from April 15, 1977, through March 5, 
1979, for injuries from an accident that occurred on April 15, 
1977. 

1 Wo use the term "claimant" to mean tho injured worker, who is now deceased. 
His wife has been substituted as claimant. See ORS 656.208. 
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Exercising our de novo review function, sec Hoag v. 
Duraflake, 37 Or App 103, 585 P2d 1149, rev den 284 Or 521 
(1978); Bowman v. Oregon Transfer Co., 33 Or App 241,576 P2d 
27 (1978), we find that claimant has proved by a preponderance 
of the evidence that he is totally and permanently disabled. 
Two physicians and one vocational rehabilitation consultant 
came to this conclusion. There was evidence that his non-
compensable infirmities were longstanding and pre-dated his 
employment at P M T . An employer takes an employe as he 
finds him. Hill v. SAIF, 38 Or App 13,588 P2d 1287 (1979). The 
opinions of Dr. Van Osdel and Dr. Means as to claimant's 
demeanor and motivation do not adequately refute the une
quivocal opinions of other experts about the extent of his 
disability. 

P M T also challenges the award, affirmed by the ref
eree and the Board, of permanent partial disability, contending 
that claimant is not entitled to that in addition to the award of 
permanent total disability. Claimant argues that P M T waived 
its right to contest this award when it did not request a hearing 
on that determination order but only sought review of the one 
that awarded permanent total disability.2 However, claimant 
Cite as 64 Or App 28 (19SS) . 31 

requested a hearing on the permanent partial disability award. 
Because he did so, both awards were in issue before the referee. 
P M T appealed the referee's affirmance of both awards; there
fore, the question of the permanent partial disability award 
was properly before the Board. Although the statute governing 
review of referees' orders specifically provides for appeals and 
cross-appeals, ORS 656.289(3), the statute governing requests 
for hearings on determination orders states only that "any 
party * * * may at any time request a hearing on any question 
concerning a claim." ORS 656.283(1). P M T is not barred from 
contesting the permanent partial disability award by its failure 
to request a hearing on the determination order. 

Reaching the merits of the question whether awards 
for both permanent partial disability and permanent total 
disability may be made, we find ourselves constrained to exam
ine what application, if any, ORS 656.222 has in this fact 
situation.3 It provides: 

"Should a further accident occur to a worker who is receiv
ing compensation for a temporary disability, or who has been 
paid or awarded compensation for a permanent disability, his 
award of compensation for such further accident shall be made 
with regard to the combined effect of his injuries and his past 
receipt of money for such disabilities." 

We conclude that ORS 656.222 does not apply by its 
terms to this case, because at the time claimant's second acci-

' Claimant quotes a colloquy at the hearing in which he claims that PMT 
waived objection to the permanent partial disability award, if the award of permanent 
total disability were upheld. As we read it, that language is just as reasonably interpreted 
as a waiver by the claimant rather than PMT of a challenge to the permanent partial 
disability award. 

s Neither party has referred us to ORS 656.222 in their briefs or arguments, but 
its language suggests that it could be applicable. 
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dent occurred, in 1977, he had not been paid or awarded any 
compensation for permanent disability on account of his 1974 
injury and the record does not show that he was receiving 
compensation for temporary disability when the second acci
dent occurred either. Presumably he was not, because he had 
returned to work at that time. 

The fact, however, that ORS 656.222 does not apply 
does not require us to conclude that- claimant is entitled to 
recover simultaneous awards for both permanent total dis
ability and permanent partial disability. Employer has 
directed us to 2 Larson, Workmen's Compensation Law, 
10-507, §59.41 (1982), and to Cabe v. Skeens, 422 SW2d884 (Ky 
1967). Larson states that the injured worker is not entitled to 
32 Pacific Motor Trucking Co. v. Yeager 

simultaneous payments for more than one disability award and 
states the reasons for the rule: 

"There is both a theoretical and a practical reason for the 
holding that awards for successive or concurrent permanent 
injuries should not take the form of weekly payments higher 
than the weekly maxima for total disability. The theoretical 
reason is that, at a given moment in time, a man can be no more 
than totally disabled. The practical reason is that if he is 
allowed to draw weekly benefits simultaneously from a perma 
nent total and a permanent partial award, it may be more 
profitable for him to be disabled than to be well-a situation 
which compensation law always studiously avoids in order to 
prevent inducement to malingering." 2 Larson, Workmen's 
Compensation Law 10-507, §59.41 (1981). (Footnotes omit
ted.) 

In Cabe v. Skeens, supra, the claimant injured his right 
ankle on November 10,1964. He was off work until February 8, 
1965. On July 26,1965, he injured his left ankle and foot and 
was off work until October 11,1965. He worked until Novem
ber 1,1965, when he was forced to quit working permanently 
because of silicosis. The employer did not dispute that the 
claimant had sustained some permanent partial disability to 
each ankle, that he was totally and permanently disabled from 
the silicosis and that the silicosis was compensable as an 
occupational disease. The three claims were consolidated for 
hearing (as were the two in the instant case). The court held 
that payments for the separate injuries could not be added 
together to run concurrently, when the combined payments 
would exceed the highest payment allowable, although it 
acknowledged that, if the compensation for the ankle dis
abilities had been fully paid before the permanent total dis
ability payments commenced, the former would not be offset 
against the latter. See also General Refractioner Co. v. Herron, 
566 SW2d 433 (Ky 1978) and Wilkosz v. Symington Gould 
Corp., 14 N Y 2d 739, 250 N Y S 2d 297,199 NE2d 387 (1964). 

We accept the reasoning of these authorities and hold 
that an injured worker who is receiving payments for perma
nent total disability is not entitled to separate, additional 
payments for permanent partial disability. 

The order of the Board is modified to delete the award 
of permanent partial disability payments and, as modified, is 
affirmed. 
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IN THE COURT OF APPEALS: 
GEORGIA PACIFIC CORPORATION v. AWMILLER 

Kenneth E . Awmiller, Claimant WCB 80-11632 
Deborah S. MacMillan, Pet i t ioner ' s Attorney CA A25868 
Lann D. L e s l i e , Respondent's Attorney July 27, 1983 
Before B u t t l e r , Presiding Judge, and Warren and Rossman, Judges 

58 Georgia Pacific v. Awmilier 

R O S S M A N , J . 

Employer appeals from an order of the Workers' Com
pensation Board affirming the referee and holding employer 
responsible for a penalty and attorney fees for delay in submit
ting the claim to the Evaluation Division and for terminaling 
temporary total disability payments without authorization 
from the Evaluation Division. We affirm. 

Claimant injured his lower back on February 4,1977, 
while working on the green chain. On July 11, 1977, he was 
released to work with restrictions of no prolonged standing and 
no lifting over ten pounds. On Dr. Robertson's recommenda
tion, he was enrolled in a vocational rehabilitation program in 
business and management at Lane Community College. On 
April 7, 1978, Dr. Robertson, in a report to employer, noted 
that claimant's condition had not changed in several months 
and stated: "His back condition should remain stable as long as 
he takes care of himself." Employer was notified that the 
vocational rehabilitation program terminated in December, 
1979. On completion of the program, claimant immediately 
took a job with a new employer as a lumber salesman. There is 
no record of employer's requesting claim closure. However, 
because the Evaluation Division notified employer on January 
11, 1980, that a "current orthopedic examination" was 
required, we assume that a request was made. On February 1, 
1980, Dr. Robertson reported that claimant was medically 
stationary and that his claim should be closed. Employer did 
not resubmit the claim for closure. On May 30, 1980, Dr. 
Robertson authorized time loss for claimant. 

On August 22,1980, Dr. Robertson recommended in a 
chart note that "he be released back to work on Mon. August 
25." Based on this report and on its own interpretation of ORS 
656.268(2), employer unilaterally terminated time loss pay
ments as of August 25. Employer did not seek claim closure 
from the Evaluation Division until live months after this ter
mination. Employer's attorney stated at the hearing: "There is 
no explanation for the delay in processing that claim from time 
of closure." The referee summarized his understanding of 
employer's position as follows: 

"* * * I understood defendant to say that there was, there 
was no defense for the delay in processing this case for closure. 

Cite as 64 Or Apr 56 (1&83) • 

"Boos the defense have any eddiUunai i-imarks; at ir is 
time?" 

Employer's attorney replied, "No additional." A determina
tion order was finally issued on February 6, 1981, awarding 
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T T D and 10 percent permanent unscheduled disability. The 
referee awarded additional T T D from August 25, 1980, to 
February 6,1981, and 25 percent of that T T D as a penalty, plus 
attorney fees. 

ORS 656.268(2) states, in pertinent part: 

"When the injured worker's condition resulting from a 
disabling injury has become medically stationary', unless the 
injured workman is enrolled and actively engaged in an author
ized program of vocational rehabilitation, the insurer or self-
insured employer shall ao notify the Evaluation Division, the 
worker, and employer, if any, and request the claim be exam
ined and further compensation, if any, be determined. * * * If 
the attending physician has not approved the worker's return 
to the worker's regular employment, the insurer or self-insured 
employer must continue to make temporary total disability 
payments until termination of such payments is authorized 
following examination of the medical reports submitted to t he 
Evaluation Division under this section." 

Two separate grounds were given by the referee and 
are relied on by claimant to support imposition of a penalty 
against employer under this statute.1 The first is employer's 
failure to seek claim closure in a timely fashion. Under the 
provisions of ORS 656.268(2), claim closure must be sought by 
the employer when a claimant becomes medically stationary, 
unless the claimant is then enrolled in a vocational rehabilita
tion program, in which case closure must be sought as soon as 
the vocational rehabilitation program has been completed. The 
evidence in this case is that claimant was medically stationary 
before the termination of his vocational rehabilitation pro
gram. Employer was notified on December 14, 1979, that 
claimant had completed the program, yet no determination 
order was issued in this case until February 6,1981. Employer 
offered no explanation or defense for the delay at the hearing. 

60 Georgia Pacific v. Awmiller 

Employer failed to process this claim as required by 
statute. The omission resulted in a delay of over a year in a 
determination of the extent of permanent partial disability. 
Employer unreasonably delayed payment of compensation 
and, therefore, claimant is entitled to a penalty and attorney 
fees under ORS 656.262(9).2 

The second ground asserted in support of the imposi
tion of the penalty is employer's unilateral termination of 
T T D . Employer argues that it was justified in terminating 
T T D , because it received a chart note from Dr. Robertson 
which stated: "Recommend he be released back to work on 
Mon. August 25," which constituted a release for return to 
"regular work," thus authorizing termination of T T D pay
ments under ORS 656.268(2). Employer ignores the plain lan-

1 The Board appears to have relied only on the second basis in affirming the 
referee. 

2 Claimant does not appeal the referee's failure to award u penalty for the delay 
in closure prior to termination of TTD. Wc make no finding as to whether such n 
penalty would have been appropriate. 
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guage of the statute. The statute does not authorize unilateral 
termination of T T D payments if the claimant returns to any 
type of work. Such termination is authorized only if the attend
ing physician approves "the worker's return to the worker's 
regular employment." (Emphasis supplied.) ORS 656.268(2).3 

Unless the treating physician releases a claimant for return to 
the job that he held at the time of his injury, a claimant has not 
been released to return to his regular employment, and an 
employer may not unilaterally terminate time loss benefits but 
must submit the case for closure to the Evaluation Division. 

The danger in allowing an employer unilaterally to 
terminate time loss is amply illustrated in this case. Claimant 
was not released to return to his former employment. It is 
Cite as 64 Or App 56 (1983) 61 

unclear what restrictions were placed on claimant's return to 
work, and employer made no effort to have the release clarified. 
Employer terminated time loss but failed to seek claim closure 
for over five months thereafter, thus terminating all of claim
ant's benefits without any review for a significant period of 
time. The referee and the Board properly awarded a penalty 
and attorney fees against employer. 

Affirmed. 

3 Employer relies on OAR 436-65-004(15), which states: 

" 'Regular' in reference to an occupation means fulfilling the requirements of 
the job ilay after day and for the full number of hours required; * * *" 

and OAR 436-65-010(7), which states: 

"A worker who has not been authorized by the worker's treating physician to 
return to regular employment shall be paid compensation until the determination 
order has been issued pursuant to ORS 656.268, unless the worker actually returned 
to work." 

If employer is correct in its interpretation of these administrative rules, they establish a 
standard for unilateral termination of temporary total disability which is not author
ized by the statute. 

IN THE COURT OF APPEALS: 
DREW v. WEYERHAEUSER COMPANY 

Oscar Drew, Claimant WCB 81-02811 
Robert K. Udzie la , Pe t i t ioner ' s Attorney CA A25671 
William McDaniel, Respondent's Attorney July 27, 1983 
Before B u t t l e r , Presiding Judge, and Warren and Rossman, Judges 

64 Drew v. Weyerhaeuser Company 

R O S S M A N , J . 

Claimant appeals from an order of the Workers' Com
pensation Board that reversed the opinion and order of the 
referee and held that claimant had failed to prove that his left 
knee condition was causally related to his industrial accident. 
We hold that claimant has met his burden of proof and reve rse. 

On March 18, 1978, claimant fell part way through << 
faulty catwalk, which was suspended 25 feet above the grou nd. 
He was able to avoid falling all the way by catching himself on a 
handrail. He was then assisted by another employe back onto 
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the catwalk. Employer accepted his claims for injuries to his 
back and right shoulder from the accident but denied the claim 
for injury to the left knee as not being causally related to the 
industrial accident. 

The evidence which claimant presented connecting 
his left knee to the industrial accident is as follows: Elbert 
Jeans, the co-employe who assisted him after the accident, 
testified that, when he helped him through the hole in the 
catwalk, claimant stated: "he hurt his back and bumped his 
knee * * *." Immediately after the accident, claimant pulled up 
his pants leg and Jeans observed that his knee was hurt, the leg 
was chafed from four to five inches above the ankle part way up 
the leg and the knee was red. Jeans further stated that when 
claimant returned to work, he complained that the knee both
ered him, and he observed that it bothered him by "the way he 
walked." Jeans had seen claimant step up leading with his left 
leg. When he put his weight on his left knee, "it was as if he had 
weights on his legs," and he fell against the wall. Jeans reported 
that claimant had a "definite limp" for 30 to 60 days after the 
accident and that he was still favoring his left leg when he 
retired. 

On claimant's claim form, filed two days after the 
accident, he listed injury to his "back, rt. shoulder, It. knee." 
The first mention of the left knee in a medical report is in Dr. 
Lindsay's chart note of June 6,1978, nearly three months after 
the injury, in which he states: 

"* * * [Claimant] now says that he is having lots of pain in 
his left knee, down his left leg and to a certain extent in the left 
lower back area. He states that this portion was injured at the 

Cite as 64 "OTApp 62 (1983) fi5 

time of his original injury although " find nothing noted in the 
report to mention this. * * * He has loto of knee pain * * *." 

Although the referee in the hearing on extent of disability did 
not award any permanent disability for his knee condition, he 
noted in his findings that claimant had sustained a left knee 
injury when he fell through the catwalk. 

The medical evidence on causation consists of the 
reports of Dr. Bert and Dr. Lindsay. Although Dr. Lindsay did 
not make a specific finding on causation, he did note that he 
had been claimant's family doctor for a number of years and 
that he had always found him to be I 

"* * * reliable and conscientious regarding his symptoms 
and follow-up of my instructions. I would have no reason to 
think that [claimant] is not being entirely truthful and candid 
about this particular injury and its relationship to his indus
trial accident." 

Dr. Bert initially stated that it was "possible" the knee condi
tion was causally related to the accident. In later reports, he 
stated: 

"I feel that, based upon reasonable medical probability, 
[claimant's] knee surgery was the result of the industrial injury 
at Weyerhaeuser on March 18,1978.1 feel this is true because 
the condition I discovered at the time of surgery in his knee, 
the osteochondritis and cartilage tear was definitely the result 
of trauma and historically this is this man's major trauma." 
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Dr. Bert noted that "[o]nce a small tear is initiated the tearing 
process generally does continue with everyday activities and it 
is possible that this could have happened in [claimant's] case." 

The medical report of Dr. Bert, together with the 
nonmedical evidence establishing that claimant complained of 
a knee injury immediately after the accident, meets claimant's 
burden of proving by a preponderance of the evidence that his 
current knee condition is causally related to his compensable 
injury. 

Reversed; referee's order reinstated. 

IN THE COURT OF APPEALS: 
MAKUCH v. SAIF CORPORATION 

Ida M. Makuch, Claimant WCB 81-04519 
Rick R o l l , Pe t i t ioner ' s Attorney CA A26149 
Darre l l E . B e w l e y , Respondent's Attorney August 3, 1983 
Before Richardson, Presiding Judge, and Van Hoomisen and Newman, Judges 

Cite as 64 Or App 178 (1983) [7f. 

P E R C U R I A M . 

In this workers' compensation case claimant appeals 
an order of the Workers' Compensation Board upholding 
SAIF's denial of payments for chiropractic treatment. We 
agree with the Board's analysis of the evidence and affirm. 

Affirmed. 

V A N H O O M I S S E N , J . , dissenting. 

The issue is whether S A I F must pay for claimant's 
chiropractic treatments. I would agree with the referee and 
with dissenting Board member Lewis that claimant has sus
tained her burden of proof and that S A I F must pay. 

In 1975, claimant sustained a compensable injury to 
her left arm, left shoulder, low back and left hip. She has had 
back pain off and on ever since. She was last seen by Dr. 
Gambee, her treating physician, in August, 1978. She did not 
receive any treatment for her back problem between August, 
1978, and February, 1981. 

In February, 1981, she developed pain in her low back. 
That problem progressed to spasms in her leg muscles. She 
consulted Dr. Smith, a chiropractor, who treated her with a 
good result within a short time. 

In March, 1981, Orthopaedic Consultants examined 
claimant and concluded that there was no relationship between 
her low back problem and her 1975 injury.1 They further con
cluded that chiropractic treatments were not indicated, but 
that she should be re-examined by Dr. Gambee. After review
ing his 1976 records, Dr. Gambee specifically stated that claim
ant's 1975 injury did involve her back.2 He concurred that 
chiropractic treatments were not indicated, however. In April, 
1981, S A I F denied responsibility for Dr. Smith's treatment on 
the ground that claimant's back condition did not arise out of 
her 1975 injury. 

1 The referee concluded that Orthopaedic Consultants misread Dr. Gambee's 
reports. I agree. 
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180 Makuch v. SAIF 

The referee concluded that claimant was entitled to 
receive treatment from Dr. Smith "regardless of the opinions 
of doctors from a different school." He stated: 

"As I view the case, the proof of the pudding is in the eating. 
This lady was in misery, she couldn't stand, she couldn't rest -
nothing provided relief. She went to the chiropractor and 
received immediate relief. SAIF lacks authority to deny pay-

, ment for the services of a chiropractor merely upon the recom
mendation of some M.D.'s. The Workers' Compensation Law 
provides a free choice of licensed physicians to injured workers. 
"* * * However, when SAIF checked with Dr. Gambee there 
was ho equivocation on his part as to what caused this lady's 
low back problem — and the fact that there is causal connection 
to the industrial injury * * *. [Dr. Smith] is treating a logical 
and natural consequence of the industrial injury." 

I concur with Board member Lewis, who found that 
the referee's analysis of the claim was well-reasoned. I would 
reverse and adopt the referee's opinion and order. 

2 The referee concluded that, having stipulated that claimant's 1979 award of 
additional compensation for permanent partial disability was for her "Back, left hip, 
left shoulder and arm," SAIF is unable to argue now that her back condition was not 
involved in her 1975 injury claim. 

IN THE COURT OF APPEALS: 
FREEMAN v. SAIF CORPORATION 

Robert J . Freeman, Claimant WCB 81-08124 
Rebecca G. Orf , Pe t i t ioner ' s Attorney CA A26498 
Darre l l E . Bewley, Respondent's Attorney August 3, 1983 
Before G i l l e t t e , Presiding Judge, and Warden and Young, Judges 

186 Freeman v. SAIF 

P E R C U R I A M 

In this workers' compensation case, that portion of 
the order of the Workers' Compensation Board reducing the 
referee's award of attorney fees from $750 to $400 is reversed, 
and the referee's award is reinstated. In all other respects, the 
order of the Board is affirmed. 

Modified to reinstate referee's award of attorney fees; 
affirmed as modified. 

Cite as 64 Or App 185 (1983) 
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IN THE COURT OF APPEALS: 
AYRES v. CHRISTIAN LOGGING CO. et al 

Frank E . Ayres, Claimant WCB 81-07960 
Evohl F . Mai agon, Attorney for Pet i t ioner- CA A26412 

Cross-Respondent August 3 , 1983 
Emil R. Berg, Attorney for Respondents-^Cross-Petitioners 
Before G i l l e t t e , Presiding Judge, and Warden and Young, Judges 

188 Ayres v. Christian Logging Co. 

P E R C U R I A M 

This is a workers' compensation case in which claim
ant seeks reversal of a portion of a Workers' Compensation 
Board order that reduced a referee's award of permanent par 
tial disability for binaural hearing loss. On de novo review, we 
reverse that portion of the Board's order and reinstate the Ci te as: 
referee's award. In all other respects, the Board's order is 
affirmed. 6 4 ^ A PP 1 8 7 < 1 9 8 3 ) 

Referee's award of permanent partial disability for 
binaural hearing loss reinstated; order of Workers' Compensa
tion Board otherwise affirmed. 

IN THE COURT OF APPEALS: 
THOMAS v. SAIF CORPORATION 

John R. Thomas, Claimant WCB 80-10051 
David C. Force, Pe t i t ioner ' s Attorney CA A26077 
Darre l l E . Bewley, Respondent's Attorney August 10, 1983 
Before B u t t l e r , Presiding Judge, and Warren and Rossman, Judges 

Cite as 64 Or App 193 (IS33) 

B U T T L E R , P , J . 

Claimant appeals an order on review of the Workers' 
Compensation Board, which reversed the opinion and order of 
the referee, holding that the referee and the Beard lacked 
jurisdiction to consider claimant's claim. Because we conclude 
that S A I F waived its right to assert any defects in claimant's 
request for hearing, we reverse and remand. 

Claimant sustained an injury to his back on January 
20, 1979. A determination order was issued on October 15, 
1979, awarding claimant 10 percent unscheduled permanent 
partial disability. By a stipulated order of April 30,1980, he was 
awarded an additional 10 percent permanent partial disability. 

On June 2,1980, Dr. Gilsdorf requested authorization 
from S A I F to perform a spinal fusion. S A I F sent claimant to 
Southern Oregon Medical Consultants, who stated on July 10, 
1980, that they did not believe claimant would be helped by a 
spinal fusion. On August 12, 1980, S A I F denied his claim for 
aggravation. He did not file a request for hearing on that denial 
until November 6, 1980. On April 6, 1981, Dr. Gilsdorf per
formed a laminotomy and a fusion on claimant's back, and, as a 
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result, claimant's condition greatly improved. S A I F was noti
fied of the surgery on April 30 by receipt of reports'from Dr. 
Gilsdorf. On June 17,1981, a hearing was held in response to 
claimant's November 6, 1980, request. At the hearing, his 
attorney stated: 

"There's a separate issue which has not been heretofore 
raised by Request for Hearing, but which I discussed with Mr. 
Nyburg prior to the hearing, which is essentially that the 
claimant has an alternative theory, it being that on or about 
February or March of 1981, the claimant's condition having 
continued to aggravate, that when he reported to Dr. Gilsdorf 
again on or about March of 1981 and was submitted to a further 
myelogram and a further surgery - excuse me, and a surgery, 
that that in and of itself constituted a separate aggravation 
claim.***" 

S A I F raised no objection at the hearing to consideration of the 
latest aggravation claim. The hearing was continued through 
January 21,1982, to allow the parties to take depositions. The 
referee found that claimant's request for hearing on the August 
196 Thomas v. SAIF 

12,1980, denial of his aggravation claim was not timely; how
ever, he went on to find that claimant's latest aggravation 
claim had merit and ordered that that condition, which 
required surgery in April, 1981, be accepted. 

S A I F requested Board review, and in its brief to the 
Board it argued only that claimant had failed to show a "medi
cally verified worsening condition resulting from the January 
1979 industrial injury." The Board, sua sponte, decided that 
claimant had not validly requested a hearing on his latest 
aggravation claim and that neither the referee nor the Board 
had jurisdiction to consider the claim. 

S A I F argues the Board should be affirmed, relying on 
Syphers v. K-M Logging, Inc., 51 Or App 769, 627 P2d 24, rev 
den 291 Or 151 (1981), in which we held that until a claim is 
accepted or denied, or until the period of time has run during 
which a carrier may do either, there is no question concerning 
the claim on which to base a request for hearing and that a 
request made during that period of time is premature and of no 
effect. 

The aggravation claim in this case was made on April 
30, 1981, when S A I F received Dr. Gilsdorf s report of the 
surgery. ORS 656.273(3).1 S A I F does not contend otherwise. 
During the brief time between that report and the hearing 
requested on the denial of the first aggravation claim, S A I F 
neither accepted nor denied that claim, and claimant did not 
file a request for hearing on that claim. S A I F impliedly denied 
the second claim by making no objection to the referee's dis
posing of it during the hearing initially requested on the denial 
of the first aggravation claim. Claimant's request for hearing 

1 ORS 856.273(3) provides: 

"A physician's report indicating a need for further medical services or addi
tional compensation is a claim for aggravation." 
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on the second claim was asserted orally at the commencement 
of that hearing, when his attorney stated that it was an issue. 

Not only did S A I F fail to object to litigating that 
claim, it did not request a 60 day, or any, continuance within 

Cite as 64 Or App 193 (19S3) it7 

which to decide whether to accept or deny the claim. 2 Rather, it 
proceeded to litigate the questions relating to that claim. Fur
thermore, the hearing was continued for six months after all 
testimony was concluded to permit additional evidence to be 
adduced by both parties. 

Our holding in Syphers does not deprive the referee or 
Board of jurisdiction when the employer or insurer fails to 
object in any manner to proceeding with a hearing that is 
conducted as a result of a premature request. We held only that 
the employer has the absolute right to object and that, if it does 
so, the referee may not proceed with the hearing. Syphers is not 
applicable here. 

If the Board is correct, both SAIF's right to accept or 
deny the claim and claimant's right to request a hearing on a de 
facto denial would have expired prior to the time when the 
hearing was closed. Because S A I F did riot object to litigating 
the issues involved in the second aggravation claim or request a 
continuance to investigate that claim, claimant reasonably 
believed that he had perfected that claim and that he would not 
be foreclosed from a hearing by a later determination, after all 
of his rights had expired, that his request was premature. In 
Syphers, the employer raised the question; here, SAIF did not. 
SAIF's failure to object or to request a continuance constituted 
a denial of the claim and a valid waiver of all procedural errors 
relating to the litigation of the claim. 

It follows that the Board erred as a matter of law in 
deciding, on its own motion, that neither it nor the referee had 
jurisdiction to decide the second aggravation claim. 

Reversed and remanded for determination of the mer
its of the claim. 

2 If SAIF had objected to the procedure at the time of the hearing or had 
requested a continuance, it would have been a proper objection or request. However, if 
the proceeding had been dismissed or continued, claimant could have waited 60 days 
until the claim was accepted or denied and then validly requested a hearing if the claim 
was denied. SAIF's conduct here amounted to ndt faita denial, and claimant w;is 
entitled to a hearing on that denial. . . 
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I N T H E C O U R T O F A P P E A L S OF T H E 
S T A T E O F O R E G O N 

M O U N T A I N F I R L U M B E R CO., INC. , 
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v. 
E M P L O Y E E B E N E F I T S I N S U R A N C E CO., 
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(No. A8005-02910, CA A22281) 

In Banc. 

Appeal from Circuit Court, Multnomah County. 

Robert E . Jones, Judge. 

. Argued and submitted October 22, 1982; resubmitted in 
banc May 4,1983. 

G. Kenneth Shiroishi, Portland, argued the cause for 
appellant. With him on the briefs were Morrison, Dunn, Mil
ler, Carney & Allen, Portland. 

James N. Westwood, Portland, argued the cause for 
respondent. With him on the briefs were Fredric A. Yerke, 
Bruce A. Rubin, and Miller, Nash, Yerke, Wiener & Hager, 
Portland. 

Y O U N G , J . 

Reversed and remanded. 

Buttler, and Van Hoomissen, J J , not participating. 

Warden, J . , dissenting. 

314 Mountain Fir Lbr Co. v. EBI Co. 

Y O U N G , J . 

Plaintiff seeks damages for defendant's failure to 
comply with an alleged agreement for the rebate of workers' 
compensation insurance premiums. Plaintiff appeals following 
the dismissal of its first and second amended complaints on the 
ground that plaintiff failed to state facts sufficient to con
stitute a claim. O R C P 21A. Plaintiff alleged claims for breach 
of contract, fraud (deceit), reformation and breach of the con
tract as reformed. Defendant argues that there can be no 
contract action, because the rebate agreement is an illegal 
contract under ORS 746.035 and ORS 746.045, and that there 
can be no fraud action, because there is no right to rely on an 
illegal promise. We find that plaintiffs amended complaint 
states viable claims, and we reverse. 

Regarding the contract claim, there are two distinct 
inquiries: first, is the agreement unlawful and, second, if 

. unlawful, is it. unenforceable? We find the agreement to be 
unlawful. Plaintiff entered into an agreement with defendant 
to secure workers' compensation coverage for a three year 
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period. Plaintiff claims that defendant breached an agreement 
to return to plaintiff a portion of its premiums according to a 
preestablished formula. Plaintiff alleged that the agreement, 
although not set forth in the policy, provided: 

"1. The cost to plaintiff of the described insurance cover
age would be based upon a premium (to be called the 'earned 
premium') determined as the sum of: 

"a. 20.7% of the Standard Premium. 
"b. Claims paid plus a reserve for open claims, multiplied 

by a Loss Conversion Factor of 1.10. 
"2. Any amount of premium paid by plaintiff to defen

dant in excess of the above determined earned premium would 
be returned to plaintiff. 

"3. Defendant would return amounts paid by plaintiff in 
excess of the earned premium one year after the specific policy 
year. A final computation and return of unearned premium 
would occur one year after the expiration of the hree year 
policy period." 

The alleged agreement runs afoul of ORS 746.035 and 746.045. 
ORS 746.035 provides: 
Cite as 64 Or App 312 (1983) . L 21? 

"Except as otherwise expressly provided -y the Insurance 
Code, no person shall permit, offer, to make or make any 
contract of insurance, or agreement as to such contract, unless 
all agreements or understandings by way of inducement are 
plainly expressed in the policy issued thereon." 

ORS 746.045 provides: 

"No person shall personally or otherwise offer, promise, 
allow, give, set off, pay or receive, directly or indirectly, any 
rebate of or rebate of part of the premium payable on an 
insurance policy or the agent's commission thereon, or earn
ings, profit, dividends or other benefit founded, arising, accru
ing or to accrue on or from the policy, or any other valuable 
consideration or inducement to or for insurance on any domes
tic risk, which is not specified in the policy." ORS 746.04B.1 

Because the alleged agreement is not specified in the policy, it 
is in violation of these statutes.2 

1 Subsequent to the parties' agreement, the Insurance Division promulgated 
OAR 836-80-125, which prohibits an agreement to declare a dividend according to a 
preestablished formula: 

"PROHIBITED REPRESENTATIONS REGARDING PARTICIPATION 
RIGHTS. 

"Prior to the declaration of a dividend, an insurer shall not represent, orally or 
in Writing, that the insurer agrees or will agree: 

"(1) To pay a specified amount as a dividend; or 

"(2) To a formula that fixes, or to factors that fix or can be used to fix: 

"(a) The amount of a dividend; 

"(b) The percentage of premium that will be paid as a dividend; or 

"(c) The amount or percentage of premium to be retained by the insurer after 
payment of dividends." 

2 ORS 746.035 and ORS 746.045 do not prohibit dividends or rebates of 
insurance premiums. They only require that any such promises or agreements be 
expressed in the policy. 
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Enforceability is a more difficult question. In Hendrix 
v. McKee, 281 Or 123, 128 575 P2d 134 (1978), the court 
observed: 

"It is often stated that courts will not enforce 'illegal' 
contracts. This is an oversimplification of a legal principle, the 
application of which often involves construction of statutes 

316 Mountain Fir Lbr Co. v. E B I Co. 

and contractual provisions, delineation and balancing of pub
lic policies, and a difficult sorting and sifting process."3 

Because it is the legislature's prohibition that makes the agree
ment unlawful, the inquiry into enforceability begins with 
legislative intent. This is particularly so in the case of a regula
tory statute. The question becomes: Did the legislature intend 
that a rebate agreement be void and unenforceable? Uhlmann 
v. Kin Daw, 97 Or 681, 193 P 453 (1920), explained the 
approach: 

"* * * [TJ]pon finding a statute with either a penalty or a 
prohibition* or both, the court is not immediately debarred 
from further prosecuting an inquiry as to whether the agree
ment is void and unenforceable in a court of justice: Harris v. 
Runnels, 12 How 79,84 (13 L Ed 901,* * *). The inquiry is as to 
the legislative intent, and that may be ascertained, not only by 
an examination of the express terms of the statute, but it may 
also be implied from the several provisions of the enactment. 
Of course, if a statute expressly declares that an agreement 
made in contravention of it is void, then the inquiry is at an 
end; but, in the absence of such a declaration, the court may 
take the statute by its four corners and carefully consider the 
terms of the statute, its object, the evil it was enacted to 
remedy, and the effect of holding agreements in violation of it 
void, for the purpose of ascertaining whether it was the legisla
tive intent to make such agreements void; and if from all these 
considerations it is manifest that the lawmakers had no such 
intention, the ageements should be held to be legal contracts 
and enforceable as such. 97 Or at 689-90.4 (Citations omitted.) 

3 Although it might have been sufficient in Hendrix, a case involving the social 
and moral overtones of gambling, to conclude that the agreement is contrary to public 
policy on its face and therefore void, such a response is not adequate when applied to 
statutes regulating insurance. What is required here is that difficult inquiry into 
enforceability based on a construction of the statutes and delineation of public policies. 

4 Professor Corbin states: 

"There are many varieties and degrees of 'illegality.' These varieties and 
degrees must be taken into account in determining the juristic effect of u transac
tion that involves some form of illegality. It is far from correct to say that an illegal 
bargain is necessarily 'void,' or that the law will grant no remedy and will always 
leave the parties to such a bargain where it finds them. Such general statements are 
indeed found in great number, faithfully reprinted in long columns of digest 
paragraphs; they render only a wearisome disservice when repeated with no refer
ence to the facts of the cases in which they have been made. Before granting or 
refusing a remedy, the courts have always considered the degree by the offense [sic], 
the extent of public harm that may be involved, and the moral quality of the 
conduct of the parties in the light of the prevailing mores and standards of the 
community." 6A Corbin, Contracts § 1534 (1962). 

In a case involving California's more stringent anti-rebate statutes, Cal. Ins. Code 
§$ 750, 751, 752, a California court put it this way: 

"* * * [TJhe effect of illegality on the enforceability of an agreement depends on 
the facts and circumstances of the particular case including the kind and degree of 
illegality involved, the public policy or poKcies to be served, whether those public 
policies will best be served by enforcing the agreement or denying enforcement, nnd 
the relative culpability and equities of the parties. 
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Cite as 64 Or 312 (1983) 31', 

We find that the legislature did not intend to make a 
rebate agreement unenforceable.5 The insurance statutes do 
not declare a rebate agreement void or unenforceable. See ORS 
746.035; 746.045. Instead, the legislature has given the Com
missioner broad powers of investigation and an array of sanc
tions, including cease and desist orders (ORS 731.252), 
suspension of certificates of authority (ORS 731.418; 731.426), 
revocation of certificates of authority (ORS 731.418), civil 
penalties, civil forfeitures and fines (ORS 731.988).6 The statu
tory design is that the contract should remain enforceable, 
while the parties become subject to appropriate sanctions 
imposed by the commissioner. Seal v. Polehn, 52 Or App 389, 
628 P2d 746, rev den 291 Or 368 (1981);1 Hall v. Metropolitan 

318 Mountain Fir Lbr Co. v. E B I Co. 

Co., 146 Or 32, 28 P2d 875 (1934). This view of the regulatory 
scheme permits greater flexibility in responding to violations. 

By contrast, the refusal to enforce the contract would 
be a heavy-handed sanction, not provided by the legislatu re. 11 
would be wielded, not by the commissioner, but by a court bli n d 
to the subtleties of insurance regulation and the nature of the 
particular violation. A policyholder, unschooled in the intri
cacies of insurance regulation, could be exploited by an unprin
cipled insurer, while the insurer would profit from its own 

"Among the specific facts frequently considered by courts are whether the 
violation of law involved, serious moral turpitude, whether the parties are not 
entirely in pari delicto, whether the adverse party would be unjustly enriched if 
enforcement were denied, whether the forfeiture resulting from denial of enforce
ment would be disproportionately harsh in proportion to the illegality and whether 
the purpose of the statute violated will best be served by enforcement or denial of 
enforcement." Homestead Supplies, Inc. v. Exec. Life Ins. Co., 81 Cal App 3d 978, 
147 Cal Rptr 22, 27-29 (1978). (Citation omitted.) 

# 
5The only pertinent legislative history is the repeal of the "policyholder 

penalty." Under prior statutes, a policyholder who received a rebate could be 
sanctioned by a proportionate reduction in insurance coverage. ORS 736.G25, 
(repealed by Or Laws 1967, ch 359, § 704). Although the original draft of the 
proposed revision of the insurance code would have continued the penalty, Prelimi
nary Draft of the Advisory Committee on Insurance Law Reuision, Section 8-3 at 
486 (Sept. 1966), during subsequent hearings of the Law Improvement CpmmiLtee 
and Advisory Committee on Insurance Law Revision, the penalty was deleted. 
Insurance Law Revision Bulletin, Vvb 23, 1967, at 8 ("Policyholder pomJty 
deleted"). The existing statute was then enacted without the proportionate reduc
tion in coverage for acceptance of a rebate. See Or Laws 1967, ch 359,570-571. 

'See also ORS 731.232 (subpena power), ORS 731.236 (general powers), ORS 
731.232 (enforcement generally), ORS 731.258 (enforcement through attorney 
general), ORS 731.288 (considering complaints before issuing license), ORS 
731.296 (Commissioner's inquiries), ORS 731.300 (examination of persons trans
acting insurance) and ORS 731.308 (examination.of books and records). 

7 A good example of the enforceability analysis is Seal v. Polehn, 52 Or App 389, 
628 P2d 746, rev den 291 Or 368 (1981), involving a regulatory statute, ORS 

92.325(1), that provides that no one shall sell or lease subdivided land without having 
complied with all applicable provisions including registration with the county and 
'state. The earnest money agreement at issue provided for the sale of unregistered lots 
and was therefore unlawful. The court noted that the statute did not expressly declare 
unlawful agreements unenforceable. The statutory Bcheme provided the Real Estate 
Commissioner with various sanctions. Given the statutory scheme and its purpose of 
protecting the public, the court found the unlawful agreement to be enforceable by the 
purchasers. The court granted specific performance compelling the unlawful act of 
selling unregistered properties. Seal v. Polehn, supra. 
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violation of the law.8 This would not be consistent with the 
purpose of the Insurance Code, which is to protect the insur
ance-buying public. See ORS 731.008. Thus, in the light of the 
statutory design and the dangers of a judicially created sanc
tion, we hold that the alleged rebate agreement is enforceable 
by the. policyholder. The trial court erred by dismissing the 
contract claim. 

Plaintiff sought reformation of the written policy to 
include the rebate agreement and for damages for breach of the 
policy as reformed. The trial court dismissed this claim on the 
apparent ground that equity would not reform or enforce a 
contract where the reformed contract would be unlawful and 
unenforceable. Because the contract is enforceable, as dis
cussed above, dismissal of this claim was error. 

Plaintiff also brought two fraud claims. Plaintiff 
alleged that defendant had falsely represented that the cost of 
insurance would be computed according to a predetermined 
formula and that a sum determined from the formula would be 
Cite as 64 Or App 312 (1983) 319 

returned to plaintiff.9 The trial court dismissed both fraud 
claims for failure to state a cause of action, O R C P 21 A, on the 
basis of defendant's contention that there was no "right to 
rely" on an "illegal promise." 

In general, an action for fraud can be brought when 
the promisor made promises that it did not intend to perform 
or with reckless disregard for whether it could perform. Weiss 
v. Northwest Accept. Corp., 274 Or 343, 546 P2d 1065 (1976); 
Elizaga v. Kaiser Found, Hospitals, 259 Or 542, 487 P2d 870 
(1971). A fraud claim can be maintained even if the same set of 
facts give rise to a contract action, and even if the contract is 
unenforceable. Restatement (Second) of Torts § 530, comment 
c (1976).1 0 Prosser explains: 

"* * * The question frequently arises whether the action for 
misrepresentation can be maintained when the promise itself 
cannot be enforced as where it is without consideration, is 
illegal, is barred by the statute of frauds, or the statute of 
limitations, or falls within the parol evidence rule, or a dis
claimer of representations. 

8 I t is small comfort to the policyholder that his contractual bargain could be lost to 
the state's general fund if the Commissioner should choose to bring forfeiture proceed
ings against the insurer. ORS 731.988. 

9 In the first fraud claim plaintiff sought damages equal to the promised rebates 
($257,762), plus $1,000,000 punitive damages. In its second, alternative fraud claim, 
plaintiff alleged the same facts and added that defendants had by their representations 
induced plaintiff to change its insurance coverage from the State Accident Insurance 
Fund (SAIF) to defendant. In the second claim plaintiff sought damages equal to the 
difference between defendants more costly insurance and SAIF's less expensive insur
ance ($555,558), plus $1,000,000 punitive damages. 

1 0 The public policy considerations that might render a contract void and 
unenforceable shift when fraud is added to the bargain. The common law has always 
abhored fraud; and so, too, does the Insurance Code. See ORS 731.418(1 )(b); 746.075; 
746.110; and 746.240. 
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"One group of cases, undoubtedly in the minority, have 
held that it cannot, arguing that to allow the action would be to 
permit an evasion of the particular rule of law which makes the 
promise unenforceable, or that the promisee must be deemed 
to know the law, and must be held not to have been deceived by 
such a promise. The prevailing view, however, permits the 
action to be maintained, considering that the policy which 
invalidates the promise is not directed at cases of dishonesty in 
making it, and that it may still reasonably be relied on even 
where it cannot be enforced. * * * [T]he tendency is clearly to 
treat the misrepresentation action as a separate matter from 

320 Mountain Fir Lbr Co. v. E B I Co. 

the contract." Prosser on Torts § 109 at 729-30 (4th ed 1971). 
(Footnotes omitted; emphasis supplied.) 

Oregon adheres to the majority view. For example, in 
Burgdorfer v. Theilmann, 153 Or 354, 55 P2d 1122 (1936), the 
court held that a promise unenforceable due to the statute of 
frauds was nevertheless actionable in deceit. In Meyer v. Barde, 
112 Or 197, 228 P 121 (1924), the court described certain 
payments as an illegal and unenforceable transaction whose 
object was to stifle a criminal prosecution. The court noted, 
however, that the payor could recover the payments because 
she had acted under duress. Although the case presented a 
different issue, the court observed: 

"* * * The illegal and void contract having been fully 
executed, neither party to it can recover back money paid or 
property transferred in the execution of the illegal and void 
contract unless the money or property was obtained from such 
a party by fraud, mistake or duress." 112 Or at 211. (Citation 
omitted; emphasis supplied.) 

In a case similar to the one at hand, a California 
court permitted a policyholder to bring a deceit action 
for an insurer's fraudulent and illegal promises to rebate 
workers' compensation insurance premiums. Following 
the majority position described by Prosser, the court 
said: 

«* * * Plaintiff is not seeking to enforce an illegal contract, 
but rather to recover damages suffered when defendants fraud
ulently induced it to enter into the illegal transaction. 

"* * * [PJIaintiff s complaint sounds in tort rather than 
contract * * * . * * * [l]t adequately states a cause of action for 
fraud and deceit." R. D. Reeder Lathing Co., Inc. v. Cypress 
Ins. Co., 3 Cal App 995, 84 Cal Rptr 98, 100 (1970). 

We agree that deceit is a legal wrong separate and distinct from 
breach of contract. See Prosser on Torts § 109; Restatement 
(Second) of Torts § 530, comment c (1976). An aggrieved 
party's ability to bring a fraud claim does not hinge on whether 
the promise coincides or conflicts with a statute. The relevant 
question in tort analysis is whether, given the particular facts 
of the case, the plaintiff relied on the fraudulent promise. See 
Outcault Advertising Co. v. Jones, 119 Or 214,234 P 269,239 P 
1113 (1922). 
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Cite as 64 Or App S.'.2 (1983) 

Plaintiff, whom we must regard as an innsoeht pol
icyholder, should be permitted to prove that it rolied on and 
was induced by defendant's alleged false and misleading repre 
sentations. Permitting plaintiff to bring an action for fraud is 
consistent with the rebate statute. 

"* * * [B]y imposing damages upon defendants, the sales 
argument by insurance companies of what to them are known 
to be illegal rebate plans to attract new customers would be 
discouraged. The purpose of the law would be served rather 
than frustrated." R.D. Reeder Lathing Co., Inc. v. Cypress Ins. 
Co., supra, 84 Cal Rptr at 101. 

The law will not shelter the insurer with a defense built of the 
insurer's own wrong-doing, nor will the law deny a policyholder 
the opportunity to seek relief for damages resulting from the 
insurer's deceit. The trial court erred by dismissing the fraud 
claims. 

Reversed and remanded. 

W A R D E N , J . , dissenting. 

Because I am satisfied that the trial court did not err in 
finding the parties' agreement to refund to plaintiff a portion of 
the premium it paid for workers' compensation insurance to be 
illegal and therefore unenforceable, I am unable to join the 
majority. Therefore, I dissent. 

The parties' rebate agreement clearly violates ORS 
746.035 and ORS 746.045, because it is not included in the 
policy of insurance. The majority, however, although it recog
nizes the agreement's illegality, finds it enforceable. In doing 
so, the majority quotes from Hendrix v. McKee, 281 Or 123, 
128, 575 P2d 134 (1978): 

"It is often stated that courts will not enforce 'illegal' 
contracts. This is an oversimplification of a legal principle, the 
application of which often involves construction of statutes 
and contractual provisions, delineation and balancing of pub
lic policies, and a difficult sorting and sifting process." 

No mention is made by the majority of the first sentence of the 
paragraph immediately following the above quoted language in 
Hendrix. It savs: 
322 Mountain Fir Lbr Co. v. E B I Co. 

"// the consideration for the contract or its agreed purpose 
is illegal or against public policy on its face, it will not be 
enforced." 281 Or at 128. (Emphasis supplied.) 

Defendant agreed to a rebate of a portion of the pre
miums paid by plaintiff; plaintiff agreed to receive the rebate. 
Those terms were not set out in the written contract of insur
ance. On its face, the agreed purpose is illegal as clearly violat
ing ORS 746.035 and ORS 746.045. It is also against the public 
policy embodied in those statutes. Under the rule stated in 
Hendrix, it is not enforceable. 

The majority, in quoting from Uhlmann v. Kin Daw, 
97 Or 681, 689, 193 P 435 (1920), again omits a significant 
sentence, which immediately proceeds the quoted portion: 

-1462-



"If a statute having a penalty and a prohibition, express or 
implied, or only a penalty or only a prohibition, is silent and 
otherwise contains nothing from which the contrary is to be 
inferred, then an agreement which conflicts with the statute is 
void." 

ORS 746.035 and 746.045 expressly prohibit making agree
ments such as plaintiff seeks to enforce and, as the majority 
amply points out, ORS chapter 731 provides a variety of penal
ties for violations. ORS 746.035 and 746.045 are silent as to 
whether an agreement in conflict with them is void, and I find 
nothing from which it may be inferred that such an agreement 
is not void. The majority draws an inference from the wide 
variety of sanctions and penalties available to the Insurance 
Commissioner in ORS chapter 731. In other words, it infers 
from the fact that there are penalties that the agreement is not 
void and therefore unenforceable. Making that inference is 
directly contrary to the rule in Uhlmann, the case on which the 
majority purports to rely, which is that an agreement in vio
lation of a statute is void if the statute has a penalty or prohibi
tion, unless the statute says that it is not or contains something 
from which it may be inferred that it is not. 

In Uhlmann the defendant sought to abate the fore
closure of a mortgage on the ground that the plaintiffs had 
failed to file an assumed name certificate in the county in 
which the mortgage was executed prior to its execution. The 
statute involved prohibited conducting business under an 
assumed name unless a certificate setting forth the true and 
Cite as 64 Or App 312 (1983) 323 

real name or names of the party or parties conducting the 
business had been filed in the office of the county clerk of the 
county in which the business was to be conducted. The statute 
further provided that such persons were not entitled to main
tain any suit or action without alleging and proving that an 
assumed name certificate had been filed. The plaintiffs in 
Uhlmann had filed an assumed business name certificate after 
the mortgage was executed but before bringing suit to foreclose 
it. 

The Supreme Court, in finding that plaintiffs failure 
to file the assumed name certificate before the mortgage was 
executed did not render the mortgage void, said: 

"Our conclusion is that failure to file the certificate affects 
only the qualification of the person to sue, and that upon filing 
a certificate the disqualification is removed, and a suit or 
action may be maintained on a contract made before or after 
such filing." 97 Or at 695. 

The court, in discussing legislative intent, said: 
"Here the primary purpose is, not to prevent business, but 

to require the performance of a statutory duty which is entirely 
collateral to any agreement that may arise out of any business 
transaction." 97 Or at 692-93. 

Clearly, the statute involved in Uhlmann did not prohibit the 
making of mortgage contracts, but, as construed by the court, 
merely affected the capacity of parties to sue. 

The purpose of the statute in this case is quite differ
ent. It does not require the performance of the statutory duty 
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which is collateral to the agreement involved but prohibits the 
making of the very agreement that plaintiff seeks to enforce. 
The majority states, "[T]he insurance statutes do not declare a 
rebate agreement void or unenforceable." But see O R S 
746.035; 746.045. How much more clearly must the legislature 
speak? That the making of "under the counter" rebate agree
ments like the one plaintiff seeks to enforce is clearly prohib
ited by those statutory sections makes it clear enough that the 
legislature meant to allow no effect to be given rebate agree
ments, unless they were part of the form of the insurance 
policies which the legislature required to be submitted to the 
Insurance Commissioner for his approval or disapproval pur
suant to ORS 743.006 and 743.009. . . 
324 Mountain Fir Lbr Co. v. E B I Co. 

Interestingly, the majority makes no mention of 
Hunter v. Cunning, 176 Or 250, 154 P2d 562, 157 P2d 510 
(1945). In that case, the defendant was the personal represen
tative of a Mrs. Wells who, with her husband, had entered into 
a written agreement employing the plaintiff to procure a pur
chaser for her timber lands and agreed to pay him a commis
sion of 5 percent. Plaintiff found a purchaser and transmitted 
the offer of purchase to Mrs. Wells and her husband, who 
rejected it. Mrs. Wells and her husband continued negotiations 
with the purchaser and, in fact, completed the sale. In Hunter 

"[t]he sale was consummated solely through the employ
ment and efforts of Hunter as the procuring cause thereof, and 
he fully performed his contract of employment, except that 
Mrs. Wells, in an effort to escape payment of Hunter's com
mission, prevented him from fully consummating the sale, by 
pretending to reject the offer obtained by him, and secretly, 
without his knowledge, effecting a sale of the property to [the 
purchaser procured by Hunter]." 176 Or at 253. 

Hunter brought the action for his commission. During the trial, 
defendant moved for a directed verdict on the ground that the 
plaintiff was not a licensed real estate broker during the time 
that he was carrying on negotiations for the sale. The motion 
was overruled, and the plaintiff recovered judgment. On 
appeal, the judgment of the trial court was reversed, the 
Supreme Court holding that the motion for directed verdict 
should have been sustained, because the plaintiff had procured 
the purchaser three days before he had secured his broker's 
license. 

In Hunter, the respondent relied heavily on Uhlmann 
v. Kin Daw, supra, much as the majority does in this case. The 
Supreme Court carefully analyzed Uhlmann and distinguished 
it, stating "that the rule, which avoids a contract made in 
contravention of a statute, will always be applied when the 
statute is intended for the protection of the public against 
those evils which we know from experience society must be 
guarded against by protective legislation." 176 Or at 287. The 
statute in this case is just such a statute. The majority recog
nizes that the statute has such a purpose but mistakenly uses 
that as a reason for holding the illegal agreement to be enfor
ceable. Citing ORS 731.008, it proclaims that to hold the agree
ment of these parties to be unenforceable "would not be 
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consistent with the purpose of the Insurance Code, which is to 
protect the insurance-buying public." How strange! It is for 
precisely that reason that the agreement should be held unen
forceable, because one of the very clear purposes of O R S 
743.035 and 743.045 is to prevent a party, such as this plaintiff, 
from securing an advantage in rates that is not available to 
members of "the insurance-buying public." 

Because I would find the contract unenforceable, I 
would also affirm the trial court's dismissal of plaintiff s claim 
for reformation. 

Because the majority finds this agreement enforcea
ble, it says it was error to dismiss plaintiffs fraud claims. But a 
contract such as this, being void as against public policy, can
not serve as a basis for an action for deceit. Thielsen v. Blake, 
Moffitt & Towne, 142 Or 59, 65,17 P2d 560 (1933). 

As the majority recognizes, "the legislature has given 
the Commissioner broad powers of investigation and an array 
of sanctions." Included are those contained in ORS 731.988. 
ORS 731.988(1) provides for civil penalties to be^paid to the 
general fund of the state by "any person who violates any 
provision of the Insurance Code" in an amount to be deter
mined by the Commissioner and sets limits on the amounts 
thereof. ORS 731.988(2) provides: . 

"In addition to the civil penalty set forth in subsection (1) 
of this section, any person who violates any provision of the 
Insurance Code * * * may be required to forfeit and pay to the 
General Fund of the State Treasury a civil penalty in an 
amount determined by the commissioner but not to exceed the 
amount by which such person profited in any transaction 
which violates any such provision * *.*-." 

We would do better to let the Commissioner, who is charged 
with the duty to regulate rebates, apply his expertise to deter
mine, what, if any, sanctions are necessary to protect the 
insurance-buying public. That is his work. 

The trial court did not err and should be affirmed. 

I respectfully dissent. 

Gillette and Warren, J J , join in this dissent. 
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R I C H A R D S O N , P. J . 

Affirmed. 
Cite as 64 Or App 361 (1983) 363 

R I C H A R D S O N , P . J . 

Employer Pacific Motor Trucking Company (PMT) 
seeks review of an order of the Commissioner of the Bureau of 
Labor and Industries issued pursuant to ORS 659.400 et seq., 
finding that it unlawfully discharged John D. McKay because 
of his back condition. At that time ORS 659.425(1) provided: 

"It is an unlawful employment practice for any employer to 
refuse to hire, employ or promote or to bar, discharge, dismiss, 
reduce in compensation, suspend, demote or discriminate in 
work activities, terms Or conditions because an individual has 
a physical or mental handicap, unless it can be shown that the 
particular handicap prevents the performance of the work 
involved." (Emphasis supplied.)1 

The issue is under what circumstances an employer may dis
charge an employe on the ground of the risk of an on-the-job 
handicap-related injury. McKay had been working for P M T 
for 10 months as a truck driver on a casual basis. His duties 
included heavy lifting. He was released when he was dis
qualified from permanent employment as a heavy-duty truck 
driver on the basis of back x-rays that revealed spon
dylolisthesis. 

The medical evidence regarding McKay's condition 
and the nature of the disease is substantially undisputed. 
Spondylolisthesis is a progressive condition characterized by 
the slipping forward of one vertebra over another. McKay's 

1 The parties agree that the applicable statute is the one in effect at the time of 
the alleged violation. The statute was amended in 1979. Or Laws 1979, ch 640, § 3. 
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spondylolisthesis was categorized as a Class I on a three or four 
class scale, because the displacement was less than 25 percent. 
There was medical evidence that spondylolisthesis is degenera
tive, a Class I spondylolisthesis could progress to a more 
advanced state and eventually develop into serious back prob
lems. The risk of injury increases as the person ages and the 
supporting muscles, tendons and ligaments lose their elas
ticity. There was also evidence that many people with the 
condition never develop incapacitating problems. An 
orthopedic physician testified that there was a medical proba
bility greater than 50 percent that McKay could work as a 
heavy duty truck driver without back problems but that he 
would not encourage him to do that kind of work. 
364 Pac. Motor Trucking Co. v. Bur, of Labor 

At the time of the hearing in December, 1980, McKay 
was 43 and was working for Union Pacific Railroad as a heavy-
duty truck driver. The Commissioner found that McKay's 
employment history included a number of positions that 
required heavy lifting related to the duties of a truck driver. 
There was evidence that on two occasions after leaving P M T 
McKay suffered back injuries, one at home and one working at 
Union Pacific, but the Commissioner made no findings regard
ing those incidents. There was no other evidence of back pain 
or injury. 

The Commissioner found: 

"At the time of his rejection, Mr. McKay had the ability to 
perform the duty of heavy-duty truck driver at no higher risk of 
injury or incapacitation than others." 

She concluded: 

"Since Mr. McKay had the current or present ability to 
perform the duties of heavy-duty truck driving, [PMT's] rejec
tion of his application for full-time employment constitutes a 
violation of ORS 659.425." 

P M T makes two assignments of error. It challenges 
the finding regarding McKay's comparative risk of injury or 
incapacitation and also argues that the Commissioner erred in 
her interpretation of the risk of injury due to the physical 
defect that the statute requires the employer show in order to 
justify a discharge. We consider the second point first. 

The statute was previously construed by the Supreme 
Court in Montgomery Ward v. Bureau of Labor, 280 Or 163,570 
P2d 76 (1977). A man who had had a heart attack and suffered 
continuing angina was refused employment as a heavy 
appliance salesman because of his heart condition. The issue, 
as here, was how to take into account the possibility of injury to 
the applicant in determining whether, under the statute, the 
"handicap prevents the performance of the work." The Com
missioner found that a handicap justified a refusal to employ 
when there was 

" '* * * a high probability of incapacitation while perform
ing the ordinary tasks comprising the job in question.'" 280 Or 
at 165. (Emphasis theirs.) 

On appeal we disagreed, stating that the question was whether 
there was 
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" '* * * a reasonable medical possibility that the applicant 
might, because of the extent of disability and the nature of the 
work, be unable to perform the work or could experience injury 
as a result of attempting to perform it. * * *' " 280 Or at 165. 
(Emphasis theirs.) 

The Supreme Court, although agreeing that 
"* * * the possiblity that a particular job might be seriously 

injurious to a handicapped person's health comes within the 
terms of ORS 659.425 as well as the person's outright inability 
to perform it[,j" (280 Or at 168.) 

preferred a middle ground, stating: 
"* * * [T]he Commissioner raises the standard beyond the 

policy of the statute when he requires a 'high' probability of 
incapacitation, while the mere 'reasonable possibility' 
expressed by the Court of Appeals lowers it too far. 

"It is our conclusion that the legislature intended by the 
statutory language to impose upon an employer the obligation 
not to reject a prospective employee because of a physical or 
mental handicap unless there is, because of the defect, a proba
bility either that the employee cannot do the job in a satisfac
tory manner or that he can do so only, at the risk of 
incapacitating himself. * * *" 280 Or at 168-69. (Emphasis 
supplied.) 

We understand P M T to raise two issues regarding the 
standard applied by the Commissioner: first, the extent of risk 
of injury or incapacitation due to the handicap; and, second, 
the point in time to be considered in evaluating the risk. With 
respect to the relevant point in time, the Commissioner stated 
in her opinion: 

"* * * [I]t is this forum's opinion that risk of injury or 
incapacitation should mean current or present risk of injury. 

With respect to the extent of risk to be shown, the Commis
sioner applied a standard of "probability of incapacitation."2 

366 Pac. Motor Trucking Co. v. Bur, of Labor 

At the outset we must consider our function on review 
of the Commissioner's standard. We conclude that t he statutu-
tory standard represents an "inexact" statutory term, rather 
than a "delegative" one, and therefore our task is to determine 
whether the agency's application of the statute in this case 
reflects an interpretation that is consistent with the legislat ive 
policy. Springfield Education Assn. u. School Dist., 290 Or 217, 
621 P2d 547 (1980).3 We review for error of law under ORS 
183.482(8)(a), and we must uphold the order unless the agency 
has "erroneously interpreted a provision of law," even if we 
would have made a different interpretation. Springfield Educa
tion Assn. v. School Dist, supra, 290 Or at 234. 

In our review of the Commissioner's standard we are 
called on to interpret and apply the Supreme Court's stan
dard.4 With respect to the extent of risk of incapacitation,5 we 
take as our starting point that the court's phrase "probability 
* * * that the employee * * * can do [the job] only at the risk of 

2 The Commissioner's opinion did not directly address this issue, but it stated: 

"Specifically at issue is the meaning of the phrase' . . . a probability.. . that he 
can do so only at the risk of incapacitating himself.' In setting the standard the 
Oregon Supreme Court rejected the Commissioner's Order which required a show
ing of 'high' probability of incapacitation as well as the Court of Appeals standard 
of 'reasonable possibility' of incapacitation. • * * At least in this regard, then, the 
determination of probability appears to be left to the testimony of experts. * * *" 
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incapacitating himself (280 Or at 168-69) must be interpreted 
to require a greater showing of risk than our standard, rejected 
by the Supreme Court, of "reasonable medical possibility that 
the [employe] * * * could experience injury." 28 Or App at 751. 
P M T here interprets the Supreme Court's language to the 
effect that it must only show that the risk of incapacitation is 
probable, rather than that incapacitation is probable. It argues 
that the evidence in this case showed a certain risk of inca
pacitation and, therefore, it did not violate the law in discharg
ing McKay. However, we agree with the Commissioner that the 
Cite as 64 Or App 361 (1983) • 367 

Supreme Court's language cannot be taken literally. The inter
pretation urged by P M T makes little sense; it would require, in 
essence, the evaluation of a chance of a chance. In many jobs 
any employe has a risk of incapacitation and the probability of a 
risk of injury. In rejecting our "reasonable possibility" stan
dard, the Supreme Court was setting a higher one.6 Bearing in 
mind the standards rejected by the Supreme Court in 
Montgomery Ward, we conclude that the applicable standard is 
"probability of incapacitation."7 

We next consider the point in time at which the proba
bility of incapacitation is relevant. P M T argues that because 
McKay's condition was progressive, his increased risk of inca
pacitation in the future should be considered and not just the 
extent of the current risk. We conclude that the Commissioner 
was not in error in considering the employe's risk of incapacita
tion at the time of rejection. To refuse to allow a discharge to be 
based on an employe's risk of injury in the future is consistent 
with the statute's policy. At the time of McKay's discharge, 
ORS 659.405 provided in relevant part: 

"(1) It is declared to be the public policy of Oregon to 
guarantee physically and mentally handicapped persons the 
fullest possible participation in the social and economic life of 
the state, to engage in remunerative employment * * *. 

"(2) The right to otherwise lawful employment without 
discrimination because of physical or mental handicap where 

3 The parties are in agreement on this point. The Supreme Court apparently 
applied this standard of review when it construed O R S 659.425(1) in Montgomery 
Ward v. Bureau of Labor, supra, but we note that that decision preceded Springfield 
Education Assn. v. School Dist., supra, and McPherson v. Employment Diuision, 285 
Or 541, 591 P2d 1381 (1979). 

We base our conclusion on factors including the language to be construed ("pre
vents the performance of the work involved") and the inclusion in the statutory scheme 
of a statement of policy. O R S 659.405. See Springfield Education Assn. v. School Dist., 
supra. 

4 We previously dealt with the standard when we reconsidered Montgomery 
Ward v. Bureau of Labor on remand, 42 Or App 159, 600 P2d 452, rev den 288 Or 81 
(1979). However, our opinion there is not dispositive, because we found subtantial 
evidence to support a finding that the claimant could do the job "without the risk of 
incapacitating himself." Time and extent of risk were not considered. 

6 On occasion the parties and the Commissioner use the word "injury" inter
changeably with the word "incapacitation." Because the Supreme Court's standard was 
phrased in terms of "incapacitation," we use that word. 

8 Further, in rejecting the Commissioner's "high probability of incapacita
tion" standard, the Supreme Court stressed the word "high" by placing quotation 
marks around that word only, indicating that the Court's objection to the standard was 
due to that particular word. 

7 P M T constructs scenarios in which one could be forced to hire an airline pilot 
with an even chance of a heart attack or a construction worker who has an even chance 
of incapacitating himself and whose job would require work on a high rise or scaffold 
with other employes. We do not decide the extent to which the safety of others may 
affect the standard expressed in Montgomery Ward. 
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the reasonable demands of the position do not require such a 
distinction * * * [is] hereby recognized and declared to be the 
[right] of all the people of this state. It is hereby declared to be 
the policy of the State of Oregon to protect these rights and 
ORS 659.400 to 649.435 shall be construed to effectuate such 
policy.8 ; 

To deny the opportunity to work when a risk is less than 
probable would contravene the policy of the statute to guaran
tee "the fullest employment of handicapped persons which is 
compatible with the reasonable demands of the job." 
Montgomery Ward v. Bureau of Labor, supra, 280 Or at 168. 
Because an employe with the present ability to work would be 
prevented under PMT's analysis from doing so by an impair
ment that would not be present until some time in the future, 
the expressed policy of the statute would not be met. An 
employer is not prevented from discharging a handicapped 
employe at a later time when there is a basis for determining 
that the risk of incapacitation has increased to a probability. 

P M T also challenges the Commissioner's "Ultimate 
Finding of Fact" that: 

"At the time of his rejection, Mr. McKay had the ability to 
perform the duty of heavy-duty truck driver at no higher risk of 
injury or incapacitation than others." 

We review for substantial evidence in the record, O R S 
183.482(8)(c), and agree that the finding that McKay faced no 
greater risk than others is not supported by substantial evi
dence.9 P M T contends that reversal is therefore required, 
because the finding was part of the basis on which the Commis
sioner purported to justify her decision. An erroneous but 
immaterial finding provides no basis for reversal. Kokotan v. 
Emp. Div., 30 Or App 391,567 P2d 138 (1977). Even if McKay's 
risk of injury at the time of discharge was greater than that of 
the general population because of his handicap, the Commis
sioner's reasoning and other findings demonstrate that 
employer was not thereby justified in discharging him. One of 
the Commissioner's findings of fact was: 

"e) Although there is a medical probability in excess of 
50% that Mr. McKay could perform the duties of a heavy-duty 
truck driver without experiencing back problems, Dr. Bird 

Cite as 64 Or App 361 (1983) j to ; 

would encourage him to pursue another vocation whkh pres 
ents less risk of injury or incapacity." 

We can determine from her opinion that she relied on the 
above finding in concluding that McKay had the current abil
ity to perform the job and that employer therefore unlawfully 
discharged him. The finding relied on is supported by substan
tial evidence. 

Affirmed. 
8 The words "physical(ly) or mental(ly)" preceding "handicap(ped)" were 

deleted in 1979. Or Laws 1979, ch 640, § 2. 

9 Two of the three physicians who testified 9tated that because of his back 
defect McKay was at a greater risk of injury than the general population. The third 
testified that McKay was at "increased risk," but it is not clear to whom or what the risk 
was compared. None of the physicians located the risk at any point in time. The 
Commissioner argues that the finding is supported by evidence of McKay's trouble-free 
work history; however, the fact he may not have experienced problems is not necessarily 
probative of the medical risk of injury. 
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A f f e c t of aggravation d e n i a l on D.O. appeal, 576 
Determination Order 

Cross-request unnecessary, 1444 
T i m e l i n e s s , 1332 

D i s m i s s a l 
Good c a u s e — f a i l u r e to appear at hearing, 555 
No evidence, 143 
Of one party, 155 
Reversed, 566,1332,1427 
T i m e l i n e s s , 205,566,1251,1332,1355 
Want of pro s e c u t i o n , 698,1376,1393 

Good cause, l a t e f i l i n g 
Not shown, 363,1251 

Motion to postpone hearing 
Allowed, 1393 
Denied, 557 

Pleadin g s , 828 
Reopen hearing, 94 
Time f o r f i l i n g , 205 

Request f o r Review—Board 
Cross-request f o r Review, 1247,1378 
D i s m i s s a l allowed, 16,58,232,233,245,266,546,570,787 
F a i l u r e to n o t i f y a l l p a r t i e s w i t h i n 30 days, 1109,1201, 

1256,1388,1433 
L i m i t i n g TTD on r e v e r s a l of d e n i a l , 109 
Motion to c o r r e c t t r a n s c r i p t , 1177 
Motion to d i s m i s s denied 

F a i l u r e to f i l e b r i e f , 522,607,619,787,895,1188 
F a i l u r e to n o t i f y a l l p a r t i e s , 176,274,628,699,1107,1310 
F a i l u r e to timely request review,160,295,706,771,804,1293,1350 
Own Motion, c o n s o l i d a t e d hearing, 536 
Order not f i n a l , 1374 
T r a n s c r i p t not f i l e d , 512 
No new i s s u e on review, 247 
Order abated, 364 
Rec o n s i d e r a t i o n , a u t h o r i t y f o r , 919 
T i m e l i n e s s , 232,233,245 

Time to f i l e b r i e f s , 1340 

ATTACHMENT See GARNISHMENT 

ATTORNEY'S FEES 
Based on e f f o r t s & r e s u l t s , 233,328,570,1200,1238 
Board Review 

A d d i t i o n a l fee awarded, 25,153,760,1180,1349 
Compensation reduced, 928,1267 
Need not defend a l l i s s u e s , 44 
Reduced, 198,328 

C a r r i e r - p a i d f ee 
Denied c l a i m , 93,788,1420 
Unreasonable r e s i s t a n c e , 423,1200 

C i r c u i t Court 
Enforcement of order, 613 
Fee f o r Court review,449 
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E x t r a o r d i n a r y fee 
Awarded, 570 
Not awarded, 611,813 

No fee awarded 
Court appeal by employer, 467 
Denial reversed as to f u t u r e b e n e f i t s , 566 
Despite penalty, 13 
Own Motion case, 739,1288,1374 
Where no penalty, 25 

Payable from i n c r e a s e d compensation 
In c r e a s e d TTD, 368,513 
Penalty, 198 
Premature c l a i m c l o s u r e , 570 

Range of f e e s , 25,358,813,1200 
Remand from Court of Appeals 

Award, 710,1062,1420,1452 
Remand from Supreme Court 

For award, 478 
Separate fees by i s s u e s , 1214 
Th i r d Party Recovery, 282,548 
.307 cases 

Claimant's attorney's f e e , 684,847 

BENEFICIARIES 
C h i l d born a f t e r i n j u r y , 928 
Dependency, 928 
Not w i t h i n s t a t u t o r y scheme, 555,558 
Spouse separated at i n j u r y , 928 

CAUSATION 

CLAIMS, FILING 
L a t e f i l i n g 

Employer knowledge, 1215 
Employer p r e j u d i c e , 1356 
Good c a u s e — n o t shown, 559,628,1214 

Must be with i n s u r e r f i r s t , 699 
Notice of c l a i m , 196 

CLAIMS, PROCESSING 
See a l s o : AGGRAVATION CLAIMS; MEDICAL SERVICES 
Claim c l o s u r e , 368,380,1057,1447 
Claimant's o b l i g a t i o n s , 840 
C o n c u r r e n t / a l t e r n a t i v e coverage, 897 
I n j u r y v s . occupational d i s e a s e , 598 
I n s u r e r c l o s u r e , 1087 
Medical b i l l s , 131,140,257 
Payment problems, 840 
Reaccepting v s . reopening, 1426 
Request to r e i n s t a t e TTD before c l o s u r e , 21 
R e t i r e d , non-working, 1141,1142,1152 

COLLATERAL ESTOPPEL See a l s o : RES JUDICATA 

CONDITIONS See OCCUPATIONAL DISEASE, CONDITION, OR INJURY 

CONSTITUTIONAL ISSUES 
Board a u t h o r i t y to r u l e on, 555,558 
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COVERAGE See a l s o : NON-COMPLYING EMPLOYER 
Insurance c o n t r a c t to rebate premium, 1456 

CREDIBILITY ISSUES 
F i l m as impeachment evidence, 1389 
Referee's opinion 

Deferred to, 25,281,309,396,512,559,563,564,584,664,952,973 
Reversed, 339,618,707,710,1244 

Telephonic testimony, 729 
Varying h i s t o r i e s , 309,710 

CRIME VICTIMS ACT 
B e n e f i t s 

Granted, 66 
Not granted,663 

D i s m i s s a l , 9 5 
Hearing, 1083 
Late f i l i n g , 1224 
Standard of review, 1224 
Vic t i m ' s conduct, 66 

DEATH BENEFITS 
Burden of proof, 912 
Denied, 912 

DENIAL OF CLAIMS 
A f t e r acceptance, 456,635,716,772,814,1133,1242,1372 
A l l reasons f o r , need not be formally l i s t e d , 1363 
Burden of proof, 635,1133,1242,1372 
Copy of d e n i a l l e t t e r to attorney, 120 
De f a c t o d e n i a l , 368 
E f f e c t i v e , 120,216 
Medical s e r v i c e s 

Present treatment v s . f u t u r e , 120 
B i l l i n g s , 131,140,257,818 

Without hearing r i g h t s , 1327 

DEPENDENTS See BENEFICIARIES 

DETERMINATION ORDER 
Not premature, 58,572 
Notice of c l a i m c l o s u r e , 1386 
Premature, 19 

DISCOVERY 
Attachments to 801, 1242 
Claimant's taped statement, 1242 
Claims documents, 1276 

DISPUTED CLAIM SETTLEMENTS See SETTLEMENTS & STIPULATIONS 

DOCUMENTARY EVIDENCE T 

EMPLOYMENT RELATIONSHIP 
Discharge of employee: r i s k of i n j u r y , 1466 
None found at time of i n j u r y , 512 
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EVIDENCE 
See a l s o : DOCUMENTARY EVIDENCE; MEDICAL CAUSATION 
A d m i n i s t r a t i v e n o t i c e , p r i o r o r d e r , 271 
A d m i n i s t r a t i v e r u l e s r a t i n g PPD, 406 
Admission o f p a r t y 

One i n s u r e r c a n ' t make f o r a n o t h e r , 584 
Burden o f p r o o f 

D e n i a l a f t e r c l a i m acceptance, 635 
I n c o n c l u s i v e e v i d e n c e , 1217 

E f f e c t o f p r i o r Order on m e d i c a l c a u s a t i o n q u e s t i o n , 1303 
F i l m , 809,1389 
Harmless e r r o r , 896 
Hearsay/admission o f p a r t y , 512 
New, n o t p r o p e r f o r remand, 176,202 
Presumption o f c o r r e c t n e s s 

D e t e r m i n a t i o n Order, 406 
Ten-day r u l e 

D i s c ussed, 143,271,660,885 
E n f o r c e d , 143,150,271,321,368,885,965,1202 

FEDERAL EMPLOYEES LIABILITY ACT 

FIREFIGHTERS 

GARNISHMENT 
Payment t o Court u p h e l d , 1120 

HEARINGS PROCEDURE 

HEART ATTACK, HEART DISEASE 
Death 

Due t o p r o g r e s s i v e d i s e a s e , 912 
Heart c o n d i t i o n 

Compensable 
Not compensable, 439,442,598,736,849 

M y o c a r d i a l i n f a r c t i o n 
Compensable, 425,540 
L e g a l / m e d i c a l c a u s a t i o n , 874,1194 
Not compensable, 190,442,707,874,912,1152,1194 

INDEMNITY ACTIONS 

INMATE INJURY FUND 
E f f e c t o f de novo r e v i e w , 1247 
P e r i o d i n which t o r e q u e s t r e v i e w , 1247 

JURISDICTION 
See a l s o : OWN MOTION RELIEF; APPEAL & REVIEW 
Appeal f r o m D.O.'s, 949,1332 
Appeal f r o m D.O.'s where c o m p e n s a b i l i t y s t i l l a t i s s u e , 1413 
Cross - r e q u e s t f o r Board Review, 1247,1378 
Emp l o y e r / c l a i m a n t d i s p u t e : s i c k l e a v e , 851 
Lump sum award bar t o l i t i g a t i o n , 47 
M o t i o n t o s e t a s i d e s t i p u l a t i o n , 1315 
N o n - d i s a b l i n g c l a i m , 1 
None where i n s u f f i c i e n t t i m e t o accept/deny, 564,1312 
None where no c l a i m made, 1312 
Own M o t i o n : e x t e n t o f Board's a u t h o r i t y , 7 0 5 , 7 1 6 , 1 3 1 5 
Request f o r Review/Referee's Order o f Abatement, 522 
Waiver o f o b j e c t i o n , 1453 
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LUMP SUM See PAYMENT 

MEDICAL CAUSATION 
A f f e c t o f PPD award, 532 
Burden o f p r o o f 
. D i s c u s s e d , 350,532,818,991 
F a i l u r e t o f o l l o w m e d i c a l a d v i c e , 1437 
F a i l u r e t o meet, 115,328,350,538,1418 
F a i l u r e t o submit t o d i a g n o s t i c exam, 414 

D i a g n o s i s , n e c e s s i t y o f , d i s c u s s e d , 665,1267 
E f f e c t o f p r i o r Order, 1303 
Ex p e r t o p i n i o n 

R e q u i r e d , 314,532,675,991,1258,1276,1329,1395 
Types d i s t i n g u i s h e d , 991 

I n c o n c l u s i v e m e d i c a l e v i d e n c e , 320 
I n c r e a s e i n t r e a t m e n t w h i l e employed, 538 
I n j u r y 

C o n d i t i o n r e l a t e d t o , 90,186,238,260,335,358,376,401,405, 
414,419,583,658,676,700,768,880,973,991,1063, 
1113,1128,1159,1161,1233,1267,1419,1449 

C o n d i t i o n u n r e l a t e d t o , 98,105,115,202,216,245,258,306,523, 
530,578,657,672,673,726,729,818,869,901,902, 
1101,1244,1257,1261,1329,,1418,1451 

M a t e r i a l c o n t r i b u t i n g cause t e s t , 414,905 
O c c u p a t i o n a l d i s e a s e 

C o n d i t i o n r e l a t e d t o 
C o n d i t i o n u n r e l a t e d t o , 655 

Temporal r e l a t i o n s h i p 
Symptoms & i n j u r y , 186,268 

MEDICAL OPINION 
A n a l y s i s v. c o n c l u s o r y s t a t e m e n t , 532,656,1057 
Based on h i s t o r y 

I n c o m p l e t e h i s t o r y , 1329,1244 
I n c o n s i s t e n t h i s t o r i e s , 309,532,1230 

Based on r e c o r d s o n l y , 768 
Based on tem p o r a l r e l a t i o n s h i p o n l y , 258 
C h i r o p r a c t o r as e x p e r t , 532 
C o n s u l t a n t v s . t r e a t i n g p h y s i c i a n , 414,614 
Le n g t h o f t i m e t r e a t i n g , 260 
O b s e r v a t i o n v s . o p i n i o n , 678 
Re q u i r e d , 1173,1258 
Scope o f e x p e r t i s e , 258,678,849,1395 
S u p p o r t i n g opposing c o n c l u s i o n s , 1217 
Treatment s i m u l t a n e o u s w i t h work, 678 
U n c o n t r o v e r t e d o p i n i o n n o t b i n d i n g , 181,532,665 
Weight v s . a d m i s s i b i l i t y , 789 

MEDICAL SERVICES 
Accept/deny i n 60 days, 117,131,1084,1109 
Car as p r o s t h e t i c d e v i c e , 1401 
C h i r o p r a c t i c t r e a t m e n t , 585,916,1338,1451 
Cl a i m f o r 

Dis c u s s e d , 120,131,257,818 
Vs. a g g r a v a t i o n c l a i m , 120,452 

D i a g n o s t i c measure, 253,1093,1254 
F o l l o w i n g Order t o pay, 1181 
F u t u r e s e r v i c e s , d e n i a l o f , 1400 
O u t - o f - s t a t e , 377,384,1091 

-1480-



Own M o t i o n cases, 1084 
P a l l i a t i v e t r e a t m e n t , 377 
Pre-1966 i n j u r i e s , 629,1177 
"Range o f compensable consequences" t e s t , 578 
Re f u s a l t o submit t o t r e a t m e n t 

Unreasonable, 1068 
T e s t , 1068 

Second o p i n i o n , 642 
Se r v i c e 

For c o n d i t i o n r e l a t e d t o i n j u r y , 610 
For c o n d i t i o n u n r e l a t e d t o i n j u r y , 591 

Successive c l a i m s f o r , 348 
Successive i n j u r i e s , i n s u r e r s , 75 
Surgery 

Because o f i n j u r y , but u n r e l a t e d : compensable, 578 
For c o n d i t i o n u n r e l a t e d t o i n j u r y , 306,729 
N u l t i p l e p r i o r i n j u r i e s , 1073 
Not a p p r o p r i a t e , 621 
Reasonable & necessary, 830,916,1153,1312 
R e f u s a l , 1068 
T h i r d o p i n i o n , 830,1153 
To r e s o l v e d i f f e r e n t i a l d i a g n o s e s , 253 

T h r e e - p h y s i c i a n r u l e , 768 
T r a v e l expenses, 970 
When t o d e f e r t o t r e a t i n g p h y s i c i a n , 1177 

MEDICALLY STATIONARY 
C h i r o p r a c t o r v s . o r t h o p e d i s t , 252,1127,1241 
D e f i n i t i o n d i s c u s s e d , 880,893,1383 
Determined a t t i m e o f D.O., 572,1383 
D.O. a f f i r m e d , 678,700,1357 
Job m o d i f i c a t i o n r e q u i r e m e n t , 893 
Me d i c a l evidence cannot be r e b u t t e d by l a y , 1383 
No PPD d e t e r m i n a t i o n u n t i l m e d i c a l l y s t a t i o n a r y , 1101,1420 
Premature c l a i m c l o s u r e , 267,572,621,642,780 
Subsequent r e o p e n i n g , 267 
T r e a t i n g p h y s i c i a n ' s o p i n i o n , 252,614,642,824,877,893 
Treatment 

C o n s e r v a t i v e , 880 
P a l l i a t i v e v s . c u r a t i v e , 880,1241 

Worsening r e q u i r e d , 267 

MEMORANDUM OPINIONS See page 1509 

NON-COMPLYING EMPLOYER 
T e r m i n a t i o n o f g u a r a n t y c o n t r a c t , 1423 

NON-SUBJECT/SUBJECT WORKERS See a l s o : EMPLOYMENT RELATIONSHIP 
Independent c o n t r a c t o r , 562 
Mutual c o n t r o l / 2 employers, 911 
O u t - o f - s t a t e w o r k e r , 539,562 
R i g h t o f c o n t r o l , 911 

OCCUPATIONAL DISEASE CLAIMS 
See a l s o : AGGRAVATION (WELLER); PSYCHOLOGICAL CONDITIONS 

& FACTORS 
Burden o f p r o o f , 1173 
Cau s a t i o n 

C o m p e n s a b i l i t y f o u n d , 13,592,857,940,1065,1236,1404,1422 
C o m p e n s a b i l i t y n o t f o u n d , 104,181,186,198,205,226,249,350, 

386,598,620,660,675,764,808,978,1124,1173,1180,1258, 
1280,1318,1395,1396 
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Compensable, no b e n e f i t s due, 353 
C o n d i t i o n a r i s i n g d u r i n g v o c a t i o n a l r e h a b i l i t a t i o n , 1126 
Date o f d i s a b i l i t y , 936,955,962 
D i a g n o s i s , n e c e s s i t y o f , d i s c u s s e d , 665,1173 
D i s t i n g u i s h e d from i n j u r y , 598,597,1318 
L a s t i n j u r i o u s exposure r u l e , 669,940,955,957 
Major c o n t r i b u t i n g cause t e s t , 584,619,635,736,1065,1126,1404 
M e d i c a l s e r v i c e o r d i s a b i l i t y r e q u i r e m e n t , 592 
R e l a t i o n s h i p s t o p r e v i o u s i n j u r i e s , 1396 
S t r e s s o r s under c l a i m a n t *s c o n t r o l , 736 
Successive employment exposures, 161,940,962,1250 
Successive i n s u r e r s , 955 
Time f o r f i l i n g , 104,1278 
Weller./Gygi t e s t s combined, 104,181,350,386,592,598,635, 

660,665,1217,1258,1396 

OCCUPATIONAL DISEASE, CONDITION, OR INJURY 
See a l s o : HEART ATTACKS, HEART DISEASE 
A p p e n d i c i t i s , 578 
A s b e s t o s i s , 353 
Asthma, 1251 
Ca r p a l t u n n e l , 161,198,245,386,532,763,940,1124,1236,1396 
C o l i t i s , 1063 
D e r m a t i t i s , 587,700,744 
D e g e n e r a t i v e d i s c d i s e a s e , 1280 
Eczema, 700 
E p i c o n d y l i t i s , 181,186,962 
Headaches, 857 
He a r i n g l o s s , 592,1395 
H e p a t i t i s , 249,619 
H e r n i a t e d d i s c , 1180 
H i v e s , 1251 
Lung c o n d i t i o n , 607 
M e t a t a r s a l g i a , 1217 
Meat wrapper's asthma, 13 
O b e s i t y , 1261 
O s t e o p o r o s i s , 310 
Overwork, 1173 
P o l i o , 635 
P l a n t a r f a s c i t i s , 1065 
Pulmonary c o n d i t i o n , 1254 
Raynaud's phenomenon, 218 
R h i n i t i s , 1404 
T e n d i n i t i s , 104,419 
U r t i c a r i a , 620 

OFFSETS 
Approved. 

A g a i n s t f u t u r e b e n e f i t s , 920 
Overpayment o f TTD, 108,229,380,678,700,821,824 

A u t h o r i t y f o r , 920 
A u t h o r i z e d by a d m i n i s t r a t i v e , r u l e , 229 
Disapproved 

PTD a g a i n s t PPI), 275,282 
P r i o r c l a i m s , 918 
S t i p u l a t e d o r d e r , 536 

I n t e r i m compensation/TTD, 1373 
PTD a g a i n s t PPD, 11,365 
R e d u c t i o n i n TTD, 229 
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ORDER TO SHOW CAUSE 

OWN MOTION RELIEF 
(A l i s t o f t h e d e c i s i o n s of t h e Board under Own M o t i o n J u r i s 
d i c t i o n , u n p u b l i s h e d i n t h i s volume, appears on page 1518.) 
A g g r a v a t i o n r i g h t s v s . Own M o t i o n , 705,716,1208 
Cl a i m a n t ' s b e s t i n t e r e s t : no r e o p e n i n g , 85 
Defe r a c t i o n u n t i l .245 i s s u e r e s o l v e d , 1050,1052,1294,1302 
D e n i a l a f t e r acceptance, 716 
I n t e r i m o r d e r 

R e l i e f agreed upon by p a r t i e s , 1 
J u r i s d i c t i o n : when, i t l i e s w i t h Board, 705,716 
M e d i c a l s e r v i c e s d i s p u t e 

S u b j e c t t o r e q u e s t f o r h e a r i n g , 8,286,716,764,1050, 
1084,1109,1206,1322 

Pre-1966 i n j u r y , 513,629,1177 
M o t i o n t o s e t a s i d e s t i p u l a t i o n , 1315 
PPD award,108,318,1290 
R e l i e f d e n i e d , 318,779 
Reopening 

A l l o w e d , 765 
Denied, 85,319,345 
Requires w o r s e n i n g , 319 
Suspended, 154 
V o l u n t a r y , a f t e r Own M o t i o n r e q u e s t , 1208 
V o l u n t a r y v s . i n v o l u n t a r y , 1374 

Time l o s s b e n e f i t s 
A l l o w e d , 617 
D u r i n g a u t h o r i z e d t r a i n i n g program, 1073,1086,1107 
None when r e t i r e d , 3 
None where n o t a u t h o r i z e d , 540,569 
None where n o t w o r k i n g , s e e k i n g work, 318,319,345,540,569,764 

PAYMENT 
Lump sum 

Bar t o l i t i g a t i o n , 47 
Refu s a l o f , 797 

PTD & PPD awards s i m u l t a n e o u s , 1444 

PENALTIES 
Assessment: employer v s . i n s u r e r , 328 
Claims p r o c e s s i n g 

Reasonable, 824,830,840 
Unreasonable, 368,678,869,1087 

Compensation " t h e n due", 117,289,889,1075,1101,1134 
Delay accept/deny 

Employer f a i l u r e t o n o t i f y i n s u r e r , 328 
Reasonable, 25 
Unreasonable, 13,16,21,72,140,156,289,328,665,787,797,802,1075 

Delay payment 
Reasonable, 461,1273,1377 
Unreasonable, 374,642,802,973,1134,1169,1181,1273,1377,1447 

D e n i a l 
Reasonable, 442,461,880 

Double ( o r more) compensation, 161 
Exces s i v e p e n a l t y reduced, 117,1206 
Express s t a t u t o r y a u t h o r i t y r e q u i r e d , 678 
F a i l u r e t o deny, 1418 
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F a i l u r e t o p r o v i d e c l a i m s documents, 1276 
F a i l u r e t o r e q u e s t .307 o r d e r , 156,398 
F u t u r e compensation, 1181 
Maximum p e n a l t y d e f i n e d , 117,802 
M u l t i p l e p e n a l t i e s , one o f f e n s e , 117 
Own M o t i o n cases 
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W. Leonard Bradbury 32 Van Natta 246 (1981) 
George Brasky 
Gary W. B r i l l . 
Kelly P. B r i t t 
Ronald Bronski 
Ronald D. Brown 
Clyde V. Brummel 
Wilma Kini Buhman 
William Bunce 
Harvey Burt 
John F. Byers 
John Cameron 
Jess Campbell 
Larry Campuzano 
Clea B. Carpenter 

34 Van Natta 453 (1982) 
34 Van Natta 489 (1982) 
34 Van Natta 1182 (1982) 
34 Van Natta 612 (1982). 
34 Van Natta 1004 (1982) 
34 Van Natta 1183 (1982) 
34. Van Natta 252 (1982) . 
33 Van Natta 546 (1981) 
22 Van Natta 42 (1977) 
1 Van Natta 25 (1967) 
34 Van Natta 211 (1982) 
15 Van Natta 146 (1975) 
34 Van Natta 734 (1982) 
34 Van Natta 456 (1982) 

358,532 
556 
716 
678,789 
299 
1332 
716 
93,377 
190 
1303 
47 
1,13,16,25,72,198, 
329,635,665,739,802,1075,1153, 
117 1181,1200,1206,1238 
75,772,1114 
598,655 
72,94,112,115,203, 
235,235,299,320,325, 
557,559,634,797,896,1161,1168, 
1179,1180 
789 
1153 
1049 
684 
1340 
1120,1123 
869,1087,1120 
874,1087,1111,1123 
582,1213 
789 
1276 
716,1369 
52,181,532,586,665 
161,198,350,744,802, 
869,1075,1142,1273 
1173 
363 
761,1261 
1373 
813 
143,885 
1,233 
63 
299 
19,572 
716 
105.7 
231,556,1369 
47 
515,859 
789 



Name 

Ruth M. Case 
Richard A. Castner 
David Cheney 
Douglas Chiapuzio 
Bonnie Chytka 
Gary L. Clark 
Mary Lou Claypool 
Angela V. Clow 
Warren Collins 
Ora M. Conley 

Betty L. Counts 
Leon E. Cowart 
Larry Crane 
Harlan Crawford 
Sylvia Crites 
Kathie L. Cross 
Max D. Cutler 
Ralph R. Cutright 
Ralph R. Cutright 
Shawn Cutsforth 
Pauline Cutter 
Robert W. Dal ton 
John R. Daniel 
Patricia Davis 
Roberta Davis 
Patricia M. Dees 
Robert DeGraff 
Ada C. Del Rio 
Robert Delepine 
Warren E. Dent 
Juanita DesJardins 
Ray D. Dezellum 
Dale Donaldson 
Douglas Dooley 
Terry Dorsey 
Gayle Duckett 
Anthony J. Duman 
Madonna Duman 
Hettie M. Eagle 
Earl E. Ekstrand 
Patrick E l l i o t t 
Vernon D. E l l i s 
Marion L. Ells 
Frederick Estabrook 
B i l l y J. Eubanks 

Keith K. Evans 
Willard B. Evans 
Roy J. Fenton 
Herb Ferris 
Yvonne C. Fish 
Dixie Fitzpatrick 

VAN NATTA CITATIONS 

Citation 

33 Van Natta 490 (1981) 
33 Van Natta 662 (1981) 
35 Van Natta 21 (1983) 
34 Van Natta 1255 (1982) 
35 Van Natta 86 (1983) 
35 Van Natta 117 (1983) 
34 Van Natta 943 (1982) 
34 Van Natta 1632 (1982) 
17 Van Natta 236 (1976) 
34 Van Natta 1698 (1982) 

35 Van Natta 1356 (1983) 
34 Van Natta 1597 (1982) 
29 Van Natta 113 (1980) 
34 Van Natta 1010 (1982) 
7 Van Natta 100 (1971) 
34 Van Natta 1064 (1982) 
34 Van Natta 1480 (1982) 
35 Van Natta 1142 (1983) 
27 Van Natta 186 (1979) 
35 Van Natta 515 (1983) 
34 Van Natta 1709 (1982) 
35 Van Nat La 352 (1983) 
34 Van Natta 1020 (1982) 
35 Van Natta 635 (1983) 
6 Van Natta 251 (1971) 
35 Van Natta 120 (1983) 
29 Van Natta 893 (1980) 
32 Van Natta 138 (1981) 
35 Van Natta 72 (1983) 
35 Van Natta 1100 (1983) 
34 Van Natta 595 (1982) 
34 Van Natta 213 (1982) 
34 Van Natta 1154 (1982) 
35 Van Natta 125 (1983) 
31 Van Natta 144 (1981) 
32 Van Natta 284 (1981) 
35 Van Natta 260 (1983) 
34 Van Natta 1642 (1982) 
33 Van Natta 671 (1981) 
34 Van Natta 742 (1982) 
32 Van Natta 155 (1981) 
35 Van Natta 45 (1983) 
34 Van Natta 1010 (1982) 
17 Van Natta 66 (1976) 
35 Van Natta 131 (1983) 

34 Van Natta 1035 (1982) 
34 Van Natta 490 (1982) 
34 Van Natta 1686 (1982) 
34 Van Natta 470 (1982). 
34 Van Natta 1038 (1982) 
34 Van Natta 974 (1982) 

Page(s) 

885 
281 
368,695,744,1261 
104,386,660 
699 
131,257,772,802,818,1075 
25,716,851,1315 
120,1287,1327 
93 
72,112,115,203,235,235,299, 
320,325,557,559,634,896,1161, 
1168,1179,1180 
1368,1372 
695 
587 
789 
332 
125,310,840 
286,716,1084,1109 
1136,1151 
1142 
823 
355 
557,1095 
12,198,1181 
716,814,1133,1372 
56 
131,348,377,528,1287,1327,1400 
75 
358 
1161 
1114 
31,136,789 
63 
707 
120,131,624,740 
1287,1327 
355 
789 
260,789 
384,528 ,1338095,110],1323,1338 
262 
156 
47 
298 
716 
117,120,125,140, 
216,257,289,368,377, 
699,818,1084,1093,1109,1181,137 7 
1350 
62,125,528,859,1142 
1290,1373 
678 
86 
96,136 
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VAN NATTA CITATIONS 

Name Citation Page(s) 

35 Van Natta 271 (1983) 
34 Van Natta 543 (1982) 

Dennis Fraser 
Gary A. Freier 

Gary E. Freshner 35 Van Natta 
Melodie A. Gage 34 Van Natta 
John Galanppoulos , 34 Van Natta 
.Norman Garbutt 28 Van Natta 
B i l l i e Gardner 34 Van Natta 
Fred Gascon 34 Van Natta 
Norman J. Gibson 34 Van Natta 
Paul G i l l 34 Van Natta 
Anita Gilliam 35 Van Natta 
John P. Ginter 34 Van Natta 
Christine N. Givens 34 Van Natta 
Donald A. Godell 34 Van Natta 
Frank. Gonzales 34 Van Natta 
Delbert Greening 34 Van Natta 
Elmer C. Gregory 35 Van Natta 
Glenn 0. Hall 35 Van Natta 
Glenn 0. Hall 34 Van Natta 
Mary Ann Hall. 31 Van Natta 
I s l a M. Halligan 34 Van Natta 
Ruby J. Hampton 30 Van Nntta 
Fred Hanna 34 Van Natta 

Edward Hanson 35 Van Natta 
Jesse E. Hardy 35 Van Natta 
Clyde M. Hargens 34 Van Natta 
Quinten Hargraves 35 Van Natta 
Margaret L. Harris 34 Van Natta 
John R. Hart 35 Van Natta 
Michiel Harth 34 Van Natta 
Lavona Hatmaker 34 Van Natta 
Robert Heilman 34 Van Natta 
Rose Hestkind 35 Van Natta 
Jul i a I . Hicks 33 Van Natta 
Donald W. H i l l 34 Van Natta 
Robert H i l l . 24 Van Natta 
Hiroshi Hitomi 33 Van Natta 
Benjamin Hockema 26 Van Natta 
Herman J. Howland 28 Van Natta 
William W. Hughes 35 Van Natta 
David S. Hunter 33 Van Natta 
Lorena l i e s 30 Van Natta 
Norman Jager 34 Van Natta 
William Jameson 34 Van Natta 
James B. Johnson 35 Van Natta 
Vivian Johnson 11 Van Natta 
. B i l l y Joe Jones 34 Van Natta 
Harry C. Jordan 35 Van Natta 
Derral D. Kelley 34 Van Natta 
Donna P. Kelley 30 Van Natta 
Karen K. Kephart 34 Van Natta 
Michael J. King 33 Van Natta 
Richard Kirkwood 35 Van Natta 
Leonard F. Kisor 35 Van Natta 

528 (1983) 
1245 (1982) . 
615 (1982) 
351 (1979) 
218 (1982)-
1551A (1982) 
1583 (1982) 
1471 (1982) 
377 (1983) 
547 (.1982) 
258 (1982) 
50 (1982) 
551 (1982) 
145 (1982) 
93 (1983) 
275 (1983) 
1725 (1982) 
56 (1981) 
594 (1982) 
708 (1981) 
1271 (1982) 

1107 
171 
751 
156 
558 
665 
703 
950 
1487 

(1983) 
(1983) 
(1982) 
(1983) 
(1982) 
(1983) 
(1982) 
(1982) 
(1982) 

250 (1983) 
497 (1981) 
1291 (1982) 
39 (1978) 
609 (1981) 

(1979) 
(1979) 
(1983) 
(1981) 
(1981) 
(1982) 

437 
368 
358 
273 
666 
1558 
1532 (1982) 
47 (1983) 
98 (1974) 
(1982) 
282 (1983) 
73 (1982) 
715. (1982) 

(1982) 
(1981) 
(1983) 
(1983) 

707 
636 
140 
282 

851 
332,614,678,1095,1101,1323 

1057,1338,1400 
1244 
282,548,859,1049 
262 
528 
1288 
16,72,117,665,1075,1276 
75,772,1114 
384,1084,1091,1400 
598 
21 
587 
125,358,1169,1181 
1287,1327 
377 
282,365 
789,863 
117,125,528,859,1142 
716 
.642 
9,47 ,143,271 , 
299,368,885 
1201,1256,1388 
523 
109,111,358,744 
155 
156 
1267 
88,388,406,1057 
252,678,789,824 
241,684,847 
251,695 
151,1198,1294 
587,700 
332 
1198 
299 
716 
532 
47 
350,830,1236 
716 
268 
41,45,56,296,299 
253 
713 
275 
329 
363 
281 
176,295,628,699,1107,1310,1388 
131,818,1075,1093 
548 
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VAN NATTA CITATIONS 

Name Citation Page(s) 

Beneta Kissas 33 Van Natta 596 U981) 1068 
Henry A. Kleeman 7 Van Natta 70 (1971) 56 
Marlene L. Knight 34 Van Natta 278 11982) 89 
Francis Knoblauch 35 Van Natta 218 (1983) 744 
Ahmad Noor Kojah 28 Van Natta 262 (1979) 1247 
Dennis Kurovsky 35 Van Natta 58 ( L983) 1383 
Evelyn LaBella 30 Van Natta 738 (1981) 1355 
Jim Lafferty 33 Van Natta 530 (1981) 806 
Jimmy Layton 35 Van Natta 253 (1983) 578,830,1093,1153,1254 
Ralph R. Lee 35 Van Natta 1109 (1983) 1206,1301 
Donald L. Lentz 35 Van Natta 1084 (1983) 1206,1301,1322 
James Leppe 31 Van Natta 130 (1981) 716,1315 
Patricia Lewis 34 Van Natta 202 (1982) 350,1236,1242 
Jay Long 34 Van Natta 1519 (1982) 587 • 
Dianne Lopatin 29 Van Natta 466 (1980) 789 
Brad L. Loren 35 Van Natta 303 (1983) 314 
Letty Louden 34 Van Natta 1156 (1982) 1198 
Hazel Stanton Lovell31 Van Natta 69 ( L981) 1288 
Curtis A. Lowden 30 Van Natta 642 (1981) 1251 
Robert A. Lucas 34 Van Natta 1553 (1982) 716 
Robert Luhrs 34 Van Natta 1089 (1982) 325 
Laura Maitland 34 Van Natta 1294 (1982) 772 
Frank Mason 34 Van Natta 568 (1982) 52,755,844,863 
David S. Mathews 35 Van Natta 75 ( 1983) 83,179,203 
Richard L. McBee 34 Van Natta 1119 (1982) 787 
Joyce McCammon 22 Van Natta 28 ( 1977) 332 
Roy A. McFerran 34 Van Natta 621 (1982) 19,58,179,267,572, 

797,1383 
Henry McGarrah 33 Van Natta 584A (1981) 205 
Dorothy Mclver 32 Van Natta 192 (1981) 716 
Violet B. McKinnon 26 Van Natta 40 ( 1978) 716 
A. B. McManus 28 Van Natta 521 (1980) 1113 
Darrell Messinger 35 Van Natta 161 (1983) 156 
Harold Metier 34 Van Natta 710 (1982) 797 
Vernon Michael 34 Van Natta 1212 (1982) 540,569,617,764,1142 
Richard R. M i l l e r 34 Van Natta 514 (1982) 303 
Richard D. Minshall 34 Van Natta 1173 (1982) 303 
Lorrie A. Minton 34 Van Natta 162 (1982) 665,789,1267,1372 
David Mobley 34 Van Natta 35 ( 1982) 789 
Steven E. Moffet 35 Van Natta 56 ( 1983) 47 
Ronald W. Mogl i o t t i 35 Van Natta 384 (1983) 377 
Jack G. Monroe 34 Van Natta 1106 (1982) 757 
Edward Morgan 34 Van Natta 1590 (1982) 271,768 
Martha Mount 35 Van Natta 557 (1983) 1161 
Charles A. Murray 34 Van Natta 249 (1982) 678 
Ray M. Mushaney 35 Van Natta 1114 (1983) 1100 
Edwin L. Mustoe 34 Van Natta 659 (1982) 86,830 
Victoria Napier 34 Van Natta 1042 (1982) 86 
Donald P. Neal 34 Van Natta 237 (1982) 190,578 
Joseph Needham 32 Van Natta 63 ( 1981) 1294 
Patricia R. Nelson 34 Van Natta 1078 (1982) 21,591,1079,1261 
William A. Newell 35 Van Natta 629 (1983) 716,1084,1177,1234 
Alfred M. Norbeck 35 Van Natta 802 (1983) 1075,1101,1181 
John J. O'Halloran 34 Van Natta 1504 (1982) 695,859,1049 
John J. O'Halloran 34 Van Natta 1101 (1982) 695 
Mark O'Hara 35 Van Natta 587 (1983) 700 
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VAN NATTA CITATIONS 

Name , Citation Page(s) 

Gordon L. Ogden 34 Van Natta 1567 (1982) 736 
Elvin Ornbaun 9 Van Natta 270 (1973) 1142 
Raymond Orsborn 34 Van Natta 576. (1982) 10,81,365 
Alvy Osborne 34 Van Natta 127 (1982) 716 
Mary E. Osborne 35 Van Natta 186 (1983) 181,660 
Ivan Ouchinnokov 34 Van Natta 579 (1982) 1224 
Dorotha L. Oyler 34 Van Natta 1128 (1982) 89,821 
Robert A. Parker 32 Van Natta 259 (1981) 695,859,866 
Jimmie Parkerson 35 Van Natta 1247 (1983) 1378 
Susan Parries 32 Van Natta 19 (1981) 355 
Wayne Patterson 34 Van Natta 1493 (1982) 1318 
Rose E. Pederson 34 Van Natta 1658 (1982) 143,298,1276 
Flora Pelcha 34 Van Natta 1141 (1982). 368,824 
Clara M. Peoples 31 Van Natta 134 (1981) 515,807,1273,1357 
Dock A. Perkins. 31 Van Natta 180 (1981) 388,806,1350 
Harold 0. Peterson 30 Van Natta 273 (1980) 275 
Michael Petkoyich 34 Van Natta 98 (1982) 89 
Keith P h i l l i p s 35 Van Natta 388 (1983) 885,1057,1165 
Walter C. P h i l l i p s 33 Van Natta 505 (1981) 93 
Richard Pick 34 Van Natta 957 (1982) 346,388,785 
Vicki Pine 35 Van Natta 619 (1983) 1340 
Dean Planque 34 Van Natta 1116 (1982) . 563,658 
Fred H. Poehler 34 Van Natta 76 (1982) 789 
Adelma Potterf 30 Van Natta 275 (1981) 716 
Raymond Presnell 21 Van Natta 44 (1977) 716 
J e r i Putnam 34 Van Natta 744 (1982) 125,840 
Mike A. .R a t i i f f 30 Van Natta 814 (1981) 83,203 
Bringfried Rattay 17 Van Natta 171 (1976) 716 
Hazel Ray 34 Van Natta 1183 (1982) 63 
Darreld W. Rayle 34 Van Natta 1204 (1982) 156 . 
James. H. Roberts 34 Van Natta 1603 (1982) 282,695,1049 
George Roth 14 Van Natta 202 (1975) 716 
Wilma H. Ruff 34 Van Natta 1048 (1982) 761 
Barbara Rupp 30 Van Natta 556 (1981) 176,295,628,1107,1388 
Peter J. Russ 33 Van Natta 409 (1981) 189,1380 
Danny H. Sackett 34 Van Natta 1107 (1982) 757 
Matthew Sampson .34 Van Natta 1145 (1982) 1293 
Lucine Schaffer 33 Van Natta 511 (1981) 253,621,859,866,1177,1338 
Anna Scheidemantel 35 Van Natta 740 (1983) 897 
LeRoy R. Schlecht 32 Van Natta 261 (1981) 548,695 
William Schneider 34 Van Natta 520 (1982) 1.04 
Richard Schoennoehl 31 Van Natta 25 (1981) 233 
James C. Schra 34 Van Natta 1577 (1982) 716 
Paul Scott 35 Van Natta 1215 (1983) 1257,1356,1368,1372 
Donald K. Shaw 34 Van Natta 1260 (1982) 1332 
Howard Shirley 9 Van Natta 254 (1973) 253. 
Richard. S. Short 27 Van Natta 274 (1979) 253 
Mark L. Side 34 Van Natta 661 (1982) 12,869,1181 
Lenford.Simmons 30 Van Natta 400 (1981) 716 
Juanita Skophammer 18 Van Natta 18 (1976) 35 
Janie Smith 34 Van Natta 1055 (1982) 1153 
Allen M. Sparks 34 Van Natta 526 (1982) 353 
Carlton A. Spooner 34 Van Natta 1594 (1982) 690 
Susan K. Spratt 34 Van Natta 1028 (1982) 570 
Terry L. Starbuck 34 Van Natta 81 (1982) 241 
Johnnie L. Stepp 34 Van Natta 1685 (1982) 624 

-1500-



VAN NATTA CITATIONS 

Name Citation 

Edith Stevens 34 Van Natta 642 (1982) 
Victor Stewart 30 Van Natta 472 (1981) 
Eonia Z. Stoa 34 Van Natta 1206 (1982) 
Sidney A. Stone 31 Van Natta 84 (1981) 
Marlene Strauser 34 Van Natta 168 (1982) 
Dorothy Swift 34 Van Natta 1059 (1982) 
Eugene Thomas 35 Van Natta 16 (1983) 
James G. Thomas 35 Van Natta 714 (1983) 
Minnie Thomas 34 Van Natta 40 (1982) 
Myrtle L. Thomas 35 Van Natta 1093 (1983) 

James Thurston 32 Van Natta 146 (1981) 
Bonnie R. Tolladay 35 Van Natta 198 (1983) 
James M. Tornow 35 Van Natta 71 (1983) 
Juanita Trevino 34 Van Natta 632 (1982) 
Lewis Twist 34 Van Natta 290 (1982) 

Keith G. Underwood 34 Van Natta 1305 (1982) 
William E. Urton 34 Van Natta 1263 (1982) 
Inez Van Horn 35 Van Natta 342 (1983) 
Clair Vandehey 26 Van Natta 27 (1978) 
Victor Vanderschuere35 Van Natta 1074 (1983) 
Michael Vernon 34 Van Natta 1212 
Eugene Voris 35 Van Natta 439 (1983) 
Delbert Walker 29 Van Natta 149 (1980) 
Nick L. Ward 34 Van Natta 1739 (1982) 
Darryl G. Warner 34 Van Natta 634 (1982) 
Barbara Wasson 34 Van Natta 1094 (1982) 
George F. Weiland 34 Van Natta 961 (1982) 
Wayne E. Welch, 34 Van Natta 766 (1982) 
David C. Welsh 34 Van Natta 1246 (1982) 
Curtis L. West 31 Van Natta 106 (1981) 
Cecil Whiteshield 4 Van Natta 203 (1970) 
Glen A. Williams 34 Van Natta 1222 (1982) 
Ray A. Williams 20 Van Natta 195 (1977) 
Donald Wischnofske 32 Van Natta 136 (1981) 
John J. Wittlake 35 Van Natta 350 (1983) 
Ardean Woodfin 30 Van Natta 281 (1980) 
Donald Woodman 34 Van Natta 178 (1982) 
Robert B. Woodruff 35 Van Natta 249 (1983) 
Olin Yoder 35 Van Natta 607 (1983) 
Donald J. Young 35 Van Natta 143 (1983) 
Lesley Young 28 Van Natta 958 (1980) 
Peter A. Zaklan 35 Van Natta 716 (1983) 
Gilbert Zapata 8 Van Natta 99 (1972) 

Page(s) 

253,1093 
125 
186 
555,558 
377,1338 
86,729 
75 
1053,1223 
143,271,321,660, 
1254 
787,885 
789 
740 
1217 
363 
75,83,120,203,310, 
332,525,528,635,1057,1338 
303 
789 
328,611 
716 
1107 
318,319 
1152,1217 
716 
642 
143,885,1133 
249,619 
205 
755,789 
642 
570 
267 
716 
1247 
198,349,740,1099 
1368 
587 
256 
619 
1340 
151,271,368,660,885 
716 
1315 
56 
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ORS CITATIONS 

page(s) 

ORS 2.520: 467 
ORS 19.010(4)- 449 
ORS 19.023(2)(b) 449 
ORS 19.033(1)——1413 
ORS 19.190(1)——1413 
ORS 40.065 271 
ORS 40.135 —566 
ORS 40.450(4)(b)(A)- 512 
ORS 92.325(1) 1456 
ORS 147.005 et seq. 1224 
ORS 147.015- 1224 
ORS 147.015(1) 663 
ORS 147.015(2) 1224 
ORS 147.015(3) 663,1224 
ORS 147.015(5) 663 
ORS 147.015(6)(b) —1224 
ORS 147.155—66,95,1224 
ORS 147.155(5) 1224 
ORS 147.365 -1224 
ORS 161.209——66 
ORS 161.215(2)——66 
ORS 161.225 66 
ORS 174 .120— 1293 
ORS 183.310(8)——1427 
ORS 183.315(1) 919 
ORS 183.450(2) 635 
ORS 183.482(6)- 919 
ORS 183;482(7) & ( 8 ) — — 9 8 8 
ORS 183.482(8)(a) & ( c ) — — 1 4 6 6 
ORS 293.475(2) 840 
ORS 655.——1247 
ORS 656.003——930 
ORS 656.005——105 
ORS 656.005(7) —131,329 
ORS 656.005(8)(a)- 353,434,592,1383,1433 
ORS 656.005(8) ( b ) — 1,962 
ORS 656.005(8)(c) 1,962,1404 
ORS 656.005(9)— —131,744,1404 
ORS 656.005(14) 911 
ORS 656.005(17)- 19,58,572,880,988,1383 
ORS 656.005(19) 851 
ORS 656.005(27 & ( 2 8 ) — 1142 
ORS 656.005(30) 930 
ORS 656.012 —930,1404 
ORS 656.012(2)— 449 
ORS 656.012(2)(a)——452,930,1142 
ORS 656.012(2)(b) 949 
ORS 656.012(2)(c) 1209 
ORS 656.018 -205,911,930,1404 
ORS 656.018(4) 1374 
ORS 656.026(3)(a) 561 
ORS 656.027; 1142 
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ORS 656.031- r-1J42 
ORS 656.033——1142 
ORS 656.041 1142 
ORS 656.054 1363 
ORS 656.108 912 
ORS 656.126(1)— 562 
ORS 656.135 1142 
ORS 656.138 1142 
ORS 656.154 282,515,823,859,866,1049 
ORS 656.202(2) 585,629,928,1208 
ORS 656.204— 555,558,912,1413,1427 
ORS 656.206 545,928,1413 
ORS 656.206(1) 388,925,,1343 
ORS 656.206(1)(a) 41,52,96,262,321,863,925,930,947 
ORS 656.206(2)— 930 ' 
ORS 656.206(3) 81,96,136,154,171,174,221,262,301,381,388,519, 

595,635,806,925,1068,1095,1165,1323,1350,1357 
ORS 656.206(5) 52,159,716,785,1057 
ORS 656.208 928,1413,1444 
ORS 656.210 161,744,1142,1413 
ORS 656.210(1) —161,920 
ORS 656.210(2) 930 
ORS 656.212 744,988,1181,1209,1413 
ORS 656.214 613,988,1232,1413 
ORS 656.214(2)— 587,653,1052 
ORS 656.214(2)(a) —52,805 
ORS 656.214(2)(b) 1198 
ORS 656.214(4) 1198 
ORS 656.214(5) 228,419,1052 
ORS 656.216—. 797 
ORS 656.218 1427 
ORS 656.218(1) thru (6) 442 
ORS 656.222 52,536,918,1290,1444 
ORS 656.226 555,558 
ORS 656.230 797 
ORS 656.230(1) 526,797 
ORS 656.242[1953]- -629 
ORS 656.245- 117,125,216,253,319,345,377,384,452,456,513,528, 

538,540,546,584,591,610,624,629,676,678,699,729,744,857,859, 
902,975,1063,1093,1151,1177,1208,1301,1338,1386,1388,1418 

ORS 656.245(1) 8,348,629,642,1084 
ORS 656.245(2) 8,131,286,764,970,1050,1052,1084,1109,1301,1322 
ORS 656,245(3) 642,1084 
ORS 656.262——161,275,690,894 
ORS 656.262(1) 329 
ORS 656.262(2) 744,869 
ORS 656.262(3)——329 
ORS 656.262(4) 1 ,328,342,384,398,665,802,920,984 
ORS 656.262(5)——23 
ORS 656.262(6) 1,16,25,13J,329,635,665,716,802,853,899,920,1075 
ORS 656.262(6)(a),(b),(c)- 131 
ORS 656.262(6)(b) — 1 
ORS 656.262(7): —86,131,566,1301,1363 
ORS 656.262(8)— 117,398,456 
ORS 656.262(9)-- 13,16,25,117,140,198,328,329,368,374,452,456, 
461,613,665,760,802,824,840,853,869,973,984,1075,1101,1153,1276,1374,1447 

ORS 656.265 1214,1356 
ORS 656.265(1) 328,329,342 

-1503-



ORS 656.265(2)——131,329 
ORS 656.265(3) —329 
ORS 656.265(4)——104 
ORS 656.265(4)(b) -342,611 
ORS 656.268 19,153,464,526,572,678,690,695,700,824, 

869,944,1057,1074,1086,1111,1153,1181,1200,1208 
ORS 656.268(1) 58,1142,1431 
ORS 656.268(2)— 12,1067,1447 
ORS 656.268(3) 1,368,380,716,869,949,1087,1273,1386 
ORS 656.268(4)——275,920,944,949 
ORS 656.268(5)- 9,572,705,713,765,1107 
ORS 656.268(6)— 1,949 
ORS 656.268(8)- 1,1273 
ORS 656.268(9) -25 
ORS 656.273—9,21,31,52,62,83,112,179,218,267,346,350,452, 

456,515,526,528,546,570,624,650,716,729,859,975,1142,1189,1267,1292 
ORS 656.273(1)——47,125,332,472,966,977 
ORS 656.273(2)- 25,125,472 
ORS 656.273(3) —125,472,1453 
ORS 656.273(4) 472 
ORS 656.273(6)— 25,156,384,744,772,899 
ORS 656.273(7)——472,566,1189 
ORS 656.276[1953] 629 
ORS 656.278——8,85,286,299,345,410,456,513,515,569,617, 

624,629,705,764,765,779,830,859,1050,1052,1084,1086,1142, 
1177,1208,1234,1288,1290,1301,1315,1322 

ORS 656.278(1) 716 
ORS 656.278(2)——108,716,1315 
ORS 656.278(4)- -1084,1177,1206,1301,1374 
ORS 656.278[1953] 629 
ORS 656.282(2) 467 
ORS 656.283 -1,8,216,286,467,1050,1052,1084,1206,1301,1315 
ORS 656.283(1) -613,1444 
ORS 656.283(2)——566,949,1332 
ORS 656.283(6)——406,512,716,965 
ORS 656.289- 467,1084,1256 
ORS 656.289(3) —160,295,332,628,699,771,1107,1181,1201,1247, 

1293,1315,1340,1433,1444 
ORS 656.292——467 
ORS 656.295 —8,467,1208,1256,1404 
ORS 656.295(1)——1247,1433 
ORS 656.295(2)— 274,295,699,1107,1201,1310,1388 
ORS 656.295(5) -31,112,176,286,298,350,522,619,690,787,895, 

1095,1168,1188,1213,1221,1224,1238,1433 
ORS 656.295(8)—546,1315 
ORS 656.298—-—467,546,716,919,1404,1413 
ORS 656.298(1)——467 
ORS 656.298(3)— 955 
ORS 656.298(6)- 332,445,477,910,920 
ORS 656.301 -467 
ORS 656.304 —47 
ORS 656.307——16,156,241,339,398,690,920,933,984,1109,1203 
ORS 656.307(2) —1109 
ORS 656.313 -1109,1134,1290 
ORS 656.313(1)——275, 1181 ,1413 
ORS 656.313(2)——131,275 
ORS 656.313(3) 851,1181 
ORS 656.313(4)——1161,1413 
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ORS 656.319 205,576 
ORS 656.319(1)— 566,1251,1332 , 
ORS 656.319(l)(a) 1251 
ORS 656.319(l)(b) 363,1251 
ORS 656.319(2) 566,576,716,949 
ORS 656.325 456,869 
ORS 656.325(1) 768 
ORS 656.325(2) 1437 
ORS 656.325(3) 52,159,785,797,1057 
ORS 656.325(4) 1437 
ORS 656.325(5) 521,1209 
ORS.656.382 93,1093 
ORS 656.382(1)- 13,16,25,117,140,329,368,613,740,760,788,824, 
894,1099,1153,1169,1200,1238,1374 

ORS 656.382(2) 44,449,467,477,822,928,933,1057,1062,1374 
ORS 656.,382(3) 1256 
ORS 656.386 93,566 
ORS 656.386(1) 449,452,570,684,868,1200,1420 
ORS 656.386(2)— 513,1200 
ORS 656.388(1) -449 
ORS 656.388(2) -449,613 
ORS 656.419——1423 
ORS 656.419(5)——1423 
ORS 656.427 -1423 
ORS 656.576 282 
ORS 656.576 to .595 515,1423 
ORS 656.578——515 
ORS 656.580(2) 250,548,1049 
ORS 656.587——250,251,695,859 
ORS 656.593——250,251,515,548,695,823,859,866,1049 
ORS 656.593(l)(a) 282,548,695,1049 
ORS 656.593(l)(b) 695,1049 
ORS 656.593(l)(c) -515,548,695,859,866,1049 
ORS 656.593(l)(d)— 695,859,866 
ORS 656.615 1142 
ORS 656.704(3)- 840,920 
ORS 656.708 —406 
ORS 656.708(3) 406,920 
ORS 656.726(2)——920 
ORS 656.726(3)(a),(f),(g) 406 
ORS 656.726(5) —406 
ORS 656.728- 1074,1086 
ORS 656.801(l)(c) -205 
ORS 656.802(l)(a) 249,940,978,1404 
ORS 656.804 —353,592,1404 
ORS 656.807 104 
ORS 656.807(1) 628,1278 
ORS 657.115(l)(c)— 1181 
ORS 657.155 988 
ORS 657.155(l)(c) 988 
ORS 657.282—^—988 
ORS 659.400 et seq.— 1466 
ORS 659.405— 1466 
ORS 656.425(1) 1466 
ORS 731.008 1456 
ORS 731.232-r 1456 
ORS 731.236 1456 
ORS 731.252 1456 
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ORS 731 .258-— —1456 
ORS 731 . 2 8 8 — —1456 
ORS 731 .296 —1456 
ORS 731 .300 --,1456 
ORS 731 .308- —1456 
ORS 731 . 4 1 8 — —1456 
ORS 731 .418(1) ( b ) — — 
ORS 731 . 4 2 6 — —1456 
ORS 731 . 9 8 8 — — 1456 
ORS 731 .988(1) & ( 2 ) ~ 
ORS 736 . 6 2 5 — —1456 
ORS 743 .006 —1456 
ORS 743 . 0 0 9 — —1456 
ORS 746 .035—; —1456 
ORS 746 . 0 4 5 — —1456 
ORS 746 . 0 7 5 — —1456 
ORS 746 . 1 1 0 — —1456 
ORS 746 . 2 4 0 — —1456 

ADMINISTRATIVE RULE CITATIONS 

OAR 436-54-212(2)(f) 930 
OAR 436-54-222- 744,893,1181 
OAR 436-54-222(1)- 1181 
OAR 436-54-222(2)— 1181 
OAR 436-54-222(5) 1209 
OAR 436-54-245(3) —131 ,1181 
OAR 436-54-270(1) 131 
OAR 436-54-283(1) 414 
OAR 436-54-286——1437 
OAR 436-54-305 —131,1181 
OAR 436-54-305(3) —86 
OAR 436-54-305(5) 131 
OAR 436-54-310(1) -840 
OAR 436-54-310(3)(e)— 1181 
OAR 436-54-310(5)(b)- -1273 
OAR 436-54-310(7) & (8) 131,1181 
OAR 436-54-320-— 229,275,380,824,893,918 
OAR 436-54-320(2)- -1209 
OAR 436-54-322— 398 
OAR 436-54-330 et seq.——1109 
OAR 436-54-332— 16,984 
OAR 436-54-332(7) 156 
OAR 436-54-332(11) 1109 
OAR 436-54-981 -156 
OAR 436-61-004(4)——1431 
OAR 436-61-150(2)——944 
OAR 436-61-410— 944 
OAR 436-61-410(1)—. -705 
OAR 436-61-420(1) 944 
OAR 436-65-003(1)— 406 
OAR 436-65-004(15) -1447 
OAR 436-65-005(1) & (4) —406 
OAR 436-65-010(4) —678 
OAR 436-65-010(7) 1447 
OAR 436-65-500(5) 52 
OAR 436-65-502(2) 816 
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OAR 436-65-505 816 
OAR 436-65-510——816,1198 
OAR 436-65-515 816,1198 
OAR 436-65-520 et seq. 1232 
OAR 436-65-520(3) 816 
OAR 436-65-524— 151 
OAR 436-65-530 816,904,1101,1198 
OAR 436-65-530(2) (c) 622 
OAR 436-65-530(5)— 622 
OAR 436-65-530(7)——587 
OAR 436-65-530( 7) (a) 587 
OAR 436-65-532(4) -151 
OAR 436-65-535 et seq. 653 
OAR 436-65-536 653 
OAR 436-65-538(l)(b) —653 
OAR 436-65-538(2)(b)— 653 
OAR 436-65-542 653 
OAR 436-65-545 63 
OAR 436-65-545(3)- 626 
OAR 436-65-548 523 
OAR 436-65-550— 184 
OAR 436-65-550(1)(a)- 56 
OAR 436-65-555- 176,184 
OAR 436-65-555(2) 63 
OAR 436-65-555(5) & 6(c) 56 
OAR 436-65-565 592 
OAR 436-65-600 et seq. 15,81,105,107,116,228,247,262,323,334, 

337,395,406,547,626,756,757,797,892,1077,1095,1101,1132,1171, 
1172,1179,1228,1317,1349,1367,1370,1382,1389,1392 

OAR 436-65-600(2)(a)- 1053 
OAR 436-^65-601——45,108,1 16,756,757,770,780,821 ,829,877,885 
OAR 436-65-601(3) —337,609 
OAR 436-65-601(4) 609 
OAR 436-65-602— 381,757 
OAR 436-65-603 381,770,780 
OAR 436-65-604 757,877 
OAR 436-65-605 -96,381,609,757 
OAR 436-65-608— 81,96,381 
OAR 436-65-608(l)(e)— 757,780,892 
OAR 436-65-615 626,757,877 
OAR 436-65-620 —116,318 
OAR 436-65-620(2) 877 
OAR 436-65-675 626,757 
OAR 436-69-005(13)- 1153 
OAR 436-69-130(2) —830,1153 
OAR 436-69-130(3) 830 
OAR 436-69-201(l)(a)~ —665 
OAR 436-69-201(2)(a) : 131 
OAR 436-69-320(2) —131 
OAR 436-69-401(2) 970 
OAR 436-69-501 1153,1181 
OAR 436-69-501(1) & (3) • -131 
OAR 436-69-501(2) —72,131 
OAR 436-69-601- 1053 
OAR 436-69-801 —380 
OAR 436-69-801(4) 585 
OAR 436-69-801(5) & (7) 131,1181 
OAR 436-80-125— 1456 
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OAR 436-83-020——949 
OAR 436-83-125 —869 
OAR 436-83-130 —1251 
OAR 436-83-200- —949,1332 
OAR 436-83-230- —566 
OAR 436-83-245——576,706 
OAR 436-83-310— ^698,1393,1427 
OAR 436-83-400 -965 
OAR 436-83-400(3) 1-43,151,271,321,368,660,885,896,1202 
OAR 436-83-400(4) 143,271 
OAR 436-83-460 —143,298,687,1067,1213,1214,1242,1276 
OAR 436-83-480— 94,813,1192 
OAR 436-83-700- 804 
OAR 436-83-700(2)—^—1107,1201,1247,1293,1340 
OAR 436-83-720(1)——332 
OAR 436-83-720(3)— 1340 
OAR 436-83-810(l)(a)——1206,1315 
OAR 436-83-820- -286 
OAR 438-47-010(2)——282,548,570,813,1200,1238 
OAR 438-47-010(3)- 282,840 
OAR 438-47-015——368,788 
OAR 438-47-020—-—684 
OAR 438-47-020(1)- -25 
OAR 438-47-020( 1) ( a ) - 813 
OAR 438-47-025——684,1235,1238 
OAR 438-47-040(2) 1200 
OAR 438-47-045(1) —1292 
OAR 438-47-050(1)——530,1057 
OAR 438-47-070——1374 
OAR 438-47-070(2)- 739,1288 
OAR 438-47-090(1)(a),(b),(c)- 684 
OAR 438-47-095— 282,548,695 
OAR 438-82-035- 1083 
OAR 438-82-040 —1083 
OAR 471-30-036——988 

LARSON CITATIONS 
Page 

1 Larson, Workmen's Compensation Law, 3-348, Section 13.00 (1978) 190 
1 Larson, WCL, Section 13.22, 3-423,3-424 (1982)——1068 
1 Larson, WCL, Section 13.22 at 3-398 (1978) 1437 
1 Larson, WCL, 4-3, Section 15.11 — 355 
1 Larson, WCL, Sections 18.21 and 18.31 (1978) -358 
1A Larson, WCL, Sections 21, 24.21, 24.22, 24.30 (1982) —434 
1A Larson, WCL, Section 22.00, 5-71 ( 1 9 7 9 ) — 1 0 6 0 
1A Larson, WCL, Section 22.23, 5-85——1060 
1A Larson, WCL, Section 42.22 —1165 
IB Larson, WCL, Section 41.31 957 
2 Larson, WCL, Section 57.51 81 
2 Larson, WCL, Section 59.41, 10-507 ( 1982)——1444 
3 Larson, WCL, Vol. I , S e c t i o n 13.20- — 578 
3 Larson, WCL, Section 78.10 (1973) 1107,1433 
3 Larson, WCL, Section 79.51(a)(1983) -665 
3 Larson, WCL, Section 79.54- 991 
4 Larson, WCL, Section 95.12 (1976) -1203 
4A Larson, WCL, Section 95.12 ( 1 9 7 8 ) — — 4 7 2 
4 Larson, WCL, Sections 95.12, 17-71 to 17-78 426 

-1508-



The following Memorandum Opinions are not published i n 
this volume. These decisions may be ordered from the Workers' 
Compensation Board using the numbers provided. 

MEMORANDUM OPINIONS 

Name, WCB Number (Month/Year) 

Abrego, V i r g i l i o , 82-10187 (8/83) 
Alexander, Dennis G., 81-00731 (2/83) 
Anderson, A.V., 82-02549 (8/83) 
Anderson, B i l l R., 82-02459 (6/83) 
Anderson, Edwina J., 82-01866 (3/83) 
Anderson, Gerald L., 79-08942 (3/83) 
Anderson, James W., 81-03907 & 81-04409 (5/83) 
Anderson, Mayrie, 82-05127 (6/83) 
Anderson, Walter L., 81-11056 (3/83) 
Andrews, Patricia R., 82-02045 (7/83) 
Archer, Catherine, 82-01131 & 82-01132 (3/83) 
Armstrong, Veston C-, 81-06683 (3/83) 
Arnhold, Terry L., 82-01722 (6/83) 
Bailey, Phyllis L., 81-07298 (5/83) 
Baker, Ernest Jr., 81-04390 (3/83) 
Banks, James A. (Deceased), 82-08738, 82-08739 etc. (6/83) 
Barcicevic, John J., 81-11310 (3/83) 
Barnett, Everett E., 82-04329 (5/83) 
Barnett, Tom, 81-10824 (3/83) 
Barrett, David F. , 81-02757 (7/83) 
B a r t l e t t , Robert G., 82-02880 (6/83) 
Batman, James, 80-10907 (2/83) 
Beedy, Rocky, 81-01067 (5/83) 
Behnke, Leo R., 82-575 (2/83) 
B e l l , George P., 82-04786 (9/83) 
Bellmore, Charles F., 82-01208 (5/83) 
Bennett,Ray, 82-01352 (6/83) 
Benninger, Martha A., 82-08378 & 82-09310 (7/83) 
Berov, Valentin S., 81-07326 (3/83) 
Bex, Maxine E., 82-08417 (8/83) 
Bichler, Elmer J., 82-01447 (5/83) 
Bigelow, Grant W., 82-06148 (9/83) 
B i l l i n g s , Bonnie J., 82-03725 (8/83) 
Binkley, Marnell F., 82-07301 (8/83) 
Birkenfeld, Roger W., 82-06210 (7/83) 
Bisbey, Geoffrey, 82-04779 (6/83) 
Black, John E., 82-11118 (9/83) 
Blake, Ronald E., 82-08375 (8/83) 
Bonner, Melvin, 81-09837 (2/83) 
Booher, Raymond C, 82-00077 & 82-04161 (9/83) 
Boyd, Thora, 81-10508 (2/83) 
Boyeas, Clarence F., 82-06331 (9/83) 
Bracken, Rhonda, 82-03137 & 82-03138 (8/83) 
Braxmeyer, James A., 82-02856 (6/83) 
Breasaw, Dionne D., 82-06826 (4/83) 
Bredvold, William F., 83-02310 (9/83) 
B r i t t , William E., 81-09702 (4/83) 
Brown, Douglas, 81-09136 (3/83) 
Brown, Linda J., 81-10742 (5/83) 
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MEMORANDUM OPINIONS 

Name, WCB Number (Month/Year) 
Brown, Patricia A., 82-08008 (7/83) 
Brown, Ralph, 81-10213 (3/83) 
Bryan, Maurice, 82-00713 (8/83) 
Bryant Evick, Niada M., 82-02938 (5/83) 
Bureau, Donna M., 81-07527 (3/83) 
Burgess, Edward E., 81-11521 (5/83) 
Burke,. Kathy D. (Leeth), 82-06053 (5/83) 
Burley, Arthur F., 82-04205 (9/83) 
Caddell, Avis C. 82-00301 (1/83) 
C a h i l l , Shirley, 82-08150 (7/83) 
Callagan, Mary, 81-06067 (7/83) 
Cambron, Connell R., 82-11388 (9/83) 
Campbell, Daniel, 82-01745 (6/83) 
Card, H. Roger, 81-05569 & 81-05569 (1/83) 
Cardoza, Linda, 83-0009M (1/83) 
Carlston, Larry W., 82-04823 (6/83) 
Carpenter, Charles E., 80-01687 (1/83) 
Carr, Joseph L., 82-03278 (8/83) 
Carter, Ronald P., 82-04684 (6/83) 
Cartwright, Leatha, 81-01112 & 81-01113 (2/83) 
Carver, C l i f f o r d , 81-02519 (9/83) 
Case, Patrick A., 81-09780 (2/83) 
Castimore, Jeanette M., 81-06411 (8/83) 
Champ,1 Sherman L., 81-06786 (2/83) 
Chandler, William, 81-08446 (2/83) 
Chappell, Leslie H. , 81-00881 (3/83) 
Charitar, Ram, 81-10223 (1/83) 
Cheek, Troy, 81-07031 (8/83) 
Chubbuck, Curtis G., 82-00057 (5/83) 
Cissna, John J., 82-05775 (8/83) 
Clooten, Joseph D., 82-03940 (8/83) 
Colcord, Ronald, 82-07958 (3/83) 
Conken, Chester S. , 81-10093 (6/83) 
Connell, Ida P., 82-02931 (8/83) 
Connelly, Robert, 82-00754 (8/83) 
Conner, Gary B., 82-08472 (5/83) 
Conner, Roger, 82-06848 (9/83) 
Cook, John A., 82-02897 (6/83) 
Cooper,.Edward D., 82-07829 (9/83) 
Cornell, John H., 82-06759 
Corry, David B., 81-02675 (6/83) 
Counts, James R., 82-03729 (3/83) 
Coutinho, Augusto, 81-1790 (3/83) (4/83) 
Couturier, Richard, 82-00501 (7/83) 
Cox, Charley N., 82-02066 (5/83) 
Cox, Sandra J. ( M i l l s ) , 82-01892 (5/83) 
Cregeen, Beverly M., 81-00475 etc. (7/83) 
Croxell, Norma J., 82-00676 (8/83) 
Culley, Robert J., 80-09954 (6/83) 
Culp, Charles L., 81-03091 (2/83) 
Culwell, Edward L., 82-04567 (8/83) 
Cureton, Lonnie, 81-04237 (3/83) 
Currin, Robert A., 81-07800 (5/83) 
Cutsforth, Shawn, WCB n/a (5/83) 
Dahlheim, Arthur, 80-03968 (8/83) 
Daniels, Wilbur R., 82-03722 (7/83) 
Daugher.ty, Charles W. , 80-09223 & 81-01183 (1/83) 
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MEMORANDUM OPINIONS 

Name, WCB Number (Month/Year) 
Davidson, Vernal M., 81-07246 (8/83) 
Davis, Janet D., 81-01117 (3/83) 
Davis, Patsy, 82-02404 (8/83) 
Davis, William A., 81-08455 (1/83) 
Day, L o r r i K., 81-09685 (3/83) 
DeBolt, Maudie M., 82-05929 (8/83) 
DeGroot, Robert J., 82-06167 (8/83) 
DeLaRosa, Bense, 82-06199 (8/83) 
DeLong, Barbara J., 82-01571 & 82-01154 (5/83 & 6/83) 
Deos, Jack, 81-02829 (2/83) 
Desau, David R., 81-05375 (2/83) 
Dewitz, Clyde W., 82-10211 (7/83) 
Dials, Crayton J., 81-08908 (4/83) 
Dodge, Theodore J., 82-02559 (5/83) 
Donnelly, Eileen F., 82-03122 (7/83) 
Dooley, Douglas, 81-06280 (5/83) 
Dotson, Harold L., 82-05493 (8/83) 
Doty, Melvin T., 82-02060 (9/83) 
Drennan, Carol L., 82-08850 (8/83) 
Driggers, Roger A., 82-07883 (7/83) 
Dubisar, Elizabeth, 82-05304 & 82-10987 (9/83) 
Dunlap, Joyce A., 82-01614 (7/83) 
Dunsmore, Sandra, 82-02555 (1/83) 
Duran, Nancy A., 81-04607 (1/83) 
Durham, David R., 81-05933 (3/83) 
Duval 1, Kay, 80-08624 (1/83) 
Early, Linda M., 82-09045 (9/83) 
E l l i o t t , Norma J., 82-04519 & 82-04520 (6/83) 
E l l i s , Jocelyne M., 82-07710 (7/83) 
England, Wayne A., 82-01433 (8/83) 
Erickson, Wayne A., 82-04001 (9/83) 
Esquivel, Juventino, 82-03874 (3/83) 
Everson, Ernest E., 80-09191 & 80-09192 (3/83) 
Farfan, Gig B., 81-00138 (7/83) 
Fisher, Laurel T., 82-00769 (3/83) 
Fl i c k , Mike R., 81-11402 (5/83) 
Forrest, Ray, 81-02535 (7/83) 
Forsyth, James, 81-02716 (1/83) 
Franzel, Joan P., 81-02107 (1/83) 
Freeman, Leslie (Sanders), 81-06083 (l/83)/83) 
Galusha, Mable I . , 81-04567 & 81-04568 (8/83) 
Gascon, L o r i , 81-11622 (8/83) 
Gates, Mary, 82-04403 (1/83) 
Gates, Patricia J., 82-06135 (6/83) 
Gates, Thomas D., 80-10515 (6/83) 
Gaylord, William R., 80-04832 (2/83) 
Getman, Gary A., 82-10962 & 82-03707 (9/83) 
Gilbert, Rory F., 82-04820 (7/83) 
Gilkey, Arlene, 82-03413 (7/83) 
G i l l , Thomas P., 81-02329 (6/83) 
Giofu, Robert, 81-09105 (3/83) 
Glover, Bernice, 81-05776 (5/83) 
Goldstein, George A., 82-09776 (8/83) 
Goodstein, David R., 82-09438 (8/83) 
Gormley, Dennis H., 81-09531 (8/83) 
Gorringe, Philip M., 82-01434 (8/83) 
Gray, Jack L., 82-05123 (7/83) 
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MEMORANDUM OPINIONS 

Name, WCB Number (Month/Year) 
Greer, Dimidy A., 80-08353 (3/83) 
Gross, Leon F., 81-06755 (1/83) 
Gusinbw, John E., 82-03592 (8/83) 
Gutierrez, Clemente E., 82-03054 (3/83) 
Hackett, J u l i a , 82-02055 (1/83) 
Haines, Robert J., 82-0316M (1/83) 
Hains, Colleen E., 82-09630 (7/83) 
Ha l l , Jay, 81-011495 (1/83) 
H a l l , Terri. A., 82-07584 (9/83) 
Hamilton, Betty A., 82-02236 (7/83) 
Hankins, Roy L., 82-04944 (5/83) 
Hannick, Robert A., 82-02736 & 82-01846 (6/83) 
Harris, Carl F., 82-01036 (3/83) 
Hash, Stanley, 82-01452 (7/83) 
Hassler, Maxine, 81-03872 (2/83) 
Hauser, Benton L., 82-00700 (3/83) 
Hawes, Charlene D., 82-00049 (5/83) 
Heath, Patricia H., 82-04328 (8/83)) 
Helzer, Joanne M., 81-07340 (3/83) 
HendrenvMadeline C., 81-01990 (4/83) 
Hershey, Thomas E., 82-06263 & 82-06324 (9/83) 
Hess, Candy J., 82-02550 (6/83) 
Hilderbrand, James, 82-00123 (3/83) 
H i l l , Del Ray, 81-00862 (1/83) 
H i l l , James L., 82-00204 (7/83) 
Hoban, Jerry, 81-11726 (1/83) 
Hodges, Norman S., 81-09590 (8/83) 
Hoffman, Joseph J., 82-03600 (7/83) 
Hoover, Esther, 81-02324 (2/83) 
Hope, Patrick C, 82-07127 (9/83) 
Hbppe, Lois, 81-10080 & 80-06520 (2/83) 
Horner, Lloyd J., 80-02020 (3/83) 
Hort, Albert E., 80-11056 (2/83) 
Householder, Dan L., 82-08414 (8/83) 
Hove, Carolyn, 82-07357 (8/83) 
Howard, Joseph W., 82-09043 (9/83) 
Hunnel, Sandra J., 81-10600 (2/83) 
Hunter, Jeffrey K., 82-05878 (7/83) 
Hurt, John M., 82-00329 (3/83) 
Hutchinson, Marc, 81-01715 (1/83) 
Isaacs, David R., 81-01071 (5/83) 
Isarraras, Javier R., 82-06994 (9/83) 
Je f f e r i e s , Melvin W., 82-07501 & 82-10058 (9/83) 
J e f f r i e s , Frances M., 81-11401 (3/83) 
Johnson, Jack, 80-09455 & 81-06623 (7/83) 
Johnson, Paula J., 82-00838 (7/83) 
Johnson, Raymond P., 81-11074 & 82-04730 (6/83) 
Johnston, Cheryl A., 82-05651 (5/83) 
Jones, Linda G., 82-07565 (9/83) 
Jones, Miirl E., 81-06864 (1/83) 
Jones, Stoddard (Deceased), 82-02121 (6/83) 
Jones, Walter A., 81-09474 (5/83 & 6/83) 
Jordan, Melvin, 81-08472 (1/83) 
Joyner, Debra A., 82-01942 (6/83) 
Kafprski, Lawrence J., 81-08076 (1/83) 
Kalivas, Salomi, 82-0.6442 (9/83) 
Kallimanis, William S., 81-04832 (6/83) 
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Kappitz, William H., 81-08674 (3/83) 
Kassahn, Jerry E., 82-08351 (6/83) 
Keene, Roy H. , 82-05175 (9/83) 
Kelly, James R. , 82-06154 (5/83) 
Kemp, Robert E., 81-08549 (9/83) 
Ketchum, Frank, 81-04706 (1/83) 
Keyes, Kevin W., 82-04338 (5/83) 
Kight, Lee M. , 81-11508 (6/83) 
King, Randy, 82-03625 (3/,83) 
Kinsey, Robert R., 82-05701 (8/83) 
Kintz, Susan M., 80-02978, 80-11233 & 81-07950 (7/83) 
Kirkpatrick, Jerry H., 79-05300 (5/83) 
Kiser, Delroy, 82-06010 (6/83) 
K i t t , Jack, 82-06233 (8/83) 
Kiv i s t o , Harold A., 81-01752 (6/83) 
Knight, Margaret, 82-05544 (3/83) 
Kniskern, Judith Ann, 81-09014 (1/83) 
Koehler, Jack S., 82-02324 (6/83) 
Kramer, Dennis R., 81-11127 (2/83) 
Kutch, Gerald, 82-00202 (2/83) 
Kyllo, Hilda E. , 81-05118 (5/83) 
Lane, George W., 82-02357 (6/83) 
Lang, Dan K., 82-07474 (9/83) 
Langley, B i l l e y L., 81-06997 (1/83) 
LaQue, Bernard, 82-04830 (5/83) 
Larson, Ole E., 82-02152 (9/83) 
Latham, Donald, 82-10925 (7/83) 
Lawson, Wesley A., 81-09032 (3/83) 
Lawver, Charles E., 81-07097 (6/83) 
Leap, Dale L., 81-07262 (2/83) 
Lemay, James P., 82-07306 (5/83) 
Lewis, D.H & E.M., 81-05850 (3/83) 
Lewis, Paul E., 78-04577 (3/83) 
Lingo, Wanda J., 82-05958 & 81-10925 (5/83 & 8/83) 
Lipe, William, 81-06071 (5/83) 
L i t t l e f i e l d , Raymond S., 81-10191 & 81-06530 (3/83) 
Londo, Beulah I . , 81-03379 (2/83) 
Lundy, Eyvonne, 81-04501 (1/83) 
Lyon, Claude, 81-11497 (3/83) 
Maarefi, Margaret, 82-00194 (8/83) 
Maclvor, Frank H. (Deceased), 82-02901 (6/83) 
Macon, Wyman L., 81-11568 (2/83) 
Madden, Essie F., 80-00127 (2/83) 
Maddocks, Elmer, 82-01631 (8/83) 
Manning, Ronald, 81-10733 (3/83) 
Margison, Harold A., 81-07478 (3/83) 
Marker, Ethel, 82-06111 (8/83) 
Marquardt, David L., 82-05034 (7/83) 
Marshall, Danny C, 81-07627 (2/83) 
Martin, Walter, 81-03895 (8/83) 
Mary, Jerry D., 81-0595.6 (5/83) 
Mason, Sammy J., 82-01982, 82-01784 & 81-10922 (6/83) 
Masoumpanah, Ahmad, 81-02934 (1/83) 
Matthews, Martin L., 82-04580 (8/83) 
Matthews, Ned T., 80-10828 (8/83) 
Maxwell, Carl, 79-00195 (1/83) 
McArthur, John W., 82-03781 (9/83) 
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McCann, Albert, 81-11537 & 82-02702 (3/83) 
McCarty, Jean, 82-02576 (5/83) 
McCormick, Timothy I . , 81-06127 (3/83) 
McCoshum, Gary, 81-09301 (2/83) 
McCune, Michael P., 81-10051 (8/83) 
McDevitt, Timothy J., 81-07972 (6/83) 
McDonald, William F., 82-04486 (7/83) 
McGinnis, Monty D. , 82-01697 (5/83) 
McGril, Thomas H. , 81-10781 (5/83) 
McKinney, Kenneth N., 79-02868 (1/83) 
McLaughlin, Thomas P., 81-11623 (3/83) 
McPhail, Richard, 81-05023 (5/83) 
Mead, James W., 81-09602 (5/83) 
Mead, Kenneth R., 82-03356 (3/83) 
Mead, Russell j . , 82-00953 (2/83) 
Mespelt, Beverly, 81-07030 & 82-01317 (5/83) 
Miles, Harold W., 81-06954 (7/83) 
Miles, Ray M,, 81-07012 (6/83) 
M i l l e r , Junior B., 82-04812 (9/83) 
Miller,!Sharon, 82-01711 (3/83) 
M i l l s , Leroy B., 82-10088 (7/83) 
M i l l s , Rhonda G., 81-10908 (3/83) 
Mi l l u s , Debra, 82-02443 & 81-00941 (2/83) 
Minnick, William, 81-04753 (3/83) 
M i t c h e l l , Ronald L., 81-06868 (7/83) 
Montgomery, Eautie P. , 82-04946 (5/83) 
Morris, David D., 83-00687 (9/83) 
Morris, James R., 82-01899 (5/83) 
Moser, Mary F., 81-04008 (2/83) 
Mullaney, Danny J., 81-04454 & 81-05600 (8/83) 
Nacoste, James A., 81-00180 (5/83) 
N a i l , Shelby J., 81-08980 (6/83) 
Nixon, Tom A., 82-04343 (6/83) 
Nordberg, Marion, 81-07851 
Norris, Charl M., 82-07655 (9/83) 
Norton, B i l l y D., 82-01771 (7/83) 
O'Neal, B i l l y L., 81-02144 (5/83) 
Olinghouse, Ronald S., 82-04653 (6/83) 
Oliver, Cheryl K., 80-10666 & 81-06952 (5/83) 
Olson, Robert 0., 82-06019 (7/83) 
Orth, Michael J., 82-08717 (6/83) 
Osborne, Sylvester, 81-11265 & 81-11266 (7/83) 
Osorio, Martha 0., 82-01241 (3/83) 
Owen, David C., 81-08660 (1/83) 
Owens, Donald L., 81-10633 (5/83) 
Palmisano, Pat, 82-02601 (9/83) 
Parker, Thomas D-, 80-10438 (3/83) 
Parkinson, Robert J., 82-05500 (8/83) 
Parks, William N., 81-06839 (1/83) 
Paul, Vesta G., 81-01113 (2/83) 
Payne, Rosalie Bauman, 81-00152 (6/83) 
Pearson, Kathie, 82-01284 (6/83) 
Peck,. Franklin J., 80-00280 & 81-07571 (8/83) 
Pence, Russell, 80-10831 (3/83) 
Penfold, Donald G., 82-02646 (8/83) 
Pennington, Carolyn M., 81-10352 (8/83) 
Pennington, Mollie A., 82-02875 (3/83) 
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Perchez, Ramon R., 81-03169 (9/83) 
Perez, Jose, 80-03457 (5/83) 
Perkins, Opal, 82-04458 (6/83) 
Persad, Clarence B., 82-08619 (7/83) 
Peterson, Kenneth M., 80-06187 (1/83) 
Pettijohn, Lewis D., 82-01599 (3/83) 
Peyton, Gary B., 81-11299 (3/83) 
Peyton, Gwen A., 82-02345 (2/83) 
P h i l l i p s , Richard, 80-9518 (5/83) 
Poe, Theodis E., 82-0324M (1/83) 
Pollard, Keaver H., 82-02898 (4/83) 
Popoff, Floreen A., 82-01327, 82-00116 etc. (3/83) 
Porter, Milton, 81-06024 (7/83) 
Potts, Marvin L., 82-04885 (5/83) 
Powell, Jess S., 82-02657 (7/83) 
Power, Barbara A., 82-03870 (8/83) 
Powers, Colleen G., 80-02368 (3/83) 
Price, Jack M., 82-01970 (8/83) 
Purifoy, Bordy, 81-09206 (2/83) 
Ramm, Leroy L., 81-08806 (2/83) 
Rasmussen, Warren F., 81-11138 (6/83) 
Reavely, Dolores, 81-09587 
Redmond, Dana, 81-09761 (9/83) 
Redwing, Edward J., 82-03439 (5/83 & 6/83) 
Reed, Rick R., 81-00172 (3/83) 
Rice, Diana R.,, 82-01886 & 82-01885 (5/83) 
Richter, Katharine,v81-09260 (5/83) 
Riddle, Charles W.,'82-04901 (5/83) 
Rietkerk, Dick, 82-02490 (5/83) 
Rigot, Cindy, 80-10186 (1/83) 
Rinck, Robert, 82-08696 (6/83) 
Robbins, Teresa, 82-00224 (2/83) 
Robertson, Jesse, 80-00717 (2/83) 
Robison, Nancy, 82-05445 (7/83) 
Rodriguez, Eustolio, 81-08074 (9/83) 
Rodriguez, Lupe, 81-06244 (1/83) 
Ross, Edward T., 82-09044 (8/83) 
Ross, Teddie, 80-05039 (7/83) 
Rowe, Ronald L., 82-02355 & 82-06338 (9/83) 
Russworm, Hubert D., 82-03960 & 82-06406 (6/83) 
Rust, Robert H., 81-07665 & 81-07666 (8/83) 
Ruzicka, Mary E., 82-02222 (3/83) 
Sampson, Charles, 81-06270 (2/83) 
Sanders, Juanita M., 81-08252 (5/83) 
Sarich, Judy A., 82-02672 (1/83) 
Sassmen, Jerry L., 82-06927 (8/83) 
Saville, Nellie M., 82-04607 & 82-05922 (6/83) 
Schaffer, Karl, 81-09005 (2/83) 
Schultz, Marie, 81-07798 (3/83) 
Schuster, Carrie L., 82-03084 (3/83) 
Schwanke, Marvin, 81-04820 & 80-08259 (5/83) 
Schwichtenberg, Linda, 82-06654 (7/83) 
Scofield, Dale, 82-02777 (5/83) 
Scott, Bernard F., 82-00290 (9/83) 
Scruggs, Maggie, 81-09732 (1/83) 
Sharp, Jesse, 81-04002 & 82-01934 (1/83) 
Shaw, Gerald W., 82-05364 (5/83) 
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Sherburne, Ruth, 82-08145 (8/83) 
S h e r r i l i , Tim, 80-11067 (2/83) 
Shipman, William, 81-10119 (6/83) 
Shotsky, Linda, 81-11135 (3/83) 
Singleton, Roy, 82-03047 (5/83) 
Sisemore, Jeffrey, 81-05374 (3/83) 
Skinner, Holly A., 81-09171 (3/83) 
Smith, Richard, 81-07640 (2/83) 
Smith,; Robert V., 82-07745 & 82-07746 (8/83) 
Smith,' Roy L. , 82-01544 (2/83) 
Smith, Walter M., 81-05462 & 81-05463 (6/83) 
Sold, Frederick J., 81-03459 (3/83) 
Solomon, Reginald B., 81-10476 (2/83) 
Spiering, Betty J., 81-09303 (6/83) 
Spilde, David, 82-01266 (2/83) 
Stanwood, Edna L., 82-02914 (7/83) 
Stedman, Robert W., 81-01763 (5/83) 
Steele, George, 81-06823 (2/83) 
Steele, Helen J., 81-11420 (6/83) 
Stenkamp,. Robert, 82-02579 (6/83) 
Stephens, John L., 82-06492 (8/83) 
Stevens, Doris M., 81-08495 (1/83) 
Strawn, Darrell G., 80-06395 (1/83) 
Strickland, Donald, 78-06887 (3/83) 
Strohecker, Ken L., 81-10398 (5/83) 
Stulken, John H., 81-10770 (8/83) 
Sunseri, Gerald J., 82-00729 & 82-03147 (2/83) 
Taylor, Gene R., 81-10917 & 82-04748 (3/83) 
Taylor, Larry C , 82-06811 (9/83) 
Temple, Beatrice M., 82-08097, 82-08098 & 82-04528 (9/83) 
Tennant, Kevin E. , 82-07689 (5/83) 
Thacker, Donald ;J., 80-11388 (1/83) 
Thacker, Michael E., 82-06083 (5/83) 
Thedford, Doris B. (Employer), 82-04779 (6/83) 
Theriault, Arthur, 81-09550 (2/83) 
Thomas, Leora A., 81-03307 (2/83) 
Thomas, Myrtle L., 82-04330 (7/83) 
Thomas, Richard R., 82-09953 (7/83) 
Thompson, Glen, 82-04025 (6/83) 
Thompson, Sam., 81-08775 & 81-08774 (4/83) 
Tippie, Clarence C, 81-00460 (5/83) 
Tolman, Gordon B. , 81-01036 (2/83) 
Tow, Robert E., 82-07544 (8/83) 
Travis, Paula, 81-11054 (3/83) 
Treanor, Mary J., 82-02891 (5/83) 
Tucker, Lindberg M., 80-09391 (3/83) 
Tupper, Lovie, 81-00482 (3/83) 
Turner, Frank J., 82-02803 (6/83) 
Turner, James E., 81-07597 (1/83) 
Turner, Susan, 81-06582 (6/83) 
Tyger, William R., 82-03585 (9/83) 
Vaden, Tracy, 81-10222 (5/83) 
Vann, David A., 82-00417 (9/83) 
Vierra, Carol A., 81-04322 & 81-04547 (1/83) 
Volkers, Edgar B., 82-03455 (3/83) 
Volkers, Edgar, 81-04175 (2/83) 
Wager, Russell W., 81-11590 (1/83) 
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Waldron, Duane E r, 81-04702 (3/83) 
Walker, Sandra,' 81-10314 (2/83) 
Wallace, Harvey M., 80-05364 (2/83) 
Walter, Clark M., 81-11714 (5/83) 
Weddle, James D., 82-03713 (8/83) 
Weir, John R., 81-06324 (2/83) 
Welborn, Shirley, 81-09686 (3/83) 
Welburn, Ronald W., 82-04399 (9/83) 
West, Carl F. 80-00288 (3/83) 
Westfall, Marvin D., 81-02120 (1/83) 
Whitley, James E., 80-06085 (2/83) 
Widenmann, Leo, 81-05767 (2/83) 
Wight, Betty W., 78-08991 (1/83) 
Wilhelm, Adam N., 82-02705 (6/83) 
Willison, Athena c , 81-06051 (7/83) 
W i l l i v e r , P h i l l i p M., 82-00425 (9/83) 
Wilson, Norman L., 82-07078 (8/83) 
Winkler, Karen M., 81-04022 (2/83) 
Winnett, Cecil W., 82-08759 (9/83) 
Wittlake, Carolyn, 82-05642 (8/83) 
Wood, Pat L., 82-09884 (9/83) 
Wood, Winston, 81-11385 (6/83) 
Wright, Steven L., 79-10371 (5/83) 
Zandofsky, John S., 81-00185 (2/83) 
Zehe, Frederick H., 81-04884 (3/83) 
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The following decisions under Own Motion Ju r i s d i c t i o n are 
not published i n th i s volume. They may be ordered from 
the Workers' Compensation Board using the numbers provided. 

OWN MOTION JURISDICTION 

Name, WCB Number (Month/Year) 
Alexander, Robin, 83-0211M (9/83) 
Allmon, Thomas, 83-0121M (5/83 & 7/83) 
Anderson, Dianna, 81-0182M (3/83) 
Anderson, Joseph, 83-0160M (9/83) 
Anderson, Nolan D., 81-0238M (9/83) 
Armstrong, B i l l , 82-0258M (1/83) 
Audas, Troy, 82-0193M & 82-0328M (3/83) 
Baker, Richard, 83-0035M (2/83) 
Baldwin, Gerald A., 83-0058M (3/83) 
Barber, Vivian I . , 83-0124M (8/83) 
Barnes, Diane, 82-0042M (3/83 & 8/83) 
Barnes, Harvey, 83-0023M (2/83) 
Barnes, Rita M., 83-0154M (6/83) 
Barnett, Keith, 81-0212M (9/83) 
Bass, Corrie, 83-0005M (1/83) 
Bayne, William D., 83-0169M (9/83) 
Beatty, Lyn, 81-0056M (5/83 & 9/83) 
Been, Norman, 83-0021M (1/83) 
Belecz, Frank J., 83-0240M (9/83) 
Betker, Larry, 83-0026M (4/83) 
Bex, Marshal, 83-0151M (7/83) 
Blevins, Jack, 83-0076M (4/83) 
Bolander, Patrick, 83-0224M (9/83) 
Bones, Leonard W., 83-0006M (1/83) 
Borders, Robert 0., 83-0155M (9/83) 
Brandaw, David A., 83-0197M (9/83) 
Brewis, Evelyn P., 83-0142M (6/83) 
Briley, C a r r o l l , 83-0185M (9/83) 
Bri l e y , Pat, 83-0212M (9/83) 
Br i s t e r , Lloyd, 82-0247M (8/83 & 9/83) 
B r i t t , William T., 83-0202M (9/83) 
Bri t t s o n , Charles B., 83-0173M (9/83) 
B r i t z i u s , Daryl M., 81-0098M (9/83) 
Brod, William M., 83-0163M (9/83) 
Brooks, Donald, 83-0102M (5/83) 
Brown, Dale C, 81-0018M (9/83) 
Brown, Frank, 83-0129M (5/83) 
Brown, Larry, 83-0146M (7/83) 
Brown, Raymond, 83-0063M (3/83) 
Bruce, Walter J., 83-0137M (6/83) 
Bryan, Karen J., 83-0230M (9/83) 
Buchanan, Patrick L., 80-0003M (9/83) 
Buckshnis, Rick, 83-0135M (5/83) 
Buffum, Marvon C, 83-0045M (5/83) 
Bush, Dorothy, 81-0333M (3/83 & 4/83) 
Bustamante, Enrique, 83-0167M (6/83) 
Buxton, Oliver, 83-0258M (9/83) 
Cabal, RobertC, 82-0259M (1/83) 
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Campbell, Betty J., 83-0235M (9/83) 
Campbell, Donald T., 83-0159M (8/83) 
Cardoza, Linda, 83-0009M (1/83) 
C a r r i l l o , Ray, 83-0198M (9/83) 
Castoe, Ezra Eugene, 83-0190M (7/83) 
Caudell, Leonard, 82-0131M (9/83) 
Champlin, Mauri, 83-0002M (1/83 & 3/83) 
Christensen, Marian, 83-0091M (4/83) 
Christensen, Marian, 83-0091M (7/83) 
Christy, Patty, 82-0195M (9/83) 
Clemons, Richard E., 82-0185M (3/83) 
Clough, Robert, 83-0199M (9/83) 
Coble, Steven, 83-0028M (2/83) 
Combs, Harold W., 83-0015M (3/83) 
Cooper, Edward E., 82-0148M (1/83) 
Cooper, John, 83-0177M (9/83) 
Crafton, Wallace D., 83-0187M (8/83) 
Crocker, Peter E., 83-0059M (3/83) 
Cunningham, Josette, 83-0139M (5/83) 
Curry, Harold, 81-0215M (1/83) 
Daniel, Frederick G., 83-0234M & 83-0236M (9/83) 
Davis, Denise, 82-0175M (1/83) 
Davis, Wallace J., 83-0029M (2/83 & 3/83) 
Deffenbaugh, John, 83-0257M (9/83) 
Delgado, Joseph, 83-0036M (3/83) 
Denzer, Albert; 83-0204M (9/83) 
Deos, Jack, 83-0112M (5/83)5/83) 
Dick, Ralph, 83-0085M (4/83) 
Donaldson, Richard, 81-0167M (9/83) 
Donathan, Wilson, 83-0110M (4/83) 
Doroski, Anthony, 83-0037M (2/83) 
Doster, Milton L., 83-0123M (5/83) 
Dowdy, Roscoe, 82-0292M (3/83 & 5/83) 
Driggers, Roger, 82-0298M (7/83) 
Duffy, Patrick, 83-0050M (3/83) 
Edwards, Lloyd H., 83-0226M (9/83) 
Edwards, Winona, 83-0252M (9/83) 
Ellerbroek, Harvey, 83-0128M (5/83) 
Elwell, John, 81-0320M (2/83) 
Erofeeff, Nazarii, 82-0256M (9/83) 
Ethridge, Roy D., 83-0186M (7/83 & 8/83) 
Fast, Donald D., 82-0318M (1/83) 
Featherly, James, 83-0149M (7/83) 
Fennimore, Edgar, 83-0221M (9/83) 
F i f e r , Eva, 83-0138M (5/83 & 9/83) 
Fones, Edward, 83-0099M (4/83) 
Forrester, B i l l y , 83-0071M (3/83) 
Foust, George, 83-0087M (3/83) 
Franks, William Allen, 83-0038M (3/83) 
Frear, James, 82-0291M (3/83) 
Freauf, L i l l i a n , 83-0117M (5/83) 
Gaither, Lei a E., 83-0181M (8/83) 
Gardner, Dennis L., 82-0284M (1/83 & 6/83) 
Gardner, John, 83-U051M (3/83) 
Gardner, Walton, 83-0049M (4/83) 
Gascon, Fred, 82-0269M (1/83) 
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G i f f i n , Jerry D., 83-0079M (3/83 & 4/83 & 6/83) 
Gold, Crystal, 82-0270M (6/83) 
Gorman, Oma, 83-0089M (4/83) 
Gossman, Ronald, 82-0162M (9/83) . 
Grant, Frederick, 83-0042M (3/83) 
Gray, Edward, 83-0266M (9/83) 
Griffey, Brian, 83-0223M (9/83) 
Hacker, Roy L., 83-0066M (3/83) 
Haines, Robert J., 82-0316M (1/83) 
Hamilton, Walter J., 83-0106M (5/83) 
Hammer, Charley, 83-0254M (9/83) 
Hampton, Frank, 83-0100M (5/83) 
Hannon, James, 83-0218M (9/83) 
Hansen, Kathleen, 81-0262M (1/83 & 3/83) 
Hansen, Richard, 83-0114M (5/83) 
H a r t i l l , Gene A., 83-0210M (8/83) 
H a r t l , Thomas C, 83-0174M (9/83) 
Heidenreich, Karl F., 83-0056M (3/83) 
Hemminger, Clayton, 83-0164M (8/83) 
Hetrick, Gregory, 83-0032M (3/83) 
H i l l s , Frank, 82-0232M (1/83) 
Hinzman, Bernie, 83-0097M (4/83) 
Hollamon, Ezekial A., 83-0183M (9/83) 
Holliday, Richard, 83-0024M (3/83) 
Holmes, Joe, 81-0034M (4/83 & 5/83) 
Holmstrom, Paul, 81-0277M (3/83) 
Howard, Terry 0., 83-0084M (3/83) 
Howell, Michael, 83-0107M (5/83) 
Hubbs, Warren, 82-0171M (3/83) 
Hudman, Emmett M., 83-0172M (9/83) 
Hudson, Nancy, 83-0086M (5/83) 
Hudspeth, William R., 83-0268M (9/83) 
Hulbert, David, 83-0075M (3/83 & 6/83) 
Hurley, Howard, 83-0018M (1/83) 
Hutchinson, James W., 82-0052M (9/83) 
Idlewine, James R., 81-0197M (6/83 & 9/83) 
Jackson, David, 83-0105M (4/83) 
Jackson, Eugene, 83-0153M (6/83) 
Jackson, Robert D., 83-0025M (1/83 & 5/83 & 9/83) 
Jelineo, James M., 83-0148M (6/83) 
Jensen, August, 83-0263M (9/83) 
Jerome, David, 82-0137M (2/83 & 3/83) 
Johns, George D., 83-0246M (9/83) 
Johns, Joseph D., 82-0065M (9/83) 
Johnson, Ronald L., 83-0165M (9/83) 
Jones, Leo, 82-0164M (1/83 & 3/83) 
Kallay, Dezo, 83-0118M (5/83) 
Karstens, Harvey K., 83-0067M (3/83) 
Kaufman, Ivan, 82-0297M (3/83 & 8/83) 
Keen, Gwen, 83-0116M (5/83) 
Kemmerer, Kenneth E., 82-0189M (8/83) 
Keyser, John P., Jr., 82-0191M (9/83) 
Kildow, Karen, 82-0208M (3/83 & 4/83) 
Kimbrel, Sadie M., 81-0317M (2/83) 
Kirchoff, Rex, 82-0089M (9/83) 
Kloehn, Donald, 83-0096M (4/83) 
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Name, WCB Number (Month/Year) 
Koenig, Tom, 83-0061M (3/83) 
Kosack, Dolores a., 82-0246M (8/83) 
Kreamier, Fred W., 83-0041M (3/83) 
Laing, George, 83-0219M (9/83) 
Landers, Arthur, I I , 81-0265M (3/83) 
Larson, Donald, 83-0108M (4/83) 
Larson, Shirleen, 83-0077M (3/83) 
Lavelle, Lawrence L., 83-0170M (9/83) 
Lawhead, Stephen, 81-0066M (9/83) 
Leas, Teresa L., 83-0003M (1/83 & 9/83) 
Lesh, Lynn, 83-0092M (4/83) 
Lewis, Russell, 81-0295M (3/83) 
Lewis, Wilbur A. , ,(82-0160M (3/83) 
Linder, Janice K., 83-0068M (3/83 & 8/83) 
Lindsley, Stanley, 81-0064M (3/83 & 6/83) 
Lloyd, Audley, Jr., 83-0182M (7/83) 
Long, Larry, 83-0115M (5/83) 
Louden, Mariva, 83-0130M (5/83) 
Lovell, Hazel Stanton, 81-0037M (2/83) 
Lovins, Lloyd, 83-0043M (3/83) 
Ludlow, Helen, 83-0125M (5/83) 
Lyon, Claude, 83-0243M (9/83) 
Mack, John, 83-0034M (3/83) 
Mansker, Melba, 83-0083M (3/83) 
Marcott, Kevin L., 83-0040M (3/83) 
Martisak, Jerrold, 83-0179M (9/83) 
Massey, John, 83-0253M (9/83) 
McBride, Patricia , 83-0201M (9/83) 
McCasland, Margie, 81-0226M (3/83) 
McClay, Dennis, 83-0265M (9/83) 
McClay, Taylor L., 82-0309M (2/83) 
McConly, Richard, 83-0017M (1/83) 
McDaniel, Shelley A., 83-0150M (6/83) 
McFadden, William H., 83-0122M (5/83 & 6/83) 
McKean, Raymond, 83-0259M (9/83) 
McKelvey, Ronald, 83-0014M (3/83) 
McKinney, Mary, 83-0057M (3/83) 
McNair, Dale, 83-0132M (9/83) 
Merrigan, Michael, 83-0119M (5/83) 
Milano, Catherine, 82-0230M (5/83) 
M i l l e r , Calvin, 83-0262M (9/83) 
M i l l e r , Lynn, 83-0074M (3/83) 
M i l l e r , Raymond, 83-0047M (3/83) 
M o f f i t t , Joseph, 83-0264M (9/83) 
Monroe, Dean C, 81-0245M (7/83) 
Moore, Gerald S., 81-0196M (9/83) 
Moreno, Erica, 83-0152M (6/83) 
Morin, Elizabeth J., 83-0239M (9/83) 
Morton, William, 83-0111M (5/83 & 9/83) 
Muehlhauser, Eugene, 83-0027M (2/83) 
Munroe, Allan B., 83-0180M (9/83) 
Myers, Lavene M. Reigard, 83-0062M (3/83) 
Nicks, Edward, 83-0158M (6/83) 
Noah, Edward, 83-0060M (3/83) 
North, Mike, 83-0232M (9/83) 
Noyes, Darrel, 83-0022M (3/83) 
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Name, WCB Number (Month/Year) 
Nunez, Ray, Jr., 83-0065M (4/83) 
Nylin, Jean, 83-0193M (9/83) 
Olson, Allan D., 83-0194M (9/83) 
Orman, Louis, 83-0113M (5/83 & 7/83 & 9/83) 
Owens, Leroy James, 83-0227M (9/83) 
Oxford, Anderson G., 82-0158M (7/83) 
Palmer, Mary R., 83-0081M (3/83) (4/83)) 
Parazoo, Marshall G., 83-0101M (4/83) 
Park, Thomas D., 83-0133M (5/83) 
Parmenter, Ruby, 83-0244M (9/83) 
Paulsen, John A., 83-0048M (3/83) 
Paynter, Warren, 82-0325M (1/83) 
Peabody, Eileen Mae, 83-0053M (3/83) 
Peabody, Horace E., 83-0030M (2/83 3/83) 
Perry, Wayne, 83-01O3M (4/83) 
Peyton, Gary, 82-0253M (1/83 6. 5/83) 
P h i l l i p s , Annie J., 83-0168M (8/83) 
P h i l l i p s , C l i f f o r d , 80-0156M (5/83) 
Pinney, John, 82-0264M (5/83 & 6/83) 
Poe, Theodis E., 82-0324M (1/83) 
Pope, Robert R., 83-0136M (6/83) 
Preston, Donald G., 83-0162M (9/83) 
Pullen, Edward, 83-0033M (2/83) 
Quinn, Bruce, 82-0073M (9/83) 
Randall, Nathan, 83-0127M (5/83) 
Reed, Allen L., 82-0155M (4/83) 
Rentz, Dennis, 83-0001M (4/83) 
Reynolds, Edna, 83-0189M (9/83) 
Rimer, Robert L., 83-0166M (9/83) 
Rinck, Robert, 82-0295M (5/83) 
Robertson, David, 81-0130M (2/83) (4/83) 
Robinette, Gary D., 83-0093M (4/83) 
Robison, B i l l , 82-0207M (8/83) 
Romero, Oscar, 82-0313M (1/83) 
Ross, Robert, 83-0094M (4/83) 
Rothenberger, Albert, 83-0171M (8/83) 
Rowley, Steven, 83-0156M (6/83) 
Salvetti.Roy, 81-0223M (2/83 & 9/83) 
Savage, Fred, 83-0131M (6/83) 
Sawyer, Donald R., 83-0144M (8/83 & 9/83) 
Schafer, Glenn E., 83-0161M (9/83) 
Schenck, Robert A., 81-0198M (1/83) 
Schneider, Curtis, 83-0225M (9/83) 
Schra, James, 82-0281M (1/83) 
Schuster, Carrie, 82-0299M (4/83 & 5/83) 
Seehawer, Lyle, 83-0277M (9/83) 
Serbick, Laura, 83-0055M (4/83) 
Shine, Patrick, 82-0228M (5/83) 
Short, Lloyd, 83-0120M (5/83) 
Siewell, Noel R., 83-0013M (1/83 & 6/83) 
Slater, Roy R., 83-0215M (9/83) 
Smith, Bob B., 83-0109M (4/83) 
Smith, Lorene, 82-0272M (9/83) 
Smith, P h i l l i p R., 83-0073M (3/83 & 5/83) 
Smith, Walter G., 82-0181M (2/83 & 6/83 & 9/83) 
Snyder, Milton, 83-0203M (9/83) 
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Name, WCB Number (Month/Year) 
Socia, Michael, 83-0143M (6/83 & 9/83) 
Spooner, Carlton, 81-0060M (5/83) 
Sprague, Elnora M. , 83-0205M (8/83 6. 8/83) 
Stockton, Jack, 81-0296M (4/83) 
S t o f f a l , Nancy, 83-0231M (9/83) 
Stringer, Ronald D., 83-0216M (9/83) 
Suverly, Raymond T., 82-0238M (4/83) 
Sykes, Robert Foster, 83-0020M (1/83 & 6/83) 
T a l l , Donald, 82-0095M (1/83) 
Thies, Harold L., 83-0176M (8/83) 
Thompson, Lawrence, 83-0044M (3/83) 
Thurston, Arden, 83-0249M (9/83) 
Tinner, Carvel R., 81-0181M (9/83) 
Todd, Earlene, 83-0054M (3/83) 
Tonkin, Thomas, 82-0312M (3/83) 
Travis, Pauline, 83-0147M (6/83) 
Troiano, Matthew, 83-0052M (3/83) 
Turnbull, James, 82-0320M (3/83) 
Turner, Cecil Jenetta, 81-0325M (1/83) 
Turner, Joyce M., 83-0126M (3/83) 
Turpen, Charles, 83-0016M (5/83) 
Vanderschuere, Victor, 82-0025M (5/83) 
Vinsonhaler, Melvin, 83-0039M (3/83) 
Wantowski, John W., 82-0235M (9/83) 
Waring, Kenneth V., 83-0238M (9/83) 
Warkentin, Jerry, 83-0046M (3/83 & 8/83) 
Weber, Donald, 81-0089M (3/83) 
Weckerle, Joe, 81-0221M (1/83) 
Wells, Herbert J.', 81-0276M (1/83 & 6/83) 
Wentz, Kenneth D., 83-0233M (9/83) 
Whisenhunt, Andrew, 83-0083M (3/83) 
White, James Carlos, 82-0213M (3/83) 
Widener, L u c i l l e M., 83-0012M (2/83) 
Wilken, Keith, 83-0008M (1/83) 
Wilkinson, Melvin F., 83-0070M (3/83) 
Williams, Joe, 83-0191M (8/83) 
Williams, Norman, 82-0326M (1/83) 
Wilmoth, Vyron, 82-0145M (1/83 & 5/83) 
Wilson, Erma Jean, 83-0095M (4/83) 
Wilson, Norman L., 81-0297M (7/83) 
Wimmer, Max H., 83-0217M (9/83) 
Woody, Ulyess L., 83-0064M (3/83) 
Wray, Raleigh, 82-0319M (1/83) 
Wyers, Frank, 83-0011M (1/83) 
Yarberry, Roger D., 83-0010M (1/83) 
Zeleznik, John M., 81-0139M (4/83) 
Zongker, Leland L., 83-0175M (8/83) 
Zorko, Richard A., 83-0261M (9/83) 
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Adams, David T. [80-05781 & 63 Or App 550 (1983)] 1418 
Adams, Jimmy F. (81-04335) -1152 
Adams, Kenneth (82-0308M) 513 
Adams, Marian J. (81-04245) 806 
Agner, Harry K. (81-8632 & 81-6391) 781,868 
Akins, Robert L. (82-01013) 231 
Aleskus, John T. (82-07773)— 1153 
Alger, Esta L. (81-08628) 321 
Allen, Dorothy (81-11459) —1370 
Allen, LaJuan D. (82-02652) 1343 
Allen, Raymond K. (81-07672) —1254 
Alsabrook, Corbin D. (80-07902, 81-09287 & 82-01093) 323 
Alspaugh, Kenneth C.(81-02305)- 634 
Ament, Donald (80-09477)- 869,1075 
Anderson, Esther M. (81-11132)——1296 
Anderson, Patricia A. (80-11502) 1057 
A n f i l o f i e f f , Juan (78-04612) -374,570,760 
Annette, Ernest A. (80-07108)——35 
Arnaud, Garland J. [79-10623 & 61 Or App 573 (1983)] 423,788 
Awmiller, Kenneth E. [80-11632 & 64 Or App 56 (1983)] :—1447 
Ayres, Frank E. [81-07960 & 64 Or App 187 (1983)] —1453 
Babcock, Dick L. (81-11786) 325 
Bacon, Warren C. (80-00875) -41 
Baer, Fred (80-06842 & 61 Or App 335 ( 1 9 8 3 ) ] — — 4 0 6 
Bahler, Zelda M. (79-06095) 44 
Baker, Alvah G. (80-11177) 785 
Baker, Gerald (80-00048)— 375 
Bales, O r v i l l e A. [80-03397 & 61 Or App 613 (1983)] 425,707 
Ballard, Kathleen A. (81-08515) -788 
Bambechi, Rasool (80-09148)— 1060 
Barkley, Lester W. (82-02822 & 82-02823) -1159 
Barr, Michael V. (80-09541 & 79-02685) -815 
Barrett, D.L. (82-04936)-- 266 
Barrett, P h i l l i p J. (81-03112 & 294 Or 641 (1983)] 789,991 
Barsukoff, Ason (81-02536) 1136 
Bass, Patricia S. (CV-83008) 1083 
Bass, Ronald E. (CV-83009) -1083 
Bassinger, Ouida E. (82-02320) -1239 
Bauman, Steven [80-04870 & 62 Or App 323 (1983)] -456 
Baustian, Martha A. (82-09243) -1287 
Bean, William N. (82-01579) 205 
Beattie, Barbara [80-05477 & 62 Or App 355 (1983) ]——461,1062 
Beaty, Sidney C. (81-06704) 559 
Beaudin, John A. (81-00203)- 561 
Bechtel, Suzan (80-05216) 267 
Bechtold, Douglas L. (82-02895) —583 
Bedsaul, George (Claim // C-8121527) 695 
Beebe, Joseph (83-00260) 1235 
Beierle, Rodney J. (82-02363) 1095 
Belcher, Verlin A. (82-11612) 1378,1401 
Bender, Noland (80-02532) 107 
Benson, Jack (81-10167) 257 
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Benson, Kathryn S. (81-09987)— 376 
Bernhardt, Pamela S. (81-07893 & 81-06774)——787 
Berry, Alma M. (82-09397) 1386 
Berry, Stephen E. (81-09755) 561 
Bertrand, P h i l l i p A. (81-11065)— 869,1087 
Bertrand, P h i l l i p A. (82-03525) —874 
Best, Curtis H. (81-05481)——298,683 
Bevier, Daniel K. (81-07645) —258 
Beyer, Paula E. (82-05964) 698,815,1376 
Binkley, Marnell F. (82-07301) 1292 
Birdeno, Kent (81-02838) 658,797 
Black, Michael J. (82-00384) 1098 
Black, Thomas L. (82-07602 & 82-07768) 1193 
Blackman, John R. (TP-83001) 823 
Blackwell, Thomas (81-10230) 736 
Blakely, Bobbie (81-07215) -660 
Blouin, Derry D. (81-04049) 570 
Blum, Edward E. (82-10047)——807 
Bond, Terry L. (81-01288 & 81-04848) 179 
Bono, Anthony A. (80-11418)— 1 
Bracke, Sharon [294 Or 483 (1983)] 467 
Bradshaw, Marie H. (82-00795) —523 
Brannon, Robert G. [77-8011 & 62 Or App 768 (1983)] 928 
Brasmer, Silas (81-04199) 1350 
Bratten, Ralph C. (82-05438)— 1194 
Brech, Agnes (81^00582)— 1141 
Bredvold, William F. (82-07495)-——1393 
Brewer, Ishbel [80-10782 etc. & 62 Or App 124 (1983)] -445 
Bri s t e r , Lloyd E. (82-0247M) -85 
B r i t t , Rocky S. (80-11017)— 584 
Brown, Jack (81-02709) —108 
Brown, John P. (82-06394)——1241 
Brown, Michael G. (81-09209) 562 
Brown, Ray D. (80-09825)- 797 
Buker, Richard D. (81-06700) -1077 
Burnett, Cynthia Sawyer (82-05519) -609 
Burwell, Richard (82-08088)- --232 
Bush, Gayle A. (81-00585) 707 
Butson, Robert C. (82-04034) -1354 
Caldwell, Howard M. (82-02328) 545 
Calvin, Rodney V. (82-06744)- 1293 
Campbell, Donna J. (81-00167) 1179 
Campbell, P h i l l i p D. (81-10465) 514 
Cannon, Daniel J. (82-02247)- 1181 
Carey, Richard J. [79-01602 & 63 Or app 68 (1983)] 936 
Carlson, Rick (TP-83004) 1049 
Chase, Claude W. (81-08268) —1256 
Cheney, David (81-01812)——21,109 
Chester, Harold R. (81-11793) 874 
Chiapuzio, Douglas [80-01301 & 63 Or App 650 (1983)] 1342,1422 
Chisholra, W.A. (80-06975) -260 
Christensen, Marilyn J. (81-03090 & 81-09364) 1079 
Chytka, Bonnie J. (79-08055) — 8 6 
Clark, Gary L. (80-04402 & 80-04403)- 117 
Clark, George [76-06736 & 63 Or App 72 (1983)] 937 
Clemons, Marilyn J. (83-0220M) 1206 
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Coddington, Ruth A. (81-05848) 761 
Collinson, Joseph F. (80-07310) 844 
Combs, Tommy L. (82-00755) --828 
Cook, Charlie D. (82-02658) 578 
Cook, Joyce C. (82-00076) 610,694 
Coon, James D. (81-06112 £. 82-00929) 709 
Cooper, Terry L. (81-11610 & 82-06139) —1099 
Cooper, William A. (80-06978) -1123 
Corriea, Malisa A. (81-11243) —1355 
Counts, Betty L. (82-01199) 1356 
Cox, Kenneth E. (82-03080) 699 
Cox, Robert (81-08800) 88 
Creamer, Eugene M. (Own Motion 83-0213M) 1288 
Cummings, Elmer J. (82-05612)- 1342 
Curtz, Leah L. (82-02014 & 82-08033) 584 
Curwick, Marie A. (82-02195) -877 
Cutright, Ralph R. (80-06928) 1142 
Cutsforth, Shaun M. (83-01194) 1188 
Cutsforth, Shawn (n/a)- 515 
Dallman, Goldie M. [81-01057 & 63 Or App 380 (1983)] 974 
Dal ton, Robert W. (82-02824) 352 
Dave Woodruff Roofing Co. (employer)-- 1290 
Davies, Richard (80-05224 & 80-02635)— 25 
Davis, Denise (82-0175M) -154 
Davis, Harold W. (82-01397 & 63 Or App 245 (1983)J 952 
Davis, Leola L. (81-10941) 267 
Davis, Lieselotte (81-10225) 12,153 
Davis, Patricia G. (79-10006) 635 
Dawson, Samuel D. (81-06896) 656 
Day, Marquetta [81-06456 & 63 Or App 722 (1983)] -1426 
Day, Richard L. (employer) —561 
Day, William (81-06780)- 1177 
Dean, Archie (82-02057 & 81-11100) —847 
Decker, Gary (81-11345 & 82-02115)- -611 
Dees, Patricia M. (80-03172)——120 
Delepine, Robert (81-05413)- 72 
Delos Reyes, Jose A. (82-10236) 559 
Denny, Leslie (81-06225) 1300 
Dent, Warren E. (81-00733 6. 81-00734)— 1100 
DePue, Harold L. (80-11185)— 1101 
Dethlefs, Walter J. [79-4604 & 295 Or 298 (1983)] 1379,1404 
Devi, Kenneth L. (81-11639)- 585 
Dilka, Richard (83-0141M)——1050 
D i l l , James C. (81-11788) 770 
Dirks, Elmer S. (81-04414) -878 
Dobbs, Tom E. (81-04006) —1332 
Doney, James H. (81-05878)—: 268 
Dooley, Douglas (79-08349) -125,181 
Doramus, Mary A. (81-10313) 563 
Doud, Ronald W. (82-01925) 756 
Douillard, Paul H. (81-02334 & 81-09456) —1161 
Dragowsky, William (82-01340)——353,566 
Drew, Oscar [81-02811 & 64 Or App 62 (1983)] 1449 
Driggers, Roger A. (82-0293M)- 1208 
Duman, Anthony J. (81-02571) 260 
Dutton, Richard L. (81-01346 & 81-01347) 686 
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Dyer, Michael J. (Crime Victim #CV01670000)- 663 
Eagen, Barbel U. (81-05998) 525 
Earley, Shayne (81-04359 & 81-05958)- 804 
Early, Stephen R. (81-02043) 169 
Edwards [82-AB-514 & 63 Or App 521 (1983)]- 988 
Edwards, Roland R. (82-05167) -1124,1198,1214 
Ehrlich, James B. [78-3734 & 62 Or App 495 (1983)]- 911 
E l l i o t t , Patrick [80-04905 etc., 61 Or App 269(1983)] —398 
E l l i s , Vernon D. (81-06304) 45 
E l l s , Marion L. (82-03102) 232 
Else, Michael R. (Own Motion 83-0214M) 1301 
Elwood, Olive J. (80-10264) 205 
Engler, Rose L. (81-09672)——808 
Eubanks, B i l l y J. (81-07465) -131 
Evans, Willard [80-11378 & 62 Or App 182 (1983)] 452,858 
Evans, Willard B. (80-11378) 858 
Evey, Sylvia M. (81-02461) 89 
Faulkner, Amil R. (81-06073) -526 
Fawver, Rickie J. (81-01648) 1203 
Ferguson, B i l l Ray (81-01210)- 1357 
Filonczuk, Richard A. (81-10911)——1165,1180,1235 
Fincham, Guy (81-04246)— 90 
Fischer, Mary L. (81-06679)——1051 
Fit z p a t r i c k , Dixie [80-07316 & 62 Or App 762 (1983)] 925,1292 
Fleming, Bobby R. (80-06712 & 82-00241)—: 757 
Fletcher, Christine D. ( 8 1 - 0 3 7 8 7 ) — 6 1 2 
Folkenberg, Richard L. (82-07457)- 1380 
Fowler, Lou Rae (81-09543)——726 
Fraley, Mary (82-0266M)- 1107 
Frame, William J. [80-07617 & 63 Or App 827 (1983)] 1431 
Fraser, Dennis (81-03809)— 271 
Freeman, Robert J. [81-08124 & 64 Or App 185 ( 1 9 8 3 ) ] — — 1 4 5 2 
Freshner, Gary E. (81-10556)——528 
F r i t z , Leonard (83-0134M) —1052 
Fryer, Betty L. (82-03033) — 1 2 5 7 
Fulgham, George A. [79-09355 & 63 Or App 731 (1983)] -1382,1427 
Gabel, Adam J. (81-02817, 81-03932 & f i v e more ): -274 
Gabriel, J i l l M. (CV-83010)——1224 
Galanopoulos, John (n/a) -548 
Gamel, William A. (82-01821) 880 
Garbutt, Norman L. (80-11364)——262 
Garcia, Connie A. (82-04656)- 1088 
Gardner, Daryl W. (82-00425) 555 
Gilbert , William S. [81-05084 etc. & 63 Or App 320 (1983)] 966 
Gilliam, Anita (81-07539) 377 
Ginter, John P. (81-05811 & 62 Or App 118 ( 1 9 8 3 ) ] — 442 
Givens, Christine Nelson (80-05753 etc. & 61 Or App 490 (1983) 414 
Goddard, Charles W. (82-02872) -1228 
Godell, Gregory L. (82-06244)- 1188 
Godin, Jeanette B. (81-08842 & 81-08843)— 90 
Goode, Stephen R. (82-08264) 1338 
Goodrich, Sharon E. (81-01953) 181 
Gorringe, P h i l l i p (82-01434) 628 
Graham, Wesley E. (81-11769) 1303 
Graves, D i l l a r d John [81-09411 £. 62 Or App 444 (1983) ]^ -464 
Green, Darrell (82-07834)- 787 
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Green, Darrell H. (81-01678) 183 
Greenway Erosion Control —555 
Gregory, Elmer C. (82-00428) 93 
G r i f f i n , Donald W. [81-02495 & 62 Or App 499 (1983)] 912 
G r i f f i n , Kim M. (82-00664) 771 
Griggs, Daniel D. (81-05101) 154 
Guillo.ry, Joseph E. (82-09332) 1230 
Gulick, Kenneth E. (81-10359) 136 
Gupton, David [80-02460 & 63 Or App 270 (1983)] 962 
Gurwell, Ralph W. (82-11071) -1310 
Gurwell, Ralph W. (82-11071) 699 
Guse, James A. (81-06833 & 81-11397)- 1395 
Hackett, J u l i a (82-05673) 233 
Hagel, Carla J. (82-03376)— 530 
Hahn, Louis (81-11151) -380 
Hahne, Frederick E. (82-01831) 275 
Hale, Lee P. (81-08232)-- 328 
Halford, Richard G. (82-01919)—: 657 
Ha l l , Glenn 0. (81-03510) —11,275 
Ha l l , Kenneth (82-00984) 1125 
Hamilton, Betty L. (80-09228) 279 
Hamilton, Phyllis J. (81-04785) 355 
Hammett, Patricia J. (80-11088) -642 
Hansen, Kathleen (81-0262M) —318 
Hanson, Dwayne L. (81-11048) —281 
Hanson, Edward (82-09911) —1107 
Harbaugh, Bernice (82-04752 & 82-04753)——764 
Hardiman, Donald W. (81-03531) 664 
Hardy, Jesse E. (82-00018) 171 
Hargraves, Quinten S. (81-00662 & 81-00663)——156 
Hargraves, Quinten S. (81-07859)——155 
Harmon, Richard W. (80-05381) -233 
Harr, Bert G. (82-03306) 1236,1371 
Harrington, Pamela [81-03142 & 63 Or App 696 (1983)] 1423 
Harris, Margaret L. [80-02418 etc. & 63 Or App 256 (1983)] 955 
Hart, John R. (82-01353) —665,787 
Hart, Lance (81-10037)- 380 
Heart, Betty (82-0303M)— 764 
Helvie, Don (81-11237) 613 
Hendrickson, Laverne M. (81-06967)- -1126 
Henry, Walter B. (82-01554) 1388 
Henthorne, James H. (82-07223)——1311 
Hess, Candy J. (82-08812)——558 
Hess, William B. (81-11152) 563,694 
Hestkind, Rose (WCB n/a) 250 
Hewitt, Floyd (79-07248) 159 
Higgins, Gary D. (81-10297) 532 
H i l l , Daniel R. (81-09509) 1217 
Hinzman, Bernie (83-0097M) 739,1374 
Hockema, Benjamin 0. ( 8 0 - 0 9 5 5 5 ) — 2 9 9 
Hodges, Loretta M. (80-07667) 235 
Hoffman, Wolfgang (81-10284) 1242 
Hogansen, Karl (82-0314M) 318 
Hogenson, Richard (81-09533) 216 
Holland, Suzanne A. (81-01225)——94 
Holman, David R. (80-01426) 586 
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Holman, Henry, Jr. (80-08706) 613 
Holston, Kenneth L. [81-0401 & 63 Or App 348 ( 1 9 8 3 ) ] — -970 
Hoskins, Walter L. (81-07238) 885 
Howard, Roscoe (82-01231 & 81-10827) 329 
Howerton, Betty J. (81-05697) 1382 
Hughes, Vernon W. [79-09361 & 61 Or App 566 (1983)]--; 419 
Hughes, William W. (81-11780) 358 
Hunter, Howard (81-06976) 1206 
Hunter, Lena (81-07942) 301 
Hutson, Carl (Case No. CV0135600) 95 
Irey, Herbert J. (81-09633) 159 
I r v i n , Robert G. (82-03727) 1363 
Isarraras, Javier R. (82-06994) 1188 
Ivers, Floyd S. (82-03307) 1242 
Jackson, B i l l y Ray (aka William Johns) 570 
Jackson, Charles R. (82-04320) 1198,1244 
James, Dianne L. (77-06474) 710 
Jameson, William [81-01724 & 63 Or App 553 (1983)] 1342,1419 
Jef f e r i e s , Patrick R. (80-10577) 809 
Jensen, Madeline M. (81-01029) 381 
Johannesen, Michael J. (82-03482 & 82-08599) 1258 
Johns, William (aka B i l l y Ray Jackson) (81-7404) 570 
Johnson, Darrell C. (82-02883) 863 
Johnson, Florine G. (81-08157) 572,628,700 
Johnson, Glenda P. (82-08235)— 1127 
Johnson, James B. (81-03979) 47 
Johnson, John [79-03695, 61 Or App 286 (1983)] 401 
Johnson, Mellisa P. (81-07371) 555 
Jones, B i l l y Joe^[81-06129 & 63 Or App 192 (1983)] -944 
Jones, Charles (TP-83002) 866 
Jordan, Henry C. (Harry) (81-01698) 95,282 
Kearns, Duane (81-11626 & 82-05409) 772 
Reams-, Duane (82-0016M) 779 
Kelley, Dennis M. (82-05784) 892 
Kelley, Robert D. (Own Motion 83-0229M) 1294 
Kelly, William F. (81-11105 & 82-03383) 1180 
Kepford, Charles M. (82-04155)-- 564 
Kimberly, David A. (82-00982)——532 
Kinder, W i l l i s W. & Sandra K. (employers) 562 
King, Michael J. [80-07413 & 63 Or App 847 (1983)] 1433 
King, Randy (82-0134M) 345 
Kirkwood, Richard (80-03825) 140 
Kisor, Leonard F. (WCB n/a) 282 
Klinsky, Joseph R. (81-02964) 332 
Knoblauch, Francis (82-01201) 218 
Kociemba, Leroy [81-06016 & 63 Or App 557 (1983)] 1376,1420 
Kot i l a , Walter P. (81-02492) 254 
Kurovsky, Dennis (82-00117) 58 
Ladd, Clayton (80-07078 & 80-07079) -220 
Lahaie, David L. (81-02644 & 81-04603) 362 
Lakin, Howard W. (82-01234) 849 
Land, Gary D. (79-07894) 363 
Landis-Allen, Kim A. (82-07172) 1312 
Lane, Warren E. (81-05870) 235 
LaPraim, Rick (82-04676 & 82-05268) 382 
LaRoque, Edward J. (81-11383 & 81-11347) 669,765,805 
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LaRoque, I l a h (81-11384 & 81-11347) 669,765,805 
Larson, Leonard F., Jr. (79-05266 & 81-01012) 829 
Lavin, Donald G. (82-01671) —628 
Lawrence, Ashton V. (79-01169 & 81-11072) 511 
Layton, Jimmy K. (82-01225) 253 
Lee, Ralph R. (81-0142M) 1109 
Lee, Robert E. (81-05622) .—238 
Lehman, Jennette B. (82-02352) 893 
Leigh, Kenneth T. (82-02469) 1349 
Leigh, Kenneth T. (82-02469) -160 
Lentz, Donald L. (83-0192M) 1084 
Lian,.Edward (83-0157M)——765 
Lindamood, David M. (82-04069)——851 
Lindsey, Shirley (Gordon) (79-10162)- — 1 6 1 
Lingo, Dan (82-08179)— 1261 
Lingo, Wanda J. (82-05958 & 81-10925) 1349 
Loberg, Gordon D. (81-05323) 519 
Lockhart, Howard (81-00543) 1168 
Logan, Homer (81-1Q349) 780 
Logue, Dewey A. (82-04671) 816 
Long, Thomas G. (81-0157M) 10 
Lopez, Daniel (81-02579) 151 
Loren, Brad L. (81-00216) 303 
Lowe, Jerry W. (81-11524 & 82-08041) 1372 
Luhrs, Robert [80-04643 & 63 Or App 78 (1983)] 940 
Lukens, Pearl M. (82-05197) 1231 
Lundmark, Steven [80-04474 etc. & 63 OrApp 261 (1983)] 957 
Maddox, Charles [79-09937 & 295 Or 448 (1983)] 1413 
Madison, Raymond L. (81-11197) 614 
Madril, Ralph S. [78-05798 etc. & 62 Or App 593 (1983)] 918 
Mahoney, George R. (82-05028) —695 
Makuch, Ida M. [81-04519 & 64 Or App 178 (1983)]- 1451 
Maldonado, Ruben P. (81-08683)——174 
Mann, Curtis P. ( 8 1 - 0 9 4 4 7 ) — 3 3 4 
Markin, Randall P. (82-02061) 184 
Martin, Andrew L. (82-05091 & 82-10013) 1389 
Martinez, Timothy D. (83-0250M) —1315 
Marvin, Robert L. (81-06759)- 556 
Matheny, C l i f f o r d [81-01410 & 63 Or App 374 (1983) ]—973,1292 
Mathews, David S. (81-06365) 75 
Matthews, Ned T. (80-10828)— 1183 
Matthews, K.L. (81-02686)——52 
Matthews, Thomas W. (81-10754)——768 
Mauser, Eric (82-00480 & 81-02308) — 2 4 1 
Maxwell, Robert F. (82-11288) 1244 
McAllister, Kevin J. [80-08117 etc. & 62 Or App 449 (1983)]——910 
McAlpine, Judy A. (81-01762)— 62 
McCall, William H. (81-05558)— 1111,1200 
McClure, Daryl A. (79-05227 & 79-2099) 142 
McConnell, Roy G. (82-04764) —1350 
McCoy, Bob D. (81-02090) 185 
McGuire, Juena K. (81-02592) —1053 
Mcintosh, Keith (81-04987 & 81-05192) 824 
McLean, Hugh J. ( 8 1 - 0 4 2 3 2 ) — -96 
McManus, A.B. (81-08787) 1113 
McNamara, David H. (82-03552 & 82-03553) 894 
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McOmber, Fred L. (82-00686)- 383 
Med lock.Ronald (81-00055, 81-09724 & 82-00421) 1073 
Meier, Robert F. (81-07375) 335 
Mendoza, Michelle (80-07482) 266 
M e r r i l l , Virginia (WCB n/a) 251,364,535 
Messinger, Darrell (81-03898, 81-U4590 & six more) 161 
Metcalf, Edward L. (81-11611, 82-05138 & 82-06470) 700 
Meyer, Gary S. (82-04237) 895 
Michael, Vernon (81-0201M) 617 
Milbradt, Donald [81-05138 & 62 Or App 530 (1983)J 916,1247 
M i l l e r , Bonita K. (82-08941) 1209 
M i l l e r , Donald D. (81-11348) 1065 
M i l l e r , Edward 0. (79-03231 & 83-02511) -286 
M i l l e r , Lois E. (82-01310) 63 
M i l l e r , Sheree (82-04501) 536 
Minton, Lorrie A. (80-11134) 1372 
Mi t c h e l l , Thomas [78-02298 & 63 Or App 488 (1983)] 978 
Moffet, Steven E. (80-11650, 81-06929 & 80-11445) 56 
M o g l i o t t i , Ronald W. (81-10963) 384 
Monroe, Coral M. (82-06096)-- 1128 
Montgomery, Hugh (82-03877) 670 
Montgomery, Robert L. (81-11049) 167 
Mooney, Frank (82-01124 & 82-02568) 618 
Moore, Fred A. (81-01928) —1220 
Morelli,Mildred E. (82-07623) 1317 
Morton, Dianna Marie (80-01538) 19 
Mount, Martha (82-02603) -557 
Moyer, P h i l l i p D. [81-01858 & 63 Or App 498 (1983)] 984 
Muehlhauser, Eugene (83-0027M)-- 705 
Mullins, Daniel (80-09638) 266 
Munger, Norman G. [81-05855 & 63 Or App 234 (1933)]- 947,1247 
Murdock, Ernest R. (81-08300 & 81-08301) 896 
Murphey, Charles E. (82-01190) -591 
Mushaney, Ray M. (82-00915, 82-04140 & 82-05481)—-1114 
Musick, Georgia J. (82-07120)-- 1392 
Mustoe, Erwin (76-00610 & 78-04474)— 1238 
Myers, Robert E. (80-08694) 364 
Najar, Raeann (82-01470) 739 
Neal, Leon (80-09615) 221 
Nelson, Dennis 11. (81-11043) 519 
Nelson, Patricia R. [81-1037 & 64 Or App 16 (1983)] 1437 
Nevin, Everett C. (82-05074)— 1120 
Newell, William A. (81-09980) 629 
Newton, Jeffrey D. (Case No. CV0144500) 66 
Newton, Tracy Francis(82-02522) 813 
Nichols, Wayne H. (81-03769) 559 
Nicholson, Sally L. (81-09216) 1132 
Nixon, Edward (83-0178M)——1177 
Noble, Barbara D. (81-05446) 13 
Norbeck, Alfred M. (81-06775, 82-05186 & 82-06053) 802 
Northey, Robert W. (82-00476) 1189 
Northey, Roy D. (81-00163) 15 
Norton, B i l l y D. (82-01771)-^- 176 
Nunez, Alfonso (81-11046) 521 
O'Dell, Rick E. (82-06105 & 82-06104) 1169,1238 
O'Dell, Robert H. (82-04914) 1214 
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O'Hara, Mark (81-09737) 587 
O'Leary, Mary (80-07237) 245 
O'Neil, Laverta (82-08217) 546 
Oakley, Ray H. [81-04845 & 63 Or App 433 (1983)] 975 
Ocumpaugh, Milton D. (81-06033) 710 
O f f u t t - L i t t e l l , Mary (81-01994) 536 
Orman, Jo Wanda (82-03671) 650,770,1063 
Osborne, Mary E. (Southworth) (81-03984) 186 
Osborne, Sylvester (81-11265 & 11266) 512 
Oswald, Richard J. (81-07609)——16 
Owens, David B. (82-01030) 189 
Palen, Craig B. (81-08240 & 82-03717) 1396 
Palmer, Connie (82-01666) :—1267 
Paresi, K r i s t i e [77-06083 & 62 Or App 139 (1983)] 449 
Parker, Gary (81-09988) 1213 
Parker, Gary (81-09988)^ 582,687 
Parkerson, Jimmie (82-07754, 82-07755 etc.) 1247 
Parmer, Erma L. (82-05555) —830,1082 
Parr, Charles E. (82-07106) 896 
Paxton, Terry L. (82-04425) 386 
Penifold, Irene (78-09826) 154 
Perry, Ethel (82-05649) 1273 
Peterson, Harold L. (81-09810) -672 
Peterson, Marvin [294 Or 537 (1983)] 472 
Petro, Douglas J. (81-09852) 538 
Petshow, David R. [80-08903 etc. & 62 Or App 614 (1983)] 920 
P h i l l i p s , Keith (80-06429)- 388 
P h i l l i p s , Stella (80-10531) -1276 
Pine, Vickie (80-05172)——619 
Plant, Lee B. (79-08499, 82-00107 & 82-00108) 111 
Poage, Dallas C. (82-00565) —1318 
Pond, Donald (81-09131)——706 
Poole, Clarence (81-08408) 818 
Posvar, Randy R. (82-05950)-r 1201 
Potts, Marvin L. (82-04885) —522 
Powell, Sarah J. (81-08573) 176 
Pratt, B. Douglas (Employer) -813 
Prian, John L. (81-09695) 81 
Price, Noble (80-06188 & 80-05506) 190 
Proctor, Jerry L. (82-04509)- -673 
Pultz, Wilfred (81-07620 & 81-08633)— 684 
Quails, Elbert E. (80-09903 & 81-08303) 112 
Queen, Robert J. [79-03862 & 61 Or App 702 (1983)] 439 
Quinton, Virginia M. (82-02473) 1171 
Ragan, Susie F. (82-00988) —729 
Ragland, John B. (81-00690) 395 
Rainy, Leonard E. (81-02988)- 653 
Raraberg, Rhea R. (81-10707) 306 
Rasmussen, Jerry M. (82-00319)— 853 
Rati i f f , Michael A. (81-10580) 83 
Ray, Thomas C. (81-01906) 576,706 
Ray, Thomas C. (81-01906) —706 
Reed, Allen L. (82-0155M)- 1322 
Reed, Wallace [78-10329 & 63 Or App 1 (1983)] 930 
Reese, Milo L. (82-05169) 539 
Rentz, Dennis A. (83-0001M) 8 
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Rhodes, David A. (81-10854) 619 
Richard, Edward J. (82-07814) -1202 
Rickey, Thomas J. (82-06474)' -655 
Riening, Linda L. (80-01849) 620 
Rinck, Robert (82-0295M) 1373 
Rivera, Guadalupe (82-02812)- 840 
Rivera, Jesus (81-08534) 897 
Robinette, Robin F. [79-04246 & 63 Or App 63 (1983)] 933 
Robinson, James G. (81-04482) 1120 
Robinson, James G. (81-09889) 1133 
Robinson, James W. (81-09934) 1067 
Robinson, Maxine P. (81-10158 & 82-05121) 1278 
Robinson, Norma J. (79-06844) 69 
Rodarte, Robert (31-08894) 252 
Roelle, Walter D. (82-11738) 1233 
Rogers, Lawrence D. (81-03975)——69 
Rose, Alvin 11. (82-03050 & 82-03010)- 1121 
Rose, Gary P. (80-06067) -899 
Rosera, Mark L. (81-11753) 674 
Ross, Terry L. (81-01599) 309 
Rothenfluch, Darrell L. (81-09620 & 81-04234) 901 
Russell, Joanne E. (82-06915) 821,1082 
Ryan, Lawrence (83-0004M) 1 
Saleen, James L. (80-07245) 621 
Sampson, Harry (81-10838)-- 512 
Sampson, Matthew J. (81-08496) 177,261 
Sarantis, Zoi (81-08881) —1068 
Savage, B i l l (81-05638) 1323 
Schaffer, Lucine T. (Own Motion 83-0255M) 1290 
Scheidemantel, Anna M. (81-00719) 740 
Schmidt, Kenneth E. ( 8 2 - 0 0 5 0 5 ) — 5 9 2 
Schmiedel, Sherry L. (81-10856) 1250 
Scholz, Colleen (81-09195) 226 
Schooley, Art (81-07423) 1171 
Schreiber, Thomas ( 8 1 - 0 2 1 9 5 ) — 9 
Schrunk, C. Wayne (79-08111)— 289 
Schuler, I r i s F. (80-08449) 1063 
Scott, Paul (82-06735) 1215 
Scranton, Dixie (81-11803) 805 
Seelye-Barbour, Barbara (81-10379) 115 
Shaw, Donald K. [81-05922 £• 63 Or App 239 (1983)] 949 
Shaw, Maxine E. [79-01310 etc. & 61 Or App 363 (1983)] 410 
Sheffield, B i l l y J. (82-00504) 688 
Sheffler, Gary G. (82-08130) 1367 
Sheldon, Rosalie (82-06484) 902 
Shelton, Shirley (81-11795) 116 
Sias, Marjorie C. (81-06726) 227 
Sibley, Dayton R. (80-00515)- 1133 
Sieg, Charles W. (82-09488) 1280 
Si l e r , Stanley R. (80-10341)— 196 
Silva, H i l a r i a 0. (80-06191) — 1 2 2 3 
Simkovic, Michael T. (83-06258) — 1 3 7 4 
Sitton, Charles L. (80-06648, 79-09449 & 79-08876) 595 
Skinner, Donna M. (80-3100) 98 
Slama, Lowell D. (82-03475) 744 
Slater, I r v i n L. (82-08962)- 1368 
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Smith, Alaene R. (81-10322) 310 
Smith, Carl L. (80-02661) 1294 
Smith, David A. (81-07700, 81-11441 & 81-11442) 1400 
Smith, June M. (82-05682) -904 
Smith, Myron C. (82-02497) —753 
Smith, Winona M. (82-04096) 1172 
Snodgrass, Luzia (81-08979) 337 
Snyder, John W. (82-05361) 1221 
Sofich, Jeffrey P. (82-07072) -1377,1376 
Sosa, Francisco (82-06332) 1150 
Sparks, Allen 11. (81-00286) 179 
Spooner, Carlton A. (80-11400) 822 
Spore [78-3734 & 62 Or App 495 (1983)] 911 
Starbuck, Terry L. [79-04425 & 61 Or App 631 (1983)] 426 
Staten, Fannie L. (81-06232)- -29 
Steimer, Jack R. (81-08623) 565 
Stiennon, Paul L. (82-02978) -1151 
Stiennon, Wesley (81-06538) 365 
S t i l l , Gregory (82-06023)—" 396 
Stockton, Jack (81-0296M) 319 
S t o f i e l , William H. (83-0088M)——540 
Stone, Sidney A. (79-08878) -597 
Storey, Jay (81-09441)——256 
Storm, John (82-10264) —806 
Straetz, Carol M. (82-02513) 1327 
Strebendt, William (81-10056)— 314 
Sugden, Margaret J. (80-04292) 1251 
Sullivan, Lawrence M. (81-06349) —1383 
Swenson, Mildred E. (82-01845)——566 
Swenson, William S. (82-03972)- 346 
Szabo, Eugene (81-07103)——104 
Tate, Mary L. (81-04682 & 81-05233) -368,513 
Taylor, Charles H. ( 8 1 - 0 7 8 3 4 ) — 1 6 8 
Teel, Robert W. [294 Or 588 (1983)] —477 
Tester, Chet (82-04912 & 82-01933)- 295 
Thomas, Douglas E. (82-02498)——1340 
Thomas, Eugene (81-07043 & 81-07044) -16 
Thomas, James G. (80-07525, 81-08791 & 81-10292) —713 
Thomas, James G. (82-07390)——714,827 
Thomas, John R. [80-10051 & 64 Or App 193 (1983)] 1453 
Thomas, Louise W. (81-05919) 245 
Thomas, Myrtle L. (82-04330) 4093 
Thornsberry, Raymond (80-09765)—- 1234 
Thornton, Charles L. (81-11025 & 81-10272) -690 
T i l l e r y , George A. (81-07576) 105 
Ting, Darwin (81-10780) 1173 
Tolladay, Bonnie R. (82-01493)——198 
Tone, Jerrett L. (82-00141 4, 82-00142) -675 
Tornow, James M. (80-02702)-—7 1 
Treadwell, Timothy [81-00093 & 61 Or App 294 ( 1 9 8 3 ) ] — 252,405 
Treanor, Mary J. (81-04681)——31 
Trower, Shirley C. (81-11097) 622 
Turnidge, H o l l i s (83-0069M) -319 
Twist, Louis [80-07811 & 62 Or App 602 (1983)]- 919 
Van Horn, Inez (80-02851 & 80-05095) -342 
Vanderschuere, Rick A. (81-04862, 81-00660 & 81-00661): 339 
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Vanderschuere, Victor (82-0025M) ;—1074,1086 
Vatland, Terry (81-04425, 81-05605 & 81-07692)-- 905 
Venenga, Delmar D. (81-00247) 1134 
Von Kohl beck, Gerhard (82-03170 & 82-03310) 748 
Voris, Eugene (81-07150) 598 
Waldrip, Harold (81-09007)— 262 
Walker, Craig A. (82-07113 & 82-03742) 1290 
Walker, James L. (81-00096) 296 
Walker, Robert (81-09592) 546 
Wallace, Samuel [81-02577 & 61 Or App 695 (1983)] 434 
Warner, Darryl G. (82-00631) 814 
Warner, Darryl G. [80-03034 & 63 Or App 280 (1983)] 966 
Warren, Susan Louise (80-05209) 1281 
Wasson, George B. (81-00176) 857 
Wattenbarger, Charles G. (80-03922 & 63.Or App 447 (1983)]—977 
Weathers, Harry (82-02807)- 624 
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