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WALTER E. GINN, .Claimant WCB 81-11562

Peter Hansen, Claimant's Attorney ‘ ~January 11, 1984

Roberts, et al., Defense Attorneys Order Deny1ng Approval of
St1pu1ated Settlement

Claimant and the employer/lnsurer, by and through their .

_respective counsel, have submitted a stipulated settlement agree-

ment to the Board for approval; We find the proposed settlement
agreement violates the statutory prohibition against releases, ORS
656.236(1), and, therefore, decline to grant our approval.

Claimant sustained a crushing injury to his left knee on
August 8, 1980. Two surgical procedures were performed for
arterial injury to the knee. The claim was closed by Determination

Order dated November 5, 1981, which awarded compensation for tempo- . °

rary total disability, 75° of scheduled permanent partial disabil-
ity for a 50% loss of the left leg (knee), and an award of 32° for
10% unscheduled permanent partial disability for injury to claim-
ant's heart. Claimant requested a hearing contesting the Determi-
nation Order, claiming entitlement to additional compensation,
including additional permanent disability. The employer/insurer
gave notice of its intent to contest that portion of the Deter-
mination Order awarding compensation for unscheduled permanent
partial disability for injury to claimant's heart. The partles
subsequently entered into a settlement agreement subject to the
approval of a Referee.

A stipulation originally was submitted to Referee Pferdner
under cover of a May 18, 1983 letter from claimant's attorney.
This stipulation was referred to the Presiding Referee for
consideration. It referred to the facts that claimant's left
knee/leg injury claim was accepted by the employer/insurer and
closed by Determination Order which awarded compensation for
scheduled and unscheduled permanent disability; that claimant
contended that he suffered atrial fibrillation, or an aggravation
thereof, and a heart-related injury or aggravation thereof as a
result of his industrial injury; that the employer '"has, and does
hereby deny responsibility for claimant's heart condition or atrial
fibrillation, or aggravation thereof;" that claimant contended he
was permanently and totally disabled; that the employer denied that

claimant was permanently ‘and totally disabled as a result of his
industrial injury or the sequelae thereof; and that the parties
wished to resolve this matter "on a settlement basis."

The stipulation recited the parties' agreement that the
employer/insurer would pay claimant in excess of $31,000, in con-
sideration for which claimant agreed that his atrial fibrillation
or heart condition would remain "in its denied status," and that
claimant would take no workers' compensation benefits on account
of that condition. It was further agreed that any and all perma-
nent residual damage to claimant's heart was not the result of
claimant's industrial injury but was a subsequent event for which

'no compensation would be allowable. It was agreed that the settle-

ment resolved "all issues regarding the Determination Order;" that
claimant was permanently and totally disabled as a reésult of condi-
tions unrelated to his industrial injury; and that claimant's total
disability "now and in the future is and will be due to unrelated
conditions and not due to the industrial injury." The parties
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agreed that claimant had retired from the labor market for reasons
unrelated to his industrial injury, and further:

"In consideration of this settlement, it is
agreed that not now or any time in the L
future shall claimant receive temporary = "
total disability or permanent total disabil-
ity as a result of the industrial injury,
either by way of aggravation or Own Motion
relief. It is agreed that all future medi-
cal care, which is causally related to the
industrial injury, shall be paid pursuant

to ORS 656.245 without reopening of the
claim . . . . "

.

The Presiding Referee corresponded with counsel for the
parties by letter of May 24, 1983, questioning the factual or
medical basis asserted for the dispute concerning claimant's heart
condition and suggesting that the document constituted a prohlblted
release in view of the provision that claimant waived his right to
receive future temporary or permanent disability benefits. Appar-
ently in response to this letter, the parties submitted a revised
stipulated settlement agreement, which the Presiding Referee
declined to approve. This stipulation was forwarded to the Board
for consideration. It differs from the parties' original stipula-

tion only insofar as it deletes any reference to claimant's atrial
fibrillation or heart condition.

We have considered both stipulated settlement agreeménts for “"
the purpose of determining whether either one can be approved. The
pertinent statutory provisions are as follows.

"No release by a worker or his beneficiary
of any rights under ORS 656.001 to 656.794
is valid." ORS 656.236(1).

"Notw1thstand1ng ORS 656.236, in any case
where there is a bona fide dispute over
compensability of a claim, the parties may,
with the approval of a referee, the board
or the court, by agreement make such
disposition of the claim as is considered
reasonable.”"” ORS 656.289(4).

The original settlement agreement recites that there is a
dispute concerning the compensability of claimant's atrial fibril-
lation or heart condition. This dispute concerning compensability,
standing alone, might be the subject of a disputed claim settlement
agreement, assuming the existence of a "bona fide dispute.”" As the
remainder of the original stipulation and the revised stipulation
indicate, however, the parties' intent is to resolve a dispute
concerning not only the compensable consequences of claimant's
accepted  industrial injury, but also the extent of permanent
disability attributable to the admittedly compensable condition
resulting from this accepted industrial injury, i.e. claimant's
knee injury. Both proffered agreements suffer from the same
defect: 1In consideration of claimant's present receipt of a sub-
stantial sum of money, claimant agrees that he will make no claim
_for temporary or permanent disability benefits in connection with
-2-




his orlglnal, accepted 1ndustr1al injury claim. Although the terms
of the parties' agreement preserves claimant's right to future
medical services pursuant to ORS 656.245, the effect of the agree-
ment is to release claimant's right to receive other benefits to
which he may be entitled under the Workers' Compensation Act, in
violation of the prohibition against releases. ORS 656.236(1). As
we recently have stated in a case involving a similar settlement
agreement: "Although the parties may believe that their agreement
represents a reasonable disposition of this compensable industrial
injury claim, in ORS 656.236(1) the legislature has prohibited some
private dispositions of workers' compensation claims regardless of
reasonableness." Warren C. Bacon, 35 Van Natta 1694, (November
16, 1983). See also Arnold Androes, 35 Van Natta 1619 (October 27,
1983); Duane E. Maddy, 35 Van Natta 1629 (October 27, 1983); Donald
T. Campbell, 35 Van Natta 1622 (October 27, 1983).

ORDER

The stipulated settlement agreement submitted to the Board for

approval, belng in violation of the statutory proh1b1t10n against

releases, is not approved
|

ROBERT B. WILLIAMS, Claimant WCB 82-08105 & 82-07200
.Galton, et al., Claimant's Attorneys . January 11, 1984

SAIF Corp Legal, Defense Attorney ~ Order on Recons1derat1on
Schwenn, et al., Attorneys .
Carl M. Davis, Ass't. A.G.

The noncomplying employer requested review of Referee
Braverman's order which found claimant's low back claim '
compensable and ordered that ‘the employer pay a penalty and
attorney's fee. By Order on Review dated December 8, 1983, we
affirmed and adopted those portions of the Referee's order finding
the claim compensable. We remanded the issue of penalties and
attorney fees to the Referee for further proceedings.

Claimant has requested that we reconsider our Order on Review
and award his attorney a reasonable fee on Board review for
prevailing on the issue of compensability. See ORS 656.382(2).

We consider it appropriate to award claimant's attorney a fee at
this stage of the proceeding and, therefore, modify our prior
order accordingly. A substantial portion of the claimant's
submission on Board review addresses the issue of penalties and
attorney fees, an issue which will be the subject of further
proceedings before the Referee. The fee awarded herein is only
for services rendered in connection with the compensability issue.

ORDER

On reconsideration of our Order on Review (Remanding) dated
December 8, 1983, we modify that order to award claimant's
attorney $350 as a reasonable attorney's fee on Board review.

Except as modified, we adhere to our prlor order, which hereby 1is
readopted and republlshed




JAMES B. ARNDT, Claimant WCB 81-05655
Gary K. Jensen, Claimant's Attorney January 13, 1984
Roberts, et al., Defense Attorneys Order on Review

Rev1ewed by Board Members Ferris and Lewis.

Clalmant requests review of Referee W1lson s order which
affirmed the Determination Order dated August 15, 1982, which
awarded no permanent disability over that previously awarded.

Claimant contends he is entitled to a greater award of unscheduled
permanent dlsablllty.

Claimant is a 36~year-old graderman who compensably injured
his low back in 1978. He had a bilateral laminectomy and discec-
tomy at L5/S1 in 1979. 1In August 1980, claimant and the insurer
stipulated that claimant's extent of unscheduled permanent disabil-
ity was 30% (96°). Claimant's claim was reopened in March 1981 and
closed by Determination Order dated July 1, 1981, which awarded no
additional permanent disability. Clalmant appealed this Determina-
tion Order. Claimant entered into a paln program in March 1982 and
into a vocational program in May 1982. After completion of the

vocational program, a Determination Order dated August 13, 1982
issued, which awarded no additional permanent disability. Claimant

appealed this Determination Order also. Both Determination Orders
were at issue at the hearing. : C

The Referee found no ev1dence that claimant's loss of earning
capacity was greater than that in August 1980 when claimant stipu-
lated that his permanent disability was 30%. Since the Referee
issued this order, however, the Oregon Court of Appeals has decided
Hanna v. SAIF, 65 Or App 649 (1983), which reversed the Board's
decision in.Fred Hanna, 34 Van Natta 127 (1982). 1In Hanna, the
court held that a change in a claimant's condition is not required
to obtain a redetermination of extent of disability on termination
of a program of rehabilitation. Inasmuch as this case involves
redetermination after termination of a vocational program, we
believe we are bound by Hanna, and we review the record to deter-
m1ne extent of d1sab111ty at the time of the hearlng.

Our analysis begins with application of the gu1delines found
in OAR 436-65-600 et seq. Although no doctor rates claimant's
impairment, we find his impairment to be 20%. This is based on the

restrictions placed on claimant's activities of no bending,
prolonged sitting, walklng, standing or driving and no lifting over
40 pounds, and on claimant's lay testimony regarding his pain and
limitations. Claimant's age of 36 and high school education yield
factors of 0. The vocational preparation required to perform the
graderman job gives claimant a factor of +5 for work experience.
Because claimant formerly performed heavy work and. is now
restricted to light, we assign +10 for adaptability. For labor
market: f1nd1ngs we assign a factor of -1.

Combining these factors as provided in the rules yields a
disability rating of 30% (96°). Comparing that finding with other
similar cases, we conclude that an award of 30% permanent disabil-
ity is appropriate in this case. Inasmuch as claimant received a
total award of 30% unscheduled permanent disability by the August
1980 stipulation, no additional award of permanent disability is
warranted. Accordingly, we affirm the order of the Referee.
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ORDER

The Referee's order dated April 22, 1983 is affirmed.

WILLIAM R. CARR, Claimant | WCB 80-00053
Evohl F. Malagon, Claimant's Attorney January 13, 1984
SAIF Corp Legal, Defense Attorney Order on Remand

On review of the Board's order dated February 5, 1982, the
Court of Appeals reversed that order and remanded for entry of an

order awarding claimant additional temporary total disability
compensation.

Now, therefore, the above-referenced Board order is vacated,
and claimant is awarded additional temporary total disability com-
pensation from June 5, 1980 until July 25, 1980, said compensation
to be paid in accordance with the rate prescribed by former OAR
436-54-212(2)(i), presently set forth at OAR 436-54-212(3)(i).

Claimant's attorney is allowed 25% of this additional compen-
sation as a reasonable attorney's fee for services rendered before

the Court of Appeals. Morris v. Denny's, 53 Or App 863, 866
(1981). -

IT IS SO ORDERED.

CARLOS IGLESIAS, Claimant WCB 82-06774

Marvin S. Nepom, Claimant's Attorney . January 13, 1984

Roberts, et al. Defense Attorneys Order on Review
Reviewed by Board Members Lewis and Ferris.

Claimant requests review of those portions of Referee Leahy's
order which found claimant was medically stationary on March 18,
1982 rather than on May 4, 1982, and which affirmed a Determination
Order's award of 48° for 15% unscheduled disability. The insurer

argues that claimant was actually medically statlonary on December
22, 1981.

Claimant was compensably injured on April 24, 1981 when an air
hose broke loose and struck him on the back. He was treated con-
servatively for dorsal and lumbar strain.

In December 1981 claimant entered the Northwest Pain Center.
The center documented temperature changes in the thoracic-lumbar

area which were thought to be consistent with myofascitis. The
center staff felt claimant was well motivated to benefit all he

could. They felt claimant was medically stationary.

On January 11, 1982 Dr. Cockburn, claimant's treating physi-
cian, released claimant to part time work. On January 25, 1982 Dr.
Cockburn released claimant to full time work with no heavy lifting.

On March 26, 1982 Orthopaedic Consultants evaluated claimant.
They documented contusion and strain at L-3 to D-10 inclusive.
They noted a mild degree of functional interference. They placed
his impairment in the dorso-lumbar spine as minimal. They felt he
B _5_



could return to his regular work though prognosis for successful
return was guarded. They felt claimant was medically stationary.

On April 16, 1982 Dr. Cockburn wrote that he concurred with
Northwest Pain Center that claimant was medically stationary. He
noted that claimant continued in a light job, that on April 8
- claimant had "exacerbated" his condition and been unable to work
for about one week. Dr. Cockburn stated:

"Even though his condition is essentially
stable he will continue to have exacerba-
tions and remissions dependlng on how hard
he stresses himself.

On May 4, 1982 Dr. Cockburn concurred with Orthopaedic Consultants'

report except he disagreed that claimant would ever be able to
return to his former job.

A Determination Order issued on May 28, 1982 which awarded
claimant temporary disability benefits through May 4, 1982 and 48°
for 15% unscheduled disability. At hearing the Referee found that
claimant was medically stationary at the time of the Orthopaedic
Consultants' report. The Referee also affirmed the Determination -
Order's award of permanent disability.

We disagree w1th the Referee on the issue of when claimant
became medically statlonary.' Northwest Pain Center found claimant
medically statlonary on December 22, 1981. The treating physician
concurred in that finding. He actually released claimant to full
‘time work on January 25, 1982. Although the release was not for
return to his previous occupation, it is obvious that Dr. Cockburn
believes that claimant is permanently precluded from returning to
his previous occupation. Accordingly, we find that claimant was
medically statlonary on January 25, 1982.

We also disagree with the Referee on the issue of permanent
disability. We agree with the valueS'the Referee assigned on the
factors of age, education, work experience, adapatablllty and
impairment. However, we disagree with the Referee's assigning a
-25 factor for emotional and psychological flndlngs. While there
is some indication of functional interference, we do not agree w1th
the Referee that claimant is "unwilling to adjust."” We also
decline to assign a -25 for intelligence. 1Instead, we assign a
zero value for both intelligence and emotional/psychological
factors. Combining all of these factors we arrive at a disability
rating of 80° for 25% unscheduled disability.

ORDER

The Referee's order dated June 29, 1983 is modified in part
and reversed in part. That portion of the Referee's order which
ordered the insurer to pay temporary total disability benefits
through March 18, 1982 is modified to require the insurer to pay
temporary disability benefits through January 25, 1982. That por-
tion of the Referee's order which affirmed the Determination Order
award of 48° for 15% unscheduled permanent partial disability is
reversed. Claimant is awarded an additional 32° for 10% unsche-
duled permanent partial disability, for a total unscheduled award
of 80° for 25% of the maximum allowable. Claimant's attorney is
awarded 25% of the increased permanent disability compensation
payable pursuant to this order, not to exceed $3,000.
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ROBERT E. PARKER, Claimant » -WCB 82-00509
Evohl F. Malagon, Claimant's Attorney January 13, 1984
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members Barnes and Ferris.
T

Claimant requests review of Referee Daron's order which: (1)
Upheld the SAIF Corporation's partial denial of compensation
(medical services or time loss) for claimant's spondylolisthesis,
spondylolysis and degenerative disc disease; and (2) reduced the
permanent disability award granted by the February 12, 1982 Deter-
mination Order from 80° for 25% unscheduled disability to 32° for
10% unscheduled disability.

Two different statutes use different words to express what is
really the single issue in this case. ORS 656.245(1) provides for
continuing medical treatment "for conditions resulting from" an ’
industrial injury. (Emphasis added.) ORS 656.214(5) provides for
permanent disability awards based on "loss of earning capacity due
to the compensable injury." (Emphas1s added.) Thus, the questlon
15 whether claimant has established that his various preexisting
spinal diseases were worsened by his July 1981 back-strain injury
so that it can be said that further treatment for these diseases
“results from" that injury and all of claimant's current disability
is "due to" that injury.

‘ Iy

We agree completely with the Referee's prellmlnary assessment
of the record: "The medical record is somewhat conflicting, to say
the least, and, in my opinion, confusing and ambiguous." For
example,.most»opinions about the causal link, or lack thereof,
between claimant's preexisting spinal diseases and his July 1981
compensable back straln come from Dr. Campagna, and his most recent
opinion is:

"It does not necessarily follow that'because
the myelogram was negative, that no patho-
logical change occurred in the [claimant's]
spine as a result of the [July 1981 injuryl].
Also, it is not necessarily so that the
[claimant's] current complaints are a result
of a pre-existing back problem."

While we have no reason to quarrel with Dr. Campagna's logic, we
' are unable to conclude that this kind of statement, considered in
light of the entire record and the several other comparably
ambiguous statements of medical "opinion" therein, are sufficient
to sustain claimant's burden of proof.

ORDER

The Referee's order dated April 22, 1983 is affirmed.
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DOUGLAS E. THOMAS, CLAIMANT v WCB 82-02498
Myrick, et al., Claimant's Attorneys ‘ January 13, 1984
Frohnmayer, et al., Defense Attorneys Order on Review

Reviewed by Board Members Ferris and Lewis.

Claimant requests review of Referee Brown's order 'which
awarded him 12.6° scheduled disability, that being an increase of
3° over and above the March 9, 1982 Determination Order. The
issue for review is extent of claimant's disability.

-Claimant, who was 24 years of age at the time of the hearing,
was born with a congenitally short right arm. . The ulna of his
right arm extends approximately three inches distal to the elbow
joint. At the age of nine months claimant participated in a
special program under the auspices of the UCLA Medical School. At
that time claimant was fitted with a prosthe51s and participated
in training programs to help him gain skill 1n the use of his
prosthesis.

As time passed claimant became quite skilled in the use of his
prosthesis. While in grade school, claimant participated in
various sporting activities including baseball, basketball and
swimming. While in high school claimant wrestled and lifted
weights. Claimant also became an avid motorcycle and dirt-bike
rider. Claimant testified that his first job involved bucking hay,
which he did for two summers while in high school. Claimant also
worked for the Josephine County Park Service as a conservation aide
and f1ref1ghter, a job which requ1red h1m to operate\powerwequlg—
ment of varlous types.

When he was 16 years of age claimant began working in the meat
department of an Albertson's store. Eventually, claimant became ‘an
apprentice meatcutter. While employed as a meatcutter for
Albertson's, on November 17, 1978, claimant sustained a crushing
injury to his right upper elbow when a box of meat he was lifting

fell, hyperextending claimant's elbow and crushing the stump under
the prosthe81s. :

Claimant was treated conservatively by Dr. Potter and released
to return to work on December 11, 1978. Claimant returned to work
on a light duty basis initially, and subsequently engaged in his
regular duties until June 1980 when he suffered increased pain and
stopped work1ng.

A Determination Order issued on January 25, 1979 awarding
claimant benefits for temporary total disability only.

On June 23, 1980 Dr. Renaud reported that claimant was experi-
encing pain in the right arm. Dr. Renaud's examination, however,
revealed only tenderness at the medial and lateral epicondyle. Dr.
Renaud felt that claimant had too much stress placed on his arm and
that, if he tried to continue on as a meatcutter, he would not be
able to tolerate it.

On July 2, 1980, Dr. Potter recommended that claimant cease
working as a meatcutter, despite the fact that claimant wanted to
continue in that capacity. On July 23, 1980 Dr. Potter reported
that claimant was released to return to work but that he was able
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to return only to a one-handed job. Dr. Potter felt that this was
a permanent restriction. o
A second Determination Order issued on September 17, 1980.

Again, claimant was awarded benefits for temporary total disability
only. ' '

Despite Dr. Potter's recommendations, claimant returned to
work as a meatcutter for Shop-Rite Markets on a part-time basis.
Claimant testified that he relied heavily on his left arm while
working for Shop-Rite. Claimant left Shop-Rite after a short time
and went to work for Mayfair. Claimant worked as a meatcutter for

Mayfair for approximately one month when pain and swelling in his
right arm forced him to stop.

Claimant was thereafter unemployed for a period of time.
Eventually he obtained a position as an assistant manager trainee
for Joseph's Storehouse, a business which specialized in obtaining
or preparing food, supplies, material, e€quipment, merchandise or
tools requested by customers. Claimant worked for Joseph's
Storehouse for the next one-and-one-half years.

On May 8, 1981 Dr. Potter indicated that claimant would be
able to perform the duties required at Joseph's Storehouse, but
cautioned that claimant "has essentially one arm," and that claim-
ant could use his prosthesis to an advantage so0 long as there was
not excessive stress placed on it.

. On May 28, 1981 claimant was examined by Dr. Matthews of the
Medford Orthopedic Group. Dr. Matthews indicated claimant's com-
plaints of pain, aching in the elbow and inability to engage in
heavy work sounded "rather reasonable." Dr. Matthews expressed
"surprise that claimant had been able to engage in such heavy work
before his 1n3ury, and agreed with Dr. Potter that claimant had a
normal working capability except that he was now unable to do heavy
work with his right upper extremity. Dr. Matthews was of the
opinion that claimant's performance before his injury suggested
that he would have been able to engage in meat cutting work perma-
nently had it not been for the injury.

On March 9, 1982 a third Determination Order issued. Claimant
was awarded additional benefits for temporary total disability and
5% (9.6°) permanent disability for loss of the right arm.

The Reférée stated:

"The . . . problem in this case is not how
to evaluate loss of.use, but rather how to
frame the award. On the one extreme one can
argue that claimant had no forearm before
the accident, so his loss is limited to the
percentage of the difference between the
arm (192 degrees), and a forearm (150
degrees); i.e., claimant's loss is 30 per-
cent of 42 degrees. On the other extreme,
claimant argues that-he had 90 percent
‘corrected' use of a normal arm before the
injury. * % *"

The Referee found that statutory and case law offered little
-9-




guidance on the issue of whether, and to what extent, a preexisting
disability or impairment is to be considered in making an award of
permanent disability. After analyzing the question, the Referee
concluded claimant was only entitled to an award based on the
incremental loss of use of his right arm. As the difference
between forearm and the entire arm is 42° (192° minus 150°), and
since he found claimant suffered a 30% loss of use, the Referee

concluded that claimant was entitled to an award equal to 30% of
42°, or 12.6°. ’ ‘

Claimant contends on review that the Referee erred in basing
his award of permanent partial disability on his incremental loss
of use, and that he is entitled to have his loss computed on the
basis of "whole" arm. Claimant argues that there is no distinction
in the law between a prosthetic arm and a "normal" biological arm
unless the prosthetic arm was the result of a prior industrial

injury for which compensation has been pa1d or awarded. ORS
656.222. We agree.

As the Referee correctly noted, there is little to no statu-
tory or case law which sheds any light on the issue in this case.
The only statute which specifically addresses the questlon to what
extent preexisting impairments must be considered in making an
award of disability is ORS 656.222:

"Should a further accident occur to a worker
who is receiving compensation for a tempo-
rary disability, or who has been paid or :
awarded compensation for a permanent dis-
ability, his award for compensation for such
further accident shall be made with regard
to the combined effect of his injuries and
his past recelpt of money for such disabili-
t1es."

However, as we stated in Terry D Sw1nde11 32 Van Natta 151
(1981): '

"For scheduled disability awards, ORS
656.222 properly comes into operation when a
claimant has already received compensation
for a permanent disability, but suffers a
further accident to the injured member. In
this case, however, since no previous awards
of permanent disability were made to claim-
ant for his left knee, this application of
the statute is not required or warranted.

See also, Pacific Motor Trucking Co. v. Yeager, 64 Or App 28
(1983). As the claimant in the current case has not previously
received compensation for his rlght ‘arm, ORS 656.222 is
inapplicable. ‘ '

. Case law dealing with the issue currently before us is scant.
The only cases which even remotely deal with the issue are Wilson
v. State Ind. Acc. Comm., 189 Or 114 (1950); and Scarpellini v.
Blue River Veneer, 11 Or App 497 (1972). Both cases dealt with a
situation involving claimants with a preexisting non-industrial
visual deficit who sustained a compensable injury resulting in com~
plete loss of the1r already severely impaired vision. In Wilson,
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http:conclud.ed

the Commission arqued that there could be no recovery for the loss
of sight of an eye that was industrially blind before the compen-
sable injury. 189 Or at 117 (The law in effect at the time of .
Wilson provided that a claimant receive an award equal to 80° for
complete loss of vision in one eye. §102rl760 OCLA.). Since
claimant had a complete loss of vision, the court concluded that
‘claimant was entitled to an award for 100% loss of vision without
regard to whether or not his vision was perfect before the
accident. 189 Or at 119.

A virtually identical situation was presented in Scarpellini.
By that time, however, the statutes dealing with loss of vision had
changed to provide:

“"For partial or complete loss of vision of .
one eye, that proportion of 100 degrees

which the loss of monocular vision bears to

normal monocular vision. * * * " (The

current version of this statute, ORS

656.214(2)(h) is virtually identical.)

The court concluded,fhat the statutory changes did not affect the
validity of the rule announced in Wilson and affirmed the award of
100% loss of vision in one eye. 11 Or App at 500, 501.

The Referee stated that Wilson and Scarpellini were .
dlstlngu1shable from the current case beécause the statute prov1des
‘that loss of vision is measured after maximum correction, and the
statute specifically requires measurement of vision after loss as
it bears to normal vision. The Referee also stated:

"The legislature, having used specific
language in one section, obviously intended
that language to apply to that section
only. Its failure to usé comparable langu-
age in a similar section demonstrates an
cbvious intent that 'normal' use is not to
be the basis of comparison."

Although we agree with that statement, we believe that the Referee
misapplied the concept, for he concluded that when an industrial
injury results in the loss of a worker's ability to use his
prosthesis, the employer is not required to pay for that loss.

Although it may be a somewhat subtle distinction, it is appar-
ent that the Referee confused the question of whether claimant is
entitled to any award for loss of his ability to use his prosthe-
sis, with the separate and distinct question of rating the extent
of that loss. There is no question in our minds that claimant is
entitled to an award for loss of his ability to use his prosthesis.
The fact of the matter is that, in this case, claimant's arm just
happens to be a prosthesis. The statute makes no distinction
between prosthetic arms, "normal" biological arms or, for example,
withered arms. . The fact that a major portion of claimant's arm in
this case happens to be a prosthesis, is irrelevant to the question
of his entitlement to an award. Claimant's prosthesis is his arm.
The only time that this could be a relevant consideration under the
statute would be if claimant's prosthesis was the result of a prior
industrial injury for which claimant previously had received com-
pensation. ORS 656.222. 11




The real issue in Wilson and Scarpellini was the question of
how an award of disability was to be measured. Any question of
entitlement in those cases was simply a variation of the question
of rating the extent of the loss. Since the statutes relevant to
loss of vision provided (and still provide) that an ‘award was to be
based on the loss as it related to normal vision, the fact that [the
claimants in both cases had preexisting visual impairment (although
neither of them had a complete impairment prior to their injuries),
was irrelevant. Since the claimants had a 100% loss after their
injuries, they were entitled to an award for 100% loss of vision.
(ORS 656.214(2)(g), relating to loss of hearing, is similar.)

ORS 656.214(2) deals specifically with the rating of disabil-

ity for loss of use or function of an injured member. That statute
provides: )

"When permanent partial disability results
from an injury, the criteria for the rating
of disability shall be the permanent loss of
use or function of the injured member due to
the industrial injury. * * *" (Emphasis
added.)) '

Thus, unlike ORS 656.214(2)(h), which deals with loss of vision,
and ORS 656.214(2)(g), which deals with loss of hearing, ORS
656.214(2): spec1flca11y provides that with regard to injured mem-
bers, a claimant is only entitled to the loss of functlon or use
that is due directly to the 1ndustr1al injury. ;

Terry D. Swindell, supra, is in accord with this. interpreta-
tion. In that case the claimant had a preexisting knee disability

for which he previously had received no awards for permanent dis--
ab111ty. The Referee found that claimant suffered a 25% d1sab11ty
‘as a result of his compensable injury, and when claimant's
preexisting knee disability was considered, that he had a total
loss of 50%. The Referee concluded that claimant was entitled to
an award of 50% scheduled disability. On review we stated:

"ORS 656.214(2), dealing with scheduled
injuries, only requires that the claimant
receive permanent partial disability that
results from the current industrial injury.
We agree with the Referee that the current
injury resulted in a 25% permanent partial
disability to claimant's left knee. * * *
The claimant has already received awards
amounting to 10% permanent disability from
Determination Orders dated June 13, 1979 and

January 8, 1980. Therefore, we allow an
additional 15% disability producing a total
of 25% disability resulting from the January
23, 1979 industrial injury."” '

Claimant apparently agrees with this method of rating the extent of
his loss as he states in his brief: :

"Claimant seeks compensation only for the
loss of use or function from the arm that
claimant was able to develop since age 9
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months, by trial of different prosthetics in
different employment situations."”

and:

“In all fairness to the carrier in the case
at bar, claimant did not have 100% use of a
biological arm at the time of the injury."

Needless to say, however, the gquestion of how much function a
claimant may have possessed before his industrial injury will, in
most cases, be a very difficult question of fact. We are confi-
dent, however, that with adequate preparation (which would
preferably include competent medical evidence), such questlons are
soluble.

Although the figure is necessarily somewhat arbitrary, we con-
clude, based on the evidence in this record, that claimant's arm

function prior to his industrial injury was approximately 80%. We
further conclude that as a result of his industrial injury, claim-

ant sustained a 40% loss of use of his arm. Claimant is thus
entitled to an award equal to 61.44° (192° x 80% X 40%) for loss of
use of his right arm.

ORDER

The Referee's order dated November 10, 1982 is modified.
Clalmant is awarded an additional 48.84° for loss of use of his
right arm, for a total award of 61.44° of scheduled permanent
partial right arm disability. Claimant's attorney is awarded 25%
of the increased compensatibn made payable by this order. 1In no
event, however, is claimant's attorney's total fee for services
before the Referee and the Board to exceed $3 000. . ‘OAR
438-47~ 040(1).

JOHN R. THOMAS, Claimant | "~ WCB 80-10051

Evohl F. Malagon, Claimant's Attorney - " January 13, 1984
SAIF Corp Legal, Defense Attorney ' Order on Remand

Reviewed by Board Members Lewis and Ferris.

We issued our Order on Review herein on September 10, 1982,
vacating and dismissing for lack of jurisdiction that portion of
the Referee's order which directed the SAIF Corporation to accept
claimant's aggravation claim with respect to surgery for low back
fusion in April of 1981. 34 Van Natta 1207 (1982). On review the
Court of Appeals reversed and remanded for our consideration of the
merits of claimant's claim. Thomas v. SAIF, 64 Or App 193 (1983).

On remand and on de novo review, we agree with the result
reached by the Referee and, therefore, affirm his order.

Claimant petitioned the court for judicial review of the
Board's order and prevailed Claimant has prevailed before the
Board on remand. Claimant's attorney, therefore, is entitled to
an award of attorney fees for services rendered before the Referee,
the Becard and the Court of Appeals. ORS 656.388(1). Claimant's
attorney has submitted a petition to the Board detailing the hours
expended in claimant's behalf during the course of this litigation,
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together with a copy of claimant's petitioner's brief filed with
the court. Claimant has requested that he be allowed to submit
written argument to the Board regarding an appropriate award of
attorney fees. We believe that claimant should be allowed this
opportunity and, therefore, establlsh the followrng schedule for
written argument.

Within ten (10) days of receipt of this order, claimant may
submit written argument in support of his claim for a reasonable
attorney's fee; SAIF may file a response within ten (10) days of
claimant's submission; claimant will be allowed five (5) days
thereafter within which to submit a reply, if deemed appropriate.
Upon receipt of the parties' submissions, the Board will enter a
Supplemental Order on Remand awarding claimant's attorney a reason-
able attorney's fee pursuant to ORS 656.388(1).

ORDER

On remand and on further review of the Referee's order dated
February 23, 1981, the Referee's order is affirmed. The Board

reserves ruling on clalmant ] attorney s fee as set forth more
fully above.

e
——

MICHAEL E. FRANKS, Claimant WCB 83-02593

Petersen, et al., Claimant's Attorneys January 16, 1984
Schwabe, et al. Defense Attorneys ‘ Order. on- Recons1derat1on

The employer requests reconsideration of our Order on Review
dated Lecember 27, 1983 on the grounds that we failed to rule on
its cross-request for review on the 1ssue of its entltlement to an
overpayment.

On reconsideration, we note that we did fail to rule on the .
overpayment issue. The Referee held that the employer had failed
to prove that it had, in fact, overpaid claimant. We agree with
the Referee and afflrm his order on that issue. The employer's
documentary evidence is s1mply insufficient to persuade us that it
has overpaid claimant.

ORDER

The Board's order on review dated December 27, 1983 is
affirmed and republished with the following addition: That
portion of the Referee's order which refused to allow the employer
to credlt an overpayment is affirmed.

———
———

HENRY C. ADOVNIK, Claimant | WCB 82-00377
Enfield, et al., Claimant's Attorneys January 19, 1984
Hibbard, et al., Defense Attorneys Order on Review

Reviewed by Board Members Ferris and Lewis.

The SAIF Corporation requests review of those portions of
Referee Seymour's order which held that: (1) Claimant was a sub-
ject worker rather than an independent contractor on the date of
his injury; and (2) he need not reach the issue of whether or not
Eldon Haney was a noncomplying employer at the time.of clalmant s
injury. ‘

Additionally, SAIF has made a motion for an order remanding
' -14-



the claim to the Hearings Division for the purpose of taking addi-
tional evidence on the issue of whether Eldon Haney was a noncom-
Plying employer. We find, like the Referee, that it was not
necessary to resolve that issue at the hearing. Whether the
employer was complying can be established by a separate order of
the Director of the Workers' Compensation Department under ORS
656.052(2) and is not essential to the decision of compensability.
Therefore, we deny SAIF's motion to remand.

Finally, we agree that this claim isvcompensable because the
claimant's status at the time of his August 1980 injury was that
of an employe rather than that of an independent contractor.

ORDER
The Referee's order dated February 25, 1983 is affirmed.

Claimant's attorney is awarded $500 as a reasonable attorney's fee
on Board review, to be paid by the SAIF Corporation.

— ——— —
MARTY BRANNAGAN, Claimant ‘ WCB 81-06899 & 80-05245
Rolf Olson, Claimant's Attorney : January 19, 1984
Roberts, et al., Defense Attorneys Order on Review

SAIF Corp Legal, Defense Attorney

Reviewed by Board Members Lewis and Barnes.
J
EBI Companies requests review of Referee Baker's order which
awarded claimant an additional 144° for 45% unscheduled disability
for a total of 240° for 75% unscheduled disability.

EBI argues that most of claimant's current impairment is due
to an earlier injury when the SAIF Corporatlon was on the risk.
However, the Referee took the previous disability awarded based on
the prior injury into account when rating this claim. ORS 656.222.
We too take the prev1ous award into account in determining the
extent of claimant's disability. Compare Cascade Steel Rolling
Mills v. Madril, 57 Or App 398 (1982), with American Building
Maintenance v. McLees, 64 Or App 602 (1983).

: We conclude claimant is not entitled to an award of 75%
unscheduled disability. Applying the guidelines found in OAR
436-65-600 et seq supports the following analysis. Claimant is 47
years old which yields a +4 factor. Claimant has a sixth grade
education which yields a +10 factor. Claimant's work experience as
a boring machine operator requires over 30 days to learn; this
yields a factor of +3. Claimant's adaptability yields a +5. We
decline to assign any values to the mental capacity or
emotional/psychological factors. Labor market findings yield a +2

" factor. We rate claimant's impairment due to this injury at 20%
which yields a +20 factor. Combining these factors and rounding
off we arrive at a 40% disability rating. Comparing this case with
similar cases, we conclude that claimant's award is 40% for this
injury. ’ '

ORDER

The Referee's order dated April 21, 1983 is modified. Claim-
ant is awarded 128° for 40% unscheduled permanent dlsab111ty, this
award is in lieu of all prior awards. Claimant's attorney's fee
should be adjusted accordingly.
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DARREL W. CARR, Claimant WCB 82-00911 & 82-00912
David C. Force, Claimant's Attorney January 19, 1984
Rankin, et al., Defense Attorneys ~ Order on Review

Reviewed by Board Members Ferris and Lewis.

The employer requests review of Referee Seymour's order
which: (1) Awarded claimant 7.5° for a 5% scheduled loss of the
right forearm due to his carpal tunnel syndrome and resulting
surgeries- and (2) awarded claimant's attorney $500 for his
services enforcing his client's right to a notlce pf closure
required by ORS 656.268(3). | St

We afflrm the Referee's award of permanent dlsablllty for
claimant's right forearm but reverse the Referee's award of a $500
attorney's fee.

{

There are two injury claims involved in this case. The first
injury occurred on July 11, 1980 when claimant sustained a lacera-
tion on the back of his right wrist. In the course of his treat-
ment for that injury, it was determined that clalmant‘had carpal
tunnel syndrome of the right hand. Both conditions were accepted,
and were treated as separate claims. The right wrist laceration
claim was never closed by the employer as a nondisabling 1njury
under ORS 656. 268(3), ‘nor was it submltted as a disabling injury to
the Evaluation Division of the Workers' Compensation Department for
closure. The carpal tunnel claim was closed by the employer on
January 18, 1982 under ORS 656.268(3), as a nondisabling injury.

The Referee found that claimant did not suffer permanent dis-
ability due to his right hand (wrist) laceration, but that claimant
did sustain some permanent disability as a result of his carpal
tunnel syndrome. We agree with those findings.

At hearing, claimant sought penalties and attorney fees for
the insurer's failure to process his right hand laceration claim to
closure. The Referee determined that there was no compensation due
on the laceration claim and, since there were no amounts due on
that claim, there was no amount upon which to assess a penalty
pursuant to ORS 656.262(9). However, he did award claimant's
attorney a $500 fee, reasoning as follows:

"No such notice [of closure] was issued in
this case. The claimant had a right to
know the status of his claim. This 'right
to know' is a right similar to his right to
have ‘a claim either accepted or denied
within 60 days and his right to receive
compensation in a prompt manner. Cf Hewes
v. SAIF, 36 Or App 91 (1978).

"The next question is what sanctions can be
imposed upon the employer for its wiolation
of the claimant's right to know. All
penaltles are based upon a percentage of
compensatlon of the 'amount due.' There
was no 'amount due' to the claimant for his

~ hand laceration at the time the closure
should have been made. To this extent, the

-16-




Legislature's granting claimant a 'right' is
rather meaningless because no mechanism has
been provided to enforce that right. How-
ever, the claimant has retained an attorney
to enforce his right, and that attorney
should be paid for his efforts in enforcing
that right. The Board has upheld the award
of an attorney fee for enforcement of a '

'right to know' when no penalty could be
awarded because no money was due. See Opal
Triano, 15 Van Natta 127 (1975).

"In this aspect of the case, I will award
the claimant's attorney $500 for the
enforcement of the claimant's 'right to
know' which was violated when the employer,
in violation of ORS 656.268(3), did not
close the claim when the claimant became
medically stationary."

Since the Referee's order was issued, the Court of Appeals
decided EBI Companies v. Thomas, 66 Or App 105 (1983). That case
also involved an insurer's failure to properly and promptly process
a claim, for which the claimant sought penalties and attorney fees.
Similarly, there were ne amounts due in that case. The court
stated that since there were no amounts then due, no penalty could
be assessed pursuant to ORS 656.262(9). The court further
determined that claimant's attorney was not entitled to an award of
attorney fees. 656.382(1) authorizes an award of attorney. fees
“[ilf an insurer or self-insured employer refuses tc pay compernsa-
tion . . . or otherwise unreasonably resists the payment of
compensation . . . ." Subsection (2) of that statute allows an
award of attorney fees’ “[1]f a request for hearing, request for
review or court appeal is initiated by an employer or insurer, and
the referee, board or court finds that the compensation awarded to
a claimant should not be disallowed or reduced. . . ." Since the
unreasonable claims processing by the insurer in ERI Companies V.
Thomas, supra, did not fit under either subsection, the court
determined it was not possible to award an attorney's fee.

Similarly, in this case the failure of the employer to issue a
notice of closure did not result in any loss of payment or delayed
payment of compensation that was due claimant, although it did
result in the loss of notice of: (1) The amount of permanent and
temporary disability benefits to which claimant was entitled, if
any; (2) the right of the worker to request a Determination Order
from the Evaluation Division; and (3) a statement of his aggrava-
tion rights. ORS 656.268(3).

There being no compensation due, we conclude that under EBI
Companies v. Thomas, supra, and ORS 656.382(2), claimant's -
attorney is not entitled to an attorney's fee. See also Frances
Knoblauch, 35 Van Natta 218 (1983).

ORDER

The Referee's order dated October 5, 1982 is reversed in part.
That portion which awarded claimant's attorney $500 in relation to
the penalty issue is reversed. The remainder of the Referee's

order is affirmed.
—ﬁ'———
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BETTY L. COUNTS, Claimant WCB 82-01199

Bischoff, et al., Claimant's Attorneys January 19, 1984

Foss, Whitty & Roess, Defense Attorneys Order on Reconsideration

On September 28, 1983 the SAIF Corporation requested recon-

sideration of our Order on Review dated September 22, 1983. On
October 7, 1983 claimant responded to SAIF's motion for reconsider-
ation. On October 19, 1983 we entered an Order of Abatement. On
reconsideration we adhere to our prior Order on Review with the
follow1ng comments.

In our original order, we held that because this was an injury
case, the Weller test of a worsening of an underlylng condition was
not appllcable in determining whether claimant's claim is compen-
sable. We stated that the only issue was whether claimant's
increase in pain was caused by her on-the-job incident. We found

that it was. 1In so flndlng, we stated: "Dr. Adams states
unequlvocally that claimant' s increase in pain was caused by her
injury of February 25, 1981. SAIF's motion for recons1derat1on

states that Dr.'Adams' op1n1on is, at best, equ1vocal.

On reconsideration, we agree that Dr. Adams was not
unequivocal. However, an examination of his statements indicates
that he be11eved within a reasonable medical probability that
claimant's’ 1ncrease in pain was caused by her on-the-job injury.

In his initial report, Dr. Adams stated: "These conditions
are preexisting and were not caused by her lifting accident of
February 1981, but certainly that could aggravate her condition."
In response to a'question'from SAIF, Dr. Adams stated: "My defini-
tion of aggravation is increased pain. It is my opinion that the
lifting incident of February 1981 could have caused Mrs. Counts to
have increased pain . . ." Finally, in response to a question from
claimant's attorney, Dr. Adams noted that he thought part of claim-
ant's pain symptoms mlght be due to funct10na1 overlay. However,
he said: "I believe that the incident of February 25, 1981 would
probably have aggravated her back."

In view of Dr. Adams' earlier definition of aggravation as’
increased pain, it is apparént that his latest correspondence
indicates his belief that claimant's increase in pain was probably
caused by her on-the-job incident. Claimant has established the
compensability of her claim by a preponderance of the evidence.
Accordingly, we adhere to our original order.

ORLCER
Oon recons1derat10n of our Order on Review dated September 22,

1983, we adhere to our prior order, which hereby is reaffirmed and,
except as modified herein, republished.
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JOHN G. FLETCHER, Claimant Claim # D 213159
Pozzi, et al., Claimant's Attorneys January 19, 1984
SAIF Corp Legal, Defense Attorney Order of Dismissal

This matter came before the Board on the SAIF Corporation's
request that the Board enter an order distributing the proceeds of
a third party recovery obtained by claimant, pursuant to ORS
656.593. On January 5, 1982, the Board issued its order. On
review the Court of Appeals reversed and remanded for further pro-
ceedings. Fletcher v. SAIF, 60 Or App 496 (1982). On remand this
third party distribution proceeding was deferred pending the
outcome of litigation in claimant's workers' compensation claim
involving the extent of claimant's permanent disability. See
generally John J. O'Halloran, 34 Van Natta 1101, 34 Van Natta 1196,
34 Van Natta 1504 (1982). The Board requested that, upon final
resolution of the permanent disability issue, the parties notify

‘the Board as to how they wished to proceed in this third party

distribution proceeding. By Order on Review dated April 29,.1983,
the Board affirmed a Referee's order which awarded claimant compen-
sation for permanent total disability. That order now is final by
operation of law.

- The Board now has been advised by the SAIF Corporation that it
desires to withdraw its request for entry of an order distributing
the proceeds of claimant's third party recovery. Based thereon,
this proceedlng is dismissed. ’ :

ORDER

-The SAIF Corporation's request for an order distributing the
proceeds of claimant's third party recovery, now having been with-

drawn, hereby is dismissed.

TERRIE B. FRANSSEN, Claimant | ' WCB 83-01672
Bischoff & Strooband ‘Claimant's Attorneys January 19, 1984 . -
SAIF Corp Legal, Defense Attorney Order-on Recons1derat16n

Claimant requests reconsideration of our Order on Review of
December 28, 1983. Claimant contends that we erred in concluding
that the issue raised by claimant on review was dlfferent from that
submitted to the Referee for a dec151on.

- 'Claimant argues that the spec1f1c issue before the Referee
was whether there had been a worsening of claimant's underlying
spondylollsthe51s and spondylolysis conditions as a result of her
industrial injury of November 3, 1982. In our Order on Rev1ew we
stated: :

"The only issue set forth at the hearing was
whether claimant established the compensa-
bility of her preexisting conditions in
relation to her November 1982 1njury. There
being no evidence to that effect in the
record, the Referee properly affirmed the
denlal.

;Thus,.even_if we were incorrect in finding that the issue presented

for review was different from that presented to the Referee, it is
clear from our Order on Review that we nevertheless addressed the
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exact issue which claimant contends was the issue raised on review.

With regard to the merits of the clain, claimant has directed
our attention to nothing which would change our decision.

'ORDER

On reconsideration of our Order on Rev1ew dated December 28,
1983, we adhere to our order which is hereby reaffirmed and
republished.

ALTHALIA W. HESTER, Claimant WCB 82-02181
Evohl Malagon, Claimant's Attorney - January 19, 1984 -
Foss, Whitty & Roess, Defense Attorneys Order on Review

'Reviewed by Board Members Lewis and Ferris.

Claimant requests review of those portions of Referee Nichols'
order which upheld the SAIF Corporation's denial of claimant's
aggravation claim. Claimant also argues that the Referee abused
her discretion in refusing to admit an exhibit.

On the evidentiary issue, we reverse the Referee. The exhibit
in issue, Exhibit 10a, is a report wr1tten by Dr. Rqsenbaumﬂ'who
had examlned clalmant at SAIF's request. bty

On February 28, 1983 claimant's attorney received a packet of
exhibits from SAIF which included Exhibit 16, a report frém Dr.
Rosenbaum. In that report Dr. Rosenbaum referred to a "reexamina-
tion" of claimant. The report also notes: ' "Symptoms have not
changed 51gn1f1cant1y over the last six months."” Claimant's attor-
ney concluded from these hints that Dr. Rosenbaum had previously
examined clalmant, so0 he wrote to Dr. Rosenbaum requesting a report
of the earlier examination. The report was received by claimant's
attorney on March 19, 1983. The hearing in this matter was on
March 23, 1983. The Referee excluded the exhibit based on the
grounds that it was not submitted within 10 days of hearing as

required by ‘OAR 436~ 83 400(3) and that SAIF was prejudiced by the
late submission.

Under the circumstances of this case, we find that the Referee
abused her discretion in excluding Exhibit 10a. While it is true
that the exhibit was not submitted within 10 days, once claimant's
attorney became aware of the possible existence of such a report,
he promptly attempted to obtain it. We find that Exhibit 16, a
report from SAIF's own consultant, was sufficient to alert SAIF
that there may have been a report from an earlier examination.
Consequently, we find that SAIF was not prejudiced by the late
submission of Exhibit 10a. Certainly, this is not one of those
situations in which one of the parties deliberately "hid the ball"
in an effort to gain an unfair advantage over the other party. We

hold that, considering the’ c1rcumstances and balancing this .
agency's purpose of searching for accurate facts and conclusions

against our desire to prevent gamesmanship, Exhibit 10a should have

been admitted. Accordingly, we have considered Exhibit 10a in our
review. Edward Morgan, 34 Van Natta 1590 (1982).
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Even considering Exhibit 10a, however, we conclude that
claimant has failed to sustain her burden of proving a compensable
. worsening. Accordingly, we affirm the Referee on the merits.

ORDER

The Referee's order dated April 15, 1983 is affirmed.: .-

e e ———

PATRICIA LONG, Claimant : S : WCB 81-06522 & 81-07006
English & Metcalf, Claimant's Attorneys January 19, 1984
Moscato & Meyers, Defense Attorneys Order on Review

Reviewed by Board Members Ferris and Lewis.

The insurer requests review of those portions of Referee
Gemmell's order which: 1) Set aside its June 5, 1981 denial issued
in connection with claimant's May 5, 1980 injury and ordered claim-
ant's aggravation claim, including proposed surgical treatment,
accepted and processed according to law; 2) set aside the insurer's
June 10, 1981 denial issued in connection with claimant's March 31,
1981 1n3ury and remanded that injury claim to the insurer for
proper process1ng pursuant to the provisions of ORS 656.268; and 3)
awarded claimant's attorney $2,500 as a reasonable attorney's fee
for prevailing on the three denials issued by the insurer. A third
denial dated May 19, 1981 was set aside by the Referee, and the

insurer has not requested review of that port1on of the Referee's
order.

‘ We affirm the Referee's order w1th the following additional
comments. :

The main issue on review is the interrelationship of claim-
ant's preexisting spondylolisthesis and her two industrial
sprain/strain type injuries. The insurer has argued that claimant
has failed to satisfy the requirements set forth in Weller v. Union
Carbide, 288 Or 27, 35 (1979), in terms of establishing that claim-
ant's injury or injuries have caused a worsening of her preexisting
underlylng spondylolisthesis condition, as opposed to the mere:
increase in symptoms of that condition. The Referee found Weller
1napp11cable to the facts of this case, since this case involves an
industrial injury, and alternatively found that a preponderance of
the medical evidence established that the standards of Weller, if
applicable, had been met.  Subsequent to the Referee's order in
this case, we held that, based upon recent Court of Appeals deci-
sions, we would apply Weller and the standards enunciated therein
only in cases 1nvolv1ng claims for occupational disease and not in

claims for industrial injuries. Betty L. Counts, 35 Van Natta 1356
(1983), 36 Van Natta 18 (decided this date); Paul Scott, 35 Van
Natta 1215 (1983). We also have held, however, that an injury
which interacts with a preexisting underlying condition and, thereby
causes that condition to become symptomatlc, to the extent “that the
symptoms result in disability and/or require medical attention,

‘ ' does not necessarily render the insurer liable for treatment of or

‘ disability resulting from the underlying condition itself. Bettx
L. Counts, supra; Betty L. Fryer, 35 Van Natta 1257 (1983)
agree with the Referee's assessment of the medical evidence of
record in this case, and her conclusion. that claimant's industrial
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injury or injuries have materially interacted with claimant's pre-
existing spondylolisthesis, causing a worsening of that condition

and thereby rendering the insurer liable for reasonable and

necessary medical treatment of the underlying condition itself and
disability resulting therefrom. .

In addition to agreeing with the Referee's ruling on the
merits of the insurer's June 5, 1981 (May 5, 1980 injury) and June
10, 1981 (March 31, 1981 injury) denials, we note that she
correctly stated that the insurer could not avoid its obligation to
properly process the accepted portion of claimant's March 31, 1981
injury claim by issuing a denial of claimant's present, continuing
or ongoing medical problems, as it attempted to do in issuing its
June 10, 1981 partial denial. The insurer was entitled to issue
its partial denial of claimant's present symptomatology and thereby
raise the issue of the causal connection between claimant's March
1981 injury and her present problems; however, the insurer could
not unllaterally terminate claimant's compensation by the
mechanism of this denial and was required to submit the accepted
portion of the claim for closure and evaluation pursuant to ORS
656.268. Phillip A. Bertrand, 35 Van Natta 869, 873, 35 Van Natta
1087 (1983). See also Safstrom v. Riedel International, Inc., 65
Or App 728 (1983). '

With regard to the reasonableness of the Referee's award of
attorney fees, we find that the award was not excessive. Claimant
requested hearlngs contesting three separate denials issued by the
insurer and prevailed on all three. As a result, claimant has been
found to be entitled to substantial medical treatment, including
surgery, and she has established that she may be entltled to
receive benefits in addition to those previously granted To a ‘
certain extent the three denials involve overlapp ing' facﬁUa
issues; however, different legal principles were called into ques-
tion by each denial. 1In terms of the length of the hearing, number
of exhibits, and the evidence generated through the efforts of
claimant's counsel, this is not an unusual case; however, the
medical question presented is somewhat compl1cated partlcularly in
view of the disparate opinions by the various treating, exam1n1ng

"and consultlng phy51c1ans. Considering the efforts expended by
claimant's attorney and the results obtained in claimant's behalf,

we believe that the attorney's fee awarded by the Referee is
- reasonable.

ORDER

The Referee's order dated Octcber 22, 1982 is affirmed.
Claimant's attorney .is awarded $550 for services rendered on Board
review, to be paid by the insurer.

FREDERICK A. WEBB, Claimant WCB 82-05010
Coons & McKeown, Claimant's Attorneys January 19, 1984
- SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members Lewis and Ferris.

Claimant requests review of Referee Qu1111nan s order which
affirmed the SAIF Corporation's April 16, 1981 aggravation claim
denial by which SAIF denied that claimant's low back condition was
related to his compensable May 2, 1978 right shoulder injury. The
issues for review are compensablllty and timeliness of claimant's
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request for hearing pursuant to ORS 656.319(1)(a) and (b).

We adopt the Referee's findings of fact as our own and we
affirm her order.

Although we agree that what evidence there is indicates that
this claim is compensable, claimant unfortunately failed to request
a hearing in relation to SAIF's denial in a timely manner. As
claimant correctly points out, Sekermestrovich v. SAIF, 280 Or 723
(1977) indicates that negligence of an attorney i1s not excusable
neglect unless the attorney's failure to file would have been
attributable to the claimant. 280 Or at 726. Even if attorney
neglect did constitute a valid excuse, however, it would ncot aid
the claimant in the current case. The good cause exception of the
statute only applies if the request for hearing is filed within 180
days of notification of denial. Thereafter, the denial is final.
In this case the request for hearing was filed nearly seven months
beyond the ultimate period of repose. The good cause exception is
thus inapplicable and, unfortunately for claimant, the denial must,
therefore, be affirmed.

ORDER

The Referee's order dated May 16, 1983 is affirmed,

MYRTLE E. YORK Claimant NCB 82-00336
James P. Bradley, Claimant's Attorney January 19, 1984
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members Lewis and Ferris.

Claimant requests and the SAIF Corporation cross-requests
review of Referee Brown's order which affirmed SAIF's denial of
responsibility for claimant's continued back problems and admitted
into the record two prev1ously excluded exhibits. Claimant con-
tends her continued back problems are related to her compensable

ankle injury. SAIF contends the Referee's admission of the two
exhibits was error.

After the briefs were filed, claimant filed an Amended Appeal
and Amended Request for Review, attached to which were two new
medical reports that were not a part of the record. We regard
claimant's Amended Request for Review and submission of additional

evidence as a motion for remand for consideration of additional
evidence.

The issue before the Referee was whether claimant's continuing
low back problems are related to claimant's compensable ankle
injury. In 1978 claimant had a laminectomy and a discectomy at .
L5/S1. 1In January 1981 claimant suffered a compensable ankle
injury. Dr. Hill, claimant's family physician, noted that claimant
was having buttock pain within a few weeks of her ankle injury.
Claimant eventually began treatment for her back pain with Dr.
Dunn, who treated claimant for her back problems in 1978. Claimant
also was referred to Dr. Strukel for treatment of her ankle
problems.

Dr. Hill noted that claimant had had chronic numbness since
the low back surgery. Dr. Hill opined that sciatic nerve involve-
ment possibly was still present from the surgery and was brought
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to his attention when claimant twisted her ankle, or that claimant
‘had suffered a muscle strain by favoring her right leg because of
the ankle injury. Dr. Dunn first said that claimant suffered a
nerve root contusion secondary to torsion of her spine from her
sprained ankle. Dr. Strukel noted that Dr. Dunn had .reported that
.claimant's ankle injury reactivated claimant's: sc1at1c problem.
Later, Dr. Dunn oplned that clalmant probably contused her’ low back
as a result of her fall when she 1njured her ankle, but that the
persistence of the symptoms over the months made him doubtful that
the symptoms were related to her fall and were more likely related

to her old low back injury, with progressive scarring and possibly :

some aggravation from the fall when she hurt her ankle. Claimant
testified that when she injured her ankle, she caught herself and
‘did not actually fall to the ground. '

Claimant was examined by a panel of doctors at the Southern
Oregon Medical Consultants at the request of SAIF. The panel of
doctors stated that claimant's ankle injury probably temporarily
exacerbated her low back problem, but that her continuing low back
problems were related to her 1978 back problems and surgery and not
to her ankle injury. Dr. Dunn indicated that he concurred with the
opinion of the Southern‘Oregoh Medical Consultants.

After the hearing, claimant consulted with Dr. Widen, a
podiatrist whom she had not previously seen, regarding her ankle,
leg and hip pain.  Dr. Widen prepared two reports regarding claim-
ant's condition and its relationship to her ankle 1n3ury and near
fall. Claimant moves for remand for cons1derat10n of’ Dr. wlden [
post-hearing reports.

The Board may remand a case to the Referee for further
evidence taking if it determines that a case has been improperly,
incompletely or otherwise insufficiently developed or heard by the
Referee. ORS 656.295(5); see Bailey v. SAIF, 296 Or 41 (1983). 1In
Egge v. Nu-Steel, 57 Or App 327 (1982), the Court of Appeals found
remand'appropriate. The court noted that since the hearing, claim-
ant's new doctor found a hairline vertebral fracture, which could
provide objective basis for claimant's pain and for a permanent
disability award. None of claimant's previous doctors had found
this vertebral fracture. The Egge court found that those circum-
stances constituted an explanation of why the evidence could not
reasonably have been discovered and produced at the hearing as
required by OAR 436-83-480(2). Although Bailey, supra, held that
OAR 436-83-480(2) applles to "newly discovered evidence" and not to
"newly created evidence"” such as that at issue in Egge, we find
that Egge nevertheless represents circumstances in whlch a remand
is approprlate under ORS 656.295(5). '

Likewise, we remanded a case to the Referee where, after the
hearing, claimant's doctor found previously undiscovered
intervertebral obstructions which explained claimant's symptoms.
Casimer Witkowski, 35 Van Natta 1661 (1983). 1In Witkowski the
Referee had found the aggravat1on noncompensable based on the
reports of doctors who opined that claimant had suffered a stroke.
Also, the record contained no medical report offering a better
explanation. As we stated there, Witkowski and Egge involve the

rare situation of a claimant who never obtained a diagnosis of the
cause of a medical problem. In those situations we believe a

remand is generally apprcpriate because the record has been incom-
pletely developed. _24.




In the present case, however, claimant's post-hearing medical
reports only offer another opinion as to the relationship between
claimant's back problems and her ankle problems. We find no new
diagnosis or new explanation for either problem. The record
contains several cogent opinions from claimant's family physician,
claimant's treating doctor for her back who also treated claimant
for her 1978 back problem, claimant's treating doctor for her ankle
and the Southern Oregon Medical Consultants. These doctors
examined claimant and offered their opinions regarding the rela-
tionship between claimant's back and ankle problems. In this case
we cannot say that the record has been improperly, imcompletely cr
otherwise insufficiently developed by the Referee. Therefore, we
deny the motion for remand. We have not considered the additional
evidence submitted by claimant. ORS 656.295(5). ;

The Board affirms and adopts the order of the Referee.
ORDER

The Referee's order dated January 19, 1983 is affirmed.

CLETIS H. BELCHER, Claimant WCB 82-10033
Allen & Vick, Claimant's Attorneys January 24, 1984
SAIF Corp Legal, Defense Attorney Order on Review

Reviéwed»by Board Members Ferris and Lewis.

The SAIF Corporation requests review of that portion of
Referee McCullough's order which directed that SAIF pay claimant's
outstanding bills for chiropractic treatment and related travel
expenses. SAIF contends that there is no jurisdiction in the
Referee or the Board to resolve the matter in controversy, which
relates to the frequency of claimant's chiropractic treatments.
SAIF contends that this dispute is governed specifically and
exclusively by the administrative rules promulgated by the Workers'
Compensation Department. OAR Chapter 436, Division 69. 1In the
alternative, SAIF contends that claimant has failed to satisfy his
burden of proving that his chiropractic treatments are reasonable
and necessary. -

In Lloyd C. Dykstra, WCB Case No. 81-11570, 36 Van Natta 25
(decided this date), we considered and addressed the jurisdictional
issue raised by SAIF in this case. We held that the issue of
claimant's chiropractic treatment is "a matter concerning a claim,"”
and as such is subject to claimant's right to request a hearing
pursuant to ORS 656.283. ORS 656.704(3); see also Waunita M.
Walker, WCB Case No. 81-05204, 36 Van Natta %4 (decided this
date). ’

On the merits of claimant's entitlement to the chiropractic
treatments in issue, we affirm and adopt the Referee's
well-reasoned order.

ORDER

The Referee's order dated May 20, 1983 is affirmed.
Claimant's attorney is awarded $100 for services rendered on Board

review, to be paid by the SAIF Corporation.
, ' - Mt —
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LLOYD C. DYKSTRA, Claimant WCB 81-11576
Allen & Vick, Claimant's Attorneys January 24, 1984 _
SAIF Corp Legal, Defense Attorney Order on Review (Remanding)

Reviewed by Board Members Ferris and Lewis.

Claimant requests review of Referee Wllson s order which
failed to 1mpose penalties and attorney fees for the SAIF
Corporation's nonpayment of chiropractic treatments in excess of
the guidelines provided by OAR 436-69-201(2), or for SAIF's failure
to formally deny the claims in the absence of timely payment. The
SAIF Corporation contends that the Referee should have dismissed
this proceeding for lack of jurisdiction and requests that this
case be remanded with instructions to enter an order of dismissal.
The issue in this case involves the procedural effect to be given
the Workers' Compensation Department rule concerning frequency and
extent of medical or other treatment, which prov1des for referral
to and review by the Director of the Workers' Compensat1on Depart-
ment in the event of a dlspute between a medical provider and an
industrial insurer concerning the charges being billed to the
insurer. As used herein, the terms "medical provider" and "medical
services" include chiropractors and chiropractic care.

The Referee held that the dispute in this case -~ the
frequency of claimant's chiropractic treatments ~- is one between
the medical vendor and SAIF, and that under the applicable adminis-
trative rules, SAIF had no duty or obligation to formally deny pay-
ment of charges billed by claimant's chlropractor in excess of the
administrative guidelines, as it would in the event of a refusal to
pay on some other grounds, such as a denial of causal relationship
between the treatment and the o;iginal injury. Causal connection
is conceded, and the only issue is the reasonableness and necessity
of treatments in excess of the administrative guldellnes.\ ‘The
Referee held that the onus was upon the medical vendor to justlfy
the treatment rendered in excess of the guidelines, that the

insurer's dispute was with the medical vendor and not claimant,
and that claimant was not a "party to the dispute."”

Claimant contends that the Referee's holding is in error and
inconsistent with our decision in Bllly J. Eubanks, 35 Van Natta
131 (1983), decided subsequent to the issuance of the Referee's
order in this case. SAIF contends that the Referee did not go far
enough in merely denying claimant's request for penalties and
attorney fees; that Eubanks is inapposite insofar as it can be
construed to require that an insurer deny medical charges where
compensability is conceded and the only issue is the frequency of
treatment; and that the Referee should have dismissed claimant's
request for relief on the basis of lack of jurisdiction in the
Hearings Division or the Board for claimant's failure to exhaust
the administrative remedies provided by the department rules.

We have considered the jurisdictional issue raised in this
case in conjunction with our review of three other cases involving
the same or similar issues. In Cletis H. Belcher, WCB Case No. .
82-10033, 36 Van Natta 25 (decided this date), the jurisdictional
issue was raised and decided adversely to SAIF's position in the
same procedural context: SAIF, the insurer in that case also,
failed to pay for chiropractic treatments rendered in excess of the
administrative guidelines; claimant requested a hearing claiming
entitlement to the unpaid chiropractic treatments, penalties and
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attorney fees for SAIF's alleged unreasonable failure to formally
deny payment. The Referee in that case determined that the ques-
tion of SAIF's nonpayment of the chiropractic treatments was a
matter concerning a claim and, therefore, a matter within the
jurisdiction of the Hearings Division and the Board which could be
raised by claimant's hearing request pursuant to ORS 656.283
independently of the procedures provided by the department
administrative rules. The Referee in Belcher went on to rule in
claimant's favor on the merits of the chiropractic treatment
issue, and SAIF has requested review of that order.

Waunita M. Walker, WCB Case No. 81-05204, 36 Van Natta 44 ,
and James H. Maxwell, WCB Case No. 82-04358, 36 Van Natta 40 (both
decided this date), involved the same exhaustion of administrative
remedies/jurisdictional issue. 1In Maxwell the insurer issued a
formal denial of chiropractic treatment, and claimant contended
that the denial was invalid as -a matter of law, and therefore
unreasonable, in view of the "mandatory procedure" provided by the
departmental rules for contesting the frequency and extent of
medical treatment. Walker involves a similar issue arising in a
slightly different procedural context, although, in that case as
well, claimant contends that the insurer (the SAIF Corporation in
that case) was requ1red to submit the controversy to the Director
of the Workers' Compensatlon Department.

Because these four cases involve overlapping arguments and
issues, we have considered them jointly. We hold:

(1) The procedures outlined in OAR Chapter 436, Division 69
for bringing disputes concerning frequency and extent of treatment
or, in other words, reasonableness and necess1ty of a particular
treatment or diagnostic mode, are permissive, not mandatory, and
may be invoked either by an industrial insurer or an aggrieved
medical vendor; '

(2) an insurer has a duty to formally deny disputed medical
charges where the issue is frequency and extent of treatment, in
. accordance with our decision in Eubanks, supra, independent of the
insurer's right, which it may or may not choose to exercise, to

invoke the administrative procedures provided by the department
rules; and

(3) claimant has a right to request a hearing pursuant to ORS
656.283 and, in the event a denial has been issued by the insurer,
an obllgatlon to do so in a timely fashion, independent of the
insurer's rlght to invoke the applicable administrative procedures,
or the right granted to the medical vendor to do the same. This
right to request a hearing includes the right to Board and judicial
review of the Referee's decision pursuant to ORS 656.295 and
656.298.

The pertinent administrative rules are as follows:
"436-69-201 Medical Services

"(1l)(a) The insurer will pay for all

medical services which the nature of the

compensable injury and the process of

recovery requires. The insurer will not

pay for care unrelated to the compensable
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injury. Services which are unnecessary'or, , v - b
inappropriate according to accepted ! b
professional standards are not ‘
reimbursable. Bllllngs for services wh1ch
appear to the insurer to be in excess of

the standards set forth in these rules, or

of generally accepted medical standards,

may be referred to the Department for

referral to a committee of the physician's
peers. Such a request must be submitted

within 45 days of receipt of the billing

and must be accompanied by a statement from

an appropriate consultant that the request

is reasonable. Such review means an

evaluation by a committee of the
appropriateness, quality, and cost of

health care and health services provided to
a patlent based on medically accepted
standards. Such committee shall be
composed of health care providers licensed
under the same authority as the health care
provider who rendered the services being = S
reviewed. Consulting committees of a ‘
physician's peers may be established by the
Department to provide advice to the Medical
Director and to evaluate the
appropriateness, quality and cost of health
care and health services provided to a
patient based on medically accepted
standards. '

(b) Such committees shall be appointed by
the Director who shall select persons known
and recognized within their profession as
competent and experienced in matters
referred to the committee. .The Director.
may solicit recommendations from
professional associations, licensing
authorities and professional schools.
Members shall serve at the pleasure of the
Director. The committee shall meet upon
request of the Medical Director to consider
matters referred by the Medical Director.

(c) The committee shall select its chairman
and adopt its own procedures for internal
operation based on ethical standards. The
formal review procedure must include at
least the following:

(A) No case shall be considered until the
physician has been notified by the Medical
Director that the case has been presented
to the committee and the physician has been
informed of a right to present relevant
material to the committee.

(B) If after the initial examination of the

record by the committee the case has not

been resolved in favor of the physician,
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notification shall be given to the
physician of the right to appear before the
committee at a time and place certain. The
committee shall have the same right to
require relevant information, including
X-rays and chart notes as is granted to the
Department in these rules.

(d) The report of such committee shall be
submitted to the Department which may: (A)
issue an order compelling compliance with
the judgment of the committee, or (B)
forward the report to the insurer for
appropriate action.

“(2)(a) Frequency and extent of treatment
shall not be more than the nature of the
injury and the process of a recovery
requires. Insurers have the right to
require evidence of the efficacy of
treatment. The usual range of the
utilization of medical services does not
exceed 24 office visits by any and all
attending physicians in the first 60 days
from first date of treatment, and 4 visits
a month thereafter. This statement of fact
does not constitute authority for an '
arbitrary limitation of services, but is a
guideline to be used concerning
requirements of accountability for the
services being provided. . Physicians
requesting reimbursement for visits in
excess of this amount must submit upon
request a report documenting the need for
such services, setting forth a plan of
treatment which will state:

A. The name or deécription of specific
correctable conditions towards which the
therapy is directed.

B. Specific méasurable treatment objectives.

C. Measurement indicators for each
objective.

D. The specific treatment modalities to
accomplish the objective.

E. The frequency and duration of treétments
estimated to accomplish the objectives.

F. Upon completion of the treatment

program, progress notes on the measurement
indicatives; and

G. Measured outcomes at the completion of
the treatment plan.

(b) A reasonable fee is payable for this
report. A judgment by the insurer that the



report does not set forth sufficient
grounds for the frequency of treatment in
excess of the standard may be referred by
the physician to the Medical Director, who
may rule in favor of the physician. 1If the
Medical Director does not so rule, the
matter shall be submitted to a committee of
the phy51c1an s peers ‘for an opinion.

* % %

(9) When a worker seeks medical care after
the claim has been closed, the attending
physician shall promptly inform the insurer
stating in sufficient detail the complaints
and conditions that require medical care
and their relatlonshlp to the compensable
1njury.

"(10) Insurers and claimants are not
responsible for payment for treatment
procedures rendered in connection with the
compensable injury that are not approved
and taught by accredited institutions of
the licentiate's profession. If the
insurer believes procedures to be
inappropriate, of unproven value or
experimental in nature, the issue may be
referred to the department for referral to
a committee of consultants of the
phys1c1an s peers."

"436~69-701 Charges and Fees oy

* % *
“(3) In all cases of accepted compensable
injury or illness under jurisdiction o§ the, |,
Workers' Compensation Law, the 1n3uredAu Vot
worker is not liable for payment for any
services for the treatment of that injury
or illness. The vendor of medical services
may charge the patient directly only for
the treatment of conditions that are
unrelated to the accepted compensable
injury or 1llness.

"(4) The insurer may not pay any more than
the vendor's usual fee to the general
public and, under ORS 656.248, shall in no
case pay more than the 90th percentile of
usual and customary fees. The vendor may
not attempt to collect from the injured
worker any sums deleted by the insurer as
being in excess of the 90th percentile.

* % % %

"436-69-801 Insurer's Rights and Duties

* % *
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“(6) In claims which have been denied and
are on appeal, the insurer shall notify the
vendor promptly of any change of status of
the claim.

(8) In the event a vendor of medical
services feels aggrieved by the conduct of
an insurer, the vendor may request the
assistance of the department. If the
matter cannot be resolved informally, the
Director may issue an order compelling
compliance and setting forth the
appropriate appeal rights of the parties.

"436~-69-901 Complaint Procedure and Penalties

"(1) Complaints shall be directed to the
Medical Director. Complaints shall be in
writing and fully documented. If the
Medical Director believes the complaint may
have merit, the Medical Director may
investigate the matter and afford the party
complained of an opportunity to respond to
the allegations. The Medical Director may
consult with an appropriate committee of
the phys1c1an s peers before presenting a
recommendation to the Dlrector.

"(2) The Medical Director shall upon
completion of his investigation recommend
an appropriate disposition to the

Director. The Medical Director may
recommend, and the Director may elect, not
to investigate the matter or issue an order
but rather refer the matter to a referee.
Notwithstanding ORS 183.315(1) the conduct
of hearings and the judicial review thereof
shall be as provided in ORS 183.310 to
"183.550, except that:

(a) The order of the referée shall be a
final order of the Director; '

(b) The Director shall have the same right
to a judicial review of the order of a
referee as any person who is adversely
affected or aggrieved by such final order.

(3) I1f the Medical Director finds any
violation of rule 69-201, 69-301, 69-401,
69-701 or 69-801(3) the Medical Director

may recommend to the Director, and the
Director may impose, one or more of the
following sanctions:

(a) reprimand by the Director;
(b) nonpayment or recovery of fees in part,

or whole, for services rendered;
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(c) referral to the appropriate Licensing
Board.

* % %

b
“(5) A hearing relating to a proposed order
issued under these rules shall be held by a .
referee of the Hearings Division of the
Workers' Compensation Board. A hqarlng L
shall not be granted unless a request\for TR
hearing is filed within 30 days of receipt
of the proposed order. If a request for !
hearing is not so filed, the order, as
proposed, shall be a final order of the
Department. Notwithstanding ORS 183.315(1)
the conduct of hearings and the ]UdlClal
review thereof shall be as provided in ORS
183.310 to 183.550, except that: '

(a) The order of the referee shall be a
final order of the Director; and

(b) The Director shall have the same ‘right

to judicial review of the order of a - N
referee as any person who is adversely

affected or aggrieved by such final order.

 k Kk %0

ORS 656.245 provides:

“(1) For every compensable injury, the
insurer or the self-insured employer shall
cause to be provided medical services for
conditions resulting from the 1njury for '
such period as the nature of the injury or
the process of the recovery requires,
1nc1ud1ng such medical services as may be
required after a determination of permanent
disability. Such medical services shall
include medical, surgical, hospital,
nursing, ambulances and other related
services, and drugs, medicine, crutches and
prosthetic appliances, braces and supports
and where necessary, physical restorative
services. The duty to provide such medical
services contlnues for the 11fe of the
worker.

"(2) When the time for subm1tt1ng a claim
under ORS 656.273 has expired, any claim
for medical services referred to in this
section shall be submitted to the insurer
or self-insured employer. If the claim for
medical services is denied, the worker may
submit to the Board a request for hearing
pursuant to ORS 656.283."
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"(3) The worker may choose an attending
doctor or physician within the State of
Oregon. ‘The worker may choose the initial
attending physician and may subsequently
change attending physician four times
without approval from the director. If the
worker thereafter selects another attendlng
physician the insurer or self-insured
employer may require the director's
approval of the selection and, if
requested, the director shall determine
with the advice of one or more physicians,
whether the selection by the worker shall
be approved."”

It seems appropriate at this juncture to state that our
holding does not apply to disputes which clearly arise under CRS
656.248, where the issue is whether a medical vendor is charging
the usual and customary medical service fee. These are disputes
involving the fee charged by a medical prov1der for a particular
office visit or treatment, as opposed to the number of treatments
rendered and whether the frequency or extent of the treatments is
reasonable and necessary. Medical fee disputes, when they can be
clearly identified as such, arise under ORS 656.248 and the appli-
cable administrative rules and are solely within the province of
the Director of the Workers' Compensation Department. ORS
656.704(3). Admittedly, there may be cases in which the distinc-
tion between a dlspute concern1ng medical service rates and a
dispute concernlng excessive charges, where frequency and extent of
treatment is in issue, may not be readily apparent; however, the
dlspute in this case, and the other cases considered herewith, do
not arise under ORS 656 248, These dlsputes arise under ORS
656.245.

Shortly after the Referee issued his. order in this case and
before the parties submitted their briefs, we decided Billy J.
Eubanks, supra, in which we considered problems related to disputes
concerning claims for medical services and the proper procedures
for processing such claims after the worker's initial claim has
been accepted. We distinguished claims for medical services
already rendered, where the bills for such services were submitted
to the insurer for payment; versus claims for future medical
services, where the medical prov1der was recommendlng a part1cu1ar
treatment mode and soliciting the insurer's authorization for such
treatment. In the case of rendered medical services, we held:

"The appropriate responses are to either
‘pay the bill or to issue notice of denial
or partial denial to the claimant and the
medical provider. Such a denial should
advise the claimant of his or her hearing
rights. If the insurer or self-insured
employer has previously issued notice of
claim acceptance, it need not issue any
additional notice of acceptance every time
it pays a medical bill. 35 van Natta at
135. ' ’

We held that claims for rendered medical services require payment
or denial by the insurer within 60 days.
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SAIF's contention that our holding in Eubanks does not apply
to situations involving nonpayment for treatments in excess of the
administrative guidelines is simply wrong. In fact, the substan-
-tive issue in Eubanks was whether claimant had established a need
for chiropractic treatments in excess of the applicable administra- ‘
tive guidelines. We held that claimant had established that addi-
tional palliative treatment for his low back pa1n was "justified
and reasonable." 35 Van Natta at 136. The fact is, however, that
the exhaustion of administrative remedies/jurisdictional issue was
not raised in FEubanks, and we have not had the opportunity to
address that issue before. The Referees' orders relied upon by

SAIF address issues which were not before the Board on review of
those Referees' orders.

I.

The Hearings Division and the Board have jurisdiction to
consider disputes concerning frequency and extent of treatment
independently of the procedures provided by the above-quoted admin-
istrative rules. Subject to timeliness requirements, any party or
the Director of the Workers Compensation Department may at any
time request a hearing "on any questlon concerning a claim." ORS
656.283(1). Hearing requests are filed with the Board, and the
Board is obligated to refer the request for hearing to a Referee

“for determlnatlon as expeditiously as possible." ORS 656.283(2),
(3).

"For the purpose of determining the
respective authority of the D1rector and
the Board to conduct hearings,
investigations and other proceedings under
ORS 656.001 to 656.794, and for determlnlng
the procedure for the conduct ‘and review

thereof, matters concernlng a claim . . .
are those matters in which a worker's right
to receive compensatlon, or the amount
thereof, are directly in issue. * * * *v
ORS 656.704(3).

We do not agree with SAIF's argument that claimant has no
interest in the controversy, or that the dispute is one solely
between SAIF and the medical provider. The dispute concerns the
- frequency of claimant's chlropractlc treatments. SAIF contends
that the treatments in excess of the number provided by the appli-
cable administrative guidelines are not: 3ust1f1ed or justifiable,
and SAIF has refused to pay for such treatment. These treatments
are a form of compensation to which claimant is entitled if claim-
ant establishes that the treatments are related to his injury, and
they are reasonable and necessary for treatment of a condition
resulting therefrom. ORS 656.005(9); 656.245(1). Milbradt v.
SAIF, 62 Or App 530 (1983); Wetzel v. Goodwin Brothers, 50 Or App
101 (1981). The issue of the frequency and extent of treatment
being provided to an injured worker is, phrased differently, the
issue of whether the treatment being provided is reasonable and
necessary. This is a question concerning a claim because it is a
-question concerning the amount of compensation that a claimant is ‘
entitled to receive as a result of the claimant's compensable

industrial injury. This is a matter in which the clalmant has a
substantlal interest.
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The administrative guidelines which, in their present form,
provide for four visits per month is just that -- a guideline. The
rule clearly states: "This statement of fact does not constitute
authority for an arbitrary limitation of services, but is a guide-
line to be used concerning requirements of accountability for the
services being provided." OAR 436-69-201(2)(a). See also Kemp v.
Workers' Compensation Department, 65 Or App 659 (1983). As the
Referee in Cletis H. Belcher, supra, correctly observed:

"This is necessarily so, since the
particular need for medical services is
bound to vary with each individual case.
The workers' compensation law entitles the
injured worker to treatment designed to
either improve his condition (curative
treatment) or at least give him temporary
relief from the effects of his condition so
-that he can more easily continue his daily
activities (palliative care). Even in
situations involving only palliative care,
some injured workers might well require
very frequent (perhaps several times per
week or even daily) visits to their
therapist or chiropractor in order to be
able to continue working or, if unable to
work, to at least allow them to tolerate
the demands of their daily routine. Other
injured workers might need some form of
therapy only once a week, once a month or
even less frequently. Each case has to be
assessed individually as to what frequency
of treatment is necessary. The worker has
the burden of establlshlng the need for the
frequency of treatment."

The administrative procedure established by the department
rules may be invoked by the insurer or by an aggrieved medical pro-
vider. The insurer may file a complaint with the Medical Director
pursuant to 436-69-901. A physician who "feels aggrieved by the
conduct of an insurer" may request assistance of the department,
whereupon an informal resolution is attempted; and in the event
that this fails, the Director is authorized to "issue an order com-
pelling compliance and setting forth the appropriate appeal rights
of the parties." 'OAR 436-69-801(8). A physician also has the
right to contest an insurer's judgment that treatment in excess of
the administrative guidelines has not been justified by the
physician, by referring the insurer's judgment to the Medical
Director, who is authorized to submit the matter to a committee of
the physicians peers for an opinion in the event that the Medical
Director does not decide the issue in the physician's favor. OAR
436-69-201(2)(b). These procedures are available to insurers and
medical vendors if they choose to invoke the Director's authority
to resolve a dispute. Nowhere in these rules is it stated that,
when an issue concerning frequency and extent of treatment arises,
the insurer is required to submit the matter to the Director; nor
is a physician required to invoke the Director's authority to
resolve any such dispute. Furthermore, these rules do not provide
claimants with the right to invoke the procedures or intervene in
any proceedlng initiated by an insurer or aggrieved physician.
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It is possible that a claimant may have a right to request a
hearing contesting an order entered by the Director which adversely
affects the claimant's right to receive compensation, or to peti-
tion for judicial review of a Referee's order entered on referral
of the Director or on review of a Director's order, 436-69- 901(2),
(5); however, this is an unsatisfactory basis .for finding that the
administrative remedy prov1ded by the department rules must be
exhausted before a claimant can request a hearing contesting the
insurer's nonpayment of medical bills.

To begin with, the legislature clearly intends that injured
workers have available to them an efficient and éxpedient adminis-
trative remedy when there is a dispute over a matter concerning a
claim. Thus, the Board is required to refer a claimant's request
for hearing to a Referee "for determination as expeditiously as
possible." ORS 656.283(3). See also ORS 656.012(2)(a), which
states one of the objectives of the Workers' Compensation Law to
be the provision of “"sure, prompt and complete medical treatment
for injured workers . . . ." (Emphasis added.) There is a certain
amount of delay inherent in the processing of claimants' requests
- for hearing in matters concerning their claims. We seriously doubt
that the legislature or the department intended to create further
delay in the determination of a claimant's right to receive compen-
sation by requiring the claimant to await the outcome of an
‘anc1llary proceeding that may never be initiated and, in the event
that it is, may itself require lengthy and protracted administra-
tive and 3ud1c1a1 proceedings. ' To interpret or apply the
department's administrative rules in such a manner as to effect

this result, would be in contravention of a clearly expressed
legislative policy. )

In addition, the procedure outlined in the department rules
for issues concerning frequency and extent of treatment could not
be applied in such a manner as to deprive the claimant of his or
her right to request a hearing pursuant to ORS 656.283 because this
would result in the deprivation of the claimant's right to de novo
review at the Board and Court of Appeals levels pursuant to ORS
656.295 and 656.298. The department rules provide that an order of
the Referee entered pursuant to the rules is a final order of the
Director, and that judicial review thereof is as provided in ORS
183.310 to 183.550. OAR 436-69-901(2), (5). See generally ORS
183.315(1), ORS 656.704. Assuming that a claimant has a right to
review of a Referee's order entered pursuant to the department
rules, review of the Referee's order would be by the Court of

Appeals, the scope of review being "substantial evidence," as
opposed to de novo review.

The facts of this case exemplify one of the flaws in SAIF's
exhaustion of administrative remedies argument. SAIF's legal
examiner testified at the hearing. He testified that he requested
that claimant's treating chiropractors justify the frequency of the
treatments being provided, in accordance with the department rules.
His understanding of the rules is that in the absence of justifica-
tion from the medical vendor, the insurer is required to pay only
the number of treatments provided by the department rule, and that
the initiative for contesting the insurer's decision not to pay for
additional treatment must be taken by the medical vendor pursuant
to the rules. He testified that the matter was not referred to the

-36-




Medical Director by SAIF. The hearing was held in late September
1982. At issue were chiropractic treatments rendered beginning in
early December of 1981. SAIF's legal examiner apparently requested
justification for the treatments being provided by letter to claim-
ant's chiropractor in late January of 1982. Correspondence was
exchanged, but SAIF was not satisfied that treatments in excess of
those provided by the applicable administrative rules had been
justified. Claimant initially requested a hearing in late December
1981 requesting penalties and attorney fees for SAIF's refusal to
pay for medical treatment and related travel expenses. At no time
prior to the hearing in September 1982 did either SAIF or claim-
ant's physicians invoke or attempt to invoke the administrative
procedures provided by the department rules.

The claimant has a right to an expeditious hearing on any
matter concerning a claim. We do not believe that the legislature
would countenance requiring the claimant to await the outcome of an
administrative procedure to which the claimant is not a party and
which, therefore, could not determine the claimant's rlghts under
the Workers' Compensation Law. This, of course, gives rise to the
possibility that the Director, pursuant to the department rules,
and a Referee and/or the Board, pursuant to ORS 656.283 and
656.295, may reach divergent results on what appears to be the
same issue, i.e. the frequency and extent, or the reasonableness
and necessity, of medical or other treatment that is being pro-
vided to an injured worker. Although this may present a problem
in any given case, this possibility does not provide the basis for
depriving a claimant of a right clearly granted by law.

II.

Interrelated with the question of the claimant's right to
request a hearing pursuant to ORS 656.283 in order to contest the
insurer's nonpayment of medical bills, is the question of the
insurer's obligation to process the claim or claims for compensa-
tion, independently of any procedures which may be or have been
initiated pursuant to the above-referenced administrative rules.
The Referee in this case determined that the issue of the frequency
and extent of claimant’'s chiropractic treatments was one between
the insurer and the medical vendor and that, therefore, SAIF had no
obligation to formally deny payment. As mentioned previously, the
Referee in this case did not have the benefit of our decision in
Billy J. Eubanks, supra. Eubanks is dispositive; however, we con-
sider it appropriate to further comment on the question concerning
the insurer's obligation to process a claim or claims for medical
services as it relates to the administrative procedure provided by
the department rules, an aspect not discussed in Eubanks.

Of guidance in this regard is our decision in Max Madden, 34
Van Natta 1014 (1982), and the Court of Appeals decision on review,
Madden v. SAIF, 64 Or App 820 (1983). In Madden SAIF's medical
consultant had initiated a compla1nt with the Medical Director
alleging a violation of physicians' reporting requirements and a
violation of SAIF's right to an independent evaluation of the
claimant prior to performance of proposed surgery. The administra-
tive rule that established the procedure allegedly violated by
claimant's physician in Madden, OAR 436-69-501, recently has been
declared invalid by the Court of Appeals, Kemp v. Workers' .
Compensatlon Department, supra, 65 Or App at 667 - 670; however,
our holding and the Court of Appeals holding 1n Madden is appli-
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cable and remains the law with respect to the interrelationship of
the complaint procedures established by the de artment rules which
are still valid, including OAR 436-69-201(2), and the insurer's
independent claims processing obligations. vt '

The issue as framed by the Board in Madden was: "[AJssuming
arguendo that SAIF reasonably believed it had a legitimate com-
plaint against the treating physician, whether SAIF had the right
to suspend payment of all medical bills arising from the allegedly
unauthorized surgery pending resolution of the complaint." 32 Van
Natta at 1015. The Referee in Madden held that SAIF was not
required to pay the physician's surgery fee, and further imposed a
penalty for SAIF's nonpayment of the bill for claimant's hospitali-
zation and related costs. We held that SAIF was required to pay
the physician's surgery bill in-addition to the other outstanding
medical bills; howeVer, we concluded that no penalty was warranted
with respect to SAIF's delayed payment, based upon our conclusion
that the administrative rules upon which SAIF relied were
ambiguous, and that SAIF had a legitimate doubt conce; ning its duty
to pay under those rules. The Court of Appeals dlsagreed with our
decision that SAIF should not be penalized for the delayed payment
of claimant's hospital bill, concluding that SAIF had unreasonably
refused to pay claimant's medical bills. The cqurt stated:
"Nothing in the statutes or in the administrative rules justifies
a unilateral decision by an insurer to refuse to pay medical
bills;" and that "[t]he Board was clearly correct in holding that"
SAIF erred in refusing to pay the medical bills ‘and in ordering’
SAIF to pay them." 64 Or App at 824. The court's reference to
"medical bills" includes the outstanding bill for the treating
physician's services in connection with claimant's surgery.

In reaching our conclusion in Madden that SAIF was required to
process claimant's medical service claims independently of any pro-
cedures invoked pursuant to the department rules, we were assisted
by an amicus brief submltted at our request by the wOrkers Compen-
sation Department. It was the department's position that "A disci-
plinary complaint under OAR 436-69-501 et seq. is in the nature of

a civil penalty proceed1ng and is wholly separate from the claim of
an injured worker. The department submitted that under its rules
f111ng a complaint against a medical vendor does not toll the
insurer's duty to process the clalmant 5 compensatlon claim...."

34 Van Natta at 1015-1016. We found the department's position

persua51ve in that case, as the department drafted the medlcal
service rules in question.

The issues arising under the presently invalid rule concerning
elective surgery, OAR 436-69-501, are somewhat different from the
issues that may arise where the insurer raises a question
concerning frequency and extent of treatment and brings the matter
before the Director; however, whereas the substance of the com-
plaint may differ, the procedural issue of the insurer's obligation
to process the claimant's claim remains the same.

Further support for our conclusion lies in the facts of this ‘
case, which, as previously noted, disclose that SAIF's legal .
examiner was under the impression that the onus was upon the
medical vendor to initiate a proceeding in order to compel payment
of treatments in excess of the administrative guidelines. SAIF
‘initiated no such proceeding; nor did it notlfy claimant of its
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intent to refuse payment. Claimant, who has the right to know the
status of his claim for compensation, was not properly notified by
SAIF that the frequency and extent of his chiropractic treatments,
or the reasonableness and necessity thereof, was in issue,

For the reasons stated herein and in Billy J. Fubanks, supra,
we hold that when an insurer wishes to challenge the frequency and
extent of medical or other treatment being provided a claimant, the
insurer has a statutory duty to deny the claim or claims submitted
by claimant or in claimant's behalf, which is not affected by the
insurer's right, or the corresponding right of an aggrieved
physician, to invoke the administrative procedure provided by the
above~referenced department rules. Because the insurer is
obligated to advise the claimant of its refusal to pay a claim for
medical services, in accordance with our decision in Eubanks, it
follows that a denial appropriately issued by an insurer raising a
question concerning frequency and extent of treatment is not
subject to attack by the claimant on the basis that the insurer has
failed to invoke the procedure provided by the department rules.

To the extent that the claimants in James H. Maxwell, supra, and
Juanita M. Walker, supra, have made this contention, it is
expressly rejected.

II1I.

In conclusion, the Hearings Division and the Board have juris-
diction to consider the issue of frequency and extent of medical
treatment being provided to an injured worker, and the claimant may
bring such issues before this agency by requesting a hearing pursu-
ant to ORS 656.283. Insurers are obligated to notify the claimant
in accordance with our decision in Billy J. Eubanks, supra, when an
insurer believes that the frequency and extent of treatment is
excessive and, therefore, neither reasonable nor necessary for
treatment of a condition resulting from claimant's industrial
injury. The insurers' duty to .notify claimant, and claimant's
physician as well, and the claimant's corresponding right/duty to
timely request a hearing contesting the denial exist independently
of the insurer's right, or the right granted to medical vendors, to
invoke the administrative procedures provided by the applicable
department rules governing medical services. For clarity we
reiterate that issues arising under ORS 656.248 are not matters
concerning a claim and, therefore, are within the sole province of
the Workers' Compensation Director; and disputes arising under that
statutory provision are to be resolved in accordarice with the
procedures established by the director, rather than by way of a
hearing request pursuant to ORS 656.283.

The major portion of the Referee's order dealt with the juris-
dictional/exhaustion of administrative remedies issue. Because of
the Referee's conclusion that this dispute should be resolved
through the administrative procedure provided by the department
rules, we believe that he did not adequately consider or address
the substantive issue of whether claimant had satisfied his burden
of proving by a preponderance of the persuasive evidence that the
chiropractic treatments in issue were reasonable and necessary. We
deem it appropriate to remand this case to the Referee for consi-
deration of the merits of claimant's hearing request, including
claimant's request for penalties and attorney fees.

Claimant has submitted two reports from his chiropractic
- _physician which were generated subsequent to the date of the
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Referee's order, and claimant has requested that. the Board consider
this additional evidence on review.. This Board is without author-
ity to consider evidence which was not made a part of the record of
the proceedings before the Referee. ORS 656.295(5). Bailey v

SAIF, 296 Or 41, 45 n3. If the Referee deems it appropriate on
remand, he may allow the claimant to supplement the previously
.developed evidentiary’record by including these proffered reports
from claimant's physicians, as well as any other add1t10nal eviden-
tiary material the parties may elect to submit.

If the claimant ultimately prevails before the Referee on
remand, the Referee should take into consideration the efforts
expended by claimant's attorney and the results obtained in
claimant's behalf as a result of this proceeding on Board review
in awardlng counsel a reasonable attorney's fee. ORS 656.388(1).

ORDER

‘The Referee's order dated November 16, 1982, is reversed and
. this case is remanded for further proceedings consistent with this
order. o

. T =============================ﬁ==========

JAMES H. MAXWELL, Claimant WCB 82-04358
Rolf Olson, Claimant's Attorney January 24, 1984
Bottini & Bottini, Defense Attorneys Order on Review

Revieﬁed'by”Board Members Ferris and Lewis.

Clalmant requests review of Referee Thye s order which upheld
‘the insurer's denial of claimant's chiropractic treatment. The
- Referee found and held that: "[FJurther chiropractic care is not
‘reasonably necessary, and therefore the denial of April 28, 1982
as it applies to palllatlve care thereafter should be afflrmed

Claimant contends that the insurer's denial is invalid as a
matter of law because the insurer is requ1red to resort to the
administrative procedures establ1shed by the Workers' Compensation
Department rules governing medical services, OAR Chapter 436,
Division 69, in order to contest the frequency and extent of
~claimant's chlropractlc treatments, or the reasonableness and .
necessity thereof. 1In the alternative, claimant contends that he
has established the chiropractic treatments in issue as being
reasonable and necessary for treatment of a condition resulting
from his compensable injury.

"In Lloyd C. Dykstra, WCB Case No. 81-11570, 36 Van Natta 2¢
(decided this date), and Waunita M. Walker, WCB Case No. 81-05204,
36 Van Natta 44 (decided this date), we considered and addressed
the jurisdictional issue raised by clalmant. The issue has been
dec1ded adversely to claimant's position herein.

On the merits of claimant's entltlement to further palliative
chiropractic treatment, we affirm the order of the Referee.

ORDER

The Referee's order dated February 24, 1983 is affirmed.
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WANITA F. ROBERSON, Claimant WCB 80-05203
Michael Dye, Claimant's Attorney January 24, @984
Brian Pocock, Defense Attorney Order on Review

‘Reviewed by the Board en banc.

The employer/insurer requests review of Referee Seymour's
order which awarded claimant permanent total disability benefits.
The issues on review are extent of disability and the propriety of
the Referee's refusal to leave the record open to allow the insurer
to depose a doctor.

Claimant is a 52 year o0ld former mill worker who sustained a
compensable back injury in April 1973. Since that time her claim
has been reopened and reclosed numerous times, primarily in
connection with surgery in 1976, surgery again in 1977 and various
vocational rehabilitation efforts since the latter surgery. A
series of Determination Orders have awarded claimant a total of
112° for 35% unscheduled disability.

Since the claim is so old, some of the medical reports are
equally old. However, no doctor has ever opined that claimant is
totally disabled. The most recent (1982) reports from claimant's
primary physician, Dr. Poulson, describe limitations of back motion
that equal about a 16% impairment and document chronic: moderately
disabling back pain. . Dr. Poulson's most recently expressed opinion
is: "She is, at present, restricted to sedentary work and prcbably

will be on a permanent basis. She should avoid repetitive bending,

stooping, climbing and crawling.”

Claimant also has preexisting problems which must be
considered in determining whether she is permanently and totally
disabled. She has limited flexion and extension of the left elbow,
limited movement of the fingers of her left hand and nearly com-

plete loss of function of the index finger of her right hand. She
is left handed.

In addition, claimant has a knee condition which apparently
preexisted her 1973 back injury. The knee condition was denied by
the insurer just prior to the hearing. The compensability of the
knee condition was not at issue in this proceeding, but the Referee

" noted that in determining permanent total disability the knee con-

dition was irrelevant because, according to the evidence, it would
do no more than restrict claimant to sedentary work which her back
condition also did. We agree and, therefore, do not considet the
knee in determining permanent total disability.

Claimant's work history includes mill work, bartending,
waiting tables, cooking and managing a restaurant. Claimant
participated in a vocational rehabilitation program in 1980 and
early 1981 to train her as an industrial equipment representative.

However, she left the program before completion because of medical
problems unrelated to this claim.

Claimant testified that approximately one year prior to the
hearing she talked to several prospective employers about employ-
ment p0551b111t1es, but that during the year prior to the hearlng
she had not contacted anyone about possible employment.

A vocational expert, Byron McNaught, testified at the hearing
-41-



that claimant was unemployable based on the restrictions contained
in Dr. Poulson's reports. We do not find this testimony persua-
sive. Mr. McNaught's direct testlmony was extremely conclusory,
-and was’ 81gn1f1cant1y 1mpeached in some regards on cross examina-
tion. For example, he testified that he believed ¢laimarnt had only
'very limited supervisory experience in restaurants. Claimant, on
the other hand, testified that she leased and managed a restaurant
with a friend for one year. She testified that they had four

employes and that she was involved in dally record keeping and in
ordering supplies. :

u In summary, the medical opinion is unanimous that claimant is
physically capable of sedentary work and that claimant has

- considerable experience in restaurant work, including management
and supervision -- work that certainly could be toward the seden-
tary end of the spectrum. We are not persuaded from this record
that claimant established that she is unable to return to this type
of work. ' This conclusion alone precludes an award for total dis-
ability. In addition, however, we think that the likelihood that
.claimant could successfully work in the area of restaurant manage-
ment is sufficiently high that we certainly cannot conclude that a
‘reasonable work-search, as requlred by ORS 656. 206(3), would be
fut11e.

Hav1ng determined that claimant is not ent1tled to a total
disability award, we proceed to rate her partial disability.
Claimant is 52 years old with a ninth grade education. Her IQ is
rated as 120. We have prev1ously described her work experience.
She is restricted to sedentary work. Dr. Poulson .considers her
impairment moderate. - After considering the gu1de11nes in OAR
436-65-600 et seq, we conclude that claimant would be appropriately
compensated by an unscheduled permanent d1sab111ty award of 75%.

On the evidentiary issue, we conclude that the Referee did not
err in refusing to leave the record open for the insurer to depose
Dr. Poulson. Dr. Poulson was claimant's treating physician and the"
record is replete with reports from Dr. Poulson. Ten days before
the hearing claimant's attorney submltted an additional report from
Dr. Poulson. The insurer's attorney apparently thereafter
attempted to arrange to have Dr. Poulson testify at the hearing,
‘but Dr. Poulson was unavailable. The insurer's attorney at hearing
requested the Referee to leave the record open to allow deposition
of Dr. Poulson. The insurer's attorney admitted at the hearing
‘that even absent the exhibit offered ten days prior to the hearing
he would want to depose Dr. Poulson. Claimant's attorney then
withdrew the offered exhibit and the Referee declined to leave the
record open for a deposition of Dr. Poulson.

Under these circumstances, in which the insurer's attorney
knew that Dr. Poulson's reports were critical and stated that even
‘absent the latest report he would have wanted to depose Dr.
Poulson, we find that the Referee did not err in refusing to 1eave
the record open to allow deposition of Dr. Poulson. The insurer's
attorney had a full opportunlty to arrange for the testimony or
deposition of Dr. Poulson well before the hearing.

ORDER

The Referee's order dated September 20, 1982 is reversed.
Claimant is awarded an additional 128° for 40% unscheduled

permanent partial disability for a total award to date of 240° for
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75% unscheduled disability. In lieu of the fee allowed by the
Referee's order, claimant's attorney is allowed 25% of the
additional compensation awarded herein, not to exceed $2,000,
payable from claimant's compensation and not in addition thereto.

Board Member Lewis Dissenting:

I respectfully dissent. I would affirm the Referee's
well-reasoned order and find claimant permanently and totally
disalbled.

MARY STONE, Claimant WCB 83-00044
Galton, et al., Claimant's Attorneys January 24, 1984
Bruce Byerly, Defense Attorney Interim Order of Remand

Claimant requested review of Referee Knapp's order entered
herein on November 1, 1983. In accordance with ORS 656.295, the
Board requested a transcription of the oral proceedings before the
Referee, which in this case were electronically recorded. During
the course of preparing a transcript, it became apparent that a

~portion of the recorded testimony had been erased and, therefore,
was not available to the parties and the Board. A partial
transcript of the oral proceedings has been made available to the
parties. The partial transcript is inadequate for purposes of
Board review; therefore, it is necessary to remand this case to the
Referee in order to obtain a full and complete record of the oral
proceedings. -

Accordingly, this case is remanded to the Referee with
instructions to reconvene the hearing and obtain a complete record
of the testimony taken at the hearing on October 18, 1983. The
limited purpose of this hearing is to obtain a transcription of the
oral proceedings previously developed, to the extent that this is
possible, without the taking of any new or additional evidence.
The Board retains jurisdiction over this case, and upon the
completion of the reconvened hearing, the Referee shall obtain a
transcription of the oral proceedings which shall be forwarded to
the Board within thirty (30) days of the date of hearing. Upon
receipt of the transcript, the Board will provide copies to the
parties together with a revised briefing scheduled. The briefing
schedule previously established herein is rescinded.

IT IS SO ORDERED.

——
—
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WAUNITA M. WALKER, Claimant WCB 81-05204
Ro1l & Westmoreland, Claimant's Attorneys January 24, 1984
Brian Pocock, Defense Attorney Order on Review

Reviewed by Board Members Lewis and Ferris.

The SAIF Corporation requests and claimant cross-requests
review of Referee Daron's order which awarded,claimant 48° for 15%
unscheduled permanent partial disability for injury to her low back
on review of a Determination Order dated May 29, 1981, which
awarded no compensation for permanent disability; and ordered SAIF
to pay certain outstanding medical and related expenses, together
with a penalty and attorney's fee for SAIF's unreasonable delay in
payment. SAIF contends that claimant is not entitled to any award
for permanent disability based upon a preponderance of the persua-
sive evidence, and that the Referee erred in requiring SAIF to pay
for the medical and related expenses in issue, a penalty and attor-
ney's fee. Claimant contends that she 'is entitled to a greater
permanent disability award.

, SAIF has filed two separate motions for remand to the Referee-
for further evidence taking. ORS 656.295(5). The first motion is
addressed to the issue of the extent of claimant's permanent
disability, if any. We agree with the claimant's assertion to the
effect that the proffered evidence is neither relevant nor material
to the issue before us; therefore, we refuse to remand to the

-Referee on the basis of this evidence. \

SAIF's second motion for remand relates to an issue that was
belatedly raised by SAIF during the proceeding before the Referee,
and one which the Referee refused to consider. SAIF assigns as
error the Referee's refusal to consider this 1ssue, which relates
to a defense concerning a more recent 1njur10us exposure, and moves
for remand for further proceedings on the issue. We deny SAIF's
motion for remand and hold that under the facts and circumstances
. of this case it was appropriate for the Referee to refuse to
consider this belatedly ~raised issue.

We first will address the procedural issue raised by SAIF's
second motion for remand. Claimant filed a request for hearing in
early June 1981 contesting the May 29, 1981 Determination Order
which awarded no permanent disability. In early October of 1981

the Board received SAIF's response to claimant's hearing request, -
which stated that the Determination Order "was correct and should
be affirmed." See generally OAR 436-83-245. 1In December 1981
claimant filed a supplemental request for hearing designating as
issues refusal to pay medical services and related travel ) B
expenses, unreasonable delay or resistance in the payment of com-
pensation, and penalties and attorney fees. These hearing requests
were followed-up by claimant's attorney's letter of March 30; 1982;
‘which clarified the issues for hearing to include an unreasonable
de facto denial. ' : :

The first of two hearing sessions convened on April 12, 1982.
Due to a number of procedural complications, no evidence was taken
~on that day, and the proceeding was continued. The hearing recon-
vened on June 24, 1982, at which time the parties presented their
witnesses' testimony. This session of the hearing was not
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concluded until 8:00 P.M. that evening. At the conclusion the
evidentiary record was closed and the proceeding was continued for
receipt of counsel's written closing argument. Claimant waived
opening argument, and on or about the date that SAIF's argument was
due, a letter from SAIF's attorney was submitted to the Referee, '
with a copy to claimant's attorney. This letter, dated July 6,
1982, states in part: :

"We wish to give notice that the Murphy
Company and SAIF Corporation deny responsi-
bility for claimant's condition and any time
loss, medical treatment, permanent disabil-~
ity or other expense incurred subsequent to
the issuance of the Determination Order of
May 29, 1981, except for the evaluation by
Dr. Nash of July 29, 1981. The grounds for
. this denial are as follows:

* * *

“(4) If claimant has a compensable claim

for medical treatment, time loss, permanent
disability or other expense since the
issuance of the [May 29, 1981] Determination
Order, responsibility for that claim lies
with the Mapleton School District under the
‘last injurious exposure rule.'

"Since item (4) of this denial was not
hitherto expressly raised, we are deferring
submission of our written argument until
claimant or her attorney have determined
whether or not to issue a response to that
portion of the denial."

Claimant's attorney stated his objection to SAIF's
"after-the-fact"” or "post-hearing"” denial, requesting that the
Referee advise whether any new issue raised by SAIF's attorney's
letter would be considered by the Referee. At the same time,
claimant requested a hearing, apparently in response to this
letter, by which claimant raised issues concerning refusal to pay
for medical services, unreasonable delay or resistance, penalties
and attorney fees. We take notice of the fact that claimant's
~ hearing request was assigned WCB No. 82-06208, which since has
proceeded to hearing and decision by Referee Howell during the
pendency of this proceeding on Board review. Our records further
reflect that the Referee's order in WCB Case No. 82-06208 presently
is pending on Board review. No request for consolidation has been
made by any party, and we have not deemed it appropriate to
consolidate sua sponte.

Referee Daron advised the parties that he would not consider
the validity of SAIF's July 6, 1982 letter, and that he would rule
on all issues presented by claimant's hearing requests on the bas1s
of the evidence presented during the course of the prior
proceed1ngs. After receipt of the parties' written argument, the
Referee advised that, in view of the references in the written
arguments to certain rulings made by him during the hearings, he
was ordering a transcript of the oral proceedings. During the time
that the transcrlptlon of the oral proceedings was being processed,
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SAIF's attorney advised the Referee that claimant had requested a
hearing "from our denial of responsibility issued after the
hearing, in which we alleged a later injurious exposure,"
requesting that claimant's recent hearing request be consolidated
with the present case and the matter rescheduled for hearing.
Claimant stated his opposition to SAIF's request, correctly notlng
that the Referee previously had decided not to include the
belatedly-raised responsibility issue as part of the present pro-
ceeding. The Referee further advised the parties by letter that:
"Except insofar as. the same subjects may be a part of the present
proceeding, the issues specified by SAIF in the July 6, 1982 letter
will not be considered in this present proceeding.” The Referee's
order issued thereafter on December 22, 1982. '

We have authority to remand the case when we find that a case
has been "improperly, 1ncompletely or otherwise insufficiently
developed or heard by the referee . . . . " ORS 656.295(5).
~ Bailey v. SAIF, 296 Or 41, 44 (1983). We believe the question

. presented by SAIF's motion for remand, therefore,'is whether the ' -
Referee's refusal to consider the belatedly-raised responsibility
issue and to reopen the evidentiary record for development of that
issue, resulted in an improper, incomplete or otherwise insuffient
development of the case by the Referee. We believe that the answer
to this question is "no. We find that the Referee correctly
declined to consider this issue and, accordingly, we deny SAIF's:
motion for remand.

" There are potentlal hazards in 11tlgat1ng 1ssues concerning
employer/insurer responsibility when only some and not all of the
potentially responsible employers/lnsurers are party to a
proceedlng. In some instances, it may be preferable to allow an
insurer to join another possibly responsible insurer to a
proceeding already in progress by utilization of the adm1n1strat1ve
procedures promulgated pursuant to ORS 656.307. OAR 436-54-330,
et seq; see also OAR 436-83-280; Inkley v. Forest Fiber Products
Co., 288 Or 337, 346 (1980); Bracke v. Baza'r Inc., 293 Or 239,
250 n 5 (1982). This may be true even in certain instances where
‘the evidentiary record has been closed, the- Referee has rendered a
fdec151on, and a party requests recons1derat10n and reopenlng of
‘the record in order to develop evidence concerning a :
‘_belatedly—dlscovered employer/lnsurer responsibility issue. See,
e.g., Donald M. VanDinter, 34 Van Natta 1485 (1982), 35 Van Natta
1574 (1983). Although such action might be appropriate in certain
cases, under the facts and circumstances of this case it was not.

Th1s hearlng convened essentlally for two purposes: To deter-
mine the extent of permanent dlsablllty, 'if any, attributable to
claimant's accepted industrial injury; and to determine whether
SAIF should be required to pay for claimant's visits to Dr. Nash
.and other medical expenses related. to Dr. Nash's "treatment" and
dlagnostlc testing. Claimant's original hearing request on the
issue of extent of permanent: d1sab111ty was filed in June of
19813 A supplemental hearing request taking issue with SAIF's
non-payment of medical services was filed in December of 1981.
The initial hearing did not convene until April of 1982; and this
hearing was continued for another session, which did not convene

until the latter portlon of June 1982.  These proceedings were.
protracted and, quite obviously, vigorously litigated. It is

apparent from the transcript of the oral proceedings, as well as

- the documentary evidence that was offered by SAIF (some of which
‘was. admitted into the record, some of which was not), that SAIF
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was well-aware of claimant's work activities subsequent to her
employment with SAIF's insured, including the nature and extent of
this more recent work activity. If SAIF had wished to raise an
issue in this proceeding concerning a subsequent injurious expo-
sure, this certainly could have and should have been accomplished
prior to the closure of the evidentiary record. For this reason,
it was entirely proper for the Referee to decline to consider the

additional issue raised by SAIF at such a late stage in this pro-
ceeding. '

We do not intend to hold that, by failing to raise this issue
at an earlier date, SAIF has waived this defense entirely; nor do
we intend to hold to the contrary. We are deciding only that issue
which has been presented by SAIF's motion for remand, which is the
propriety of Referee Daron's refusal to consider SAIF's llth-hour
defense of a subsequent injurious exposure. Whether this ruling
will determine the outcome of the proceeding on Board review of
Referee Howell's order in WCB Case No. 82-06208 remains to be seen
in that proceeding. '

Turning to the merits of the issues before us, and addressing
the question of the extent of claimant's permanent partial
disability, we find that claimant has established by a slight pre-
ponderance of the evidence that she suffers permanent impairment as
a result of her accepted industrial injury. Cf Juena K. McCGuire,
35 Van Natta 1053 (1983); James G. Thomas, 35 Van Natta 714, 35 Van
Natta 827 (1983). Considering the administrative guidelines set
forth at OAR 436-65-600, et seq. and comparing this case with cases
1nvolv1ng similarly situated injured workers, we find that the
Referee's award of 48° for 15% unscheduled permanent partial
disability for injury to the low back adequately and appropriately
compensates claimant for the residual effects of her industrial
injury. Accordingly, we affirm this portion of the Referee's
order.

The procedural and substantive issues concerning payment of
claimant's medical and related expenses were correctly decided by
the Referee. Claimant consulted with Dr. Nash on referral by her
attorney after having been examined and treated by several other
physicians. As the Referee noted, the largest number of the
doctors involved with this claim, including the doctors who could
be considered "treating physicians," have been physicians chosen
for claimant by SAIF or its insured and have not necessarily .been
physicians of claimant's choice. SAIF initially refused to pay for
any of claimant's office visits with Dr. Nash, as well as the costs
of a CT scan performed at his behest, for the reason that SAIF or
its insured did not believe that Dr. Nash's "treatment" was neces-
sary. It was stipulated by the parties at the first session of
this hearing that claimant's initial office visit with Dr. Nash
had been paid in January 1982, and that the unpaid travel expenses
incurred in connection with that office visit would be paid by
SAIF. All other medical expenses incurred in connection with
claimant's examinations and treatment by Dr. Nash are disputed by
SAIF on the apparent premise that there is nothing wrong with
claimant as a result of her accepted industrial injury; and that
considering the "reality" of claimant's current condition, the
examinations and treatment rendered by Dr. Nash, including the
diagnostic procedure ordered by him, were neither reasonably nor
necessarily incurred by claimant as a result of her injury. As
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evidence in support of these contentions, SAIF relies upon the
testimony and written reports of Drs. Englander and Degge, which
seriously impeach Dr. Nash's findings on his examinations of claim-
ant. Claimant has argued, apparently in the alternative, that SAIF
is either required to pay or deny the medical and hospital bills

related to claimant's treatment with Dr. Nash, or obtain authoriza-
tion from the Director of the Workers' Compensation Department to
withhold payment pursuant to the department rules regulating
medical services. OAR Chapter 436, Division 69.

We have considered the interrelationship of the procedures -
established by OAR 436-69 and the insurer's obligation to process
a claim for medical services pursuant to ORS 656.245 in Lloyd C.
Dykstra, WCB Case No. 81-11570, 36 Van Natta 26 (decided this
date). kastra involves an issue concerning the frequency and
extent of the claimant's chiropractic treatment or, in other words,
the reasonableness ‘and necessity thereof. We have held in Dykstra
that the insurer's statutory duty to accept/pay or deny a claim for
medical services, and the claimant's corresponding right/duty to
- timely request a hearing in the event of a denied claim, exist
1ndependent1y of the procedures prov1ded by the department rules
.governing medical services, where the issue regarding the claim-
~ant's medical treatment is a matter concerning a claim as defined

by ORS 656.704(3): "* * * [T]hose matters in which a worker's
right to receive compensation, or the amount thereof, are directly
'in issue." 1In kastra we observed that there are issues related
to a claimant's medical treatment which clearly involve "a matter
concerning a claim" and, on the other hand, other issues which
clearly involve matters which are not within the province of the
‘Board, which have been delegated to the Director for regulation,
such as disputes arising under ORS 656.248, relative to medical
service rates. Where a medical service issue involves a matter
concerning a claim, the insurer's duty is to process the claim in
accordance with our decision in Billy J. Eubanks, 35 Van Natta 131
(1983), a duty which is not affected by the insurer's independent
right to invoke the administrative procedures provided by the
applicable department rules. We also noted that there may well be
situations in which it is difficult to determine whether the issue
involving the claimant's medical services is a matter concerning a
claim or is a matter which is within the sole province of the _
Director. Like the dispute in Dzkstra, this case involves medical
service issues which are matters concerning a claim.

By virtue of the Referee's award of permanent disability, with
which we agree, it is now established that claimant, in fact,
suffers some res1dual effects as a result of her accepted indus-
trial injury. Even if claimant was not entltled to an award for
permanent disability, she nevertheless would be entitled to
continuing medical care for conditions resulting from her injury
“"for such period as the nature of the injury or the process of the

'f recovery requires." ORS 656.245(1); Bowser v. Evans Product

Company, 270 Or 841 (1974). This right does not terminate upon
the date of claim closure; and the insurer's duty to provide rea-
sonable medical services which are necessarily incurred continues
for the remainder of claimant's life.

Claimant has the right to choose her 1n1t1al attending
physician, and she may subsequently change attending physicians
four times without approval from the Director. ORS 656.245(3).
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Claimant has not exhausted her rights under this "five-physician
rule." We agree with the Referee's conclusion that claimant, who
continued to experience pain as a result of her injury, consulted
Dr. Nash in the hopes that he could provide some form of treatment
which mlght afford claimant relief from her continuing symptoms.
Claimant's office visits with Dr. Nash and the related travel
expenses, therefore, are compensable medical services.

If the ev1dence reflected that clalmant went to see Dr. Nash
solely for purposes of preparing for litigation, Dr. Nash's office
visits and the expenses related thereto would not be compensable
medical services pursuant to ORS 656.245. Joean Cisco, 34 Van
Natta 1030 (1982). SAIF does not appear to make this argument as
a defense to payment of Dr. Nash's medical bills, although it is
very apparent that SAIF is disturbed by the fact that claimant was
referred to Dr. Nash by her attorneys. Even if SAIF had made this
contention, the evidence would not support such a finding. The
Referee found that Dr. Nash's examination of April 23, 1982 was
made for evidentiary purposes and, therefore, was not a compensable
medical service. Claimant has not taken exception with this
finding; therefore, we will not disturb this portion of the
Referee's order. ‘ '

The procedural/jurisdictional issue relative to the diagnostic
procedure ordered by Dr. Nash (the CT scan), and the compensability
of these medical services preseéent somewhat dlfferent considera-
tions.

Dr. Nash's first examination of claimant in July 1981
disclosed an absent left ankle reflex. Dr. Nash's findings on this
examination made him "highly suspicious” that her pain had a
discogenic origin. He, therefore, arranged for a computerized
axial (CT) scan of the third, fourth and fifth levels of claimant's
lumbar splne. The CT scan was normal. When Dr. Nash examined
claimant in January 1982, he stated his impression in a letter to
SAIF, that claimant had the "clinical signs and symptoms of
preforaminal compression involving the first sacral nerve root on
the left." He advised claimant that if her complaints did not
resolve, some consideration should be given regarding a myelogram.
Apparently a myelogram was not performed. Dr. Nash reexamined
claimant in April 1982. 1In the report of his April 23, 1982 exami-
nation, Dr. Nash stated his findings, which included bilaterally
absent ankle reflexes. He concluded that claimant had achieved
“maximum medical benefit."

At hearing SAIF produced Drs. Englahder and Degge, who pre-
viously had examined claimant on several occasions. A great deal
of testimony was taken regarding Dr. Nash's findings of absent
ankle reflex(es); the gist of the doctors' testimony being that Dr.
Nash's findings, in particular the finding of absent ankle
reflex(es), were of questionable validity. Both doctors testified
that if they had made the same findings as Dr. Nash, hospitaliza-
tion and further diagnostic procedures would be appropriate.

In every case involving the frequency and extent of treatment,
or the reasonableness and necessity thereof, or as in this case,
the reasonableness and necessity of a particular diagnostic proce-
dure, there may be issues which involve considerations of physician
competence, judgment or technique. Issues of physician competence
are peculiarly subject to review by the Director through utiliza-
tion of the administrative procedures established by the department
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rules, particularly the peer review procedure. As a result of
these procedures, it may be established that medical services are
“unnecessary or 1nappropr1ate according to accepted professional
standards," OAR 436-69-201, in which case the Director might, for
example, decide that the medical vendor should be penalized in the
form of nonpayment of a fee in whole or in part, OAR
436-69-901(3)(b). Such matters are between the insurer and the
vendor, overseen by the Dlrector. The same evidence that is
submitted to a peer review committee might also be submitted in a
proceeding before a Referee, in support of the insurer's contention
that the claimant's treatment is not reasonable or necessary. The
Referee would be required to determine, based upon the evidence
presented, whether the claimant had established his or her right to
lock to the industrial insurer for payment of this medical or other
service being claimed as compensation. The insurer's right, on the:
other hand, is to pursue the procedures provided by the applicable
administrative rule in order to have appropriate measures taken
against an offending physician, who may find that he or she is
“left holding the bag" for a particular medical service. As we
noted in Lloyd C. Dykstra, supra, the two separate proceedings may .
lead to different or inconsistent results; but this would appear

to be an unavoidable problem, given our present statutory and
regulatory scheme. o '

The Referee properly concluded that claimant established her
right to the medical services in issue, including the CT scan and
radiologist bill. Claimant had the right to be examined by Dr.
Nash in the pursult of treatment directed toward a resolution of
her chronic pain problem. ORS 656.245(3). In the course of iden-
tifying an appropriate treatment mode, Dr. Nash found it proper,
based upon his findings on examination, to order a diagnostic pro-
cedure. SAIF's medical experts testified that if their findings
had been the same as Dr. Nash's, they would have followed the same
or similar procedures.' We understand from this testimony that the

CT scan was reasonable and necessary based upon the findings
reported by Dr. Nash. Whether Dr. Nash can or should be disci-
plined based upon the apparent allegations made by SAIF -- which
- are to the effect that Dr. Nash's findings resulted from
inadequate or'incompetent examination technique or, simply,
prevarication -- is a matter for resolution through the adminis-
trative procedures in OAR Chapter 436, Division 69. The record
reflects that before the second session of the hearing convened,
SAIF exercised its right to invoke such proceedings by filing a
formal complaint w1th the Medical Director.

We agree with the Referee's ana1y51s and conclusions
concerning penalties and attorney fees and, therefore, affirm and
adopt that portion of his order.

ORDER

The Referee s order dated December 22, 1982 is affirmed.
Claimant's attorney is awarded $650 for services on Board review,
to be paid by the SALF Corporation.

————————————
——— ——— s ———————o——— e —
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THEODORE P. BROWN, Claimant WCB 82-00672 & 82-06820
Tamblyn & Bush, Claimant's Attorneys January 25, 1984
Roberts, et al., Defense Attorneys Order on Review
Rankin, et al., Defense Attorneys

Reviewed by Board Membefs Barnes and Ferris.

EBI Companies requests and claimant cross-requests review of
Referee Mulder's order which set aside EBI's January 15, 1982 '
partial denial issued on behalf of Pepsi-Cola Company (Pepsi/EBI);
apparently set aside Pepsi/EBI's August 18, 1982 oral denialof an
aggravation claim made by claimant at the time of the hearing;
affirmed the July 6, 1982 denial issued by Pepsi in its capacity as
a self-insured employer; and concluded that there was insufficient
evidence to rate the extent of claimant's disability and,
therefore, referred that question to the Evaluation D1v151on for
issuance of a new Determination Order.

Claimant, a 22 year old amateur boxer and professional ware-
house worker, suffered a compensable injury on June 5, 1981 while
employed by Pepsi-Cola Company, then insured by EBI. Claimant was
injured when an empty pop bottle case fell and struck him in the
right temple area. Claimant was apparently knocked unconscious for
a brief period and was transported to Providence Hospital. A skull
x-ray series was done and a one-quarter inch superficial abrasion
near the temple was noted. Claimant remained in the hospital for
two or three days for purposes of observation. In his report of
June 6, 1981 Dr. Franks diagnosed claimant as suffering from a mild
cerebral concussion with no evidence of an expanding intracranial
process. Dr. Franks stated that claimant had no symptoms of weak-
ness, double vision or vertlglnous spinning. A CT scan performed
on June 16, 1981 was interpreted as being normal.

The claim for injuries sustained on June 5, 1981 was accepted
by EBI. Claimant was released to return to regular work on June
22, 1981 with no medical restrictions. Claimant returned to work
and sought no further medical treatment for the next three months.

On September 23, 1981 claimant was driving home from work when
he was involved in a severe motor vehicle accident. Claimant's van
struck a utility pole and claimant was thrown through his wind-
shield for a distance of approximately 15 feet. The emergency room
admitting report indicates that claimant had several lacerations
but did not have a loss of consciousness. Claimant's lacerations
were sutured (claimant's hip required 48 stitches), and he was
discharged that same day.

On September 25, 1981 claimant was readmitted to the hospital.
Dr. Reynolds reported that on the day follow1ng this motor vehicle
accident claimant's wife found him unconscious on the floor of his
home. Dr. Reynolds diagnosed claimant as suffering from a cerebral
concussion, contusion and strain of the low back and right hip,
laceration of the right hip and acute diffuse upper respiratory
disease. Further diagnostic tests, including another CT scan and
an electroencephalogram were. interpreted as being normal. Claimant
was discharged four days later.

Exactly what caused the September 1981 motor vehicle accident
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is unclear. There were no witnesses to the incident and claimant
was uncertain about the cause of the accident. On January 15, 1982
Pepsi/EBI denied benefits relatlng to the September 1981 motor
vehicle accident.

- On December 29, 1981 Dr. Holland reported claimant was
continuing to have low back and left knee pain, but that he had no
further "syncopal" episodes. Dr. Holland stated that claimant did
report having some increased forgetfulness and headaches. Dr.
Holland diagnosed a persistent lumbar strain and referred claimant
to Dr. Grossenbacher. : ‘

On January 1, 1982 Pepsi became a self-insured employer.

On January 19, 1982 claimant was examined by Dr.

Grossenbacher. Dr. Grossenbacher reported ‘that: "There was a
history of syncopal type episode which led to the single vehicle
accident. Dr. Grossenbacher diagnosed a lumbar strain and a

medial meniscus tear and released claimant to return to work on
February 22, 1982,

On March 5, 1982 Dr. Holland reported claimant was experi-
encing memory difficulties and a hesitation in his speech. Dr.
Holland referred claimant to Dr. Orton for psychological testing
in order to determine if claimant sustalned any organic brain-
damage.

Dr. Orton performed a psychological evaluation of claimant and
reported on March 23, 1982 that: :

“In summary, [claimant] is a 22 year old
male who has been employed as a manual
laborer for Peps1Cola for the last four
years. He has a recent history that :
involves two injuries to his head, the first
of which required hospitalization and medi-
cal follow-up with Lawrence Franks, M.D.
Additionally, he has been involved in
amateur and, apparently, profess1ona1 box1ng
but -denied ever being knocked unconscious in
the ring. It is my impression, based on the
‘findings of this evaluation, that Mr. Brown
is suffering a post-concussional syndrome
that seems to have followed his first head
injury in June, 1981."

Apparently in response to several questions posed by ’
claimant's attorney, Dr. Leonard reported on April 9, 1982 that:

"In response to questlon number 1, I do not
believe that there is a 51gn1f1cant medical
probability that [claimant's] automobile
accident on September 22, 1981 was related
to his on-the-job injury of June 5, 1981.

"In answer to question number 2, there is a
reasonable medical probability that Mr.
Brown's present problems resulted directly
from his on-the-job injury of June 5, 1981."
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On May 17, 1982 Dr. Orton reported that there was a
"possibility" that claimant's September 1981 motor vehicle accident
was related to his prior industrial injury but that, "it is again a
point that can be arqued from numerous perspectives."”

On June 3, 1982 EBI issued another aggravation denial, stating
that claimant's then present conditon was the result of the
September 1981 motor vehicle accident.

Claimant had previously returned to work in February 1982. On
June 18, 1982 another incident occurred. Although the incident
occurred at work, claimant could not remember how it happened and
so stated on the 801 form. However, claimant reported to the
emergency room physician that he was "knocked out" at work when he
was struck by a pallet jack.

On July 6, 1982 the claim for injuries sustained in June 1982
was denied by Fred S. James and Company on behalf of Pepsi as a
self-insured employer.

On July 9, 1982 claimant was examined by Dr. Rosenbaum, a
neurologist. Dr. Rosenbaum noted that claimant had some
post-concussive symptoms following his injury of June 1981, but
that claimant was able to continue working with no difficulty.
However, claimant had increased symptoms following his motor
vehicle accident in September. Dr. Rosenbaum felt that claimant
would have been able to continue working had the motor vehicle
accident not occurred. Dr. Rosenbaum further stated:

"The cause of the September 22, 1981 acci-
dent is unclear. The patient is amnesic for
the details as might be expected following a
head injury. If he simply lost control of
his van or fell asleep at the wheel, I could
not relate the . . . injury to the June 5
injury. On occasion, unexplained accidents
represent instances of a seizure leading to
the accident. The patient's lack of pre-
vious seizures, normal EEG, and lack of
typical post-seizure findings . . . are
against this possibility. 1In addition, the
severlty_of the June 5, 1981 accident was
probably not sufficient to induce a seizure
disorder. Therefore, the medical probabil-
ity is that the September 22, 1981 injury
was an independent event and not caused by
his June 5, 1981 injury."

Dr. Rosenbaum offered no opinion concerning the June 1982 incident.

. On July 12, 1982 Dr. Holland reported that the circumstances
surrounding the June 1982 incident were unclear. Dr. Holland
reported that there were no witnesses to the incident and that
claimant thought he had been knocked down by another employe
pulling a pallet jack, but that the details of the incident were
very hazy. Dr. Holland felt that the incident was best considered
an unexplained syncopal episode.

‘On August 6, 1982 Dr. Leonard reported that there were two
possibilities with regard to the June 1982 incident: that claimant
simply blacked out and fell to the ground, or that claimant was
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inadvertently struck from behind and knocked down. Dr. Leonard
noted that the possibility of epilepsy was considered but there was
not sufficient evidence to support such a diagnosis. Dr. Leonard
stated: "I find it difficult to conclude that Mr. Brown's indus-
trial injury of June 5, 1981, predisposed him to future blackout
episodes, such as the fall on June 18, 1982." Dr. Leonard also
stated there was insufficient information to conclude that the June
1982 incident was an aggravation of the June 1981 injury.

. At the hearing claimant testified that his headaches and
dizziness never totally disappeared in the period between.the June
1981 injury and the September 1981 motor vehicle accident.
Claimant testified that he could remember virtually nothing about
the September 1981 accident. With regard to the June 1982 inci-
dent, claimant testified that he remembered seeing another employe
operating a pallet jack close to where he was working, and that was
the last thing he remembered before regaining consciousness. The
employe who was operating the pallet jack testified that he
remembered passing within several feet of claimant with the pallet
jack, but that he did not remember striking claimant. He did
remember claimant complaining of dizziness on prior occasions.

The Referee found that the evidence did not establish that
claimant was struck by or tripped over a pallet jack in June 1982,
but that: "It seems much more likely that claimant suffered a
fainting or vasovagal event which would have occurred with or
without the presence of the jack in claimant's immediate area." We
agree. The Referee found that Pepsi, as a self-insured employer,
was not responsible for the incident. We agree with this also.
The Referee then concluded that in view of claimant's history of
dizziness occurring 51nce the June 1981 incident, it was likely
claimant ‘s condition in late 1981 and 1982 was the result of the
June 1981 injury, and that it was likely that this injury resulted
in the September 1981 motor vehicle accident and the June 1982
incident. We dlsagree.

As a general rule, injuries sustained by an employe while
going to or coming from work are not compensable. Gumbrecht v.
- SAIF, 21 Or App 389 (1975):; Brown v. SAIF, 43 Or App 447 (1979).
There is no contention that the September 1981 motor vehicle
accident occurred while claimant was acting in the course of his
employment. Therefore, in order to establish the compensability of
this incident, claimant must establish that the compensable June
1981 injury was a material contributing cause to the accident. We
conclude that the evidence does not establish this.

The record in this case indicates that there are basically
three possible causes of the September 1981 motor vehicle accident:
(1) That claimant suffered a syncopal episode related to the June
1981 incident; (2), that claimant fell asleep at the wheel of his
vehicle; and (3) that the accident was the result of mechanical
difficulty claimant was having with his vehicle. Of these three
possibilities, the evidence in this record indicates that the first
possibility is the least likely explanation.

Following the injury of June 1981 claimant was diagnosed as
suffering from a mild concussion and a one-quarter inch abrasion
over his right ear. All diagnostic testing was normal. Claimant
was released to and did return to regular work with no restrictions
as of June 22, 1981. Claimant thereafter received no medical
treatment until the September 1981 motor vehicle accident.
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The medical opinions concerning the causation of the September
1981 accident do not support compensability. Dr. Leonard was of
the opinion that it was not within the realm of reasonable medical
probability that there was a connection between the June 1981 com-
pensable injury and the motor vehicle accident. Dr. Orton stated
that there was only an arguable "possibility" that the September
1981 incident was related to the June 1981 injury. After examining
claimant and reviewing his records, Dr. Rosenbaum concluded that he
could not relate the motor vehicle accident to claimant's compen-
sable injury of June 1981. We are uncertain what medical evidence,
. if any, the Referee relied upon in concluding that the June 1981
injury was a material contributing cause of the September 1981
motor vehicle accident.

Although there was testimony that claimant continued to
experience some intermittent headaches and dizziness in the period
following the June 1981 injury and prior to the September 1981
motor vehicle accident, the preponderance of the evidence, medical
and otherwise, does not establish the June 1981 injury as a
material cause of that motor vehicle accident. The Referee's con-
clusion to the contrary is both unsupported in the record and con-
trary to the medical evidence. Therefore, Pepsi/EBI's January 15,
1982 denial must be affirmed.

The next question presented for review is the compensablllty
of the June 1982 incident. As was the case with claimant's
September 1981 motor vehicle accident, there are basically three
different possible answers to the question of the causation of this
incident. The first possibility is that claimant was struck by a
pallet jack while at work. We completely agree with the Referee
that the evidence supporting this theory is little more than specu-
lation on the part of the claimant. In fact, claimant virtually
admitted as much at the hearing. The second possibility is that
claimant sustained an unexplained fall at work, which would be the
responsibility of Pepsi in its capacity as a self-insured employer.
See Phil A. Livesley Co. v. Russ, 290 Or 25 (1983). The evidence
indicates that the fall was not unexplained. :

The third possibility is that claimant experienced a syncopal
episode related to the June 1981 injury. The question of the
relation of the June 1981 incident to the June 1982 incident
necessarily involves a consideration of the effect of the
non-compensable September 1981 motor vehicle accident. Grable v.
Weyerhaeuser, 291 Or 387 (1981). 1In view of the intervening

non-compensable motor vehicle accident, has claimant established
that the June 198l injury was a material contributing cause of the
June 1982 incident? We think not. We conclude that, if claimant
had a syncopal episode in June 1982, it was more likely the result
of residuals from the September 1981 motor vehicle accident than
from the June 1981 work injury.

As related above, although there was testimony to the effect
that claimant continued to experience intermittent headaches and
some occasional problems with memory and concentration in the
period between the June 1981 injury and the September 1981 motor
vehicle accident, claimant continued working with no restrictions,
lost no time from work, and required no additional medical treat-
ment. Subsequent to the motor vehicle accident, however, claimant
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received nearly continuous treatment and 'suffered from constant and
severe headaches, had a great deal of difficulty concentrating, and
experienced dizziness to the point of feeling as though he might
pass out. Following the collision, claimant was diagnosed as
suffering from a concussion, and unlike the d1agn051s follow1ng the
June 1981 injury, it was not stated to be "mild.

Although Dr. Leonard stated on April 9, 1982 that he believed
claimant's current difficulties were due to the June 1981 injury,
it would appear that Dr. Leonard changed his position after further
consideration of the matter. On August 6, 1982 Dr. Leonard
reported that he found it difficult to conclude that claimant's
June 1981 injury predisposed him to future blackouts. Dr. Leonard
also concluded (as did Dr. Rosenbaum) that claimant did not suffer
a seizure disorder as a result of the June 1981 injury.

Dr. Holland's opinion is not to the contrary. On August 11,
1982 Dr. Holland reported that if a seizure disorder could not be
documented, he could "think of no reason why the injury of June 5,
1981 should predispose [claimant] to future black-out episodes."
Dr. Holland further reported that he was not certain exactly what
caused claimant to fall at work in June 1982.

In summary, the evidence indicates claimant suffered a mild
concussion as a result of the June 5, 1981 incident. Claimant
returned to work two weeks later ‘with no restrictions after all
diagnostic testlng proved negative, and he sought no additional
medical treatment and experienced no syncopal episodes thereafter.
In September .1981 claimant was involved in a non-compensable motor
vehicle accident in which he ran his van into a utility pole, was
thrown through the windshield and traveled a distance of about 15
feet, suffering a concussion-and lacerations severe enough to
require at least 48 stitches. Cla1mant described the damage to
his van as follows:

"The damage to the van I would say -- to
start off, it was a $14,000 van, totally
custom. The front end of the van was
knocked all the way back to the middle of
the van. The van was brought forward and
out of all this I was thrown out of the
windshield."

Thereafter, claimant experienced substantially more severe and con-
tinuous symptoms wh1ch required consistent medical attention.

Thus, even without the medical evidence which supports the same
conclusion, common sense would seem to indicate that assuming .
claimant experienced a syncopal episode in June 1982, it was more
likely related to the September 1981 motor vehicle dccident than
the June 1981 injury which occurred nearly a year before. We,

therefore, conclude that Pep51/EBI s August 18, 1982 denial must be
affirmed. B

Since no party to this review has challenged the Referee's
referral of the extent of disability question to the Evaluation
Division, we affirm that portion of his order.

ORDER

The Referee's order dated November 17, 1982 is affirmed in
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part and reversed in part. Those portions of the Referee's order
which set aside the January 15, 1982 denial issued by EBI/Pepsi and
the subsequent oral denial of an aggravation claim are reversed and
the denials are reinstated and affirmed. Those portions of the
Referee's order which affirmed the July 6, 1982 denial issued by
Fred S. James and Company on behalf of Pepsi and which referred the

question of the extent of c1a1mant s disability to the Evaluation
Division are affirmed.

s
———

BOBBIE L. MACKI, C1aimaht WCB 82-10850

Kenneth D. Peterson, Claimant's Attorney January 25, }984
Lindsay, et al., Defense Attorneys Order on Review

Reviewed by Board Members Ferris and Lewis.

Claimant requests review of Referee Mulder's order which
upheld the insurer's denial of claimant's claim for her right
shoulder condition and which refused to order payment of interim
compensation or a penalty and associated attorney s fee for failure
to pay interim compensatlon.

We affirm the Referee's order with the following comment. The
Referee made a specific finding that claimant was not credible.
The medical reports which link claimant's current condition to an
alleged on-the~job injury are based on claimant's history. Because
claimant is not credible, those reports are suspect. Accordingly,
we find that claimant has failed to sustain her burden of proving

by a preponderance of the credible evidence that her condition is
work related.

ORDER .

The ‘Referee's order dated June 15, 19834is affirmed.

— e —
c— e

MARLYN A. ANDERSON, Claimant WCB 83-02995
Emmons, et al., Claimant's Attorneys January 26, 1984
SAIF Corp Legal, Defense Attorney Order Denying Motion for Remand

Claimant requested review of Referee Thye's order and there-
after moved the Board to remand for further evidence taking. ORS
656.295(5). 1In support of her motion, claimant relies upon the
recent Supreme Court decision Bailey v. SAIF, 296 Or 41 (1983).

Claimant's motion states:

"If the claimant had known that the Referee
would decide the case on such grounds in
face of a clear statement of the treating
physician and no contradictory evidence or
medical opinion, or had the Referee
indicated to the parties his decision would
turn on such grounds, the claimant would
have sought a further medical report,
depositions, had the doctor testify, or
moved that the record remain open for such
medical statement."”

The Referee decided that SAIF was not required to pay claimant's

medical services for the reason that claimant had failed to estab-

lish by a preponderance of the evidence that her 1967 industrial
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1njury was a material contributing cause to the need for medical
services.

The "grounds" upon which the Referee decided this case was
the presence or absence of a causal connection between c1a1mant s
original injury and this claim: for medlcal serv1ces.;

Claimant's argument in support of her motion for remand is
more appropriately addressed to the merits of the issue of
causation, and whether the Referee correctly evaluated the

evidence of record, matters which will be considered by the Board
on de novo review of the Referee's order. We do not understand
Bailey to require, or even suggest, remand under these
circumstances.

ORDER
Clalmant s motlon for remand to the Referee for further

evidence taking is denied.
e

o —————————
e ————————————

STEVEN J. BAUMAN, Claimant » WCB 80-04870
Doblie, et al., Claimant's Attorneys January 26, 1984
SAIF Corp Legal, Defense Attorney Order on Remand

On review of the Board's order dated May 25, 1982, the Court
of Appeals which reversed that order, holding: ' "[I]t was not per-
missible for SAIF to recons1der and deny the previously accepted
claim . . . ." Bauman v. SAIF, 62 Or App 323, 329 (1983). The
court reversed and remanded with instructions to reinstate SAIF's
acceptance of claimant's original claim and for further proceedings
on the issues related to claimant's aggravation claim, which were
not addressed by the ‘Referee or the Board based upon the conclusion
that SAIF's retroactive denial was allowed by Frasure v. Agripac,
290 Or 99 (1980), and it's progeny. On review of the Court of
Appeals decision, the Supreme Court affirmed and held that a claim
may not be retroactively denied once it has been accepted pursuant
to ORS 656.262(6), except under certain circumstances:

"If, as in this case, the insurer
officially notifies the claimant that the
claim has been accepted, the insurer may
not, after the 60 days have elapsed, deny
the compensability of the claim unless
there is a showing of fraud, '
mlsrepresentatlon or other 1llega1
activity." Bauman v. SAIF, 295 Or 788, 794
(1983).

The Supreme Court's order now is final, and this case is before us

on remand. Because the Referee did not rule on the compensability
of claimant's aggravation claim, we deem it appropriate to remand
this case for further proceedlngs consistent with the Court of '
Appeals and Supreme Court opinions, on the issues related to
claimant's aggravation claim.

IT IS SO ORDERED. )
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RICHARD N. COUTURIER, Claimant WCB 82-11307
Ackerman, et al., Claimant's Attorneys January 26, 1984
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members Lewis and Barnes.

The SAIF Corporation requests review of Referee Seymour's
order which: (1) Acknowledged the party's stipulation at hearing
that SAIF owes claimant an additional sum of $104.35 temporary
total disability due to miscalculation of benefits by SAIF; (2)
awarded claimant a penalty equal to 25% of that sum for SAIF's
failure to pay . the correct amount of time loss; and (3) awarded
claimant's attorney an attorney fee of $150 payable by the SAIF
Corporation. ' :

SAIF arqgues: (1) Claimant did not give SAIF adequate notice
of its error in calculation of his time loss benefits; (2) SAIF
immediately corrected the problem as soon as it was called to its
attention; and (3) therefore, a penalty for "unreasonable"
resistance to the payment of compensation is not warranted. Parts
of the Referee's order can be interpreted as adopting parts of
SAIF's position.

Abstractly, we too agree with much of SAIF's position. §gg"
Walter C. Phillips, 33 Van Natta 505, 507 (1981): "[The Referee]
awarded a minimum attorney fee to cover the claimant's first visit
to his attorney and a reasonable allowance for the estimated time
the attorney should have spent contacting the [insurer] and
working out a conclusion to this extremely minor matter without
the necessity of a formal hearing."

The flaw, in our opinion, in SAIF's position is factual. By
letter dated March 18, 1983 claimant's attorney clearly and ‘'speci-
fically notified SAIF of its error in the calculation of claimant's .
time loss. When the hearing convened on April 14, 1983, SAIF then
acknowledged its error and agreed to pay the correct amount of time
loss. We do not regard the delay of a month from specific notice
of the deficiency to agreement to pay -- necessarily followed by
some additional delay until actual payment -- to be immediate
correction of a problem once notified of the problem.

Claimant's attorney filed a brief more than three months
after the deadline established by the briefing schedule. Because
the brief reached us so late, the review process proceeded without
assistance of the brief; therefore, no attorney's fee is awarded
on Board review.

ORDER

The Referee's order dated April 19, 1983 is affirmed.

-59-




STEVE C. DOOLEY, Claimant v WCB 82-05068
David Force, Claimant's Attorney v January 26, 1984
SAIF Corp Legal, Defense Attorney Order, on Review

Reviewed by Board Members Ferris and Lewis.

Claimant requests review of Referee McCullough's order which:
(1) Affirmed the October 19, 1982 Determination Order, thereby
finding claimant was medically stationary and not entitled to an
~award of permanent disability; and (2) refused to reopen the case
for inclusion of Dr. Degge's report. Claimant contends he either
is entitled to an award of permanent disability or is entitled to
a finding that he was not medically stationary on April 26, 1982.
Alternatively, claimant moves the Board for remand of this matter
to the Hearings Division for consideration of Dr. Degge's report.

As discussed by the Referee in his Order on Request for Recon-
sideration, SAIF scheduled claimant to see Dr. Degge on the day
after the hearing. At hearing, SAIF requested that the record be
held open for receipt of Dr. Degge's forthcoming report. Claimant
objected to holding the record open and the Referee sustained
claimant's objection. After the report was prepared, claimant
apparently found the report to be favorable to his case and sought
to have it included in the record. Under these circumstances,
where claimant was aware that a report was to be prepared but
objected to 1ts admission, we agree that 1nc1us1on of the report
upon claimant's post-hearlng request would be inappropriate. The
Board denies claimant's motion to remand and afflrms the order of
the Referee.

ORDER

The Referee's order dated February 10, 1983 is affirmed.
w

CAROL A. DUREN, Claimant WCB 82-06304
Michael B. Dye, Claimant's Attorney January 26, 1984
Keith Skelton, Defense Attorney Order on Reconsideration

The Board issued its Order on Review herein on December 29,
1983. Claimant has requested reconsideration of that order, cor-
rectly noting that the order erroneously failed to award claimant's
attorney a fee for prevailing on an issue on review. Claimant also
requests clar1f1cat1on of the order. On recon51derat10n we modify
our prior order..

v The insurer issued a denial of clalmant s aggravation claim,
headaches and contlnulng complaints, which the Referee set aside.
On review the Board affirmed the denial insofar as it purported to

deny claimant's aggravation claim and headache condition. The
Board noted, however, that claimant's January 1980 industrial
injury remains compensable, entitling claimant to continued bene-
fits with regard to that compensable injury. Inasmuch as the
denial purported to deny all future benefits, the effect of the
Board's order was to reverse the portion of the denial that denied
benefits relating to claimant's January 1980 compensable injury.
Therefore, we modify our Order on Review to state that the
Referee's order is affirmed in part and reversed in part, that the

insurer's denlal is affirmed in part and reversed in part as
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discussed above, and that claimant's attorney is awarded $450 for
services before the Board on review, to be paid by the insurer.

ORDER

On reconsideration of the Board's December 29, 1983 Order on
Review, the Board modifies its order as set forth more fully
above. Except as modified, the Board adheres to its former order,
which hereby is republished and reaffirmed.

—.
————— —

VIRGINIA A. FRASER, Claimant WCB 82-00741
Hansen & Wobbrock, Claimant's Attorneys Januavry 26, 1984
Schwabe, et al., Defense Attorneys Order on Review

Reviewed by Board Members Lewis and Ferris.

Claimant requests review and the insurer cross- requests
review of Referee Fink's order which upheld the insurer's denial
of claimant's left knee condition and which awarded claimant an
additional 22.5° of scheduled disability for a 15% loss of her
right hand and forearm.

The Board affirms and adopts those portions of the Referee's
order concerning the issue of compensablllty of claimant's left
knee condition.

The Board reverses on the issue of extent of disability.
Based on our review of the record and considering the guidelines
contained in OAR 436-65-500 et seq., we conclude that claimant has
been adequately compensated for the residual effects of her
compensable injury by her previous award of scheduled disability
for partial loss of her right thumb.

ORDER

The Referee's order dated June 8, 1983 is affirmed in part
and reversed in part. That portion which awarded claimant
additional scheduled disability is reversed and the Determination
Order dated March 2, 1983 is affirmed. The remainder of the

Referee's order is affirmed.
W—

MARTIN A. FULFER, Claimant WCB 82-11030
Allen & Vick, Claimant's Attorneys January 26, 1984
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members Ferris and Lewis.

The SAIF Corporation requests review of Referee Baker's order
which: (1) Awarded claimant an additional 32° for 10% unscheduled
disability resulting in a total award of 64° for 20% unscheduled
permanent dlsability, and (2) ordered SAIF to pay temporary total
disability benefits in connection with an approved training program
from September 30, 1982 through January 31, 1983. SAIF contends
that claimant must show changed circumstances since the last perma-
nent disability award in order to obtain an increased award of per-
manent disability after completion of a vocational rehabilitation
program. SAIF also contends that the Referee lacked jurisdiction
to decide the temporary disability benefits issue in that claimant
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did not exhaust his administrative remedies provided in OAR
436-61-998.

The Board affirms the order of the Referee with the following
comments. SAIF argues that in order for claimant ‘to obtain an
additional award of permanent disability after completion of his
vocational program, he must show a change in his condition since
the last award or arrangement of compensation. SAIF's argument
fails in light of the Court of Appeals recent decision, Hanna v.
SAIF, 65 Or App 649 (1983).

Regarding the temporary disability issue, SAIF's second argu-
ment, we note that claimant participated in an approved training
program at Merritt Davis that was scheduled to end, according to
Merritt Davis and claimant, December 31, 1982. A The completion date
was extended to January 31, 1983. The Vocational Rehabilitation
Division refused to request payment of temporary disability
benefits beyond September 30, 1982. Claimant raised the issue of

temporary . disability benefits in the hearing on the Determination
Order dated November 24, 1982, which awarded temporary disability
benefits through September 30, 1982. SAIF argued that claimant was
required to first raise the temporary disability issue before the
Director as provided in OAR 436-61-998, and having failed to do so,
was not able to raise that issue for the first time before the
Referee. The Referee found that claimant could raise the issue for
the first time before the Referee inasmuch as claimant requested a
hearing on the Determination Order, which determined the extent of
claimant's temporary disability and on which claimant had a right
to request a hearing. : ‘

We agree with the Referee. OAR 436-61-998 and ORS 656.728(6)
require a claimant to first apply to the Director for review of a
decision regarding the claimant's eligibility to receive vocational
assistance or the nature or quality of the assistance the claimant
is receiving. Neither claimant's eligibility to receive vocational
assistance nor the quality or nature of the vocational assistance
is disputed here. Claimant's part1c1pation in the Merritt Davis
program had been approved and claimant's tuition had been paid for
the entire Merritt Davis program. Claimant would not have been

eligible to receive a diploma for the program had he terminated his

participation in September 1982.

In addition, claimant's receipt of temporary disability
benefits while enrolled in an authorized training program is not a
matter within the discretion of the insurer or the department, as
are many decisions concerning eligibility for or participation in a
program. ORS 656.283(1); John W. Davidson, 34 Van Natta 240
(1982). Claimant's receipt of temporary disability compensation
for the period in question is a right granted by statute. ORS
656.268(5). This lends further support to the conclusion that the
Referee had jurisdiction to decide the issue.

ORDER

The Referee's order dated July 26, 1983 is affirmed. Claim-
ant's attorney is awarded $500 for services before the Board on
review, to be paid by the SAIF Corporation.
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EDITH GRIMSHAW, Claimant WCB 82-03319
Davis, et al., Claimant's Attorneys January 26, 1984
Roberts, et al., Defense Attorneys Order on Review

Reviewed by Board Members Lewis and Ferris.

Claimant requests review of Referee Brown's order which: (1)
Affirmed the Determination Order dated March 10, 1982 which awarded
no permanent disability benefits due to an aggravation of her low
back injury; and (2) affirmed the insurer's July 20, 1982 denial of

an aggravation c1a1m made subsequent to the above Determlnatlon
Order.

In the alternative, claimant requests that the Board remand
this case to the Hearings Division in order to admit newly dis-
covered medical evidence regarding the cause of claimant's current
low back condition.

A hearing was held in this case on September 13, 1982. On
October 19, 1982 claimant requested Board review of the Referee's
order dated October 13, 1982, There was a delay in getting the
hearing transcribed for Board review proceedings and, during that
delay, claimant sought further medical evaluation of her condition
from a new physician which resulted in newly created objective
evidence and diagnosis of claimant's low back condition. This new
evidence included medical opinion regarding the relatedness of that
new diagnosis to claimant's original compensable injury.

We liken the facts of this case to those in Egge v. Nu-Steel,
57 Or App 327 (1982), and Casimer Witkowski, 35 Van Natta 1661
(1983), in which remand was found appropriate. Similarly, in this
case, we find remand to be the appropriate course of action. See
Myrtle E. York, WCB Case No. 82-00336, 36 Van Natta 23 (January
19, 1984).

In Egge v. Nu-Steel, supra, the Court of Appeals remanded the
case to the Referee to consider a medical report which was
generated after the Referee's final order was issued, but before
Board review was completed. The new report revealed objective
evidence of a hairline fracture of the L1 vertebra, whereas no
objective evidence had been discovered before that time. The only

excuse for the late generation of that report was that the claimant
had continued to seek medical evaluation and treatment from a
different physician because his prior physician had been unable to
discover an objective cause of his pain. The court found that
excuse adequate to explain why the evidence could not reasonably
have been discovered and produced at the hearing.

In Casimer Witkowski, supra, we relied on Egge to remand a
case for admission of new medical evidence. In Witkowski, the
claimant had not produced objective evidence of his left side
paresthesia until his new doctors performed new tests which
revealed cervical myopathy. Up to that time, there had been no-
objective evidence to substantiate that d1agno$1s.

In this case, at the time of the hearing, the only evidence
which supported claimant's argument that her current low back
condition was related to her 1978 back injury was a chiropractor's
opinion that her back strain incurred on that date had never
healed. 63



The other medical evidence at the time of hearing '‘indicated
that claimant's current condition was most probably due to progres-
sion of preexisting osteoarthritis. However, x-rays had revealed
that the arthritis had not progressed since the time of the origi-
nal injury. The Referee determined that it was more reasonable
that claimant's pain was due to her arthritis, rather than to an
unresolved back strain, and affirmed the insurer's denial. Not
until the interim after the hearing and before Board review when
claimant sought treatment with a new doctor, Dr. Morrison, was it
decided that claimant should undergo a CAT .scan.: That new test
revealed an obvious herniated disc at the L4 L5 level wh1ch Dr.
Morrison states, requires surgery. It is Dr. Morrison's opinion
that this condition is related to the 1978 injury.

Like the claimants in Egge and Witkowski, this case involves a
claimant who had never obtained a satisfactory explanatlon of the
cause of her medical condition, who continued to seek an explana-
tion and who was finally rewarded for her diligence with an objec-
tive medical explanation of the problem. Whether claimant will be
able to sustain her burden of prOving'that‘her herniated disc is
related to her orlglnal injury is a matter for hearing on remand, -
which is required in this case so that all the relevant facts may
be considered and a just conclusion reached.

ORDER

The Referee's order dated October 13, 1982 is vacated and this
case is remanded to the Hearings Division for further proceedlngs
in accordance w1th thls order.

—p————

VICKI Y. HARDING, Claimant WCB 83-04080
Welch, et al., Claimant's Attorneys January 26, 1984
SAIF Corp Legal, Defense Attorney . Order on 'Review

Reviewed by Board Members Ferris and Lewis.

Claimant requests review of Referee Leahy's order which
refused to grant the relief requested by claimant. Claimant con-
tends that the SAIF Corporation should be ordered to pay temporary
total disability benefits, to process claimant's claim to closure
and to pay penalties and attorney fees.

The Board affirms the order of the Referee with the following
comments.

Claimant argues that SAIF failed to process her aggravation
claim after it was ordered to be accepted in a prior proceeding.
Claimant does not contend that SAIF has failed to pay her medical
bills. Further, we agree with the Referee that the record contains
no medical authorization for claimant to receive temporary disabil-
ity benefits. SAIF's failure to pay temporary disability benefits,
therefore, was warranted. Moreover, the most recent reports by
claimant's treating doctor indicate that claimant was not medically
stationary at the time of hearing. Under these circumstances, we
cannot agree that SAIF has failed to process claimant's claim. The
medical bills apparently have been paid, no temporary disability
has been authorized and claimant has not been found medically sta-
tionary. SAIF is not authorized to process the claim to closure
until claimant's condltlon is medically stationary. ORS 656.268.
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ORDER

The Referee's order dated July 8, 1983 is affirmed.

ROBERT KRAUS, Claimant o WCB 82-10080

Pozzi, Wilson, et al., Claimant's Attorneys  January 26, 1984
Schwabe, et al., Defense Attorneys Order on Review

Reviewed by Board Members'Ferris and Lewis.

Claimant requests review of Referee Williams' order which
upheld the insurer's denial of claimant's aggravation claim for
“ulnar neuropathy.

Claimant compensably injured his left elbow on July 25, 1977
when he banged it into a mobile home upon which he was working. On
October 17, 1977 Dr. Hazel opined:

"I have advised this gentleman that he does
have mild post-traumatic arthritis and more
importantly he has the onset of tardy ulnar
palsy. I do not believe that this is
related directly to this industrial injury
but is rather related to the fracture that
he sustained some eight or nine years. ago.
He is going to require an anterior transfer
of the ulnar nerve at sometime in the
future...."

On October 20, 1977 a Determination Order issued which granted
claimant no award for permanent dlsablllty.

In 1978 claimant's problems increased. He was diagnosed as
having fjoint mice." Dr. Hazel related the joint mice to an injury
in the 1960's rather than to the compensable injury. The insurer
then 1ssued a denlal which in relevant part stated: :

"It is our contention that your present con-
dition is a result of your injury in 1966 or
1967 and the injury sustained on July 6,
1978 while working for Buchanan Sellers.
Accordingly, we must respectfully deny your
application to reopen your claim for compen-
sation and medical benefits."

In September 1979 a Referee's order upheld the insurer's denial.
On review the Board affirmed the Referee's order.

In July 1982 claimant filed another aggravation claim for
loose bodies in the elbow and tardy ulnar palsy. The insurer again
denied the claim. The Referee held that claimant's aggravation
claim was barred by the res judicata effect of the earlier orders
upholding claimant's earlier aggravation claim. We disagree with
the Referee on the res ]udlcata effect of the earlier orders. An
aggravation denial which is upheld does not necessarily bar further
aggravation claims. Lewis Twist, 34 Van Natta 290 (1982).

On the merits, the medical evidence indicates that claimant's
"joint mice" are related to his childhood injuries rather than to
his compensable injury. The medical evidence is much less clear
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concerning claimant's tardy ulnar palsy. Dr. Hazel opined that it
is not related to the compensable injury, while claimant's current
. treating physician, Dr. Neblett, opined that it was related. We
find the evidence on the relationship between the compensable
injury and the tardy ulnar palsy to be in equipoise. Claimant has
the burden of proving compensability and, we conclude that he has
failed to sustain his burden. ' Accordingly, we affirm the insurer's
denial on the merits. '

ORDER

The Referee's order dated July 20, 1983 is affirmed.

— ———— — —
KRISTA LARSON, Claimant o WCB 82-02063
-W.D. Bates, C1a1mant s Attorney : January 26, 1984
Brian L. Pocock, Defense Attorney - Order on Review.

" Reviewed by Board Members Lewis and Ferris.

Claimant requests review of Referee Qu1111nan s order which
found her claim was barred due to failure to give notice in a
timely manner pursuant to ORS 656.265, and refused to award penal-
ties and attorney fees for unreasonable refusal to pay compensation
and unreasonable delay in denying the claim. The insurer contends
that the Referee correctly concluded that claimant. failed to comply-
‘w1th ORS 656.265, and argues. alternatively that the claim is not .
compensable.

\

We adopt the Referee's findings of fact as our own.

ORS 656.265(1) requires that notice of an acc1dent resulting
in injury or death be given by the worker or a dependent to the
employer not 1ater than 30 days after the accident. ORS 656.265(4)
states that failure to give such notice bars a claim unless:

"(a) The employer had knowledge of the
injury or death, or the insurer or
self-insured employer has not been preju-
diced by failure to receive the notice; or

* %k %

"(c) The notice is given within one year
after the date of the accident and the
worker or beneficiaries of the worker estab-
lish in a hearing that the worker had good
cause for failure to give notice within 30
days after the accident."

There is little question in this case that claimant did not
give notice to her employer of an accident resulting in an injury
within 30 days of the accident. Therefore, the claim is barred
unless one of the statutory exceptions applies.

ORS 656.265(4)(a)‘provides that the claim is not barred if the
employer had knowledge of the injury. Claimant contends that the
employer did have knowledge of the injury as the incident was wit-

nessed by her floor manager. She also contends that she dlscussed
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the incident with one of her supervisors. However, the floor
manager denied knowledge of the incident and the supervisor testi-
fied that she had no conversations with claimant concerning the
alleged incident. Rather than engaging in an unnecessary recita-
tion of the testimony pro and con, we need only state that based on
this record, we are unable to conclude that the employer had
notice.

Claimant, however, argues that it is not necessary that the
employer be aware that she sustained an injury on the job, but that
it only need be aware that claimant is injured. Since claimant
wore a bandage on her knee following the injury, she argues that it
should have been obvious to her employer that she had an injury and
that this is sufficient under the statute.

The Referee stated that the mere fact that a claimant is in
pain or shows other signs or symptoms is not enough to establish
that the problems arose from the work environment. We agree. ORS
656.265 specifically refers to an accident which results in an
injur ‘The fact that a claimant may show up for work one day
wearlng a bandage does not necessarily alert anyone that he or she
had a work-related injury. Baldwin v. Thatcher Construction, 49 Or
App 421, 425 (1980). Michael T. Kinsey, 34 Van Natta 1072 (1982).

ORS 656.265(4)(a) also prov1des that even though the employer
did not have knowledge of the injury the claim will not be barred
if there is no prejudice to the employer or insurer. Satterfield
v. Compensation Dept., 1 Or App 524 (1970), provides that the
employer or the insurer bears the burden of establishing prejudice.
That burden has been carried in this case. Neither claimant's
floor manager nor her supervisor had any recollection of claimant's
alleged accident, and there was teStimony as to the difficulty in
investigating the claim as notice was given nearly a full year
after the alleged incident. Claimant testified that several fellow
employes who were aware of the incident no longer worked for the
employer and they were not produced at the hearing. Moreover,

between the time of the alleged incident and the time the claim was
filed, claimant underwent two surgical procedures to her knee and
sustained an off-the-job injury to the same knee. Extremely simi-
‘lar facts were found to have resulted in prejudice in Vandre v.
Weyerhaeuser, 42 Or App 705 (1979).

With regard to the good cause exception of ORS 656.265(4)(c),
we need only state that we are not satisfied on this record that
claimant established good cause for her failure to give notice.

Since we agree with the Referee with regard to the timeliness
issue, it is not necessary to address the employer's arguments con-
cerning compensablllty. :

We next address the issue concerning penalties and attorney
fees. Although nearly a full year after the alleged injury, a Form
801 was filed with claimant's employer on October 26, 1981. No
interim compensation was paid and the claim was never formally
accepted or denied by the insurer. Claimant's attorney at that
time filed a request for hearing on March 8, 1982.

The insurer argues that, as the claim was not filed in a
timely manner, it had no duty to process the claim. No authority
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is cited for that proposition, however, and we are aware of none.
The fact that a claim may not be filed in a timely manner does not
relieve the insurer of its statutory duties pursuant to ORS
656.262. The insurer is responsible for paying claimant interim
compensation' from October 26, 1981 through March 8, 1982, and it is
liable for a penalty and an associated attorney fee.

ORDER

The Referee's order dated May 11, 1983 is affirmed in part and
reversed in part. Those portions of the Referee's order.which
refused to award claimant interim compensation, penalties and
attorney fees are reversed. The insurer is ordered to pay claimant
interim compensatlon from October 26, 1981 through March''8, 1982, a
25% penalty on such amounts and a $450 attorney's fee. The
remainder of the Referee's order is affirmed.

— - —

¥

CBILL W. MACK, Claimant WCB 80-05084

Evohl Malagon, Claimant's Attorney January 26, 1984
Foss, Whitty & Roess, Defense Attorneys Order on Review

Reviewed by Board Members Lewis and Ferris.

Reservation Ranch requests review of Referee Daron's order

which: (1) Found that claimant's low back ‘condition in February

- 1980 was a compensable aggravation of claimant's 1976 compensable
-injury and, therefore, the responsibility of Reservation Ranch, and
was not an occupational disease arising out of claimant's employ-
ment with Gold Mountain Logging Company (Gold Mountain); and (2)
ordered Reservation Ranch to pay claimant interim compensation from
March 11, 1980 to the date of the hearing. Reservation Ranch con-
tends that claimant's employment at Gold Mountain is responsible
for claimant's back condition in February 1980 and thereafter.
Reservation Ranch also contends that it should noét have to pay"
claimant interim compensation for per1ods of time dur1ng which
claimant was employed.

The Board afflrms the order of the Referee as to the interim
compensation issue. Bono v. SAIF, 66 Or App 138 (1983). Regarding
the responsibility issue, however, the Board agrees with Reserva-
tion Ranch and reverses the Referee.

- Claimant injured his low back in September 1976 while working
for Reservation Ranch as a choker setter. Later, claimant went to
work for Gold Mountain as a rigging slinger, which was substan-
tially more strenuous than setting chokers. In March 1980 claimant
returned to his treatlng physician, Dr. Bert, whom he had not seen
for three years, complaining of increased back pain. Dr. Bert
reported that claimant's chronic back strain was directly related

to claimant carrying heavy weights, jacks, etc. in his job as a
rigging man. No other medical report addresses the cause of claim-
‘ant's February 1980 back condition. We rely on Dr. Bert's opinion
‘and find that claimant suffered an occupational disease while
working for Gold Mountain and not an aggravation of his 1976
injury. We remand the claim to SAIF for payment of compensation
under the claim against Gold Mountain, including temporary dis-
ab111ty compensation beg1nn1ng February 21, 1980.
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ORDER

The Referee's order dated June 13, 1983 is affirmed in.part
and reversed in part. That portion finding Reservation Ranch
responsible for an aggravation claim is reversed and Gold Mountain
is found responsible for claimant‘s occupational disease claim.

The balance of the Referee's order is affirmed. Claimant's attor-

ney is awarded $200 for services on Board review, to be .paid by the

SAIF Corporation under the Reservation Ranch claim, for prevailing
on the 1nter1m compensatlon issue.

BENJAMIN G. PARKER, Claimant WCB 82-09534

Dean Heiling, Claimant's Attorney January 26, 1984
Walker & Johnson, Defense Attorneys * Order on Review

Reviewed by Board Members Lewis and Ferris.

Claimant requests review of Referee Baker's order which upheld
the insurer's denial of claimant's back condition. Claimant has
moved to remand to the Referee for consideration of newly developed
evidence; the insurer has moved to dismiss portions of claimant's
request for review and to strike additional evidentiary material
submitted by claimant in support of his motion for remand.

All motions are denied. On de novo review, we have considered
only the evidence contained in the record of the proceeding before
the Referee. ORS 656.295(5).

The Board affirms the order of the Referee w1th the following
comments.

The insurer initially accepted claimant's claim. It attempted
to retroactively deny the claim more than sixty days after
receiving notice thereof. The Supreme Court recently has held that
such backup denials are impermissible, "unless there is a showing
of fraud, misrepresentation or other illegal activity." Bauman v.
SAIF, 295 Or 788, 794 (1983). We have interpreted Bauman to impose
upon the insurer the burden of proving fraud, misrepresentation or
other illegal activity when the insurer attempts to deny a
previously accepted claim. Lawrence D. French, 35 Van Natta 1837
(1983). We also held in French, based upon our decision in .
Patricia G. Davis, 35 Van Natta 635 (1983), that the burden of
proof is upon the insurer to establish that the claim is not com-
pensable, as opposed to the burden being on the claimant to prove
that his or her claim is compensable. Davis was decided after the
Court of Appeals decision in Bauman, 62 Or App 323 (1983), and-
before the Supreme Court's decision. In French, having the benefit
of the Supreme Court's decision, we stated: "lO]ur holding in
Patricia G. Davis, supra, that the insurer has the burden of
proving non-compensablllty in a backup denial case was not altered
by the Bauman decision.” 35 Van Natta at 1837.

We belleve the above—quoted statement in French is true with
regard to the Supreme Court's consideration of the burden of proof
issue; however, two very recent decisions from the Court of Appeals
cast some doubt upon the continuing validity of our holding in
Davis. In Wilkins v. SAIF, 66 Or App 420 (1984), on reconsidera-
tion of its original decision, 64 Or App 826 (1983), the Court of
Appeals apparently agreed with our holding in French that the
insurer, in the context of litigating a backup denial, has the bur-
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den of proving fraud, misrepresentatlon or other illegal activity.
It is apparent, however, that once the insurer has established such
conduct on the part of the claimant and, therefore, has established
its rlght to issue the backup denial in question, it is the claim-
ant's burden to prove the merits of the claim and the compensabil-
ity thereof. This is made somewhat clearer by another case
involving a backup denial decided the same date as Wilkins. » ,
Skinner v. SAIF, 66 Or App 467 (1984).. Whereas in Wilkins; the.
court was satisfied that a preponderance of the evidence supported
the insurer's contention that the claim was fraudulent, which in
turn disposed of the compensability issue; in Skinner, the court ‘
found that the employer was entitled to deny the claim based upon a
misrepresentation made by the claimant, but the claimant neverthe-

- less established the compensability of her claim.

"Claimant may still prevail over the denial
if she can establish by a preponderance of
the evidence that, although she had a
pre-existing condition, the injury which
she sustained at work materially worsened
her condition. * * * We conclude that under
the facts of this case claimant has met her
burden of proof." 66 Or App at __
(citation omitted)."

Accordingly, we understand the rule in burden of proof cases
involving backup denials to be that the burden of going forward
with some evidence of fraud, misrepresentation or other illegal
act1v1ty lies with the insurer. Once this burden of going forward
is met, it is the claimant's ultimate burden to prove the compensa-
bility of the claim. Until the court states otherwise, therefore,
our holding in Davis is modified accordingly. SR

‘We find that the insurer sustained its burden of proving
fraud, misrepresentation or other illegal activity. We further
find that, as in Wilkins, supra, this finding is dispositive of the
substantive issue concernlng the merits of this claim. Therefore,
we affirm the Referee' s order which upheld the insurer's denial.

ORDER

The Referee's order dated July 6, 1983 is affirmed.

ALBERTO G. PATINO, Claimant - WCB 83-01003

E1liott Lynn, Claimant's Attorney January 25, 1984
Schwabe, et al., Defense Attorneys Order on Review

Reviewed by Board Members Ferris and Barnes.

The self-insured employer requests review of that portion of
Referee Shebley's order which granted claimant additional time loss
benefits from December 24, 1981 through February 15, 1982 and
compensation for permanent disability for 64° or 20% unscheduled
disability for injury to the right shoulder. The employer contends
claimant has failed to show entitlement to the additional time loss
and that the Determination Orders' awards totaling 10% are suffi-
cient. Claimant has requested the award be increased to 50%. ’

The Board accepts the facts as recited by the Referee in his

_~order. The Board affirms and adopts those portions of the
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Referee's order concerning additional time loss benefits. However,
we disagree with his assessment of claimant's permanent disability.

Considering the guidelines contained in OAR 436-65-600 et seq.
we conclude that claimant is entitled only to an award of 32° for
10% unscheduled disability. We rate claimant's impairment at 5% of
the whole person based on range of motion findings and claimant's
disabling pain. Claimant's age (28) yields -5 and his eighth
grade education yields +10. His specific vocational preparation is
valued at 2 with an impact of 0. Claimant's past work as a
grinderman was considered to be heavy, but claimant has been given
a full release to work so his adaptability is also rated at O.
Given the fact that claimant has been released to full work, there
is considered to "be an immediate and continuing demand" for his
services which yields a -25 value, Combining these values and
rounding off equals a permanent disability rating of 10%. We
conclude that claimant has been adequately compensated by earlier
awards and the Referee's award of 20% should be reversed.

ORDER

The Referee's order dated March 14, 1983 is affirmed in part
and reversed in part. That portion of the order which granted
claimant compensation for 20% unscheduled right shoulder
disability is reversed. The January 14, 1983 Determination Order
which granted no additional permanent partial disability in excess
of the 10% (32°) previously awarded is affirmed. The remainder of
the Referee's order is affirmed. '

a—— — a—
— m——

CLIFFORD RENFROW, Claimant WCB 82-10835
Bischoff, et al., Claimant's Attorneys January 26, 1984
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members Lewis and Ferris.

Claimant requests review of that portion of Referee Johnson's
order which approved the SAIF Corporation's December 29, 1982
denial of claimant's mental stress claim.

We affirm and adopt that portion of the Referee's order
relating to the denial. ’

On a different issue, SAIF contends that the Referee erred in
ordering it to pay claimant interim compensation benefits from the
date of disability rather than from the date claimant filed his
claim for benefits. Claimant was off work beginning April 15,
1982, allegedly due to work-related mental stress. However, he did
not file his claim for benefits until October 12, 1982. Although
the employer obviously knew that claimant had left work in April
1982 due to stress and heart problems, the employer did not know
that claimant related one or more of his conditions to his work
until he filed his claim in October 1982.

In a denied claim situation, an insurer need only begin paying
compensation from the day it had notice or knowledge of the claim.
It need not pay from the date the alleged disability began.

Donald Wischnofske, 32 Van Natta 136 (1981), 34 Van Natta 664

(1982); Stone v. SAIF, 57 Or App 808, 1812 (1982). Therefore, we

modify that portion of the Referee's order awarding interim compen-
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sation to provide that SAIF shall pay claimant interim compensation
beginning October 12, 1982.

. ORDER

The Referee's order dated May 12, 1983 is affirmed in part and
modified in part. The SAIF Corporation is ordered to pay claimant
interim compensation benefits beginning October 12, 1982 rather
than from April 15, 1982. The penalty assessed in the Referee's
order shall be modified accordingly to reflect 25% of the interim
compensation due from October 12, 1982 through December 29, 1982.
We affirm the remainder of the Referee's order. :

JAMES R. VINING, Claimant _ WCB 82-05863
Foss, Whitty & Roess, Defense Attorneys January 26, 1984
Order on Dismissal

Claimant requests review of Referee Danner's order which
awarded 32° for 10% unscheduled permanent partial disability on
review of a Determination Order dated March 30, 1983, which
awarded no compensation for permanent disability.

The Referee's order is dated August 1, 1983. Claimant's
request for review, designated as a "Notice of Appeal," is dated
January 12, 1984, apparently was mailed the following day, and was
received by the Board on January 16, 1984. The Referee's order
contains the standard Notice to Parties, adv151ng of the 30-day
period for requesting Board review of a Referee's order 'in
accordance w1th ORS 656 289(3), which prov1des in pertinent part: '

"The Referee's order is final unless, within
30 days'after the date on which a copy of
the order is mailed to the parties, one of
the parties requests a review by the board
under ORS 656.295. * * * The order shall .
contain a statement explaining the rights of
the partles under th1s subsection and ORS
656.295.

The Referee's order now is final by operation of law, and we lack
jurisdiction to review it. Accordingly, claimant's request for
review must be dismissed. ’

ORDER

Claimant's request for review is dismissed as not timely
filed.

e P e ————————

RICHARD HARRIS, Claimant © WCB 78-07592
Robert Udziela, Claimant's Attorney January 30, 1984
LaVonne Reimer, Defense Attorney Order on Remand

On review of the Board's Order dated September 14, 1982
the Court of Appeals reversed the Board's Order.

Now, therefore, the above—hoted Board Order is vacated,
and this claim is remanded to the insurer for acceptance and
payment of benef1ts in accordance with law.

IT IS SO ORDERED.
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KENNETH F. ALEXANDER, Claimant ~ WCB 83-00555
Minturn, et al., Claimant's Attorneys January 31, 1984
Roberts, et al., Defense Attorneys Order on Review

Reviewed by Board Members Ferris and Lewis.

The self-insured employer requests review of Referee Daron's
order which set aside its denial of claimant ‘s right shoulder
injury cla1m.

The employer contends claimant's lack of credibility should
preclude a finding of compensability. We agree claimant was not a
credible witness. Since the validity of his unwitnessed claim
primarily rests upon his testimony, we find claimant has not met
his burden of proving compensability. Therefore, we reverse. '

The Referee found the claim compensable despite claimant's
failure to disclose prior injuries and difficulties with his right
shoulder to the doctor who treated him at the time. The Referee
found there to be no conflicting or contradictory evidence that
the unwitnessed "popping sensation" incident claimant, contended he
experienced at work did not occur. No cred1b111ty f1nd1ng was
made.

Credibility is a critical factor in determining validity of
an unwitnessed claim. Anthony Mims, 34 Van Natta 97 (1982); Ruth
M. Case, 33 Van Natta 490 (1981).

There are a number of instances which call claimant's credi-
bility into question. We shall mention only the highlights, any
one of which would sericusly impugn claimant's credibility.

Specifically, claimant denied having any problems or treat-
ments for his right shoulder prior to the alleged industrial
injury. When confronted with impeachment evidence, claimant
admitted he sought chiropractic treatment for his right shoulder
periodically in 1976, 1978 and in 1981. One of the 1981 visits
was nine days before the alleged injury.

Claimant described the condition the chiropractor treated as a

"muscle spasm” in the back of his right shoulder. He described the
alleged injury as centralized in the front of the right shoulder,
inside the joint. Following the alleged injury, claimant continued
his periodic chiropractic treatments. However, there is no record
that the alleged injury was ever discussed. Further, there is no
record that his chiropractic treatments were ever mentioned to Dr.
Carlsen, an orthopedist who was treatlng claimant for the alleged
injury. :

Claimant testified he had experienced no prior injuries except
for the alleged shoulder injury and a few prior non-work related
injuries. Claimant was then presented with a copy of an 801 claim
form concerning a 1979 back injury. He admitted the signature was

his, but didn't recall injuring his back.

There are also inconsistencies in claimant's hlstory as
related at hearing and as described in Dr. Carlsen's chart note and
report. Dr. Carlsen's first note states claimant had an old injury
while weightlifting in high school that had prevented him from
lifting beyond 20 pounds over his right shoulder. Claimant denied
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both the high school injury and this hlstory. He test1f1ed he
talked to Dr. Carlsen about this "high school reference.” " Dr.
Carlsen's letter folow1ng this conversation apologized for the

. confusion. The doctor wrote that apparently claimant had been

weightlifting up until his last injury and did not have an injury
due to weightlifting. Claimant testified this hlstory was also
incorrect. He stated he had not lifted weights since high school,
but he did have some dumb bells in his garage. Following the
alleged injury and before seeking Dr. Carlsen for treatment,
claimant testified that he had attempted to lift the dumb bells to
determine how his injured shoulder would react. When pain ensued,

-he promptly saw Dr. Carlsen.

The following exchange'on re-direct between claimant and his
own counsel serves to capsulate why we questlon claimant's c¢redi-
bility as a witness and hlstorlan.

“Q: Did you, at any time, tell Dr.
Cunningham [his chiropractor] about your
right shoulder injury?

"A: No, I have never discussed any 1n3ury
with Dr. Cunningham.

"Q: Not at all? s

"A: I don't know."

For the reasohs'detailed above, we find claimant has not met
his burden of proving compensability.

ORDER

The Referee's order dated.June 20, 1983 is reversed. The
self-insured employer's denial of January 7, 1983 is reinstated

~and afffirmed.-

DONALD R. BAILEY, Claimant WCB 82-06336, 83-00773, 83-00774
Pozzi, et al., Claimant's Attorneys & 83-00969

Roberts, et al., Defense Attorneys January 31, 1984

Mitchell, et al., Defense Attorneys "Order on Review

Moscato & Meyers, Defense Attorneys
Lindsay, et al., Defense Attorneys

Reviewed by Board Members Ferris and Lewis,

The employer, WNI Service Systems, and its insurer, Farmers
Insurance Group (hereafter "WNI"), requests review of Referee
Fink's order which set aside its January 6, 1983 denial of
respon51b111ty for claimant's low back condition. The issue for

review is responsibility for claimant's May 17, 1982 back
condltlon.

Briefly, the facts are as follows.

Claimant suffered a compensable injury to his low back in July
1978 while employed as a carpenter by CECO. Conservative treatment
was instituted by Dr. Gritzka. Dr. Gritzka believed that claimant
had a developing 1ntervertebral disc protrusion or rupture combined
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with a lumbosacral strain, and that heavy work would be detrimental
to his condition. Dr. Gritzka felt that if claimant, nevertheless,
persisted in heavy labor, he would eventually develop a complete
herniation. :

Determination Orders dated March 28, 1979 and November 28,
1980 awarded claimant benefits for temporary total disability from
July 1978 through February 1979, and from May 1979 through November
1980 plus 20% unscheduled permanent partlal dis abllltYh\ By stipu-
lation of May 15, 1981, claimant received an addltlonal 23.52° for
a total of 27.35% permanent partial dlsablllty. . .

Claimant was retrained as a truck driver and began working
for Cotter. Claimant worked for Cotter from December 1980 through
September 1981. Claimant's duties included loading and .unloading
items from his truck. Although claimant continued to experience
back pain while worklng for Cotter, he nevertheless lost no time
from work.

" In October 1981 claimant went to work for Mitchell Brothers as
a long-haul truck driver. Claimant's duties at Mitchell included
covering loads with a tarp that weighed approx1mately 150 pounds.
Claimant continued to. experience back pain while working for
Mitchell. Claimant last worked for Mitchell in February 1982.

Claimant began working for WNI on April 29, 1982 and worked
there for a total of 59-1/2 hours. On May 17, 1982 claimant was
watching his truck being loaded when he began to experience
"tingling" in his leg and his back pain increased. Claimant was
seen at the emergency room of Emanuel Hospital where a diagnosis
of back strain was made. Claimant did not return to work.

Claimant was hospitalized in June 1982, and Dr. Gritzka's
discharge diagnosis was a herniated lumbar disc, : A CT scan was
interpreted as showing a protruded disc at the L4-5 lével.
Although somewhat questionable, an October 8, 1982 myelogram was
interpreted as show1ng a moderate to large defect at y4 -5. On
October 27, 1982 claimant underwent bilateral decompressive
laminotomies and discectomies at the L4-5 interspace.

Claimant filed claims against CECO, Cotter, Mitchell Brothers
and WNI.  All of the claims were denied.

~ On September 8, 1982 Dr. Gritzka reported that claimant's back
difficulty was "related to his truck driving occupation.” On
October 7, 1982 Dr. Gritzka reported that claimant's L4-5 disc was
not necessarily an inevitable consequence of his 1978 injury,
although it did appear probable that claimant had a herniated L4-5
disc at that time. Dr. Gritzka felt claimant probably had a tear
of the annulus fibrosis in 1978 without a frank protrusion of the
nucleus pulposus. Essentially, Dr. Gritzka felt that all of
claimant's truck driving work contributed to his current condition.
After a clarification of the nature and length of claimant's work
at WNI, Dr. Gritzka later reported that claimant's work at WNI made
only a de minimus contribution to claimant's back disorder.

On February 28; 1983 claimant was examined by Dr. Rosenbaum.
Dr. Rosenbaum indicated that although he did not have the lumbar
myelogram or operative reports to review, that:
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. « « it appears as if the [claimant] had a
lumbosacral strain superimposed upon lumbar
degenerative disc disease in his injury of
. 1978. He had periodic minor exacerbations
and remissions with a probable significant
exacerbation of 5/17/82 not essentially
associated with an injury but simply
watching his truck being loaded. He subse-
quently underwent lumbar disc surgery, but
from the history I have obtained as well as
the medical records, I am certainly not
convinced that this [claimant] had any
significant disc pathology that was
accounting for his symptoms."

Dr. Rosenbaum stated that without any good history of a trauma n
May 1982, he was of the opinion that claimant's current: difficulty
represented an aggravation of the 1978 injury. If the myelogram
demonstrated an "extremely large disc protrusion," Dr. Rosenbaum
felt this would be more indicative of a new injury.

Claimant testified at the hearing that he did not engage in
any loading or unloading activities on May 17, 1982. He stated
that he was counting freight as it was being loaded and this did
involve some stooping and bending. Additionally, claimant stated

the warehouse had a wooden floor whlch would vibrate when forklifts
drove across it.

Relying on Valtinson v. SAIF, 56 Or App 184 (1982), the

Referee concluded that claimant sustained a new injury while
employed by WNI. We dlsagree.

The issue in this case is, as between CECO, Cotter, Mitchell
Brothers and WNI, who is respon51ble for claimant's current condi-
tion? We are convinced by WNI's arguments that the evidence in
this case establishes merely that claimant's employment subsequent
to CECO was capable of causing his current condition. The Supreme
Court has recently indicated that in situations where a compensable
injury at one employment contributes to a disability occurring
during a later employment involving work conditions capable of
causing the disability, but which did not contribute to the
disability, the first employer is liable. Boise Cascade Corp. v.
Starbuck, 296 Or 238 (1984). This is the exact situation presented
herein, and we are convinced that the evidence in this case estab-
lishes that claimant's current “disability" is not the result of
his employment with WNI, nor for that matter, with Cotter or
Mitchell Brothers. Rather, we find the evidence establishes that .
CECO remains responsible for claimant's condition.

It was at least suspected that from the time of claimant's
1978 injury, he may have been suffering from a herniated disc. As
a result of that injury, it was determined that claimant had a
27.35% disability, and the claim was not f1na11y closed until
November of 1980. Although claimant's low back condition did not
cause him to seek additional medical treatment from September 1980
until May 1982, he nevertheless experienced unremitting chronic
pain for that entire period of time. Moreover, we are not con-
vinced that there was any form of trauma preceding or associated
with claimant's increased symptoms in May 1982. The medical




reports indicate that claimant was doing nothing more than simply
standing and watching his truck being loaded when his leg began to
tingle. Although clamant did testify that the wooden floor
vibrated while his truck was being loaded, and that he did some
bend1ng while count1ng freight, there is no such hlstory contained
in any medical report, and we do not find this testlmony (which
seemed to emphasize the minimal nature of the exposure) ‘'sufficient
to allow us to draw a causal connection.

Although Dr. Gritzka's reports are not particularly clear
enough to be of great assistance in resolving the question of
responsibility, Dr. Rosenbaum's report is. Dr. Rosenbaum was of
the opinion that if claimant exhibited an extremely large hernia-
tion upon myelogram or surgery, it would most likely be the result
of a new injury; and that if the findings were minimal. (which he
predicted), it would most likely constitute an aggravation of
claimant's chronic condition. An examination of the operative
report indicates that Dr. Rosenbaum was correct in his prediction.
Dr. Gritzka related that upon surgery, although claimant did have
a central L4-5 herniation, it was quite minor, and that the amount
of disc material removed was "not very impressive."

In summary, we have a situation where claimant sustained a low
back injury in 1978 which was diagnosed to be a developing disc
rupture, constant unremitting pain from the time of claim closure
in late 1980 until May 1982, and no good history of any new work
incident. There is no objective evidence that claimant's employ-
ment w1th Cotter, Mitchell Brothers or WNI actually contributed to
claimant's condition. Dr. Gritzka's statements indicate nothing
more than that the conditions at claimant's later employments were
of the type that were capable of causing a disability. There is no
evidence of any actual contribution. Rather it appears to be a
situation where claimant's original injury never completely
cleared, and that his condition in May 1982 represented simply
another exacerbation of his 1978 injury. See Fireman's Fund Ins.
Co. v. Ore. Ptld. Cement Co., 63 Or App 63 (1983); United Pacific
Reliance Insurance Company v. Banks, 64 Or App 644 (1983); Boise
%ascade Corp. v. Starbuck, 61 Or App 631 (1983), aff'd 296 Or 238

1984)

ORDER

The Referee's order dated Aprll 12, 1983 is reversed. Farmers
Insurance's January 6, 1983 denial is reinstated and affirmed. The
October 28, 1982 denial issued on behalf of CECO is set aside, and
the attorney fee awarded by the Referee shall be paid by CECO.

ZELLA R. BAXTER, Claimant | WCB 82-02655
Rolf Olson, Claimant's Attorney January 31, 1984
Minturn, et al., Defense Attorneys Order on Review

Reviewed by Board Members Lewis and Ferris.

The SAIF Corporation requests review of Referee Williver's
order which set aside its February 26, 1982 denial for continuing
physical therapy treatment. The stated reason for the denial was
that claimant's condition was medically stationary as of February
26, 1982 with no further material improvement reasonably to be
expected from treatment or the passage of time. At hearing, SAIF
argued an even broader reason for the denial, contending that the
phy51ca1 therapy is controversial and even harmful to claimant.
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The issue in this case is the reasonableness and necessity of
claimant's physical therapy treatments. ORS 656.245(1). We note
at the outset that both the Workers' Compensation Board and the
Workers' Compensation Department have jurisdiction to issue orders
in cases of this nature. The Board's authority for considering
such cases derives from ORS 656.283 which allows any,party or the
director at any time to "request a hearing on any question
concerning a claim" within the timelines set out at ORS 656.319.
The Department's authority to issue orders in these cases is found
at OAR 436-69-201 and OAR 436-69-901.

In this case, the insurer was simultaneously seeking a remedy
through the Department's procedure while claimant was seeking a
remedy through the Board procedure. After the Referee had issued
his order within thirty days of that order, SAIF moved for recon-
sideration, advising that she expected to soon receive an opinion
from the Department's Psychiatric Peer Review Committee regarding
this case.. Thereupon, the Referee temporarily set aside his order.
On October 19, 1982 SAIF requested admission of three medical :
reports by physicians who apparently were part of the Department's
Peer Review Committee. Claimant objected to the late admission of
the reports. ©On January 10, 1983 the Referee ordered that SAIF's
motlon for reconsideration be dismissed and that hls September 2,

1982 order be republlshed in its entirety. It does not appear that

‘the Referee admitted these medical reports into evidence. Nor has

SAIF specifically requested that they be admitted into evidence,
and neither party has referred to these specific documents in their
arguments to the Board. Accordingly, we have not considered them
on review. It is necessary for the Board to review this case in a
timely fashion regardless of related, ongoing proceedings before
the department; therefore, we have proceeded with our review
despite the fact that the record does not contain a final order
from the department in the related matter. Lloyd C. Dykstra, 36
Van Natta 26  (January 24, 1984). On the substantive issue in
this case, we affirm the Referee's order disapproving the denial of
continuing physical therapy treatment.

Claimant was compensably injured on April 30, 1970 sustaining
a severe lumbar and psoas muscle strain causing secondary effects
in bowel and kidney function. ' A myelogram and subsequent explora-
tory lumbolaminectomy and excision of herniated disc at L1-2 were
performed. Dr. Jens, psychiatrist and neurologist, began treating
claimant in 1973. Dr. Jens diagnosed a severe back strain and
post-traumatic depression. In 1977 Dr. Wood, M.D., prescribed .
physical therapy for claimant's low back condition. Later, Dr.
Rinehart, M.D., also prescribed physical therapy for claimant. On
August 11, 1981 Wallace Boe, licensed physical therapist, wrote to
the insurer:

"I have been treating Mrs. Baxter with

physical therapy for her back since

11-21-77.. She was initially referred for

treatment by Elon Wood, M.D., later by '
Harry Rinehart, M.D., and during the last

eight months by Ruth Jens, M.D.

"Treatment procedures and modalities have
varied during this time, but currently she
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is receiving heat, massage, and ultrasonic,
coupled with electrical stimulation, at Dr.
Jens' request. She is currently receiving
treatment twice weekly. ‘ ‘

"Initial treatment goals were relief of
spasm and pain, improvement of spinal range
of motion, and restoration of function to
the joints that she might return to employ-
ment. These goals certainly have not been
.accomplished, and for the past year, at
least, she has been receiving palliative

treatment with symptomatic relief so that.
she might maintain her current activity
level, which seems to be the only realistic
goal.” -

[

On November 13, 1981 Dr. Jens wrote SAIF:

“During [physical therapy] visits she is to
have heat, massage, and electrical stimula-
tion. Physiotherapy is designbd to reduce
muscle spasm, and attendant pain and allow
her to be up and out of bed.

"The treatments have accomplished the
desired goals. If Mrs. Baxter becomes a
bed patient, not only will her care be more
costly, but she will not again become ambu-
latory. It is therefore imperative that
she receive medication, physiotherapy and
encouragement to the degree necessary to
keep her ambulatory."

At hearing, claimant testified that the physical therapy
treatments are of benefit to her low back condition. ' She testified
it relieved the stiffness in her back and allowed herito. move more
easily. Without the treatment her back be¢omes rigid and causes
more pain, requiring her to spend more time in bed.

SAIF placed emphasis on its contention that the physical
therapy treatments do not seem to be curing claimant's low back
condition, but is only of palliative benefit. However, a claimant
is entitled to medical expenses for purely palliative purposes when
such expenses are necessarily and reasonably incurred in the con-
tinuing treatment of an injury. Wait v. Montgomery Ward, Inc., 10
Or App 333 (1972).

Mr. Boe, physical therapist, wrote SAIF again on December 4,
1981 stating: ‘

"I would classify [claimant's] treatment
goal at this time as 'maintenance' to
prevent further stiffening of her spine and
to enable her to be as active as possible by
relieving her pain. Physical therapy has
been helpful in accomplishing this. She has
demonstrated no real improvement during this
period, and I don't belive [sic] that
‘restorative' goals would be realistic for
her at this stage."” 79



In short then, claimant's treating physicians, Drs. Wood,
Rinehart and Jens, and the licensed physical therapist have all
noted the need for physical therapy as an aid to claimant in
managing her chronic pain problem. We have examined the adverse
medical opinion in the record, all of which which has come from

_non-treating physicians. 1In this case involving long-term conser-
vative management of a considerable disability, we have given more
weight to the treating physicians' opinions and, on that basis,
affirm the Referee's order. :

ORDER

The Referee's orders dated September 2, 1982 and January 10,
1983 are affirmed. Claimant's attorney is awarded $450 for
mge;g}pee on Board reyiew,»to be paid by the SAIF Corporation.

7 S P A i W W S T R
e

ROBERT A. BEAL, Claimant WCB 83-01799
Evoh1l F. Malagon, Claimant's Attorney January 31, 1984
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members Ferris and Lewis.

Claimant requests review of Referee Foster's order which
upheld the SAIF Corporation's denial of claimant's aggravation
claim for his low back condition. Claimant also moves for remand
to receive a report which was obtained after the hearing.

On the remand issue, we find that the case has not been
“improperly, incompletely or otherwise insufficiently developed."
ORS 656.295(5). Accordingly, we do not remand.

On the merits, we find the facts as follows: Claimant
compensably injured his low back in May 1977. He received a total
award of 64° for 20% unscheduled disability from Determination
Order and stipulation. Claimant saw Dr. Woolpert, his treating
physician, in June 1978 and then did not see him again until
December 1982. On December 21, 1982, claimant reported to Dr.
Woolpert that he had begun to experience an increase in back pain
as well as a recurrence of left leg pain. Dr. Woolpert opined:

"[T]he patient is having an aggravation
which I think is directly related to his
previous injury."

In January 1983, Dr. Woolpert stated:

"I am relying on the patient's description
of his increased activity on the job which
the patient states he has been having to do
more driving and use of equipment, compared
to before....This is what is' causing his
increased discomfort and increased symptoms
in respect to his back which has produced
at least a temporary worsening."

. In May 1983, Dr.AWoolpert referred claimant for another consulta-
tion. In the referral letter he noted:

"The patient'etill feel [sic] that 'there
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is still something wrong'. The patient is
a very pleasant and co-operative individual
but may be looking for a simple solution to
his problem which I suspect is not there.
He does have some narrowing at the 4-5 as
well as at the 5-1 area."

We find that Dr. Woolpert believed claimant's statements that
the low back condition was worse and that Dr. Woolpert found some
objective evidence to indicate that claimant's condition was worse.

Accordingly, we reverse the Referee's holding that claimant 
has failed to prove a compensable worsening. The Court of Appeals
has stated: '

"An aggravation claim based solely on a
claimant's statement that his condition has
deteriorated is statutorily insufficient.
Likewise, a medical report which only sets
forth claimant's statement that his
condition has deteriorated is

insufficient. At the very least, an
expression of opinion by the doctor that he
believes the claimant or that he finds
objective evidence from a medical . ., &« , .
standpoint to substantiate claimant's !
history is necessary."” Oakley v. SAIF, 63
Or App 433, 436 (1983). oo

vyl

In this instance, Dr. Woolpert not only indicates his belief in
claimant's history, but indicates that he has found objective evi-
dence to substantiate that history. Based on the uncontroverted
evidence from Dr. Woolpert, we conclude that claimant has proven a
compensable worsening.

ORDER

The Referee's order dated August 11, 1983 is reversed. SAIF's
denial dated February 2, 1983 is set aside, and the claim is
remanded to the SAIF Corporation for processing according to law.
Claimant's attorney is awarded $2000 for services at hearing and on
Board review, to be paid by the SAIF Corporation. '

m ‘
DENNIS M. BLOOMFIELD, Claimant - . WCB 82-07387
Peter Hansen, Claimant's Attorney January 31, 1984
Morrison, et al., Defense Attorneys Order on Review

Reviewed by Board Members Ferris and Lewis.

The ingurer requests review of Referee Shebley's order which
overturned its denial of claimant's right knee condition.
o Claimant injured his knee on June 28, 1982. The evidence
19d1ca§es that claimant initially injured his knee playing golf
with his son that day. The factual dispute is whether claimant

furiher injured his knee that same day stepping on a pallet at
work. ‘

On July 2, 1982 Dr. Dineen filed a Form 827 with the insurer
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in which he checked a box indicating that he believed claimant's
condition was work related. On the same form claimant described
the cause of his injury: "Stepped on pallet and twisted right
knee." Dr. Dineen voiced no other oplnlon on causation and never
mentioned cla1mant s golflng 1njury in any of his reports. Dr.
Dineen's report on causation is a bare oplnlon without any
explanat1on. The fact that only claimant's alleged on the job
injury is mentioned on the form indicates that Dr. Dineen did not
even consider the golfing incident in formlng his opinion. We
give Dr. Dineen's reports little weight in deciding whether
clalmant has proven the compensablllty of his knee condition.

The only other phy51c1an whose opinion appears in the record
is Dr. Pasquesi who examined claimant for the insurer. He recited

the history of ‘both the golfing injury and the pallet incident.
He then opined:

"(1) The cause of the patient's right knee
condition is undoubtedly that of a twist,
but when and how the twist occurred, I
cannot state....

"(3) I do not feel that the patient had a
pre-existing condition or at least one is
not documented and feel that some event,
either at Miller Brands or playing golf
probably caused the discomfort and that his
injury probably occurred on 6—28—82."

Dr. Pasquesi's report does not pos1t1vely link claimant's alleged
on the job incident with his knee condition. It merely indicates
that the on the job incident could have caused claimant's knee
condltlon.

The Referee felt that both phy51c1ans thought that the pallet
incident could have caused claimant's knee problem. He felt that
it was more likely that the golf incident played a more significant
role, but that the pallet incident contributed somewhat. He,
therefore, found the c1a1m compensable. We disagree. '

We find that claimant injured his knee in a twisting incident
while playing golf on June 28, 1982. There is insufficient
evidence to indicate that any incident at work on the same day
materially contributed to claimant's knee condition. Accordingly,
claimant has failed to prove a causal connection between his work
and his knee condition. The insurer's denial should be reinstated.

ORDER

The Referee's order dated June 3, 1983 is reversed. The
insurer's denial of July 9, 1982 is reinstated and affirmed.

——
=

—
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JUNIOR J. BRYAN, Claimant WCB 82-07423
Robert Hamilton, Claimant's Attorney January 31, 1984
SAIF Corp Legal, Defense Attorney Order on Review

Rev1ewed by Board Members Lewis and Barnes.

Claimant requests review of Referee Brown's order which upheld
the SAIF Corporation's denial to the effect that claimant's left
shoulder condition was not a compensable consequence of his June
1980 left arm injury.

In June 1980 claimant's left arm was injured when it was
‘caught between the rollers of a bag making machine. The resulting
crushing injury 4id not cause any fracture, but 4id produce nerve
damage. The compensablllty of this crushing injury to claimant's
arm is not disputed.

Clalmant testified that, as his arm was being pulled into the
rollers, he exerted quite a bit of force trying to pull his arm out
of the rollers. We find this testimony completely credible because
we think that any human being, in panic or near-panic, would
respond to such a situation in exactly the way claimant said he
did. _

It was almost two years later, after claimant had recovered
from his arm injury and returned to work, when the first medical
report was submitted documenting shoulder disability. SAIF then
sent claimant back to Dr. Casey, who treated claimant after his arm

injury. Dr. Casey opined there was no relationship between the
, J

orlglnal 1980 arm injury and claimant's 1982 shoulder disability:
"one finds it difficult to say that [the shoulder disability] was
caused by his crush injury to the hand.

i

Dr. Lilly expressed a contrary opinion:

"I think the complaint of the paresthesia
and numbness involving all of the fingers
and the left hand is most likely a result
of a traction type injury to the nerves,
that is probably the brachial plexus [which
is located in the shoulder]. This also
occurred at the time of his [1980] injury.

L3 L3

We agree with the Referee that much of the medical opinion in
the record is far from clear. For example, Dr. Casey seems to be
focusing on whether a crushing injury to the lower arm can cause
shoulder disability. However, we understand the pr1nc1pal thrust
of claimant's theory not to be that the crushing injury per se
caused shoulder disability:; but, rather, that his struggle to free
his arm from the rollers at the time of the crushing injury most
likely caused the shoulder disability. Although still not quite
hitting the nail on the head, Dr. Lilly's hearing testimony comes
the closest to reflecting an understanding of this theory and seems
to basically support it.

We find it totally reasonable and completely plausible that
claimant would have suffered a stretching injury in the brachial
Plexus area of his left shoulder as he was trying to pull his left
arm out of the machine rollers that were crushing it. We thus
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accept Dr. Lilly's opinion that claimant's current shoulder dis-
ability is causally related to his original arm injury.

ORDER

The Referee's order dated April 1, 1983 is reversed. The SAIF
Corporation's denial June 2, 1982 is set aside and this claim is
remanded to SAIF for acceptance and processing. Claimant's
attorney is awarded $850 for services before the Referee and $450
for services before the Board, to be paid by the SAIF Corporation.

RAYMOND BRYANT, C]éimant" | WCB 81-11454

Pozzi, et al., Claimant's Attorneys January 31, 1984
Lindsay, et al., Defense Attorneys . Order on Review

Reviewed by Board Members Lewis and Ferris.

The insurer requests review of Referee Neal's order which
modified the December 16, 1981 Determination Order by increasing
claimant's permanent d1sab111ty award from 240° for 75% unscheduled
permanent partial disability to permanent total dlsabllity benefits
for his compensable myocardial infarction. The insurer contends
claimant is not permanently and totally disabled because: (1) The
medlcal evidence in the record stating that claimant is permanently
and totally ‘disabled is outdated; (2) the OAR guidelines rate -
claimant's Class III impairment from his organic heart disease at
only 60% impairment of the whole person; (3) at times the medical
reports have indicated that clalmant may only be in the Class II
heart impairment category and Class II impairment equals only 30%
impairment of the whole person; (4) Mr. King, a vocational
rehabilitation expert, testified that given claimant's limitations

"and work experience, there were jobs that he could perform; and (5)
Mr. Woolley, from claimant's former place of employment, testified

that there might be a job as construction manager assistant that
claimant could perform.

Our review of the record shows that claimant's treating
cardiologist, Dr. Grover, found claimant to be in the Class III
category of organic heart disease and to be permanently and totally
disabled from performing any work at a gainful and suitable occupa-
tion.. Dr. Grover stated his opinion in March and April of 1981.
Claimant continued to be treated by Dr. Grover at intervals of
approximately three months, and Dr. Grover s opinion never changed.
The category of Class III means that claimant cannot walk more.than
one or two blocks on the level, climb one flight of ordinary
stairs, or perform the usual activity of daily living without
producing symptoms of his heart disease. We note that the AMA
Guides to the Evaluation of Permanent Impalrment rate a Class III
1mpa1rment as 50% to 75% 1mpa1rment.

At the insurer's request, claimant was examined by Dr.
Griswold, cardiologist, on June 23, 1981. Dr. Griswold recited
the following history:

"* * * Mr, Bryant is presently on the
following medicaton: Nitroglycerin, 100
tablets, lasts six to eight months, Dyazide
25 mg. daily, and a research medication
which Dr. Grover is giving him at Kaiser.
He definitely gets angina if he climbs one
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flight of stairs at a normal pace or lifts
15 pounds. He also develops angina when
exposed to excessively hot or cold weather
and at times may actually become somewhat
dizzy.

"He states that he is still under the care

. of Dr. Grover and is basically unchanged
for some months. His primary complaints
are those of angina and fatigue. He states
that he is even unable to fish anymore. He
mows his lawn, but in the following

manner: He has a self-propelling power
machine. He is able to mow the yard for

- 10-15 minutes at the slow setting of the
power mower and then must rest 30 minutes.
He continues this off and on until he
completes this job. He states he cannot

" vacuum the house or help his wife with
housework. He cannot spade in the garden
because of significant angina pectoris."”

Dr. Griswold concluded: "At the present time it would be my
medical opinion that Mr. Bryant is functional Class III, i.e.
symptoms on minimal physical activity." ‘

The chart notes from Kaiser Hospital (Dr. Grover) continue up
through March 15, 1982 and there is no indication that Dr. Grover's
opinion of the extent of claimant's disability changed during that
time. At hearing, claimant stated his condition has not changed
since that time and his uncontradicted testimony as to his limita-
tions and activities reflected as much. There is no contrary
medical evidence in the record giving the opinion that claimant is
not permanently and totally disabled. '

Further, when determining whether a claimant is permanently
and totally disabled, it is necessary to examine social and
vocational factors as well as physical impairment. Claimant was
63 at the time of the hearing. He has a high school education

with approximately two years of civil engineering courses. His
work experience has consisted of farm work, auto mechanics, auto
parts worker and millwright. He is unable to return to any gf
these former jobs. Claimant testified he has been told by his
doctor not to work. There is no evidence that he has refused any
vocational help from private or public sources, such as the Field
Services Division or the Vocational Rehabilitation Division.

Although Mr. King, rehabilitation counselor, testified that he
felt there were some jobs claimant could perform in the light work
category, we find Mr. King's opinion unpersuasive. At hearing, Mr.
King could not recall the severity of claimant's heart attack:
After being shown medical records, Mr. King admitted that claim-
ant's second heart attack was a massive anterior-wall myocardial
infarction requiring multiple defibrillations. Mr. King had not
interviewed claimant to determine his job skills, nor did he
administer any tests to determine claimant's aptitudes or
abilities. He knew nothing about claimant's employment history
other than the job captions used by claimant in filling out a job
application.
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Mr. Woolley, construction manager at claimant's former
employment, suggested that claimant could perform the duties of a
construction manager assistant taking phone calls, time keeping and
doing typical paperwork. However, Mr. Woolley testified that his
company has employed only one such assistant in the past two years,
that that individual had been laid off over a year ago due to lack
of work and his company has no prospects for any construction
contracts that would allow this job to again become viable. - He -
testified that the one assistant that was laid off suffered from no
disability, and that his company had never had an assistant in
construction who had disabilities.

We conclude that, on this record, where the medical evidence
is that claimant is permanently and totally disabled and there is
no contrary evidence, and where the possibility of claimant's
employment is speculative, at best, claimant has proven he is
permanently and totally disabled.

We affirm the Referee's order.
ORDER
The Referee's order dated February 4, 1983 is affirmed.

Claimant's attorney is awarded $600 for services on Board review,
to be paid by the insurer.

WILLIAM R. CARR, Claimant WCB 80-00053

Evohl F. Ma]agon Claimant's Attorney January 31, 1984
SAIF Corp Lega] Defense Attorney Corrected Order on Remand

. On review of the Board's order dated February 5, 1982, the
Court of Appeals reversed that order and remanded for entry of an

order awarding claimant additional temporary total disability
compensatlon.

Now, therefore, the above-referenced Board order is vacated,
and claimant is awarded additional temporary total dlsablllty com-
pensation from June. 5, 1980 until July 25, 1980, said compensation
to be paid in accordance with the rate prescribed by former OAR
436-54-212(2) (i), presently set forth at OAR 436-54-212(3)(i).

Claimant's attorney is allowed 25% of this additional ,
compensation as a reasonable attorney's fee for services rendered

?efori the Court of Appeals. Morris v. Denny's, 53 Or App 863, 866
1981

IT IS SO ORDERED.

e
————

RUSSELL E. COUSINS, Claimant WCB 83-02115
Virgil E. Dugger, Claimant's Attorney January 31, 1984
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members Ferris and Lewis.

The SAIF Corporation requests review of Referee Shebley's
order which overturned its denial of claimant's recurrent inguinal
hernia. . :

Claimant compensably injured his stomach in April 1982 lifting
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a "suitcase" of tools. Dr. Gustavson diagnosed a bilateral ingui-
nal hernia. Dr. Gustavson performed a bilateral herniorrhaphy in
May 1982. A Determination Order awarded temporary disability bene-
fits but no permanent dis sability benefits.

Claimant returned to welding, but the work was never as heavy
as he had done prev1ously. In November 1982 claimant again began
experiencing burning pain in the rlght gr01n. Dr. Brant, an
assoc1ate of Dr. Gustavson, diagnosed "recurrent right inguinal
hernia" and checked a box on a form indicating that the condition
was work related. A second hernlorrhaphy was then performed.
Following the second surgery, Dr. Gustavson oplned.

"On examination he was found to have a
recurrent hernia. He described no direct
incident that I am aware of as a cause for
this recurrence.... ‘ ‘

"I would think that this would have to be
treated as a new injury. His prognosis
should be good. I cannot state with
certainty why the hernia recurred."

SAIF sent the medical records to its consultant, Dr. Girod.
Dr. Girod reviewed the medical records and opined:
' "Individuals who are predisposed to
developing inguinal hernias are those who
recurrently increase their intra-abdominal
pressure. This can occur in persons with
chronic coughing, sneezing and constipation,
large amounts of intra-abdominal fluid and .
in persons who recurrently 1lift heavy. . ... ..
objects over long periods of time.... =

"The early recurrence of his right inguinal
hernia could have been the result of several
possible causes. It is possible that he did
not rest properly following his surgery in
May, and that the suture lines broke down
resulting in recurrent herniation. It is
also possible that the operation in May
simply failed to appropriately repair his
inguinal hernia. If either of these .
mechanisms were responsible for the recur-
rence of his hernia, then that recurrence
would be related to his initial hernias and
not the result of a new incident.

"It is also possible, however, that the
repair was adequate and that the claimant
did not break the suture lines by early
activity or other activity. If the claimant
was engaged in significant heavy lifting
between July and November, then it is
possible that that lifting could have
resulted in the recurrence of his right
inguinal hernia. To clarify this matter, I
would recommend obtaining a careful history
of claimant's work activities between July

and November."
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SAIF subsequently denied the recurrent hernia.

The Referee overturned the denial. He relied in part on Dr.
Brant's checked box. In addition he stated: ‘

"Finally, Dr. Gerod [sic] mentions several
possibilities and concludes that an accurate
history of claimant's activities between
July and November 1982 is needed to deter-
mine the etiology of his recurrent hernia.
I had an accurate and detailed history
presented to me at hearing and with the
benefit of that history conclude that claim-
ant's recurrent hernia more probably was
caused by the first operation than by any
new injury or incident. Accordingly, I
conclude that claimant has met his burden of
proof."

We disagree.

Dr. Girod's report speaks merely in terms of possibilities.
He stated that it was possible that claimant's recurrent hernia was
caused by the compensable injury, but he would need a complete his-
tory to decide. The fact that the Referee had a complete history
is inconsequential. The Referee is not a phy51c1an and, therefore,
should not attempt to predict what a physician's opinion would be
if he had the same informatidn as the Referee. Dr. Girod's expres-
sion of possibilities is not enough to establish causation even
with the history claimant gave at hearing. Dr. Brant's opinion,
- the only other op1n1on which links the recurrent hernia to the com-
‘pensable injury is totally conclusory, so we give it no weight.
-Accordlngly, we find that claimant has failed to sustain his burden
-of proving the compensability of his recurrent inguinal hernia.

ORDER

The Referee's order dated August 16, 1983 is reversed. SAIF's
denial dated January 12, 1983 is afflrmed and relnstated. '

MICHAEL G. CRAGUN, Claimant WCB 82-08199, 83-04525 & 82-11427
Flaxel, et al., Claimant's Attorneys January 31, 1984 '
Ather]y, et a] » Defense Attorneys Order on Rev1ew

Reviewed by Board Members Lewis and Ferris.

The SAIF Corporat1on requests review of those portions of
Referee Foster's order which awarded claimant's attorney a fee of
$1,200. The sole issue for review is whether the fee awarded
claimant's attorney is exce551ve.

The only issue resolved at the June 20, 1983 hearing in this
matter was whether SAIF, as insurer for Special Security
Investigators, was responsible for claimant's condition on the
basis of aggravation of his June 1980 injury, or whether SAIF, as
insurer for Wardrobe Cleaners, was- respon51ble for claimant's con-
dition on the basis of a new injury. SAIF denied both claims on
May 6, 1983 and 51mu1taneously requested that an order designating
a paying agent pursuant to ORS 656.307 be entered. Such an order
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was issued on May 13, 1983.

.SAIF argues that as the only issue to be determined at the
hearing was responsibility and, since the efforts expended by

claimant's attorney were minimal, the fee awarded by the Referee
was excessive.

We generally agree with SAIF's position, and it is unnecessary
to reiterate everything that has been: stated in other cases con-
cerning this question. See National Farmers' Union Insurance v.
Scofield, 56 Or App 130 (1982); Hanna v. McGrew Bros. Sawmill, 45
Or App 757 (1980);: Wilfred Pultz, 35 Van Natta 684 (1983). Claim-
ant's attorney's fee is reduced accordingly.

ORDER

The Refereefs order dated July 11, 1983 is affirmed in part
and modified in part. That portion of the Referee's order which
awarded claimant's attorney a fee of $1,200 is modlfled and in lieu
of that, claimant's attorney is hereby awarded a fee of $700. The
remainder of the Referee's order is affirmed in all respects.

STEVEN A. DRAKE, Claimant WCB 82-10048

Allen & Vick, Claimant's Attorneys January 31, 1984
Lindsay, et al., Defense Attorneys : Order on Review

Reviewed by Board Members Barnes and Ferris.

The insurer requests review of Referee Howell's order which
set aside its denial of claimant's aggravation claim.

Claimant suffered a compensable low back injury in April 1981.
After a period of conservative treatment, claimant was able to
return to regular work and rather strenuous recreat10na1 activi-
ties. Claimant contends that in September 1982, about 18 months
after the industrial injury, he fell while hunting and reinjured
the same area of his low back. The issue is the compensab1l1ty of
this incident and subsequent disability under the test of Grable v.
Weyerhaeuser, 291 Or 387 (1981).

The Referee found that: (1) Claimant's hearing testimony was

not credible; (2) medical opinions based on claimant's reports of
subjective symptoms were thus to be discounted; and (3) neverthe-

less, claimant had establlshed the compensablllty of his aggrava-

tion claim. We agree with the Referee's first two conclusions; we
disagree with the third.

Claimant's vocational and recreational activities before the
September 1982 hunting incident suggest a complete recovery from
the April 1981 industrial back strain. Claimant's activities in
October 1982, as depicted on surveillance films, suggest that any
incident that occurred the prior month while hunting did not cause
any disability. But even if there was a worsening of claimant's
back condition in September 1982, we find no persuasive evidence
that the April 1981 industrial injury was a material cause of any
worsening, as required by Grable.

ORDER -

The Referee's order dated March 4, 1983 is reversed. The
insurer's denial dated October 20, 1982 is reinstated and affirmed.
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BETTY FISHER, Claimant ' ' . WCB 81-05805
Coons & McKeown, Claimant's Attorneys January 31, 1984
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members Lewis and Ferris.

The SAIF Corporation requests rev1ew of Referee Seymour's
order which set aside its June 19, 1981 denial. SAIF contends
that the Referee erred in setting aside its denial and, ’
alternatively, that the attorney fee awarded by the Referee is
excessive. ' '

Claimant began working for Lane County Department of
Assessment and Taxation in 1977. Claimant performed well in her
job and advanced to the position of Clerk 2 after a short period
of time. Claimant's initial merit ratings were above average.

*In 1979 claimant's supervisor left and was replaced by a Ms.
Fetsch. In 1979 Ms. Fetsch gave claimant an above-average merit
rating and praised her performance.

In January 1980 claimant was suspended from work for ten days
without pay for alleged abuse of sick time. Claimant had left work
on January 15, 1980 to go home to care for a sick child. When
claimant failed to show up- for work the next day, claimant's super-
visor called claimant at home and was apparently informed by claim-
ant's son that claimant had gone to Portland the day before and
would not be back until that evening. Despite this incident,

claimant received another above-average merit ratlng from Ms.
Fetsch in 1980

. Sometime in late 1980 claimant began to feel that she had not
been given an adequate opportunlty to advance in her job. She
believed that other employes who had been working for the agency
for-shorter periods of time were getting better assignments.

, In late 1980 clalmant was given permission by her employer to
work the "4/10" schedule (four days per week, ten hours per day),
rather than the regqular five day per week, eight hours per day
schedule. It was reported to the employer by other employes that

there was a suspicion that on several occasions claimant had worked
less than the required ten hours per day. Based on this suspicion,
claimant was suspended from work on February 24, 1981 for two weeks
without pay. Claimant filed a grievance as a result of this action
and apparently prevalled.

Approx1mately one month after her suspension, claimant
telephoned Dr. Church and complained about headaches she was
experiencing. Claimant had beén treating with Dr. Church since
1978 when she suffered hives which had been aggravated by stress
related to a divorce proceeding. In 1980 Dr. Church treated
claimant with Soma compound (a muscle relaxant) for tension and
anxiety related to difficulties she was having with one of her
‘neighbors.

Dr. Church's chart notes indicate that claimant was suffering .
from "stress" headaches which were sucessfully treated with
Tylenol, Soma Compound and reassurance. Claimant apparently

informed Dr. Church that she felt her headaches were related to the
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gr1evance she had filed against her employer. Claimant testified
that she began suffering from headaches in December 1980 or January
1981. She stated that the headaches occurred during the time she
was at work but that there was nothing regular about when they
occurred. Claimant also stated that she “dldn 't have them very
much" during the weekends.

On March 23, 1981 claimant was given her regular merit evalua-
tion. Claimant's overall rating was average to above-average. It
was noted that she had problems with attendance and observance of
work hours.

On April 13, 1981, claimant saw Dr. Church and complained of
continued headaches. Vo by

On April 14, 1981 claimant gave notice)to her, employer that
she was going to accept an employment offer that grew out of a
previous job interview. Claimant indicated that her last day of

employment would be April 24, 1981.

On April 17, 1981 claimant filed a Form 801 with her employer
alleging that harassment by her supervisor had caused emotional
distress and resulted in headaches. Claimant thereafter left her
employment with Lane County and proceeded to her new job.

On June 19, 1981 SAIF denied the claim.

In a brief note dated October 16, 1981, Dr. Church reported
that she had seen claimant on: April 13, 1981, that claimant was
complaining of headaches and that Tylenol and muscle relaxants had
been prescribed. Dr. Church stated that claimant had expressed

the feeling that her headaches were related to the‘grievance
process going on at work. Dr. Church adopted claimant's statement
concerning the cause of her headaches.

At the request of the insurer claimant was examined by Dr.
Holland, a psychiatrist. Dr. Holland reported that claimant was
feeling depressed and that she had been unfairly dealt with in
relation to her grievance and separatlon from her employment with
Lane County. Dr. Holland stated:

"When I asked Betty what her goals were for
legal assistance, she responded she was not
sure, but for the first time in her life
she felt she was the victim of very unfair
treatment."

Dr. Holland concluded:

"[Claimant] seems to be a reasonably

healthy person psychologically, who has
been involved in an employment situation
which seems to me can be best understood
from the format of a grievance process."”

The Referee indicated that the demeanor of the witnesses left
one with the impression that there was a personality clash between
the parties which had perpetuated a vendetta. The Referee
concluded that claimant had established the compensability of her
claim. We accept the conclusion the Referee drew in relation to
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his observation of the witnesses:; we disagree on the issue of
compensability.

A review of the entire record leads us to the conclusion that
this claim was basically filed by the claimant in retaliation for
what she perceived to be unfair treatment at the hands of her
supervisor. The timing of the claim, the events which occurred
prior to the claim being filed, Dr. Holland's statements and
conclusions and the Referee's observations of the parties at the
hearing all lend support to this conclusion.

We do not find any medical evidence supporting compensablllty
to be particularly convincing. Edwin Bolliger, 33 Van Natta 559
(1981). In point of fact, the only evidence which does support
compensability is Dr. Church's brief letter of October 16, 1981.
However, it is quite apparent that Dr. Church is doing little more
than repeating what claimant had told her was the cause of her
headaches. 1In view of claimant's motive for filing this claim,
such statements must necessarily be viewed with skepticism. In

short, we are not convinced that claimant actually suffers from any
work-related condition other than hurt feelings. Olive B. Elwood,
35 Van Natta 205 (1983). That being the case, we find that she has
not established the compensability of her claim.

ORDER

The Referee's order dated October 25, 1982 is reversed. The
SAIF Corporation's June 19, 1981 denial is reinstated and affirmed.

T T T ]
e

PATRIC S. HARKINS, Claimant WCB 82-08607

Royce, et al., Claimant's Attorneys January 31, 1984
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members Lewis and Ferris.

The SAIF Corporation requests review of Referee Leahy's order
which modified the August 16, 1982 Determination Order by -
1ncrea51ng claimant's award of permanent disability benefits from

15% permanent partial disability to permanent total disability for
his brain injury.

On May 6, 1981 claimant suffered a compensable concussion when
he was knocked to the floor, became unconscious and subsequently
experlenced two ep11ept1c seizures., Claimant has suffered from
epilepsy since chlldhood. However, it had been controlled to an
average of four or five seizures a month prior to this incident.
After his injury, his epileptic seizure disorder was severely
worsened. He testified to having selzures almost daily, requiring
greatly increased amounts of medication with varying side effects.
Addltlonally, the injury caused a post—concuss1on syndrome. There-
fore, in addition ‘to ‘claimant's daily seizures, which can leave him
fatigued from eight to twelve hours, his problems now include
inability to focus his eyesight, poor memory, inability to concen-
trate, nausea and affected hearing. He has severe and frequent
headaches. He has been left with a slight decrease of his senses
~in the entire left side of his body with regard to pain, tempera-
ture, proprioception and vibration. He has coarse nystagmus at the
extremes of lateral gaze and brief fine nystagmus on superior gaze.
He has decreased facial sensation on the left and his speech is
slightly slurred. . -92-




Claimant attempted to return to work in July 1981. However,
he testified that on his return he found he had forgotten how to do
his job. He had been acting as an assistant to the director of the
Loaves and Fishes program in Portland. He found '‘he was unable to

do the daily paperwork that was required. They allowed him to
forego the paperwork and try to work on a one-on-one basis as a
counselor, but, eventually, they had to discontinue his services
after three months. Since that time he has had no gainful employ-
ment and his days consist mainly of volunteer work as he is able at
the Union Gospel Mission. ,

His treating neurologist, Dr. Olmscheid, when questioned
whether claimant could find gainful employment, replied, "I think
the patient, first of all, is a very resourceful individual. I
think that he could probably find some variety of gainful employ-
ment. Whether or not that's a practical consideration is open to
question." The doctor ruled out any work except "some variety cf
sedentary work prov1d1ng that the circumstances were appropriate.
The "circumstances" are that claimant has to be able to find an
employer with a sedentary job who would be willing to countenance
repeated grand mal seizures during the work day, who would under-
stand that often during work claimant would be lethargic as a
result of his seizures, who would understand absences from work
due to his condition, who would not be disturbed by the unreli-
ability of data generated by claimant due to confusion and memory
loss, who would be w1111ng to allow claimant to take a rest period
during the day and, in the words of Dr. Olmscheld, who would take
the risk of "poor publicity" if claimant was to experience an
" epileptic seizure while at work.

Besides working for Loaves and Fishes and the Union Gospel
Mission, claimant's only work experlence has been working one
summer as a janitor in his parent's church. He worked five days as

a janitor at another job, but was fired because he had a seizure.
Although claimant is young at the age of thirty and intelligent, we

find that given his extreme medical condition, his severely limited
pre~-injury work experience, and the resulting extreme limitations
on any work that he might now be able to perform, the Referee
correctly awarded permanent total disability benefits to claimant.
We, therefore, affirm his order.

ORDER
The Referee's order dated June 17, 1983 is affirmed. Claim-
ant's attorney is awarded $600 for services on Board rev1ew, to be

paid by the SAIF Corporation.

e e e ————————————
—
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LEONARD B. HURTT, Claimant WCB 82-09970
Rolf Olson, Claimant's: Attorney January 31, 1984
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members Lewis and Ferris.

The SAIF Corporation requests review of that portion of
Referee Danner's order which set aside its denial of claimant's
aggravation claim for his low back condition. Claimant
cross-requests review of that portion of the order which found the
effective date of reopening was December 22, 1982.

The Referee found claimant had carried his burden of proving
a worsening of his condition. We disagree.

Claimant initially compensably strained his lumbar spine on
March 2, 1980. The evidence indicates the lumbar strain was super-
imposed on degenerative arthritis and degenerative disc disease at
L5-S1. A myelogram showed a small L-3, L-4 defect. All treatment
was conservative. Orthopaedic Consultants evaluated claimant and
rated his permanent impairment, attributable to the industrial
injury, as mildly moderate. The claim was closed by Determination
Order dated February 19, 1981, which awarded him 64° for 20%
unscheduled permanent part1al d1sab111ty.

On March 30, 1982 claimant enrolled in a vocational rehabili-
tation training program. In mid-August 1982, approximately one
month before the'program was due to conclude, claimant complained
of low back and leg pain. The vocational rehabilitation
counselor's notes document these complaints which apparently
forced claimant to miss two days of training. Claimant was able
to complete the program as scheduled on September 30, 1982.

On August 23, 1982 claimant first began treatments with Dr.
Burdell, a chiropractor. Dr. Burdell diagnosed "suggested LS
compression and degeneratlve dlsc dlsease with grade II bilateral
sciatica more marked on the left. He offered no opinion regarding
causation. Late in March 1983 Dr. Burdell did conclude claimant's
lumbar and leg pain was a result of his industrial injury.

Dr. Burdell referred claimant to Dr. Donald T. Smith, a
neurologist. Dr. Smith examined claimant, for the first and only
time, on December 21, 1982. Dr. Smith. believed claimant's symptoms
could readily be explained by the extensive nature of his lumbosac-
ral degeneration and/or disc protrusion at the L4-5 level. He
opined that claimant was nearly, if not completely, incapacitated
by his current condition. Dr. Smith felt the claim should be
reopened and that a complete set of lumbar spine x-rays, a CT scan
and probably another myelogram were in order.

In flndlng a compensable aggravatlon, the Referee was
persuaded by the "strong statements" of Dr. Smith. These
statements were contained in a letter dated May 9, 1983:

L £ would be my opinion that the
patient's injury of 3 March 1980, produced
a severe aggravation of his previous lumbo-
sacral osteoarthritic condition, resulting
either in frank dlscal protrusion at the
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L4-5 level and/or rendering symptomatic
those areas of the lumbar spine with resul-
tant chronic pain as a result of tissue
irritation, inflammation and possible nerve
compression. ‘

"On the basis of the acute onset of the
patient's history, the possibility of
significant protrusion as the immediate
cause of his pain is certainly probable.
Insofar as his degenerative disc disease
being the cause of his postinjury pain, I
do not believe that the history suggests
the patient was in fact having intractible
pain problems prior to the injury in
question. Insofar as the hastening or
worsening of the underlying degenerative : ' -
disease, on the basis of clinical impres-
sion, the injury of 3 March 1980, rendered
the condition "severely symptomatic" and
therefore has produced a worsening.

"Although this issue seems to come forward
constantly, I believe there is little '
question within either the orthopedic or
neurosurgical literature that most
responsible physicians would agreelthat‘ f
trauma superimposed on the presence of |
degenerative changes of joints and other

tissues and structures is extremely likely
to worsen that condition particularly as it
refers to a progressing and/or intractible
pain condition...."

Claimant was reexamined by Dr. Wilson, a neurologist, on
October 4, 1982. Dr. Wilson had last examined claimant on
December 15, 1980. Based on claimant's history, Dr. Wilson felt
claimant had sustained an exacerbation of his chronic lumbosacral
strain resulting in some increase of his symptoms. Dr. Wilson
found claimant to be medically stationary. Dr. Wilson concluded
that claimant's condition was related to his industrial injury, but
was only a temporary flare-up. Dr. Wilson's statements indicate
that claimant's condition did not actually worsen, but he merely
experienced the fluctuations which can be expected in a person with
a 20% unscheduled disability award.

The medlcal evidence on the question of whether claimant has
proven a compensable worsening is conflicting and we flnd no
opinion more convincing than the other. Dr. Smith's "strong"”
statements are counterbalanced by the contrary statements of Dr.
Wilson, the physician who examined claimant both before and after
the last award of compensation. '

In addition, in March 1983 claimant was examined by another
neurologist, Dr. Cruickshank. It was Dr. Cruickshank's opinion
claimant had not suffered a material worsening of his condition
because of the industrial injury. The doctor felt claimant's
complaints were related to his underlying arthritic and
degeneratlve dlsc disease.
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As further support for his finding, the Referee referred to
claimant's subjective complaints and statements which were made to
his vocational rehabilitation counselor. We do not find these
statements persuasive. It is not surprising to us that claimant
would occasionally experience flare-ups of excruciating back pain.
He had incurred a mildly moderate permanent impairment to his low
back which had resulted in a 20% permanent partial disability
award, and was suffering from degenerative disc disease and osteo-
arthritis. This prior award contemplates recurrent fluctuations of
symptoms. Harmon v. SAIF, 50 Or App 121, 126 (1981):.Jo Wanda
Orman, 35 Van Natta 650 (1983).

Furthermore, we note the Referee did conclude that claimant
was guilty of some manipulation of his claim, After claimant
testified that he had experienced no back pains prior to his 1980
industrial injury, he was confronted with medical reports which

contained histories of his complaints of chronic low back pain
since 1955. '

Because we are not persuaded by the medical evidence nor by
claimant's testimony, we conclude claimant has failed to carry his
burden of proving a worsening of his condition since the last award
of compensation. : '

Since we reinstate the denial, the issue of the correct date
for reopening is moot.

ORDER

The Referee's order dated June 24,.1983 is reversed. The

SAIF Corporation's denial dated March 24, 1983 is reinstated and
affirmed. '

—_———m ———
ARLISS D. INGRAM, Claimant , WCB 82-06472
Kenneth D. Peterson, Claimant's Attorney January 31, 1984
Schwabe, et al., Defense Attorneys Order on Review

Reviewed by Board Members Lewis and Ferris.

Claimant requests review of Referee Menashe's order which
upheld the employer's denial of claimant's carpal tunnel syndrome.
Claimant argues that the Referee erred in upholding the denial. She
also argues that the Referee erred in excluding certain documents
pursuant to OAR 436-83-400(3) and (4), the ten day rule.

On the evidentiary issue, we reverse. Eleven days prior to
hearing, claimant's attorney telephoned both opposing counsel and
the Referee and read to them proposed exhibit 13 which claimant's
counsel had just received from a physician. Claimant's attorney
thereafter mailed the exhibit which was received by opposing
counsel and the Referee prior to the hearing in this matter. A
second exhibit, proposed exhibit 14, was generated in response to
exhibit 13. It was submitted within ten days prior to hearing.
The Referee excluded both exhibits saying:

"Without any cogent explanation for the
lateness of the reports, the objections to
Exhibits 13 and 14 are sustained.”

After reviewing the record, we conclude that the Referee abused his .
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discretion in declining to consider exhibits 13 and 14. Claimant
- did not receive exhibit 13 until eleven days prior to hearing. . He
immediately telephoned opposing counsel and the Refereee and
attempted to put them on notice that he intended to rely on that
report. - He then sent copies. In addition he solicited a report
from another phys1c1an in response to exhibit 13. While that
'report was not even in existerice ten days prior to hearing, it was
submitted prior to the actual date of hearing. It is apparent that
claimant's attorney was not playing litigation games. Rather, he
was attempting to comply with the spirit of the ten day rule by
making sure that both opposing counsel and the Referee had notice
'of exhibits upon which he intended to rely. Balancing this

~agency's fact finding mandate against its policy of minimizing game
Playing designed to obscure the search for truth, we conclude that
the Referee abused his discretion in declining to admit exhibits 13
and 14. Accordingly, we consider those exhibits in our review of
the case. ' ’

On the merits, we reverse the Referee's order.

Claimant began working as a potato inspector on February 1,
1982. Within two weeks of that date, claimant began to experience
numbness and tingling in her right. hand. She had never before
experlenced ‘such symptoms. She was diagnosed as having bilateral
carpal tunnel syndrome, right worse than left. Her treating
physician related the onset of carpal tunnel symptoms to her work
activity. The SAIF Corporation referred claimant to Dr. Peter
Nathan for an evaluatlon. Dr. Nathan opined:

"She noted the onset of her symptoms within
a few days of commencement of employment at
Lamb Weston in her capacity of a Utility
III worker. It does not seem reasonable
that this work activity is either the cause
of the underlying disease nor significantly
responsible for the symptoms."

Based on the medical evidence, the Referee found that
claimant's work activity was the major contributing cause of her
symptoms. We agree with that finding and adopt it.

The Referee held, however, that the carpal tunnel syndrome was
not compensable because claimant had failed to prove a worsening of
the underlying condition as he believed the Supreme Court required
in Weller v. Union Carbide, 288 Or 27 (1980). Since the Referee's
order, the Court of Appeals has made it clear that the Weller
requirement that a claimant prove a worsening of an underlying con-
dition does not apply when the claimant has not previously sought
medical attention for the underlying condition. Wheeler v. Boise
Cascade, 66 Or App 620 (1984). Because we find that claimant was
asymptomatic prior to her work exposure, we conclude that claimant
does not have to prove a worsening of her underlying condition.

Because Weller does not apply to this case, and because we
find that claimant has proven by a preponderance of the evidence
that her work activities were the major contributing cause of her
symptoms, we reverse the Referee. BSAIF's denial should be set
aside. ‘ :
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ORDER

The Referee's order dated May 20, 1983 as amended by his order
on reconsideration dated July 8, 1983 is reversed. The denial
dated July 6, 1982 set aside and this claim is remanded to the SAIF
Corporatlon for acceptance and proce551ng according to law. Claim-

ant's attorney is awarded $2000 for services on Board review, to be
pa1d by the SAIF Corporation.

s
———t

WILLIAM B. JOHNSON,‘C1aimant ' WCB 81-11060
Ringo, et al., Claimant's Attorneys January 31, 1984
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members Lewis and Ferris.

The SAIF Corporation requests review of Referee Quillinan's -
order which modified the November 16, 1981 Determination Order by~
increasing claimant's permanent disability award from 96° for 30%

permanent partlal disability to permanent total disability benefits
for claimant's brain injury.

SAIF contends that claimant is not entitled to an award of
permanent total disability because his impairment is only of a
moderate degree and precludes him only from jobs involving
dangerous machinery or complex tasks. Second, SAIF contends that
~claimant has not met the requirements of ORS 656.206(3) in that he
has voluntarily retired and has not made any real effort to find
work. Claimant has cross-appealed the Referee's order contending
that the effective date of his permanent disability award should
be July 14, 1981, the date when his treating physician, Dr. Knox,
determined that claimant was medically stationary.

On April 29, 1980, claimant was in a compensable motorcycle
accident in which he sustained a skull fracture and cerebral
contusions among other injuries. He was left with severe memory
defects, severe headaches, emotional distress and depression. At
the time of hearing claimant was 55 years old. Although attending
school only to the sixth grade, claimant has obtained a GED and a
community college degree in engineering technology. At the time

of his injury, he had been employed for eighteen years as a labora-:

tory technician at Oregon State University where he assisted
chemical engineering students with their research projects. His
background includes other job skills of watch repair, jewelry store
owner, baker and restaurant and hotel management.

Prior to the injury, claimant suffered from dyslexia, a condi-
tion which interferes with reading and writing. Claimant compen-
sated for this problem by developing an excellent verbal and visual
memory. He also suffered from rare incidents of syncope with

asscciated left-sided blindness. His employer at OSU had a cot
nearby that claimant could use if he felt he was going to black

out. Claimant also has a defective heart valve which was not
limiting.

In August and September 1980, Dr. Ackerman, psychologist,

examined claimant during three separate appointments. His report
states clalmant s complaints:

"Mr. Johnson experiences throbbing,
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bihemispheric, headaches which bring tears
to his eyes, sweating, and intense feelings
of frustration. He believes these
headaches are brought on by 'thinking.' He
recognizes that events about which he
becomes emotionally distressed usually
result in intense headaches . . . Mr.
Johnson experiences disruptions in his sense
of flow of time, sequence of events, and
whether he's done something, heard about it,
and cannot recall whether this was something
from the distant past, recent past, or even
a fantasy. He states that people tell him
that he's said or done things recently and
he cannot believe, for, 'that's just not
like me.' He experiences a lot of difficul-
ties with expressive language functioning,
frequently being unable to name people or
common objects . . . He complains of being
more depressed these days, states that when
he's aware he feels motivation, often feels
well enough, but cannot persist in directed
activity because of lapses of concentration,
and the frequent fatigue and headaches. At
times, 'I find myself sitting in front of
the t.v. I wonder what the hell I'm doing
here? 1 tell myself, get busy.' ‘Or I'll
take the calf out.and tie her up, thought I
fed her and turned her loose, then go out
the next day and she's still tied up and
she has no food. I forget to feed the
chickens. I sit at home and think about my
job, and I'm sure I can do it. I check in
at the lab twice a week, and then I meet
students I've known for a couple of years
and I can't think of their names. I try to
remember the project we've been working on,
and I can't remember the basis for their
study. I knew all this before. I'm afraid
if I go back to work I won't be able to do
the work and I might hurt someone.'
Associated with the headaches is a lot of
dizziness and periodic nausea. His stomach
often feels upset. And the man frequently
feels fatigued." '

Dr. Ackerman's Neuropsychological Evaluation contains.the
following statement:

"On the Rey Auditory-Verbal Learning Test the
patient produced a flattened learning curve
that reached an asymptote at 50% the level we
would expect with an undamaged brain.
Long-term recall was extremely poor, with
prompted recognition was at 50% of the level
we would expect. These results indicate
serious auditory learning and recall diffi-
culties, but with accessing and retrieval

problems even more serious than memory
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problems . . .Immediate and medium term
visual memory recall shows moderate impair-
ment, while interposing visual distractions
results in moderately severe loss of access
to stored material . . . Tasks requiring
sequential mental operations, especially
those involving double tracking, like
reversing months, doing serial subtraction,
are very difficult for this man. He required
25 seconds to subtract 7 from 100, and after
90 seconds had done three gerial '
subtractions. Simple, over-learned sums and
differences at times are inaccessable to him;
'9~7.. What? (counts on his fingers) I'm
blank.'

"Again Mr. Johnson asserts that he always was
very good at mental calculations and seenred
genuinely perplexed at the amount of diffi-
culty he now has doing specific, sequential
mental operations.

"Fine visual analyses are slowed and
impaired. Embedded fingers, shadow shapes,
are slowly and incorrectly perceived. The
cortical visual analyses of complex figures
seem moderately impaired at this time . . .
At times he has aphasic lapses in under-
standing of words or concepts, and at other
times forgets important data, but when he
can momentarily understand and remember the

components, he can do the processes. 1I'd
conclude that higher order abstract
reasoning is quite intact, though he shows
significant problems with momentary concen-
tration and recall, indicating a variable
acoustic-mnestic aphasia, as well as momen-
tary visual agnosias, and other accessing
difficulties to both visual and auditory
information . . . In testing
visual-positional sense, I note a strong
tendency towards echopraxia. About a third
of the time he cannot suppress the immedi-
ately, echopraxia response, though he tends
to self-correct immediately thereafter. He
avoids echopraxic 1m1tat10n with difficulty."”

Regarding claimant's emotional status, Dr. Ackerman reported:

"I think some of his dramatic frustration
and hopelessness as well as the intensity
and mode of onset of his headaches reflect
a psychophysiological reaction to stress
and frustration. But I think the core
problem is one of the head injury which
limits his ability to cope cognitively as
well as physically." '

Dr. Ackerman concluded:
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“I find significant attention and concentra-
tion problems in this man that are consis-
tent with a head injury causing generalized
cerebral dysfunction, but affecting more
significantly temporal-parietal occipital
cooperation. There are some mild pre-motor
signs though the most significant problems
are with visual and auditory attention,
learning, recall, and sequential mental
operations . . . I would attribute at least
~ 75 percent of his difficulties to brain
dysfunction and no more than a quarter of
his difficulties to functional, psychologi-
cal factors. I have no doubt that stress
increases his fatigue, distractability, and
psychosomatic reactions."

In June 1981, claimant was evaluated at the Callahan Center.
Testing revealed marginal reading ability with dull or low normal
verbal aptitude, low borderline numerical reading, low average
perceptual abilities, motor coordination and finger dexterity, and

borderline ability and manual dexterity. Claimant qualifies for
only one occupational pattern. Claimant's overall intellectually
efficiency as measured by the Wechsler IQ scale was average, but
claimant had difficulty with tasks requiring attention, concentra—
tion and recall.

Dr. Johnson, Callahan Center psychologist, summed up
claimant's job status in this way:

"Conversation with Mr. Johnson indicates
that he would likely be willing to consider
and explore the possibility of
re-employment, although to a large extent,
in his own words, he had resigned himself
to retirement. Given his problems and
circumstances, his resignment is not
difficult to understand. In view of the
patient's impaired memory, and his
inability to attend and concentrate, plus
the possibility of petit mal seizures, it
is questionable that Mr. Johnson would be
able to perform in most job settings. As
he points out, he would need a job where he
doesn't have to think . . . As to the
question of return-to-work, the patient's
subtle combination of problems would appear
to make return to work planning difficult
if not impractical. Although he apparently
has a number of skills to draw from, each
.would appear to depend upon ability to main-
tain a mental set, attend and concentrate.
In the final analysis, vocational plans
would have to involve non-intellectually
demanding activities and be assessed on the
job."

After receiving the Callahan Center reports, a Field Services
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Division representative determined ". . . that it is not feasible
to provide you with our services at this time. If, at a later
date, improvement in your cond1t10n occurs, I will be happy to
provide you with assistance." A few days later, claimant decided
not to pursue vocational assistance at that time with the Field
Services Division. '

In July 1981, Dr. Knox, claimant's treating neurologist,
stated that claimant could not return to his Jjob at Oregon State
University because of his memory impairment.

Dr. Ackerman re-evaluated claimant in September and October
of 1981. Dr. Ackerman noted claimant's complaints: :

‘“The core of Mr. Johnson's complaints seems
a profound impairment of memory where he
constantly loses his focus of attention and
point in conversation, can't keep the order
of events straight so that an hour seems.
like a week ago, or a month ago seems llke
a few minutes ago. He asserts that he
contlnues to mislay things, gets confused
on progects, lose his order sequence, and
live in a t1me—dlsrupted, disjointed world
of great memory defect. He even expressed
the idea that he can't remember his present
wife prior to his hosp1ta11zat10n. although
he's told by friends that he's known her
for years.

"I1'd summarize Mr. Johnson's memory
complaints by saying that he seems to 11ve
in a little sliver of time around the
present where each new memory seems to
displace the previous memories, and all
previous memories seem equally recent and
probably as he retrieves them in a Jumbled,
t1me-dlsrupted order.

I talked to Mrs. Johnson alone, and she
reports about the same problems with Mr.
Johnson's memory as he describes . . .
Regarding his daily behaviors, she reports
that on old, highly practiced, manual tasks
he does adequately. But given a project
that he's attempting to organize and
complete, he seems to be unable to plan and
execute the whole sequence. The
decision-making, remembering, sequencing,
and follow up seems more than he can handle
and he doesn't get his action plan going.
She notes that if he's told more than two
things at a time he gets mixed up or
forgets."

On his neuropsychological evaluation, Dr. Ackerman reported:

"Some improvement in claimant's overall
condition while noting the continuing prob-
lems with memory, expressive language and
comprehension. All of which demonstrated
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an overall level of moderate impairment of
intellectual functioning. Mr. Johnson has
significant defects of memory in respect to
learning, retention, and retrieving.
Immediate recall is impaired, but with any
intervening, distracting task the client
appears to suffer a severe inability to
retrieve information and a lot of contamina-
tion of material presented early and
material presented later. Overall, it
appears that his memory has deteriorated
significantly over the past year . . . I

believe he suffers a moderate defect of
memory due to organic factors, but his
severe to profound apparent defects of
memory are due to emotional factors . . .
Emotionally, Mr. Johnson has shown a
gradual increase in elevation of his MMPIs
over repeated testings, and the profile
looks more chronically psychoneurotic with
a gradual increase in signs of discomfort
in the form of mild-moderate level of
chronic anxiety, depression, and multiple
somatic and cognitive complaints.”

Dr. Ackerman concluded claimant was retrainable and employ-
able on an organic basis, but when considering his psychologlcal
status, Dr. Ackerman thought the probability of claimant's success-
ful return to work or becoming rehabilitated was poor. Due to
memory lapses and inability to concentrate, claimant was
potentially dangerous to himself and others if distracted whlle
operatlng or using certain types of dangerous machinery. "His

organlc brain status renders him employable, emot1onally and
practlcally speak1ng I doubt that he'll work agaln.

In December 1981, Dr. Knox indicated his agreement with Dr.
Ackerman's assessment.

Clalmant was referred to Dr. Holland, psychiatrist, by the
insurer. Dr. Holland referred claimant to Dr. Lewinsohn,
psychologlst,_for testing. In Dr. Lewinsohn's opinion, claimant
could be expected to experience difficulties in every day situa-
tions requiring short and long term memory, and the amount of
information claimant could simultaneously grasp was limited..
Claimant also experlenced significant difficulties with masterlng
sequences of events. Dr. Lewinsohn concluded claimant had a “very
serious and generalized memory disorder extending to all modalities
and involving attentional, short-term and long-term memory pro-
cesses.” "One might expect," he stated, "this man will find it
very difficult to perform in occupatlonal situations which do not
1nvolve highly over- -learned routines in very familiar surround-
ings."

Upon rece1v1ng Dr. Lewinsohn's report, Dr. Holland agreed that
‘neuropsychological testing documented 51gn1f1cant impairment of the
central nervous system functlonlng on an organic basis. He noted
Dr. Lewinsohn's comment -that "it would be most difficult for Mr.
Johnson to perform in an occupat1ona1 setting whlch was not

extremely familiar and repetitious in its nature."” Dr. Holland did
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not agree with Dr. Lewinsohn that claimant's depression was in need
of treatment. Dr. Holland felt claimant experienced moderate
impairment of the central nervous system functioning, but be11eved
that he was capable of performing some vocational activity where
"he would not be required to perform complex and varied tasks which
require the retrieval of a great deal of short-term memory . . . I
do not see him returnlng to vocational activity for the simple

reason that he 1s very contented with the situation in which he
flnds himself.

In December 1982, Dr. Knox reported that claimant continued to
complain of recurrent intermittent episodes of dizziness as well as
continuing problems with recent memory. "It is my opinion that the
patient is totally and permanently disabled because of his condi-
tion and is unable to return to gainful employment, primarily due
to his severe recent memory defect well-documented by repeated
psychological testing.”

Our review of the medical evidence shows that, with the excep-
tion of Dr. Holland, all the doctors consider claimant's mental
capacity to be severely impaired by a combination of organic
factors, as well as by emotional, psychoneurotic reaction. Claim-
ant did midke only one attempt to return to work when he contacted
his former employer at OSU, but there were no openings.

ORS 656.206(3) requires workers to make reasonable efforts to.
seek work. Given claimant's age at 55, his inability to return to
any of his previous employment, his preexisting condition of black
' out episodes which apparently have become more frequent in recent
years, his greatly reduced writing and mathematlcal ability, his
preexisting dyslex1a, and his severe loss of mental capacity in the
form of impairment of memory and attention span along with
resulting emotional problems, such as depres51on, frustration and
disorientation, precluding employment in all but the very simplest
activities, we cannot say, given claimant's mental difficulties and
‘emotional status, that claimant is not motivated or that it would
be anything but futile for claimant to seek work. As the Referee
noted, all the'doctors, with the exception of Dr. Holland, found
claimant to be motivated, but also to be realistic in assessing his
probabllltles of re-employment. Field Services Division determined
that it would be useless to provide job services to the claimant.

Based on the above, we find that the Referee's thorough and

well-reasoned order granting claimant permanent and total disabil-
ity benefits should be affirmed.

, The'Referee did not indicate in her order a specific date that

claimant's award of permanent total disability benefits should com-
mence. Our review of the record indicates that Dr. Knox, claim-
ant's treating neurologist, found claimant permanently and totally
disabled when he was last seen on October 21, 1982. We find that
clalmant s permanent total disability benefits should be effective

from that date and modify the Referee's order accordlngly.

ORDER

The Referee's order dated May 20, 1983 is modified in part.
The Referee's award of permanent and total disability shall be
effective October 21, 1982. The remainder of the order is
affirmed. Claimant's attorney is awarded $550 for services on
Board'review. to be paid by the SAIF Corporatlon.
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JULIE R. JONES, Claimant WCB 82-02680
Bischoff & Strooband, Claimant's Attorneys January 31, 1984
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members Lewis and Ferris.

The SAIF Corporation requests review of Referee Menashe's
order which set aside its March 5, 1982 denial. The issue for
review is compensability. :

Claimant, who was 32 years of age at the time of the hearing,
suffered a compensable injury on January 29, 1976 while working as
a licensed practical nurse. Claimant was adjusting a patient in
bed when she suffered a strain of her right shoulder and upper arm.
Dr. Corbett diagnosed a rotator cuff and axillary nerve sprain.

Dr. Corbett found no neurological deficits and treated claimant
conservatively. On June 17, 1976 a Determination Order issued
awarding claimant approximately two weeks of temporary total
dlsablllty beneflts.

Claimant sought no fﬁrther medical treatment from March 1976

until December 1977. when she returned to Dr. Corbett complaining of
pain. Claimant suffered intermittent exacerbations of pain

throughout 1978, for which she continued to treat with Dr. Corbett.
Dr. Corbett referred claimant to Dr. Silver, a neurosurgeon.
Claimant was examined by Dr. Silver on May 12, 1978, at which time

he diagnosed claimant as suffering from a chronic muscle straln of

her right shoulder and a chronic cervical strain.

Claimant was thereafter referred by Dr. Corbett to Dr.
Hendricks. Dr. Hendricks reported on June 29, 1978 that upon EMG
testing, he could find no objective evidence of any problem, and
that he had no suggestions to offer claimant in the way of treat-
ment.

Nothing further from a medical standpoint was heard from
claimant until December 8, 1980 when claimant returned to Dr.
Corbett complaining of right shoulder pain. Dr. Corbett reported
that he could find no objective evidence of any pathology and that
he had prescribed pain medication. On December 23, 1980 Dr.

Corbett reported that he believed that a Minnesota Multiphasic
Personality Inventory test should be administered to claimant and
that:

"The MMPI would be of considerable value if
one were to entertain further treatment of
the patient. At present, the patient's
complaints continue to be unsupportable and
I would anticipate that if an MMPI were
suggested or ordered for her that she would
cease her visits to this office as she did
in 1978. I have no evidence to indicate an
ongoing pathologic process related to her
injury of 29 January 1976. The patient,
however, apparently does."

Claimant contihued to complain of pain and Continﬁed to treat
with Dr. Corbett. Dr. Corbett continued reporting that there was

nothing objective to support claimant's complaints. Nevertheless,
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a second EMG was performed on claimant by Dr. Hendricks in February
1981. Dr. Hendricks reported on February 23, 1981 that the EMG
results were entirely normal and that claimant had no positive
neurological findings whatsoever.

.Claimant was thereafter examined by Dr. Eisler, a neurologist.
Dr. Corbett reported on June 26, 1981 that Dr. Eisler's examination
‘'0of claimant was essentially noncontributory. Dr. Corbett referred
claimant to Dr. Camp, a neurosurgeon at the Whitman Institute of
Neuroscience in Walla Walla, Washington.

Dr. Camp reported on November 30, 1981 that claimant was
suffering from a rhomboid and levator scapulae spasm. Dr. Camp
-expressed some skepticism that claimant should be suffering from
subjective symptoms from a minor injury which occurred nearly six
years previous. Dr. Camp indicated that the perpetuatlon of claim-
ant's symptoms was more likely related to claimant's emotlonal and
social c1rcumstances rather than her 1976 injury.

On March 5, 1982 SAIF issued a partial denial alleging that
claimant's current medical treatment was not related to the
January 1976 1njury.

Claimant thereafter sought further treatment from Drs. Eisler
and Gillespie. ©Dr. Eisler reported he could find no objectlve rea-
sons for claimant's continued discomfort. Dr. Glllesple similarly
reported that he was at a loss to explain claimant's complaints of
pain, and that he did not believe claimant was suffering from
residuals of the 1976 injury.

On March 31, 1983 Dr. Eisler performed nerve conduction
studies on claimant. As expected, the results of those studies
failed to establish any reason for claimant's subjective
complaints, which by this time involved claimant's entire right arm
and mlgrated to her left arm as well.

Since November 1978 claimant has worked 16 hours per week at
Eastern Oregon Hospital and Training Center. Claimant has a young
daughter and her hobbies involved qu11t making, tole painting and.
reflnlshlng furniture.

The Referee concluded that because there was no apparent
nonindustrial cause of claimant's pain that it must, therefore, be
related to the 1976 injury. We disagree.

As noted by SAIF, claimant has been examined and tested for a
period of over seven years by numerous physicians in various
specialties. In those seven'years, no physician has been able to
make a specific diagnosis in relation to claimant's current problem
nor find any objective evidence of residuals related to claimant's
1976 injury. All of the physicians involved in this case have
reached that same basic conclusion. Dr. Corbett, who has been
claimant's primary phy51c1an throughout this entire period of time,
has con51stently stated that he could find absolutely nothlng to
indicate that any pathologic problem was present. Although this
fact is certainly not conclusive, it must be remembered that
claimant has the burden of proof, and as a practical matter, that
burden is almost always going to be more difficult to carry in the
absence of any specific findings or diagnosis. See Lorrie A.
Minton, 34 Van Natta 162 (1982); John R. Hart, 35 Van Natta 665
(1983). ' -106- '




- In this case, claimant's injury was initially diagnosed as a
strain. She received some conservative care for a period of time,
and sought no medical treatment from March 1976 until December
1976. Following a period of treatment for further complaints in
1978, claimant sought no medical treatment from June 1978 until
December 1980, a hiatus of two-and-one-half years. When claimant
returned to Dr. Corbett in December 1980 he reported that he had no
evidence which would indicate claimant was suffering from residuals
of her 1976 injury. The most that Dr. Corbett has been able to say
is that claimant appears to have pain in the area of the 1976
injury. Dr. Camp reported that it was unlikely that claimant's
symptoms were related to the 1976 injury. Although Dr. Eisler did
report that claimant's complaints were probably related to the 1976

injury by her history, in view of the above, we do not find this to
be sufficient.

Unlike the Referee, we do not find the fact that there is no
apparent nonindustrial explanation for claimant's condition to be
particularly persuasive evidence. Although this may create an

inference, it is insufficient’to satisfy claimant's burden of
proof. Brad L. Loren, 35 Van Natta 303 (1983); William Strebendt,
35 Van Natta 314 (1983), aff'd without opinion, Or App

(1984).

In summary, we have a claimant who experienced a minor
shoulder strain in 1976 necessitating two weeks of time loss,
followed by an eight month hiatus in treatment, followed by 6
months of additional conservative treatment, followed by another
hiatus of two-and-one-half years, followed by additional examina-
tions and tests thereafter with no injury-related residuals having
been noted, no objective findings having been revealed and no
specific diagnosis having been rendered. All things considered, we
cannot say that we are convinced by a preponderance of the evidence
that claimant's current medical treatment is related to her 1976
strain injury.

ORDER

The Referee's order dated July 20, 1983 is reversed. The
March 5, 1982 denial is reinstated and affirmed.

PATRICIA M. KNUPP, Claimant WCB 82-05092
SAIF Corp Legal, Defense Attorney January 31, 1984 _
Order on Review (Remanding)

Reviewed by Board Members Lewis and Ferris.

Claimant requests review of Referee Seymour's order which
found that claimant's aggravation claim was not compensable. In
addition to contending that her aggravation claim is compensable,
claimant contends that the SAIF Corporation, after initially :
accepting her claim for aggravation and after the expiration of 60
days, should not have been allowed to deny her claim.

The question raised by claimant is certainly a valid one in
light of the Supreme Court's recent decision in Bauman v. SAIF, 295
Or 788 (1983). In Bauman, the court held that an insurer may not
deny compensability of a claim after it has accepted the claim and
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after 60 days have elapsed, unless fraud, misrepresentation or
other illegal activity is shown. The record shows that SAIF paid
claimant temporary total disability benefits and the medlcal bills
related to her aggravation claim, but the record does not indicate
when SAIF received notice of the aggravation claim. Without
knowing the date of notice of the claim, we cannot determine.
whether SAIF denied the claim within 60 days of that notice.
Inasmuch as the facts bearing on this issue were incompletely
developed at hearing, we deem a remand to be appropr1ate. ORS
656.295(5). '

Therefore, we remand this case to the Referee for further
taking of evidence and a determination of whether SAIF's back-up
denial is barred by the holding in Bauman.

ORDER
The Referee's order dated June 3, 1983 is vacated and this

case is remanded to the Hearings Division for further proceedings
in accordance with this order.

LEWIS A. LETTS Claimant WCB 82-06742 & 82-03720
Emmons, et al., Claimant's Attorneys January 31, 1984
Roberts, et al., Defense Attorneys Order on Review

Reviewed by Board Members Ferris and Lewis.

Claimant requests review of Referee Seifert's order which:
(1) Affirmed the March 24, 1982 Determination Order which awarded
claimant no permanent d1sab111ty for his right wrist carpal tunnel
syndrome; (2) affirmed the July 12, 1982 Determination Order which
awarded 7.5° or 5% for claimant' s left wrist carpal tunnel '
syndrome; and (3) found claimant had not proven that his left wrist
condition had worsened in October 1982, therefore, refusing to
reopen claimant's claim as of that time.

Claimant contends that he is entitled to an award of permanent
disability for his right wrist and a greater award of permanent

.d1sab111ty for his left wrist. Claimant add1t1onally contends that
he is entitled to claim reopening for his left wrist on the basis

of Dr. Korn's November 18, 1982 report. We affirm that portion of

the Referee's order which denied reopening of claimant's left wrist
claim in October 1982. We reverse those portions of the Referee's

order which affirmed the March 24, 1982 and July 12, 1982 Determi-

nation Orders, and we award claimant additional scheduled permanent
disability for injury to both upper extremities.

On November 8, 1977 claimant, a sawmill worker, suffered
injury to his right hand when a piece of wood he was cutting fell
on ‘his arm. To compensate for soreness in his right hand and
forearm, he relied more on his left hand and developed problems
with his left wrist in the form of moderately severe carpal tunnel
syndrome. As a result, he underwent left carpal tunnel surgery in
January 1978. After four months of recuperation, claimant was able

to return to his regular job as resawyer. At that time claimant
had some weakness, but no significant residuals, due to his left
wrist carpal tunnel syndrome. Therefore, a Determination Order
dated June 22, 1978 awarded temporary disability compensatlon, but
no permanent disability compensation.
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On April 20, 1979 claimant was changing a saw blade and
strained the tendons in his right hand. This new injury was
treated as an injury separate from the 1977 incident and was
assigned a separate claim number. As a result of the April 1979
strain claimant underwent right carpal tunnel release on June 14,
1979. Claimant had some complaints of soreness in the palm of his
right hand and aching and burning with use, but both Dr. Button and
Dr. Bond did not anticipate any permanent impairment of function at
that time. As a result the Determination Order dated November 16,
1979 awarded four more months of temporary total disability bene-
fits, but no permanent disability beneflts for the 1979 right wrist
strain.

Claimant had been able to return to work in October 1979, but
in February 1980 claimant again strained his right wrist which
eventually resulted in surgical re-exploration of claimant's right
wrist in October 1980. By May 1981 Dr. Bond released claimant to
regular work stating he thought there was no apparent impairment in
the right wrist, but that a recurrence of the problem in the future
was possible and conceivable. Claimant did return to regular work
at that time, but in October 1981 he again strained his left wrist.
This resulted in a second carpal tunnel release of his left wrist
in February 1982. 1In March 1982 Dr. Button gave his closing exam
of claimant's right wrist stating that claimant had no permanent
- impairment of function in that wrist. A Determination Order
followed on March 24, 1982 which awarded 14 more months of tempo-
rary disability benefits, but no permanent disability benefits for
the right wrist.

At this time, however, claimant was still off work due to his
left wrist surgery. Dr. Button gave a closing exam for claimant's
left wrist in May of 1982 indicating complaints of pain and demon-
strated weakness of power grip, but a full range of motion and a
normal sensory examination. He concluded that these findings
resulted in minimal permanent disability to the left wrist. As a
result, a Determination Order issued on July 12, 1982 which
awarded claimant seven more months of temporary disability
benefits, but only 7.5° or 5% left wrist permanent disability
benefits.

' Meanwhile, claimant had again returned to regular work in July
1982. Thereafter, he only worked off and on due to the mill's
sporadic operation. .During this time his wrist symptoms of pain
and numbness and loss of grip recurred. Claimant began seeing Dr.
Korn and in a November 18, 1982 report Dr. Korn repeated the long
history of claimant's right and left carpal tunnel conditions. He
noted:

"The patient has complaints mainly
referrable to his left upper extremity
where he complains that his hand 'goes to
sleep a lot' and ‘'aches like a toothache.'
"He has difficulty in lifting, grabbing and
pulling heavy things which is commonly
required in his demanding job. He has
noted improvement in the symptomatology
over weekends and, in fact, between the two
office evaluations, he was laid-off and has
had 1mprovement in his symptomatology."”
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On examination Dr. Korn noted that claimant had full range of
motion and normal sensation in both wrists. He stated that claim-
ant's complaints of pain, tightness and weakness were entirely
consistent with his previous injuries and requirement of prolonged
healing periods. Dr. Korn measured claimant's bilateral grip
strength and concluded that his strength is "approximately 15 to
20% less than one would expect of someone with his occupation and
physical activity."”

At hearing, claimant testified that he now has pain and numb-
ness in both of his wrists that is increased by activity; that his
left wrist is worse than his rlght because he has occasional,

-severe, shooting, shock-like pa1n in his left wrist which causes
him to drop things.

Based on Dr. Button's and Dr. Bond's predictions that
claimant would suffer recurrence of his wrist disability if he
continued in his regular work, and claimant's four wrist surgeries,
the most recent medical report of Dr. Korn and claimant's testimony
as to his problems upon returning to work, we find that claimant
has suffered some disability in both wrists due to grip loss caused
by pain and numbness. Therefore, we modify the March 24, 1982
Determination Order to award claimant 10% or 15° and modify the
July 12, 1982 Determination Order by increasing claimant's award
for permanent dlsablllty benefits for his left wrist from 5% or
7.5° to 15% or 22.5°.

ORDER

The Referee's order is reversed in part and affirmed in part.
Those portions which affirmed the March 24, 1982 and July 12, 1982
Determination Orders are reversed. The March 24, 1982 Determina-
tion Order, which awarded no compensation for permanent disability,
is modified to award claimant 15° of scheduled permanent disability
for a 10% loss of the right forearm (wrist). The July 12, 1982
Determination Order is modified to award claimant an additional 15°
or 10% scheduled disability for injury to her left forearm (wrist),
for a total award of 22.5° of scheduled permanent disability for a
15% loss of the left forearm (wrist). The remainder of the
Referee's order is affirmed. Claimant's attorney is allowed 25% of
the additional compensation awarded herein as a reasonable
attorney's fee, not to exceed $2,000, payable out of cla1mant s
compensatlon and not in addition thereto.

LINDA L. LOGAN, Claimant WCB 82-09972 & 82-04865
Morrison & Reynolds, Claimant's Attorneys January 31, 1984
SAIF Corp Legal, Defense Attorney Order on Review

Roberts, et al., Defense Attorneys
Reviewed by Board Members Ferris and Lewis.

EBI Companies requests review of that portion of Referee
Quillinan's order which set aside its denial of claimant's aggrava-
tion claim for her low back injury, approved the SAIF Corporation's
denial of clalmant s new injury claim and assessed EBI a penalty
for an unreasonable denlal On review the issues are responsibil-
ity and whether the penalty was justified.

The Board affirms the order of the Referee as it pertains to
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the responsibility issue. We reverse that portion of the order
which found the denial to be unreasonable.

Claimant initially compensably injured her back in October
1974. Her condition was diagnosed as right dorsolumbar strain.
She was off work approximately five days. Treatment was conserva-
tive and there was no permanent impairment. :

Claimant sustained another compensable injury to her back on
January 5, 1981. At the time she was employed as a fry cook for
EBI's insured. Her condition was diagnosed as low back strain,
right-sided sciatic pain and a possible herniated disc. All treat-
ment was conservative. On July 21, 1981 she was found medically
stationary by Orthopaedic Consultants, who rated her impairment
related to the industrial injury as minimal. Her treating chiro-
practor, Dr. Rasmussen, concurred with their findings, recommended
retraining and restricted claimant to a 25 pound weight limitation.
Her claim was closed on September 15, 1981 by a Determination Order
which awarded only temporary total disability beneflts. There was
no evidence that this order was appealed.

From November 1981 through March 1982 claimant worked as a
janitor. She did very little lifting or moving furniture. Her
- back pain contlnued with more left leg involvement. Although she
sought treatment intermittently, she experienced no serious com-
plaints and continued to work. Claimant left this work to obtain
further education training through a CETA program.

In July 1982 claimant became employed as a recreational aide
at a nursing home, SAIF's insured. On August 17, 1982 claimant
injured her back while lifting, sliding and moving a six to eight
foot long table. She experienced an immediate onset of lower back
pain and an inability to stand erect. Claimant saw Dr. Rasmussen
that day. He prescribed exercises, rest, heat and ice.

On Sepﬁember 21, 1982 claimant saw Dr. Karmy, an orthopedist.
Dr. Karmy reported the follow1ng 1mpre551ons of cla1mant s condi-
tlon.. ,

"1. Status post lumbosacral strain.
"2. L5-S1 degenerative disc disease, mild.

"3. Aggravation of prior lumbosacral
strain and pre-existing degenerative disc
disease."

Dr. Karmy compared claimant's cond1t1on with that reported by
Orthopaedic Consultants prior to this latest incident. He opined
that claimant did not suffer a material worsening of her condition
due to the August 1982 injury. '

Claimant continued to receive conservative treatment.
Although she never returned to work, she did enroll in a
secretarial program at a local community college.

Dr. Pettee, an orthopedist who had treated claimant throughout
the relevant periods in question, diagnosed claimant's condition as
chronic lumbar disc syndrome. By report dated December 29, 1982 he
felt that the August 1982 episode was a mild transient aggravation
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of a long standing previous back problem. According to his notes,
claimant had not made any significant mention of the episode at the
nursing home, except to say she did hurt her back.

By letter dated October 20, 1982 Dr. Rasmussen agreed with
both Drs. Karmy and Pettee.

Claimant was hospltallzed in December 1982 and January 1983
for exacerbations. On January 2, 1983 claimant was examined by Dr.
Weeks, an orthopedist. He reported on January 13 that claimant's
complaints regarding her low back and left lower extremity have
persisted and always have been the same. To complicate matters,
the doctor noted, a recent CT scan and consultation indicated
claimant had degenerative disc disease at L5-8S1, but more signifi-
cantly a herniated disc at L3-4. On January 27, 1983 Dr. Weeks
reported to EBI that claimant's symptoms were persisting and that
he was awaiting authorization and review from "Insurance Carriers"
regarding back surgery. '

By letter dated February 3, 1983 EBI denied claimant's request
for reopening. EBI stated that following their investigation and a
review of the medical information it had received, it was denying
any future benefits because claimant's current condition was not
related to her January 5, 1981 injury.

Under these circumstances, we do not agree with the Referee
that EBI's denial was unreasonable. The insurer is entitled to
find medical evidence and opinions unpersuasive. This is
especially true in a confusing case such as this. Claimant's
original compensable injury resulted in no permanent disability.
Since that time there have been repeated episodes of off-the-job
exacerbations, some requiring hospitalization. More importantly,
these off-the-job exacerbations of December 1982 and January 1983
followed a distinct incident in August 1982. Given the facts of
the incident (lifting, sliding and moving a six to eight foot long
table) and the immediate onset of back pain, there was a legitimate

doubt whether claimant's current condltlon was attributable to an
aggravation or to a new injury.

Based on the evidence available to it at the time the denial
was issued, EBI had a reasonable belief that claimant's current
condition was not related to claimant's January 1981 injury.
Neither at hearlng or dur1ng Board Review has EBI waivered from its
argument that it is not responsible for claimant's current condi-
tion. Although we are persuaded that claimant did suffer an aggra-

vation and that EBI is the responsible party, we cannot say that it
was unreasonable for EBI to deny the claim.

ORDER

The Referee's order dated June 20, 1983 is affirmed in part
and reversed in part. Those portions of the order which set aside
EBI's denial and remanded the claim to it for further processing
are affirmed. Those portions of the order imposing a penalty for
an unreasonable denial and awarding an attorney's fee on the basis
of the penalty are reversed. Claimant's attorney is awarded $300
for services on Board review, to be paid by EBI Companies.

-112-




DONALD G. MOORE, Claimant " WCB 82-09680
Evohl Malagon, Claimant's Attorney - January 31, 1984
‘ Foss, Whitty & Roess, Defense Attorneys Order on Rev1ew

Reviewed by Board Members Lewis and Barnes.

The SAIF Corporatlon requests review of Referee Thye's order
which set aside SAIF's denlal of claimant's aggravation claim.
SAIF argues that the parties' September 1982 stipulation, which
resolved the issues in a prior proceeding, should be considered
the last award or arrangement of compensatlon, and that claimant
has not shown a worsening of his condition since the date of that
stipulation.

Relying on Syphers v. K-W Logging, Inc., 51 Or App 769 (1981),
the Referee's initial order concluded that the September 1982
stlpulatxon could not have effectively disposed of claimant's .
then-pendlng and prior aggravation claim because that cla1m was not
then in denied status. This line of reasonlng would no longer
- appear to be viable in 11ght of the court's subsequent refinement
of Szghers in Thomas v. SAIF, 64 Or App 193 (1983?

In an order denying reconsideration, the Referee also
concluded that the September 1982 stipulation was not an award or
arrangement of compensation within the meaning of ORS 656.273. We
agree with this conclusion for the reasons stated in Lewis Twist,
34 Van Natta 52, 34 Van Natta 290 (1982). aff d 62 Or App 602

(1983).
®

Since the primary issue involves identification of the "last
award or arrangement of compensation,"”" we state the relevant facts
chronologically:

November 1980: Claimant sustained a compensable upper back
and neck injury. ' S

May 1981: Claimant's claim was closed by Determlnatlon Order
which awarded time loss only.

October 1981: 8AIF's denial of claimant's first aggravation
claim was upheld by a Referee's order in a prior proceeding.

July 1982: Claimant requested another hearing, again
contending, among other things, that he was entitled to claim
reopening on the basis of aggravation. :

September 1982: The July 1982 hearing was resolved by a
stipulation of the parties. That stipulation provided that SAIF
would pay claimant for some travel expenses in connection with
medical treatment and would pay claimant's attorney a fee. Nothing
was specifically said about claimant's aggravation claim, but the
stipulation states that claimant's "Request for Hearing (and all
issues raised thereby, or which could have been raised thereby) be,

. and the same hereby is, dismissed with prejudice." The net effect
would appear to be that claimant was then agreeing that his
mid-1982 aggravation claim could and would be deemed to be denied.
See Thomas v. SAIF, supra.

September/October 1982: Very shortly after the approval of
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the stipulation, claimant consulted Dr. Melson who suggested that
claimant's glaim "should be reopened for further medical treat-
ment. Claimant's attorney followed up Dr. Melson's report with a

letter requesting that SAIF "promptly authorlze the treatment
requested by Dr. Méelson." :

November 1982: SAIF denied the aggravation claim represented

by Dr. Melson's report and claimant's attorney's letter. That
denial led to this proceeding.

In Lewis Twist, supra, we concluded that a prior litigation
order upholding a denial of an earlier aggravation claim was not
the last award or arrangement of compensation within the meaning of
ORS 656.273 when a claimant asserts a later aggravation claim.

That reasoning is directly applicable in this case in the sense
that the October 1981 Referee's order, which upheld a prior denial
of a prior aggravation claim, is not the last award for present
purposes. We also here conclude that Twist is applicable to the
September 1982 stipulation in the sense that, even if that stipula-
tion had expressly said that claimant's mid-1982 aggravation claim
could and would properly be deemed denied, the stipulation can have
no greater force or effect than a litigation order. Stated differ-
ently, if a prior litigation order that upholds an aggravation
denial is not the last award of compensation, we think it follows
that a prior stipulation that has the effect of upholding an
aggravatlon denial 11kew1se is not the last award of compensatlon.

For all of these reasons, the last award or arrangement of
compensation for present purposes is the May 7, 1981 Determination
Order which first closed claimant's November 1980 1njury claim.
From this conclusion, we further find that it follows rather easily
that claimant has proven a worsening of his compensable condition
since May 1981.

ORDER

The Referee's orders dated May 19, 1983 and June 1, 1983 are
affirmed. Claimant's attorney is awarded $500 for services
rendered on Board review, to be paid by the SAIF Corporation.

e ———— e ——

JOYCE A. MORGAN,.Claimant WCB 82-01415

Rolf Olson, Claimant's Attorney January 31, 1984
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members Barnes and Ferris.

The SAIF Corporation requests review of Referee Danner's order
which found that claimant sustained a compensable aggravation of
her December 1978 injury; ordered SAIF to pay claimant benefits for
temporary total disability from November 13, 1981 through January
6, 1982; and ordered SAIF to pay claimant a penalty in the: amount
of 10% of the compensation due for that same period of time for
unreasonable delay in denying the aggravation claim. The issues
are the compensability of claimant's November 1981 aggravation
claim and the propriety of the Referee's imposition of a penalty.

Claimant, a then 36 year old custodian for Tri City Elementary
School, sustained a compensable lumbosacral strain while moving
desks in a classroom on December 29, 1978. Claimant was treated
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conservatlvely by Dr. Streitz, returned to work on May 9, 1979 and
continued working until approximately August 1979. A Determination

Order issued on September 13, 1979 awarding claimant benefits for
temporary total disability only. Claimant did not request a
hearing regarding that Determlnatlon Order and it became flnal by
operation of law.

In September 1979 claimant began being treated by a chiroprac-
tor, Dr. Resner, for low back pain. In a series of reports, Dr.
Resner indicated that it was unlikely claimant would be able to
return to her previous employment, that she could expect periodic
exacerbations and that he was providing treatment on a "mainte-
nance" basis. SAIF apparently paid for claimant’'s treatments with
Dr. Resner pursuant to ORS 656.245.

Claimant was examined by Dr. Streitz on November 17, 1980.
Dr. Streitz reported that claimant's condition was basically no
different than it had been in August 1979. He felt that
claimant's excessive weight was a factor in her continued
symptomatology. X-rays of claimant'‘'s back were interpreted as

being normal. Dr. Streitz felt that claimant's continued
chiropractic care was palliative in nature. On December 5, 1980
Dr. Resner reported that he concurred with Dr. Streitz.

In a letter to SAIF dated December 7, 1981 (received by SAIF
on December 9, 1981) clalmant s attorney wrote:

". .« « this is a claim for aggravation
pursuant to ORS 656.273. We are enclosing
medical records which support the claim for
aggravation. Please review the file and
submit the claim through the Evaluation
Division for a second Determination Order."

In a letter to SAIF dated December 10, 1981 (received by SAIF
on December 15, 1981) Dr. Resner reported:

"On November 13, 1981 [claimant] coughed and
immediately had acute low back pain with
radiculations down both legs. All lower
reflexes were depressed. She was placed in
complete bed rest and acute symptoms
subsided . . . .

"Symptoms are suggestive of a posterior
protrusion of a lumbar disk. * * * "

Dr. Resner requested an orthopedic evaluation.

On January 6, 1982 claimant was examined by Dr. Bert, an
orthopedist. Dr. Bert diagnosed osteitis condensans ilia, a
progressive and degenerative condition characterized by dense
sclerosis on the iliac side of the sacroiliac joint. Dr. Bert
felt that claimant was stationary. :

Claimant was again examined by Dr. Streitz on January 12,
1982. Although Dr. Streitz noted the November 1981 coughing
episode, and indicated that claimant appeared to have had some
exacerbation of her symptoms at that t1me, he offered no opinion
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about the relationship between claimant's 1978 compensable injury
and the 1981 coughing episode.

By letter dated February 10, 1982 claimant filed a request for
hearing alleging as the issue: "De facto denial of aggravation
claim filed by the claimant 12/7/81." At the time of the November

1982 hearing, SAIF still had not issued a formal denial of the
December 1981 aggravation claim.

On February 26, 1982 Dr. Resner reported that in his opinic
‘claimant was suffering from a degenerative disc condition in the
lumbar area which was related to her 1978 industrial injury.
However, a subsequent myelogram was interpreted as entirely normal.

The Referee concluded: "Claimant has carried her necessary
burden, to show that her condition had worsened since the original
closing." We disagree.

We are unable to determine just what evidence the Referee
relied upon in finding the claimed aggravation of November 1981 to
be compensable. There are no medical reports whatsoever that
address the question of the relationship between claimant's current
condition and her prior compensable injury, let alone answer it.

The only medical report in the record which could even
remotely be construed as addressing the question of the causal
relationship between the 1978 industrial injury and claimant's
November 1981 condition is Dr. Resner's brief report of February
26, 1982. Dr. Resner notes that claimant had several exacerbations
of back pain since the original injury and that: "At present she
is in a period of exacerbation. . ." Dr. Bert at first suggested
the possibility of a degenerative disc related to the industrial
injury; however, as noted above, this was ruled out by a subsequent
myelogram. Dr. Bert also diagnosed claimant as suffering from the
degenerative condition osteitis condensans ilia; there is nothing
in the record relating this condition of unknown etiology to the
industrial injury. There is also some indication that claimant's
1981 back difficulties are due to obesity rather than to the 1978

industrial 1n3ury. On this record we are not even sure what is the
nature of claimant's 1981 back condition, but we are sure there is

no persuasive evidence linking claimant's 1981 back condition to

her compensable back strain which occurred almost three years
earlier.

The next question concerns penalties. The Referee concluded
that the December 7, 1981 letter from claimant's attorney to SAIF
constituted a valid claim for aggravation. We agree. The fact
that the letter is not sufficient to establish an aggravation is
irrelevant to the question of an employer or insurer's duty to
respond to the claim. SAIF was, therefore, obliged to accept or
deny the claim within 60 days. It failed to do so. Accordingly,

the Referee penalized SAIF for unreasonable delay in accepting or
denying the claim.

We conclude that penalties are not warranted in this

situation, even though SAIF falled to issue a formal acceptance or
denial of the clalm.

On several occa51ons, we have dealt with the issue of what
consitutes a sufficient denial. In Terry Dorsey, 31 Van Natta 14
(1981), the insurer issued timely denial, but failed to include a
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notice of appeal rights in that denial. The Referee concluded that
this was not an effective denial and assessed penalties against the
insurer for failure to pay interim compensation from the date of
the denial to the date of the hearing. We reversed, reasoning that
since claimant had requested a hearing on the denial despite the
absence of appeal rights, there was no prejudice and the denial
was, therefore, effective. See also Delbert Greening, 34 Van Natta
1982 (1982).

In Angela V. Clow, 34 Van Natta 1632 (1982), the Referee
assessed a penalty against the insurer for failure to formally
accept or deny an aggravation claim within 60 days. We reversed.
Relying on Stroh v. SAIF, 261 Or 117 (1972), we concluded that in
a situation where claimant was represented by an attorney, where
the insurer's position was informally made known to claimant's
attorney and where the attorney requested a hearing after being so
notified, any deviation from the statutory requirements by failing
to issue a formal denial was harmless error. 34 Van Natta at 1635.
See also Patricia M. Dees, 35 Van Natta 120 (1983).

More recently, in Martha A. Baustian, 35 Van Natta 1287
(1983), we addressed a similar issue. In Baustian, the insurer
failed to issue a formal acceptance or denial of a claim for aggra-
vation and failed to pay. interim compensation after receipt of a
medically verified inability to work. The Referee ordered the
insurer to pay a penalty on the amount of interim compensation due
from the date of the verification (October 1982), to the date of
the hearing (March 1983), even though a request for hearing was
filed by claimant in November 1982 and the employer filed a
response to that request in December 1982, which alleged that
claimant had not sustained a compensable aggravation. Relying on
the cases cited above,. we stated:

"We thus conclude that the insurer's
December 10, 1982 response to claimant's
hearing request, which was served on
claimant's attorney, was adequate notice to
claimant that his aggravation claim was
being denied." 35 Van Natta at 1288.

"Accordingly, we found‘the insurer liable for 1nter1m compensation
and penalties only up to the date of the insurer's ‘response to the
request for hearing.

We conclude that, despite the fact that SAIF failed to issue a
formal denial in this case, the appropriate period for determlnlrg
whether a penalty will be assessed and the amount thereof is the
period between the filing of the claim for aggravation and the
request for hearing on the "de facto" denial. The only apparent
difference between the current case and those cited above is that
'in all of the prior cases there was some form of notification
received by the claimant or the claimant's attorney which was
understood to be, or reasonably should have been understood to be,
the equivalent of a denial. 1In this case, there was no similar
notification. However, claimant's attorney was familiar with the
de facto denial concept and filed a request for hearing on that
basis almost immediately after expiration of the 60 day period. If
a "de facto" denial is sufficient to invoke the jurisdiction of
this agency, cf Syphers v. K-W Logging, Inc., 51 Or App 769 (1981),
we think that a claimant who elects to request a hearing on a "de

facto" denlal must be deemed to have received at least some form of
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notification of the position of the employer/insurer. We think it
follows that requiring an employer/insurer to issue a formal denial
with notice of hearing rights or face penalties even after a
request for hearing on a de facto denial has been filed would be,

as we stated in Clow, 34 Van Natta at 1635, an elevation of form
over substance. ' '

We do not think that this conclusion is a license for
employers and insurers to disregard their statutory duty to accept
or deny claims within 60 days. Unless and until an

~employer/insurer complies with that statutory duty, the time limit
within which a claimant can request a hearlng will not begin to
run. Thus, every day that a formal denial is delayed adds a day
to the limitation period within which a claimant must request a
hearlng or forfeit that rlght.

But a claimant may request a hearlng even before a formal
denial by invoking the de facto denial concept. Syphers v. K-W
Logging, Inc., supra. When a claimant elects to do so -- and we
think this is entirely a matter of the claimant's election, there
being no limitation period applicable to hearing requests on de
facto denials -- then- the date that the claimant's hearing request
is filed should be used for determining whether a penalty for
delayed denial will be imposed and the amount thereof.

In this case clalmant filed a claim for aggravatlon on
December 7, 198l. A request for hearing based on a de facto :
denial was filed 65 days later on February 10, 1982. Based on the
standards set forth in Zelda M. Bahler, 33 Van Natta 478 (1981),

we conclude that a penalty can not be justified for such a minimal
delay.

ORDER

The Referee's order dated March 17, 1983 is reversed. The

SAIF Corporatlon s denial of claimant’ s aggravatlon claim is
afflrmed

SHERYL A. SHEPERD,’C1a1mént : ' WCB 83-00661
Ferris & Hunter, Claimant's Attorneys January 31, 1984
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members Ferris and Lewis.

Claimant requests review of Referee Brown's order which
affirmed the SAIF Corporation's denial of claimant's claim for
costs for her rlght foot surgery.

Claimant contends that the evidence established the existence
of a causal connection between her industrial injury, a bone cyst,
and the need for surgery. We agree. Consequently, we reverse.

In December 1981 claimant, a waitress, injured her right foot
when a five pound tray jack fell on it. She completed her shift,
but the next day sought emergency room treatment. X-rays were
normal. The diagnosis was a contusion, with a notation that

claimant had mentloned she had a previous ganglion in the area of.
the 1njury.

The claim was accepted as nondisabling and clalmant continued
-118-




working. However, the pain increased and a lump continued to grow
to the point that she eventually sought treatment. In October 1982
she consulted Dr. Hoyal, a podiatrist. Dr. Hoyal testified that a
point on the lateral side of claimant's foot was exquisitely
tender. An x- ray revealed a possible ganglion and a bone cyst over
the cuboid region. Because of the possibility of sarcoma, surgery
was performed. ,

During surgery Dr. Hoyal excised what he initially thought was
a ganglion (later proved to be fibro-fatty tissue) at the base of
the fifth metatarsal bone following the peroneous longus tendon
beneath the cuboid bone. He also excised some calcified tendon
adjacent to and beneath the cuboid bone. Finally, Dr. Hoyal
excised a benign cyst (two centimeters long, two centimeters wide
and one centimeter deep) which was located one millimeter inside
the calcaneal cubcid joint. The incision was just over one inch
in length. The depth of the exploration was not reported.

Dr. Hoyal opined that the bone cyst was causing claimant's
pain. Claimant testified that the pain and swelling she experi-
enced before the surgery was not like her prior ganglion problem.
When her foot was palpated prior to surgery, the pain was described
as deep and nonradiating. Dr. Hoyal reasoned that if the
ganglion-like material or the tendon had been responsible for the
pain, it would have been radiating.

Dr. Hoyal testified that bone cysts are usually associated
with trauma, but can occur idiopathically. Based on claimant's
history, Dr. Hoyal opined that within a reasonable medical
probability, claimant's surgery was related to her injury which
occurred in claimant's employment. He agreed his opinion would be
different if the tray jack did not land at the site of the bone
cyst. However, he testified that the location of the bone cyst
was where claimant described the tray jack had landed.

Claimant suffered no intervening injuries and was asymptomatic

post-surgery except for an episode of ganglion pain. The pain,
which occurred approximately two to three months after surgery, was
located proximal and dorsal from the area of the cyst. Dr. Hoyal
felt this was a recurrence of the pain claimant had experienced

before the injury and was 11kely from the same ganglion. The pain

was resolved by injection.

Claimant testified she could not state exactly where the tray
jack hit her foot. She mentioned the ganglion to the emergency

room doctor because she thought the tray jack 1nc1dent might have
exacerbated it.

The Referee found Dr. Hoyal's opinion to be succinct and
detailed in explaining how claimant's pain complaints were caused
by the bone cyst, and based on her history, how the bone cyst was
caused by the falling tray jack. However, the Referee concluded
the causal connection did not exist because claimant's testimony
did not indicate the tray jack dropped where the bone cyst was
located. The Referee believed the tray jack dropped on the
location of the prior ganglion in the same place as the one
treated post-surgery. ’

We disagree. We find theimedical, lay and circumstantial
evidence persuasive in establishing a causal connection between
~claimant's injury, the bone cyst and the need for surgery.
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Claimant did sustain a traumatic injury to her foot. X-rays
taken at the time were normal. Dr. Hoyal testified it takes 21 to
30 days, sometimes as long as 5 weeks, for changes in the bone to
be detected on x-rays. Subsequently, without incurring any inter-
vening injuries, her pain increased and a lump developed on her
foot and grew larger. This pain was not like her previous ganglion

pain. New x-rays revealed a possible ganglion and a bone cyst.
Based on her complaints of deep nonradiating pain and her descrip-
tion of the tray jack incident, her treating podiatrist related her
pain to the bone cyst. Bone cysts are usually associated with a
traumatic injury. After the surgery, claimant's pain was relieved,
except for a recurrent ganglion flare-up located in a site other
than that of the bone cyst.

‘We believe the reasonable conclusion to be drawn from this
recitation of the evidence is that there was a causal connection
between claimant's industrial injury and her foot surgery.

We do not consider claimant's statements concerning the loca-
tion of where the tray jack hit her foot to be fatal to her claim.
It is understandable that she would mention prior complaints
pertaining to her foot when giving a history. Besides, claimant is
quoted in the emergency room report as stating the tray jack hit in
the same area of the foot as the previous ganglion. Further, she
testified that the previous ganglion was on the same side of the
foot as where the tray jack landed. It is a broad leap to conclude
from these statements, as the Referee did, that the previous gang-
lion specifically establishes the site of the tray jack injury.

Although Dr. Hoyal describes the ganglion s and the bone
cyst's location as being not closely related in terms of location,
we must keep in mind the context in which he is utilizing these
phrases. Dr. Hoyal is focusing upon an extremely compact and
intimate area. He is speaking in .terms of millimeters and centi-
meters, not inches and feet. When analyzed in this context and
con51der1ng his overall opinion, we are not dissuaded by these
comments from agreelng w1th Dr. Hoyal s opinion concerning
compensab1l1ty.

For the foregoing reasons we find that claimant has
established a causal connection between her industrial injury and
the need for her right foot surgery.

ORDER

The Referee's order dated June 20, 1983 is reversed. SAIF's
denial of December 17, 1982 is set aside. Claimant's attorney is
awarded $1,500 for services on Board review and before the Referee,
to be paid by the SAIF Corporation.
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LLOYD S. THORNTON, Claimant ' WCB 82-06122
Moomaw, et al., Claimant's Attorneys January 31, 1984
Schwabe, et al., Defense Attorneys ~ Order on Review

- Reviewed by Board Members Ferris and Lewis.

The employer requests review of Referee Galton's order which
set aside its June 9, 1982 denial. The issue for review is
compensability.

We adopt the Referee's findings of fact as our own.

The employer argues that the Referee incorrectly concluded
that this claim is properly viewed as an industrial injury rather
than an occupational disease and that when the rule of Weller v.
Union Carbide, 288 Or 27 (1979), is applied, the claim must fail.
We disagree. For the same reasons as noted in his order, we con-
clude that the Referee properly characterized this claim as one for
industrial injury rather than occupational disease. We also
conclude that based on the evidence in this record, the Referee
properly set aside the employer's denial.

In addition to finding that claimant sustained a compensable
industrial injury, the Referee made an alternative finding that
even if Weller was applicable, claimant's evidence met the neces-
sary criteria. We disagree with this alternative finding. There
is nothing in the record which indicates that claimant's employment
activities had any effect whatsoever on his preexisting congenital
prespondylolisthesis condition. As claimant points out in his
brief:

". « . the injury in this case has been
diagnosed as a back strain which began in
the upper part of the back and eventually
moved to the lower back. It has nothing to
do whatsoever with any congenital defect."

We agree with that statement. The evidence indicates that claimant
suffers from a compensable back strain and nothing else. With that
proviso, we affirm the Referee's order. o

ORDER

The Referee's order dated July 22, 1983 is affirmed. Claim-
ant's attorney is awarded $500 for services on Board review, to be
paid by the employer.

JOHN R. TURNER, Claimant WCB 83-05570
Evoh1l Malagon, Claimant's Attorney January 31, 1984
Cummins, et al., Defense Attorneys Order of Remand

The self-insured employer requested review of the Referee's
order herein and thereafter notified the Board of its intent to
withdraw its request for Board review and instead request that the
Referee reconsider portions of his order. The Referee's order was
entered on January 13, 1984. . The Board received the employer's’
Request for Review on January 19, 1984. On January 23, 1984,
counsel for the employer notified the Board of its intent to
withdraw its request for review and, on that same date, petitioned
the Referee for :econsideration.121



The employer's request for review divested the Referee of
jurisdiction to reconsider his order. OAR 436-83-480; Eduardo E.
Ybarra, 35 Van Natta 1192 (1983). The employer's notice of intent
to withdraw its request for Board review does not automatically
revest the Referee with jurisdiction in the absence of Board
action terminating the proceeding on review. See Eduardo E.
Ybarra, supra. ’ '

Counsel for the employer was out of the office when the
Referee's order was mailed. Apparently another individual in the
office assumed responsibility for the file and mailed a request
for Board review. Counsel seeks to petition the Referee for
.reconsideration in order to identify and perhaps correct allegedly
mistaken factual findings. In addition, one of the Referee's
conclusions may be inconsistent with a pre-hearing informal
agreement entered into between counsel for claimant and the
employer, of which the Referee apparently was not aware.

Based upon the peculiar facts and circumstances presented
herein, we deem it appropriate to allow the employer to pet1t10n
the Referee for reconsideration of his order. This case is
remanded to the Referee, who may reconsider his order as requested
.by the employer. 1f, after the Referee has had an opportunity to
reconsider his order, either party is aggrieved, a new request for
Board review may be filed pursuant to ORS 656.295.

" ORDER

This case is remanded to the Referee for further prpceedings.

JOYCE K. WALLIS, Claimant WCB 82-07707
Evohl Malagon, Claimant's Attorney January 31, 1984
SAIF Corp Legal, Defense Attqrney Order on Review

Reviewed by Board Members Ferris and Barnes.

The SAIF Corporatlon requests review of Referee Foster's order
which awarded claimant benefits for permanent total disability.
Claimant had previously received a total of 192° for 60%
unscheduled permanent partial disability. The issue for review is
the extent of claimant's disability.

Claimant, who was 54 years of age at the time of the hearing,
suffered a compensable back injury in 1974 while employed as a
licensed practical nurse. Claimant underwent a laminectomy and
foramlnotomy at L4-5 and L5- Sl in 1975. The claim was closed by a
June 1975 Determination Order which awarded claimant 15% unsche-
duled permanent partlal disability. The claim was subsequently
reopened and claimant underwent a refusion of the lumbar spine for
pseudoarthrosis 1n 1977.

In 1978 claimant entered the Callahan Center. The physicians
at the Callahan Center were of the opinion that despite her
exaggerated pain behavior, claimant could be gainfully employed in
an occupation requiring no repetitive bending, stooping or twisting
movements of the low back. Claimant was found to be exhibiting
moderate depression, tension, nervousness and anxiety plus multiple

somatic complaints. Hysteroid features were noted with the possi-
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bility of secondary'gain being present.

A second Determination Order issued in September 1978 and
awarded claimant an additional 45% permanent disability for a total
of 60% unscheduled permanent partial disability.

Claimant thereafter entered an approved program of vocational
rehabilitation with the apparent goal of becoming a registered
nurse. Claimant did not complete the program and a third Determi-
nation Order 1ssued in September 1979 awarding additional time loss
benefits only.

_ In December 1979 claimant was examlned by Dr. Radmore, a
psychiatrist. Dr. Radmore was of the opinion that claimant was
suffering from psychological difficulties which were a result of
the 1974 industrial injury. :

.In May 1980, after a comprehen81ve review of her medical his-
.tory, Dr. Holland performed a psychiatric examination of claimant.
Dr. Holland noted that claimant had a long history of psychologlcal
and emotional difficulties wh1ch preceded her industrial injury.
Dr. Holland stated:

"This lady's behavior during the interview
significantly attested to the fact that she
is comfortably settled in to a disability
way of life, and that she has been able to
marshall a considerable number of people in
her life who obviously provide her with all
sorts of dependency gratification."

Dr. Holland believed that although claimant's injury did play a
role in her condition, the major factor which explained her condi-
tion was her dependent personality disorder, which predated the
industrial injury. Dr. Holland felt that claimant exhibited ele-
ments of secondary gain. ‘

Claimant was thereafter referred to Crawford Rehabllltatlon
Services. Testlng indicated that claimant had an I.Q. in the
bright-normal range with above average verbal skills and superior
comprehension. The vocational consultant concluded that claimant
appeared to be employable from all standpoints.

A new vocational program was thereafter implemented. Claimant
attended Umpgqua Community College on a part-~time basis for training
in the medical/secretarial field. However, in March 1981 claimant
dropped out of school. Dr. Radmore reported that claimant's diffi-
culties with her daughter and the suicide of a very close friend
had a negative impact on claimant. Claimant returned to school for
a short perlod of time, but the vocational program was eventually
terminated in July 1981 due to emotional and personal difficulties
-which claimant was exper1enc1ng.

In January 1982 claimant was admitted to the Northwest Pain
Center. The Pain Center physicians were initially pessimistic
about the prospects for successful treatment of claimant. The
examiners found claimant to have a tendency to use somatic foci as
a means of av01d1ng dealing with underlying emotional difficulties.
Secondary gain elements were felt to be operative in the areas of
relief from work pressures and potential for continued financial
compensation. The phy51c1ans at the Pain Center felt that claimant
had neither any interest in nor any intention of returning to
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gainful employment. Nevertheless, improvement was noted at the
time of claimant's discharge from the Pain Center. Claimant had
dropped much of her pain behavior and appeared to be in generally
good spirits at the conclusion of the program.

On July 6, 1982 Dr. Quan performed a pscyhiatric examination
of claimant. Dr. Quan reported that in a normal day, claimant
prepared her breakfast after arising in the morning, exercised for
one-half of an hour two or three times per day on an exercise
bicycle and did her housework. ' On Mondays, Wednesdays and Fridays
claimant did volunteer work at a family planning clinic for four
hours per day. After this work, claimant would swim for approxi-
mately one hour. Additional activities included visiting friends
and working in her 10' by 15' greenhouse. Although he was of the
opinion that psychological factors contributed to claimant's
physical condition, Dr. Quan believed that continued psychiatric
treatment was palliative in nature, and that there was no reason

from a psychological standpoint why claimant could not return to
work. Dr. Radmore concurred. :

Prior to being examined by Dr. Quan, claimant had taken a
five-and-one-half week vacation to England to visit relatives.
After this vacation, claimant did not return to her volunteer work
at the family planning clinic. It was later determined that the
clinic was not interested in claimant's return.

A Determination Order issued on Aﬁgust 18, 1982 awarding
claimant additional benefits for tempOrary total disability.

' Claimant thereafter received addltlonal vocational rehabilita-
tion assistance. On December 21, 1982 the vocational organization
closed claimant's file on the basis of claimant's increased
emotional difficulties, which Dr. Radmore believed to be due to
claimant's inability to find work, her continued physical and
emotional problems and the’ loss of financial security as a result
of her claim being closed. Dr. Radmore reported that claimant had
been forced to move from her residence and give up her greenhouse,
and that claimant reacted to this with a recurrence of depression
and a worsening of her psychophysiological complaints. Dr. Radmore
felt that further attempts to rehabilitate claimant were useless.

On February 7, 1983 Dr. Holland reexamined claimant and
prepared .a thirteen page report summarizing his findings and
conclus1ons. Dr. Holland stated-

“This claimant has the most exaggerated,
bizarre, repertoire of pain and illness
behaviors this examiner has seen. This
statement comes from the context of a
general medical practice of some seven
years, and a psychiatric practice of
fourteen years. During my psychiatric
practice, I have evaluated approximately
350 injured workers. [Claimant] assumes
postures'and manifests behaviors which have
no organic explanatlon in terms of being
pain-relieving."

The report contains the following questions and answers.
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"l. Is the claimant's present need for
psychiatric treatment related to the
February 11, 1974 industrial 1njury or to
other factors? .

"In my opinion, her current need for psychi-

atric treatment relates causally to factors .
which have nothing to do with her injury.

She has merely used her injury to explain

all of the stress in her life and the

inadequacies in her personal performance.

"2. You questioned what, in my opinion, was
the cause of the re-occurence of the claim-
ant's depre831on?

"I believe the causes of the recurrence of
this claimant's depression are primarily

related to her coping style of capitulation
and seeing her illness as a valued process.

"3. Is [claimant] motivated to return to
work? -

‘Conclusions are made about motiva-
tion on the basis of behavior. I invite
anyone to inspect this lady's behavior and
find much to suggest she has ever intended
to return to work.

g & *

"4. From a psychiatric viewpoint, would the
claimant benefit from obtaining and perform-
ing gainful employment?

"In my opinion, yes.

"5. Do [claimant's] psychiatric problems
preclude her from returning to work?

"In my opinion, it is her desire to assume
the role of an invalid which is precluding
her returning to work. I do not view this
as a psychiatric problem. I view it as an
attitudinal problem. ‘

“6. Does [claimant] have a conscious goal

of obtaining permanent total disability
status?

"In my opinion, yes."

The Referee stated that although he did not believe claimant
was permanently and totally disabled from a physical standpoint,
when her physical disability was combined with her mental d1sorder
a finding of permanent total disability resulted. The Referee
appeared to base his conclusion primarily on certain statements
made by Dr. Holland when he testified at the hearing.

We agree with the Referee and SAIF that from a physical stand-
point, claimant is clearly not totally disabled. There is not a
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single medical report among the 51 exhibits in this case which so
states. Dr. Thompson, the Orthopaedic Consultants, the physicians
at the Northwest Pain Center, Dr. Jansch and Dr. Radmore agreed
that claimant's impairment was in the range of moderate and that
she was physically capable of light or sedentary work.

Even when social/vocational considerations are factored into
the equation, the sum still does not equal total disability.
Claimant was 54 years of age at the time of the hearing and had
received her GED and completed enough additional schooling to
become a licensed practical nurse. Claimant has completed
additional coursework through various vocational rehabilitation
programs she participated in throughout the course of this claim.
As previously noted, claimant's I.Q. has been rated in the
bright-normal range, and she exhibited above average verbal skills
and superior comprehension. Although claimant is not able to
return directly to nursing, a vocational counselor testified that
claimant has many skills which are transferable to related areas in
the medical field.

The real difficulty in determining the extent of claimant's
compensable disability involves claimant's psychological condition.
Unlike the Referee, we interpret the evidence as indicating that
even when claimant's psychological difficulties are taken into
consideration, she is capable of returning to work if she has a

true desire to do so. Although claimant did have an initial
'psychologlcal reaction to her industrial injury, the great
preponderance of the evidence indicates that what is currently
interfering with claimant'’'s return to gainful employment is not
psychological residuals from her industrial injury, but, rather,
claimant's lack of true desire to do so. '

Other than a few months of volunteer work and some caring for
an elderly invalid for a short time, claimant has made no sincere
attempts to return to work and appears to have intentionally
interfered with vocational efforts instituted on her behalf. The
record is replete with medical reports which refer to claimant's
unwillingness to return to work and the fact that claimant sees
her continued illness and pain behavior as a valued process because
it results in disability benefits and continued relief from work
pressures. Claimant is not entitled to an award of permanent total
disability solely because she prefers not to work. For a remark-
ably similar factual situation where we also refused to award
permanent total dlsab111ty, see Lena Hunter, 35 Van Natta 301
(1983), aff'd without opinion, 65 Or App 814 (1983)

It appears from a readlng of his order that the Referee
believed that Dr. Holland's testimony at the hearing was inconsis-
tent with some of the reports he authored. Although not a model
of clarity, we'do not read Dr. Holland's testimony as being incon-
sistent with his reports. For example, Dr. Holland did testify
that claimant's mental condition prevented her from working, but he
elaborated: "I can 't conceive of anybody employing her with the
behavior that we've seen in the room today." Dr. Holland also
testified that claimant's injury was a significant psycholog1ca1
stressor; however, this does not detract from his previous
testimony that it was claimant's attitudinal problems, rather than
psychological residuals from the 1njury which were interfering with
her return to work.
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Based on the above, we find that claimant has not established
entitlement to an award of permanent total disability. We conclude
that claimant's previous awards totalling 192° (60%) of unscheduled
permanent partial disability have adequately compensated her for
her injury. :

ORDER

The Referee's order dated May 16, 1983 is reversed. The
Determination Order dated August 18, 1982 is affirmed.

Board Member Lewis Dissenting:

I agree with the Referee's finding that claimant is
permanently totally disabled. The majority states that claimant's
psychological problems do not prevent her from returning to work
and that claimant would be capable of returning to work is she had
a true desire to do so. Although the record contains some support
for the majority's position, I find Dr. Radmore's contrary opinion
to be more persuasive. Dr. Radmore has been claimant's treating
psychiatrist since October 1979 and has treated claimant on a
regular basis during this time. Dr. Radmore's medical opinions
are well-explained and her reasoning is consistent throughout the
record.

During the time Dr. Radmore has treated claimant's
psychological problems, claimant has had emotional ups and downs
as reflected by the medical reports. For example, Dr. Radmore's
and Dr. Quan's reports reflect a euphoria experienced by claimant
immediately before and after claimant's trip to England. 1In
August 1982 Dr. Radmore agreed with Dr. Quan that claimant's
psychiatric problems did not preclude her from returning to work.
Dr. Radmore indicated, however, her concern that claimant was not
as stable as she presented herself and that she may regress after

the holiday euphoria was eroded by the grimness of her
unemployability. Later, in December 1982, Dr. Radmore reported
that since August 1982 claimant had suffered considerable
regression in her ability to function.

Dr. Radmore's reports of December 1982 and January 1983
discuss claimant's condition during the time closest to the
hearing. Dr. Radmore states that she has not doubted claimant's
motivation to return to work. The vocational reports also
indicate that claimant was cooperative and followed up on the
employment leads found by her vocational counselor. Dr. Radmore
notes that claimant tried to work as a volunteer at a family
planning clinic, but that her attempt was unsuccessful.

Vocational reports indicate that the clinic was not interested in
having claimant resume working at the clinic because she was too
slow and tearful to assist any of their clients. Dr. Radmore
opines that claimant is being realistic in fearing she cannot
expect to be paid for her work when her performance was considered
too unsatisfactory to qualify her for volunteer work. Dr. Radmore
recommended:

"With full recognition that removal of the
potential option of ever being a working
(and therefore 'useful') member of society

again will be an extremely threatening
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message to [claimant], it is nevertheless my
recommendation that further attempts to
rehabilitate her be considered to be of
insufficient value to continue, and that she
be recognized as permanently disabled, both
from the standpoint of her emotional debili-
tation and the resultant aggravation of the
physical problems which have followed her
industrial 1n]ury. Her present state of
insecurity, in which her survival is
threatened, leaves her in a state of per-
sonal torment which is emotionally painful
and almost intolerable, but additionally
interferes with her efforts. to become
phy51cally rehabilitated and to become
involved in a job search program. Con-
sidering the amount of time and effort which
have been spent over the period of time I
have known [claimant], it seems reasonable
to assume that she will not recover suffi-
ciently to find employment, with whatever
external support can be provided, unless the
job market changes abruptly, and her limited
abilities are once again in demand."

Although Dr. Holland disagrees with some of Dr. Radmore's
opinions, Dr. Holland agrees that claimant is very ill
psychiatrically and that he cannot conceive of anyone hiring her
with her pain behavior.

The Referee found that claimant has a serious physical
disability which, in itself, may not completely incapacitate her
from useful and gainful employment. Combining her physical
impairment with her mental disorder, however, the Referee found
claimant to be permanently and totally disabled and incapable of
performing gainful work. I agree with the Referee and would
affirm his order and, therefore, respectfully dissent.

—— —
—— —

THEODORE P. BROWN, Claimant ‘ WCB 82-00672 & 82-06820

Tamblyn & Bush, Claimant's Attorneys February 3, 1984 _
Roberts, et al., Defense Attorneys Corrected Order on Review

Rankin, et al., Defense Attorneys

EBI Companies requests "clarification” of a portion of our
Order on Review dated January 25, 1984. The questioned portion of
our order reads:

"Since no party to this review has challenged.
the Referee's referral of the extent of dis-

ability question to the Evaluation D1v1s1on,

we affirm that portion of his order.”

As EBI correctly points out, although it 'is true that no party
" challenged the Referee's decision to refer the case for evaluation,
that referral became irrelevant when we affirmed all denials issued
by both insurers in this case, and the October 1981 Determination
Order is final. For the sake of clarity, we delete the

above—-quoted portlon of our order and substitute the following in
its stead: v
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“No party to this review has challenggd the
Referee's referral of the extent of disabil-
ity question to the Evaluation Divisign:

. However, our finding on the compensabllity
issues renders that referral a nullity."”

It is also necessary for us to modify a sentence in the
“Order" portion of our Order on Review. That sentence currently

reads:

"Those portions of the Referee's order which
affirmed the July 6, 1982 denial issued by .
Fred S. James and Company on behalf of Pepsil
and which referred the question of the
extent of claimant's disability to the
Evaluation Division are affirmed."

That sentence is hereby amended to read as follows:
"Those portions of the Referee's order which
affirmed the July 6, 1982 denial issued by

Fred S. James and Company on behalf of Pepsi
are affirmed."

ORDER

As modified herein, the Board's Order on Review dated January
25, 1984 is readopted and republished.

JOE COGDILL, Claimant WCB 82-11562
Rolf Olson, Claimant's Attorney February 3, 1984
Schwabe, et al., Defense Attorneys Order on Review

Reviewed by the Board Members en banc.

The insurer requests review of that portion of Referee
Danner's order which set aside its denial of claimant's claim for
depression, remanded the claim to the insurer for acceptance as a
compensable occupational disease and assessed a penalty against
the insurer for failure to pay interim compensation. On review
the issues are compensability and the assessment of a penalty.

The Board affirms and adopts the Referee's order with the
following comment concerning the penalty issue.

Claimant dates the onset of his compensable occupational
disease as November 4, 1982, claimant's last day of work for the
employer. His 801 form gives the date of diagnosis as November 5,
1982, the date his treating physician had claimant hospitalized.
The form was filed on November 10, 1982. Claimant's employer
acknowledges on the 801 form that it first knew of claimant's
problem on November 5, 1982. The employer denied the claim on
January 4, 1983, never having paid interim compensation benefits.

. The Referee held that the insurer was obligated under
ORS 656.262(4) to commence temporary total disability payments
within 14 days after November 10, 1982, until the denial was
published. The Referee, pursuant to ORS 656.262(9) (now ORS
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656.262(10)), awarded an attorney fee and a 25% penalty was
assessed for the amount due claimant for the period commencing
November 5, 1982 through January 4, 1983.

The insurer submits that if a penalty is assessed, it should
be payable from November 24, 1982, the date on which it became
obligated to pay temporary total disability benefits under ORS
656.262(4) (14 days after the date of the claim); rather .than
November 5, 1982 as ordered by’the Referee. The insurer cites no
authorlty for this contentlon, with which we disagree.

ORS 656.262(4) states that the first installment of
compensation shall be paid no later than the 14th day after the
subject employer has notice or knowledge of the claim. Here,
claimant's claim was filed with the employer on November 10th. On
the 801 claim form, the employer acknowledges that it first knew
of claimant's problem on November 5th. November 5th is also the
date clalmant was hospltallzed "and became temporarily, totally
disabled. ’ :

Since claimant was an inpatient in a hospital, his temporary
disability payments would be recoverable beginning November 5th,
without the normal first three calendar day exemption. See ORS
656.210(3). Clearly, compensation time began to accrue from
November 5th, the date claimant first missed work, his condition
was diagnosed and, most importantly, he was hospitalized. However,
payment for this compensation was not required until 14 days from
November 10th, the date of the employer's notice of the claim,.

" .which was November 24, 1982.

\!\ o0

ORS 656. 262(9), now ORS 656. 262(10),‘statee’the 1ns$ref\"” all
be liable for an additional amount up to 25 percent of. the amounts
then due." 1In the present case, the insurer's unreasonable action
began on the date the employer had notice that claimant filed his
claim, November 10, 1982, until the date of the claim's denial,
January 4, 1983.

\ ORDER
The Referee's order dated March 29, 1983 1s‘aff1rmed
Claimant's attorney is awarded $400 for serv1ces on Board review,
to be paid by the insurer. :

Board Member Barnes Concurring in Part:

I am not sure I understand what the majority is saying about
whether interim compensation should be paid from the date of
disability, here November 5, 1982, or from the date of notice of
the claim, here November 10, 1982. The Referee apparently assumed
that interim compensation was due from disability date, since he
imposed a 25% penalty for nonpayment of interim compensatlon
starting November 5, 1982.

The Referee was incorrect. We have previously ruled that
interim compensation is due from the date of the claim; only if
and when the claim is accepted must the employer/insurer then pay
temporary total disability benefits for the interval between date
of disability and date of claim. Donald Wischnofske, 32 Van Natta
136 (1981), 34 Van Natta 664 (1982); Janet S. Robb, 34 Van Natta
1086 (1982). The Court of Appeals has reached the same ‘
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conclusion. Stone v. SAIF, 57 Or App 808 (1982).

If the Board majority's discussion of the penalty issue in
this case is intended to overrule what the Board and court have
previously said about interim compensable payable only from date
of claim, I disagree and would adhere to Wischnofske. Stated
differently, if the insurer had argued in this case that the
penalty for nonpayment of interim compensation should apply only
to interim compensation payable after November 10, 1982, I would

agree with that position and vote to modify the Referee's order
‘accordingly. I concur, however, solely becguse I do n9t
understand the insurer to have raised the Wischnofske issue.

I express no view on the merits of the compensability of this
claim.

11|
i
L

DANNY J. JONES, Claimant Own Motion 84-001€M
Welch, Bruun & Green, Claimant's Attorneys February 3, 1984
SAIF Corp Legal, Defense Attorney Own Motion Order Allowing

Attorney's Fees

In April 1983 claimant requested that the Board exercise its
own motion authority and reopen his October 21, 1970 injury claim
for a worsened condition related to his original injury. In
accordance with the Board's standard practice and procedure,
claimant's request for own motion relief was forwarded to the
insurer, SAIF Corporation, for a decision regarding voluntary
claim reopening. ORS 656.278(4). On December 23, 1983, the Board

was advised by SAIF that it would be voluntarily reopening the
claim.

Claimant's attorney has petitioned the Board for allowance of
an attorney's fee for services rendered in effecting voluntary
claim reopening. Counsel alleges 20 to 30 hours were expended in
obtaining claim reopening.

"If a proceeding is initiated on the
Board's own motion because of a request
from a claimant and an increase in
compensation is awarded, the Board shall
approve for claimant's attorney a
reasonable fee payable out of any increase
awarded by the Board." OAR 438-47-070(2).

This rule governing attorney fees in own motion proceedings has
been in existence since January of 1974, and was not altered by
the amendments to OAR Chapter 438, Division 47 promulgated by the
Board in early 1979 (WCB Admin. Order 1-1979, effective February
1, 1979). Although the rule appears to allow a fee in own motion
proceedings payable only "out of [an] increase awarded by the
Board," the literal terms of the rule must be read in light of
subsequent developments in own motion practice, as well as the

general principles and policies underlying the Workers'
Compensation Act. ORS 656.012(2).

ORS 656.278 was amended by Oregon Laws 1981, chapter
535 § 32, by which subsection (4) was added. The legislature
expressly provided that employers/insurers have authority to pay
compensation and reopen a claim without an order of the Board
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after expiration of a claimant's aggravation rights. See also ORS
656.018(4). The 1981 amendment, to a certain extent, was a
codification of existing practice inasmuch as some claims were
"reopened" by some insurers after expiration of the five years for
payment of additional benefits without an own motion order of the
Board As part of the same enactment, the legislature also
clarified that medical services pursuant to ORS 656.245 are
compensation granted as a matter of right for the life of an
injured worker, denied claims for which are to be contested
pursuant to ORS 656.283. Oregon Laws 1981, chapter 535 § 31.

ORS 656.278(4) is in furtherance of one of the express
objectives of the Act:

"To provide a fair'and just admlnistrative N
system for delivery of medical and

financial benefits to injured workers that
reduces litigation and eliminates the
adversary nature of the compensation
proceedings, to the greatest extent
practicable . . . . " ORS 656.012(2)(b).

Although attorney involvement, by definition, tends to enhance the
adversary nature of a proceeding, as opposed to reducing or
eliminating it, it is also certain that there are many instances
in which counsel can be effective in persuading an employer or
insurer that voluntary reopening is in' order, thereby. obv1at1ng

the need for Board 1ntervention and entry of an order pursuant to
ORS 656.278.

It is common in worker's compensation practice for an
attorney to be instrumental in obtaining acceptance of a claim or
payment of additional compensation without the need for a hearing,
in which case, the administrative rules provide for allowance or
approval of a reasonable attorney's fee by a Referee in a "summary
proceeding.“ OAR 438-47-015. The general principles set forth in
the Board's rules dgoverning attorney fees, including fees in
proceedings pursuant to ORS 656.278, prov1de that an attorney's
" fee will be allowed when the attorney is instrumental, with or
without proceedings before a Referee, the Board or a court:

"(a) In obtaining acceptance of a denied claim; or (b) in
obtaining compensation or an increase to the claimant; or (c) in

successfully defending an award of benefits to claimant against
reduction." OAR 438-47-010(1).

We conclude that existing administrative rules allow the
Board to provide for payment of a reasonable attorney's fee to
claimant's attorney when counsel has been instrumental in
obtaining. voluntary claim reopening pursuant to ORS 656.278. The
alternative is to construe the rules as allowing the Board to
provide for payment of an attorney's fee only upon closure of the
claim. This manner of proceeding has proven to be unsatisfactory

in the past. Fred Gascon, 34 Van Natta 1551A (1982). 1If an
attorney is instrumental in obtaining voluntary claim reopening,
he or she should inform the Board of the efforts expended in
claimant's behalf, preferably in affidavit form. Any fee allowed
by the Board is to be paid out of claimant's compensation as
paid. The fee is not payable in addition to compensation. OAR
438-47-070(2); Bernie Hinzman, 35 Van Natta 1374 (1983). See also
ORS 656.386(2). ‘ '
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ORDER

Claimant's application to the Board for allowance of a
reasonable attorney's fee is granted. Claimant's attorney is
allowed 25% of the temporary disability compensation paid to
claimant in connection with the SAIF Corporation's voluntary claim
reopening pursuant to ORS 656.278(4). The attorney's fee payable
under the terms of this order shall not exceed $500 and is payable
out of claimant's compensation, not in addition thereto.

Counsel's entitlement to an additional fee will be considered at

the time of claim closure.
— ]

LARRY FUNKHOUSER, Claimant WCB 81-08931
Rol11 & Westmoreland, Claimant's Attorneys February 7, 1984
Schwabe, et al., Defense Attorneys Order of Dismissal

Claimant requested review of Referee Howell's order which
affirmed a Determination Order dated February 18, 1983, which
awarded claimant 25% for 80° of unscheduled permanent partial
disability for injury to claimant's low back. The self-insured
employer has moved to dismiss claimant's request for review on the
grounds that it was not timely filed.

The Referee's order was entered on December 6, 1983. Claim-
ant's request for review is dated January 6, 1984, and was mailed
by certified mail on that same date. The 30th day after the
Referee's order, not including the date on which the order was
entered, was January 5, 1984; therefore, claimant's request for
review, which was mailed on the 31st day after the Referee's
order, is untimely. ORS 656.289(3); OAR 436-83-700(2).

In response to the employer's motion to dismiss, claimant
contends that the 30-day period for requesting Board review did
not expire until January 9, 1984 by operation of Rule 10C of the
Oregon Rules of Civil Procedure. ORCP 10C provides:

"Except for service of summons, whenever a
party has the right or is required to do
some act or take some proceedings within a
prescribed period after the service of a
notice or other paper upon such party and
the notice or paper is served by mail, 3
days shall be added to the prescribed
period."

The scope of the Oregon Rules of Civil Procedure is stated in
Rule 1lA:

"These rules govern procedure and practice
in all circuit and district courts of this
state, except in the small claims department
of district courts, for all civil actions
and special proceedings whether cognizable
as cases at law, in equity, or of statutory
origin except where a different procedure is
specified by statute or rule. These rules
shall also govern practice and procedure in
all civil actions and special proceedings,
whether cognizable as cases at law, in
equity, or of statutory origin, for the
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small claims department of district courts
and for all other courts of this state to
the extent they are made applicable to such
courts by rule or statute. Reference in
these rules to actions shall include all
civil actions and special proceedings
whether cognizable as cases at law, in
equity or of statutory origin.”

In the exercise of its rulemaking authority, ORS 656.726(5),
the Board could adopt the Oregon Rules of Civil Procedure, or
portions thereof, for proceedings in contested cases before this
agency: however, this has not been accomplished as of this date.
Existing statutory and regulatory provisions, as previously
interpreted by the Board and the court, are controlling. ORS
656.289(3); ORS 174.120; OAR 436-83-700(1), (2); Rodney V. Calvin,
35 Van Natta 1293 (1983); Matthew Sampson, 34 Van Natta 1145
(1982); Ray Williams, 20 Van Natta 89 (1977); Donna Bassford, 18
Van Natt5_¥zT_TT§7€7: Norman L. Cobb, 11 Vvan Natta 224 (1974);
Robert Wright, 11 Van Natta 40 (1973) Gerald McElroy, 10 Van Natta
184 (1973); Pauline Mabe, 6 Van Natta 98 (1971); Stephen A.
Johnson, 5 Van Natta 105 (1970); Page William Medford and Gordon
Dee Medford, 1 Van Natta 46 (1967); Phillip E. Lowe, 1 Van Natta
23 (1967). See also Argonaut Insurance Co. v. King, 63 Or App 847
(1983); Albiar v. Silvercrest Industries, 30 Or App 281 (1977).

Perhaps some consideration should be given to the possibility
of excluding legal holidays in the computation of the thirty-day
limitations period since many offices frequently are closed during
certain periods of the year or operate with only a skeleton staff,
‘see ORCP Rule 10A; presently, however, such days are included in
the computation of a limitations period unless the last day of the
period falls thereon. Seé ORS 174.120. Under existing law, the
thirty-day period for requesting Board review of the Referee's
order in this case expired the day before claimant perfected his
request. Accordingly, we lack jurisdiction, and the claimant's
request for review must be dismissed.

ORDER»‘V

Claimant's request for review of the Referee's order dated
December 6, 1983 is dismissed as not timely filed.

PATRICK A. SHIELDS, Claimant WCB 83-5953 & 83-5954
Frye, Hanna, & Veralrud, Claimant's Attorneys February 7, 1984 '
SAIF Corp Legal, Defense Attorney Order of Dismissal

The insurer has requested review of Referee's order
dated December 22, 1984. The request for review was filed with the
Board on February 3, 1984 , more than 30 days after the date of
the Referee's order. It is not timely filed.

ORDER

The insurers request for review is hereby dismissed as
being untimely filed. ,
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WILLI ARNDT, Claimant WCB 81-08483
Joseph Post, Claimant's Attorney February 9, 1984
Cheney & Kelley, Defense Attorneys ' Order on Review

Reviewed by Board Members Barnes and Ferris.

The employer requests review of Referee Pferdner's order which
found claimant to be permanently totally disabled. The sole issue
is extent of disability, including permanent total disability.

Claimant was born in Poland, raised in Poland and Germany, and
came to the United States in 1957. In Europe, he spoke both Polish
and German. Since coming to the United States, claimant has
learned to speak and understand Engl1sh, he believes, well.
However, an interpreter was used at the hearing. Claimant can read
English to a limited extent, e.g., he can understand the sports
section of the newspaper without assistance, but most other written
materials require his wife's assistance. He cannot write English.
Claimant received the equivalent of about six grades of education
in Poland and Germany, and no additional education in the United
States. His intelligence has been determined to be in the low
average range.

Other than the employment which gave rise to this claim,
claimant's work history includes training guard dogs, laying rail-
road ties, hoisting rolls of paper in a paper mill, working as a
janitor‘and farm work. Claimant lives on a 48 acre farm and, prior
to his 1n3ur1es involved here, was able to ride a tractor, move
irrigation pipes, handle bales of hay, maintain a garden and other-
wise carry out farming operations.

Claimant has been employed by the employer involved in this
proceeding since 1958 or 1959 as a sheet metal worker and welder.
In February 1975 claimant sustained a ruptured disc in the course
of his employment. X-rays taken at that time also revealed the
existence of spondylolysis. A laminectomy and discectomy at L5-S1
were carried out in March 1975 and the claim was closed in January
1976 with an award of 5% permanent disability. An aggravation

claim was filed which led to back surgery again in September 1976.
Bone fragments and scar tissue from the first surgery were removed.
Another laminectomy and removal of disc material were performed.
Claimant's back was fused at L5-Sl1. Subsequently claimant
developed an infection at the hip donor site which resolved with
hospitalization. In March 1977 claimant was released to and
returned to work with the same employer.

A September 1977 medical report from claimant's treating
physician for the first time mentioned that claimant “"showed a
significant amount of emotional problems...suggesting that strong
functional component may be prolonging and increasing his
disability state." There does not appear to have been any follow
up on this suggestion at that time. Closing evaluations found the
extent of orthopedic impairment to be in the moderate range, and
the aggravation claim was eventually closed in February 1978 with
an award of an additional 15% permanent disability. There is no
indication whether claimant's psychological problems were factored
into that award of permanent disability.

Clalmant s work thereafter included lifting 125 pound incuba-
-135-



tors onto a work bench. Claimant experienced periodic incidents of
back pain but cont1nued working. In June 1979 claimant experienced
pain when he lifted a 200 pound compressor. He quit work the fol-
lowing day. Claimant's back pain did not respond to at-home care.
He was hospitalized for therapy and evaluation, diagnosed as having
a lumbar strain and status post laminectomy and fusion, and dis-
charged in an improved condition. Claimant received psychological
therapy (prlmarlly biofeedback tralnlng.,1t appears) from Joan
Kelley, Ph.D., at that t1me and for a perlod of t1me thereafter.

Claimant's back pain contlnued and he developed neck pain. A
myelogram performed in December 1979 revealed degenerative changes
in the cervical portion of the spine. With respect to the lumbar
spine, a comparison of the 1979 myelogram and a myelogram that had
been performed in 1976 revealed "no essential difference in the
configuration of the pantopaque column in the last two myelograms." .
Claimant's physicians determined that further surgery was not
indicated and that claimant's neck condition and symptoms were not
related to either the 1976 or»tne 1979 industrial incidents.

‘Between the 1975 and 1979 incidents._the employer had changed
insurers. There was a hearing on the issue of whether the 1979
incident constituted an aggravation or a new injury.  The outcome
of that proceeding was a finding that claimant had sustalned a new
injury. See Willi Arndt, 32 Van Natta 286 (lgélf" SRR

A closing examlnatlon by Orthopaedic Consultants resulted in a
report wherein claimant was diagnosed as havinhg "status post lumbar
laminectomy, times two, and post lumbosacral fusion, and chronic
recurrent lumbar strain." Interference from functional disturbance
was cons1dered‘moderate. Permanent impairment attributable to the
1979 injury was judged to be mildly moderate and overall permanent
1mpa1rment at moderate.

A psychiatric evaluation of claimant was done by Dr. Colbach
who noted that claimant was a man of limited intelligence and
limited education who had always worked hard, that he was anxious
and frightened about having back problems which rendered him unable
to do physical work, that in many ways claimant had given in to his
'dependency needs, that he was exaggerating his symptoms to some
degree, probably unconsciously, " that claimant's fear and anxiety
‘make his phy51cal limitations worse, and that the amount of impair-
ment due to psychlatrlc problems was mild to moderate. '

The 1979 claim was closed in November 1981 with an award of
35% unscheduled disability which, according’ to the Evaluation
Division's worksheet, took into consideration claimant's psycho-
logical impairment as well as his orthopedic impairment. This
award was in addition to the previous awards of 20%, for a total of
55% unscheduled disability. This case stems from an appeal by
claimant from that Determination Order, claimant contending that
his extent of permanent disability is greater, including permanent.
total disability. ‘

In summary, claimant has numerous forms of impairment. The
most serious impairment arises from claimant's 1975 industrial
-injury which resulted in two laminectomies and a fusion. That 1975

claim-is not here directly in issue; the present issue is claim-

ant's disability following his 1979 injury and claim. However, the

residuals of the 1975 injury would be "preexisting disability" that
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could be considered for purposes of an award of permanent total
disability under ORS 656.206(1)(a). The only other preexisting
disability that might be of significance under ORS 656.206(1)(a)
would be claimant's loss of his little finger and part of the
fourth finger of his left hand in a previous industrial accident.
Claimant also has liver disease, gall bladder disease and intesti-
nal disorders:; however, it does not appear that these conditions
are contributing to his disability. Claimant also has degenerative
disc disease in the cervical portion of his spine; however, that
condition is unrelated to any industrial injury and its disabling
effects began after the 1979 injury here in question. We thus do
not consider that condition in evaluating the extent of disability.

Frank Mason, 34 Van Natta 568, aff'd 60 Or App 786 (1982); Emmons
v. SAIF, 34 Or App 603 (1978). 1In short, claimant has several
forms of impairment that are not properly part of the disability
calculus now before us.

That fact makes evaluation of the lay testimony more diffi-
cult. Claimant testified that he has difficulty sleeping for any
prolonged period; that his daily activities are restricted to
feeding pressed pellet foot to his pigeons, chickens and rabbits:
that these activities take him about an hour and a half; that after
doing these activities he must rest for 30 minutes to an hour.
Claimant's son received an early discharge from the Navy to take
care of the farm because claimant is no longer able to handle most
farming operations. Claimant feels he is unable to drive a car.
When he sits, he can only sit on his left buttock.

We infer that the majority (but not all) of claimant's limita-
tions and difficulties are probably due to his 1975 and/or 1979
industrial injuries. On the other hand, it is safe to assume that
some of claimant's limitations are due to noncompensable condi-
tions, like his cervical disc disease. The main reason to link a
majority of claimant's problems to his industrial injuries is the
fact that claimant's most pronounced symptoms, according to both
the medical evidence and lay testimony, are low back pain and numb-
ness radiating into his right leg. These symptoms would appear to
be most consistent with claimant's 1975 low back ruptured disc, two
laminectomies and fusion. Yet, strange as it may seem, claimant
was able to and did return to fairly heavy work for more that two
years after recovering from his 1975 injury.

Claimant's 1979 injury appears to have been much less serious,
diagnosed as only a lumbar strain. A myelogram performed after the
1975 injury revealed "no essential difference" from a prior myelo-
gram. It is very difficult to understand -- and the record does
not explain -- how claimant could have had such a successful
recovery from his more serious 1975 injury and be as disabled as he
claims after his more mi?or 1979 injury.

Claimant has not been employed (other than what might be
regarded as de minimus self-employment in farming) or sought
employment since his 1979 injury. The employer thus argues that
claimant has not satisfied the seek-work requirement of ORS
656.206(3) and thus cannot ke found to be totally disabled.
Claimant, of course, responds that he comes within the "“futility
exception” to ORS 656.206(3) created by Butcher v. SAIF, 45 Or App
313 (1980), and its progeny.
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As indicated above, we think it is clear that claimant has
various forms of physical impairment that were neither caused by
his 1979 injury nor are preexisting disability that we can consider
under ORS 656.206(1)(a). We are frankly unsure how the futility
exception should be applied in this kind of situation; we assume
that we should focus only on whether claimant's compensable impair-
ment (i.e., cognizable impairment under ORS 656.206(1)(a)) makes
seeking work futile, not whether claimant's totdl 1mpa1rment makes
seeking work futile. Just before claimant's 1979 injury, his com-
pensable impairment did not prevent him from working at a fairly
strenuous job. We do not think the incremental impairment caused
by the 1979 strain-type injury, although difficult to understand on
this record, is of a magnitude that would make seeking work futile.
We conclude that ORS 656.206(3) precludes an award of total
disability.

Turning to the question of the extent of claimant's partial
disability, we first note that Exhibit 71 indicates that the
Evaluation Division rated claimant's orthopedic and psychological
impairment at 15%. This seems significantly low. Orthopaedic
Consultants rated claimant's orthopedic impairment attributable to
the 1979 injury as mildly moderate, i.e., 20% to 40%. Dr. Colbach
rated claimant's psychologlcal impairment as mild to moderate,
i.e., 10% to 60%. There is an obvious overlap between these two
forms of impairment, i.e., the principal form of orthopedic impair-
ment is disabling pain and the principal form of psychiatric
impairment is enhancement of subjective pain. We conclude that an
impairment rating of about 40% is indicated.

The soc1a1/vocat10nal factors all increase the extent of
claimant's disability. His age, 54 or 55, justify an impact factor
of +8. His lack of education justifies an impact factor of +15.
Before the 1979 1njury ‘he was capable of heavy work: now,
apparently, he is only capable of 'sedentary wth, adaptability from
heavy to sedentary yields a +20 rating. Claimant's dull-normal
mental capacity justifies an impact factor of at least +5, if not
more because of his language problem. We f1nd the labor market
considerations to yield an impact of +15. Comb1n1ng all these
values and resolving all doubt in claimant's favor leads to a
disability rating of 75%.

We do not understand the employer to argue that we should take
into account claimant's previous awards totalling 20% disability
pursuant to ORS 656.222. 1In any event, because of lack of clarity
in the record about many aspects of this case, we think it would be
inappropriate to do so.

ORDER

The Referee's order dated July 20, 1982 is reversed. Claimant
is awarded 240° for 75% unscheduled low back and psychiatric
disability: this award is in lieu of all prior awards. Claimant's
attorney's fee should be adjusted accordingly.
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SIMON ZINGANI, Claimant WCB 81-06993
Pozzi, et al., Claimant's Attorneys February 9, 1984 o
Richard C. Pearce, Defense Attorney Order Denying Request to Dismiss

The Board has received respondent's request to dismiss the
claimant's request for Board review on the grounds claimant has not
filed an appellant's brief nor received perm1551on for extension of
filing of its brief.

The Board allowed appellant an extension of time for brief
submittal dated February 1, 1984. There is no requirement in the
workers' compensation law or the Board rules which indicates that a
brief must be filed by appellant or respondent before the Board will
review the case. ORS 65€.295(5). While briefs are a significant aid
in the review process, the failure to file a brief is not grounds for
dismissal of a request for review. The request for dismissal hereby
is denied.

IT IS SO ORDERED.

DEWAYNE D. DUNLAP, Claimant WCB 83-00653
Richard 0. Nesting, Claimant's Attorney . February 13, 1984
Roberts, et al., Defense Attorneys Order on Review

Reviewed by Board Members Ferris and Lewis.

The insurer requests review of Referee Fink's order which
awarded claimant 128° for 40% unscheduled permanent partial dis-
ability on review of the July 23, 1982 Determination Order which
awarded no permanent disability. Claimant cross-requests review
contending that his award should be increased. The issues are
extent of disability and the application of ORS 656.222.

We agree with the insurer's contention that the award is
excessive. Therefore, we modify the Referee's order.

Claimant is a 33 year o0ld warehouseman for a grain and wheat
mill who compensably injured his neck/cervical spine in December
1981 while shoveling wheat from under a conveyor belt. He is a

high school graduate and has completed two years of general college
courses. His work experience consists of primarily heavy labor
employment.

Claimant previously suffered an industrial injury to his neck
in January 1973, for which he received an award of 15% permanent
disability. Although the exact amount of this previous award was
not known at hearing, we have chosen to take notice of this prior
order. See Dennis Fraser, 35 Van Natta 271, 274 (1983). Since
this action was not requested by either party, we have given the
parties an opportunity to comment. Fraser, supra, 35 Van Natta at
274.

Claimant also suffered an industrial injury to his neck in
September 1978, for which he received a stipulated award of 20% in
December 1980. Thus, prior to his present claim, claimant had
received a total of 35% permanent disability for his neck/cervical
spine injuries.
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All treatment for claimant's injuries has been conservative.
Following the 1973 and 1978 injuries claimant eventually returned
to work without restrictions.

After the December 1981 injury claimant's treating neurolo-
gist, Dr. Isaacs, diagnosed claimant's condition as mild-moderate
chronic cervical strain syndrome. Although claimant's condition
was suggestlve of mild sensory neuropathy, the doctor found no
evidence of radlculopathy or any neurologic def1c1t.

Dr. Isaacs has placed a 15 pound weight restriction for claim-
ant's lifting and has recommended that claimant avoid activities
which involve twisting his neck. There is an indication in a chart
note of an examining physician that Dr. Isaacs had modified this
weight restriction to a 25 pound limitation. However, there is no

report from Dr. Isaacs that this 15 pound limitation has been
modified.

' These work restrictions have prevented claimant from returning
to his warehouse job which involved lifting weights of 50 to 130
pounds. Dr. Isaacs indicates that should claimant manifest a good
response to treatment, these restrictions could be modified to some
degree over many months. However, the doctor remained doubtful
that claimant's neck condition would resolve and felt that it would
continue to be aggravated by moderate activity.

Claimant credibly testified that although he was experiencing
a more intense pain, his present neck problems were basically the
same as he had experienced over the past ten years. Claimant
experlenced numbness in the shoulders and arms, & constant
sometimes jabblng paln. which resulted in a severe 'loss of motion
to his neck. He somet1mes wore a neck brace and often awoke ten
times a night due to the 'pain and discomfort. Formerly very
athletic, claimant had been forced to severely restrict his
physical activities. There is no suggestion in any report that

claimant's symptoms and 1mpa1rment are contrived or that claimant
is malingering.

The insurer argues that an award of 40% permanent disability,
in addition to the previous awards for the same area of claimant's
body, is excessive. The insurer cites ORS 656.222, which states
that an award of compensation for a further accident shall be made
with regard to the combined effect of the injuries and the worker's
past receipt of money for such disabilities.

Claimant argues that nothing in ORS 656.222 requires that a
strict arithmetic offset be made between compensation for the first
injury and subsequent injuries. He cites Cascade Steel Rolling
Mills v. Madril, 57 Or App 398, 402 (1982), as support for his:
argument. Claimant argues that a strict offset is particularly
inappropriate here where he has substantially improved from prior
injuries and where this latest injury has diminished his future
earning capacity. .

The Board has found that sometimes an arithmetic computation . ‘
is appropriate when no other rational method can be seen to measure

the difference in disability. William Still, 34 Van Natta 1543

(1982). Pursuant to reason and ORS 656.222, we shall consider the

-140-




previous determinations of extent of disability arising from pre-
vious injuries. However, while we consider the previous determina-
tions, we do not necessarily engage in a strict mathematical
computation. Cascade Steel Rolling Mills v. Madril, supra; R. L.
Matthews, 35 Van Natta 52, 53 (1983). Cf American Bldg. Maint. v.
McLees, 64 Or App 602 (1983). \

Here we find it unnecessary to apply a strict mathematical
computation. See also James W. Thomason, WCB Case No. 79-05982, 36
"Van Natta 143 (decided this date). The record contains sufficient
evidence with which to determine claimant's disability attributable
to his 1981 injury. The objective findings from the medical
reports, particularly those of Dr. Isaacs, claimant's work restric-
tions and his testimony provide us with a sufficient basis from
which to evaluate claimant's disability. In arriving at our deter-
mination, we are aware that the award should compensate claimant
for his new or additional disability that has resulted from this
latest injury and that was not compensated for by the prior awards.
See Cascade Steel Rolling Mills v. Madril, supra, 57 Or App at 601l.
We also take note that the prior awards contemplate fluctuations of
symptoms. Harmon v. SAIF, 50 Or App 121, 126 (1981); Jo Wanda
Orman, 35 Van Natta 650 (1983).

We have applied the guidelines in OAR 436-65-600 et seq. and
considered claimant's age, education, work experience, mental
capacity, adaptability, physical impairment, disabling pain, work
restrictions and labor market findings. In comparing the facts of
this case to similar cases and considering his prior disability
awards, we conclude that claimant is entitled to 10% unscheduled
permanent partial disability.

ORDER

The Referee's order dated May 10, 1983 is modified. <Claimant
is awarded 32° for 10% unscheduled permanent disability. This
award is in lieu of the 128° for 40% permanent disability awarded
by the Referee. Claimant's attorney is allowed 25% of the compen-
sation awarded herein as an attorney's fee, not to exceed $2000,
payable out of claimant's compensation and not in addition thereto.

. . ore——————
.—_—.—-——————-———_—————_‘—_

DARLENE J. EMERSON, Claimant WCB 82-08692
Evohl F. Malagon, Claimant's Attorney February 13, 1984
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by the Board en banc.

Claimant requests review and the SAIF Corporatlon
cross-requests review of Referee McCullough's order which affirmed
SAIF's denial of claimant's back problems and which set aside the
Determination Orders of November 1 and November 19, 1982 as being
premature. Claimant contends her back condition is compensable.
SAIF contends that the Determination Orders should be affirmed

inasmuch as claimant's psychlatrlc condition is medically
stationary.

The Board affirms and adopts the order of the Referee.
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1 ORDER

The Referee's order dated April 12, 1983 is affirmed.
Claimant's attorney is awarded $500 for services on Board review,

to be paid by the SAIF Corporation.

Board Member Barnes Dissenting in Part:

On SAIF's cross- request for review, I would reverse that
portion of the Referee's order which set aside the November 1 and
November 19, 1982 Determination Orders as premature.

. . ! §

Admittedly, the reports of claimant s treating psychiatrist,
Dr. Rinier, use all the correct "magic words" -- opining that
claimant was not medically stationary (in a psychological sense)
when the challenged Determination Orders were issued. However, 1
understand our statutory duty and obligation as factfinders to be
to weigh and to assess the evidence and to determine whether we can
truly say that we find any expert opinion offered by the party with
the burden of proof to be persuasive. And 1 believe an important
aspect of assessing persuasiveness of any expert opinion is to
consider the expert s reasons for that oplnlon. E.g. Samuel v.
Vanderheiden, 277 Or 239 (1977). b o

[
3

Dr. Rinier explained the reasons for his opinion in a deposi-
tion, Exhibit 92. As I read that deposition, Dr. Rinier is using
“medically stationary"” in some sense other than the statutory
definition of that term. For example, Dr. Rinier is apparently not

going to regard claimant as medically stationary (in a psychologi-
cal sense) until "she's productively, gainfully employed." (Ex.
92, p. 11.) When asked whether claimant could return to her
pre-injury job, Dr. Rinier elaborated on his concerns about the
quality of claimant's work experience:

“Well, she can, if she's treated 1ikehyou
would treat any human being. In other
words, she can't always be afraid that she's
going to be fired. She can't always feel
that they're giving her shit work to do.
She can't feel that she's being discrimi-
nated against and harrassed or whatever.
She has to be given productive work . . .
(Ex. 92, p. 9.)

Dr. Rinier's holistic approach toc claimant's health care is
interesting, but I know of no provision of the workers' compensa-
tion law that even suggests that claimant should be paid time loss
until she obtains stimulating employment. Because I do not think
the reasons Dr. Rinier stated for his opinion are legally
sufficient, I do not find that opinion persuasive. It follows, I
believe, that claimant has not proven that the November 1982 Deter-
mination Orders were other than proper closures of her industrial
injury claim.

For these reasons, I respectfully dissent from the majority's ’
contrary conclusion on the issue raised by SAIF.
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DOUGLAS E. STEVENSON, Claimant WCB 83-7767
Evohl Malagon, Claimant's Attorney February 13, 1984
SAIF Corp Legal, Defense Attorney Order of Dismissal

The insurer has requested review of Referee's order dated
January 9, 1984. The request for review was filed with the Board
on February 9, 1984 , more than 30 days after the date of the
Referee's order. It is not timely filed.

ORDER

The insurers request for review is hereby dismissed as being
untimely filed.

T T R e e e e it
et Y S e St

——
e ———

JAMES W. THOMASON, Claimant WCB 79-05982

Cramer, et al., Claimant's Attorneys February 13,.1984
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed‘by Board Members Ferris and Lewis.

The SAIF Corporation requests review of Referee Johnson's
order which awarded claimant 192° for 60% unscheduled permanent
disability in lieu of the 48° for 15% permanent disability awarded
by Determination Order dated July 14, 1978. SAIF contends the
permanent disability award is excessive. We agree with SAIF and
modify the Referee's order. :

Claimant is a 50-year-old cable television lineman who
compensably suffered a cervical/dorsal strain in a November 1977
fall. Claimant previously suffered an industrial injury to his
cervical/dorsal spine in January 1970, for which he received an
award of 20% permanent disability. Claimant returned to his
lineman job after the 1970 injury. After the November 1977 injury,
a panel of doctors at the Orthopaedic Consultants recommended that
claimant not return to work as a lineman, that he should limit
himself to light work and that his impairment rating was mildly
moderate or 20-40%. When the Orthopedic Consultants examined

claimant in May 1976, they found his disability related to his 197C
injury to be mild.

Claimant testified that he has not returned to work as a line-
man since his 1977 injury, although he has attempted several other
jobs such as a ranch hand and truck driver which caused him prob-
lems with his back, neck and arms. For the two years before the
hearing, however, claimant has been employed by the United States
Forest Service as a warehouseman and compound manager. This job
requires claimant to work nine months out of the year. Claimant
must bid on the job annually and has no guarantee that the job will
be his each coming year. The job duties involve lifting up to 45
pounds, pushing and pulling movements, prolonged walking, standing,
bending and use of arms, hands and legs. Claimant testified that
he performs no substantially heavy labor, but that he does some
lifting and operates a Hyster. Claimant also testified that he
continues to have pain in his back, neck and arms for which he
takes pain medication. Further, claimant testified he has discon-
tinued or reduced hunting, woodworking and horseback riding.

SAIF argues that an award of 60% permanent disability, in
addition to the 20% permanent disability previously awarded for the
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same area of claimant's body, is excessive. SAIF argues that
claimant's dlsablllty should be determined by applying the guide-
lines in OAR 436-65-600 et seq. using claimant's total impairment,
which yields a rating of 55%. SAIF then asks us to subtract from
that rating the 20% disability award claimant received for his 1970
injury, resulting in a disability rating of 35% for claimant's 1977
injury. The Court of Appeals, however, has held that such a strict
mathematical computation is not required by ORS 656.222, and in
some cases may be inappropriate. - Compare Cascade Steel Rolling
Mills v. Madril, 57 Or App 398 (1982) with American Bldg. Maint. v.
McLees, 64 Or App 602 (1983). See Roy J. Fenton, 34 Van Natta's

1686 (1982). Accordingly, we decline to make such strict mathe-
matical computations here where we have sufficient evidence to
determine the increased impairment to claimant's cervical/dorsal
spine as a result of his 1977 injury. Cf William Still, 34 Van
Natta 1543 (1982) (mathematical computation used where no other
rational method seen to measure difference in disability); DeWayne
D. Dunlap, WCB Case No. 83-00653, 36 Van Natta 139 (decided this
date) o

Based on the Orthopedic Consultants' finding that claimant's
1mpa1rment related to his 1970 injury was mild, we find that claim-
ant's impairment relating to his neck was 15% prior to his 1977
injury. We further find that claimant's total impairment following
his 1977 injury is 30%. Therefore, we find that claimant's impair-
ment resulting from the 1977 injury is 15%.

Applying the guidelines in OAR 436-65-600 et segq., considering
claimant's age, education, work experience, adaptability, and labor
market findings, results in a disability rating of 40%. Comparing
that rating with other similar cases, we find that an award of 40%
adequately compensates claimant for the permanent disability
related to his 1977 injury.

ORDER

The Referee's order dated May 27, 1983 is modified. Claimant
is awarded 128° for 40% unscheduled permanent disability. This
award is in lieu of the 192° for 60% permanent disability awarded
by the Referee and in lieu of the 48° for 15% unscheduled permanent
disability awarded by Determination Order dated July 14, 1978.
Claimant's attorney is allowed 25% of the additional compensation
awarded herein (80°) as an attorney's fee, not to exceed $2,000,
payable out of claimant's compensation and not in addition thereto.

e —
e e

MICHAEL D. COPLEY, Claimant WCB 83-00158

Zafiratos & Roman, Claimant's Attorneys February 15, 1984
Robert Olson, Attorney - Order on Reconsideration

SAIF Corp Legal, Defense Attorney
Carl M.vDavis, Asst. A.G.

Claimant has moved for and award of attorney fees in connec-
tion with our Order on Review dated January 19, 1984. We regard
this as a motion to reconsider. On reconsideration, we decline to
award claimant's a fee and adhere to our Order on Review.

The SAIF Corporation requested review of a Referee's order ‘
setting aside its denial. No briefs were filed and the Board
affirmed the Referee's order. Thus, claimant prevailed on Board
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review. In our order we stated: "No attorney fee will be awarded
to claimant's attorney as no brief was filed." Claimant's attorney
now argues:

"I don't feel that you have the authority
to prevent me from receiving fees and if
you do, please c1te me the proper
authority."”

OAR 438-47-010 which sets forth the general principles for awarding
attorney fees states:

"(1) Attorney fees for claimant's attorney
will be allowed only when the attorney is
instrumental, with or without proceedings
before a referee, the Board or a court:

% % %

"(c) In successfully defending an award of
benefits to claimant against reduction.

“(2) The amount of a reasonable attorney
fee when authorized under 47-000 to 47-095
including cases involving extraordinary

services shall be based on the efforts of
the attorney and the results obtained....

While it is true that the Referee's order setting aside the denial
was affirmed, claimant's attorney was not instrumental in defending
the Referee's order. Accordingly, under the general pr1nc1ples set
forth in OAR 436-47-010, the Board decllnes to award claimant's
attorney a fee on Board review.

ORDER

On reconsideration, the Board's Order on Review dated January
19, 1984 is hereby reaffirmed and republished.

MICHAEL G. CRAGUN, Claimant WCB 82-08199
Flaxel, et al., Claimant's Attorneys February 15, 1984
Atherly, et al., Defense Attorneys Order on Reconsideration

Claimant has requested reconsideration of our January 31,
1984 Order on Review which reduced the attorney fee awarded by the
Referee from $1,200 to $700.

Claimant first argues that he is entititled to a full attorney
fee as he requested a hearing prior to the issuance of the .307
order. This is correct. However, that request for hearing was
filed in relation to the August 16, 1982 denial, and that denial
was affirmed by the Referee. Therefore, no fee can be awarded on
this basis. '

Claimant next argues that our reliance on cases such as Hanna

v. McGrew Bros. Sawmill, 45 Or App 757 (1980), and National
Farmers' Union lInsurance v. Scofield, 56 Or App 130 (1982]) is

inappropriate as those cases involved single employers with two
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insurance carriers, whereas the current case involves two employers
who happen to have the same insurance carrier. That, in our
opinion, is a distinction without a difference.

Claimant also argues that more than just responsibility was in ‘
issue at the hearing as the attorney representing SAIF on behalf of
Wardrobe Cleaners indicated compensability was also being con- ‘
tested. What was actually stated was as follows:

"Mr. Butler: In behalf of Wardrobe
Cleaners, it is our position that compen-
sability is an issue with respect to the
claim 12-23-82 incident to the extent that
we take the position if anything happened
on that day it was not ‘related to his work
with Wardrobe:Cleaners, but it was soley
related to the June of 1980 accident. . . ."
(Emphasis added.) '

[

Although Mr.'Butler may have used the word "compensability," it is
clear that he was speaking only in context of respon51b111ty. The
remainder of the transcript supports this.

Claimant's arguments have failed to convince us to change our
conclusion. in this case. We, therefore, adhere to our original
order.

ORDER

On reconsideration, the Board adheres to its Order on Review
dated January 31, 1984, which hereby is reaffirmed and republished.

DANIEL D. GRIGGS, Claimant WCB 82-11195

Cash Perrine, Claimant's Attorney February 15, 1984
Minturn, et al. Defense Attorneys Order on Rev1ew

" Yoy 1

Y
‘Reviewed by Board Members Lew1s and Ferrls.

_ Claimant requests review of Referee Seifert's order which
affirmed the SAIF Corporation's November 29, 1982 denial, by which
SAIF refused to reopen claimant's claim for low back surgery on the
grounds that the proposed surgery was not reasonable and necessary.

In June 1978 claimant, a then 51 year old former heavy equip-
ment operator, filed a claim for occupational disease for a low
back condition. Claimant had experienced chronic back symptoms for
many years prior to the filing of his claim and in December 1977 he
underwent a complete lumbar laminectomy with removal of a
protruding disc at L4-5. ‘At that time claimant was employed as a
field representative for the Operating Engineers Local #701.

Claimant returned to work following his surgery, but had to
give up his job due to severe back pain which occurred as a result
of the long distance driving which his job required. Claimant was
examined by Orthopaedic Consultants on September 13, 1978. The
Consultants were of the opinion that claimant should undergo no
further surgical treatment as he had already undergone a discectomy
between L-4 and L-5 with a wide laminectomy between L 3 and L-5,
and a complete laminectomy between L-4 and L-5.
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Claimant was again hospitalized in November 1978. A myelogram
demonstrated a large extradural defect to the right at the L4-5
interspace. Spondylotic changes were present at L3-4 and L4-5. On
November 24, 1978 claimant underwent another laminectomy. An
extruded disc at L4-5 was excised and a foraminotomy at the L-5
nerve root was performed. The discharge diagnosis was degenerative
lumkar disc disease.

Claimant thereafter received continuous conservative treatment
for low back and leg pain. Dr. Miller, claimant's then treating
physician, was of the opinion that claimant was permanently and

totally disabled. Dr. Corrigan was of the opinion that claimant's
discomfort was a result of surgical collapse of the L4-5 disc space
with resultant mechanical instability, and felt that claimant was
restricted to very sedentary activity. : ‘

Claimant underwent a repeat examination by Orthopaedic
Consultants on December 30, 1980. The Consultants concluded that
claimant was medically stationary and noted in their report that
claimant stated he was not enthusiastic about undergoing a third
surgery. The Consultants felt that a spinal fusion would not
decrease claimant's impairment. Dr. Miller agreed with the
Consultants.

On January 16, 1981 Dr. Norton, a medical consultant for SAIF,
reviewed claimant's medical records. Dr. Norton reported that
although there was "some reasonable chance" that a successful
fusion might increase claimant's prospects for gainful employment,
the long term prodgnosis from the standpoint of substantial perma-
nent relief of pain was thought to be poor. Dr. Norton noted that
claimant was probably suffering further anatomic changes in his
spine due to the prior surgeries. He concluded:

"In this particular claimant I find it some-
what difficult to make strong recommendations
in either direction on the basis of the medi-
cal record. In this particular clinical
situation I would not oppose surgical manage-
ment of the claimant's instability."

Claimant thereafter began treating with Dr. Kendrick, a neuro-
surgeon. As he was reluctant to recommend surgery, Dr. Kendrick
utilized various conservative measures in an attempt to treat
claimant. On April 23, 1981 Dr. Kendrick reported that he did not
feel a surgical fusion was indicated at that time.

On the basis of Dr. Kendrick's report, a Determination Order
issued on May 28, 1981. Claimant was awarded benefits for tempo-
rary total disability from June 12, 1978 through April 23, 1981,
and 55% unscheduled permanent partial disability.

Claimant was referred by Dr. Kendrick to Dr. Sulkosky. Dr.
Sulkosky reported on Novemker 24, 1981 that he did not feel that
claimant had too much to lose by an attempt at a fusion.

Claimant was also examined by Dr. Altrocchi. Dr. Altrocchi
reported that he doubted anything short of a fusion would be of
much benefit to claimant, but that he would defer to Drs. Kendrick
and Sulkosky on that question.
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Claimant requested a hearing in relation to the May 1981
Determination Order. In an order dated May 18, 1982 Referee Howell
increased claimant's permanent disability to 80%. Referee Howell's
order was affirmed by the Board. Daniel D. Griggs, 35 Van Natta
154 (1983). : -

On May 21, 1982 Dr. Kendrick reported that if claimant under-
went a foramenotomy, that the prospect for relief of the majority
0of his leg pain was good. Claimant informed Dr. Kendrick that he
really did not wish to undergo any further surgery at that time,

and that he was able to function so long as he limited his physical
activity.

On July 23, 1982 Dr. Kendrick reported that claimant should
have a foraminal decompression at L4-5, and that if marked
instability was found during the surgery, he would perform an
interbody fusion at L4-5. Dr. Kendrick formally requested
authorization from SAIF to proceed with the surgery.

In apparent response to Dr. Kendr1ck s request, SAIF arranged
for claimant to be examined by Dr. Raaf for a second opinion. Dr.
Raaf reported on Qctober 4, 1982 that further surgery would not be
effective in returning'claimant to gainful employment, and that it
was highly questionable whether reexploration of the nerve roots
would even make claimant more comfortable. Dr. Raaf concluded
further’ surgery would be "fruitless," and that claimant indicated
he was not anxious to have any more surgery in any event. Dr. Raaf
further stated that if claimant did undergo surgery, he assumed it
would be SAIF's responsibility.

SAIF thereafter requested another opinion from Dr. Norton.
Dr. Norton reported that claimant's clinical picture presented
multiple difficult decisions. Dr. Norton stated that he could not
recommend surgical treatment, but that:

"In this circumstance, if the attending
physician has elected to treat the claimant
surgically, and the patient is in agreement,
I do not have any formidable medical argu-
ment to oppose a third surgical operation in
this clinical situation other than the poor
success rate statistically."”

On November 29, 1982 SAIF denied the request to reopen the
claim for low bkack surgery.

On December 17, 1982 Dr. Kendrick reported that he strongly
disagreed with Dr. Raaf's conclusions. Dr. Kendrick's interpreta-
tion of claimant's diagnostic tests and clinical symptoms differed
from that of Dr. Raaf. Additionally, Dr. Kendrick indicated that
claimant did not tell him that he did not wish to proceed with sur-
gery. Dr. Kendrick stated that he could not promise that claimant
would have complete relief of his symptoms following surgery, but
that there was an excellent chance that he could be improved over
his unsatisfactory condition at the present time. He also noted
that in his experience the success rate for the proposed surgery
was better than Dr. Raaf believed it to be.

Claimant requested a hearing in relation to SAIF's November
1982 denial. The apparent issues were the propriety of the denial,
-148-




penalties and attorney fees for failure to accept or deny that
claim in a timely manner. The Referee concluded that claimant's
condition was a result of a natural degenerative process which had
taken place over the years, and that as such, his current condition
was not the result of his "industrial injury." Consequently, the
Referee affirmed the denial.

As the issues in this case have become somewhat vague, we
proceed on the basis of our understanding of what the issues are.

We understand the first issue to be the relationship between
claimant's current condition and his accepted occupational disease.
We disagree with the Referee's conclusion that claimant's current
back condition is not compensable. Claimant's back condition was
accepted by SAIF as a compensable occupational disease, not as an
injury, and claimant has undergone approximately four years of con-
tinuous conservative and surgical treatment for that condition.

All of claimant's treatment included treatment for his degenerative
condition, all of that treatment has been paid for by SAIF and
claimant has received an award of 80% unscheduled disability in
recognition of his compensable condition. Additionally, Dr.
Kendrick specifically stated in his report of December 2, 1981 that
claimant's degenerative condition was aggravated by his work
activities, and Dr. Raaf stated on October 6, 1982 that if claimant
was going to proceed with surgery, the surgery would be the
responsibility of SAIF.

We understand the second issue in this case to be whether the
surgery proposed by Dr. Kendrick is reasonable and necessary. We
answer that question in the affirmative. It is apparent that Dr.
Kendrick has given considerable thought to the question of whether
claimant should undergo another surgical assault on his low back.
It is also apparent that Dr. Kendrick has made a valiant attempt to
avoid surgery by use of conservative methods of treatment, and that
it is only with reluctance that he has concluded claimant should
undergo a third low back surgery. Dr. Kendrick has the agreement
of Dr. Sulkosky as well as Dr. Altrocchi. Even Dr. Norton, SAIF's
medical consultant, stated that he would defer to claimant's
treating physician on the question of the necessity of a third

surgical procedure. The only disagreement comes from Dr. Raaf,
with whose conclusions Dr. Kendrick strongly disagreed.

Considering Dr. Kendrick's fam111ar1ty with claimant's medical
condition, we feel that his opinion is entitled to more weight than
that of Dr. Raaf. Lucine Schaffer, 33 Van Natta 511 (1981). Even
without that consideration, the preponderance of the evidence is in
claimant's favor. We conclude that claimant has establlshed the
proposed surgery is reasonable and necessary.

The third issue in this case involves the question of when
this claim should be reopened. SAIF argues that claimant is
requesting reopening of his claim but is not willing to undergo the
proposed surgery. SAIF contends that the claim should not be
opened for an indefinite period of time while claimant attempts to
make up his mind whether to proceed with surgery or not. As we
find the evidence does not warrant a conclusion that the claim
should be reopened prior to the time claimant subm1ts to surgery,

we agree w1th SAIF's position.
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Claimant has indicated to various examiners on several
occasions that he was reluctant to undergo any further surgery.
As late as May 21, 1982 claimant related to Dr. Kendrick that he
was not willing to proceed with the proposed surgery. Claimant .
reiterated this position when he was examined by Dr. Raaf.
Claimant testified at the hearlng as follows:

“"A. After two surgeries I don't want to
have another one unless I have to. But if I
get to where I can't walk like I have on

several occasions then there's no way I can
get around it.

* % %

"Q. It sounds to me like you're saying that
if the Referee says yes you can have the
operat1on you re not going to have it unless
you have one of these incidences and 1t
doesn't resolve itself right away.

"A. It depends on the doctor too, I have to
let somebody decide if it's going to help
me. Sure, I'll have an operation but if
your doctor tells me I can't work now here I
go again, I shouldn't. But, anyway he's not.
for it. He doesn't think an operation will
help me. And my doctor is saying it as
well. So, what are you going to do?"

Although we have concluded that SAIF's denial must be set aside, in
view of the fact that it is uncertain whether claimant will ever
decide to undergo the proposed surgery, we find that SAIF need not
reopen this claim until claimant actually submlts to surgery. Cf.
Charles A Murray. 34 Van Natta 249 (1982)

The last issue for our determination concerns penalties and
attorney fees. Claimant contends that penalties and attorney fees
are approprlate, as SAIF failed to issue a denial within 60 days of
Dr. Kendrick's July 23, 1982 request for authorization for surgery.
It appears. that claimant was paid interim compensation pending
denial of the claim; therefore, there are no amounts due on which a
penalty can be assessed. Ray A. Whitman, WCB Case Nos. 83-00043,
83-00726, 36 Van Natta 160 (decided this date); EBI Compan1es V.
Thomas, 66 Or App 105 (1983).

ORDER

The Referee's order dated July 25, 1983 is reversed. SAIF's
November 29, 1982 denial is set aside, and the matter is remanded
to SAIF for reopening when claimant submits to surgery as proposed
by Dr. Kendrick. Claimant's attorney is awarded $1,700 for
services performed at the hearing and on Board review, to be paid
by the SAIF Corporation. ‘

‘ e — e
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BARBARA G. MARQUIS, Claimant . WCB 82-07973
Rolf Olson, Claimant's Attorney February 15, 1984
Gilah Tenenbaum, Defense Attorney Order on Review

Reviewed by Board Members Ferris and Barnes.

The insurer requests review of Referee Peterson's order which
set aside its denial of claimant's claim, which is apparently
primarily in the nature of an occupational disease claim, for her
low back condition.

The medical evidence generally relates claimant's back
condition to her employment, but solely based on the history the
doctors obtained from claimant. Credibility is thus crucial.

We find numerous conflicts in the testimony. As claimant
described her work, the lifting required was frequent and heavy:
claimant mentioned often lifting boxes that weighed more than 100
pounds. Claimant's supervisor and several co-workers testified
that all the workers rotated through different jobs, many of which
did not involve any lifting:; and that the heaviest of the
relatively infrequent lifting would have been about 55 pounds,
which would have been lifted by two people.

Claimant testified that about the summer and fall of 1981 she
was experiencing back pain at work, that later in the fall the pain
began radiating into her leg, that her co-workers were aware of her
pain and that she often had to work with her leg propped up because
of pain. Claimant's supervisor and several co-workers testified
that they never heard claimant complain during this period, never
saw her leg propped up even when working right next to her and
never saw claimant sitting or moving in any way that suggested back
or leg pain.

Claimant was laid off from December 3, 1981 to March 1, 1982,
not having made any formal claim for her back/leg condition before
the lay off. It was during this lay off that claimant first sought
medical treatment on February 1, 1982. Claimant testified that
during the lay off she did housework, yardwork and went jogging.
After returning to work in March 1982, claimant still did not
relate her continuing back/leg problems to her work. It was not
until June 1982, when Dr. Buza asked if she could remember a
specific work incident, that claimant first suggested a causal
link between her work and her disability.

The Referee found all the witnesses to be credible. We find
the conflicts in the testimony to be so significant that it seems
impossible for all testimony to be credible. Claimant described
frequent, heavy lifting:; all other witnesses described less
frequent, lighter lifting. Claimant described complaints of
co-workers and behavior at work that would have clearly manifested
her problem; all co-workers swore they did not hear any complaints
or see any manifestations of pain. And hardest of all to believe
is claimant's statement that, after she had been experiencing
back/leg pain so severe that it was interfering with her ability to
do her work, she attempted to go jogging.

Perhaps the Referee's point was that all witnesses were
equally credible, that is, that there was no demeanor, etc., basis
for accepting any one version of the matters in conflict as more
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likely true. That would be our own finding. We think it follows
that, with the critical credibility issue in equal balance, claim-

ant has not sustained her burden of proving the compensability of
her claim. |

ORDER

. The Referee's order dated April 11, 1983 is reversed. The
insurer's denial dated July 15, 1982 is reinstated and affirmed.

LORETTA G. McGEE, Claimant WCB 82-10247

Fishman & Smith, Claimant's Attorneys February 15, 1984
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members Lewis and Barnes.

Claimant requests review of Referee Mongrain's order which
upheld the SAIF Corporation's denial of claimant's claim,
apparently in the nature of an occupational disease claim, for her
right shoulder condition variously diagnosed as inflammation and/or
calcific tendinitis‘and/or osteoarthritis. Claimant contends her
right shoulder condition is compensable and that SAIF's denial was
unreasonable. ' '

On February 21, 1982, approximately 11 days before hearing,
claimant was examined for the first time by Dr. Peterson. At the
hearing Dr. Peterson's report, dated February 21, was admitted into
evidence. Following the hearing, in reply to interrogatories from
claimant's attorney, Dr. Peterson answered some questions con-
cerning the cause of claimant's condition. Claimant has attached
the interrogatories and Dr. Peterson's answers to her brief. We
regard the submission of this document as being in the nature of a
motion for remand for consideration of additional evidence. The

' motion is denied for the reasons stated in Ora M. Conley, 34 Van

Natta 1698 (1982), aff'd 65 Or App 232 (1983). We have not
-considered the additional evidence submitted by claimant. ORS
656.295(5). ‘ -
On the merits, we affirm and adopt the Referee's order.

ORDER

The Referee's order dated April 4, 1983 is affirmed.
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LELAND M. SPORE, Claimant WCB 82-03426
Michael Dye, Claimant's Attorney February 15, 1984
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members Ferris and Barnes.

The SAIF Corporation requests review of Referee Quillinan's
order which set aside its denial of claimant's occupational disease
claim for psychological problems. SAIF argues that claimant has
failed to prove that job stress was the major cause of his
psychological problems.

We first note some possible procedural confusion. Claimant
initially filed a claim for severe anxiety on January 27, 1982.
Claimant then signed a SAIF form withdrawing this claim on March 9,
1982. SAIF then denied the claim on March 24, 1982. On April 16,
1982 claimant filed a request for hearing challenging the March 24,
1982 denial which had been issued, in effect, at claimant's
request. On June 24, 1982 claimant filed a second claim, this time

alleging: "Stress pressure & anxiety ~- previous claim withdrawn
on 3-9-82 -- due to continued stress, pressure & anxiety claim is
being refilled [sic]." On August 4, 1982 SAIF denied the second

claim. Claimant requested a hearing to protest that denial on
August 20, 1982.' SAIF does not contest claimant's right to with-
draw his first claim and then to challenge the denial of that
claim. We thus proceed on the understanding that this case now
1nvolves both stress claims and both denials whlch, in effect, have
been "merged" into a single claim.

Turning to the merits, all parties seem to agree that there
have been both employment and nonemployment sources of stress in
claimant's life that contributed to his psychiatric illness. The
issue is joined on whether the employment stress or the nonemploy-
ment stress was the major cause of that illness.

Claimant testified that during the summer and fall of 1981 he
began to experience mild chest pain and felt nauseated in the
mornings. Nonemployment stress during this perlod includes the
following. During the summer of 1981 claimant's twin sons were

having personality problems. At the suggestion of a counselor at
their school, claimant contracted to have an addition built onto
his home so that each boy could have his own bedroom. Various
problems plagued the construction project and the contractor filed
a lien on claimant's home in approximately October 1981. During
September 1981 claimant was the defendant in a personal injury
action 1nvolv1ng an earlier automobile accident. The limit of his
liability insurance pollcy was $50,000. A judgment against him for
$84,000 was entered in September 1981.

Employment stress during this same period includes.the
following. Claimant was working as a veterans' representative with
the Employment Division. During the summer of 1981 he was repri-
manded for allegedly refusing to refer a client to a potential
employer. In October 1981 budget cuts eliminated clerical support
so that claimant was forced to do paper work and computer logging
which previously had been done by clerical staff. Claimant testi-
fied that about this time his attempts to place veterans in jobs
became more difficult because of the economy; more veterans began
seeking assistance, but fewer jobs were availakle. He testified
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that he typically interviewed 24 to 28 veterans per day and had to
process paper work on all his clients. He testified that under
federal quotas he was supposed to place 24% of his clients in jobs,
but that he was unable to meet this requirement because of the
economic situation.

Also, in October 1981, a woman became claimant's supervisor.
Claimant testified that the new supervisor talked down to the men
in the office. Claimant felt the supervisor was waiting for an

opportunity to "get him." He said he felt the supervisor singled
him out to be "dumped on.' : :

During the fall of 1981 claimant was twice accused of sexual
harrassment of other employes. In one incident an assistant
manager accused him of having his hand on a fellow employe s leg.
Claimant testified that he was called into the supervisor's office
and questioned about the incident. The fellow employe 'was then
questioned and claimant was vindicated. In the other incident,
claimant testified that he was "“clowning around" with another
employe in the lunchroom before work one morning. A third employe
took offense to the "clowning around" and reported the incident to
the supervisor. Again, claimant was called into the supervisor's
office. Claimant testified that no formal action was taken against
him because of these incidents:

“But it made me think that they was trying
to make me feel like a real low life scum
bag, which I didn't appreciate. I never
considered myself a low life scum
bag....The least that could have been done
was an apology."

What was probably the single most significant source of stress
falls into a gray area between employment related and
nonemployment-related. To claimant's surprise, on December 31,
1981 his paycheck was garnished because of the judgment against him
in excess of his llability insurance coverage that had been entered
the prlor September. Claimant testified that he began to
experience severe chest pains after learnlng of the garnishment.

In early January claimant went to see Dr. Craven who hospitalized
him for three days. The final diagnosis was angfna becondary to
stress"” and extreme anx1ety and depression.”

Clalmant testlfled that by late January or early February 1982
he was convinced that his legal difficulties would be resolved in
his favor. He testified that he withdrew his first claim because
by March 1982 he felt that his anxiety was not related to his job.
He said that it was only later, after the nonemployment stressors
had abated and he continued to feel depressed that he concluded
that it was his job which had caused the problem.

In April 1982 claimant was officially reprimanded for having
inadvertently referred a client to an Amway dealer who charged the
client a fee for a consultation. This type of referral was speci-
fically against the employer's rules. Claimant's salary was
reduced for six months because of the reprimand. Sometime after
the reprimand, claimant was named veterans counselor of the year.
His salary was also returned to its previous level because he
received a good performance evaluation. Claimant also testified
that his desk was moved to another part of the building away from
the supervisor with whom he had problems. Nonetheless, he
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testified that his depression remained about the same as it was
following the garnishment incident.

The only other stressful incident reported in this record
apparently occurred shortly before the hearing. Claimant was
verbally reprimanded by the supervisor for smoking in a non-smoking
area. That same evening claimant and another employe almost came
to blows in an alley outside their office over the smoking
incident. A supervisor observed that altercation and told both
employes that had they actually fought, both of them would have
been terminated.

Only two physicians offer opinions on causation. Not
surprisingly, their opinions are at odds.

Claimant began seeing Dr. Jens on April 23, 1982. He again
saw her on May 3 and 4, 1982. Following those visits Dr. Jens
opined: :

"In summary [claimant] is a 55 year old,
married father of five children who has been
having escalating depression, also chest and
abdominal pain. His office situation has
been stressful to the degree that Mr.
Spore's depression probably initiated from
it and has continued to grow."

Dr. Jens made no mention of any nonemployment sources of stress.

In July 1982 Dr. Holland evaluated claimant for SAIF. Dr.
Holland saw claimant twice and then wrote a comprehensive report.
He recited claimant's history in great detail and then evaluated
claimant's stressors in terms of the Diagnostic and Statistical
Manual of the American Psychiatric Association III's (DSM III)
categories. He reported and opined:

"[Claimant] presents as a poised, well
dressed, well groomed, soft-spoken male.

His predominant ideation is that his problem
is all due to [his woman supervisor] and his
job. He relates a localization of depres-
sive symptomatology to the work place which
is quite unusual. He is cooperative and
volunteers information, but is quite defen-
sive and non-communicative regarding
non-vocational stressors.

* * *

"He accomplished a Minnesota Multiphasic
Personality Inventory and his response to.
this test was so guarded and defensive as to
invalidate the test protocol. The type of
defensiveness he manifested is not unusual
in educated, higher socio-economic groups,
and it could reflect self-confidence and
optimism about dealing with life problems.
However, at this level of defensiveness, and
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even for such higher socio-economic educa-
tional groups, the likelihood of psychologi-
cal distortion is substantial. When I
discussed these results with [claimant], he
stated that he did not feel as if he had any
psychological problems, except when he was
around the work place. This explanation is
not a tenable one; since the items on the
M.M.P.I. are not variable with the environ-
ment. It is significant to note his score
on Scale II, the depression scale of the
M.M.P.I., is not significantly elevated,
while his scores on Scale 1 and I1I are
above seventy. If this profile was valid,
it would document a conversion disorder.

* % *

*I do not believe the work source is neces-
sarily the major factor in current psycho-
logical problems. My reason for stating
this is that the relative assignment of
codes of severity for psychosocial
stressors, as outlined in DSM-III, gives
more weighting to such stressors as major
financial loss and automobile accidents than
it would to vocational stressors such as
change in work hours or conflict in the work
Place. There appear to be a number of
factors in [c1a1mant s} life, all of which
could be either causally related or merely
concomitants of his psychological distress."”

SAIF sent a copy of Dr. Holland's report to Dr. Jens who then
responded:

"In summary, the historical facts that Dr.
Holland says he used in arriving at his
conclusions are, in the main, known to me.
From [claimant's] course during treatment, I
continue to hold the opinion that work
related stress is the major contributing
cause of his physical-psychiatric difficul-
ties."

Dr. Jens did not offer any explanation of the bas1s of this
opinion.

Dr. Holland elaborated on the analysis in his report in his
testimony at hearing:

“This claim is not terribly authentic from a -
psychiatric standpoint, and the reason I say
that it's not authentic is that I think the
diagnosis of depression can be questioned on
the basis of lack of documentation by
psychologlcal testing. I think it can be
queStloned on the basis that the diagnosis
is made on [clalmant s] self-reporting. His
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self-reporting relates and reveals that he's
having depression only in the work place.
That's not the way depressions act. Depres-
sions are pervasive and global, and the
symptoms aren't localized to a work place.

EZK 2R

"Q: Do you have any reason to believe that
[claimant's] retrospective reporting of his
problems and symptoms is questionable in
~this case?

" "A: Yes, sir. I do.
- "Q: What makes you say that?

"A: Well, his whole history features rever-
sals and admissions on his part that he was
engaging in certain behavior for certain
reasons and then changed his mind that he
wasn't going to engage in that behavior any-
more, and I think when he does that, it's
hard to know which story you should credit."”

In order to establish that his occupational disease claim is
compensable, claimant must prove by a preponderance of the evidence
that employment conditions, when compared to nonemployment condi-
tions, are the major cause of his disease. SAIF v. Gygi, 55 Or App
570 (1982). We do not find the evidence persuasive in this regard.

If the only issue involved weighing the unexplained opinion of
Dr. Jens against the comprehensively-explained opinion of Dr.
Holland, it would simply be impossible to find Dr. Jens' opinion
to be the more persuasive. There is, however, another wrinkle to

this case. In finding this claim compensable, the Referee reasoned
that the nonemployment stress in claimant's life was decreasing in
1981-82 while employment stress was increasing:

"The significant [nonemployment] stressors
of financial loss to which Dr. Holland
attributes claimant's problems were largely
resolved by July 1982 and were resolving as
early as February 1982. The symptoms,
therefore, should have disappeared. They
failed to do so and, in fact, became some-
what worse following claimant's April 1982
on-the-job reprimand and pay cut. * * %
The symptoms have continued to date even
though the off-work problems have been
removed."

While this analysis is plausible, we are not convinced that it
is supported by the present record. Dr. Holland specifically dis-
agreed with the idea that claimant's nonemployment stress factors

"were largely resolved by July 1982": "I don't think that people
can really put things like that out of their mind and not worry
about them at one level or another, whether it be conscious,
__preconscious or unconscious." This observation, combined with Dr.
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Holland's expressed doubt about the accuracy of claimant's reported
symptoms, leaves little basis in this record for concluding that
"the off-work problems have been removed."

Even if the stress from nonemployment sources was declining,
we find little support for the Referee's implicit assumption about
temporal relationships: That a source of stress will cause fairly
immediate psychological symptoms that will end fairly promptly
after the source of stress is removed. Dr. Holland testified that
the relationship between stress and psychological symptoms "is not
at all clear." We think one area that lacks clarity is the
temporal relationship between the former and the latter. For
example, both combat veterans and injured workers have asserted
claims for post traumatic stress syndrome, i.e., for psychological
symptoms, arising long after the allegedly precipating events.

Finally, even if it were proven that a closer temporal
relationship was the norm, the closest temporal relationship
established in this record is between the garnishment of claimant's
paycheck in late December and his hospitalization in early January.
While garnishment of pay has some connection with work, the under-
lying problem of an unsatisfied judgment has no connection with
claimant's work. We conclude that this source of stress did not
arise out of and in the course of claimant's employment.

ORDER
The Referee's order dated February 28, 1983 is reversed. The

SAIF Corporation's denials dated March 24, 1982 and August 4, 1982
are reinstated and affirmed. :

e e e T ]
e

JOHN R. THOMAS, Claimant WCB 80-10051
Evohl Malagon, Claimant's Attorney February 15, 1984
SAIF Corp Legal, Defense Attorney Order Denying Reconsideration

The Board previously has issued its Order on Remand herein,
affirming the Referee's order dated February 23, 1981. 36 Van
Natta 13 (January 13, 1984). We reserved ruling on an award of a
reasonatle attorney's fee pursuant to ORS 656.388(1), in view of

claimant's attorney s request for an opportunity to subm1t written
argument on the issue.

The SAIF Corporation has requested reconsideration of our:
Order on Remand affirming the Referee's order on the 1ssue of
compensability of claimant's "second aggravation claim." SAIF
contends that in our Order on Remand we neglected to address the
specific questions presented by SAIF's request for review:

“"First, was claimant foreclosed from using
the same medical condition and need for
treatment, fully and finally denied by
SAIF's August 12, 1980 denial, to assert a
second aggravation claim for a later time.

"Second, did claimant prove by the
necessary preponderance of evidence that
the industrial injury of January 20, 1979
was a material contrlbutlng cause of
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claimant's disability and need for
treatment beginning in early 1981."

We understand the Referee's order to indicate that the Referee
understood, considered and addressed these issues. In re-reviewing
the record and the parties' arguments, we agreed with the result
reached by the Referee and so stated in our Order on Remand.

SAIF's request for reconsideration raises no new argument in
support of a conclusion to the contrary; therefore, we decline to
reconsider our prior order.

The Board is in receipt of claimant's written submission in
support of his claim for a reasonable attorney's fee. SAIF is
allowed five (5) days from receipt of this order within which to
respond. Upon receipt of SAIF's submission or upon the expiration
of the stated period, the Board will proceed to enter a Supplemen-
tal Order on Remand, awarding claimant's attorney a reasonable
attorney's fee pursuant to ORS 656.388(1).

IT IS SO ORDERED,

—
eve—

ROY WHEATLEY, Claimant Own Motion 83-0389M
Pozzi, Wilson, et al., Claimant's Attorneys February 15, 1984
SAIF Corp Lega] Defense Attorney Own Motion Determination

The insurer voluntarlly reopened claimant's claim for a

worsened condition related to hls 1ndustr1al injury of March 29,
1968.

The claim has now been submitted for closure. Claimant's
attorney has requested that a penalty and attorney fee be assessed
against SAIF Corporation for its delay in the processing of
claimant's claim. In declining to assess a penalty aainst SAIF,
we refer to Bernie Hinzman, Own Motion Order on Further ’
Reconsideration, September 26, 1983. Although in Hinzman the
insurer declined to pay benefits, whereas in the instant case SAIF
merely delayed the payment of benefits, we find the principle to
be the same.

. « . The fact that employers/insurers
have authority to voluntarily pay own
motion benefits, when deemed appropriate,
does not change the fact that own motion
relief is discretionary in nature and not
compensation to which the claimant is
entitled as a matter of right. It is
highly questionable, therefore, whether the
employer/insurer can be subject to a
penalty/attorney fee for declining to grant
this discretionary remedy, where there is
no right which has been violated. . . . .
The exception might be an instance in which
the employer/insurer fails or refuses to
comply with the terms of an order issued by
the Board pursuant to ORS 656.278."
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Claimant is hereby granted compensation for temporary total
disability from May 9, 1983 through September 18, 1983. No
additional award for permanent partial disability is due.
Claimant's attorney is allowed a fee equal to 25% of the increased
compensation granted by this order, payable out of said
compensation as paid, not to exceed $600.

IT IS SO ORDERED.

RAY A. WHITMAN, Claimant | WCB 83-00043 & 83-00726
Richardson, et al., Claimant's Attorneys February 15,_1984
Cheney & Ke]]ey, Attorneys Order on Review

Roberts, et al., Defense Attorneys

Reviewed by Board Members Lewis and Ferris.

Industrial Indemnity (the new injury insurer, hereinafter
"Industrial") requests review of those portions of Referee Podnar's
order which, in relevant part: (1) Assigned responsibility to
Industrial for claimant's current low back condition; (2) assessed
a 25% penalty against Industrial for its failure to pay a hospital
bill; (3) assessed an additional penalty of 25% of temporary total
disability benefits whether previously paid or not; and (4) awarded
claimant's attorney an insurer-paid fee of $1,500. Industrial
alleges that the Referee erred in each of these rulings, and, in
addition, argues that the Referee erred in refusing to grant a con-
tinuance or to hold the record open for cross-examination of Dr.

Grewe. Industrial requests that we remand to the Referee for this
purpose. ' ' :

We consider the remand issue first. This case basically
involves a question of whether claimant sustained an aggravation
or a new injury. Dr. Grewe, the treating physician, consistently
maintained that claimant had sustained a new injury. Drs. Raaf
and McKillop were of the opinion that claimant had sustained an
aggravation. - Industrial was aware of all these opinions well in
advance of the hearing. A few days before the hearing, counsel
for Industrial received the claims file and decided to see whether
Dr. Grewe would change his opinion upon being confronted with the
contrary opinions of Drs. Raaf and McKillop. The attorney was
apparently frustrated in this attempt because Dr. Grewe had been
instructed by claimant's attorney not to talk to other attorneys
about the case. At hearing the Referee declined to continue the
hearing or to leave the record open for cross-examination of Dr.
Grewe because he felt that Industrial had sufficient opportunity
to obtain the information it sought from Dr. Grewe. Had Industrial
forwarded the file to their attorney earlier, counsel could have
reached some accommodation with claimant's attorney concerning his

desire to talk to Dr. Grewe, or he could have subpoenaed Dr. Grewe
if claimant's attorney had refused to cooperate. We believe that
under these circumstances the Referee did not abuse his discretion
in declining to continue the hearing or to leave the record open
for cross-examination of Dr. Grewe. Therefore, we decline to
remand this case for further proceedings.

On the responsibility issue, we affirm and adopt those
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portions of the Referee's order which assigned responsibility to
Industrial.

On the penalty issues, the Referee found, and we agree, that
Industrial received notice or knowledge of this claim on January,
20, 1982. We find that Industrial immediately began paying tempo-
rary total disability compensation and continued payment until the
Compliance Division entered an order designating EBI as paying
agent on January 19, 1983. See generally ORS 656.307. Industrial
had formally denied the claim by denial letter of December 30,
1982, at which time it also requested that the Compliance Division
enter an order pursuant to ORS 656.307.

The Referee found that Industrial's manner of processing this
claim had caused claimant to be denied medical treatment by his
treating physician, "left him in limbo for some 11 months and
caused him to be dunned by credit agencies for non-payment of hos-
pital bills." The Referee assessed a penalty against Industrial in
the amount of 25% of all compensation due claimant from the
sixtieth day after Industrial had notice or knowledge of the claim
until the date of the request for the .307 order (December 30,

1982), and that this penaltx was to be calculated based upon all
compensation due claimant, "even if he has in fact received it."

We understand the Referee's order to require payment of a penalty
based upon temporary disability compensation paid by Industrial
prior to issuance of its denial.

Industrial failed to accept or deny claimant's claim until
December 30, 1982, well beyond the sixty-day requirement of ORS
656.262(6). We held in Norman J. Gibson, 34 Van Natta 1583 (1982),
and Eugene Thomas, 35 Van Natta 16 (1983), that in situations
involving an unreasonably delayed denial the insurer would be.
penalized for violation of this statutory duty regardless of its
payment of interim compensation. We interpreted the "“then due"
language of ORS 656.262(10) (formerly ORS 656.262(9)) to mean that
when a denial was unreasonably late a penalty would be imposed and
calculated upon the interim compensation paid between the sixtieth
day and the date of the denial. Norman J. Gibson, supra, 34 Van

Natta at 1584; Eugene Thomas, supra, 35 Van Natta at 18. In appar-
ent reliance upon these decisions, the Referee imposed a penalty
based upon all compensation due claimant until December 30, 1982,
regardless of payment.

The Court of Appeals recently reversed that portion of our
order in Thomas which imposed a penalty and attorney's fee, and in
so doing, cast considerable doubt upon our interpretation of the
"then due" language in ORS 656.262(10) as expressed in Gibson.

EBI Companies v. Thomas, 66 Or App 105 (1983). Although the
court's statements appear to be dicta, the clear message is that in
situations such as this, where the insurer unreasonably delays
acceptance or denial of a claim but nevertheless complies with its
separate and distinct duty to pay interim compensation during the
period of delay, the insurer is not subject to a penalty for unrea-
sonably delaying acceptance or denial pursuant to ORS 656.262(6),
because there are no amounts "then due" upon which a penalty can be
assessed within the meaning of ORS 656.262(10). 66 Or App at 111.
See also Darrell W. Carr, 36 Van Natta 16 (January 19, 1984). But
see Hewes v. SAIF, 36 Or App 91, 96 (1978). To the extent that our
holding in Norman J. Gibson, supra, is to the contrary, it is
overruled. 161




Because Industrial paid all interim temporary disability com-
pensation due during the period in question, any penalty to which
it might be subject cannot be calculated upon this compensation.
Other compensation in the form of medical services was claimed
during this same period, and Industrial ultimately has been found
responsible for payment of this compensation. Whether these
claimed medical services can form the basis for imposition of a
penalty, i.e. whether these medical services can be considered

compensatlon "then due" within the meanlng of ORS 656 262(10),
requires separate analysis.

There is some doubt concerning Industrial's receipt of the
bill for claimant's hospitalization. Although it is not necessary
to resolve this factual issue, as will be seen from the legal
conclusion we reach regarding Industrial's possible liability for a
penalty, we are persuaded by the testimony of claimant's wife that
she forwarded this bill for hospitalization to Industrial together
with other bills for medical services; and we expressly find as a
matter of fact that Industrial did receive the hospital bill in
question sometime during the eleven months that claimant's new
injury claim was in deferred status and Industrial was paying
claimant compensation for temporary total disability. We also find
and conclude that Industrial unreasonably délayed acceptance or
denial of claimant's new injury claim. Nevertheless, we conclude
that Industrial cannot be: penalized for its unreasonable claims
processing in this case.

"Written notice of acceptance or denial of
the claim shall be furnished to the
claimant by the insurer or self- -insured
employer within 60 days after the employer
has notice of knowledge of the claim.
Pending acceptance or denial of a claim,
compensation payable to a claimant does not
include the costs of medical benefits or
burial expenses. The insurer shall also
furnish the employer a copy of the notice '
of acceptance. * * * " ORS 656.262(6)
(Emphasis added.). '

&

The underscored sentence was added to ORS 656.262(6) by Oregon
Laws 1981, chapter 874, §4, with an effective date of July 1, 1981
-(Oregon Laws 1981, chapter 874, §23). For injuries occurring on
and after the effective date of this enactment, the insurer is not
obligated to pay medical bills on an interim basis pursuant to ORS
656.262(4). ORS 656.202(2); SAIF v. Mathews, 55 Or App 608 (1982).
.Becausée there is no obllgatlon to pay medical services on an
interim basis, such medical services cannot constitute compensation

“then due" within the meaning of the penalty provision of ORS
656.262(10).

Industrial has been found responsible for claimant's
September 15, 1981 new injury. ORS 656.262(6) was in effect in its
present .form on that date. Accordingly, claimant was not entitled
to be paid compensatlon in the form of medical services pending
acceptance or denial of his new injury claim by Industrial. It
follows, therefore, that no penalty can be imposed.

The penalty issue presented in this case is analogous to, but
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significantly different from, the penalty issues considered in
Billy J. Eubanks, 35 Van Natta 131 (1983), and Gary L. Clark, 35
Van Natta 117 (1983). See also Richard Kirkwood, 35 Van Natta 140
(1983). 1In those cases we considered the claims processing obliga-
tions of employers/insurers upon receipt of a claim for medical
services pursuant to ORS 656.245 after the claimant's initial claim
has been accepted. For the reasons stated in Eubanks the
employer/insurer is subject to being penalized for failure to
properly process such claims for medical services. See Madden v.
SAIF, 64 Or App 820 (1983); Adams v. SAIF, 63 Or App 550 (1983).

We hold that when an employer/insurer unreasonably delays
acceptance or denial of an original claim, bills for medical ser-
vices which are submitted to and received by the employer/insurer
while the original claim is in deferred status, and for which the
employer/insurer ultimately is found responsible, do not provide
the basis for imposition and calculation of a penalty because such

bills do not constitute compensation "then due" within the meaning
‘'of ORS 656.262(10), in claims for injuries occurring on and after
July 1, 1981. Our holding in Billy J. Eubanks, supra, is not to
the contrary and is not altered by our holding in this case.

We realize that the practical effect of our conclusion on the
penalty issues in this case is that the Board and its Referees are
divested of authority to enforce the 60-day provision of ORS
656.262(6) in the majority of claims filed by injured workers. But
see Bono v. SAIF, 66 Or App 138 (1983), requiring payment of
interim compensation in non-disabling injury claims. We believe
that there is a serious gap in the penalty provision of ORS
656.262(10), one which may not have been intended by the
legislature; however, correction of this apparent problem is a
legislative matter and cannot be remedied by the Board. Cf. Gary
L. Clark, supra, 35 Van Natta at 119.

Industrial also raises an issue concerning the reasonableness
of the attorney s fee awarded by the Referee. The Referee awarded
claimant's attorney $1,500 for "efforts in representing his client
on all issues in this matter." A portion of the fee awarded by the
Referee, therefore, included a penalty-associated fee pursuant to
ORS 656.382(1). Since we have eliminated the penalty, this gives
rise to the possibility that the attorney's fee also should be
reduced or eliminated. Based on our conclusion that Industrial is
not subject to a penalty pursuant to ORS 656.262(10), it neces-
sarily follows that claimant's attorney is not entitled to any fee
pursuant to ORS 656.382(1). Darrel W. Carr, supra. See also
Richard Davies, 35 Van Natta 25 (1983).

In determlnlng an appropr1ate fee to be awarded based on
counsel's services at hearing in connection with Industrial's
denial, we must consider the fact that the two insurers entered
into an order pursuant to ORS 656.307. The only issue, therefore,
aside from the claims processing issues raised by claimant, was
insurer responsibility for an otherwise compensable claim. OAR
438-47-090(1) provides for payment of an attorney's fee at a
hearing convened after issuance of an order pursuant to ORS
656.307, when claimant's attorney " . . . actively and meaningfully
part1c1pates at the hearing in behalf and in defense of claimant's
rights." See generally Wilfred Pultz, 35 Van Natta 684 (1983);
Brent Bennett, 34 Van Natta 1563 (1982). Most, if not all, of
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counsel's efforts were directed toward establishing the insurer's
(primarily Industrial's) liability for payment of penalties.
Claimant did not take a position on the issue of insurer responsi—
b111ty, and we are hard-pressed to find evidence of counsel's .
"active and meaningful" participation on this issue at hearlng.
Accordingly, no fee can be awarded for counsel's services at
hearing. Present Board rules governing attorney fees do not

provide for "an appearance fee" in cases involving only issues of
insurer responsibility. Wilfred Pultz, supra, 35 Van Natta at 686.
Although responsibility was not the only issue at hearing, in view
of our holding eliminating the penalties imposed by the Referee, it
is the only issue which could provide the basis for an award of an
attorney's fee at the hearlng level.

For similar reasons, we find claimant's attorney is only
entitled to a nominal fee for services on Board rev1ew. Robert
Heilman, 34 Van Natta 1487 (1982).

ORDER

The Referee's order dated March 11, 1983 is reversed in part.
Those portions of the order which directed Industrial Indemnity to
pay claimant a penalty for unreasonably delaying acceptance or
denial and which awarded claimant's attorney a $1,500 fee are
reversed.  The remainder of the Referee's order is affirmed.
Claimant's attorney is awarded $200 for services on Board review.

DARREL W. CARR, Claimant WCB 82-00911 & 82-00912
David C. Force, Claimant's Attorney February 17, 1984 ‘
Rankin, et al., Defense Attorneys Order on Reconsideration

Claimant requests that we reconsider our Order on Review in
this case contending: (l) That his attorney is entitled to an
attorney fee on Board review pursuant to ORS 656.382(2) for
prevailing on an employer-initiated appeal regarding the extent of
"claimant's disability; and (2) that the $500 attorney fee awarded
by the Referee for the insurer's failure to process the claim
should be reinstated. '

We agree it was error not to award claimant's attorney a fee
for prevailing on the issue of extent on Board review and, there-
fore, award claimant's attorney $500 pursuant to ORS 656.382(2).
Regarding c1a1mant s second contention, we affirm our Order on
Review finding no statutory authority to afflrm the Referee's $500
attorney fee award.

ORDER

Claimant's motion for reconsideration is granted. Our Order
on Review dated January 19, 1984 is modified. Claimant's attorney
is awarded $500 for Board review, payable by the insurer pursuant
to ORS 656.382(2). The remainder of that order is affirmed. ‘
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TERRY R. ATKINSON, Claimant WCB 83-02637
Allen & Vick, Claimant's Attorneys February 21,.1984
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members Lewis and Ferris.

Claimant requests review of that portion of Referee Neal's
order and order on reconsideration which failed to provide an
award of attorney fees.

The issue before the Referee in this case was the propriety
of the SAIF Corporation's March 14, 1983 aggravation claim denial.
The denial stated in part:

- "The reason for this denial is the medical
information in our file indicates that your
current condition is a result of your '
pre-existing degenerative disc disease,
which has also been affected by your
overweight condition."

Although the Referee affirmed the denial, she did so on the basis
that claimant had not established a worsening of his condition
since the last award or arrangement of compensation. The Referee
specifically rejected SAIF's argument that claimant's current con-
dition was not related to his previous industrial injury.

Claimant thereafter requested the Referee to reconsider that
portion of her order which failed to award an attorney fee. It was
claimant's position that the March 14, 1983 denial was a denial of
the entire claim, including a denial of medical benefits pursuant
to ORS 656.245. Since the Referee disapproved the denial to the
extent that it stated claimant's current condition was unrelated to
his industrial injury, claimant argued that he was entitled to an
attorney's fee for securing continued medical benefits pursuant to.
ORS 656.245. ' :

The Referee thereafter abated her order to allow time for
reconsideration. '

SAIF responded in a letter dated July 26, 1983. SAIF argued
that claimant's attorney was entitled to no fee because:

"SAIF Corporation never denied claimant's
rights to ORS 656.245 treatments. That
issue was not raised by claimant and not
addressed at hearing."”

On reconsideration, the Referee stated that:

"I have now reconsidered my Order in light

of the pleadings, exhibits and arguments by
both parties on the reconsideration request. -
I do not interpret the March 14, 1983 Denial
as a denial of claimant's claim in its
entirety, but view it as a denial of an
aggravation. I therefore decline to change
my June 30, 1983, Opinion and Order."

On review, claimant has basically renewed the argument made
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before the Referee that he is entitled to an attorney's fee.
Alternatively, claimant requests the matter be remanded to the
Referee for receipt of additional evidence concernlng SAIF's
alleged post-hear1ng failure to pay claimant's current medical
expenses. SAIF argues that although the Referee was correct in
concluding that claimant's condition had not worsened, she erred

when she stated claimant's condition was, nevertheless, still
related to his compensable injury.

Addressing SAIF's argument first, we conclude that the
Referee was correct in finding that claimant's condition, although
not worse, was still related to his industrial injury. As we agree
with the Referee's reasonlng, we see no need to restate the
evidence concernlng this issue.

With regard to the issue concerning attorney fees, we are in
complete agreement with the Referee. Although it is true that
there is an inherent ambiguity between ORS 656.273 and ORS
656.245, and that questions concerning ORS 656.273 often neces-
sarily involve questions concerning ORS 656.245, that does not
appear to have been the case here. There was no specific conten-
tion at the hearing that medical benefits were an issue, and there
was no indication at that time that SAIF had failed to pay for any
medical benefits. In its July 26, 1983 letter to.the Referee, SAIF
specifically stated that it had never denied claimant's right to
medical benefits. ' :

If it is true, as claimant alleges, that SAIF is now refusing
to pay claimant's injury related medical expenses, we perceive this
to be a new and distinct issue. As such, it is a matter for a new
hearing. If we were to grant claimant the relief he requests, the
effect of such an order would be to short-circuit the hearings
procedure. This we decline to do. Cf. Carlton A. Spooner, 34 Van
Natta 1594 (1982), Charles L. Thornton, 35 Van Natta 690 (1983).
Claimant's request for attorney fees and alternative request for
remand are, therefore, denied.

ORDER

The Referee's orders dated June 30, 1983 and August 3, 1983
are affirmed.

JEFFREY D. GANIEANY, Claimant WCB 82-06355

John Svoboda, Claimant's Attorney February 21, 1984
Roberts, et al., Defense Attorneys Order on Review

Reviewed by Board Members Lewis and Ferris. -

The insurer requests review of Referee Browne's order which
awarded claimant 67.5° for 50% scheduled permanent disability for
loss of the right foot (ankle), in lieu of the 20.25° for 15%
scheduled permanent disability awarded by Determination Order
dated May 17, 1982. The insurer contends that the Referee's award
is excessive. We agree with the insurer and reverse the Referee.

The Referee found that claimant is entitled to an award of
50% scheduled permanent disability after considering claimant's
education, work experience, mental capacity, adaptability and the
fact that his injury will restrict his ability to find .
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employment. The Referee erred in applying the unscheduled injury
analysis, ORS 656.214(5), to a scheduled injury case, ORS
656.214(2)(d). The criteria for rating permanent disability for a
scheduled 1n3ury is loss of use or function of the 1n3ured

member. ORS 656.214(2). Application of the loss of earning
capacity criteria is limited to unscheduled injuries. ORS
656.214(5).

We evaluate claimant's permanent disability in light of OAR
436-65-545 and 548. The medical reports do not indicate that
claimant has any loss of range of motion in his ankle joint.
Furthermore, claimant's treating doctor's most recent report
states that no significant evidence of laxity in the ankle is
shown clinically or by x-ray. Considering claimant's complaints

"of occasional twisting of his ankle and of pain and swelling after

prolonged standing, we find that claimant has been adequately
compensated by the 15% permanent dlsab111ty awarded by the
Determination Order.

ORDER

The Referee's order dated July 18, 1983 is reversed.. The
Determination Order dated May 17, 1982, which awarded'clalmant
20.25° for 15% scheduled permanent disability, is affirmed.

DADE LEE PAGE, Claimant WCB CV-83014
Dept. of Justice February 21, 1984
Order of Remand

Reviewed by Board Members Lewis and Ferris.

On November 10, 1983 the applicant, Dade Lee Page, requested
Board review of a Department of Justice Order affirming the
Department's previous order denying the applicant compensation
under the Crime Victims' Compensation Act, ORS 147.005 et seq.
Attached to the request for review was a letter written by Dr.
Richard Heitsch, M.D., who had treated claimant on the night of
his alleged assault. The letter purports to be an explanation as
to why claimant may not have cooperated with the police on the
night of his alleged assault. In the Board's letter acknowledging
claimant's request for review, we noted:

“In deciding your case, the Board can
consider only such documentary evidence as
has been considered by the Department of
Justice. Only those persons whose:
statements were considered by the
Department of Justice will be permitted to
testify at the hearing."” :

The applicant has now subtmitted another copy of Dr. Heitsch's
letter along with another letter from Dr. Heitsch's office. He
asks the Board whether Dr. Heitsch will be required to testify or
whether the Board will accept the letters in lieu of testimony.
The Act is quite clear on the issue of whether the Board may
consider new evidence. It states:
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"[N]o evidence is admissible at a hearing
that has not previously been considered by
the department."” ORS 247.155(5).

It has been the Board's practice, however, to allow witnesses who
have made statements contained in the Department's file to explain
the meaning of those statements. Dr. Heitsch's letter purports to
explain a statement contained in his hospital reports from the
night of the alleged assault. However, the letter goes far beyond
any explanation. In essence, it offers a new theory as to why
applicant may not have cooperated with the police. Nothing in the
record from Dr. Heitsch even concerns applicant's cooperation with
the police. Accordingly, we consider Dr. Heitsch's letters new
evidence which we are not empowered by the Act to consider.

The Act, however, also gives the Board broad powers to
achieve "substantial justice." ORS 147.155(5). We find that the
reports from Dr. Heitsch are relevant to the issue of applicant's
cooperation with the police. In the interest of determining the
truth and achieving substantial justice, we regard applicant's
submission of these reports to us as a motion to remand, which we
grant. We believe the search for truth and substantial justice
will be best served by remanding this case to the Department.

ORDER

This case is remanded to the Department of Justice for
consideration of the letters from Dr. Heitsch.

PATRICIA M. KNUPP, Claimant WCB 82-05092
SAIF Corp Legal, Defense Attorney February 22, 1984
o Order on Reconsideration

The SAIF Corporation has requested reconsideration of the
Board's Order on Review dated January 31, 1984.

The request is granted. On reconsideration, the Board amends
the third paragraph of said order by deleting the words "back-up
denial" and reading as follows: Therefore, we remand this case to
the Referee for further taking of evidence and a determination of
whether SAIF's denial is barred by the holding in Bauman.

ORDER

On reconsideration, the Board amends its Order on Review
dated January 31, 1984, as stated above, which hereby is
reaffirmed as amended and republished.

s e —

EVELYN M. WOLFE, Claimant WCB 82-09920
Carney, et al., Claimant's Attorneys February 22, 1984
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members Barnes and Ferris.

The SAIF Corporation requests review of Referee Pferdner's
orders which set aside its denial of claimant's back injury claim.
The issue for review is compensability.
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The compensability of this claim turns entirely on the issue
of credibility. Considering some of the credibility findings made
by the Referee, it is difficult to understand why he set aside
SAIF's denial. For the reasons set forth in SAIF's brief, we find
the testimony of clalmant and her witnesses to be totally
incredible.

ORDER
The Referee's orders dated July 29, 1983 and August 1, 1983

are reversed. SAIF's denial dated October 26, 1982 is reinstated
and affirmed.

WILMA FORNEY, Claimant WCB 80-07538
Evohl F. Malagon, Claimant's Attorney February 24, 1984
Schwabe, et al., Defense Attorneys Order on Remand

On review of the Board's order dated August 23, 1982, the
Court of Appeals reversed and remanded with instructions to order
the employer to repay claimant that amount of compensation which

the employer deducted from claimant's temporary total disability
benefits. :

Now, therefore, the above-noted Board order is vacated, and
this matter is remanded to the employer with instructions to repay
claimant the amounts deducted from cla1mant s temporary total
disability compensation.

IT IS SO ORDERED.

cop——
r————

ARLISS D. INGRAM, Claimant ‘WCB 82-06472
Kenneth Peterson, Claimant's Attorney February 24, 1984
Schwabe, et al., Defense Attorneys Order on Reconsideration

The Board issued its Order on Review herein on January 31,
1984. 36 vVan Natta 96 (1984). Claimant has requested reconsidera-
tion of that portlon of our order which awards claimant's attorney
$2,000 "for services on Board review." Claimant also has directed
our attention to erroneous references in the order, which are in
the nature of clerical errors. On reconsideration we deem it
appropriate to award claimant's attorney an additional fee and, in
order to correct the referenced clerical errors, we withdraw our
Order on Review and substitute this order therefor.

Claimant requests review of Referee Menashe's order which
upheld the employer's denial of claimant's carpal tunnel syndrome.
Claimant argues that the Referee erred in upholding the denial.
She also argues that the Referee erred in excluding certain
documents pursuant to OAR 436-83-400(3) and (4), the ten day rule.

on the evidentiary issue, we reverse. Eleven days prior to
hearing, claimant's attorney telephoned both opposing counsel and
the Referee and read to them proposed exhibit 13 which claimant's
counsel had just received from a physician. Claimant's attorney
thereafter mailed the exhibit, which was received by opposing
counsel and the Referee prior to the hearing in this matter. A
second exhibit, proposed exhibit 14, was generated in response to
exhibit 13. It was submitted within ten days prior to hearing.
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The Referee excluded both exhibits saying: "Without any cogent
explanation for the lateness of the reports, the objections to
Exhlblts 13 and 14 are sustained.

After reviewing the record, we conclude that the Referee
abused his discretion in declining to consider exhibits 13 and
14. Claimant did not receive exhibit 13 until eleven days prior
to hearing. He immediately telephoned opposing counsel and the

Referee and attempted to put them on notice that he intended to
rely on that report. He then sent copies. In addition he
solicited a report from another phys1c1an in response to exhibit
13. while that report was not even in existence ten days prior to
hearing, it was submitted prior to the actual date of hearing. It
is apparent that claimant's attorney was not playing litigation
games. Rather, he was attempting to comply with the spirit of the
ten day rule by making sure that opposing counsel and the Referee

~ had notice of exhibits upon which he intended to rely. Balancing
this agency's fact finding mandate against its policy of minimizing
game playing designed to obscure the search for truth, we conclude
that the Referee abused his discretion in declining to admit
exhibits 13 and 14. Accordingly, we consider those exhibits in our
review of the case. ' ‘

On the merits, we reverse the Referee's order.

Claimant began working as a potato inspector on February 1,
1982. Wwithin two weeks of that date, claimant began to experience
numbness and tingling in her right hand. She had never before
experienced such symptoms. She was dlsagnosed as having bilateral
carpal tunnel syndrome, right worse than left. Her treating
physician related the onset of carpal tunnel symptoms to her work
activity. The employer referred claimant to Dr. Peter Nathan for
an evaluation. Dr. Nathan opined: '

"She noted the onset of her symptoms within
a few days of commencement of employment at
Lamb Weston in her capacity of a Utility III
worker. It does not seem reasonable that
this work activity is either the cause of
the underlying disease nor significantly
responsible for the symptoms."

Based on the medical evidence, the Referee found that
claimant's work activity was the major contributing cause of her
symptoms. We agree with that finding and adopt it.

The Referee held, however, that the carpal tunnel syndrome was
not compensable because claimant had failed to prove a worsening of
the underlying condition, as he believed the Supreme Court required
in Weller v. Union Carbide, 288 Or 27 (1980). Since the Referee's
order, the Court of Appeals has indicated that Weller, which
requires proof of a worsened underlying condition, does not apply
when the claimant has not previously sought medical attention for
the underlylng condition. Wheeler v. Boise Cascade, 66 Or App 620
(1984). Because we find that claimant was asymptomatic prior to
her work exposure, we conclude that claimant does not have to prove
a worsening of her underlying condition.
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Because Weller does not apply to this case, and because we
find that claimant has proven by a preponderance that her work
activities were the major contributing cause of her symptoms, we
reverse the Referee. The employer's denial should be set aside.,

Claimant's attorney has submitted an affidavit detailing the
time and effort expended in connection with this denied claim.
Counsel for the employer has responded to claimant's submission.
We have taken this information into consideration in determining a
reasonable attorney's fee for services rendered before the Referee
and the Board. OAR 438-47-040(2).

ORDER

The Referee's order dated May 20, 1983, as amended by his
order on reconsideration dated July 8, 1983, is reversed. The
employer's denial dated July 6, 1982 is set aside, and this claim
is remanded to the employer for acceptance and processing according
to law. Claimant's attorney is awarded $1,750 for services before
the Referee and $650 for services before the Board, for a total fee
of $2,400, to be paid by the employer. '

WALTER P. SORENSON, Claimant Own Motion 82-0194M
Bottini & Bottini, Attorneys February .24, 1984
Breathouwer & Gilman, Attorneys Own Motion Order

Claimant has submitted an ostensible request for own motion
relief, requesting that the Board set aside a stipulation entered
into between claimant, who is not represented by an attorney, and
the employer/insurer. The document is titled "Disputed Claim
Settlement, Stipulation and Order of Own Motion Claim (ORS
656.278) and Medical Expenses and Payments (ORS 656.245)," was
signed by claimant and counsel for the employer/insurer and
approved by the Board, by signature of two Board members, on April
15, 1983. The stipulation disposes of issues raised by claimant's
petition for own motion relief pursuant to ORS 656.278, as well as
related issues concerning med1ca1 expenses arising under ORS
656.245.

The employer/insurer has been notified of claimant's request
that the stlpulatlon be set aside and has ‘indicated its opposition
to clalmant s request.

Rather than consider claimant's request in the exercise of
our discretionary own motion authority pursuant to ORS 656.278, we
deem it more appropriate to regard claimant's request that the
stipulation be set aside as a request for hearing pursuant to ORS
656.283. Cf. George T. David, 35 Van Natta 1703 (1983); Timothy
D. Martinez, 35 Van Natta 1315 (1983); Lawrence Woods, 34 Van
Natta 1671 (1982). See also ORS 656.278(5)(b).

Accordlngly, claimant's osten51b1e request for own motion
relief is denied, and this matter is referred to the Hearings
Division for processing pursuant to ORS 656.283. This order does
not constitute a referral of an own motion matter pursuant to OAR
436-83-820. The Hearings Division shall assign a regular WCB
number to claimant's request for hearing, which shall be
acknowledged in the ordinary course, and the Referee shall conduct
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a hearing and issue an order with appeal rights pursuant to ORS
656.289. Any further consideration of this matter by the Board
shall be in the performance of the Board's review function
pursuant to ORS 656.295.

IT IS SO ORDERED.

SAMUEL WALLACE, Claimant .. WCB 81-02577
Willner, et al., Claimant's Attorneys © February 24, 1984
Roberts, et al., Defense Attorneys. Order on Remand

On review of the Board's order dated March 23, 1982, the
Court of Appeals reversed and remanded with instructions that this
claim be accepted. The Supreme Court affirmed.

Now, therefore, the above-noted Board order is vacated, and
this claim is remanded to the employer/insurer for acceptance and
.~ payment of benefits in accordance with law.

IT IS SO ORDERED.

SHIRLEY A. REIJONEN, Claimant ’ WCB 82-10703
Pozzi, et al., Claimant's Attorneys February 27, 1984
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members Lewis and Barnes.

Claimant requests review of Referee Braverman's order which
affirmed that portion of the April 21, 1983 Determination Order
which found claimant medically stationary as of March 2, 1983;
awarded claimant 128° for 40% unscheduled permanent partial dis-
ability, that being an increase of 64° for 20% over claimant's
previous awards of unscheduled disability; and authorized the SAIF
Corporation to offset against the award of permanent partial dis-
ability an overpayment of temporary total disability benefits in
the amount of $1,268.68. Claimant contends that the Referee erred
on all counts. '

We adopt the Referee's findings of fact as our own.

We agree completely with the Referee's conclusion that
claimant was medically statlonary as of March 2, 1983. This claim

or1glna11y arose out of an injury claimant sustained to her
clavicle in 1977. Although complications did arise, it appears
that by the time claimant was finally declared medically stationary
by Dr. Borman on March 2, 1983, claimant had received the gamut of
possible medical treatment for her injury. On March 3, 1983, the
day following Dr. Borman's conclusion that claimant was medically
stationary, claimant requested permission to change treating physi-
cians. Thereafter Dr. Burke became her tenth treating physician.

Dr. Borman reported on April 25, 1983 that he had read Dr.
Burke's report of April 11, 1983. Dr. Borman stated that the
findings indicated by Dr. Burke appeared to be "substantially the
same as noted at the time of my examination."” Dr. Burke reported
on April 28, 1983 that claimant was making "objective and subjec-
tive improvement." However, the only treatment instituted by Dr.
Burke was osteopathic manipulation and home exercises and, as the
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Referee noted, Dr. Burke's testimony was not convincing that his
treatment was effecting any material improvement in claimant's con-
dition. ORS 656.005(17). There is no reason why claimant cannot
continue to receive conservative treatment from Dr. Burke pursuant
to ORS €56.245, but there is no need for her claim to continue to
remain open indefinitely for her to do so.

With regard to the issues concerning extent of disability and
the offset allowed for overpayment of temporary total disability
benefits, we affirm the order of the Referee.

ORDER

The Referee's order dated June 17, 1983 is affirmed.

ERVIN M. STRICKLAND, Claimant WCB 83-03097
Pozzi, et al., Claimant's Attorneys February 27, 1984
Edward C. Olson, Defense Attorney Order on Review

Reviewed by Boafd Members Barnes and Lewis.

Claimant requests review of Referee Menashe's order which
upheld the insurer's denial of claimant's claim for bilateral
carpal tunnel syndrome, which was apparently premised on an
occupational diseasé theory. Should the claim be found
compensable on the present record, the insurer requests that this
matter be remanded for the taking of additional evidence.

The Board affirms the order of the Referee.
ORDER

The Referee's order dated August 12, 1983 is affirmed.

Board Member Barnes Concurring:

I agree that our decision on the merits makes it unnecessary
to reach the remand issue as it is presented, but I nevertheless
write separately to briefly comment on that issue.

While claimant was adamantly ambiguous on whether his claim
for carpal tunnel syndrome was premised on an injury or a disease
theory, the thrust of claimant's present position invokes the law
applicable to occupational diseases. Appellate court decisions in
this area generally contemplate comparison of work and nonwork
causation and determining which is the predominate causation.

Undoubtedly with such a comparison in mind, claimant testified
about his work as a hod carrier and the various stresses and
strains that it produced in his wrist area:; and claimant also
testified in essence and in very general terms, that none of his
activity other than as a hod carrier involved comparable stress and
strain in the wrist area. The evidence which the insurer would
offer on remand consists of evidence that claimant had been
self-employed as a ferrier for many years prior to working as a hod
carrier for this employer and apparently continued doing some
shoeing of horses while also working as a hod carrier; the 1insurer
would also offer evidence that shoeing horses involves stress and
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strain in the wrist area which, presumably, could be as much or
more a cause of carpal tunnel syndrome as working as a hod carrier.

In opposition to remanding. for 1ntroduct10n of this add1t10na1
“evidence, claimant argues that the insurer's "request to remand
this claim is nothing less than an attempt to have the results of
its post-hearing 1nvestlgat1on admitted into the record." I wish
that the law governing remands were as simple as claimant's argu-
ment assumes. However, the Court of Appeals remanded for introduc-
tion of the results of a post-hearing investigation in Egge v.
Nu-Steel, 57 Or App 327 (1982): and a majority of this Board
remanded for introduction of the results of a post-hearing investi-
gation in Casimer Witkowski, 35 Van Natta 1661 (1983); and in the
most recent and most surrealistic decision of all, Bailey v. SAIF,
296 Or 41 (1983), the Supreme Court seemingly encouraged remands
for introduction of the results of post-hearing investigations. ’

Therefore, proceeding on the understanding that in some situa-
tions we are supposed to remand for introduction of the results of
post-hearing 1nvestlgat10ns, my main purpose is to here state that
I think that any situation in which there is a colorable showing of
possible false testimony by any party presents a compelling reason
for remand. For this reason,, I would grant the insurer's motion to
remand in this case if it were-necessary to reach that issue.
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MARVIN C. YAGER, Claimant WCB 83-00187, 82-08609 & 82-09187
Burt, et al., Claimant's Attorneys February 27, 1984
Rankin, et al., Defense Attorneys Order on Review

Lindsay, et al., Defense Attorneys
Schwenn, et alf, Defense Attorneys

Reviewed by Board Members Lewis and Barnes.

Allianz Insurance Company requests review of Referee Daron's
order which: (1) Found that claimant sustained an aggravation of
his 1979 industrial injury, and thus set aside Allianz's December
28, 1982 aggravation denial; (2) upheld the August 30, 1982 aggra-
vation claim denial issued by Argonaut Insurance Company: and (3)
upheld the September 29, 1982 new injury/disease denial issued by
Planet Insurance Company. Allianz argues that. claimant sustained
either an aggravation of his 1981 industrial injury, for which
Argonaut would be responsible, or that he sustained a new injury
or disease in 1982, for which Planet would be responsible.

Although we do not necessarily agree with all of his analy51s,
we find that the Referee reached the correct result and thus affirm
his order.

ORDER

The Referee's order dated July 29, 1983 is affirmed.

Board Member Barnes Concurring:

Oregon's two appellate courts have recently been quite active
in defining and redefining the law governing employer/lnsurer
responsibility. The Referee described these appellate decisions
as "increasingly confusing." I agree.

In this case, for example, the Referee found that claimant's
hear1ng testlmony was not credible. The only medical opinions in
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the record are based on claimant's history and thus can hardly be
regarded as persuasive in light of the Referee's credibility
finding. Without credible lay testimony and without persuasive
medical opinions, exactly how do the appellate courts expect us to
decide the insurer responsibility issue? I really to not know,
and the result we reach in this case is only my best guess.

— p———
— —

GLORIA J. BAS, Claimant WCB 82-10089

Doblie & Francesconi, Claimant's Attorneys February 29, 1984
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members Lewis and Ferris.

The SAIF Corporation requests review of Referee Galton's order
which found that claimant was entitled to temporary total disabil-
ity compensation, rather than temporary partial disability compen-
sation, from October 2, 1982 until claim closure pursuant to ORS
656.268. SAIF contends that the Referee improperly made a finding
concerning claimant's termination from employment, specifically,
whether claimant's termination was reasonable and just. SAIF
further contends that the Referee erroneously applied OAR
436-54-222(5) and (6), rather than OAR 436-54-222(4), and, as a
result, improperly increased claimant's temporary partial
disability payments to temporary total disability payments even
though there was evidence that clalmant could perform work four
hours a day. We affirm.

Claimant sustained a compensable injury to her low back on
March 18, 1982. Before she was medically stationary she was
released to return to her employment on a half-time basis. At
that time her temporary total disability payments were reduced to
temporary partial disability payments to reflect her ability to
work half-time and her receipt of wages. See ORS 656.212; OAR
436-54-222(1).

In August 1982 claimant secured permission from one of her
supervisors, Mrs. Ryan, to take vacation time from October 2
through 6, 1982. On October 1, 1982 one of claimant's other super-
visors, Donald Ryan, told claimant that she could not take the time
off because they were opening a new store at that time and they
needed her help. Feellng that Mrs. Ryan's approval of her vacation
was still effective, claimant left for vacation October 2 through
October 6, despite Donald Ryan's direction to the contrary. When
claimant returned to work on October 7, Donald Ryan told her she
was terminated and that she had been replaced by a full-time
employe.

The dispute in this case centers on the proper application of
OAR 436-52-222 to the facts presented. That rule provides:

“(1) The rate of temporary partial
disability compensation due a worker shall
be determined by:

“(a) Subtracting the post-injury wage
earnings available from any kind of work:
from

"(b) the wage earnings from the employment
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at the time of, and giving rise to, the
injury:; then

"(c) dividing the difference by the wage
earnings in (b) to arrive at the percentage
of loss of earning power; then

“(d) multiplying the current temporary
total disability compensation rate by the
percentage of loss of earning power.

"*(2) If the post-injury wage earnings are
equal to or greater than the wage earnings
at the time of injury, no temporary dis-
ability compensation is due.

"(3) An insurer or self-insured employer
shall cease paying temporary total
disability compensation and commence making

payment of such temporary partial disability
compensation as is due from the date an
injured worker accepts and commences any
kind of wage earning employment prior to
claim determination.

"(4) Temporary partial disability compensa-
tion payable pursuant to subsection (3)
shall continue to be paid until:

"(a) The attending physician verifies that
the worker cannot continue working and is
again temporarily totally disabled:

“(b) the compensation is terminated by
order of the Department or by claim closure
by the insurer or self-insured employer
pursuant to ORS 656.268; or

"(c) compensation has been paid for two
years. '

“(5) An insurer or self-insured employer
shall cease paying temporary total disabil-
ity compensation and start making payment of
such temporary partial disability compensa-
tion as would be due in subsection (1) when
an injured worker refuses wage earning
employment prior to claim determination
under the following conditions:

"(a) The attending physician has been
notified by the employer or insurer of the
specific duties to be performed by the
injured worker and the physical requirements
thereof;

"(b) the attending physician agrees that the
offered employment appears to be within the
worker' 8 capabilities; and
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"(c) the employer has provided the injured
worker with a written offer of the employ-
ment which states the beginning time, date
and place; the duration of the job; the
wage rate payable; an accurate description
of the job duties and that the attending
‘physician has said the offered employment

appears to be within the worker's capabili-
ties.

"(6) Temporary partial disability compensa-
tion payable pursuant to subsection (5)
shall continue to be paid until:

“(a) The attending physician verifies that
the worker's condition is such that he could
no longer perform such work and is again
temporarily totally disabled;

"(b) the duration of the offered job has
expired or that the offer of such employment
is withdrawn (the employer discharging the
worker because of violation of normal
employment standards shall not be considered
a withdrawal of offered employment):;

“(c) the compensation is terminated by order
of the Department or by claim closure of the
insurer or self-insured employer pursuant to
ORS 656.268; or

"(d) the compensation has been paid for two
years.

" % * * "

Subsections (1), (2) and (3) were promulgated by the Workers'
Compensation Department in order to provide insurers with a method
for determining when a claimant is entitled to receive compensation
for temporary partial disability, rather than temporary total dis-
ability, and for calculating the rate at which such benefits are to
be paid. These subsections implement the general provisions of ORS
656.212, which provides: ' '

"When the disability is or becomes partial
only and is temporary in character, the
worker shall receive for a period not
exceeding two years, that proportion of the
payments provided for temporary total dis-
ability which his loss of earning power at
any kind of work bears to his earning power
existing at the time of the occurrence of
the injury."

Subsection (4) clarifies the insurers' claims processing obliga-
tions vis-a-vis termination of temporary partial disability and
resumption of temporary total disability on the one hand:; and
termination of all temporary disability benefits on the other,
under the provisions of ORS 656.212 and 656.268.
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Subsections (5) and (6) implement ORS 656.325, which, in part,
addresses the claimant's duty to reduce his or her disability, and
the measures which may be taken by the insurer and the Department
where the claimant; for example, refuses to take reasonable steps
toward reducing his or her disability. Subsection (5) of this
statute provides: '

"Notwithstanding ORS 656.268, an insurer or
self-insured employer shall cease making
payments pursuant to ORS 656.210 [temporary.
total disability] and shall commence making
payment of such amounts as are due pursuant
to ORS 656.212 [temporary partial disabil-
ity] when an injured worker refuses wage
earning employment prior to claim determina-
tion and the worker's attending physician,
after being notified by the employer of the
specific duties to be performed by the
injured worker, agrees that the injured
worker is capable of performing the employ-
ment offered."”

SAIF contends that the proper determination of claimant's
entitlement to temporary part1a1 disability versus temporary total
disability is arrived at by application of subsections (3) and (4)
of OAR 436-54-222; and that applying those subsections results in
the conclusion that SAIF correctly paid temporary partial disabil-
ity only. This is so, argues SAIF, because upon claimant's return
to part-time work, her temporary total disability was properly
reduced to temporary partial disability pursuant to subsection (3):
that SAIF was obligated to continue paying temporary partial dis-
ability for a maximum period of two years, or until the claim was
closed, under subsections (4)(b) and (c): and that the obligation
to resume payment of temporary total disability did not arise in
the absence of claimant's attending physician's verification of
claimant's inability to continue working, pursuant to subsection
(4)(a). SAIF contends that subsections (5) and (6) are inapposite
because subsection (5) is premised upon the claimant's refusal to
accept suitable wage earning employment. SAIF objects to the
Referee's consideration of the employer's motive for terminating
claimant, statlng that such considerations are not a material
factor in determining claimant's entitlement to temporary total
disability, and that: "Investlgatlon and determination of

20581b1e bad faith terminations are the sole respon51b111ty of the
mployment D1v151on of the State Department of Labor."

The argument posed by SAIF is appealing in its simplicity;
however, we are not persuaded that it provides a reasonable appli-
‘cation of the administrative rule to factual situations presented
by disputes of the nature involved herein. In fact, we already
have considered the application of this administrative rule to
cases of this nature, where the issue is the claimant's entitlement
to temporary disability compensation when the claimant is capable
of performing modified employment before attaining a medically
stationary status, the worker has returned to modified employment
and is subsequently terminated for reasons unrelated to the compen-
sable injury. Thomas C. Harrell, 34 Van Natta 589 (1982).
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In Harrell claimant sustained an injury to his knee and, in
order to return him to work promptly, the employer offered him a
light-duty job performing receptionist and bookkeeping duties.
After taking time off for additional surgery, claimant returned to
the light-duty job. He then had an argument with his supervisor
and was fired. Claimant contended that he was entitled to tempo-
rary total disability benefits between the date on which he was
fired and the date that he was released for regular work by his
attending physician. We evaluated the case in light of ORS
656.325(5), 656.212 and OAR 436-54-222 and concluded that claimant
was not entitled to temporary total disability compensation for the
period in question: "Claimant's inability to continue working in
his modified job situation was not the result of his compensable
injury. It was the result of his own actions, independent of his
injury." 35 Van Natta at 591l.

The Referee in Harrell had awarded claimant compensation for
temporary total disability for the period in question. We reversed
that award without discussing claimant's possible entitlement to
temporary partial disability. Because claimant had returned to
modified work at his regular wage and, therefore, was earning full
wages at the time of his discharge, the insurer was not paying any
temporary partial disability. Therefore, the issue in Harrell was
an either-all: Neither party contended that claimant was entitled
to temporary partial disability. In this case, unlike Harrell,
claimant was in receipt of partial wages and temporary partial
d1sab111ty benefits; therefore, the question is whether claimant
is entitled to receive only temporary partial disability or full
temporary total disability benefits. .

One of the reasons that SAIF's proposed application of the
administrative rule is appealing is that it avoids the necessity
of making a case-by-case evaluation of the circumstances
surrounding an individual worker's termination and the reasons
therefor. It is implicit in ORS 656.325, however, as well as other
portions of the workers' compensation law, that a claimant's
entitlement to workers' compensation benefits will be determined on
the basis of this agency's judgment concerning the relative reason-
ableness of a claimant's actions. See, for example, ORS
656.206(3). See also Nelson v. EBI Companies, 296 Or 246 (1984)
(reasonableness of failure to follow necessary medical advice):;
Reef v. Willamette Industries, 65 Or App 366 (1983) (reasonableness
of claimant's refusal to undergo a myelogram), Carr v. SAIF, 65 Or -
App 110 (1983) (reasonableness of claimant's failure to attend
medical examination):; Dean Plangue, 34 Van Natta 1116 (1982)
(reasonableness of post-injury leisure activity, found to attenuate
causal connection between original injury and worsened condition).

Consistent with our holding in Thomas C. Harrell, supra, we
hold that subsections (5) and (6) of OAR 436-54-222 are applicable
in determining a claimant's entitlement to temporary disability
compensation when the claimant returns to gainful employment during
the period that the worker is not medically stationary and, for
reasons not related to the claimant's compensable injury, the
employment is terminated. We interpret subsections (5) and (6) as
applying not only to those situations in which the claimant refuses
to accept wage earning employment prior to claim determination, but
also those situations in which the claimant, once having accepted
the employment. refuses to continue in that employment. Having
resolved the issue of the proper application of OAR 436-54-222 to
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the facts of this case, we now address the factual dispute con-
cerning the circumstances of claimant's termination.

Two witnesses testified at hearing: Claimant and one of the
principals of the employer, Donald Ryan. The testimony is consis-
tent with regard to the relationship between claimant, Mr. Ryan and
Mrs. Ryan, Mr. Ryan's sister-in-law. Donald Ryan, Mrs. Ryan and
her husband (Donald Ryan's brother) are the three owners of Union
Furniture, the employer. Mrs. Ryan was claimant's immediate super-
visor and, according to claimant's testimony, gave claimant her
permission to take a vacation during a period of time that all
employes had been requested to refrain from taking vacation because
the employer recently had built a new store and, in effect, found
itself running two stores with the staffing for only one. As
stated above, Mrs. Ryan granted claimant permission to take this
vacation in August 1982. It was not until the day before this
scheduled vacation that claimant was informed by Mr. Ryan that she

would not be permitted to take the vacatlon in issue. Mrs. Ryan
did not testify.

The Referee found claimant a credible and reliable witness,
and he found Mr. Ryan "credible and reliable only in part." We
find no comfortable basis for disagreeing with the Referee's
conclusions concerning witness credibility; therefore, any
discrepancies arising from different factual accounts given by

these two witnesses necessarily have been resolved in claimant's
favor.

We find that claimant's action in taking her scheduled vaca-
tion notw1thstand1ng Mr. Ryan's instruction to the contrary was not
unreasonable under the facts and circumstances presented herein.
We, therefore, conclude that the employer did not discharge claim-
ant because of her "violation of normal employment standards." OAR
436-54-222(6)(b). We find that claimant did not refuse to continue
her part-time employment and that, in effect, the duration of this
employment expired, or the offer of the part-time employment was
withdrawn, within the meaning of OAR 436-54-222(6)(b). Therefore,
claimant was entitled to reinstatement of her temporary total dis-

ability benefits for the period in question, rather than temporary
partial disability as paid by SAIF.

In her respondent's brief, claimant has requested that we
reverse that portion of the Referee's order which failed to impose
a penalty and attorney's fee for SAIF's failure to resume payment
of temporary total disability benefits. Claimant contends that in
light of our decision in Thomas C. Harrell, supra, in which SAIF
was the insurer, SAIF's refusal to reinstate claimant's temporary
total disability benefits was unreasonable. We agree with the
Referee's characterization of this dispute concerning claimant's
entitlement to temporary total, as opposed to temporary partial,
disability benefits as a "good faith dispute [in the] interpreta-
tion of administrative rules." Therefore, we affirm and adopt that
portion of the Referee's order which declined to impose a penalty
and associated attorney's fee.

ORDER

The Referee's order dated November 30, 1982 is affirmed.
Claimant's attorney is awarded $400 for serv1ces on Board review,
to be paid by the SAIF Corporation. :
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ROBERT R. BURNS, Claimant WCB 82-09783 & 82-08352
Bischoff & Strooband, Claimant's Attorneys February 29, 1984
Cowling & Heysell, Defense Attorneys Order on Review

SAIF Corp Legal, Defense Attorney

Reviewed by Board Members Ferris and Lewis.

Indvstrial Indemnity Insurance Company requests review of
Referee Brown's order which assigned responsibility to it for
claimant's current back condition on the basis of aggravation of a
December 1980 injury. This case was heard pursuant to an order
issued under ORS 656.307.  Responsibility is the only issue on
review. . '

- Claimant compensably injured his low back on December 10, 1980
while working for Industrial Indemnity's insured. The claim was
accepted as non-disabling. Claimant had some symptoms, but no 51g—
nificant problems until he began worklng for the SAIF Corporation's
insured in June 1982. Within two weeks of beginning work for

SAIF's insured, claimant began to develop increased back pain. The
work claimant performed for SAIF's insured was heavier work than he

had performed for Industrial Indemnity's insured.

We find that if claimant's condition is SAIF's responsibility,
it arose out of an occupational exposure rather than an industrial
injury. We also find, based on the deposition of Dr. Woolpert, the
treating physician, that claimant's occupational exposure at SAIF's
insured was a materlal contrlbutlng cause of claimant's worsened
condition.

The Referee's findings of fact are in accord with our own.
However, in assigning responsibility to Industrial Indemnity, he
relied on the Court of Appeals' case of Boise Cascade v. Starbuck,
61 Or App 631 (1983). He interpreted that case as follows:

"I interpret Starbuck as standing for
nothing more than the proposition that the
rule in Smith v. Ed's Pancake House, 27 Or
App 361 (1976) does not apply when there is
no injury [at the second employer]."

Since the Referee issued his order, Starbuck has been reviewed by
the Supreme Court. Boise Cascade v. Starbuck, 296 Or 238 (1984).
The Supreme Court's opinion casts doubt on the accuracy of the
Referee's analysis.

The facts of Starbuck are similar to those in this case. 1In
Starbuck, the claimant suffered a compensable injury at one employ-
ment. That injury contributed to a disability occurring during a
later employment which 1nvolved work conditions capable of causing
the disability, but which did not actually contribute to the
disability. The court held that the first employer was liable and
that responsibility would not shift to the second employer unless
the later employment contributed to the disability, as opposed to
only being capable of contributing to the disability. '

Applying that holding to the present case, we find that
claimant's second employment with SAIF's insured actually and
materially contributed to claimant's disability, and therefore,
SAIF's insured is responsible for claimant's disability.
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ORDER

The Referee's order dated February 28, 1983 islreversed.

Industrial Indemnity's denial dated September 2, 1982 is reinstated
and affirmed. The SAIF Corporatlon s denial dated October 22, 1982

is set aside and this claim is remanded to SAIF for acceptance and
processing. No attorney's fee will be awarded claimant's attorney
as»claimant dld not participate on Board review.

o p—

—— e

VICTOR DERKACHT ‘Claimant | WCB 82-03804 & 82-02990
Ro11 & westmore1and Claimant's Attorneys February 29, 1984
Roberts, et al. Defense Attorneys Order on Review

Reviewed by the Board en banc. .

The insurer requests review of those portions of’ Referee
Menashe's order which found claimant entitled to compensatlon for
permanent total disability. Claimant cross-requests review of
those portions of the Referee's order which affirmed the insurer's
June 24, 1982 denial of claimant's low back condition. The
insurer has additionally made alternative motions to abate the
Referee's order and remand the matter for a new hearing on the
question of the extent of claimant's disability, or, to remand the
matter for the taking of additional evidence relevant to the issue
of the extent of claimant's disability.

We adopt the Referee's findings of fact as our own.

On review, the insurer has basically renewed the motion it
made before the Referee. The insurer, citing Gary Freier, 34 Van
Natta 543 (1982), argues that it is not proper for a Referee to '
rate the extent of a claimant's permanent disabilty when there is
a pending request for curative treatment. We disagree. Freier
dealt only with situations involving the question of whether 1t
was appropriate to determine the extent of a claimant's disability
while his claim was in open status. We answered that question in
the negative. 34 Van Natta 545, 546. We have never held that a
claimant has no right to a determination of the extent of his
disability simply because his claim might be reopened at some
- future date. Although it might make sense in certain situations

(and as a practical matter, it probably would have in this case),
if that were the law, it would be questionable whether any

claimant would ever have a right to a hearing on the issue of the
extent of his dlsablllty.

Although the dissent makes a valid point in noting that it
seems counter-productive to make a decision on the extent of

disability issue when claimant has potentially curative surgery
pending, it must be remembered that:

[Wlhether this claimant is permanently
totally disabled must be decided upon
conditions existing at the time of
decision, and his award of compensation
« « «» can be reduced only upon a specific
finding that the claimant presently is able
to perform a gainful and suitable
occupation. (Emphasis added.) Gettman v.
SAIF, 289 Or 609, 614 (1980).
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In addition, it is also to be noted that:

"The legislative provision on ORS
656.206(5) for periodic reexamination of
each permanent total disability award
further indicates that a permanent total
disability award is based upon existing
occupational abilities. That award can be
adjusted if the claimant is no longer
permanently incapacitated from regularly
performing work at a gainful and suitable
occupation. Gettman v. SAIF, supra, 289 Or
at 614, 615. -

Thus, if claimant does undergo sufgery, and if the sdrgery does
prove beneficial, ORS 656.206(5) provides a method whereby

claimant's award of permanent total disability may be reexamined,
and if appropriate, reduced.

In addition to the above, it appears to us that the insurer
is being somewhat disingenuous in requesting remand. The insurer
argues that it is 1nappropr1ate ‘to consider the question of the
extent of claimant's disability as the claim may be reopened for
surgery. However, at the same time that it makes this argument,
the insurer has denied claimant's request for surgery. See Victor
Derkacht, WCB Case No. 83-00508, 36 Van Natta 184 (decided this
date). This being the case, it seems somewhat unreasonable to us,
to say the least, for the insurer to argue that claimant has no
right to a determlnatlon of the extent of his disability until
after recovery from surgery. Had the insurer authorized
claimant's surgery, its position would be defensible; however, at
the time of the hearing, and at the time the insurer renewed its
motion before the Board, the question whether claimant would ever
have surgery was speculative at best. The insurer's motions are
denied.

With regard to the questions of the extent of claimant's
disability, and the compensability of his low back condition, we
affirm and adopt the order of the Referee.

ORDER
The Referee's order dated October 29, 1982 is affirmed.

Claimant's -attorney is awarded $650 for services on Board review,
to be paid by the insurer.

Board Member Barnes Dissenting:

This date the Board decides two separate cases involving this
same claimant. This case primarily involves the question of extent
of disability. The other case, WCB Case No. 83-00508, involves the
question of claimant's entitlement to surgery.

In my oplnlon, the Board should first consolidate these two
obv1ously interrelated cases on its own initiative because it
seems irrational to me to simultaneously determine, as the Board
has, that claimant is totally disabled and that claimant is
entitled to potentially curative surgery.
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After consolidation of these two cases, we should then address
the question of entitlement to surgery before considering the-
question of extent of d1sab111ty. "For the reasons stated in the
separate order issued this date in WCB Case No. 83-00508, I agree
that claimant has established entitlement to the surgery in
question. :

Having made that determination, and still proceeding on the
belief that the two cases before us should be consolidated, I
would then conclude that the record before us on the extent issue
is insufficiently developed within the meaning of Bailey .v. SAIF,
296 Or 41 (1983), and thus grant the insurer's motion to rémand.
"It must be remembered that we are considering the actions of an
administrative board designed to be flexible in its search for
accurate facts and just conclusions." Bailey, 296 Or at 46. I do
not believe that an extent-of-disability decision rendered in this
case on the present record, in the face of our knowledge that
claimant will receive potentially curative surgery, is based on
- accurate facts or reaches a just conclusion.

Therefore, although I agree with the decision that claimant
~is entitled to surgery, I dissent from the Board's failure to
consolidate these two pendlng, interrelated cases and failure to
remand on the question of extent of disability in view of our
decision on the surgery question.

— wwm— ——————
— —— S —— S ————

VICTOR P. DERKACHT, Claimant ‘ WCB 83-00508
Ro11 & Westmoreland, Claimant's Attorneys February 29, 1984
Roberts, et al., Defense Attorneys Order on Review

Reviewed by Board Members Ferris and Lewis.

Claimant requests review of Referee Williams' order which
affirmed the insurer's January 3, 1983 partial -denial, by which
the insurer denied Dr. Nash's request for authorization to perform
cervical surgery on claimant. The sole issue for review is whether
the'surgery'p:oposed by Dr. Nash is reasonable and necessary.

A partial rendition of the factual background relevant to this
case is contained in Victor P. Derkacht, WCB Case Nos. 82-03804 and
82-02990, 36 Van Natta 182 (decided this date). We see no need to
reiterate those facts here, and for purposes of review of this case
we hereby adopt the statement of facts set forth therein. Addi-
tional facts are as follows.

Dr. Nash reported on July 9, 1982 that diagnostic testing
revealed that claimant had bilateral extradural defects at the C6-7

‘level, and that there was direct evidence of nerve compression at
this point which was compatible with claimant's neurological
findings. ©On July 29, 1982 Dr. Nash requested the insurer's
authorization to perform a cervical laminotomy.

On August 19, 1982 Dr Nash reported that surgery at Cé6-7 would
relieve the compression on the nerve roots existing at that level
and would relleve some of claimant's complaints. Dr. Nash stated
that this would certalnly lessen [claimant's] suffering,” that it
might aid claimant's employment prospects, and that even if it did
not relieve all of c1a1mant s symptoms, the surgery was justified
on a "humanltarlan basis." 184



http:statement.of

Claimant was examined by Dr. Rosenbaum, a neurosurgeon, on

- August 24, 1982. Dr. Rosenbaum was of the opinion that claimant
had reached maximum improvement as a result of his July 1981
injury, and that no further medical or surgical treatment would be
beneficial. Dr. Rosenbaum felt that there was minimal correlation
between claimant's cervical symptoms and his myelographic findings,
and that considering claimant's "marked functional overlay," claim-
ant would be a poor candidate for surgery.

On September 22, 1982 the insurer requested that Dr. Nash
select a physician to render a third opinion with regard to the
question of the proposed cervical surgery. Dr. Nash selected Dr.
Raaf, a neurosurgeon.

Claimant was examined by Dr. Raaf on November 17, 1982. After
examining claimant and thoroughly reviewing his medical history,
Dr. Raaf stated that he did not believe claimant's condition would
be improved as a result of cervical surgery. Dr. Raaf, similar to
Dr. Rosenbaum, felt that claimant did not show objective signs of
cervical nerve root pressure.

On January 3, 1983 the insurer denied authorization for
cervical surgery. ‘

Claimant was thereafter referred by Dr. Nash to Dr. Berkeley,
a neurosurgeon. After examining claimant and reviewing his medical
records, Dr. Berkeley reported that, although he could find no
specific focal neurological abnormalities apart from some changes
in claimant's reflexes, claimant did have severe mechanical prob-
lems in his neck, and that claimant's myelographic findings were
strongly positive for a s1gn1f1cant lesion at C6-7. Dr. Berkeley
felt this would account for claimant's right shoulder arm pain,
neckaches and headaches. It was Dr. Berkeley's opinion that
claimant should be given the option of surgical treatment for his
cervical condition. (Note: Dr. Berkeley felt that lumbar surgery
was also indicated; however, in WCB Case Nos. 82-03804 and 82-02990
we upheld the insurer's denial of claimant's lumbar condition.)

Claimant was thereafter examined by Dr. Reiter, a psycholo-
gist. Dr. Reiter found claimant to be depressed and abnormally
concerned with bodily complaints. Dr. Reiter felt that claimant
was exhibiting some cognitive deficits, but was uncertain whether
this was due to claimant's injury or his heightened emotional con-
dition. Dr. Reiter was of the opinion that if claimant's surgery
was to take place, claimant should undergo some individual or
group psychotherapy.

The insurer thereafter sent copies of all of the exhibits
contained in the record of this case to Dr. Larson, a neurologist,
who had examined claimant shortly after his July 1981 injury. 1In a
"check- the-boxes "type report, Dr. Larson gave a negative response
to the question of whether the proposed surgery for claimant was
reasonable. See Joyce Adair, 34 Van Natta 203 (1982).

The Referee found that there was an aura surrounding this case
which suggested that claimant had an unrealistic expectation con-
cerning the certainty of the value of Dr. Nash's proposed surgery.
The Referee concluded that the evidence did not preponderate in
favor of surgery and affirmed the insurer's partial denial.
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Although we certainly agree with the Referee that‘fhbwev1dence
in this case tends to indicate that claimant may\havé unreallstlc
expectations concerning the value of the proposed cervical surgery,
and, although we find it to be a close question, we conclude that
claimant should be given the option of undergoing the proposed
cervical surgery.

In Glenn R. Pettey, WCB Case No. 80-02562 (July 8, 1981), we
stated that:

“On questions of the need for medical
treatment, the Board will always defer to
the treating doctor absent some compelling

- reason not to do so." .
. u}\-\'

Accord Lucine Schaffer, 33 Van Natta 511 (1981): Charles A. Murray,

34 Van Natta 249 (1982); Earl Freeman, 34 Van Natta 1284 (1982);
Thomas Huddleston, 34 Van Natta 1616 (1982); Stephen R. Goode, 35
Van Natta 1338 (1983). ‘

For reasons that are obvious, this agency is not in the best
of positions to resolve disputes which are basically medical in
nature and about which experienced physicians disagree, although we
have jurisdiction to do so. See Lloyd C. Dykstra, 36 Van Natta 26
(1983). It is for this reason that we have adopted the policy
expressed in Pettey. Were the questlon of reasonableness and
necessity of surgery merely a question'of counting medical opinions
pro and con, cases such as this would be easy to resolve. It is
not that we find the opinions of the physicians who recommended
against surgery unpersuasive. ' In fact, Drs. Rosenbaum and Raaf are
both experienced physicians who set forth the reasons for their
opinions in detail. The reason we find in claimant's favor is that

it is our general policy to defer to a claimant's treating
physician on the question of the reasonableness and necessity of
medical treatment unless, as noted above, there are compelling
reasons to do otherwise.

Comparing the opinions of Drs. Raaf and Rosenbaum (and giving
some weight to Dr. Larson's “check-the-boxes" report), we cannot
say that the reasons given against surgery are so compelling that
we would feel secure in rejecting Dr. Nash's recommendation.

Although Drs. Raaf and Rosenbaum are of the opinion that
claimant's symptoms do not correlate sufficiently with his objec-
tive findings to warrant surgery, Dr. Nash feels otherwise. Unlike
Drs. Raaf and Rosenbaum, Dr. Nash has had the opportunity to
examine claimant on numerous occasions, and has thoroughly
explained his reasons for believing that surgery will be
beneficial to claimant. Additionally, Dr. Nash does have the
concurrence of another neurosurgeon.

The fact that Drs. Rosenbaum and Reiter felt that claimant
was not psychologically prepared for surgery is not a reason to
deny him the benefit of surgery. If psychological counseling is
necessary to prepare claimant for his ordeal, such counseling
should be provided prior to surgery. That fact alone, however, is
an insufficient basis on which to affirm the denial.
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In summary, we conclude that although there are good reasons
set forth by competent phys1c1ans who recommend against surgery, we
cannot conclude that they are so compell1ng as to overcome claim-
ant's treatlng doctor's recommendation in favor of surgery. The
insurer's partial denial is, therefore, set aside, and claimant is

.entitled to have his- claim reopened at the time he submits to
cervical surgery.

ORDER

The Referee's order dated August 2, 1983 is reversed. The
insurer's January 3, 1983 partial denial is set aside. Claimant's
attorney is awarded $1,200 for services before the Referee and $450
for services before the Board, for a total fee of $1,650, to be
paid by the insurer.

e ——————————————————————— 7 ——
e e e

WILLIAM J. FRAME, Claimant v WCB 80-07617

Pozzi, et al., Claimant's Attorneys February 29, 1984
Schwabe, et al., Defense Attorneys Order on Remand

On review of the Board's order dated March 5, 1982, the court
reversed that portion of the Board's order which held that
claimant is not eligible for an authorlzed training program and
remanded to the Board with instructions "to admit claimant to an
authorized training program.” :

Now, therefore, that'pqrtion of the above-noted Board order
holding that claimant is not e11gib1e for an authorized training
program is vacated, and this matter is remanded to the Field
Services Division of the Workers' Compensation Department with
instructions to provide claimant vocational assistance in a manner
consistent with the order of the court.

IT IS SO ORDERED.

—

e ————————————— MR
e A ——————

———

NORMA J. GERARDO, Claimant - . WCB 79-01506

Cash Perrine, Claimant's Attorney February 29, 1984
Roberts, et al., Defense Attorneys Order on Review

Reviewed by Board Members Barnes and Lewis.

Claimant requests review of Referee Seifert's order which
affirmed the August 4, 1982 Determination Order which awarded
claimant an additional 16° for 5% unscheduled disability for a
total of 48° for 15% unscheduled permanent partlal disability for

injury to the low back. The issue for review is the extent of
claimant's disability.

We adopt the Referee's findings of fact as our own.

The Referee's apparent basis for concluding that claimant was
not entitled to an increased award of unscheduled disability was as
follows:

"The most recent examination by Dr. Bernson

in May 1983 indicated that the etiology of

claimant's muscle spasm was probably in the

facets and the history was not suggestive of

a typ1cal hernlated disc problem. Claimant
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‘has a long history of back problems. The
medical evidence indicates that her pain
symptoms are primarily from degenerative
joint disease. Consequently, I find the
evidence insufficient to establish that she
has suffered any greater permanent partial

d15ab111ty from her 1ndustr1a1 injury than
awarded.

It is certalnly true, as the Referee noted, that claimant had
a history of back problems before the industrial injury here in
issue. It is also true that the evidence suggests that certain
'espects of her current d1ff1culty are not directly related to her
industrial injury. We disagree with the Referee, however, that

elaimant's degenerative joint disease is unrelated to her
industrial 1n3ury.

Claimant underwent a lumbar lamlnectomy and L4-5 dlskectomy as
a result of her industrial injury. There is ample medical evidence
that claimant is experiencing a progressive narrowing at L4-5 as a
result of that surgery. Dr. Kendrick reported on February 2, 1981
that claimant was experiencing degenerative joint disease in the
facets, and that this had been precipitated by changes resulting
from progressive narrowing at L4-5 as a result of her disc rupture
and subsequent surgery. A CT scan performed in December 1982
revealed degenerative changes at L4-5. Dr. Newby reported on
August 23, 1982 that claimant was suffering from residuals of her
herniated disc manifested by loss of ranges of motion of the
lumbar spine, positive straight leg: ralslng, etc. We are
satisfied that the majority of claimant's current symptoms are the
‘result of her March 1978 industrial injury and subsequent surgery.

With regard to the specific question of the extent of
claimant's disability, we conclude that claimant is entitled to an
additional award of unscheduled permanent disability. Claimant
was employed as an off bearer for a cut-stock plant at the time of
her injury -- work that was heavy in nature. Although claimant
has been retrained, she is limited to light duty work, and
claimant is experiencing continued difficulties as a result of
residuals from her injury. The Orthopaedic Consultants concluded
in their report of June 15, 1979 that claimant's total loss of
function as a result of her injury was in the range of mildly
moderate. '

Although claimant's impairment is significant, other factors
relative to the rating of unscheduled disability are not
partiéularly unfavorable. Claimant was only 41 years of age at
the time of the hearing. Claimant's performance in her vocat10na1
program indicates that she has average to above average
intelligence. Although the medical reports indicate that there

‘'may be a mild amount of functional disturbance present, claimant
appears to have no psychological or emotional impediments.
Claimant has a high school education and apparently attended
beauty school. As a result of her vocational program, claimant
obtained a degree in business technology at Central Oregon
Communlty College.

Considering all of the above, we conclude that claimant is
entitled to an increase in her award of permanent partial
disability.
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ORDER

The Referee's order dated July 12, 1982 is modified. Claimant
is awarded 25% (80°) unscheduled permanent partial disability, in
lieu of all previous awards, that being an increase of 10% (32°)
over all previous awards. Claimant's attorney is allowed 25% of

the additional compensatlon granted by this order as a reasonable
attorney's fee.

KENNETH J. HOLSTON, Claimant . WCB 82-06453

Evohl Malagon, Claimant's Attorney February 29, 1984
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by the Board en banc.

The SAIF Corporation requests review of that portion of
Referee Foster's order which set aside SAIF's denial of claimant's
aggravation claim and ordered SAIF to pay claimant's travel
expenses from Jasper, Oregon, to Eugene, Oregon for medical treat-
ment. The issues on review are whether claimant's condition has
aggravated and whether claimant is entitled to travel expenses for
claimant's tr1ps for treatment.

The Board affirms the order of the Referee.
ORDER
The Referee's order dated December 13, 1982 is affirmed.

Claimant's attorney is awarded $500 for services on Board review,
to be paid by the SAIF Corporation.

Board Member Barnes Dissenting:

I respectfully disagree with the Referee and the Board
majority:; I would find that claimant has not established a
compensable aggravation claim and is not entitled to all of the
reimbursement for travel expense that he here seeks.

I

Before getting into the details of the aggravation claim, by
way of an overture I note a pattern that is obvious to me in this
record. Since claimant's January 1979 industrial injury, virtually
all of the numerous doctors who have treated or examined claimant
have opined or implied that claimant's reported subjective symptoms
are out of all proportion to any objective medical findings. And
since all treating doctors have sooner or later come to the
conclusion that no further treatment is indicated, claimant keeps
changing doctors. I suggest that this aggravatlon claim should be
evaluated with this pattern of "doctor shopping"” and unverified
subjective symptoms in mind.

The last award of compensation is an October 1981 stipulation
by which claimant was awarded 15% unscheduled disability. Shortly
thereafter Dr. Campagna, who apparently had been claimant's primary
treating phy51c1an during most of 1981, advised claimant that he
had nothing further to offer him.
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Claimant then began treating with Dr. Golden, who also
referred claimant for consultation to Dr. Becker. 1In March 1982
Dr. Golden reported: "I think that on the basis of [claimant's]
present condition his claim should be reopened and I would plan to
do a myelogram with prior authorization." Dr. Golden did not
elaborate at that time on claimant's "present condition." In May
1982 Dr. Becker echoed Dr. Golden's request for claim reopening.

Also in May claimant was hospitalized for a myelogram -- which
was the third myelogram performed in the three years since claim-
ant's industrial injury. After receiving the myelogram results,
which were essentially normal, Dr. Golden opined:

“[Claimant's] condition has not worsened but
has been persistent as a chronic pain
problem. :

"+ . .he should be treated conservatively
with weight loss, medications as needed . . .
and attempt to get him back to work with a
job change."

Also based on the diagnostic results, Dr. Becker opined: "It is my
feeling that [claimant's] condition was essentially the same from
January 31, 1982 through May 28, 1982." I am not sure of the
relevance of these dates to Dr. Becker, but his opinion hardly
supports a finding of a worsenlng of claimant's condltlon after the
last award of compensatlon in October  1981.

In short, claimant changed doctors after the 1ast award, the
new doctors requested claim reopening so that they could perform
the same diagnostic procedures, e.g., a myelogram, that claimant's
prior doctors had performed, the myelogram was normal and there
were no other objective findings to the contrary, and claimant's
new doctors then opined that claimant's condition "has not
worsened"” (Dr. Golden) and "was essentially the same" (Dr. Becker).
What is the basis of finding a compensable aggravation?

Perhaps the majority finds evidence of a worsening of
claimant's condition in the report of Orthopaedic Consultants, who
examined claimant in July 1982. I do not so interpret that report,
which states in part:

"It is to be noted that the degree of inter-
ference from a functional disturbance is
considered to be severe. This is manifested
by refusals and inconsistencies.

* k% )

"It is my opinion that this patient's condi-
tion is not stationary, and his treatment
should be continued at the pain clinic in
Eugene.

* * *

"I feel that the functional overlay is so
profound at this time that physical impair-
ment cannot readily be evaluated.
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* % *

"I do not feel that this patient has neces-
sarily worsened, and as indicated above,
psychiatric evaluation should be obtained
prior to determining any possible residuals
from this injury."

In some situations a doctor's opinion that a worker's condition "“is
not stationary" can reasonably be interpreted to support a finding
that the worker's condition has worsened within the meaning of ORS
656.273. But I do not think any such interpretation would be
reasonable in this situation. Here claimant's treating doctors had
already concluded that claimant's condition has not worsened and
they have only conservatlve treatment to offer before Orthopaedic
Consultants offered a "not medically stationary" opinion coupled
with comments about "severe functional disturbance" and "not neces-
sarily worsened." Whatever all this means, it is not sufficient to

persuade me that claimant's condition worsened after the last award
of compensation.

In reaching the contrary conclusion, the Referee noted that
claimant had been hospltallzed for nine days in May 1982 by Dr.
Golden and reasoned: “That in itself indicates an aggravatlon of
claimant's condition, at least on a temporary basis." I disagree.
As 1 understand the record, claimant was hospitalized for diagnos-
tic procedures, not for any form of treatment. And, as previously
noted, those dlagnostlc procedures revealed no change in claimant's
condltlon or objective basis for his chronic pain complaints. It
is one of the chronic ambiguities in Oregon's workers compensation
law whether workers hospitalized for a diagnostic work-up are
entitled to time loss on the basis of aggravation when the results
are no worsening, no change of condition, no objective findings,
etc. Without trylng to tackle that amblgulty, I submit that, at

the most, claimant should be pa1d time loss for the actual perlod
that he was hospitalized pursuant to OAR 436-83-525; but that is a
far cry from ordering claim reopening and . "payment of compensation
until closure pursuant to ORS 656.268," which is what the Referee
ordered. o

Nor am I persuaded by claimant's argument that he established
an aggravation because Orthopaedlc Consultants' July 1982
range-of-motion findings are worse than other range-of-motion
findings from before the last award of compensation.
- Range-of-motion tests are subjectlve and can vary from one day to
‘the next and from one examiner to the next. See Leonard Wonslyd,
34 Van Natta 230 (1982). Moreover, those general problems are here
compounded by Orthopaedic Consultants' general comments about
claimant's functional interference and specific comment about their
range-of-motion test: "how much effort he is putting into them
remains questionable."

Finally, I am not persuaded by claimant's final fall-back
argument: That he established an aggravation by proving that his
functional overlay worsened after the last award of compensation.
Although we do not agree at this Board on what "functional overlay"
means, see Phillip J. Barrett, 35 Van Natta 789 (1983), whatever it
means it has been consistent in this case. Claimant had functional
problems before the last award of compensation as indicated by the
series of doctors who could find no objective basis for claimant's
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chronic pain complaints, and those same problems continue today.
No doctor opines that claimant's functional problem has worsened.

In summary, we should judge this aggravation claim by the
standards stated in Oakley v. SAIF, 63 Or App 433, 436 (1983):

“"An aggravation claim based solely on a
claimant's statement that his condition has
deteriorated is statutorily insufficient.
Likewise, a medical report which only sets
forth claimant's statement that his condi-
tion has deteriorated is insufficient. At
the very least, an expression of opinion by
the doctor that he believes the claimant or
that he finds objective evidence from a med-
ical standpoint to substantiate claimant's
history, is necessary."

Judged by these standards, the present aggravation claim is clearly
insufficient, and I am at a loss to even guess what in the record
the Board majority might be relying on in finding to the contrary.

11

The travel expense issue arises on the following facts.
Claimant lives in Jasper, Oregon and during the periods here in
issue was receiving medical care in Eugene, Oregon. It is about a
50-mile round trip from Jasper to Eugene and back. On a single day
claimant made three round trips between Jasper and Eugene: The
first for an 8 a.m. appointment in connection with his weight-loss
program; the second for a 3 p.m. appointment with a physical thera-
pist; and the third for a 7 p.m. appointment with his psychiatrist.
SAIF advised claimant that it was willing to reimburse him for
travel expenses for one round trip per day. The Referee and the
Board majority conclude that SAIF must reimburse claimant for all
three round trips per day.

The first question should be whether there is any reasonable-
ness limitation on travel expenses in connection with compensatle
‘medical care. In a prior proceeding involving this same claimant,
we interpreted the prior decisions of the Court of Appeals to have
rejected any reasonableness limitation on travel expenses.

Kenneth L. Holston, 34 Van Natta 952 (1982). On review of that
decision, the Court of Appeals strongly implied that we had
misinterpreted its prior decisions which "did not specifically
address the question whether, under the circumstances, it was
reasonable or necessary for claimant to travel for treatment.”
SAIF v. Holston, 63 Or App 348, 352 n. 2 (1983).

I understand the court's decision in the prior Holston
proceeding to conclude that it is an open question whether and to
what extent there is a reasonableness limitation on travel expenses
in connection with compensable medical treatment. Assuming it is
an open question, I submit the better answer is in the affirmative.

Proceeding on that basis, the ultimate issue then becomes
whether it was reasonable for claimant to make three separate
50-mile round trips for medical appointments in a single day. I
think not.
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Claimant, not the industrial insurer, had some control over
the times of his various appointments in Eugene. Claimant testi-
fied that he was unable to schedule the three appointments closer
together, but I find that testimony incredible. If insurance
reimbursement for travel were not available, I strongly believe
claimant would have found a way to schedule his affairs so as to
require only one trip to Eugene. -

But even accepting claimant's testimony at face value,
consider the surrounding circumstances. We have a claimant (1)
whose back is so severely injured that, according to the Board
majority, he is unable to work and who (2) insists on driving an
additional 100 miles per day (so long as he is paid for it). We
have a claimant who (1) according to some documents in the record,
is supposedly interested in a retraining program in bookkeeping but
who, (2) according to his testimony, would have nothing to do in
Eugene during the hours between his various medical appointments.
I suggest that, rather than subjecting his injured back to an
additional 100 miles of driving, claimant should have welcomed the
opportunity to investigate the bookkeeping reference materials in
the public library. ‘ '

Of course, it was claimant's prerogative to choose to embark
on three 50-mile round trips in one day because of his own beliefs
about ultimate personal convenience. However, I think it is unfair
and unreasonable to expect the workers compensation system to pay
for each and ‘every one of these personal voyages. On this record,
I would limit SAIF's duty to reimburse transportation costs to one
round trip per day between claimant's home and Eugene.

For all of these reasons, I would reverse the Referee's order
on both issues presented on review and thus respectfully dissent.

GORDAN J. JUEDES, Claimant T WCB 83-03464
Doblie & Francesconi, Claimant's Attorneys February 29, 1984
Lindsay, Hart, et al., Defense Attorneys Order on Review

Reviewed by Board Members Barnes and Ferris.

_ Claimapt requests review of Referee Podnar's order which
upheld the insurer's backup denial of claimant's industrial injury
claim. S 2 . .

o Claimant filed an 801 form on October 19, 1982, alleging he
injured his shoulders while pushing cabbage leaves with a rake.
The claim was accepted and benefits paid until April 7, 1983 when
the insurer issued its denial here in issue, which states in part:

"As medical records have been received, how-
ever, it has become obvious that you are
simply using the claim as a means to obtain
drugs. You have visited an extraordinary
number of physicians and hospitals simply
seéeking narcotic medication."

The denial letter went on to allege that claimant had provided "at
least five materially inconsistent descriptions of the alleged
injury and have at different times alleged that you injured eight
Q1§ferent parts of your body, and these descriptions of the areas
injured have been materially inconsistent."
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The Referee found that claimant was not a credible witness,
and concluded that he failed to carry his burden of prov1ng he
sustained a compensable injury.

Subsequent to the hearing in this matter, the Supreme Court
issued its decision in Bauman v. SAIF, 295 Or 788 (1983), where it
concluded that once an insurer notifies a claimant that it has
accepted his or her claim, the insurer may not deny the compensa-
bility of the claim after the statutory 60 days have elapsed,
except on grounds of fraud, misrepresentation or other illegal

activity. 295 Or at 794. Claimant contends that Bauman requires
~a reversal of the Referee's order in this case because the insurer
had accepted his claim and more than 60 days elapsed prior to the
issuance of the insurer's backup denial. The insurer contends that

its backup denial was permissible under Bauman because the denial
was based on fraud.

The Supreme Court's decision in Bauman has been further inter-
preted by the Court of Appeals in Wilkins v. SAIF, 66 Or App 420
(1984), and Skinner v. SAIF, 66 Or App 467 (1984). In Benjamin G.
Parker, 36 Van Natta 69 (1984), we set forth our understandlng of
the effect of these appellate decisions:

"[T]he burden of going forward with some
evidence of fraud, misrepresentation or
other illegal activity lies with the
insurer. Once this burden of going forward
is met, it is the claimant's ultimate burden
to prove the compensability of the claim."
36 Van Natta at 70 . v

We here conclude that the insurer more than satisfied its
burden of going forward with some evidence of fraud, etc. Without
setting forth the particulars of each one, we note that the record
contains numerous and varying versions of the manner in which
claimant alleges to have injured himself. There are also numerous
inconsistencies in relation to what body part or parts claimant
supposedly injured. During a six month period, claimant visited
eight hospitals and eleven phy51c1ans. There are a number of medi-
cal reports which imply, as the insurer alleges, that claimant was
using his claim as a means to obtain drugs, and that he probably
never sustained an industrial injury at all. Claimant indicated on
the 801 form that there were no witnesses to his alleged injury.

At the hearing, claimant testified that there were 20 or 30
employes who witnessed his injury. No such witnesses were produced

at the hearlng. Additionally, the Referee found claimant to be not
credlble.

As we noted in Parker, once the insurer produces ev1dence of
fraud, etc., the ultimate burden of establishing compensability is
the claimant's. There is no basis in the record for concluding
that claimant sustained this ultimate burden.

ORDER

The Referee's order dated July 15, 1983 is affirmed.

A ————————————
S
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BARBARAvKESSLER, Claimant ' WCB 82-10440
Thomas C. Carler, Claimant's Attorney - February 29, 1984
Schwabe, et al., Defense Attorneys Order on Review

ReViewed‘by Board Members Barnes and Ferris.

The employer requests review of Referee Neal's order which
awarded claimant 40% (128°) unscheduled permanent partial disabil-
ity for injury to her low back and left hip, that being an increase
of 20% (64°) over the Determination Order of October 22, 1982. The
only issue is the extent of claimant's disability.

. Claimant, who was 42 years of age at the time of the hearing,
was a department supervisor for Pendleton Woolen Mills. Claimant
developed low back and left hip pain following work activities
performed in late July and early August 1980. Lumbar strain was
diagnosed. An April 2, 1981 Determination Order awarded claimant
benefits for temporary total dlsablllty from August 7 through
December 31, 1980.

Clalmant returned to work in January 1981, but was off work
again from May through August 1981 with a recurrent lumbar strain.
Electromyographic testing by Dr. Long indicated a left radiculo-
pathy. Claimant again returned to work and the claim was closed by
a second Determination Order on January 26, 1982 which awarded
additional time loss benefits. -

Following treatment for some unrelated (and noncompensable)
problems, claimant returned to work in January 1982. Claimant quit
her job in February 1982 dque to a recurrence of back pain. Claim-
ant underwent a myelogram, CAT scan and bone scan. All test -
results were normal. Dr. Bald found claimant medically statlonary
on September 24, 1982. Dr. Bald reported that claimant continued
to have complaints related to pain in her left hip area. Claimant
exhibited no lumbar tenderness and her ranges of back motions were
quite good. No neurological deficits were found. Dr. Bald stated:
”[Clalmant] does have some permanent dlsablllty from this injury
related pr1mar11y to pain and 11m1tat10ns in functlon related to
the pain."’

Claimant thereafter received vocational assistance and
obtained a position in a government funded project, teaching
vocatlonally d1sadvantaged Asian students how to operate sewing
machinery in order to help them obtain Jobs in the garment indus-
try. Claimant continued in this capacity from January to June

1983, and reported to Dr. Bald that the increased activity was
beneficial.

The Referee stated:

"At the time of the hearing claimant was 42,
with [an] eleventh grade education, a GED
and courses at a community college in man-
agement. She presented a good appearance at
the hear1ng and appeared to be a credible
witness."

Apparently on that basis, the Referee awarded claimant a total of
40% unscheduled permanent disability.

We conclude that the Referee's award was excessive. We see no
-195-



need in this case to depart from the guidelines for the rating of
unscheduled permanent disability. The Referee pointed to no
factors which are not considered in the guidelines, and our review
- of the record reveals none.

All of claimant's treatment for her back injury has been
conservative. Although it was originally thought that claimant
demonstrated a positive radiculopathy, nerve root involvement was

later ruled out. Objectlve physical findings have generally been
minimal, and claimant's main restrictions are on the basis of pain

only. Claimant's testimony concerning her condition generally
indicates that her restrictions are not particularly significant
and appears consistent with Dr. Bald's report of September 24,
1982. 1In fact, Dr. Bald's chart note of February 10, 1983 indi-
cates that claimant's condition actually improved somewhat over
previous examinations.

The Evaluation Division assigned claimant an impairment value
of +14. That value appears to be based mainly on claimant's pain
and pain related restrictions. Based on our above f1nd1ngs, we
conclude that this impairment value is quite adequate.

With regard to other factors considered in rating claimant's
disability, we find that the values assigned by the Evaluation
Division pursuant to OAR 436-65-600 et seq. were also correct.
Claimant's age, 42, yields a value of +1. Her education, mental
capacity, emotional and psychological status all yield values of

zero. Claimant's work at the time of her injury was classified as
light, and she is currently restricted to light work. This also

- yields a value of zero. The Dictionary of Occupational Titles
reveals that the specific vocational preparation value for claim-
ant's employment is 6, which results in a value of +8. Claimant
still has 37% of the labor market available to her, and this yields
a value of -9. The combined positive values equal a +22. Multi-
plying the negative percentage value by the positive value and then
substracting it from the positive value results in a final value of
+20.02. Rounded to the nearest 5%, this results in an award of 20%
permanent partlal dlsab111ty. exactly what was awarded by the
Determination Order comparing this case to others involving similar
situated injured workers, we find 20% (64°) unscheduled disability
to be an approprlate award.

ORDER
The Referee's order dated August 2, 1983 is reversed. The

Determlnatlon Order dated October 22, 1982 is reinstated and
affirmed. '

——e—"
e ———
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PETER S. McCABE, Claimant 1CB 82-01704
v Pozzi, et al., Claimant's Attorneys February 29, 1984
’ : SAIF Corp Legal, Defense Attorney : Order on Review

Reviewed by the Board en banc.

The SAIF Corporation requests review of Referee Galton's order
which set aside its denial of claimant's c1a1m for industrial
injury or occupational disease.

The Board affirms the order of the Referee.
ORDER
The Referee's order dated November 2, 1982 is affirmed.

Claimant's attorney is awarded $750 for services on Board review,
to be paid by the SAIF Corporation.

Board Chairman Ferris Dissenting:

I respectfully dissent from the majority opinion. I would
reverse the Referee's order in its entirety and affirm the SAIF
-Corporation's February 10, 1982 denial.

I.
The facts of this case are relatively simple.

. Claimant, who was 32 years of age at the time of the hearing,

- was elected Chief Executive Officer of Local 757 of the Amalgamated
Transit Workers Union in Portland, in May 1979. Claimant had no
previous experience as a union official and received no assistance
from the union's Executive Board. In fact, the Executive Board was
generally hostile to claimant. '

Claimant worked six and sometlmes seven days per week, some-
times for as many as 16 hours per day. Claimant's work entailed
substantial amounts of overnight travel. In the fall of 1980
claimant became heavily involved with potential financial irregu-
larities involving union funds. The situation became so serious
that claimant was considering f111ng a lawsuit against the members
of the Executlve Board.

It is clear from the record that the stress to which claimant
was subject was severe. Claimant began to drink heavily, and his
cigarette usage increased from one pack a day to almost
two-and-one-half packs per day.  Claimant also began to experience
memory difficulties, headaches and uncharacteristic outbursts of
anger.

On the evening of September 24, 1981 claimant was in Eugene
for a union meeting. Claimant was notably upset due to a telephone
conversation he apparently had with the managing director of the
Eugene Transit District. Claimant was admitted. to Sacred Heart

‘ Hospital in Eugene at 3:46 a.m. the next morning. He was found to
have sustained an anterior cerebral aneurysm while engaging in
sexual intercourse early that morning. There is general agreement
from a medical standpoint that it was this activity which precipi-
tated the rupture of the aneurysm.
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S II.

The Referee stated, and I agree, that it is difficult to
determine whether this claim should be viewed as being based on
industrial 1njury or occupational disease. The Referee went on to
state: ' .

"I conclude the result is the same regard-
less of whether the claim is classified as
involving an industrial injury or an occu-
pational disease.”

I agree with that also, except that I would conclude that the claim
is not compensable as an industrial injury or an occupational
disease. Moreover, unlike the Referee and the majority, I believe
that there is a substantial analytical dlfference depending on how
this claim 1s classified.

If this claim is viewed as a claim based on industrial injury,
virtually the only question that need be asked and answered, is
whether claimant's ruptured aneurysm arose out of and in the course
of his employment with the Amalgamated Transit Workers Union.

Any case dealing with questions concerning "course and scope
of employment" would be incomplete without a citation to Rogers v.
SAIF, 289 Or 633 (1979). 1In Rogers the court synthesized the
arising out of employment and the course of employment prongs of
compensability questions, and stated the ultimate inquiry in course
and scope cases to be:

« « » is the relationship between the
injury and the employment sufficient that
the injury should be compensable?" 289 Or
at 642.

The court also stated, however, that existing law concerning
proximity, causation, risk, economic benefits and other concepts
~useful in determining work relationship remains applicable. 289 Or
- at 643. When considering such factors as proximity, causation,
risk, etc., can it be said that there is a sufficient relationship'
between claimant's 1njury and his employment that the 1njury should
be compensable? The answer in this case is an unequivocal "no.'

In Simons v. SWF Plywood Co., 26 Or App 137, 143 (1976), as
reaffirmed in Hackney v. Tillamook Growers, 39 Or App 644 (1979),
the court adopted the following from 1A Larson, Workmen's Compensa-
tion Law 5-200, §25.00 (1980):

"Employees whose work entails travel away
from the employer's premises are held in a
majority of jurisdictions to be within the
course of their employment continuously
during the trip, except when a distinct
departure on a personal errand is shown.

* ok kT (Empha31s added.)

I would agree with claimant that for purposes of this case, he can

be considered a traveling employe. I find, however, that the

activity he was engaging in at the time his aneurysm ruptured was

certainly a "distinct departure on a personal errand," thus consti-
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tuting a deviation from his employment.

There is a rich vein of case law dealing with the question of
deviations. The general rule that can be extracted from .all of
these cases is that for workers who have ‘well-defined duties, times
and places of employment, even minor deviations will take the
worker outside the limits of employment connectedness. Seidl v.
Dick Niles, Inc., 18 Or App 332 (1974). Conversely, workers with
positions involving’ wider latitude are allowed to engage in more
substantial deviations before the work connectedness requirement
will be broken. Boyd v. Francis Ford Inc., 12 Or App 26 (1973):
Fowers v. SAIF, 17 Or App 189 (1974); Simons v. SWF Plywood Co.,
supra. Nevertheless, even in the case of traveling employes who
have positions involving few restrictions on their time, movement
and duties, distinct departures can still occur which will take the
employe outside the ambit of coverage.

And they have. Hackney v. Tillamook Growers, supra; O'Connell
v. SAIF, 19 Or App 735 (1974). -

The claimant in Hacknex was a long-haul truck driver who
injured his arm while arm-wrestling with a co-worker while drinking
beer and watching television during a 5 1/2 hour delay in work
activities. The court affirmed the denial of coverage, finding
that a distinct departure on a personal errand occurred.

In O Connell, clalmant left on a bu51ness tr1p from St. Helens
to Seaside. Claimant took along a female companion and completed
the business portion of his trip at noon. Claimant and his
companion spent the remainder of the afternoon eating, shopping and
walking on the beach. In the evening, claimant and his companion
had dinner with friends, at which time a considerable amount of
alcoholic beverage was consumed. Claimant was injured that evening
in a car accident while returning to St. Helens. Finding that a’
departure had occurred, the court affirmed the denial of coverage.

The most recent case dealing with traveling employes appears
to be Slaughter v. SAIF, 60 Or App 610 (1982). The claimant in
Slaughter was a long-haul truck driver who had unloaded a cargo at
Las Vegas and proceeded to Indio, California where he had another
load to pick up. Upon arriving in Indio, claimant telephoned his
employer who directed him to stay overnight and to telephone for
further instructions in the morning. With nothing to do, claimant
went to a nearby tavern and was seriously injured in an alterca-
tion. The court stated that in the case of traveling employes,
injuries sustained are compensable when they result from activities
"reasonably related" to the worker's travel status. 60 Or App at
615, 616. Since claimant was forced to layover for the evening and
his need to kill time arose out of necessity, at the instruction of
his employer, claimant's action in passing the time in a tavern was
found not unreasonable. Hackney was distinguished on the basis
that the claimant in that case disregarded his dispatch ‘instruc-
tions and proceeded on a personal errand. 60 Or App at 614.

Although the court in Slaughter found the claim compensable,b
it cautioned that coverage was not infinite. It stated:

"The broader coverage is not, however,
unlimited. Although a traveling employe
will remain covered while engaged in some

-199-




personal activities such as eating or
sleeping, he will not be covered while
engaging in other personal activities that
are a 'distinct departure on a personal
errand.'" (Citations ommitted.) 60 Or App
at 610. '

See also Wallace v. Green thumb, Inc., 296 Or 79 (1983), where the
court stated:

"Compensation awards should not result,
however, from the 'mere fact' that the
employment placed the employee at the site
of the injury; a disfavored outcome in
Oregon. See Blair v. State Ind. Acc.
Comm’'n., 133 Or 450, 455, 288 P 204 (1930)
Z"For a personal injury to arise out of and
in the course of the employment, there must
be some connection between the injury and
the employment other than the mere fact
that the employment brdught'the injured
party to the place of injury"):; Stuhr v.
State Ind. Acc. Comm'n., 186 Or 629, 634,
208 P2d 450 (1949) ("The mere fact that the
employment brought the injured person to
the place of the accident is not
sufficient"” to establish a work
connection)." 296 Or at 83.

I would conclude that claimant's activities at the time he
sustained a ruptured aneurysm were a clear and distinct departure
of the most personal nature. I can see no business connection
whatsoever between claimant's injury producing activity and his
employment. Additionally, I do not believe that the injury pro-
ducing activity in this case was of the type which the Slaughter

court would have contemplated as compensable, even for a traveling
employe. '

Claimant argues that given situations such as Boyd, where a

.37 blood alcohol content was not considered a dev1at10n, claim-
ant s injury producing activity in the current case can hardly be
considered a deviation. The difficulty with this argument is that
cases such as Boyd, Simons and Slaughter are easily distinguishable
as there was at least some relation between employment and the
injuries, even considering the dev1at10n. Conversely in O'Connell,
a case with some factual similarities to Boyd and Simons, coverage
was appropriately denied as there was no employment relation .
present whatsoever. Nor am I persuaded by claimant's citation to
several California cases allow1ng coverage in situations which
would appear to involve even more substantial deviations than that
in the current case. I do not believe those cases would be
compensable under Oregon law, and they are probably questlonable
even under Ca11forn1a law.

I find Hackney, 0'Connell and the relevant language from
Slaughter to be controlling in this case. I would affirm SAIF's
denial on the basis that claimant had left his employment and was
involved in a personal errand at the time he ruptured his aneurysm.
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III.

If this claim is viewed as a claim based on occupational
disease rather than industrial injury, claimant must satisfy the:
requirements of James v. SAIF, 290 Or 343 (1981) and Dethlefs v.'
Hyster Company, 295 Or 298 (1983). 1In occupatlonal disease cases
involving issues of compensability, it is not so much a question of
where the disability occurs, as it is one of the relative amount of
work contribution. I will concede that the evidence establishes
that claimant experienced a significant amount of stress which was
related to his employment. I will also concede that claimant
experienced minimal non-employment related stress. However, the
fact that claimant experienced substantial amounts of work-related
stress does not necessarily establish, ipso facto, that this stress
was the major cause of his condition. In other words, medical
causation is still a factor to consider. :

The question of medical causation in this case boils down to
a determination of whose opinion is more convincing, Dr. Uhland's
or Dr. Raaf's. It should be noted at this time that neither Dr.
" Uhland nor Dr. Raaf treated or examlned claimant. .

Dr. Uhland testified to the effect that claimant's
work-related stress was the major cause of his ruptured aneurysm.

He stated that claimant was probably born with a weak spot in his
blood vessel, and that the stresses claimant was experiencing at

work resulted in high blood pressure, which caused a thinning of
the wall of the aneurysm. Dr. Uhland stated that this thinning
resulted in "micro-bleedings" which he believed were explanatory
of claimant's behavioral changes and memory difficulties, and that
this entire process culminated on the night of September 25, 1981.
Dr. Uhland agreed that the aneurysm ruptured during sexual inter-
course, but he felt that the aneurysm would not have ruptured as
soon as it did in the absence of claimant's work stress.

Dr. Raaf testified that an aneurysm generally expands with
age, and that as it expands the walls undergo a thinning process.
He stated that as the walls get thinner, a rise in blood pressure
can precipitate a rupture of the aneurysm. Dr. Raaf stated that a
high percentage of aneurysms rupture during sexual activities, and
he was of the opinion that a rise in claimant's blood pressure as a
result of these activities on the morning of September 25, 1981 was
the cause of the aneurysm rupture. Dr. Raaf stated that he was
unaware of any scientific evidence which would support the proposi-=
tion that intermittent elevations in blood pressure were
responsible for the thinning process of the aneurysm wall, as
opposed to age.

The Referee rejected Dr. Raaf's testimony. 1 assume the
majority does also. The ostensible reasons the Referee gave for
doing so were that Dr. Raaf did not have a complete and accurate
medical history concerning claimant's personality Changes which
occurred before the aneurysm ruptured, and that Dr. Raaf "simply
did not know if an aneurysm expands at all upon blood pressure
increasing and that if the aneurysm does so expand, whether it
would return to its prior size when the blood pressure decreases
to 'normal.'"

Unlike the Referee, I would reject the testlmony of Dr. Uhland
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and find that of Dr. Raaf to be persuasive. I disagree completely
with the Referee's characterization of Dr. Raaf's testimony. Dr.
Raaf did not testify that he "simply" did not know if an aneurysm
underwent intermittent expansion and contraction with intermittent
elevations in blood pressure. Dr. Raaf testified that he was aware
of no scientific information which would support such a theory. It
is interesting that Dr. Uhland pointed to no such supportive infor-
mation during his testimony.

Additionally, if there is any scientific support for the
micro-bleeding theory, considering his background and credentials,
I would expect Dr. Raaf would certainly have been aware of it. Dr.
Raaf is a board certified specialist in neurosurgery. He received
his M.D. from Stanford, was with the Mayo Clinic for five years,
received a Ph.D. in neurological surgery from the University of
Minnesota and has been in private neurosurgical practice since
1941. From his testimony, it is clear that Dr. Raaf's practice
includes treatment of patients with ruptured aneurysms. Dr.
Uhland is board certified in internal medicine. He described his
speciality as the non-surgical care of adults. Although he
practiced internal medicine privately for nine years, he has
basically been employed in a hospital administrative position for
many years prior to the hearing. At the time of the hearing, Dr.
Uhland had left this position due to a "difference in philosophy."
Based on the record, it is unclear whether Dr. Uhland has even
treated anyone with a cerebral aneurysm. I understand cerebral
aneurysms to be a neurological and/or neurosurgical problem.

- Expertise is a consideration in a case such as this, and I find
Dr. Raaf to be the heavy favorite indeed in this regard.

I also disagree with the Referee's statement that Dr. Raaf's
opinions were based on an incomplete history. It is true that Dr.
Raaf testified that he had not read Exhibit 33 prior to the
hearing. However, nearly all of the facts contained in that
exhibit are generally contained in the remainder of the exhibits
with the possible exception of the indication of a personality
change in claimant just prior to the rupture of the aneurysm. 1In
addition, Dr. Raaf did hear a portion of the testimony concerning
these personality changes and was presented with a hypothetical
question which took these factors into account. Dr. Raaf answered
that these facts would not change his opinion. '

One additional factor, which is not mentioned in the Referee's
order, concerns the opinion of Dr. Mundall. It appears from the
record that Dr. Mundall was the head of the team of physicians who
treated claimant at Sacred Heart Hospital following the rupture of
his aneurysm. On January 28, 1982 Dr. Mundall reported:

“In my opinion, [claimant's] condition was
not likely to be due to the work he was per-
forming for the Amalgamated Transit Union
but was rather a natural progression of a
weakening in the wall of his blood vessel
that he was probably born with and then pre-
cipitated by physical exertion."

This appears to be virtually identical to the opinion of Dr. Raaf.

The Referee does not explain why he did not find Dr. Mundall's

opinion of any relevance. Although this is not necessarily a case

where a treating physician is in any better position to render a

cogent opinion than a medical consultant, Hammons v. Perini Corp.,

43 Or App 299 (1979), I consider Dr. Mundall's opinion to lend
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further support to the opinion of Dr. Raaf.

To summarize, I find Dr. Raaf's expertise in this area of
medicine to be substantially superior to that of Dr. Uhland. Dr.
Uhland's theory concerning micro-bleedings is novel, but it appears
go be little more than unsupported speculation for which Dr. Raaf
indicated there is no objective scientific support. It was Dr.
Raaf's opinion (and apparently Dr. Mundall's) that the ruptured
aneurysm was due to a congenital condition which worsened with age,
‘and that the rise in blood pressure coincident with claimant's
activities on the morning of September 25, 1981 caused the aneurysm
to rupture, not claimant's work stresses. I find Dr. Raaf's
opinion cogent and persuasive, and I accept it over that of Dr.
Uhland. Claimant's occupational disease claim, therefore, fails
due to a lack of convincing medical evidence.

Based on the above, I would conclude that claimant failed to
establish the compensability of his claim as an industrial injury,
and additionally failed to establish the compensability of his
claim as an occupational disease. I would reverse the Referee's
order in its entirety and reinstate SAIF's denial.

ROY G. McCONNELL, Claimant : - WCB 82-04764
Emmons, et al., Claimant's Attorneys February 29,_1984
Lindsay, Hart, et al., Defense Attorneys Order on Review

Reviewed by Board Members Barnes and Lewis.

The insurer requests review of Referee Johnson's order which
found claimant's left upper arm, shoulder and neck condition
compensable. The insurer contends that these disputed conditions
are not related to claimant's compensable lower arm injury in
November 1978.

The Board affirms and adopts the order of the Referee with the
following additional comments.

Claimant contends that his left upper arm, shoulder and neck
problems in 1982 are related to his 1978 injury and that he has
had left shoulder symptoms since the 1978 incident. The insurer
argues that claimant's 1978 injury only involved his elbow and
forearm and points to the lack of shoulder complaints in Dr.
Martin's 1978 and 1972 chart notes or in Dr. Fitchett's report.

In assessing these respective positions, we find Dr. Martin's
May 20, 1982 chart note most illuminating. It states:

"I talked also with [claimant] about his own
personal reluctance to speak up when he
should, such as when he was told by the
supervisor to do some work that he wasn't
capable of doing. Also, about talking with
his doctors, [claimant] seems to be rather
reluctant and passive about making com-
plaints to his physicians of the degree of
discomfort that he is in."

This entry and the record as a whole persuade us that claimant is a
relatively stoic individual who was reluctant to complain to
doctors about the extent of his arm and shoulder problems until
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they became severe. This assesment, combined with the Referee's
credibility finding, leads us to agree with the result reached by
the Referee.

ORDER

The Referee's order dated July 28, 1983 is affirmed.
Claimant's attorney is awarded $550 for services on Board review,
to be paid by the insurer.

TRAVIS N. McMILLEN, Claimant ' WCB 82-11143

Roll & Westmoreland, Claimant's Attorneys - February 29, 1984
Macdonald, et al., Defense Attorneys Order on Review

Reviewed by Board Members Lewis and Barnes.

Claimant requests review of Referee Williams' order which
upheld the SAIF Corporation's December 3, 1982 denial of
claimant's alleged left leg and back condltlons. The issue for
review is compensablllty. :

We adopt the Referee's findings of fact as our own.

Claimant argues that the Referee failed to consider the
uncontradicted opinions of Dr. Nash which are generally supportive
of compensability. It is true that the Referee's order does not
discuss the opinions of Dr. Nash. However, our reading of the
Referee's order satisfies us that his ultimate conclusion must
have been based on a conclusion that claimant's testimony was not
completely credible, claimant's arguments to the contrary
notwithstanding. We cannot say that such a finding is unsupported
on this record.

It would appear that Dr. Nash's opinions concerning causation
are based almost entirely on claimant's history. Both the court
and this Board have previously stated that a physician's
conclusions are only valid to the extent that the patient's
history is complete, accurate and truthful. Miller v. Granite
Construction Co., 28 Or App 473 (1977); Melodie A. Gage, 34 Van
Natta 1245 (1982). Additionally, Dr. Nash's opinions appear to be .
little more than a recitation of claimant's own conclusions and
offer llttle in the way of medical explanatlon. Such "medical
opinions"” are generally not persuasive. Moe v. Ceiling Systems,
44 Or App 429 (1980). For example, Dr. Nash reports that
claimant's current back problem involves the L3-4 area, that
claimant has spinal canal stenosis at that level and that there
are filling defects associated with posterior intrusion of bone
into the lumbar canal narrowing the interspace at L3-4. Dr. Nash
fails to explain how the driving activities claimant did in
performing his work for a relatively short period of time could
have caused bone intrusion and stenosis.

For the reasons recited above, we find that the Referee
reached the proper conclusion, and we affirm his order.

ORDER

The Referee's order dated August 19, 1982 is affirmed.

o — ———
" e— ——
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" DONALD G. SANDBERG, Claimant . WCB 82-10128
Pozzi, et al., Claimant's Attorneys February 29, 1984
Lindsay, Hart, et al., Defense Attorneys Order on Review

‘Reviewed by Board'Members Lewis and Barnes.

The employer requests review of Referee Fink's order which
granted claimant an award of 64° for 20% unscheduled disability to
his back. The employer does not contest the extent of claimant's
disability, but rather argues that the Referee erred in sua sponte
determining that claimant's disability was the result of a May
1982 new injury rather than a result of an aggravation of a May

1981 compensable injury. We agree and thus modify the Referee's

order.

Claimant compensably injured his low back on May 1, 1981. The
claim was accepted and closed by a Determination Order which
granted time loss but no award for permanent disability. Claimant
returned to work for this employer as a truck driver. In May 1982
claimant drove his truck to Vancouver, British Columbia. Claimant
began to experience mid back pain, allegedly because of the :
bouncing involved in that trip. The employer accepted and '
processed the 1982 pain complaints as an aggravation of the 1981
injury. A Determination Order issued on October 15, 1982, closing
the 1982 aggravation claim, which awarded claimant time loss but
no award for permanent disability. This second Determination
Order listed the date of injury as May 1, 1981. Claimant
requested a hearing contesting this second Determination Order.

At hearing no party raised the issue of whether the May 1982
incident was an aggravation of the May 1981 injury or was a new
injury. However, in his order, the Referee sua sponte held that
the May 1982 incident was a new injury. We conclude that the
Referee erred in unilaterally recasting this claim without that
issue being raised. As we said in Michael R. Petkovich, 34 Van
Natta 98 (1982): : o

"Referees (and this Board too) should
concentrate on making the best possible
decisions on the issues raised by the
parties without the distraction of volun-
teering decisions on issues not raised."

ORDER

The Referee's order dated July 12, 1983 is modified. Claimant
is awarded 64° for 20% unscheduled disability as a result of his
May 1, 1981 compensable injury.

—
——
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MARY STONE, Claimant ~ WCB 82-03564
Galton, et al., Claimant's Attorneys February 29, 1984
Moscato & Meyers, Defense Attorneys Order on Review

Reviewed'by the Board en banc.

Fred Meyer, Inc., the employer herein, requests review of
Referee Williams' order which: (1) Reversed the employer's denial
of claimant's psychological condition claim; (2) ordered the
employer to provide treatment at the Northwest Pain Center and to
otherwise process the claim in accordance with law:; (3) set aside
the Determination Order previously closing the claim as being pre-
mature; and (4) awarded an employer—pald attorney's fee of $1300.

The employer contends that: (l) Claimant's psychological con-
dition is not compensable; (2) the treatment at the Northwest Pain
Center is for the psychological condition, and therefore, is not
related to a compensable condition: (3) even if the condition is
compensable, the Northwest Pain Center treatment is not necessary:
(4) even if the psychological condition is compensable, the Deter-
mination Order should not have been set aside, but rather the claim
should have been reopened effective the date of claimant's entry
into the Center's program; and (5) in any event, since the
Referee's order set aside a Determination Order and reversed a
denial, thereby resulting in payment of additional temporary total
disability, the attorney's fee should be apportioned between an
employer-paid fee and a percentage of the time loss resulting from

the Referee's order, as provided in Charles A. Murray, 34 Van Natta
-249 (1982). ' ' ‘

In addition, on review claimant has submitted a request for
remand for consideration of new evidence. The evidence in question.
is the dlscharge'report following claimant's partlclpatlon in the
Northwest Pain Center's program pursuant to the Referee's order.
Based upon this and other evidence, clalmant contends that even if
the psychological condition is not compensable, the treatment at
the Northwest Pain Center was reasonable and necessary treatment
for the physical aspect of claimant's injury.

Thus, the issues are: (1) Whether the psychological component
of claimant's condition is a compensable consequence of the
accepted injury:; (2) if not, whether to remand for consideration of
new evidence; (3) whether the treatment at the Northwest Pain
Center is reasonable and necessary treatment for a compensable
condition; (4) whether the Referee erred in setting aside the
Determination Order as premature; and (5) whether the attorney's
fee awarded by the Referee should be apportioned between an
employer-paid fee and a percentage of the resulting time loss.

As far as they go, we adopt the Referee's findings of fact as
follows:

"Claimant is now a 51-year-old female worker
who on February 20, 1979 suffered an
accepted disabling injury involving her low
back. She was treated conservatively with
some success but her symptoms persisted and
have been disproportionate to her physio-
logical condition. As early as February,
1981 an orthopedic surgeon to whom her
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treating physician had referred her felt
that her complaints were intensified by
tension and depression. In March of 1981 at
the request of the employer the claimant was
examined by Doctors Kloos, Halferty and
Marble of Orthopaedic Consultants who
strongly recommended that claimant be
referred to a pain center for both psycho-~
logical evaluation and possible treatment.
Since that time similar recommendations have
been received by claimant's treating physi-
cian, Dr. Ronald Rohlfing; her registered
physical therapist, Carol Conrades; Dr.
Duff, an orthopedic surgeon: and Rogers J.
Smith, psychiatrist. Dr. Smith opined that
claimant suffered psychiatric disorder and
drug overuse directly related to her
accepted disabling compensable injury and
indicated that she would need active psychi-
atric and medical therapy for her depres51on
and pain for a perlod of at least six to
twelve months."

In addltlon, the record indicates that a psychiatrist, Dr.
Stolzberg, examined claimant and opined that claimant's psychologi-
cal condition was medically stationary, that claimant's personality
profile was in no way related to or aggravated by the industrial
injury. but that claimant's personality profile made her

vulnerable to exaggerated somatic complalnts out of proportion to
findings."

-After closure of the record following hearing before the
Referee, the Referee reopened the record and ordered that claimant
be evaluated by the Northwest Pain Center. After receipt of the
Pain Center's evaluation report, the Referee reclosed the record
and issued his order. '

I.

With respect to the compensability of the alleged psychologi-
cal condition, we are satisfied that the psychological component of
claimant's condition is a compensable consequence of the accepted
injury. We are not entirely persuaded that claimant has a
separate, identifiable psychological condition. However, we are
certain that as a result of the interaction between claimant's
injury and her personality, or claimant's psychological reaction to
the residuals of the injury, she experiences pain disproportionate
to objective findings. We also are certain that the injury itself
is a material factor in the pain that claimant experiences: there-
fore, the pain is compensable and treatment reasonably intended to
resolve that pain is compensable. :

In finding that claimant experiences what could be termed as
functional overlay, see Barrett v. Coast Range Plywood, 294 Or 641
(1983), and that it is compensably related to her industrial
injury, we are most persuaded by the initial report of the
Orthopaedic Consultants, as well as the reports of claimant's
treating physician and Dr. Dennis, Dr. Duff and the phy51cal thera-
pists who have treated claimant. For the reasons outlined in the
employer's brief, Dr. Smith's report is not a model of persuasive-
ness, but it does tend to confirm what the rest of the record,
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exclusive of Dr. Stolzberg's report, indicates concerning whether

claimant has a compensable psychologlcal component of her accepted
injury.

It follows from our conclusion concerning the compensability
issue that the treatment at the Northwest Pain Center is compen-
sable in that it is causally related to the accepted injury. There
is some suggestion in the record that the treatment may be unneces-
sary because similar treatment modalities had been tried on claim-
ant and found unsuccessful. However, given the unique multidisci-
plinary and "on-campus" treatment approach of the Pain Center, we
cannot say the treatment was unreasonable or unnecessary.

Having found that claimant's psychological condition is
compensable, we do not reach clalmant s motion to remand for
consideration of new evidence.

II.

Citing Charles A. Murray, 34 Van Natta 249 (1982), the
employer contends that even if we find the psychological condition
compensable and the treatment at the Northwest Pain Center appro-
priate, nevertheless, the Determination Order should be affirmed
and the claim merely reopened effective the day claimant began
participation in the Center's program. While the facts of Murray
and this case are remarkably similar, they are different in one
significant area: Apparently in Murray, the first real indication
that the claimant was affected by functional overlay came after the
claim had been initally closed and while the claimant was engaged
in vocational rehabilitation. Here, claimant's depression and sug-
gestions for treatment with mood altering medication were mentioned
as early as February 1979. Similar references to the role of
claimant's psychological makeup and need for treatment for that
aspect of her condition were reiterated by virtually every physi-
cian who examined claimant thereafter (except Dr. Stolzberg). The
Orthopaedic Consultants "strongly recommended" a referral to the
Pain Center in March 1981 for psychological evaluation as well as
weaning from drugs. There is a plethora of other evidence that
could be cited, but it is sufficient to state that the preponder-
ance of the evidence establishes that the psychological component
of claimant’'s condition was not medically stationary when the
April 1982 Determination Order issued. In view of our finding that

claimant's psychological condition is compensable, it follows that
the Referee correctly set aside the Determination Order.

III.

The last issue is whether the Referee erred in failing to
apportion the award of attorney fees between an employer-paid fee,
related to claimant prevailing on a partial denial, and a percent-
age of the increased time loss claimant presumably will receive
because the Determlnatlon Order was set aside.

‘There is dicta in Charles A. Murray that supports the
employer's position here. 34 Van Natta at 251. However, that
dicta has to be understood in light of the facts of the Murray
case. In Murrax the insurer had never denied a psychological
- claim; indeed, the claimant did not claim that he had one. The
only issue in Murray was the compensability of proposed treatment
at the Northwest Pain Center. Here, by contrast, it is clear that
claimant is alleging a psychological condition, or at least a
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psychological component to her condition, as well as extended
psychological treatment. Also, the employer has denied liability
for any psychological condition or disability or treatment related
to a psychological condition. Moreover, the Determination Order
‘ was set aside by the Referee not because he found that claimant was
not medically stationary orthopedically but because claimant was
not stationary with respect to the psychological component of her
condition. It was a mere fortuity that the Determination Order
issued prior to the hearing on the partial denial. Had the Referee
decided the partial denial question prior to the Determination
Order issuing, there would be no question but that claimant would
be entitled to an employer-paid attorney's fee without reference to
time loss that might result in the reversal of the denial. 1In
short, there is no reason to treat this case any differently than
other cases where the only issue presented is the propriety of a
partial denial. When such denials are set aside we do not
apportion the resulting award of attorney fees between the

employer/insurer and the claimant by deduction of a percentage from
time loss resulting from the reversal.

Here, it does not readily appear that claimant will have any
additional time loss other than during the period of time she was
participating in the Pain Center's program. While claimant may
have been experiencing more pain than that justified by objective
findings, she appears to have been released to return to work. We
assume that this is the reason that claimant has not taken issue
with the Referee's action in ‘allowing the employer to take an
offset arising from the claim in April 1982 and at the same time
setting aside the April 1982 Determination Order.

Under the facts of this case the Referee properly awarded a
wholly employer-paid attorney's fee.

ORDER

The Referee's order dated November 10, 1982 is affirmed.

Claimant's attorney is awarded $850 on Board review, to be paid by
the employer.

Board Member Barnes Dissenting in Part:

I respectfully disagree with that portion of the majority's
order which concludes that all of claimant's attorney's fees must
be paid by the self-insured employer; I express no view on the
other issues raised on review.

In Charles A. Murray, 34 Van Natta 249 (1984), we stated:

"When a partial denial and a Determination
Order are both set aside, resulting in pay-
ment of greater temporary total disability
benefits, then a total attorney fee should
be apportioned between that amount to be’
carrier-paid because claimant prevailed on
the partial denial and that amount to be

‘ claimant-paid out of the increased time loss
benefits."”

The Board majority calls this "dicta" and apparently also regards
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Murray as factually distinguishable. Of course, if what we said in

Murray is not binding -- either because it is "dicta" or because of
a lack of commitment to stare decisis -- then there is no need to

"distinguish” Murray: and the Board majority's effort to do so will

probably ereate the impression that apportionment of fees is proper
in some cases but not in other cases, albeit without any comprehen-
sible guidance about when to apport1on fees.

I would adhere to what we said in Murray, apply Murrax in this
- case and, based on Murraz modify the Referee's order to apportion
claimant's attorney's fees between the self-insured employer and

claimant. :

RAYMOND F. WALTON, Claimant WCR 82-11734 & 82-11733
Evohl Malagon, Claimant's Attorney February 29,.1984 :
Roberts, et al., Defense Attorneys Order on Review

SAIF Corp Legal, Defense Attorney

Reviewed by Board Members Barnes and Ferris.

Claimant requests review of Referee Johnson's order which
affirmed the December 10, 1982 aggravation claim denial issued by
the SAIF Corporation; affirmed the January 18, 1983 aggravation
claim denial issued by EBI Companies; and denied claimant's request
for penalties and attorney fees against both insurers. The issues
for review are the compensability of claimant's aggravation claims
and entitlement to penalties and attorney fees against both
insurers. Additionally, claimant requests that this matter be
remanded for the admission of additional evidence.

We adopt the Referee's findings of fact as our own.

The Referee concluded that, although claimant had established
a worsening of his back condition since his last award of compensa-
tion, he had not established any causal connection between his
worsened condltlon and his October 2, 1981 or March 21, 1982 indus-
trial injuries. We agree with the Referee that claimant has failed
to establish that his current condition is related to either one of
his prior compensable injuries. ©None of the medical reports rele-
vant to claimant's aggravation claim make even the slightest
attempt to relate claimant's condition to either injury.

In addition, we conclude that claimant has also failed to
establish that he has actually suffered a worsenlng. The circum-
stances and medical evidence surroundlng claimant's alleged back
difficulties: beginning in September 1982 generally indicate that
claimant's actual problem at that time was due to an unrelated
viral problem. There are certain inconsistencies in the record in
this regard, and the Referee stated that he questioned whether
claimant was an entirely credible witness. In any event, the
physicians who examined claimant appear to have been more concerned
with claimant's viral problems, and there are virtually no objec-
tive findings concerning claimant's back.

Claimant's request for remand is denied. The evidence
proffered does not convince us that this case has been improperly,
incompletely or otherwise insufficiently developed. ORS
656.295(5). See Myrtle E. York, 36 Van Natta 23 (1984). 1In fact,
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the evidence claimant would have admitted on remand appears more
adverse than favorable to his position.

ORDER
The Referee's order

dated May 25, 1983 is affirmed.

MATHILDA D. WILLIAMSON, Claimant WCB 82-08506
Rolf Olson, Claimant's Attorney February 29, 1984 o
Miller, et al., Defense Attorneys Order on Review (Remanding)

Reviewed by Board Members Ferris and Lewis.

The insurer has requested Board review contending that the
case should be remanded to the Referee for the admission of
further evidence or, in the alternative, that Referee Quillinan's
order setting aside its September 2, 1982 denial of claimant's
bilateral carpal tunnel disease, right wrist ganglion, and right
index finger condition should be reversed.

The issue at hearing was compensability. Claimant contended
that her work activity had caused the conditions, while the
insurer contended that the cause of claimant's conditions was not
work-related. There was some evidence of a prior right-hand
injury that claimant sustained in June 1981 when she fell from a
mechanical bull. Her testimony regarding that incident was that

it had involved her right index finger and thumb only, and that
she had made a full recovery. There was no medical evidence from

her treating physician, Dr. Teal, alluding to the June 1981 injury
and its location or severity. In fact, Dr. Teal indicated in one
report that there was no evidence of trauma outside of claimant's
work activities that could be a source of her problems. Later,
however, after the insurer began to process the claim pursuant to
the Referee's order, it received chart notes from Dr. Teal ,
indicating that claimant had sustained a severe sprain in her
right wrist along with torn tendons in the web of her thumb as a
result of the June 1981 mechanical bull fall. One chart note
indicates that the injury caused some impairment. .

It is significant in this case that this off-the-job injury
occurred only six months prior to the time claimant states that
her right index finger, thumb, and wrist began hurting due to work
activity. We find that the absence of any medical documentation
as to claimant's June 1981 right-hand injury, Dr. Teal's failure
to mention the location, significance and severity of that injury,
and the consulting doctors' ignorance of such an injury when
rendering their opinions about causation of claimant's condition
indicate that the record in this case has been incompletely
developed. It is not known why the chart notes were not supplied
to the parties earlier, but it does not appear that their absence
was the fault of the insurer. Therefore, we order this case
remanded to the Hearings Division for the taking of additional
evidence regarding claimant's June 1981 fall from the mechanical
bull and the effect this accident had on the conditions denied by
the insurer.

ORDER

This case is remanded to the Hearings Division for additional
evidence taking in accordance with this order.
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RONALD J. GAZELY, Claimant " WCB 82-07310 & 82-10541
Carney, et al., Claimant's Attorneys March 2, 1984

Howard C1iff, Defense Attorney Order on Review (Remanding)
David Horne, Defense Attorney

Reviewed by the Board Members Lewis and Ferris.

Claimant requests review of those portions of Referee Knapp's
order which: (1) Affirmed Industrial Indemnity's August 5, 1982
denial of a new low back injury which allegedly occurred on June
21, 1982; (2) affirmed Wausau's November 9, 1982 denial of an
aggravation of a compensable December 4, 19275 low back injury; and
(3) awarded no penalties or attorney fees for Wausau's failure to
provide complete discovery to claimant pursuant to OAR 436-83-460.

Further, claimant requests that this case be remanded to the
Referee for consideration of: (1) Evidence that would have been
before the Referee had complete discovery been made; and (2) new

evidence of claimant's condition that was generated after the
hearing.

We affirm the Referee's approval of Industrial Indemnity's
denial of a new injury for the reasons set out in his order. We
affirm on the issue of penalties and attorney fees for Wausau's
failure to provide complete discovery to claimant.

" Claimant has requested that we remand this case for additional
medical evidence of an objective finding of disc herniation in
claimant's lower back. The primary reason for the Referee's A
holding affirming Wausau's denial of claimant's low back aggrava-
tion claim was that there was insuffient objective evidence of a
worsening to substantiate claimant's subjective complaints. Prior
to the hearing in this case, X-rays of claimant's lower spine had
failed to show any specific cause for the claimant's complaints of
pain. However, within days of the hearing claimant visited a new
physician, Dr. Thomas, who ordered that a CT scan be performed on
claimant. He had not received a CT scan previously. That test

revealed a central herniated disc at L4-L5. Claimant was then
referred to a new neurologist, Dr. Misko, who ordered a myelogram
to ascertain the presence of lumbar stenosis and disc protrusion.
The myelogram confirmed the presence of an anterior and
anterio-lateral herniated nucleus pulposus at L5-Sl. Dr. Misko
noticed that this is the identical location of the previous
herniated disc caused by the compensable 1975 injury. Dr. Misko's
opinion is that the claimant is suffering from a recurrent
protruded disc, and that this condition is related to his

industrial injury of December 4, 1975 and his subsequent lumbar
laminectomy.

We find remand appropriate in this case because the facts are
similar to those in Egge v. Nu-steel, 57 Or App 327 (1982), in
which remand was granted. Like the claimant in Egge, this claimant
had not had the medical tests performed that would reveal an objec-
tive cause for his worsening until immediately after the hearing.
In another case regarding remand, Bailey v. SAIF, 296 Or 41 (1983),
the court has stated that as an administrative board we should be
flexible in our search for accurate facts and just conclusions when
determining whether it is appropriate to remand in a particular
case. See also Edith Grimshaw, 36 Van Natta 63 (January 26, 1984).
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In this case, the Referee was unaware of any objective
evidence of claimant's condition and, in large part, he based his
approval of Wausau's denial of aggravation on the absence of
objective evidence. We find, therefore, that the case has been
incompletely developed and heard by the Referee and remand to the
Hearings Division for further evidence taking regarding the newly

developed evidence concerning the condition of claimant's lower
back. ORS 656.295(5).

ORDER

We affirm that portion of the Referee's orders dated February
1, 1983 and March 13, 1983 which approved Industrial Indewmnity's
August 5, 1982 denial of new injury. We affirm that portion of the
orders which denied penalties and attorney fees for Wausau's
failure to provide discovery to claimant. We vacate that portion
of the Referee's orders which approved Wausau Insurance Company's
November 9, 1982 denial of aggravation of claimant's low back
condition and remand this case to the Hearings Division for
further evidence taking on that issue. If the claimant prevails
on the issue of compensability of his aggravation claim before the
Referee, the Referee shall award an attorney's fee taking into
consideration the services rendered by claimant's attorney at the
original January 3, 1983 hearing, before this Board and at hearing
on remand. ORS 656.388(1).

HOWARD DEAN, Claimant WCB 82-05128
Evohl Malagon, Claimant's Attorney March 7, 1984 '
SAIF Corp Legal, Defense Attorney Order on Review (Remanding)

Reviewed by the Board en banc.

The SAIF Corporation requests review of those portions of
Referee Baker's order which set aside the Determination Order dated
August 18, 1982 as premature and set aside SAIF's denial to the
effect that claimant's diabetes was not worsened by his November
1979 industrial injury.

Claimant suffered a compensable injury to his neck, left
shoulder and left arm on November 15, 1979. On November 29, 1979
a cervical laminectomy and discectomy was performed. About the
time of the surgery, a mass was detected near claimant's left
collarbone. This mass has continued without a clear diagnosis,
and apparently is the major cause of claimant's continuing
problens.

Through numerous examinations, diagnostic tests and further
disc surgery, the pain in the area of claimant's left shoulder has
persisted. Except for some initial physical therapy, claimant has
resisted psychological evaluation, physical therapy or pain
therapy.

In August 1981 Dr. Jefferson, claimant's treating physician,
reported that he was still not convinced that an adequate diagnosis
had been made.

In October 1981 Dr. Smith, the neurosurgeon who had performed
claimant's last disc surgery, reported that he had advised claimant
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that he had nothing further to offer him. At that time he
pronounced claimant medically stationary.

In November 1981 claimant was evaluated by Orthopaedic
Consultants. They concluded that claimant's condition was not
medically stationary and that further evaluation and treatment was

indicated. They found some fullness in the supraclavicular area.
The doctors agreed that the diagnosis was still inadequate. They
did note that claimant had not cooperated in the psychological
phase of the examination.

Subsequently, a Doppler venous examination, a thoracic aorto-
gram and a left arm venogram were performed. The results were
normal. The mass in claimant's shoulder area remained undiagnosed.

Claimant was reexamined by Orthopaedic Consultants on June 30,
1982. The Consultants reported that they had no other medical
treatment to recommend, except that the claim be considered
stationary and closed. The doctors recommended that claimant
decrease his drug intake; if the medication could not be reduced by
other means, they recommended pain center treatment, which claimant
had previously refused. Finally, they reported that the supra-
clavicular mass was not apparent at the time of their examination.

A Determination Order issued August 18, 1982 terminating time
loss compensation as of June 30, 1982, the date of claimant's
reexamination by Orthopaedic Consultants, and a date that was
about 32 months post-injury.

By letter dated August 20, 1982, Dr. Jefferson reported that
it was clear from the beginning that claimant was experiencing true
pain and was not malingering. He noted that he had asked SAIF to
refer claimant for another diagnostic evaluation in the Portland
area. Although no one had yet been able to diagnose claimant's
condition, the doctor felt that claimant's condition could be
diagnosed. o,

In October 1982 Dr. Butters, an orthopedist, reviewed claim-
ant's medical records and consulted with Dr. Jefferson. Dr.
Butters opined that claimant suffered from an upper extremity pain
syndrome started by brachial plexus scarring or stretching in the
supraclavicular area. Dr. Butters concluded that claimant's condi-
tion demanded a multidisciplinary pain center approach. He felt
that if any exploratory surgery was perfcrmed it must be preceded
by cooperative pain center approach with claimant actively partici-
pating.

In November 1982 Dr. Jefferson reported that claimant was
afraid to go to the pain center because claimant was convinced that
any therapy on his shoulder would merely aggravate his condition.
He further reported that claimant merely wanted a diagnosis of his
condition and would, if need be, submit to exploratory surgery just

to obtain a diagnosis. The doctor advised that claimant was
prepared to live with the pain if the doctor told him nothing
could be done.

Dr. Jefferson suggested that exploratory surgery be performed
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withéut the pain center approach. The doctor concluded that with-
out further treatment claimant was 100% disabled from the injury
and its resulting pain.

The Referee found that the claim was closed prematurely and
that claimant should not be considered medically stationary. The
Referee noted that this conclusion was supported by claimant's
primary treating physician as well as specific recommendations for
further evaluation and treatment (exploratory surgery).

SAIF contends that claimant has not met his burden of proof in
establishing that his claim was prematurely closed. We agree.

The possibility of exploratory surgery was first broached by
Dr. Butters. However, Dr. Butters made it clear that he would not
recommend (and, we infer, would not perform) surgery until claimant
had participated and cooperated in a pain center approach. We
cannot infer from this record that claimant is willing to submit to
further treatment or exploratory surgery on Dr. Butters' terms.
Thus, the irresistable force meets the immovakle object: A doctor
who will not provide treatment on the patient's terms and a patient
who will not accept treatment on the doctor's terms. Both doctor
and patient undoubtedly have the right to assert their respective
positions, but this kind of doctor-patient disagreement hardly
establishes premature claim closure.

Dr. Jefferson also suggested pain center intervention at an
earlier point in claimant's treatment. Subsequently, Dr. Jefferson
endorsed proceeding with exploratory surgery without first
exhausting the pain center alternatives. The fact remains that, at
least as reflected in this record, no surgeon is willing to proceed
on that basis. We do not think that this claim should remain open
indefinitely to await the emergence of an unnamed doctor who will
immediately perform diagnostic surgery without first requiring
claimant to participate in conservative pain therapy.

Furthermore, we are not convinced that the exploratory surgery
is likely to improve claimant's condition. The record indicates
that, at most, claimant's adjustment to his condition would
possibly be improved.

In the approximately three-year period since claimant's
injury, he has undergone surgeries, x-rays, CT scans, arterio-
graphs, venographs and other diagnostic tests which have been
conducted by medical specialists in a variety of areas. Every
medical procedure suggested by any doctor and agreeable to claimant
has been performed, with the one exception of exploratory surgery.
Despite these thorough examinations, consultations and diagnost%c
procedures, claimant's condition has remained undiagnosed anq his
symptoms basically unaltered. No physician has come forth with
any curative treatment for this undiagnosed condition. It appears
claimant's only continuing treatment has been pain medication.

We find that claimant has failed to satisfy his burden of
proving that his claim was prematurely closed. We feel that the
evidence indicates that claimant is medically stationary because
no further material improvement would reasonably be expected from
medical treatment or the passage of time. ORS 656.005(17).
Although we appreciate the genuine desires of claimant and his
treating physician for answers to claimant's complaints of pain,
we find that claim closure was warranted.
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The Board affirms and adopts that portion of the Referee's
order that pertains to the compensability of claimant's diabetic
condition.

Since the Referee found a premature closure, he did not reach
the issue of the extent of claimant's permanent disability. We
remand for further proceedings on that issue.

ORDER

The Referee's order dated January 25, 1983 is affirmed in part
and reversed in part. Those portions of the order which set aside
SAIF's denial of responsibility for the effect of claimant's injury
on his diabetes condition are affirmed. Those portions of the
order which set aside the Determination Order dated August 18, 1982
as premature are reversed. The Determination Order dated August
18, 1982 is reinstated and affirmed as a proper closure of claim-
ant's claim. This case is remanded to the Referee for further
proceedings consistent with this order.

Board@ Member Lewis Dissenting:

I would affirm the Referee's order which set aside the August
18, 1982 Determination Order as premature.

In finding that claimant's claim was prematurely closed, I
rely on the November 17, 1982 report of claimant's treating doctor,
'Dr. Jefferson, which indicated that claimant was willing to proceed
‘with exploratory surgery. Regarding claimant's fear of a pain
center approach, Dr. Jefferson seemed to sympathize with claimant's
past experiences with physical therapy which had increased his
shoulder pain. Dr. Jefferson's final recommendation was that
claimant proceed with surgical exploration and abandon the pain
center approach. This recommendation was made about a month
‘before the hearlng and the record does not contain any follow up
to Dr. Jefferson's recommendatlon.

ORS 656.005(17) defines "medically stationary" as "no further
material improvement would reasonably be expected from medical
treatment, or the passage of time." I cannot say that claimant is
medically stationary inasmuch as claimant's treating doctor and
others have been unable to diagnose claimant's condition and claim-
ant's treating doctor indicates that further diagnostic approaches
should be pursued. Without a diagnosis, claimant's doctor is
unable to determine whether further medical treatment would result
in material improvement in claimant's condition.

Claimant is genuinely interested in finding a diagnosis and
possible treatment of his shoulder problem. If a doctor eventually
tells him that nothing can be done for his shoulder, claimant is
willing to live with the pain. Claimant's determination to find
an answer to his shoulder problem does not seem unreasonable.

The majority states that it cannot infer from the record that
claimant is willing to submit to further treatment or exploratory
surgery on Dr. Butters' terms. I disagree that claimant has to be
willing to submit to surgery on Dr. Butters' terms. Dr. Butters is
not claimant's treating doctor and, in fact, has neither treated
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nor examined claimant. Claimant's treating doctor recommended
exploratory surgery without first going to the pain center, and
claimant seems agreeable to this course of action.

I would find that claimant's claim was prematurely closed and
would remand the claim to SAIF for referral to a surgeon for surgi-
cal exploration of claimant's shoulder. I would affirm the Referee
and, therefore, I respectfully dissent.

SAM WILLARD, Claimant WCB 82-06802

Stan Bunn, Claimant's Attorney March 7, 198§
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members Lewis and Barnes.

The SAIF Corporation requests review of Referee Wilson's order
which set aside its denial of claimant's back injury claim. SAIF
contends that the claim should be found noncompensable because
greater weight should be given to the opinion of claimant's
treating orthopedist and surgeon than to the opinion of his

treating family physician. We agree and thus reverse the Referee's
order.

In early April of 1982 claimant suffered low back and leg pain
after teaching tennis classes in connection with his work as a
college basketball coach. Claimant went to his family physician,
Dr. Kern, who suspected a herniated disc at L4-5. Dr. Kern
referred claimant to Dr. Struckman, orthopedist, who performed
exploratory surgery. Dr. Kern assisted in the surgery.

Dr. Struckman's reports indicate basically that no significant
problem was found at the L4-5 level, but that degenerative changes
were found at the L3-4 level. Specifically, no true disc hernia-
tion was found at L4-5, and the L4-5 disc space was found to be
normal. There is some reference to mild bulging of the L4-5 disc,
apparently without nerve root irritation. At the L3-4 level, Dr.
Struckman found that the lamina and medial pedicle had overgrown,
causing tight entrapment of the nerve root, and apparently
producing extreme scarring of the L3-4 nerve root which Dr.

Struckman observed. Dr. Struckman relieved this nerve entrapment
at the L3-4 level. ‘

Dr. Struckman later reported that the small bulging disc found
at the L4-5 level was not the cause of claimant's symptoms.
Rather, Dr. Struckman stated that claimant's back and leg symptoms
were caused by the significant degenerative changes at the L3-4
level which he found (and corrected) at surgery. 1In Dr.
Struckman's opinion, the tennis teaching incident made claimant
become symptomatic but did not cause or worsen his degenerative
spinal condition.

Dr. Kern, on the other hand, has expressed a variety of posi-
tions. He opined that claimant had an acute strain injury when
teaching tennis which caused a disc herniation at L3-4. Dr. Kern
further stated that a portion of bone was causing pressure on a
nerve root because of the protruded herniated disc below the nerve
root. Dr. Kern's assessment is directly contrary to Dr.
Struckman's surgical findings that claimant did not have a
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herniated intervertebral disc and that claimant's pain was due to
the degenerative changes at L3-4,

Given Dr. Struckman's greater expertise as the orthopedic
surgeon and given his opportunity to actually see claimant's spinal
con@1tion at surgery, we are not persuaded by any of Dr. Kern's
various opinions. We therefore conclude that claimant has not ,
established by a preponderance of the evidence that an industrial
injury was a material contributing cause of his disability.
Harris v. Albertson's Inc., 65 Or App 254 (1983). Although
claimant may have been able to establish a compensable injury
separate from his noncompensable surgery for an idiopathic condi-
tion, see Brooks v. D & R Timber, 55 Or App 688 (1982), neither
party asserted such a theory, and we decline to consider it.

ORDER

'The.Reféree's order dated July 8, 1983 is reversed. The SAIF
Corporation's denial dated June 1, 1982 is reinstated and affirmed.

RICHARD F. ERZEN, Claimant  WCB 82-01698

Winfree & Noonan, Claimant's Attorneys March 8, 1984
Roberts, et al., Defense Attorneys Order on Review

Reviewed by Board Members Ferris and Barnes.

EBI Companies, as insurer of Homecraft Construction Company.
requests review, and claimant cross-requests review of Referee
Mulder's order which found that claimant was a subject worker of
Homecraft by operation of ORS 656.029 at the time of his injury
and, thus, set aside EBI's denial of claimant's claim for benefits.
The insurer contends that claimant was not a subject worker of
Homecraft. Claimant raises an issue concerning the Referee's
failure to impose a penalty for the insurer's allegedly unreason-
able denial.

Claimant formed a partnership with his brother and another
individual in January 1981. This partnership was registered with
the Corporation Division, Department of Commerce, under the assumed
business name of E & M Construction and was engaged primarily in
the business of framing new houses. In October 1981 E & M
submitted a bid form for the framing of one house to Homecraft.
This document, titled "Subcontract Agreement", is a preprinted form
containing several recitations, one of which states: "Although the
contractor [Homecraft] has control over the quality of all work
relating to this project, the subcontractor [E & M] is an indepen-
dent contractor in all respects; the subcontractor is responsible
for his employes, his subcontractors, materials, equipment and all
applicable taxes, benefits and insurances."

Homecraft verbally accepted E & M's bid and E & M began
performance, but the bid form was not actually signed until January
1982, after the date of claimant's injury. The bid form was one
apparently used by E & M for submitting bids to contractors.
Another form, apparently supplied by Homecraft to subcontractors in
order to obtain information, is signed by claimant's .brother and
their other partner and is dated August 3, 1981. This form
contains the following language directly above the spaces for
signature by the subcontractor providing the requested information:
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“To the best of my knowledge, I am a legal
subcontractor in the State of Oregon. I am
recognized by the Department of Revenue as
an employer, as is evidenced above, and
agree to pay the required unemployment tax
and worker's compensation insurance. As an
independently established business, I have
either a business location separate from my
personal residence or it is in a portion of
my home used for the business. I have a
separate business telephone and business
cards (please attach a card)."

The information provided by the E & M partners indicates that
they were doing business as a partnership. In the space for inser-
tion of a workers' compensation insurance policy number, the word
"none" is written. "R. W. Fullerton Co." is identified as the
workers' compensation insurance company as well as the general
liability insurance company. An insurance agent's name and
telephone are also provided.

E & M commenced framing the house in November 1981. E & M had
no employes, and all of the work was performed by the three
partners. On December 19, 1981, while working in accordance with
the terms of the parties' contract, claimant fell and sustained the
injuries for which he now seeks compensation. By letter dated
February 19, 1982, the insurer denied the claim on behalf of
Homecraft, stating the following reasons:

"l. You were not nor ever have been an
employe of Homecraft Construction.

"2. You are not a subject worker as
defined in ORS 656.027.

"3. You are listed as a partner in the
firm of E & M Construction. You did not
elect workers' compensation coverage
pursuant to ORS 656.128."

The Referee found that claimant was a partner in E & M and
thus not a subject worker under ORS 656.027(7): but that claimant
was a subject worker of Homecraft by operation of ORS 656.029. The
Referee declined to impose a penalty, finding that the insurer's
denial was not unreasonable. We agree with the Referee's conclu-
sions with regard to all issues raised on review and, therefore,
affirm.

There is a conflict in the evidence concerning E & M's intent
to obtain workers' compensation insurance prior to claimant's
injury. However, we do not think this conflict is of any
relevance. The material facts are that claimant was injured while
performing the E & M/Homecraft contract and that E & M did not
have workers' compensation insurance at the time of that injury.

All statutory references are to the law in effect at the time
of claimant's injury. ORS 656.202(1). ORS 656.029 provides:

"(1) If any person engaged in a business
and subject to this chapter as an employer
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lets a contract involving the performance

of labor and such labor is performed by the
person to whom the contract was let, with
assistance of others, all persons engaged in
the performance of the contract are deemed
subject workers of the person letting the
contract unless the person to whom the
contract is let has qualified either as a
carrier-insured employer or a self-insured
employer.

"(2) If the person to whom the contract is
let performs the work without the assistance
of others, that person is subject to this
chapter as a subject worker of the person
letting the contract unless that person and
the person letting the contract jointly file
with the insurer or self-insured employer a
declaration stating that the services
rendered under the’'contract are rendered as
those of an independent contractor.

"(3) A person who files the declaration of
status as an independent contractor is not
eligible to receive benefits under this
chapter unless the individual has obtained
coverage for such benefits pursuant to ORS
656.128.

“(4) The filing of a declaration of status
pursuant to this section creates a
rebuttable presumption that the person is
an independent contractor."

Most of this statute was enacted by Oregon Laws 1979, Chapter 864,
Section 2 (SB 476), which contained what is currently subsections
(1), (2) and (3) of ORS 656.029. In 1981 what is currently

subsection (4) was added by Oreégon Laws 1981, Chapter 725, Section
1 (SB 6492), which also made minor editorial changes in the first
three subsections. It appears that the only substantive change in
1981 was the addition of subsection (4).

Other relevant statutory provisions are those defining who are
"subject employers," ORS 656.023; who are "subject workers," ORS
656.027; the definitions of "employer," "person" and "worker" in
ORS 656.005; and the provision for elective coverage by sole
proprietors and partners in ORS 656.128.

An employer is defined as: "“[Alny person . . . who contracts
to pay a remuneration for and secures the right to direct and
control the services of any person.”" ORS 656.005(14). A "subject
employer" is an employer who is subject to the Workers' Compensa-
tion Act. ORS 656.023; ORS 656.005(25).

A "worker" is: "[Alny person, including a minor whether
lawfully or unlawfully employed, who is engaged to furnish services
for a remuneration, subject to the direction and control of an
employer. . . ." ORS 656.005(28). "Subject worker" means a worker
who is subject to the Act. ORS 656.027; ORS 656.005(26). There
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are numerous subsections exempting various workers from the classi-
fication of "subject worker." ORS 656.027(7) (prior to amendment by
Oregon Laws 1983, Chapter 579, Section 3) exempts all "sole
proprietors and partners" from the classification of subject
worker. Partners, therefore, are not subject workers for whom
workers' compensation coverage must be provided pursuant to ORS
656.017; however, partners may elect to obtain workers' compensa-

tion coverage and thereby obtain the benefits provided by the Act.
ORS 656.128.

The insurer in this case argues that the evidence conclusively
establishes that claimant was a partner in E & M Construction at
the time of his injury, and that the partnership had not elected to
provide workers' compensation coverage for the partners pursuant to
ORS 656.128. The Referee so found, and we agree. Claimant was,
therefore, not a "subject worker," nor was he insured for purposes
of workers' compensation coverage under the elective provisions of
ORS 656.128.

Given these findings, the insurer argues the Referee erred,
having acknowledged claimant's status as a non-subject worker, in
setting aside its denial of claimant's claim. The insurer contends
that an absurd result was reached by the Referee in construing ORS
656.029 to require the insurer to provide benefits to claimant:
that by reading ORS 656.022 as bringing a partnership within the
ambit of workers' compensation coverage, the effects of ORS
656.027(7) are vitiated:; and that nothing in ORS 656.029 or its
legislative history indicates that the provision was intended to
have such an effect.

We conclude that the effect of ORS 656.029 is to create a
limited exception to ORS 656.027(7).

A review of the 1979 legislative history of SB 476 indicates
that there were at least two goals addressed by the bill:
Elimination of "phony partnerships" in the construction industry:
and elimination of the confusion in workers' compensation law
concerning who is an independent contractor as opposed to an
employe. "Phony partnerships" were composed of individuals who
would form a partnership organization in order to avoid certain
costs of doing business, including the cost of workers' compensa-
tion insurance, which would enable such partnerships to underbid
other business entities that were required to pay such costs and
whose bid amount reflected passing such business costs onto those
with whom they did business. Minutes, Senate Committee on Labor,
Consumer and Business Affairs, April 24, 1979, p. 5. This problem
of formation of a particular business organization for the purpose
of avoiding certain costs of doing business has not been limited to
the building industry. The legislative record of SB 476 indicates
that this problem was also a concern in reforestation contracts.
See generally Associated Reforestation Contractors, Inc. v. State
Workers' Comp Bd. et al, 59 Or App 348, rev den 294 Or 295 (1982).

It apparently was anticipated by the members of the two
legislative committees that conducted hearings on SB 476 that a
"registration requirement" such as that presently contained in ORS
656.029(3) would serve two purposes. First, and possibly foremost,
it would provide a simple test for determining who was an indepen-
dent contractor and who was a subject worker. If the "independent
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contractor" without workers' compensation insurance and the other
contracting party filed the declaration contemplated by ORS
656.029(2) and (3), there would be no question concerning the
status of the "independent contractor" as actually being that of an
independent contractor, one for whom the other contracting party
would have no liability for workers' compensation coverage, either
in terms of paying a premium or paying for a work-related loss. In
the absence of this filing of a declaration of status as an inde-
pendent contractor, both parties would understand that, although
the "“independent contractor" might indeed be independent for some
purposes, for purposes of workers' compensation coverage the
"independent contractor" would be deemed to be the subject worker
of the other contracting party.

This contemplated registration procedure was expected to pro-
duce a second desired result: Encouraging the purchase of workers'
compensation insurance by "independent contractors," including
"phony partnerships"” who held themselves out as independent
contractors. This would be accomplished indirectly by essentially
forcing the "employer" to require the "independent contractor" to
have or obtain workers' compensation insurance in its own right.

It was expected the "employer" would so require in order to avoid
the cost of paying a premium for the "independent contractor" in
the absence of a declaration filed in accordance with the statute.
In other words, the "employer"” would avoid having another subject
worker by requiring the "independent contractor” to do one of two
things: Either obtain its own workers' compensation insurance or
file a declaration of status as an independent contractor.

There was a concern expressed about "forcing" someone who
would otherwise be considered a subject worker of the "employer" to
waive the right to receive benefits under the Act by filing the
declaration contemplated by ORS 656.029. Minutes, Senate Committee
on Labor, Consumer and Business Affairs, February 27, 1979, p. 3.
This concern may explain part of the reason for enactment of what
is currently subsection (4) of ORS 656.029, by Oregon Laws 1981,
Chapter 725, Section 1, discussed more fully below. See Minutes,
Senate Committee on Labor, June 3, 1981, p. 2.

Another apparent concern addressed by the filing procedure of
ORS 656.029 was the filing and processing of claims against
non-complying employers. ORS 656.052; ORS 656.054. We remain
uncertain of the exact nature of the concern raised by certain
members of the Senate Committee, and how the committee may have
anticipated the ORS 656.029 filing procedure would impact the
processing of non-complying employer claims. We are fairly
certain, however, that this portion of the legislative record, and
whatever legislative intent it may reflect, does not assist in a
resolution of the issue presently before us.

SB 476 was not enacted in 1979 in the form in which it was
originally introduced. It was substantially amended in the Senate
Committee, and it is apparent from the minutes that the amended
version of the bill that was enacted was modeled after an earlier
version which had been part of the Workers' Compensation Law prior
to the comprehensive 1965 revision. Minutes, Senate Committee on
Labor, Consumer and Business Affairs, February 27, 1979, p. 7:
April 24, 1979, p. 6. Prior to enactment of the 1965 Act, former
ORS 656.124 provided: 222 .




"(1) 1If any person engaged in a business
and subject to ORS 656.002 to 656.590 as an
employer, in the course of such business,
lets a contract involving the performance of
labor, and such labor is performed by the
person to whom the contract was let with the
assistance of others, all persons engaged in
the performance of the contract are deemed
workmen of the person letting the contract
for the purposes of this section unless the
person to whom the contract is let is
regularly engaged in a business involving
the occupation covered by the contract and
has currently on file and in effect with the
commission a statement or notice made under
ORS 656.024, 656.034, 656.052 or subsection
(2) of this section. Any person having
currently on file and in effect with the
commission such a notice or statement may
qualify as a workman only in accordance
with the provisions of ORS 656.128.

"(2) If the person to whom the contract is
let performs the work without the assistance
of others, he is subject to ORS 656.002 to
656.590 as a workman of the person letting
the contract unless he and the person
letting the contract jointly file with the
commission a notice stating that the
services rendered under the contract are
rendered as those of an independent
contractor.

“(3) The provisions of this section apply
only if the occupation covered by the
contract is a hazardous occupation as
defined in ORS 656.082 to 656.086."

This provision was repealed by Oregon Laws 1965, Chapter 285,
Section 925. However, it is apparent that the pre-1965 version of

former ORS 656.124 is substantially the same as the post-197¢
version of ORS 656.029.

There are two Supreme Court decisions that we have found
construing former ORS 656.124: Berry v. SIAC, 238 Or 39 (1964),
decided before enactment of the 1965 Workers Compensation Act and
repeal of former ORS 656.124; and Didier v. SIAC, 243 Or 460
(1966), decided after the 1965 repeal of ORS 656.124. The 1979
history indicates that the Senate Committee was aware of the
court's construction of the former statute in Berry, but apparently
unaware of the court's subsequent decision in Didier. Minutes,
Senate Committee on Labor, Consumer and Business Affairs, April 24,
1979, p. 6.

Berry involved a surviving spouse's claim for death benefits.
The case was submitted to the trial court upon stipulated facts.
Berry was engaged by Van Osten whereby Van Osten let a contract to
Berry involving the performance of labor, which was performed by
Berry without the assistance of others. Berry and Van Osten did
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qo? cOmply with the then-existing provisions of ORS 656.124(2) by
jointly filing a notice stating that Berry's services were rendered

under the contract as an independent contractor. The stipulation
further recited that: "The incidents of employment between Berry
and Van Osten were such that Berry would be considered subject to
the benefits of the SIAC as an employe, unless ORS 656.124(1) bars
him, or his heirs, from recovery herein."

The court held:

"It appears that the legislative intent by
the 1957 amendments to ORS 656.124 was to
eliminate the problem of deciding the
independent contractor versus employe status
as in Butts v. SIAC, 1951, 193 Or 417, 239
P2d 238. See Survey of Oregon Legislation
Enacted in 1957, 37 Ore L Rev 67, 86. The
facts in the Butts case appear to have been
similar to those in the instant case. The
Butts decision sustained a finding that the
workman had been an independent contractor
and that his widow could not receive
benefits. We agree with the commentators in
the cited Ore L Rev that: 'The principal
effect of the [1957] amendment is to extend
the benefits of the Act to persons who have:
heretofore been regarded as independent
contractors, as in the Butts case.'

"The primary test of the statute now is, as
the trial court concluded, to first deter-
mine if the workman was laboring with or
without the assistance of others. It is no
longer necessary to decide the bothersome
independent contractor versus employe
question. If the contractor does not have
assistance he is covered, unless the notice
provided by ORS 656.124(2) has been served
on the commission. The notice is the secon-
dary determination. If the workman does
have assistance other portions of the
statute, we are not now concerned with,
would apply. 1In this instance the stipu-
lated facts establish that '* * * Berry
performed this work without the assistance
of others.' He was covered." 238 Or at
42-43. (Emphasis added.)

The subsequent case of Didier v. SIAC, supra, also involved a
surviving spouse's claim for benefits. The decedent worked
full-time for the federal government and occasionally performed
welding or mechanical work for remuneration in a shop at his

residence. LaRue, a wholesale gasoline and fuel o0il distributor,

brought a portable gasoline tank to the decedent's home and engaged

his services to repair the gasoline tank. LaRue and decedent had

transacted business in the past, and it was contemplated that dece-

dent would make the necessary repairs and bill LaRue for payment.
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An accident in the course of making the repairs caused fatal
injuries. At the time of this incident, LaRue was a covered
employer under the Workers' Compensation Law and he had employes
for whom he provided workers' compensation. Decedent had no
coverage as a self-employed person.

The trial court had found that the decedent was an independent
contractor, but that under Berry v. SIAC, supra, the decedent was a
"covered workman" because the notice referred to in subsection (2)
of former ORS 656.124 had not been filed. The Supreme Court agreed
that decedent was an independent contractor, but did not agree,
"that merely because the decedent was engaged to perform services
for the covered employer the decedent became a covered workman
under the covered employer's account." 243 Or at 463.

In distinguishing the Berry case from the case before it, the
court in Didier stated that the briefs filed in the Berry case
disclosed that Berry was not operating a repair shop for the accom-
modation of the general public. The stipulated facts in the Berry
case included the statement that "'Berry was engaged by Van Osten,
in the course of * * * [Van Osten's logging] business, whereby Van
Osten let a contract to Berry involving the performance of labor,
and such labor was performed by Berry to whom the contract was let,
and Berry performed this work without the assistance of others
* * % '" 243 Or at 464. (Emphasis in original.) The Didier court
stated that the significant words in the stipulation in the Berry
case were the words dealing with the "letting" of the contracts:

“In common parlance, one who leaves an
implement with a repairman is not said to
have 'let a contract.' It is also clear
from the Berry case that the covered
employer was letting a contract for the

part of the work he was doing as his
principal business. In such cases the
legislature understandably would intend that
the covered employer bring his contractors
and their workmen under his own compensation
coverage. This interpretation of the
statute avoids a compensation hiatus that
otherwise might occur in a number of
hazardous industries in which the use of
'independent' contractors is a common
practice.

"The trial court in effect applied the
Berry case to bring under the compensation
law the operator of any public repair shop
whenever one of his customers might be a
covered employer in the principal business
in which the customer was engaged. While a
strictly mechanistic reading of the Berry
case might tend to support such a result,
there is nothing in the history or stated
purposes of the Workmen's Compensation Law
which would justify the inference that the
legislative assembly intended such a result.
No such haphazard type of coverage is
afforded casual beneficiaries elsewhere in
the compensation law.
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“When possible, legislation is to be
construed so that it will carry out its
revealed legislative purpose. If the
legislative purpose is unclear from the
language of the section under examination,
courts are required to give to the section a
meaning that comports with common sense and
with the statutory scheme as a whole. * * ¥

"Construction should avoid inconsistent and
unconscionable results. We believe that if
the legislature had intended to bring
repair-shop operators under the automatic
coverage of the compensation law while they
were working on equipment left by some of
their customers but not while working on
equipment left by their other customers, the
legislature would have directed this remark-
able expansion of the state compensation
system by means of language conveying such
an intention." 243 Or at 464-65. (Emphasis
added. )

The Didier court apparently was impressed with the "haphazard
type of coverage"” that would result from the extension of workers'
compensation benefits if the literal provisions of the former
statute were applied to the facts of that case. One of the circum-
stances they found distinguishable from the circumstances in Berry
was that the covered employer in Berry "was letting a contract for
a part of the work he was doing as his principal business." The
court in Didier somehow found this to be different from LaRue, who
was engaged in the business of selling gasoline and fuel oil,
bringing a portable gasoline tank for repairs to decedent's home
repair shop.

We need not here attempt to reconcile all facets of Didier
and Berry, however, because it is sufficiently clear from the
language of the existing statutory provision, when read in light of
the legislative history from 1979 and 1981, that the legislature
in fact intended the result we reach: That claimant is to be
considered the subject worker of Homecraft for purposes of this
industrial injury.

The portion of ORS 656.029 that applies to the facts of this
case is subsection (2), which operates to make a "person" to whom
a contract is let and who performs the work without assistance of
others the subject worker of the person letting the contract unless
both parties to the contract have jointly filed with the insurer or
self-insured employer a declaration stating that the person to whom
the contract is let is performing services as an independent
contractor. For an example of how subsection (1) of the statute
operates, where the person to whom the contract is let performs
work "with the assistance of others," see Richard O. Hampton, WCB
Case Nos. 82-05869 and 82-05870, 36 Van Natta 230 (decided this
date).

The "person" under the facts of this case is the partnership
E & M Construction. It was anticipated by the legislature that a
partnership would constitute a "person" under ORS 656.029 by virtue
of the definition of person in ORS 656.005(21), which included a
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partnership at the time SB 476 was enacted, as it did at the time
of claimant's injury. Minutes, Senate Committee on Labor, Consumer
and Business Affairs, April 24, 1979, p. 7. It follows, therefore,
that each partner is considered a subject worker once ORS 656.029
is brought into operation. Cf. Ex. "A" toc the Senate Committee
Minutes, February 27, 1979, Oregon AFL-CIO Testimony on SB 476, p.
3.

The legislative record also indicates that ORS 656.022 was not
intended to have the effect of abrogating ORS 656.027(7), the
general exemption of sole proprietors and partners as subject
workers; but that it was intended that ORS 656.029 would operate
to make such "persons" subject workers of the person letting the
contract in the absence of filing the declaration contemplated by
subsection (2). The underlying purpose of the 1979 enactment may
not have been to extend the benefits of the Workers' Compensation
Act to persons previously regarded as independent contractors,
however, in order to accomplish the goals that were trageted by th
1979 enactment, we think this result necessarily follows in this
case.

There is a point not raised by the insurer that does give us
pause -- the effect to be given subsection (4) of ORS 656.029,
which provides a "rebuttable presumption" that a person is an
independent contractor once the filing of a declaration of status

as such has been made. Prior to the enactment of this additional
subsection in 1981, it apparently would have been conclusively
presumed that a person filing the declaration of status as an
independent contractor was in fact an independent contractor
ineligible to receive benefits under the Workers' Compensation Act.
ORS 656.029(3). Similarly, in the absence of the filing, it was
apparently intended by the legislature that the person to whom the
contract was let would be conclusively presumed to be a subject
worker of the person letting the contract, at least in those situa-
tions arising under subsection (2) of the statute. This is the
obvious purpose and intent of the Senate Committee's amendments to
the bill in 1979, as evidenced by Senator Kulongoski's statements
before the House Committee on Labor to the effect that it was
inappropriate to expect or allow the judiciary to define or decide
who is and who is not an independent contractor. Minutes, House
Committee on Labor, June 6, 1979, p. 1.

The confusion we face with regard to the 1981 addition of
subsection (4) is: Considering the apparent intent of the 1979
legislature to establish a litmus-paper type of test to govern the
determination of who is an independent contractor and who is a
subject worker, what was the purpose of the 1981 Act, and thus,
what is the effect to be given this "rebuttable presumption" that
a person is an independent contractor? In other words, if it is
to be rebuttably presumed that a person is an independent contrac-
tor when the declaration of status as such has been filed, is it
also to be rebuttably presumed -- or is it to be conclusively
presumed —-- that, in the absence of such filing, the person to whom
the contract is let is a subject worker? If the status as a sub-
ject worker is conclusively presumed in the absence of the filing
under ORS 656.029(2), the Referee's analysis and conclusion are
absolutely correct; if, however, the presumption of the person's
status as a subject worker is merely rebuttable, then the apparent
purpose of the 1979 Lesislative Assembly, in seeking to avoid the
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proliferation of litigation to determine one's status as an
independent contractor or subject worker, has been frustrated by
the subsequent enactment of subsection (4) of ORS 656.029.

We are assisted in resolving this question by reference to the ‘
sparse legislative history of Oregon Laws 1981, Chapter 725 (SB
649). The tape recordings of the 1981 hearings on SB 649 before
the Senate and House Labor Committees disclose that during the
interim following the 1979 legislative session problems arose in
the administration of the new Act, particularly regarding the
procedure of filing a declaration of status as an independent
contractor. Senator Kulongoski advised the Senate Labor Committee
that what was expected to be a simple administrative procedure,
i.e. that of filing with an insurer or self-insured employer a
declaration stating that the services of the person performing the
contract were performed as an independent contractor, had not been

accepted by the insurance industry. The insurers were apparently
resistant to accepting such a declaration as a satisfactory
indication that the party in question was in fact an independent
contractor as claimed. When a declaration of independent contrac-
tor status was filed with a subject employer's insurer, the insurer
would nevertheless demand payment of an additional premium from the
subject employer. This apparently had become a serious problem in
the real estate industry, where real estate brokers were being
forced to pay premiums for real estate salespeople in their office,
who were traditionally considered to be independent contractors.
The insurers apparently felt that the declaration was insufficient
to establish the salesperson as an independent contractor if there
were other indicia of an employer-employe relationship between the
broker and salesperson.

In response to this practical problem with the administration
of the 1979 Act, Senator Kulongoski introduced SB 649 in 1981,
providing for the rebuttable presumption of a person's status as an
independent contractor when the declaration of status as such had
been filed. There was discussion concerning the alternatives of
making the presumption rebuttable or conclusive. The reasoning and
purpose for making the presumption rebuttable is not entirely clear
from the legislative history:; however, we understand the apparent
intent to have been that some party, either the Director of the
Workers' Compensation Department or an insurer, would be permitted
to establish that, although the declaration of status as an inde-
pendent contractor had been filed, there was evidence indicating
that the "independent contractor" was in reality a subject worker
of the person letting the contract. In order to establish this as
fact, the party contending that the "person" performing the
services was not an independent contractor would be required to
overcome the presumption that the "person" was an independent
contractor.

The one fact that is fairly clear from the legislative record
of the 1981 hearings is that, by amending ORS 656.029 to include
the rekuttable presumption provision of subsection (4), there was
no intent to change the operative effect of the 1979 legislation,
which makes a person performing work without the assistance of
others the subject worker of the person letting the contract in the
absence of the joint filing of the declaration of status as an
independent contractor. The 1981 amendment was enacted in an
attempt to cure an administrative problem that had arisen in
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accomplishing the purposes of the original Act, problems existing
between employers subject to the Workers' Compensation Act and
their insurers vis-a-vis persons performing services for the
subject employers; the purposes of the 1979 leglslatlon, which we
have previously discussed, remained unchanged.

We conclude that in enacting SB 649 in 1981 the legislature
did not intend to create a rebuttable presumption of any nature
other than that expressed in the explicit terms of ORS 656.029(4):
Where the declaration of status as an independent contractor has
been filed it is rebuttably presumed that the person is an indepen-
dent contractor. Where there has been no filing of the joint
declaration there is no presumption, either rebuttable or conclu-
sive, that arises. The statute simply operates to make the person
performing the work without the assistance of others the subject
worker of the person letting the contract.

Addressing the facts of this case, there is no issue con-
cerning the fact that the "person" performing the services pursuant
to the contract in question, i.e. the partnership of E & M
Construction, was performing the contract without the assistance of
others: there is no question concerning the fact that the contract
involved the performance of labor; nor is there an issue concerning
the fact that Homecraft Construction Company was a person engaged
in business and subject to the Workers' Compensation Act as an
employer. In consideration of Didier v. SIAC, supra, we also find
that Homecraft and E & M clearly "let a contract", even in "common
parlance"; and that Homecraft was letting a contract for a part of
the work Homecraft was engaged in as its principal business. We,
therefore, find that extending coverage to the claimant in this
case is not "haphazard," and that claimant is not a "casual
beneficiary" of the Workers' Compensation Act. But even if this is
. a haphazard extension of the Act, and even if claimant is a casual
beneficiary, we think the legislature intended the result we reach
today.

Addressing the issue raised by claimant's cross-request for
review, concerning the Referee's failure to impose a penalty for
the insurer's allegedly unreasonable denial of the claim for bene-
fits filed by claimant, we can only state that if the insurer had
read Berry v. SIAC, supra, as the claimant argues it should have,
the denial may have been unreasonable; but if the insurer had read
Didier v. SIAC, supra, then the denial certainly could not be
considered unreasonable. Having probably read only the provisions
of ORS 656.029, the employer and insurer most likely believed, as
did the court in Didier, that if the legislature intended "this
remarkable expansion of the state compensation system" it would
have accomplished this purpose "by means of language conveying
such an intention." 243 Or at 465. We agree with the Referee's
finding that the insurer's denial was not unreasonable. Robert
Bellesle, 34 Van Natta 1227, 1231 (1982); Mayes v. Boise Cascade
Corp., 46 Or App 333, 345 (1980); Norgard v. Rawlinsons, 30 Or App
999, 1003 (1977).

ORDER

The Referee's order dated June 7, 1982 is affirmed.
Claimant's attorney is awarded $600 for services on Board review,
to be paid by the insurer.
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RICHARD 0. HAMPTON, Claimant ' WCB 82-05869 & 82-05870
THOMAS C. RYDER dba R & R SHEETMETAL, Employer March 8, 1984

Robert N. Ehmann, Claimant's Attorney Order on Review

SAIF Corp Legal, Defense Attorney

Carl M. Davis, Ass't A.G.

Reviewed by Board Members Barnes and Ferris.

The SAIF Corporation, as insurer of Lowell and Richard Spiess,
dba The Cinema, requests review of that portion of Referee Howell's
order which found that claimant was a subject worker of The Cinema
at the time of his November 1981 injury by operation of ORS
656.029(1) and thus set aside SAIF's denial of claimant's claim
against The Cinema. SAIF contends that ORS 656.029(1) does not
operate to make claimant a subject worker of The Cinema.

The pertinent facts are as follows. Thomas C. Ryder, dba R&R
Sheetmetal, entered into a contract with Lowell and Richard Speiss,
dba The Cinema. The Cinema had recently purchased a warehouse
which it planned to convert to a three screen movie theater and
- amusement center. The contract provided that R&R was to furnish
and install a heating and ventilation system for a total price of
$19,461. Apparently Thomas Ryder performed most of R&R's con-
tracts either alone or with just the assistance of his son, but the
nature of R&R's usual operations and the nature of the business
relationship between father and son are not really explained in
this record. 1In any event, The Cinema contract was an unusually
large one for R&R and Thomas Ryder found it necessary to employ
claimant as a sheetmetal worker in order to perform that contract.

Claimant began working for R&R on September 15, 1981. On
November 4, 1981 he cut two fingers on his left hand on a piece of
sheetmetal. R&R paid for claimant's initial emergency room visit,
but was not able to pay for the extensor tendon repair operation
on claimant's small finger which was necessitated by the injury.

An investigation was conducted by the Workers' Compensation
Department. It was determined that R&R Sheetmetal was a subject,
but noncomplying, employer from September 15, 1982 through March
26, 1982. The investigation also revealed that The Cinema did have
workers' compensation coverage in effect at the time of claimant's
injury, which was being provided by SAIF. Apparently as a result
of the Department's investigation, two workers' compensation claims
were ultimately filed. One was filed against R&R as a noncomplying
employer; this claim was forwarded to SAIF as- the statutory
processing agent for claims against noncomplying employers pursuant
to ORS 656.054. The other claim was filed against The Cinema; this
claim was forwarded to SAIF as the insurer for The Cinema.

In a letter dated April 23, 1982, the Workers' Compensation
Department advised SAIF to deny the claim against R & R and to
accept the claim against The Cinema because the latter had workers'
compensation insurance in effect and because, pursuant to ORS
656.029, claimant should be considered an employe of The Cinema,
rather than an employe of R&R, at the time of the injury.
Apparently not finding the Department's advice to be cogent, SAIF
denied both claims. It denied the claim against The Cinema in its
role as insurer for The Cinema. It denied the claim against R&R in
its role as processing agent for claims against noncomplying
employers. ' R
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At the request of SAIF, an order designating a paying agent
was issued pursuant to ORS 656.307 on June 30, 1982, SAIF was
ordered to process the claim as insurer for The Cinema, and the
responsibility issue was referred for hearing. Claimant retained
an attorney who appeared at the hearing but took no position on
the responsibility issue; claimant's attorney only raised issues
concerning penalties and attorney fees.

The Referee concluded that, at the time of his injury,
claimant was a subject worker of The Cinema by operation of ORS
656.029(1). The Referee thus set aside SAIF's denial of the claim
against The Cinema and upheld SAIF's denial of the claim against
R&R. The Referee also concluded that penalties were not appropri-
ate as SAIF could have had a legitimate doubt as to the responsi-
bility of both R&R and The Cinema. Additionally, he refused to
award an attorney fee to claimant based on National Farmers Union
Insurance v. Scofield, 56 Or App 130 (1982). The Referee found
that the claimant was a "nominal party" on the issue of responsi-
bility, that none of claimant's right were in jeopardy and that, if
new issues had arisen that jeopardized claimant's interests, claim~-
ant necessarily would have been given appropriate notice and then
could have obtained an attorney.

References to ORS 656.029 are to the law in effect at the time
of claimant's injury. ORS 656.202(1). 1In Richard F. Erzen, WCB
Case No. 82-01698, 36 Van Natta 218 (decided this date), we dis-
cussed at length various interpretation problems that arise in the
application of ORS 656.029, which is a relatively new statute. The
threshhold problem is whether a given case arises .under subsection
(1) or subsection (2), the differences being: Whether the contract
in question is performed by a person/business entity with the
assistance of others (a subsection (1) case) or without the assis-
tance of others (a subsection (2) case); with any filed certifica-
tion of status as an independent contractor being relevant in
subsection (2) cases, but irrelevant in subsection (1) cases.

This is a subsection (1) case because the "person" to whom the
contract was let, R&R Sheetmetal, performed that contract with the
assistance of others, specifically claimant. ORS 656.029(1)
provides:

"If any person engaged in a business and
subject to this chapter as an employer lets
a contract involving the performance of
labor and such labor is performed by the
person to whom the contract was let, with
assistance of others, all persons engaged
in the performance of the contract are
deemed subject workers of the person
letting the contract unless the person to
whom the contract is let has qualified
either as a carrier insured employer or a
self-insured employer."

SAIF argues that the Referee erred in holding The Cinema
responsible for claimant's injury under the provisions of that
statute. SAIF contends that the statute was never intended to have
such a broad sweep, and that such a literal interpretation makes
any business which happens to contract with a noncomplying employer
liable, regardless of whether or not the contract was unrelated or
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only remotely related to the "prime" contractor's business. It
argues that the statute was meant to apply only to contractors who
seek to escape their responsibility of purchasing workers' compen-
sation coverage by sub-contracting work out to smaller employers.
who might not have workers' compensation coverage. SAIF also
argues that the Referee's interpretation of ORS 656.029 allows the
noncomplying employer to completely escape his statutory obliga-
tions and serves to make contracting employers, such as The Cinema,
policing agents for the workers' compensation system.

We considered and rejected some of these same arguments in
Erzen. However, we think that certain points raised by SAIF merit
additional consideration in the factual context of this case.

ORS 656.029(1) applies to "any person engaged in a business
. « . [that] lets a contract involving the performance “of labor."
(Emphasis added.) SAIF argues that the phrase, "engaged in a
business, " should be interpreted as a limitation, and perhaps a
significant limitation, on the scope of ORS 656.029(1). In this
case, for example, SAIF suggests that the principal business
activity of The Cinema was operating movie theaters and showing
movies, not remodeling or construction work; and that the heating
and ventilation contract between The Cinema and R&R was, from The
Cinema's point of view, clearly secondary, collateral and A
incidental to the "business" in which The Cinema was "engaged."

This is a troublesome contention for several reasons, the
first of which arises from the 1979 legislative history of ORS
656.029. As discussed in Erzen, the 1979 enactment of ORS 656.029
was based in part on an earlier statute that had been repealed in
1965, former ORS 656.124. That former statute contained exactly
the same wording as ORS 656.029, with an additional modifying

phrase: "If any person engaged in a business . . . in the course
of such business, lets a contract involving the performance of
labor . . . ." (Emphasis adde