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BLANDYNA FOSTER, C l a i m a n t 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

Own Motion 84-0030M 
J u l y 3, 1984 
Own Motion O r d e r 

Claimant requests that the Board e x e r c i s e i t s own motion 
a u t h o r i t y and order payment of her medical expenses pursuant to 
ORS 656.278. Claimant's i n j u r y occurred i n 1957, before the 
enactment of the present Workers' Compensation Law and 
ORS 656.245. Therefore, claimant's medical s e r v i c e s are properly 
before the Board pursuant to ORS 656.278. See William A. Newell, 
35 Van Natta 629 (1983). The SAIF Corporation has refused to 
v o l u n t a r i l y pay claimant's compensation, ORS 656.278(4), and has 
advised that i t i s opposed to claimant's request for own motion 
r e l i e f "as i t does not appear that the cu r r e n t treatment i s other 
than p a l l i a t i v e . " 

Claimant sustained an apparently severe i n j u r y to the f i n g e r s 
of her r i g h t hand on May 8, 1957 when i t was caught i n a laundry 
p r e s s . She sustained a deep burn of the dorsum of a l l f i n g e r s , 
and a s u p e r f i c i a l burn on the dorsum of the r i g h t forearm and mid 
port i o n of the r i g h t arm. Claimant had a previous medical h i s t o r y 
of eczema of both hands i n 1949, which had been t r e a t e d and 
c l e a r e d . During claimant's p o s t - i n j u r y convalescence, 
complications developed and, among other t h i n g s , claimant 
experienced an eczematoid r e a c t i o n of the s k i n of the burned 
f i n g e r s . I n May of 1958 surgery was performed for e x c i s i o n of 
s c a r t i s s u e and s k i n g r a f t i n g on the dorsum of the middle three 
f i n g e r s of the r i g h t hand. Claimant continued to experience 
d e r m a t i t i s i n the area of the s k i n g r a f t . 

A report of medical examination by Dr. Reeves, dated June 9, 
1959, i n d i c a t e s that claimant had "a very aggravating d e r m a t i t i s " 
t h a t kept " f l a r i n g up." Dr. Reeves' opinion was that t h i s 
c o n d i t i o n would continue to do so for an i n d e f i n i t e period of 
time. He s t a t e d : " I t might be w e l l for the [ S t a t e I n d u s t r i a l 
A c c i d e n t ] Commission to consider the f a c t that inasmuch as she 
w i l l have exacerbations and remissions i n the future some 
arrangement to compensate her for medication, e t c . , be s e t up, 
perhaps much l i k e compensation for continued u r e t h r a d i l a t a t i o n 
a f t e r a person has a ruptured u r e t h r a . " 

A document t i t l e d "Impression" dated September 22, 1959, 
i n d i c a t e s that an e v i d e n t i a r y hearing was conducted i n connection 
with claimant's i n d u s t r i a l i n j u r y . T his document apparently 
contains a statement of a Referee's "impression" of the evidence 
presented, although no r e l i e f was ordered, apparently because the 
p a r t i e s were attempting to compromise the cl a i m . A p o r t i o n of the 
document s t a t e s , " A l l i n a l l t h i s c l a i m represents a very d e f i n i t e 
and complex problem i n that the concluding medical i n the f i l e 
shows t h a t the woman w i l l no doubt r e q u i r e treatment for an 
i n d e f i n i t e period of time." 

On March 19, 1960, the C i r c u i t Court for Baker County entered 
a S t i p u l a t e d Judgment Order which awarded claimant a d d i t i o n a l 
permanent d i s a b i l i t y for p a r t i a l l o s s of her r i g h t r i n g , middle 
and index f i n g e r s . T h i s S t i p u l a t e d Order a l s o provides: 

" [ I ] t i s fur t h e r understood as p a r t of the 
S t i p u l a t i o n that p l a i n t i f f s h a l l be 
furnished with such f u r t h e r continued 
medical care and treatment as may appear to 
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be necessary to care for the r e s u l t s of the 
burns s u s t a i n e d i n the accident of May 8, 
1957 . . . . " 

The court remanded to the Commission for an award of compensation 
i n accordance with the terms of the S t i p u l a t e d Judgment Order. An 
order was entered accordingly by the Commission, i n c l u d i n g the 
p r o v i s i o n for " f u r t h e r continued medical care and treatment." 

SIAC (which l a t e r became the State Compensation Department, 
then SAIF and f i n a l l y the SAIF Corporation) continued payment of 
claimant's medical expenses for treatment of eczematoid d e r m a t i t i s 
of the s k i n g r a f t area of her r i g h t hand. A J u l y 1971 r e p o r t to 
SAIF from claimant's p h y s i c i a n , Dr. S e r v i c e , i n d i c a t e s t h a t 
claimant's condition would improve a t times, but that i t was 
necessary to continue treatment, which c o n s i s t e d of p r o t e c t i n g 
claimant's hands from moisture and household chemicals, 
a p p l i c a t i o n of t o p i c a l s t e r o i d cream and o r a l medication which 
included Atarax, Valium, Compazine and D i l a n t i n , depending upon 
claimant's response to the medication. A June 1977 report from 
Dr. S e r v i c e i d e n t i f i e d a mild erythema of the f i n g e r s and some 
dystrophy of the f i n g e r n a i l s . Claimant was advised to continue 
use of rubber gloves, Lydex Cream and Atarex. 

Apparently i n l a t e 1982 claimant moved to S t . George, Utah 
and came under the care of Dr. Duke, dermatologist. An August 17, 
1983 report from t h i s p h y s i c i a n s t a t e s , " I have been t r e a t i n g a 
continuous c l a i m of hard d e r m a t i t i s , c u r r e n t l y doing w e l l on 
t o p i c a l s t e r o i d s and nighttime use of Dalmane, a Benzodiazepine 
d e r i v a t i v e . I recommend that the Dalmane be covered as p a r t of 
her continuing c a r e . " 

I n October of 1983, claimant corresponded with the SAIF 
Corporation requesting appropriate forms i n order to a s s i s t her 
pharmacist (and o s t e n s i b l y SAIF) i n submitting b i l l s for payment. 
Apparently SAIF subsequently advised claimant that her c l a i m was 
"under review." A December 12, 1983 handwritten l e t t e r from a 
Mr. Richard F o s t e r i n d i c a t e s that claimant had paid for c e r t a i n 
p r e s c r i p t i o n s , p h y s i c i a n b i l l i n g s and a blood t e s t . 

SAIF requested a medical opinion from Dr. Girod, an 
i n t e r n i s t , who reviewed claimant's medical f i l e . He concluded 
t h a t there was a r e l a t i o n s h i p between claimant's i n d u s t r i a l i n j u r y 
and the eczema on claimant's s k i n g r a f t . He explained that the 
therapy p r i m a r i l y involves use of t o p i c a l s t e r o i d s and avoidance 
of i r r i t a t i n g agents. Atarax and other antihistamine preparations 
have been used i n order to t r e a t a presumed a l l e r g i c component i n 
persons with eczema, explained Dr. Girod. He a l s o s t a t e d t h a t , 
inasmuch as some dermatologists b e l i e v e that insomnia and 
r e s t l e s s n e s s may contribute to the worsening of eczema, i t 
probably was appropriate to continue payment for s e d a t i v e 
medications. 

Dr. Duke provided a w r i t t e n report dated February 7, 1984, i n 
which he explained that he had been the dermatologist i n charge of 
claimant's care s i n c e December of 1982: 

"Her continuing problem i s indeed being 
p a l l i a t i v e l y t r e a t e d because of her i n j u r y 
i n 1957. She has s p l i t t h i c k n e s s g r a f t i n g 
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over the r i g h t t h i r d , long and index 
f i n g e r s , with chronic damage to the 
p o s t e r i o r n a i l f o l d s , c hronic paronychial 
i n f e c t i o n s , and dryness. Her hands are 
c o n t i n u a l l y red, i r r i t a t e d , and because of 
the s p l i t t h i c k n e s s g r a f t there i s some 
atrophy over the backs of her hands. 
Because of the necessary exposure of 
everyone's hands to water, she has a 
continuing i r r i t a n t r e a c t i o n . " 

Dr. Duke explained that claimant was being t r e a t e d with water 
r e p e l l a n t creams and t o p i c a l c o r t i c o s t e r o i d creams, and t h a t he 
f o r e s e e s t h i s as "an i n d e f i n i t e problem." 

Claimant has s i n c e returned to Oregon and apparently i s 
p r e s e n t l y r e s i d i n g i n Ashland. 

As a general r u l e , workers i n j u r e d before January 1, 1966 do 
not have the l i f e t i m e r i g h t to r e c e i v e i n j u r y - r e l a t e d medical 
s e r v i c e s , as do workers i n j u r e d on and a f t e r that date. W i l l i a m 
A. Newell, supra. I t may appear that the S t i p u l a t e d Judgment 
Order entered i n t o between claimant and SIAC i n 1960, the terms of 
which were subsequently incorporated i n t o a Commission order, 
granted claimant the r i g h t to continuing medical c a r e and 
treatment which appeared necessary for treatment of the r e s i d u a of 
claimant's i n d u s t r i a l i n j u r y , thereby extending a b e n e f i t to 
claimant not otherwise a v a i l a b l e , as a matter of r i g h t , to other 
s i m i l a r l y s i t u a t e d workers i n j u r e d i n 1957. However, we need not 
attempt to d e f i n e the p r e c i s e meaning of the p a r t i e s ' S t i p u l a t i o n , 
nor do we need to determine the l e g a l e f f e c t of the Commission's 
1960 order upon t h i s c laim for medical s e r v i c e s . 

There i s no s e r i o u s question concerning the c a u s a l connection 
between claimant's current medical treatment and her o r i g i n a l 
i n d u s t r i a l i n j u r y . SAIF i s opposed to payment of t h i s 
compensation s o l e l y for the reason that the treatment i s 
" p a l l i a t i v e . " Assuming that a l l of the treatment p r e s e n t l y being 
rendered i s , i n f a c t , p a l l i a t i v e , t h i s f a c t , i n and of i t s e l f , 
does not n e c e s s a r i l y r e q u i r e the conclusion that t h i s compensation 
should not be paid pursuant to the p r o v i s i o n s of ORS 656.278. 
See, e.g. Edward Nixon, 35 Van Natta 1177 (1983). As e a r l y as two 
y e a r s a f t e r claimant's o r i g i n a l i n j u r y i n 1957, the medical 
opinion was expressed that t h i s d e r m a t i t i s condition would 
continue to exacerbate and remit. Since t h a t time, claimant has 
continuously experienced medical problems a s s o c i a t e d with eczema 
over the area of her s k i n g r a f t . Although treatment may be 
considered p a l l i a t i v e i n the sense that i t cannot cure the 
underlying d e r m a t i t i s condition, when the eczema exacerbates, the 
treatment presumably r e s u l t s i n remission of the symptoms. 

Based on a l l of the f a c t s and circumstances presented h e r e i n , 
i n c l u d i n g the 1960 S t i p u l a t e d Judgment Order and Commission order 
entered pursuant thereto, which e s t a b l i s h t h a t there was the 
expectation of a continuing need for treatment of t h i s apparently 
chronic medical problem, we conclude that i t i s appropriate to 
r e q u i r e SAIF to pay for claimant's i n j u r y - r e l a t e d medical 
treatment pursuant to ORS 656.278. 

Under the terms of t h i s order, SAIF i s required to reimburse 
claimant for medical b i l l s p r e v i o u s l y paid by claimant, i n c l u d i n g 
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the c o s t of p r e s c r i p t i o n medication i n c u r r e d for treatment of the 
r e s i d u a of claimant's i n j u r y . SAIF s h a l l continue payment of 
medical treatment provided by claimant's attending p h y s i c i a n , 
i n c l u d i n g the cost of reasonable and necessary p r e s c r i p t i o n 
medication, u n t i l f u r t h e r order of the Board. 

I T I S SO ORDERED. 

The Board is s u e d i t s Order on Review h e r e i n on December 29, 
1983. 35 Van Natta 1857 (1983). The SAIF Corporation t h e r e a f t e r 
requested r e c o n s i d e r a t i o n of the portion of our order r e l a t i v e to 
claimant's attorney's fee. On January 27, 1984 we abated our 
Order on Review i n order to provide claimant with an opportunity 
to respond and to allow s u f f i c i e n t time for c o n s i d e r a t i o n of 
SAIF's request. On r e c o n s i d e r a t i o n , we d e c l i n e to modify our 
p r i o r order as requested by SAIF. 

SAIF requested and claimant cross-requested review of the 
Referee's order r a i s i n g i s s u e s concerning extent of temporary 
d i s a b i l i t y , permanent d i s a b i l i t y , scheduled and unscheduled, 
p e n a l t i e s and attorney f e e s . The Board reversed and modified 
portions of the Referee's order awarding a d d i t i o n a l compensation 
for unscheduled d i s a b i l i t y , s t a t i n g : "[T]he fee allowed to 
claimant's attorney out of t h i s increased award should be adjusted 
a c c o r d i n g l y . " The Board affirmed the portion of the Referee's 
order which imposed a penalty and an a s s o c i a t e d attorney's fee, 
a l b e i t with some modification of the amount of the penalty. 

SAIF requested r e c o n s i d e r a t i o n , a d v i s i n g that during the 
pendency of the proceedings on Board review, the e n t i r e d i s a b i l i t y 
award ordered by the Referee had been paid to claimant. See 
g e n e r a l l y ORS 656.313(1), ( 2 ) . SAIF's request for r e c o n s i d e r a t i o n 
s t a t e s : "An overpayment i s thus created." In a d d i t i o n to paying 
d i r e c t l y to claimant 75% of the a d d i t i o n a l compensation awarded by 
the Referee, SAIF paid claimant's attorney 25% of that a d d i t i o n a l 
compensation, i n accordance with the terms of the attorney fee 
agreement between claimant and h i s attorney and the Referee's 
order allowing claimant's attorney a reasonable fee payable out of 
claimant's compensation. The r e l i e f which SAIF seeks by way of 
r e c o n s i d e r a t i o n i s s t a t e d as follows: 

"We request an Order on Reconsideration 
a u t h o r i z i n g s e t t i n g o f f the overpayment of 
attorney fees on the award against the 
o b l i g a t i o n for the attorney fees ordered 
under the penalty p r o v i s i o n s , i . e . the 
$500, and (2) i n s t r u c t i n g whether or not 
the balance of the overpaid attorney fees 
should be repaid by the claimant's attorney 
or should be t r e a t e d as an overpayment 
which may be set o f f against any future 
award of permanent p a r t i a l d i s a b i l i t y i n 
the event t h i s claim should sometime be 
reopened." 

ROBERT G. PERKINS, C l a i m a n t 
R o l l & W e s t m o r e l a n d , C l a i m a n t ' s A t t o r n e y s 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 82-02991 
J u l y 3, 1984 
O r d e r on R e c o n s i d e r a t i o n 

The p e n a l t y - a s s o c i a t e d attorney's fee was not paid to claimant's 
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attorney pending Board review. Reed v. Del Chemical, 26 Or App 
733, 741 (1976); see a l s o Bahler v. Mail-Well Envelope Co., 60 Or 
App 90, 93 (1982). 

To begin with, SAIF's a s s e r t i o n that an overpayment has been 
cr e a t e d by payment of compensation erroneously ordered by the 
Referee i s i n c o r r e c t . ORS 656.313(2); Glenn O. H a l l , 35 Van Natta 
275 (1983); Harry C. Jordan, 35 Van Natta 282 (1983); see a l s o 
Sharon F, Webster, 35 Van Natta 1638 (1983). SAIF's payment of 
claimant's attorney's fee pending Board review of the Referee's 
order i s i n accordance with long-standing Board p o l i c y . Richard 
Carlson, 24 Van Natta 2 (1978); Jose Mendoza, 8 Van Natta 97 
(1972); C a r l o s V. Rios, 8 Van Natta 85 (1972); Ivan W. Davidson, 2 
Van Natta 106 (1969). The i s s u e , t h e r e f o r e , i s once an 
employer/insurer has paid an attorney's fee ordered payable out of 
compensation due claimant under the terms of a Referee's order, 
and the Board subsequently reduces the award which, i n turn, 
r e s u l t s i n a reduction i n the net fee payable to claimant's 
attorney, i s the "overpaid attorney's fee" s u b j e c t to recovery; 
and, i f so, what procedure may be u t i l i z e d i n providing an 
employer/insurer the opportunity for recoupment. 

Our p r i o r d e c i s i o n s holding that the i n s u r e r i s r e q u i r e d to 
pay claimant's attorney's fee pending Board review when the fee i s 
payable out of claimant's compensation, are a l l based upon a 
s i n g l e r a t i o n a l e : 

"The Board concludes that when compensation 
i s ordered paid to a claimant, the sums due 
do not l o s e t h e i r c h a r a c t e r and i d e n t i f i c a 
t i o n as compensation simply because the 
claimant i s obligated to pay a portion of 
that compensation to an attorney as a fee." 
Ivan W. Davidson, supra. i 

"The f a c t that an attorney has a l i e n upon 
a percentage of the compensation payable 
does not destroy the s t a t u s of that portion 
of an award as 'compensation.'" Jose 
Mendoza, supra, 8 Van Natta at 98. 

"The Board concludes and finds that ORS 
656.313 compels an employer or the State 
Accident Insurance Fund to pay the compen
s a t i o n ordered paid by a hearing o f f i c e r , 
the board or court, and that the portion of 
the compensation payable over to the 
attorney does not l o s e i t i d e n t i t y as 
compensation." Car l o s V. Rios, supra, 
8 Van Natta at 86. 

We adhere to the r a t i o n a l e expressed i n our e a r l i e r d e c i s i o n s . 
Fees payable out of compensation pursuant to ORS 656.386(2) r e t a i n 
t h e i r i d e n t i t y as "compensation." The o b l i g a t i o n to pay that 
p ortion of the compensation to claimant's attorney as and for a 
reasonable attorney's fee a r i s e s by v i r t u e of ORS 656.313(1). 
Because the fee does not l o s e i t s i d e n t i t y as compensation simply 
by v i r t u e of the attorney's l i e n thereon, see OAR 438-47-010(5), 
under ORS 656.313(2) as i n t e r p r e t e d by our d e c i s i o n i n Glenn O. 
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H a l l , supra, the i n s u r e r i s not e n t i t l e d to recover "an overpaid 
attorney's fee" where the Board on review reduces the compensation 
awarded by the Referee. 

In reaching t h i s conclusion, we have taken i n t o c o n s i d e r a t i o n 
recent Court of Appeals d e c i s i o n s which arguably are r e l e v a n t to 
the question before us. I n Mobley v. SAIF, 58 Or App 394 (1982), 
the court h e l d that where the claimant p r e v a i l e d on Board review 
on an i n s u r e r - i n i t i a t e d request for review as to i s s u e s concerning 
the compensability of h i s claim, but the Board reduced the 
attorney's fee awarded by the Referee, the Board should have 
awarded claimant's attorney a reasonable attorney's fee for 
s e r v i c e s rendered on Board review, pursuant to ORS 656.382(2). 

"The s t a t u t e r e q u i r e s the in s u r e r to pay a 
reasonable attorney's fee i f the Board 
fi n d s that the compensation awarded should 
not be disallowed or reduced. The Board 
made such a finding i n t h i s case. The 
reduction i n the fee ordered by the Board 
had no e f f e c t on the entitlement to an 
award of attorney fees under 
ORS 656.382(2)." 58 Or App at 397. 

See a l s o Bahler v. Mail-Well Envelope Co., 60 Or App 90 (1982); 
Teel v. Weyerhaeuser Co., 58 Or App 564 (1982), rev'd on other 
grounds, 294 Or 588 (1983) (claimant's attorney e n t i t l e d to a fee 
for s e r v i c e s on Board review, pursuant to ORS 656.382(2), where 
claimant p r e v a i l s on the i s s u e of compensation and the Board 
reduces or e l i m i n a t e s a penalty imposed by the R e f e r e e ) . 

These cases, p a r t i c u l a r l y Mobley, quite c l e a r l y stand for the 
pr o p o s i t i o n that i n s u r e r paid attorney fees awarded i n a d d i t i o n to 
a claimant's compensation are not considered "compensation", a t 
l e a s t for purposes of determining an attorney's entitlement to a 
fee on Board review pursuant to ORS 656.382(2). 

The d i s s e n t of Board Member Barnes f a i l s to d i s t i n g u i s h 
between attorney fees paid out of claimant's compensation and 
attorney fees ordered paid by the i n s u r e r . Attorney fees paid out 
of claimant's compensation are analogous to fees paid by any 
c l i e n t to h i s attorney. I n add i t i o n to t h e i r compensatory 
purpose, i n s u r e r paid attorney fees, are intended to a c t as a 
dete r r e n t a g a i n s t h a r r a s s i n g or wearing down a claimant. We 
b e l i e v e t h i s d i s t i n c t i o n i s inherent i n the separate s t a t u t o r y 
p r o v i s i o n s g i v i n g r i s e to the two d i s t i n c t sources of attorney 
f e e s . T eel v. Weyerhaeuser Co., supra, 294 Or at 591; Bracke v. 
Baza'r, 294 Or 483 (1983). Compare ORS 656.382(2) and 656.386(1) 
with ORS 656.386(2). Because of t h i s d i s t i n c t i o n , we consider the 
above-referenced Court of Appeals d e c i s i o n s of l i m i t e d value i n 
deciding the i s s u e p r e s e n t l y before us. 

SAIF's request for an order allowing i t to o f f s e t the fee 
paid out of claimant's compensation and designated as the 
"overpaid fee," against the $500 i n s u r e r - p a i d fee awarded by the 
Referee pursuant to ORS 656.382(1) and affirmed by the Board, i s 
n e c e s s a r i l y based upon the premise that SAIF i s e n t i t l e d to 
recover t h i s "overpaid fee," and i s , i n e f f e c t , a suggested manner 
for recovery of a portion of the "overpaid fee." I n view of our 
holding that SAIF i s not e n t i t l e d to recover the "overpaid fee" as 
a s u b s t a n t i v e matter, i t i s unnecessary to address the merits of 

-1052-



t h i s suggested o f f s e t procedure. 

Claimant's attorney has requested that he be awarded an 
i n s u r e r - p a i d fee for s e r v i c e s rendered i n response to SAIF's 
request for r e c o n s i d e r a t i o n . The only question on r e c o n s i d e r a t i o n 
i s whether SAIF i s able to recover the "overpaid attorney's f e e " 
or a p o r t i o n thereof. Claimant's attorney i s not e n t i t l e d to an 
a d d i t i o n a l fee. See Van DerZanden v. SAIF, 60 Or App 316, 321 
(1982); Korter v. EBI Companies, I n c . , 46 Or App 43, 54 (1980); 
c f . SAIF v. Peoples, 59 Or App 593 (1982). 

ORDER 

On r e c o n s i d e r a t i o n of the Order on Review dated December 29, 
1983, we adhere to our p r i o r order, which hereby i s reaffir m e d and 
republished. 

Board Member Barnes, d i s s e n t i n g : 

The Board majority holds that when a Referee grants a 
claimant i n c r e a s e d compensation and allows the claimant's attorney 
a percentage of that increased compensation as a fee: 

(1) The attorney fee must be paid pending Board review 
because ORS 656.313 r e q u i r e s that "compensation" be paid pending 
Board review and an attorney's fee allowed from a claimant's 
i n c r e a s e d compensation i s i t s e l f a form of compensation; 

(2) I f the Board reduces the compensation the Referee 
awarded to the claimant, which n e c e s s a r i l y means that the 
claimant's attorney's percentage of the increased compensation as 
a fee should be l e s s , but the employer/insurer has paid out the 
e n t i r e attorney fee pursuant to the Referee's order pending Board 
review, the claimant's attorney i s e n t i t l e d to r e t a i n t h i s 
w i n d f a l l and the employer/insurer has a b s o l u t e l y no means 
a v a i l a b l e to recover the excess attorney fee paid pending the 
Board's d e c i s i o n on review. 

Since the ultimate i s s u e here presented involves 
i n t e r p r e t a t i o n and a p p l i c a t i o n of ORS 656.313, I assume the Board 
majority f i n d s that the l e g i s l a t u r e intended these r e s u l t s . In my 
opinion, i t i s lud i c r o u s to even suggest that the l e g i s l a t u r e 
could have p o s s i b l y intended such absurd r e s u l t s . 

ORS 656.313(1) provides: " F i l i n g by an employer or the 
i n s u r e r of a request for [Board] review or court appeal s h a l l not 
st a y payment of compensation to a claimant." (Emphasis added.) 

ORS 656.313(2) provides: " I f the board or court subsequently 
determines that compensation to the claimant should not have been 
allowed or should have been awarded i n a l e s s e r amount than 
awarded, the claimant s h a l l not be obligated to repay any such 
compensation which was paid pending the review or appeal." 
(Emphasis added.) 

What could be c l e a r e r ? Compensation must be paid "to a 
claimant" pending appeal, and "the claimant" need not repay 
compensation determined a t the a p p e l l a t e l e v e l to have been 
erroneously awarded. The obvious l e g i s l a t i v e i n t e n t to provide 
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i n j u r e d workers with a means of support simply leaps from the 
pages of the Oregon Revised S t a t u t e s . See Wisherd v. Paul Koch 
Volkswagen, 28 Or App 513, 517 (1977). Yet the Board m a j o r i t y now 
amends ORS 656.313(1) and (2) to say something the l e g i s l a t u r e 
never s a i d : That attorney fees must be paid to the claimant's 
attorney pending appeal, and the attorney need not repay attorney 
fees determined at the a p p e l l a t e l e v e l to have been erroneously 
awarded. What p o s s i b l e reasoning could have prompted the 
l e g i s l a t u r e to extend the same means-of-support p r o t e c t i o n 
afforded to claimants to t h e i r a t t o r n e y s ? 

I acknowledge that p r i o r Board d e c i s i o n s are i n c o n s i s t e n t 
with what I f i n d to be the p l a i n meaning of ORS 656.313. I 
submit, however, that those p r i o r Board d e c i s i o n s are i n c o n s i s t e n t 
with the r a t i o n a l e of Mobley v. SAIF, 58 Or App 394 (1982). I n 
that case, the Referee had awarded an i n s u r e r - p a i d attorney fee to 
claimant's attorney. The Board reduced the amount of the 
i n s u r e r - p a i d attorney fee and found that claimant's attorney was 
not e n t i t l e d to an award of an attorney fee a t the Board l e v e l 
pursuant to ORS 656.382(2). That s t a t u t e r e q u i r e s t h a t , when an 
employer/insurer requests review and we do not reduce 
"compensation," we must award an employer/insurer-paid attorney 
fee to the claimant's attorney. We reasoned, i n e f f e c t , i n our 
Mobley d e c i s i o n that attorney fees are a form of compensation and 
t h a t , by reducing the Referee's attorney fee award, we had reduced 
compensation, thus making ORS 656.382(2) i n a p p l i c a b l e . The Court 
of Appeals reversed the Board, holding that our reduction i n the 
amount of Referee-awarded attorney fees was not a reduction i n 
"compensation." 

The Board majority here notes the court's d e c i s i o n i n Mobley 
but d i s t i n g u i s h e s i t on the grounds that fees that an 
employer/insurer pays to a claimant's attorney are not a form of 
"compensation," except that the fees that an employer/insurer pays 
to a claimant's attorney are a form of "compensation" when they 
are expressed as a percentage of the compensation awarded to the 
claimant. T h i s d i s t i n c t i o n i s specious. There i s a s i n g l e 
s t a t u t o r y d e f i n i t i o n of "compensation" — that s t a t e d i n ORS 
656.005(9). E i t h e r a l l fees for claimant's attorneys come w i t h i n 
t h i s s t a t u t o r y d e f i n i t i o n , or no fees for claimant's attorneys 
come w i t h i n t h i s s t a t u t o r y d e f i n i t i o n . To "reason" that some fees 
paid claimants' attorneys are "compensation" while other fees paid 
to claimants' attorneys are not "compensation" only i n d i c a t e s the 
i n t e n s i t y of the m a j o r i t y ' s d e s i r e to r e w r i t e ORS 656.313 and to 
dodge the Mobley b u l l e t . 

I suggest that the r u l e s most c o n s i s t e n t with the p l a i n 
meaning of ORS 656.313 and j u d i c i a l precedents would be: 

(1) When an employer/insurer appeals from a lower d e c i s i o n 
that increased the claimant's compensation and allowed the 
claimant's attorney a fee expressed as a percentage of the 
increased compensation, the employer/insurer need not pay any of 
the attorney fee pending an a p p e l l a t e d e c i s i o n ; r a t h e r , the 
employer/insurer could hold the amount of i t s p e r i o d i c payout that 
would otherwise go to the claimant's attorney i n t r u s t pending the 
outcome on appeal. 

(2) I f the employer/insurer pays attorney fees to a 
claimant's attorney pending an a p p e l l a t e d e c i s i o n , and i f the 
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e f f e c t of the a p p e l l a t e d e c i s i o n i s to c r e a t e ah "overpayment" i n 
the sense that more fees were paid to the attorney than should 
have been under the ultimate d e c i s i o n , then some means should 
e x i s t for the employer/insurer to recoup i t s overpayment of 
attorney f e e s . There i s no point i n my exploring whether t h i s 
kind of problem would be a question concerning a claim w i t h i n our 
j u r i s d i c t i o n or would more properly belong i n some other forum i n 
view of the Board m a j o r i t y ' s d e c i s i o n to extend the w i n d f a l l 
p r o t e c t i o n of ORS 656.313, which the l e g i s l a t u r e c l e a r l y and 
understandably l i m i t e d to claimants, to claimants' a t t o r n e y s . 

GUY E. STEPHENSON, C l a i m a n t WCB 83-04982 & 83-04984 
E v o h l Malagon, C l a i m a n t ' s A t t o r n e y J u l y 3, 1984 
B r i a n P o c o c k , D e f e n s e A t t o r n e y O r d e r on Revi e w 
B u l l i v a n t , e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members Barnes and F e r r i s . 

GAB Business S e r v i c e s ("GAB"), on behalf of P a c i f i c Marine 
Insurance ("PMI"), requests review of that portion of Referee 
F o s t e r ' s order which found that claimant sustained a new i n j u r y i n 
September 1982, rather than an aggravation of a p r i o r i n j u r y , and 
thus s e t aside the d e n i a l of GAB/PMI, which was the i n s u r e r on the 
r i s k i n September 1982, of claimant's new i n j u r y c l a i m . 

Claimant sustained a compensable i n j u r y i n January 1982 while 
Crawford and Company was the in s u r e r on the r i s k . I n March 1982 
the employer changed i n s u r e r s and GAB/PMI assumed the r i s k . I n 
September 1982 claimant was involved i n another i n j u r i o u s i n c i d e n t 
at work. 

GAB i n i t i a l l y accepted claimant's September i n c i d e n t as a new 
i n j u r y . However, GAB subsequently issued a backup d e n i a l , 
contending that the September i n c i d e n t was an aggravation of 
claimant's January i n j u r y and thus the r e s p o n s i b i l i t y of Crawford 
and Company. Crawford l a t e r denied claimant's a l t e r n a t i v e 
aggravation claim. Following Crawford's d e n i a l , claimant r e t a i n e d 
an attorney who f i l e d requests for hearings p r o t e s t i n g both 
d e n i a l s . The request for hearing p r o t e s t i n g GAB's d e n i a l was 
f i l e d more than 60 days but l e s s than 180 days a f t e r GAB's d e n i a l . 

At hearing, GAB contended that claimant's request for hearing 
as to i t s d e n i a l was not timely. The Referee r e j e c t e d GAB's 
p o s i t i o n , c i t i n g Bauman v. SAIF, 295 Or 788 (1983), for the 
pro p o s i t i o n that the time l i m i t s s t a t e d i n ORS 656.319(1) w i t h i n 
which a hearing request must be f i l e d on a d e n i a l are i n a p p l i c a b l e 
i n a case i n v o l v i n g a backup d e n i a l . We disagree. Since the 
Referee's order, we concluded i n John E. R u s s e l l , 36 Van Natta 678 
(1984), that a l l d e n i a l s , backup or otherwise, are s u b j e c t to the 
time l i m i t s s t a t e d i n ORS 656.319(1), and that Bauman does not 
hold to the contrar y . 

We must thus reach the question of whether claimant 
e s t a b l i s h e d good cause for h i s tardy hearing request on GAB's 
d e n i a l . We conclude that he d i d . This i s a r e s p o n s i b i l i t y case 
i n v o l v i n g two i n s u r e r s . We have p r e v i o u s l y found good cause for a 
l a t e hearing request i n r e s p o n s i b i l i t y cases where the claimant 
was confused by being caught i n a " c r o s s - f i r e " between two 
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insurance companies. C u r t i s A. Lowden, 30 Van Natta 642 (1981). 
We f i n d t h a t d o c t r i n e a p p l i c a b l e here. Claimant t e s t i f i e d to some 
understandable confusion about which i n s u r e r was r e s p o n s b i l e for 
compensation i n connection with the September 1982 i n c i d e n t . 
Claimant a l s o t e s t i f i e d that h i s t r e a t i n g c h i r o p r a c t o r t o l d him 
that Crawford was paying for the claim and that t h i s was pr o p e r l y 
an aggravation claim against Crawford. This i s s u f f i c i e n t , we 
b e l i e v e , to e s t a b l i s h that claimant had good cause for h i s l a t e 
request for hearing to p r o t e s t GAB*s d e n i a l . 

On the ultimate question of i n s u r e r r e s p o n s i b i l i t y , Bauman v. 
SAIF, supra, does come into play because GAB's d e n i a l of 
claimant's new i n j u r y claim was a backup d e n i a l . GAB argues t h a t 
the Bauman d o c t r i n e should not be a p p l i c a b l e i n cases i n v o l v i n g 
only insurer/employer r e s p o n s i b i l i t y , and not compensability. We 
have p r e v i o u s l y resolved t h i s i s s u e a d versely to GAB's p o s i t i o n . 
Cleve A. R e t c h l e s s , 35 Van Natta 1651, 35 Van Natta 1788 (1983). 
Therefore, GAB 1s d e n i a l was precluded by Bauman. Moreover, a s i d e 
from the Bauman/Retchless problem, we agree with the Referee that 
on the merits there i s s u f f i c i e n t evidence to show that the 
September 1982 i n c i d e n t while GAB was on the r i s k independently 
contributed to claimant's d i s a b i l i t y . 

ORDER 

The Referee's order dated December 9, 1983 i s aff i r m e d . 
Claimant's attorney i s awarded $350 for s e r v i c e s on Board review, 
to be paid by GAB Business S e r v i c e s / P a c i f i c Marine Insurance. 

GUY E. STEPHENSON, C l a i m a n t 
E v o h l Mai agon, C l a i m a n t ' s A t t o r n e y 
B r i a n P o c o c k , D e f e n s e A t t o r n e y 
B u l l i v a n t , e t a l . , D e f e n s e A t t o r n e y s 

Claimant has requested r e c o n s i d e r a t i o n of the Board's Order 
on Review dated J u l y 3, 1984. Claimant argues that the Board's 
award of $350 i n attorney's fees for s e r v i c e s on Board review i s 
inadequate. 

On r e c o n s i d e r a t i o n , the Board agrees with claimant that the 
award of attorney's fees i n our Order on Review i s inadequate. 
Accordingly, we modify our Order on Review to award claimant's 
attorney $550 for s e r v i c e s on Board review i n l i e u of the $350 
awarded i n our Order on Review. 

ORDER 

The Board's Order on review i s modified to award claimant's 
attorney $550 for s e r v i c e s on Board review, payable by GAB 
Business S e r v i c e s / P a c i f i c Marine Insurance. In a l l other r e s p e c t s 
the Board's Order on Review i s adhered to and i s hereby 
republished. 

WCB 83-04982 & 83-04984 
J u l y 27, 1984 
O r d e r on R e c o n s i d e r a t i o n 
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WAUNITA M. WALKER, C l a i m a n t WCB 82-06208 & 83-01830 
R o l l , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 3, 1984 
A t h e r l y , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w (Remanding) 
B r i a n P o c o c k , D e f e n s e A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

Reviewed by Board Members F e r r i s and Lewis. 

The SAIF Corporation on behalf of i t s insured, Murphy 
Company, requests review of Referee Howell's order which s e t as i d e 
SAIF/Murphy Company's J u l y 6, 1982 p a r t i a l d e n i a l and awarded 
claimant's attorney a fee of $1100. SAIF/Murphy Company's d e n i a l 
was based, i n p a r t , on t h e i r contention that any r e s p o n s i b i l i t y 
for claimant's condition a f t e r May 1981 r e s t e d with Mapletpn 
School D i s t r i c t under the l a s t i n j u r i o u s exposure r u l e . Referee 
Howell found that the r e s p o n s i b i l i t y i s s u e could not now be 
l i t i g a t e d inasmuch as SAIF/Murphy Company already r a i s e d the i s s u e 
before Referee Daron i n a p r i o r proceeding, or i n the a l t e r n a t i v e , 
SAIF/Murphy Company unreasonably f a i l e d to r a i s e the i s s u e before 
Referee Daron. Referee Howell a l s o considered the p o s s i b i l i t y 
t h a t the Board's review of Referee Daron's order would r e s o l v e the 
i s s u e . The i s s u e on review i s whether SAIF/Murphy Company i s 
barred from denying r e s p o n s i b i l i t y , and i f so, whether the 
attorney fee award i s e x c e s s i v e . 

The Board r e v e r s e s the order of the Referee and remands for a 
hearing on the merits of the d e n i a l s issued by SAIF on behalf of 
Murphy Company and on behalf of Mapleton School D i s t r i c t . For the 
remainder of t h i s order, we r e f e r only to the r e l e v a n t employer. 

Claimant s u f f e r e d a compensable i n j u r y while working for the 
Murphy Company. The claim was closed by Determination Order dated 
May 29, 1981 which awarded no permanent d i s a b i l i t y . Claimant 
l a t e r terminated her employment with Murphy Company and s t a r t e d 
d r i v i n g buses for Mapleton School D i s t r i c t . 

In a p r i o r proceeding, claimant requested a hearing on the 
May 29, 1981 Determination Order, contending entitlement to an 
award of permanent d i s a b i l i t y . I n J u l y 1981 claimant began seeing 
Dr. Nash. Murphy Company refused to pay for Dr. Nash's s e r v i c e s 
and a s s o c i a t e d t r a v e l expenses. Claimant supplemented her request 
for hearing to include the i s s u e s of the compensability of Dr. 
Nash's b i l l s , a s s o c i a t e d t r a v e l expenses, and p e n a l t i e s and 
atto'rney f e e s . A f t e r May 1981 claimant did not seek treatment 
from any doctor except Dr. Nash. 

At hearings before Referee Daron on A p r i l 12 and June 24, 
1982, Murphy Company contended that claimant was not e n t i t l e d to a 
permanent d i s a b i l i t y award and that Dr. Nash's s e r v i c e s were not 
reasonable, necessary or r e l a t e d to claimant's compensable 
i n j u r y . A f t e r the p a r t i e s r e s t e d but before w r i t t e n c l o s i n g 
arguments were submitted to Referee Daron, however, Murphy Company 
n o t i f i e d the Referee and claimant by l e t t e r dated J u l y 6, 1982 
that i t was denying r e s p o n s i b i l i t y for claimant's c o n d i t i o n and 
any b e n e f i t s a f t e r the May 1981 Determination Order, on the 
grounds t h a t : (1) claimant s u f f e r e d no permanent d i s a b i l i t y from 
the i n j u r y ; (2) claimant remained medically s t a t i o n a r y ; (3) the 
treatment claimant r e c e i v e d s i n c e May 1981 was not reasonable, 
necessary or r e l a t e d to her i n j u r y ; and (4) any r e s p o n s i b i l i t y fpr 
claimant's b e n e f i t s s i n c e May 1981 r e s t e d with Mapleton School 
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D i s t r i c t under the l a s t i n j u r i o u s exposure r u l e . Murphy Company 
made a request for c o n s o l i d a t i o n of the d e n i a l i s s u e with the 
other i s s u e s , which Referee Daron re f u s e d . 

Referee Daron issued h i s Opinion and Order on December 22, 
1981, wherein he awarded permanent d i s a b i l i t y , found Dr. Nash's 
s e r v i c e s to be compensable, determined when claimant became 
medically s t a t i o n a r y and decided the p e n a l t i e s and attorney fee 
i s s u e . Referee Daron a l s o s t a t e d , "Except i n s o f a r as the same 
s u b j e c t s presented by SAIF may be a p a r t of the present 
proceeding, the i s s u e s s p e c i f i e d by SAIF i n the l e t t e r of J u l y 6, 
1982 w i l l not be considered i n t h i s present proceeding." Murphy 
Company sought Board review and the Board, by Order on Review 
dated January 24, 1984, affirmed Referee Daron's r e f u s a l to 
consider Murphy Company's b e l a t e d l y r a i s e d d e n i a l i s s u e . Waunita 
M. Walker, 36 Van Natta 44 (1984). The Board a l s o s t a t e d , "We do 
not intend to hold that, by f a i l i n g to r a i s e t h i s i s s u e a t an 
e a r l i e r date, SAIF has waived t h i s defense e n t i r e l y ; nor do we 
intend to hold to the contrary." 36 Van Natta a t 47. 

In the meantime, Mapleton School D i s t r i c t denied 
r e s p o n s i b i l i t y . Claimant requested a hearing on Mapleton School 
D i s t r i c t ' s d e n i a l and on Murphy Company's d e n i a l , which r e s u l t e d 
i n a hearing before Referee Howell. At that hearing, claimant and 
Mapleton School D i s t r i c t moved to s e t aside Murphy Company's 
d e n i a l on the grounds that a l l i s s u e s r a i s e d i n the d e n i a l were 
decided or could have been decided at the p r i o r hearing and, 
the r e f o r e , were barred by r e s j u d i c a t a . 

Referee Howell s e t aside the d e n i a l , holding that the f i r s t 
thre.e bases for the d e n i a l were s p e c i f i c a l l y decided by Referee 
Daron and could not be c o l l a t e r a l l y attacked i n the present 
proceeding. Regarding the fourth b a s i s for the d e n i a l , as 
di s c u s s e d above Referee Howell s t a t e d that Referee Daron p o s s i b l y 
considered the question of r e s p o n s i b i l i t y or Murphy Company 
unreasonably f a i l e d to timely r a i s e the i s s u e before Referee 
Daron. Referee Howell a l s o speculated that Referee Daron should 
have considered the i s s u e . Accordingly, Referee Howell h e l d that 
e i t h e r Murphy Company was barred from r a i s i n g the r e s p o n s i b i l i t y 
defense or the Board's order would r e s o l v e the question. 
Claimant's request for hearing on Mapleton School D i s t r i c t ' s 
d e n i a l was put i n i n a c t i v e s t a t u s pending r e s o l u t i o n of Referee 
Howell's order. 

F i r s t , as mentioned above, the Board's Order on Review of 
Referee Daron's order did not r e s o l v e the question of whether 
Murphy Company would be barred from l i t i g a t i n g the r e s p o n s i b i l i t y 
i s s u e a t a l a t e r time. Second, we disagree with Referee Howell's 
f i n d i n g that Referee Daron p o s s i b l y considered the r e s p o n s i b i l i t y 
i s s u e r a i s e d i n Murphy Company's d e n i a l . Referee Daron 
s p e c i f i c a l l y refused to consider the new i s s u e s r a i s e d i n Murphy 
Company's belated d e n i a l . 

Furthermore, we cannot agree that Murphy Company unreasonably 
f a i l e d to timely r a i s e the r e s p o n s i b i l i t y i s s u e before Referee 
Daron and i s , t h e r e f o r e , barred from p a r t i a l l y denying 
r e s p o n s i b i l i t y for claimant's c o n d i t i o n . This was not a s i t u a t i o n 
where the i s s u e s properly r a i s e d before Referee Daron included a 
d e n i a l by Murphy Company, who then b e l a t e d l y attempted to r a i s e an 
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a d d i t i o n a l theory for i t s d e n i a l . M i l l i o n v. SAIF, 45 Or App 1097 
(1980) ; Robert C. Butson, 35 Van Natta 1354 (1983). I n a d d i t i o n , 
the i s s u e Murphy Company now seeks to r a i s e through i t s d e n i a l i s 
not i d e n t i c a l to or n e c e s s a r i l y included i n the i s s u e s determined 
a t the f i r s t h e a r i n g . Farmers I n s . v. Hopson, 53 Or App 109 
(1981) . Although Murphy Company denied that claimant was 
permanently d i s a b l e d from her i n j u r y and contended that Dr. Nash's 
s e r v i c e s were not compensable, we f i n d that Murphy Company d i d not 
thereby deny r e s p o n s i b i l i t y for claimant's c o n d i t i o n . Had Murphy 
Company denied r e s p o n s i b i l i t y for claimant's condition p r i o r to 
the hearings before Referee Daron, or had we been able to f i n d 
t h a t the i s s u e s properly r a i s e d before Referee Daron c o n s t i t u t e d a 
d e n i a l of continuinq r e s p o n s i b i l i t y , we would hold under M i l l i o n , 
supra, that Murphy Company i s now barred by r e s j u d i c a t a from 
r a i s i n g another theory to support i t s d e n i a l , because i t could 
have r a i s e d t h a t theory a t the f i r s t h e a ring. 

Nevertheless, we are troubled by Murphy Company's a c t i o n s i n 
t h i s matter inasmuch as a p r o l i f e r a t i o n of hearings and appeals 
has .resulted, which we str o n g l y discourage, E l f r e d a Puckett, 8 Van 
Natta 158 (1972), and which probably could have been avoided, 
Walker, 36 Van Natta a t 45. Therefore, we have s c r u t i n i z e d the 
record i n an e f f o r t to fin d that Murphy Company's posture going 
i n t o Referee Daron's hearing c o n s t i t u t e d a d e n i a l , thereby b a r r i n g 
Murphy Company from now further l i t i g a t i n g that d e n i a l . We are 
almost persuaded that Murphy Company was denying f u r t h e r 
r e s p o n s i b i l i t y for claimant's condition p r i o r to the commencement 
of the hearings before Referee Daron. F i r s t , the reasons l i s t e d 
i n the d e n i a l overlap with the i s s u e s that had already been r a i s e d 
before Referee Daron. Second, Murphy Company now argues on 
review: "We have always maintained that the question of the 
Mapleton School D i s t r i c t ' s r e s p o n s i b i l i t y was part and p a r c e l of 
our case and should have been r u l e d on i n the proceedings 
conducted i n front of Referee Daron." App Br a t 2. 

We f i n d , however, that Murphy Company did not deny 
r e s p o n s i b i l i t y by way of the i s s u e s properly r a i s e d before Referee 
Daron. Murphy Company contended a t the hearing before Referee 
Daron that Dr. Nash's treatment was not r e l a t e d to claimant's 
compensable i n j u r y , but that contention f a l l s short of a s s e r t i n g 
that claimant's condition was not r e l a t e d to her i n j u r y . Although 
claimant's only medical treatment a f t e r the May 1981 Determination 
Order was with Dr. Nash, we do not f i n d a d e n i a l of Dr. Nash's 
s e r v i c e s to c o n s t i t u t e a d e n i a l of continuing r e s p o n s i b i l i t y for 
claimant's condition under these circumstances. The record shows 
th a t Murphy Company denied Dr. Nash's b i l l s p r i m a r i l y because i t 
disputed Dr. Nash's examination f i n d i n g s . Moreover, Murphy 
Company's attorney asked Dr. Degge at the f i r s t hearing whether 
something e l s e could have occurred to produce claimant's 
complaints. But merely questioning a witness about a f a c t which 
could l a t e r support a d e n i a l a l s o f a l l s short of denying 
r e s p o n s i b i l i t y for claimant's ongoing condi t i o n . 

Therefore, we f i n d that the J u l y 6, 1982 p a r t i a l d e n i a l was 
not an i s s u e that could have been a l l e g e d i n the p r i o r h e a r i n g 
such that Murphy Company i s now barred by r e s j u d i c a t a from 
i s s u i n g a p a r t i a l d e n i a l . M i l l i o n v. SAIF, supra; Farmers I n s . v. 
Hopson, supra; James R. Kunst, 36 Van Natta 861, (June 19, 1984) 
(where the Board held that an i n s u r e r was not barred by 
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r e s j u d i c a t a from denying a claim even though the i n s u r e r d i d not 
deny the cl a i m a t a p r i o r hearing on u n i l a t e r a l termination of 
time l o s s b e n e f i t s ) . 

In a d d i t i o n , we are u n w i l l i n g to apply Bauman v. SAIF, 295 Or 
788 (1983), to bar the p a r t i a l d e n i a l i n which Murphy Company 
denied r e s p o n s i b i l i t y for claimant's condition a f t e r May 1981 but 
did not attempt to deny compensability of the e n t i r e c l a i m from 
the o u t s e t . See John E. R u s s e l l , 36 Van Natta 678 ( A p r i l 30, 
1984). 

Therefore, we hold that Murphy Company i s not barred by r e s 
j u d i c a t a or by Bauman from p a r t i a l l y denying r e s p o n s i b i l i t y for 
claimant's c o n d i t i o n . Of course, the p a r t i e s are bound by Referee 
Daron's d e c i s i o n s , as affirmed by the Board, regarding permanent 
d i s a b i l i t y , claimant's medically s t a t i o n a r y s t a t u s and the 
compensability of Dr. Nash's s e r v i c e s . 

Accordingly, we remand t h i s case to the Hearings D i v i s i o n for 
a hearing on the merits of Murphy Company's and Mapleton School 
D i s t r i c t ' s d e n i a l s . Because of our d i s p o s i t i o n of the f i r s t 
i s s u e , the attorney fee i s s u e r a i s e d by Murphy Company i s moot. 

ORDER 

The Referee's orders dated October 28, 1983 and November 7, 
1983 are reve r s e d . This matter i s remanded to the Hearings 
D i v i s i o n for a hearing on the merits of the SAIF Corporation's 
d e n i a l s i s s u e d on behalf of Murphy Company and Mapleton School 
D i s t r i c t . 

RAY ARMSTRONG, C l a i m a n t 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 80-01476 
J u l y 5, 1984 
O r d e r on Remand (Re m a n d i n g ) 

On review of the Board's order dated November 10, 1982, the 
Court of Appeals reversed the Board's order and remanded the case 
to the Board with i n s t r u c t i o n s to remand to the Referee for the 
taking of a d d i t i o n a l evidence. 

Now, therefore, the above-noted Board order i s vacated, 
and t h i s claim i s remanded to the Hearings D i v i s i o n for the taking 
of a d d i t i o n a l evidence i n accordance with the Court of Appeals' 
opinion i n Armstrong v. SAIF Corp., 67 Or App 498 (1984). 

IT I S SO ORDERED. 

KEVIN BETHEL, C l a i m a n t • WCB 83-05399 
A l l e n & V i c k , C l a i m a n t ' s A t t o r n e y s J u l y 5, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 

Reviewed by Board Members Barnes and F e r r i s . 

The SAIF Corporation requests review of Referee Peterson's 
order which d i r e c t e d SAIF to pay for claimant's c h i r o p r a c t i c 
treatments i n excess of the four per month g u i d e l i n e i n the 
Department's r u l e s , and which assessed a penalty. SAIF argues 
t h a t : (1) the Board l a c k s j u r i s d i c t i o n ; (2) claimant'did not 
e s t a b l i s h j u s t i f i c a t i o n for treatments i n excess of four per 
month; and (3) no penalty i s warranted. 
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C l a i m a n t s u s t a i n e d a compensable s h o u l d e r / n e c k s t r a i n i n 
A p r i l 1982. T h a t i n j u r y was s u f f i c i e n t l y minor t h a t c l a i m a n t was 
a b l e t o c o n t i n u e working. I n December 1982 c l a i m a n t began 
t r e a t i n g w i t h Dr. L l e w e l l y n , a c h i r o p r a c t o r . Over t h e n e x t f i v e 
and a h a l f months, Dr. L l e w e l l y n s u b m i t t e d b i l l s t o S A I F d a t e d 
Oanuary 11, 1983, F e b r u a r y 24, 1983, March 30, 1983, May 2, 1983 
and J u n e 2, 1983. 

Dr. L l e w e l l y n ' s b i l l s r e f l e c t t h a t he t r e a t e d c l a i m a n t on 
December 16, 17, 18, 20, 22, 24, 27, 29, and 31, 1982; on J a n u a r y 
3, 5, 7, 10, 12, 14, 17, 19, 21, 24, 26 and 31, 1983; on F e b r u a r y 
2, 4, 7, 9, 11, 14, 16, 18, 21, 23, 25 and 28, 1983; on March 2, 
4, 7, 11, 14, 16, 18, 21, 23, 25, 28 and 30, 1983; on A p r i l 1, 4, 
6, 8, 11, 13, 15, 18, 20, 22, 25, 27 and 29, 1983; and on May 2, 
4, 6, 9, 10, 11, 16, 18, 20, 26, 27 and 31, 1983. I n summary, 
t h e s e b i l l s a r e f o r a t o t a l of 71 t r e a t m e n t s between t h e middl e o f 
December 1982 and t h e end of May 1983, a t a t o t a l c o s t of about 
$2300. 

C l a i m a n t ' s t r e a t m e n t w i t h Dr. L l e w e l l y n c o n t i n u e d i n t o J u n e 
and J u l y , a l b e i t a t a red u c e d f r e q u e n c y b e c a u s e c l a i m a n t went on 
v a c a t i o n . The p a r t i e s a g r e e t h a t a noncompensable i n j u r y i n J u l y 
s u p e r s e d e d S A I F ' s r e s p o n s i b i l i t y ; so a l l t h a t i s a t i s s u e i n t h i s 
p r o c e e d i n g i n v o l v e s Dr. L l e w e l l y n ' s s e r v i c e s between when he began 
t r e a t i n g c l a i m a n t i n December 1982 and the s u p e r s e d i n g i n j u r y i n 
J u l y 1983. 

I n r e s p o n s e t o Dr. L l e w e l l y n ' s b i l l s , S A I F made p a r t i a l 
payments ( a p p a r e n t l y on t h e b a s i s of f o u r t r e a t m e n t s p er month) 
and s e n t t h e d o c t o r a form e n t i t l e d " D i s p u t e d Pay Voucher" w i t h 
the p a r t payments. T h i s form r e q u e s t e d Dr. L l e w e l l y n t o p r o v i d e a 
n a r r a t i v e r e p o r t t o S A I F j u s t i f y i n g t h e f r e q u e n c y o f h i s t r e a t m e n t 
of c l a i m a n t . Dr. L l e w e l l y n responded by r e p o r t s d a t e d March 18, 
1983 and A p r i l 27, 1983. S A I F took no f u r t h e r a c t i o n a f t e r 
r e c e i p t of t h e s e r e p o r t s . C l a i m a n t ' s r e q u e s t f o r h e a r i n g was 
f i l e d on June 9, 1983. 

The Board h a s p r e v i o u s l y h e l d t h a t i t h a s j u r i s d i c t i o n o v er 
s u c h c l a i m s . LLoyd C. D y k s t r a , 36 Van N a t t a 26 ( 1 9 8 4 ) . However, 
we note t h a t t h e R e f e r e e ' s o r d e r i n t h i s c a s e may go f u r t h e r t h a n 
we d i d i n D y k s t r a . The R e f e r e e r e a s o n e d i n p a r t : "The ' D i s p u t e d 
Payment V o u c h e r s ' were de f a c t o d e n i a l s . " Me d i s a g r e e w i t h t h i s 
r e a s o n i n g . When an e m p l o y e r / i n s u r e r r e c e i v e s a c l a i m i n t h e form 
of a b i l l f o r r e n d e r e d m e d i c a l s e r v i c e s , t h e e m p l o y e r / i n s u r e r i s 
e n t i t l e d t o r e q u e s t i n f o r m a t i o n from t h e m e d i c a l vendor about t h e 
n a t u r e o f , need f o r , e t c . , t h e m e d i c a l s e r v i c e s i n q u e s t i o n . The 
e m p l o y e r / i n s u r e r i s a l s o e n t i t l e d t o d e f e r a c t i o n on t h e m e d i c a l 
vendor's b i l l f o r a r e a s o n a b l e time pending r e c e i p t of s u c h 
r e q u e s t e d i n f o r m a t i o n . I n no s e n s e c a n a mere r e q u e s t f o r 
a d d i t i o n a l i n f o r m a t i o n be deemed a d e n i a l , de f a c t o or o t h e r w i s e . 
F u r t h e r , we r e g a r d t h e D i s p u t e d Payment Vouchers i n t h i s c a s e t o 
be i n t he n a t u r e of r e q u e s t s f o r a d d i t i o n a l i n f o r m a t i o n . 

However, a f t e r Dr. L l e w e l l y n responded by r e p o r t s d a t e d March 
18 and A p r i l 27 , we t h i n k i t was then incumbent upon S A I F t o do 
something more, i . e . , e i t h e r a c c e p t t h e d o c t o r ' s j u s t i f i c a t i o n f o r 
th e f r e q u e n c y of h i s t r e a t m e n t and t h u s t o pay h i s b i l l s i n f u l l , 
or t o r e j e c t t h e d o c t o r ' s j u s t i f i c a t i o n f o r t h e f r e q u e n c y of h i s 
t r e a t m e n t and t h u s t o deny t h e unpaid p o r t i o n of h i s b i l l s . See 
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B i l l y J . Eubanks, 35 Van N a t t a 131 ( 1 9 8 3 ) . I t was o n l y when S A I F 
f a i l e d t o r e a c t i n any way t o Dr. L l e w e l l y n ' s s u b m i s s i o n of t h e 
i n f o r m a t i o n i t r e q u e s t e d t h a t the pending c l a i m i n t h e form of 
p a r t i a l l y u n p a i d b i l l s c o u l d be s a i d t o be i n de f a c t o d e n i e d 
s t a t u s , and when t h i s Board's j u r i s d i c t i o n under D y k s t r a c o u l d 
come i n t o p l a y . 

On the m e r i t s , we a f f i r m t h e R e f e r e e . Dr. L l e w e l l y n ' s 
e x p l a n a t i o n s f o r t h e f r e q u e n c y of h i s t r e a t m e n t a r e h a r d l y 
overwhelming i n t h e c o n t e x t of t h i s c l a i m , i . e . , c l a i m a n t m i s s e d 
no time from work, c l a i m a n t d i d not b e g i n c h i r o p r a c t i c t r e a t m e n t 
u n t i l more t h a n s e v e n months p o s t - i n j u r y and c l a i m a n t ' s "need" f o r 
f r e q u e n t t r e a t m e n t was not g r e a t enough t o i n t e r f e r e w i t h h i s 
summer 1983 v a c a t i o n . However, Dr. L l e w e l l y n ' s e x p l a n a t i o n i s a l l 
t h a t we have, t h e r e b e i n g no o t h e r m e d i c a l e v i d e n c e ; and we a r e 
not p r e p a r e d t o s a y t h a t e x p l a n a t i o n i s u n p e r s u a s i v e d e s p i t e some 
doub t s . 

On t h e p e n a l t y i s s u e , we a l s o a g r e e w i t h t h e R e f e r e e ' s 
c o n c l u s i o n . As noted above, however, we t h i n k t h e o n l y b a s i s f o r 
a p e n a l t y i s S A I F ' s f a i l u r e t o r e a c t i n any way a f t e r r e c e i p t of 
t h e n a r r a t i v e r e p o r t s i t r e q u e s t e d from Dr. L l e w e l l y n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 4, 1984 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $475 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by t h e S A I F C o r p o r a t i o n . 

ARNOLD C. BLONDELL, C l a i m a n t WCB 82-04202 
F l a x e l , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 5, 1984 
W.D. B a t e s , J r . , D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 

The Board e n t e r e d i t s Order on Review h e r e i n on J u n e 15, 
1984. 36 Van N a t t a 818 ( 1 9 8 4 ) . C l a i m a n t h a s r e q u e s t e d 
r e c o n s i d e r a t i o n of t h o s e p o r t i o n s of the o r d e r which f a i l e d t o 
award an a t t o r n e y ' s f e e p u r s u a n t t o ORS 6 5 6 . 3 8 2 ( 2 ) , and w h i c h h e l d 
t h a t t h e employer i s e n t i t l e d to c l a i m an overpayment. 

The r e a s o n t h a t c l a i m a n t ' s a t t o r n e y i s not e n t i t l e d t o a f e e 
on t h i s e m p l o y e r - i n i t i a t e d p r o c e e d i n g i s t h a t the o n l y i s s u e 
r a i s e d by the employer was more i n t h e n a t u r e of a p e n a l t y i s s u e 
t h a n a compensation i s s u e , and, i n e i t h e r e v e n t , under t h e terms 
of our o r d e r t h e r e i s a r e d u c t i o n i n the net amount p a y a b l e t o 
c l a i m a n t . C l a i m a n t contends t h a t b e c a u s e the R e f e r e e o r d e r e d 
payment of temporary d i s a b i l i t y b e n e f i t s , and t h e Board " a f f i r m e d 
t h e R e f e r e e ' s o r d e r awarding time l o s s compensation," he i s 
e n t i t l e d t o an i n s u r e r - p a i d f e e f o r p r e v a i l i n g on the i s s u e o f 
c o m p ensation. See B a h l e r v. M a i l - W e l l E n v e l o p e Company, 60 Or App 
90 ( 1 9 8 2 ) ; T e e l v. Weyerhaeuser Co., 58 Or App 564 ( 1 9 8 2 ) , r e v ' d 
on o t h e r grounds 294 Or 588 ( 1 9 8 3 ) ; Mobley v. S A I F , 58 Or App 394 
(1982) . 

The R e f e r e e d i d not "award" c l a i m a n t the temporary d i s a b i l i t y 
i n q u e s t i o n . The R e f e r e e s p e c i f i c a l l y d e termined t h a t c l a i m a n t 
had f a i l e d t o e s t a b l i s h a s u b s t a n t i v e e n t i t l e m e n t t o t h i s 
c o mpensation; however, the R e f e r e e o r d e r e d the employer t o pay 
c l a i m a n t t h i s compensation i n view of the f a c t t h a t the 
D e t e r m i n a t i o n Order awarded i t and the employer s i m p l y f a i l e d t o 
comply w i t h t h e terms o f t h e D e t e r m i n a t i o n Order. See OAR 
4 3 6 - 5 4 - 3 1 0 ( 3 ) ( e ) (t e m p o r a r y d i s a b i l i t y b e n e f i t s must be p a i d no 
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l a t e r t h a n t h e f o u r t e e n t h day a f t e r t h e d a t e of a D e t e r m i n a t i o n 
O r d e r ) . I n f a c t , t h e o n l y r e l i e f g r a n t e d by t h e R e f e r e e was i n 
t h e form o f r e q u i r i n g t h e employer t o pay compensation awarded by 
t h e D e t e r m i n a t i o n Order and, i n a d d i t i o n , p e n a l t i e s and a t t o r n e y 
f e e s f o r t h e employer's f a i l u r e t o pay and f a i l u r e t o t i m e l y pay. 

On our r e v i e w of the R e f e r e e ' s o r d e r , we a g r e e d w i t h h i s 
d e t e r m i n a t i o n t h a t c l a i m a n t f a i l e d t o e s t a b l i s h a s u b s t a n t i v e 
e n t i t l e m e n t t o the temporary d i s a b i l i t y i n i s s u e . We f u r t h e r 
a g r e e d w i t h t h e R e f e r e e ' s o r d e r r e q u i r i n g t h a t the employer pay 
the temporary d i s a b i l i t y ; however, we c o n c l u d e d t h a t t h e employer 
would be p e r m i t t e d t o r e c o v e r t h e e r r o n e o u s l y awarded temporary 
d i s a b i l i t y compensation s u b j e c t t o t h e p r o c e d u r a l r e q u i r e m e n t s o f 
t h e law. See F o r n e y v. Western S t a t e s Plywood, 66 Or App 155 
( 1 9 8 3 ) . 

Under t h e s e c i r c u m s t a n c e s , our o r d e r does not c o n s t i t u t e a 
f i n d i n g t h a t "the compensation awarded t o a c l a i m a n t s h o u l d not be 
d i s a l l o w e d or r e d u c e d , " a p r e r e q u i s i t e t o c l a i m a n t ' s e n t i t l e m e n t 
t o an e m p l o y e r - p a i d a t t o r n e y ' s f e e under the p r o v i s i o n s of ORS 
6 5 6 . 3 8 2 ( 2 ) . We a l s o note t h a t i n a p o r t i o n of h i s r e q u e s t f o r 
r e c o n s i d e r a t i o n , c l a i m a n t a p p a r e n t l y concedes t h a t t h e e f f e c t o f 
our o r d e r i s t o r e d u c e c l a i m a n t ' s compensation. 

With r e g a r d t o the r e m a i n i n g i s s u e r a i s e d by t h i s r e q u e s t f o r 
r e c o n s i d e r a t i o n , we b e l i e v e t h a t our Order on Review a d e q u a t e l y 
a d d r e s s e s c l a i m a n t ' s c o n t e n t i o n s . 

ORDER 

On r e c o n s i d e r a t i o n of the Order on Review d a t e d June 15, 
1984, t h e Board a d h e r e s t o i t s p r i o r o r d e r , which h e r e b y i s 
r e a d o p t e d and r e p u b l i s h e d . 

WARREN C. SMITH, C l a i m a n t WCB 82-08811 
R o b e r t Dames, J r . , C l a i m a n t ' s A t t o r n e y J u l y 5, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 

Reviewed by Board Members B a r n e s and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e W i l l i a m s ' 
o r d e r which s e t a s i d e i t s d e n i a l of c l a i m a n t ' s o c c u p a t i o n a l 
d i s e a s e c l a i m f o r d e p r e s s i o n accompanied by a l c o h o l a b use. The 
o n l y i s s u e i s c o m p e n s a b i l i t y . I n view of subsequent a p p e l l a t e 
c o u r t d e c i s i o n s , we d i s a g r e e w i t h the R e f e r e e and r e v e r s e . 

C l a i m a n t was 57 y e a r s o l d a t the time o f h e a r i n g . He worked 
f o r a p p r o x i m a t e l y 10 y e a r s as an economist f o r the S t a t e 
Employment D i v i s i o n . 

C l a i m a n t s t a r t e d d r i n k i n g when he was a t e e n a g e r , and knew by 
the 1960s t h a t he was a d d i c t e d t o a l c o h o l . However, he e n j o y e d a 
s u c c e s s f u l s c h o l a s t i c and, i n i t i a l l y , p r o f e s s i o n a l c a r e e r . 
C l a i m a n t o b t a i n e d a b a c h e l o r ' s degree i n economics a s w e l l a s 
b a c h e l o r ' s and m a s t e r ' s d e g r e e s i n b u s i n e s s a d m i n i s t r a t i o n . He 
h e l d r e s p o n s i b l e and w e l l p a y i n g j o b s w i t h s e v e r a l l a r g e 
c o r p o r a t i o n s . E v e n t u a l l y , i n the l a t e 1960s c l a i m a n t ' s d r i n k i n g 
began t o i n t e r f e r e w i t h h i s work and he was t e r m i n a t e d . From 
a p p r o x i m a t e l y l a t e 1968 u n t i l l a t e 1971, between i n t e r m i t t e n t 
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b o u t s of d r i n k i n g , c l a i m a n t was i n and out of a l c o h o l 
f a c i l i t i e s . A l s o d u r i n g t h i s p e r i o d , h i s m a r r i a g e of 
y e a r s ended i n d i v o r c e . 

t r e a t m e n t 
f i f t e e n 

C l a i m a n t went to work f o r the S t a t e of Oregon i n December 
1971. He worked i n Salem u n t i l June 1980. D u r i n g t h e s e many 
y e a r s i n Salem, c l a i m a n t formed f r i e n d s h i p s , became i n v o l v e d i n 
h i s c h u r c h and developed an e x c e l l e n t support s ystem. He was 
happy w i t h h i s work and r e f r a i n e d from d r i n k i n g . D u r i n g t h e l a s t 
two y e a r s of h i s Salem assignment, c l a i m a n t and a woman who l i v e d 
i n Salem developed a r o m a n t i c r e l a t i o n s h i p . 

I n June 1980 c l a i m a n t ' s p o s i t i o n was t r a n s f e r r e d t o 
P o r t l a n d . C l a i m a n t t e s t i f i e d t h a t t h i s t r a n s f e r had been 
d i s c u s s e d f o r a s u b s t a n t i a l p e r i o d of time p r i o r t o the a c t u a l 
move. He p e r c e i v e d the move as management's way of d i s p o s i n g of 
him and h i s r e l a t i v e l y h i g h s a l a r y . C l a i m a n t a l s o t e s t i f i e d t h a t 
the t r a n s f e r was not v o l u n t a r y . Although he was n e v e r e x p r e s s l y 
t o l d so, c l a i m a n t b e l i e v e d he had t o a c c e p t the t r a n s f e r t o 
P o r t l a n d or r i s k l o s i n g h i s j o b . 

C l a i m a n t ' s department s u p e r v i s o r t e s t i f i e d t h a t t h e r e was no 
p l o t or management d e c i s i o n t o "get r i d " of c l a i m a n t . Nor was the 
s u p e r v i s o r aware of any c o e r c i v e t a c t i c s t h a t had been used t o 
f o r c e c l a i m a n t t o move. He d i d acknowledge t h a t c l a i m a n t i n d i c a 
t e d a " m i l d p r e f e r e n c e " t o remain i n Salem. However, t h e s u p e r 
v i s o r a l s o t e s t i f i e d t h a t he understood t h a t c l a i m a n t f e l t some 
a t t r a c t i o n t o the p o s s i b i l i t y of a t r a n s f e r t o P o r t l a n d b e c a u s e 
c l a i m a n t was i n t e r e s t e d i n p o s s i b l y a p p l y i n g f o r the p o s i t i o n of 
s u p e r v i s o r i n the P o r t l a n d o f f i c e , which would be a promotion f o r 
c l a i m a n t . The s u p e r v i s o r r e c a l l e d c l a i m a n t i n q u i r i n g whether 
s e n i o r i t y would be a f a c t o r i n c h o o s i n g the new P o r t l a n d 
s u p e r v i s o r . F o l l o w i n g h i s t r a n s f e r t o P o r t l a n d , c l a i m a n t d i d 
i n t e r v i e w f o r the P o r t l a n d s u p e r v i s o r p o s i t i o n , but was not c h o s e n . 

The s u p e r v i s o r t e s t i f i e d t h a t c l a i m a n t had no v a l i d r e a s o n to 
f e a r d i s c h a r g e ; r a t h e r , once c l a i m a n t ' s p o s i t i o n was t r a n s f e r r e d 
t o P o r t l a n d , c l a i m a n t had the o p t i o n of o b j e c t i n g t o the t r a n s f e r , 
f i l i n g a g r i e v a n c e , moving t o the new j o b s i t e , commuting t o t h e 
new j o b s i t e or r e s i g n i n g . 

F o r the f i r s t s i x weeks f o l l o w i n g h i s t r a n s f e r , c l a i m a n t 
commuted from Salem. When commuting proved t o be u n s a t i s f a c t o r y , 
c l a i m a n t p u r c h a s e d a condominium i n L a k e Oswego. C l a i m a n t t h e n 
bought new f u r n i s h i n g s f o r the condominium. C l a i m a n t soon found 
h i s f i n a n c i a l p o s i t i o n u n t e n a b l e b e c a u se of t h e s e r e l a t i v e l y l a r g e 
p u r c h a s e s i n a r e l a t i v e l y s h o r t p e r i o d of t i m e . He e v e n t u a l l y 
f i l e d f o r b a n k r u p t c y . 

By t h e end o f the summer of 1980, i . e . , about s i x months 
a f t e r c l a i m a n t ' s move to P o r t l a n d , c l a i m a n t and h i s woman f r i e n d , 
who s t i l l l i v e d i n Salem, m u t u a l l y agreed t o t e r m i n a t e t h e i r 
r e l a t i o n s h i p b e c a u s e of the d e c r e a s e d f r e q u e n c y of t h e i r 
o p p o r t u n i t i e s t o be t o g e t h e r . 

C l a i m a n t t e s t i f i e d t h a t he f e l t more v u l n e r a b l e i n h i s 
P o r t l a n d p o s i t i o n . He s t a t e d he was c o n s t a n t l y c r i t i c i z e d by h i s 
de f a c t o P o r t l a n d s u p e r v i s o r and was " t r e a t e d l i k e a c h i l d " i n t he 
h a n d l i n g of h i s r e p o r t s . 
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A p p r o x i m a t e l y f i v e months a f t e r h i s t r a n s f e r , c l a i m a n t began 
t o d r i n k . H i s p erformance soon s u f f e r e d and he was d i s c i p l i n e d . 
From F e b r u a r y 1981 u n t i l December 1981, c l a i m a n t was t r e a t e d a t 
numerous h o s p i t a l s f o r h i s a l c o h o l - r e l a t e d problems. Dr. 
Anderson, a p s y c h i a t r i s t , met w i t h c l a i m a n t on t h r e e s e p a r a t e 
o c c a s i o n s i n J u n e 1981. I n a June 16, 1981 c h a r t note, Dr. 
Anderson noted t h a t c l a i m a n t " a g a i n " t a l k e d about h i s f a i l e d 
m a r r i a g e , h i s a l c o h o l i s m , h i s former w i f e ' s p s y c h i a t r i c problems, 
h i s d i v o r c e and how t h e f i n a n c i a l a s p e c t s of the d i v o r c e were 
r e s p o n s i b l e f o r h i s c o n t i n u i n g f i n a n c i a l d i s t r e s s . Dr. Anderson 
noted t h a t c l a i m a n t tended to r e t r e a t i n t o the p a s t . 

D u r i n g 1981 c l a i m a n t e x p e r i e n c e d s e v e r a l s t r e s s f u l p e r s o n a l 
e v e n t s . He f i l e d f o r b a n k r u p t c y , was h o s p i t a l i z e d f o r a 
h y p o t h y r o i d problem, underwent p r o s t a t e s u r g e r y and was 
h o s p i t a l i z e d f o r t h r e e days f o l l o w i n g a c a r a c c i d e n t . F i n a l l y , i n 
December 1981, he was deemed to have r e s i g n e d from h i s p o s i t i o n 
due t o h i s f a i l u r e t o r e p o r t f o r work w h i l e on u n a u t h o r i z e d l e a v e . 

I n June 1982 c l a i m a n t was r e f e r r e d by h i s f a m i l y d o c t o r t o 
Dr. Eastman, a p s y c h i a t r i s t , f o r t r e a t m e n t o f d e p r e s s i o n . Dr. 
Eastman saw c l a i m a n t s e v e n t e e n t i m e s between June 1982 and June 
1983. Dr. Eastman h a s opined t h a t c l a i m a n t ' s j o b r e l o c a t i o n and 
h i s new j o b environment were the major c a u s e of c l a i m a n t ' s 
p s y c h i a t r i c problems and r e l a p s e i n t o a l c o h o l i s m . The d o c t o r 
o p i n e d t h a t c l a i m a n t ' s a l c o h o l i s m was the p r i m a r y c a u s e of h i s 
problems and h i s d e p r e s s i o n was s e c o n d a r y . 

On c r o s s e x a m i n a t i o n , Dr. Eastman acknowledged t h a t he was 
g e n e r a l l y unaware of t h e h i s t o r i e s c l a i m a n t had g i v e n t o o t h e r 
d o c t o r s . He a l s o s t a t e d t h a t he and c l a i m a n t had not d i s c u s s e d 
much about c l a i m a n t ' s p r i o r work e x p e r i e n c e s or f a m i l y 
r e l a t i o n s h i p s . Dr. Eastman a d m i t t e d t h a t he had had no c o n t a c t 
w i t h Dr. Anderson, t h e p s y c h i a t r i s t who t r e a t e d c l a i m a n t i n June 
1981. Dr. Eastman ag r e e d t h a t c l a i m a n t ' s mind, by v i r t u e o f h i s 
a l c o h o l problem, would not p l a c e him i n t h e b e s t p o s i t i o n t o 
r e c a l l and r e l a t e h i s m e d i c a l h i s t o r y . 

C l a i m a n t was a l s o examined by Dr. H o l l a n d , a p s y c h i a t r i s t . 
Dr. H o l l a n d found c l a i m a n t ' s h i s t o r y f u l l o f i n c o n s i s t e n c i e s and 
i n a c c u r a c i e s , which r a i s e d t h e p o s s i b i l i t y t h a t c l a i m a n t was 
"somewhat l e s s than t o t a l l y committed t o c a n d i d n e s s . " Dr. H o l l a n d 
noted t h a t c l a i m a n t announced t h a t he had e v e r y i n t e n t i o n of 
k i l l i n g h i m s e l f when h i s money r a n o u t . C l a i m a n t a l s o lamented 
t h a t p e r h a p s he d i d not o b j e c t as s t r o n g l y as he s h o u l d have t o 
t h e t r a n s f e r t o P o r t l a n d . Dr. H o l l a n d opined t h a t c l a i m a n t ' s work 
a c t i v i t i e s were not the major c a u s e of h i s p r e s e n t p s y c h o l o g i c a l 
problems, i n c l u d i n g a l c o h o l i s m . However, Dr. H o l l a n d c o n c l u d e d 
t h a t t h e c r i t i c a l q u e s t i o n was "whether or not [ c l a i m a n t ] ] d i d 
i n d e e d e l e c t , on h i s own, t o be t r a n s f e r r e d t o P o r t l a n d or whether 
t h i s was an e v e n t imposed upon him by h i s employment." 

The R e f e r e e found Dr. Eastman's a n a l y s i s p e r s u a s i v e . The 
R e f e r e e found Dr. H o l l a n d ' s a n a l y s i s u n p e r s u a s i v e , p a r t i c u l a r l y 
b e c a u s e Dr. H o l l a n d used a s t a n d a r d b a s e d on an a s s e s s m e n t of 
s t r e s s t o an a v e r a g e p e r s o n i n s i m i l a r c i r c u m s t a n c e s . The R e f e r e e 
a l s o e x p r e s s l y found t h a t the s o u r c e s of s t r e s s t h a t would 
o t h e r w i s e seem t o be p e r s o n a l , such a s the t e r m i n a t i o n of a 
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r o m a n t i c r e l a t i o n s h i p and b a n k r u p t c y , were e s t a b l i s h e d t o be j o b 
r e l a t e d i n t h i s c a s e b e c a u s e the g e n e s i s of a l l t h e s e problems was 
c l a i m a n t ' s j o b t r a n s f e r t o P o r t l a n d . 

We d i s a g r e e w i t h t h e R e f e r e e ' s a n a l y s i s and c o n c l u s i o n . 
S i n c e t h e R e f e r e e i s s u e d h i s o r d e r , t h e Supreme C o u r t h a s i s s u e d 
i t s o p i n i o n i n McGarrah v. SAIF, 296 Or 145 ( 1 9 8 3 ) . The-McGarrah 
c o u r t found that"]! i n o r d e r f o r a s t r e s s - r e l a t e d c o n d i t i o n t o be 
compensable a s an o c c u p a t i o n a l d i s e a s e , t h e o n - t h e - j o b s t r e s s f u l 
c o n d i t i o n s must a c t u a l l y e x i s t , t h a t i s , from an o b j e c t i v e 
s t a n d p o i n t t h e o n - t h e - j o b s t r e s s must be r e a l a s opposed t o 
i m a g i n a r y . F u r t h e r m o r e , t h e employment c o n d i t i o n s , when compared 
t o non-employment c o n d i t i o n s , must be the major c a u s e of t h e 
p s y c h i a t r i c i l l n e s s f o r which compensation i s c l a i m e d . 

A p p l y i n g McGarrah, i t i s not d i s p u t e d t h a t c l a i m a n t ' s 
p o s i t i o n was t r a n s f e r r e d from Salem t o P o r t l a n d ; however, we f i n d 
l i t t l e or no e v i d e n c e t h a t , o b j e c t i v e l y , t h i s was a r e a l s o u r c e of 
s t r e s s . The p reponderance of the e v i d e n c e i n d i c a t e s t h a t , a t 
most, c l a i m a n t v o i c e d a m i l d p r e f e r e n c e t o remain i n Salem. 
Moreover, p e r s u a s i v e e v i d e n c e i n d i c a t e s t h a t a l s o he viewed t h e 
t r a n s f e r a s an o p p o r t u n i t y f o r promotion, a s shown by h i s 
subsequent a p p l i c a t i o n f o r a s u p e r v i s o r y p o s i t i o n . F u r t h e r m o r e , 
c l a i m a n t d i d not b e g i n t o d r i n k u n t i l about f i v e months a f t e r t h e 
t r a n s f e r , which was more contemporaneous w i t h the f i n a n c i a l 
burdens of h i s p u r c h a s e of a condominium and new f u r n i s h i n g s and 
w i t h t h e " b e g i n n i n g of t h e end" of h i s r o m a n t i c r e l a t i o n s h i p . 

We cannot a g r e e t h a t a l l of c l a i m a n t ' s f i n a n c i a l and r o m a n t i c 
problems were "caused" by h i s j o b t r a n s f e r i n any f a i r s e n s e of 
t h e c o n c e p t of c a u s a t i o n . Those problems were t h e r e s u l t of 
p e r s o n a l d e c i s i o n s t h a t c l a i m a n t e i t h e r made or i n w h i c h c l a i m a n t 
p a r t i c i p a t e d . Those p e r s o n a l d e c i s i o n s were, a d m i t t e d l y , 
i n c i d e n t a l t o c l a i m a n t ' s j o b t r a n s f e r , but the t r a n s f e r d i d not 
" c a u s e " t h o s e d e c i s i o n s t o be made i n any p a r t i c u l a r manner. 

I n a d d i t i o n , we a r e not a s persuaded by Dr. Eastman's o p i n i o n 
a s was t h e R e f e r e e . Dr. Eastman r e l i e d s o l e l y on c l a i m a n t ' s h i s 
t o r y , which t h e d o c t o r a d m i t t e d was of d e b a t a b l e r e l i a b i l i t y under 
t h e c i r c u m s t a n c e s . F o r example, Dr. Eastman d i d not c o n s i d e r any 
of t h e r e c o r d s of Dr. Anderson's p r i o r p s y c h i a t r i c t r e a t m e n t ; b u t 
we t h i n k i t i s s i g n i f i c a n t t h a t Dr. Anderson's c h a r t n o t e s , w h i c h 
d e s c r i b e c l a i m a n t ' s paramount c o n c e r n s i n June 1981, f a i l t o 
r e l a t e c l a i m a n t ' s problems t o h i s j o b or t o h i s t r a n s f e r . 

Our r e v i e w of the r e c o r d r e v e a l s t h a t the major f o c u s of 
c l a i m a n t ' s problem c e n t e r s upon h i s f i n a n c i a l s i t u a t i o n . From t h e 
i n i t i a l r e p o r t s t o the most r e c e n t r e p o r t s , c l a i m a n t d e m o n s t r a t e s 
a p r e o c c u p a t i o n w i t h c o n t i n u i n g f i n a n c i a l p roblems. E v e n Dr. 
Eastman acknowledged t h a t c l a i m a n t appeared p r e o c c u p i e d w i t h h i s 
f i n a n c e s . 

Without q u e s t i o n , c l a i m a n t was s u b j e c t e d t o c o n s i d e r a b l e 
s t r e s s . However, a s i g n i f i c a n t p o r t i o n of t h a t s t r e s s was 
d i r e c t l y and s o l e l y a t t r i b u t a b l e t o h i s p e r s o n a l l i f e . A p o r t i o n 
o f the s t r e s s was p r e e x i s t i n g from h i s l a t e 1960s unemployment, 
d i v o r c e and a l c o h o l i s m t r e a t m e n t b i l l s . Another l a r g e p o r t i o n 
a r o s e from h i s b a n k r u p t c y , h y p o t h y r o i d c o n d i t i o n , c a r a c c i d e n t and 
p r o s t a t e s u r g e r y , a l l of which o c c u r r e d i n 1981. None of t h e s e 
s t r e s s o r s c a n be a t t r i b u t e d t o h i s employment. 
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Dr. H o l l a n d i d e n t i f i e d most of t h e s e n o n o c c u p a t i o n a l s o u r c e s 
of s t r e s s and opined t h a t , b e c a u s e of t h i s l i k e l y n o n o c c u p a t i o n a l 
c o n t r i b u t i n g c a u s a t i o n , work s t r e s s was not the major c a u s e of 
c l a i m a n t ' s p s y c h i a t r i c i l l n e s s / a l c o h o l i s m . W h i l e Dr. H o l l a n d d i d 
d i s c u s s how v a r i o u s forms of s t r e s s would l i k e l y a f f e c t an a v e r a g e 
p e r s o n , we t h i n k t h i s i s a t l e a s t some i n d i r e c t e v i d e n c e o f how 
v a r i o u s forms of s t r e s s l i k e l y a f f e c t e d t h i s c l a i m a n t and, i n any 
eve n t , Dr. H o l l a n d ' s a n a l y s i s i s not too d i f f e r e n t from t h e 
Supreme C o u r t ' s s u b s e s q u e n t a n a l y s i s i n i t s McGarrah d e c i s i o n . I n 
the f a c e of t h i s e v i d e n c e , we do not f i n d Dr. Eastman's c o n t r a r y 
o p i n i o n p e r s u a s i v e . 

F o r a l l of t h e s e r e a s o n s , we c o n c l u d e t h a t t h e e v i d e n c e does 
not p r e p o n d e r a t e i n f a v o r of a f i n d i n g t h a t c l a i m a n t ' s j o b 
t r a n s f e r and work c o n d i t i o n s were t h e major c a u s e of h i s c u r r e n t 
c o n d i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 1, 1983 i s r e v e r s e d . The 
S A I F C o r p o r a t i o n ' s d e n i a l d a t e d August 11, 1982 i s r e i n s t a t e d and 
a f f i r m e d . 

CLYDE C. WYANT, C l a i m a n t WCB 82-07956 
R o b e r t B u r n s , C l a i m a n t ' s A t t o r n e y J u l y 5, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 

Reviewed by Board Members F e r r i s and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e Podnar's 
o r d e r which o v e r t u r n e d i t s p a r t i a l d e n i a l of c l a i m a n t ' s 
h e a d a c h e s . C l a i m a n t c r o s s - r e q u e s t s r e v i e w of t h o s e p o r t i o n s of 
th e R e f e r e e ' s o r d e r which r e f u s e d t o award c l a i m a n t temporary 
d i s a b i l i t y b e n e f i t s f o r a l l e g e d time l o s s due t o t h e h e a d a c h e s . 

The i s s u e of temporary d i s a b i l i t y i s not a d d r e s s e d b e c a u s e of 
our d i s p o s i t i o n of t h e c o m p e n s a b i l i t y i s s u e . 

C l a i m a n t compensably i n j u r e d h i s low back i n June 1976. 
C l a i m a n t h a s e x p e r i e n c e d headaches s i n c e a myelogram which was 
performed on J u l y 20, 1976. S A I F h a s p a i d f o r m e d i c a l t r e a t m e n t 
s i n c e the i n j u r y p u r s u a n t t o ORS 656.245. Some of the m e d i c a l 
t r e a t m e n t f o r which S A I F h a s p a i d h a s i n c l u d e d t r e a t m e n t of t h e 
h e a d a c h e s . 

On May 10, 1982 Dr. R e i l l y , a n e u r o l o g i c a l c o n s u l t a n t f o r 
S A I F , r e v i e w e d c l a i m a n t ' s f i l e and a u t h o r e d a memorandum i n which 
he o p i n e d t h a t c l a i m a n t ' s headaches a r e not r e l a t e d t o t h e 
myelogram. Dr. S t o l z b e r g , a n e u r o l o g i s t , examined c l a i m a n t on 
J u l y 8, 1982. He opined t h a t c l a i m a n t ' s headaches were u n r e l a t e d 
to t h e myelogram and were u n r e l a t e d t o h i s compensable i n j u r y . 
S A I F i s s u e d a p a r t i a l d e n i a l of m e d i c a l b e n e f i t s f o r t he headaches 
on August 3, 1982. On August 16, 1982 Dr. H i l l examined c l a i m a n t 
and r e p o r t e d t o Dr. R i c h a r d s , the t r e a t i n g d o c t o r , t h a t he was 
u n a b l e t o e x p l a i n c l a i m a n t ' s h e a d a c h e s . He s a i d i t would be v e r y 
u n u s u a l f o r a post-myelogram headache t o l a s t f i v e y e a r s . 

The R e f e r e e o v e r t u r n e d t h e d e n i a l . He s t a t e d "The a n a l o g i e s 
between t h i s m a t t e r and the h o l d i n g i n Bauman v. SA I F , 62 Or App 
323 ( 1 9 8 3 ) , seem p a t e n t l y o b v i o u s . " 
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The Supreme C o u r t a f f i r m e d the C o u r t of A p p e a l s i n Bauman v. 
S A I F , 295 Or 788 ( 1 9 8 3 ) . However, we do not b e l i e v e t h a t S A I F ' s 
p a r t i a l d e n i a l of c o n t i n u i n g m e d i c a l b e n e f i t s i s p r e c l u d e d by 
Bauman. I n Bauman, the i n s u r e r had a c c e p t e d a c l a i m and p a i d 
b e n e f i t s on i t f o r s e v e r a l y e a r s . \Then c l a i m a n t f i l e d an 
a g g r a v a t i o n c l a i m , the i n s u r e r backed up and d e n i e d t h e 
c o m p e n s a b i l i t y of the o r i g i n a l c l a i m . I n t h i s c a s e , S A I F i s n o t 
a t t e m p t i n g t o deny t h e c o m p e n s a b i l i t y of t h e o r i g i n a l c l a i m . I t 
i s m e r e l y a t t e m p t i n g t o deny the c o m p e n s a b i l i t y of m e d i c a l 
s e r v i c e s f o r a c o n d i t i o n which i t h a s r e a s o n t o b e l i e v e i s not 
c a u s a l l y r e l a t e d t o the compensable c l a i m . We do not b e l i e v e t h a t 
Bauman p r e c l u d e s p a r t i a l d e n i a l s f o r c o n t i n u i n g m e d i c a l s e r v i c e s 
w hich the i n s u r e r h a s r e a s o n t o b e l i e v e a r e not c a u s a l l y r e l a t e d 
t o t h e a c c e p t e d c l a i m . A c c o r d i n g l y , we f i n d t h a t S A I F i s not 
p r e c l u d e d by Bauman from denying i t s r e s p o n s i b l i t y f o r m e d i c a l 
s e r v i c e s f o r c l a i m a n t ' s h e a d a c h e s . 

On the m e r i t s , the e v i d e n c e i s overwhelming t h a t c l a i m a n t ' s 
h e a d a c h e s a r e u n r e l a t e d t o h i s compensable i n j u r y or i t s s e q u a l a e . 

The R e f e r e e ' s o r d e r d a t e d November 7, 1983 i s r e v e r s e d . 

Reviewed by Board Members L e w i s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Danner's o r d e r w h i c h h e l d 
t h a t t h e i n s u r e r had a c t e d p r o p e r l y i n o f f s e t t i n g a l l e g e d l y 
o v e r p a i d b e n e f i t s a g a i n s t c l a i m a n t ' s c u r r e n t permanent t o t a l 
d i s a b i l i t y payments. 

C l a i m a n t r e c e i v e d an award f o r permanent t o t a l d i s a b i l i t y 
b e n e f i t s by a D e t e r m i n a t i o n Order d a t e d J a n u a r y 22, 1982. 
B e g i n n i n g about F e b r u a r y 1, 1982, t h e i n s u r e r began making monthly 
payments toward c l a i m a n t ' s permanent t o t a l d i s a b i l i t y award i n t h e 
amount of $1,247.93. The i n s u r e r made e l e v e n monthly payments of 
t h a t amount. On J a n u a r y 27, 1983 the i n s u r e r s e n t the f o l l o w i n g 
l e t t e r t o c l a i m a n t : 

" I r e c e i v e d n o t i f i c a t i o n from the S t a t e o f 
Oregon R e t r o Reimbursement Department t h a t 
t h e permanent t o t a l d i s a b i l i t y b e n e f i t s 
p a i d t o you have been p a i d a t an i n c o r r e c t 
r a t e . 

" T h e r e f o r e , your c o r r e c t permanent t o t a l 
d i s a b i l i t y r a t e i s $1,073.14 a month. As 
you know, we have been p a y i n g you 
$1,247.93. T h i s h a s c a u s e d an overpayment 
of $174.79 per month f o r t h e l a s t 11 months 
f o r a t o t a l of $1,922.69. 

" I n o r d e r t o h e l p us r e c o v e r t h i s 
overpayment, we w i l l be d e d u c t i n g $73.14 
from your check u n t i l t h i s overpayment i s 
r e c o v e r e d . " -1068-

ORDER 

DUANE W. KRUGER, C l a i m a n t 
V e l u r e & B r u c e , C l a i m a n t ' s A t t o r n e y s 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s 

WCB 83-01690 
J u l y 12, 1984 
O r d e r on Re v i e w 

* * * 
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On F e b r u a r y 28, 1983 t h e i n s u r e r responded t o a Request f o r 
H e a r i n g f i l e d by c l a i m a n t t o p r o t e s t t h e o f f s e t . I t n o t ed t h a t i t 
was r e l y i n g on OAR 436-54-320 a s a u t h o r i t y a l l o w i n g i t t o t a k e an 
o f f s e t . 

On May 12, 1983 an a u d i t o r f o r t h e Workers' Compensation 
Department's Compliance D i v i s i o n wrote the employer, s t a t i n g : 
"You a r e e n t i t l e d t o r e c o v e r t h e overpayment i n r e t r o a c t i v e 
b e n e f i t s . Your r e c o v e r y of the overpayment, however, s h o u l d be i n 
amounts t h a t w i l l not c r e a t e economic burden on t h e c l a i m a n t . " 

The R e f e r e e r e l i e d on OAR 436-54-320 and h e l d t h a t t h e 
i n s u r e r a c t e d p r o p e r l y i n t a k i n g t h e o f f s e t . S i n c e t h e R e f e r e e 
i s s u e d h i s o r d e r , t h e C o u r t of A p p e a l s h a s i n v a l i d a t e d t h a t 
p o r t i o n of t h e r e g u l a t i o n which a l l o w s the i n s u r e r t o t a k e an 
o f f s e t w i t h o u t p r i o r a u t h o r i z a t i o n of t h e E v a l u a t i o n D i v i s i o n . 
F o r n e y v. Western S t a t e s Plywood, 66 Or App 155 ( 1 9 8 3 ) . The 
i n s u r e r a r g u e s , however, t h a t i t a c t e d w i t h the s u p e r v i s i o n o f t h e 
Department, so t h e o f f s e t s h o u l d be u p h e l d a s p r o p e r . 

I n Forney, the c o u r t r e f e r r e d to i t s d e c i s i o n s i n W i l s o n v. 
S A I F , 48 Or App 993 ( 1 9 8 0 ) , and H i c k s v. F r e d Meyer, I n c . , 57 Or 
App 68 ( 1 9 8 2 ) , i n which i t d i s a p p r o v e d of u n i l a t e r a l r e c o v e r y o f 
overpayments. I n W i l s o n , t h e p o l i c y u n d e r l y i n g the c o u r t ' s 
d e c i s i o n was: 

"The d e s i r a b i l i t y of m a i n t a i n i n g an o r d e r l y 
compensation p r o c e s s , w h e r e i n not o n l y 
amounts of awards but a l s o any d e d u c t i o n s 
t o be made from t h o s e awards a r e 
e s t a b l i s h e d by an a p p r o p r i a t e a c t i o n by t h e 
Board or i t s r e p r e s e n t a t i v e , r a t h e r t h a n by 
the u n i l a t e r a l d e c i s i o n o f a w o r k e r s ' 
compensation c a r r i e r . " 48 Or App a t 997. 

T h e r e i s no i n d i c a t i o n t h a t the i n s u r e r r e c e i v e d any k i n d o f 
a u t h o r i z a t i o n f o r t a k i n g an o f f s e t p r i o r t o t h e Compliance 
D i v i s i o n ' s l e t t e r of May 12, 1983. A c c o r d i n g l y , any o f f s e t t a k e n 
p r i o r t o t h a t d a t e i s i n v a l i d . The o f f s e t s t a k e n f o r s u b s e q u e n t 
months a r e more t r o u b l i n g . The i n s u r e r d i d have a u t h o r i z a t i o n 
from a d i v i s i o n of the Workers' Compensation Department t o t a k e an 
o f f s e t . T h i s s a t i s f i e s t h e c o u r t ' s c o n c e r n e x p r e s s e d i n W i l s o n 
and i m p l i e d i n F o rney t h a t an o r d e r l y compensation s y s t e m r e q u i r e s 
e x t e r n a l a p p r o v a l b e f o r e an i n s u r e r may b e g i n d e d u c t i n g an 
o f f s e t . The problem w i t h t h i s t y p e of a u t h o r i z a t i o n i s t h a t i t 
does not i n f o r m c l a i m a n t t h a t he h a s a r i g h t t o c o n t e s t t h e o f f s e t 
a t a h e a r i n g . I n a s i m i l a r c o n t e x t , the C o u r t of A p p e a l s has s a i d 
t h a t t e r m i n a t i o n of temporary t o t a l d i s a b i l i t y b e n e f i t s f o r 
f a i l u r e t o appear a t an independent m e d i c a l e x a m i n a t i o n may o n l y 
be u n d e r t a k e n i f : ( 1 ) t h e i n s u r e r n o t i f i e s t h e c l a i m a n t i t has 
r e q u e s t e d a u t h o r i z a t i o n t o suspend b e n e f i t s ; ( 2 ) t h e i n s u r e r g i v e s 
c l a i m a n t n o t i c e o f t h e b a s i s f o r s u s p e n d i n g t h o s e b e n e f i t s ; and 
( 3 ) t h e c l a i m a n t i s n o t i f i e d o f an o p p o r t u n i t y t o r e s p o n d . C a r r 
v. S A I F , 65 Or App 110, 124 ( 1 9 8 3 ) . The p r o t e c t e d i n t e r e s t i n 
C a r r i s s i m i l a r t o the p r o t e c t e d i n t e r e s t i n t h i s c a s e . We f i n d 
t h a t r e d u c t i o n o f b e n e f i t s i n t h i s s i t u a t i o n r e q u i r e s s t e p s 
s i m i l a r t o t h o s e o u t l i n e d by t h e C a r r c o u r t . The i n s u r e r a c t u a l l y 
began t a k i n g an o f f s e t p r i o r t o r e c e i v i n g a u t h o r i z a t i o n . I t 
i n f ormed c l a i m a n t of the b a s i s f o r t h e o f f s e t but d i d not n o t i f y 
c l a i m a n t he had an o p p o r t u n i t y t o respond or t o c o n t e s t the 
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o f f s e t . A c c o r d i n g l y , we h o l d t h a t t h e i n s u r e r i m p r o p e r l y r e d u c e d 
c l a i m a n t ' s monthly b e n e f i t s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 20, 1983 i s r e v e r s e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $650 f o r s e r v i c e s on Board r e v i e w , 
p a y a b l e by t h e i n s u r e r . 

Reviewed by Board Members F e r r i s and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
R e f e r e e H o w e l l ' s o r d e r which o r d e r e d i t t o a c c e p t and pay f o r 
m e d i c a l t r e a t m e n t of c l a i m a n t ' s neck, upper back and b i l a t e r a l 
s h o u l d e r c o n d i t i o n i n c o n n e c t i o n w i t h c l a i m a n t ' s J a n u a r y 5, 1972 
a c c e p t e d i n d u s t r i a l i n j u r y . C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f 
t h a t p o r t i o n of t h e R e f e r e e ' s o r d e r which, i n e f f e c t , d e t e r m i n e d 
t h a t c l a i m a n t ' s c u r r e n t c e r v i c a l problems were a t t r i b u t a b l e t o 
c l a i m a n t ' s 1972 i n j u r y , a s opposed to a more r e c e n t i n d u s t r i a l 
i n j u r y which o c c u r r e d on December 18, 1978. The i s s u e s on r e v i e w 
a r e the c o m p e n s a b i l i t y of c l a i m a n t ' s c u r r e n t c e r v i c a l c o n d i t i o n 
and, assuming t h i s c o n d i t i o n i s o t h e r w i s e compensable, whether 
S A I F s h o u l d be r e q u i r e d t o p r o c e s s t h e c l a i m under t h e 1972 i n j u r y 
o r , i n s t e a d , under t h e 1978 i n j u r y c l a i m . 

C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d w i t h r e g a r d t o t h e 
1972 c l a i m . By an o r d e r d a t e d March 17, 1983, t h e Board r e f e r r e d 
c l a i m a n t ' s r e q u e s t f o r own motion r e l i e f i n c o n n e c t i o n w i t h t h e 
1972 i n j u r y c l a i m t o t h e H e a r i n g s D i v i s i o n f o r c o n s o l i d a t i o n w i t h 
c l a i m a n t ' s pending h e a r i n g r e q u e s t s h e r e i n . I n a d d i t i o n t o 
e n t e r i n g h i s o r d e r p u r s u a n t t o ORS 656.289, a d d r e s s i n g t h o s e 
i s s u e s p r o p e r l y b e f o r e him, i n c l u d i n g c l a i m a n t ' s e n t i t l e m e n t t o 
m e d i c a l s e r v i c e s p u r s u a n t t o ORS 656.245 i n c o n n e c t i o n w i t h t h e 
1972 c l a i m , t h e R e f e r e e made a recommendation t o t h e Board 
c o n c e r n i n g c l a i m a n t ' s r e q u e s t f o r own motion r e l i e f . The Board 
h a s t h i s day i s s u e d a s e p a r a t e o r d e r i n Own Motion No. 82-0160M 
a d d r e s s i n g the i s s u e s a r i s i n g under ORS 656.278. 

On our de novo r e v i e w of the r e c o r d , we a g r e e w i t h t h e 
R e f e r e e ' s d e t e r m i n a t i o n c o n c e r n i n g t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s c u r r e n t c e r v i c a l problems, a s w e l l a s h i s d e t e r m i n a t i o n 
t h a t t h e s e problems a r e a t t r i b u t a b l e t o c l a i m a n t ' s 1972 i n j u r y . 
A c c o r d i n g l y , we a f f i r m and adopt t h e R e f e r e e ' s w e l l - r e a s o n e d o r d e r . 

The R e f e r e e ' s o r d e r d a t e d August 8, 1983 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $500 f o r s e r v i c e s on Board r e v i e w . 

WILBUR A. LEWIS, C l a i m a n t 
E v o h l Mai agon, C l a i m a n t ' s A t t o r n e y 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s 

WCB 82-09923 & 82-09922 
J u l y 12, 1984 
O r d e r on R e v i e w 

ORDER 
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N E I L D. MALONEY, C l a i m a n t 
E v o h l Malagon, C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 82-11178 
J u l y 12, 1984 
O r d e r on Re v i e w 

Reviewed by Board Members B a r n e s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e B a k e r ' s o r d e r w h i c h 
u p h e l d t h e S A I F C o r p o r a t i o n ' s p a r t i a l d e n i a l of m e d i c a l s e r v i c e s 
f o r w e i g h t l o s s . 

C l a i m a n t s u s t a i n e d a compensable l e f t l e g i n j u r y i n A p r i l o f 
1977. At t h a t time c l a i m a n t weighed about 345 pounds. C l a i m a n t 
s u b s e q u e n t l y reduced h i s weight t o about 225 pounds. C l a i m a n t ' s 
d o c t o r s have applauded t h i s weight l o s s and noted a c o r r e s p o n d i n g 
r e d u c t i o n i n c l a i m a n t ' s l e g symptoms and improvement i n c l a i m a n t ' 
l e g f u n c t i o n . The d o c t o r s o p i n e , however, t h a t f u r t h e r w e i g h t 
l o s s i s n e c e s s a r y t o r e d u c e c l a i m a n t ' s l e g symptoms and improve 
h i s l e g f u n c t i o n even more. 

C l a i m a n t a d m i t s t h a t h i s o b e s i t y p r e e x i s t e d h i s compensable 
i n j u r y and was not c a u s e d or worsened by t h a t i n j u r y . C l a i m a n t 
n e v e r t h e l e s s a r g u e s t h a t ORS 656.245 mandates t h a t t h e w o r k e r s ' 
c o m pensation s y s t e m s h o u l d pay f o r m e d i c a l t r e a t m e n t o f h i s 
o b e s i t y . We c o n s i d e r e d and r e j e c t e d a l l o f c l a i m a n t ' s arguments 
f o r t h a t p r o p o s i t i o n i n Mark G. B l a n c h a r d , 34 Van N a t t a 1660 
( 1 9 8 2 ) , w i t h one e x c e p t i o n . 

C l a i m a n t a r g u e s t h a t t h e subsequent Supreme C o u r t d e c i s i o n i 
N e l s o n v. E B I , 296 Or 246 ( 1 9 8 4 ) , i s i n c o n s i s t e n t w i t h our 
d e c i s i o n i n B l a n c h a r d . C l a i m a n t r e a s o n s t h a t , i f i t i s 
a p p r o p r i a t e t o r e d u c e a permanent d i s a b i l i t y award b e c a u s e o f 
u n r e a s o n a b l e f a i l u r e t o f o l l o w a weight l o s s program, whic h 
c l a i m a n t r e a d s N e l s o n a s h o l d i n g , t h e n i t i s a l s o a p p r o p r i a t e t o 
p r o v i d e compensation i n the form o f m e d i c a l s e r v i c e s f o r w e i g h t 
l o s s which a r e needed t o reduce t h e e x t e n t of a c l a i m a n t ' s 
d i s a b i l i t y . The f l a w i n t h a t r e a s o n i n g i s r e a d i l y a p p a r e n t . 
T h e r e a r e dozens of c a s e s i n which i t h a s been found t h a t t h e 
c l a i m a n t ' s o v e r a l l p h y s i c a l impairment c o n s i s t s of a compensable 
component and a noncompensable component. C l a i m a n t ' s p o s i t i o n i n 
t h a t k i n d of s i t u a t i o n , c a r r i e d t o i t s l o g i c a l c o n c l u s i o n , would 
be t h a t t h e w o r k e r s ' compensation system would a l w a y s have t o 
p r o v i d e m e d i c a l t r e a t m e n t f o r both t h e compensable and 
noncompensable problems. That i s not what ORS 656.245(1) s a y s ; 
t h a t s t a t u t e r e q u i r e s o n l y m e d i c a l t r e a t m e n t " f o r c o n d i t i o n s 
r e s u l t i n g from the [ c o m p e n s a b l e ] i n j u r y . " ( Emphasis added.) 
C l a i m a n t ' s o b e s i t y d i d not " r e s u l t from" h i s compensable l e g 
i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 23, 1983 i s a f f i r m e d . 
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LORETA E. PARKER, C l a i m a n t 
G r e e n , e t a l . , C l a i m a n t ' s A t t o r n e y s 
M i l l e r , e t a l . , D e f e n s e A t t o r n e y s 

WCB 83-04072 
J u l y 12, 1984 
O r d e r on Revie w 

Reviewed by Board Members F e r r i s and L e w i s . 

The s e l f - i n s u r e d employer, P o r t l a n d P u b l i c S c h o o l s , r e q u e s t s 
r e v i e w of R e f e r e e Gemmell's o r d e r which s e t a s i d e i t s A p r i l 11, 
1983 d e n i a l . The i s s u e f o r r e v i e w i s whether c l a i m a n t ' s March 10, 
1983 i n j u r y a r o s e out of and i n t h e c o u r s e of h e r employment. 

The M u l t i p l e S c l e r o s i s S o c i e t y ' s (MS S o c i e t y ) Read-A-Thon 
program i s a c h a r i t a b l e f u n d - r a i s i n g program o f f e r e d t o c h i l d r e n 
t h r o u g h t h e s c h o o l system. As the R e f e r e e e x p l a i n e d , t h e program 
works a s f o l l o w s : 

"[An MS S o c i e t y fund r a i s i n g c o o r d i n a t o r ] 
i n t r o d u c e s t h e program t o t h e s c h o o l 
s y s t e m s by a t t e n d i n g a meeting of media 
s p e c i a l i s t s a t t h e s c h o o l d i s t r i c t and 
p r e s e n t i n g h e r program t o them. The media 
s p e c i a l i s t s then have a c h o i c e as t o 
whether t o make the program and m a t e r i a l s 
a v a i l a b l e a t t h e i r s c h o o l s . The program 
m a t e r i a l s i n c l u d e a f i l m t o be shown t o t h e 
s t u d e n t s , a b r o c h u r e and sponsor l i s t , and 
r e g i s t r a t i o n c a r d s . The s t u d e n t s a r e shown 
t h e f i l m and g i v e n t h e m a t e r i a l s . I t i s 
t h e n up t o them t o go out and f i n d s p o n s o r s 
who w i l l p ledge money f o r each book t h a t 
the s t u d e n t r e a d s . The s t u d e n t c o l l e c t s 
t h e money and sends i t d i r e c t l y t o MS. The 
s t u d e n t r e t u r n s h i s r e g i s t r a t i o n c a r d t o 
t h e t e a c h e r who m a i l s i t t o MS. P r i z e s a r e 
awarded by MS. E v e r y p a r t i c i p a t i n g s t u d e n t 
r e c e i v e s a c e r t i f i c a t e , a p a t c h and a 
coupon f o r a McDonald's hamburger. P r i z e s 
f o r r e a d i n g g i v e n numbers of books a r e 
p r o v i d e d by both McDonald's and MS. The 
b r o c h u r e and sponsor l i s t b e a r s t h e 
McDonald's logo (and the A l a s k a A i r l i n e s 
l o g o ) and r e f e r s t o t h e p r i z e s s u p p l i e d by 
McDonald's." 

P o r t l a n d P u b l i c S c h o o l s ' o f f i c i a l p o l i c y w i t h r e s p e c t t o t h e 
Read-A-Thon program i s as f o l l o w s : 

"Board P o l i c y 320.21 s t a t e s t h a t t h e o n l y 
o f f i c i a l s c h o o l c h a r i t a b l e d r i v e i s t h e 
U n i t e d Good Ne i g h b o r s . T h e r e f o r e , s t u d e n t 
p a r t i c i p a t i o n i n [ t h e Read-A-Thon program] 
must be l i m i t e d t o v o l u n t a r y a c t i o n s by 
s c h o o l s t a f f and s t u d e n t s . A c t i v i t i e s i n 
t h e s e d r i v e s must t a k e p l a c e o u t s i d e o f 
i n s t r u c t i o n a l time ( i . e . , l u n c h h o u r s or 
a f t e r s c h o o l ) . Any s t u d e n t meetings must 
o c c u r d u r i n g t h e s e t i m e s and s t a f f 
p a r t i c i p a t i o n must be v o l u n t a r y . " 
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C l a i m a n t i s employed as a s i x t h grade s c h o o l t e a c h e r a t 
S e l l w o o d Middle S c h o o l ( S e l l w o o d ) . Sometime b e f o r e March 10, 
1983, t h e Read-A-Thon program was p r e s e n t e d t o c l a i m a n t and 
s e v e r a l o t h e r t e a c h e r s a t S e l l w o o d . The t e a c h e r s a g r e e d t o 
p r e s e n t t h e program t o t h e i r s t u d e n t s . 

Near t h e end of t h e s c h o o l day on March 10, 1983, c l a i m a n t 
showed t h e Read-A-Thon f i l m t o h e r s t u d e n t s . A f t e r v i e w i n g t h e 
f i l m , c l a i m a n t r e a l i z e d t h a t she d i d not have enough b r o c h u r e s and 
r e g i s t r a t i o n c a r d s f o r h e r s t u d e n t s . C l a i m a n t d i s c u s s e d t h i s 
problem w i t h Ms. Rosenbaum, a n o t h e r t e a c h e r . Both c l a i m a n t and 
Ms. Rosenbaum assumed t h a t s i n c e McDonald's was a s p o n s o r o f t h e 
program, a d d i t i o n a l program m a t e r i a l s were a v a i l a b l e a t any l o c a l 
McDonald's r e s t a u r a n t . C l a i m a n t wanted t h e m a t e r i a l s b e f o r e t h e 
weekend a s she f e l t t h a t h e r s t u d e n t s ' e n t h u s i a s m was h i g h and 
t h e y c o u l d f i n d s p o n s o r s d u r i n g the weekend. C l a i m a n t informed 
Ms. Rosenbaum t h a t she would s t o p a t a McDonald's and g e t t h e 
m a t e r i a l s . 

C l a i m a n t t h e r e a f t e r went home, mowed h e r lawn and a t e 
d i n n e r . C l a i m a n t d e c i d e d t h a t i t would be more c o n v e n i e n t f o r h e r 
t o s t o p a t t h e McDonald's ne a r t h e Clackamas Town C e n t e r a s she 
had some p e r s o n a l b u s i n e s s t o conduct a t a Meier & F r a n k s t o r e 
l o c a t e d i n t h a t shopping m a l l . C l a i m a n t , u s i n g h e r own 
a u t o m o b i l e , then drove t o Meier & F r a n k . A f t e r c o m p l e t i n g h e r 
b u s i n e s s , c l a i m a n t drove t o a nearby McDonald's and p a r k e d i n i t s 
p a r k i n g l o t . As c l a i m a n t got out of h e r c a r and s t a r t e d w a l k i n g 
toward t h e e n t r a n c e , she f e l l and broke h e r l e f t f o o t . D e s p i t e 
h e r i n j u r y , c l a i m a n t went i n t o the r e s t a u r a n t . No one i n t h e 
r e s t a u r a n t knew a n y t h i n g about the Read-A-Thon program o r 
m a t e r i a l s . 

S h i r l e y Morgan, Ma r k e t i n g C o o r d i n a t o r f o r McDonald's, 
t e s t i f i e d a t t h e h e a r i n g t h a t the McDonald's C o r p o r a t i o n ' s o n l y 
i n v o l v e m e n t w i t h t h e Read-A-Thon program was t h a t o f a s p o n s o r , 
and t h a t i t was t h e MS S o c i e t y ' s r e s p o n s i b i l i t y t o p r o v i d e 
m a t e r i a l s and a n y t h i n g e l s e n e c e s s a r y f o r the program through i t s 
own o f f i c e . 

A c l a i m was f i l e d on March 17, 1983, and d e n i e d by t h e 
employer on A p r i l 11, 1983. 

C a r l P i a c e n t i n i , S u p e r v i s i n g P r i n c i p a l a t S e l l w o o d , t e s t i f i e d 
a t t h e h e a r i n g . Mr. P i a c e n t i n i s t a t e d t h a t any i n v o l v e m e n t w i t h 
t h e Read-A-Thon program was p u r e l y v o l u n t a r y on the p a r t o f t h e 
s t u d e n t s and t h e i r t e a c h e r s . He t e s t i f i e d t h a t c l a i m a n t n e i t h e r 
a s k e d h i s p e r m i s s i o n nor informed him t h a t she was g o i n g t o 
McDonald's f o r program m a t e r i a l s . Mr. P i a c e n t i n i s t a t e d t h a t 
p e r m i s s i o n would not have been g r a n t e d had i t been r e q u e s t e d , and 
t h a t c l a i m a n t was not p a i d f o r h e r time or m i l e a g e . He t e s t i f i e d 
t h a t t h e employment c o n t r a c t i n e f f e c t between t h e t e a c h e r s and 
t h e s c h o o l o n l y gave the employer the r i g h t t o r e q u i r e t e a c h e r s t o 
r e p o r t t o t h e i r t e a c h i n g s t a t i o n s 15 minutes p r i o r t o t h e i r 
c l a s s e s , t o remain f o r 15 mintues a f t e r f i n i s h i n g t h e i r c l a s s e s 
and t o a t t e n d not more than two e v e n i n g meetings p e r y e a r . Mr. 
P i a c e n t i n i a l s o s t a t e d t h a t the o n l y t e a c h e r s a u t h o r i z e d f o r 
a f t e r - h o u r s t r i p s were p h y s i c a l e d u c a t i o n and i n d u s t r i a l a r t s 
i n s t r u c t o r s f o r t h e p u r poses of p i c k i n g up a t h l e t i c equipment 
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and/or s u p p l i e s f o r shop c l a s s e s , e t c . M i l e a g e i s p a i d f o r s u c h 
a u t h o r i z e d t r i p s . 

Based on Rogers v. S A I F , 289 Or 633 ( 1 9 8 0 ) , and J o r d a n v. 
Western E l e c t r i c , 1 Or App 441 ( 1 9 7 0 ) , t h e R e f e r e e c o n c l u d e d t h a t 
t h e c l a i m was compensable. We d i s a g r e e . 

The c o u r t i n Rogers v. S A I F , s u p r a , adopted t h e u n i t a r y 
" w o r k - c o n n e c t i o n " approach t o q u e s t i o n s i n v o l v i n g c o u r s e and scope 
o f employment. T h i s t e s t s e t s f o r t h t h e u l t i m a t e i n q u i r y a s 
b e i n g : " I s t h e r e l a t i o n s h i p between t h e i n j u r y and t h e employment 
s u f f i c i e n t t h a t the i n j u r y s h o u l d be compensable?" 289 Or a t 
642. However, t h e r e e x i s t s no d e f i n i t e f o r m u l a which can be 
r e l i e d on t o d e t e r m i n e whether an employe h a s been i n j u r e d i n t h e 
c o u r s e of employment i n any g i v e n c a s e . Hansen v. S A I F , 28 Or App 
263, 265 ( 1 9 7 7 ) . 

The R e f e r e e a p p l i e d t h e t e s t s s e t f o r t h i n J o r d a n v. We s t e r n 
E l e c t r i c , s u p r a , f o r r e s o l v i n g q u e s t i o n s i n v o l v i n g c o u r s e of 
employment and found t h a t a l l but two of t h e J o r d a n f a c t o r s were 
s a t i s f i e d i n t h i s c a s e ; c l a i m a n t was not p a i d f o r h e r t r i p t o 
McDonald's and the a c t i v i t y d i d not o c c u r on t he e m p l o y e r ' s 
p r e m i s e s . U n l i k e t h e R e f e r e e , we f i n d t h a t v i r t u a l l y none o f t h e 
J o r d a n c r i t e r i a have been s a t i s f i e d i n t h i s c a s e . 

We a g r e e w i t h t h e R e f e r e e t h a t c l a i m a n t ' s i n j u r y c l e a r l y d i d 
not o c c u r on h e r employer's p r e m i s e s , and t h e r e i s no q u e s t i o n 
t h a t she was not p a i d f o r h e r time or m i l e a g e . However, we do not 
f i n d t h a t t h e employer d i r e c t e d or a c q u i e s c e d i n t h e a c t i v i t y . 
The c l a i m a n t d i d not r e q u e s t p e r m i s s i o n f o r h e r t r i p t o McDonald's 
or i n f o r m h e r employer about i t , and t h e r e i s no " p a s t p r a c t i c e " 
r e l a t i v e t o su c h t r i p s from which a c q u i e s c e n c e c o u l d be i n f e r r e d . 
The e v i d e n c e i s a l s o c o n v i n c i n g t h a t c l a i m a n t ' s a c t i v i t y was not 
co n t e m p l a t e d by h e r employer. Although p e r m i t t e d by t h e employer, 
t h e Read-A-Thon program was p u r e l y v o l u n t a r y i n n a t u r e . I n f a c t , 
t h e employer p o s t e d a memorandum s e t t i n g f o r t h t h i s o f f i c i a l 
p o l i c y on t h e s c h o o l b u l l e t i n b o ard. A d d i t i o n a l l y , t h e r e was a 
p e r s o n a l element t o c l a i m a n t ' s t r i p a s she was t r a n s a c t i n g some 
p r i v a t e b u s i n e s s a t Meier & Frank b e f o r e going t o McDonald's. 
Thus, we f i n d t h a t c l a i m a n t h a s s a t i s f i e d v i r t u a l l y none of t h e 
t e s t s s e t f o r t h i n J o r d a n v. Western E l e c t r i c , s u p r a . 

Although t h e r e l a t i o n s h i p i s not p e r f e c t , t h i s c a s e a p p e a r s 
s i m i l a r t o t h e d u a l purpose t r i p r u l e s e t f o r t h i n Gumbrecht v . 
SAI F , 21 Or App 389, 392-93 ( 1 9 7 5 ) . The d u a l purpose t r i p r u l e 
i s , i n t u r n , one of the many s u b s i d i a r i e s o f t h e going and coming 
r u l e , which s t a t e s t h a t i n j u r e s s u s t a i n e d by employes when g o i n g 
t o and coming from t h e i r r e g u l a r p l a c e of work a r e not i n j u r i e s 
which a r i s e out o f and i n the c o u r s e of employment. Gumbrecht v. 
S A I F , s u p r a , 21 Or App a t 392. 

The d u a l purpose t r i p r u l e , however, does not a i d c l a i m a n t 
b e c a u s e c l a i m a n t ' s t r i p t o McDonald's d i d not a r i s e out o f 
c l a i m a n t ' s employment. C l a i m a n t was not i n s t r u c t e d by h e r 
employer t o make a t r i p t o McDonald's, and she n e v e r r e q u e s t e d 
p e r m i s s i o n t o do s o . Nor was c l a i m a n t r e q u i r e d by h e r employment 
to make s u c h a t r i p . I n o t h e r c a s e s i n v o l v i n g d u a l purpose t r i p s , 
t h e r e was a t l e a s t some e x p r e s s or i m p l i e d a u t h o r i z a t i o n by t h e 
employer f o r the t r i p , or a t l e a s t some c o n t e n t i o n t h a t t h e r e was 
some type o f c o n t r o l e x e r c i s e d by t h e employer. Gumbrecht v. S A I F , 
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s u p r a ; R o s e n c r a n t z v. I n s u r a n c e S e r v i c e , 2 Or App 225 ( 1 9 7 0 ) ; 
James A. T a y l o r , 29 Van N a t t a 847 ( 1 9 8 0 ) . A l l t h e s e e l e m e n t s a r e 
m i s s i n g i n t h e c u r r e n t c a s e . 

S i n c e one of the b e n e f i t s of t h e Read-A-Thon program was t o 
encourage r e a d i n g , and s i n c e e d u c a t i o n was t h e e mployer's 
" b u s i n e s s , " t h e R e f e r e e found c l a i m a n t ' s a c t i v i t y t o have been 
b e n e f i c i a l t o t h e employer. I n i t s b r i e f t o t h e R e f e r e e , t h e 
employer concedes t h a t had c l a i m a n t ' s t r i p been a u t h o r i z e d o r 
r e q u i r e d by t h e employer, c l a i m a n t ' s i n j u r y would be compensable. 
S i m i l a r l y , i f c l a i m a n t had been an i n d u s t r i a l a r t s i n s t r u c t o r 
i n j u r e d w h i l e p i c k i n g up c l a s s m a t e r i a l s , t h e employer a g r e e s t h a t 
s u c h a c l a i m would a l s o be compensable. However, t h e employer 
a r g u e s t h a t i n c a s e s where an employe i s p e r f o r m i n g s e v e r a l 
p e r s o n a l e r r a n d s and i s i n j u r e d w h i l e a l s o p e r f o r m i n g some a c t 
which b e t t e r e n a b l e s him or h e r t o p e r f o r m h i s employment d u t i e s , 
t h e i n j u r y i s not compensable. The employer s t a t e s : 

" T h i s c o u l d be v i r t u a l l y a n y t h i n g from 
p i c k i n g up a s p e c i f i c book t h a t the t e a c h e r 
f e e l s would be i n t e r e s t i n g t o h i s / h e r 
c l a s s , t a k i n g photographs w h i l e on v a c a t i o n 
w i t h t h e thought of showing them t o h i s / h e r 
c l a s s when he/she r e t u r n s , or even the 
c u t t i n g out of p i c t u r e s from a magazine a t 
home w i t h the i n t e n t o f making a c o l l a g e , 

The employer r e f e r s t o such s i t u a t i o n s as t h e " l i t t l e t r i p 
d o c t r i n e " and a r g u e s t h a t i n j u r i e s which o c c u r d u r i n g t h e c o u r s e 
of s u c h t r i p s or a c t i v i t i e s a r e not compensable. We a g r e e . The 
f a c t t h a t an employe, d u r i n g h i s o f f - d u t y h o u r s , may be p e r f o r m i n g 
some a c t which b e t t e r e n a b l e s him t o f u n c t i o n a s an employe o r 
enhances h i s v a l u e as an employe i s not s u f f i c i e n t by i t s e l f t o 
make an i n j u r y o c c u r r i n g d u r i n g t h e c o u r s e of such a c t i v i t y 
compensable. See Haugen v. S A I F , 37 Or App 601 ( 1 9 7 8 ) . Although 
i t i s t r u e t h a t t h e r e may have been some p e r i p h e r a l b e n e f i t t o t h e 
employer by c l a i m a n t ' s s t o p a t McDonald's, we f i n d t h a t t h i s 
a c t i o n by c l a i m a n t was performed more out of h e r p r o f e s s i o n a l 
i n t e r e s t s t h a n any i n t e n t t o b e n e f i t t h e employer. 

Based on a l l t h e above, we c o n c l u d e t h a t c l a i m a n t d i d not 
s u s t a i n any i n j u r y which a r o s e out of and i n t h e c o u r s e o f h e r 
employment. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 14, 1983 i s r e v e r s e d . The 
e m p l o y e r ' s d e n i a l d a t e d A p r i l 11, 1983 i s r e i n s t a t e d and a f f i r m e d . 

CHARLES D. CAMPBELL, C l a i m a n t WCB 83-03564 
D a v i d F o r c e , C l a i m a n t ' s A t t o r n e y J u l y 16, 1984 
A . J . M o r r i s , A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

On May 23, 1984 the Board a b a t e d i t s Order on Review d a t e d 
A p r i l 25, 1984, so t h a t c l a i m a n t ' s a t t o r n e y would have s u f f i c i e n t 
t ime t o r e v i e w the o r d e r and a d v i s e h i s c l i e n t . C l a i m a n t ' s 
a t t o r n e y o r i g i n a l l y d i d not r e c e i v e a copy of t h e Board's Order on 
Review. 
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Having g i v e n c l a i m a n t ' s a t t o r n e y s u f f i c i e n t time t o r e v i e w 
t h e o r d e r and c l a i m a n t ' s a t t o r n e y h a v i n g n o t i f i e d t h e Board t h a t 
he does not w i s h t o r e q u e s t r e c o n s i d e r a t i o n by t he Board, t h e 
Board h e r e b y r e p u b l i s h e s i t s o r d e r d a t e d A p r i l 25, 1984. A p p e a l 
r i g h t s b e g i n t o run a s of the d a t e of t h i s o r d e r . 

I T I S SO ORDERED. 

JOSE LOPEZ BRICENO, C l a i m a n t WCB 83-01697 & 83-01982 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s J u l y 16, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r D e n y i n g R e q u e s t t o D i s m i s s 

The Board h a s r e c e i v e d r e s p o n d e n t , Northwest Farm Bureau's 
motion t o d i s m i s s c l a i m a n t ' s r e q u e s t f o r Board r e v i e w on t h e 
grounds c l a i m a n t h a s not f i l e d an a p p e l l a n t ' s b r i e f . 

T here i s no r e q u i r e m e n t i n t he w o r k e r s ' compensation law o r 
t h e Board r u l e s t h a t a b r i e f must be f i l e d by a p p e l l a n t o r 
re s p o n d e n t b e f o r e t h e Board w i l l r e v i e w t h e c a s e . ORS 
6 5 6 . 2 9 5 ( 5 ) . W h i l e b r i e f s a r e a s i g n i f i c a n t a i d i n t h e r e v i e w 
p r o c e s s , f a i l u r e t o f i l e a b r i e f i s not grounds f o r d i s m i s s a l o f a 
r e q u e s t f o r r e v i e w . The r e q u e s t f o r d i s m i s s a l h e r e b y i s d e n i e d . 

The r e s p o n d e n t , Northwest Farm Bureau, i s g r a n t e d 20 days 
from t h e d a t e of t h i s o r d e r i n which t o f i l e i t s r e s p o n d e n t s b r i e f . 

I T I S SO ORDERED. 

C l a i m a n t r e q u e s t s r e v i e w of our Order on Remand i n t h i s c a s e , 
d a t e d June 18, 1984 which d e n i e d h i s motion f o r an award o f 
a d d i t i o n a l a t t o r n e y ' s f e e s . 

We have no a u t h o r i t y t o award an a d d i t i o n a l a t t o r n e y f e e ov e r 
t h a t awarded by t h e c o u r t u n l e s s o r d e r e d t o do so by c o u r t o r d e r . 
F o r t h a t r e a s o n , we adhere t o our June 18, 1984 o r d e r . 

I T I S SO ORDERED. 

Reviewed by Board Members F e r r i s and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e P e t e r s o n ' s 
o r d e r which s e t a s i d e i t s J a n u a r y 5, 1983 a g g r a v a t i o n c l a i m 
d e n i a l , a d m i t t e d t h e J a n u a r y 12, 1983 r e p o r t of Dr. White o v e r 
S A I F ' s o b j e c t i o n t h a t t h e r e p o r t was s u b m i t t e d i n v i o l a t i o n o f t h e 
t e n day r u l e c o n t a i n e d i n OAR 4 3 6 - 8 3 - 4 0 0 ( 3 ) , and a s s e s s e d a 25% 
p e n a l t y a g a i n s t S A I F f o r u n r e a s o n a b l e d e n i a l . S A I F c o n t e n d s t h a t 
t h e R e f e r e e e r r e d on a l l c o u n t s . 

RONALD W. MOGLIOTTI, C l a i m a n t 
D e n n i s H. H e n n i n g e r , C l a i m a n t ' s A t t o r n e y 
K e i t h D. S k e l t o n , D e f e n s e A t t o r n e y 

WCB 81-10963 
J u l y 16, 1984 
O r d e r on R e c o n s i d e r a t i o n 

TILLMAN E . P R I C E , C l a i m a n t 
D a v i d B l u n t , C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 83-00575 
J u l y 16, 1984 
O r d e r on Revi e w 

We adopt t h e R e f e r e e ' s f i n d i n g s of f a c t a s our own. 
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With r e g a r d t o t h e q u e s t i o n s c o n c e r n i n g c o m p e n s a b i l i t y and 
t h e a d m i s s i o n of Dr. White's r e p o r t d a t e d J a n u a r y 12, 1983, we 
a f f i r m t h o s e p o r t i o n s of the R e f e r e e ' s o r d e r r e l e v a n t t o t h e s e 
i s s u e s . 

With r e g a r d t o the q u e s t i o n of the p e n a l t y a s s e s s e d by t h e 
R e f e r e e f o r u n r e a s o n a b l e d e n i a l , we r e v e r s e . 

C l a i m a n t ' s March 9, 1979 i n j u r y c l a i m was o r i g i n a l l y c l o s e d 
by D e t e r m i n a t i o n Order of September 11, 1980. C l a i m a n t was 
awarded temporary t o t a l d i s a b i l i t y b e n e f i t s from J u l y 23, 1979 
through J a n u a r y 13, 1980 and 10% (32°) u n s c h e d u l e d permanent 
p a r t i a l d i s a b i l i t y f o r i n j u r y t o t he low back. C l a i m a n t r e t u r n e d 
t o work and n o t h i n g f u r t h e r from a m e d i c a l s t a n d p o i n t was h e a r d 
from c l a i m a n t f o r o v e r two y e a r s . 

On December 10, 1982 S A I F r e c e i v e d a copy of a myelogram 
r e p o r t from Salem H o s p i t a l d a t e d November 16, 1982. The r e p o r t 
s t a t e d t h a t c l a i m a n t was s u f f e r i n g from a huge r e c u r r e n t h e r n i a t e d 
d i s c a t L 4 - 5 . Nothing was s a i d c o n c e r n i n g any p o s s i b l e r e l a t i o n 
of t h e h e r n i a t e d d i s c to c l a i m a n t ' s p r e v i o u s i n d u s t r i a l i n j u r y . 

S A I F a s k e d i t s n e u r o l o g i c a l c o n s u l t a n t , Dr. Brown, f o r an 
o p i n i o n on the i s s u e of c o m p e n s a b i l i t y . Although Dr. Brown's 
December 28, 1982 r e p o r t , a s noted by the R e f e r e e , was i n l a r g e 
p a r t a d i s c u s s i o n of why the c l a i m s h o u l d n e v e r have been o r d e r e d 
a c c e p t e d i n the f i r s t i n s t a n c e , Dr. Brown d i d s t a t e t h a t , a s t h e r e 
was no m e d i c a l e v i d e n c e r e l a t i n g c l a i m a n t ' s c u r r e n t l y h e r n i a t e d 
d i s c t o the e a r l i e r i n j u r y , the c l a i m s h o u l d be d e n i e d . 

On J a n u a r y 5, 1983 SAIF d e n i e d t h a t c l a i m a n t had s u f f e r e d a 
compensable a g g r a v a t i o n of h i s p r i o r i n d u s t r i a l i n j u r y . 

The o n l y i n f o r m a t i o n t h a t S A I F had i n i t s p o s s e s s i o n a t t h e 
time of i t s d e n i a l was the November 16, 1982 myelogram r e p o r t and 
Dr. Brown's r e p o r t of December 28, 1982. N e i t h e r r e p o r t even 
r e m o t e l y i n d i c a t e d t h a t the c l a i m was or might be compensable. 
S i n c e the t h e n a v a i l a b l e i n f o r m a t i o n f a i l e d t o i n d i c a t e t h a t t h e 
c l a i m was compensable, S A I F ' s subsequent d e n i a l , a l t h o u g h wrong, 
c o u l d not be s a i d t o be u n r e a s o n a b l e . G i n t e r v. Woodburn U n i t e d 
M e t h o d i s t Church, 62 Or App 118 ( 1 9 8 3 ) ; Mayes v. B o i s e C a s c a d e 
Corp., 46 Or App 333 ( 1 9 8 0 ) . Even though Dr. White's su b s e q u e n t 
r e p o r t d i d s t a t e t h a t t h e c l a i m was compensable, t h e two y e a r 
l a p s e of m e d i c a l t r e a t m e n t and Dr. Brown's r e p o r t were s t i l l 
s u f f i c i e n t t o r a i s e a r e a s o n a b l e doubt c o n c e r n i n g c o m p e n s a b i l i t y . 
Norgard v. R a w l i n s o n s , 30 Or App 999 ( 1 9 7 7 ) . The R e f e r e e ' s 
a s s e s s m e n t of a p e n a l t y a g a i n s t S A I F f o r u n r e a s o n a b l e d e n i a l i s , 
t h e r e f o r e , r e v e r s e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 19, 1980 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . Those p o r t i o n s o f the R e f e r e e ' s o r d e r 
which a s s e s s e d a p e n a l t y a g a i n s t SAIF i n the amount o f 25% o f t h e 
temporary t o t a l d i s a b i l t y due c l a i m a n t from c l a i m a n t ' s " f i r s t day 
of compensable time l o s s i n t he f a l l of 1982 t o and i n c l u d i n g May 
26, 1983," a r e r e v e r s e d . The remainder of t h e R e f e r e e ' s o r d e r i s 
a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded $50 f o r s e r v i c e s on 
Board r e v i e w , t o be p a i d by the S A I F C o r p o r a t i o n . 
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FREDERICK G. WEST, C l a i m a n t WCB 83-01504 
A l l e n & V i c k , C l a i m a n t ' s A t t o r n e y s J u l y 16, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e N i c h o l s ' o r d e r w h i c h h e l d 
t h a t : ( 1 ) a l t h o u g h c l a i m a n t proved t h a t h i s c h i r o p r a c t i c 
t r e a t m e n t s a r e r e l a t e d t o h i s compensable low back i n j u r y , he had 
not p r o v e d t h a t he was e n t i t l e d t o more t h a n f o u r c h i r o p r a c t i c 
t r e a t m e n t s per month; ( 2 ) c l a i m a n t must pay f o r Dr. Edward Moore's 
e x a m i n a t i o n b e c a u s e i t was conducted f o r t h e purpose of l i t i g a t i o n 
p r e p a r a t i o n ; and ( 3 ) the i n s u r e r was not r e q u i r e d t o i s s u e a 
f o r m a l d e n i a l f o r the m e d i c a l s e r v i c e s over and above f o u r 
c h i r o p r a c t i c t r e a t m e n t s per month. 

We a f f i r m the R e f e r e e ' s o r d e r w i t h t h e e x c e p t i o n o f t h e 
R e f e r e e ' s t h i r d h o l d i n g . We have h e l d t h a t , i n c a s e s s u c h a s t h i s 
where the i n s u r e r d e n i e s payment f o r what i t c o n s i d e r s t o be 
e x c e s s i v e m e d i c a l t r e a t m e n t , the i n s u r e r h a s t h e d u t y t o i s s u e a 
p r o p e r d e n i a l w i t h n o t i c e of h e a r i n g r i g h t s i n c o n n e c t i o n w i t h 
t h a t p o r t i o n of m e d i c a l c a r e which i s b e i n g d e n i e d . B i l l y J . 
Eubanks, 35 Van N a t t a 131 ( 1 9 8 3 ) . 

The e v e n t s i n t h i s c a s e , however, o c c u r r e d p r i o r t o our o r d e r 
i n B i l l y J . Eubanks, s u p r a . The i n s u r e r s e n t a l e t t e r t o t h e 
t r e a t i n g c h i r o p r a c t o r and c l a i m a n t s t a t i n g t h a t t r e a t m e n t beyond 
f o u r per month would not be p a i d , but the l e t t e r d i d not c o n t a i n 
t h e n o t i c e of h e a r i n g r i g h t s . N e v e r t h e l e s s , c l a i m a n t d i s c o v e r e d 
t h a t he was e n t i t l e d t o a h e a r i n g on the m e d i c a l t r e a t m e n t i s s u e , 
he r e q u e s t e d a h e a r i n g and the above h e a r i n g was h e l d . Even i f we 
were to d e t e r m i n e t h a t a p e n a l t y s h o u l d be a s s e s s e d f o r t h e 
i n s u r e r ' s f a i l u r e t o i s s u e a f o r m a l d e n i a l , we would be u n a b l e t o 
do so b e c a u s e , s i n c e we have de t e r m i n e d t h a t the i n s u r e r was not 
o b l i g a t e d t o pay f o r c h i r o p r a c t i c t r e a t m e n t s i n e x c e s s of f o u r p e r 
month, t h e r e a r e no o u t s t a n d i n g amounts due upon which t o a s s e s s a 
p e n a l t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 9, 1983 i s a f f i r m e d . 

DEWEY R. BEGLEY, C l a i m a n t 
E v o h l Mai agon, C l a i m a n t ' s A t t o r n e y 
B r i a n P o c o c k , D e f e n s e A t t o r n e y 

WCB 83-00588 
J u l y 18, 1984 
O r d e r on R e c o n s i d e r a t i o n 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n of t h e Board's Order on 
Review d a t e d June 21, 1984. 

The s u b s t a n t i v e i s s u e t h a t we r e s o l v e d a d v e r s e l y t o 
c l a i m a n t ' s p o s i t i o n i n v o l v e s a J a n u a r y 1983 p a r t i a l d e n i a l o f 
c o n t i n u i n g p s y c h i a t r i c t r e a t m e n t i n c o n n e c t i o n w i t h c l a i m a n t ' s 
J a n u a r y 1981 compensable back i n j u r y . C l a i m a n t a r g u e s on 
r e c o n s i d e r a t i o n : "The f a c t t h a t t h i s [ p s y c h i a t r i c ] c o n d i t i o n c a n 
be e x p e c t e d t o r e s o l v e i s not t h e same as p r o v i n g t h a t i t d i d 
r e s o l v e [by J a n u a r y 1 9 8 3 ] . " T h i s argument, i n our o p i n i o n , 
c o n f u s e s where the burden of p r o o f l i e s . C l a i m a n t , o f c o u r s e , h a s 
the burden of p r o o f . We c o n c l u d e d t h a t c l a i m a n t d i d not s u s t a i n 
t h a t burden b e c a u s e we found no e v i d e n c e t h a t c l a i m a n t ' s need f o r 

-1078-



p s y c h i a t r i c t r e a t m e n t beyond J a n u a r y 1983 was c a u s a l l y r e l a t e d i n 
a m a t e r i a l s e n s e t o h i s J a n u a r y 1981 i n d u s t r i a l back i n j u r y . On 
r e c o n s i d e r a t i o n , we adhere t o t h a t c o n c l u s i o n . 

C l a i m a n t a l s o r a i s e s t h e p r o c e d u r a l i s s u e of e n t i t l e m e n t t o 
an i n s u r e r - p a i d a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d on Board 
r e v i e w . C l a i m a n t c r o s s - r e q u e s t e d r e v i e w on two i s s u e s , d i d not 
p r e v a i l on e i t h e r , and so i s not e n t i t l e d t o a f e e i n t h a t 
r e g a r d . The i n s u r e r r e q u e s t e d r e v i e w on t h r e e i s s u e s : ( 1 ) i t s 
p a r t i a l d e n i a l of p s y c h i a t r i c t r e a t m e n t , mentioned above; ( 2 ) t h e 
e x t e n t of c l a i m a n t ' s u n s c h e d u l e d back d i s a b i l i t y ; and ( 3 ) a 
p e n a l t y i s s u e . C l a i m a n t d i d not p r e v a i l on t h e p a r t i a l d e n i a l 
i s s u e , and so i s not e n t i t l e d t o an a t t o r n e y f e e i n t h a t r e g a r d . 
C l a i m a n t d i d p r e v a i l on t h e p e n a l t y i s s u e b u t , b e c a u s e t h e r e was 
o t h e r w i s e a r e d u c t i o n i n compensation, i s not e n t i t l e d t o a f e e i n 
t h a t r e g a r d . See Van DerZanden v. S A I F , 60 Or App 316, 3212 
( 1 9 8 2 ) ; K o r t e r v. E B I Companies, I n c . , 46 Or App 43, 54 ( 1 9 8 0 ) . 
C l a i m a n t d i d p r e v a i l on t h e e x t e n t - o f - d i s a b i l i t y i s s u e r a i s e d by 
the i n s u r e r on r e v i e w and, a s we u n d e r s t a n d c u r r e n t c a s e law, i s 
th u s e n t i t l e d t o an i n s u r e r - p a i d f e e i n t h a t r e g a r d . See Kociemba 
v . S A I F , 63 Or App 557 ( 1 9 8 3 ) . 

ORDER 

On r e c o n s i d e r a t i o n , t h e Board's Order on Review d a t e d June 21, 
1984 i s rea d o p t e d and r e p u b l i s h e d e f f e c t i v e t h i s d a t e w i t h t h e 
f o l l o w i n g a d d i t i o n : C l a i m a n t ' s a t t o r n e y i s awarded $300 f o r 
s e r v i c e s r e n d e r e d on Board r e v i e w i n c o n n e c t i o n w i t h t h e 
e x t e n t - o f - d i s a b i l i t y i s s u e , t o be p a i d by t h e i n s u r e r . 

EMMA J . BOUTWELL, C l a i m a n t WCB 83-09330 & 83-09292 
B e c k e r , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 18, 1984 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 
R a n k i n , e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members F e r r i s and L e w i s . 

Farmers I n s u r a n c e Company, the i n s u r e r f o r t h e employer, 
Cabana Coach Company, r e q u e s t s r e v i e w of R e f e r e e F i n k ' s o r d e r 
which s e t a s i d e i t s d e n i a l and remanded c l a i m a n t ' s m e d i c a l 
s e r v i c e s c l a i m f o r a c c e p t a n c e and payment o f b e n e f i t s i n 
c o n n e c t i o n w i t h h e r 1972 i n d u s t r i a l i n j u r y . T h i s i n s u r e r 
c o n t e n d s : ( 1 ) c l a i m a n t f a i l e d t o e s t a b l i s h good c a u s e f o r h e r 
f a i l u r e t o r e q u e s t a h e a r i n g w i t h i n 60 days o f i t s d e n i a l ; and ( 2 ) 
th e e v i d e n c e p r e p o n d e r a t e s i n f a v o r of f i n d i n g t h a t c l a i m a n t ' s 
r e c e n t work a c t i v i t y f o r I n t e l C o r p o r a t i o n i n d e p e n d e n t l y 
c o n t r i b u t e d t o h e r d i s a b l i n g c o n d i t i o n , t h e r e b y r e l i e v i n g Farmers 
I n s u r a n c e Company o f f u r t h e r r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
c o n d i t i o n . 

C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d ; t h e r e f o r e , t h e 
o n l y i s s u e b e f o r e t h e R e f e r e e p u r s u a n t t o c l a i m a n t ' s h e a r i n g 
r e q u e s t w i t h r e s p e c t t o t h e 1972 c l a i m , a s c o r r e c t l y noted by t h e 
R e f e r e e , was c l a i m a n t ' s e n t i t l e m e n t t o m e d i c a l s e r v i c e s under t h e 
p r o v i s i o n s of ORS 656.245, i n c l u d i n g s u r g e r y . C l a i m a n t r e q u e s t e d 
t h a t t h e Board e x e r c i s e i t s own motion a u t h o r i t y and reopen h e r 
1972 c l a i m . By o r d e r d a t e d November 4, 1983, the Board r e f e r r e d 
c l a i m a n t ' s r e q u e s t f o r own motion r e l i e f t o t h e R e f e r e e f o r 
c o n s o l i d a t i o n w i t h c l a i m a n t ' s pending h e a r i n g r e q u e s t s and 
i n s t r u c t e d t h a t t h e R e f e r e e make a recommendation w i t h r e g a r d t o 
c l a i m a n t ' s r e q u e s t f o r r e l i e f p u r s u a n t t o ORS 656.278. We have 
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t h i s day e n t e r e d a s e p a r a t e o r d e r i n Own Motion No. 83-0318M 
a d d r e s s i n g c l a i m a n t ' s r e q u e s t f o r own motion r e l i e f . 

On our r e v i e w o f t h e r e c o r d , we a g r e e w i t h t h e R e f e r e e ' s 
c o n c l u s i o n s r e g a r d i n g good c a u s e and e m p l o y e r / i n s u r e r 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n . A c c o r d i n g l y , we 
a f f i r m t h e R e f e r e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 9, 1983 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $550 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by Farmers I n s u r a n c e Company. 

EVERETT W. JENKINS, C l a i m a n t WCB 82-11565 
D a v i d F o r c e , C l a i m a n t ' s A t t o r n e y J u l y 18, 1984 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of t h a t p o r t i o n o f R e f e r e e F o s t e r ' s 
o r d e r which a f f i r m e d t h a t p o r t i o n of the June 30, 1983 
D e t e r m i n a t i o n Order awarding him 20% (30°) s c h e d u l e d permanent 
p a r t i a l d i s a b i l i t y f o r l o s s of use o f h i s l e f t l e g ( k n e e ) . The 
S A I F C o r p o r a t i o n c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e 
R e f e r e e ' s o r d e r which found c l a i m a n t was not m e d i c a l l y s t a t i o n a r y 
u n t i l J a n u a r y 4, 1983, r a t h e r than t h e D e t e r m i n a t i o n O r d e r ' s 
f i n d i n g o f F e b r u a r y 4, 1982. 

The Board a f f i r m s the o r d e r o f t h e R e f e r e e w i t h t h e f o l l o w i n g 
comment c o n c e r n i n g the i s s u e o f e x t e n t of permanent s c h e d u l e d 
d i s a b i l i t y . 

I n r a t i n g c l a i m a n t ' s permanent d i s a b i l i t y , t h e R e f e r e e 
c o n s i d e r e d c l a i m a n t ' s f a i l u r e t o c o o p e r a t e i n h i s p h y s i c a l t h e r a p y 
program. C l a i m a n t contends t h a t under ORS 6 5 6 . 3 2 5 ( 4 ) , when 
c o n f r o n t e d w i t h a f a i l u r e t o p a r t i c i p a t e i n a p h y s i c a l o r 
v o c a t i o n a l r e h a b i l i t a t i o n program, an employer or i n s u r e r may 
p e t i t i o n t h e D i r e c t o r f o r r e d u c t i o n of any b e n e f i t s awarded t o t h e 
w orker. Here, t h e D i r e c t o r was not p e t i t i o n e d . T h e r e f o r e , 
c l a i m a n t a r g u e s t h a t the R e f e r e e s h o u l d not have c o n s i d e r e d 
c l a i m a n t ' s f a i l u r e t o c o o p e r a t e i n h i s p h y s i c a l t h e r a p y program 
when r a t i n g h i s s c h e d u l e d d i s a b i l i t y . 

A r e c e n t Supreme C o u r t d e c i s i o n a p p e a r s t o a g r e e w i t h t h e 
R e f e r e e ' s r e a s o n i n g . See Nelson v. E B I Companies, 296 Or 246 
( 1 9 8 4 ) . I n Nelson, t h e c o u r t s t a t e d t h a t , a l t h o u g h ORS 656.325 
does not d i r e c t l y a p p l y i n r a t i n g t h e e x t e n t o f permanent 
d i s a b i l i t y , t h e s t a t u t e i n d i c a t e s a c l a i m a n t who h a s s u f f e r e d 
i n j u r y h a s a d u t y t o minimize h i s or h e r damages. The N e l s o n 
c o u r t r e a s o n e d t h a t an u n r e a s o n a b l e f a i l u r e t o f o l l o w m e d i c a l 
a d v i c e was a form of l a c k of m i n i m i z a t i o n . The burden o f p r o v i n g 
t h a t t h e worker u n r e a s o n a b l y f a i l e d t o f o l l o w needed m e d i c a l 
a d v i c e o r o t h e r w i s e f a i l e d t o m i t i g a t e damages r e s t s upon t h e 
employer. Nelson, s u p r a , 296 Or a t 252. I n Nelson, t h e c o u r t 
c o n c l u d e d t h a t t h e C o u r t of A p p e a l s had a p p a r e n t l y been p e r s u a d e d 
by a p reponderance o f t h e e v i d e n c e t h a t t h e c l a i m a n t ' s f a i l u r e t o 
f o l l o w a p r e s c r i b e d weight l o s s regimen c o n s t i t u t e d an 
u n r e a s o n a b l e f a i l u r e t o f o l l o w needed m e d i c a l a d v i c e . 
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I n t h e p r e s e n t c a s e , we a g r e e w i t h t h e R e f e r e e ' s f i n d i n g t h a t 
c l a i m a n t f a i l e d t o c o o p e r a t e i n h i s p h y s i c a l t h e r a p y program. 
F u r t h e r , we a r e persua d e d t h a t S A I F met i t s burden o f p r o v i n g t h a t 
c l a i m a n t ' s f a i l u r e t o c o o p e r a t e was u n r e a s o n a b l e . T h e r e f o r e , 
under N e l s o n , i t i s a p p r o p r i a t e t o c o n s i d e r c l a i m a n t ' s f a i l u r e t o 
c o o p e r a t e i n r a t i n g h i s permanent d i s a b i l i t y . 

E ven though c l a i m a n t ' s f a i l u r e t o c o o p e r a t e was n o t 
c o n s i d e r e d , we a g r e e w i t h t h e R e f e r e e t h a t c l a i m a n t ' s t e s t i m o n y 
would n o t w a r r a n t an i n c r e a s e d award. 

ORDER 

The R e f e r e e ' s o r d e r dated December 15, 1983 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $300 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by t h e S A I F C o r p o r a t i o n . 

RONALD E. JOHNSON, C l a i m a n t 
D o b l i e , e t a l . , C l a i m a n t ' s A t t o r n e y s 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 

WCB 83-09755 
J u l y 18, 1984 
O r d e r A l l o w i n g O f f s e t and 

o f D i s m i s s a l 
C l a i m a n t h a s r e q u e s t e d r e v i e w of R e f e r e e Danner's o r d e r d a t e d 

J a n u a r y 5, 1984. The s e l f - i n s u r e d employer h a s c r o s s - r e q u e s t e d 
r e v i e w . The p a r t i e s have now withdrawn t h e i r r e s p e c t i v e r e q u e s t s 
f o r r e v i e w . The employer a l s o s e e k s Board a u t h o r i z a t i o n t o deduct 
a $232.56 overpayment from f u t u r e compensation. C l a i m a n t ' s 
a t t o r n e y does not o b j e c t to a u t h o r i z i n g d e d u c t i o n o f t h e 
overpayment. 

ORDER 

The r e q u e s t f o r r e v i e w and c r o s s r e q u e s t f o r r e v i e w a r e 
d i s m i s s e d . The employer i s a u t h o r i z e d t o deduct $232.56 from 
f u t u r e compensation, i n a c c o r d a n c e w i t h t h e a d m i n i s t r a t i v e r u l e s . 

DANIEL J . LEATON, C l a i m a n t WCB 82-04006 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 18, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 

Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Thye's o r d e r w h i c h 
r e f u s e d t o award p e n a l t i e s and a t t o r n e y f e e s f o r the S A I F 
C o r p o r a t i o n ' s l a t e d e n i a l o f h i s a g g r a v a t i o n c l a i m and which 
o r d e r e d temporary t o t a l d i s a b i l i t y t o b e g i n December 6, 1982. 
C l a i m a n t contends t h a t he i s e n t i t l e d t o p e n a l t i e s and a t t o r n e y 
f e e s and t h a t he i s e n t i t l e d t o temporary d i s a b i l i t y b e g i n n i n g i n 
October 1982. 

The Board a f f i r m s t h e R e f e r e e ' s r e f u s a l t o award p e n a l t i e s 
and a t t o r n e y f e e s b ut m o d i f i e s the R e f e r e e ' s temporary t o t a l 
d i s a b i l i t y award. 

C l a i m a n t s u f f e r e d a compensable low back i n j u r y i n F e b r u a r y 
f n r wVi-ir-Vi Vi*» r p o p i v p f l i o % permanent d i s a b i l i t y a f t e r a 



want s u r g e r y and r e t u r n e d t o work. 

I n December 1982 c l a i m a n t r e t u r n e d t o Dr. Cummings w i t h 
c o m p l a i n t s of i n c r e a s e d p a i n . Dr. Cummings a u t h o r i z e d time l o s s 
b e n e f i t s b e g i n n i n g December 6, 1982 and r e f e r r e d c l a i m a n t t o Dr. 
T s a i . C l a i m a n t gave Dr. T s a i a h i s t o r y o f h a v i n g worked u n t i l 
O c tober 1982 when h i s back p a i n f o r c e d him t o q u i t work and s e e k 
f u r t h e r m e d i c a l t r e a t m e n t . I n J a n u a r y 1983 Dr. T s a i p erformed a 
myelogram which showed a h e r n i a t e d d i s c a t L4-5 and s u r g e r y was 
performed. 

I n March 1983 Dr. T s a i s t a t e d t h a t he had r e v i e w e d c l a i m a n t ' s 
m e d i c a l r e c o r d s , which showed c l a i m a n t had been s u f f e r i n g from an 
i n t e r m i t t e n t d i s c h e r n i a t i o n , and s t a t e d t h a t c l a i m a n t had not 
been a b l e t o r e t u r n t o h i s r e g u l a r work s i n c e October 1982. S A I F 
a g r e e d t o reopen the c l a i m and t o b e g i n payment o f time l o s s 
b e n e f i t s a s o f t h e d a t e of the myelogram. The p a r t i e s s t i p u l a t e d , 
however, t h a t t h e i s s u e of whether c l a i m a n t was e n t i t l e d t o time 
l o s s p r i o r t o t h a t d a t e would remain an open i s s u e t o be 
dete r m i n e d by a R e f e r e e . 

The R e f e r e e awarded time l o s s b e n e f i t s t o b e g i n December 6, 
1982 b a s e d on Dr. Cummings' a u t h o r i z a t i o n . The R e f e r e e r e f u s e d t o 
award time l o s s back t o October 1982, a s Dr. T s a i a u t h o r i z e d , 
b e c a u s e t h a t a u t h o r i z a t i o n was b a s e d s o l e l y on c l a i m a n t ' s 
s t a t e m e n t t h a t he q u i t work i n October 1982 due t o p a i n and was 
not b a s e d on a m e d i c a l e x a m i n a t i o n a t t h a t t i m e . 

F i r s t , we do not ag r e e t h a t Dr. T s a i ' s a u t h o r i z a t i o n was 
based s o l e l y on c l a i m a n t ' s s t a t e m e n t inasmuch a s Dr. T s a i s t a t e d 
he r e v i e w e d c l a i m a n t ' s m e d i c a l r e c o r d s , which showed t h a t c l a i m a n t 
had a h e r n i a t e d d i s c a t l e a s t a s e a r l y as F e b r u a r y 1982. Second, 
even i f t h e a u t h o r i z a t i o n was b a s e d s o l e l y on c l a i m a n t ' s 
s t a t e m e n t , i t would s t i l l q u a l i f y a s " m e d i c a l l y v e r i f i e d i n a b i l i t y 
to work." ORS 6 5 6 . 2 7 3 ( 6 ) ; see S i l s b y v. S A I F , 39 Or App 555 
( 1 9 7 9 ) . T h e r e f o r e , we f i n d t h a t c l a i m a n t i s e n t i t l e d t o time l o s s 
b e n e f i t s from October 11, 1982, based on c l a i m a n t ' s t e s t i m o n y t h a t 
he worked f o r e l e v e n weeks s t a r t i n g J u l y 25, 1982. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 23, 1983 i s a f f i r m e d i n 
p a r t and m o d i f i e d i n p a r t . C l a i m a n t i s awarded a d d i t i o n a l 
temporary t o t a l d i s a b i l i t y from October 11, 1982 t o the d a t e t h a t 
th e S A I F C o r p o r a t i o n a g r e e d t o b e g i n payment of t h o s e b e n e f i t s . 
The remainder o f the R e f e r e e ' s o r d e r i s a f f i r m e d . C l a i m a n t ' s 
a t t o r n e y i s awarded 25% of t h e a d d i t i o n a l temporary t o t a l 
d i s a b i l i t y o r d e r e d h e r e i n , t o be p a i d out of c l a i m a n t ' s award. 

H.D. LORD, C l a i m a n t WCB 83-00209 
W e l c h , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 18, 1984 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 
Reviewed by Board Members L e w i s and F e r r i s . 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e Gemmell's o r d e r w h i c h 
g r a n t e d c l a i m a n t 112° f o r 35% u n s c h e d u l e d d i s a b i l i t y i n a d d i t i o n 
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C l a i m a n t i s a 24 y e a r o l d m i l l w r i g h t mechanic who compensably 
i n j u r e d h i s low back on F e b r u a r y 12, 1981. C l a i m a n t h a s a 
l u m b o s a c r a l s t r a i n which l i m i t s him t o l i g h t work. He h a s above 
a v e r a g e i n t e l l i g e n c e and has been t r a i n e d i n e l e c t r o n i c s work a s 
w e l l as i n h i s former f i e l d . C o n s i d e r i n g the g u i d e l i n e s c o n t a i n e d 
i n OAR 436-65-600 e t s e q . and comparing t h i s c a s e w i t h o t h e r 
s i m i l a r c a s e s , we c o n c l u d e t h a t c l a i m a n t would be a d e q u a t e l y 
compensated by t h e 48° f o r 15% u n s c h e d u l e d d i s a b i l i t y p r e v i o u s l y 
awarded by D e t e r m i n a t i o n Order. 

The R e f e r e e ' s o r d e r dated November 22, 1983 i s r e v e r s e d . 
C l a i m a n t i s g r a n t e d no award i n a d d i t i o n t o the 48° f o r 15% 
u n s c h e d u l e d d i s a b i l i t y p r e v i o u s l y awarded. 

Reviewed by Board Members F e r r i s and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e F o s t e r ' s 
o r d e r which found c l a i m a n t ' s c l a i m was p r e m a t u r e l y c l o s e d and 
w hich awarded a p e n a l t y and a t t o r n e y ' s f e e f o r u n i l a t e r a l 
t e r m i n a t i o n of temporary t o t a l d i s a b i l i t y b e n e f i t s . C l a i m a n t 
s e e k s a d d i t i o n a l p e n a l t i e s . S A I F a l s o contends t h a t t h e R e f e r e e 
e r r e d i n c o n s i d e r i n g c e r t a i n m e d i c a l r e p o r t s . Because the r e c o r d 
was l e f t open f o r d e p o s i t i o n s c o n c e r n i n g the i s s u e of p remature 
c l o s u r e and b e c a u se the d i s p u t e d r e p o r t s a l s o c oncerned t h a t 
i s s u e , we c o n c l u d e t h a t the R e f e r e e d i d not e r r i n c o n s i d e r i n g 
t h o s e r e p o r t s . 

The Board a f f i r m s and adopts the R e f e r e e ' s o r d e r on a l l 
i s s u e s e x c e p t the i s s u e of p e n a l t i e s and a t t o r n e y ' s f e e s f o r 
u n i l a t e r a l t e r m i n a t i o n of temporary d i s a b i l i t y b e n e f i t s . On March 
7, 1983 Dr. M i c h a e l Murphy wrote a r e p o r t i n which he s t a t e d : 

" [ C l a i m a n t ] has improved s i n c e h i s l a s t 
e v a l u a t i o n . He has improved t o the p o i n t 
where he can r e t u r n to h i s c o n s t r u c t i o n 
work. I b e l i e v e t h a t 4 t o 6 weeks a f t e r he 
r e t u r n s t o h i s j o b , he may be d e c l a r e d 
m e d i c a l l y s t a t i o n a r y . " 

" I am i n r e c e i p t of Dr. M i c h a e l Murphy's 
r e p o r t dated March 7, 1983, and I do concur 
w i t h h i s note t h a t the p a t i e n t can r e t u r n 
t o r e g u l a r work, t h a t i s , w i t h i n 4-6 weeks 
a f t e r Dr. Murphy has s e e n the p a t i e n t which 
i s about the 7th of A p r i l , and a t the time 
of t h i s l e t t e r , I b e l i e v e t h a t he i s 
m e d i c a l l y s t a t i o n a r y i f t h e r e has not been 
any i n t e r i m changes s i n c e he was l a s t s e e n 
a t t h i s o f f i c e . " 

ORDER 

WAYNE A. VOLK, C l a i m a n t 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 83-04354 
J u l y 18, 1984 
O r d e r on Revi e w 

On A p r i l 11, 1983 Dr. Buza wrote: 
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S A I F a p p a r e n t l y t e r m i n a t e d time l o s s a s o f t h e d a t e o f Dr. Buza's 
l e t t e r . We i n t e r p r e t t h e r e l e a s e s of both Dr. Murphy and Dr. Buza 
a s t r i a l r e l e a s e s w h i c h do not t e r m i n a t e t h e d u t y t o pay time 
l o s s . A c c o r d i n g l y , S A I F had a d u t y t o c o n t i n u e p a y i n g time l o s s 
u n t i l a D e t e r m i n a t i o n Order i s s u e d , u n t i l c l a i m a n t a c t u a l l y 
r e t u r n e d t o f u l l time r e g u l a r work or u n t i l he o b t a i n e d a f u l l 
r e l e a s e . However, i n vie w o f t h e ambiguous language i n t h e 
r e p o r t s , we f i n d t h a t S A I F d i d not a c t u n r e a s o n a b l y i n c o n s t r u i n g 
t h e s e r e p o r t s a s f u l l r e l e a s e s . A c c o r d i n g l y , we f i n d t h a t S A I F i s 
not l i a b l e f o r p e n a l t i e s o r a t t o r n e y ' s f e e s i n c o n n e c t i o n w i t h 
S A I F ' s t e r m i n a t i o n o f time l o s s b e n e f i t s . 

ORDER 

The R e f e r e e ' s o r d e r s d a t e d November 2, 1983 and December 27, 
1983 a r e a f f i r m e d i n p a r t and r e v e r s e d i n p a r t . Those p o r t i o n s o f 
th e R e f e r e e ' s o r d e r s a s s e s s i n g a p e n a l t y and a s s o c i a t e d a t t o r n e y ' s 
f e e a g a i n s t t h e S A I F C o r p o r a t i o n f o r u n i l a t e r a l t e r m i n a t i o n a r e 
r e v e r s e d . The b a l a n c e of t h e R e f e r e e ' s o r d e r s a r e a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $400 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by t h e S A I F C o r p o r a t i o n . 

DONALD R. CLARK ( D e c e a s e d ) , The e s t a t e o f WCB TP-84007 
S t e v e n H u t c h i s o n , A t t o r n e y J u l y 20, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y T h i r d P a r t y O r d e r 

T h i s c a s e a r i s e s under ORS 656.593, OAR 438-47-010(2) and OAR 
438-47-095. The i s s u e i s t h e amount of an a t t o r n e y ' s f e e which 
c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o r e t a i n from t h e p r o c e e d s of a 
r e c o v e r y from a t h i r d p a r t y c i v i l a c t i o n . S p e c i f i c a l l y , t h e 
a t t o r n e y f o r the b e n e f i c i a r i e s of t h e de c e a s e d s e e k s Board 
a p p r o v a l f o r a f e e e q u a l t o 40% of the r e c o v e r y o b t a i n e d on b e h a l f 
of t h e b e n e f i c i a r i e s . 

ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) p r o v i d e s : " C o s t s and a t t o r n e y f e e s 
i n c u r r e d s h a l l be p a i d , such a t t o r n e y f e e i n no ev e n t t o exc e e d 
t h e a d v i s o r y s c h e d u l e of f e e s e s t a b l i s h e d by t h e Board f o r su c h 
a c t i o n . " OAR 438-47-095 i s the Board's a d m i n i s t r a t i v e r u l e 
g o v e r n i n g r e c o v e r y of an a t t o r n e y ' s f e e out of the p r o c e e d s of a 
t h i r d p a r t y r e c o v e r y : " I n t h i r d p a r t y c l a i m s , a s o u t l i n e d i n ORS 
656.593, t h e a t t o r n e y ' s f e e s h a l l i n no even t exceed 33-1/3 p e r 
c e n t of t h e g r o s s r e c o v e r y o b t a i n e d by t h e c l a i m a n t . " OAR 
438-47-010(2) p r o v i d e s i n p a r t : "A R e f e r e e , t h e Board or a c o u r t 
may a l l o w a f e e i n e x c e s s of t h e maximum amount f i x e d by 47-000 t o 
47-095 f o r e x t r a o r d i n a r y s e r v i c e s on a showing by c l a i m a n t ' s 
a t t o r n e y i n a sworn s t a t e m e n t the s e r v i c e s performed by t h e 
a t t o r n e y . " 

We have c o n s t r u e d t h e s e r u l e s t o a l l o w t h e Board t o a u t h o r i z e 
payment of a f e e i n e x c e s s of 33-1/3% where t h e c l a i m a n t ' s 
a t t o r n e y makes a s a t i s f a c t o r y showing t h a t s u c h an e x t r a o r d i n a r y 
f e e i s w a r r a n t e d and t h a t i t i s c o n s i s t e n t w i t h t h e r e t a i n e r 
agreement e n t e r e d i n t o between t h e a t t o r n e y and t h e c l i e n t . 
L e o n a r d F . K i s o r , 35 Van N a t t a 282, 285 ( 1 9 8 3 ) . 

C l a i m a n t ' s a t t o r n e y h a s f a i l e d t o p r o v i d e us w i t h t h e 
r e t a i n e r agreement, and t h a t o m i s s i o n a l o n e p r e v e n t s us from 
a l l o w i n g an e x t r a o r d i n a r y a t t o r n e y f e e . However, even i f t h e 
r e t a i n e r agreement was p r o v i d e d and i t d i d , i n f a c t , i n d i c a t e t h a t 
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c o u n s e l and h i s c l i e n t a g r e e d t o an a t t o r n e y f e e e q u a l t o 40% of 
t h e g r o s s r e c o v e r y of t h e t h i r d p a r t y a c t i o n , c o u n s e l h a s not 
p r o v i d e d us w i t h s u f f i c i e n t f a c t s to j u s t i f y t h e e x t r a o r d i n a r y f e e . 

We have g r a n t e d e x t r a o r d i n a r y f e e s o n l y i n t h o s e c a s e where 
t h e a t t o r n e y h a s s u b m i t t e d an a f f i d a v i t s t a t i n g s p e c i f i c a l l y t h e 
t y p e and e x t e n t of e x t r a o r d i n a r y s e r v i c e s a n t i c i p a t e d or a c t u a l l y 
p e r f o r m ed. I n t h i s c a s e , c o u n s e l h a s g i v e n no s p e c i f i c f a c t s as 
t o t h e work r e q u i r e d t o o b t a i n the s u b s t a n t i a l r e c o v e r y i n t h e 
t h i r d p a r t y a c t i o n b u t r a t h e r b a s e s h i s r e q u e s t on the s t a t e m e n t 
t h a t : "A 40 p e r c e n t of t h e r e c o v e r y a t t o r n e y f e e i s now a common 
f e e c h a r g e d a g a i n s t a r e c o v e r y s e c u r e d by v e r d i c t a f t e r t r i a l . 
Such a f e e i s r e a s o n a b l e and e q u i t a b l e b e c a u s e i t r e f l e c t s t h e 
economic c o n d i t i o n s and c o s t s p r e s e n t l y e x i s t i n g , and t h e 
i n c r e a s e d l e v e l o f work and r i s k i n v o l v e d i n g o i n g t o t r i a l . " 
C o u n s e l s u g g e s t s t h a t we s h o u l d update and r e v i s e t h e a d v i s o r y 
s c h e d u l e of f e e s t o a l l o w a 40% r e c o v e r y a t t o r n e y f e e when t h e 
r e c o v e r y i s b a s e d on a v e r d i c t a f t e r t r i a l . C o u n s e l f u r t h e r 
s u g g e s t s t h a t : "The a d v i s o r y s c h e d u l e of f e e s s h o u l d r e f l e c t 
economic r e a l i t y and t h e market p l a c e and the a c t u a l r e a s o n a b l e 
and e q u i t a b l e amount t h a t w i l l encourage c o n t i n g e n c y work by 
p r i v a t e a t t o r n e y s . The b e n e f i t s t o the Workers' Compensation 
System a r e tremendous. P r i v a t e l a w y e r s h a n d l i n g t h i r d - p a r t y 
c l a i m s on a c o n t i n g e n c y b a s i s p r o v i d e a body of r i s k - t a k i n g 
e n t r e p e n e u r s p u t t i n g t h e i r time and s t a f f time i n t o c a s e s where 
t h e r e may be s u b s t a n t i a l r i s k of l o s s . " 

W h i l e c o u n s e l ' s g e n e r a l s t a t e m e n t s above a r e c e r t a i n l y 
f a c t o r s t o be c o n s i d e r e d upon a f u t u r e r e v i e w of the a d v i s o r y 
s c h e d u l e of a t t o r n e y f e e s , i t i s not s u f f i c i e n t t o j u s t i f y an 
a l l o w a n c e of an e x t r a o r d i n a r y f e e i n t h i s c a s e . See, f o r example, 
t h e f a c t o r s s e t out i n L e o n a r d F . K i s o r , 35 Van N a t t a 282 ( 1 9 8 3 ) ; 
John G a l a n o p o u l o s , 34 Van N a t t a 615 ( 1 9 8 2 ) , 35 Van N a t t a 558 
(1983) ; and John~C. H a l e , 36 Van N a t t a 585, 36 Van N a t t a 701 
(1984) . 

Should c o u n s e l w i s h t o submit the r e t a i n e r agreement and an 
a f f i d a v i t s e t t i n g out s p e c i f i c a l l y t h e b a s i s f o r h i s r e q u e s t f o r 
an e x t r a o r d i n a r y a t t o r n e y f e e , we w i l l r e c o n s i d e r t h i s d e c i s i o n . 

I T I S SO ORDERED. 

MARILYN J . CLEMONS, C l a i m a n t WCB 82 - 1 1 2 2 9 , 82-11493 & 83-08716 
B i s c h o f f & S t r o o b a n d , C l a i m a n t ' s A t t o r n e y s J u l y 20, 1984 
G i l ah Tenenbaum, D e f e n s e A t t o r n e y O r d e r D e n y i n g Motion t o S t r i k e 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

C l a i m a n t moves to s t r i k e t h e S A I F C o r p o r a t i o n ' s r e p l y b r i e f 
on t he ground t h a t i t was u n t i m e l y f i l e d . 

A l t h o u g h c l a i m a n t i s c o r r e c t t h a t S A I F ' s r e p l y b r i e f was not 
t i m e l y f i l e d , i t i s not so l a t e a s t o d e l a y r e v i e w . C o n s i d e r i n g 
the i m p o r t a n c e o f b r i e f s t o our r e v i e w , c l a i m a n t ' s motion t o 
s t r i k e i s d e n i e d . 

I T I S SO ORDERED 
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ROBERT L . MARVIN, C l a i m a n t WCB 81-06759 
Van V a c t o r , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 20, 1984 
M i n t u r n , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Remand 

On r e v i e w of t h e Board's o r d e r d a t e d A p r i l 19, 1983, t h e 
C o u r t of A p p e a l s r e v e r s e d t h e Board's o r d e r and remanded t h e c a s e 
t o t h e Board w i t h i n s t r u c t i o n s t o g r a n t c l a i m a n t an award f o r 
permanent t o t a l d i s a b i l i t y . 

Now, t h e r e f o r e , c l a i m a n t i s g r a n t e d an award f o r permanent 
t o t a l d i s a b i l i t y . C l a i m a n t ' s a t t o r n e y i s a l l o w e d an award o f 25% 
of t h e i n c r e a s e d compensation, not t o exceed $1,000, f o r s e r v i c e s 
b e f o r e t h e Board? i n a d d i t i o n c l a i m a n t ' s a t t o r n e y i s a l l o w e d an 
award of 25% of t h e i n c r e a s e d compensation, not t o e x c e e d $2,600, 
f o r s e r v i c e s b e f o r e t h e C o u r t of A p p e a l s . 

I T I S SO ORDERED. 

• ROBERT W. STEDMAN, C l a i m a n t WCB 81-01763 
B l a c k , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 20, 1984 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Remand 

On r e v i e w of t h e Board's o r d e r d a t e d May 6, 1983, t h e C o u r t 
of A p p e a l s r e v e r s e d the Board's o r d e r . 

The Board's o r d e r d a t e d May 6, 1983 i s , t h e r e f o r e , v a c a t e d * 
T h i s c l a i m i s remanded t o the s e l f - i n s u r e d employer f o r a c c e p t a n c e 
and payment of b e n e f i t s i n a c c o r d a n c e w i t h law. 

I T I S SO ORDERED 

MERVYN A. T0YNT0N ( D e c e a s e d ) , The e s t a t e o f WCB TP-84008 
B a r t o n & A r m b r u s t e r , A t t o r n e y s J u l y 20, 1984 
Fr a n k A. Mosc a t o , A t t o r n e y T h i r d P a r t y O r d e r 

T h i s c a s e a r i s e s under ORS 656.593, OAR 438-47-010(2) and OAR 
438-47-095. The i s s u e i s t h e amount of an a t t o r n e y ' s f e e which 
c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o r e t a i n from t h e p r o c e e d s of an 
a n t i c i p a t e d r e c o v e r y from a t h i r d p a r t y c i v i l a c t i o n . 
S p e c i f i c a l l y , t h e a t t o r n e y f o r c l a i m a n t ' s e s t a t e s e e k s Board 
a p p r o v a l f o r a f e e s c h e d u l e e q u a l t o 33-1/3% t o 50% of the 
a n t i c i p a t e d r e c o v e r y o b t a i n e d on b e h a l f of c l a i m a n t ' s e s t a t e . 

ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) p r o v i d e s : " C o s t s and a t t o r n e y f e e s 
i n c u r r e d s h a l l be p a i d , s u c h a t t o r n e y f e e s i n no e v e n t t o e x c e e d 
t h e a d v i s o r y s c h e d u l e of f e e s e s t a b l i s h e d by t h e Board f o r s u c h 
a c t i o n . " OAR 438-47-095 i s t he Board's a d m i n i s t r a t i v e r u l e 
g o v e r n i n g r e c o v e r y of an a t t o r n e y ' s f e e out of the p r o c e e d s of a 
t h i r d p a r t y r e c o v e r y : " I n t h i r d p a r t y c l a i m s , a s o u t l i n e d i n ORS 
656.593, t h e a t t o r n e y ' s f e e s s h a l l i n no even t exceed 33-1/3 p e r 
c e n t of t h e g r o s s r e c o v e r y o b t a i n e d by t h e c l a i m a n t . " OAR 
438-47-010(2) p r o v i d e s i n p a r t : "A R e f e r e e , t h e Board or a c o u r t 
may a l l o w a f e e i n e x c e s s of t h e maximum amount f i x e d by 47-000 t o 
47-095 f o r e x t r a o r d i n a r y s e r v i c e s on a showing by c l a i m a n t ' s 
a t t o r n e y i n a sworn s t a t e m e n t t h e s e r v i c e s performed by t h e 
a t t o r n e y . " 

We have c o n s t r u e d t h e s e r u l e s t o a l l o w t h e Board t o a u t h o r i z e 
payment of a f e e i n e x c e s s of 33-1/3% where t h e c l a i m a n t ' s 
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a t t o r n e y makes a s a t i s f a c t o r y showing t h a t s u c h an e x t r a o r d i n a r y 
f e e i s w a r r a n t e d and t h a t i t i s c o n s i s t e n t w i t h t h e r e t a i n e r 
agreement e n t e r e d i n t o between the a t t o r n e y and the c l i e n t . 
L e o n a r d F . K i s o r , 35 Van N a t t a 282, 285 ( 1 9 8 3 ) . 

A copy o f t h e r e t a i n e r agreement e n t e r e d i n t o between the 
p e r s o n a l r e p r e s e n t a t i v e f o r c l a i m a n t ' s e s t a t e and t h e a t t o r n e y 
i n d i c a t e s t h a t the a t t o r n e y would be e n t i t l e d t o a c o n t i n g e n t f e e 
of 33-1/3% of the g r o s s r e c o v e r y i f the c a s e i s s e t t l e d w i t h o u t 
t h e t r i a l b e g i n n i n g , 40% s h o u l d t h e t r i a l b e g i n and 50% i f 
a p p e l l a t e p r o c e e d i n g s a r e i n i t i a t e d or i f a second t r i a l i s 
commenced. 

The r e m a i n i n g q u e s t i o n i s , then, whether c o u n s e l ' s 
a n t i c i p a t e d s e r v i c e s a r e e x t r a o r d i n a r y w i t h i n the meaning o f OAR 
4 3 8 - 4 7 - 0 1 0 ( 2 ) . 

L e o n a r d F . K i s o r , s u p r a , was a c a s e i n which we approved a 
f e e o v e r and above t h e 33-1/3% of the g r o s s r e c o v e r y f o r 
a n t i c i p a t e d e x t r a o r d i n a r y s e r v i c e s . T h a t c a s e i n v o l v e d F e d e r a l 
D i s t r i c t C o u r t l i t i g a t i o n i n t he s t a t e of Washington, i n i t i a t e d by 
t h e d e c e a s e d w o r k e r ' s widow, a g a i n s t v a r i o u s a s b e s t o s 
m a n u f a c t u r e r s whose p r o d u c t s a l l e g e d l y c a u s e d the w o r k e r ' s d e a t h 
a s a consequence o f mesothelioma. P o r t l a n d c o u n s e l n e c e s s a r i l y 
a s s o c i a t e d l o c a l c o u n s e l i n S e a t t l e , Washington. The t h i r d p a r t y 
a c t i o n named a p p r o x i m a t e l y 30 d e f e n d a n t s and i n v o l v e d complex 
i s s u e s of p r o x i m a t e c a u s a t i o n . S i m i l a r c a s e s of t h i s n a t u r e were 
c i t e d by c l a i m a n t ' s a t t o r n e y i n s u p p o r t of t h e i r c l a i m f o r an 
e x t r a o r d i n a r y f e e . I t was i n d i c a t e d t h a t t h o s e c a s e s had i n v o l v e d 
a p p r o x i m a t e l y 78,000 pages of documentary m a t e r i a l s . Based upon 
t h o s e f a c t s and c i r c u m s t a n c e s , we found i t a p p r o p r i a t e t o approve 
an a t t o r n e y f e e i n t h e amount of 40% of the t o t a l r e c o v e r y of the 
t h i r d p a r t y a c t i o n . 

I n J ohn C a l a n o p o u l o s , 34 Van N a t t a 615 ( 1 9 8 2 ) , 35 Van N a t t a 
558 ( 1 9 8 3 ) , we approved a 40% e x t r a o r d i n a r y a t t o r n e y f e e f o r 
s e r v i c e s a l r e a d y r e n d e r e d . T h a t c a s e i n v o l v e d a m a l p r a c t i c e 
a c t i o n a g a i n s t a p o d i a t r i s t . C o u n s e l ' s a f f i d a v i t s t a t e d t h a t f o r 
t h r e e months p r i o r t o t r i a l , h i s r e p r e s e n t a t i o n o f c l a i m a n t 
r e q u i r e d t h e v a s t m a j o r i t y of a l l of h i s working t i m e . He was 
r e q u i r e d t o e x t e n s i v e l y i n t e r v i e w c l a i m a n t , members of h i s f a m i l y 
and f r i e n d s . He was r e q u i r e d to engage i n f a i r l y e x t e n s i v e 
m e d i c a l r e s e a r c h , and he i n t e r v i e w e d s e v e r a l l o c a l p o d i a t r i s t s 
r e g a r d i n g the s t a n d a r d s of c a r e f o r a p o d i a t r i s t t r e a t i n g t h i s 
t y p e o f i n j u r y . The r e s u l t s o b t a i n e d , $139,000, were 
s u b s t a n t i a l l y above what a former a t t o r n e y had recommended a s a 
r e a s o n a b l e s e t t l e m e n t ( $ 1 0 , 0 0 0 ) . The t r i a l i t s e l f l a s t e d f i v e 
d a y s . 

I n J ohn C. H a l e , 36 Van N a t t a 585, 36 Van N a t t a 701 ( 1 9 8 4 ) , 
we d e n i e d an e x t r a o r d i n a r y f e e i n e x c e s s of 33-1/3%. I n t h a t c a s e 
c l a i m a n t ' s c o u n s e l s t a t e d t h a t he expended over 200 h o u r s i n 
r e p r e s e n t i n g c l a i m a n t , which i n c l u d e d two or t h r e e t r i p s t o 
C a l i f o r n i a f o r p u r p o s e s o f i n v e s t i g a t i o n and d e p o s i t i o n . The 
t h i r d p a r t y had contended t h a t c l a i m a n t was s o l e l y l i a b l e f o r t h e 
a c c i d e n t w h i c h r e s u l t e d i n c l a i m a n t ' s i n j u r y . T h e r e were 
p r o t r a c t e d d i s c o v e r y p r o c e e d i n g s c h a r a c t e r i s t i c o f f e d e r a l c o u r t 
l i t i g a t i o n . C o u n s e l had e x p e r t i s e i n f e d e r a l c o u r t t o r t 
l i t i g a t i o n . I t was n e c e s s a r y t o advance s u b s t a n t i a l o u t - o f - p o c k e t 
c o s t s t o c l a i m a n t , and t h e t r i a l r e q u i r e d t h r e e d a y s . 
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I n t h e c a s e b e f o r e us, c o u n s e l f o r c l a i m a n t ' s e s t a t e s t a t e s 
t h a t t h i s a c t i o n w i l l i n v o l v e a t h i r d p a r t y p r o d u c t s l i a b i l i t y and 
n e g l i g e n c e a c t i o n a g a i n s t G e n e r a l E l e c t r i c . T h e r e w i l l l i k e l y be 
c r o s s - c l a i m s and a l l e g a t i o n s of c o m p a r a t i v e f a u l t . C o u n s e l h a s 
e x p e r t i s e i n t r y i n g p r o d u c t s l i a b i l i t y c a s e s , an a r e a o f law w h i c h 
i s complex and i n a s t a t e of f l u x . C o u n s e l s t a t e s he i s an 
e x p e r i e n c e d t r i a l a t t o r n e y , c u r r e n t l y p r e s i d e n t o f t h e Oregon 
T r i a l L a w y e r s A s s o c i a t i o n and s e r v e s on t h e Board of G o v e r n o r s of 
W e s t e r n T r i a l L a w y e r s . He b e l i e v e s t h a t t h e f e e agreement i s 
f a i r , g i v e n t h e s t a t e of Oregon law, the c o n s i d e r a b l e r e s o u r c e s of 
G e n e r a l E l e c t r i c , p r o b a b i l i t y of c r o s s - c l a i m s and a l l e g a t i o n s of 
c o m p a r a t i v e f a u l t . F u r t h e r , he a n t i c i p a t e s t h e r e w i l l be 
e x t e n s i v e p r e p a r a t i o n and a l a r g e number of e x p e r t w i t n e s s e s . 

We do not f i n d , on the i n f o r m a t i o n p r e s e n t l y b e f o r e us, t h a t 
c o u n s e l h a s shown t h a t t h e a n t i c i p a t e d e f f o r t s which he must 
expend a r e comparable t o t h a t shown i n c a s e s where we a l l o w e d an 
e x t r a o r d i n a r y a t t o r n e y f e e . Should the f a c t s and c i r c u m s t a n c e s 
change, however, c o u n s e l may submit a f u r t h e r a f f i d a v i t t o us and 
a s k t h a t we r e c o n s i d e r our d e c i s i o n . 

I T I S SO ORDERED. | 

SHARON J . ANDERS, C l a i m a n t WCB 82-10877 
M y r i c k , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 2 3 , 1984 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Brown's o r d e r w h i c h 
a f f i r m e d t he i n s u r e r ' s October 21, 1982 d e n i a l of a g g r a v a t i o n f o r 
c l a i m a n t ' s c e r v i c a l i n j u r y . C l a i m a n t contends t h a t t h e 
preponderance of the m e d i c a l e v i d e n c e shows t h a t c l a i m a n t ' s 
p r e s e n t c e r v i c a l c o n d i t i o n , d i a g n o s e d a s t r a u m a t i c a g g r a v a t i o n of 
p r e e x i s t i n g s p o n d y l o s i s w i t h c h r o n i c c e r v i c a l s t r a i n , i s r e l a t e d 
t o h e r August 7, 1978 c e r v i c a l i n j u r y and h a s worsened s i n c e t h e 
l a s t arrangement of compensation, September 9, 1981. 

We a g r e e w i t h c l a i m a n t and r e v e r s e the R e f e r e e ' s o r d e r . 

On August 7, 1978, w h i l e employed as a plywood m i l l worker, 
c l a i m a n t d e v e l o p e d neck and accompanying arm p a i n . She was 
r e f e r r e d t o Dr. Mario Campagna, n e u r o l o g i s t , who d i a g n o s e d n e r v e 
r o o t i r r i t a t i o n a t C6, b i l a t e r a l l y , s e c o n d a r y to c e r v i c a l 
s p o n d y l o s i s a t C5-6 which was a g g r a v a t e d by h e r employment. 
X - r a y s of h e r neck t a k e n a t Southern Oregon H o s p i t a l showed 
minimal d i s c s p a c e n a r r o w i n g a t t h e C5-6 i n t e r s p a c e . 

C l a i m a n t had been asymptomatic p r i o r t o t h e work i n j u r y , b u t 
a f t e r w a r d s h e r neck and b i l a t e r a l arm p a i n c o n t i n u e d w i t h weakness 
i n b o t h arms. Her f i r s t D e t e r m i n a t i o n Order, d a t e d F e b r u a r y 25, 
1980, awarded time l o s s b e n e f i t s and 5% u n s c h e d u l e d permanent 
p a r t i a l d i s a b i l i t y . T h e r e a f t e r , c l a i m a n t ' s c o n d i t i o n worsened, 
and a second D e t e r m i n a t i o n Order dat e d June 13, 1980 awarded time 
l o s s b e n e f i t s and an a d d i t i o n a l 5% u n s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y . C l a i m a n t e n t e r e d i n t o a v o c a t i o n a l r e h a b i l i t a t i o n 
t r a i n i n g program t o l e a r n s e c r e t a r i a l s k i l l s and t h a t program was 
c l o s e d w i t h a D e t e r m i n a t i o n Order dat e d September 9, 1981. No 
a d d i t i o n a l permanent d i s a b i l i t y b e n e f i t s were awarded a t t h a t t i m e . 
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The n e x t month c l a i m a n t moved to Oklahoma where she found a 
j o b a s a c l e r k . I n F e b r u a r y 1982 c l a i m a n t was examined by Dr. 
R i c h a r d D o t t e r , an Oklahoma C i t y n e u r o l o g i s t , on r e f e r r a l by Dr. 
E t h e l W a l k e r . He f e l t c l a i m a n t ' s neck and headache c o m p l a i n t s 
were p r i m a r i l y m u s c u l a r . Dr. Walker r e s t r i c t e d c l a i m a n t from work 
F e b r u a r y 16, 1982 t o March 11, 1982. B e g i n n i n g March 11, 1982, i t 
was Dr. D o t t e r who a u t h o r i z e d time l o s s . C l a i m a n t ' s m u s c l e 
s t i f f n e s s and p a i n i n h e r neck and headache were gone, but she 
s t i l l had an a c h i n g i n h e r arms. Dr. Walker r e l e a s e d c l a i m a n t t o 
r e t u r n t o work A p r i l 1, 1982, a t which time she began working a t a 
d e l i , s e r v i n g food and washing p o t s . 

Dr. D o t t e r ' s c l o s i n g r e p o r t of October 9, 1982 s t a t e d : 

" I t i s my o p i n i o n t h a t t h e r e i s no e v i d e n c e 
t h a t h e r c o n d i t i o n h a s s i g n i f i c a n t l y 
worsened s i n c e t h a t r e p o r t by Dr. Campagna 
[ d a t e d A p r i l 30, 1 9 8 1 ] . Her p r e s e n t 
m e d i c a l c o m p l a i n t s a r e p r e c i s e l y t h o s e as 
o u t l i n e d i n h i s summary l e t t e r , and a s s u c h 
r e p r e s e n t a c o n t i n u a t i o n o f h e r c o m p l a i n t s 
from August o f 1978." 

Dr. Campagna's r e p o r t of A p r i l 30, 1981 had n o t e d : 

"She s t a t e s she s t i l l i s h a v i n g muscle 
spasms i n h e r neck t h a t r a d i a t e i n t o h e r 
s h o u l d e r b l a d e s and i n t o h e r upper back. 
She s t a t e s she i s a l s o g e t t i n g h e a d a c h e s 
from t h e spasms and the r i g h t s i d e of h e r 
neck i s s o r e a l l the t i m e . She s t a t e s t h a t 
h e r arms ache to h e r elbows." 

T h e r e a f t e r , on October 21, 1982, the i n s u r e r d e n i e d 
c l a i m a n t ' s a g g r a v a t i o n c l a i m on the ground t h a t t h e r e was no 
w o r s e n i n g . 

On November 1, 1982 Dr. John Hughes, o r t h o p e d i c surgeon a t 
Oklahoma C i t y , x - r a y e d c l a i m a n t ' s c e r v i c a l s p i n e and d i a g n o s e d 
d e g e n e r a t i v e d i s c d i s e a s e between C5 and C6 w i t h a n t e r i o r 
o s t e o p h y t e f o r m a t i o n . I t was h i s o p i n i o n t h a t t h e d e g e n e r a t i v e 
p r o c e s s was t h e end r e s u l t of h e r i n j u r y s i t u a t i o n . Due t o a 
n e g a t i v e EMG t e s t , he d i d not t h i n k s u r g e r y was w a r r a n t e d , but 
f e l t t h a t i n t h e f u t u r e c l a i m a n t may w e l l r e q u i r e an a n t e r i o r 
i n t e r b o d y c e r v i c a l f u s i o n . 

S h o r t l y a f t e r t h i s , c l a i m a n t r e t u r n e d t o Oregon t o h e r 
o r i g i n a l t r e a t i n g p h y s i c i a n , Dr. Robert S t r u k e l . Dr. S t r u k e l 
r e f e r r e d c l a i m a n t t o Dr. Ruben Saez, n e u r o s u r g e o n . Dr. Saez 
examined c l a i m a n t on December 8, 1982 and noted h e r c o m p l a i n t s of 
neck p a i n and s t i f f n e s s w i t h h eadaches, b i l a t e r a l arm p a i n , worse 
i n t h e l e f t t h a n r i g h t , and o c c a s i o n a l numbness o f t h e l e f t hand. 
C l a i m a n t ' s neck motion was between 50% and 75% o f n o r m a l . There 
was h y p e s t h e s i a of the second and f i f t h f i n g e r s o f t h e l e f t hand. 
Dr. Saez d i a g n o s e d c e r v i c a l d i s c d i s e a s e a t C5-6 t h a t was 
a g g r a v a t e d by the 1978 i n j u r y . Dr. Saez a l s o noted t h a t c l a i m a n t 
was d i a g n o s e d a s s u f f e r i n g from t e n s i o n i n 1979 and t h a t s u c h 
i m p r e s s i o n s s t i l l appeared a p p l i c a b l e . Dr. Saez recommended t h a t 
c o n s e r v a t i v e management of h e r c o n d i t i o n be c o n t i n u e d u n l e s s 
s i g n i f i c a n t n e u r o l o g i c impingement was found t o e x i s t i n t h e 
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c e r v i c a l s p i n e . He a d m i t t e d c l a i m a n t t o t h e h o s p i t a l f o r 
e v a l u a t i o n and a J a n u a r y 17, 1983 myelogram r e v e a l e d a p o s t e r i o r 
o s t e o p h y t i c r i d g e a t C5-6 i n d e n t i n g t h e d u r a l s a c a t t h a t l e v e l 
w i t h m i l d o b l i t e r a t i o n of the n e r v e r o o t s l e e v e s b i l a t e r a l l y . 

I n a r e p o r t d a t e d J a n u a r y 19, 1983, Dr. J . W. G i l s d o r f took a 
h i s t o r y o f c l a i m a n t ' s c o n t i n u i n g c e r v i c a l d i s a b i l i t y s i n c e 1978 
w i t h l i m i t e d a b i l i t y t o work s i n c e t h a t t i m e . Dr. G i l s d o r f n o t ed 
t h a t c l a i m a n t ' s c o n d i t i o n had i n t e r m i t t e n t l y responded t o t r a c t i o n 
and r e s t : 

"Through t h e y e a r s , she h a s noted a [ s i c ] 
s p e c i f i c p o s i t i o n s and a c t i v i t i e s t h a t w i l l 
a l w a y s p r e c i p i t a t e d i s c o m f o r t . She cannot 
t o l e r a t e s u s t a i n e d r e a c h i n g or l o o k i n g 
overhead b e c a u s e of the p r o d u c t i o n of 
headaches and a c h i n g i n t o h e r l e f t upper 
e x t r e m i t y . She cannot t o l e r a t e h o l d i n g h e r 
g r a n d c h i l d r e n on h e r l e f t arm a s t h i s 
i n v o l v e s t i l t i n g h e r head t o the l e f t 
l a t e r a l p o s i t i o n w i t h s l i g h t r o t a t i o n , and 
she promptly then e x p e r i e n c e s p o s t e r i o r 
c e r v i c a l p a i n , a c h i n g i n t o the l e f t upper 
e x t r e m i t y , and a s e n s e of numbness u s u a l l y 
i n v o l v i n g t h e index f i n g e r and r i n g f i n g e r . 

"She i s a l s o aware t h a t any a c t i v i t i e s t o 
and f r o or r e p e t i t i v e t u r n i n g of t h e neck 
produces p o s t e r i o r c e r v i c a l d i s c o m f o r t , 
h e adaches, and t h e r e a f t e r i n c r e a s i n g p a i n 
i n h e r l e f t upper e x t r e m i t y . R i d i n g i n a 
c a r or d r i v i n g produce i n c r e a s e d symptoms. 

"Recumbency and marked r e s t r i c t i o n s of 
a c t i v i t i e s , a v o i d i n g t h e s e a g g r a v a t i n g 
p o s i t i o n s and motions w i l l r e s u l t i n good 
r e l i e f of d i s c o m f o r t . I f she 
c o n s c i e n t i o u s l y a v o i d s t h e s e a g g r a v a t i n g 
p o s i t i o n s , a c t i v i t i e s can remain r e l a t i v e l y 
c o m f o r t a b l e f o r even s u s t a i n e d p e r i o d s of 
time, but a t times t h e r e h a s o c c u r r e d 
e p i s o d e s of r e c u r r e n t p o s t e r i o r c e r v i c a l 
p a i n and a c h i n g when she c o u l d not 
r e c o g n i z e any p e r i o d of a g g r a v a t i n g 
a c t i v i t y or p o s i t i o n i n g . " 

The d o c t o r ' s d i a g n o s i s was t h a t of c e r v i c a l s p o n d y l o s i s a t 
C5-6 w i t h i n t e r m i t t e n t r a d i c u l o p a t h y . The d o c t o r found t h a t h e r 
d e s c r i p t i o n of a g g r a v a t i n g c o n d i t i o n s and p o s t u r e s was " c e r t a i n l y 
c o n s i s t e n t w i t h h e r degree and a r e a of s p o n d y l o s i s . " He f e l t t h a t 
c o n s e r v a t i v e t r e a t m e n t c o u l d c o n t i n u e t o be c a r r i e d out i f 
c l a i m a n t c o u l d be a b l e t o l i v e w i t h h e r c u r r e n t l e v e l o f problems 
and l i m i t h e r p h y s i c a l c a p a c i t i e s . However, he recommended, b a s e d 
on h e r l o n g h i s t o r y and h e r x - r a y f i n d i n g s , t h a t i f c l a i m a n t f e l t 
she c o u l d not c o n t i n u e t o t o l e r a t e h e r c u r r e n t l e v e l o f 
r e s t r i c t i o n and d i s c o m f o r t , then a n t e r i o r c e r v i c a l d i s c e c t o m y and 
i n t e r b o d y f u s i o n a t C5-6 was i n d i c a t e d . 

Dr. Saez c o n c u r r e d w i t h Dr. G i l s d o r f s o p i n i o n t h a t c l a i m a n t 
s h o u l d a t t e m p t t o a c c e p t h e r p r e s e n t symptoms, b u t s t a t e d t h a t , i f 
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she remained s i g n i f i c a n t l y symptomatic, c l a i m a n t would be a d v i s e d 
t o undergo a d e c o m p r e s s i o n and f u s i o n a t C5-6. 

C l a i m a n t was r e l e a s e d from t h e h o s p i t a l J a n u a r y 20, 1983 and 
r e t u r n e d t o see Dr. Saez a month l a t e r . Upon h e r r e t u r n , she 
r e p o r t e d c o n t i n u i n g neck p a i n w i t h c e r v i c a l movement, i n t e r m i t t e n t 
h e a d a c h e s accompanying t h a t p a i n , and p a i n and s t i f f n e s s r a d i a t i n g 
out i n t o t h e l e f t s h o u l d e r w i t h a c h i n g of t h e upper arms 
b i l a t e r a l l y . C l a i m a n t r e p o r t e d t h a t even o r d i n a r y house 
a c t i v i t i e s were enough t o t r i g g e r t h e r e c u r r e n t symptoms e v e r y 
day. C e r v i c a l range of motion was 75% of normal. At t h a t time 
Dr. Saez recommended t h a t t h e c e r v i c a l d i s c e c t o m y and f u s i o n be 
performed a s t h e r e appeared t o be "no r e a s o n a b l e a l t e r n a t i v e t o 
manage h e r c o n t i n u i n g symptoms w i t h any e x p e c t a t i o n o f s u c c e s s . " 

On A p r i l 19, 1983 Dr. Saez r e p o r t e d t h a t i t was h i s m e d i c a l 
o p i n i o n t h a t c l a i m a n t had p r e e x i s t i n g c e r v i c a l s p o n d y l o s i s o f a 
m i l d degree which was asymptomatic b e f o r e h e r neck was worsened by 
th e i n j u r y of 1978. S i n c e t h a t time c l a i m a n t ' s work e f f o r t s had 
been u n s u c c e s s f u l due to a g r a d u a l w o r s e n i n g of h e r symptoms. 
A l s o a r e c e n t c e r v i c a l myelogram i n d i c a t e d t h a t t h e d e f e c t a t C5-6 
was more prominent th a n i t had been on p r e v i o u s s t u d i e s . 
Dr. S a e z ' s o p i n i o n was t h a t c l a i m a n t ' s 1978 i n j u r y was t h e major 
c a u s e o f w o r s e n i n g of the p a t i e n t ' s p r e v i o u s l y asymptomatic 
c o n d i t i o n , and t h a t s i n c e t h a t time n a t u r a l l y p r o g r e s s i v e changes 
i n t h e c e r v i c a l s p i n e were a l s o s e c o n d a r i l y c o n t r i b u t o r y t o t h e 
p a t i e n t ' s c o n d i t i o n as i t p r e s e n t l y e x i s t e d . 

The i n s u r e r t h e n r e f e r r e d c l a i m a n t t o Dr. Luce, a 
n e u r o s u r g i c a l c o n s u l t a n t , who had examined c l a i m a n t p r e v i o u s l y a s 
a member of the Southern Oregon M e d i c a l C o n s u l t a n t s ' p a n e l i n 
1980. B e s i d e s examining c l a i m a n t , Dr. Luce a l s o had a c c e s s t o t h e 
p r e v i o u s m e d i c a l r e c o r d s . Dr. Luce made the f o l l o w i n g c o m p a r i s o n s 
between c l a i m a n t ' s p a s t and p r e s e n t c o n d i t i o n : 

"The neck s t i f f n e s s i s n e a r l y a l w a y s 
p r e s e n t and i t i s f r e q u e n t l y f o l l o w e d by 
th e h e a d a c h e s as d e s c r i b e d above. Her l e f t 
arm a c h e s more c o n s t a n t l y a t t he p r e s e n t 
time, p a r t i c u l a r l y i n the elbow a r e a . She 
e m p h a t i c a l l y s t a t e s t h a t t h e r e i s n e v e r any 
elbow d i s c o m f o r t w i t h o u t h a v i n g a n t e c e d e n t 
neck p a i n and d i s c o m f o r t . Her p o s i t i o n o f 
comfort i s l y i n g f l a t w i t h a p i l l o w and she 
s t a t e s t h a t h e r p o s i t i o n s of d i s c o m f o r t a r e 
t r y i n g to s i t f o r any l e n g t h of time or 
d r i v i n g a c a r f o r any d i s t a n c e , b e c a u se o f 
the n e c e s s i t y f o r t u r n i n g h e r head from 
s i d e t o s i d e . " 

Dr. Luce noted a change i n c l a i m a n t ' s c e r v i c a l s p i n e a t 
C5-6. When comparing p a s t and r e c e n t myelograms i t was s u g g e s t e d 
t h a t c l a i m a n t now had a v e r y prominent spur and p e r h a p s some added 
d i s c m a t e r i a l o r , i n the a l t e r n a t i v e , a f r e e fragment w h i c h had 
some c a l c i u m d e p o s i t i n t h a t a r e a . I t was Dr. L u c e ' s o p i n i o n t h a t 
t h e r e had been a p r o g r e s s i o n of symptoms c o m p a t i b l e w i t h t h e 
i n j u r y and t h e a n a t o m i c a l a l t e r a t i o n s which had f o l l o w e d i t . 
Dr. Luce had the o p i n i o n t h a t t h e s u r g e r y recommended by Dr. Saez 
and Dr. G i l s d o r f was n e c e s s a r y f o r the r e a s o n s of t h e u n d e r l y i n g 
p o s t - t r a u m a t i c changes, and not n e c e s s a r i l y b e c a u s e o f t h e n a t u r a l 
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p r o g r e s s i o n o f some n o n t r a u m a t i c d i s e a s e , i . e . , c e r v i c a l 
s p o n d y l o s i s . Dr. Luce f e l t c l a i m a n t would be a good s u r g i c a l 
c a n d i d a t e a s she was a woman who wants t o work, but had been to o 
u n c o m f o r t a b l e t o c a r r y out work a c t i v i t i e s . 

At h e a r i n g , t h e i n s u r e r i n t r o d u c e d the t e s t i m o n y of 
Dr. Eugene Tennyson, J r . , neurosurgeon, who had r e v i e w e d t h e 
m e d i c a l r e p o r t s and x - r a y s , but d i d not examine c l a i m a n t . I t was 
Dr. Tennyson's o p i n i o n t h a t c l a i m a n t ' s p r e s e n t c o n d i t i o n r e f l e c t e d 
o n l y t h e n a t u r a l p r o g r e s s i o n of t h e u n d e r l y i n g c o n d i t i o n o f 
c e r v i c a l s p o n d y l o s i s . Dr. Tennyson had t h e o p i n i o n t h a t 
c l a i m a n t ' s f i n d i n g s of c e r v i c a l s p o n d y l o s i s were about a v e r a g e f o r 
someone of h e r age. He a l s o f e l t t h a t , i f c l a i m a n t ' s August 1978 
i n j u r y had an e f f e c t upon c l a i m a n t ' s s p o n d y l o s i s , i t s h o u l d h a v e 
shown up i n the f i r s t myelogram which he i n t e r p r e t e d a s b e i n g 
normal. 

The r e c o r d shows, however, t h a t the f i r s t myelogram, 
performed by Dr. Campagna, was not normal. I t r e v e a l e d a s m a l l t o 
moderate s i z e a n t e r i o r e x t r a d u r a l d e f e c t a t C5-6, a s s o c i a t e d w i t h 
a p o s t e r i o r l y p r o j e c t i n g o s t e o p h y t i c s p u r a t C5. A s m a l l e r d e f e c t 
was p r e s e n t a t C6-7. 

Dr. Tennyson f u r t h e r s t a t e d t h a t t h e r e was no change i n 
c l a i m a n t ' s n e u r o l o g i c a l f i n d i n g s between 1979 and 1983, e x c e p t f o r 
an improvement i n h e r c e r v i c a l range of motion. However, Dr. 
L u c e ' s A p r i l 22, 1983 r e p o r t r e v e a l e d t h a t , upon n e u r o l o g i c a l 
s e n s o r y e x a m i n a t i o n , t h e r e was s l i g h t h y p e s t h e s i a o v e r t h e l e f t 
r i n g and index f i n g e r s . On p a l p a t i o n , Dr. Luce found: 

"The s u b o c c i p i t a l a r e a s a r e t e n d e r , 
b i l a t e r a l l y , more on the l e f t s i d e t h a n t h e 
r i g h t . The p a r a v e r t e b r a l m u s c u l a t u r e i s 
q u i t e t i g h t on the r i g h t s i d e , and i t i s 
t e n d e r throughout the c e r v i c a l a r e a . The 
t r a p e z i u s on the l e f t i s v e r y t e n d e r o v e r 
t h e s u p e r i o r p o r t i o n of t h a t m u s c l e . The 
rhomboids a r e normal b i l a t e r a l l y . The 
s p i n o u s p r o c e s s e s a r e normal e x c e p t f o r 
t e n d e r n e s s over C - l and C-5 i n the m i d l i n e . " 

One o f Dr. L u c e ' s d i a g n o s e s was " r e c u r r e n t n e r v e r o o t 
i r r i t a t i o n , C-6 l e f t . " 

The R e f e r e e a c c e p t e d Dr. Tennyson's o p i n i o n o v e r t h a t o f Dr. 
Saez and Dr. G i l s d o r f b e c a u s e he f e l t the l a t t e r two d o c t o r s ' 
o p i n i o n s d i d not s t a t e c o n v i n c i n g l y t h a t the w o r s e n i n g was a 
r e s u l t of t he compensable i n j u r y . The R e f e r e e d e t e r m i n e d t h a t Dr. 
L u c e ' s o p i n i o n s h o u l d be g i v e n l e s s weight t h a n Dr. Tennyson's 
b e c a u s e , even though Dr. Luce may be i n a b e t t e r p o s i t i o n t o 
d e t e r m i n e whether c l a i m a n t ' s c o n d i t i o n had worsened b a s e d on h i s 
a b i l i t y t o make a c o m p a r a t i v e exam, he d i d not have an a dvantage 
i n d i s c u s s i n g e t i o l o g y of c l a i m a n t ' s p r e s e n t c o n d i t i o n . 

Our de novo e x a m i n a t i o n of the d o c t o r s ' o p i n i o n s l e a d s us t o 
a d i f f e r e n t c o n c l u s i o n . We f i n d t h a t g r e a t e r weight s h o u l d be 
g i v e n t o t h e o p i n i o n s of the t r e a t i n g neurosurgeon, Dr. S a e z , and 
h i s c o n s u l t a n t . Dr. G i l s d o r f , who a c t u a l l y examined c l a i m a n t . We 
a l s o f i n d t h a t c o n s i d e r a b l e weight s h o u l d be a f f o r d e d Dr. L u c e ' s 
o p i n i o n b e c a u s e he a c t u a l l y examined c l a i m a n t and had t h e 
a d v a n t a g e o f comparing c l a i m a n t ' s p r e s e n t c o n d i t i o n t o h e r 
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c o n d i t i o n t h r e e y e a r s e a r l i e r . 

Dr. Tennyson had n e i t h e r t h e advantage o f examining c l a i m a n t 
nor o f v i e w i n g h e r c o n d i t i o n over a p e r i o d o f t i m e . A lthough h i s 
c o n c l u s i o n s a r e p o s s i b l e , we f i n d them l e s s p e r s u a s i v e t h a n t h e 
o t h e r a v a i l a b l e m e d i c a l o p i n i o n . For t h e above r e a s o n s , we 
r e v e r s e t h e R e f e r e e ' s o r d e r and f i n d t h a t c l a i m a n t h a s pro v e d by a 
pr e p o n d e r a n c e of t he e v i d e n c e t h a t h e r c e r v i c a l c o n d i t i o n , w h i c h 
now r e q u i r e s s u r g e r y i n the o p i n i o n o f h e r t r e a t i n g d o c t o r s , i s 
r e l a t e d t o h e r 1978 compensable neck i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 5, 1983 i s r e v e r s e d . 
C l a i m a n t ' s a g g r a v a t i o n c l a i m i s remanded t o t h e i n s u r e r f o r 
p r o c e s s i n g and payment of b e n e f i t s . C l a i m a n t ' s a t t o r n e y i s 
awarded $600 f o r s e r v i c e s on Board r e v i e w and $1,000 f o r s e r v i c e s 
a t h e a r i n g , t o be p a i d by t he i n s u r e r . 

ANITA A. BADE, C l a i m a n t WCB 82-10966 
G l e n n R a m i r e z , C l a i m a n t ' s A t t o r n e y J u l y 23, 1984 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members Barn e s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Brown's o r d e r w h i c h 
u p h e l d t h e i n s u r e r ' s d e n i a l of m e d i c a l t r e a t m e n t . The i s s u e i s 
c l a i m a n t ' s e n t i t l e m e n t to m e d i c a l s e r v i c e s p u r s u a n t t o ORS 656.245. 

The i n s u r e r contends t h a t t h e R e f e r e e e r r e d , a l b e i t 
h a r m l e s s l y , i n a s s i g n i n g i t , r a t h e r than c l a i m a n t , t h e burden of 
pr o o f i n t h i s c a s e . I n a d d i t i o n , t h e i n s u r e r h a s r a i s e d a 
p r e l i m i n a r y i s s u e by way of a "Motion t o S t r i k e " p o r t i o n s o f 
c l a i m a n t ' s b r i e f . The i n s u r e r contends t h a t c l a i m a n t r a i s e s a new 
i s s u e ( i n t h e n a t u r e of a c o l l a t e r a l e s t o p p e l argument) on r e v i e w . 

The i n s u r e r ' s motion i s d e n i e d . We do not c o n s i d e r 
c l a i m a n t ' s e s t o p p e l argument t o be a "new i s s u e " which c l a i m a n t 
h a s waived by h e r f a i l u r e to r a i s e i t a t h e a r i n g . R a t h e r , 
c l a i m a n t i s a d v a n c i n g a n o t h e r l e g a l t h e o r y i n s u p p o r t o f t he o n l y 
i s s u e i n t h i s c a s e : Her e n t i t l e m e n t t o m e d i c a l s e r v i c e s p u r s u a n t 
t o ORS 656.245. T h e r e i s s u f f i c i e n t e v i d e n c e i n t he r e c o r d t o 
d e c i d e t h e m e r i t s of c l a i m a n t ' s e s t o p p e l argument. See a l s o 
Anderson v . West Union V i l l a g e Square, 44 Or App 685, 688 ( 1 9 8 0 ) ; 
N e e l y v. S A I F , 43 Or App 319, 323 ( 1 9 7 9 ) . We do not b e l i e v e t h e 
i n s u r e r i s p r e j u d i c e d by t h e f a c t t h a t c l a i m a n t a r g u e s t h i s 
e s t o p p e l t h e o r y f o r the f i r s t time on r e v i e w , p a r t i c u l a r l y i n view 
o f our c o n c l u s i o n t h a t c l a i m a n t ' s argument must f a i l . 

C l a i m a n t was 58 y e a r s of age a t the time o f h e a r i n g . She 
s u s t a i n e d t h i s i n d u s t r i a l i n j u r y on F e b r u a r y 7, 1976 when a door 
blew out o f h e r hand and s t r u c k h e r c h e s t . P r i o r t o t h i s 
a c c i d e n t , c l a i m a n t had been i n v o l v e d i n t h r e e motor v e h i c l e 
a c c i d e n t s , which r e s u l t e d i n c e r v i c a l , t h o r a c i c and low back 
c o m p l a i n t s . The 1976 i n d u s t r i a l i n j u r y a p p a r e n t l y a g g r a v a t e d t h i s 
e n t i r e symptom complex. The 1976 c l a i m was a c c e p t e d and p r o c e s s e d 
t o c l o s u r e by a D e t e r m i n a t i o n Order which awarded 5% u n s c h e d u l e d 
low back d i s a b i l i t y . 
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I n e a r l y 1978 an i s s u e a r o s e c o n c e r n i n g c l a i m a n t ' s 
e n t i t l e m e n t t o c h i r o p r a c t i c t r e a t m e n t . On the b a s i s o f 
recommendations made by a p e e r r e v i e w committee and an o p i n i o n 
i s s u e d by t h e M e d i c a l D i r e c t o r of the Workers' Compensation 
Department, the i n s u r e r d e n i e d payment o f f u r t h e r c h i r o p r a c t i c 
t r e a t m e n t "beyond August 23, 1977," by d e n i a l l e t t e r d a t e d March 
13, 1978. I n a p r i o r p r o c e e d i n g , WCB Case No. 78-00304, a R e f e r e e 
a f f i r m e d t h e D e t e r m i n a t i o n Order award of 5% u n s c h e d u l e d low back 
d i s a b i l i t y and s e t a s i d e the i n s u r e r ' s March 1978 d e n i a l , o r d e r i n g 
t h a t " a f t e r August 23, 1977, t h e [ i n s u r e r ] p r o v i d e c l a i m a n t a l l 
i n j u r y r e l a t e d b e n e f i t s due h e r p u r s u a n t t o ORS 656.245. . . . " 

I n F e b r u a r y 1979, i n r e s p o n s e t o a l e t t e r from c l a i m a n t ' s 
c h i r o p r a c t o r , t h e i n s u r e r d e n i e d r e o p e n i n g the c l a i m f o r t h e 
a s s e r t e d r e a s o n t h a t c l a i m a n t ' s " c u r r e n t c o n d i t i o n [ w a s ] not a 
n a t u r a l w o r s e n i n g or p r o g r e s s i o n of [ h e r ] i n c i d e n t of F e b r u a r y 4, 
1976, but [ w a s ] c a u s a l l y r e l a t e d t o [ h e r ] c u r r e n t employment." 
C l a i m a n t a p p a r e n t l y r e q u e s t e d a h e a r i n g c o n t e s t i n g t h i s d e n i a l 
(WCB Case No. 79-01326), and c l a i m a n t and the i n s u r e r e n t e r e d i n t o 
a s t i p u l a t i o n , which was approved by a R e f e r e e i n December o f 
1981, whereby the i n s u r e r a g r e e d t o pay " a l l m e d i c a l c l a i m s and 
expenses s u b m i t t e d to d a t e , " and an i n s u r e r - p a i d a t t o r n e y ' s f e e . 

I n August 1982 c l a i m a n t ' s c h i r o p r a c t o r r e q u e s t e d t h a t t h e 
Northwest P a i n C e n t e r admit c l a i m a n t f o r e x a m i n a t i o n and 
t r e a t m e n t . The C e n t e r r e q u e s t e d t h a t t h e i n s u r e r a u t h o r i z e 
t r e a t m e n t . The i n s u r e r f i r s t had c l a i m a n t examined by Dr. Lynch, 
who opined t h a t c l a i m a n t was e x p e r i e n c i n g no r e s i d u a l symptoms 
from h e r F e b r u a r y 1976 i n d u s t r i a l i n j u r y . A f t e r r e c e i p t o f Dr. 
L y n c h ' s r e p o r t , t h e i n s u r e r d e n i e d c l a i m a n t ' s r e q u e s t f o r 
a d m i s s i o n t o the Northwest P a i n C e n t e r "and subsequent time 
l o s s . " The d e n i a l l e t t e r s t a t e s : 

"Our r e v i e w i n d i c a t e s t h a t your p r e s e n t 
c o n d i t i o n and need f o r ongoing m e d i c a l c a r e 
i s not c a u s a l l y r e l a t e d t o the i n d u s t r i a l 
i n j u r y of F e b r u a r y 4, 1976. F u r t h e r , you 
t e r m i n a t e d w i t h our employer on June 2, 
1976, and any symptoms t h a t you a r e now 
h a v i n g a r e more p r o b a b l y r e l a t e d t o t h e 
r e p e t i t i v e l i f t i n g and bagging of g r o c e r i e s 
s i n c e June 2, 1976. We a r e , t h e r e f o r e , 
d e n y i n g [ y o u r ] r e q u e s t f o r a d m i t t a n c e t o 
the Northwest P a i n C e n t e r s i n c e your 
p r e s e n t c o n d i t i o n d i d not a r i s e out of 
and/or i n the c o u r s e o f your employment." 

C l a i m a n t r e q u e s t e d a h e a r i n g c o n t e s t i n g t h i s d e n i a l , w h i c h gave 
r i s e t o t h e p r e s e n t p r o c e e d i n g . 

B e f o r e t h e h e a r i n g convened i n August 1983, t h e i n s u r e r ' s 
a t t o r n e y a d v i s e d c l a i m a n t and the Board o f i t s u n d e r s t a n d i n g o f 
t h e i s s u e s f o r h e a r i n g : 

" I t i s employer's p o s i t i o n t h a t t h e d e n i a l 
. l e t t e r d a t e d November 22, 1982, w h i l e 

s p e c i f i c a l l y r e s p o n d i n g t o a r e q u e s t f o r 
a d m i t t a n c e t o the Northwest P a i n C e n t e r 
a l s o d e n i e s t h a t c l a i m a n t ' s c u r r e n t 
c o n d i t i o n and need f o r m e d i c a l c a r e and 
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t r e a t m e n t i s not c a u s a l l y r e l a t e d t o t h e 
i n d u s t r i a l i n j u r y of F e b r u a r y 4, 1976. I t 
i s e mployer's p o s i t i o n t h a t t h i s d e n i a l 
s e r v e s t o deny the c o m p e n s a b i l i t y o f the 
c h i r o p r a c t i c t r e a t m e n t b e i n g r e n d e r e d by 
Dr. Mark D. H e l l e r as s e t f o r t h i n E x h i b i t s 
46 and 47." 

When the h e a r i n g began on August 31, 1983, t h e s t a t e d i s s u e s were 
c l a i m a n t ' s e n t i t l e m e n t t o payment o f m e d i c a l b i l l s f o r t r e a t m e n t 
i n c u r r e d a s of the time of h e a r i n g , c l a i m a n t ' s e n t i t l e m e n t t o 
r e c e i v e " f u r t h e r m e d i c a l t r e a t m e n t " and whether the i n s u r e r ' s 
c l a i m p r o c e s s i n g w a r r a n t e d i m p o s i t i o n of p e n a l t i e s and a t t o r n e y 
f e e s . The R e f e r e e ' s o r d e r c o n c l u d e s , "the employer's d e n i a l f o r 
c u r r e n t and f u t u r e m e d i c a l t r e a t m e n t a r i s i n g out o f t h e F e b r u a r y 
4, 1976 i n j u r y i s s u s t a i n e d . " 

F i r s t we c o n s i d e r c l a i m a n t ' s argument t h a t the i n s u r e r i s 
e s t o p p e d t o deny c l a i m a n t compensation under the p r o v i s i o n s o f ORS 
656.245. I t i s u n c l e a r whether c l a i m a n t i s a r g u i n g t h a t t h e 
R e f e r e e ' s 1978 o r d e r i n WCB Case No. 78-00304 or t h e 1981 
s t i p u l a t e d o r d e r i n WCB Case No. 79-01326 forms the b a s i s of t h i s 
a l l e g e d e s t o p p e l . I n e i t h e r e v e n t , the r e s u l t i s t h e same. 

The l i t i g a t i o n which l e d t o the 1978 R e f e r e e ' s o r d e r was 
c o n c e r n e d w i t h the e x t e n t of c l a i m a n t ' s permanent d i s a b i l i t y and 
c l a i m a n t ' s e n t i t l e m e n t t o a d d i t i o n a l c h i r o p r a c t i c t r e a t m e n t . The 
t r e a t m e n t i s s u e a t t h a t time was not the c a u s a l r e l a t i o n s h i p 
between c l a i m a n t ' s 1976 i n j u r y and t h e c o n d i t i o n r e q u i r i n g 
c h i r o p r a c t i c t r e a t m e n t ; r a t h e r , t h e i s s u e was the r e a s o n a b l e n e s s 
and n e c e s s i t y of t h e amount of t r e a t m e n t b e i n g r e n d e r e d . Based 
upon h i s c o n c l u s i o n t h a t c l a i m a n t would r e q u i r e p a l l i a t i v e 
t r e a t m e n t from time t o time, the R e f e r e e o r d e r e d t h e i n s u r e r t o 
pay "these b e n e f i t s p u r s u a n t t o ORS 656.245. T h i s p r i o r 
l i t i g a t i o n , t h e r e f o r e , c o u l d not be d e t e r m i n a t i v e o f t h e i n s u r e r ' s 
o b l i g a t i o n s and the c l a i m a n t ' s r i g h t s w i t h r e s p e c t t o c h i r o p r a c t i c 
or m e d i c a l c a r e i n t h i s l i t i g a t i o n , where the i s s u e i s t h e c a u s a l 
c o n n e c t i o n between c l a i m a n t ' s o r i g i n a l i n j u r y and the c o n d i t i o n or 
c o n d i t i o n s now r e q u i r i n g t r e a t m e n t . No e s t o p p e l a r i s e s from the 
1978 o r d e r . 

The i n s u r e r ' s F e b r u a r y 1979 d e n i a l d i d r a i s e an i s s u e 
c o n c e r n i n g the c a u s a t i o n of the c o n d i t i o n r e q u i r i n g c h i r o p r a c t i c 
c a r e a t t h a t time, and whether i t was r e l a t e d t o c l a i m a n t ' s 1976 
i n j u r y . However, the s t i p u l a t i o n s i g n e d by the p a r t i e s and 
approved i n December 1981 c o u l d not be more c l e a r i n d e f i n i n g t h e 
p a r t i e s ' r i g h t s and o b l i g a t i o n s . T h a t s t i p u l a t i o n s t a t e s t h a t the 
i n s u r e r " w i l l pay a l l m e d i c a l c l a i m s and expenses s u b m i t t e d t o 
d a t e . " (Emphasis added.) That s t i p u l a t i o n d i d not r e s o l v e any 
i s s u e c o n c e r n i n g c l a i m a n t ' s p o s s i b l e c o n t i n u i n g e n t i t l e m e n t t o 
m e d i c a l s e r v i c e s p u r s u a n t t o ORS 656.245; i t m e r e l y r e s o l v e d t h e 
d i s p u t e between the p a r t i e s c o n c e r n i n g c l a i m a n t ' s e n t i t l e m e n t t o 
the t r e a t m e n t i n c u r r e d a s of the d a t e o f the agreement. C f . 
C l i n k e n b e a r d v. S A I F , 44 Or App 583 ( 1 9 8 0 ) . No e s t o p p e l a r i s e s 
from the 1981 s t i p u l a t i o n . 

On t h e m e r i t s of t h e i s s u e d e c i d e d by t h e R e f e r e e •— 
c l a i m a n t ' s e n t i t l e m e n t t o b e n e f i t s p u r s u a n t t o ORS 656.245 — we 
a g r e e w i t h the R e f e r e e ' s c o n c l u s i o n t h a t a p reponderance of t h e 
p e r s u a s i v e e v i d e n c e f a i l s t o e s t a b l i s h the r e q u i s i t e c a u s a l 
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r e l a t i o n s h i p between c l a i m a n t ' s 1976 i n d u s t r i a l i n j u r y and t h e 
m e d i c a l c o n d i t i o n p r e s e n t l y r e q u i r i n g c h i r o p r a c t i c c a r e . 
S i m i l a r l y , t h e e v i d e n c e f a i l s t o e s t a b l i s h t h a t t h e proposed 
a d m i s s i o n t o the Northwest P a i n C e n t e r i s f o r t r e a t m e n t o f an 
i n j u r y - r e l a t e d c o n d i t i o n . The e v i d e n c e r a t h e r c l e a r l y e s t a b l i s h e s 
t h a t c l a i m a n t ' s c u r r e n t m e d i c a l c o n d i t i o n i s p r i m a r i l y due t o 
c a u s e s o t h e r t h a n c l a i m a n t ' s i n d u s t r i a l i n j u r y , i n c l u d i n g 
c l a i m a n t ' s p r i o r motor v e h i c l e a c c i d e n t s , and h e r o s t e o p o r o s i s and 
d e g e n e r a t i v e s p i n a l changes, n e i t h e r o f which were c a u s e d by o r 
a r e o t h e r w i s e r e l a t e d t o the 1976 i n j u r y . 

F i n a l l y , we a g r e e w i t h t h e i n s u r e r ' s p o s i t i o n t h a t t h e 
R e f e r e e e r r e d i n a s s i g n i n g t h e burden of p r o o f t o i t . When an 
e m p l o y e r / i n s u r e r d e n i e s t h e c o m p e n s a b i l i t y of a c l a i m , t h e 
c l a i m a n t must prove e n t i t l e m e n t t o compensation by a p r e p o n d e r a n c e 
o f t h e e v i d e n c e . Hughes v. P a c i f i c Northwest B e l l , 61 Or App 566, 
571 ( 1 9 8 3 ) ; Brewer~v. S A I F , 59 Or App 87, 90-91 ( 1 9 8 2 ) ; Lenox v . 
SA I F , 54 Or App 551, 553 ( 1 9 8 1 ) ; Denny v. S A I F , 48 Or App 335, 337 
( 1 9 8 0 ) ; F i s h e r v. C o n s o l i d a t e d F r e i g h t w a y s , I n c . , 12 Or App 417 
( 1 9 7 3 ) ; Robert F. Maxwell, 35 Van N a t t a 1244, 1247 ( 1 9 8 3 ) ; Eugene 
V o r i s , 35 Van N a t t a 598 ( 1 9 8 3 ) , a f f ' d w i t h o u t o p i n i o n , 66 Or App 
972 ( 1 9 8 4 ) ; Mary E. (Southworth) Osborne, 35 Van N a t t a 186, 188 
( 1 9 8 3 ) , a f f ' d w i t h o u t o p i n i o n , 65 Or App 567 ( 1 9 8 3 ) ; E o n i a Z. 
S t o a , 34 Van N a t t a 1206 ( 1 9 8 2 ) . 

ORDER 

The R e f e r e e ' s o r d e r dated September 29, 1983 i s a f f i r m e d . 

LORRI K. DAY, C l a i m a n t WCB 82-07346 
D o b l i e , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 2 3 , 1984 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members F e r r i s and L e w i s . 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e Q u i l l i n a n ' s o r d e r 
w h i c h : ( 1 ) Found c l a i m a n t ' s o u t - o f - s t a t e m e d i c a l t r e a t m e n t t o be 
compensable and ( 2 ) a s s e s s e d i t a p e n a l t y and a t t o r n e y f e e s f o r 
u n r e a s o n a b l e conduct i n r e f u s i n g t o a u t h o r i z e t h e proposed m e d i c a l 
t r e a t m e n t . 

C l a i m a n t compensably i n j u r e d h e r low back i n June 1981. Dr. 
Whitney, c l a i m a n t ' s t r e a t i n g o r t h o p e d i s t , recommended a 
laminectomy and d i s k e c t o m y . The i n s u r e r d e n i e d r e s p o n s i b i l i t y , 
c o n t e n d i n g c l a i m a n t ' s d i s c problem was not w o r k - r e l a t e d . T h i s 
d e n i a l was s e t a s i d e by a R e f e r e e ' s o r d e r of J u l y 22, 1982 which 
was a f f i r m e d by the Board. L o r r i K. Day, 35 Van N a t t a 500 ( 1 9 8 3 ) . 

I n June 1982 c l a i m a n t l e a r n e d of a new p r o c e d u r e c a l l e d 
p e r c u t a n e o u s n euclectomy. T h i s t r e a t m e n t c o n s i s t e d o f an 
a r t h r o s c o p i c p r o c e d u r e i n which fragmented m a t e r i a l was removed 
m e c h a n i c a l l y . C l a i m a n t c o n t a c t e d Dr. M o r r i s , an o r t h o p e d i c 
surgeon i n C a l i f o r n i a , c o n c e r n i n g t h e t r e a t m e n t . Dr. M o r r i s i s 
one o f the two p h y s i c i a n s i n the c o u n t r y who p r e s e n t l y p e r f o r m s 
t h i s t y p e o f o p e r a t i o n . 

I n l a t e August 1982 c l a i m a n t d i s c u s s e d Dr. M o r r i s ' t r e a t m e n t 
w i t h Ms. C a t h e r i n e Henry, t h e i n s u r e r ' s c l a i m r e p r e s e n t a t i v e . On 
August 24 Ms. Henry wrote c l a i m a n t r e i t e r a t i n g t h a t t h e i n s u r e r 
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would not be r e s p o n s i b l e f o r e x p e n s e s and payments g e n e r a t e d by 
c l a i m a n t ' s c h o i c e o f a t r e a t i n g p h y s i c i a n o u t s i d e o f Oregon. 

C l a i m a n t t e s t i f i e d t h a t she informed Ms. Henry how t o c o n t a c t 
Dr. M o r r i s . She d i d not p r o v i d e t h e i n s u r e r w i t h any o t h e r 
i n f o r m a t i o n c o n c e r n i n g the t r e a t m e n t . 

Ms. Henry t e s t i f i e d t h a t she a d v i s e d c l a i m a n t s e v e r a l t i m e s 
t h a t t h e s u r g e r y performed by Dr. M o r r i s was not a u t h o r i z e d . Ms. 
Henry u n d e r s t o o d t h a t c l a i m a n t would have Dr. M o r r i s c o n t a c t t h e 
i n s u r e r . Ms. Henry was not c o n t a c t e d by Dr. M o r r i s p r i o r t o t h e 
s u r g e r y , nor d i d Ms. Henry r e c e i v e any documentation from Dr. 
Whitney recommending t h e n e u c l e c t o m y . Ms. Henry a l s o s t a t e d t h a t 
i n a September 21 phone c o n v e r s a t i o n w i t h c l a i m a n t , t h e y d i s c u s s e d 
an independent e x a m i n a t i o n t o be conducted by any o f a number of 
d o c t o r s . C l a i m a n t acknowledged t h a t the September 21 c o n v e r s a t i o n 
took p l a c e . However, she t e s t i f i e d t h a t no agreement was e v e r 
r e a c h e d nor was she a d v i s e d of an appointment d a t e f o r an 
e x a m i n a t i o n . 

By l e t t e r d a t e d September 29, the i n s u r e r ' s c o u n s e l a d v i s e d 
c l a i m a n t ' s c o u n s e l t h a t c l a i m a n t ' s o u t - o f - s t a t e t r e a t m e n t was not 
a u t h o r i z e d . 

On October 3 c l a i m a n t was examined by Dr. M o r r i s i n 
C a l i f o r n i a . Dr. M o r r i s a d v i s e d c l a i m a n t t h a t the r e s u l t s o f t h e 
n e u c l e c t o m y would be compromised i f she d e l a y e d f u r t h e r . 

On October 12 Ms. Henry was c o n t a c t e d by t h e a d m i n i s t r a t o r 
f o r a C a l i f o r n i a h o s p i t a l . The a d m i n i s t r a t o r a d v i s e d Ms. Henry 
t h a t c l a i m a n t ' s o p e r a t i o n was s c h e d u l e d t o b e g i n and r e q u e s t e d 
a u t h o r i z a t i o n f o r t h e s u r g e r y . Ms. Henry d i d not a u t h o r i z e t h e 
s u r g e r y . 

The s u r g e r y was performed. C l a i m a n t t e s t i f i e d t h a t a t no 
t ime d i d she u n d e r s t a n d t h a t the s u r g e r y was a u t h o r i z e d by t h e 
i n s u r e r . 

C l a i m a n t r e q u e s t e d a h e a r i n g on t h e i n s u r e r ' s August 23, 1982 
and September 29, 1982 r e f u s a l s t o a u t h o r i z e Dr. M o r r i s ' 
t r e a t m e n t . The R e f e r e e found t h a t t h e o u t - o f - s t a t e t r e a t m e n t was 
compensable, s e t a s i d e the i n s u r e r ' s r e f u s a l s t o a u t h o r i z e Dr. 
M o r r i s * t r e a t m e n t and a s s e s s e d a p e n a l t y and a t t o r n e y f e e s f o r 
u n r e a s o n a b l e conduct i n p r o c e s s i n g the c l a i m . 

We d i s a g r e e . T h e r e f o r e , we r e v e r s e . 

P u r s u a n t t o ORS 656.245 a compensably i n j u r e d worker h a s an 
a b s o l u t e r i g h t t o choose an a t t e n d i n g p h y s i c i a n w i t h i n t h e S t a t e 
of Oregon. However, ORS 656.245(3) l i m i t s a w o r k e r ' s c h o i c e o f 
d o c t o r s when the worker s e e k s t r e a t m e n t i n a n o t h e r s t a t e . See 
R i v e r s v. S A I F , 45 Or App 1105, 1108 ( 1 9 8 0 ) , which i n t e r p r e t e d ORS 
6 5 6 . 2 4 5 ( 3 ) , e n t i t l e d s u b s e c t i o n (2) a t t h a t t i m e . Under ORS 
656.245 and R i v e r s , i t would appear t h a t the i n s u r e r , w i t h i n 
r e a s o n a b l e l i m i t s , h a s an a b s o l u t e r i g h t t o r e f u s e a c l a i m a n t ' s 
c h o i c e of an o u t - o f - s t a t e d o c t o r . 

F u r t h e r m o r e , s i n c e the R e f e r e e ' s o r d e r , the C o u r t of A p p e a l s 
h a s i s s u e d i t s o p i n i o n i n M o g l i o t t i v. Reynolds M e t a l s Company, 67 
Or App 142 ( 1 9 8 4 ) . I n M o g l i o t t i , t he c o u r t h e l d t h a t i f an 
i n s u r e r g i v e s a c l a i m a n t a r e a s o n a b l e b a s i s t o b e l i e v e t h e i n s u r e r 
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h a s approved t h e c l a i m a n t ' s c h o i c e o f an o u t - o f - s t a t e d o c t o r , t h e 
c l a i m a n t need not o b t a i n t h e i n s u r e r ' s c o n s e n t t o m e d i c a l s e r v i c e s 
p r o v i d e d by t h e d o c t o r f o r c o n d i t i o n s r e s u l t i n g from t h e 
compensable i n j u r y . 

The M o g l i o t t i c o u r t found t h a t i t s c o n c l u s i o n was c o n s i s t e n t 
w i t h OAR 436-54-245(5) which s t a t e s : 

" ( 5 ) When the worker c h o o s e s an a t t e n d i n g 
p h y s i c i a n o u t s i d e the s t a t e of Oregon, t h e 
i n s u r e r or s e l f - i n s u r e d employer may o b j e c t 
t o t h e worker's c h o i c e and s e l e c t t h e 
a t t e n d i n g p h y s i c i a n . Payment f o r t r e a t m e n t 
or s e r v i c e s r e n d e r e d t o the worker a f t e r 
t h e i n s u r e r or s e l f - i n s u r e d employer h a s 
o b j e c t e d to the worker's c h o i c e o f 
a t t e n d i n g p h y s i c i a n may be r e j e c t e d by t h e 
i n s u r e r or s e l f - i n s u r e d employer." 

The c o u r t i n M o g l i o t t i found s e v e r a l f a c t o r s s i g n i f i c a n t i n 
f i n d i n g t h a t a u t h o r i z a t i o n was not r e q u i r e d . Although t h e i n s u r e r 
i n i t i a l l y t o l d t h e c l a i m a n t t h a t he c o u l d not choose h i s 
o u t - o f - s t a t e d o c t o r , i t d i d not s p e c i f i c a l l y o b j e c t t o t h e 
c l a i m a n t ' s c h o i c e nor i n a t i m e l y manner s e l e c t an a l t e r n a t e 
p h y s i c i a n . A l s o , i n the a p p r o x i m a t e l y two months time p r e c e d i n g 
the s u r g e r y , t h e i n s u r e r n e v e r a d v i s e d t h e c l a i m a n t t h a t t h e 
proposed laminectomy by the o u t - o f - s t a t e d o c t o r was not 
a u t h o r i z e d . F u r t h e r , t h e i n s u r e r had p a i d e x p e n s e s stemming from 
the d o c t o r ' s t r e a t m e n t s p r i o r t o t h e c l a i m a n t ' s s u r g e r y . F i n a l l y , 
when t h e c l a i m a n t a d v i s e d the i n s u r e r a few days b e f o r e t h e 
s u r g e r y t h a t t h e o p e r a t i o n was s c h e d u l e d , t h e i n s u r e r responded 
" F i n e , we w i l l open your f i l e . " The M o g l i o t t i c o u r t c o n c l u d e d 
t h a t t h e i n s u r e r ' s a c t i o n s had g i v e n the c l a i m a n t a r e a s o n a b l e 
b a s i s t o b e l i e v e the s u r g e r y performed by t he o u t - o f - s t a t e d o c t o r 
had been approved. 

I n t h e p r e s e n t c a s e , t h e f a c t s do not s u p p o r t s u c h a 
c o n c l u s i o n . Throughout the a p p r o x i m a t e l y two month p e r i o d l e a d i n g 
up t o t h e n e u c l e c t o m y c l a i m a n t u n d e r s t o o d t h a t t h e s u r g e r y was not 
a u t h o r i z e d . I n a d d i t i o n , c l a i m a n t acknowledged t h a t t h e s u b j e c t 
of an a l t e r n a t i v e e x a m i n a t i o n had been d i s c u s s e d . At no ti m e d i d 
th e i n s u r e r modify i t s p o s i t i o n t h a t the t r e a t m e n t by Dr. M o r r i s 
was u n a c c e p t a b l e . The most t h a t c o u l d be i n t e r p r e t e d from t h e 
i n s u r e r ' s a c t i o n s was t h a t t h e i n s u r e r o f f e r e d c l a i m a n t an 
o p p o r t u n i t y t o produce i n f o r m a t i o n on the new p r o c e d u r e . 

T h e r e f o r e , we f i n d t h a t t h e i n s u r e r ' s a c t i o n s d i d not g i v e 
c l a i m a n t a r e a s o n a b l e b a s i s t o b e l i e v e t h e s u r g e r y was 
a u t h o r i z e d . The t r e a t m e n t a d m i n i s t e r e d by Dr. M o r r i s was not 
compensable. 

S i n c e we f i n d t h a t t h e i n s u r e r ' s de f a c t o d e n i a l s s h o u l d not 
have been s e t a s i d e , i t f o l l o w s t h a t t h e i n s u r e r ' s conduct i n 
r e f u s i n g t o a u t h o r i z e t h e proposed t r e a t m e n t c o u l d not have been 
u n r e a s o n a b l e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 9, 1983 i s r e v e r s e d . The 
i n s u r e r ' s August 23, 1982 and September 29, 1982 de f a c t o d e n i a l s 
o f a u t h o r i z a t i o n of Dr. M o r r i s ' t r e a t m e n t a r e r e i n s t a t e d and 



JOHN D. FISCHER, C l a i m a n t 
D a v i d F o r c e , C l a i m a n t ' s A t t o r n e y 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 

WCB 83-06397 & 83-05117 
J u l y 2 3 , 1984 
O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of t h o s e p o r t i o n s of R e f e r e e 
Braverman's o r d e r which upheld t h e employer's d e n i a l of h i s s t r e s s 
c l a i m and which d e c l i n e d t o award c l a i m a n t any temporary 
d i s a b i l i t y b e n e f i t s . C o m p e n s a b i l i t y of t he s t r e s s c l a i m and 
c l a i m a n t ' s e n t i t l e m e n t t o temporary d i s a b i l i t y b e n e f i t s a r e t h e 
i s s u e s on r e v i e w . 

The Board a f f i r m s and adopts t h o s e p o r t i o n s o f t h e R e f e r e e ' s 
o r d e r c o n c e r n i n g t h e c o m p e n s a b i l i t y of c l a i m a n t ' s mental s t r e s s 
c l a i m . 

On t h e i s s u e of c l a i m a n t ' s e n t i t l e m e n t t o temporary 
d i s a b i l i t y b e n e f i t s , we r e v e r s e t h e R e f e r e e . I t i s not c o m p l e t e l y 
c l e a r whether c l a i m a n t ' s mental s t r e s s problems a r e a l l e g e d t o be 
r e l a t e d t o a compensable i n j u r y or a r e a l l e g e d t o be an 
o c c u p a t i o n a l d i s e a s e c a u s e d by s t r e s s a t work. However, upon a 
c l o s e e x a m i n a t i o n of the r e c o r d , i n c l u d i n g t h e p a r t i e s ' arguments, 
we c o n c l u d e t h a t c l a i m a n t i s a s s e r t i n g an o c c u p a t i o n a l d i s e a s e 
c l a i m . C l a i m a n t ' s p s y c h o l o g i s t f i r s t took him o f f work f o r 
p s y c h o l o g i c a l r e a s o n s on March 16, 1983. However, c l a i m a n t 
c o ncedes t h a t the employer's f i r s t n o t i c e t h a t h i s p s y c h o l o g i c a l 
problems were a l l e g e d l y c a u s e d by h i s work was on A p r i l 20, 1983 
when c l a i m a n t wrote the f o l l o w i n g note t o h i s employer: 

" I am r e q u e s t i n g a temporary l a y o f f w i t h 
m e d i c a l b e n e f i t s . I have been o f f s i n c e 
March 14, 1983 f o r mental h e a l t h r e a s o n s 
w i t h o u t compensation. The problem h a s been 
det e r m i n e d t o be j o b r e l a t e d , t h e r e f o r e , I 
am r e q u e s t i n g t h a t t h e compensation be made 
r e t r o - a c t i v e t o March 14, 1983 f o r 
f i n a n c i a l r e a s o n s . " 

C l a i m a n t d i d not a c t u a l l y f i l e an 801 form f o r h i s p s y c h o l o g i c a l 
problems u n t i l June 13, 1983. The employer i s s u e d i t s d e n i a l on 
June 30, 1983. We co n c l u d e t h a t b e c a u s e t h e employer had n o t i c e 
o f a new c l a i m on A p r i l 20, 1983, c l a i m a n t i s e n t i t l e d t o i n t e r i m 
compensation from A p r i l 20, 1983 u n t i l t h e d e n i a l . C l a i m a n t s e e k s 
no p e n a l t i e s o r r e l a t e d a t t o r n e y ' s f e e s and none a r e awarded. 

The R e f e r e e ' s o r d e r d a t e d December 6, 1983 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . That p o r t i o n of t h e R e f e r e e ' s o r d e r 
w h i c h d e c l i n e d t o g r a n t c l a i m a n t an award f o r temporary d i s a b i l i t y 
i s r e v e r s e d . C l a i m a n t i s awarded temporary d i s a b i l i t y b e n e f i t s 
from A p r i l 20, 1983 u n t i i June 30, 1983. The b a l a n c e o f t h e 
R e f e r e e ' s o r d e r i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s a l l o w e d 25% 
o f t h e i n c r e a s e d compensation awarded by t h i s o r d e r , not t o exc e e d 

ORDER 

$3000. • 
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NORMAN L, GARBUTT, C l a i m a n t WCB 80-11364 
Welch, Bruun & G r e e n , C l a i m a n t ' s A t t o r n e y s J u l y 23, 1984 
M i n t u r n , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Remand 

T h i s e x t e n t o f permanent d i s a b i l i t y c a s e i s b e f o r e t h e Board 
on remand from the Supreme C o u r t , which s t a t e d : 

" I n r e v i e w i n g the Board's o r d e r i n t h i s 
c a s e , we cannot d e t e r m i n e i f t h e Board, a s 
d i d S A I F , b e l i e v e d m e d i c a l t e s t i m o n y was 
s t a t u t o r i l y r e q u i r e d or s i m p l y t h a t t h e 
Board was unconvinced by the l a y t e s t i m o n y 
and w i t h o u t m e d i c a l e v i d e n c e c o u l d not 
r e s o l v e t h e i s s u e . I f based on the l a t t e r , 
the Board's d e c i s i o n i s l e g a l l y c o r r e c t ; i f 
b a s e d on the former, the Board s h o u l d 
r e e v a l u a t e i t s d e c i s i o n i n l i g h t o f a l l t h e 
c r e d i b l e l a y and e x p e r t or p r o f e s s i o n a l 
m e d i c a l e v i d e n c e . " G a r b u t t v. S A I F , 297 Or 
148, 152 ( 1 9 8 4 ) . 

G a r b u t t h e l d t h a t l a y t e s t i m o n y may or may not c a r r y t h e w o r k e r ' s 
burden of p r o v i n g e x t e n t of d i s a b i l i t y , but m e d i c a l e v i d e n c e i s 
not s t a t u t o r i l y r e q u i r e d t o e s t a b l i s h s u c h d i s a b i l i t y . 

C l a i m a n t s u f f e r e d a compensable r i g h t s h o u l d e r i n j u r y i n 
November 1975. A f t e r p a r t i c i p a t i n g i n a v o c a t i o n a l program and 
r e t u r n i n g t o work, c l a i m a n t developed problems i n h i s l e f t 
s h o u l d e r . A f t e r a h e a r i n g i n March 1982 c l a i m a n t was awarded 
permanent t o t a l d i s a b i l i t y by the R e f e r e e ' s o r d e r d a t e d J u l y 21, 
1982. On r e v i e w , t h e Board r e v e r s e d the R e f e r e e ' s o r d e r and 
r e i n s t a t e d c l a i m a n t ' s p r i o r award of 30% u n s c h e d u l e d permanent 
d i s a b i l i t y . Norman L. G a r b u t t , 35 Van N a t t a 262 ( 1 9 8 3 ) . A f t e r 
the C o u r t o f A p p e a l s a f f i r m e d w i t h o u t o p i n i o n , 65 Or App 568 
( 1 9 8 3 ) , t h e Supreme C o u r t r e v i e w e d the c a s e and remanded t o t h e 
Board a s . d i s c u s s e d above. 

Having f u r t h e r r e v i e w e d t h i s c a s e on remand and h a v i n g no 
r e a s o n t o r e j e c t t h e R e f e r e e ' s c r e d i b i l i t y f i n d i n g , we a c c e p t 
c l a i m a n t ' s and h i s w i f e ' s c r e d i b l e t e s t i m o n y o f c l a i m a n t ' s 
p h y s i c a l l i m i t a t i o n s and d i s a b l i n g p a i n . Although we s t i l l do not 
b e l i e v e c l a i m a n t i s permanently and t o t a l l y d i s a b l e d , we f i n d t h a t 
c l a i m a n t i s e n t i t l e d t o a permanent d i s a b i l i t y award g r e a t e r t h a n 
t h e 30% p r e v i o u s l y awarded. 

I n r a t i n g c l a i m a n t ' s l o s s of e a r n i n g c a p a c i t y r e s u l t i n g from 
h i s compensable i n j u r y we have e v a l u a t e d c l a i m a n t ' s impairment due 
to h i s r i g h t and l e f t s h o u l d e r i n j u r i e s i n l i g h t of t h e t e s t i m o n y 
of c l a i m a n t , h i s w i f e and the d o c t o r s who have examined him. A l s o 
we have c o n s i d e r e d c l a i m a n t ' s age of 55 a t the time o f h e a r i n g , 
h i s t e n t h grade e d u c a t i o n and o t h e r r e l e v a n t s o c i a l and v o c a t i o n a l 
f a c t o r s . ORS 6 5 6 . 2 1 4 ( 5 ) . C o n s i d e r i n g t h e s e f a c t o r s and comparing 
t h i s c a s e w i t h o t h e r s i m i l a r c a s e s , we f i n d t h a t c l a i m a n t i s 
e n t i t l e d t o an award of 45% (144°) permanent p a r t i a l d i s a b i l i t y , 
i n l i e u of t h e 30% (96°) p r e v i o u s l y awarded. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 21, 1982 i s r e v e r s e d . 
C l a i m a n t i s awarded 45% (144°) u n s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y i n l i e u o f a l l p r i o r awards. C l a i m a n t ' s a t t o r n e y ' s f e e 
s h a l l be a d j u s t e d a c c o r d i n g l y . ' „,.,.,-
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DAVID L . HUNT, C l a i m a n t WCB 83-09600 
B i s c h o f f & S t r o o b a n d , C l a i m a n t ' s A t t o r n e y s J u l y 23, 1984 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members Barn e s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of t h o s e p o r t i o n s o f R e f e r e e Brown's 
o r d e r which u p h e l d t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n 
c l a i m . 

I n one p o r t i o n of h i s a n a l y s i s , t h e R e f e r e e c i t e d O a k l e y v . 
S A I F , 63 Or App 433 ( 1 9 8 3 ) , f o r t he p r o p o s i t i o n t h a t Dr. L i n k ' s 
October 31, 1983 r e p o r t was " l e g a l l y i n s u f f i c i e n t " t o e s t a b l i s h an 
a g g r a v a t i o n c l a i m . We note t h a t , s i n c e t h e R e f e r e e i s s u e d h i s 
o r d e r , t h e Supreme C o u r t h a s c r i t i c i z e d O a k l e y i n G a r b u t t v. S A I F , 
297 Or 148 ( 1 9 8 4 ) . We n e v e r t h e l e s s a g r e e w i t h the R e f e r e e ' s 
c o n c l u s i o n , not b e c a u s e any p a r t i c u l a r m e d i c a l r e p o r t i s " l e g a l l y 
i n s u f f i c i e n t , " but b e c a u s e we a r e not persua d e d t h a t c l a i m a n t h a s 
proved a compensable a g g r a v a t i o n c o n s i d e r i n g a l l t h e e v i d e n c e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 7, 1983 i s a f f i r m e d . 

HOWARD H. HURST, C l a i m a n t WCB 83-01616 
Gal t o n , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 23, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 

Reviewed by Board Members Ba r n e s and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e W i l l i a m s ' 
o r d e r which s e t a s i d e S A I F ' s d e n i a l o f c l a i m a n t ' s m y o c a r d i a l 
i n f a r c t i o n c l a i m . The s o l e i s s u e i s c o m p e n s a b i l i t y . 

C l a i m a n t i s a 52 y e a r o l d e l e c t e d u n i o n employe who 
n e g o t i a t e s u n i o n c o n t r a c t s and perf o r m s o t h e r u n i o n d u t i e s . I n 
1974, 1977 and 1979 c l a i m a n t sought m e d i c a l t r e a t m e n t f o r c h e s t 
p a i n and/or f a t i g u e p o s s i b l y r e l a t e d t o c o n g e s t i v e h e a r t f a i l u r e . 
On t h e morning o f October 4, 1982, t h e day b e f o r e h i s h e a r t 
a t t a c k , c l a i m a n t had an i n t e n s e and h e a t e d e n c o u n t e r a t a j o b 
s i t e . C l a i m a n t s a i d t h a t a f t e r t h e morning i n c i d e n t , he f e l t 
" d r a i n e d " and f e l t he had " h e a r t b u r n . " C l a i m a n t a t e l u n c h a f t e r 
l e a v i n g t h e j o b s i t e . That a f t e r n o o n , c l a i m a n t had a n o t h e r h e a t e d 
e n c o u n t e r w i t h a shop s t e w a r d , and a f t e r w a r d he a g a i n f e l t 
" d r a i n e d " and f e l t he had " h e a r t b u r n . " 

C l a i m a n t went bo w l i n g t h a t e v e n i n g and drank b e e r , even 
though he s a i d he d i d not f e e l w e l l . When he got home he a t e a 
sand w i c h and went t o bed. He awoke about 4 a.m. w i t h s e v e r e c h e s t 
p a i n and h i s w i f e took him t o t h e h o s p i t a l , where a m y o c a r d i a l 
i n f a r c t i o n was d i a g n o s e d . 

C l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Hamilton, s t a t e d t h a t he 
d i d n ot b e l i e v e c l a i m a n t ' s work a c t i v i t i e s were a c o n t r i b u t i n g 
f a c t o r i n c l a i m a n t ' s m y o c a r d i a l i n f a r c t i o n . Dr. Kremkau, who 
r e v i e w e d t h e m e d i c a l r e c o r d s a t S A I F ' s r e q u e s t , d i s c u s s e d 
c l a i m a n t ' s p r i o r c h e s t c o m p l a i n t s , f a m i l y h i s t o r y o f h e a r t 
problems, c l a i m a n t ' s smoking h a b i t , m i l d u n t r e a t e d h y p e r t e n s i o n , 
o b e s i t y and i n c r e a s e d c h o l e s t e r o l l e v e l . Dr. Kremkau o p i n e d t h a t 
t h e m y o c a r d i a l i n f a r c t i o n o c c u r r e d a s a r e s u l t o f t h e n a t u r a l 
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p r o g r e s s i o n o f c l a i m a n t ' s a t h e r o s c l e r o s i s d i s e a s e , w h i c h was 
r e l a t e d t o t h e above r i s k f a c t o r s , and n e i t h e r t h e d i s e a s e nor t h e 
i n f a r c t i o n were a r e s u l t of c l a i m a n t ' s work a c t i v i t i e s . 

Dr. G i r o d t e s t i f i e d t h a t p s y c h o l o g i c a l s t r e s s was not n e a r l y 
a s i m p o r t a n t a f a c t o r a s was c l a i m a n t ' s smoking and c h o l e s t e r o l 
l e v e l . Dr. G i r o d s t a t e d t h a t i f c l a i m a n t had had a l a r g e amount 
of p s y c h o l o g i c a l s t r e s s d i r e c t l y a s s o c i a t e d w i t h s e v e r e , 
p e r s i s t e n t c h e s t p a i n t h a t c o n t i n u e d f o r a l o n g p e r i o d o f t i m e , he 
would have t o assume a r e l a t i o n s h i p between t h e s t r e s s and t h e 
h e a r t a t t a c k . Dr. G i r o d s t a t e d t h a t t h e f a c t s were a g a i n s t s u c h a 
r e l a t i o n s h i p h e r e , however, b e c a u s e c l a i m a n t was a b l e t o go 
b o w l i n g a f t e r t h e p e r i o d of s t r e s s and h i s d i s c o m f o r t seemed 
r e l a t i v e l y i n t e r m i t t e n t , not p r o l o n g e d , and not a s s o c i a t e d w i t h 
v o m i t i n g , s w e a t i n g or s h o r t n e s s of b r e a t h . 

Dr. G r i s w o l d , on the o t h e r hand, t e s t i f i e d t h a t c l a i m a n t ' s 
r i s k f a c t o r s e s t a b l i s h e d a s e t t i n g f o r c o r o n a r y problems, b u t t h e 
o c c u p a t i o n a l s t r e s s a c c e l e r a t e d the a t h e r o s c l e r o s i s and t h e work 
a c t i v i t i e s of October 4, 1982 were the immediate p r e c i p i t a t i n g 
c a u s e of the m y o c a r d i a l i n f a r c t i o n . 

The R e f e r e e r e j e c t e d the o p i n i o n s of D r s . Hamilton, Kremkau 
and G i r o d b e c a u s e he d i d not b e l i e v e t h o s e d o c t o r s had a complete 
h i s t o r y o f c l a i m a n t ' s work a c t i v i t i e s . S i n c e he found t h a t Dr. 
G r i s w o l d was the o n l y d o c t o r w i t h a complete work h i s t o r y , and 
s i n c e he found Dr. G r i s w o l d ' s e x p l a n a t i o n s c o n v i n c i n g , t h e R e f e r e e 
r e l i e d on h i s o p i n i o n and found the c l a i m compensable. 

We cannot a g r e e t h a t Dr. G r i s w o l d was the o n l y d o c t o r w i t h a 
complete h i s t o r y . Dr. Hamilton t r e a t e d c l a i m a n t f o r h i s h e a r t 
a t t a c k and a l t h o u g h the r e c o r d does not c o n t a i n a r e p o r t o u t l i n i n g 
c l a i m a n t ' s work h i s t o r y , we t h i n k t h e s a f e r a s s u m p t i o n i s t h a t Dr. 
Hamilton, a s a t r e a t i n g d o c t o r , knew of c l a i m a n t ' s work a c t i v i t i e s 
when he opined t h e y d i d not c o n t r i b u t e t o the m y o c a r d i a l 
i n f a r c t i o n . F u r t h e r , Dr. G i r o d was i n the h e a r i n g room when Dr. 
G r i s w o l d s p e c i f i c a l l y t e s t i f i e d about c l a i m a n t ' s work h i s t o r y , so 
we cannot c o n c l u d e t h a t Dr. G i r o d d i d not know c l a i m a n t ' s work 
h i s t o r y when he gave h i s o p i n i o n . F i n a l l y , i n t h i s r e g a r d , we 
t h i n k t h a t t h e R e f e r e e ' s r e j e c t i o n of a l l m e d i c a l o p i n i o n a d v e r s e 
t o c l a i m a n t ' s p o s i t i o n b e c a u s e of i n c o m p l e t e h i s t o r y i s somewhat 
a k i n t o s h i f t i n g the burden of p r o o f ; even i f we were a b l e t o 
a g r e e t h a t t h e s e a d v e r s e o p i n i o n s were based on an i n c o m p l e t e 
h i s t o r y , t h a t does not a i d c l a i m a n t i n s u s t a i n i n g h i s burden o f 
p r o o f . 

We a r e more persuaded by Dr. G i r o d ' s t e s t i m o n y t h a n by Dr. 
G r i s w o l d ' s t e s t i m o n y , e s p e c i a l l y i n l i g h t of t he f a c t t h a t 
c l a i m a n t f e l t w e l l enough d u r i n g t h e day of October 4 t o e a t and 
t o go b o w l i n g a f t e r the s t r e s s f u l e n c o u n t e r s . I t f o l l o w s t h a t 
c l a i m a n t ' s work a c t i v i t i e s have not been proven t o be a m a t e r i a l 
c a u s e o f h i s m y o c a r d i a l i n f a r c t i o n . 

ORDER 

The R e f e r e e ' s o r d e r dated December 22, 1983 i s r e v e r s e d . The 
S A I F C o r p o r a t i o n ' s d e n i a l d a t e d J a n u a r y 9, 1983 i s r e i n s t a t e d and 
a f f i r m e d . 
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ALVIN C. MOREY, C l a i m a n t 
J i m S c a v e r a , C l a i m a n t ' s A t t o r n e y 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s 

WCB 83-04275 
J u l y 23, 1984 
O r d e r on Revi e w 

Reviewed by Board Members F e r r i s and L e w i s . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f R e f e r e e 
Q u i l l i n a n ' s o r d e r which s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s 
r e s p i r a t o r y c o n d i t i o n , the p r i m a r y d i a g n o s i s o f which i s b r o n c h i a l 
asthma. The R e f e r e e a l s o imposed a p e n a l t y and a s s o c i a t e d 
a t t o r n e y ' s f e e f o r the employer's u n r e a s o n a b l y d e l a y e d d e n i a l , 
w h i c h t h e employer a s s i g n s a s a d d i t i o n a l e r r o r . C l a i m a n t r a i s e s 
an i s s u e c o n c e r n i n g the p r o p r i e t y of t h e R e f e r e e ' s a d m i s s i o n o f 
c e r t a i n e x h i b i t s , which c l a i m a n t contends were a d m i t t e d i n 
v i o l a t i o n of the 10 day r u l e . See former OAR 4 3 6 - 8 3 - 4 0 0 ( 3 ) . I n 
v i e w of our d i s p o s i t i o n o f the c o m p e n s a b i l i t y i s s u e , i t i s 
u n n e c e s s a r y t o a d d r e s s t h i s i s s u e . See a l s o M i c h a e l Cochran, 35 
Van N a t t a 1726, 1727 ( 1 9 8 3 ) . 

Our r e v i e w of t h e r e c o r d l e a d s us t o two c o n c l u s i o n s which 
a r e p e r t i n e n t t o the arguments advanced by the employer on t h e 
c o m p e n s a b i l i t y i s s u e . F i r s t , t h i s i s a c l a i m f o r an a s t h m a t i c 
c o n d i t i o n o f l o n g - s t a n d i n g d u r a t i o n , and not m e r e l y a c l a i m f o r a 
w o r s e n i n g (temporary or o t h e r w i s e ) of t h a t c o n d i t i o n on and a f t e r 
November of 1982. Second, a preponderance o f t h e p e r s u a s i v e 
e v i d e n c e e s t a b l i s h e s t h a t t h i s a s t h m a t i c c o n d i t i o n i s compensable 
a s an o c c u p a t i o n a l d i s e a s e p u r s u a n t t o ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) . See 
D e t h l e f s v. H y s t e r Co., 295 Or 298 ( 1 9 8 3 ) . A c c o r d i n g l y , we a f f i r m 
t h i s p o r t i o n of the R e f e r e e ' s o r d e r . 

With r e g a r d t o t h e i s s u e of p e n a l t i e s and a t t o r n e y f e e s f o r 
t h e employer's u n r e a s o n a b l y d e l a y e d d e n i a l , we r e v e r s e . We a g r e e 
w i t h the R e f e r e e ' s c o n c l u s i o n t h a t t h e employer's d e n i a l , i s s u e d 
more tha n f o u r months a f t e r t h i s c l a i m was f i l e d , " i s a c l e a r 
v i o l a t i o n of t h e s t a t u t o r y p r o v i s i o n s " ; however, t h e r e c o r d 
c l e a r l y e s t a b l i s h e s t h a t d u r i n g t h i s p e r i o d of d e l a y , c l a i m a n t had 
r e c e i v e d i n t e r i m compensation b e n e f i t s . A 1502 form s u b m i t t e d by 
t h e employer i n d i c a t e s t h a t temporary d i s a b i l i t y compensation was 
p a i d from November 30, 1982 through A p r i l 15, 1983. The employer 
d e n i e d t h e c l a i m on A p r i l 22, 1983. 

S h o r t l y a f t e r t h e R e f e r e e ' s o r d e r i s s u e d , we d e c i d e d Ray A. 
Whitman, 36 Van N a t t a 160 ( 1 9 8 4 ) , i n which we found i t n e c e s s a r y 
to r e e v a l u a t e our p r i o r d e c i s i o n s , p a r t i c u l a r l y Norman J . G i b s o n , 
34 Van N a t t a 1583 ( 1 9 8 2 ) , i n t e r p r e t i n g the "amounts t h e n due" 
language of ORS 6 5 6 . 2 6 2 ( 1 0 ) : 

"The C o u r t of A p p e a l s r e c e n t l y r e v e r s e d 
t h a t p o r t i o n of our o r d e r i n [Eugene 
Thomas, 35 Van N a t t a 16 (1983)] which 
imposed a p e n a l t y and a t t o r n e y ' s f e e , and 
i n so doing, c a s t c o n s i d e r a b l e doubt upon 
our i n t e r p r e t a t i o n of the 'then due' 
language i n ORS 656.262(10) a s e x p r e s s e d i n 
G i b s o n . E B I Companies v. Thomas, 66 Or App 
105 (1983*n Although the c o u r t ' s 
s t a t e m e n t s appear t o be d i c t a , t h e c l e a r 
message i s t h a t i n s i t u a t i o n s such a s t h i s , 
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where t h e i n s u r e r u n r e a s o n a b l y d e l a y s 
a c c e p t a n c e or d e n i a l of a c l a i m b ut 
n e v e r t h e l e s s c o m p l i e s w i t h i t s s e p a r a t e and 
d i s t i n c t d u t y t o pay i n t e r i m c ompensation 
d u r i n g t h e p e r i o d of d e l a y , t h e i n s u r e r i s 
not s u b j e c t t o a p e n a l t y f o r u n r e a s o n a b l y 
d e l a y i n g a c c e p t a n c e or d e n i a l p u r s u a n t t o 
ORS 6 5 6 . 2 6 2 ( 6 ) , b e c a u s e t h e r e a r e no 
amounts 'then due' upon which a p e n a l t y can 
be a s s e s s e d w i t h i n the meaning of ORS 
6 5 6 . 2 6 2 ( 1 0 ) . * * * " 36 Van N a t t a a t 161. 

I n view o f t he f a c t t h a t t h e employer was p a y i n g c l a i m a n t i n t e r i m 
c ompensation b e n e f i t s d u r i n g t h e p e r i o d of d e l a y , t h e r e a r e no 
amounts "then due" which can form t h e b a s i s f o r i m p o s i t i o n o f a 
p e n a l t y f o r t h e employer's l a t e d e n i a l . I t f o l l o w s , t h e r e f o r e , 
t h a t the R e f e r e e ' s i m p o s i t i o n of a p e n a l t y and a s s o c i a t e d 
a t t o r n e y ' s f e e must be r e v e r s e d . See a l s o D a r r e l l W. C a r r , 36 Van 
N a t t a 16 ( 1 9 8 4 ) . 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 19, 1984 i s r e v e r s e d i n 
p a r t . T h a t p o r t i o n of t he o r d e r which imposed a p e n a l t y and 
a t t o r n e y ' s f e e f o r the employer's u n r e a s o n a b l y d e l a y e d d e n i a l i s 
r e v e r s e d . The remainder of the R e f e r e e ' s o r d e r i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $650 f o r s e r v i c e s on Board r e v i e w , 
to be p a i d by t he s e l f - i n s u r e d employer. 

Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Leahy's o r d e r w h i c h 
upheld t h e S A I F C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s a l l e g e d 
i n d u s t r i a l i n j u r y . C l a i m a n t h a s not f i l e d an a p p e l l a n t ' s b r i e f on 
Board r e v i e w . C l a i m a n t ' s r e q u e s t f o r r e v i e w does not s t a t e t h e 
r e l i e f t o which he b e l i e v e s he i s e n t i t l e d . Presumably c l a i m a n t ' s 
c o n t e n t i o n i s t h a t he s u s t a i n e d a compensable i n d u s t r i a l i n j u r y on 
t h e d a t e i n q u e s t i o n . 

S A I F h a s s u b m i t t e d a r e s p o n d e n t ' s b r i e f e m p h a s i z i n g t h e f a c t s 
t h a t c l a i m a n t ' s a l l e g e d i n j u r y was u n w i t n e s s e d and t h a t t h e 
R e f e r e e made an a d v e r s e c r e d i b i l i t y f i n d i n g . C o n s i d e r i n g t h e s e 
c i r c u m s t a n c e s , we p e r c e i v e no e r r o r i n the R e f e r e e ' s o r d e r . 

The o n l y i s s u e of consequence i s whether S A I F was p e r m i t t e d 
t o r e t r o a c t i v e l y deny t h i s p r e v i o u s l y a c c e p t e d c l a i m . See Bauman 
v. SAIF, 295 Or 788 ( 1 9 8 3 ) . There h a s been an adequate showing of 
f r a u d or m i s r e p r e s e n t a t i o n i n t h i s c a s e t o w a r r a n t t h e c o n c l u s i o n 
t h a t t h e d e n i a l i n i s s u e i s not p r o h i b i t e d by Bauman. See S k i n n e r 
v . S A I F , 66 Or App 467 ( 1 9 8 4 ) ; Robert D. C r a i g , 36 Van N a t t a 355 
( 1 9 8 4 ) ; s e e a l s o W i l k e n s v. S A I F , 66 Or App 420 ( 1 9 8 4 ) . 

ORDER 

JAN M. MORROW, C l a i m a n t 
P i p p i n , . B o c c i & S h i n n , C l a i m a n t ' s A t t o r n e y s 
A c k e r , e t a l . , D e f e n s e A t t o r n e y s 

WCB 82-11471 
J u l y 23, 1984 
O r d e r on Re v i e w 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 30, 1983 i s a f f i r m e d . 
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NOBLE A. P R I C E , C l a i m a n t WCB 82-10458 & 80-0 6 1 8 8 
E v o h l Mai agon, C l a i m a n t ' s A t t o r n e y J u l y 23, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members F e r r i s and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s and c l a i m a n t c r o s s - r e q u e s t s 
r e v i e w o f R e f e r e e McCullough's o r d e r w h i c h : ( 1 ) s e t a s i d e S A I F ' s 
d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a worsened low back 
c o n d i t i o n ; ( 2 ) awarded c l a i m a n t compensation f o r temporary t o t a l 
d i s a b i l i t y and r e c l o s e d the c l a i m p u r s u a n t t o former OAR 
436-83-525; and ( 3 ) awarded c l a i m a n t 96° f o r 30% u n s c h e d u l e d 
d i s a b i l i t y f o r i n j u r y t o t h e low back. S A I F contends t h a t 
c l a i m a n t f a i l e d t o e s t a b l i s h a w o r s e n i n g of h i s i n j u r y - r e l a t e d 
c o n d i t i o n , and t h a t c l a i m a n t h a s f a i l e d t o e s t a b l i s h h i s 
e n t i t l e m e n t t o an award f o r permanent p a r t i a l d i s a b i l i t y . 
C l a i m a n t contends t h a t i t was e r r o r f o r the R e f e r e e t o r e c l o s e the 
c l a i m b e c a u s e the e v i d e n c e does not p r e p o n d e r a t e i n f a v o r o f 
c o n c l u d i n g t h a t c l a i m a n t ' s c o n d i t i o n i s m e d i c a l l y s t a t i o n a r y . See 
ORS 6 5 6 . 0 0 5 ( 1 7 ) . C l a i m a n t a l s o contends t h a t he i s e n t i t l e d t o a 
g r e a t e r award of permanent p a r t i a l d i s a b i l i t y . 

We a g r e e w i t h the R e f e r e e ' s f i n d i n g s of f a c t and adopt them 
a s our own. We d i s a g r e e w i t h the R e f e r e e ' s c o n c l u s i o n t h a t t h e 
p r i o r h e a r i n g i n t h i s m a t t e r , h e l d on March 24, 1982, c o n s t i t u t e s 
t h e l a s t award or arrangement of compensation f o r p u r p o s e s o f 
d e t e r m i n i n g whether c l a i m a n t ' s c o n d i t i o n h a s worsened. Our 
d e c i s i o n i n J o s e p h R. K l i n s k y , 35 Van N a t t a 332, a f f ' d w i t h o u t 
o p i n i o n 66 Or App 193 ( 1 9 8 3 ) , which formed the b a s i s o f t h e 
R e f e r e e ' s r a t i o n a l e , i s p remised on the a s s u m p t i o n t h a t t h e r e i s , 
i n f a c t , an award of compensation made i n c o n n e c t i o n w i t h the most 
r e c e n t h e a r i n g or most r e c e n t o p p o r t u n i t y t o p r e s e n t e v i d e n c e on 
the q u e s t i o n of e x t e n t of d i s a b i l i t y . The e x t e n t o f c l a i m a n t ' s 
low back d i s a b i l i t y was one i s s u e p r e s e n t e d d u r i n g t h e c o u r s e of 
t h e h e a r i n g on March 24, 1982; however, t h e R e f e r e e d i d not award 
any permanent d i s a b i l i t y i n view of h i s c o n c l u s i o n s t h a t 
c l a i m a n t ' s h e a r t c o n d i t i o n was a compensable consequence o f h i s 
o r i g i n a l i n j u r y and t h a t i t was n e c e s s a r y t o r e p r o c e s s t h e c l a i m 
t o c l o s u r e . See Noble P r i c e , 35 Van N a t t a 190 ( 1 9 8 3 ) ; P r i c e v. 
S A I F , 296 Or 311 (1984) (Supreme C o u r t r e v e r s e d t h e C o u r t o f 
A p p e a l s ' d i s m i s s a l o f c l a i m a n t ' s p e t i t i o n f o r j u d i c i a l r e v i e w and 
remanded f o r d e c i s i o n on the m e r i t s ) . 

We f i n d and c o n c l u d e t h a t t h e l a s t award or arrangement o f 
compensation i n t h i s c a s e was the September 5, 1980 D e t e r m i n a t i o n 
Order which o r i g i n a l l y c l o s e d t h i s c l a i m w i t h no award f o r 
permanent d i s a b i l i t y . C o n s i d e r i n g t h i s D e t e r m i n a t i o n Order a s t h e 
l a s t award o r arrangement o f compensation, we a g r e e w i t h and 
a f f i r m t h a t p o r t i o n of the R e f e r e e ' s o r d e r which o r d e r e d c l a i m 
r e o p e n i n g a s o f J u l y 22, 1982. We a r e unpersuaded by c l a i m a n t ' s 
argument t h a t the R e f e r e e e r r e d i n r e c l o s i n g the c l a i m . On our 
de novo r e v i e w , we a g r e e w i t h t h e R e f e r e e ' s c o n c l u s i o n t h a t 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y a s found by t h e O r t h o p a e d i c 
C o n s u l t a n t s i n September of 1982. 

On the i s s u e of the e x t e n t of c l a i m a n t ' s permanent 
d i s a b i l i t y , we f i n d t h a t c l a i m a n t i s e n t i t l e d t o an award f o r 
u n s c h e d u l e d d i s a b i l i t y i n c o n n e c t i o n w i t h h i s low back i n j u r y , b u t 
t h a t t h e R e f e r e e ' s award i s e x c e s s i v e . Based upon the m e d i c a l 
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e v i d e n c e and c l a i m a n t ' s t e s t i m o n y , we f i n d t h a t c l a i m a n t ' s 
impairment i s i n t h e m i l d c a t e g o r y . He was 46 y e a r s o f age a t t h e 
time o f h e a r i n g . C l a i m a n t has o b t a i n e d h i s GED and h a s completed 
some u n d e r g r a d u a t e work a t a l o c a l community c o l l e g e . C l a i m a n t i s 
u n a b l e t o r e t u r n t o h i s p r e - i n j u r y employment a s a r e s u l t of h i s 
i n j u r y , and we f i n d t h a t he h a s been r e l e g a t e d t o p e r f o r m i n g work 
e s s e n t i a l l y i n t h e l i g h t c a t e g o r y . Although most o f c l a i m a n t ' s 
p r e v i o u s employment h a s i n v o l v e d p h y s i c a l l a b o r and m i l l w o r k , 
c l a i m a n t a l s o h a s worked as a b r e a d s t o r e manager and r a d i o 
announcer. C o n s i d e r i n g a l l of t h e s e f a c t o r s i n l i g h t o f t h e 
a d m i n i s t r a t i v e g u i d e l i n e s p r o v i d e d by OAR 436-65-600 e t s e q . , and 
comparing t h i s c a s e w i t h o t h e r c a s e s i n v o l v i n g s i m i l a r l y s i t u a t e d 
i n j u r e d w o r k e r s , we f i n d t h a t an award of 48° f o r 15% u n s c h e d u l e d 
d i s a b i l i t y a p p r o p r i a t e l y compensates c l a i m a n t f o r the l o s s of 
e a r n i n g c a p a c i t y r e s u l t i n g from h i s low back i n j u r y . We modify 
t h e R e f e r e e ' s o r d e r a c c o r d i n g l y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 8, 1983 i s m o d i f i e d i n 
p a r t . I n l i e u of a l l p r i o r awards of u n s c h e d u l e d d i s a b i l i t y , 
i n c l u d i n g t h e R e f e r e e ' s award of 96° f o r 30%, c l a i m a n t i s awarded 
48° f o r 15% u n s c h e d u l e d d i s a b i l i t y f o r i n j u r y t o t h e low b a c k . 
The remainder of the R e f e r e e ' s o r d e r i s a f f i r m e d . C l a i m a n t ' s 
a t t o r n e y i s awarded $300 f o r s e r v i c e s on Board r e v i e w , f o r 
p r e v a i l i n g on the i s s u e c o n c e r n i n g the c o m p e n s a b i l i t y of h i s 1982 
a g g r a v a t i o n c l a i m . 

EDWARD J . QUAYLE, C l a i m a n t WCB 83-04708 
G r a v e s & Hilgemann, C l a i m a n t ' s A t t o r n e y s J u l y 2 3 , 1984 
R o b e r t s , e t a 1., D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members F e r r i s and L e w i s . 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e B a k e r ' s o r d e r w h i c h 
awarded c l a i m a n t 80% (256°) u n s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y , t h a t b e i n g an i n c r e a s e of 60% (192°) over and above 
the A p r i l 7, 1983 D e t e r m i n a t i o n Order. The i s s u e f o r r e v i e w i s 
the e x t e n t o f c l a i m a n t ' s d i s a b i l i t y . 

C l a i m a n t , a 35 y e a r o l d b r i c k l a y e r , compensably i n j u r e d h i s 
low back on June 18, 1982. An A p r i l 7, 1983 D e t e r m i n a t i o n Order 
awarded c l a i m a n t temporary t o t a l d i s a b i l i t y b e n e f i t s from June 18, 
1982 through March 4, 1983 and 20% (64°) u n s c h e d u l e d permanent 
p a r t i a l d i s a b i l i t y . 

C l a i m a n t t h e r e a f t e r e n t e r e d an approved program of v o c a t i o n a l 
r e h a b i l i t a t i o n . C l a i m a n t was t o be t r a i n e d a s a b u i l d i n g 
i n s p e c t o r . A l though c l a i m a n t e x h i b i t e d good m o t i v a t i o n , low back 
and l e f t l e g d i f f i c u l t i e s p r e v e n t e d c l a i m a n t from c o m p l e t i n g t h e 
program. A second D e t e r m i n a t i o n Order i s s u e d on September 7, 1983 
awarding c l a i m a n t a d d i t i o n a l b e n e f i t s f o r temporary t o t a l 
d i s a b i l i t y . 

C l a i m a n t h a s been a b r i c k l a y e r n e a r l y a l l of h i s working 
l i f e . At t h e time of h i s i n j u r y , c l a i m a n t was e a r n i n g o v e r $17.00 
p e r h o u r . H i s i n j u r y p r e c l u d e s him from r e t u r n i n g t o work a s a 
b r i c k l a y e r , or any o t h e r heavy l a b o r a c t i v i t i e s . A l t hough 
c l a i m a n t o n l y completed the 9 t h grade, he o b t a i n e d h i s GED i n 
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F e b r u a r y 1983 and i n many a r e a s , he s c o r e d i n t h e t h e top 19% of 
t h e U n i t e d S t a t e s a v e r a g e . 

C l a i m a n t ' s c o n d i t i o n h a s been d e s c r i b e d by Dr. B e c k e r a s a 
c h r o n i c l u m b o s a c r a l s t r a i n on the l e f t w i t h no f i n d i n g s i n d i c a t i v e 
of n e r v e r o o t c o m p r e s s i o n . Dr. Becker a l s o r e p o r t e d on March 4, 
1983 t h a t c l a i m a n t ' s " b a s i c problem" i s u n d e r l y i n g d e g e n e r a t i v e 
d i s c d i s e a s e . A l l of c l a i m a n t ' s t r e a t m e n t h a s been c o n s e r v a t i v e 
and t h e n e u r o l o g i c symptoms have been i n s u f f i c i e n t t o w a r r a n t 
s u r g e r y . C l a i m a n t h a s been a d v i s e d by Dr. Be c k e r t h a t he i s 
un a b l e t o engage i n work i n v o l v i n g p r o l o n g e d s t o o p i n g , l i f t i n g o r 
t w i s t i n g a c t i v i t y . 

I t a p p e a r s t h a t t h e R e f e r e e ' s award of 80% u n s c h e d u l e d 
d i s a b i l i t y was bas e d on t he f a c t t h a t c l a i m a n t i s p r e c l u d e d from 
h i s e x c e p t i o n a l l y h i g h - p a y i n g j o b as a b r i c k l a y e r . We d i s a g r e e 
w i t h t h i s a n a l y s i s . 

The c r i t e r i a f o r d e t e r m i n i n g e x t e n t of d i s a b i l i t y r e s u l t i n g 
from an u n s c h e d u l e d i n j u r y i s t h e permanent l o s s o f wage e a r n i n g 
c a p a c i t y . ORS 6 5 6 . 2 1 4 ( 5 ) . E a r n i n g c a p a c i t y i s t h e a b i l i t y t o 
o b t a i n and h o l d g a i n f u l employment i n the broad f i e l d o f g e n e r a l 
o c c u p a t i o n s t a k i n g i n t o c o n s i d e r a t i o n the c l a i m a n t ' s age, 
e d u c a t i o n , t r a i n i n g , s k i l l s and work e x p e r i e n c e . ORS 6 5 6 . 2 1 4 ( 5 ) ; 
F o r d v . S A I F , 7 Or App 549 ( 1 9 7 2 ) . L o s s of income i s but one 
f a c t o r c o n s i d e r e d i n d e t e r m i n i n g e x t e n t of u n s c h e d u l e d 
d i s a b i l i t y . P e r r y M. F r a c h i s e u r , 32 Van N a t t a 268 ( 1 9 8 1 ) ; F o r d v. 
S A I F , s u p r a . 

C l a i m a n t i s o n l y 35 y e a r s of age. A l l of h i s m e d i c a l 
t r e a t m e n t h a s been c o n s e r v a t i v e . As r e l a t e d above, he h a s 
r e c e i v e d h i s GED and v o c a t i o n a l t e s t i n g i n d i c a t e s t h a t he i s o f a t 
l e a s t a v e r a g e i n t e l l i g e n c e . Although p r e c l u d e d from heavy work, 
c l a i m a n t i s c a p a b l e of l i g h t and p r o b a b l y medium dut y work and he 
does p o s s e s s t r a n s f e r a b l e s k i l l s . C l a i m a n t was u n a b l e t o complete 
h i s v o c a t i o n a l t r a i n i n g program, b u t h i n d s i g h t would i n d i c a t e t h a t 
t h e c r a w l i n g and c l i m b i n g a c t i v i t i e s were e x c e s s i v e i n view o f t h e 
r e s t r i c t i o n s p l a c e d on him by Dr. B e c k e r . 

C o n s i d e r i n g t h e r e c o r d as a whole, a p p l y i n g t h e g u i d e l i n e s o f 
OAR 436-65-600 e t s e q . ( i n c l u d i n g d i s a b l i n g p a i n ) , and comparing 
s i m i l a r c a s e s , we c o n c l u d e t h a t c l a i m a n t would be a d e q u a t e l y 
compensated by an award of 35% u n s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r dated October 31, 1983 i s m o d i f i e d . 
C l a i m a n t i s awarded 35% un s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . 
T h i s i s i n l i e u of and not i n a d d i t i o n t o a l l p r i o r a w ards. 
C l a i m a n t ' s a t t o r n e y ' s f e e s h o u l d be a d j u s t e d a c c o r d i n g l y . 
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EDUARDO YBARRA, C l a i m a n t WCB 83-02081 
D o b l i e , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 2 3 , 1984 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Daron's o r d e r w h i c h , i n 
e f f e c t , a f f i r m e d a D e t e r m i n a t i o n Order dat e d December 10, 1982, 
which awarded c l a i m a n t no compensation f o r permanent d i s a b i l i t y i n 
a d d i t i o n t o p r e v i o u s awards, which t o t a l 80° f o r 25% u n s c h e d u l e d 
d i s a b i l i t y f o r i n j u r y to c l a i m a n t ' s low back. C l a i m a n t c o n t e n d s 
t h a t he i s e n t i t l e d t o an a d d i t i o n a l award of u n s c h e d u l e d 
d i s a b i l i t y . 

The i n s u r e r h a s r a i s e d a p r e l i m i n a r y i s s u e by way o f a motion 
t o d i s m i s s t h i s p r o c e e d i n g . The i n s u r e r contends t h a t t h e Board 
l a c k s j u r i s d i c t i o n by v i r t u e of c l a i m a n t ' s p r e v i o u s w i t h d r a w a l o f 
h i s r e q u e s t f o r r e v i e w . Although c l a i m a n t withdrew h i s r e q u e s t , 
and an Order of D i s m i s s a l was e n t e r e d a c c o r d i n g l y , t h a t o r d e r was 
ab a t e d w i t h i n 30 days, and t h i s p r o c e e d i n g was r e i n s t a t e d . 35 Van 
N a t t a 1192, 35 Van N a t t a 1343 ( 1 9 8 3 ) . We c o n c l u d e t h a t we have 
j u r i s d i c t i o n t o e n t e r t a i n the m e r i t s of c l a i m a n t ' s r e q u e s t f o r 
r e v i e w . See L e w i s T w i s t , 34 Van N a t t a 52, 34 Van N a t t a 290, 293 
( 1 9 8 2 ) , a f f i r m e d T e k t r o n i x Corp. v. T w i s t , 62 Or App 602 ( 1 9 8 3 ) . 

On t h e i s s u e of t h e e x t e n t of c l a i m a n t ' s u n s c h e d u l e d low back 
d i s a b i l i t y , we do not e n t i r e l y a g r e e w i t h the R e f e r e e ' s a n a l y s i s , 
p a r t i c u l a r l y a s i t r e l a t e s t o a J u l y 1980 s t i p u l a t e d s e t t l e m e n t , 
which g r a n t e d c l a i m a n t an a d d i t i o n a l 40° f o r 15% u n s c h e d u l e d 
d i s a b i l i t y . The R e f e r e e ' s o r d e r s t a t e s i n p a r t : 

" [ C l a i m a n t ' s ] i n a b i l i t y t o work i n g e n e r a l 
employment i s no d i f f e r e n t now tha n i t was 
b e f o r e c l a i m a n t e n t e r e d i n t o t h e 
s t i p u l a t i o n , i n s o f a r as c l a i m a n t ' s p h y s i c a l 
c a p a b i l i t i e s a r e c o n c e r n e d . . . . 
C l a i m a n t ' s age and o t h e r a t t r i b u t e s 
i n d i c a t e t h a t he i s not permanent t o t a l and 
t h a t h i s d i s a b i l i t y s i t u a t i o n , i n terms o f 
the impact of h i s i n j u r y on h i s f u t u r e 
e a r n i n g c a p a c i t y , i s no g r e a t e r now tha n i t 
was b e f o r e t h e s t i p u l a t i o n . T h e r e f o r e , 
w h i l e c l a i m a n t may have e r r o n e o u s l y a g r e e d 
upon a f i g u r e i n J u l y 1980 t h a t was l e s s 
t h a n what he was r e a l l y e n t i t l e d t o , he i s 
s t u c k w i t h i t now." 

Although i t i s not e n t i r e l y c l e a r , i t app e a r s t h a t t h e 
R e f e r e e c o n s i d e r e d t h e 1980 s t i p u l a t i o n a s h a v i n g some p r e c l u s i v e 
e f f e c t upon c l a i m a n t ' s a b i l i t y t o seek an a d d i t i o n a l award f o r 
permanent d i s a b i l i t y i n c o n n e c t i o n w i t h t h e December 1982 c l a i m 
c l o s u r e . I n t h e i n t e r i m between the p a r t i e s ' s t i p u l a t i o n , which 
c o n s t i t u t e s t h e l a s t award or arrangement of compensation, and t h e 
most r e c e n t c l a i m c l o s u r e i n December of 1982, s i g n i f i c a n t low 
back s u r g e r y h a s been performed as a consequence o f c l a i m a n t ' s 
i n j u r y . With r e s p e c t t o h i s p h y s i c a l c o n d i t i o n , t h i s c o n s t i t u t e s 
a change o f c i r c u m s t a n c e s w a r r a n t i n g r e e v a l u a t i o n o f c l a i m a n t ' s 
permanent d i s a b i l i t y . James B. Johnson, 35 Van N a t t a 47 ( 1 9 8 3 ) , 
a f f i r m e d Johnson v. I n d u s t r i a l Indemnity, 66 Or App 640 ( 1 9 8 4 ) . 
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The r e c o r d s u p p o r t s t h e c o n c l u s i o n t h a t c l a i m a n t ' s p h y s i c a l 
impairment has worsened; n e v e r t h e l e s s we agree w i t h t h e Referee's 
apparent c o n c l u s i o n t h a t c l a i m a n t ' s e a r n i n g c a p a c i t y has been 
s i g n i f i c a n t l y enhanced by h i s c o m p l e t i o n o f an a u t h o r i z e d t r a i n i n g 
program i n e l e c t r o n i c s assembly work. We note t h a t t h i s t y p e o f 
employment i s w i t h i n c l a i m a n t ' s p h y s i c a l c a p a c i t y , a c c o r d i n g t o 
h i s p h y s i c i a n . C o n s i d e r i n g a l l o f th e evidence on our de novo 
r e v i e w , we conclude t h a t t h e Referee reached t h e c o r r e c t r e s u l t , 
i n t h a t c l a i m a n t ' s p r i o r awards a d e q u a t e l y compensate him f o r t h e 
l o s s o f e a r n i n g c a p a c i t y a t t r i b u t a b l e t o h i s i n d u s t r i a l i n j u r y . 
T h e r e f o r e , we a f f i r m . 

ORDER 

The Referee's o r d e r dated June 20, 1983 i s a f f i r m e d . 

ROSEANNE RIDDLE, C l a i m a n t WCB 82-05279 & 82-08 0 5 8 
Samuel H a l l , C l a i m a n t ' s A t t o r n e y J u l y 24, 1984 
S t a r r & V i n s o n , A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

Claimant has requested r e c o n s i d e r a t i o n o f th e Board's Order 
on Review (Remanding) dated June 26, 1984. 

Claimant argues t h a t she i s e n t i t l e d t o an a t t o r n e y ' s fee f o r 
p r e v a i l i n g on a c o m p e n s a b i l i t y i s s u e . The o n l y i s s u e r a i s e d by 
the SAIF C o r p o r a t i o n i n i t s a p p e l l a n t ' s b r i e f was premature 
c l o s u r e . A c c o r d i n g l y , c l a i m a n t was n o t r e q u i r e d t o d i s c u s s 
c o m p e n s a b i l i t y i n her b r i e f and i s not e n t i t l e d t o an a t t o r n e y ' s 
f e e f o r p r e v a i l i n g on t h a t i s s u e on Board r e v i e w . 

Claimant a l s o argues t h a t she should have t h e r i g h t t o appeal 
t h a t p o r t i o n o f the Board's Order on Review which h e l d t h a t t h e 
c l a i m was not p r e m a t u r e l y c l o s e d even though the Board remanded 
th e case t o the Hearings D i v i s i o n f o r r a t i n g t h e e x t e n t o f 
c l a i m a n t ' s d i s a b i l i t y . We merely note t h a t P r i c e v. SAIF, 296 Or 
311 (1 9 8 4 ) , upon which c l a i m a n t r e l i e s i s c i t e d i n our " N o t i c e t o 
A l l P a r t i e s . " 

On r e c o n s i d e r a t i o n , the Board adheres t o i t s former o r d e r . 

ORDER 

The Board's Order on Review (Remanding) dated June 26, 1984 
i s adhered t o and r e p u b l i s h e d t h i s d a t e . 

VAN M. BROWN, C l a i m a n t WCB 83-05313 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y J u l y 2 5 , 1984 

O r d e r on R e v i e w 
Reviewed by Board Members Barnes and F e r r i s . 

The SAIF C o r p o r a t i o n r e q u e s t s review o f Referee Peterson's 
o r d e r which s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . 
SAIF argues t h e a g g r a v a t i o n c l a i m i s not compensable. We agree 
and r e v e r s e . 

Claimant s u f f e r e d a compensable low back i n j u r y i n December 
1981, f o r which a laminectomy was performed i n January 1982. The 
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c l a i m was f i r s t c l o s e d by a D e t e r m i n a t i o n Order dated September 
23, 1982, which awarded c l a i m a n t 10% permanent d i s a b i l i t y . By 
s t i p u l a t i o n d a t ed December 2 1 , 1982, c l a i m a n t was awarded an 
a d d i t i o n a l 15% permanent d i s a b i l i t y . A f t e r t e r m i n a t i o n o f h i s 
v o c a t i o n a l r e h a b i l i t a t i o n program, another D e t e r m i n a t i o n Order 
i s s u e d on February 24, 1983 which awarded no a d d i t i o n a l permanent 
d i s a b i l i t y . We r e g a r d t h e February 24, 1983 D e t e r m i n a t i o n Order 
t o be t h e l a s t award o f compensation f o r purposes o f t h i s 
a g g r a v a t i o n c l a i m , b u t we t h i n k t h e r e s u l t would be t h e same i f 
the December 21, 1982 s t i p u l a t i o n were regarded t o be t h e l a s t 
award o f compensation. 

Dr. Young's c h a r t notes c o n t a i n an e n t r y which appears t o be 
dated December 11 or 14, 1982. T h i s e n t r y i n d i c a t e s t h a t c l a i m a n t 
got out o f bed t h a t morning t o check some e l e c t r i c a l problems i n 
h i s home, and noted i n c r e a s e d back p a i n when l e a n i n g f o r w a r d t o 
check a b r e a k e r box. Dr. Young d e s c r i b e d t h e p a i n as s i g n i f i c a n t 
and p e r s i s t e n t and recommended m e d i c a t i o n , m o i s t h e a t , b e d r e s t and 
t h a t c l a i m a n t r e t u r n i n one week. 

I n the next c h a r t n o t e , dated December 20, 1982, Dr. Young 
s t a t e s t h a t c l a i m a n t was s l i g h t l y b e t t e r , and recommended 
b e g i n n i n g e x e r c i s e s . The next c h a r t n o t e , dated December 27, 
s t a t e s t h a t c l a i m a n t had not been a b l e t o s t a r t h i s e x e r c i s e s 
because o f c o n t i n u e d p a i n . That c h a r t note a l s o r e c o r d e d t h a t 
c l a i m a n t n o t i c e d p a i n i n t o the l e f t h i p area a f t e r w a l k i n g b u t t h a t 
he had more range o f m o t i o n . The next c h a r t n o t e , on January 5, 
1983, s t a t e s t h a t c l a i m a n t s t i l l had about t h e same amount o f 
d i s c o m f o r t i n h i s back. 

Dr. Young's next c h a r t note i s dated March 1, 1983 and s t a t e s 
t h a t c l a i m a n t was h a v i n g no s i g n i f i c a n t improvement o f symptoms 
and was t o be a d m i t t e d t o the h o s p i t a l f o r t r a c t i o n . Claimant was 
h o s p i t a l i z e d on March 2. Dr. Young's h o s p i t a l r e p o r t s t a t e s t h a t 
c l a i m a n t ' s i n c r e a s i n g low back p a i n " o r i g i n a t e d a t a t i m e when he 
got out o f bed i n a h u r r y t o change some e l e c t r i c a l a p p a r a t u s , " 
which we understand i n c o n t e x t t o be a r e f e r e n c e t o t h e events o f 
t h e p r i o r December 11 or 14. 

Dr. Melgard saw c l a i m a n t i n t h e h o s p i t a l and r e p o r t e d t h a t 
s h o r t l y b e f o r e Christmas c l a i m a n t got out o f bed i n a h u r r y and 
experienced low back p a i n . Dr. Melgard's i m p r e s s i o n was t h a t 
c l a i m a n t was h a v i n g r e c u r r e n t p a i n . Dr. Melgard l a t e r r e p o r t e d 
t h a t " i t i s v e r y d i f f i c u l t t o n a i l down an ' o b j e c t i v e change', b u t 
c e r t a i n l y the p a t i e n t was h a v i n g a l o t o f p a i n and Dr. Young f e l t 
t h a t he s h o u l d be a d m i t t e d . . . " Dr. Becker s t a t e d t h a t , from 
an o b j e c t i v e s t a n d p o i n t , c l a i m a n t ' s c o n d i t i o n had n o t changed. 

The Referee found t h e a g g r a v a t i o n compensable on t h e b a s i s 
t h a t c l a i m a n t was h o s p i t a l i z e d and t h e h o s p i t a l i z a t i o n i t s e l f 
c o n s t i t u t e d a worsening t h a t w a r r a n t e d a r e o p e n i n g . Since t h e 
Referee's o r d e r i s s u e d , however, the Court o f Appeals r u l e d i n 
Hutchinson v. L o u i s i a n a - P a c i f i c , 67 Or App 577 ( 1 9 8 4 ) , t h a t 
a dmission t o a p a i n c e n t e r w a r r a n t s reopening o f a c l a i m o n l y i f 
t h e c l a i m a n t e s t a b l i s h e s a worsening o f h i s c o n d i t i o n . We see no 
m a t e r i a l d i s t i n c t i o n between admission t o a r e s i d e n t i a l p a i n 
c e n t e r program and admission t o a h o s p i t a l . I t would seem t o 
f o l l o w , under Hutchinson, t h a t c l a i m a n t ' s h o s p i t a l i z a t i o n does n o t 
per se w a r r a n t c l a i m r e o p e n i n g ; and t h a t c l a i m a n t must o t h e r w i s e 
show t h a t h i s i n j u r y - r e l a t e d c o n d i t i o n has worsened w i t h i n t h e 
meaning o f ORS 656.273. 
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S e v e r a l d i f f i c u l t q u e s t i o n s c o u l d a r i s e i n a s s e s s i n g t h e 
i s s u e o f worsening i n t h i s case. A l t h o u g h Drs. Melgard and Becker 
found no o b j e c t i v e change i n c l a i m a n t ' s c o n d i t i o n , G a r b u t t v. 
SAIF, 297 Or 148 (1984), seems t o h o l d t h a t no such change need be 
shown t o p r e v a i l on an a g g r a v a t i o n c l a i m . On t h e o t h e r hand, 
Scheidemantel v. SAIF, 68 Or App 822 (1984), suggests t h a t j u s t a 
symptomatic worsening o f an i n j u r y - r e l a t e d c o n d i t i o n i s n o t 
compensable as an a g g r a v a t i o n under ORS 656.273. I t appears t o us 
t h a t t h e i m p l i c a t i o n s o f G a r b u t t are somewhat i n c o n s i s t e n t w i t h 
t h e i m p l i c a t i o n s o f Scheidemantel. 

However, we conclude i t i s n o t necessary t o c o n s i d e r any 
q u e s t i o n s i n v o l v i n g o b j e c t i v e change versus symptomatic worsening 
i n t h i s case because t h e worsening, i n any sense o f t h a t t e r m , o f 
c l a i m a n t ' s c o n d i t i o n was b e f o r e r a t h e r than a f t e r t h e l a s t award 
o f compensation. Dr. Young's c h a r t note dated December 11 o r 14, 
1982 notes c l a i m a n t ' s i n c r e a s e d back p a i n when he g o t o u t o f bed 
t o check an e l e c t r i c a l problem. As summarized above, a l l 
subsequent r e p o r t s t h a t comment on t h e i s s u e i d e n t i f y t h i s 
early-December i n c i d e n t as the genesis o f c l a i m a n t ' s d i s t r e s s over 
t h e f o l l o w i n g months. As a l s o s t a t e d above, t h e l a s t award o f 
compensation w i t h i n the meaning o f ORS 656.273 would e i t h e r be t h e 
December 21, 1982 s t i p u l a t i o n or t h e February 24, 1983 
D e t e r m i n a t i o n Order. I f t h e r e was any c o g n i z a b l e worsening o f 
c l a i m a n t ' s c o n d i t i o n , i t was b e f o r e those d a t e s ; no worsening, i n 
any sense o f t h a t term, i s i n d i c a t e d by t h i s r e c o r d a f t e r t h ose 
d a t e s . 

We note t h a t c l a i m a n t t e s t i f i e d a t h e a r i n g t h a t he had 
i n c r e a s e d back p a i n when he h u r r i e d l y g o t o u t o f bed t o check a 
b r e a k e r box i n March 1983. We f i n d , however, t h a t t h e s u b s t a n t i a l 
preponderance o f the evidence e s t a b l i s h e s t h a t c l a i m a n t was 
i n v o l v e d i n o n l y one g e t - o u t - o f - b e d - t o - c h e c k - a - b r e a k e r - b o x 
i n c i d e n t , and t h a t t h i s i n c i d e n t was the morning o f December 11 or 
14, 1982, j u s t b e f o r e c l a i m a n t saw Dr. Young. Claimant's h e a r i n g 
t e s t i m o n y about a March 1983 i n c i d e n t has t o be a m i s t a k e 
r e g a r d i n g the d a t e . 

ORDER 

The Referee's o r d e r dated November 10, 1983 i s r e v e r s e d . The 
SAIF C o r p o r a t i o n ' s d e n i a l dated A p r i l 26, 1983 i s r e i n s t a t e d and 
a f f i r m e d . 

HELEN CLEMENT, C l a i m a n t WCB 82-11546 
D a v i d F o r c e , C l a i m a n t ' s A t t o r n e y J u l y 25, 1984 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and Lewis. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Danner's 
o r d e r which: (1) s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s 
l e f t - s i d e d c a r p a l t u n n e l syndrome; (2) awarded c l a i m a n t an 
a d d i t i o n a l 15° (10%) o f scheduled d i s a b i l i t y f o r p a r t i a l l o s s o f 
h e r r i g h t forearm ( w r i s t ) , on r e v i e w o f a D e t e r m i n a t i o n Order 
dated February 2, 1983, which awarded 22.5° (15%) scheduled 
d i s a b i l i t y , t h e r e b y g r a n t i n g c l a i m a n t a t o t a l award o f 37.5° 
scheduled d i s a b i l i t y f o r 25% l o s s o f use or f u n c t i o n o f her r i g h t 
f o rearm ( w r i s t ) ; and (3) imposed a p e n a l t y and a s s o c i a t e d 
a t t o r n e y ' s fee f o r SAIF's unreasonable d e n i a l o f c l a i m a n t ' s 
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l e f t - s i d e d c a r p a l t u n n e l syndrome. On re v i e w SAIF contends t h a t 
t h e evidence f a i l s t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s 
l e f t - s i d e d c a r p a l t u n n e l syndrome; t h a t t he D e t e r m i n a t i o n Order 
a d e q u a t e l y compensated c l a i m a n t f o r t h e permanent l o s s o f use o r 
f u n c t i o n o f her r i g h t a r m / w r i s t ; and t h a t t h e Referee's i m p o s i t i o n 
o f a p e n a l t y and a t t o r n e y ' s fee i s erroneous. 

We a f f i r m those p o r t i o n s o f the Referee's o r d e r c o n c e r n i n g 
t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s l e f t - s i d e d c a r p a l t u n n e l syndrome 
and t h e e x t e n t o f scheduled d i s a b i l i t y i n c o n n e c t i o n w i t h 
c l a i m a n t ' s r i g h t f o r e a r m / w r i s t . We r e v e r s e on t h e p e n a l t y i s s u e . 

The f a c t s p e r t i n e n t t o the p e n a l t y i s s u e are as f o l l o w s . 
Claimant was employed as a f i s h f i l l e t e r w i t h t h i s employer f o r 
a p p r o x i m a t e l y s i x months when she f i l e d t h i s c l a i m i n August o f 
1981. The 801 form i d e n t i f i e s c l a i m a n t ' s r i g h t hand as t h e 
a f f e c t e d body p a r t . Claimant's p r i m a r y c o m p l a i n t was hand 
numbness and arm p a i n on the r i g h t s i d e . Her f a m i l y p h y s i c i a n 
r e f e r r e d her t o Dr. B e r n s t e i n , a n e u r o l o g i s t , f o r e x a m i n a t i o n . 
Dr. B e r n s t e i n found t h a t c l a i m a n t ' s n e u r o l o g i c symptoms were 
l i m i t e d t o her r i g h t upper e x t r e m i t y , and based on h i s e x a m i n a t i o n 
and nerve c o n d u c t i o n s t u d i e s , he diagnosed b i l a t e r a l c a r p a l t u n n e l 
syndrome. His r e p o r t o f September 8, 1981 s t a t e d : " I t s h o u l d be 
obvious from t h e above t h a t her c o n d i t i o n i s w o r k - r e l a t e d , as 
c a r p a l t u n n e l syndrome i s endemic among f i s h f i l l e t e r s . " Claimant 
had p r e v i o u s l y been employed as a f i s h f i l l e t e r f o r v a r i o u s f i s h 
p a c k i n g p l a n t s i n t h e Coos Bay area, p r i o r t o her employment 
h e r e i n . SAIF accepted t h e c l a i m i n mid-September 1981. 

Dr. B e r n s t e i n i n i t i a t e d a course o f c o n s e r v a t i v e t h e r a p y f o r 
t r e a t m e n t o f c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l syndrome, t h e 
s i g n i f i c a n t symptoms o f which were l i m i t e d t o t h e r i g h t s i d e . 
Because c l a i m a n t ' s c o n d i t i o n was unresponsive t o c o n s e r v a t i v e 
t r e a t m e n t . Dr. B e r n s t e i n r e f e r r e d c l a i m a n t t o Dr. Smith, 
o r t h o p e d i c surgeon. He diagnosed c a r p a l t u n n e l syndrome on t h e 
r i g h t s i d e , by h i s t o r y and by e l e c t r o p h y s i o l o g i c c r i t e r i a and 
recommended s u r g i c a l decompression o f the median ne r v e . Claimant 
s u b m i t t e d t o s u r g e r y f o r decompression o f t h e r i g h t median nerve 
i n l a t e October 1981. She c o n t i n u e d t o have d i f f i c u l t y i n t h e 
r i g h t hand p o s t - s u r g e r y , and Dr. Smith e v e n t u a l l y r e f e r r e d h e r t o 
Dr. Nathan f o r f u r t h e r e v a l u a t i o n . A f t e r s e v e r a l weeks and a 
d i a g n o s i s o f a t r i g g e r f i n g e r o f t h e r i g h t l o n g f i n g e r , Dr. Nathan 
performed t r i g g e r r e l e a s e s u r g e r y . 

Six weeks a f t e r t h i s s u r g e r y , c l a i m a n t was examined by Dr. 
Nathan f o r f o l l o w up. I n c o n n e c t i o n w i t h t h i s e x a m i n a t i o n , Dr. 
Nathan wrote a September 23, 1982 r e p o r t t o SAIF. He a d v i s e d t h a t 
s i n c e c l a i m a n t ' s r i g h t s i d e d c a r p a l t u n n e l s u r g e r y , she had 
exp e r i e n c e d c o m p l a i n t s c o m p a t i b l e w i t h a c a r p a l t u n n e l syndrome on 
th e l e f t . Dr. Nathan a d v i s e d SAIF t h a t c l a i m a n t was d e s i r o u s o f 
p r o c e e d i n g w i t h s u r g e r y on the l e f t w r i s t a t t h a t t i m e . He 
a d v i s e d c l a i m a n t t h a t , i n h i s o p i n i o n , " t h i s . w o u l d f a l l under t h e 
realm o f her p r i v a t e i n s u r a n c e . " He f u r t h e r r e p o r t e d h i s c a r e f u l 
e x p l a n a t i o n t o c l a i m a n t t h a t , "When evidence o f impairment i s 
documented b i l a t e r a l l y and t h a t impairment i s n o t noted t o have 
worsened as a r e s u l t o f her employment though symptoms have 
appeared, i t i s d i f f i c u l t t o document t h e cause as b e i n g 
w o r k - r e l a t e d . " 

Claimant r e t u r n e d t o see Dr. B e r n s t e i n f o r f o l l o w up a t t h e 
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end o f September 1982. He diagnosed l e f t - s i d e d c a r p a l t u n n e l 
syndrome and expressed h i s o p i n i o n t h a t t h e l e f t s i d e s h o u l d be 
decompressed. I n an October 7, 1982 l e t t e r t o SAIF, i n response 
t o an i n q u i r y , Dr. B e r n s t e i n s t a t e d : 

" I would thus s t r o n g l y recommend t h a t you 
o b t a i n Mrs. Clement's work r e c o r d s . I f she 
indeed d i d work f o r about two weeks on o r 
f o l l o w i n g September 10, t h e n i t would 
c e r t a i n l y be reasonable t o c o n s i d e r her 
l e f t - s i d e d c a r p a l t u n n e l syndrome 
i n d u s t r i a l l y r e l a t e d . I f she d i d n o t , i n 
f a c t , work d u r i n g t h a t p e r i o d o f t i m e , o f 
course, t h e r e would be no i n d u s t r i a l 
r e l a t i o n s h i p . " 

I n f a c t , c l a i m a n t d i d not work f o r two weeks on or f o l l o w i n g 
September 10, 1982. She worked f o r one day i n September, b u t was 
unable t o c o n t i n u e t h i s employment. 

SAIF denied t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s l e f t - s i d e d 
c a r p a l t u n n e l syndrome on November 9, 1982. The Referee found 
t h a t t h i s d e n i a l was unreasonable because SAIF r e l i e d upon Dr. 
Nathan's o p i n i o n t o the e x c l u s i o n o f a l l o t h e r i n d i c a t i o n s t h a t 
c l a i m a n t ' s l e f t - s i d e d c a r p a l t u n n e l syndrome was c a u s a l l y r e l a t e d 
t o her employment. The Referee s t a t e d : 

"Dr. Nathan's o p i n i o n appears t o be based 
on a f a u l t y h i s t o r y , or an i n c o r r e c t 
i n t e r p r e t a t i o n o f t h e h i s t o r y . His o p i n i o n 
appears t o be based on a f i n d i n g t h a t 
c l a i m a n t had no c o m p l a i n t s i n t h e l e f t hand 
u n t i l a f t e r she had stopped her work 
a c t i v i t i e s , and a c c o r d i n g l y , t h a t i t was 
t h e r e s u l t o f a n a t u r a l a g i n g p r o c e s s . The 
u n c o n t r o v e r t e d t e s t i m o n y , however, i s t h a t 
these c o m p l a i n t s were c o n c u r r e n t w i t h t h e 
o r i g i n a l r i g h t hand c o m p l a i n t s , a l t h o u g h o f 
a l e s s e r magnitude, and t h i s i s borne o u t 
by t h e o r i g i n a l m e dical r e p o r t s from Dr. 
B e r n s t e i n , and from c l a i m a n t ' s c r e d i b l e 
t e s t i m o n y , and t h a t o f her s u p e r v i s o r . " 

Because t h i s evidence " e x i s t e d a t t h e time the d e n i a l was 
p u b l i s h e d , " and SAIF chose t o i g n o r e i t , t h e Referee concluded t h e 
d e n i a l was unreasonable. 

I n s u p p o r t o f t h e Referee's i m p o s i t i o n o f a p e n a l t y , c l a i m a n t 
seems t o argue t h a t t h e c l a i m , from i t s i n c e p t i o n , was f o r a 
b i l a t e r a l c a r p a l t u n n e l syndrome and, t h e r e f o r e , i t was 
unreasonable f o r SAIF t o deny t h e c o m p e n s a b i l i t y o f t h e l e f t - s i d e d 
component when t h e symptoms progressed t o t h e p o i n t t h a t s u r g e r y 
became necessary. We d i s a g r e e . 

A l t h o u g h t h e d i a g n o s i s o f c l a i m a n t ' s c o n d i t i o n was s t a t e d as 
b i l a t e r a l c a r p a l t u n n e l syndrome, t h e o n l y c o n d i t i o n r e q u i r i n g 
m e d i c a l a t t e n t i o n or r e s u l t i n g i n d i s a b i l i t y a t t h e t i m e t h e c l a i m 
was f i l e d was the r i g h t - s i d e d c a r p a l t u n n e l syndrome. Claimant 
had t o s t o p w o r k i n g because o f t h e symptoms o f her r i g h t arm. 
Treatment was rendered i n c o n n e c t i o n w i t h t h e r i g h t arm o n l y . 
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Claimant s u b m i t t e d t o s u r g e r y f o r t h e r i g h t - s i d e d c a r p a l t u n n e l 
syndrome o n l y . A l t h o u g h we are s a t i s f i e d t h a t c l a i m a n t was, i n 
f a c t , e x p e r i e n c i n g l e f t - s i d e d symptoms when her c o n d i t i o n was 
o r i g i n a l l y diagnosed (which forms t h e b a s i s f o r our a f f i r m a t i o n o f 
th e Referee's c o m p e n s a b i l i t y d e t e r m i n a t i o n ) , we do n o t b e l i e v e 
t h a t the employer or SAIF was aware t h a t compensation was sought 
f o r a l e f t - s i d e d c o n d i t i o n u n t i l Dr. Nathan r e p o r t e d i n September 
of 1982 (more th a n a year a f t e r t h e c l a i m was o r i g i n a l l y f i l e d ) 
t h a t c l a i m a n t ' s l e f t - s i d e d symptomatology had progressed t o t h e 
p o i n t t h a t she wished t o have s u r g e r y on t h a t w r i s t . Up t o t h i s 
p o i n t i n t i m e , as i n d i c a t e d , the focus was on c l a i m a n t ' s r i g h t 
upper e x t r e m i t y , i n s p i t e o f t h e d i a g n o s i s o f b i l a t e r a l c a r p a l 
t u n n e l syndrome. 

Based on t h e i n f o r m a t i o n a c t u a l l y a v a i l a b l e t o SAIF a t t h e 
t i m e o f i t s November 1982 d e n i a l , we b e l i e v e t h a t i t s d e n i a l 
cannot be f a i r l y c h a r a c t e r i z e d as unreasonable. Dr. Nathan had 
i n d i c a t e d h i s o p i n i o n t h a t c l a i m a n t ' s l e f t - s i d e d c a r p a l t u n n e l 
syndrome was not r e l a t e d t o her employment. Dr. B e r n s t e i n had 
i n d i c a t e d t h a t i f c l a i m a n t had not worked f o r an approximate 
p e r i o d o f two weeks on or f o l l o w i n g September 10, 1982, "of 
course, t h e r e would be no i n d u s t r i a l r e l a t i o n s h i p . " A l t h o u g h Dr. 
B e r n s t e i n subsequently q u i t e c l e a r l y expressed h i s o p i n i o n t h a t 
c l a i m a n t ' s l e f t - s i d e d c a r p a l t u n n e l syndrome was r e l a t e d t o h e r 
employment exposure, h i s statement i n October o f 1982 ( i n l i g h t o f 
c l a i m a n t ' s a c t u a l work r e c o r d s ) r a t h e r s t r o n g l y suggested t h a t 
c l a i m a n t ' s l e f t - s i d e d symptoms were not compensable. Under these 
c i r c u m s t a n c e s , we b e l i e v e t h a t SAIF's d e n i a l was n o t 
unreasonable. See a l s o G i n t e r v. Woodburn U n i t e d M e t h o d i s t 
Church, 62 Or App 118, 122 (1983) ( d e n i a l n o t c o n s i d e r e d 
unreasonable i n l i g h t o f medical evidence a v a i l a b l e a t t i m e o f 
d e n i a l ) ; Charles M. Schwab, 36 Van N a t t a 333 (1984) ( m e d i c a l 
r e p o r t s i n i n s u r e r ' s possession a t t h e time o f d e n i a l i n d i c a t e d 
t h a t c l a i m a n t had been e x p e r i e n c i n g s i m i l a r m e dical problem f o r a 
s i g n i f i c a n t p e r i o d o f t i m e p r e c e d i n g f i l i n g o f c l a i m ) ; Linda L. 
Logan, 36 Van N a t t a 110, 112 (1984) (based on t h e i n f o r m a t i o n 
a v a i l a b l e a t t h e time i t s d e n i a l was i s s u e d , t h e i n s u r e r had a 
reasonable b e l i e f t h a t c l a i m a n t ' s worsened c o n d i t i o n was not 
r e l a t e d t o o r i g i n a l i n d u s t r i a l i n j u r y ) . 

ORDER 

The Referee's o r d e r dated January 31, 1984 i s r e v e r s e d i n 
p a r t . That p o r t i o n which imposed a p e n a l t y and a s s o c i a t e d 
a t t o r n e y ' s fee f o r unreasonable d e n i a l i s r e v e r s e d . The remainder 
o f t he Referee's o r d e r i s a f f i r m e d . Claimant's a t t o r n e y i s 
awarded $450 f o r s e r v i c e s on Board r e v i e w , t o be p a i d by t h e SAIF 
C o r p o r a t i o n . 

EUGENE L. COLE, C l a i m a n t WCB 83-05413 
L e v i J . S m i t h , C l a i m a n t ' s A t t o r n e y J u l y 25, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Rev i e w 

Reviewed by Board Members Barnes and F e r r i s . 

Claimant r e q u e s t s review of Referee P f e r d n e r ' s o r d e r which 
upheld the SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . 

Claimant argues " h i s c l a i m should be reopened f o r a 
r e d e t e r m i n a t i o n o f t h e e x t e n t o f h i s permanent d i s a b i l i t y . " That 
sounds l i k e a c o l l a t e r a l a t t a c k on the l a s t award o f compensation, 
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which i s p r o h i b i t e d by Deaton v. SAIF, 33 Or App 261 (1981) — an 
i m p r e s s i o n t h a t i s r e i n f o r c e d by t h e f a c t t h a t no d o c t o r has 
suggested any c u r a t i v e t r e a t m e n t f o r c l a i m a n t ' s a l l e g e d l y worsened 
c o n d i t i o n , w i t h t he p r o s p e c t o f c u r a t i v e t r e a t m e n t b e i n g t h e most 
common b a s i s f o r c l a i m r e o p e n i n g . Thus, a l t h o u g h we do n o t agree 
w i t h some p o r t i o n s o f the Referee's a n a l y s i s , we agree w i t h t h e 
Referee's u l t i m a t e c o n c l u s i o n . 

ORDER 

The Referee's o r d e r dated January 5, 1984 i s a f f i r m e d . 

'DICK A. COMSTOCK, C l a i m a n t WCB 82-07496 
E v o h l Malagon, C l a i m a n t ' s A t t o r n e y J u l y 2 5 , 1984 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on Review 

Reviewed by Board Members F e r r i s and Lewis. 

The s e l f - i n s u r e d employer, I n t e r n a t i o n a l Paper Company ( I P ) , 
r e q u e s t s r e v i e w o f Referee F o s t e r ' s o r d e r which: (1) o r d e r e d t h e 
employer t o pay c l a i m a n t temporary d i s a b i l i t y b e n e f i t s from t h e 
date o f i n j u r y u n t i l t h e c l a i m i s c l o s e d pursuant t o ORS 656.268, 
l e s s time worked; and (2) s e t as i d e IP's d e n i a l o f a g g r a v a t i o n , 
f i n d i n g t h a t c l a i m a n t ' s worsened c e r v i c a l c o n d i t i o n i s IP's 
r e s p o n s i b i l i t y p u r suant t o the r u l e found i n Grable v. 
Weyerhaeuser Co., 291 Or 387 (1 9 8 1 ) . 

IP contends t h a t t h e l a s t i n j u r i o u s exposure r u l e s e t o u t i n 
Boise Cascade Corp. v. Starbuck, 296 Or 238 (1984), c o n t a i n s t h e 
r u l e a p p l i c a b l e t o t h i s case and t h a t , under t h a t r u l e , i t i s n o t 
r e s p o n s i b l e f o r c l a i m a n t ' s worsened c e r v i c a l c o n d i t i o n . 

I n Grable v. Weyerhaeuser Co., supra, a worker s u f f e r e d an 
o n - t h e - j o b back i n j u r y and h i s employer accepted t he c l a i m . A f t e r 
t h e worker r e t u r n e d t o work, he r e i n j u r e d h i s back a t home and 
made a c l a i m a g a i n s t h i s employer c l a i m i n g t h a t t h e worsening o f 
h i s back problems r e s u l t e d from t he o n - t h e - j o b i n j u r y . The c o u r t 
h e l d t h a t , under ORS 656.273(1), i f t he worker e s t a b l i s h e s t h a t 
t h e o n - t h e - j o b i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause o f t h e 
worsened c o n d i t i o n , t h e employer i s l i a b l e f o r t he payment o f 
compensation b e n e f i t s even i f t he o f f - t h e - j o b i n j u r y was a l s o a 
m a t e r i a l c o n t r i b u t i n g cause. 

The c o u r t s have made a d i f f e r e n t r u l e f o r s h i f t i n g 
r e s p o n s i b i l i t y when t h e i n j u r i o u s exposure which causes t h e 
d i s a b i l i t y o c c u r r e d d u r i n g successive employments. T h i s t e s t i s 
c a l l e d t h e l a s t i n j u r i o u s exposure r u l e and l i a b i l i t y s h i f t s when 
a l a t e r employment a c t u a l l y c o n t r i b u t e s t o the cause o f t h e 
d i s a b i l i t y . Boise Cascade v. Starbuck, 296 Or 238 ( 1 9 8 4 ) . 

I n t h i s case, c l a i m a n t o r i g i n a l l y i n j u r e d h i s neck i n May 
1981 w h i l e w o r k i n g f o r I P . When c l a i m a n t was ready t o r e t u r n t o 
work i n August 1981, he was l a i d o f f along w i t h o t h e r employees. 
He the n went i n t o business f o r h i m s e l f as an e l e c t r i c a l c o n t r a c t o r 
and c o n t i n u e d i n h i s business from August 1981 th r o u g h December 
1982, when he c o u l d no l o n g e r work due t o h i s worsened neck 
c o n d i t i o n . During t he same p e r i o d , he had been t e m p o r a r i l y c a l l e d 
back t o IP on a p p r o x i m a t e l y f o u r d i f f e r e n t o c c a s i o n s . The medical 
o p i n i o n i n t h i s case was t h a t , w h i l e the main cause o f t h e 
c l a i m a n t ' s worsened neck c o n d i t i o n was due t o t h e i n j u r y a t IP, 
c l a i m a n t ' s work as an independent e l e c t r i c a l c o n t r a c t o r a l s o 
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m a t e r i a l l y c o n t r i b u t e d , i n a t l e a s t a s m a l l way, t o t h e worsened 
c o n d i t i o n . 

Claimant d i d n o t have w o r k e r s ' compensation coverage w h i l e he 
was w o r k i n g i n h i s own b u s i n e s s . The Referee determined t h a t t h e 
t e s t found i n Grable v. Weyerhaeuser, supra, t h e r e f o r e , was t h e 
a p p l i c a b l e r u l e because "exposure which occurs a t work when t h e 
worker does n o t have workers' compensation coverage, s h o u l d be 
t r e a t e d as an o f f - t h e - j o b exposure." 

The f a c t s o f Peterson v. Eugene F. B u r r i l l Lumber, 57 Or App 
476 ( 1 9 8 2 ) , a f f i r m e d 294 Or 537 (1983), are v e r y c l o s e t o t h e case 
b e f o r e us. I n Peterson, t h e c l a i m a n t s u s t a i n e d an o n - t h e - j o b back 
i n j u r y and r e c e i v e d an unscheduled permanent p a r t i a l d i s a b i l i t y 
award. His back c o n d i t i o n d e t e r i o r a t e d i n l a t e r y ears d u r i n g 
which the worker was s e l f - e m p l o y e d i n an o c c u p a t i o n i n v o l v i n g 
bending and l i f t i n g . The c l a i m a n t was n o t covered by w o r k e r s ' 
compensation i n s u r a n c e d u r i n g h i s self-employment. The Court o f 
Appeals determined t h a t t o e s t a b l i s h a compensable a g g r a v a t i o n 
c l a i m , t h e a p p l i c a b l e t e s t was t h a t found i n Grable v. 
Weyerhaeuser Co., supra, r a t h e r than the l a s t i n j u r i o u s exposure 
r u l e . T h e r e f o r e , t o prove a compensable a g g r a v a t i o n c l a i m t h e 
c l a i m a n t need o n l y show t h a t h i s worsened c o n d i t i o n " r e s u l t e d " i n 
a m a t e r i a l way from the o r i g i n a l i n j u r y and t h a t , where t h e 
worsening was a r e s u l t o f b o t h t h e compensable o n - t h e - j o b back 
i n j u r y and t h e subsequent self-employment exposure, t h e worker has 
e s t a b l i s h e d a compensable a g g r a v a t i o n c l a i m a g a i n s t t h e o r i g i n a l 
employer. The Court of Appeals made the f o l l o w i n g comment 
r e g a r d i n g t h e i r a p p l i c a t i o n o f Grable; 

"The p r e s e n t case i s not t h e t y p e o f 
o f f - t h e - j o b i n j u r y case p r e s e n t e d i n Lemons 
[ v . Compensation Department, 2 Or App 128 
( 1 9 7 0 ) ] ( o f f - t h e - j o b f a l l ) , S t a n d l e y [ v ^ 
SAIF, 8 Or App 429 ( 1 9 7 2 ) ] ( o f f - t h e - j o b 
i n c i d e n t i n j u r i n g the low b a c k ) , and 
C h r i s t e n s e n [ v . SAIF, 27 Or App 595 ( 1 9 7 6 ) ] 
( s l i p and f a l l i n b a t h t u b ) . Nor does t h e 
p r e s e n t case i n v o l v e the i s s u e o f which o f 
two workers' compensation i n s u r e r s should 
be l i a b l e f o r a l a t e r i n j u r y . See Smith v. 
Ed's Pancake House, 27 Or App 361, 556 P2d 
158 (1976) ( ' l a s t i n j u r i o u s exposure' 
r u l e ) ; Grable v. Weyerhaeuser Co., supra, 
291 Or a t 401-402. 

" I n t h e p r e s e n t case, the l a t e r i n j u r y , 
s t r i c t l y speaking, o c c u r r e d on the j o b ; 
however, c l a i m a n t had not e l e c t e d t o be 
covered by workers' compensation. 
T h e r e f o r e , c l a i m a n t ' s p o s i t i o n i s analogous 
t o t h e Lemons, Stan d l e y and C h r i s t e n s e n 
s i t u a t i o n s , and t h e q u e s t i o n i s whether t h e 
p r i o r o n - t h e - j o b i n j u r y i s a " m a t e r i a l 
c o n t r i b u t i n g cause" o f t h e c l a i m a n t ' s 
worsened c o n d i t i o n a t the time he f i l e d h i s 
c l a i m f o r a g g r a v a t i o n . " 57 Or App a t 478 n 
1, quoted a t 294 Or 542 n 4. 

The Supreme Court g r a n t e d r e v i e w o f t h e Court o f Appeals' 
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d e c i s i o n " t o decide whether t h e r u l e o f Grable a p p l i e s t o a 
worsening o c c u r r i n g w h i l e c l a i m a n t i s s e l f - e m p l o y e d and whether 
t h e l a s t i n j u r i o u s exposure r u l e i s a p p l i c a b l e . " 294 Or 537, 539. 

However, i n i t s w r i t t e n o p i n i o n t h e Supreme Court d e t e r m i n e d 
i t d i d not have t o reach t h a t i s s u e because i t s r e v i e w o f t h e 
f a c t s found t h e r e was no m a t e r i a l c o n t r i b u t i n g exposure from t h e 
c l a i m a n t ' s self-employment and, t h e r e f o r e , t h e y d e c l i n e d t o 
express an o p i n i o n as t o t h e c o r r e c t n e s s o f t h e a p p l i c a b i l i t y o f 
G r able t o t h e f a c t s b e f o r e them. 

We a r e l e f t , t h e n , w i t h t h e Court o f Appeals' o p i n i o n which 
h e l d t h a t t h e t e s t found i n Grable i s t h e p r o p e r t e s t f o r cases 
such as t h a t now b e f o r e us. The Supreme Court's o p i n i o n d i d n o t 
r e v e r s e or m o d i f y t h a t h o l d i n g . T h e r e f o r e , because c l a i m a n t has 
proved t h a t the o r i g i n a l , compensable i n j u r y which o c c u r r e d w h i l e 
employed a t IP i s a m a t e r i a l c o n t r i b u t i n g cause o f h i s p r e s e n t 
worsened c o n d i t i o n , he has proved a compensable a g g r a v a t i o n c l a i m 
a g a i n s t I P , even though h i s subsequent work as an e l e c t r i c a l 
c o n t r a c t o r a l s o c o n t r i b u t e d t o t h a t c o n d i t i o n . 

The Board a f f i r m s and adopts t h e o r d e r o f t h e Referee. 
ORDER 

The Referee's o r d e r dated December 9, 1983 i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded $600 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by I n t e r n a t i o n a l Paper Co. 

HOWARD E. DEAKIN, C l a i m a n t WCB 81-02773 
A l l e n & V i c k , C l a i m a n t ' s A t t o r n e y s J u l y 25, 1984 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on Review 

Reviewed by Board Members Lewis and F e r r i s . 

Claimant r e q u e s t s review o f Referee Leahy's o r d e r which: (1) 
awarded 60% (192°) unscheduled permanent d i s a b i l i t y i n l i e u o f t h e 
30% (96°) permanent d i s a b i l i t y awarded by the D e t e r m i n a t i o n Order; 
(2) u pheld t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s c a r p a l 
t u n n e l syndrome; and (3) upheld SAIF's d e n i a l o f c l a i m a n t ' s l e f t 
a n k l e f r a c t u r e . Claimant contends t h a t he i s permanently and 
t o t a l l y d i s a b l e d and t h a t the c a r p a l t u n n e l syndrome and t h e l e f t 
a n k l e f r a c t u r e a r e compensable. 

The Board a f f i r m s t h e Referee's permanent p a r t i a l d i s a b i l i t y 
award and t h a t p a r t o f t h e o r d e r u p h o l d i n g SAIF's d e n i a l o f 
c l a i m a n t ' s c a r p a l t u n n e l syndrome. However, t h e Board f i n d s t h e 
l e f t a n k l e f r a c t u r e compensable. 

Claimant s u f f e r e d a compensable neck and head i n j u r y i n 
September 1979. He r e p o r t e d t h a t he was h a v i n g problems w i t h 
d i z z i n e s s , s t u m b l i n g and f a l l i n g i n March 1980. I n May 1980 
c l a i m a n t f e l l , f r a c t u r i n g h i s l e f t a n k l e . Dr. R a f a l , who t r e a t e d 
c l a i m a n t f o r h i s neck i n j u r y , s t a t e d t h a t c l a i m a n t ' s b alance 
problems were r e l a t e d t o h i s neck i n j u r y and had caused c l a i m a n t 
t o f a l l . Consequently, Dr. R a f a l b e l i e v e d t h a t t h e a n k l e f r a c t u r e 
was r e l a t e d t o c l a i m a n t ' s compensable neck i n j u r y . A p a n e l o f 
d o c t o r s a t Orthopaedic C o n s u l t a n t s a l s o r e l a t e d c l a i m a n t ' s balance 
problems t o h i s i n d u s t r i a l i n j u r y . The r e c o r d c o n t a i n s no 
e x p l a n a t i o n f o r c l a i m a n t ' s balance problems o t h e r t h a n h i s neck 
i n j u r y . -1117-



T h e r e f o r e , we f i n d t h a t c l a i m a n t ' s l e f t a n k l e i n j u r y i s 
compensable. We agree w i t h the Referee, however, t h a t c l a i m a n t 
has not proven any permanent impairment o f the l e f t a n k l e . 

ORDER 

The Referee's o r d e r dated January 26, 1984 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . The SAIF C o r p o r a t i o n ' s March 23, 1981 
d e n i a l o f c l a i m a n t ' s l e f t a n k l e i n j u r y i s s e t a s i d e and t h a t c l a i m 
i s remanded t o SAIF f o r acceptance. The remainder o f t h e 
Referee's o r d e r i s a f f i r m e d . Claimant's a t t o r n e y i s awarded $500 
f o r s e r v i c e s a t h e a r i n g and $300 f o r s e r v i c e s on Board r e v i e w 
r e l a t e d t o t h e l e f t a n k l e c l a i m . 

WILLARD E L L I S , C l a i m a n t WCB 82-10518 
D a v i s , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 2 5 , 1984 
K e i t h S k e l t o n , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members Barnes and Lewis. 

Claimant r e q u e s t s review o f those p o r t i o n s of Referee Brown's 
o r d e r which: (1) concluded t h a t c l a i m a n t was not e n t i t l e d t o 
reimbursement f o r the c o s t o f t r a v e l i n g from Ashland t o Eugene f o r 
c h i r o p r a c t i c t r e a t m e n t s ; (2) d e c l i n e d t o award a p e n a l t y and 
r e l a t e d a t t o r n e y ' s fee f o r unreasonable r e s i s t a n c e t o payment o f 
compensation i n t h e form o f s a i d t r a v e l expenses; and (3) awarded 
c l a i m a n t ' s a t t o r n e y a f e e , f o r p r e v a i l i n g on t h e i n s u r e r ' s p a r t i a l 
d e n i a l o f f u r t h e r c h i r o p r a c t i c t r e a t m e n t , t h a t was payable o u t o f 
c l a i m a n t ' s compensation r a t h e r than i n s u r e r - p a i d . The i n s u r e r 
r a i s e s an a d d i t i o n a l i s s u e , a r g u i n g t h a t the Referee e r r e d i n 
s e t t i n g a s i d e i t s p a r t i a l d e n i a l o f f u r t h e r c h i r o p r a c t i c 
t r e a t m e n t s . 

I n December 1973 c l a i m a n t compensably i n j u r e d h i s back when 
he s l i p p e d and f e l l on a spot o f o i l . The i n j u r y was diagnosed a t 
t h a t t i m e as a s t r a i n . Claimant a l s o has p r e e x i s t i n g rheumatoid 
a r t h r i t i s , d a t i n g back t o about 1954. Chart notes from Dr. 
Reynolds, who t r e a t e d c l a i m a n t ' s a r t h r i t i s b e g i n n i n g i n t h e 1950s, 
document t h a t c l a i m a n t ' s rheumatoid a r t h r i t i s a f f e c t e d h i s upper 
lumbar and mid t h o r a c i c spine as e a r l y as 1959. I n May 1975 
c l a i m a n t r e c e i v e d a s t i p u l a t e d award f o r 15% unscheduled 
d i s a b i l i t y as a r e s u l t o f the 1973 i n d u s t r i a l i n j u r y . 

C laimant has r e c e i v e d r e g u l a r c h i r o p r a c t i c t r e a t m e n t s s i n c e 
h i s 1973 back i n j u r y . I n A p r i l 1981 c l a i m a n t began seeing Dr. 
S c o l f i e l d , a c h i r o p r a c t o r i n Eugene. Dr. S c o l f i e l d uses a s p r i n g 
loaded d e v i c e known as a " P e t t i b o n i n s t r u m e n t " which, a c c o r d i n g t o 
c l a i m a n t ' s t e s t i m o n y , the d o c t o r presses on t h e mastoid c a v i t y 
below c l a i m a n t ' s ear; t h i s p rocedure, a c c o r d i n g t o c l a i m a n t ' s 
t e s t i m o n y , somehow r e l i e v e s t h e p a i n i n h i s t h o r a c i c s p i n e . The 
i n s u r e r p a i d f o r these t r e a t m e n t s u n t i l February 28, 1983 when i t 
i s s u e d i t s p a r t i a l d e n i a l o f f u r t h e r t r e a t m e n t here i n i s s u e . The 
i n s u r e r never p a i d c l a i m a n t f o r mileage expenses f o r t r a v e l i n g 
from h i s home i n Ashland t o Dr. S c o l f i e l d ' s o f f i c e i n Eugene f o r 
t h e t r e a t m e n t s . 

The Referee s e t a s i d e t h e i n s u r e r ' s d e n i a l . He found, 
however, t h a t t h e r e was l i k e t r e a t m e n t a v a i l a b l e i n t h e Ashland 
area and, based on OAR 436-54-245(4), concluded t h a t t h e i n s u r e r 
was not l i a b l e f o r c l a i m a n t ' s t r a v e l expenses. The Referee 
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awarded c l a i m a n t an a t t o r n e y ' s fee o f $1,000 payable o u t o f 
compensation. 

We d i s a g r e e w i t h t h e Referee on t h e c o m p e n s a b i l i t y i s s u e , 
which makes i t unnecessary t o c o n s i d e r t h e o t h e r i s s u e s i n d e p t h . 

I n A p r i l 1983 Dr. Weinman, an o r t h o p e d i s t , examined c l a i m a n t 
and o p i n e d : 

"The c o n t u s i o n t h a t he s u f f e r e d i n h i s back 
on 12-11-73, should have been h e a l e d by 
t h r e e months a f t e r t h e a c c i d e n t , and I 
don't t h i n k i s r e s p o n s i b l e f o r h i s 
c o n t i n u i n g back p a i n . . . . [ I ] t i s q u i t e 
p o s s i b l e t h a t h i s c o n t i n u e d t h o r a c i c back 
p a i n over t h e p a r a v e r t e b r a l muscles i s more 
p r o b a b l y due t o h i s rheumatoid disease t h a n 
i t i s t o t h e i n j u r y o f 12-11-73." 

I n J u l y 1983 Dr. Rosenbaum, a r h e u m a t o l o g i s t , examined c l a i m a n t 
and o p i n e d : 

"At t h i s t i m e I f i n d no evidence o f any 
c o n d i t i o n t h a t I can r e l a t e t o t h e i n j u r i e s 
t h a t t h e p a t i e n t has d e s c r i b e d . I f t h e r e 
i s any cause o f h i s symptoms, i t would be 
d i r e c t l y r e l a t e d t o h i s rheumatoid 
a r t h r i t i s , which would not be work r e l a t e d . 
* * * 

"At t h i s t i m e , I f i n d no evidence o f any 
work r e l a t e d i n j u r y , and c e r t a i n l y no 
c o n d i t i o n t h a t I can reasonably a t t r i b u t e 
t o an i n d u s t r i a l i n j u r y i n December o f 
1973. As f o r ongoing c h i r o p r a c t i c 
t r e a t m e n t s , I do not f e e l t h a t t h i s i s a t 
a l l r e l a t e d t o the p a t i e n t ' s i n j u r y and my 
o n l y comment i s t h a t I s e r i o u s l y q u e s t i o n 
any t r e a t m e n t t h a t goes on f o r years 
w i t h o u t t e r m i n a t i o n of. t he i l l n e s s . " 

I n November 1983 Dr. Emori, a r h e u m a t o l o g i s t , examined 
c l a i m a n t . He q u e s t i o n e d Dr. Rosenbaum's o p i n i o n because 
"rheumatoid a r t h r i t i s r a r e l y , i f ever, i n v o l v e s t h e s p i n e , o t h e r 
t h a n i n t h e neck. Involvement i n t h e mid back i n n o t c o n s i s t e n t 
w i t h rheumatoid a r t h r i t i s . " Dr. Emori concluded t h a t c l a i m a n t ' s 
"back d i s c o m f o r t i s more c o n s i s t e n t w i t h i n j u r y t h a n w i t h 
i n f l a m m a t o r y d i s e a s e . " 

We f i n d t h e o p i n i o n s and e x p l a n a t i o n s o f Drs. Weinman and 
Rosenbaum more p e r s u a s i v e than Dr. Emori's a n a l y s i s . I t may be, 
as Dr. Emori says, unusual f o r rheumatoid a r t h r i t i s problems t o 
i n v o l v e t h e mid back, b u t t h a t i s e x a c t l y what Dr. Reynolds' c h a r t 
notes say he was t r e a t i n g as l o n g ago as t h e 1950s, and i s e x a c t l y 
what Drs. Weinman and Rosenbaum say i s now b e i n g t r e a t e d . We 
t h e r e f o r e r e v e r s e t h e Referee on t h e c o m p e n s a b i l i t y i s s u e . 

We a f f i r m and adopt those p o r t i o n s o f t h e Referee's o r d e r on 
t h e i s s u e o f reimbursement f o r t r a v e l expenses. We agree w i t h t h e 
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Referee's f i n d i n g o f f a c t t h a t l i k e t r e a t m e n t i s a v a i l a b l e i n t h e 
Ashland a r e a . OAR 436-54-245(4) p r o v i d e s t h a t , i f l i k e t r e a t m e n t 
i s a v a i l a b l e i n the geographic area where a c l a i m a n t r e s i d e s , he 
i s n o t e n t i t l e d t o mileage reimbursment f o r t r a v e l t o a n o t h e r area 
f o r t h a t t r e a t m e n t . I n SAIF v. H o l s t o n , 63 Or App 348 ( 1 9 8 3 ) , t h e 
c o u r t n o t e d , b u t d i d not d e c i d e , t h e q u e s t i o n o f whether t h a t r u l e 
i s v a l i d . We assume t h a t i t i s . 

A l t h o u g h the. a t t o r n e y fee i s s u e i s mooted by our d i s p o s i t i o n 
of t h e c o m p e n s a b i l i t y i s s u e , we note t h a t the Referee e r r e d i n 
awarding c l a i m a n t ' s a t t o r n e y a fee t o be p a i d from c l a i m a n t ' s 
compensation. Claimant p r e v a i l e d a t h e a r i n g on t h e i n s u r e r ' s 
d e n i a l . A t t o r n e y fees f o r p r e v a i l i n g on a d e n i a l s h o u l d be 
awarded i n a d d i t i o n t o compensation, r a t h e r than out o f 
compensation. 

We a l s o note t h a t c l a i m a n t i s not e n t i t l e d t o any p e n a l t y o r 
a s s o c i a t e d a t t o r n e y ' s fee f o r unreasonable r e s i s t a n c e t o t h e 
payment o f compensation. 

ORDER 

The Referee's o r d e r dated January 5, 1984 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . That p o r t i o n o f the Referee's o r d e r which 
se t a s i d e the i n s u r e r ' s p a r t i a l d e n i a l o f f u r t h e r c h i r o p r a t i c c a r e 
i s r e v e r s e d , and the i n s u r e r ' s p a r t i a l d e n i a l i s r e i n s t a t e d and 
a f f i r m e d . Those p o r t i o n s o f the Referee's o r d e r which found t h a t 
t h e i n s u r e r i s not l i a b l e f o r t r a v e l expense reimbursement and 
which d e c l i n e d t o assess a p e n a l t y are a f f i r m e d . 

ERMA L. PARMER, C l a i m a n t WCB. 82-05555 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 25, 1984 
D a v i d Home, D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 

The Board i s s u e d i t s Order on Review h e r e i n , 35 Van N a t t a 830 
(1983), and c l a i m a n t t h e r e a f t e r requested r e c o n s i d e r a t i o n , moving 
t h e Board f o r an o r d e r remanding t o t h e Referee f o r f u r t h e r 
evidence t a k i n g , ORS 656.295(5). I n o r d e r t o a l l o w an adequate 
o p p o r t u n i t y f o r c o n s i d e r a t i o n o f c l a i m a n t ' s r e q u e s t and t h e 
i n s u r e r ' s response t h e r e t o , we abated our Order on Review. 35 Van 
N a t t a 1082 ( 1 9 8 3 ) . On r e c o n s i d e r a t i o n , we supplement our p r i o r 
o r d e r and, except as supplemented, adhere t h e r e t o . 

The i s s u e a t h e a r i n g was t h e c o m p e n s a b i l i t y o f an e l e c t i v e 
s u r g i c a l procedure f i r s t recommended by c l a i m a n t ' s t r e a t i n g 
o r t h o p e d i c p h y s i c i a n , Dr. B e r s e l l i , i n February o f 1982. Dr. 
S i l v e r , neurosurgeon, subsequently c o n c u r r e d i n t h e need f o r 
s u r g e r y . A f t e r r e f e r r i n g c l a i m a n t f o r e x a m i n a t i o n by Dr. 
Rosenbaum, n e u r o l o g i s t , t h e i n s u r e r denied a u t h o r i z a t i o n f o r t h e 
s u r g e r y . The d e n i a l l e t t e r , dated June 18, 1982, s t a t e s i n p a r t , 
"Our d e n i a l o f s u r g i c a l t r e a t m e n t i s based on t h e f a c t t h a t i t 
does n o t appear t h a t your need f o r s u r g e r y a r i s e s o u t o f any 
c o n d i t i o n a r i s i n g o u t o f and i n the course o f employment, e i t h e r 
by a c c i d e n t or o c c u p a t i o n [ s i c ] disease . . . ." 

Hearing convened on September 9, 1982, t h e p r i m a r y i s s u e 
b e i n g "whether o r not t h e s u r g e r y should be a u t h o r i z e d . " Counsel 
f o r t h e i n s u r e r s t a t e d t h a t t h e reasonableness o f t h e proposed 
s u r g e r y , as w e l l as i t s c a u s a l r e l a t i o n s h i p t o c l a i m a n t ' s accepted 
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December 1981 i n d u s t r i a l i n j u r y were i n i s s u e . I n a d d i t i o n t o t h e 
t e s t i m o n y o f c l a i m a n t and her husband, t h e t e s t i m o n y o f t h r e e 
p h y s i c i a n s was t a k e n : Dr. B e r s e l l i , Dr. Rosenbaum and Dr. 
Bachhuber. Dr. Bachhuber i s c l a i m a n t ' s former o r t h o p e d i c 
p h y s i c i a n , who performed a p a r t i a l L5-S1 laminectomy i n 1969 and 
c o n t i n u e d t o t r e a t c l a i m a n t u n t i l June o f 1980. 

The Referee upheld t h e i n s u r e r ' s d e n i a l based upon h i s ' 
c o n c l u s i o n t h a t a preponderance o f t h e evidence f a i l e d t o 
e s t a b l i s h t h a t t h e s u r g e r y proposed by Dr. B e r s e l l i was rea s o n a b l e 
and necessary. On our rev i e w o f t h e Referee's o r d e r , we agreed 
w i t h h i s c o n c l u s i o n t h a t t h e s u r g e r y i s n o t compensable; however, 
we s t a t e d our u n w i l l i n g n e s s " t o d e c i d e t h e medical s e r v i c e s 
q u e s t i o n i n t h i s case on t h e ground t h a t t h e proposed s u r g e r y i s 
n o t necessary." We s t a t e d t h a t t h e evidence " m i l i t a t e s i n f a v o r 
o f a f i n d i n g t h a t t h e s u r g e r y i s re a s o n a b l e , " b u t concluded t h a t 
t h e evidence a l s o preponderates i n f a v o r o f c o n c l u d i n g t h a t t h e 
s u r g e r y i s not necessary as a r e s u l t o f c l a i m a n t ' s 1981 i n j u r y . 
V i e w i n g Dr. B e r s e l l i ' s t e s t i m o n y i n a l i g h t most f a v o r a b l e t o 
c l a i m a n t , we concluded t h a t h i s t e s t i m o n y i n s u p p o r t o f t h e need 
f o r s u r g e r y e s t a b l i s h e d t h a t t h e c o n d i t i o n r e q u i r i n g s u r g e r y was 
more l i k e l y a t t r i b u t a b l e t o t h e r e s i d u a o f c l a i m a n t ' s 1968 i n j u r y 
and ensuing s u r g e r y , i n t h e form o f scar t i s s u e i m p i n g i n g upon a 
nerve r o o t . We s t a t e d : 

" I n so h o l d i n g , we a r e aware t h a t Dr. 
B e r s e l l i a l s o t e s t i f i e d t h a t t h e 1981 
i n j u r i e s m a t e r i a l l y c o n t r i b u t e d t o 
c l a i m a n t ' s p r e s e n t c o n d i t i o n . However, he 
a l s o made i t c l e a r t h a t t h e c o n t r i b u t i o n 
was i n t h e form o f making symptomatic t h e 
nerve impingment a l r e a d y e x i s t i n g as a 
r e s u l t o f t h e s c a r r i n g . Dr. B e r s e l l i 
t e s t i f i e d t h a t i t was p o s s i b l e t h a t t h e 
1981 i n j u r y caused b l e e d i n g and f u r t h e r 
s c a r r i n g a t t h e s i t e o f t h e p r e v i o u s 
s u r g e r y and/or caused a s m a l l d i s c 
h e r n i a t i o n a t t h e same s i t e . However, he 
c o u l d n o t t e s t i f y t h a t these events 
p r o b a b l y happened; t h e y were a t b e s t 
c o n t i n g e n c i e s u n t i l such t i m e as c l a i m a n t 
undergoes s u r g e r y and i t can be determined " 
what a c t u a l l y has happened i n t e r n a l l y t o 
t h e nerve r o o t s a t L5-S1. 

"Since t h e s c a r r i n g c o n d i t i o n i s an 
u n d e r l y i n g p r e e x i s t i n g c o n d i t i o n , c l a i m a n t 
i s r e q u i r e d t o prove t h a t t h e i n j u r y o f 
November and December 1981 caused a 
p a t h o l o g i c a l worsening o f t h a t u n d e r l y i n g 
c o n d i t i o n . [ C i t a t i o n s o m i t t e d . ] Dr. 
B e r s e l l i ' s t e s t i m o n y i s t o o weak t o enable 
us t o make such a f i n d i n g ; t h e r e f o r e , we 
agree w i t h t h e Referee t h a t t h e i n s u r e r ' s 
d e n i a l must be uph e l d . " 35 Van N a t t a a t 
838. 

I 

We i s s u e d our Order on Review on June 27, 1983. On J u l y 14, 
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1983, we r e c e i v e d c l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n , 
i n d i c a t i n g t h a t c l a i m a n t had undergone t h e s u r g e r y i n q u e s t i o n on 
March 1, 1983. A t t a c h e d t o and i n s u p p o r t o f c l a i m a n t ' s r e q u e s t 
a r e c o p i e s o f t h e o p e r a t i v e r e p o r t , a June 24, 1983 r e p o r t from 
Dr. B e r s e l l i , c o p i e s o f Dr. B e r s e l l i ' s o f f i c e n o t e s , and a r e p o r t 
from Dr. S i l v e r d a t e d March 23, 1983. Claimant seeks an o r d e r 
remanding t o t h e Referee f o r i n c l u s i o n and c o n s i d e r a t i o n o f t h i s 
a d d i t i o n a l e v i d e n t i a r y m a t e r i a l . 

We have a u t h o r i t y t o remand a case t o a Referee f o r f u r t h e r 
e vidence t a k i n g , c o r r e c t i o n or o t h e r necessary a c t i o n i n t h e event 
t h a t we d e t e r m i n e a case has been " i m p r o p e r l y , i m c o m p l e t e l y o r 
o t h e r w i s e i n s u f f i c i e n t l y developed or heard by t h e Referee." ORS 
656.295(5). Our r e v i e w o f some r e c e n t a u t h o r i t i e s i n which remand 
was c o n s i d e r e d an a p p r o p r i a t e d i s p o s i t i o n l eads us t o conclude 
t h a t c l a i m a n t ' s motion should be denied because t h i s case has n o t 
been " i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y 
developed." 

I n E d i t h Grimshaw, 36 Van N a t t a 63 ( 1 9 8 4 ) , we found remand 
a p p r o p r i a t e where, d u r i n g t h e time t h a t c l a i m a n t ' s r e q u e s t f o r 
Board r e v i e w o f an adverse Referee's d e c i s i o n was b e i n g processed, 
c l a i m a n t sought f u r t h e r medical e v a l u a t i o n o f her c o n d i t i o n from a 
new p h y s i c i a n who, f o r t h e f i r s t t i m e , decided t h a t c l a i m a n t 
s h o u l d undergo a CAT scan. T h i s d i a g n o s t i c procedure d i s c l o s e d an 
o b v ious h e r n i a t e d d i s c a t t h e L4-L5 l e v e l o f c l a i m a n t ' s s p i n e 
w h i c h , i n t h e p h y s i c i a n ' s o p i n i o n , r e q u i r e d s u r g e r y and was 
r e l a t e d t o c l a i m a n t ' s accepted i n d u s t r i a l i n j u r y . At t h e t i m e o f 
h e a r i n g , t h e medical evidence i n d i c a t e d t h a t c l a i m a n t ' s c o n d i t i o n 
was more l i k e l y due t o p r o g r e s s i o n o f her p r e e x i s t i n g 
o s t e o a r t h r i t i s , r a t h e r t h a n her i n d u s t r i a l i n j u r y , a l t h o u g h a 
c h i r o p r a c t i c p h y s i c i a n had s t a t e d t h a t , i n h i s o p i n i o n , c l a i m a n t ' s 
1978 back s t r a i n had never h e a l e d . We determined t h a t t h i s case 
i n v o l v e d "a c l a i m a n t who had never o b t a i n e d a s a t i s f a c t o r y 
e x p l a n a t i o n o f t h e cause o f her medical c o n d i t i o n , who c o n t i n u e d 
t o seek an e x p l a n a t i o n and who was f i n a l l y rewarded f o r her 
d i l i g e n c e w i t h an o b j e c t i v e medical e x p l a n a t i o n o f t h e problem." 
36 Van N a t t a a t 64. 

I n Ronald J. Gazeley, 36 Van N a t t a 212 ( 1 9 8 4 ) , we d e t e r m i n e d 
i t was a p p r o p r i a t e t o remand where, w i t h i n days a f t e r h i s h e a r i n g , 
c l a i m a n t v i s i t e d a new p h y s i c i a n who o r d e r e d a CAT scan f o r t h e 
f i r s t t i m e , which d i s c l o s e d a c e n t r a l h e r n i a t e d d i s c a t t h e L4-L5 
l e v e l o f c l a i m a n t ' s s p i n e . Claimant was t h e r e a f t e r r e f e r r e d t o a 
new n e u r o l o g i s t , who o r d e r e d a myelogram t o a s c e r t a i n t h e presence 
o f lumbar s t e n o s i s and d i s c p r o t r u s i o n . W i t h t h e b e n e f i t o f these 
a d d i t i o n a l d i a g n o s t i c t e s t s , c l a i m a n t ' s new n e u r o l o g i s t i n d i c a t e d 
t h a t c l a i m a n t was s u f f e r i n g from a r e c u r r e n t p r o t r u d e d d i s c which 
was r e l a t e d t o h i s accepted 1975 i n d u s t r i a l i n j u r y and subsequent 
lumbar laminectomy. The Referee had upheld t h e i n s u r e r ' s d e n i a l 
o f c l a i m a n t ' s a g g r a v a t i o n c l a i m , p r i m a r i l y f o r t h e reason t h a t , a t 
t h e t i m e o f h e a r i n g , t h e r e was i n s u f f i c i e n t o b j e c t i v e evidence o f 
a worsened c o n d i t i o n t o s u b s t a n t i a t e c l a i m a n t ' s s u b j e c t i v e 
c o m p l a i n t s . We remanded t o t h e Referee f o r c o n s i d e r a t i o n o f t h i s 
a d d i t i o n a l evidence o f o b j e c t i v e f i n d i n g s . 

I n b o t h Grimshaw and Gazeley we r e l i e d upon Egge v. N u - S t e e l , 
57 Or App 327 ( 1 9 8 2 ) , i n making t h e d e t e r m i n a t i o n t h a t remand was 
an a p p r o p r i a t e d i s p o s i t i o n . Egge was an e x t e n t o f d i s a b i l i t y case 
i n which c l a i m a n t ' s Oregon p h y s i c i a n s had f a i l e d t o diagnose any 
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o b j e c t i v e cause f o r h i s low back p a i n . Claimant had i n f o r m e d one 
p h y s i c i a n t h a t he would c o n t i n u e t o seek me d i c a l a t t e n t i o n u n t i l 
t h e cause o f h i s p a i n was i d e n t i f i e d . One month b e f o r e h i s 
h e a r i n g , c l a i m a n t moved t o Washington. He saw a p h y s i c i a n i n 
Washington who, t h e day a f t e r t h e Referee's o r d e r was e n t e r e d , 
r e p o r t e d t h a t x-rays d i s c l o s e d a h a i r l i n e v e r t e b r a l f r a c t u r e a t 
t h e L I l e v e l o f c l a i m a n t ' s s p i n e . The c o u r t remanded t o t h e 
Referee f o r r e c o n s i d e r a t i o n i n l i g h t o f t h i s a d d i t i o n a l 
e v i d e n t i a r y m a t e r i a l . See ORS 656.298(6). 

I n B a i l e y y. SAIF, 296 Or 41 (1983), t h e Supreme Court 
reviewed our p o l i c y c o n c e r n i n g r e q u e s t s f o r remand as expressed by 
our d e c i s i o n i n Robert B a r n e t t , 31 Van N a t t a 172 ( 1 9 8 1 ) . A f t e r 
r e v i e w i n g our B a r n e t t d e c i s i o n , i n t h e c o n t e x t o f c l a i m a n t ' s 
r e q u e s t f o r remand i n B a i l e y (which we had d e n i e d ) , t h e c o u r t 
s t a t e d : 

"The Workers' Compensation Board has chosen 
t o l i m i t remands on t h e b a s i s o f 'newly 
d i s c o v e r e d evidence' t o cases where t h e r e 
i s a showing t h a t t h e evidence 'could n o t 
r e a s o n a b l y have been d i s c o v e r e d and 
produced a t t h e h e a r i n g ' and, f u r t h e r , ' t o 
m e r i t remand i t must be c l e a r l y shown t h a t 
m a t e r i a l evidence was n o t o b t a i n a b l e w i t h 
due d i l i g e n c e b e f o r e t h e h e a r i n g . ' We 
agree t h a t t h e r u l e i s p e r m i s s i b l e f o r 
remands f o r 'newly d i s c o v e r e d evidence.' 
However, t h e Board has not a r t i c u l a t e d 
r u l e s f o r myriad o t h e r s i t u a t i o n s i n which 
a case may be ' i m p r o p e r l y , i n c o m p l e t e l y o r 
o t h e r w i s e i n s u f f i c i e n t l y developed o r 
h e a r d ' under ORS 656.295(5)." 296 Or a t 
48-49. 

The c o u r t h e l d t h a t B a i l e y d i d n o t i n v o l v e a r e q u e s t f o r remand on 
t h e b a s i s o f "newly d i s c o v e r e d evidence"; r a t h e r , t h a t case d e a l t 
w i t h a p o t e n t i a l l y i n c o m p l e t e l y developed r e c o r d . The c o u r t 
remanded t o t h e Board t o determine whether t h e case had been 
" i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y developed o r 
h e a r d by t h e Referee." 

On our f u r t h e r r e v i e w o f B a i l e y on remand, we determined t h a t 
t h e r e c o r d had been i n s u f f i c i e n t l y developed and t h a t remand, 
t h e r e f o r e , was a p p r o p r i a t e . C a t h e r i n e C. B a i l e y , 36 Van N a t t a 280 
( 1 9 8 4 ) . We noted t h a t , a t t h e t i m e o f h e a r i n g , t h e m e d i c a l 
e vidence i n d i c a t e d t h a t c l a i m a n t was s u f f e r i n g from s a r c o i d o s i s , a 
d i s e a s e n o t r e l a t e d t o her employment or i n d u s t r i a l exposure. 
C l a i m a n t , who had been unr e p r e s e n t e d a t t h e h e a r i n g , had p r e s e n t e d 
no evidence c o n c e r n i n g t h e n a t u r e o f her a l l e g e d i n d u s t r i a l 
exposure. The a d d i t i o n a l e v i d e n t i a r y m a t e r i a l which formed t h e 
b a s i s o f c l a i m a n t ' s r e q u e s t f o r remand i n c l u d e d a r e p o r t from a 
p h y s i c i a n who p r e v i o u s l y diagnosed s a r c o i d o s i s , b u t who, 
a p p a r e n t l y , was d e s i r o u s o f w i t h h o l d i n g h i s o p i n i o n u n t i l he was 
a b l e t o see a d d i t i o n a l medical r e p o r t s , medical s t u d i e s and 
i n f o r m a t i o n r e g a r d i n g chemicals t o which c l a i m a n t was exposed a t 
work. Other r e p o r t s i n d i c a t e d t h a t c l a i m a n t ' s work exposure 
caused h e r r e s p i r a t o r y c o n d i t i o n . I n f i n d i n g t h a t remand was 
a p p r o p r i a t e , we s t a t e d : "The m e d i c a l r e p o r t s do n o t i n d i c a t e t h a t 
t h e d o c t o r s had t h e b e n e f i t o f i n f o r m a t i o n r e g a r d i n g t h e chemicals 
t o which c l a i m a n t was exposed and t h e t o x i c i t y o f those c h e m i c a l s , 
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except what c l a i m a n t t o l d them, i n r e n d e r i n g t h e i r o p i n i o n s . 
A l s o , t h e s a r c o i d o s i s d i a g n o s i s may need t o be r e e v a l u a t e d by t h e 
r e p o r t i n g d o c t o r s i n l i g h t o f f i n d i n g s r e p o r t e d a f t e r t h e 
h e a r i n g . " 36 Van N a t t a a t 281. 

The f a c t s o f t h i s case, and t h e background a g a i n s t which we 
must c o n s i d e r c l a i m a n t ' s r e q u e s t f o r remand, ar e s i g n i f i c a n t l y 
d i f f e r e n t from t h e f a c t s o f a l l t h e a bove-referenced cases i n 
which t h e Board or t h e c o u r t found remand t o be an a p p r o p r i a t e 
d i s p o s i t i o n . The i s s u e i n t h i s case i s whether t h e i n s u r e r s h o u l d 
be r e q u i r e d t o pay f o r s u r g e r y i n c o n n e c t i o n w i t h c l a i m a n t ' s low 
back c o n d i t i o n . I t s d e n i a l r a i s e d i s s u e s c o n c e r n i n g t h e c a u s a l 
c o n n e c t i o n between c l a i m a n t ' s i n d u s t r i a l i n j u r y and t h e s u r g e r y 
recommended by Dr. B e r s e l l i , as w e l l as q u e s t i o n s c o n c e r n i n g t h e 
reasonableness and n e c e s s i t y o f t h e s u r g e r y . I n s u p p o r t o f h e r 
c o n t e n t i o n t h a t s u r g e r y was reasonable and necessary as a r e s u l t 
o f her 1981 i n j u r y , a t t h e h e a r i n g c l a i m a n t r e l i e d p r i m a r i l y upon 
t h e t e s t i m o n y o f Dr. B e r s e l l i and statements from Dr. S i l v e r . 
These a r e t h e same p h y s i c i a n s whose o p i n i o n c l a i m a n t now r e l i e s 
upon i n s u p p o r t o f her r e q u e s t f o r remand. Since t h e h e a r i n g , 
these p h y s i c i a n s have had t h e b e n e f i t o f p e r f o r m i n g s u r g e r y and, 
t h e r e f o r e , v i e w i n g t h e c o n d i t i o n o f c l a i m a n t ' s s p i n e a t t h e t i m e 
o f s u r g e r y i n March o f 1983. Dr. B e r s e l l i ' s r e c e n t r e p o r t s t a t e s 
i n p a r t : 

* * I b e l i e v e t h a t her work i n j u r y o f 
December 3, 1981 was indeed a m a t e r i a l l y 
c o n t r i b u t i n g f a c t o r t o her need f o r f u r t h e r 
m e d i c a l c a r e . I base my o p i n i o n on t h e 
f a c t t h a t t h e p a t i e n t r e q u i r e d a 
decompressive laminectomy and s p i n a l f u s i o n 
i n o r d e r t o achieve maximum r e c o v e r y 
b e n e f i t s . 

"* * * I b e l i e v e t h a t t h e December, 1981 
" i n j u r y caused some i n c r e a s e i n e p i d u r a l 

s c a r r i n g i n her s p i n a l c a n a l . T h i s 
s c a r r i n g was found a t t h e t i m e o f h e r 
decompressive laminectomy." 

Dr. B e r s e l l i , e s s e n t i a l l y , has i n h i s most r e c e n t p o s t - s u r g i c a l 
r e p o r t r e i t e r a t e d h i s p r i o r o p i n i o n t h a t c l a i m a n t ' s December 1981 
i n j u r y m a t e r i a l l y c o n t r i b u t e s t o t h e need f o r s u r g e r y . He a l s o 
s t a t e s h i s b e l i e f t h a t c l a i m a n t ' s 1981 i n j u r y caused an i n c r e a s e 
i n scar t i s s u e f o r m a t i o n , which was found a t s u r g e r y . 

On t h e q u e s t i o n which we found d e t e r m i n a t i v e on r e v i e w — t h e 
c a u s a t i o n q u e s t i o n — t h e a d d i t i o n a l evidence p r o f f e r e d by 
c l a i m a n t adds l i t t l e o r n o t h i n g . Having had t h e b e n e f i t o f 
v i e w i n g t h e c o n d i t i o n o f c l a i m a n t ' s s p i n e on s u r g e r y , we would 
expect Dr. B e r s e l l i t o be i n a p o s i t i o n t o o f f e r a b e t t e r 
e x p l a n a t i o n o f h i s f i n d i n g s and how those f i n d i n g s s u p p o r t h i s 
c o n c l u s i o n t h a t t h e e p i d u r a l s c a r r i n g i n c l a i m a n t ' s s p i n a l c a n a l 
was caused i n m a t e r i a l p a r t by h e r 1981 i n d u s t r i a l i n j u r y , as 
opposed t o h e r 1969 low back s u r g e r y . As we read Dr. B e r s e l l i ' s 
most r e c e n t r e p o r t , i t merely s t a t e s t h e f i n d i n g o f e p i d u r a l 
s c a r r i n g i n t h e s p i n a l c a n a l and h i s " b e l i e f " t h a t c l a i m a n t ' s 1981 
i n j u r y caused some i n c r e a s e , w i t h no e x p l a n a t i o n i n s u p p o r t o f 
t h i s b e l i e f . T h i s was one o f t h e two t h e o r i e s advanced by Dr. 
B e r s e l l i a t t h e h e a r i n g , and h i s r e c e n t p o s t - s u r g i c a l r e p o r t adds 
l i t t l e i n s u p p o r t o f t h i s t h e o r y . 
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U n l i k e those cases i n which we have found remand appropriate, 
t h i s case does not present a record which has been incompletely or 
i n s u f f i c i e n t l y developed on the question of the compensability of 
the surgery proposed by Dr. B e r s e l l i i n February of 1982 and 
u l t i m a t e l y performed i n March of 1983. A new diagnosis has not 
been presented, one which evaded p h y s i c i a n s before surgery was 
f i n a l l y performed. As t h i s case has developed, i t appears that i t 
may have been more p r o p i t i o u s for claimant to proceed with surgery 
before the hearing, i n which case the evidence of s u r g i c a l 
f i n d i n g s would have been a v a i l a b l e to the Referee. Be that as i t 
may, the f a c t t h a t surgery now has been performed does not, under 
the f a c t s and circumstances presented h e r e i n , persuade us that 
remand i s warranted. See a l s o Armstrong v. SAIF, 67 Or App 498, 
502-03 (1984). 

I I 

I n the i n t e r i m s i n c e our Order on Review, the law concerning 
the compensability of a worsened, p r e e x i s t i n g condition has been 
somewhat c l a r i f i e d , as i t r e l a t e s to i n d u s t r i a l i n j u r y c l a i m s . As 
the.above-quoted portion of our Order on Review r e f l e c t s , there 
was some u n c e r t a i n t y concerning the compensability of an i n j u r y 
superimposed upon a p r e e x i s t i n g condition, where the evidence 
e s t a b l i s h e d only a worsening of the symptoms of the condition, as 
opposed to a worsening of the underlying pathology. Since our 
Order on Review, the Court of Appeals has decided that the 
requirements of Weller v. Union Carbide, 288 Or 27 (1979), apply 
only i n claims for occupational d i s e a s e . Jameson v. SAIF, 63 Or 
App 553 (1983); Boise Cascade v. Wattenbarger, 63 Or App 447 
(1983). We have recognized, however, that an i n j u r y which 
produces symptoms of a p r e e x i s t i n g , underlying condition may only 
o b l i g a t e the i n s u r e r to pay for the symptomatic worsening, without 
rendering the underlying condition i t s e l f compensable. Betty L. 
Counts, 35 Van Natta 1356 (1983), 36 Van Natta 18 (1984); Roy L. 
B i e r , 35 Van Natta 1825 (1983). See a l s o Jose G. Perez, 36 Van 
Natta 720 (1984) ( i n j u r y r e s u l t e d i n onset of symptoms of 
underlying condition, ankylosing s p o n d y l i t i s , without causing a 
p a t h o l o g i c a l change and without c o n t r i b u t i n g to the f u r t h e r , 
continued progression of that d i s e a s e p r o c e s s ) . 

To the extent that the conclusions expressed i n our Order on 
Review were premised upon the symptoms/underlying condition 
dichotomy of Weller v. Union Carbide, supra, a c l a r i f i c a t i o n i s i n 
order i n view of more recent developments i n the law. The i s s u e 
before us i s the compensability of the surgery proposed by Dr. 
B e r s e l l i . For the reasons s t a t e d i n our Order on Review, i t 
appears that surgery may be a reasonable and necessary form of 
treatment. Our review of the evidence of record f a i l s to persuade 
us that i t i s medically probable that claimant's 1981 i n j u r y i s a 
m a t e r i a l c o n t r i b u t i n g cause of the condition r e q u i r i n g the 
s u r g i c a l i n t e r v e n t i o n proposed by Dr. B e r s e l l i . For t h i s reason, 
we agree with the Referee that the i n s u r e r ' s d e n i a l was proper. 

ORDER 

On r e c o n s i d e r a t i o n of our Order on Review dated June 27, 
1983, we supplement our p r i o r order as provided h e r e i n . Except as 
supplemented, we adhere to our p r i o r order, which hereby i s 
readopted and republished. 



RANDAL R. SENNER, C l a i m a n t WCB 8 2 - 0 5 9 4 8 , 82-06563 & 83-01044 
Haas & B e n z i g e r , C l a i m a n t ' s A t t o r n e y s J u l y 25, 1984 
M i l l e r , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 
Moscato & B y e r l y , D e f e n s e A t t o r n e y s 

Reviewed by Board Members F e r r i s and Lewis. 

Consolidated Freightways requests review of Referee Galton's 
order which: (1) set aside i t s d e n i a l of claimant's 1979 c l a i m 
for a r i g h t shoulder i n j u r y ; (2) s e t a s i d e i t s d e n i a l of 
claimant's aggravation claim for h i s r i g h t shoulder; (3) affirmed 
F r e i g h t l i n e r ' s d e n i a l of claimant's new i n j u r y claim; and (4) 
assessed i t p e n a l t i e s and accompanying attorney fees for an 
unreasonable delay i n denying the 1979 claim, as w e l l as for an 
unreasonable d e n i a l . On review, the i s s u e s are compensability, 
r e s p o n s i b i l i t y and whether the p e n a l t i e s and attorney fees were 
j u s t i f i e d . 

Claimant was 33 years old at the time of h e a r i n g . He worked 
for Consolidated Metco from October 1968 u n t i l May 1982. 
Consolidated Metco's workers' compensation claims were 
administered by Consolidated Freightways u n t i l August 1, 1981. 
Th e r e a f t e r , F r e i g h t l i n e r administered Consolidated Metco's c l a i m s . 

Claimant t e s t i f i e d that on A p r i l 2, 1979, while l i f t i n g a 
"Hub-37" as a production set-up operator, he f e l t a 
burning-tearing sensation i n h i s r i g h t shoulder. He s t a t e d that 
he immediately advised h i s supervisor, executed a Form 801, 
obtained h i s s u p e r v i s o r ' s signature and received h i s "worker's 
r e c e i p t . " At hearing, claimant produced a p a r t i a l l y completed 
"worker's r e c e i p t " of a Form 801, dated A p r i l 2, 1979, bearing the 
purported signature of claimant's supervisor, Don S y l v e s t e r . The 
form's a u t h o r i z a t i o n for r e l e a s e of medical information was 
unsigned and the employer's name and address was not f i l l e d i n . 

Claimant had sustained approximately s i x compensable 
i n d u s t r i a l i n j u r i e s p r i o r to the a l l e g e d 1979 i n c i d e n t , only two 
of which were d i s a b l i n g . Claimant admitted that o c c a s i o n a l l y 
workers took a Form 801 home to f i l l out and never f i l e d i t . 
Further, i f claimant hurt himself, but f e l t he could continue 
working, he might v e r b a l l y report the i n c i d e n t to h i s s u p e r v i s o r , 
but r e f r a i n from f i l i n g a Form 801. However, he was sure he 
"turned i n a claim form i n 1979 for my r i g h t shoulder." 

Consolidated Freightways had no record of claimant's 1979 
c l a i m . Ms. Dwinell, claims examiner, t e s t i f i e d that the standard 
operating procedure was to return an incomplete Form 801 to the 
worker or request that he come to the o f f i c e to provide f u r t h e r 
information. I t was her opinion that the form could have been 
p a r t i a l l y completed by claimant, signed by h i s s u p e r v i s o r and 
r e t a i n e d by claimant, without f i l i n g i t . Ms. Dwinell t e s t i f i e d 
that i f t h i s claim a c t u a l l y did become l o s t i n the processing 
system, i t would be the f i r s t time i n her f i v e years of claims 
p r o c e s s i n g . 

Claimant missed no time from work following t h i s a l l e g e d 
A p r i l 1979 i n c i d e n t . He t e s t i f i e d that he sought medical 
treatment w i t h i n a few days from Dr. R e i c h l e , family 
p r a c t i t i o n e r . Dr. R e i c h l e ' s records i n d i c a t e claimant was 
examined on J u l y 20, 1979 regarding a "lump" i n h i s r i g h t 
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shoulder. Dr. R e i c h l e had p r e v i o u s l y examined claimant on A p r i l 
30 and May 7. These examinations concerned a motorcycle a c c i d e n t 
while t r a i l r i d i n g i n which claimant complained of a l e f t foot, 
ankle and l e g i n j u r y . There were no references to r i g h t shoulder 
problems on these dates. 

Claimant's J u l y 1979 medical h i s t o r y i n d i c a t e d that claimant 
had noticed the lump for the past 6 to 12 months. Claimant 
complained of soreness r a d i a t i n g i n t o h i s neck, which worsened 
when claimant was consuming a l c o h o l . There was no r e f e r e n c e to 
claimant's work a c t i v i t i e s . Dr. Reichle diagnosed tenderness of 
the r i g h t sternomastoid and muscle spasms. He r e f e r r e d claimant 
to p h y s i c a l therapy. Claimant received two treatments on J u l y 24 
and 26. A f t e r returning to Dr. Reichle on February 7, 1980, 
claimant was i n s t r u c t e d to r e t u r n for therapy on an as needed 
b a s i s . Although claimant sought medical a t t e n t i o n for a v a r i e t y 
of maladies on s e v e r a l subsequent occasions, he r e c e i v e d no 
f u r t h e r treatment for h i s r i g h t shoulder u n t i l May 1982. 

Ms. Pedro, c o l l e c t i o n manager for the c l i n i c a t which Dr. 
R e i c h l e p r a c t i c e d , t e s t i f i e d that claimant's J u l y 1979 b i l l i n g was 
processed through h i s p r i v a t e i n s u r e r . She t e s t i f i e d that i f 
there had been a request to t r e a t the i n j u r y as i n d u s t r i a l , she 
would have prepared a Form 827. 

Claimant t e s t i f i e d that he probably claimed Dr. R e i c h l e ' s 
b i l l through h i s p r i v a t e i n s u r e r . He a l s o did not b e l i e v e he 
followed up on h i s 801 claim. Although claimant had f i l e d 
approximately s i x p r i o r compensable claims, he apparently f e l t 
t hat i n order to be e l i g i b l e for compensation and medical b e n e f i t s 
a worker would have to miss time from work. 

On January 28, 1980 claimant sustained a compensable l e f t 
shoulder i n j u r y . He was again examined by Dr. R e i c h l e , who 
diagnosed acute muscle s t r a i n of the l e f t scapula and p r e s c r i b e d 
p h y s i c a l therapy. The claim was closed by Determination Order 
dated A p r i l 9, 1980. Claimant was awarded no temporary or 
permanent d i s a b i l i t y . The order was not appealed. 

Claimant t e s t i f i e d that the "lump" i n h i s r i g h t shoulder 
never e n t i r e l y went away. The pain would f l u c t u a t e , depending on 
h i s work a c t i v i t y . Whenever p o s s i b l e , claimant would favor h i s 
r i g h t arm and shoulder. Beginning i n February 1982, claimant's 
work a c t i v i t i e s changed. Due to personnel cutbacks, claimant was 
assigned f u l l - t i m e d u t i e s i n the assembly area. This work 
involved a great deal of l i f t i n g , s t a c king, and overhead use of 
h i s r i g h t shoulder and arm. His pain symptoms gr a d u a l l y 
i n c r e a s e d . Claimant t e s t i f i e d that he did not s u s t a i n any o f f the 
job i n j u r i e s or engage i n any non-work a c t i v i t i e s which could have 
been r e s p o n s i b l e for h i s i n c r e a s e i n symptomatology i n 1982. 

The r e c u r r e n t pain i n claimant's r i g h t shoulder increased to 
the point that he sought treatment on May 10, 1982. Claimant was 
examined by Dr. Harvey, who had replaced the r e t i r e d Dr. R e i c h l e . 
At the examination claimant reported that he was experiencing a 
recurrence of h i s r i g h t shoulder i n j u r y of February 1, 1980. Dr. 
Harvey diagnosed chronic t h o r a c i c s t r a i n with m y o f a s c i t i s , 
p r e s c r i b e d therapy and authorized time l o s s . Dr. Harvey forwarded 
a Form 827 to Consolidated Freightways d e s c r i b i n g the nature of 
the i n j u r y as "reacurrence [ s i c ] of i n j u r y on 2-1-80 r i g h t 
shoulder area." -1127-



Claimant r e c e i v e d p h y s i c a l therapy on May.12, 1982. 
T h e r e a f t e r , he t r a v e l e d to h i s family's property, near the 
Canadian border, where he remained for approximately two weeks. 
During h i s s t a y he and another person planted approximately two 
thousand s e e d l i n g t r e e s . On May 24, claimant returned to Dr. 
Harvey whom reported claimant's r i g h t shoulder condition as 
unchanged. On June 4 Dr. Harvey reported an improvement, 
p r e s c r i b e d continued p h y s i c a l therapy and advised claimant to 
r e t u r n i n two weeks. 

On June 3, 1982 claimant advised Ms. Dwinell, of Consolidated 
Freightways, that he sustained no s p e c i f i c new i n j u r y . However, 
h i s continuous, steady and heavy work a c t i v i t i e s had caused the 
symptoms from h i s February 1, 1980 " r i g h t shoulder" i n j u r y to 
r e a l l y s t a r t h urting again. After reviewing the 1980 " l e f t 
shoulder" claim, Ms. Dwinell issued a d e n i a l , on behalf of 
Consolidated Freightways, of the " r i g h t shoulder" aggravation 
c l a i m . This denial.was not appealed. 

Af t e r r e c e i v i n g the d e n i a l , claimant advised Ms. Dwinell that 
he had intended to reopen h i s 1979 claim. Ms. Dwinell r e p l i e d 
that no such claim was on f i l e . On June 7 claimant met with Ms. 
Dwinell and showed her h i s "worker's r e c e i p t " of Form 801 which 
concerned the purported A p r i l 1979 r i g h t shoulder c l a i m . That 
same day Ms. Dwinell, on behalf of Consolidated Freightways, 
is s u e d claimant a check for time l o s s between May 10 and June 4. 

On June 8 claimant executed a Form 801 a l l e g i n g pain and 
s w e l l i n g in h i s r i g h t shoulder "possibly r e l a t e d to working i n Hub 
assembly." He i n d i c a t e d the date of i n j u r y or diagnosis Was 
February 1, 1982. By l e t t e r of June 11, F r e i g h t l i n e r denied 
r e s p o n s i b i l i t y . 

On J u l y 12 Ms. Dwinell prepared a Form 801 for claimant 
i n d i c a t i n g the date of claimant's r i g h t shoulder i n j u r y was A p r i l 
2, 1979. By l e t t e r dated J u l y 12 Consolidated Freightways denied 
the 1979 i n j u r y and denied claimant's aggravation c l a i m . 

Dr. Harvey r e f e r r e d claimant to Dr. Eckhardt, o r t h o p e d i s t . 
On August 10 Dr. Eckhardt opined that claimant had a mild to 
moderate myos i t i s involving the r i g h t upper back and neck, with 
"perhaps" a mild s y n o v i t i s of the r i g h t shoulder and "maybe" a 
mild b i c i p i t a l t e n d i n i t i s of the l e f t shoulder. The doctor 
p r e s c r i b e d deep heat massage therapy, medication and "probably" a 
home e x e r c i s e program i n two weeks. 

On August 20 claimant applied for and r e c e i v e d 
non-occupational d i s a b i l i t y b e n e f i t s from the Machinist's T r u s t . 
Ms. Erb, a r e p r e s e n t a t i v e of the administrator for the T r u s t , 
t e s t i f i e d that she advised claimant that i f he was s u c c e s s f u l i n 
h i s appeal, he would be obligated to reimburse the T r u s t for the 
b e n e f i t s i t had provided to him. 

By l e t t e r dated January 20, 1983, Consolidated Freightways' 
attorney s e t out h i s understanding of Dr. Harvey's opinion and 
requested the doctor's comments. With a number of c o r r e c t i o n s and 
i n t e r l i n e a t i o n s , Dr. Harvey concurred with the attorney's 
statements. In what appears to be h i s own handwriting. Dr. Harvey 
opined that he could not, "within medical p r o b a b i l i t y , express an 
opinion that there i s any cause and e f f e c t r e l a t i o n s h i p between 
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[ c l a i m a n t ' s r i g h t shoulder] symptomatology i n 1979 and that i n 
1982." He termed the r e l a t i o n s h i p as " p o s s i b l e " only. 

Dr. Harvey f u r t h e r concurred with the statement t h a t : 

"[T]hese [ r i g h t shoulder] problems were 
reported by [ c l a i m a n t ] to have been present 
for '6-12 months' [ a t the time of h i s J u l y 
20, 1979 v i s i t ] . No h i s t o r y was taken that 
i n d i c a t e d that these shoulder problems were 
i n d u s t r i a l i n o r i g i n or that they occurred 
while [ c l a i m a n t ] was on the job for any 
employer. 

"Further, based s o l e l y upon the h i s t o r y 
taken from [ c l a i m a n t ] , i f taken as true, as 
w e l l as s u b j e c t i v e signs and symptoms, i f 
they are to be taken as l e g i t i m a t e , h i s 
work a c t i v i t i e s i n 1982 as he reported them 
to you have independently contributed to 
h i s condition and have aggravated and 
worsened i t inasmuch as these a c t i v i t i e s 
have created a burning pain and t i g h t n e s s 
sharper than p r e v i o u s l y reported i n 1979... 

"[However], as your findings are based 
s o l e l y upon a s u b j e c t i v e h i s t o r y , you 
cannot express an opinion w i t h i n medical 
p r o b a b i l i t y that i t was [ c l a i m a n t ' s ] work 
a c t i v i t y i n 1982 and not o f f - t h e - j o b 
f a c t o r s that were the c o n t r i b u t i n g elements 
to [ c l a i m a n t ' s ] current worsened c o n d i t i o n . " 

The Referee found that claimant, "although not a p e r f e c t 
h i s t o r i a n and despite withering cross-examination, was a c r e d i b l e 
and e s s e n t i a l l y r e l i a b l e witness." He found Ms. Pedro, the 
c o l l e c t i o n s manager for the doctor's c l i n i c , n e i t h e r r e l i a b l e or 
c r e d i b l e . He found Ms. Erb, the t r u s t a d m i n i s t r a t o r ' s 
r e p r e s e n t a t i v e , c r e d i b l e and p a r t i a l l y r e l i a b l e and considered Ms. 
Dwinell, the claims examiner, t o t a l l y c r e d i b l e and r e l i a b l e . 

The Referee concluded Consolidated Freightways was 
r e s p o n s i b l e for both the 1979 claim and the 1982 aggravation. 
Consolidated Freightways was a l s o assessed a penalty and 
accompanying attorney fees for a l a t e and unreasonable d e n i a l . 

We disagree with the Referee's conclusion. Therefore, we 
r e v e r s e . 

When c r e d i b i l i t y i s an i s s u e , great weight i s given to the 
Referee's f i n d i n g s . Bush v. SAIF, 68 Or App 230, 233 (1984). 
Although we g e n e r a l l y defer to the Referee's c r e d i b i l i t y f i n d i n g , 
here we f i n d claimant's v e r s i o n of the f a c t s so i n c o n s i s t e n t and 
c o n t r a d i c t o r y , that we are not able to r a t i o n a l i z e them as merely 
the statements of an imperfect h i s t o r i a n . 

Since we f i n d claimant's statements unpersuasive, i t follows 
that claimant has f a i l e d to prove a compensable r i g h t shoulder 
claim i n e i t h e r 1979 or 1982. 

Claimant's testimony that he sought medical treatment for h i s 
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r i g h t shoulder s h o r t l y a f t e r the a l l e g e d A p r i l 2, 1979 i n c i d e n t 
was not supported by Dr. R e i c h l e ' s chart notes. Moreover, when 
claimant was examined on J u l y 20, 1979 for h i s r i g h t shoulder, he 
did not r e l a t e h i s symptoms to h i s work and gave a h i s t o r y of pain 
over the preceding 6 to 12 months. I n t e r e s t i n g l y , Dr. R e i c h l e had 
examined claimant twice between the a l l e g e d A p r i l i n c i d e n t and the 
J u l y examination. Claimant's a l l e g e d r i g h t shoulder problem was 
not mentioned i n e i t h e r chart note concerning the i n t e r i m 
examinations. 

In a d d i t i o n , claimant i s by no means a novice to claims 
processing. However, he did not d i r e c t the medical b i l l s to h i s 
employer's workers' compensation c a r r i e r , but i n s t e a d had h i s 
p r i v a t e c a r r i e r b i l l e d . We f i n d i t hard to b e l i e v e that an 
experienced claimant would not have r e f e r r e d the b i l l to h i s 
workers' compensation c a r r i e r i f he had the l e a s t b i t of a 
s u s p i c i o n that h i s condition might have been work-related. 

F i n a l l y , we are unable to find s u b s t a n t i a t i o n for the 
Referee's finding that Ms. Pedro, the medical c l i n i c ' s c o l l e c t i o n 
manager, was n e i t h e r r e l i a b l e nor c r e d i b l e i n any r e s p e c t . 
Claimant admitted that he probably had b i l l e d h i s p r i v a t e 
i n s u r e r . Thus, Ms. Pedro's testimony was corroborated on a t l e a s t 
that p a r t i c u l a r point. 

Since we a f f i r m Consolidated Freightways' d e n i a l , i t follows 
that the d e n i a l was not unreasonable. Therefore, no penalty or 
accompanying attorney's fee was warranted. 

Neither are we persuaded that claimant f i l e d h i s 1979 c l a i m 
with h i s employer i n J u l y 1979. Thus, we fi n d that a penalty for 
unreasonable delay was not j u s t i f i e d . Although claimant's 
"worker's r e c e i p t " of the claim was apparently signed by h i s 
supervisor, i t was incomplete. According to Ms. Dwinell's t o t a l l y 
c r e d i b l e and r e l i a b l e testimony, such an incomplete claim would 
not be accepted. Furthermore, no claim had ever been l o s t i n the 
system, as t h i s claim purportedly was, i n the examiner's f i v e 
years of experience. F i n a l l y , claimant admitted that o c c a s i o n a l l y 
claim forms were taken home, but not returned. 

Since Dr. Harvey's opinion that claimant's 1982 work 
a c t i v i t i e s independently contributed to an aggravated and worsened 
r i g h t shoulder condition rested s o l e l y upon claimant's s u b j e c t i v e 
h i s t o r y , i t follows that claimant has l i k e w i s e f a i l e d to prove a 
compensable 1982 r i g h t shoulder claim. Medical evidence on 
causation i s only as competent as the medical h i s t o r y upon which 
i t i s based. As we have noted above, claimant's testimony, and 
thereby h i s medical h i s t o r y , i s n e i t h e r c r e d i b l e nor r e l i a b l e . 
Accordingly, Dr. Harvey's opinion concerning causation i s e n t i t l e d 
to l i t t l e weight. 

« 

Furthermore, claimant's r i g h t shoulder condition had been 
symptomatic p r i o r to h i s 1982 claim. Thus, i n order to prove a 
compensable occupational disease claim, he must e s t a b l i s h that h i s 
work a c t i v i t y caused a worsening of the underlying c o n d i t i o n . 
Weller v. Union Carbide, 288 Or 27 (1979). In a d d i t i o n , he must 
prove that h i s work a c t i v i t y was the major c o n t r i b u t i n g cause of 
the worsening. SAIF v. Gygi, 55 Or App 570 (1982). We are not 
persuaded that claimant has e s t a b l i s h e d e i t h e r prong of h i s 
r e q u i s i t e burden of proof. -1130-



ORDER 

The Referee's order dated March 31, 1983 i s reversed i n p a r t 
and affirmed i n p a r t . That portion which s e t aside Consolidated 
Freightways' d e n i a l s and assessed i t a penalty and accompanying 
attorney fees for a l a t e and unreasonable d e n i a l i s r e v e r s e d . 
Consolidated Freightways' d e n i a l s of J u l y 12, 1982 are r e i n s t a t e d 
and affirmed. That portion of the order which affirmed 
F r e i g h t l i n e r ' s d e n i a l of June 11, 1982 i s affirmed. 

MICHAEL T. SIMKOVIC ( D e c e a s e d ) , B e n e f i c i a r i e s o f WCB 83-06258 
Gal t o n , e t a l . , A t t o r n e y s J u l y 25, 1984 
Meyers & T e r r a l l , A t t o r n e y s O r d e r o f D i s m i s s a l 

The i n s u r e r requests review of of Referee Braverman's order 
which d i r e c t e d that i t continue paying workers' compensation 
b e n e f i t s pursuant to the terms of a May 18, 1983 order entered by 
the E v a l u a t i o n D i v i s i o n of the Workers' Compensation Department, 
which ordered payment of death b e n e f i t s provided by ORS 656.204, 
as w e l l as any accrued compensation for temporary d i s a b i l i t y 
b e n e f i t s not paid to the decedent while l i v i n g . The Referee a l s o 
ordered the i n s u r e r to pay a penalty equal to 25% of a l l b e n e f i t s 
due and a $1,000 attorney's fee for the i n s u r e r ' s "unreasonable 
conduct i n t h i s claim." The only i s s u e r a i s e d by the i n s u r e r ' s 
request for review i s the p r o p r i e t y of the Referee's award of a 
$1,000 attorney's fee, which the i n s u r e r c o r r e c t l y notes was 
imposed as a penalty. 

Claimant sustained a compensable low back i n j u r y on J u l y 6, 
1982 while working as a long haul truck d r i v e r . He was t r e a t e d 
c o n s e r v a t i v e l y at f i r s t . A h e r niated d i s c subsequently was 
diagnosed, and claimant was h o s p i t a l i z e d for surgery i n February 
of 1983. While recovering from surgery, claimant had a 
cardiopulmonary a r r e s t . On March 3, 1983 claimant was pronounced 
b r a i n dead. 

On May 18, 1983 the Evaluation D i v i s i o n issued a document 
e n t i t l e d "Determination Order," s t a t i n g : 

"The Department i s .advised and finds that 
Michael T. Simkovic was i n j u r e d and i s 
e n t i t l e d to workers' compensation b e n e f i t s , 
that there was time l o s t from work because 
of t h i s i n j u r y , and that death r e s u l t e d 
from such i n j u r y . The Department finds the 
decedent e n t i t l e d to compensation for 
temporary p a r t i a l d i s a b i l i t y i n c l u s i v e l y 
from J u l y 16, 1982 through January 17, 
1983; and for temporary t o t a l d i s a b i l i t y 
i n c l u s i v e l y from January 18, 1983 through 
March 3, 1983. 

"The Department orders the named insurance 
company to pay to the person or persons 
e n t i t l e d to r e c e i v e death b e n e f i t s as 
provided i n ORS 656.204, any accrued 
compensation for temporary d i s a b i l i t y not 
paid to the decedent while l i v i n g . 
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"The Department further orders the named 
insurance company to pay to the worker's 
b e n e f i c i a r i e s an award of compensation for 
f a t a l i n j u r y . The named insurance company 
i s ordered to n o t i f y the worker's 
b e n e f i c i a r i e s of the s i z e of the p e r i o d i c 
payments to be made as a r e s u l t of t h i s 
award." 

By l e t t e r dated May 25, 1983 the i n s u r e r informed decedent's 
widow of the b e n e f i t s payable "as a r e s u l t of that Determination 
Order." 

By l e t t e r dated June 30, 1983 the i n s u r e r denied payment of 
fur t h e r b e n e f i t s , s t a t i n g : "We have fu r t h e r reviewed t h i s f i l e 
and i t i s our opinion that there i s i n s u f f i c i e n t medical evidence 
a v a i l a b l e to s u b s t a n t i a t e the award of b e n e f i t s for a f a t a l i n j u r y 
as granted per the Determination Order of May 18, 1983." 

On J u l y 6, 1983 the Board received a hearing request f i l e d by 
counsel for the decedent's b e n e f i c i a r i e s contesting the i n s u r e r ' s 
June 30, 1983 d e n i a l . I n addi t i o n , a Motion for an Order to Show 
Cause was f i l e d on the b a s i s of former OAR 436-83-290 (see OAR 
438-06-075, e f f e c t i v e May 1, 1984). On J u l y 4, 1983 the P r e s i d i n g 
Referee entered an order r e q u i r i n g the i n s u r e r to appear and show 
cause for i t s a l l e g e d f a i l u r e to pay compensation. The i n s u r e r 
subsequently f i l e d responses to the Motion for an Order to Show 
Cause and to claimants' hearing request. Pursuant to the 
P r e s i d i n g Referee's show cause order, a hearing convened before 
Referee Braverman on J u l y 27, 1983, which l e d to the order 
p r e s e n t l y before us. 

Claimant has moved to dismiss the i n s u r e r ' s request for 
review. Claimant contends that the Referee's order i s i n the 
nature of an i n t e r i m order and, therefore, not p r e s e n t l y s u b j e c t 
to review pursuant to ORS 656.295. We p r e v i o u s l y denied 
claimant's motion for d i s m i s s a l and granted leave to renew the 
motion i n claimant's respondent's b r i e f . 35 Van Natta 1374 (1983). 

Both p a r t i e s r e l y upon our order i n H a r r i s E. Jackson, 35 Van 
Natta 1674 (1983), i n support of t h e i r r e s p e c t i v e p o s i t i o n s 
concerning the f i n a l i t y of t h i s Referee's order. In Jackson we 
determined: "Considering t h i s [ R e f e r e e ' s ] order i n the context of 
the proceeding that l e d up to i t , we conclude that i t i s c l o s e r to 
the i n t e r i m end of the i n t e r i m - f i n a l continuum." 35 Van Natta a t 
1677. We b e l i e v e that the same holds true with r e s p e c t to the 
Referee's order p r e s e n t l y before us. 

One of the f a c t o r s we have taken int o c o n s i d e r a t i o n i n making 
t h i s determination i s the i s s u e r a i s e d by the employer's request 
for review. The t h r u s t of the employer's argument i s that the fee 
i s e x c e s s i v e , taking into c o n s i d e r a t i o n the e f f o r t s expended by 
counsel and the r e s u l t s obtained i n claimant's behalf, see 
g e n e r a l l y OAR 438-47-010(2); and that the attorney's fee which the 
Referee obviously awarded under a u t h o r i t y of ORS 656.382(1), 
should r e f l e c t only e f f o r t s expended and r e s u l t s obtained without 
c o n s i d e r a t i o n of the nature of the employer/insurer's a l l e g e d l y 
unreasonable conduct. But see William H. McCall, 35 Van Natta 
1200, 1201 (1983); Zelda M. Bahler, 33 Van Natta 478, 481 (1981), 
rev'd on other grounds 60 Or App 90 (1982). 
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I n any event, i t would seem to follow, by v i r t u e of our 
determination that t h i s Referee's order i s an i n t e r i m order, that 
the i n s u r e r i s not p r e s e n t l y required to pay the $1,000 attorney's 
fee, although the i n s u r e r i s required to process the cl a i m and pay 
compensation i n accordance with the remaining terms of the 
Referee's order. Cf. Reed v. Del Chemical, 26 Or App 733, 741 
(1976). Because we conclude that the Referee's order i s an 
i n t e r i m order, i t n e c e s s a r i l y follows that the Board l a c k s 
j u r i s d i c t i o n of t h i s proceeding a t the present time. 

ORDER 

The i n s u r e r ' s request for review of the Referee's J u l y 27, 
1983 order i s dismissed as premature. Claimant's attorney i s 
awarded $350 for s e r v i c e s before the Board. 

BETTY L . WILLIAMS, C l a i m a n t WCB 80-10620 
P e t e r Hansen, C l a i m a n t ' s A t t o r n e y J u l y 25, 1984 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 

Reviewed by Board Members Barnes and F e r r i s . 

The i n s u r e r requests review of those portions of Referee 
Menashe's order which s e t aside i t s p a r t i a l d e n i a l of claimant's 
memory disor d e r and dementia. The Referee a l s o upheld two other 
p a r t i a l d e n i a l s ; those r u l i n g s have not been r a i s e d as i s s u e s on 
review. 

Claimant compensably i n j u r e d her neck and shoulder i n 1978. 
In August 1979 Dr. Misko recommended a c e r v i c a l discectomy. He 
noted, however, that claimant had a r i g h t c a r o t i d b r u i t which 
should be looked into before the compensable c e r v i c a l surgery was 
performed. That i n v e s t i g a t i o n l e d to the conclusion that 
claimant's p r e e x i s t i n g c a r o t i d b r u i t required s u r g i c a l c o r r e c t i o n 
independently of her compensable neck i n j u r y and before any other 
surgery was performed. Dr. Misko thus performed a c a r o t i d 
endarterectomy i n September 1979. On October 23, 1979, Dr. Misko 
performed the compensable c e r v i c a l discectomy. 

Claimant and her family t e s t i f i e d that she began to 
experience memory lapses beginning around the time of her c a r o t i d 
surgery i n September 1979. A vo c a t i o n a l consultant mentioned that 
he noticed memory problems i n June 1981, but there was apparently 
no follow up. There i s no other mention i n the extensive medical 
records of any memory problems u n t i l June 1982 when claimant began 
seeing a second p s y c h o l o g i s t . 

Dr. Brewster Smith performed a n e u r o l o g i c a l examination on 
claimant on September 17, 1982. He opined that her memory problem 
might be the r e s u l t of a c e r e b r a l v a s c u l a r accident a t the time of 
her e a r l i e r s u r g e r i e s . He a l s o s a i d she might have an e a r l y 
p r e s e n t a t i o n of Alzheimer's d i s e a s e . In November 1982 Dr. Smith 
opined: 

"This p a t i e n t has evidence of mild dementia 
manifested p r i m a r i l y by impairment of short 
term memory, t r a c k i n g and mental c o n t r o l . 
The e t i o l o g y of t h i s dementia i s 
un c e r t a i n . I t has been postulated that she 
suf f e r e d a small c e r e b r a l i n f a r c t i o n at the 
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time of her c a r o t i d endarterectomy. T h i s 
t h e o r e t i c a l l y could have been p o s s i b l e i n 
that c e r e b r a l i n f a v c t [ s i c ] i s a not 
uncommon occurrence a f t e r endarterectomy. 
There i s no o b j e c t i v e evidence documented 
during that h o s p i t a l i z a t i o n to support t h i s 
d i a g n o s i s . " 

On A p r i l 4, 1983 Dr. Smith again commented that the e t i o l o g y of 
claimant's memory problems was u n c e r t a i n . He ru l e d out 
Alzheimer's d i s e a s e at that time. He noted that the temporal 
connection between the endarterectomy and the onset of claimant's 
memory problems "point to a p o s s i b l e c a u s a l connection." 

Dr. Rosenbaum evaluated claimant on May 3, 1983. He s t a t e d , 
i n essence, that there i s r e a l l y no way to determine whether the 
memory problem was caused by the endarterectomy. He noted that i t 
could be caused by Alzheimer's d i s e a s e or dementia of other/ 
u n c e r t a i n o r i g i n . 

The Referee concluded that the medical evidence supports the 
conclusion that claimant's memory disorder was caused by the 
endarterectomy. We disa g r e e . 

We note that i t i s unce r t a i n that any sequelae from the 
endarterectomy would be compensable because there i s a question 
whether the endarterectomy i t s e l f was a compensable sequela of the 
accepted i n j u r y . However, we need not reach that i s s u e because we 
find that claimant has f a i l e d to prove by a preponderance of the 
evidence that her memory problem was caused by the endarterectomy. 

The c r e d i b l e l a y testimony e s t a b l i s h e s that claimant's memory 
l o s s and dementia began about the time of her endarterectomy. 
However, we think that whether the l a t t e r caused the former i s i n 
the outer range of medical complexity, an area i n which j u s t 
evidence of temporal connection i s g e n e r a l l y i n s u f f i c i e n t to prove 
c a u s a t i o n . Edwards v. SAIF, 30 Or App 21 (1977). While Dr. Smith 
opined that the endarterectomy was a p o s s i b l e cause of claimant's 
memory l o s s , he was u n w i l l i n g to opine that i t was the probable 
cause of claimant's memory l o s s . His ultimate opinion seems to be 
that the e t i o l o g y of the memory l o s s i s u n c e r t a i n . Dr. Rosenbaum 
i s of the same opinion. On the b a s i s of t h i s evidence we are 
unable to say that claimant has proven that i t i s more probable 
than not that the endarterectomy caused her memory problems. 

ORDER 

The Referee's order dated December 12, 1983 i s affirmed i n 
p a r t and reversed i n p a r t . Those portions of the Referee's order 
which s e t aside the i n s u r e r ' s p a r t i a l d e n i a l of claimant's memory 
problems and dementia are reversed. The balance of the Referee's 
order i s affirmed. 
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CONRAD M. YUCKERT, C l a i m a n t WCB 82-06221 
K i r k p a t r i c k & Z e i t z , C l a i m a n t ' s A t t o r n e y s J u l y 2 5 , 1984 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members Lewis and F e r r i s . 

Claimant requests review of Referee Podnar's order which 
upheld the s e l f - i n s u r e d employer's d e n i a l s of claimant's c u r r e n t 
condition and fu r t h e r treatment. Claimant contends that the 
d e n i a l s are barred under Bauman v. SAIF, 295 Or 788 (1983). 

The Board a f f i r m s the order of the Referee. The d e n i a l s d i d 
not deny compensability of the claim ab i n i t i o , but r a t h e r , denied 
claimant's current condition and f u r t h e r treatment. We do not 
b e l i e v e the i n t e n t of Bauman i s to bar such p a r t i a l d e n i a l s . 
Waunita M. Walker, 36 Van Natta 44 (1984); Clyde Wyant, 36 Van 
Natta 1067 ( J u l y 5, 1984). 

ORDER 

The Referee's order dated September 16, 1983 i s a f f i r m e d . 

ROBERT F. ANDERSON, C l a i m a n t WCB 82-10914 & 83 - 0 3 0 0 9 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 30, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members Barnes and F e r r i s . 

Claimant requests review of those portions of Referee Daron's 
order which upheld the SAIF Corporation's p a r t i a l d e n i a l s of 
claimant's r i g h t c a r p a l tunnel syndrome and a l l e g e d b i l a t e r a l 
t h o r a c i c o u t l e t syndrome. 

Claimant has an accepted claim for a l e f t hand i n j u r y 
s u s t a i n e d i n February 1982. The Referee found that claimant's 
l e f t c a r p a l tunnel syndrome was r e l a t e d to that hand i n j u r y , and 
no i s s u e i s r a i s e d on review concerning that f i n d i n g . 

As for the remaining claims for r i g h t c a r p a l tunnel syndrome 
and b i l a t e r a l t h o r a c i c o u t l e t syndrome, we f i n d considerable 
confusion i n the record. The threshold ambiguity i s whether 
claimant i s a s s e r t i n g these claims on an occupational d i s e a s e 
theory or whether claimant contends that these conditions are 
secondary to h i s February 1982 hand i n j u r y . In t h i s regard, we 
note t h a t , although claimant t e s t i f i e d he had pain i n both w r i s t s , 
i . e . , c a r p a l tunnel symptoms, and pain i n both shoulders, i . e . , 
t h o r a c i c o u t l e t symptoms, before the February 1982 a c c i d e n t , most 
of the medical reports record a h i s t o r y of w r i s t and shoulder pain 
only a f t e r that a c c i d e n t . Dr. Clibborn's June 22, 1982 report i s 
t y p i c a l : "[Claimant] s t a t e d that h i s pain came on g r a d u a l l y 
following h i s i n j u r y a t work." ' 

T h i s ambiguity c a r r i e s over i n t o the expressions of medical 
opinion, which are quite d i v e r s e . Dr. E l l i s o n s t a t e s i n a June 8, 
1982 c h a r t note that claimant has b i l a t e r a l t h o r a c i c o u t l e t 
symdrome but "whether or not i t i s employment r e l a t e d i s 
p r o b l e m a t i c a l . " Dr. Clibborn's June 22, 1982 report, which i s 
a l s o quoted above, did not f i n d t h o r a c i c o u t l e t symdrome but 
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r a t h e r a c e r v i c a l s t r a i n ; Dr. Clibborn t h e o r i z e d t h a t , when 
claimant l a c e r a t e d h i s l e f t hand i n February 1982, "he jerked 
v i o l e n t l y backwards c r e a t i n g a whiplash type of i n j u r y to h i s neck 
and upper back." Dr. E l l i s o n ' s J u l y 26, 1982 chart note s t a t e s : 
" I am not equipped to r e l a t e [ c l a i m a n t ' s ] t h o r a c i c syndrome to 
i n d u s t r i a l exposure, which [ c l a i m a n t ] i s pushing f o r . " I n a 
February 9, 1983 report, Dr. Gerster opines that "the continuous 
pushing and p u l l i n g motions" claimant did working i n the m i l l 
" d e f i n i t e l y aggravated the t h o r a c i c o u t l e t compression." Dr. 
Korn's May 5, 1983 report seems to summarize the medical 
u n c e r t a i n t i e s : 

"As the accident on the 26th of February 
1982 involved the dorsum of h i s hand quite 
d i s t a l l y and that o b j e c t i v e evidence of h i s 
c a r p a l tunnel syndrome i n d i c a t e d the r i g h t 
hand worse than the l e f t , I b e l i e v e i t i s 
u n l i k e l y that the accident contributed 
s i g n i f i c a n t l y to t h i s problem. As 
mentioned before, i t i s conceivable that i t 
i s work-related to h i s previous a c t i v i t i e s 
p r i o r to the a c c i d e n t . I t i s unfortunate 
that documentation of h i s problems p r i o r to 
the i n j u r y i s not p o s s i b l e , as t h i s makes 
e t i o l o g y of the problems more obscure." 

On t h i s record, we agree with the Referee's conclusion that 
claimant did not s u s t a i n h i s burden of proof. 

ORDER 

The Referee's order dated J u l y 7, 1983 i s affirmed. 

DARLENE L. BIRTCH, C l a i m a n t WCB 83-01758 
JOYCE L. DEPEW ( D e c e a s e d ) WCB 83-01928 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 30, 1984 
A l l e n & V i c k , A t t o r n e y s O r d e r on R e v i e w 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y s 

Reviewed by Board Members F e r r i s and Lewis. 
The SAIF Corporation requests review of those portions of 

Referee Thye's orders on these consolidated cases which s e t a s i d e 
i t s d e n i a l s of February 7, 1983 and February 9, 1983. Apparently 
the only i s s u e for review i s whether the claimant, Darlene B i r t c h , 
and the decedent, Joyce Depew, were subje c t workers on September 3, 
1982. 

Claimant, Darlene B i r t c h , was h i r e d to be a s h i f t manager by 
Robert Wert (aka Robert West) on August 2, 1982. Wert was the 
owner of a gambling establishment known as the Whiskey H i l l Adult 
Recreation Center, located i n a r u r a l area of Clackamas County. 
B i r t c h ' s d u t i e s included dealing, making sure that there were 
always d e a l e r s a v a i l a b l e to deal blackjack and poker and other 
games, answering the door, handling the money and waiting on 
customers when necessary. B i r t c h ' s working s h i f t was from 2:00 
a.m. to 10:00 a.m., and she was paid $7.50 per hour. B i r t c h ' s 
wages were paid i n cash out of the gambling r e c e i p t s a t the end of 
each s h i f t . -1136-



Claimant Depew was a l s o employed by Wert i n t h e same 
e s t a b l i s h m e n t . Depew was h i r e d t o be a d e a l e r , and a l s o worked 
from 2:00 a.m. t o 10:00 a.m. Depew was p a i d $5.00 per hour w h i c h , 
s i m i l a r t o B i r t c h , was p a i d o u t o f gambling r e c e i p t s a t t h e end o f 
each s h i f t . 

D a n i e l Lee Holterman (aka "Dan t h e Je w e l e r " ) was a r e g u l a r 
customer a t t h e Whiskey H i l l A d u l t R e c r e a t i o n Center, and was 
known by B i r t c h . A s h o r t t i m e a f t e r 2:00 a.m. on September 3, 
1982, Holterman e n t e r e d t h e premises, purchased some gambling 
c h i p s and began p l a y i n g b l a c k j a c k w i t h Depew. A f t e r about an hour 
of gambling and l o s i n g , Holterman l e f t t h e b u i l d i n g t o go t o h i s 
c a r , o b s t e n s i b l y f o r more money. Holterman r e t u r n e d , however, 
b r a n d i s h i n g a shotgun and demanded t h a t B i r t c h t u r n over a l l o f 
t h e gambling r e c e i p t s t o him. B i r t c h complied and Holterman 
o r d e r e d b o t h her and Depew t o l a y f a c e down on t h e f l o o r . 
Holterman t h e n s t o o d between B i r t c h and Depew and shot b o t h o f 
them i n t h e back. B i r t c h was s e r i o u s l y wounded and Depew was 
k i l l e d . Holterman was e v e n t u a l l y t r i e d , c o n v i c t e d and sentenced 
t o l i f e imprisonment. Robert Wert a p p a r e n t l y disappeared s h o r t l y 
a f t e r t h e s h o o t i n g . 

Claims were f i l e d on b e h a l f o f Depew f o r her minor son, and 
by B i r t c h . The c l a i m s were a p p a r e n t l y sent t o t h e Compliance 
D i v i s i o n o f Workers' Compensation Department. The Compliance 
D i v i s i o n found no r e c o r d s i n d i c a t i n g t h a t Robert Wert and/or t h e 
Whiskey H i l l A d u l t R e c r e a t i o n Center was a complying employer on 
September 3, 1982, or f o r t h a t m a t t e r , f o r a t l e a s t two years 
p r i o r t o t h e s h o o t i n g i n c i d e n t . However, an o r d e r d e c l a r i n g 
Robert Wert t o be a noncomplying employer was not i s s u e d . See ORS 
656.052(2). I n s t e a d , on January 24, 1983 t h e Compliance D i v i s i o n 
r e f e r r e d t h e c l a i m s t o SAIF f o r p r o c e s s i n g . See ORS 656.054(1). 
The Compliance D i v i s i o n a d v i s e d SAIF t o deny b o t h c l a i m s because, 
" [ t ] h e c o n t r a c t ( s ) o f employment c a l l f o r t h e performance o f a c t s 
t h a t a r e themselves v i o l a t i o n o f penal laws." 

On February 7 and February 9, 1983 SAIF denied b o t h c l a i m s 
f o r t h e reasons r e c i t e d above. 

A c o n s o l i d a t e d h e a r i n g on both c l a i m s was h e l d on June 27, 
1983. The Referee concluded t h a t Wert was a s u b j e c t employer and 
t h a t B i r t c h and Depew were s u b j e c t employes on September 3, 1982. 
The Referee a l s o concluded t h a t b o t h c l a i m a n t s were engaged i n 
a c t i v i t i e s t h a t were a v i o l a t i o n o f t h e Oregon gambling laws. ORS 
267.117(2) and 167.121. The Referee a d d i t i o n a l l y s t a t e d : 

"The crux o f t h e c o m p e n s a b i l i t y o f these 
c l a i m s i s SAIF's c o n t e n t i o n t h a t , due t o 
the i l l e g a l i t y o f t h e a c t s performed by 
c l a i m a n t s p u rsuant t o t h e i r c o n t r a c t o f 
employment, p u b l i c p o l i c y p r e v e n t s them 
from q u a l i f y i n g f o r b e n e f i t s under t h e 
workers' compensation system." 

The Referee s t a t e d t h a t s i n c e ORS 656.027 s t a t e d t h a t a l l workers 
ar e s u b j e c t t o ORS 656.001 t o 656.794 except those s p e c i f i c a l l y 
enumerated, and s i n c e t h e r e i s no s p e c i f i c exemption f o r workers 
employed t o p e r f o r m i l l e g a l a c t i v i t i e s , t h a t t h e maxim, i n c l u s i o 
u n i u s e s t e x c l u s i o a l t e r i u s ( t h e i n c l u s i o n o f one i s t h e e x c l u s i o n 
of a n o t h e r ) r e s u l t e d i n t h e c o n c l u s i o n t h a t B i r t c h and Depew were 
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s u b j e c t workers at the time of the shooting i n c i d e n t , and that the 
claims were, t h e r e f o r e , compensable. 

As SAIF notes, these consolidated cases present an i s s u e of 
f i r s t impression i n Oregon. SAIF argues that there i s a strong 
p u b l i c p o l i c y against a i d i n g those who commit c r i m i n a l wrongs and 
that i t could not have been the i n t e n t of l e g i s l a t u r e to 
compensate those who are i n j u r e d while i n the process of v i o l a t i n g 
the s t a t e ' s c r i m i n a l code. SAIF a l s o argues that there was no 
contract of employment i n e x i s t e n c e between claimants and Wert 
because the contract c a l l e d for the performance of i l l e g a l a c t s 
and was thus void ab i n i t i o . 

Claimants' arguments b a s i c a l l y agree with the a n a l y s i s of the 
Referee. 

We begin by agreeing with the Referee's conclusion that the 
claimants were engaged i n a c t i v i t i e s which c o n s t i t u t e d a v i o l a t i o n 
of the Oregon c r i m i n a l code. ORS 167.121(12) provides that a 
" s o c i a l game" means: 

"(b) i f authorized pursuant to ORS 167.121, 
a game, other than a l o t t e r y , between 
p l a y e r s i n a p r i v a t e business, p r i v a t e club 
or place of p u b l i c accomodation where no 
house p l a y e r , house bank or house odds 
e x i s t and there i s no house income from the 
operation of the s o c i a l game." 

ORS 167.122 provides t h a t : 

"(1) A person commits the crime of 
promoting gambling i n the second degree i f 
he knowingly promotes or p r o f i t s from 
unlawful gambling." 

ORS 167.121 provides: 

"Counties and c i t i e s may, by ordinance, 
authorize the playing or conducting of a 
s o c i a l game i n a p r i v a t e business, p r i v a t e 
club or i n a place of p u b l i c accommodation. 
Such ordinances may provide for r e g u l a t i o n 
or l i c e n s i n g of the s o c i a l games 
authorized." 

Michael Machado, a d e t e c t i v e with the Clackamas County 
S h e r i f f ' s O f f i c e , t e s t i f i e d at the hearing. Machado had been 
involved i n an undercover i n v e s t i g a t i o n of the Whiskey H i l l Center 
p r i o r to the September 3, 1982 shooting i n c i d e n t . Machado 
t e s t i f i e d that at the time of the shooting i n c i d e n t , Clackamas 
County did have an ordinance that permitted s o c i a l gambling, but 
that anything i n v o l v i n g a "house take" or "house odds" was (as 
provided i n the s t a t u t e ) p r o h i b i t e d . 

There i s l i t t l e dispute i n t h i s case that the "house" 
received income from the operation of various games on the 
premises. In f a c t , the house took a l l of the r e c e i p t s other than 
amounts used to pay i t s d e a l e r s . Based on o f f i c e r Machado's 
testimony, there i s a l s o l i t t l e doubt that claimant B i r t c h (and we 
i n f e r from the record, Depew a l s o ) knowingly promoted and/or 
p r o f i t e d from the gambling operation. 
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Having determined t h a t B i r t c h and Depew were employed t o 
engage i n i l l e g a l a c t i v i t i e s , t h e next q u e s t i o n i s , whether under 
t h e c i r c u m s t a n c e s o f t h i s case, compensation i s p r e c l u d e d f o r t h a t 
reason. We f i n d t h a t compensation i s p r e c l u d e d . 

S t r i c t l y s p e a k i n g , t h e Referee was c o r r e c t i n c o n c l u d i n g t h a t 
p u r s u a n t t o ORS 656.023 Wert was a s u b j e c t employer and t h a t 
B i r t c h and Depew, pur s u a n t t o ORS 656.027, were s u b j e c t employes, 
ORS 656.023 p r o v i d e s t h a t , "Every employer employing one or more 
s u b j e c t workers i n t h e s t a t e i s s u b j e c t t o ORS 656.001 t o ORS 
656.794." As p r e v i o u s l y n o t e d , ORS 656.027 p r o v i d e s t h a t , " A l l 
w o rkers a r e s u b j e c t t o ORS 656.001 t o 656.794 except those 
n o n s u b j e c t workers d e s c r i b e d i n t h e f o l l o w i n g s u b s e c t i o n s : " 
(Emphasis added.) None o f t h e s u b s e c t i o n s o f ORS 656.027 s t a t e 
t h a t workers employed f o r t h e performance o f i l l e g a l a c t i v i t i e s 
a r e exempt. Thus, s t r i c t l y c o n s t r u i n g t h e s t a t u t e s leads t o t h e 
c o n c l u s i o n t h a t Wert was a s u b j e c t employer and t h a t B i r t c h and 
Depew were s u b j e c t employes. -

We do not b e l i e v e , however, t h a t a s t r i c t c o n s t r u c t i o n o f t h e 
s t a t u t e s n e c e s s a r i l y r e s o l v e s t h i s problem. For example, ORS 
656.005(28) d e f i n e s a "worker" as, " [ a ] n y person, i n c l u d i n g a 
minor whether l a w f u l l y o r u n l a w f u l l y employed, who engages t o 
f u r n i s h s e r v i c e s f o r a r e m u n e r a t i o n , s u b j e c t t o t h e d i r e c t i o n and 
c o n t r o l o f an employer . . . ." (Emphasis added.) Thus, 
u t i l i z i n g t h e Referee's re a s o n i n g and a p p l y i n g a d i f f e r e n t maxim 
o f s t a t u t o r y c o n s t r u c t i o n , as p r e v i o u s l y expressed, t h a t t h e 
e x p r e s s i o n o f one i s t h e e x c l u s i o n o f a n o t h e r , would l e a d t o t h e 
c o n c l u s i o n t h a t s i n c e t h e l e g i s l a t u r e s p e c i f i c a l l y i n c l u d e d 
u n l a w f u l l y employed minors i n t h e d e f i n i t i o n o f "workers," t h a t 
o t h e r u n l a w f u l employments are excluded. T h e r e f o r e , s i n c e workers 
employed t o engage i n i l l e g a l a c t i v i t i e s a r e not i n c l u d e d i n t h e 
s t a t u t o r y d e f i n i t i o n o f "workers," t h e y c o u l d not be s u b j e c t 
workers p u r s u a n t t o ORS 656.027. 

Thus, a s t r i c t c o n s t r u c t i o n o f t h e s t a t u t e s c o u l d as e a s i l y 
l e a d t o t h e c o n c l u s i o n t h a t B i r t c h and Depew a r e not s u b j e c t 
w o r k e r s . As we i n d i c a t e d above, however, we do not b e l i e v e t h a t 
a t t e m p t i n g t o s t r i c t l y c o n s t r u e t h e s t a t u t e s i s n e c e s s a r i l y t h e 
best method f o r answering t h e q u e s t i o n p r e s e n t e d by t h i s case. 
Our above a n a l y s i s , however, i s an a d d i t i o n a l b a s i s f o r our 
c o n c l u s i o n . 

I n h i s t r e a t i s e on workers* compensation law, P r o f e s s o r 
Larson d i s c u s s e s t h e q u e s t i o n o f i l l e g a l employment: 

•Although i t c o u l d be argued t e c h n i c a l l y 
t h a t a requirement o f a ' c o n t r a c t o f h i r e ' 
can be s a t i s f i e d o n l y by showing a l e g a l 
c o n t r a c t , t h e cases have g e n e r a l l y drawn a 
d i s t i n c t i o n between c o n t r a c t s t h a t a r e 
i l l e g a l i n t h e sense t h a t t h e making o f t h e 
c o n t r a c t i t s e l f v i o l a t e s some p r o h i b i t i o n , 
and c o n t r a c t s t h a t c a l l f o r t h e performance 
o f a c t s t h a t a r e themselves v i o l a t i o n s o f 
penal laws. The former w i l l o r d i n a r i l y 
s u p p o r t an award o f compensation; t h e 
l a t t e r w i l l n o t . " l c Larson's Workmen's 
Compensation Law,-547.51, page 8-291, 292, 
( 8 t h ed. 1982). 
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We b e l i e v e Professor Larson's d i s t i n c t i o n i s p a r t i c u l a r l y u s e f u l 
i n s o l v i n g compensability questions i n v o l v i n g employment for the 
performance of i l l e g a l a c t i v i t i e s . I t makes l i t t l e sense to 
punish an employe engaged i n otherwise l e g a l employment a c t i v i t i e s 
simply because the contract of h i r e i t s e l f i s a v i o l a t i o n of law. 
In such a case, the v i o l a t i o n has nothing to do with the a c t u a l 
i n j u r y . This i s not t r u e , however, when the a c t i v i t y to' be 
performed i s i t s e l f a v i o l a t i o n . 

Larson gives examples: 

"[CJompensation was awarded to a nightclub 
hostess i n s p i t e of the existence of a 
s t a t u t e p r o h i b i t i n g the very contract under 
which she was h i r e d , s i n c e the dut i e s she 
was required to perform-the mere 
encouraging of patrons to drink, on a 
commission-did not themselves c o n s t i t u t e 
v i o l a t i o n s of [the] penal s t a t u t e . " Larson 
supra, §47.51 at 8-292. 

Larson a d d i t i o n a l l y notes a Tennessee case, Bowers v. General 
Guar. I n s . Co., 430 S. W. 2d 871 (Tenn. 1968) i n v o l v i n g a claimant 
who was a s s a u l t e d while making an i l l e g a l l i q u o r s a l e , i n a 
,building separate from the buil d i n g operated by the employer for 
l e g a l s a l e s of beer. The Tennessee s t a t u t e d e f i n i n g "employee" 
was v i r t u a l l y i d e n t i c a l to ORS 656.005(28) which defines 
•worker." The Tennessee court concluded that compensation would 
be allowed even i f the contract of employment were i l l e g a l so long 
as the dut i e s required by the contract were l e g a l , but that 
compensation would be denied i f the contract c a l l e d for the 
performance of a c t s which were themselves i l l e g a l . 420 S.W. 2d at 
872. 

Thus, u t i l i z i n g the i l l e g a l i t y of contract versus the 
i l l e g a l i t y of performance d i s t i n c t i o n , i t i s i r r e l e v a n t i n the 
current case whether the contract of h i r e between Wert, B i r t c h and 
Depew was i t s e l f p r o h i b i t e d , because the contract c a l l e d for the 
performance of a c t s which were themselves v i o l a t i o n s of Oregon's 
penal s t a t u t e s . Thus, compensation should be denied. 

Even without the i l l e g a l i t y of contract versus i l l e g a l i t y of 
performance d i s t i n c t i o n , we would be i n c l i n e d to deny compensation 
i n the current case. We b e l i e v e that the concept of " l e g a l i t y " 
u n d e r l i e s the e n t i r e concept of the workers* compensation 
s t a t u t e s . I t would be d i f f i c u l t to conclude that the l e g i s l a t u r e , 
assuming that i t considered the matter, would have intended a 
"mafia hitman" who was i n j u r e d by the p o l i c e while on an 
assignment, to be able to f i l e a workers' compensation c l a i m . 
Yet, t h i s would be the not-so-impossible-to-imagine-extreme, i f we 
were to adopt the Referee's reasoning i n t h i s case. 

I t i s a l s o important i n the context of t h i s case to 
d i s t i n g u i s h c o n t r a c t s of h i r e which c a l l for the performance of 
i l l e g a l a c t s , from the commission of an act i n the course of 
otherwise l e g a l employment a c t i v i t y , which although i l l e g a l , 
c o n s t i t u t e s no more than negligence. For example, the worker i n 
Boyd v. F r a n c i s Ford, I n c . , 12 Or App 26 (1973), was a car 
salesman who was k i l l e d while d r i v i n g with a .37 blood a l c o h o l 
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content: a v i o l a t i o n of Oregon law. The worker, however, had 
been attempting to s e l l a car p r i o r to h i s death. The f a c t that 
the worker had been drinki n g h e a v i l y before the accident was found 
to c o n s t i t u t e nothing more than negligence, which i s i n s u f f i c i e n t 
to preclude coverage. 12 Or App at 31. Thus, although a given 
act on the part of a worker may i t s e l f be i l l e g a l , i t may be found 
to c o n s t i t u t e mere negligence i n the context of h i s or her 
otherwise l e g i t i m a t e employment a c t i v i t i e s . As i n d i c a t e d by the 
court i n Boyd, t h i s would normally not preclude coverage. 

Claimants argue that a f i n d i n g of noncompensability i n t h i s 
case would serve to encourage other employers involved i n i l l e g a l 
a c t i v i t i e s to avoid the purchase of workers* compensation coverage 
s i n c e they would not be l i a b l e for any i n j u r i e s r e l a t e d to such 
work. In r e a l i t y , we doubt that a f i n d i n g of compensability would 
encourage such employers to purchase workers' compensation 
insurance. Purchasing coverage would i n c r e a s e such an employer's 
r i s k of being prosecuted for h i s i l l e g a l a c t i v i t i e s , and the r i s k 
of such prosecution i s s u b s t a n t i a l l y greater than the p e n a l t i e s 
such employers face for noncompliance with the workers' 
compensation laws. 

In h i s amended order, the Referee concluded that although he 
found both claims compensable, he had no a u t h o r i t y to order SAIF 
to pay b e n e f i t s as a noncomplying employer order had never been 
iss u e d by the Workers' Compensation Department. Since we have 
concluded that the claims are not compensable, i t i s unnecessary 
for us to address t h i s conclusion. 

The Referee's orders dated J u l y 27, 1983 and September 19, 
1983 are reversed. The SAIF Corporation's d e n i a l s dated February 
7, 1983 and February 9, 1983 are r e i n s t a t e d and affirmed. 

Reviewed by Board Members Barnes and Lewis. 

The i n s u r e r requests review of Referee Baker's order which 
d i r e c t e d that claimant's 1979 back i n j u r y c laim be reopened 
e f f e c t i v e October 30, 1982, although i t i s not c l e a r t h at claimant 
ever made an aggravation claim and we f i n d no aggravation d e n i a l 
i n the record. However, no procedural i s s u e i s r a i s e d ; the 
i n s u r e r argues only that, s u b s t a n t i v e l y , claimant has not 
e s t a b l i s h e d entitlement to claim reopening. We agree with the 
i n s u r e r ' s contention and thus r e v e r s e . 

Claimant has s u f f e r e d two i n d u s t r i a l i n j u r i e s to h i s low 
back. The f i r s t i n j u r y occurred i n November 1974, and r e s u l t e d i n 
foraminotomies of L5 and SI nerve roots and p a r t i a l laminectomies 
of L4-5 and L5-S1 on the l e f t . Claimant received 30% permanent 
d i s a b i l i t y as a r e s u l t of t h i s i n j u r y . 

ORDER 

KENNETH L . E L L I O T T , C l a i m a n t 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s 
L u v a a s , e t a l . , D e f e n s e A t t o r n e y s 

WCB 81-08152 
J u l y 30, 1984 
O r d e r on Revi e w 

Claimant's second low back i n j u r y , the i n j u r y here i n i s s u e , 
occurred i n March 1979. Following a v a r i e t y of conservative 
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treatments and s e v e r a l h o s p i t a l i z a t i o n s without a d d i t i o n a l 
surgery, t h i s c l a i m was u l t i m a t e l y c l o s e d by Determination Order 
dated June 28, 1982. Claimant was awarded an a d d i t i o n a l 15% 
permanent d i s a b i l i t y . 

Dr. Boughn has been t r e a t i n g claimant s i n c e 1976. I n May 
1982 Dr. Boughn found claimant medically s t a t i o n a r y . The June 
1982 Determination Order was issued based on t h i s opinion. While 
there was some confusion at the s t a r t of the hearing about what 
the i s s u e s were, we do not understand claimant to contend that 
t h i s Determination Order prematurely closed h i s c l a i m . 

On October 2, 1982 claimant was again h o s p i t a l i z e d . His 
condition was diagnosed as an acute exacerbation of ch r o n i c 
lumbosacral s t r a i n and lower back d i s e a s e . Claimant r e c e i v e d 
t r a c t i o n , a n a l g e s i a and muscle r e l a x a n t therapy. He remained i n 
the h o s p i t a l r e c e i v i n g t h i s c o n s ervative treatment u n t i l October 
30, 1982. The i n s u r e r paid a d d i t i o n a l time l o s s compensation for 
t h i s period. 

By l e t t e r dated October 28, 1982, Dr. Boughn reported that 
claimant's h o s p i t a l i z a t i o n represented the "normal waxing and 
[waning] of symptoms i n a person with t h i s s o r t of s i g n i f i c a n t 
d i s a b i l i t y . " Dr. Boughn announced that he was i n i t i a t i n g t r i g g e r 
point i n j e c t i o n therapy, but opined that the claim need not be 
reopened. 

Afte r about nine months of Dr. Boughn's i n j e c t i o n therapy, 
which apparently produced l i m i t e d r e l i e f , i n June 1983, a t 
claimant's request. Dr. Boughn r e f e r r e d claimant to Dr. Arden, a 
c h i r o p r a c t o r . The only report from Dr. Arden i n t h i s record i s 
dated October 5, 1983. Dr. Arden reports that h i s treatment "has 
co n s i s t e d of mild manipulation, t r a c t i o n , u l t r a sound, hot pacs, 
and massage, plus various orthopedic supports." Claimant 
t e s t i f i e d that he saw Dr. Arden twice a week for the f i r s t three 
weeks of treatment, but s i n c e then had seen him on an average of 
once a week. Claimant s t a t e d that the treatments kept him going 
and were r e l a x i n g . 

I n h i s one report Dr. Arden diagnosed a "severe b i - l a t e r a l 
nerve root t r a c t i o n and foraminal compression of segments L5-S1 
and L3-L4, with a slipped d i s c a t L5-S1, and l e f t l e g s c i a t i c a , " 
and opined " t h i s i s a d i r e c t re-aggravation r e l a t e d to a previous 
i n j u r y on 3/1/79." We are not sure what Dr. Arden means by "nerve 
root t r a c t i o n " or " d i r e c t re-aggravation," and Dr. Arden's report 
does not o f f e r any explanation. We a l s o note t h a t , d e s p i t e the 
extensive other treatment claimant r e c e i v e d , there i s no 
i n d i c a t i o n that the existence of a "slipped d i s c " was ever 
v e r i f i e d by x-ray, myelogram or otherwise. 

Dr. Boughn t r e a t e d claimant on at l e a s t two occasions a f t e r 
claimant began seeing Dr. Arden. Dr. Boughn's c h a r t notes 
i l l u s t r a t e the f l u c t u a t i o n s of claimant's symptoms. On J u l y 21, 
1983 Dr. Boughn reported that claimant was not responding to 
c h i r o p r a c t i c treatment; On J u l y 29 claimant reported to Dr. 
Boughn that he did very w e l l the p r i o r week, but d e s i r e d another 
t r i g g e r point i n j e c t i o n because he would be t r a v e l i n g t h a t week. 
Dr. Boughn administered another i n j e c t i o n . 
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The Referee ordered the claim reopened, reasoning t h a t 
claimant remained under a c t i v e treatment which the t r e a t i n g 
p h y s i c i a n , Dr. Arden, c h a r a c t e r i z e d as c u r a t i v e for an aggravation. 

We d i s a g r e e . Although, as p r e v i o u s l y noted, some procedural 
ambiguity i s created i n t h i s record by the apparent absence of a 
s p e c i f i c aggravation claim or d e n i a l , claimant must n e v e r t h e l e s s 
e s t a b l i s h a worsening of h i s condition a f t e r the l a s t award of 
compensation (the June 1982 Determination Order) to warrant c l a i m 
reopening. We conclude that claimant has not so e s t a b l i s h e d . I t 
i s not even c l e a r that Dr. Arden's c r y p t i c report opines t h a t 
claimant's condition worsened a f t e r June 1982; i f i t does so 
opine, we f i n d i t unpersuasive. Dr. Boughn, claimant's t r e a t i n g 
doctor s i n c e 1976, did not f e e l that claimant's condition 
warranted claim reopening at any time a f t e r June 1982. Dr. Boughn 
continued to t r e a t claimant during the time claimant was r e c e i v i n g 
Dr. Arden's treatments. At no time during t h i s period did Dr. 
Boughn i n d i c a t e claimant's condition had worsened. 

Dr. Boughn's c h a r t notes a f t e r June 1982 document the 
f l u c t u a t i n g nature of claimant's symptoms as do the c h a r t notes 
•from before June 1982. We do not f i n d i t noteworthy that a 
claimant with 45% permanent low back d i s a b i l i t y experiences 
f l a r e u p s of symptoms. According to claimant's h i s t o r y , periods of 
more acute and l e s s acute symptoms have a r i s e n i n the past and, i t 
i s s a f e to assume, w i l l continue to occur p e r i o d i c a l l y . Such a 
"waxing and waning" i s to be expected and does not r e q u i r e the 
reopening of a c l a i m . 

The other i s s u e i s the extent of claimant's permanent 
d i s a b i l i t y . The p a r t i e s have asked us to take o f f i c i a l n o t i c e 
that, a f t e r the Referee ordered reopening, t h i s c laim has been 
r e c l o s e d by a March 12, 1984 Determination Order and that claimant 
has requested a hearing on that Determination Order. We can take 
such n o t i c e and s h a l l do so here. Dennis F r a s e r , 35 Van Natta 
271, 274 (1983). 

The hearing on the March 1984 Determination Order w i l l 
p e r t a i n to the same i s s u e p r e s e n t l y before us. I t i s l i k e l y that 
more recent reports and opinions concerning the extent of 
claimant's permanent d i s a b i l i t y w i l l be presented a t the time of 
that h e a r i n g . Consequently, we deem i t appropriate to remand the 
i s s u e of the extent of claimant's d i s a b i l i t y r a t h e r than 
attempting to decide that i s s u e on the present record. On remand, 
the extent of d i s a b i l i t y i s s u e i n t h i s case s h a l l be consolidated 
with WCB Case No. 84-02900, which involves claimant's request for 
hear i n g on the March 1984 Determination Order. 

ORDER 

The Referee's order dated November 18, 1983 i s reversed, and 
t h i s case i s remanded to the Hearings D i v i s i o n for f u r t h e r 
proceedings c o n s i s t e n t with t h i s order. 
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V I C K I L . GIBBS, C l a i m a n t 
G a r y J e n s e n , C l a i m a n t ' s A t t o r n e y 
Edward O l s o n , D e f e n s e A t t o r n e y 

WCB 83-09556 
J u l y 30, 1984 
O r d e r on Re v i e w 

Reviewed by Board Members Barnes and F e r r i s . 

Claimant requests review of that portion of Referee S e i f e r t ' s 
order which concluded that claimant was only e n t i t l e d to i n t e r i m 
compensation from August 18 to 29, 1983. The Referee a l s o awarded 
a penalty and a s s o c i a t e d attorney fee which the i n s u r e r does not 
challenge. 

Claimant sustained a l e f t hand i n j u r y a t work on August 18, 
1983. By August 29 claimant's t r e a t i n g p h y s i c i a n was of the 
opinion t h a t : (1) the at-work i n j u r y caused only a contusion and 
some inflammation; (2) claimant a l s o probably had a g a n g l i o n i c 
c y s t that was not caused by the work i n j u r y ; and (3) the 
contusion/inflammation had resolved and, as to those c o n d i t i o n s , 
claimant was able to r e t u r n to regular work. 

Matters are complicated somewhat by the f a c t t h a t , as of the 
time of the expedited hearing i n t h i s case, claimant's c l a i m was 
s t i l l i n deferred s t a t u s , i . e . , the i n s u r e r had n e i t h e r accepted 
nor denied the c l a i m . We are advised that the i n s u r e r has s i n c e 
accepted the contusion/inflammation condition and p a r t i a l l y denied 
the ganglion condition, and that claimant has requested a h e a r i n g 
on the p a r t i a l d e n i a l . 

Claimant argues in t h i s case that she should r e c e i v e time 
l o s s beyond August 29 because she was unable to work due to her 
ganglion c o n d i t i o n . Claimant i s probably c o r r e c t her ganglion 
condition i s found compensable i n the other pending c a s e . 
However, based on the information that was a v a i l a b l e a t the time 
of the hearing i n t h i s case, we agree with the Referee's 
conclusion that the i n s u r e r was not obligated to pay i n t e r i m 
compensation beyond the date claimant's t r e a t i n g doctor gave her a 
f u l l r e l e a s e to r e t u r n to work. See Anna M. Scheidemantel, 35 Van 
Natta 740 (1983), rev'd i n p a r t , Scheidemantel v. SAIF, 68 Or App 
822 (1984). 

Reviewed by Board Members F e r r i s and Barnes. 

The i n s u r e r requests review, and claimant cross.-requests 
review, of Referee Daron's orders which: (1) affirmed a 
Determination Order entered pursuant to ORS 656.325(3), which 
continued claimant's s t a t u s as permanently and t o t a l l y d i s a b l e d ; 
and (2) awarded claimant's attorney a $400 attorney's fee for 
s e r v i c e s rendered at hearing. I n s u r e r contends that claimant i s 
not permanently and t o t a l l y d i s a b l e d and, t h e r e f o r e , the Referee's 
determination i s i n e r r o r . Claimant contends that the Referee's 
award of attorney fees i s inadequate i n view of the e f f o r t s 
expended and r e s u l t s obtained i n claimant's b e h a l f . 

ORDER 

The Referee's order dated December 2, 1983 i s a f f i r m e d . 

THOMAS C. MAY, C l a i m a n t 
Cash P e r r i n e , C l a i m a n t ' s A t t o r n e y 
Home & Tenenbaum, D e f e n s e A t t o r n e y s 

WCB 82-11838 
J u l y 30, 1984 
O r d e r on Re v i e w 
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On the i s s u e of claimant's permanent, t o t a l d i s a b i l i t y 
s t a t u s , we a f f i r m and adopt the Referee's order. We agree with 
the Referee's determination that the i n s u r e r has f a i l e d to s a t i s f y 
i t s burden of proving that claimant p r e s e n t l y i s capable of 
r e g u l a r l y performing work a t a g a i n f u l and s u i t a b l e occupation. 
ORS 656.206( 1 ) ( a ) . 

On the i s s u e of attorney fees, we agree with claimant t h a t 
the Referee's award i s inadequate. Although the burden of proof 
i n t h i s case l i e s with the i n s u r e r , the record evidences counsel's 
entitlement to an a d d i t i o n a l fee a t the hearing l e v e l . We modify 
the Referee's order accordingly. 

ORDER 

The Referee's orders dated September 30, 1983 and 
November 10, 1983 are modified i n p a r t . Claimant's attorney i s 
awarded $600 i n add i t i o n to the $400 awarded by the Referee, for a 
t o t a l fee of $1,000 for s e r v i c e s rendered a t hearing. The 
remaining portions of the Referee's orders are affirmed. 
Claimant's attorney i s awarded $850 for s e r v i c e s rendered on Board 
review, to be paid by the i n s u r e r . 

ROBERT L . MONTGOMERY, C l a i m a n t WCB 83-04066 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 30, 1984 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members F e r r i s and Lewis. 

The SAIF Corporation requests review of Referee Brown's order 
which s e t as i d e i t s d e n i a l of claimant's aggravation c l a i m . The 
i s s u e on review i s SAIF's l i a b i l i t y for claimant's worsened low 
back c o n d i t i o n . SAIF contends that claimant sustained a new 
i n j u r y on March 12, 1983, while he was self-employed, which 
independently contributed to h i s low back condition, diagnosed as 
a r e c u r r e n t lumbar d i s c . See Boise Cascade Corp. v. Starbuck, 296 
Or 238 (1984). 

The Referee concluded that claimant's worsened low back 
condition and consequential surgery were compensable under the 
standard of Grable v. Weyerhaeuser, 291 Or 387 (1981). Our review 
of the record e s t a b l i s h e s that claimant's aggravation c l a i m i s 
compensable under e i t h e r the r u l e of Grable or the l a s t i n j u r i o u s 
exposure r u l e . See Peterson v. Eugene F. B u r r i l l Lumber, 294 Or 
537 (1983). See a l s o Dick A. Comstock, 36 Van Natta 1115 ( J u l y 25, 
1984) ( r u l e of Grable a p p l i c a b l e i n t h i s f a c t u a l s i t u a t i o n ) . 

ORDER 

The Referee's order dated December 21, 1983 i s affirmed. 
Claimant's attorney i s awarded $650 for s e r v i c e s on Board review. 
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ALANA C. MOORE, C l a i m a n t WCB 82-10689 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 30, 1984 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members Barnes and Lewis. 

Claimant requests review of Referee Nichols* order which 
upheld the SAIF Corporation's d e n i a l of reimbursement for an 
orthopedic mattress and box spr i n g s , but imposed a penalty and 
a s s o c i a t e d attorney's fee for SAIF's unreasonably delayed d e n i a l . 
Claimant contends that she i s e n t i t l e d to reimbursement for t h i s 
f u r n i t u r e and that the $150 attorney's fee awarded by the Referee 
i s inadequate. SAIF contends that the penalty/attorney's fee 
imposed by the Referee should be eliminated e n t i r e l y because of 
claimant's f a i l u r e to s p e c i f y the untimeliness of the d e n i a l as an 
i s s u e p r i o r to or at the hearing. 

With regard to the i s s u e of the compensability of the 
orthopedic mattress, we a f f i r m . Claimant concedes that OAR 
436-69-201(7) i s the a d m i n i s t r a t i v e r u l e governing her entitlement 
to the mattress i n question. See Lindsey v. SAIF, 60 Or App 361, 
364 (1982); but see ORS 656.202(2). We agree with the Referee's 
conclusion that the evidence i n support of claimant's p o s i t i o n 
f a i l s to, s a t i s f y the requirements of the a p p l i c a b l e a d m i n i s t r a t i v e 
r u l e , p a r t i c u l a r l y that portion r e q u i r i n g a showing of "why the 
p a t i e n t r e q u i r e s an item not u s u a l l y considered necessary i n the 
great m a j o r i t y of workers with s i m i l a r impairments." 

We rev e r s e the Referee's imposition of a penalty and 
attorney's f e e . An amended hearing request f i l e d by claimant i n 
December of 1982 i d e n t i f i e s the i s s u e s for hearing as claimant's 
entitlement to p e n a l t i e s and payment of attorney f e e s , and SAIF's 
f a i l u r e to pay medical b i l l s pursuant to ORS 656.245. When the 
hearing convened on October 26, 1983, the Referee s t a t e d the 
penalty i s s u e as being, " p e n a l t i e s and attorney's fees for f a i l u r e 
on the p a r t of SAIF Corporation to reimburse the claimant for t h i s 
expenditure," and claimant's attorney agreed. During h i s opening 
remarks, claimant's attorney s t a t e d i n p e r t i n e n t p a r t : 

"The records w i l l show that Dr. Boots 
p r e s c r i b e d on at l e a s t three 
occasions . . . an orthopedic mattress 
firm mattress for her to help her with her 
i n d u s t r i a l i n j u r y for back pain and as 
e a r l y as October 1982 that was being 
recommended and the insurance company has, 
at f i r s t i nformally, and then j u s t r e c e n t l y 
on September 8, 1983 formally denied 
payment of t h a t . There i s no — our 
p o s i t i o n i s there i s [no] b a s i s for t h a t 
r e f u s a l and [ c l a i m a n t ] w i l l t e s t i f y b r i e f l y 
concerning her need for i t whether she got 
i t or not, and what i t cost her, et c e t e r a . " 

We understand the claimed b a s i s for imposition of a penalty, 
as i t was understood a t the time of hearing, to have been 
p e n a l t i e s for SAIF's unreasonable r e f u s a l to pay compensation, 
i . e . SAIF's unreasonable d e n i a l of the orthopedic mattress i n 
question. The p o s s i b l e i s s u e of the t i m e l i n e s s of SAIF's d e n i a l 
was not adequately framed at the time of hearing, and claimant's 
hearing request g e n e r a l l y designating p e n a l t i e s and attorney fees 
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as an i s s u e c e r t a i n l y did not serve to put SAIF s p e c i f i c a l l y on 
n o t i c e that t h i s was an i s s u e . 

Our d e c i s i o n i n Richard Pick, 34 Van Natta 957 (1982), i s 
d i r e c t l y on point. We s t a t e d : 

" I n Mavis v. SAIF, 45 Or App 1059 (1980), 
the court h e l d that penalty i s s u e s have to 
be r a i s e d a t the time of hea r i n g . We 
understand t h i s r u l e to r e q u i r e , for 
present purposes, that penalty i s s u e s be 
r a i s e d a t an e a r l y point i n the hearing 
process, i . e . i n time for p a r t i e s to 
present evidence on that i s s u e . We 
b e l i e v e , furthermore, that s i n c e the 
r a t i o n a l e of the Mavis r u l e i s to permit 
i n t r o d u c t i o n of r e l e v a n t evidence there i s 
some o b l i g a t i o n to s p e c i f i c a l l y define the 
claimed b a s i s for imposition of a penalty 
so that i t w i l l be known what evidence i s 
r e l e v a n t . Stated d i f f e r e n t l y , a general 
prayer for penalty such as contained i n 
claimant's amended request for hearing i s 
i n s u f f i c i e n t to put the employer/carrier on 
no t i c e that i t must o f f e r evidence on any 
and a l l p o s s i b l e grounds for imposition of 
a penalty." 34 Van Natta at 959. 

Although the penalty i s s u e framed a t hearing involved the 
unreasonableness of the d e n i a l , as opposed to i t s t i m e l i n e s s , the 
Referee imposed a penalty based upon her f i n d i n g that claimant's 
" r i g h t to know" i n t e r e s t had been v i o l a t e d ; i n other words, that 
SAIF had unreasonably delayed d e n i a l of the cla i m . Based on our 
d e c i s i o n i n Pick, we do not b e l i e v e t h i s was an appropriate b a s i s 
for imposition of a penalty. 

Assuming arguendo that the colloquy and opening remarks at 
the commencement of the hearing adequately r a i s e d unreasonable 
delay as a b a s i s for imposition of a'penalty, i n view of the 
Referee's f i n d i n g and our own concerning the compensability i s s u e , 
there are no "amounts then due" which can form the b a s i s for 
imposition of a penalty. For t h i s reason, n e i t h e r a penalty nor 
an attorney's fee can be imposed. EBI Companies v. Thomas, 66 Or 
App 105 (1983); Ray A. Whitman, 36 Van Natta 160 (1984); D a r r e l l 
W. Carr, 36 Van Natta 16 (1984); Richard Davies, 35 Van Natta 25 
(1983). 

ORDER 

The Referee's order dated November 23, 1983 i s affirmed i n 
p a r t and reversed i n p a r t . That portion which imposed a penalty 
and attorney's fee for SAIF's unreasonably delayed d e n i a l i s 
rever s e d . The remainder of the Referee's order i s aff i r m e d . 
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TOMMY G. PAYNE, C l a i m a n t WCB 83-05914 
H a r o l d Adams, C l a i m a n t ' s A t t o r n e y J u l y 30, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and Lewis. 

Claimant requests review of Referee Wilson's order which 
affirmed a September 14, 1983 Determination Order which awarded no 
compensation i n a d d i t i o n to p r i o r awards. Claimant p r e v i o u s l y has 
r e c e i v e d awards for 10% (32°) unscheduled low back d i s a b i l i t y and 
15% (22.5°) scheduled d i s a b i l i t y for p a r t i a l l o s s of the l e f t l e g 
(thigh) i n connection with t h i s i n d u s t r i a l i n j u r y . In a d d i t i o n 
claimant r e c e i v e d 67.5° of scheduled d i s a b i l i t y for a 45% l o s s of 
h i s l e f t l e g as a r e s u l t of an i n d u s t r i a l i n j u r y p r i o r to t h i s 
December 1978 i n j u r y to the l e f t l e g . See ORS 656.222. 

We agree with the Referee's determination that claimant i s 
not e n t i t l e d to an a d d i t i o n a l award of permanent d i s a b i l i t y , 
e i t h e r scheduled or unscheduled, as a r e s u l t of t h i s i n d u s t r i a l 
i n j u r y . 

There i s some question regarding the Referee's statement that 
"SAIF denied a request for a t r e a d m i l l device and no appeal has 
been taken from that d e n i a l . " In h i s request for review, which i s 
claimant's only submission to the Board, claimant c o r r e c t l y 
i d e n t i f i e s the f a c t that the o r i g i n of t h i s proceeding was a 
request for hearing contesting SAIF's May 24, 1983 d e n i a l , i s s u e d 
i n response to claimant's request that SAIF purchase a t r e a d m i l l 
i n connection with t h i s claim. Claimant subsequently f i l e d a 
supplemental hearing request i n November of 1983, c o n t e s t i n g the 
above-referenced Determination Order, which was entered upon 
completion of an authorized program of v o c a t i o n a l r e h a b i l i t a t i o n . 
See ORS 656.268(5). 

Although the Referee's statement that "no appeal [had] been 
taken" from SAIF's d e n i a l of the t r e a d m i l l device i s questionable, 
i t i s understandable that the Referee may have b e l i e v e d that 
claimant, by the time of hearing, was w i l l i n g to concede t h a t the 
purchase of t h i s device was not a b e n e f i t payable i n connection 
with t h i s i n d u s t r i a l i n j u r y c l a i m . The colloquy between the 
Referee and counsel at the beginning of the hearing could 
c e r t a i n l y support t h i s conclusion. Claimant's request for review, 
however, suggests that the Referee's f a i l u r e to r u l e on the merits 
of SAIF's d e n i a l may have been the r e s u l t of a misunderstanding; 
and, because we are not able to c l e a r l y conclude that claimant 
intended to waive t h i s i s s u e , we w i l l proceed to consider 
claimant's entitlement to the t r e a d m i l l device as an i s s u e . 

In a l e t t e r to SAIF dated February 23, 1983, claimant's then 
t r e a t i n g orthopaedic p h y s i c i a n , Dr. Chester, reported: 

"[Claimant] asked i f I thought a t r e a d m i l l 
e x e r c i s e apparatus would be good for him, 
and of course I concurred. A t r e a d m i l l 
e x e r c i s e apparatus would be good for 
anyone, but i n h i s case i t i s one of the 
few p i e c e s of equipment that might t r u l y 
b e n e f i t him i n terms of increased c a l o r i c 
expenditure, c a r d i o v a s c u l a r function and 
the l i k e . He has d i f f i c u l t i e s 
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p a r t i c i p a t i n g i n d i f f e r e n t e x e r c i s e 
a c t i v i t i e s , for i n s t a n c e an e x e r c y c l e i s 
not p r a c t i c a l due to the s t i f f n e s s of h i s 
l e f t knee wrought by those i n j u r i e s 
mentioned above." 

I n a subsequent l e t t e r dated May 9, 1983, i n response to an 
i n q u i r y from SAIF concerning the medical n e c e s s i t y of the 
t r e a d m i l l . Dr. Chester reported: 

" A l l I can say about the medical n e c e s s i t y 
of the t r e a d m i l l i s that i t would be a n i c e 
thing for him to have, were i t the kind 
that he could u t i l i z e i f and when and how 
he wishes. I t i s not a medically necessary 
item and there i s no way I can j u s t i f y 
c a l l i n g i t a necessary item. I t i s more or 
l e s s a luxury item. * * * I f i t r e q u i r e s me 
to say i t i s medically necessary, I am 
r e a l l y not able to do t h a t . " 

I t does not appear that Dr. Chester ever i s s u e d a 
p r e s c r i p t i o n for the t r e a d m i l l device. Compare, Smith v. Chase 
Bag Co., 54 Or App 261 (1981) ( c y c l o massage c h a i r recommended for 
claimant's ongoing p a l l i a t i v e care not considered a "medical 
s e r v i c e " w i t h i n the meaning of ORS 656.245), with Lindsey v. SAIF, 
60 Or App 361, 363 (1982) ("Reimbursement for p r e s c r i b e d items 
such as [ a ] water bed i s required by ORS 656.245(1) . . . " ) . 

Assuming arguendo that Dr. Chester had "prescribed" the 
t r e a d m i l l device, h i s statement that " i t would be a n i c e t h i n g " to 
have, but not a medical n e c e s s i t y , leads us to conclude that 
claimant has f a i l e d to e s t a b l i s h h i s entitlement to t h i s device i n 
connection with h i s i n d u s t r i a l i n j u r y c l a i m . See OAR 
436-69-201(7) (the p e r t i n e n t a d m i n i s t r a t i v e r u l e i n e f f e c t a t the 
time Dr. Chester " p r e s c r i b e d " the t r e a d m i l l , Lindsey v. SAIF, 
supra, 60 Or App at 364); see a l s o Barbara D i l l , 32 Van Natta 248 
(1981), Wayne M. Evenden, 32 Van Natta 54 (1981) (both decided on 
the b a s i s of former OAR 436-69-335). 

For the foregoing reasons, we f i n d i t appropriate to a f f i r m 
SAIF's d e n i a l of the t r e a d m i l l device i n question. v 

ORDER 

The Referee's order dated December 7, 1983 i s modified to 
provide that the SAIF Corporation's d e n i a l for the purchase of a 
t r e a d m i l l device, dated May 24, 1983, i s affirmed. Except as so 
modified, the Referee's order i s affirmed. 

DONALD S. WILSON, C l a i m a n t WCB 83-03621 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 3 0 , 1984 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members Barnes and Lewis. 

Claimant requests review of Referee Nichol's order which: 
(1) awarded him a t o t a l of 15% (48°) unscheduled permanent p a r t i a l 
d i s a b i l i t y for h i s r i g h t shoulder i n j u r y , that being an i n c r e a s e 
of 10% (32°) from a December 8, 1982 Determination Order which had 

-1149-



awarded him 5% (16°); and (2) awarded him no scheduled permanent 
p a r t i a l d i s a b i l i t y for h i s r i g h t forearm ( w r i s t ) i n j u r y , which was 
a decrease of 5% (7.5°) from the December 8, 1982 Determination 
Order's award. 

We a f f i r m and adopt that portion of the Referee's order which 
awarded claimant 15% unscheduled permanent d i s a b i l i t y . We r e v e r s e 
that p o r t i o n of the Referee's order which did not award claimant 
scheduled permanent d i s a b i l i t y . 

The SAIF Corporation c o r r e c t l y contends that claimant's r i g h t 
w r i s t was not i n j u r e d at the time of h i s 1981 i n d u s t r i a l shoulder 
i n j u r y . However, during r o t a t o r c u f f surgery for claimant's 
shoulder i n j u r y , a bone g r a f t was taken from h i s r i g h t w r i s t . 
Consequently, any w r i s t impairment that r e s u l t e d from t h i s surgery 
i s i t s e l f compensable. Sparks v. SAIF, 60 Or App 397 (1982). 

Claimant has received a p r i o r award of 5% l o s s of the r i g h t 
w r i s t stemming from a 1974 i n j u r y . Although he was experiencing 
some s t i f f n e s s i n the r i g h t w r i s t before h i s 1981 shoulder i n j u r y , 
claimant t e s t i f i e d that the w r i s t now "catches" or "snaps" and 
s w e l l s . A d d i t i o n a l l y , he has d i f f i c u l t y grasping o b j e c t s and 
experiences numbness i n two f i n g e r s . 

Range of motion t e s t s i n d i c a t e that claimant has s u s t a i n e d a 
minimal permanent l o s s of d o r s i f l e x i o n i n the r i g h t w r i s t . 
However, no medical opinion i n d i c a t e s what portion of claimant's 
permanent impairment i s a t t r i b u t a b l e to h i s 1981 surgery. 

We f i n d that the evidence preponderates i n favor of a f i n d i n g 
that claimant has sustained minimal, increased r i g h t w r i s t 
impairment as a r e s u l t of h i s compensable r i g h t shoulder i n j u r y 
and surgery. We conclude that the Determination Order's award of 
5% l o s s of use of the r i g h t w r i s t s u f f i c i e n t l y compensates 
claimant. 

ORDER 

The Referee's order dated November 18, 1983 i s affirmed i n 
p a r t and reversed i n p a r t . That portion of the Referee's order 
which did not award claimant r i g h t forearm ( w r i s t ) d i s a b i l i t y i s 
reversed and, i n l i e u thereof, that portion of the December 8, 
1982 Determination Order which awarded claimant 5% (7.5°) 
scheduled r i g h t forearm ( w r i s t ) d i s a b i l i t y i s r e i n s t a t e d and 
affirmed. The remainder of the Referee's order i s affirmed. 

CHARLES W. WRIGHT, C l a i m a n t WCB 83-03528 
S t e v e n Y a t e s , C l a i m a n t ' s A t t o r n e y J u l y 30, 1984 
Moscato & B y e r l y , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members Barnes and F e r r i s . 

Claimant requests review of Referee Q u i l l i n a n ' s order which 
upheld the i n s u r e r ' s d e n i a l of claimant's low back i n j u r y c l a i m . 
Claimant contends that the Referee erred i n r u l i n g t h at he d i d not 
have a compensable claim because the turning motion, which 
p r e c i p i t a t e d h i s low back and l e g pain, was an "ordinary a c t i o n 
unrelated to claimant's work i n the sense of flowing n a t u r a l l y 
from the employment." We agree with claimant and thus r e v e r s e . 
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On February 22, 1983 claimant was employed as a dishwasher. 
On that date, claimant was standing at a sink washing d i s h e s i n a 
bent over p o s i t i o n when h i s employer entered the k i t c h e n and spoke 
to him. Claimant turned and twisted to respond to the employer 
and immediately f e l t a sudden pain i n h i s lower back and l e g . 
Claimant saw h i s p h y s i c i a n that day and was diagnosed as 
s u s t a i n i n g a work r e l a t e d lumbosacral muscle s t r a i n . 

The only p o s s i b l y complicating f a c t o r i n t h i s otherwise 
obviously compensable claim i s : claimant had p r e e x i s t i n g back 
pain s i n c e an automobile accident i n September 1981. Claimant 
s u s t a i n e d neck, upper back and low back i n j u r i e s a t that time. 
The low back pain g e n e r a l l y subsided, while the neck and upper 
back problems continued — although they did not prevent claimant 
from working as a dishwasher. Claimant was a l s o able to hunt e l k , 
f i s h , camp, and d r i v e h i s c a r . He had no problems s i t t i n g or 
standing. 

Over about a f i v e month period before the February 1983 
i n j u r y , claimant reported mild or moderate lumbar pain a t times to 
h i s c h i r o p r a c t o r , Dr. Hebert. Because of claimant's continuing 
symptoms from the automobile a c c i d e n t , i n January 1983 Dr. Hebert 
r e f e r r e d claimant to Dr. Myers for a n e u r o l o g i c a l c o n s u l t a t i o n . 
On the day of the work i n j u r y , February 14, Dr. Hebert reported an 
acute lumbosacral s p r a i n for the f i r s t time. Also, claimant 
t e s t i f i e d that he had not had l e g symptoms before that day. 

Claimant went to see Dr. Hebert the day of h i s i n j u r y . Dr. 
Hebert f i l e d a claim on claimant's behalf the next day. I n the 
box provided for a worker's statement of cause and nature of 
i n j u r y were the words: "washing dishes i n k i t c h e n — turned toward 
boss & t w i s t e d lower back — no equipment involved — was not 
st r u c k — did not f a l l . " Dr. Hebert diagnosed acute lumbosacral 
s p r a i n with f a c e t a l syndrome and checked the box marked "yes" for 
whether the condition was work r e l a t e d . 

Dr. Hebert again r e f e r r e d claimant to Dr. Myers and, on March 
7, 1983, Dr. Myers found claimant to have complaints of acute low 
back and l e f t l e g p a i n . At the time of Dr. Myers' p r i o r 
examination i n January 1983, claimant had made no s i m i l a r 
complaints. Dr. Myers reported: 

"[Claimant's] present d i f f i c u l t y developed 
a c u t e l y on the 22nd of February when, while 
working as a dishwasher, he turned to 
l i s t e n to h i s employer who was t a l k i n g to 
him and i n turning and t w i s t i n g h i s low 
back had a sudden acute snap i n the low 
back area which was a s s o c i a t e d by acute low 
back pain which radi a t e d down the l e f t 
l e g . The pain had p e r s i s t e d f a i r l y much 
unchanged to the present time and i s 
described as r a d i a t i n g on the p o s t e r i o r 
aspect of the l e f t thigh i n t o the c a l f . He 
has not noticed any s p e c i f i c l o c a l i z e d 
numbness i n the foot. He has noted some 
tendency to stumble on the l e f t foot. He 
has noted a notable accentuation of the 
pain i n h i s low back i f he would cough or 
sneeze, with r a d i a t i o n i n t o the l e f t l e g . " 
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Dr. Myers' n e u r o l o g i c a l examination revealed the f o l l o w i n g : 

"I n the lower e x t r e m i t i e s there appears to 
be a d e f i n i t e decrease i n sensation over an 
L-5 and S - l dermatomal d i s t r i b u t i o n i n the 
l e f t lower extremity. 

"In g a i t , the p a t i e n t walks i n a slow 
manner favoring the l e f t l e g . He i s unable 
to completely d o r s i f l e x the l e f t ankle when 
he attempts to h e e l walk at the present 
time although does not appear to have any 
weakness at t h i s time." 

Dr. Myers concluded that h i s findings suggested an acute L-5, S - l 
disk h e r n i a t i o n on the l e f t and he admitted claimant to the 
h o s p i t a l for fu r t h e r evaluation and treatment. 

T e s t i n g revealed s p i n a l canal s t e n o s i s at L-2 to L-3, s l i g h t 
bulging of the annulus at L3-4 on the l e f t and nerve root d e f e c t s 
at L3-4 and L4-5. Conservative care was recommended and claimant 
was placed on anti-inflammatory medication and p h y s i c a l therapy. 

In response to questions from the i n s u r e r , Dr. Myers s t a t e d 
that claimant's low back and leg symptoms were c o n s i s t e n t with the 
h i s t o r y he had received of claimant's at-work i n j u r y on February 
22, 1983. Also i n response to questions from the i n s u r e r , Dr. 
Hebert s t a t e d that claimant's condition was worse a f t e r the 
February 22, 1983 i n j u r y because h i s pain increased to the point 
that a he r n i a t e d d i s c was suspected. 

I n summary, there are two p h y s i c i a n s who examined or t r e a t e d 
claimant before and a f t e r the February 22, 1983 i n c i d e n t ; both 
obtained c o n s i s t e n t h i s t o r i e s from claimant as to the mechanism of 
the i n j u r y , a back t w i s t i n g motion; and both p h y s i c i a n s found a 
r e l a t i o n s h i p between that i n j u r i o u s i n c i d e n t and claimant's 
worsened condition a f t e r that i n c i d e n t . There i s no con t r a r y 
medical opinion. The f a c t that the movement that claimant made at 
the time he sustained h i s i n j u r y was a common movement, i n that he 
undoubtedly made the same type of turning movement both on and o f f 
the job, does not by i t s e l f d i s q u a l i f y a claimant from workers' 
compensation b e n e f i t s . We are not aware of any requirement that a 
body movement, which r e s u l t s i n an i n j u r y at work, be unusual or 
that i t be a movement p e c u l i a r to the work a c t i v i t y . A l l t h a t 
need be proven by claimant i s that he was performing h i s work 
a c t i v i t y and that, as a r e s u l t of that performance, he su s t a i n e d 
i n j u r y . Claimant has so proven to our s a t i s f a c t i o n . 

ORDER 

The Referee's order dated August 19, 1983 i s re v e r s e d . The 
i n s u r e r ' s d e n i a l dated A p r i l 7, 1983 i s s e t aside and claimant's 
claim i s remanded to the i n s u r e r for acceptance and pr o c e s s i n g . 
Claimant's attorney i s awarded $900 for s e r v i c e s at hearing and 
$150 for s e r v i c e s on Board review, to be paid by the i n s u r e r . 
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RICHARD A. WRIGHT, C l a i m a n t 
D a v i d H o l l a n d e r , C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 82-11699 
J u l y 30, 1984 
O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and Lewis. 

The SAIF Corporation requests review of Referee Brown's order 
which found that the claim was prematurely c l o s e d by Determination 
Order dated December 20, 1982, found claimant medically s t a t i o n a r y 
on November 16, 1982 and awarded claimant 32° for 10% unscheduled 
permanent d i s a b i l i t y . SAIF contends that the Determination Order 
should be r e i n s t a t e d . We agree and r e v e r s e the Referee. 

Claimant compensably i n j u r e d h i s low back and neck i n 
February 1982. His t r e a t i n g doctor, Dr. Campagna, de c l a r e d him 
medically s t a t i o n a r y on August 13, 1982. Claimant was r e f e r r e d to 
the Callahan Center upon the recommendation of the Orthopaedic 
Consultants. On November 16, 1982 Dr. Sto r i n o reported that 
claimant was being discharged from the Callahan Center and that he 
was medically s t a t i o n a r y . Dr. Storino noted that claimant 
complained of lightheadedness. 

Claimant saw Dr. Taylor the following day, r e p o r t i n g the 
lightheaded symptoms. Although some precautionary i n s t r u c t i o n s 
were given to claimant, no fur t h e r treatment of those symptoms i s 
found i n the record. Claimant then was t r e a t e d by Dr. Samuel, 
D.C. On December 23, 1982 Dr. Samuel reported that with seven 
treatments claimant's range of motion and muscle spasms had 
improved, which the doctor deemed a measurable improvement, and 
that claimant was not medically s t a t i o n a r y . L a t e r , Dr. Samuel 
reported that he had encouraged claimant to r i d e a horse to help 
h i s back. 

Dr. Tennyson t e s t i f i e d that horseback r i d i n g i s 
c o n t r a i n d i c a t e d for a person with a bad back. He a l s o t e s t i f i e d 
t h a t i f the muscle spasms observed by Dr. Samuel were v o l u n t a r i l y 
induced by claimant, he would expect Dr. Samuel to so note i n h i s 
examination. I n addit i o n , SAIF subpoenaed a witness who t e s t i f i e d 
that during December 1982 she saw claimant r i d i n g and c a r i n g for 
h i s horse, which involved some strenuous a c t i v i t i e s . 

Since the Referee doubted claimant's c r e d i b i l i t y , he only 
r e l i e d on Dr. Samuel's opinion to the extent that i t was based on 
o b j e c t i v e f i n d i n g s , as opposed to claimant's h i s t o r y . The Referee 
concluded that claimant did not v o l u n t a r i l y reduce h i s muscle 
spasms a f t e r November 16, 1982 and, there f o r e , claimant was not 
medically s t a t i o n a r y on that date. 

SAIF urges us to r e j e c t Dr. Samuel's muscle spasm f i n d i n g s i n 
l i g h t of h i s questionable advice that claimant r i d e a horse to 
he l p h i s back. SAIF a l s o observes that Dr. Storino d i d not note 
muscle spasms i n h i s c l o s i n g r e p o r t . In addit i o n , SAIF argues 
that the lightheadedness noted by Dr. Storino i s a s u b j e c t i v e 
symptom which should not negate the medically s t a t i o n a r y f i n d i n g , 
considering claimant's doubtful c r e d i b i l i t y . We agree with SAIF's 
contentions. Furthermore, we are persuaded by Dr. Storino ' s and 
Dr. Campagna's medically s t a t i o n a r y findings and we f i n d that 
claimant was medically s t a t i o n a r y on November 16, 1982. 

Having found that claimant was medically s t a t i o n a r y as found 
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by the Determination Order, we reach the i s s u e of extent of 
permanent d i s a b i l i t y , which claimant r a i s e d i n the a l t e r n a t i v e . 
The Determination Order awarded claimant 32° for 10% unscheduled 
permanent d i s a b i l i t y . Considering claimant's impairment, s o c i a l 
and v o c a t i o n a l f a c t o r s , and comparing t h i s case with other s i m i l a r 
c a s e s , we f i n d that claimant has been adequately compensated by 
the Determination Order award. 

ORDER 

The Referee's order dated August 10, 1983 i s r e v e r s e d . The 
Determination Order dated December 20, 1982 i s r e i n s t a t e d and 
affirmed. 

DONALD J . YOUNG, C l a i m a n t WCB 82-06979 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 30, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members Barnes and Lewis. 

The SAIF Corporation requests review of Referee S t . Martin's 
order which awarded claimant 40% (128°) unscheduled permanent 
d i s a b i l i t y i n l i e u of the Determination Order award of 10% (32°) 
d i s a b i l i t y . SAIF contends that the award i s e x c e s s i v e . We agree 
with SAIF and reduce claimant's award. 

Claimant's compensable i n j u r y has r e s u l t e d i n a chronic 
subluxating r i g h t shoulder. Claimant has received only 
c o n s e r v a t i v e treatment, although Dr. G r i t z k a , Dr. Pasquesi and the 
Orthopaedic Consultants agree that claimant may e v e n t u a l l y have to 
have surgery. Orthopaedic Consultants s t a t e d that r e l a x a t i o n of 
the capsule around the r i g h t shoulder j o i n t makes claimant prone 
to r e i n j u r y , that claimant should not perform work that i n v o l v e s 
heavy overhead l i f t i n g and that h i s impairment i s mild. 
Claimant's t r e a t i n g doctor, Dr. G r i t z k a , opined that the 
Orthopaedic Consultants minimized claimant's impairment, which i s 
more a p p r o p r i a t e l y i n the m i l d l y moderate to moderate range. 
However, Dr. G r i t z k a a l s o s t a t e d that claimant has no p a r t i c u l a r 
l i m i t a t i o n s with regard to l i f t i n g . Dr. Pasquesi rated claimant's 
impairment as 23%, considering h i s l o s s of abduction, muscle 
weakness and chronic moderate pain. 

Claimant has returned to work for the employer as a 
warehouseman. Although claimant i s not able to perform the job he 
he l d when he was i n j u r e d , he can s t i l l perform s e v e r a l jobs at the 
i r o n and s t e e l p l a n t that involve l i f t i n g , pushing and p u l l i n g 
s t e e l . I n f a c t , claimant was r e c e n t l y o f f e r e d a foreman's job at 
a higher r a t e of pay, which he refused because i t was on the 
graveyard s h i f t . The employer's general superintendent t e s t i f i e d 
that claimant i s a good, hard worker. In a d d i t i o n , s i n c e h i s 
i n j u r y claimant has performed work at h i s home i n c l u d i n g 
shoveling, r o t o t i l l i n g , l a y i n g sod, b u i l d i n g a shed, p u t t i n g oh a 
roof, p l a n t i n g shrubs and moving and s t a c k i n g wood. 

We have considered the medical and l a y evidence of claimant's 
impairment, claimant's current job c a p a b i l i t i e s , h i s o f f work 
a c t i v i t i e s , the opportunities for advancement i n h i s job i n s p i t e 
of h i s impairment, h i s age of twenty-eight years, and h i s 
education i n c l u d i n g two years of c o l l e g e and an A s s o c i a t e Degree. 
ORS 656.214(5). Considering these f a c t o r s and comparing t h i s case 
with other s i m i l a r cases, we f i n d that an award of 25% (80°) 
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unscheduled permanent d i s a b i l i t y more a p p r o p r i a t e l y compensates 
claimant. 

ORDER 

The Referee's order dated September 21, 1983 i s modified. 
Claimant i s awarded 25% (80°) unscheduled permanent d i s a b i l i t y i n 
l i e u of a l l p r i o r awards. Claimant's attorney's fee s h a l l be 
adjusted a ccordingly. 

CHESTER L . BALDWIN, C l a i m a n t 
W e l c h , e t a l . , C l a i m a n t ' s A t t o r n e y s 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 

WCB 83-03253 & 83-03254 
J u l y 31, 1984 
O r d e r on Re v i e w 

Reviewed by Board Members Barnes and Lewis. 

The s e l f - i n s u r e d employer requests review of those portions 
of Referee Nichols' order which granted claimant 224° for 70% 
unscheduled d i s a b i l i t y for an i n j u r y on June 25, 1982 for which a 
Determination Order awarded no permanent d i s a b i l i t y . The Referee 
a l s o affirmed an e a r l i e r Determination Order which granted 
claimant 16° for 5% unscheduled d i s a b i l i t y for an i n j u r y on August 
28, 1981. The employer urges that the award be reduced. Claimant 
c r o s s - r e q u e s t s review arguing that he i s permanently and t o t a l l y 
d i s a b l e d . Extent of d i s a b i l i t y a r i s i n g from the two compensable 
i n j u r i e s i s the i s s u e on review. 

I n a d d i t i o n to the i n j u r i e s already mentioned, claimant was 
compensably i n j u r e d i n November 1979 and received an award of 32° 
for 10% unscheduled d i s a b i l i t y as a r e s u l t of that i n j u r y . 

Claimant i s a 61 year old f u r n i t u r e d e l i v e r y d r i v e r with an 
eleventh grade education. He has repeatedly i n j u r e d h i s low 
back. We fin d that h i s o v e r a l l impairment i s i n the range of 
mi l d l y moderate. Although claimant i s precluded from h i s previous 
job, we f i n d that he i s not precluded from r e g u l a r l y performing 
work at a g a i n f u l and s u i t a b l e occupation. Accordingly, we f i n d 
that claimant i s not e n t i t l e d to an award for t o t a l d i s a b i l i t y . 

A f t e r applying the a d m i n i s t r a t i v e g u i d e l i n e s contained i n OAR 
436-65-600 et seq. and comparing t h i s case with other s i m i l a r 
c a s e s , we conclude that claimant would be more properly 
compensated by an award of 144° for 45% unscheduled d i s a b i l i t y i n 
l i e u of the 224° for 70% unscheduled d i s a b i l i t y awarded by the 
Referee. 

ORDER 

The Referee's orders dated November 18, 1983 and November 23, 
1983 are modified. Claimant i s awarded 144° for 45% unscheduled 
d i s a b i l i t y for h i s i n j u r y of June 25, 1982 i n l i e u of the 224° for 
70%~xmscheduled d i s a b i l i t y awarded by the Referee. Claimant's 
attorney's fee s h a l l be adjusted accordingly. The balance of the 
Referee's order i s affirmed. 

-1155-



SHARON M. GOW, C l a i m a n t WCB 82-07492 
E v o h l Malagon, C l a i m a n t ' s A t t o r n e y J u l y 3 1 , 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members F e r r i s and Lewis. 

Claimant requests review of Referee Seymour's order which 
affirmed the SAIF Corporation's d e n i a l of her i n j u r y c l a i m for an 
aneurysm. On review, claimant contends: (1) the Referee 
improperly considered a "scope of employment" defense not r a i s e d 
at hearing; (2) i n the a l t e r n a t i v e , claimant was a c t i n g w i t h i n the 
course and scope of her employment; and (3) claimant's work 
a c t i v i t y was the m a t e r i a l c o n t r i b u t i n g cause of her i n j u r y . I f 
the Board f i n d s the "scope of employment" defense was properly 
r a i s e d , claimant requests remand for the taking of f u r t h e r 
evidence on the i s s u e . F i n a l l y , i f the Board finds that claimant 
was a c t i n g w i t h i n the course and scope of her employment when the 
i n j u r y occurred, she requests remand on the question of "medical 
c a u s a t i o n . " 

The Board a f f i r m s the order of the Referee with the following 
comment. 

Claimant i s a 34 year old l i c e n s e d tax preparer. In June 
1982 she attended an out-of-town seminar conducted by the Oregon 
Society of Tax Consultants. For her attendance at the seminar 
claimant would r e c e i v e c r e d i t hours necessary to maintain her 
l i c e n s e . A d d i t i o n a l l y , the c r e d i t hours of education brought 
claimant c l o s e r to q u a l i f y i n g for her Consultant's L i c e n s e 
examination. 

There was no evidence presented that claimant's employer 
e i t h e r required her to attend the seminar or paid for her 
t u i t i o n . Claimant's mother, one of her employers, a l s o attended 
the seminar. The seminar was one of s e v e r a l methods a v a i l a b l e to 
obtain the r e q u i s i t e number of c r e d i t hours of schooling. 

I n connection with the seminar, a board meeting was 
scheduled. At the meeting, the S o c i e t y ' s board of d i r e c t o r s were 
scheduled to d i s c u s s whether to reprimand a member of the 
o r g a n i z a t i o n . The meeting was open to the general membership. 
Although claimant did not know the member i n question, she took a 
p o s i t i o n unpopular with the board and the approximately 30 people 
i n the audience. 

Af t e r espousing her c o n t r o v e r s i a l opinion, claimant 
experienced a warm f e e l i n g come over her s k u l l from her neck and 
go over her eyes. She had d i f f i c u l t y seeing or hearing and soon 
had an e x c r u c i a t i n g headache. I t was subsequently determined t h a t 
claimant had s u f f e r e d a subarachnoid hemorrhage r e s u l t i n g from a 
ruptured i n t e r c r a n i a l aneurysm. Soon a f t e r , surgery was performed. 

SAIF denied claimant's i n j u r y c l a i m . Without waiving other 
questions of compensability, SAIF s t a t e d that "medical information 
i n the f i l e i n d i c a t e s t h i s condition i s unrelated to your work 
a c t i v i t i e s . " Claimant requested a hearing. 

The Referee affirmed SAIF's d e n i a l . He reasoned t h a t 
although i t could be argued that the employer would b e n e f i t from 
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an employee's a t t e n d a n c e a t a s e m i n a r d e s i g n e d t o i n c r e a s e 
knowledge and w orking s k i l l s , t h e same c o u l d not be s a i d f o r t h e 
employee's a t t e n d a n c e a t a b u s i n e s s m e e t i n g . The R e f e r e e 
c o n c l u d e d t h a t n o t h i n g c l a i m a n t c o u l d do or s a y a t t h e b u s i n e s s 
m eeting would be s u f f i c i e n t l y "work r e l a t e d " w i t h i n t h e meaning o f 
p r e v a i l i n g w o r k e r s ' compensation law. 

A d d r e s s i n g c l a i m a n t ' s i n i t i a l argument on r e v i e w , we f i n d 
t h a t t h e "scope of employment" d e f e n s e was p r o p e r l y r a i s e d a t 
h e a r i n g . The r e c o r d i n d i c a t e s t h a t c o m p e n s a b i l i t y was r a i s e d a s 
an i s s u e i n b o t h S A I F ' s d e n i a l and a t t h e commencement o f t h e 
h e a r i n g . S A I F ' s d e n i a l s p e c i f i c a l l y n o t e s t h a t i t does not waive 
o t h e r q u e s t i o n s of c o m p e n s a b i l i t y , i n a d d i t i o n t o m e d i c a l 
c a u s a t i o n . F u r t h e r , s e v e r a l q u e s t i o n s b e a r i n g on t h e "scope of 
employment" d e f e n s e were posed t o c l a i m a n t on c r o s s e x a m i n a t i o n . 
C l a i m a n t d e m onstrated no s u r p r i s e a t t h e s e q u e s t i o n s and d i d not 
r e q u e s t a postponement. 

We a l s o deny c l a i m a n t ' s r e q u e s t f o r remand f o r t h e t a k i n g of 
f u r t h e r e v i d e n c e on the "scope of employment" i s s u e . Our r e v i e w 
o f t h e r e c o r d r e v e a l s t h a t t h i s c a s e h a s not been " i m p r o p e r l y , 
i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 
6 5 6 . 2 9 5 ( 5 ) . 

F i n a l l y , we a g r e e t h a t the c l a i m i s not compensable. We 
b e l i e v e t h a t c l a i m a n t ' s a t t e n d a n c e a t t h e seminar i n o r d e r t o 
m a i n t a i n h e r l i c e n s e a s a t a x p r e p a r e r was i n s u f f i c i e n t t o 
e s t a b l i s h t h a t h e r i n j u r y o c c u r r e d d u r i n g the c o u r s e and scope o f 
h e r employment. 

The f a c t s o f t h i s c a s e a r e a n alogous t o t h o s e p r e s e n t e d i n 
Haugen v. S A I F , 37 Or App 601 ( 1 9 7 8 ) . I n Haugen, a p o l i c e o f f i c e r 
s u f f e r e d a back i n j u r y w h i l e l i f t i n g w e i g h t s a t home d u r i n g 
non-working h o u r s . H i s j o b s p e c i f i c a t i o n r e q u i r e d t h a t o f f i c e r s 
m a i n t a i n a good p h y s i c a l c o n d i t i o n and be s u b j e c t t o a b i e n n i a l 
p h y s i c a l e x a m i n a t i o n . However, h i s employer d i d not p r e s c r i b e any 
p a r t i c u l a r e x e r c i s e regime. Hol d i n g the c l a i m noncompensable, t h e 
c o u r t s t a t e d t h a t "the c r i t i c a l f a c t i s t h a t t h e r i s k o f i n j u r y 
from c l a i m a n t ' s p h y s i c a l c o n d i t i o n i n g program d i d not a r i s e o u t of 
but r a t h e r was a c o n d i t i o n t o or q u a l i f i c a t i o n f o r t h e 
employment." Haugen, s u p r a . , a t 605. The c o u r t went on t o s a y 
t h a t "the employee assumes the r e s p o n s i b i l i t y f o r , and 
c o r r e s p o n d i n g l y any a t t e n d a n t r i s k o f , meeting t h e j o b 
q u a l i f i c a t i o n s . " Haugen, s u p r a . , a t 605. 

Here, a s i n Haugen, c l a i m a n t ' s employer d i d not p r e s c r i b e the 
manner i n which she f u l f i l l e d h e r e d u c a t i o n r e q u i r e m e n t i n o r d e r 
t o m a i n t a i n h e r s t a t u s a s a s t a t e - l i c e n s e d t a x p r e p a r e r . No 
e v i d e n c e was p r e s e n t e d t o i n d i c a t e c l a i m a n t was r e q u i r e d t o a t t e n d 
t h e seminar or t h a t h e r t u i t i o n was p a i d by h e r employer. The 
r e c o r d s u g g e s t s t h a t c l a i m a n t ' s d e c i s i o n t o a t t e n d was h e r own. 
We a r e p e r s u a d e d t h a t the maintenance of h e r l i c e n s e d i d not a r i s e 
o u t o f h e r employment, but r a t h e r was a c o n d i t i o n o r q u a l i f i c a t i o n 
f o r t h e employment. C o n s e q u e n t l y , c l a i m a n t assumes t h e . 
r e s p o n s i b i l i t y f o r , and any a t t e n d a n t r i s k o f , meeting h e r j o b 
q u a l i f i c a t i o n s . A c c o r d i n g l y , we f i n d t h a t c l a i m a n t ' s i n j u r y w h i l e 
a t t e n d i n g t h e seminar d i d not o c c u r w i t h i n t h e c o u r s e and scope o f 
h e r employment. 

S i n c e we have found t h a t the i n j u r y d i d not o c c u r w i t h i n t h e 
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c o u r s e and scope of c l a i m a n t ' s employment, i t f o l l o w s t h a t we need 
not d e c i d e h e r r e q u e s t t o remand on t h e " m e d i c a l c a u s a t i o n " i s s u e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 10, 1984 i s a f f i r m e d . 

Reviewed by Board Members F e r r i s and B a r n e s . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w of R e f e r e e 
Seymour's o r d e r which s e t a s i d e i t s p a r t i a l d e n i a l of c l a i m a n t ' s 
m e d i c a l t r e a t m e n t i n the form of p r o l o t h e r a p y t r e a t m e n t . 

C l a i m a n t s u s t a i n e d a compensable low back i n j u r y i n 1976 f o r 
w h i c h he was s u b s e q u e n t l y awarded a t o t a l of 160° f o r 50% 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . H i s c o n d i t i o n h a s been 
d i a g n o s e d a s c h r o n i c l u m b o s a c r a l s t r a i n , d e g e n e r a t i v e d i s c d i s e a s e 
and o b e s i t y . Treatment f o r h i s compensable i n j u r y h a s been 
c o n s e r v a t i v e . 

C l a i m a n t began r e c e i v i n g p r o l o t h e r a p y t r e a t m e n t s i n J a n u a r y 
1982 f o r h i s p e r s i s t e n t low back p a i n from Dr. Ho, an o s t e o p a t h i c 
p h y s i c i a n . The t r e a t m e n t was a d m i n i s t e r e d by Dr. Ho w e e k l y a t h i s 
o f f i c e i n P o r t l a n d , r e q u i r i n g c l a i m a n t , who l i v e s i n M y r t l e P o i n t , 
to d r i v e a t o t a l of 536 m i l e s round t r i p e a ch week. Dr. Ho 
d e s c r i b e d t h e t r e a t m e n t as f o l l o w s : 

" [ C l a i m a n t ] i s r e c e i v i n g p r o l o t h e r a p y which 
c o n s i s t s of i n j e c t i o n s of a s p e c i a l 
s o l u t i o n which s t i m u l a t e s the body t o form 
new f i b r o u s t i s s u e . T h i s m e d i c a t i o n i s 
i n j e c t e d i n t o h i s i n j u r e d l i g a m e n t s which 
s t i m u l a t e h i s body i n e f f e c t t o r e p a i r and 
s t r e n g t h e n i n j u r e d l i g a m e n t s t h u s 
s t a b i l i z i n g u n s t a b l e j o i n t s which a r e 
o t h e r w i s e p a i n f u l w i t h movement. T h i s 
t r e a t m e n t i s q u i t e d i f f e r e n t from 
a c u p u n c t u r e . " 

The employer i n i t i a l l y p a i d f o r t h i s form o f t r e a t m e n t . I n 
March 1982 the employer had c l a i m a n t examined by O r t h o p a e d i c 
C o n s u l t a n t s , who o p i n e d : 

"From the b e s t i n f o r m a t i o n t h a t we can 
o b t a i n , p r o l o t h e r a p y or the i n j e c t i o n o f a 
s c l e r o s i n g agent about t h e back, i s not a 
form of t h e r a p y p r e s c r i b e d by M.D. 
o r t h o p e d i s t s , and a p p a r e n t l y i s not a 
g e n e r a l l y a c c e p t e d form of t h e r a p y and 
a p p a r e n t l y r a r e l y p r a c t i c e d by t h e 
o s t e o p a t h i c community. On t h i s b a s i s , we 
do not b e l i e v e t h a t [ t h e e m p l o y e r ] s h o u l d 
be made r e s p o n s i b l e f o r t h i s t y p e of 
t h e r a p y . I n a d d i t i o n , d r i v i n g o ver 500 
m i l e s a week i s o n l y c o n d u c i v e t o 
a g g r a v a t i o n of h i s back c o m p l a i n t s . " 

GEORGE W. HURST, C l a i m a n t 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s 
Moscato & B y e r l y , D e f e n s e A t t o r n e y s 

WCB 82-05911 
J u l y 3 1, 1984 
O r d e r on Re v i e w 
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I n June 1982 t h e employer r e c e i v e d a communication from t h e 
Workers' Compensation Department, s i g n e d by t he D i r e c t o r , w h i c h 
was s e n t t o a l l i n s u r e r s and s e l f - i n s u r e d e m p l o y e r s , and which 
s t a t e s i n r e l e v a n t p a r t : 

"The Department's Committee o f M e d i c a l 
C o n s u l t a n t s d i s c u s s e d the use o f 
p r o l o t h e r a p y and of i m p l a n t a t i o n of c e r t a i n 
e l e c t r i c a l d e v i c e s f o r the c o n t r o l o f 
p a i n . T h e i r o p i n i o n s a r e a s f o l l o w s : 

'The committee d i s c u s s e d t h e 
p r o c e d u r e s d e s c r i b e d a s 
p r o l o t h e r a p y or s c l e r o t h e r a p y i n 
the t r e a t m e n t o f t h e p a i n f u l or 
u n s t a b l e back and c o n c l u d e d t h a t 
t h i s i s not an a c c e p t a b l e form of 
t h e r a p y . A p r e l i m i n a r y s e a r c h o f 
th e l i t e r a t u r e p r o v i d e d no 
a u t h o r i t a t i v e s u p p o r t f o r the 
p r o c e d u r e which seems t o l a c k any 
p h y s i o l o g i c a l r a t i o n a l e . Only 
two p h y s i c i a n s i n Oregon a r e 
known t o ad v o c a t e t h e u s e o f t h i s 
p r o c e d u r e which h a s produced, i n 
some c a s e s , some v e r y s e r i o u s 
s i d e e f f e c t s . U n t i l t h e 
proponents can produce c r e d i b l e 
s c i e n t i f i c e v i d e n c e i n s u p p o r t of 
the p r o c e d u r e , i t i s recommended 
t h a t t h e i n s u r e r s not r e i m b u r s e 
p h y s i c i a n s f o r t h i s p r o c e d u r e . ' 

"These o p i n i o n s of t he Committee of M e d i c a l 
C o n s u l t a n t s a r e forwarded i n c o n n e c t i o n 
w i t h M e d i c a l R u l e 69-201(10) which r e a d s a s 
f o l l o w s : 

' I n s u r e r s and c l a i m a n t s a r e not 
r e s p o n s i b l e f o r payment f o r 
t r e a t m e n t p r o c e d u r e s r e n d e r e d i n 
c o n n e c t i o n w i t h t h e compensable 
i n j u r y t h a t a r e not approved and 
t a u g h t by a c c r e d i t e d i n s t i t u t i o n s 
of t h e l i c e n t i a t e ' s p r o f e s s i o n . 
I f t h e i n s u r e r b e l i e v e s 
p r o c e d u r e s t o be i n a p p r o p r i a t e , 
of unproven v a l u e or e x p e r i m e n t a l 
i n n a t u r e , t h e i s s u e may be 
r e f e r r e d t o t h e Department f o r 
r e f e r r a l t o a committee o f 
c o n s u l t a n t s of the p h y s i c i a n ' s 
p e e r s . ' " 

By l e t t e r d a t e d June 28, 1982, Dr. Ho r e p o r t e d a major 
improvement i n c l a i m a n t ' s c o n d i t i o n , termed c l a i m a n t ' s c o n d i t i o n 
s t a t i o n a r y and a d v i s e d t h e employer t h a t no f u r t h e r t r e a t m e n t was 
p l a n n e d a t t h a t t i m e . 

By l e t t e r d a t e d June 29, 1982, t h e employer p a r t i a l l y d e n i e d 
Dr. Ho's p r o l o t h e r a p y t r e a t m e n t , a d v i s i n g c l a i m a n t : 
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" R e l a t i v e t o your t r e a t m e n t of p r o l o t h e r a p y 
by Dr. Ho, p l e a s e be a d v i s e d t h a t t h e use 
of p r o l o t h e r a p y i s not c o n s i d e r e d an 
a c c e p t a b l e form of t r e a t m e n t by t h e Workers 
Compensation Department Committee of 
M e d i c a l C o n s u l t a n t s . 

" T h i s o p i n i o n i s now i n c o n n e c t i o n w i t h 
m e d i c a l r u l e ORS [ s i c ] 6 9 - 2 0 1 ( 1 0 ) . " 

By l e t t e r d a t e d October 5, 1982, Dr. Ho f u r t h e r d e s c r i b e d t h e 
p r o l o t h e r a p y t r e a t m e n t s and p r o v i d e d a copy of h i s a r t i c l e on t h e 
s u b j e c t p u b l i s h e d i n t h e " O s t e o p a t h i c P h y s i c i a n " magazine. Dr. Ho 
acknowledged h i s t r e a t m e n t s were c o n t r o v e r s i a l : 

" M o r r i s K. C r o t h e r s , M.D., M e d i c a l D i r e c t o r 
o f t h e Workman's Compensation Department 
d e c l a r e d some months ago, a f t e r a meeting 
o f h i s committee, t h a t t h e y found t h i s 
t r e a t m e n t u n s c i e n t i f i c and t h a t 
' p r e l i m i n a r y ' s e a r c h of t h e l i t e r a t u r e 
f a i l e d t o r e v e a l any s c i e n t i f i c b a s i s f o r 
th e t r e a t m e n t or s u p p o r t f o r i t . I have 
had e x t e n s i v e communication w i t h Dr. 
C r o t h e r s and f i n d t h a t he f a i l e d t o 
i n d i c a t e t h a t he was a t a l l aware o f t h o s e 
t h a t I c i t e d f o r him nor s e n t him. I have 
found t h e a t t i t u d e of the Workman's 
Compensation Department p r e j u d i c e d and 
i l l - d i s p o s e d t o c o n s i d e r i n g any new 
i n f o r m a t i o n a l o n g t h e s e l i n e s . " 

C l a i m a n t t e s t i f i e d t h a t he f e l t t h e t r e a t m e n t s h e l p e d him, 
t h e y r e l i e v e d h i s p a i n and t h a t he had not n o t i c e d any s i d e 
e f f e c t s . 

D u r i n g t h e h e a r i n g , t h e R e f e r e e i n d i c a t e d t h a t he i n t e n d e d t o 
i n q u i r e about t h e c o m p o s i t i o n of the Department's committee t h a t 
had i n v e s t i g a t e d t h e p r o l o t h e r a p y i s s u e . C o u n s e l f o r a l l p a r t i e s 
i n d i c a t e d agreement w i t h , or a t l e a s t no o b j e c t i o n t o , t h i s 
p r o c e d u r e . I n h i s o r d e r , t h e R e f e r e e r e c i t e d t h a t h i s 
i n v e s t i g a t i o n r e v e a l e d t h a t a l l t h r e e committee members were 
m e d i c a l d o c t o r s . 

The R e f e r e e found t h a t t h e d i s p u t e d p r o l o t h e r a p y t r e a t m e n t s 
were compensable. He r e a s o n e d t h a t t h e r e was a g e n e r a l p r i n c i p l e 
under ORS 656.245 t h a t a l l t r e a t m e n t p r e s c r i b e d by a t r e a t i n g 
p h y s i c i a n i s compensable. He found f a u l t w i t h t h e D i r e c t o r ' s June 
1982 communication t o a l l i n s u r e r s b e c a u s e t h e Department's 
committee had not been composed of Dr. Ho's p e e r s . F i n a l l y , t h e 
R e f e r e e l a u n c h e d i n t o a l e n g t h y c o n s i d e r a t i o n of whether t h e 
D i r e c t o r ' s June 1982 communication s h o u l d have been adopted 
p u r s u a n t t o t h e r u l e m a k i n g p r o c e d u r e s of t h e A d m i n i s t r a t i v e 
P r o c e d u r e s A c t , ORS ch 183, and c o n c l u d e d t h a t i t s h o u l d have been 
adopted w i t h t h a t s t a t u t o r y f o r m a l i t y . 

We b e l i e v e t h a t the R e f e r e e ' s c o n c e r n s about t h e meaning and 
p r o p e r a p p l i c a t i o n o f t h e A d m i n i s t r a t i v e P r o c e d u r e s A c t does 
l i t t l e t o advance a n a l y s i s and r e s o l u t i o n o f t h e i s s u e i n t h i s 
c a s e . We a g r e e t h a t , i n t h e c a s e s t h a t have i n v o l v e d m e d i c a l 

-1160-



s e r v i c e q u e s t i o n s under ORS 656.245, g e n e r a l l y t r e a t m e n t 
recommended or r e n d e r e d by a t r e a t i n g p h y s i c i a n h a s been found t o 
be compensable. The c a s e s a l s o make c l e a r , however, t h a t t h a t i s 
an o u t e r l i m i t o f r e a s o n a b l e n e s s . The c e n t r a l i s s u e i n t h i s c a s e 
i s whether t h e p r o l o t h e r a p y t r e a t m e n t s were n e c e s s a r i l y and 
r e a s o n a b l y i n c u r r e d a s a means t o t r e a t c l a i m a n t ' s p a i n stemming 
from a compensable i n j u r y . 

The f a c t t h a t a form of t r e a t m e n t i s n o v e l o r u n u s u a l does 
not n e c e s s a r i l y mean t h a t i t i s u n r e a s o n a b l e . F o r example, i n 
A l l e n D a v i s , 33 Van N a t t a 564 ( 1 9 8 1 ) , we found t h a t t h e c l a i m a n t ' s 
p a l l i a t i v e a c u p u n c t u r e t r e a t m e n t s were r e a s o n a b l e and 
compensable. I n D a v i s , the c l a i m a n t ' s t r e a t i n g o r t h o p e d i s t , 
a l t h o u g h not p e r s o n a l l y i m p r e s s e d by t h e l o n g term b e n e f i t s o f 
a c u p u n c t u r e , s t a t e d i t was p o s s i b l e , b ut v e r y u n l i k e l y , t h a t t h e 
c l a i m a n t would b e n e f i t from t h e t r e a t m e n t s . There was no e v i d e n c e 
i n D a v i s of p o s s i b l e a d v e r s e s i d e e f f e c t s from t h e a c u p u n c t u r e 
t r e a t m e n t s . 

As i n D a v i s , i n t h e p r e s e n t c a s e we look beyond t h e n o v e l t y 
o f t h e t r e a t m e n t i n q u e s t i o n t o t h e m e d i c a l e v i d e n c e about t h e 
r e a s o n a b l e n e s s of t h a t t r e a t m e n t . I n t he p r e s e n t c a s e , u n l i k e i n 
D a v i s , t h e r e a r e s i g n i f i c a n t o p i n i o n s i n o p p o s i t i o n t o t h e form of 
t r e a t m e n t i n i s s u e . The t h r e e members of t h e O r t h o p a e d i c 
C o n s u l t a n t s p a n e l and the t h r e e members of the Department's 
committee a l l s t a t e i n v a r i o u s ways t h a t p r o l o t h e r a p y i s not 
e f f e c t i v e , i s c o n t r a r y t o a c c e p t e d p r o f e s s i o n a l s t a n d a r d s and 
c o u l d produce s e r i o u s s i d e e f f e c t s . Moreover, t h e o b s e r v a t i o n o f 
th e O r t h o p a e d i c C o n s u l t a n t s — t h a t t h e r i s k - b e n e f i t r a t i o h a r d l y 
j u s t i f i e s a c l a i m a n t w i t h a c h r o n i c back p a i n problem d r i v i n g more 
th a n 500 m i l e s a week f o r p r o l o t h e r a p y — seems cogent t o u s . 

On t h i s r e c o r d , i n o r d e r t o j o i n t h e R e f e r e e i n s e t t i n g a s i d e 
t h e e mployer's p a r t i a l d e n i a l , we would have t o be a b l e t o 
a f f i r m a t i v e l y c o n c l u d e t h a t Dr. Ho's m i n o r i t y o p i n i o n about t h e 
e f f i c a c y and s a f e t y o f p r o l o t h e r a p y i s more p e r s u a s i v e 
n o t w i t h s t a n d i n g t h e m a j o r i t y o p i n i o n t o t he c o n t r a r y . Having 
c o n s i d e r e d t h e e n t i r e r e c o r d , we a r e u n a b l e t o so c o n c l u d e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 19, 1983 i s r e v e r s e d . The 
s e l f - i n s u r e d employer's p a r t i a l d e n i a l d a t e d June 29, 1982 i s 
r e i n s t a t e d and a f f i r m e d . 

BLANCHE M. KEENEY, C l a i m a n t WCB 83-01840 
G a r y J o n e s , C l a i m a n t ' s A t t o r n e y J u l y 31, 1984 
Moscato & B y e r l y , D e f e n s e A t t o r n e y s O r d e r on Revi e w 

Reviewed by Board Members Barnes and F e r r i s . 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e Seymour's o r d e r w h i c h 
s e t a s i d e i t s d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h e r back 
c o n d i t i o n . 

C l a i m a n t compensably i n j u r e d h e r c e r v i c a l and low back on 
March 1, 1979 w h i l e l i f t i n g a h e a v y c a s h box. The c l a i m was 
a c c e p t e d and c l o s e d by D e t e r m i n a t i o n Order which g r a n t e d no award 
f o r permanent d i s a b i l i t y . On May 13, 1982 a S t i p u l a t e d Order 
awarded c l a i m a n t 80° f o r 25% u n s c h e d u l e d d i s a b i l i t y . 
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On J a n u a r y 8, 1983 c l a i m a n t went on a w i n t e r o u t i n g w i t h h e r 
f a m i l y and some f r i e n d s . Toward t h e end o f the day, a f t e r 
consuming s e v e r a l hot b u t t e r e d rums, c l a i m a n t a t t e m p t e d t o s l i d e 
down a s l o p i n g road on a l a r g e t r u c k i n n e r t u b e . Other members of 
th e p a r t y had worn t h e h i l l smooth by t h a t t i m e . C l a i m a n t h a s no 
memory of what o c c u r r e d a f t e r she s t a r t e d s l i d i n g down t h e h i l l . 
W i t n e s s e s t e s t i f i e d t h a t c l a i m a n t appeared t o have p a s s e d out by 
the time she r e a c h e d t h e bottom of the s l o p e . 

C l a i m a n t was t a k e n t o a h o s p i t a l . The a t t e n d i n g p h y s i c i a n 
n o t ed t h a t she complained of p a i n and i n a b i l i t y t o move h e r l e g s . 
He d i a g n o s e d " s t r a i n + p s y c o v e r l a y . " Her t r e a t i n g p h y s i c i a n 
f i l e d a m e d i c a l r e p o r t form w i t h the i n s u r e r i n which he s t a t e d , 
" T h i s i s a g g r a v a t i o n of p r e v i o u s i n j ( s i c ) t h a t was i n i t i a l l y 
s t a t i o n a r y but s t i l l v e r y symptomatic." The form c o n t a i n s no 
f u r t h e r e x p l a n a t i o n of the d o c t o r ' s o p i n i o n . The o n l y o t h e r 
m e d i c a l r e p o r t which c o n c e r n s c l a i m a n t ' s c o n d i t i o n f o l l o w i n g t h e 
s l i d i n g i n c i d e n t i s a r e p o r t from O r t h o p a e d i c C o n s u l t a n t s ' 
e x a m i n a t i o n of May 26, 1983. They opined t h a t t h e s l i d i n g 
i n c i d e n t d i d not worsen c l a i m a n t ' s c o n d i t i o n . 

The R e f e r e e r e l i e d on the r e p o r t o f t he t r e a t i n g p h y s i c i a n 
and found t h a t c l a i m a n t had e s t a b l i s h e d a compensable 
a g g r a v a t i o n . We d i s a g r e e . The Supreme C o u r t s a i d i n G r a b l e v. 
Weyerhaeuser, 291 Or 387 ( 1 9 8 1 ) : 

"We c o n c l u d e t h a t i f the c l a i m a n t 
e s t a b l i s h e s t h a t t h e compensable i n j u r y i s 
'a m a t e r i a l c o n t r i b u t i n g c a u s e ' of h i s 
worsened c o n d i t i o n , he has t h e r e b y 
n e c e s s a r i l y e s t a b l i s h e d t h a t t h e worsened 
c o n d i t i o n i s not the r e s u l t of an 
'independent, i n t e r v e n i n g ' non i n d u s t r i a l 
c a u s e . " I d a t 400-1. 

We f i n d t h a t c l a i m a n t h a s f a i l e d t o prove t h a t h e r compensable 
i n j u r y i s a m a t e r i a l c o n t r i b u t i n g c a u s e of a worsened c o n d i t i o n . 
The o n l y e v i d e n c e which l i n k s the compensable i n j u r y w i t h 
c l a i m a n t ' s a l l e g e d l y worsened c o n d i t i o n f o l l o w i n g t h e s l e d d i n g 
i n c i d e n t i s the u n e x p l a i n e d and c r y p t i c comment o f t h e t r e a t i n g 
p h y s i c i a n . Without f u r t h e r e x p l a n a t i o n , t h a t s t a t e m e n t i s 
i n s u f f i c i e n t t o c a r r y c l a i m a n t ' s burden of p r o o f . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 18, 1983 i s r e v e r s e d . 

JOSE LOPEZ, C l a i m a n t WCB 83-09336 
Noreen S a l t v e i t , C l a i m a n t ' s A t t o r n e y J u l y 3 1, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members F e r r i s and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e F i n k ' s o r d e r 
w h i c h s e t a s i d e i t s d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h i s 
low back c o n d i t i o n . 

C l a i m a n t compensably i n j u r e d h i s low back on J a n u a r y 9, 1981 
w h i l e moving t a b l e s . C l a i m a n t was d i a g n o s e d a s h a v i n g a lumbar 
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s t r a i n and was r e l e a s e d t o work on J a n u a r y 26, 1981. A 
D e t e r m i n a t i o n Order g r a n t e d no award f o r permanent d i s a b i l i t y . 

I n J u l y 1982 c l a i m a n t saw Dr. Simpson, D.C., f o r c o n t i n u i n g 
low back p a i n . Dr. Simpson a d v i s e d c l a i m a n t t h a t h i s c o n d i t i o n 
had not worsened s i n c e the time of the J a n u a r y i n j u r y . I n 
September 1982 c l a i m a n t moved t o Texas where he s p e n t s e v e r a l 
months f i x i n g up a house which he owns but i n which h i s mother 
h o l d s a l i f e e s t a t e . C l a i m a n t d i d not do t h e l a b o r on t h e house 
b u t h i r e d h e l p . I n A p r i l 1983 c l a i m a n t began s e e i n g Dr. C a r l s o n 
D.C., i n T e x a s . Dr. C a r l s o n noted the J a n u a r y 1981 i n j u r y . He 
compared x - r a y s t a k e n by Dr. Simpson on J a n u a r y 12, 1981 w i t h 
x - r a y s t a k e n i n h i s o f f i c e . He o p i n e d t h a t c l a i m a n t ' s c o n d i t i o n 
was v i r t u a l l y unchanged. 

I n J u l y 1983 c l a i m a n t r e t u r n e d t o Oregon where he a g a i n saw 
Dr. Simpson. I n August 1983 Dr. Simpson r e p o r t e d : 

" I r e v i e w e d Dr. C a r l s o n ' s m e d i c a l r e p o r t s 
and r a d i o g r a p h s . A b r i e f r e g i o n a l exam 
r e v e a l e d much the same s i t u a t i o n as i n 
y e a r s p a s t a l t h o u g h i t was a p p a r e n t t h a t he 
c u r r e n t l y was h a v i n g an a c u t e 
e x a c e r b a t i o n . I took a d d i t i o n a l 
r a d i o g r a p h s and comparing them w i t h t h o s e 
t a k e n i n 1981 c o n f i r m e d the p r o g r e s s i o n of 
h i s d e g e n e r a t i v e j o i n t c o n d i t i o n e s p e c i a l l y 
a t t h e L4-5 l e v e l . 

" I t r e a t e d him a few t i m e s o v e r t h e 
s u c c e e d i n g weeks w i t h o n l y s l i g h t 
improvement. I t was my i m p r e s s i o n t h a t h i s 
p r i m a r y problems i n v o l v e d i r r i t a t i o n from 
t h e d e g e n e r a t i n g lumbar s p i n e and not from 
p r i m a r i l y m e c h a n i c a l derangement. W h i l e 
m e c h a n i c a l problems were c l e a r l y i n 
e v i d e n c e , I f e l t t h e y were c a u s e d by t h e 
ongoing d e g e n e r a t i v e p r o c e s s . " 

I n August 1983 Dr. P e t e r s o n examined c l a i m a n t a t Dr. 
Simpson's r e q u e s t . He noted d e g e n e r a t i v e changes i n c l a i m a n t ' s 
s p i n e . He s t a t e d no o p i n i o n on whether c l a i m a n t ' s c o n d i t i o n had 
worsened or whether the i n d u s t r i a l i n j u r y c o n t r i b u t e d t o 
c l a i m a n t ' s c o n d i t i o n a t t h e time of h i s e x a m i n a t i o n . 

I n September 1983 Dr. Duff examined c l a i m a n t f o r S A I F . He 
o p i n e d : 

" T h i s man h a s a l e n g t h y m e d i c a l h i s t o r y of 
back c o m p l a i n t s over the p a s t twenty y e a r s 
c o m p a t i b l e w i t h the changes on X - r a y which 
demonstrate q u i t e marked o s t e o a r t h r i t i c 
change. The i n c i d e n t of J a n a u r y 9, 1981, 
a p p e a r s i n r e t r o s p e c t t o have been a r a t h e r 
minor e x a c e r b a t i o n of symptoms, from which 
he had a r a p i d r e c o v e r y w i t h minimal 
t r e a t m e n t . There i s no i n d i c a t i o n t h a t h i s 
p r e s e n t back problems a r e r e l a t e d t o t h a t 
p a r t i c u l a r i n c i d e n t a t work, and i t would 
not appear t h a t h i s work h a s any d i r e c t 
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a f f e c t upon h i s symptoms now, s i n c e he 
r e p o r t s b e i n g more symptomatic a t t h i s t ime 
a f t e r he h a s been out of work f o r o v e r a 
y e a r . T h e r e i s a v e r y m i l d degree o f 
permanent p h y s i c a l impairment a t t r i b u t a b l e 
t o t h e d e g e n e r a t i v e p r o c e s s i n h i s s p i n e . 
No p h y s i c a l impairment i s noted a s a r e s u l t 
o f h i s work i n j u r y . " 

S A I F d e n i e d an a g g r a v a t i o n c l a i m on September 20, 1983. 

On October 31, 1983 Dr. P a s q u e s i examined c l a i m a n t . He 
o p i n e d : 

" [ B ] y f a r the g r e a t e s t problem i n t h i s 
p a t i e n t ' s c a s e i s the d e g e n e r a t i v e d i s c 
d i s e a s e and . . . the e v e n t o f 1-9-81, 
c o n t r i b u t e d t o a s m a l l e x t e n t t o h i s need 
f o r l a y i n g o f f work and r e c e i v i n g work a t 
t h a t t i m e . " 

Dr. P a s q u e s i d i d not s t a t e whether c l a i m a n t ' s i n d u s t r i a l i n j u r y 
c o n t r i b u t e d t o a w o r s e n i n g of the d e g e n e r a t i v e d i s c d i s e a s e a t t h e 
time o f t h e i n j u r y or whether the i n d u s t r i a l i n j u r y c o n t r i b u t e d t o 
c l a i m a n t ' s a l l e g e d l y worsened c o n d i t i o n a t the time o f t h e 
e x a m i n a t i o n . 

C l a i m a n t ' s a t t o r n e y r e f e r r e d him t o Dr. B r e i t e n s t e i n , D.C., 
f o r e v a l u a t i o n on September 27, 1983. S u b s e q u e n t l y , Dr. 
B r e i t e n s t e i n became c l a i m a n t ' s t r e a t i n g p h y s i c i a n . Dr. 
B r e i t e n s t e i n o p i n e d : 

" I t i s a p p a r e n t from t h e x - r a y s t u d i e s , 
h i s t o r y and exam f i n d i n g s t h a t a l t h o u g h 
r e l a t i v e l y asymptomatic and dormant, a 
long-term, p r e - e x i s t i n g d e g e n e r a t i v e d i s c 
c o n d i t i o n which was f u r t h e r i n j u r e d i n 
J a n u a r y 1981. The 1981 i n j u r y , 
s uperimposed upon an asymptomatic, 
p r e - e x i s t i n g c h r o n i c a l l y weakened s p i n e , 
c a u s e s s u b s t a n t i a l l y more p e r s i s t e n t 
symptoms and l o s s of f u n c t i o n c a p a c i t y t h a n 
i f imposed upon normal, h e a l t h y t i s s u e s . " 

The R e f e r e e a c c e p t e d Dr. B r e i t e n s t e i n ' s o p i n i o n and s e t a s i d e 
S A I F ' s d e n i a l o f t h e a g g r a v a t i o n c l a i m . We d i s a g r e e and r e v e r s e . 

C l a i m a n t has p r e e x i s t i n g d e g e n e r a t i v e d i s c d i s e a s e w h i c h , 
a c c o r d i n g t o h i s p r e v i o u s c h i r o p r a c t o r became symptomatic about 
once p e r y e a r f o r s e v e r a l y e a r s p r i o r t o h i s i n d u s t r i a l i n j u r y . 
H i s i n j u r y was a s t r a i n type i n j u r y which o c c a s s i o n e d l e s s t h a n 
one month's time l o s s . Dr. Duff o p i n e s t h a t t h e i n d u s t r i a l i n j u r y 
had no e f f e c t on c l a i m a n t ' s d e g e n e r a t i v e d i s c d i s e a s e . Dr. 
P a s q u e s i s t a t e s t h e i n d u s t r i a l i n j u r y may have c o n t r i b u t e d 
s l i g h t l y t o c l a i m a n t ' s p r e s e n t c o n d i t i o n , but he does not s a y 
whether t h e i n d u s t r i a l i n j u r y c o n t r i b u t e d to any w o r s e n i n g o f 
c l a i m a n t ' s c o n d i t i o n . Only Dr. B r e i t e n s t e i n s u p p o r t s a 
compensable a g g r a v a t i o n . We a r e more c o n v i n c e d by Dr. D u f f ' s 
e x p l a n a t i o n t h a n by Dr. B r e i t e n s t e i n ' s . A c c o r d i n g l y , we f i n d t h a t 
c l a i m a n t h a s f a i l e d to s u s t a i n h i s burden o f p r o o f . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d November 28, 1983 i s r e v e r s e d . The 
S A I F C o r p o r a t i o n ' s d e n i a l d a t e d September 20, 1983 i s r e i n s t a t e d . 

The Board i s s u e d i t s Order on Review h e r e i n on March 2, 
1983. We a f f i r m e d and adopted the R e f e r e e ' s o r d e r w h i c h , among 
o t h e r t h i n g s , u p h e l d t h e i n s u r e r ' s p a r t i a l , r e t r o a c t i v e d e n i a l of 
b e n e f i t s beyond F e b r u a r y 1980. 35 Van N a t t a 502 ( 1 9 8 3 ) . On 
c l a i m a n t ' s p e t i t i o n f o r j u d i c i a l r e v i e w , the C o u r t o f A p p e a l s 
remanded i n p a r t f o r r e c o n s i d e r a t i o n i n l i g h t o f t h e Supreme 
C o u r t ' s d e c i s i o n ( i s s u e d subsequent t o t h e d a t e of our o r d e r ) i n 
Bauman v. S A I F , 295 Or 788 ( 1 9 8 3 ) . P a r k e r v. North P a c i f i c 
I n s u r a n c e Co., 66 Or App 118 ( 1 9 8 3 ) . 

The i s s u e b e f o r e us on remand i s whether the i n s u r e r was 
p e r m i t t e d t o r e t r o a c t i v e l y deny t h r e e p r e v i o u s l y a c c e p t e d 
a g g r a v a t i o n c l a i m s i n F e b r u a r y , August and November o f 1980. 
T h i s , i n t u r n , depends upon whether t h e r e h a s been an adequate 
showing of " f r a u d , m i s r e p r e s e n t a t i o n or o t h e r i l l e g a l a c t i v i t y , " 
as c o n t e m p l a t e d by Bauman v. S A I F , s u p r a . 

C l a i m a n t was i n j u r e d i n J u l y of 1979, and h i s c l a i m was 
c l o s e d by D e t e r m i n a t i o n Order d a t e d March 3, 1980, w i t h an award 
f o r temporary t o t a l d i s a b i l i t y o n l y . The r e m a i n i n g f a c t s , a s 
found by t h e c o u r t , s e t t h e background f o r the i s s u e p r e s e n t l y 
b e f o r e u s : 

" I n e a r l y F e b r u a r y 1980, c l a i m a n t a g a i n 
i n j u r e d h i s back. On F e b r u a r y 13, 1980, 
h i s t r e a t i n g p h y s i c i a n [ D r . W a l k e r ] wrote 
i n s u r e r : 

' [ C l a i m a n t ] was seen i n my 
o f f i c e on F e b r u a r y 4, 1980, 
f o r r e c u r r e n c e of back p a i n . 
The symptoms were s i m i l a r t o 
h i s p r e v i o u s back i n j u r y . He 
has had no o t h e r back i n j u r y 
s i n c e . ' 

"On t h e b a s i s of t h i s l e t t e r , i n s u r e r 
a c c e p t e d the F e b r u a r y i n c i d e n t as an 
a g g r a v a t i o n and p a i d time l o s s b e n e f i t s . 
C l a i m a n t was r e l e a s e d t o r e t u r n t o work on 
A p r i l 28, 1980. 

"On August 5, 1980, and a g a i n on November 
24, 1980, c l a i m a n t s u f f e r e d o f f - t h e - j o b 
back i n j u r i e s , t h e f i r s t w h i l e p l a y i n g 
S o f t b a l l and the second w h i l e r e a c h i n g i n t o 
t h e t r u n k of h i s c a r . I n s u r e r a c c e p t e d 
both as a g g r a v a t i o n c l a i m s . A 
d e t e r m i n a t i o n o r d e r c l o s e d a l l t h r e e 
a g g r a v a t i o n c l a i m s on May 5, 1981, and on 
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t h e b a s i s of a r e p o r t by an examining 
p h y s i c i a n t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y on F e b r u a r y 23, 1981, awarded 
c l a i m a n t time l o s s f o r p e r i o d s t hrough 
F e b r u a r y 23, 1981. 

"On March 5, 1981, i n s u r e r r e c e i v e d 
i n f o r m a t i o n from a second t r e a t i n g 
p h y s i c i a n [ D r . N e l s o n ] i n d i c a t i n g t h a t 
c l a i m a n t ' s i n j u r y i n F e b r u a r y 1980 o c c u r r e d 
w h i l e c l a i m a n t was ' w r e s t l i n g ' w i t h h i s 
w i f e . 

"On May 22, 1981, i n s u r e r c o n t a c t e d t h a t 
d o c t o r by t e l e p h o n e t o o b t a i n a d d i t i o n a l 
i n f o r m a t i o n . On J u l y 2, 1981, t h e d o c t o r 
a f f i r m e d t o i n s u r e r t h a t ' i t i s m e d i c a l l y 
p r o b a b l e t h a t [ c l a i m a n t ' s ] w r e s t l i n g 
a c t i v i t i e s c aused the time l o s s and m e d i c a l 
t r e a t m e n t he was i n c u r r i n g p r i o r t o and 
a f t e r h i s v i s i t w i t h [me] on September 24, 
1980.' I n s u r e r then d e n i e d c o m p e n s a b i l i t y 
of the F e b r u a r y 1980 i n j u r y , and 
r e s p o n s i b i l i t y f o r a l l b e n e f i t s and 
t r e a t m e n t s from and a f t e r t h a t d a t e . 
I n s u r e r a s s e r t e d t h a t r e c e n t m e d i c a l 
e v i d e n c e showed t h a t the F e b r u a r y 1980 
i n j u r y was a new i n j u r y and t h a t i t and t h e 
two subsequent i n j u r i e s were not 
a g g r a v a t i o n s of the 1979 i n j u r y . " 66 Or 
App a t 120-21. 

The s p e c i f i c i s s u e i s whether c l a i m a n t ' s f a i l u r e t o d i s c l o s e 
t h e w r e s t l i n g i n c i d e n t a t the time he f i l e d h i s c l a i m f o r 
r e o p e n i n g i n F e b r u a r y of 1980 c o n s t i t u t e s an adequate showing o f 
" f r a u d , m i s r e p r e s e n t a t i o n or o t h e r i l l e g a l a c t i v i t y , " p e r m i t t i n g 
the i n s u r e r t o r e t r o a c t i v e l y deny the t h r e e p r e v i o u s l y a c c e p t e d 
a g g r a v a t i o n c l a i m s . We h o l d t h a t , under t h e f a c t s and 
c i r c u m s t a n c e s p r e s e n t e d h e r e i n , t h e i n s u r e r was p e r m i t t e d t o i s s u e 
i t s d e n i a l . 

C l a i m a n t t e s t i f i e d t h a t he informed Dr. Walker of t h e 
w r e s t l i n g i n c i d e n t i n q u e s t i o n . I n a l e t t e r r e p o r t t o c l a i m a n t ' s 
a t t o r n e y d a t e d A p r i l 6, 1982, and i n r e s p o n s e t o t h e s p e c i f i c 
i n q u i r y of whether c l a i m a n t had mentioned any w r e s t l i n g i n c i d e n t 
d u r i n g h i s o f f i c e v i s i t on F e b r u a r y 4, 1980, Dr. Walker responded 
i n t h e n e g a t i v e . C l a i m a n t t e s t i f i e d t h a t he informed t h e 
i n s u r e r ' s c l a i m s manager of the w r e s t l i n g i n c i d e n t . The c l a i m s 
manager t e s t i f i e d t h a t he had no r e c o l l e c t i o n o f e i t h e r c l a i m a n t 
or h i s w i f e c a l l i n g and s p e c i f i c a l l y d i s c u s s i n g t h e w r e s t l i n g 
i n c i d e n t w i t h him. We do not u n d e r s t a n d t h i s t e s t i m o n y t o be i n 
t h e n a t u r e of a f a i l u r e t o r e c a l l s p e c i f i c i n c i d e n t s ; r a t h e r , t h e 
c l a i m s manager was p o l i t e l y d e n y i ng the t r u t h o f c l a i m a n t ' s 
s t a t e m e n t t h a t he had r e l a t e d the i n c i d e n t i n q u e s t i o n . C l a i m a n t 
and h i s w i f e a ttempted t o downplay the p h y s i c a l n a t u r e o f t h e 
w r e s t l i n g i n c i d e n t , f o r o b v i o u s r e a s o n s . The R e f e r e e c o n c l u d e d : 
"Weighing comments i n t h e r e c o r d . . . a s w e l l a s my i m p r e s s i o n s 
o f c l a i m a n t a f t e r o b s e r v i n g him a s a w i t n e s s , I c o n c l u d e t h a t 
c l a i m a n t p r o b a b l y d i d ' w r e s t l e ' p l a y f u l l y w i t h h i s w i f e a s he 
o r i g i n a l l y r e p o r t e d t o Dr. N e l s o n . " The R e f e r e e a l s o c o n c l u d e d 
t h a t the i n s u r e r ' s c l a i m s manager had not a c t u a l l y been i n f o r m e d 
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o f the w r e s t l i n g i n c i d e n t p r i o r t o i t s mention i n Dr. N e l s o n ' s 
r e p o r t . These s t a t e m e n t s by the R e f e r e e i n d i c a t e t h a t he viewed 
c l a i m a n t ' s t e s t i m o n y w i t h c a u t i o n , and s u g g e s t t h a t c l a i m a n t was 
not e n t i r e l y c r e d i b l e . 

C l a i m a n t d e s c r i b e d the o n s e t of symptoms which he e x p e r i e n c e d 
a s a r e s u l t o f t he w r e s t l i n g i n c i d e n t . He e x p e r i e n c e d t h e 
immediate o n s e t o f s h a r p p a i n and found i t n e c e s s a r y t o l i e down 
i n bed w i t h a h e a t i n g pad. I t i s h a r d t o imagine t h a t c l a i m a n t 
m e r e l y f o r g o t t o mention t h i s i n c i d e n t when he r e p o r t e d t o 
Dr. Walker t h e f o l l o w i n g day. 

A f a i l u r e t o d i s c l o s e a p r e v i o u s i n j u r y i s one t y p e o f 
m i s r e p r e s e n t a t i o n c o n t e m p l a t e d by Bauman v. S A I F , s u p r a . S k i n n e r 
v. S A I F , 66 Or App 467, 470 ( 1 9 8 4 ) . C l a i m a n t a r g u e s t h a t t h i s 
c a s e i s d i s t i n g u i s h a b l e from S k i n n e r b e c a u s e t h a t c l a i m a n t 
a c t u a l l y d e n i e d any p r e v i o u s i n j u r y t o h e r neck ( t h e s i t e o f h e r 
i n d u s t r i a l i n j u r y ) , whereas t h e e v i d e n c e i n t h i s c a s e e s t a b l i s h e s 
m e r e l y t h e c l a i m a n t ' s f a i l u r e t o d i s c l o s e t h e i n c i d e n t i n 
q u e s t i o n . The u l t i m a t e i n q u i r y i n e i t h e r c a s e , however, i s t h e 
c l a i m a n t ' s r e a s o n f o r denying a p r e v i o u s or i n t e r v e n i n g i n j u r y , on 
t he one hand, or f a i l i n g t o d i s c l o s e s u c h an i n j u r y w i t h o u t 
a f f i r m a t i v e l y denying i t s o c c u r r e n c e , on t h e o t h e r hand. I n both 
c a s e s , t h e r e a s o n c o u l d be an i n n o c e n t f a i l u r e t o r e c a l l , a s 
opposed t o a c t i v e c o n c e a l m e n t . F o r p u r p o s e s of d e t e r m i n i n g 
whether an i n s u r e r s h o u l d be p e r m i t t e d t o r e t r o a c t i v e l y deny 
b e n e f i t s , t h e c l a i m a n t ' s a f f i r m a t i v e d e n i a l i n S k i n n e r and t h i s 
c l a i m a n t ' s f a i l u r e t o d i s c l o s e a m a t e r i a l i n c i d e n t appear 
s t r i k i n g l y s i m i l a r , i f not i d e n t i c a l . See a l s o R o b e r t D. C r a i g , 
36 Van N a t t a 355 (1984) (a c l a i m a n t ' s f a i l u r e t o r e l a t e a h i s t o r y 
o f a p o t e n t i a l l y s i g n i f i c a n t i n t e r v e n i n g i n j u r y can be a t y p e o f 
m i s r e p r e s e n t a t i o n c o n t e m p l a t e d by Bauman). 

We u n d e r s t a n d c l a i m a n t ' s argument on remand t o be t h a t t h e 
burden of p r o o f i s upon t h e i n s u r e r t o e s t a b l i s h " f r a u d , 
m i s r e p r e s e n t a t i o n o r o t h e r i l l e g a l a c t i v i t y " w i t h i n t h e meaning o f 
Bauman v. S A I F , s u p r a . We a d d r e s s e d the burden o f p r o o f i s s u e i n 
Benjamin G. P a r k e r , 36 Van N a t t a 69, 70 ( 1 9 8 4 ) : 

"[W]e u n d e r s t a n d the burden o f p r o o f r u l e 
i n c a s e s i n v o l v i n g backup d e n i a l s t o be 
t h a t the burden of going f o r w a r d w i t h some 
e v i d e n c e of f r a u d , m i s r e p r e s e n t a t i o n or 
o t h e r i l l e g a l a c t i v i t y l i e s w i t h t h e 
i n s u r e r . Once t h i s burden of g o i n g f o r w a r d 
i s met, i t i s t h e c l a i m a n t ' s u l t i m a t e 
burden t o prove the c o m p e n s a b i l i t y o f the 
c l a i m . " 

The burden of p r o o f i s upon the c l a i m a n t t o e s t a b l i s h t h e 
c o m p e n s a b i l i t y of a c l a i m . The p r e s e n c e or absence o f f r a u d o r 
m i s r e p r e s e n t a t i o n may or may not be d i s p o s i t i v e o f t h e 
c o m p e n s a b i l i t y i s s u e . Compare S k i n n e r v. S A I F , s u p r a ( c l a i m a n t 
s u s t a i n e d burden of p r o v i n g c o m p e n s a b i l i t y o f h e r neck c o n d i t i o n 
d e s p i t e h e r m i s r e p r e s e n t a t i o n i n the n a t u r e o f a f a i l u r e t o 
d i s c l o s e p r e v i o u s i n j u r y ) , w i t h W i l k i n s v. S A I F , 66 Or App 420 
(1984) ( c l a i m a n t a s s e r t e d a c l a i m f o r an a c c i d e n t t h a t n e v e r 
o c c u r r e d , i . e . the c l a i m was e n t i r e l y f r a u d u l e n t ) . 

The "burden o f going f o r w a r d , " or t h e duty o f g o i n g f o r w a r d 
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w i t h some e v i d e n c e of a p a r t i c u l a r f a c t i n i s s u e , d i f f e r s from t h e 
u l t i m a t e burden o f p r o o f , or t h e burden of p e r s u a d i n g t h e t r i e r of 
f a c t t h a t t h e a l l e g e d f a c t i s t r u e . The d i s t i n c t i o n i s d i s c u s s e d 
a t l e n g t h by P r o f e s s o r McCormick i n h i s Handbook of the Law o f 
E v i d e n c e , §§ 336-41 (2d ed. 1 9 7 2 ) . I n r e s p o n s e t o t h e q u e s t i o n , 
how s t r o n g l y p e r s u a s i v e must the e v i d e n c e be t o s a t i s f y t h e burden 
of p r o d u c i n g e v i d e n c e , McCormick s t a t e s : 

"The e v i d e n c e must be su c h t h a t a 
r e a s o n a b l e man c o u l d draw from i t t h e 
i n f e r e n c e of t h e e x i s t e n c e o f t h e 
p a r t i c u l a r f a c t t o be proved o r , a s put 
c o n v e r s e l y by one f e d e r a l c o u r t , ' i f t h e r e 
i s s u b s t a n t i a l e v i d e n c e opposed t o t h e 
[motion f o r d i r e c t e d v e r d i c t ] , t h a t i s 
e v i d e n c e of such q u a l i t y and weight t h a t 
r e a s o n a b l e and f a i r - m i n d e d men i n t h e 
e x e r c i s e of i m p a r t i a l judgment might r e a c h 
d i f f e r e n t c o n c l u s i o n s , t h e [ m o t i o n ] s h o u l d 
be d e n i e d . ' " McCormick, s u p r a a t 789-90. 

The q u e s t i o n , t h e r e f o r e , i s , i f t h i s c a s e were b e i n g t r i e d t o 
a c o u r t and j u r y , whether t h e r e would be s u f f i c i e n t e v i d e n c e o f 
" f r a u d , m i s r e p r e s e n t a t i o n or o t h e r i l l e g a l a c t i v i t y " t o a v o i d a 
motion f o r d i r e c t e d v e r d i c t and have the i s s u e of c l a i m a n t ' s 
p o s s i b l e f r a u d or m i s r e p r e s e n t a t i o n s u b m i t t e d t o t h e j u r y . We 
b e l i e v e t h a t t h e r e i s . A c c o r d i n g l y , t h e i n s u r e r h a s s a t i s f i e d i t s 
d u t y i n t h i s c a s e . 

Once t h e burden of going forward w i t h some e v i d e n c e o f 
" f r a u d , m i s r e p r e s e n t a t i o n or o t h e r i l l e g a l a c t i v i t y " h a s been met 
by t h e i n s u r e r , i t i s the c l a i m a n t ' s burden t o prove t h a t t h e 
c l a i m i s compensable. Benjamin G. P a r k e r , s u p r a . We h a v e 
p r e v i o u s l y d e c i d e d t h a t c l a i m a n t h a s f a i l e d t o s u s t a i n t h i s burden 
of p r o o f . Thomas T. P a r k e r , s u p r a . T h e r e f o r e , we r e a f f i r m our 
Order on Review, i n which we a f f i r m e d t h e R e f e r e e ' s o r d e r 
u p h o l d i n g the i n s u r e r ' s p a r t i a l , backup d e n i a l . 

ORDER 

On remand t h e Board a d h e r e s t o and r e a f f i r m s i t s March 2, 
1983 Order on Review, as supplemented h e r e i n . 

RAYMOND L. PORTER, C l a i m a n t WCB 83-00626 
B u r t , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 31, 1984 
K e i t h S k e l t o n , D e f e n s e A t t o r n e y O r d e r on Re v i e w ( Remanding) 
Norman K e l l e y , A s s ' t . A t t y . Gen. 

Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e N i c h o l s ' o r d e r w h i c h 
a f f i r m e d the d e c i s i o n of the D i r e c t o r o f t he Workers' Compensation 
Department which d e n i e d c l a i m a n t ' s r e q u e s t f o r reimbursement and 
f u r t h e r academic a s s i s t a n c e . C l a i m a n t contends t h e D i r e c t o r ' s 
d e c i s i o n was an abuse of d i s c r e t i o n . On r e v i e w , t h e i n s u r e r 
a g r e e s w i t h c l a i m a n t ' s c o n t e n t i o n . 

P r i o r t o the Board's i n v o l v e m e n t , the D i r e c t o r o f t h e 
Workers' Compensation Department upheld t h e F i e l d S e r v i c e s 
D i v i s i o n ' s d e c i s i o n not t o p r o v i d e f u r t h e r t r a i n i n g t o c l a i m a n t . 
At the h e a r i n g b e f o r e the R e f e r e e , the i n s u r e r ' s c o u n s e l s t a t e d 
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t h a t n e i t h e r the D i r e c t o r nor the Department had c o n s u l t e d w i t h 
him. F u r t h e r , c o u n s e l d i d not s e e how he c o u l d r e p r e s e n t t h e 
Department a s he was r e q u i r e d t o under OAR 4 3 6 - 6 1 - 9 7 0 ( 1 ) . I t was 
t h e o p i n i o n of t h e i n s u r e r ' s c o u n s e l t h a t t h e Department was i n 
d e f a u l t . The R e f e r e e approved the D i r e c t o r ' s d e c i s i o n , f i n d i n g 
t h a t t h e D i r e c t o r d i d not abuse h i s d i s c r e t i o n . 

C l a i m a n t r e q u e s t e d Board r e v i e w . 

B e f o r e r e a c h i n g t h e m e r i t s , the Board a d v i s e d t h e D i r e c t o r o f 
the Workers' Compensation Department of the c u r r e n t s t a t u s o f t h i s 
c a s e . N o t i n g t h a t t h e i n s u r e r ' s c o u n s e l d i s a g r e e d w i t h t h e 
r e q u i r e m e n t t h a t he r e p r e s e n t the Department i n t h i s m a t t e r , we 
r e q u e s t e d t h a t t h e Department a d v i s e us of t h e Department's 
p o s i t i o n . 

The Department n o t i f i e d t h e Board t h a t i t was unaware o f t h e 
p o s i t i o n t a k e n by t h e i n s u r e r ' s c o u n s e l a t h e a r i n g or on a p p e a l . 
With i t s r e s p o n s e , t h e Department e n c l o s e d an a f f i d a v i t from a 
v o c a t i o n a l c o n s u l t a n t f o r the Department. I n h e r a f f i d a v i t t h e 
c o n s u l t a n t r e f e r r e d t o placement a s s i s t a n c e o f f e r e d t o c l a i m a n t , 
some of which i m m e d i a t e l y p r e c e d e d c l a i m a n t ' s h e a r i n g , w h i c h 
r e s u l t e d i n h i s employment a p p r o x i m a t e l y 10 days p o s t - h e a r i n g . 

C o n t e n d i n g t h e a f f i d a v i t i l l u s t r a t e d t h a t the c a s e had been 
i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d , t h e Department 
r e q u e s t e d t h a t the c a s e be remanded and t h a t i t be g i v e n a c t u a l 
n o t i c e of t h e h e a r i n g . 

C l a i m a n t o b j e c t e d t o t h e a f f i d a v i t ' s a d m i s s i o n , a r g u i n g t h a t 
i t was u n t i m e l y o f f e r e d w i t h no o p p o r t u n i t y f o r c r o s s - e x a m i n a t i o n . 

The Department responded t h a t the a f f i d a v i t was not i n t e n d e d 
t o be c o n s i d e r e d i n c o n n e c t i o n w i t h the m e r i t s o f t h e c a s e . I t 
was e x p r e s s l y i n t e n d e d t o s u p p o r t the Department's motion f o r 
remand. 

I n a r r i v i n g a t our c o n c l u s i o n , we note t h a t we a r e p r e c l u d e d 
from c o n s i d e r i n g the a f f i d a v i t a s e v i d e n c e . ORS 6 5 6 . 2 9 5 ( 5 ) . 
However, we a r e a u t h o r i z e d t o remand s h o u l d we f i n d t h a t t h e 
r e c o r d was " i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y 
d e v e l o p e d . " ORS 6 5 6 . 2 9 5 ( 5 ) . We so f i n d . T h e r e f o r e , we g r a n t the 
Department's motion f o r remand. 

A c c o r d i n g l y , t h i s c a s e s h a l l be remanded t o the R e f e r e e f o r 
h e a r i n g . The Department s h a l l be g i v e n a c t u a l n o t i c e o f t h e time 
and p l a c e o f h e a r i n g . At t h a t time a l l p a r t i e s s h a l l have t h e 
o p p o r t u n i t y t o p r e s e n t any and a l l e v i d e n c e which p e r t a i n s t o t h e 
D i r e c t o r ' s d e c i s i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 24, 1983 i s v a c a t e d . T h i s c a s e 
i s remanded t o the R e f e r e e f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h 
t h i s o r d e r . 
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DONALD E. SALMON, C l a i m a n t 
R o b e r t Chapman, C l a i m a n t ' s A t t o r n e y 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

WCB 83-02400 
J u l y 31, 1984 
O r d e r on Re v i e w 

Reviewed by Board Members Barn e s and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e Mongrain's 
o r d e r which: ( 1 ) s e t a s i d e i t s p a r t i a l d e n i a l of m e d i c a l 
s e r v i c e s ; ( 2 ) a s s e s s e d a p e n a l t y b e c a u s e of S A I F ' s u n t i m e l y 
d e n i a l ; and (3) c o n c l u d e d t h a t S A I F was not e n t i t l e d t o a s e t o f f 
a g a i n s t f u t u r e b e n e f i t s i n the amount of $143.24, which was 
advanced t o c l a i m a n t f o r t r a v e l from h i s home i n Medford f o r an 
independent m e d i c a l e x a m i n a t i o n i n P o r t l a n d , even though c l a i m a n t 
d i d not a c t u a l l y go t o P o r t l a n d f o r t h a t e x a m i n a t i o n . 

The Board a f f i r m s and adopts t h e o r d e r o f t h e R e f e r e e on t h e 
m e d i c a l s e r v i c e and p e n a l t y i s s u e s . 

We r e v e r s e on the s e t o f f i s s u e . S A I F advanced c l a i m a n t 
$143.24 f o r t r a v e l expenses when i t n o t i f i e d him t h a t he was t o 
a t t e n d an independent m e d i c a l e x a m i n a t i o n i n P o r t l a n d . C l a i m a n t 
d i d not r e p o r t f o r such an e x a m i n a t i o n a t t h e time o f t h e f i r s t 
s c h e d u l e d appointment. Another appointment was s c h e d u l e d , and 
c l a i m a n t a g a i n f a i l e d t o a t t e n d i t . C l a i m a n t p r e s e n t s v i r t u a l l y 
no argument, and c e r t a i n l y no p e r s u a s i v e argument, about why he 
s h o u l d be a b l e t o r e t a i n money t h a t was advanced t o him e x p r e s s l y 
on t h e c o n d i t i o n t h a t he a t t e n d an independent m e d i c a l e x a m i n a t i o n 
i n view of t h e nonocurrence o f t h a t c o n d i t i o n . We c o n c l u d e t h a t 
fundamental f a i r n e s s d i c t a t e s the c o n c l u s i o n s t h a t c l a i m a n t i s not 
e n t i t l e d t o r e t a i n t r a v e l expenses f o r a t r i p t h a t was n e v e r made 
and, t h e r e f o r e , t h a t S A I F s h o u l d be e n t i t l e d t o s e t o f f t h o s e 
t r a v e l e x p e n s e s a g a i n s t f u t u r e b e n e f i t s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 26, 1983 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . That p o r t i o n which d e n i e d t h e s e t o f f 
r e q u e s t e d by t h e S A I F C o r p o r a t i o n i s r e v e r s e d and, i n l i e u 
t h e r e o f , S A I F may s e t o f f $143.24 a g a i n s t f u t u r e b e n e f i t s t h a t may 
become due and p a y a b l e on t h i s c l a i m . The remainder o f t h e 
R e f e r e e ' s o r d e r i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded $375 
f o r s e r v i c e s r e n d e r e d on Board r e v i e w i n c o n n e c t i o n w i t h t h e 
m e d i c a l s e r v i c e s and p e n a l t y i s s u e s , t o be p a i d by t h e S A I F 
C o r p o r a t i o n . 

L O I S V. SEXTON, C l a i m a n t WCB 82-09417 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 3 1, 1984 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 

Reviewed by Board Members F e r r i s and L e w i s . 

The i n s u r e r r e q u e s t s r e v i e w of t h a t p o r t i o n of R e f e r e e 
Daron's o r d e r which s e t a s i d e i t s p a r t i a l d e n i a l o f p a i n c l i n i c 
t r e a t m e n t and o r d e r e d i t t o pay temporary t o t a l d i s a b i l i t y 
b e n e f i t s d u r i n g c l a i m a n t ' s p a r t i c i p a t i o n i n a p a i n c l i n i c 
program. The i n s u r e r a r g u e s t h a t t h e R e f e r e e ' s o r d e r i s 
i n t e r n a l l y i n c o n s i s t e n t , on t h e one hand u p h o l d i n g i t s p a r t i a l 
d e n i a l of c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n a s a compensable 
consequence of h e r i n j u r y c l a i m , w h i l e on t he o t h e r hand o r d e r i n g 
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p a i n c l i n i c t r e a t m e n t which i s p a r t i a l l y p s y c h o l o g i c a l i n n a t u r e . 
The i n s u r e r a l s o c o n t e n d s t h a t , i n any e v e n t , time l o s s i s not 
w a r r a n t e d w h i l e c l a i m a n t r e c e i v e s p a i n c l i n i c t r e a t m e n t . 

The i n s u r e r ' s i n c o n s i s t e n c y argument h a s a c e r t a i n a p p e a l , 
b u t we f i n d t h e p r e s e n t c a s e analogous t o Rebecca H a c k e t t , 34 Van 
N a t t a 460 ( 1 9 8 2 ) , a f f ' d w i t h o u t o p i n i o n , 60 Or App 328 ( 1 9 8 2 ) . I n 
H a c k e t t , we r e a s o n e d t h a t m e d i c a l t r e a t m e n t of compensable and 
noncompensable c o n d i t i o n s i s sometimes i n s e p a r a b l e and t h u s t h a t 
i n c i d e n t a l / i n s e p a r a b l e t r e a t m e n t of a noncompensable c o n d i t i o n 
s h o u l d sometimes be p r o v i d e d under ORS 656.245. We f i n d t h a t 
r e a s o n i n g a p p l i c a b l e i n t h i s c a s e . Here, c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n h a s been found t o be not w o r k - r e l a t e d or 
i n j u r y - r e l a t e d . However, a c c o r d i n g t o t h e preponderance o f 
m e d i c a l e v i d e n c e , i n o r d e r t o t r e a t c l a i m a n t ' s compensable low 
back i n j u r y , h e r noncompensable p s y c h o l o g i c a l problem must a l s o be 
a d d r e s s e d . Without a p a i n c l i n i c program, which n e c e s s a r i l y 
i n c o r p o r a t e s p s y c h o l o g i c a l c o u n s e l i n g among i t s m u l t i - d i s c i p l i n a r y 
a p proach, c l a i m a n t would be un a b l e t o cope w i t h h e r p a i n and 
p h y s i c a l c o m p l a i n t s . See a l s o F i t z p a t r i c k v. S A I F , 67 Or App 450 
( 1 9 8 4 ) . 

Subsequent t o t h e i s s u a n c e of t h e R e f e r e e ' s o r d e r , t h e C o u r t 
o f A p p e a l s r u l e d i n H u t c h i n s o n v. L o u i s i a n a - P a c i f i c C o r p o r a t i o n , 
67 Or App 577 ( 1 9 8 4 ) , t h a t a c l a i m a n t i s e n t i t l e d t o a r e o p e n i n g 
and r e c o n s i d e r a t i o n o f h i s c l a i m o n l y i f he e s t a b l i s h e s a 
w o r s e n i n g o f h i s c o n d i t i o n or i f he c e a s e s t o be e n r o l l e d and 
a c t i v e l y engaged i n an a u t h o r i z e d v o c a t i o n a l r e h a b i l i t a t i o n 
program. The p r e s e n t c a s e i s analogous t o H u t c h i n s o n i n t h a t t h e 
c l a i m was a p p r o p r i a t e l y c l o s e d and c l a i m a n t h a s not e s t a b l i s h e d a 
w o r s e n i n g of h e r c o n d i t i o n . C o n s e q u e n t l y , she i s not e n t i t l e d t o 
t i m e l o s s w h i l e p a r t i c i p a t i n g i n t h e p a i n c l i n i c program 1." 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 24, 1983 i s r e v e r s e d i n p a r t 
and a f f i r m e d i n p a r t . That p o r t i o n which o r d e r e d t h e i n s u r e r t o 
pay temporary t o t a l d i s a b i l i t y b e n e f i t s d u r i n g c l a i m a n t ' s 
p a r t i c i p a t i o n i n a p a i n c l i n i c program i s r e v e r s e d . The remainder 
o f t h e o r d e r i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded $500 f o r 
s e r v i c e s on Board r e v i e w , t o be p a i d by t h e i n s u r e r . 

TEC EQUIPMENT, I n c . , E m p l o y e r WCB 82-11445 
DAVID A. THOMPSON, I n d i v i d u a l J u l y 3 1 , 1984 
D r a k u l i c h & C a r l s o n , A t t o r n e y s O r d e r on Revi e w 
D a v i d F o r c e , A t t o r n e y 
Meyers & T e r r a l l , A t t o r n e y s 
S A I F Corp L e g a l , A t t o r n e y 
J i m R u s s e l l , A t t o r n e y , Dept. o f J u s t i c e 

Reviewed by Board Members Barne s and F e r r i s . 

I n t h e s e c o n s o l i d a t e d c a s e s , t h e noncomplying employer, TEC 
Equipment, I n c . ( T E C ) , r e q u e s t s and t h e Workers' Compensation 
Department c r o s s - r e q u e s t s r e v i e w of R e f e r e e Mulder's o r d e r s which 
s e t a s i d e t h e d e n i a l s of r e s p o n s i b i l i t y i s s u e d by t h e S A I F 
C o r p o r a t i o n a s p r o c e s s i n g agent f o r the noncomplying employer and 
up h e l d t h e d e n i a l s of r e s p o n s i b i l i t y i s s u e d by S A I F a s i n s u r e r f o r 
Bear S p r i n g s F o r e s t P r o d u c t s , I n c . (Bear S p r i n g s ) . The main i s s u e 
i s whether S A I F i s r e s p o n s i b l e f o r t h e s e c l a i m s i n i t s r o l e a s 
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p r o c e s s i n g agent f o r t he noncomplying employer o r , i n s t e a d , 
whether S A I F i s r e s p o n s i b l e f o r t h e s e c l a i m s i n i t s r o l e a s 
i n s u r e r f o r Bear S p r i n g s b e c a u s e of t h e p r o v i s i o n s o f ORS 
656.029. S u b s i d i a r y i s s u e s a r e r a i s e d c o n c e r n i n g t h e R e f e r e e ' s 
awards of a t t o r n e y f e e s . 

Most of t h e f a c t s were s t i p u l a t e d a t h e a r i n g . A l l o f t h e 
c l a i m a n t s i n v o l v e d i n t h e s e p r o c e e d i n g s were employed a s t r u c k 
d r i v e r s by TEC. On October 12, 1982 c l a i m a n t s P o t t e r and Rogers 
s u s t a i n e d compensable i n j u r i e s w h i l e working f o r TEC. On October 
14, 1982 c l a i m a n t s Lambert and Welborn s u s t a i n e d compensable 
i n j u r i e s w h i l e working f o r TEC. I n October 1982, when c l a i m a n t s 
were i n j u r e d , TEC was a noncomplying employer. 

TEC i s an Oregon c o r p o r a t i o n engaged i n t h e b u s i n e s s o f 
h a u l i n g lumber and wood p r o d u c t s . Bear S p r i n g s i s an Oregon 
c o r p o r a t i o n engaged i n the b u s i n e s s of p u r c h a s i n g lumber and wood 
p r o d u c t s and r e s e l l i n g t h o s e p r o d u c t s to b u s i n e s s e s t h r o u g h o u t t h e 
U n i t e d S t a t e s . Bear S p r i n g s and TEC a r e s e p a r a t e c o r p o r a t i o n s . 
Bear S p r i n g s d i d not employ the c l a i m a n t s , nor d i d i t have any 
d i r e c t r i g h t of c o n t r o l over the c l a i m a n t s or any TEC employe. 
A l l o f t h e c l a i m a n t s were i n j u r e d w h i l e h a u l i n g lumber f o r Bear 
S p r i n g s p u r s u a n t t o a v e r b a l c o n t r a c t between Bear S p r i n g s and 
TEC. Bear S p r i n g s r e l i e s e x c l u s i v e l y on o t h e r b u s i n e s s e s t o 
t r a n s p o r t p r o d u c t s f o r i t , TEC b e i n g o n l y one of s e v e r a l s u c h 
b u s i n e s s e s . Bear S p r i n g s does not a d v e r t i s e h a u l i n g c o n t r a c t s f o r 
c o m p e t i t i v e b i d d i n g . R a t h e r , c o n t r a c t s between TEC and Bear 
S p r i n g s were formed by te l e p h o n e and co n f i r m e d by i n v o i c e or 
memoranda. I n October 1982, when c l a i m a n t s were i n j u r e d , Bear 
S p r i n g s was a complying employer i n s u r e d by t h e S A I F C o r p o r a t i o n . 

A l l c l a i m a n t s f i l e d c l a i m s . The Workers' Compensation 
Department r e f e r r e d the c l a i m s t o S A I F p u r s u a n t t o ORS 656.029 a s 
i n s u r e r f o r Bear S p r i n g s . S A I F d e n i e d a l l of t h e c l a i m s on t h e 
grounds t h a t t h e r e was a q u e s t i o n of whether S A I F was r e s p o n s i b l e 
a s i n s u r e r f o r Bear S p r i n g s or whether S A I F was r e s p o n s i b l e a s 
p r o c e s s i n g agent f o r the noncomplying employer. S A I F t h e n 
s u b m i t t e d t h e c l a i m s t o t h e Workers' Compensation Department f o r 
i s s u a n c e of o r d e r s d e s i g n a t i n g a p a y i n g agent p u r s u a n t t o ORS 
656.307. The Department i s s u e d o r d e r s d e s i g n a t i n g Bear 
S p r i n g s / S A I F a s the p a y i n g agent, and t he r e s p o n s i b i l i t y q u e s t i o n 
was r e f e r r e d f o r a h e a r i n g . 

A l l r e f e r e n c e s t o ORS c h a p t e r 656 a r e t o the law i n e f f e c t on 
th e d a t e s of i n j u r y i n October 1982. ORS 6 5 6 . 2 0 2 ( 1 ) . 

ORS 656.029 p r o v i d e s i n p a r t : 

" ( 1 ) I f any p e r s o n engaged i n a b u s i n e s s 
and s u b j e c t t o t h i s c h a p t e r a s an employer 
l e t s a c o n t r a c t i n v o l v i n g the performance 
of l a b o r and such l a b o r i s performed by t h e 
p e r s o n t o whom the c o n t r a c t was l e t , w i t h 
a s s i s t a n c e of o t h e r s , a l l p e r s o n s engaged 
i n the performance of t h e c o n t r a c t a r e 
deemed s u b j e c t w orkers of t h e p e r s o n 
l e t t i n g the c o n t r a c t u n l e s s the p e r s o n t o 
whom t h e c o n t r a c t i s l e t h a s q u a l i f i e d 
e i t h e r a s a c a r r i e r - i n s u r e d employer or a 
s e l f - i n s u r e d employer. 
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" ( 2 ) I f the p e r s o n t o whom the c o n t r a c t i s 
l e t p e r f o r m s t h e work w i t h o u t t h e 
a s s i s t a n c e of o t h e r s , t h a t p e r s o n i s 
s u b j e c t t o t h i s c h a p t e r a s a s u b j e c t worker 
of the p e r s o n l e t t i n g t h e c o n t r a c t u n l e s s 
t h a t p e r s o n and t h e p e r s o n l e t t i n g t h e 
c o n t r a c t j o i n t l y f i l e w i t h t h e i n s u r e r o r 
s e l f - i n s u r e d employer a d e c l a r a t i o n s t a t i n g 
t h a t t he s e r v i c e s r e n d e r e d under t h e 
c o n t r a c t a r e r e n d e r e d as t h o s e of an 
independent c o n t r a c t o r . " 

The R e f e r e e found: ( 1 ) t h a t Bear S p r i n g s was a " p e r s o n " 
engaged i n a b u s i n e s s and t h a t Bear S p r i n g s l e t a c o n t r a c t t o TEC 
i n v o l v i n g the performance of l a b o r , but t h a t i t was t o be 
performed w i t h o u t t h e a s s i s t a n c e o f o t h e r s ; ( 2 ) t h a t ORS 
6 5 6 . 0 2 9 ( 2 ) d i d not a p p l y b e c a u s e i t was meant t o a p p l y m a i n l y t o 
t h e c o n s t r u c t i o n i n d u s t r y , a l t h o u g h i t c o u l d be a p p l i e d t o o t h e r 
trad.es i f the "proper prime/sub elements were p r e s e n t " ; .and ( 3 ) 
t h a t t h e l a b o r b e i n g performed by t h e c l a i m a n t s was not " i n t h e 
c l a s s o f a c t i v i t y which t h e l e g i s l a t u r e c o n t e m p l a t e d " a s r e q u i r i n g 
t h e f i l i n g of a d e c l a r a t i o n p u r s u a n t t o ORS 656.029. The R e f e r e e 
t h e r e f o r e c o n c l u d e d t h a t S A I F was r e s p o n s i b l e a s p r o c e s s i n g agent 
f o r t h e noncomplying employer. 

We d i s a g r e e . Many of t h e p a r t i e s ' arguments i n t h e s e c a s e s 
have been c o n s i d e r e d a t l e n g t h and r e s o l v e d by our d e c i s i o n s i n 
R i c h a r d F . E r z e n , 36 Van N a t t a 218 ( 1 9 8 4 ) , and R i c h a r d O. Hampton, 
36 Van N a t t a 230 ( 1 9 8 4 ) , which p o i n t toward the o p p o s i t e 
c o n c l u s i o n t h a n t h e R e f e r e e r e a c h e d . I n l i g h t o f E r z e n and 
Hampton, t h e q u e s t i o n i n t h i s c a s e i s whether t h e r e i s any u n i q u e 
r e a s o n h e r e why ORS 656.029 s h o u l d not be a p p l i e d t o make Bear 
S p r i n g s / S A I F r e s p o n s i b l e f o r t h e c l a i m a n t s ' i n j u r i e s . 

We a g r e e w i t h t h e R e f e r e e ' s f i n d i n g t h a t , p u r s u a n t t o ORS 
6 5 6 . 0 0 5 ( 2 1 ) , TEC c o n s t i t u t e s a " p e r s o n " t o which ORS 656.029 i s 
a p p l i c a b l e . E r z e n , s u p r a , 36 Van N a t t a a t 220-21. However, t h e 
R e f e r e e ' s f i n d i n g t h a t ORS 656.029(1) does not a p p l y b e c a u s e t h e 
l a b o r performed by TEC was not done w i t h the a s s i s t a n c e o f o t h e r s 
i s i n c o r r e c t . The R e f e r e e c o n c l u d e d : "The d r i v e r s a r e TEC." We 
d i s a g r e e w i t h t h i s a n a l y s i s . 

C l a i m a n t s P o t t e r and Rogers had been employed by TEC f o r one 
t o two months b e f o r e the d a t e of t h e i r i n j u r i e s . Both were h i r e d 
by J i m Reed, t h e d i s p a t c h e r a t TEC; both were h i r e d t o work a t t h e 
r a t e of 9 c e n t s per m i l e w h i l e d r i v i n g and $6 per hour f o r shop 
and maintenance t i m e . C l a i m a n t s Welborn and Lambert were h i r e d by 
TEC i m m e d i a t e l y b e f o r e the d a t e of t h e i r t r u c k a c c i d e n t . They 
were t o r e c e i v e 9 c e n t s p e r m i l e w h i l e d r i v i n g . C l a i m a n t Welborn 
was h i r e d by David Thompson, p r e s i d e n t of TEC. Taxes and s o c i a l 
s e c u r i t y were w i t h h e l d from the c l a i m a n t s ' pay by TEC. T h e r e i s 
n o t h i n g i n t h e r e c o r d i n d i c a t i n g t h a t c l a i m a n t s had any i n t e r e s t 
i n TEC o t h e r t h a n a s employes working f o r wages. Thus, assuming 
t h a t i t c o u l d be r e l e v a n t , c l a i m a n t s had no o w n e r s h i p i n t e r e s t o f 
any k i n d i n TEC and, t h e r e f o r e , i t cannot be s a i d t h a t , " t h e 
d r i v e r s [ i . e . , t h e c l a i m a n t s ] a r e TEC." 

The n e x t q u e s t i o n i s whether t h e c o n t r a c t l e t by Bear S p r i n g s 
t o TEC was a c o n t r a c t " i n v o l v i n g the performance o f l a b o r . " Bear 
S p r i n g s a r g u e s t h a t t h e c o n t r a c t between i t and TEC d i d not c a l l 
f o r t h e performance of l a b o r , but f o r the t r a n s p o r t a t i o n o f wood. 
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F o r t h i s p r o p o s i t i o n , Bear S p r i n g s c i t e s Bowser v. SIAC, 182 Or 42 
( 1 9 4 7 ) , and Cox v. SIAC, 168 Or 508 (194271 I n Cox, t h e 
c l a i m a n t ' s f a t h e r h i r e d R a n d a l l t o h a u l wood f o r $1 per c o r d . 
R a n d a l l t h e n h i r e d c l a i m a n t t o a s s i s t him and p a i d him 15 c e n t s 
p e r c o r d . C l a i m a n t was i n j u r e d w h i l e a s s i s t i n g R a n d a l l . The 
c o u r t found t h a t R a n d a l l was an independent c o n t r a c t o r and t h a t 
c l a i m a n t was h i s employe. I n t e r p r e t i n g former OCLA §102 w1703, 
which was somewhat a k i n t o ORS 656.029, t h e c o u r t s t a t e d : 

"The c o n t r a c t between [ c l a i m a n t ' s f a t h e r ] 
and R a n d a l l d i d not c a l l p r i m a r i l y f o r t h e 
performance of l a b o r , but f o r the 
t r a n s p o r t a t i o n of t h e wood. The l a b o r was 
i n c i d e n t a l . The use of the t r u c k was what 
Cox wanted." 168 Or a t 513. 

I n Bowser v. SIAC, s u p r a , c l a i m a n t was a l o g h a u l e r who was 
h a u l i n g l o g s f o r a company a t a s e t p r i c e p e r thousand b o a r d f e e t 
when he was i n j u r e d . The c o u r t found c l a i m a n t t o be an employe of 
the l o g g i n g company b e c a u s e he was h a u l i n g l o g s r a t h e r t h a n 
p e r f o r m i n g l a b o r . 

Bear S p r i n g s a r g u e s t h a t , b e c a u s e t h e c o u r t i n Cox and Bowser 
was c o n s t r u i n g language " v i r t u a l l y i d e n t i c a l t o t h a t now found i n 
ORS 656.029," t h a t ORS 656.029 i s not a p p l i c a b l e i n t h e p r e s e n t 
c a s e b e c a u s e Bear S p r i n g s c o n t r a c t e d w i t h TEC not f o r t h e 
performance o f l a b o r , b u t f o r the h a u l i n g of wood p r o d u c t s . We 
d i s a g r e e . The s t a t u t e i n e f f e c t a t the time o f t h e Bowser and Cox 
d e c i s i o n s p r o v i d e d t h a t t h e " p r i n c i p a l p u r p o s e " o f t h e c o n t r a c t 
must be t he performance of l a b o r ; t h i s language was emphasized by 
th e c o u r t i n bo t h c a s e s . However, t h e v e r s i o n o f ORS 656.029 i n 
e f f e c t on the d a t e of c l a i m a n t s ' i n j u r i e s does not c o n t a i n t h e 
q u a l i f y i n g language about "the p r i n c i p a l purpose [ b e i n g ] t h e 
perfor m a n c e of l a b o r , " but s t a t e s o n l y : " I f any p e r s o n engaged i n 
a b u s i n e s s . . . l e t s a c o n t r a c t i n v o l v i n g t h e perfo r m a n c e o f 
l a b o r . . . " (Emphasis added.) Thus, t h e . s t a t u t e no l o n g e r 
r e q u i r e s t h a t t h e p r i n c i p a l purpose of t he c o n t r a c t be t h e 
per f o r m a n c e of l a b o r , but o n l y t h a t the c o n t r a c t " i n v o l v e s " t h e 
performance o f l a b o r . 

The s i g n i f i c a n c e of t h i s d i f f e r e n c e between t h e o l d e r and t h e 
newer s t a t u t o r y language i s i l l u s t r a t e d by Robert E . B e c k e r , 36 
Van N a t t a 782 ( 1 9 8 4 ) . I n t h a t c a s e t h e c l a i m a n t was employed by D 
& F T r u c k i n g a s a dump t r u c k d r i v e r . D & F c o n t r a c t e d w i t h 
E l d r i d g e whereby D & F agreed t o f u r n i s h m a t e r i a l s t o a j o b s i t e 
i n Washington. The c l a i m a n t ' s p r i m a r y r e s p o n s i b i l i t y was t h e 
t r a n s p o r t a t i o n o f l o a d s of r i p r a p from a q u a r r y i n Oregon t o t h e 
Washington j o b s i t e . The c l a i m a n t was i n j u r e d i n t h e c o u r s e o f 
h i s employment. D & F was noncomplying. E l d r i d g e argued t h a t ORS 
656.029 was not a p p l i c a b l e b e c a u s e t h e c o n t r a c t was f o r t h e 
t r a n s p o r t a t i o n of m a t e r i a l s r a t h e r t h a n t h e performance o f l a b o r . 
We d i s a g r e e d and found t h a t t h e t r a n s p o r t a t i o n o f roc k by means of 
a dump t r u c k i n t h e performance of a c o n t r a c t meant t h a t c o n t r a c t 
" i n v o l v e d " t h e performance of l a b o r a s c o n t e m p l a t e d i n ORS 656.029. 

T h e r e i s no me a n i n g f u l d i f f e r e n c e between t h e t r a n s p o r t a t i o n 
o f r i p r a p by t r u c k t h a t was p r e s e n t e d i n Be c k e r and t h e 
t r a n s p o r t a t i o n of wood p r o d u c t s by t r u c k t h a t i s p r e s e n t e d i n 
t h e s e c a s e s . We f i n d our d e c i s i o n i n Becker and t he l a c k of t h e 
p r i o r s t a t u t o r y " p r i m a r y purpose" language i n ORS 656.029 t o be 
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d i s p o s i t i v e . Bowser and Cox a r e , t h e r e f o r e , i n a p p l i c a b l e . 
Although t h e c o n t r a c t between Bear S p r i n g s and TEC may have been 
p r i m a r i l y f o r t h e h a u l i n g of m a t e r i a l s , i t c l e a r l y i n v o l v e d t h e 
perfo r m a n c e of l a b o r on t he p a r t o f t he c l a i m a n t s i n t h e s e c a s e s . 

I n summary, w i t h r e g a r d t o ORS 6 5 6 . 0 2 9 ( 1 ) , we c o n c l u d e t h a t 
Bear S p r i n g s i s : ( l ) a p e r s o n ; ( 2 ) engaged i n a b u s i n e s s and 
s u b j e c t t o ORS c h a p t e r 656 as an employer which: ( 3 ) l e t a 
c o n t r a c t i n v o l v i n g t h e performance of l a b o r ; and ( 4 ) t h a t s u c h 
l a b o r was performed w i t h t h e a s s i s t a n c e of o t h e r s ( t h e 
c l a i m a n t s ) . S i n c e a l l of t h e s e r e q u i r e m e n t s have been met, ORS 
65 6 . 0 2 9 ( 1 ) mandates t h a t a l l p e r s o n s engaged i n t h e performance o f 
t h e c o n t r a c t between Bear S p r i n g s and TEC a r e deemed t o be s u b j e c t 
w o r k e r s o f Bear S p r i n g s ( t h e p e r s o n l e t t i n g t h e c o n t r a c t ) b e c a u s e 
TEC had not q u a l i f i e d a s an i n s u r e d or s e l f - i n s u r e d employer. 
( S i n c e t h e c o n t r a c t was performed w i t h t h e a s s i s t a n c e o f o t h e r s , 
t h e a d d i t i o n a l r e q u i r e m e n t s of ORS 656.029(2) a r e not 
a p p l i c a b l e . ) T h e r e f o r e , ORS 656.029(1) r e q u i r e s t h e c o n c l u s i o n 
t h a t Bear S p r i n g s / S A I F i s r e s p o n s i b l e f o r the c l a i m s h e r e i n i s s u e 
by o p e r a t i o n of law. Although we noted i n R i c h a r d O. Hampton, 
s u p r a , t h a t i t might be p o s s i b l e t h a t i n some c a s e we would f i n d 
t h e purpose o f t h e c o n t r a c t t o be so t o t a l l y u n r e l a t e d t o t h e 
b u s i n e s s purpose of the "prime" c o n t r a c t o r t h a t a p p l i c a t o n o f ORS 
656.029 would be s t r e t c h e d t o t h e b r e a k i n g p o i n t , t h i s i s not su c h 
a c a s e . 

We t u r n t o t h e s u b s i d i a r y a t t o r n e y f e e q u e s t i o n s . The 
R e f e r e e awarded a t t o r n e y D u s t e r h o f f who r e p r e s e n t e d c l a i m a n t 
Welborn a f e e of $700. We f i n d t h i s f e e unwarranted c o n s i d e r i n g 
t h e f a c t s t h a t Mr. D u s t e r h o f f was not p r e s e n t when the h e a r i n g 
began, he o n l y a t t e n d e d t h e h e a r i n g f o r a v e r y s h o r t p e r i o d of 
time and he d i d not even p a r t i c i p a t e i n the h e a r i n g . A p p a r e n t l y 
a t t o r n e y D u s t e r h o f f was not i n v o l v e d i n t h e d r a f t i n g of t h e 
s t i p u l a t e d f a c t s , and, as r e l a t e d by a t t o r n e y C a r l s o n : 

"Mr. D u s t e r h o f f h a s l e f t the h e a r i n g . He 
d i d i n d i c a t e , however, t h a t I c o u l d 
r e p r e s e n t h i s i n t e r e s t s c o n c e r n i n g Mr. 
Welborn, s i n c e Mr. Welborn and Mr. Lambert 
a r e v i r t u a l l y i n i d e n t i c a l p o s i t i o n s . " 

Under t h e s e c i r c u m s t a n c e s we f i n d t h a t a t t o r n e y D u s t e r h o f f i s 
e n t i t l e d t o no a t t o r n e y f e e because he d i d not a c t i v e l y o r 
m e a n i n g f u l l y p a r t i c i p a t e a t 
4 3 8 - 4 7 - 0 9 0 ( 1 ) . 

the h e a r i n g w i t h i n t h e meaning of OAR 

The a t t o r n e y r e p r e s e n t i n g c l a i m a n t s P o t t e r and Rogers on t h i s 
r e v i e w a r g u e s t h a t an a t t o r n e y f e e l a r g e r than $1,000 s h o u l d have 
been awarded by t h e R e f e r e e s i n c e t h e i r a t t o r n e y " p r e v a i l e d " on 
two c l a i m s r a t h e r t h a n on j u s t one c l a i m . However, i t must be 
remembered t h a t t h e r e was no 
i n any of the c l a i m s i n t h i s 

q u e s t i o n of c o m p e n s a b i l i t y i n v o l v e d 
c a s e ; t h e o n l y i s s u e was 

r e s p o n s i b i l i t y . Moreover, t h e c a s e s were c o n s o l i d a t e d b e c a u s e o f 
common i s s u e s o f law and fac|t; so whether an a t t o r n e y p r e v a i l e d on 
one c l a i m or two c l a i m s under t h e s e c i r c u m s t a n c e s would not seem 
t o be p a r t i c u l a r l y s i g n i f i c a n t . A f t e r h a v i n g examined t h e r e c o r d , 
we c o n c l u d e t h a t t h e $1,000 a t t o r n e y f e e awarded t h e a t t o r n e y f o r 
c l a i m a n t s P o t t e r and Rogers i s s u f f i c i e n t . 

P u r s u a n t t o Robert Heilman, 34 Van N a t t a 1487 ( 1 9 8 2 ) , 
c l a i m a n t s ' ( P o t t e r and Rogers) a t t o r n e y i s e n t i t l e d t o no a t t o r n e y 
f e e on Board r e v i e w . 



ORDER 

The R e f e r e e ' s o r d e r s d a t e d October 4, 1983 and November 15, 
1983 a r e a f f i r m e d i n p a r t and r e v e r s e d i n p a r t . Those p o r t i o n s 
of t h e R e f e r e e ' s o r d e r s which s e t aside, t h e d e n i a l s i s s u e d by t h e 
S A I F C o r p o r a t i o n as p r o c e s s i n g agent f o r the noncomplying employer 
a r e r e v e r s e d and, i n l i e u t h e r e o f , t h o s e p o r t i o n s of S A I F ' s 
d e n i a l s a r e r e i n s t a t e d and a f f i r m e d . Those p o r t i o n s o f t h e 
R e f e r e e ' s o r d e r s which upheld t h e d e n i a l s i s s u e s by S A I F a s 
i n s u r e r f o r Bear S p r i n g s F o r e s t P r o d u c t s , I n c . a r e r e v e r s e d and, 
i n l i e u t h e r e o f , t h e s e c l a i m s a r e remanded t o S A I F / B e a r S p r i n g s 
f o r a c c e p t a n c e and p r o c e s s i n g . That p o r t i o n of the R e f e r e e ' s 
o r d e r which awarded a t t o r n e y D u s t e r h o f f a f e e o f $700 i s 
r e v e r s e d . The o t h e r a t t o r n e y f e e s awarded by the R e f e r e e a r e 
a f f i r m e d w i t h t h e m o d i f i c a t i o n t h a t t h e y a r e t o be p a i d by 
S A I F / B e a r S p r i n g s . 

DOUGLAS J . WINDRESS, C l a i m a n t WCB 83-01168 
W i l l i a m s o n , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 3 1, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 

On June 1, 1984 c l a i m a n t forwarded a l e t t e r t o t h e Board 
c o n t e n d i n g h i s a t t o r n e y had not r e c e i v e d s u f f i c i e n t time t o 
p r e p a r e a r e s p o n d e n t ' s b r i e f and t h a t t h e Board's Order on Review 
i s s u e d May 11, 1984 was premature. The Board i s s u e d i t s Order o f 
Abatement on June 6, 1984, r e q u e s t i n g an e x p l a n a t i o n from 
c l a i m a n t ' s a t t o r n e y of r e c o r d as to why no r e s p o n d e n t ' s b r i e f had 
been f i l e d on c l a i m a n t ' s b e h a l f . The Board f u r t h e r r e q u e s t e d t h a t 
t h e SAIF C o r p o r a t i o n respond t o c l a i m a n t ' s c o n t e n t i o n s . On June 
27, 1984, a f t e r r e v i e w i n g t h e p a r t i e s ' r e s p o n s e s t o t h e Board's 
Order of Abatement, the Board d e c i d e d to r e c o n s i d e r i t s Order on 
Review and a l l o w e d t h e p a r t i e s an o p p o r t u n i t y t o submit b r i e f s . 

The Board h a s r e c e i v e d t h e p a r t i e s ' b r i e f s and h a s r e v i e w e d 
t h e arguments r a i s e d t h e r e i n . On r e c o n s i d e r a t i o n , t h e Board 
a d h e r e s t o i t s former o r d e r . 

I T I S SO ORDERED. 

B I L L R. ANDERSON, C l a i m a n t WCB 82-02459 
J a n u a r y R o e s c h l a u b , C l a i m a n t ' s A t t o r n e y A u g u s t 7, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w ( Remanding) 
On r e v i e w of the Board's Order on Review dated June 29, 1983, 

the C o u r t of A p p e a l s m o d i f i e d the Board's o r d e r and remanded t o 
the Board f o r f u r t h e r p r o c e e d i n g s . 

At h e a r i n g , the R e f e r e e o r d e r e d : 

" I T I S THEREFORE ORDERED t h a t the d e n i a l of 
c l a i m a n t ' s a g g r a v a t i o n be and t h e same i s 
h e r e b y d i s a p p r o v e d and SA I F C o r p o r a t i o n i s 
Ordered t o a c c e p t s a i d c l a i m and reopen t h e 
same a t t h e time c l a i m a n t submits to t h e 
s u r g e r y proposed by Dr. P o u l s o n . " 

On Board r e v i e w , the o n l y i s s u e was the c o r r e c t d a t e f o r 
r e o p e n i n g t h e c l a i m . The Board a f f i r m e d and adopted t h e R e f e r e e ' s 
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o r d e r . The C o u r t of A p p e a l s l i n a p e r c u r i a m o p i n i o n , m o d i f i e d 
the "Order" p o r t i o n of the R e f e r e e ' s o r d e r t o e l i m i n a t e t h e words 
" * * * and reopen the same a t the time c l a i m a n t s u b m i t s t o the 
s u r g e r y proposed by Dr. P o u l s o n . " The c o u r t remanded f o r f u r t h e r 
p r o c e e d i n g s t o "determine what compensation, i f any, c l a i m a n t i s 
e n t i t l e d . " Anderson v. S A I F l 68 Or App 47, 48 ( 1 9 8 4 ) . On remand, 
we remand t o t h e H e a r i n g s D i v i s i o n f o r f u r t h e r p r o c e e d i n g s 
c o n s i s t e n t w i t h the C o u r t of A p p e a l s ' d e c i s i o n . 

ORDER 

The c a s e i s remanded t o the H e a r i n g s D i v i s i o n f o r p r o c e e d i n g s 
c o n s i s t e n t w i t h the C o u r t of A p p e a l s ' d e c i s i o n . 

LAURIE R. CLIFFORD, C l a i m a n t WCB 83-06230 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 7, 1984 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w (Remanding) 
Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of t h o s e p o r t i o n s of R e f e r e e 
Braverman's o r d e r which found the c l a i m was not p r e m a t u r e l y 
c l o s e d . C l a i m a n t a l s o s e e k s 
p a i n c e n t e r r e c o r d s . I n the 

remand f o r the R e f e r e e t o c o n s i d e r 
a l t e r n a t i v e , c l a i m a n t a r g u e s t h a t she 

i s e n t i t l e d t o a g r e a t e r award of u n s c h e d u l e d d i s a b i l i t y t h a n t h e 
32° f o r 10% u n s c h e d u l e d d i s a b i l i t y g r a n t e d by a D e t e r m i n a t i o n 
Order which the R e f e r e e u p h e l d . The i n s u r e r c r o s s - r e q u e s t s r e v i e w 
of t h o s e p o r t i o n s of t h e R e f e r e e ' s o r d e r which o r d e r e d t h e c l a i m 
reopened f o r p a i n c e n t e r t r e a t m e n t s . 

The Board a f f i r m s and adopts t h o s e p o r t i o n s of t h e R e f e r e e ' s 
o r d e r which found t h a t the c l a i m was not p r e m a t u r e l y c l o s e d . 

A f t e r t h e R e f e r e e ' s o r d e r , t h e C o u r t o f A p p e a l s , i n 
H u t c h i n s o n v. L o u i s i a n a - P a c i f i c , 67 Or App 577 ( 1 9 8 4 ) , h e l d t h a t a 
c l a i m a n t i s not a u t o m a t i c a l l y e n t i t l e d t o r e o p e n i n g upon e n t r y 
i n t o a p a i n c e n t e r program, The c o u r t s t a t e d : 

"A c l a i m a n t i s e n t i t l e d to a r e o p e n i n g and 
a r e d e t e r m i n a t i o n of h i s c l a i m o n l y i f he 
e s t a b l i s h e s a w o r s e n i n g of h i s c o n d i t i o n or 
i f he c e a s e s t o be e n r o l l e d and a c t i v e l y 
engaged i n an a u t h o r i z e d v o c a t i o n a l 
r e h a b i l i t a t i o n program." Id a t 581. 

C l a i m a n t was not e n r o l l e d i n a v o c a t i o n a l r e h a b i l i t a t i o n program 
nor h a s she e s t a b l i s h e d a compensable worsening o f h e r c o n d i t i o n 
a f t e r J a n u a r y 17, 1983 when she became s t a t i o n a r y . A c c o r d i n g l y , 
she i s not e n t i t l e d to r e o p e n i n g f o r the p a i n c e n t e r t r e a t m e n t . 

C l a i m a n t moves to remand f o r c o n s i d e r a t i o n o f the c o m p l e t e 
p a i n c e n t e r r e c o r d s . At h e a r i n g , c l a i m a n t ' s a t t o r n e y r e q u e s t e d 
t h a t t h e R e f e r e e keep the r e c o r d open pending r e c e i p t of t h e s e 
r e c o r d s . The i n s u r e r ' s a t t o r n e y a g r e e d . The R e f e r e e s t a t e d he 
would keep the r e c o r d open pending r e c e i p t of the r e c o r d s . The 
p a i n c e n t e r r e c o r d s were a p p a r e n t l y not r e c e i v e d p r i o r t o t h e 
R e f e r e e ' s o r d e r . C l a i m a n t a r g u e s t h a t the e x t e n t o f h e r 
d i s a b i l i t y cannot be f u l l y e v a l u a t e d w i t h o u t t h o s e r e c o r d s . We 
a g r e e and, t h e r e f o r e , f i n d t h a t on the i s s u e of e x t e n t o f 
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d i s a b i l i t y t h e r e c o r d h a s been i n c o m p l e t e l y d e v e l o p e d . ORS 
6 5 6 . 2 9 5 ( 5 ) . A c c o r d i n g l y , we remand t o the H e a r i n g s D i v i s i o n f o r 
c o n s i d e r a t i o n of e x t e n t of d i s a b i l i t y o n l y . 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 10, 1984 i s a f f i r m e d i n 
p a r t , and r e v e r s e d i n p a r t . That p o r t i o n of t h e R e f e r e e ' s o r d e r 
f i n d i n g t h e c l a i m was not p r e m a t u r e l y c l o s e d i s a f f i r m e d . T h a t 
p o r t i o n o f t h e R e f e r e e ' s o r d e r o r d e r i n g t h e c l a i m reopened d u r i n g 
p a i n c e n t e r t r e a t m e n t i s r e v e r s e d . The c l a i m i s remanded t o t h e 
He a r i n g s D i v i s i o n f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s 
o r d e r . 

The S A I F C o r p o r a t i o n moves t o d i s m i s s c l a i m a n t ' s r e q u e s t f o r 
Board r e v i e w on the grounds t h a t c l a i m a n t f a i l e d t o s e r v e a copy of 
the r e q u e s t f o r r e v i e w on t h e employer w i t h i n 30 days o f t h e d a t e 
of the R e f e r e e ' s o r d e r . See ORS 6 5 6 . 2 8 9 ( 3 ) , 6 5 6 . 2 9 5 ( 2 ) . 

The R e f e r e e ' s o r d e r was e n t e r e d on June 1, 1984. C l a i m a n t 
t i m e l y r e q u e s t e d r e v i e w w i t h i n 30 days of the d a t e o f the R e f e r e e ' s 
o r d e r . See ORS 6 5 6 . 2 8 9 ( 3 ) ; OAR 438-11-005(2) ( f o r m e r l y OAR 
4 3 6 - 8 3 - 7 0 0 T 2 ) ) . 

S A I F a l l e g e s t h a t the employer n e i t h e r r e c e i v e d a copy of 
c l a i m a n t ' s r e q u e s t f o r r e v i e w , nor r e c e i v e d a c t u a l n o t i c e o f t h e 
r e q u e s t , w i t h i n t h e s t a t u t o r y p e r i o d . The r e c o r d r e v e a l s , however, 
t h a t S A I F and i t s c o u n s e l r e c e i v e d t i m e l y n o t i c e of c l a i m a n t ' s 
r e q u e s t f o r r e v i e w . The Court of Appeals h a s s t a t e d : 

"We h o l d t h a t c o m p l i a n c e w i t h ORS 656.295 
r e q u i r e s t h a t s t a t u t o r y n o t i c e of t h e 
r e q u e s t f o r r e v i e w be m a i l e d or a c t u a l 
n o t i c e be r e c e i v e d w i t h i n the s t a t u t o r y 
p e r i o d . " Argonaut I n s u r a n c e Company v. 
King_, 63 Or App 847, 852 (1983) . 

However, t h e c o u r t has a l s o h e l d t h a t s e r v i c e on an empl o y e r ' s 
i n s u r e r i s s u f f i c i e n t t o p r o v i d e n o t i c e t o the employer. N o l l e n 
v. S A I F , 23 Or App 420 (1975) . Because SAIF r e c e i v e d a c t u a l 
n o t i c e of t h e r e q u e s t f o r r e v i e w w i t h i n 30 days, t h e employer was 
on n o t i c e of t h e r e q u e s t f o r r e v i e w d e s p i t e the f a c t t h a t i t was 
not i n d i v i d u a l l y s e r v e d . A c c o r d i n g l y , S A I F ' s motion t o d i s m i s s i s 
d e n i e d . 

ORDER 

GLENN H. MATHIS, C l a i m a n t 
Gal t o n , e t a l . , C l a i m a n t ' s A t t o r n e y s 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 83-10490 
A u g u s t 7, 1984 
O r d e r D e n y i n g Motion t o D i s m i s s 

ORDER 

The S A I F C o r p o r a t i o n ' s motion t o d i s m i s s i s d e n i e d . 
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DOYLE L. MITCHELL, C l a i m a n t WCB 83-05967 & 83-05968 
E v o h l Mai agon, C l a i m a n t ' s A t t o r n e y A u g u s t 7, 1984 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 

Reviewed by Board Members F e r r i s and L e w i s . 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e F o s t e r ' s o r d e r which 
found i t r e s p o n s i b l e f o r a b i l l f o r a m e d i c a l e x a m i n a t i o n . On 
r e v i e w , the i n s u r e r contends i t i s not r e s p o n s i b l e f o r payment of 
the b i l l b ecause t h e m e d i c a l e x a m i n a t i o n was f o r l i t i g a t i o n 
p u r p o s e s . We a g r e e and r e v e r s e the R e f e r e e . 

C l a i m a n t r e c e i v e d 10% permanent d i s a b i l i t y f o r a low back 
i n j u r y by a D e t e r m i n a t i o n Order date d June 19, 1979. C l a i m a n t 
r e q u e s t e d a h e a r i n g , s e e k i n g a d d i t i o n a l temporary and permanent 
d i s a b i l i t y , a p e n a l t y f o r d e l a y i n payment of compensation and 
a t t o r n e y f e e s . I n a d d i t i o n , c l a i m a n t s u b s e q u e n t l y f i l e d an 
a g g r a v a t i o n c l a i m . 

On October 24, 1979 c l a i m a n t was examined by Dr. Donald T. 
Smith, n e u r o l o g i s t . C l a i m a n t had been r e f e r r e d t o Dr. Smith by 
c l a i m a n t ' s c o u n s e l , who r e q u e s t e d t h a t t h e i n s u r e r be b i l l e d f o r 
the e x a m i n a t i o n . 

By l e t t e r dated October 29, 1979 Dr. Smith o p i n e d t h a t 
c l a i m a n t was p r o b a b l y s u f f e r i n g from a c h r o n i c s t r a i n - s p r a i n 
p a t t e r n a s s o c i a t e d w i t h d e g e n e r a t i v e a r t h r i t i s of t h e lumbar s p i n e 
and r e s i d u a l changes a s s o c i a t e d w i t h p r e v i o u s s u r g e r y . The d o c t o r 
b e l i e v e d t h a t c l a i m a n t s h o u l d be c o n s i d e r e d f o r a myelogram t o 
determine the s t a t u s of h i s lower s p i n a l c a n a l . Dr. Smith 
encouraged c l a i m a n t to b e g i n a " d e f i n i t e weight management 
program" and i n s t r u c t e d him i n back s t r e n g t h e n i n g e x e r c i s e s as "an 
i n t e g r a l p a r t of any longterm t r e a t i n g program." I f c l a i m a n t 
wished to proceed w i t h the m y e l o g r a p h i c s t u d y , Dr. Smith s t a t e d 
t h a t he would make arrangements. 

I n a November 19, 1979 l e t t e r t o the i n s u r e r , c l a i m a n t ' s 
c o u n s e l e n c l o s e d a copy of Dr. Smith's r e p o r t and made an o f f e r of 
s e t t l e m e n t . 

By l e t t e r dated November 20, 1979 the i n s u r e r r e q u e s t e d a 
c u r r e n t s t a t u s r e p o r t from Dr. Smith and asked t h e d o c t o r i f 
c l a i m a n t had been seen s i n c e h i s i n i t i a l e x a m i n a t i o n . " B e v e r l y , " 
p u r p o r t e d l y of Dr. Smith's o f f i c e , a d v i s e d t h e i n s u r e r t h a t 
c l a i m a n t had not been seen a g a i n . " B e v e r l y " noted t h a t a 
myelogram had been recommended and would be s c h e d u l e d w i t h t h e 
i n s u r e r ' s w r i t t e n a u t h o r i z a t i o n , i f c l a i m a n t d e s i r e d . 

By S t i p u l a t i o n s d a t e d June 20, 1980 and November 5, 1980, 
c l a i m a n t ' s c l a i m s were s e t t l e d . I n c o n s i d e r a t i o n f o r a d d i t i o n a l 
temporary and permanent d i s a b i l i t y , p l u s a p e n a l t y and a t t o r n e y 
f e e s , c l a i m a n t ' s c l a i m remained i n c l o s e d s t a t u s and c l a i m a n t 
agreed t o waive h i s r i g h t to r e q u e s t a h e a r i n g on t h e 
D e t e r m i n a t i o n Order and the a g g r a v a t i o n c l a i m . Dr. Smith's b i l l 
was not mentioned. 

A f t e r t h e i n s u r e r r e f u s e d t o pay h i s b i l l , Dr. Smith sought 
payment from c l a i m a n t ' s c o u n s e l . T h e r e a f t e r , c l a i m a n t f i l e d a 
r e q u e s t f o r h e a r i n g . 
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At h e a r i n g t h e p a r t i e s argued on the r e c o r d w i t h o u t any 
t e s t i m o n y . The R e f e r e e found Dr. Smith's b i l l compensable, 
r e a s o n i n g t h a t a l t h o u g h Dr. Smith had s e e n c l a i m a n t o n l y once, he 
had recommended t r e a t m e n t . F u r t h e r , the R e f e r e e found i t 
p e r s u a s i v e t h a t t h e i n s u r e r had p r e p a r e d the S t i p u l a t i o n s , w h i c h 
had not s p e c i f i c a l l y e x c l u d e d Dr. Smith's b i l l . 

A d o c t o r ' s f e e f o r w r i t i n g a r e p o r t i s the r e s p o n s i b i l i t y o f 
t h e i n s u r e r i f the r e p o r t i s w r i t t e n i n c o n n e c t i o n w i t h 
compensable t r e a t m e n t . C l a r a M. P e o p l e s , 31 Van N a t t a 134 
( 1 9 8 1 ) . However, a m e d i c a l b i l l stemming from a c o n s u l t a t i o n f o r 
t h e purpose o f l i t i g a t i o n p r e p a r a t i o n and not t r e a t m e n t i s not 
compensable. Joean C i s c o , 34 Van N a t t a 1030 ( 1 9 8 2 ) . 

We a r e not p e r s u a d e d t h a t Dr. Smith's b i l l was f o r t r e a t m e n t 
r a t h e r t h a n l i t i g a t i o n p u r p o s e s . C l a i m a n t o n l y saw Dr. Smith 
once. The e x a m i n a t i o n was a r r a n g e d by c l a i m a n t ' s c o u n s e l . Dr. 
Smith m e r e l y encouraged c l a i m a n t t o s t a r t a w e i g h t management 
program and i n s t r u c t e d him on back s t r e n g t h e n i n g e x e r c i s e s . The 
r e c o r d i n d i c a t e s t h a t c l a i m a n t had r e c e i v e d s i m i l a r a d v i c e from 
p r e v i o u s p h y s i c i a n s . A d d i t i o n a l l y , " B e v e r l y ' s " i n t e r p r e t a t i o n 
a s i d e , Dr. Smith r e p o r t e d t h a t a m y e l o g r a p h i c s t u d y s h o u l d be 
c o n s i d e r e d , dependent upon c l a i m a n t ' s w i s h e s . C l a i m a n t ' s f a i l u r e 
t o r e t u r n t o see Dr. Smith i n d i c a t e s h i s d i s i n c l i n a t i o n t o submit 
to s uch a s t u d y . Without q u e s t i o n , an e x p r e s s i o n o f c l a i m a n t ' s 
i n t e n t or c o n s i d e r a t i o n s i n s e e k i n g Dr. Smith's s e r v i c e s would 
have been e n l i g h t e n i n g . However, we a r e f o r e c l o s e d from such an 
i n s i g h t b e c a u s e c l a i m a n t was not p r e s e n t a t t h e h e a r i n g . 

I n r e a c h i n g our c o n c l u s i o n we do not f i n d i t p a r t i c u l a r l y 
i m p o r t a n t t h a t t h e s t i p u l a t i o n s f a i l e d t o mention Dr. Smith's 
m e d i c a l b i l l . The s t i p u l a t i o n s s p e c i f i c a l l y r e f e r t o t h e i s s u e s 
p r e s e n t e d i n c l a i m a n t ' s r e q u e s t s f o r h e a r i n g . The d o c t o r ' s b i l l 
was not r e f e r r e d t o as an i s s u e i n c l a i m a n t ' s r e q u e s t s f o r h e a r i n g 
and i s o m i t t e d from the s t i p u l a t i o n s . Moreover, the s t i p u l a t i o n s 
do not e x p r e s s l y s e t t l e any and a l l c l a i m s , or p o s s i b l e c l a i m s , 
t h e n i n e x i s t e n c e . C o n s e q u e n t l y , i t f o l l o w s t h a t Dr. Smith's b i l l 
i s a s e p a r a t e i s s u e , not a f f e c t e d by the s t i p u l a t i o n s ' p r o v i s i o n s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 12, 1984 i s r e v e r s e d . The 
m e d i c a l b i l l o f Dr. Smith f o r h i s October 24, 1979 e x a m i n a t i o n i s 
not compensable. 

MARY K. COBURN, C l a i m a n t WCB 83-06608 
G a t t i & G a t t i , C l a i m a n t ' s A t t o r n e y s A u g u s t 10, 1984 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s I n t e r i m O r d e r o f Remand 
The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e F o s t e r ' s o r d e r which 

s e t a s i d e i t s d e n i a l of c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r 
h e r r i g h t s h o u l d e r and arm c o n d i t i o n . 

I n r e v i e w i n g t h i s c a s e , the Board was unable t o c o r r e l a t e t h e 
v i d e o t a p e e v i d e n c e ( E x h i b i t 14) w i t h the p a r t i e s ' arguments and 
t h e i s s u e p r e s e n t e d . S i n c e we doubt t h a t the v i d e o t a p e p r o v i d e d 
f o r Board r e v i e w i s an a c c u r a t e r e p r o d u c t i o n of t h a t shown a t 
h e a r i n g , we remand t h i s c a s e t o the R e f e r e e t o view E x h i b i t 14, 
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o b t a i n an a c c u r a t e copy i f n e c e s s a r y , r e c e r t i f y t h e r e c o r d f o r 
Board r e v i e w , and then r e t u r n t h i s c a s e t o t h e Board f o r f u r t h e r 
p r o c e s s i n g . 

ORDER 

T h i s matter i s remanded to the R e f e r e e f o r f u r t h e r a c t i o n a s 
p r o v i d e d h e r e i n . The Board r e t a i n s j u r i s d i c t i o n o v er t h i s c a s e 
d u r i n g the i n t e r i m . 

DELBERT LAWSON, C l a i m a n t WCB 82-10501 & 82-11235 
S t e v e n C. Y a t e s , C l a i m a n t ' s A t t o r n e y A u g u s t 10, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r D e n y i n g Motion t o D i s m i s s 
B r i a n L. Pocock, D e f e n s e A t t o r n e y 
M i l l e r , e t a l . , D e f e n s e A t t o r n e y s 
The S A I F C o r p o r a t i o n moves t o d i s m i s s Argonaut I n s u r a n c e ' s 

r e q u e s t f o r Board r e v i e w on t h e grounds t h a t Argonaut f a i l e d t o 
s e r v e a copy of i t s r e q u e s t f o r r e v i e w on S A I F w i t h i n 30 days of 
the d a t e of t h e R e f e r e e ' s o r d e r h e r e i n , and t h a t S A I F f a i l e d t o 
r e c e i v e a c t u a l n o t i c e of Argonaut's r e q u e s t f o r r e v i e w w i t h i n the 
s t a t u t o r y p e r i o d . See ORS 6 5 6 . 2 8 9 ( 3 ) ; 6 5 6 . 2 9 5 ( 2 ) . 

The R e f e r e e ' s o r d e r was e n t e r e d on May 16, 1984. Argonaut 
r e q u e s t e d r e v i e w w i t h i n 30 days of the d a t e of t h e R e f e r e e ' s o r d e r 
by hand d e l i v e r i n g the r e q u e s t f o r r e v i e w t o t h e Workers' 
Compensation Board o f f i c e s on June 15, 1984, the 30th day. See OAR 
438-11-005. 

S A I F d i d not r e c e i v e a copy of the r e q u e s t f o r r e v i e w u n t i l 
June 16, 1984 when a copy of t h e r e q u e s t f o r r e v i e w was hand 
d e l i v e r e d t o t h e home of S A I F ' s a t t o r n e y . S A I F a l s o r e c e i v e d a 
copy of t he r e q u e s t f o r r e v i e w by m a i l on June 18, 1984. The copy 
r e c e i v e d by m a i l was postmarked June 16, 1984. S A I F a r g u e s the 
r e q u e s t f o r r e v i e w was not m a i l e d w i t h i n 30 days and i t d i d not 
r e c e i v e a c t u a l n o t i c e w i t h i n 30 days, and t h a t such a r e q u e s t i s 
l a t e and does not s a t i s f y ORS 656.295. Argonaut I n s u r a n c e v. King, 
63 Or App 847 ( 1 9 8 3 ) . 

Argonaut h a s p r o v i d e d a f f i d a v i t s which i n d i c a t e t h a t , d e s p i t e 
the June 16, 1984 postmark, a copy o f t h e r e q u e s t f o r r e v i e w was 
m a i l e d t o S A I F on t h e ev e n i n g of F r i d a y , June 15, 1984. Based on 
th e a f f i d a v i t s , we f i n d t h a t Argonaut m a i l e d a copy o f t h e r e q u e s t 
f o r r e v i e w t o S A I F on June 15, 1984. M a i l i n g on t h e 30th day i s 
s u f f i c i e n t t o p e r f e c t a t i m e l y r e q u e s t f o r r e v i e w . OAR 
438-11-005. A c c o r d i n g l y , we have j u r i s d i c t i o n t o c o n s i d e r 
Argonaut's r e q u e s t f o r r e v i e w . 

ORDER 

The S A I F C o r p o r a t i o n ' s motion t o d i s m i s s f o r l a c k o f 
j u r i s d i c t i o n i s d e n i e d . 

-1181-



MILO L. R E E S E , C l a i m a n t WCB 82-05169 
O l s o n Law F i r m , C l a i m a n t ' s A t t o r n e y s A u g u s t 10, 1984 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Remand 
Cheney & K e l l e y , D e f e n s e A t t o r n e y s 

On r e v i e w of the Board's Order on Review date d A p r i l 14, 
1983, the C o u r t of A p p e a l s r e v e r s e d the Board's o r d e r . 

Now, t h e r e f o r e , t h e a b o v e - r e f e r e n c e d Board o r d e r i s v a c a t e d , 
and t h i s c l a i m i s remanded t o the i n s u r e r f o r a c c e p t a n c e and 
payment of b e n e f i t s i n a c c o r d a n c e w i t h law. 

I T I S SO ORDERED. 

JOHN E. SUTTON, C l a i m a n t WCB 83-03867 
D o b l i e & McSwain, C l a i m a n t ' s A t t o r n e y s A u g u s t 10, 1984 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 
Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Q u i l l i n a n ' s o r d e r w h i c h 
u p h e l d t h e i n s u r e r ' s p a r t i a l d e n i a l of c l a i m a n t ' s c u r r e n t low back 
c o n d i t i o n . The p r i m a r y i s s u e on r e v i e w i s c o m p e n s a b i l i t y . 

C l a i m a n t a l s o r a i s e s a p r o c e d u r a l i s s u e , a s s i g n i n g a s e r r o r 
t h e R e f e r e e ' s r e f u s a l t o reopen the e v i d e n t i a r y r e c o r d a f t e r 
i s s u a n c e of h e r o r d e r . C l a i m a n t s e e k s an o r d e r remanding t o t h e 
R e f e r e e f o r f u r t h e r p r o c e e d i n g s and f u r t h e r e v i d e n c e t a k i n g on t h e 
i s s u e of t h e c o m p e n s a b i l i t y of h i s c u r r e n t c o n d i t i o n a s ah 
o c c u p a t i o n a l d i s e a s e . ORS 6 5 6 . 2 9 5 ( 5 ) . 

The R e f e r e e h e l d t h a t c l a i m a n t f a i l e d t o s a t i s f y h i s burden 
of p r o v i n g t h a t h i s 1981 i n d u s t r i a l i n j u r y i s a m a t e r i a l 
c o n t r i b u t i n g c a u s e of h i s c u r r e n t low back c o n d i t i o n . The R e f e r e e 
c o n c l u d e d t h a t c l a i m a n t ' s work a c t i v i t y as a s h e e t t u r n e r , 
b e g i n n i n g i n November of 1981, was a " c a u s a t i v e element i n 
c l a i m a n t ' s c o n t i n u i n g low back s t r a i n . " S e i z i n g upon t h i s 
f i n d i n g , c l a i m a n t r e q u e s t e d t h a t t h e R e f e r e e reopen t h e r e c o r d i n 
o r d e r t o a l l o w him t o l i t i g a t e an o c c u p a t i o n a l d i s e a s e t h e o r y o f 
c o m p e n s a b i l i t y . C l a i m a n t a s s e r t e d s u r p r i s e "based on t h e 
e v o l u t i o n of the h e a r i n g and the R e f e r e e ' s f i n d i n g s . . . ." 

The R e f e r e e c o r r e c t l y d e c l i n e d t o reopen the r e c o r d . 
C l a i m a n t ' s m e d i c a l and employment h i s t o r i e s were, presumably, w e l l 
known to c l a i m a n t ' s a t t o r n e y b e f o r e the h e a r i n g . Equipped w i t h 
t h i s knowledge, i t was incumbent upon c l a i m a n t t o a s s e r t and 
d e v e l o p h i s t h e o r i e s of c o m p e n s a b i l i t y p r i o r t o and a t t h e 
h e a r i n g , r a t h e r than going forward w i t h one t h e o r y and, upon 
r e c e i v i n g an a d v e r s e d e c i s i o n , c l a i m i n g " s u r p r i s e . " 

F o r the same r e a s o n s , i t would be t o t a l l y i n a p p r o p r i a t e t o 
remand f o r f u r t h e r e v i d e n c e t a k i n g . I n a d d i t i o n , c l a i m a n t does 
not t e n d e r any a d d i t i o n a l e v i d e n c e i n s u p p o r t o f t h i s p o s s i b l e 
o c c u p a t i o n a l d i s e a s e t h e o r y of c o m p e n s a b i l i t y ; c l a i m a n t m e r e l y 
r e q u e s t s t h a t he be p e r m i t t e d t o d e v e l o p e v i d e n c e i n s u p p o r t of 
t h i s t h e o r y on remand. We have p r e v i o u s l y d e n i e d remand under 
s i m i l a r c i r c u m s t a n c e s . Martha Mount, 35 Van N a t t a 557 ( 1 9 8 3 ) . 
C o n t r a r y t o c l a i m a n t ' s a s s e r t i o n s , t h e r e c o r d i n t h i s c a s e h a s not 
been " i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y 
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d e v e l o p e d or h e a r d " such a s t o w a r r a n t remand. ORS 6 5 6 . 2 9 5 ( 5 ) . 
Nor i s t h e r e any " c o m p e l l i n g b a s i s " f o r remand under t h e f a c t s and 
c i r c u m s t a n c e s p r e s e n t e d h e r e i n . See B u s t e r v. Chase Bag Co., 14 
Or App 323, 332 ( 1 9 7 3 ) ; s e e a l s o G a l l e a v. W i l l a m e t t e I n d u s t r i e s , 
56 Or App 763, 768 ( 1 9 8 2 ) ; R u s s e l l v. A. & D. T e r m i n a l s , 50 Or App 
27, 30-31 ( 1 9 8 1 ) . 

On t h e m e r i t s of t he c o m p e n s a b i l i t y i s s u e , we a f f i r m t h e 
R e f e r e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r dated October 28, 1983 i s a f f i r m e d . 

CLARENCE R. SWAHLEN, C l a i m a n t WCB 81-07457 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 10, 1984 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Remand 
On r e v i e w of t he Board's Order on Review d a t e d March 2, 1983, 

the Court of Ap p e a l s r e v e r s e d the Board's o r d e r and remanded f o r 
an o r d e r r e q u i r i n g the s e l f - i n s u r e d employer t o r e p a y t h e amount 
deducted as an o f f s e t . 

Now, t h e r e f o r e , the a b o v e - r e f e r e n c e d Board o r d e r i s v a c a t e d , 
and t h i s c l a i m i s remanded t o the employer f o r repayment of the 
amount deducted as an o f f s e t . 

I T I S SO ORDERED. 

JONATHAN WALLACE, C l a i m a n t WCB 81-11546 
O l s o n Law F i r m , C l a i m a n t ' s A t t o r n e y s A u g u s t 10, 1984 
Cheney & K e l l e y , D e f e n s e A t t o r n e y s O r d e r on Remand 
On r e v i e w of the Board's Order on Review dated A p r i l 14, 

1983, the Court of Appeals r e v e r s e d the Board's o r d e r . 

Now, t h e r e f o r e , the a b o v e - r e f e r e n c e d Board o r d e r i s v a c a t e d , 
and t h i s c l a i m i s remanded to the i n s u r e r f o r a c c e p t a n c e and 
payment of b e n e f i t s i n a c c o r d a n c e w i t h law. 

IT I S SO ORDERED. 

NORMAN WRIGHT, C l a i m a n t WCB 82-01105 & 82-02772 
L y l e C. V e l u r e , C l a i m a n t ' s A t t o r n e y A u g u s t 10, 1984 
Cheney & K e l l e y , D e f e n s e A t t o r n e y s O r d e r on Remand 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s 
On r e v i e w of the Board's Order on Review dat e d A p r i l 14, 

1983, the C o u r t of Appeals r e v e r s e d the Board's O r d e r . 

Now, t h e r e f o r e , t h e a b o v e - r e f e r e n c e d Board Order i s v a c a t e d , 
and t h i s c l a i m i s remanded to the i n s u r e r f o r a c c e p t a n c e and 
payment of b e n e f i t s i n a c c o r d a n c e w i t h law. 

IT I S SO ORDERED. 
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RONALD R. BRENNEMAN, C l a i m a n t WCB 83-01759 
A l l e n & V i c k , C l a i m a n t ' s A t t o r n e y s A u g u s t 14, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members Barn e s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e B a k e r ' s o r d e r w h i c h 
d i s m i s s e d h i s h e a r i n g r e q u e s t on t he ground t h a t c l a i m a n t had 
f a i l e d t o e s t a b l i s h t h a t the S A I F C o r p o r a t i o n had d e n i e d o r 
d e l a y e d payment of c h i r o p r a c t i c s e r v i c e s . The R e f e r e e a l s o r u l e d 
t h a t c l a i m a n t had f a i l e d t o e s t a b l i s h e n t i t l e m e n t t o r e l i e f w i t h 
r e s p e c t t o an i s s u e c o n c e r n i n g a t r a n s c u t a n e o u s n e r v e s t i m u l a t o r 
(TNS) u n i t . 

The i s s u e p r e s e n t e d i s whether, when an e m p l o y e r / i n s u r e r 
r e q u e s t s t h a t a m e d i c a l s e r v i c e s p r o v i d e r j u s t i f y t r e a t m e n t s i n 
e x c e s s of t h e a d m i n i s t r a t i v e g u i d e l i n e s s t a t e d i n OAR 
4 3 6 - 6 9 - 2 0 1 ( 2 ) ( a ) , and the p r o v i d e r f a i l s or r e f u s e s t o respond, 
u n p a i d b i l l i n g s f o r t r e a t m e n t i n e x c e s s of the a d m i n i s t r a t i v e 
g u i d e l i n e s a r e i n "de f a c t o " d e n i e d s t a t u s , t h e r e b y e n t i t l i n g a 
c l a i m a n t to r e q u e s t a h e a r i n g c o n t e s t i n g t h e e m p l o y e r / i n s u r e r ' s 
nonpayment f o r t r e a t m e n t i n e x c e s s of the g u i d e l i n e s . 

B r i e f l y , t h e m a t e r i a l f a c t s a r e a s f o l l o w s . C l a i m a n t 
s u s t a i n e d a compensable back i n j u r y i n A p r i l 1982 which was 
a c c e p t e d a s a d i s a b l i n g i n j u r y . C l a i m a n t came under t h e c a r e of 
Dr. L l e w e l l y n , a c h i r o p r a c t o r , who r e n d e r e d s p i n a l m a n i p u l a t i o n 
t r e a t m e n t . Dr. L l e w e l l y n a l s o p r e s c r i b e d a TNS u n i t , which he 
p r o v i d e d d i r e c t l y t o c l a i m a n t . Dr. L l e w e l l y n s u b m i t t e d b i l l s , on 
about a monthly b a s i s , t o S A I F f o r c l a i m a n t ' s c h i r o p r a c t i c 
t r e a t m e n t and f o r r e n t a l c h a r g e s f o r the TNS u n i t c l a i m a n t 
r e c e i v e d from Dr. L l e w e l l y n . 

S t a r t i n g i n October 1982 and c o n t i n u i n g i n t o 1983, S A I F 
responded t o a l l of Dr. L l e w e l l y n ' s b i l l s by p a y i n g a p o r t i o n , not 
p a y i n g a p o r t i o n , and r e q u e s t i n g more i n f o r m a t i o n from Dr. 
L l e w e l l y n about t h e unpaid p o r t i o n . The r e a s o n f o r an unpaid 
p o r t i o n and f o r the r e q u e s t f o r a d d i t i o n a l i n f o r m a t i o n was t h e 
same — t h a t Dr. L l e w e l l y n ' s t r e a t m e n t s were i n e x c e s s of t h o s e 
a l l o w e d by t he Workers' Compensation Department r u l e s g o v e r n i n g 
m e d i c a l s e r v i c e s . 

The p e r t i n e n t r u l e , OAR 4 3 6 - 6 9 - 2 0 1 ( 2 ) ( a ) , t h e n p r o v i d e d : 

"Frequency and e x t e n t o f t r e a t m e n t s h a l l 
not be more than the n a t u r e of t he i n j u r y 
and t h e p r o c e s s of a r e c o v e r y r e q u i r e s . 
I n s u r e r s have t h e r i g h t t o r e q u i r e e v i d e n c e 
of t h e e f f i c a c y of t r e a t m e n t . The u s u a l 
range of t h e u t i l i z a t i o n of m e d i c a l 
s e r v i c e s does not exceed 24 o f f i c e v i s i t s 
by any and a l l a t t e n d i n g p h y s i c i a n s i n t he 
f i r s t 60 days from f i r s t d a t e of t r e a t m e n t , 
and 4 v i s i t s a month t h e r e a f t e r . " 

(As s u b s e q u e n t l y amended by WCD Admin. Order 1-1984, e f f e c t i v e 
J a n u a r y 16, 1984, OAR 4 3 6 - 6 9 - 2 0 1 ( 2 ) ( a ) p r e s e n t l y p r o v i d e s : "The 
u s u a l range o f t h e u t i l i z a t i o n of m e d i c a l s e r v i c e s does not exc e e d 
15 o f f i c e v i s i t s by any and a l l a t t e n d i n g p h y s i c i a n s i n t h e f i r s t 
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60 days from f i r s t d a t e of t r e a t m e n t , and 2 v i s i t s a month 
t h e r e a f t e r . " ) Both the o l d e r v e r s i o n and the c u r r e n t v e r s i o n o f 
t h i s r u l e a l s o impose a duty upon m e d i c a l p r o v i d e r s t o j u s t i f y 
f r e q u e n c y of t r e a t m e n t i n e x c e s s of the l i m i t s i n t he r u l e . The 
r e l e v a n t wording of t h e r u l e h a s changed, but the c o n c e p t h a s been 
c o n s t a n t , i . e . , a s c u r r e n t l y s t a t e d i n OAR 4 3 6 - 6 9 - 2 0 1 ( 2 ) ( a ) : 
" P h y s i c i a n s r e q u e s t i n g reimbursement f o r v i s i t s i n e x c e s s o f t h i s 
amount must submit upon r e q u e s t a r e p o r t documenting t h e need f o r 
s u c h s e r v i c e s . " 

S A I F ' s r e s p o n s e t o Dr. L l e w e l l y n ' s b i l l i n g s d u r i n g l a t e 1982 
and e a r l y 1983 c o n s i s t e d of a p r i n t e d document t i t l e d " d i s p u t e d 
payment vouc h e r . " The f r o n t of each of t h e s e documents s u b m i t t e d 
to Dr. L l e w e l l y n (presumably t o g e t h e r w i t h S A I F ' s payment f o r t h e 
u n d i s p u t e d amounts) s t a t e s : 

"The u n d i s p u t e d p o r t i o n of your b i l l h a s 
been p a i d . I f you do not a g r e e w i t h the 
a d j u s t m e n t , p l e a s e p r o v i d e us w i t h your 
j u s t i f i c a t i o n i n w r i t i n g , and we w i l l 
e i t h e r a c c e p t your e x p l a n a t i o n and pay the 
d i s p u t e d amount or n o t i f y you t h a t we w i l l 
not pay. You may then r e f e r t h e matter t o 
t h e Workers' Compensation Department 
r e q u e s t i n g t h a t t h e y r e s o l v e t h e i s s u e . " 

A s e r i e s of 38 "adjustment c o d e s " a r e l i s t e d on t h e back o f 
t h e d i s p u t e d payment voucher form. The f i r s t voucher s u b m i t t e d t o 
Dr. L l e w e l l y n , a p p a r e n t l y i n October o f 1982, has code 13 marked. 
The r e s t of t he d i s p u t e d payment v o u c h e r s a p p e a r i n g i n t h e r e c o r d 
have code 14 marked. These two a d j u s t m e n t codes a r e e x p l a i n e d on 
t h e voucher form as f o l l o w s : 

"13. Frequency of t r e a t m e n t must be 
j u s t i f i e d by r e p o r t 6 9 - 2 0 1 ( 2 ) ( a ) . " 

"14. Treatment reduced t o the u s u a l range 
of u t i l i z a t i o n 6 9 - 2 0 1 ( 2 ) ( a ) . " 

A p p a r e n t l y sometime a f t e r March of 1983, S A I F m o d i f i e d i t s 
d i s p u t e d payment voucher form t o add the f o l l o w i n g : " I f we do not 
r e c e i v e a r e s p o n s e from you w i t h i n 14 days, we w i l l assume you 
a g r e e w i t h our a d j u s t m e n t , and c o n s i d e r the m a t t e r c l o s e d . " 

The d i s p u t e i n t h i s c a s e c e n t e r s on the e f f e c t t o be g i v e n 
t h e s e d i s p u t e d payment v o u c h e r s . The t e s t i m o n y from S A I F ' s c l a i m s 
e x a m i n e r s s u p p o r t s S A I F ' s p o s i t i o n , a s s t a t e d i n i t s b r i e f , 
c o n c e r n i n g the purpose of t h e s e forms. S A I F ' s b r i e f s t a t e s : 

"At t h i s s t a g e , the i n s u r e r has o n l y 
i n q u i r e d i n t o the l e g i t i m a c y of t h e e x c e s s 
t r e a t m e n t s by r e q u e s t i n g the t r e a t i n g 
c h i r o p r a c t o r t o send w r i t t e n j u s t i f i c a t i o n . 
The i n s u r e r h a s the r i g h t t o make t h i s 
i n q u i r y and r e q u i r e j u s t i f i c a t i o n under OAR 
4 3 6 - 6 9 - 2 0 1 ( 2 ) ( a ) . . . T h i s i n q u i r y a l o n e 
does not a f f e c t c l a i m a n t ' s r i g h t t o r e c e i v e 
m e d i c a l t r e a t m e n t . " 

C l a i m a n t a r g u e s t h a t , by d e s i g n a t i n g code 14, SAIF i n t e n d e d t o 
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deny payment f o r more t h a n f o u r t r e a t m e n t s p er month and t h a t , 
c o n t r a r y t o S A I F ' s p o s i t i o n and t he R e f e r e e ' s c o n c l u s i o n , t h e 
c h i r o p r a c t i c t r e a t m e n t s f o r which S A I F h a s r e f u s e d payment a r e de 
f a c t o d e n i e d . 

The d i s p u t e d payment v o u c h e r s i n t h i s r e c o r d a r e c e r t a i n l y 
not models o f c l a r i t y when c o n s i d e r e d a l o n e . I n view o f t h e 
n a r r a t i v e s t a t e m e n t a p p e a r i n g on t h e f r o n t of t h e form, i t i s 
d i f f i c u l t t o u n d e r s t a n d why e i t h e r code 13 or code 14 i s u s e d . 
Indeed, t h e R e f e r e e q u e s t i o n e d S A I F ' s s e n i o r c l a i m s examiner about 
t h i s , b u t h e r r e s p o n s e s d i d not c l a r i f y t h i s s i t u a t i o n . 

We b e l i e v e i t i s f a i r l y c l e a r , even w i t h o u t c o n s i d e r i n g t h e 
t e s t i m o n y of S A I F ' s c l a i m s e x a m i n e r s , t h a t t h e p r i n c i p a l t h r u s t o f 
th e d i s p u t e d payment v o u c h e r s was a s o l i c i t a t i o n of a d d i t i o n a l 
i n f o r m a t i o n from Dr. L l e w e l l y n i n o r d e r t o a s c e r t a i n whether t h e r e 
was j u s t i f i c a t i o n f o r t h e number o f t r e a t m e n t s b e i n g r e n d e r e d . 
The n a r r a t i v e s t a t e m e n t on t h e f a c e of t he d i s p u t e d payment 
voucher o f f e r s t h e p o s s i b i l i t y t h a t , upon r e c e i p t of s u c h an 
e x p l a n a t i o n , payment of the d i s p u t e d amount would be f o r t h c o m i n g . 
The voucher a l s o s t a t e s t h a t , i n t h e eve n t S A I F d i d not deem t h e 
p h y s i c i a n ' s e x p l a n a t i o n s a t i s f a c t o r y , t h e p h y s i c i a n would be 
informed of t h i s f a c t . 

C l a i m a n t makes no c o n t e n t i o n t h a t an i n s u r e r does not have 
the r i g h t t o r e q u e s t e v i d e n c e of t h e e f f i c a c y of t r e a t m e n t , a s 
p r o v i d e d by OAR 4 3 6 - 6 9 - 2 0 1 ( 2 ) ( a ) , and the Co u r t o f A p p e a l s h a s 
s i n c e upheld t h e v a l i d i t y of t h i s a d m i n i s t r a t i v e r u l e . Kemp v. 
Workers' Comp. Dept., 65 Or App 659, 661-63 ( 1 9 8 3 ) , m o d i f i e d on 
r e c o n s i d e r a t i o n on o t h e r grounds, 67 Or App 270 ( 1 9 8 4 ) . 

We c o n c l u d e t h a t S A I F ' s a c t i o n s i n s e n d i n g " d i s p u t e d payment 
v o u c h e r s " cannot r e a s o n a b l y be c o n s t r u e d a s a d e n i a l of t h e unp a i d 
p o r t i o n o f Dr. L l e w e l l y n ' s b i l l i n g s . The f a c t t h a t t h e form 
accompanying p a r t i a l payment of Dr. L l e w e l l y n ' s b i l l i n g s s o l i c i t s 
an e x p l a n a t i o n of t r e a t m e n t s i n e x c e s s of t h e a d m i n i s t r a t i v e 
g u i d e l i n e s i n d i c a t e s t h a t S A I F was i n the p r o c e s s of making an 
i n q u i r y and had not y e t made the d e c i s i o n t o deny payment, pending 
r e c e i p t of f u r t h e r i n f o r m a t i o n from Dr. L l e w e l l y n . The t e s t i m o n y 
of S A I F ' s c l a i m s examiners s u p p o r t s t h i s c o n c l u s i o n . 

Even though we c o n c l u d e t h a t S A I F was making an i n q u i r y , t h e 
q u e s t i o n remains whether S A I F s a t i s f i e d i t s c l a i m p r o c e s s i n g 
o b l i g a t i o n s under ORS Chapter 656, our d e c i s i o n i n B i l l y J . 
Eubanks, 35 Van N a t t a 131 ( 1 9 8 3 ) , and our more r e c e n t d e c i s i o n 
( i s s u e d s u b s e q u e n t t o the R e f e r e e ' s o r d e r i n t h i s c a s e ) i n L l o y d 
C. D y k s t r a , 36 Van N a t t a 26 ( 1 9 8 4 ) . 

I n Eubanks we co n c l u d e d t h a t a r e q u e s t f o r m e d i c a l s e r v i c e s 
i s a c l a i m , t h a t such a c l a i m can be made by a d o c t o r on a 
c l a i m a n t ' s b e h a l f and t h a t each s e p a r a t e d o c t o r ' s b i l l s u b m i t t e d 
to an i n s u r e r i s a s e p a r a t e and d i s t i n c t c l a i m . 35 Van N a t t a a t 
132. C o n c e r n i n g an e m p l o y e r / i n s u r e r ' s p r o c e s s i n g o b l i g a t i o n s w i t h 
r e s p e c t t o a c l a i m f o r r e n d e r e d m e d i c a l s e r v i c e s , which we 
u n d e r s t a n d t o be the o n l y i s s u e i n v o l v e d i n t h i s c a s e , we s t a t e d 
i n Eubanks; 

"The a p p r o p r i a t e r e s p o n s e s a r e t o e i t h e r 
pay t h e b i l l or t o i s s u e n o t i c e of d e n i a l 
or p a r t i a l d e n i a l t o t h e c l a i m a n t and t he 
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m e d i c a l p r o v i d e r . Such a d e n i a l s h o u l d 
a d v i s e t h e c l a i m a n t of h i s or h e r h e a r i n g 
r i g h t s . I f t he i n s u r e r or s e l f - i n s u r e d 
employer h a s p r e v i o u s l y i s s u e d n o t i c e of 
c l a i m a c c e p t a n c e , i t need not i s s u e any 
a d d i t i o n a l n o t i c e of a c c e p t a n c e e v e r y time 
i t pays a m e d i c a l b i l l . " 35 Van N a t t a a t 
135. 

We a l s o c o n c l u d e d t h a t the s t a t u t o r y r e s p o n s e time f o r a l l c l a i m s 
f o r m e d i c a l s e r v i c e s i s 60 d a y s . 

I n D y k s t r a , S A I F argued t h a t t h e i s s u e of t h e f r e q u e n c y o f 
t h e c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t was a d i s p u t e between S A I F 
and c l a i m a n t ' s c h i t o p r a c t o r , one i n which c l a i m a n t had no 
i n t e r e s t ; and t h a t e x h a u s t i o n of the a d m i n i s t r a t i v e r e m e d i e s 
p r o v i d e d by the Workers' Compensation Department r u l e s g o v e r n i n g 
m e d i c a l s e r v i c e s was a j u r i s d i c t i o n a l p r e r e q u i s i t e t o a c l a i m a n t ' s 
h e a r i n g r e q u e s t p u r s u a n t t o ORS 656.283. We c o n c l u d e d t o t h e 
c o n t r a r y : 

" [ T ] h e H e a r i n g s D i v i s i o n and the Board have 
j u r i s d i c t i o n to c o n s i d e r the i s s u e o f 
f r e q u e n c y and e x t e n t of m e d i c a l t r e a t m e n t 
b e i n g p r o v i d e d t o an i n j u r e d worker, and 
the c l a i m a n t may b r i n g such i s s u e s b e f o r e 
t h i s agency by r e q u e s t i n g a h e a r i n g 
p u r s u a n t t o ORS 656.283. I n s u r e r s a r e 
o b l i g a t e d t o n o t i f y the c l a i m a n t i n 
a c c o r d a n c e w i t h our d e c i s i o n i n B i l l y J . 
Eubanks, s u p r a , when an i n s u r e r b e l i e v e s 
t h a t the f r e q u e n c y and e x t e n t of t r e a t m e n t 
i s e x c e s s i v e and, t h e r e f o r e , n e i t h e r 
r e a s o n a b l e nor n e c e s s a r y f o r t r e a t m e n t of a 
c o n d i t i o n r e s u l t i n g from c l a i m a n t ' s 
i n d u s t r i a l i n j u r y . The i n s u r e r ' s duty t o 
n o t i f y c l a i m a n t , and c l a i m a n t ' s p h y s i c i a n 
as w e l l , and the c l a i m a n t ' s c o r r e s p o n d i n g 
r i g h t / d u t y t o t i m e l y r e q u e s t a h e a r i n g 
c o n t e s t i n g the d e n i a l e x i s t i n d e p e n d e n t l y 
of the i n s u r e r ' s r i g h t or t h e r i g h t g r a n t e d 
t o m e d i c a l vendors, t o i n v o k e the 
a d m i n i s t r a t i v e p r o c e d u r e s p r o v i d e d by t h e 
a p p l i c a b l e department r u l e s g o v e r n i n g 
m e d i c a l s e r v i c e s . " 36 Van N a t t a a t 39. 

Our d e c i s i o n s i n Eubanks and D y k s t r a were p r e m i s e d upon t h e 
f a c t s and argument p r e s e n t e d i n t h o s e c a s e s . I n both c a s e s the 
i n s u r e r had d e c i d e d t h a t payment f o r the m e d i c a l or c h i r o p r a c t i c 
s e r v i c e s i n i s s u e would not be made. By c o n t r a s t , t h e e v i d e n c e i n 
t h i s c a s e e s t a b l i s h e s t h a t , a t the time S A I F i s s u e d t h e d i s p u t e d 
payment v o u c h e r s , no d e c i s i o n had been made about whether t o pay 
f o r a l l of c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t ; r a t h e r , S A I F was 
merely a s k i n g f o r more i n f o r m a t i o n , was i n d i c a t i n g t h a t i t was 
w i l l i n g t o c o n s i d e r Dr. L l e w e l l y n ' s e x p l a n a t i o n f o r more tha n f o u r 
t r e a t m e n t s p e r month and was " l e a v i n g t h e door open" f o r t h e 
p o s s i b i l i t y t h a t , based on Dr. L l e w e l l y n ' s e x p l a n a t i o n , payment 
would be f o r t h c o m i n g f o r a l l of c l a i m a n t ' s t r e a t m e n t . 

D e s p i t e our c o n c l u s i o n t h a t S A I F ' s d i s p u t e d payment v o u c h e r s 
were o n l y i n the n a t u r e of an i n q u i r y , and not i n t h e n a t u r e of a 
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d e n i a l , i t i s n e v e r t h e l e s s p o s s i b l e f o r a c l a i m f o r m e d i c a l 
s e r v i c e s t o be d e n i e d de f a c t o . T h i s i s i l l u s t r a t e d by K e v i n 
B e t h e l , 36 Van N a t t a 1060 ( 1 9 8 4 ) . I n t h a t c a s e , i n r e s p o n s e t o a 
c h i r o p r a c t o r ' s b i l l s f o r t r e a t m e n t i n e x c e s s of t he g u i d e l i n e i n 
th e Department's r u l e s , S A I F i s s u e d t h e same k i n d o f d i s p u t e d 
payment v o u c h e r s i n v o l v e d i n t h i s c a s e . I n B e t h e l , t h e 
c h i r o p r a c t o r responded w i t h n a r r a t i v e r e p o r t s t h a t s t a t e d h i s 
r e a s o n s f o r b e l i e v i n g t h a t a d d i t i o n a l t r e a t m e n t was n e c e s s a r y . 
S A I F took no f u r t h e r a c t i o n a f t e r r e c e i p t of t h e s e r e p o r t s . We 
c o n c l u d e d t h a t , a f t e r r e c e i p t o f t h e s e r e p o r t s , 

". . . i t was then incumbent upon S A I F t o do 
something more, i . e . , e i t h e r a c c e p t t h e 
d o c t o r ' s j u s t i f i c a t i o n f o r the f r e q u e n c y of 
h i s t r e a t m e n t and t h u s t o pay h i s b i l l s i n 
f u l l , or t o r e j e c t t h e d o c t o r ' s 
j u s t i f i c a t i o n f o r t he f r e q u e n c y o f h i s 
t r e a t m e n t and thu s t o deny t h e unpaid 
p o r t i o n o f h i s b i l l s . [ C i t a t i o n o m i t t e d . ] 
I t was o n l y when S A I F f a i l e d t o r e a c t i n 
any way t o [ t h e d o c t o r ' s ] s u b m i s s i o n of t h e 
i n f o r m a t i o n i t r e q u e s t e d t h a t t h e pending 
c l a i m i n t he form of p a r t i a l l y u npaid b i l l s 
c o u l d be s a i d t o be i n de f a c t o d e n i e d 
s t a t u s , and when t h i s Board's j u r i s d i c t i o n 
under D y k s t r a c o u l d come i n t o p l a y . " 36 
Van N a t t a a t 1061. 

Th e r e i s a s i g n i f i c a n t d i f f e r e n c e between t h e f a c t s i n B e t h e l 
and t h e f a c t s i n t h i s c a s e . Here t h e r e c o r d c o n t a i n s no t r a c e of 
any communication from Dr. L l e w e l l y n t o S A I F , i n r e s p o n s e t o t he 
r e q u e s t f o r a d d i t i o n a l i n f o r m a t i o n on t he d i s p u t e d payment 
v o u c h e r s , which c o u l d r e a s o n a b l y be c o n s t r u e d a s an e f f o r t on t h e 
d o c t o r ' s p a r t t o e x p l a i n why t h i s c l a i m a n t was i n need o f t h e 
number of t r e a t m e n t s b e i n g p r o v i d e d . I n o t h e r words, t h e p r e s e n t 
s i t u a t i o n i s : ( 1 ) a b i l l , i . e . , c l a i m , from a m e d i c a l p r o v i d e r t o 
an i n d u s t r i a l i n s u r e r ; ( 2 ) f o l l o w e d by t he i n s u r e r r e q u e s t i n g 
a d d i t i o n a l i n f o r m a t i o n from t h e m e d i c a l p r o v i d e r ; ( 3 ) f o l l o w e d by 
no r e s p o n s e from t h e m e d i c a l p r o v i d e r . A l s o , d u r i n g a l l o f t h i s 
exchange between t h e d o c t o r and the i n s u r e r , c l a i m a n t was 
r e c e i v i n g a l l m e d i c a l s e r v i c e s t h a t h i s t r e a t i n g c h i r o p r a c t o r f e l t 
i t was a p p r o p r i a t e t o r e n d e r . Should the concept of de f a c t o 
d e n i a l of a c l a i m be extended t o t h i s s i t u a t i o n so t h a t , a f t e r t h e 
p a s s a g e of 60 days from the m e d i c a l p r o v i d e r ' s b i l l , a c l a i m a n t 
h a s t h e r i g h t t o r e q u e s t a h e a r i n g p r o t e s t i n g a de f a c t o d e n i a l ? 

We t h i n k n o t . I n c o n s i d e r i n g the v a l i d i t y o f t h a t p o r t i o n o f 
OAR 436-69-201(2) which a l l o w s an i n s u r e r t o r e q u e s t i n f o r m a t i o n 
from a m e d i c a l p r o v i d e r about t h e t r e a t m e n t b e i n g r e n d e r e d , t h e 
c o u r t s t a t e d i n Kemp, s u p r a : 

"We a g r e e . . . t h a t t h e r u l e does not 
l i m i t t r e a t m e n t but me r e l y r e q u i r e s t h a t , 
i f t h e t r e a t m e n t exceeds t h e p r e s c r i b e d 
number of v i s i t s t h e p h y s i c i a n must submit 
a r e p o r t j u s t i f y i n g f u r t h e r t r e a t m e n t . 
T h a t i s c o n s i s t e n t w i t h t h e l e g i s l a t i v e 
p o l i c y of r e q u i r i n g m e d i c a l s e r v i c e t o be 
p r o v i d e d o n l y f o r the p e r i o d of time 
n e c e s s a r y f o r r e c o v e r y . " 65 Or App a t 663 
(emphasis added). 
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T h i s Board h a s no r e g u l a t o r y a u t h o r i t y by which we a r e a b l e t o 
r e q u i r e p h y s i c i a n s t o respond t o r e a s o n a b l e i n q u i r i e s from 
i n s u r e r s . Our a u t h o r i t y and j u r i s d i c t i o n a r e l i m i t e d t o h e a r i n g 
c o n t e s t e d c a s e s i n which t h e r e i s an i s s u e c o n c e r n i n g a c l a i m a n t ' s 
e n t i t l e m e n t t o r e c e i v e compensation or t h e amount t h e r e o f . ORS 
6 5 6 . 7 0 4 ( 3 ) ; S A I F v. Broadway Cab, 52 Or App 689 ( 1 9 8 1 ) . T h e r e i s 
a p o t e n t i a l i s s u e i n t h i s c a s e c o n c e r n i n g a c l a i m w i t h i n t h e 
meaning of ORS 6 5 6 . 7 0 4 ( 3 ) . L l o y d C. D y k s t r a , s u p r a . Whether 
t h e r e p r e s e n t l y i s an i s s u e which i s r i p e f o r a d j u d i c a t i o n , 
however, i s ano t h e r m a t t e r . See Thomas v. S A I F , 64 Or App 193 
( 1 9 8 3 ) ; Syphers v. K-W Logging, I n c . , 51 Or App 769 ( 1 9 8 1 ) . To 
g i v e meaningful e f f e c t t o t h e duty of m e d i c a l p r o v i d e r s t o respond 
t o i n s u r e r s ' r e q u e s t s f o r i n f o r m a t i o n , s t a t e d i n OAR 436-69-201 
and r e c o g n i z e d i n Kemp, we co n c l u d e i t i s a p p r o p r i a t e t o f i n d t h e 
p r e s e n t " d i s p u t e " not y e t r i p e f o r a d j u d i c a t i o n b e c a u s e o f Dr. 
L l e w e l l y n ' s f a i l u r e t o respond t o S A I F ' s i n q u i r i e s . 

F u r t h ermore, and as a d i s t i n c t c o n s i d e r a t i o n from t h i s 
i n d i r e c t enforcement of t he p h y s i c i a n r e p o r t i n g duty, t h e r e 
remains t h e p o s s i b i l i t y t h a t no h e a r i n g w i l l e v e r be n e c e s s a r y . 
An i n d u s t r i a l i n s u r e r h a s r e q u e s t e d i n f o r m a t i o n t h a t i t deems, and 
r e a s o n a b l y so, t o be needed i n c o n n e c t i o n w i t h i t s ongoing 
p r o c e s s i n g of an a c c e p t e d i n j u r y c l a i m . When t h a t i n f o r m a t i o n i s 
p r o v i d e d , the i n s u r e r might f i n d t h a t i n f o r m a t i o n s u f f i c i e n t 
r e a s o n to pay f o r a l l b e n e f i t s i n i s s u e . I t would squander f i n i t e 
h e a r i n g r e s o u r c e s and g e n e r a t e unwarranted l i t i g a t i o n c o s t s t o 
proce e d w i t h a h e a r i n g b e f o r e i t i s r e a l l y known whether a h e a r i n g 
i s n e c e s s a r y . 

I n so c o n c l u d i n g , we a r e assuming t h a t some a d d i t i o n a l d e l a y 
t o p r o v i d e Dr. L l e w e l l y n a d d i t i o n a l time to respond t o S A I F ' s 
i n q u i r i e s c r e a t e s no h a r d s h i p f o r c l a i m a n t b e c a use he i s 
c o n t i n u i n g to r e c e i v e t h e m e d i c a l s e r v i c e s i n q u e s t i o n . A 
d i f f e r e n t r e s u l t might be i n d i c a t e d i f t h e r e was any s u g g e s t i o n of 
r e a l h a r d s h i p f o r a c l a i m a n t . On the o t h e r hand, however, a 
c l a i m a n t h a s the r i g h t t o s e l e c t h i s t r e a t i n g p h y s i c i a n and we 
assume t h a t , w i t h t h i s r i g h t , goes t h e r i g h t t o urge t h a t t h e 
s e l e c t e d p h y s i c i a n c o o p e r a t e w i t h the p h y s i c i a n r e p o r t i n g d u t i e s 
t h a t a r e a s s o c i a t e d w i t h m e d i c a l t r e a t m e n t o f i n j u r e d w o r k e r s . 
S t a t e d d i f f e r e n t l y , i t would seem a p p r o p r i a t e f o r a c l a i m a n t 
f a c i n g p o t e n t i a l h a r d s h i p i n t h i s k i n d of s i t u a t i o n t o r e q u e s t 
c o o p e r a t i o n from h i s d o c t o r b e f o r e r e q u e s t i n g a h e a r i n g . 

For a l l of t h e s e r e a s o n s , we c o n c l u d e t h a t S A I F had no 
o b l i g a t i o n t o f u r t h e r p r o c e s s the unpaid p o r t i o n s o f Dr. 
L l e w e l l y n ' s b i l l s pending r e c e i p t of some s t a t e m e n t from him i n a t 
l e a s t s u b s t a n t i a l c o m p l i a n c e w i t h t h e r e q u i r e m e n t s o f OAR 
4 3 6 - 6 9 - 2 0 1 ( 2 ) ( a ) , and t h a t t h e r e i s no de f a c t o d e n i a l o f t h e 
c h i r o p r a c t i c s e r v i c e s i n i s s u e pending r e c e i p t o f s u c h a 
r e s p o n s e . I t n e c e s s a r i l y f o l l o w s t h a t c l a i m a n t ' s h e a r i n g r e q u e s t 
was premature. 

With r e s p e c t t o t h e second i s s u e of c l a i m a n t ' s a l l e g e d 
p r e f e r e n c e f o r a TNS u n i t p r o v i d e d by Dr. L l e w e l l y n , we a f f i r m and 
adopt t h e r e l e v a n t p o r t i o n s of t h e R e f e r e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r dated J u l y 6, 1983 i s m o d i f i e d i n p a r t t o 
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p r o v i d e t h a t t h e p o r t i o n of c l a i m a n t ' s h e a r i n g r e q u e s t r a i s i n g an 
i s s u e c o n c e r n i n g t h e e x t e n t and f r e q u e n c y of h i s c h i r o p r a c t i c 
t r e a t m e n t i s d i s m i s s e d as p r e m a t u r e . As so m o d i f i e d , t h e 
R e f e r e e ' s o r d e r i s a f f i r m e d . 

On r e v i e w of the Board's o r d e r d a t e d June 10, 1983 t h e C o u r t 
of A p p e a l s r e v e r s e d the Board's o r d e r and remanded w i t h 
i n s t r u c t i o n s to r e i n s t a t e the o r d e r of the R e f e r e e d a t e d August 
10, 1982. 

Now, t h e r e f o r e , the a b o v e - r e f e r e n c e d Board o r d e r i s v a c a t e d , 
and the a b o v e - r e f e r e n c e d R e f e r e e ' s o r d e r i s r e p u b l i s h e d and 
a f f i r m e d . 

I T I S SO ORDERED. 

Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e P f e r d n e r ' s o r d e r which 
awarded c l a i m a n t 64° f o r 20% u n s c h e d u l e d d i s a b i l i t y i n a d d i t i o n t o 
the 16° f o r 5% u n s c h e d u l e d d i s a b i l i t y p r e v i o u s l y awarded. The 
s e l f - i n s u r e d employer c r o s s - r e q u e s t s r e v i e w a l l e g i n g t h a t t h e 
R e f e r e e ' s award i s e x c e s s i v e . E x t e n t of d i s a b i l i t y i s t h e i s s u e 
on r e v i e w . 

C l a i m a n t i s a 41 y e a r o l d bus d r i v e r who i n j u r e d h i s low back 
on November 21, 1978. The c l a i m was d e n i e d by the employer, b u t 
u l t i m a t e l y was found compensable by t h e C o u r t of A p p e a l s . On J u l y 
7, 1980 c l a i m a n t a l l e g e d a n o t h e r o n - t h e - j o b i n j u r y which was 
a c c e p t e d by t h e employer. F e b r u a r y 25, 1982, f o l l o w i n g t h e C o u r t 
of A p p e a l s ' d e c i s i o n , the two c l a i m s were merged by s t i p u l a t i o n . 
The second i n j u r y was t h e n c e f o r t h c o n s i d e r e d an a g g r a v a t i o n o f t h e 
f i r s t i n j u r y . A F e b r u a r y 5, 1982 D e t e r m i n a t i o n Order w h i c h 
awarded 16° f o r 5% u n s c h e d u l e d d i s a b i l i t y was u n c h a l l e n g e d . 

The c l a i m was reopened a s an a g g r a v a t i o n i n November 1982 
when c l a i m a n t s u b m i t t e d t o a second laminectomy. I t was c l o s e d by 
a D e t e r m i n a t i o n Order d a t e d June 2, 1983 which g r a n t e d no 
a d d i t i o n a l award f o r permanent d i s a b i l i t y . C l a i m a n t r e q u e s t e d a 
h e a r i n g t o p r o t e s t t h a t D e t e r m i n a t i o n Order. 

I n o r d e r t o be e n t i t l e d t o a r e d e t e r m i n a t i o n o f permanent 
d i s a b i l i t y f o l l o w i n g an a g g r a v a t i o n , c l a i m a n t must show a change 
i n c i r c u m s t a n c e s s i n c e t h e l a s t arrangement of c o m p e n s a t i o n . 
James B. Johnson, 35 Van N a t t a 47 ( 1 9 8 3 ) . However, upon a showing 
of changed c i r c u m s t a n c e s , c l a i m a n t i s e n t i t l e d t o have h i s 
permanent d i s a b i l i t y r e d e t e r m i n e d as of the time o f t h e h e a r i n g . 
See Eduardo Y b a r r a , 36 Van N a t t a 1108 ( 1 9 8 4 ) . 

RUTH A. CODDINGTON, C l a i m a n t 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 81-05848 
A u g u s t 14, 1984 
O r d e r on Remand 

FRANK A. HAMEL, C l a i m a n t 
F r a n c e s c o n i & C a s h , C l a i m a n t ' s A t t o r n e y s 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s 

WCB 83-07333 
Au g u s t 14, 1984 
O r d e r on Revi e w 
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With t h a t u n d e r s t a n d i n g , we c o n s i d e r the e x t e n t of c l a i m a n t ' s 
d i s a b i l i t y a s of the d a t e of t h e h e a r i n g . On de novo r e v i e w , we 
c o n c l u d e t h a t the R e f e r e e ' s award was e x c e s s i v e . C l a i m a n t i s a 41 
y e a r o l d bus d r i v e r who has r e t u r n e d t o h i s j o b . He h a s two y e a r s 
o f c o l l e g e e d u c a t i o n . He h a s had four s u r g e r i e s , but a c c o r d i n g t o 
h i s t r e a t i n g p h y s i c i a n i s o n l y l i m i t e d t o medium work. C l a i m a n t 
h a s some d i s a b l i n g p a i n which we c o n s i d e r i n r a t i n g h i s 
d i s a b i l i t y . A f t e r c o n s i d e r i n g t h e g u i d e l i n e s c o n t a i n e d i n OAR 
436-65-600 e t s e q . , and comparing t h i s c a s e w i t h o t h e r l i k e c a s e s , 
we c o n c l u d e t h a t c l a i m a n t would be a d e q u a t e l y compensated by an 
award of 32° f o r 10% u n s c h e d u l e d d i s a b i l i t y i n a d d i t i o n t o t h e 16° 
f o r 5% u n s c h e d u l e d d i s a b i l i t y p r e v i o u s l y awarded. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 3, 1984 i s m o d i f i e d . 
C l a i m a n t i s awarded 32° f o r 10% u n s c h e d u l e d d i s a b i l i t y i n l i e u of 
t h e 64° f o r 20% u n s c h e d u l e d d i s a b i l i t y awarded by t h e R e f e r e e . 
A t t o r n e y ' s f e e s s h a l l be a d j u s t e d a c c o r d i n g l y . 

THOMAS E. MEANS, C l a i m a n t WCB 81-09925 & 81-09924 
F l i n n , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 14, 1984 
G o f f & S m i t h , A t t o r n e y s O r d e r on Revi e w 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 
C a r l D a v i s , A s s t . A t t o r n e y G e n e r a l 
Reviewed by Board Members Barn e s and F e r r i s . 

Diamond C C o n s t r u c t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
R e f e r e e S h e b l e y ' s o r d e r which c o u l d be i n t e r p r e t e d t o r e q u i r e 
Diamond t o r e i m b u r s e the S A I F C o r p o r a t i o n f o r the b e n e f i t s S A I F 
has p a i d and w i l l pay t o c l a i m a n t i n c o n n e c t i o n w i t h t h i s c l a i m . 

Diamond C C o n s t r u c t i o n i s a noncomplying employer. C l a i m a n t 
was i n j u r e d w h i l e working f o r Diamond, i n the c o u r s e o f Diamond's 
performance of a c o n s t r u c t i o n c o n t r a c t f o r A r c u r i S t a b l e s . A r c u r i 
S t a b l e s i s i n s u r e d by S A I F . The R e f e r e e found t h a t , under t h e s e 
c i r c u m s t a n c e s , c l a i m a n t was deemed to be an employe of A r c u r i 
S t a b l e s by o p e r a t i o n of ORS 656.029 and o r d e r e d S A I F t o a c c e p t and 
p r o c e s s c l a i m a n t ' s c l a i m i n i t s r o l e as A r c u r i ' s i n s u r e r . S A I F 
a r g u e s t h a t the R e f e r e e m i s i n t e r p r e t e d and m i s a p p l i e d ORS 656.029 
i n so c o n c l u d i n g . I n what may have o n l y been d i c t a , t h e R e f e r e e 
a l s o made s t a t e m e n t s t o the e f f e c t t h a t Diamond C C o n s t r u c t i o n 
s h o u l d r e i m b u r s e S A I F f o r the c o s t of t h i s c l a i m ; a s p r e v i o u s l y 
i n d i c a t e d , Diamond c h a l l e n g e s t h i s p o r t i o n of t h e R e f e r e e ' s o r d e r . 

S A I F ' s arguments i n t h i s c a s e c o n c e r n i n g i n t e r p r e t a t i o n and 
a p p l i c a t i o n of ORS 656.029(1) a r e i n d i s t i n g u i s h a b l e from s i m i l a r 
arguments we c o n s i d e r e d and r e s o l v e d a d v e r s e l y t o S A I F ' s p o s i t o n 
i n R i c h a r d O. Hampton, 36 Van N a t t a 230 ( 1 9 8 4 ) . We t h u s a g r e e 
w i t h the R e f e r e e ' s c o n c l u s i o n t h a t S A I F , as i n s u r e r f o r A r c u r i 
S t a b l e s , must b e a r the r e s p o n s i b i l i t y f o r t h i s c l a i m . 

Regarding Diamond's arguments about whether i t s h o u l d be 
r e q u i r e d t o r e i m b u r s e SAIF f o r the c o s t s of t h i s c l a i m , we note 
t h a t i t i s not c l e a r t h a t the R e f e r e e a c t u a l l y o r d e r e d any 
reimbursement. I f he d i d so or i n t e n d e d t o do so, such an o r d e r 
would be e r r o n e o u s . When ORS 656.029 i s a p p l i c a b l e , a s we have 
found i t t o be i n t h i s c a s e , t h e e f f e c t of t h a t s t a t u t e i s t o 
"deem" t h a t somebody ( h e r e c l a i m a n t ) i s an employe o f somebody 
e l s e ( h e r e A r c u r i S t a b l e s ) by o p e r a t i o n of law. J u s t a s the 
i n s u r e r f o r an a c t u a l employer would have no p o s s i b l e c l a i m f o r 
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reimbursement from any s o u r c e i f one of t h e a c t u a l e m p l o y e r ' s 
a c t u a l employes were i n j u r e d , t h e i n s u r e r f o r a "deemed" employer 
h a s no p o s s i b l e c l a i m f o r reimbursement i f a "deemed" employe o f 
t h e "deemed" employer i s i n j u r e d ; i n s t e a d , so f a r a s our 
j u r i s d i c t i o n i s conc e r n e d , S A I F i n i t s r o l e as A r c u r i ' s i n s u r e r 
must assume t h e c o s t of c l a i m s by A r c u r i ' s "deemed" employes j u s t 
a s i t assumes t h e c o s t of c l a i m s by A r c u r i ' s a c t u a l employes. As 
we noted i n Hampton, t h e r e may be remedies a v a i l a b l e t o S A I F 
e l s e w h e r e t h a t might have t h e e f f e c t of s h i f t i n g t h e c o s t s o f a 
c l a i m l i k e t h i s one t o the noncomplying employer, but t h a t 
" q u e s t i o n w i l l u l t i m a t e l y be d e t e r m i n e d i n some forum o t h e r t h a n 
t h i s agency." 36 Van N a t t a a t 233. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 25, 1982 i s c l a r i f i e d and 
m o d i f i e d a s f o l l o w s . The d e n i a l i s s u e d by t h e S A I F C o r p o r a t i o n a s 
p r o c e s s i n g agent f o r Diamond C C o n s t r u c t i o n , a noncomplying 
employer, i s a f f i r m e d . A l l r e f e r e n c e s t o any p o s s i b l e r i g h t of 
reimbursement f o r c l a i m c o s t s a s between S A I F and Diamond C 
C o n s t r u c t i o n a r e v a c a t e d . As so c l a r i f i e d , t h e R e f e r e e ' s o r d e r i s 
a f f i r m e d . 

RONALD A. P I C K E T T , C l a i m a n t WCB 84-03535 & 84-05660 
A l l e n & V i c k , C l a i m a n t ' s A t t o r n e y s A u g u s t 14, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r o f D i s m i s s a l o f C r o s s -

R e q u e s t f o r R e v i e w 
C l a i m a n t h a s f i l e d a c r o s s - r e q u e s t f o r r e v i e w of t h e 

R e f e r e e ' s o r d e r d a t e d J u l y 3, 1984. The 30 days f o r f i l i n g t h e 
c r o s s - r e q u e s t e x p i r e d August 2, 1984. The c r o s s - r e q u e s t was d a t e d 
August 3, 1984 and was r e c e i v e d by t he Board August 3, 1984. 
T h e r e f o r e , t h e c r o s s - r e q u e s t f o r r e v i e w i s d i s m i s s e d a s b e i n g 
u n t i m e l y f i l e d . 

I T I S SO ORDERED. 

RICHARD L. TOMMILA, C l a i m a n t WCB 82-11237 
D a v i d F o r c e , C l a i m a n t ' s A t t o r n e y A u g u s t 14, 1984 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 

Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of t h o s e p o r t i o n s of R e f e r e e 
Q u i l l i n a n ' s o r d e r which found t h a t the i n s u r e r was not r e s p o n s i b l e 
f o r c h i r o p r a c t i c t r e a t m e n t s i n e x c e s s of four p e r month and 
a s s e s s e d t h e i n s u r e r a 10% p e n a l t y and accompanying a t t o r n e y f e e s 
f o r i t s f a i l u r e t o deny m e d i c a l b i l l s w i t h i n 60 d a y s . On r e v i e w , 
c l a i m a n t c o n t e n d s a l l of h i s c h i r o p r a c t i c t r e a t m e n t s a r e 
compensable and t h a t t h e p e n a l t y s h o u l d be i n c r e a s e d . The i n s u r e r 
a r g u e s no p e n a l t y i s w a r r a n t e d b e c a u s e t h e r e i s no amount "then 
due" upon which t o b a s e t h e p e n a l t y . 

The Board a f f i r m s t h a t p o r t i o n of t he R e f e r e e ' s o r d e r 
p e r t a i n i n g t o t h e i n s u r e r ' s r e s p o n s i b i l i t y f o r t he c h i r o p r a c t i c 
t r e a t m e n t s . 

T h a t p o r t i o n of t he o r d e r which a s s e s s e d a p e n a l t y i s 
r e v e r s e d . 
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C l a i m a n t r e c e i v e d c h i r o p r a c t i c t r e a t m e n t s from h i s t r e a t i n g 
p h y s i c i a n , Dr. Cohen, a p p r o x i m a t e l y t h r e e t i m e s a week. The 
i n s u r e r d i d not f o r m a l l y a c c e p t or deny the b i l l s i t r e c e i v e d from 
Dr. Cohen f o r h i s s e r v i c e s . I n s t e a d t h e i n s u r e r p a i d f o r f o u r 
t r e a t m e n t s p e r month and s u b s e q u e n t l y r e f e r r e d t h e " t r e a t m e n t " 
i s s u e t o the M e d i c a l D i r e c t o r . 

The R e f e r e e found, and we a g r e e , t h a t t h e i n s u r e r was not 
r e s p o n s i b l e f o r c h i r o p r a c t i c t r e a t m e n t s i n e x c e s s o f f o u r 
t r e a t m e n t s p e r month, such t r e a t m e n t s b e i n g n e i t h e r r e a s o n a b l e nor 
n e c e s s a r y . 

When t h e r e i s a c l a i m f o r r e n d e r e d m e d i c a l s e r v i c e s i n t h e 
form of a b i l l , w i t h i n 60 d a y s , the i n s u r e r must e i t h e r pay the 
b i l l or i s s u e a d e n i a l w i t h n o t i c e of a p p e a l . B i l l y J . Eubanks, 
35 Van N a t t a 131 ( 1 9 8 3 ) . P e n a l t i e s f o r such u n r e a s o n a b l e conduct 
a r e computed on compensation "then due." ORS 6 5 6 . 2 6 2 ( 1 0 ) ; R i c h a r d 
Kirkwood, 35 Van N a t t a 140, 142 ( 1 9 8 3 ) . 

S i n c e the i n s u r e r p a i d f o r t h a t p o r t i o n of t h e c h i r o p r a c t i c 
t r e a t m e n t s we f i n d compensable, i t f o l l o w s t h a t no compensation 
"then due" e x i s t s upon which t o base a p e n a l t y . A c c o r d i n g l y , no 
p e n a l t y s h a l l be imposed. 

ORDER 

The R e f e r e e ' s o r d e r dated November 16, 1983 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . That p o r t i o n which a s s e s s e d t h e 
i n s u r e r a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e s f o r f a i l i n g t o deny 
m e d i c a l b i l l s w i t h i n 60 days i s r e v e r s e d . The r e m a i n i n g p o r t i o n 
of the R e f e r e e ' s o r d e r p r e s e n t e d to t h e Board f o r r e v i e w i s 
a f f i r m e d . 

RUFUS G. WHITAKER, C l a i m a n t WCB 83-02976 
M y r i c k , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 14, 1984 
John S n a r s k i s , D e f e n s e A t t o r n e y O r d e r on Revi e w 
Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Brown's o r d e r w h i c h 
d e n i e d c l a i m a n t ' s r e q u e s t f o r temporary d i s a b i l i t y from A p r i l 26, 
1982 through September 29, 1982. C l a i m a n t contends t h a t he i s 
e n t i t l e d t o temporary d i s a b i l i t y f o r t h a t p e r i o d , a l t h o u g h the 
i n s u r e r i s e n t i t l e d t o o f f s e t t h e amount of any unemployment 
b e n e f i t s r e c e i v e d by c l a i m a n t d u r i n g t h a t p e r i o d . The Board 
a g r e e s w i t h c l a i m a n t and r e v e r s e s . 

We make the f o l l o w i n g f i n d i n g s of f a c t . C l a i m a n t i n j u r e d h i s 
low back i n March 1982 and was t r e a t e d by Dr. G e n t r y . C l a i m a n t 
r e t u r n e d t o l i g h t duty a t f i r s t , but when t o l d by h i s s u p e r v i s o r 
t h a t he needed a f u l l r e l e a s e or he would be l a i d o f f , c l a i m a n t 
o b t a i n e d from Dr. G e n t r y a f u l l r e l e a s e t o r e t u r n t o work on A p r i l 
26, 1982. C l a i m a n t was l a i d o f f a f t e r working 4 h o u r s on A p r i l 26. 
C l a i m a n t t h e r e a f t e r r e c e i v e d umemployment b e n e f i t s . 

C l a i m a n t ' s c l a i m i n i t i a l l y was d e n i e d , but was found compen
s a b l e i n J a n u a r y 1983. A f t e r b e i n g o r d e r e d t o a c c e p t t h e c l a i m , 
the i n s u r e r p a i d c l a i m a n t temporary d i s a b i l i t y b e n e f i t s , i n c l u d i n g 
b e n e f i t s f o r the p e r i o d A p r i l 26, 1982 through September 29, 1982. 
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L a t e r , t h e i n s u r e r n o t i f i e d c l a i m a n t t h a t he was not e n t i t l e d t o 
b e n e f i t s f o r t h i s p e r i o d and t h a t i t would be r e c o v e r i n g t h i s 
overpayment from c l a i m a n t ' s ongoing temporary d i s a b i l i t y b e n e f i t s . 

I n t h e meantime, c l a i m a n t r e t u r n e d t o Dr. G e n t r y i n September 
1982 w i t h c o m p l a i n t s o f c o n t i n u i n g low back p a i n and l e g 
numbness. Dr. G e n t r y r e f e r r e d c l a i m a n t t o Dr. S t r u k e l , 
o r t h o p e d i s t , who d i a g n o s e d a h e r n i a t e d d i s c and a u t h o r i z e d time 
l o s s as of h i s f i r s t v i s i t on September 30, 1982. Dr. S t r u k e l 
e v e n t u a l l y performed a laminectomy and d i s c e c t o m y . I n A p r i l 1983 
Dr. S t r u k e l r e p o r t e d t h a t he had r e v i e w e d c l a i m a n t ' s r e c o r d s , t h a t 
he e x p e c t e d t h a t c l a i m a n t had had some wo r s e n i n g a f t e r r e t u r n i n g 
t o work on A p r i l 26, 1982, and t h a t c l a i m a n t c o u l d not have worked 
from A p r i l 26, 1982 through September 30, 1982. The r e c o r d 
c o n t a i n s no c o n t r a r y m e d i c a l e v i d e n c e . 

We f i n d t h a t c l a i m a n t was not m e d i c a l l y s t a t i o n a r y and not 
a b l e t o work h i s r e g u l a r j o b on A p r i l 26, 1982, i n s p i t e o f Dr. 
G e n t r y ' s r e l e a s e t o r e t u r n to f u l l d u t i e s . We r e l y on Dr. 
S t r u k e l ' s o p i n i o n t h a t c l a i m a n t was not a b l e t o work from A p r i l 26 
through September 29, 1982. See D a n i e l L e a t o n , 36 Van N a t t a 1081 
( 1 9 8 4 ) . T h e r e f o r e , c l a i m a n t i s e n t i t l e d t o temporary d i s a b i l i t y 
f o r t h a t p e r i o d . Moreover, the i n s u r e r i s e n t i t l e d t o deduct from 
t h e temporary d i s a b i l i t y owed f o r t h a t p e r i o d any unemployment 
b e n e f i t s r e c e i v e d by c l a i m a n t d u r i n g t h a t p e r i o d . D a n i e l Cannon, 
35 Van N a t t a 1181 ( 1 9 8 3 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 5, 1983 i s r e v e r s e d . 
C l a i m a n t i s awarded temporary d i s a b i l i t y b e n e f i t s from A p r i l 26, 
1982 through September 29, 1982. C l a i m a n t ' s a t t o r n e y i s awarded 
25% of the temporary d i s a b i l i t y awarded a s an a t t o r n e y f e e , t o be 
p a i d out of c l a i m a n t ' s compensation. The i n s u r e r i s e n t i t l e d t o 
deduct from the temporary d i s a b i l i t y owed the amount of any 
unemployment b e n e f i t s r e c e i v e d by c l a i m a n t d u r i n g s a i d p e r i o d . 

HUBERT W. BARKER, C l a i m a n t WCB 83-06049 
E v o h l Malagon, C l a i m a n t ' s A t t o r n e y A u g u s t 15, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 
Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of t h o s e p o r t i o n s of R e f e r e e 
Mongrain's o r d e r which h e l d : ( 1 ) t h a t he d i d not have j u r i s d i c t i o n 
t o o r d e r the S A I F C o r p o r a t i o n t o reopen the c l a i m a s of October 3, 
1982; ( 2 ) t h a t he d i d not have j u r i s d i c t i o n t o o r d e r S A I F t o 
r e i m b u r s e c l a i m a n t f o r amounts e r r o n e o u s l y deducted from temporary 
t o t a l d i s a b i l i t y ; and (3) t h a t c l a i m a n t ' s a t t o r n e y was e n t i t l e d t o 
an a t t o r n e y ' s f e e of $100 f o r p r e v a i l i n g on the i s s u e s of l a t e 
reimbursement f o r t r a v e l expenses and f o r e y e g l a s s e s . S A I F 
c r o s s - r e q u e s t s r e v i e w of t h o s e p o r t i o n s of the R e f e r e e ' s o r d e r 
which a l l o w e d c l a i m a n t to p r e s e r v e the i s s u e o f the e x t e n t of h i s 
d i s a b i l i t y f o r a l a t e r d a t e . 

FACTS 

On September 16, 1974 a s t e e r dragged c l a i m a n t i n t o a f e n c e 
and a c r o s s t h e ground th u s i n j u r i n g h i s back and neck. The f i r s t 
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award or arrangement of compensation was a D e t e r m i n a t i o n Order 
d a t e d October 27, 1976. T h e r e f o r e , c l a i m a n t had a r i g h t t o 
r e o p e n i n g due t o an a g g r a v a t i o n f o r f i v e y e a r s , t h a t i s u n t i l 
O ctober 27, 1981. On October 27, 1981, t h e c l a i m was i n open 
s t a t u s due t o an a g g r a v a t i o n . A D e t e r m i n a t i o n Order i s s u e d on 
June 7, 1982. C l a i m a n t t i m e l y r e q u e s t e d a h e a r i n g t o p r o t e s t t h e 
June 1982 D e t e r m i n a t i o n O r d e r . On November 11, 1982 S A I F 
v o l u n t a r i l y reopened t h e c l a i m and began p a y i n g time l o s s . S A I F 
began d e d u c t i n g a p o r t i o n of t h e time l o s s b e n e f i t s t o o f f s e t an 
e a r l i e r overpayment. The p a r t i e s l a t e r d i s c o v e r e d t h a t S A I F had 
m i s c a l c u l a t e d t h e amount of the overpayment and t h a t i t had 
deducted more from c l a i m a n t ' s time l o s s b e n e f i t s t h a n he had been 
o v e r p a i d . 

I n March 1983 the p a r t i e s s i g n e d a s t i p u l a t i o n which i n 
p e r t i n e n t p a r t s t a t e d : ( 1 ) t h a t t h e c l a i m s h o u l d have been 
reopened on October 3, 1982 r a t h e r than November 11, 1982; ( 2 ) 
t h a t S A I F had m i s c a l c u l a t e d t h e overpayment, had r e c o v e r e d a l l but 
$5 of t h e overpayment and would not o f f s e t any f u r t h e r time l o s s 
b e n e f i t s ; ( 3 ) t h a t t h e June 1982 D e t e r m i n a t i o n Order would s t a n d ; 
and ( 4 ) t h a t c l a i m a n t waived any p e n a l t y . The s t i p u l a t i o n was 
n e v e r approved by a R e f e r e e or t h e Workers' Compensation Board. 
The R e f e r e e c o n c l u d e d t h a t the s t i p u l a t i o n was not e n f o r c e a b l e . 
We a g r e e . 

At the time of h e a r i n g , c l a i m a n t contended t h a t S A I F had 
c o n t i n u e d t o t a k e an o f f s e t from c l a i m a n t ' s time l o s s b e n e f i t s . 
S A I F conceded t h a t through e r r o r i t had c o n t i n u e d t o t a k e the 
o f f s e t . C l a i m a n t sought reimbursement f o r the amount e r r o n e o u s l y 
deducted from h i s time l o s s b e n e f i t s . C l a i m a n t sought a p e n a l t y 
and a s s o c i a t e d a t t o r n e y ' s f e e f o r the e r r o n e o u s d e d u c t i o n s . I n 
a d d i t i o n , c l a i m a n t sought a p e n a l t y and a t t o r n e y ' s f e e f o r S A I F ' s 
l a t e reimbursements f o r m i l e a g e and e y e g l a s s e s . F i n a l l y , c l a i m a n t 
sought t o have the i s s u e of t h e e x t e n t of h i s d i s a b i l i t y p r e s e r v e d 
b e c a u s e t h e c l a i m was i n open s t a t u s a t the time o f h e a r i n g . S A I F 
contended t h a t t h e r e o p e n i n g was an "own motion" r e o p e n i n g - s o t h e 
R e f e r e e was w i t h o u t j u r i s d i c t i o n over the r e o p e n i n g or any i s s u e s 
a s s o c i a t e d w i t h i t . * 

The R e f e r e e c o n c l u d e d t h a t he was w i t h o u t j u r i s d i c t i o n t o 
o r d e r the c l a i m reopened on October 3, 1982 r a t h e r than November 
11, 1982. He s t a t e d t h a t b e c a u s e he had no j u r i s d i c t i o n o v er the 
r e o p e n i n g , he was w i t h o u t j u r i s d i c t i o n to c o n s i d e r the i s s u e o f 
t h e e r r o n e o u s d e d u c t i o n or p e n a l t i e s and f e e s due t o the e r r o n e o u s 
d e d u c t i o n s . The R e f e r e e a l l o w e d c l a i m a n t t o r a i s e t h e i s s u e o f 
e x t e n t of d i s a b i l i t y a t a l a t e r d a t e . 

OPINION 

The Board a f f i r m s t h e R e f e r e e on the i s s u e of t h e a t t o r n e y ' s 
f e e b e c a use the $100 f e e i s commensurate w i t h the s e r v i c e s 
r e n d e r e d . We a l s o a f f i r m t h e R e f e r e e on the i s s u e of r e s e r v i n g 
t h e q u e s t i o n of e x t e n t of d i s a b i l i t y . The c l a i m was i n an open 
s t a t u s a t the time of h e a r i n g so i t would have been improper t o 
r a t e e x t e n t . Gary A. F r e i e r , 34 Van N a t t a 543 ( 1 9 8 2 ) . 

On the i s s u e of whether the R e f e r e e had j u r i s d i c t i o n o v er t h e 
November 1982 r e o p e n i n g we h o l d t h a t he d i d . At t h e time 
c l a i m a n t ' s a g g r a v a t i o n r i g h t s e x p i r e d h i s c l a i m was i n open 
s t a t u s . The c l a i m was c l o s e d by a D e t e r m i n a t i o n Order and S A I F 
v o l u n t a r i l y reopened the c l a i m w i t h i n one y e a r of t h e 
D e t e r m i n a t i o n Order. Such a r e o p e n i n g e n t i t l e s c l a i m a n t t o c l a i m 
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c l o s u r e p u r s u a n t t o ORS 656.268 w i t h a t t e n d a n t r i g h t s of a p p e a l . 
Coombs v. S A I F , 39 Or App 293 ( 1 9 7 9 ) ; C a r t e r v. S A I F , 52 Or App 
1027 ( 1 9 8 1 ) . A c c o r d i n g l y , c l a i m a n t w i l l be e n t i t l e d to a 
D e t e r m i n a t i o n Order when he becomes s t a t i o n a r y . 

When S A I F v o l u n t a r i l y reopened the c l a i m , i t p i c k e d t h e wrong 
d a t e f o r b e g i n n i n g time l o s s payments. I t s h o u l d have begun them 
on October 3, 1982 when the e v i d e n c e e s t a b l i s h e s t h a t c l a i m a n t ' s 
c o n d i t i o n had a g g r a v a t e d r a t h e r t h a n November 11, 1982. 
A c c o r d i n g l y , we f i n d t h a t c l a i m a n t i s now e n t i t l e d t o time l o s s 
payments from October 3, 1982. 

The p a r t i e s a g r e e t h a t S A I F e r r o n e o u s l y deducted sums from 
c l a i m a n t ' s time l o s s b e n e f i t s . S A I F s h a l l r e i m b u r s e c l a i m a n t f o r 
a l l amounts e r r o n e o u s l y deducted from h i s time l o s s b e n e f i t s . 

S A I F was a d m i t t e d l y aware t h a t i t had m i s c a l c u l a t e d t h e 
amount i t had o v e r p a i d c l a i m a n t . However, due t o some m i s t a k e i t 
c o n t i n u e d t o deduct sums from c l a i m a n t ' s time l o s s c h e c k s . We do 
not b e l i e v e t h a t m i s t a k e i s s u f f i c i e n t e x c u s e f o r c o n t i n u i n g t o 
deduct money from time l o s s b e n e f i t s when S A I F knew i t had a l r e a d y 
recouped i t s overpayment. We a s s e s s a p e n a l t y of 25% of t h a t 
amount f o r u n r e a s o n a b l e r e s i s t a n c e to the payment of 
c o m p e n s a t i o n . C l a i m a n t ' s a t t o r n e y i s awarded an a s s o c i a t e d 
a t t o r n e y ' s f e e of $300, t o be p a i d by S A I F . 

ORDER 

The R e f e r e e ' s o r d e r s d a t e d October 27, 1983 and December 6, 
1983 a r e a f f i r m e d i n p a r t and r e v e r s e d i n p a r t . Those p o r t i o n s of 
the R e f e r e e ' s o r d e r f i n d i n g no j u r i s d i c t i o n over the v o l u n t a r y 
r e o p e n i n g and a s s o c i a t e d i s s u e s a r e r e v e r s e d . S A I F i s o r d e r e d t o 
pay c l a i m a n t time l o s s b e n e f i t s b e g i n n i n g October 3, 1982. S A I F 
i s o r d e r e d t o r e i m b u r s e c l a i m a n t f o r a l l sums e r r o n e o u s l y deducted 
from h i s time l o s s payments. I n a d d i t i o n S A I F s h a l l pay a p e n a l t y 
of 25% of t h e amounts due p l u s an a s s o c i a t e d a t t o r n e y ' s f e e of 
$300. The b a l a n c e of t h e R e f e r e e ' s o r d e r i s a f f i r m e d . C l a i m a n t ' s 
a t t o r n e y i s awarded $600 f o r s e r v i c e s on Board r e v i e w , t o be p a i d 
by the S A I F C o r p o r a t i o n . 

HELEN D. OLVERA, C l a i m a n t WCB 82-00950 
V e l u r e & B r u c e , C l a i m a n t ' s A t t o r n e y s - A u g u s t 15, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Mongrain's o r d e r w h i c h 
up h e l d t h e S A I F C o r p o r a t i o n ' s d e n i a l of " d o r s a l s p i n a l a r t h r i t i s , 
o s t e o a r t h r i t i s , d e g e n e r a t i v e d i s c d i s e a s e and c e r v i c a l 
s p o n d y l o s i s , " which the R e f e r e e c o n s t r u e d as a d e n i a l of 
c l a i m a n t ' s neck/upper back c o n d i t i o n o n l y . C l a i m a n t contends t h a t 
t h e R e f e r e e e r r o n e o u s l y i n t e r p r e t e d S A I F ' s d e n i a l i n t h a t i t was 
i n t e n d e d a s a d e n i a l of h e r c e r v i c a l / d o r s a l s p i n a l c o n d i t i o n 
( i . e . , neck/upper b a c k ) and h e r low back c o n d i t i o n . C l a i m a n t 
f u r t h e r c o n t e n d s t h a t t h e p r e s e n t c o n d i t i o n of h e r neck/upper back 
and low back i s c a u s a l l y r e l a t e d t o h e r A p r i l 28, 1975 i n d u s t r i a l 
i n j u r y ; and t h a t t h e R e f e r e e e r r e d i n c o n c l u d i n g t h a t S A I F i s not 
s u b j e c t t o p e n a l t i e s and a t t o r n e y f e e s f o r i t s a l l e g e d l y 
u n r e a s o n a b l e d e n i a l . S A I F s e e k s an o r d e r a f f i r m i n g t h e R e f e r e e ' s 
o r d e r . 
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We a g r e e w i t h c l a i m a n t t h a t S A I F i n t e n d e d t o p l a c e i n i s s u e 
t h e c o m p e n s a b i l i t y of h e r p r e s e n t low back c o n d i t i o n , and not 
merely t h e c o m p e n s a b i l i t y of the c o n d i t i o n of h e r c e r v i c a l / d o r s a l 
s p i n e . S A I F ' s d e n i a l s t a t e s i n p e r t i n e n t p a r t : 

" S i n c e your c l a i m was c l o s e d you have been 
under c a r e f o r d o r s a l s p i n a l a r t h r i t i s , 
o s t e o a r t h r i t i s , d e g e n e r a t i v e d i s c d i s e a s e 
and c e r v i c a l s p o n d y l o s i s . The S A I F 
C o r p o r a t i o n f i n d s t h a t t h e s e c o n d i t i o n s d i d 
not a r i s e out of your A p r i l 28, 1975 i n j u r y 
or i t s t r e a t m e n t . T h e r e f o r e , we a r e 
denying r e s p o n s i b i l i t y f o r t r e a t m e n t of 
t h e s e c o n d i t i o n s . . . . 

" T h i s d e n i a l does not i n t e r f e r e w i t h your 
r i g h t to t r e a t m e n t f o r any s e q u e l a e o f your 
compensable i n j u r y which r e q u i r e d s u r g e r y 
on October 21, 1975, i f such need s h o u l d 
e v e r a r i s e . " 

When the h e a r i n g convened, a c o n s i d e r a b l e amount o f time was s p e n t 
d i s c u s s i n g t h e scope of the d e n i a l v i s - a - v i s the d i f f e r e n t 
p o r t i o n s of c l a i m a n t ' s s p i n e . The f o l l o w i n g c o l l o q u y i s r e p o r t e d : 

" R e f e r e e : Did you s a y t h a t D e n i a l of 
J a n u a r y 14, 1982 i n t e n d e d , as f a r as you 
can t e l l , t o r a i s e the q u e s t i o n of S A I F 
C o r p o r a t i o n r e s p o n s i b i l i t y f o r t r e a t m e n t a s 
of t h a t time to t h e c l a i m a n t ' s low bac k ? 

"Mr. Owen [ S A I F ' s a t t o r n e y ] : Yes, I would 
s a y t h a t i t does, i n s o f a r a s t h e 
d e g e n e r a t i v e d i s c p r o c e s s or t h e 
d e g e n e r a t i v e d i s e a s e became t h e predominant 
r e a s o n f o r t r e a t m e n t r a t h e r t h a n t h e 
compensable i n j u r y i n t h i s p a r t i c u l a r c a s e . 

" R e f e r e e : But d i d n ' t Mr. Johnson's O p i n i o n 
and Order of December 1976 i n e f f e c t h o l d 
S A I F C o r p o r a t i o n r e s p o n s i b l e f o r 
d e g e n e r a t i v e d i s c d i s e a s e ; i s n ' t t h a t t h e 
e s s e n c e of h i s o p i n i o n ? 

"Mr. Owen: I see t h a t i t ' s mentioned. I 
would r a i s e t h e q u e s t i o n of whether or not 
the d e g e n e r a t i v e d i s e a s e i n t h a t O p i n i o n 
and Order i s the same as the one the 
c l a i m a n t was s e e k i n g t r e a t m e n t f o r i n 
1982. T h e r e i n would l i e t h e d i f f e r e n c e . 
And, of c o u r s e , our d e n i a l i s based upon 
Dr. R e i l l y ' s m e d i c a l o p i n i o n . . . . 

" * * * 

"Mr. Owen: I do want t o s a y i n the n e x t 
b r e a t h t h a t I am not denying our 
r e s p o n s i b i l i t y under t h e o r i g i n a l i n j u r y . " 

Thus, what was a r g u a b l y vague and ambiguous under t h e terms 
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o f S A I F ' s w r i t t e n d e n i a l became v e r y c l e a r a t h e a r i n g , w i t h t h e 
b e n e f i t o f c o u n s e l ' s s t a t e m e n t s . S A I F , i n f a c t , d i d i n t e n d t o 
deny the c u r r e n t c o n d i t i o n of c l a i m a n t ' s low back. S A I F ' s b r i e f 
on r e v i e w a s s e r t s t h a t the R e f e r e e c o r r e c t l y d e t e r m i n e d t h e scope 
of i t s d e n i a l , and i n r e s p o n s e t o c l a i m a n t ' s a s s i g n m e n t o f e r r o r , 
s t a t e s : 

" A p p e l l a n t does not b a s e t h i s argument on 
t h e wording of the d e n i a l i t s e l f . R a t h e r , 
a p p e l l a n t a r g u e s t h a t t h e wording o f 
n e u r o l o g i s t P h i l i p J . R e i l l y ' s o p i n i o n 
e s t a b l i s h e s t h e t r u e n a t u r e of S A I F ' s 
subsequent d e n i a l . C e r t a i n l y S A I F i s not 
bound by t h e o p i n i o n of a c o n s u l t i n g 
p h y s i c i a n . While the f i r s t p a r a g r a p h of 
the J a n u a r y 14, 1982 d e n i a l may be broad, 
the second p a r a g r a p h i s c l e a r t h a t S A I F 
c o n t i n u e d t o a c c e p t r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s low back c o n d i t i o n . I t i s 
i r r e l e v a n t whether Dr. R e i l l y f e l t t h i s 
p r e v i o u s l y a c c e p t e d r e s p o n s i b i l i t y [ i . e . 
a c c e p t e d through l i t i g a t i o n ] was 
a p p r o p r i a t e or n o t . The J a n u a r y 1982 
d e n i a l s p e c i f i c a l l y a c c e p t e d r e s p o n s i b i l i t y 
f o r the low back and R e f e r e e Mongrain 
c o n f i r m e d t h i s a c c e p t a n c e . The i s s u e i s 
moot." 

Alt h o u g h S A I F c e r t a i n l y i s not bound by the o p i n i o n of a 
c o n s u l t i n g p h y s i c i a n , we b e l i e v e t h a t , i n d e f i n i n g t h e scope of 
i s s u e s to be r e s o l v e d a t h e a r i n g , SAIF i s bound by the s t a t e m e n t s 
o f i t s c o u n s e l . Based upon the above-quoted c o l l o q u y a t t h e time 
of h e a r i n g , i t i s c l e a r t h a t S A I F ' s d e n i a l i n c l u d e d a d e n i a l o f 
c l a i m a n t ' s c u r r e n t low back c o n d i t i o n . For t h i s r e a s o n , S A I F ' s 
argument on r e v i e w , which i s i n marked c o n t r a s t t o t h e p o s i t i o n 
t a k e n a t h e a r i n g , i s not p e r s u a s i v e . 

To the e x t e n t t h a t S A I F ' s d e n i a l was i n t e n d e d t o p l a c e i n 
i s s u e t h e c a u s a l r e l a t i o n s h i p between c l a i m a n t ' s 1975 i n j u r y and 
h e r c u r r e n t low back c o n d i t i o n , i t i s n e c e s s a r y t o s e t a s i d e t h a t 
d e n i a l i n p a r t and award a r e a s o n a b l e a t t o r n e y ' s f e e . A lthough 
S A I F h a s not p u r s u e d i t s c o m p e n s a b i l i t y argument on r e v i e w w i t h 
r e g a r d t o the c o n d i t i o n of c l a i m a n t ' s low back (and i n d e e d now 
a d m i t s c o m p e n s a b i l i t y ) , we deem i t a p p r o p r i a t e t o award a modest 
a t t o r n e y ' s f e e on Board r e v i e w s i n c e i t h a s been n e c e s s a r y f o r 
c l a i m a n t t o b r i n g t h i s c a s e b e f o r e us i n o r d e r t o c o r r e c t t h e 
R e f e r e e ' s e r r o r c o n c e r n i n g the scope of S A I F ' s d e n i a l . 

With r e g a r d to t h e c o m p e n s a b i l i t y of the c u r r e n t c o n d i t i o n o f 
c l a i m a n t ' s c e r v i c a l / d o r s a l s p i n e , we a f f i r m the R e f e r e e ' s o r d e r . 
C l a i m a n t m a i n t a i n s t h a t S A I F ' s r e f u s a l t o pay m e d i c a l e x p e n s e s i n 
c o n n e c t i o n w i t h t r e a t m e n t f o r c l a i m a n t ' s c u r r e n t neck/upper back 
c o n d i t i o n cannot be s u s t a i n e d i n l i g h t of Bauman v. S A I F , 295 Or 
788 ( 1 9 8 3 ) , and i t s progeny. We r e c e n t l y have h e l d t h a t Bauman 
does not p r e c l u d e p a r t i a l d e n i a l s f o r c o n t i n u i n g m e d i c a l s e r v i c e s 
w h i c h t h e i n s u r e r b e l i e v e s a r e not c a u s a l l y r e l a t e d t o t h e 
o r i g i n a l a c c e p t e d c l a i m . C l y d e C. Wyant, 36 Van N a t t a 1067 
( 1 9 8 4 ) . See a l s o John E. R u s s e l l , 36 Van N a t t a 678 (1984) 
( e x p r e s s i n g " s e r i o u s doubts" c o n c e r n i n g whether t h e Bauman 
d o c t r i n e can or s h o u l d be a p p l i e d to p a r t i a l d e n i a l s ) ; R o l l e r v. 
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Weyerhaeuser Co., 67 Or App 583, 586-87, adhered t o on 
r e c o n s i d e r a t i o n 68 Or App 743 (1984) ( d i s t i n g u i s h i n g t h e 
e m p l o y e r ' s d e n i a l from the d e n i a l i n Bauman, and s u g g e s t i n g t h a t 
Bauman does not a f f e c t t h e e m p l o y e r / i n s u r e r ' s " p o s t - c l o s u r e r i g h t 
t o deny c l a i m s f o r s p e c i f i c m e d i c a l t r e a t m e n t s or f o r a g g r a v a t i o n 
on the ground t h a t t h e y do not ' r e s u l t from the i n j u r y ' " ) . 
A c c o r d i n g l y , S A I F ' s d e n i a l o f m e d i c a l t r e a t m e n t f o r c l a i m a n t ' s 
c u r r e n t c e r v i c a l / d o r s a l c o n d i t i o n was p r o c e d u r a l l y p e r m i s s i b l e . 
On t h e m e r i t s , we a g r e e w i t h the R e f e r e e ' s d e t e r m i n a t i o n t h a t a 
p r e p o n d e r a n c e of t h e e v i d e n c e f a i l s t o e s t a b l i s h a m a t e r i a l l y 
c a u s a l r e l a t i o n s h i p between the p r e s e n t l y s e v e r e d e g e n e r a t i v e 
c o n d i t i o n of c l a i m a n t ' s c e r v i c a l s p i n e and h e r 1975 i n d u s t r i a l 
i n j u r y . 

On t h e i s s u e of p e n a l t i e s and a t t o r n e y f e e s , we a f f i r m t h e 
R e f e r e e ' s o r d e r , a l b e i t f o r s l i g h t l y d i f f e r e n t r e a s o n s . A t r i e r 
of f a c t might c o n c l u d e t h a t S A I F ' s d e n i a l o f c o n t i n u i n g 
r e s p o n s i b i l i t y f o r the c o n d i t i o n of c l a i m a n t ' s low back was 
u n r e a s o n a b l e , i n view of the c i r c u m s t a n c e s e x i s t i n g a t t h e time of 
t h e 1976 l i t i g a t i o n o r d e r d i r e c t i n g a c c e p t a n c e of c l a i m a n t ' s low 
back c o n d i t i o n and payment of compensation i n c o n n e c t i o n 
t h e r e w i t h , i n c l u d i n g s u r g e r y f o r a laminectomy and f u s i o n , a s w e l l 
as t h e c i r c u m s t a n c e s e x i s t i n g a t the time of a March 10, 1980 
s t i p u l a t i o n , by the terms of which c l a i m a n t ' s permanent d i s a b i l i t y 
award was i n c r e a s e d t o "80 p e r c e n t low back d i s a b i l i t y " ; however, 
we need not make t h a t f i n d i n g . Assuming arguendo t h a t t h e d e n i a l 
of c l a i m a n t ' s low back c o n d i t i o n was u n r e a s o n a b l e , t h e r e i s no 
e v i d e n c e of any unpaid m e d i c a l b i l l s f o r t r e a t m e n t o f c l a i m a n t ' s 
low back. There i s , t h e r e f o r e , no e v i d e n c e o f any "amounts then 
due" to form the b a s i s f o r i m p o s i t i o n of a p e n a l t y . N e i t h e r a 
p e n a l t y nor an a s s o c i a t e d a t t o r n e y ' s f e e may be imposed under 
t h e s e c i r c u m s t a n c e s . Ray A. Whitman, 36 Van N a t t a 160 (1984); 
D a r r e l l W. C a r r , 36 Van N a t t a 16 (1984); E B I Companies v. Thomas, 
66 Or App 105~Tl983). 

ORDER 

The R e f e r e e ' s o r d e r dated December 13, 1983 i s m o d i f i e d i n 
p a r t . The S A I F C o r p o r a t i o n ' s d e n i a l dated J a n u a r y 14, 1982 i s 
p a r t i a l l y s e t a s i d e , i n s o f a r a s i t d e n i e s S A I F ' s c o n t i n u i n g 
r e s p o n s i b i l i t y f o r payment of compensation i n c o n n e c t i o n w i t h t h e 
c o n d i t i o n of c l a i m a n t ' s low back. E x c e p t a s so m o d i f i e d , t h e 
R e f e r e e ' s o r d e r i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded $650 
f o r s e r v i c e s a t h e a r i n g and $250 f o r s e r v i c e s on Board r e v i e w , f o r 
p a r t i a l l y p r e v a i l i n g on S A I F ' s d e n i a l . A t t o r n e y f e e s p a y a b l e 
under the terms of t h i s o r d e r a r e t o be p a i d by the S A I F 
C o r p o r a t i o n i n a d d i t i o n to and not out of any compensation t o 
which c l a i m a n t i s e n t i t l e d . 

THOMAS E. SELLMAN, C l a i m a n t ' WCB 82-10942 
E v o h l Malagon, C l a i m a n t ' s A t t o r n e y A u g u s t 15, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 

Reviewed by the Board en banc. 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e S e i f e r t ' s 
o r d e r which r e v e r s e d S A I F ' s d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m 
and awarded c l a i m a n t ' s a t t o r n e y $100 f o r S A I F ' s l a t e d e n i a l of the 
c l a i m . S A I F contends t h a t c l a i m a n t ' s a g g r a v a t i o n c l a i m i s not 
compensable and t h a t the R e f e r e e s h o u l d not have p e n a l i z e d S A I F 
f o r i t s a c t i o n s w i t h r e g a r d to the l a t e d e n i a l . 
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The Board a f f i r m s the o r d e r of t h e R e f e r e e i n s o f a r a s i t 
found c l a i m a n t ' s a g g r a v a t i o n c l a i m compensable but r e v e r s e s t h e 
award of $100 a t t o r n e y f e e a s s o c i a t e d w i t h S A I F ' s l a t e d e n i a l . 

The R e f e r e e d i d h o t award a p e n a l t y f o r S A I F ' s l a t e d e n i a l 
a p p a r e n t l y b e c a u s e no m e d i c a l v e r i f i c a t i o n o f c l a i m a n t ' s i n a b i l i t y 
t o work t r i g g e r e d S A I F ' s duty t o pay temporary t o t a l d i s a b i l i t y , 
upon which p e n a l t i e s a r e t o be a s s e s s e d . The R e f e r e e found 
p e n a l t i e s t o be a p p r o p r i a t e but o n l y awarded the a s s o c i a t e d 
a t t o r n e y f e e . S i n c e the R e f e r e e ' s o r d e r , the Board d e c i d e d P a r r e l 
W. C a r r , 36 Van N a t t a 161 ( 1 9 8 4 ) , i n which we h e l d t h a t i f no 
p e n a l t y i s a p p r o p r i a t e b e c a u se no amounts a r e "then due," t h e n no 
a s s o c i a t e d a t t o r n e y f e e i s a p p r o p r i a t e . We f i n d t h a t c a s e t o be 
a p p l i c a b l e t o t h i s c a s e and a c c o r d i n g l y , we r e v e r s e t h e R e f e r e e ' s 
award of $100 a t t o r n e y f e e a s s o c i a t e d w i t h S A I F ' s l a t e d e n i a l . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 5, 1983 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . The R e f e r e e ' s o r d e r of $100 a t t o r n e y f e e 
f o r S A I F ' s l a t e d e n i a l i s r e v e r s e d and the remainder of t h e o r d e r 
i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded $600 f o r s e r v i c e s on 
Board r e v i e w , t o be p a i d by t h e SA I F C o r p o r a t i o n . 

BOARD MEMBER BARNES DISSENTING: 

I d i s a g r e e w i t h t h a t p o r t i o n of t h e Board's o r d e r which f i n d s 
t h a t c l a i m a n t h a s e s t a b l i s h e d a compensable a g g r a v a t i o n c l a i m . 

The r e a l problem i n t h i s c a s e , which was not r e a l l y d i s c u s s e d 
by t h e R e f e r e e and i s not even mentioned by t h e Board m a j o r i t y , 
i s : What i s t h e c a u s a l l i n k , i f any, between a 1980 i n j u r y i n one 
body a r e a and 1982 symptoms i n an o t h e r body a r e a ? 

C l a i m a n t s u s t a i n e d a compensable i n j u r y i n J u l y 1980 t h a t t h e 
contemporaneous r e p o r t s d i s c u s s p r i m a r i l y a s an arm/shoulder 
i n j u r y , a l t h o u g h t h e r e i s a l s o some f l e e t i n g mention of neck 
p a i n . C l a i m a n t ' s 1982 symptoms t h a t a r e t he b a s i s of t h i s 
a g g r a v a t i o n c l a i m a r e p r i m a r i l y neck symptoms, a l t h o u g h t h e r e i s 
a l s o some f l e e t i n g mention of i n c r e a s e d arm/shoulder p a i n . 

Where i s the e v i d e n c e t h a t t h e 1980 arm/shoulder i n j u r y 
c a u s e d t h e 1982 neck symptoms? The R e f e r e e h a s not i d e n t i f i e d 
i t . The Board m a j o r i t y h a s not i d e n t i f i e d i t . I cannot f i n d i t . 
Indeed, I submit t h a t t h e e v i d e n c e i s c l e a r l y t o t h e c o n t r a r y . 
Dr. Woolpert, who has been c l a i m a n t ' s p r i m a r y t r e a t i n g p h y s i c i a n 
s i n c e t h e 1980 i n j u r y , t e s t i f i e d a t d e p o s i t i o n : 

"Q: Absent a h i s t o r y of a s p e c i f i c trauma 
. . . t o t h e neck on J u l y 29, 1980, i s 
t h e r e any r e a s o n p a r t i c u l a r l y t o i m p l i c a t e 
t h a t s p e c i f i c work i n c i d e n t on t h a t d a t e t o 
an a c c e l e r a t i o n of t h e p r o g r e s s i o n o f t h i s 
d i s e a s e ? As opposed -- I am s e v e r i n g out 
now t h e o c c u p a t i o n a l d i s e a s e component 
about r e p e t i t i v e s t r e s s ; t h a t p a r t i c u l a r 
s i n g l e i n c i d e n t or s i n g l e day a t work? 

"A: 1̂  don' t r e a l l y t h i n k s o . Because 
[ c l a i m a n t ! ] was a c t u a l l y c o m p l a i n i n g about 
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the neck p a i n and a l s o t h e l e f t s h o u l d e r 
p r i o r to t h a t , so he had t h e s e c o m p l a i n t s 
p r i o r t o t h a t e p i s o d e . 

"Q: As an i n d u s t r i a l i n j u r y , as opposed t o 
o c c u p a t i o n a l d i s e a s e then, j u s t t o make i t 
c l e a r on t he r e c o r d , t h e r e i s no r e a s o n t o 
i m p l i c a t e t h a t p a r t i c u l a r i n c i d e n t as b e i n g 
a c a u s a t i v e f a c t o r of h i s c u r r e n t c e r v i c a l 
problems? 

"A: No, 1̂  don't t h i n k s o . " (Emphasis 
addedTT 

On a r e c o r d t h a t i s t h i s a d v e r s e to the r e s u l t t h e Board 
m a j o r i t y wants to r e a c h , i t i s e a s y to u n d e r s t a n d why t h e m a j o r i t y 
p u t s out an o r d e r t h a t merely s t a t e s a c o n c l u s i o n w i t h o u t even a 
p r e t e n s e of s u p p o r t i n g a n a l y s i s and r e a s o n i n g . 

I would r e v e r s e t h a t p o r t i o n of the R e f e r e e ' s o r d e r t h a t s e t 
a s i d e S A I F ' s d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m and, 
t h e r e f o r e , r e s p e c t f u l l y d i s s e n t . 

T h i s c a s e i s b e f o r e us a g a i n on remand from the C o u r t of 
A p p e a l s f o r r e c o n s i d e r a t i o n . 

The c o u r t ' s o r d e r notes t h a t our p r i o r d e c i s i o n , 36 Van N a t t a 
153 ( 1 9 8 4 ) , r e l i e s upon a r e p o r t t h a t the R e f e r e e r e f u s e d t o admit 
i n t o e v i d e n c e . Having r e v i e w e d the r e c o r d a g a i n , t h a t c r i t i c i s m 
i s c o r r e c t . 

Dr. H o l l a n d s u b m i t t e d a r e p o r t which appears i n the r e c o r d a s 
E x h i b i t 18, but which the R e f e r e e e x c l u d e d from e v i d e n c e . Our 
p r i o r Order on Review quoted from Dr. H o l l a n d ' s r e p o r t , 36 Van 
N a t t a a t 155-56. 

Although t h i s r e l i a n c e on a r e p o r t not i n e v i d e n c e was e r r o r , 
we s u g g e s t t h a t i t was something a k i n t o h a r m l e s s e r r o r . Dr. 
H o l l a n d a l s o t e s t i f i e d a t the h e a r i n g , and our p r i o r Order on 
Review a l s o r e l i e d upon the d o c t o r ' s t e s t i m o n y , 36 Van N a t t a a t 
156-57. On r e c o n s i d e r a t i o n , we f i n d no m a t e r i a l d i f f e r e n c e s 
between the s u b s t a n c e of Dr. H o l l a n d ' s w r i t t e n r e p o r t (which was 
not a d m i t t e d i n t o e v i d e n c e ) and the s u b s t a n c e of Dr. H o l l a n d ' s 
h e a r i n g t e s t i m o n y (which, of c o u r s e , was a d m i t t e d i n t o e v i d e n c e ) . 
Dr. H o l l a n d ' s r e p o r t i s more q u o t a b l e because the w r i t t e n word i s 
o f t e n c l e a r e r than a t r a n s c r i p t i o n of the spoken word; but, a s i d e 
from such i n e v i t a b l e nuances, we f i n d t h a t a l l of t h e same 
c o n c e p t s , o p i n i o n s and e x p l a n a t i o n s a r e e x p r e s s e d i n Dr. H o l l a n d ' s 
h e a r i n g t e s t i m o n y . A c c o r d i n g l y , we w i l l amend our p r i o r Order on 
Review to e l i m i n a t e any r e f e r e n c e to Dr. H o l l a n d ' s w r i t t e n r e p o r t 
and i n s t e a d r e l y o n l y on Dr. H o l l a n d ' s h e a r i n g t e s t i m o n y a s our 
support f o r our f i n d i n g s , a n a l y s i s and c o n c l u s i o n s which remain 
the same. 

LELAND M. SPORE, C l a i m a n t 
M i c h a e l B. Dye, C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 82-03426 
August 15, 1984 
O r d e r on Remand 
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ORDER 

On remand and r e c o n s i d e r a t i o n , t h e Board's Order on Review 
dated F e b r u a r y 15, 1984 i s readopted and r e p u b l i s h e d e f f e c t i v e 
t h i s d a t e w i t h the e x c e p t i o n t h a t a l l r e f e r e n c e s t o Dr. H o l l a n d ' s 
f i n d i n g s and o p i n i o n s as e x p r e s s e d i n E x h i b i t 18 a r e e l i m i n a t e d . 

JOE W. TEMPLETON, C l a i m a n t WCB 82- 0 8 0 2 1 , 82-09206 & 82-09207 
D a v i d F o r c e , C l a i m a n t ' s A t t o r n e y A u g u s t 15, 1984 
Coons & McKeown, A t t o r n e y s O r d e r on Revi e w 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members F e r r i s and L e w i s . 

The i n s u r e r r e q u e s t s r e v i e w o f R e f e r e e Q u i l l i n a n ' s o r d e r 
w h i c h : ( 1 ) s e t a s i d e t h e i n s u r e r ' s September 29, 1982 d e n i a l 
i n s o f a r a s i t d e n i e s t h a t c l a i m a n t ' s June 3, 1981 compensable 
i n j u r y was an a g g r a v a t i o n o f c l a i m a n t ' s p r i o r August 8, 1979 and 
J u l y 28, 1980 compensable i n j u r i e s w i t h the same employer; ( 2 ) 
remanded the 1979 and 1980 i n d u s t r i a l i n j u r y c l a i m s f o r payment of 
b e n e f i t s and p r o c e s s i n g t o c l o s u r e p u r s u a n t t o ORS 656.268; ( 3 ) 
m o d i f i e d the June 14, 1982 D e t e r m i n a t i o n Order by a w a r d i n g 
c l a i m a n t a d d i t i o n a l temporary t o t a l d i s a b i l i t y from F e b r u a r y 5, 
1982 t o August 8, 1982, and by awarding c l a i m a n t 20% f o r 38.4° 
s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r h i s l e f t arm (elbow) 
c o n d i t i o n ( t h e D e t e r m i n a t i o n Order had awarded no permanent 
d i s a b i l i t y b e n e f i t s ) ; and ( 4 ) u p h e l d a p r e h e a r i n g o r d e r by R e f e r e e 
Mannix and an I n t e r i m Order by R e f e r e e Q u i l l i n a n r e q u i r i n g t h e 
i n s u r e r t o pay temporary d i s a b i l i t y b e n e f i t s t o c l a i m a n t u n t i l t h e 
d a t e of Dr. W r i g h t ' s t e l e p h o n e d e p o s i t i o n , but r e q u i r i n g c l a i m a n t 
t o pay f o r t h a t d e p o s i t i o n . 

The i n s u r e r c o n t e n d s : ( 1 ) t h a t t h e R e f e r e e i m p r o p e r l y 
remanded c l a i m a n t ' s 1979 and 1980 elbow i n j u r y c l a i m s f o r 
p r o c e s s i n g ; ( 2 ) t h a t the June 14, 1982 D e t e r m i n a t i o n Order 
p r o p e r l y t e r m i n a t e d c l a i m a n t ' s temporary d i s a b i l i t y b e n e f i t s on 
F e b r u a r y 5, 1982; (3) t h a t c l a i m a n t has i n c u r r e d no permanent 
d i s a b i l i t y t o h i s l e f t elbow as a r e s u l t of h i s compensable 
i n j u r i e s ; and (4) t h a t i t was i n a p p r o p r i a t e t h a t t h e i n s u r e r be 
o r d e r e d t o pay temporary d i s a b i l i t y b e n e f i t s pending t h e 
d e p o s i t i o n o f Dr. Wright and, f u r t h e r m o r e , t h a t Dr. W r i g h t ' s 
d e p o s i t i o n s h o u l d be e x c l u d e d from the r e c o r d . 

I n 1977 c l a i m a n t was i n a m o t o r c y c l e a c c i d e n t which r e s u l t e d 
i n a s e r i o u s i n j u r y t o h i s l e f t elbow. As a r e s u l t , he underwent 
s u r g i c a l r e p a i r by Dr. V i g e l a n d , o r t h o p e d i c surgeon, w h i c h 
i n v o l v e d t h e placement of f o u r p i n s and r e q u i r e d 62 days o f 
t r a c t i o n . C l a i m a n t had r e s i d u a l s of m i l d t e n d e r n e s s and weakness 
i n h i s elbow, but was a b l e t o r e t u r n t o moderate t o h e a v y work i n 
a t r a n s m i s s i o n r e p a i r shop. He o c c a s i o n a l l y had some f l a r e - u p s of 
p a i n which were not d i s a b l i n g t o him. I n 1977 one of t h e p i n s was 
removed. 

By August 8, 1979 c l a i m a n t was working f o r the employer. He 
jammed h i s l e f t elbow a t work, f r a c t u r i n g the r a d i a l head. T h i s 
i n j u r y was a c c e p t e d and r e q u i r e d t h e s u r g i c a l removal of two more 
p i n s . However, he was a b l e t o r e t u r n t o h i s r e g u l a r work on 
August 22, 1979. He e x p e r i e n c e d some l o s s of g r i p s t r e n g t h , w i t h 
an i n c r e a s e i n p a i n . On November 5, 1979 a D e t e r m i n a t i o n Order 
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i s s u e d a warding temporary d i s a b i l i t y b e n e f i t s , but no permanent 
d i s a b i l i t y b e n e f i t s . By F e b r u a r y 1980 c l a i m a n t ' s elbow showed 
s i g n s of u l n a r n e u r i t i s r e s u l t i n g i n weakness of t h e f o u r t h and 
f i f t h f i n g e r s of h i s l e f t hand. 

On J u l y 28, 1980 c l a i m a n t s u f f e r e d h i s second i n j u r y w i t h the 
employer l i f t i n g a h eavy pane of g l a s s . T h i s i n j u r y r e q u i r e d 
s u r g i c a l removal o f the r e m a i n i n g p i n , p l u s removal o f s c a r t i s s u e 
s u r r o u n d i n g the u l n a r n e r v e . On September 8, 1980 t h e d o c t o r ' s 
c h a r t note showed t h a t c l a i m a n t ' s u l n a r n e u r i t i s was gone. On 
September 11, 1980 c l a i m a n t r e t u r n e d t o h i s r e g u l a r work. On 
October 22, 1980 a D e t e r m i n a t i o n Order i s s u e d f o r t h i s most r e c e n t 
i n j u r y awarding temporary d i s a b i l i t y b e n e f i t s , but a g a i n a w a r d i n g 
no permanent d i s a b i l i t y b e n e f i t s . 

Then, on June 3, 1981, c l a i m a n t s u f f e r e d a t h i r d i n j u r y w h i l e 
working f o r the employer. He was " r i p p i n g f i n " which i s an 
a c t i v i t y r e q u i r i n g r a p i d , r e p e t i t i v e p u s h i n g and p u l l i n g o f t h e 
arms. At t h i s time, c l a i m a n t e x p e r i e n c e d a sudden s h a r p p a i n i n 
h i s elbow and p a r e s t h e s i a i n h i s f o u r t h and f i f t h f i n g e r s . 

C l a i m a n t had been t r e a t e d by Dr. Wright, o r t h o p e d i c surgeon, 
s i n c e August 1980, but i n June 1981 he r e t u r n e d a g a i n t o Dr. 
V i g e l a n d . I n November 1981 Dr. V i g e l a n d performed an u l n a r n e r v e 
t r a n s p l a n t i n h i s l e f t arm i n an e f f o r t t o f r e e c l a i m a n t ' s 
e n t r a p p e d n e r v e . 

On F e b r u a r y 5, 1982 Dr. V i g e l a n d found c l a i m a n t s t a t i o n a r y 
w i t h an a b i l i t y t o r e t u r n t o h i s r e g u l a r work. At t h a t time Dr. 
V i g e l a n d had the o p i n i o n t h a t c l a i m a n t ' s permanent impairment had 
not changed, and t h a t he would be a b l e t o r e t u r n t o h i s same j o b . 
He s u g g e s t e d t h a t an independent c l o s i n g e x a m i n a t i o n would be 
a p p r o p r i a t e . 

C l a i m a n t was then s e n t back to Dr. Wright f o r a c l o s i n g 
e x a m i n a t i o n on A p r i l 9, 1982. Dr. Wright r e p o r t e d t h a t c l a i m a n t 
f e l t t h a t the o p e r a t i o n performed by Dr. V i g e l a n d was not h e l p f u l , 
t h a t r e p e t i t i v e movement of t h e elbow c a u s e d p a i n p o s t e r o m e d i a l l y 
w i t h o u t s i g n i f i c a n t r a d i a t i o n , t h a t he had l o s s o f g r i p and 
r e d uced s e n s a t i o n i n the f o u r t h and f i f t h f i n g e r s o f h i s l e f t 
hand, p a r t i c u l a r l y s i n c e t h e 1980 o p e r a t i o n , t h a t he got 
o c c a s i o n a l s h a r p s h o o t i n g p a i n i n h i s l e f t arm which awakened him 
a t n i g h t , and t h a t he had numbness p r e s e n t a t a l l t i m e s which was 
worse i n the morning. P h y s i c a l e x a m i n a t i o n r e v e a l e d range o f 
motion of the elbow from 20° t o 150°. C l a i m a n t had a w e l l - h e a l e d 
s c a r on t h e m e d i a l s i d e of h i s elbow t h a t was not s e n s i t i v e t o 
t o u c h . There was an o l d e r s c a r p o s t e r i o r l y . P r o n a t i o n and 
s u p i n a t i o n were f u l l . H i s g r i p s t r e n g t h was o n e - q u a r t e r o f t h a t 
of h i s r i g h t arm. He d i d not have two p o i n t d i s c r i m i n a t i o n on t h e 
u l n a r s i d e of h i s hand up t o the middle of the middle f i n g e r . 
C l a i m a n t was, however, a b l e t o d i s t i n g u i s h p i n p r i c k . He was v e r y 
t e n d e r over the a r e a of the u l n a r n e r v e . There were no d e f i n i t e 
s i g n s of m e d i a l e p i c o n d y l i t i s or weakness of t h o s e m u s c l e s 
e n e r v a t e d by t h e u l n a r n e r v e . An x - r a y showed no change from t h a t 
done the p r e v i o u s y e a r . 

Dr. W r i g h t ' s i m p r e s s i o n was t h a t , b e i n g o n l y f i v e months 
s i n c e the u l n a r n e r v e t r a n s p o s i t i o n , i t was too e a r l y t o s a y t h a t 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y . He e s t i m a t e d i t c o u l d t a k e up 
t o 18 months more f o r the f i n a l s i g n s of improvement t o o c c u r from 
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t h a t s u r g e r y . H i s f i n d i n g s d e m onstrated c h r o n i c i r r i t a t i o n of t h e 
u l n a r n e r v e , a l t h o u g h a c t u a l e x a m i n a t i o n of the m u s c l e s e n e r v a t e d 
by t h e u l n a r n e r v e d i d not s u b s t a n t i a t e t h a t f i n d i n g . The d o c t o r 
f e l t t h a t c l a i m a n t ' s work i n j u r i e s d i d a g g r a v a t e h i s p r e e x i s t i n g 
elbow c o n d i t i o n . He s t r e s s e d t h a t c l a i m a n t was u n a b l e t o r e t u r n 
t o h i s j o b w i t h the employer and thought he would r e i n j u r e h i m s e l f 
i f he d i d so s i n c e t h e j o b i n v o l v e d heavy l i f t i n g o f a r e p e t i t i v e 
n a t u r e . 

On May 28, 1982 Dr. V i g e l a n d responded t o Dr. W r i g h t ' s 
r e p o r t . He a g r e e d w i t h Dr. W r i g h t ' s f i n d i n g s , but f e l t t h a t t h e 
g r i p s t r e n g t h t e s t was v e r y u n r e l i a b l e i n c l a i m a n t ' s c a s e b e c a u s e , 
i n h i s o p i n i o n , h i s s u b j e c t i v e c o m p l a i n t s f a r outweighed the 
o b j e c t i v e a b n o r m a l i t i e s . F u r t h e r , a l t h o u g h he a g r e e d t h a t 
c l a i m a n t s u f f e r e d permanent l o s s of f u n c t i o n i n h i s l e f t arm and 
t h a t he was u n a b l e t o r e t u r n t o h i s j o b w i t h the employer, i t was 
h i s o p i n i o n t h a t i t was e n t i r e l y the r e s u l t of t he m o t o r c y c l e 
a c c i d e n t . 

Another D e t e r m i n a t i o n Order i s s u e d on June 14, 1982 a g a i n 
awarding o n l y time l o s s . On September 24, 1982 c l a i m a n t f i l e d an 
a g g r a v a t i o n c l a i m based on Dr. W r i g h t ' s A p r i l 9, 1982 r e p o r t . 
T h i s was d e n i e d by the i n s u r e r on September 29, 1982. 

Dr. Wright was t h e n deposed on December 13, 1982. At t h a t 
t i m e Dr. Wright i n d i c a t e d he had s e e n c l a i m a n t once more on 
October 8, 1982 and had found c l a i m a n t m e d i c a l l y s t a t i o n a r y from 
h i s s u r g e r y . Dr. Wright d e s c r i b e d c l a i m a n t ' s d i s a b i l i t y a s b e i n g 
moderate i n t h a t he was r e s t r i c t e d t o l i g h t work. C l a i m a n t ' s l e f t 
arm impairment was due t o poor f u n c t i o n of the n e r v e s c a u s i n g p a i n 
w i t h r e d u c e d s e n s a t i o n and r educed g r i p . Dr. Wright s t a t e d t h a t 
a l t h o u g h c l a i m a n t ' s g r i p would v a r y from o n e - q u a r t e r t o o n e - h a l f 
o f t h a t o f the r i g h t s i d e , he d i d not f i n d t h a t v a r i a n c e u n u s u a l 
i n a c a s e where t h e reduced g r i p s t r e n g t h i s due t o p a i n . G r i p 
s t r e n g t h can v a r y depending on how r e l a x e d the arm i s . Dr. Wright 
s t a t e d t h a t he had t e s t e d c l a i m a n t i n the p a s t and "had n e v e r 
managed t o c a t c h him out or a n y t h i n g , " and, t h e r e f o r e , t h a t 
c l a i m a n t had a d e f i n i t e reduced f e e l i n g i n the s k i n and e n e r v a t i o n 
by the u l n a r n e r v e . The d o c t o r a t t r i b u t e s c l a i m a n t ' s p r e s e n t 
c o n d i t i o n t o t h e s u c c e s s i o n of i n j u r i e s . Although he r e c o g n i z e d 
t h a t c l a i m a n t s u s t a i n e d s i g n i f i c a n t i n j u r i e s due t o t h e o r i g i n a l 
1977 m o t o r c y c l e a c c i d e n t , he f e l t t h e work i n j u r i e s a l s o 
c o n t r i b u t e d t o t h a t c o n d i t i o n a s t h e y o c c u r r e d on top of an 
a l r e a d y weakened elbow. Dr. Wright c o n c l u d e d t h a t t h e 
d i s t r i b u t i o n of c o m p l a i n t s t h a t c l a i m a n t had r e g a r d i n g h i s l e f t 
elbow were c o n s i s t e n t w i t h the u l n a r neuropathy f o r which Dr. 
V i g e l a n d performed the u l n a r t r a n s p o s i t i o n . 

A l l t h r e e of c l a i m a n t ' s o n - t h e - j o b i n j u r i e s were t r e a t e d a s 
s e p a r a t e i n j u r i e s and were a s s i g n e d s e p a r a t e c l a i m numbers. Upon 
r e v i e w of t h e e v i d e n c e , the R e f e r e e determined t h a t t h e 1981 
i n j u r y was a c t u a l l y an a g g r a v a t i o n of the 1979 and 1980 i n j u r i e s . 
The R e f e r e e t h e n remanded t h e 1979 and 1980 c l a i m s t o t h e i n s u r e r 
f o r p r o c e s s i n g . Then, upon f i n d i n g t h a t c l a i m a n t was e n t i t l e d t o 
g r e a t e r b e n e f i t s t h a n t h a t awarded by the June 14, 1982 
D e t e r m i n a t i o n Order, the R e f e r e e a l s o determined the amount o f 
c l a i m a n t ' s temporary and permanent d i s a b i l i t y . A lthough i t i s 
e a s y t o s e e t h e c o n f u s i o n c r e a t e d i n a c a s e such a s t h i s where 
t h e r e a r e t h r e e s e p a r a t e i n d u s t r i a l i n j u r y c l a i m s superimposed 
upon a p r e e x i s t i n g noncompensable i n j u r y , we f i n d t h e r e i s an 
e a s i e r and more d i r e c t way t o d e a l w i t h t h i s c a s e . 
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Both of c l a i m a n t ' s f i r s t two compensable i n j u r i e s were c l o s e d 
by D e t e r m i n a t i o n O r d e r s t h a t awarded temporary d i s a b i l i t y 
b e n e f i t s , but no permanent d i s a b i l i t y b e n e f i t s . A f t e r t h e second 
i n j u r y , a September 8, 1980 c h a r t note r e p o r t e d t h a t c l a i m a n t ' s 
u l n a r n e u r i t i s was gone, and t h a t c l a i m a n t was s t i l l a b l e t o 
p e r f o r m h i s r e g u l a r work. I t was o n l y a f t e r t h e l a t e s t o n - t h e - j o b 
i n j u r y on June 3, 1981 t h a t the u l n a r n e r v e t r a n s p o s i t i o n s u r g e r y 
was r e q u i r e d and t h a t Dr. Wright and, e v e n t u a l l y , Dr. V i g e l a n d 
a g r e e d t h a t c l a i m a n t c o u l d not r e t u r n t o h i s r e g u l a r work. 
T h e r e f o r e , the e v i d e n c e shows t h a t c l a i m a n t ' s p r e s e n t l i m i t a t i o n s 
a r e due a t l e a s t i n m a t e r i a l p a r t from c l a i m a n t ' s most r e c e n t 
o n - t h e - j o b i n j u r y and, t h e r e f o r e , we a s s i g n c l a i m a n t ' s permanent 
d i s a b i l i t y t o h i s 1981 i n j u r y . T h i s makes i t u n n e c e s s a r y t o 
remand the 1979 and 1980 i n j u r y c l a i m s t o the i n s u r e r f o r f u r t h e r 
p r o c e s s i n g . 

T a k i n g i n t o c o n s i d e r a t i o n c l a i m a n t ' s p r i o r i n j u r y , and 
c o n s i d e r i n g ORS 656.222, we f i n d the R e f e r e e p r o p e r l y awarded 
c l a i m a n t 20% f o r 38.4° s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r 
h i s l e f t elbow c o n d i t i o n . 

R e g a r d i n g t h e a d d i t i o n a l temporary d i s a b i l i t y b e n e f i t s 
awarded by the R e f e r e e , we a f f i r m t h a t p o r t i o n of the o r d e r . Dr. 
Wright had t h e o p i n i o n when he examined c l a i m a n t i n A p r i l 1982, 
t h a t h i s c o n d i t i o n was not y e t s t a t i o n a r y from Dr. V i g e l a n d ' s 
s u r g e r y . He c o n c l u d e d c l a i m a n t ' s c o n d i t i o n became s t a t i o n a r y on 
October 8, 1982. As the R e f e r e e noted, Dr. Wright based h i s 
o p i n i o n on a v a r i e t y of f a c t o r s i n c l u d i n g time e l a p s e d s i n c e 
s u r g e r y , p a i n w i t h r e p e t i t i v e movements, s i g n i f i c a n t l o s s o f g r i p 
s t r e n g t h which was a p p r o x i m a t e l y o n e - q u a r t e r of h i s normal 
s t r e n g t h , reduced s e n s a t i o n i n h i s f i n g e r s w i t h l i m i t a t i o n of 
range of motion. A l l t h e s e f i n d i n g s and s i g n s were p r e s e n t a t t h e 
time Dr. V i g e l a n d found c l a i m a n t s t a t i o n a r y i n F e b r u a r y 1982. 
However, s i n c e A p r i l 1982, c l a i m a n t ' s c o n d i t i o n had improved w i t h 
t h e p a s s a g e of time and, t h e r e f o r e , w i t h t h e b e n e f i t of h i n d s i g h t 
i t a p p e a r s t h a t the l e v e l of s i g n s and symptoms t h a t Dr. V i g e l a n d 
viewed i n F e b r u a r y was not the l e v e l a t which c l a i m a n t ' s c o n d i t i o n 
became m e d i c a l l y s t a t i o n a r y i n O c tober. 

I n o r d e r i n g t h a t the 1979 and 1980 c l a i m s be remanded, t h e 
R e f e r e e a l s o s e t a s i d e the i n s u r e r ' s d e n i a l of September 29, 
1982. Although i t i s not e n t i r e l y c l e a r on what b a s i s c l a i m a n t 
made h i s September 24, 1982 c l a i m or upon which b a s i s t h e 
September 29, 1982 d e n i a l was i s s u e d , i t a p p e a r s r e a s o n a b l e t o 
assume t h a t c l a i m a n t was c l a i m i n g an a g g r a v a t i o n o f h i s l e f t elbow 
c o n d i t i o n and t h a t the i n s u r e r was d e n y i n g t h e same. The R e f e r e e 
found t h a t c l a i m a n t ' s c o n d i t i o n had not worsened s i n c e the l a s t 
arrangement o f compensation ( t h e June 14, 1982 D e t e r m i n a t i o n 
O r d e r ) , and we a g r e e w i t h t h a t f i n d i n g . With our u n d e r s t a n d i n g 
t h a t t h e i n s u r e r was denying t h a t c l a i m a n t ' s c o n d i t i o n had 
worsened s i n c e the l a s t arrangement of compensation, we approve 
the September 29, 1982 d e n i a l . 

F i n a l l y , r e g a r d i n g temporary t o t a l d i s a b i l i t y b e n e f i t s p a i d 
pending Dr. W r i g h t ' s d e p o s i t i o n and the i n c l u s i o n o f Dr. W r i g h t ' s 
d e p o s i t i o n i n the r e c o r d , we f i n d t h a t under t h e c i r c u m s t a n c e s and 
agreements t h a t e x i s t e d between the p a r t i e s a t the time of R e f e r e e 
Mannix's P r e h e a r i n g Order and R e f e r e e Q u i l l i n a n ' s I n t e r i m Order, 
t h e temporary b e n e f i t s s h o u l d be a l l o w e d and Dr. W r i g h t ' s 
d e p o s i t i o n was p r o p e r l y i n c l u d e d i n the r e c o r d . 
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ORDER 

The R e f e r e e ' s o r d e r s d a t e d A p r i l 28, 1983 and J u l y 22, 1983 
a r e r e v e r s e d i n p a r t and a f f i r m e d i n p a r t . Those p o r t i o n s which 
s e t a s i d e t h e i n s u r e r ' s a g g r a v a t i o n d e n i a l of September 29, 1982 
and remanded c l a i m a n t ' s August 8, 1979 and September 28, 1980 
i n d u s t r i a l i n j u r y c l a i m s t o t h e i n s u r e r f o r payment o f b e n e f i t s 
and f u r t h e r p r o c e s s i n g p u r s u a n t t o ORS 656.268 a r e r e v e r s e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $550 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by t h e S A I F C o r p o r a t i o n . 

We a f f i r m t h e remainder of the o r d e r s . 

ARNOLD L. WEBBER, C l a i m a n t WCB 80-03390 & 81-04831 
Coons, e t a l . , C l a i m a n t ' s . A t t o r n e y s . A u g u s t 15, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Remand 
Moscato & Me y e r s , D e f e n s e A t t o r n e y s 

T h i s c a s e comes to the Board on remand from the C o u r t of 
A p p e a l s . S A I F v. Webber, 66 Or App 463 ( 1 9 8 4 ) . 

As background, c l a i m a n t s u f f e r e d a low back i n j u r y i n 1976 
which S A I F a c c e p t e d . A J u l y 11, 1980 D e t e r m i n a t i o n Order awarded 
32° f o r 10% u n s c h e d u l e d permanent d i s a b i l i t y , and c l a i m a n t 
r e q u e s t e d a h e a r i n g on e x t e n t of permanent d i s a b i l i t y . I n August 
1980, w h i l e working f o r an employer i n s u r e d by E B I , c l a i m a n t 
s u f f e r e d i n c r e a s e d back p a i n a f t e r a t i r e c h a nging i n c i d e n t . E B I 
i n i t i a l l y a c c e p t e d r e s p o n s i b i l i t y f o r the August 1980 i n j u r y , but 
i n September 1981 i t d e n i e d the c l a i m . 

I n t h e meantime, the c l a i m had been c l o s e d by an A p r i l 1981 
D e t e r m i n a t i o n Order which then was s e t a s i d e by a June 1981 
D e t e r m i n a t i o n Order, f i n d i n g t h a t c l a i m a n t was not y e t m e d i c a l l y 
s t a t i o n a r y . S u b s e q u e n t l y , a h e a r i n g was h e l d i n which the i s s u e 
was whether S A I F was r e s p o n s i b l e f o r the August 1980 i n c i d e n t a s 
an a g g r a v a t i o n of t h e 1976 i n j u r y or whether E B I was r e s p o n s i b l e 
f o r a new i n j u r y . The i s s u e of e x t e n t of permanent d i s a b i l i t y 
r e l a t e d t o the 1976 i n j u r y was a l s o l i t i g a t e d a t t h a t h e a r i n g . 

The R e f e r e e s p l i t r e s p o n s i b i l i t y between S A I F and E B I f o r the 
August 1980 i n c i d e n t , f i n d i n g t h a t t h e August 1980 i n c i d e n t was 
both an a g g r a v a t i o n and a new i n j u r y . The R e f e r e e a l s o i n c r e a s e d 
the permanent d i s a b i l i t y r e l a t e d t o the 1976 i n j u r y t o 30%, found 
t h a t c l a i m a n t became m e d i c a l l y s t a t i o n a r y on both c l a i m s on 
September 8, 1981 and found t h a t the 1980 i n c i d e n t d i d not r e s u l t 
i n any permanent d i s a b i l i t y . The Board a f f i r m e d the R e f e r e e . 35 
Van N a t t a 247 ( 1 9 8 3 ) . The Court of A p p e a l s r e v e r s e d , found t h a t 
the t i r e c h a n g i n g i n c i d e n t was a s i n g l e i n c i d e n t and a new i n j u r y 
f o r which E B I i s r e s p o n s i b l e and remanded f o r d e t e r m i n a t i o n o f 
e x t e n t of d i s a b i l i t y . S A I F v. Webber, s u p r a . 

The Board a f f i r m s the R e f e r e e ' s 30% permanent d i s a b i l i t y 
award r e l a t e d t o t h e 1976 i n j u r y . We d e c l i n e t o r a t e t h e 
permanent d i s a b i l i t y r e s u l t i n g from the 1980 new i n j u r y , however. 
Although t h a t c l a i m was once c l o s e d by D e t e r m i n a t i o n Order, t h a t 
D e t e r m i n a t i o n Order was s e t a s i d e and c l a i m a n t p r o b a b l y became 
m e d i c a l l y s t a t i o n a r y a f t e r the second D e t e r m i n a t i o n Order i s s u e d . 
T h e r e f o r e , t h e 1980 new i n j u r y c l a i m has not y e t been c l o s e d under 
ORS 656.268. I f we found t h a t c l a i m a n t became m e d i c a l l y 
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s t a t i o n a r y p r i o r to the d a t e of the second D e t e r m i n a t i o n Order 
r e s c i n d i n g the f i r s t , we would be i n c l i n e d t o d e t e r m i n e t h e 
a p p r o p r i a t e m e d i c a l l y s t a t i o n a r y d a t e and o r d e r t h e E v a l u a t i o n 
D i v i s i o n to i s s u e a D e t e r m i n a t i o n Order so s t a t i n g . I n t h i s 
s i t u a t i o n , however, we f i n d t h a t the R e f e r e e s h o u l d not have 
c l o s e d t h e 1980 new i n j u r y c l a i m and t h a t remand of t h a t c l a i m t o 
the E v a l u a t i o n D i v i s i o n f o r c l o s u r e under ORS 656.268 i s most 
a p p r o p r i a t e . T h i s d e c i s i o n i s a d e p a r t u r e from the Board's 
p o s i t i o n i n i t s p r i o r o r d e r on t h i s c a s e . 35 Van N a t t a 247 ( 1 9 8 3 ) . 

ORDER 

The Board a f f i r m s the R e f e r e e ' s award of 96° f o r 30% 
u n s c h e d u l e d permanent d i s a b i l i t y r e s u l t i n g from the 1976 i n j u r y , 
S A I F C l a i m No. D 174931, WCB No. 80-03390. C l a i m a n t ' s a t t o r n e y i s 
awarded 25% of the i n c r e a s e d permanent d i s a b i l i t y , t o be p a i d out 
of c l a i m a n t ' s compensation. The Board remands t h e E B I August 1980 
c l a i m , C-8015060, WCB No. 81-04831, to the E v a l u a t i o n D i v i s i o n f o r 
c l o s u r e under ORS 656.268. 

SALLY K. CUTTS, C l a i m a n t WCB 83-06088 
S u s a n M. G a r r e t t , C l a i m a n t ' s A t t o r n e y A u g u s t 20, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members F e r r i s and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of t h a t p o r t i o n of 
R e f e r e e Daron's o r d e r which awarded c l a i m a n t 35% (112°) 
unscheduled permanent p a r t i a l d i s a b i l i t y f o r h e r vasomotor 
r h i n i t i s c o n d i t i o n , whereas D e t e r m i n a t i o n O r d e r s d a t e d May 2, 1983 
and May 27, 1983 d i d not award h e r permanent d i s a b i l i t y . On 
r e v i e w , S A I F contends c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n was not 
p e r m a n e n t l y worsened and t h a t the R e f e r e e ' s award was e x c e s s i v e . 

The Board f i n d s t h a t c l a i m a n t ' s vasomotor r h i n i t i s c o n d i t i o n 
has p e r m a n e n t l y worsened as a r e s u l t o f h e r work a c t i v i t i e s . 
However, we b e l i e v e the R e f e r e e ' s award s h o u l d be r e d u c e d . 

C l a i m a n t i s a 35 y e a r o l d l i c e n s e d b a r b e r , h a i r d r e s s e r and 
c o s m e t o l o g i s t . She i s 6 months from c o m p l e t i o n o f a " s t y l i s t " 
program which would e n a b l e h e r to e a r n a p p r o x i m a t e l y $20,000 p e r 
y e a r . However, h e r t r e a t i n g a l l e r g i s t , Dr. Baker, h a s a d v i s e d h e r 
not to r e t u r n t o such an environment where she would be exposed t o 
l a r g e amounts of s e v e r a l a i r w a y i r r i t a n t s . These i r r i t a n t s 
i n c l u d e " P i n e - s o l , " house c l e a n e r s , g a s o l i n e , p a i n t , k e r o s e n e , 
perfumes and h a i r s p r a y s . 

When exposed t o t h e s e i r r i t a n t s c l a i m a n t e x p e r i e n c e s s e v e r e 
symptoms. She s u f f e r s c o n s t a n t head p a i n and p r e s s u r e which f e e l s 
as i f h e r "whole head was i n a v i s e g r i p . " D i z z i n e s s accompanies 
the p a i n and p r e s s u r e . Due t o h e r h e i g h t e n e d degree of 
s e n s i t i z a t i o n , c l a i m a n t r e f r a i n s from w a l k i n g down t h e "soap" 
a i s l e a t g r o c e r y s t o r e s and a v o i d s p u b l i c a r e a s where she might be 
exposed t o perfumes, room d e o d o r i z e r s , or s c e n t e d t i s s u e s . Her 
husband no l o n g e r u s e s c o l o g n e s or d e o d o r a n t s . 

C l a i m a n t i s a pack-a-day smoker. G e n e r a l l y , h e r smoking does 
not i r r i t a t e h e r c o n d i t i o n , u n l e s s t h e r e a r e a number o f smokers 
p r e s e n t i n a smoky room. 
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C l a i m a n t i s a h i g h s c h o o l g r a d u a t e . To o b t a i n h e r l i c e n s e 
she s u c c e s s f u l l y completed a p p r o x i m a t e l y 16 months of b e a u t y 
s c h o o l t r a i n i n g . Her work e x p e r i e n c e i n c l u d e s s h o r t p e r i o d s o f 
employment a t a t r a i l e r f a c t o r y and a t a s m a l l g r o c e r y s t o r e . 
A d d i t i o n a l l y , she h a s worked as a b a r t e n d e r . Due t o h e r 
s u s c e p t i b i l i t y t o a i r w a y i r r i t a n t s , c l a i m a n t f e l t she c o u l d not 
r e t u r n t o t h e s e o c c u p a t i o n s . Her i n a b i l i t y t o p u r s u e h e r c a r e e r 
a s a b e a u t i c i a n h a s been p a r t i c u l a r l y e m o t i o n a l l y d e b i l i t a t i n g . 

Under OAR 436-65-600 e t s e q . , we a r e r e q u i r e d t o c o n s i d e r 
c l a i m a n t ' s age, e d u c a t i o n , work e x p e r i e n c e , a d a p t a b i l i t y , m ental 
c a p a c i t y , e m o t i o n a l s t a t e , l a b o r market f i n d i n g s , and p h y s i c a l 
impairment, i n c l u d i n g r e s i d u a l p a i n , i n r a t i n g t h e e x t e n t of 
c l a i m a n t ' s d i s a b i l i t y . C o n s i d e r i n g the above g u i d e l i n e s and 
comparing t h i s c a s e t o s i m i l a r c a s e s , we c o n c l u d e t h a t an award o f 
15% would more a p p r o p r i a t e l y compensate c l a i m a n t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 9, 1984 i s m o d i f i e d . I n 
l i e u of t h e R e f e r e e ' s award, c l a i m a n t i s awarded a t o t a l o f 15% 
(48°) u n s c h e d u l e d d i s a b i l i t y f o r h e r vasomotor r h i n i t i s 
c o n d i t i o n . C l a i m a n t ' s a t t o r n e y ' s f e e s h a l l be a d j u s t e d 
a c c o r d i n g l y . 

DONALD G. DOWELL, C l a i m a n t WCB 82-06780 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 20, 1984 
Cummins, e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members L e w i s and F e r r i s . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w of R e f e r e e 
Menashe's o r d e r which: ( 1 ) found c l a i m a n t was not b a r r e d from 
a s s e r t i n g a c l a i m f o r Dr. Urban's b i l l s ; ( 2 ) s e t a s i d e t h e 
e mployer's d e n i a l of Dr. Urban's t r e a t m e n t ; and (3) awarded 
p e n a l t i e s and a t t o r n e y f e e s f o r the employer's f a i l u r e t o i s s u e a 
p r o p e r d e n i a l of Dr. Urban's t r e a t m e n t . The employer co n t e n d s 
t h a t c l a i m a n t i s b a r r e d from c l a i m i n g f u r t h e r m e d i c a l s e r v i c e s , 
t h a t c l a i m a n t ' s c o n d i t i o n i s not r e l a t e d t o h e r compensable i n j u r y 
i n any e v e n t , and t h a t p e n a l t i e s and a t t o r n e y f e e s a r e not 
w a r r a n t e d . 

The Board a f f i r m s the R e f e r e e ' s f i n d i n g t h a t c l a i m a n t i s not 
b a r r e d from c l a i m i n g f u r t h e r m e d i c a l s e r v i c e s . P a t r i c i a M. Dees, 
35 Van N a t t a 120 ( 1 9 8 3 ) . The Board a l s o a f f i r m s the R e f e r e e ' s 
f i n d i n g t h a t c l a i m a n t ' s c o n d i t i o n i n March 1982 and t h e r e a f t e r was 
r e l a t e d t o h e r compensable i n j u r y . R e g a r d i n g p e n a l t i e s and 
a t t o r n e y f e e s , however, t h e Board r e v e r s e s . 

A l t h o u g h t h e employer s e n t the d e n i a l of Dr. U r b a n 1 s 
t r e a t m e n t to Dr. Urban and not t o c l a i m a n t , and a l t h o u g h t h e 
d e n i a l c o n t a i n e d no n o t i c e of a p p e a l r i g h t s , c l a i m a n t r e q u e s t e d a 
h e a r i n g c o n t e s t i n g t h a t d e n i a l 20 days a f t e r i t was i s s u e d . The 
e m ployer's f a i l u r e t o f o l l o w p r o p e r p r o c e d u r e s t h u s d i d not c a u s e 
a c t u a l harm t o c l a i m a n t . We p r e v i o u s l y have h e l d t h a t p e n a l t i e s 
and a t t o r n e y f e e s a r e not w a r r a n t e d i n t h i s s i t u a t i o n . P a t r i c i a 
M. Dees, s u p r a • 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 17, 1984 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . The award of p e n a l t i e s and a s s o c i a t e d 
a t t o r n e y f e e s i s r e v e r s e d . The remainder o f t h e o r d e r i s 
a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded $50 f o r s e r v i c e s on 
Board r e v i e w , t o be p a i d by t h e s e l f - i n s u r e d employer. 

BARBARA J . E L L I S , C l a i m a n t WCB 83-03314 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 20, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 

Reviewed by Board Members F e r r i s and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e P e t e r s o n ' s 
o r d e r which awarded c l a i m a n t a t o t a l of 40% (128°) u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y f o r a r i g h t and l e f t s h o u l d e r , neck 
and upper back i n j u r y , whereas an August 3, 1983 D e t e r m i n a t i o n 
Order had awarded h e r 5% (16°). On r e v i e w , S A I F contends t h e 
R e f e r e e ' s award was e x c e s s i v e . We a g r e e and modify t h e award. 

C l a i m a n t f i l e d h e r c l a i m w h i l e working as a "hand p a c k e r " f o r 
a food p r o d u c t s p l a n t . Her compensable c o n d i t i o n h a s been 
v a r i o u s l y d i a g n o s e d as b i l a t e r a l t h o r a c i c o u t l e t syndrome or 
c e r v i c o t h o r a c i c s t r a i n . Treatment h a s been c o n s e r v a t i v e . 

C l a i m a n t d e s c r i b e d h e r d i s a b l i n g p a i n i n g r e a t d e t a i l . I f 
she r e a c h e s overhead f o r a minute or two, h o l d s h e r hands out f o r 
more than two or t h r e e minutes, or r e p e t i t i v e l y u s e s h e r hands and 
arms, she e x p e r i e n c e s d i s a b l i n g p a i n a c r o s s h e r s h o u l d e r s and 
neck, a s w e l l as p a i n and numbness i n h e r arms e x t e n d i n g t o h e r 
f i n g e r s . Her hands l a c k s t r e n g t h , t h r o b and o c c a s i o n a l l y change 
c o l o r . C l a i m a n t a l s o becomes l i g h t - h e a d e d and d i z z y i f she h o l d s 
h e r arms above h e r head. Both of h e r jaws a r e i n t e r m i t t e n t l y 
s o r e . She t a k e s p r e s c r i b e d m e d i c a t i o n on a d a i l y b a s i s . The 
R e f e r e e found c l a i m a n t c r e d i b l e . 

The m e d i c a l r e p o r t s document l i t t l e , i f any, o b j e c t i v e 
f i n d i n g s . Dr. O r i g e r , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , noted i n one 
o f h i s most r e c e n t c h a r t n o t e s t h a t c l a i m a n t ' s e x a m i n a t i o n was 
normal, d e s p i t e s u b j e c t i v e p a i n c o m p l a i n t s . The most r e c e n t 
r e p o r t , a u t h o r e d by Dr. Denker of the Northwest P a i n C e n t e r , noted 
f u l l range o f motion o f the neck w i t h " n o t a b l e t e n d e r n e s s of t h e 
t r a p e z i u s m u s c l e s b i l a t e r a l l y , as w e l l a s the p a r a c e r v i c a l 
m u s c l e s " and a normal back w i t h " n o t a b l e t e n d e r n e s s o v e r t h e l e f t 
g r e a t e r t r o c h a n t e r . " 

Dr. Martens, an examining p h y s i c i a n , and Dr. O r i g e r a g r e e 
t h a t c l a i m a n t s h o u l d engage i n an o c c u p a t i o n t h a t does not r e q u i r e 
overhead work, p u s h i n g , p u l l i n g or r e p e t i t i v e use o f h e r hands, 
nor r e p e a t e d bending, t w i s t i n g or l i f t i n g over 25 pounds. The 
C a l l a h a n C e n t e r o p ined t h a t c l a i m a n t c o u l d l i f t or c a r r y a t l e a s t 
35 pounds. I n a more r e c e n t r e p o r t , the Northwest P a i n C e n t e r 
f e l t t h a t she s h o u l d be p l a c e d i n a c l e r i c a l or s e d e n t a r y type 
p o s i t i o n . 

I n a d d i t i o n t o h e r 4 1/2 y e a r s a t t h e food p a c k a g i n g p l a n t , 
c l a i m a n t h a s worked i n v a r i o u s p o s i t i o n s i n the food s e r v i c e 
i n d u s t r y . S p e c i f i c a l l y , she has worked as a w a i t r e s s and a s a f r y 
cook. She a l s o s e r v e d f o r two y e a r s as a k i t c h e n s u p e r v i s o r a t a 
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l a r g e c o n v a l e s c e n t h o s p i t a l where she was r e s p o n s i b l e f o r o r d e r i n g 
s u p p l i e s and s u p e r v i s i n g a s t a f f o f f o u r or f i v e . S i n c e h e r 
c l a i m , c l a i m a n t ' s a t t e m p t s t o work a s a c a n n e r y worker and cook 
a i d e have f a i l e d due t o h e r d i s a b l i n g p a i n . At t h e time o f 
h e a r i n g c l a i m a n t was working p a r t - t i m e a t a sandwich shop. She 
a n t i c i p a t e d becoming a p a r t owner of t h e shop. C l a i m a n t f e l t t h a t 
h e r p a i n and weakness p r e v e n t e d h e r from r e t u r n i n g t o a l l o f h e r 
p r e v i o u s o c c u p a t i o n s e x c e p t k i t c h e n s u p e r v i s o r , assuming she would 
not be r e q u i r e d t o do heavy l i f t i n g . 

C l a i m a n t was 43 y e a r s o l d a t the time of h e a r i n g . She 
completed 10 y e a r s of s c h o o l i n g , but has r e c e i v e d h e r GED. 
A p t i t u d e t e s t r e s u l t s p l a c e h e r i n the a v e r a g e r a n g e . 

P u r s u a n t t o OAR 436-65-600 e t s e q . , we c o n s i d e r c l a i m a n t ' s 
age, e d u c a t i o n , work e x p e r i e n c e , a d a p t a b i l i t y , mental c a p a c i t y , 
e m o t i o n a l s t a t e , l a b o r market f i n d i n g s , and p h y s i c a l impairment, 
i n c l u d i n g d i s a b l i n g p a i n , i n r a t i n g the e x t e n t of c l a i m a n t ' s 
d i s a b i l i t y . C o n s i d e r i n g t h e above g u i d e l i n e s and comparing t h i s 
c a s e t o s i m i l a r c a s e s , we c o n c l u d e t h a t a t o t a l award o f 15% would 
more a p p r o p r i a t e l y compensate c l a i m a n t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 20, 1984 i s m o d i f i e d . I n 
l i e u of the R e f e r e e ' s award, and i n a d d i t i o n t o the 5% (16°) 
u n s c h e d u l e d d i s a b i l i t y awarded by t h e August 3, 1983 D e t e r m i n a t i o n 
Order, c l a i m a n t i s awarded 10% (32°) u n s c h e d u l e d d i s a b i l i t y f o r a 
t o t a l award t o d a t e o f 15% (48°) u n s c h e d u l e d d i s a b i l i t y f o r h e r 
s h o u l d e r s , neck and upper back i n j u r y . C l a i m a n t ' s a t t o r n e y ' s f e e 
s h a l l be a d j u s t e d a c c o r d i n g l y . 

JUDY M. FR I E D R I C H , C l a i m a n t WCB 83-00874 
O l s o n Law F i r m , C l a i m a n t ' s A t t o r n e y s A u g u s t 20, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
Reviewed by Board Members Barnes and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of t h a t p o r t i o n of R e f e r e e 
Mongrain's o r d e r which d e c l i n e d t o a s s e s s a p e n a l t y and a t t o r n e y 
f e e a g a i n s t the S A I F C o r p o r a t i o n f o r i t s a l l e g e d l y u n r e a s o n a b l e 
f a i l u r e t o reopen h e r c l a i m i n J a n u a r y 1983. S A I F had reopened 
the c l a i m i n March 1983 on the b a s i s of a g g r a v a t i o n . The R e f e r e e 
found t h a t c l a i m a n t e s t a b l i s h e d e n t i t l e m e n t t o c l a i m r e o p e n i n g 
e f f e c t i v e on the e a r l i e r J a n u a r y d a t e , but t h a t i t had not been 
u n r e a s o n a b l e , b a s e d on the t h e n - a v a i l a b l e i n f o r m a t i o n , f o r S A I F t o 
reopen e f f e c t i v e on t h e l a t e r March d a t e . 

S A I F d i d not c r o s s - r e q u e s t r e v i e w . However, i n a d d i t i o n t o 
i t s r e s p o n d e n t ' s b r i e f , S A I F h a s f i l e d what i t terms an 
" a p p e l l a n t ' s b r i e f , " c o n t e n d i n g t h e R e f e r e e e r r e d : ( 1 ) i n 
a warding c l a i m a n t a d d i t i o n a l compensation f o r temporary d i s a b i l i t y 
from September 11 t o October 4, 1982; and (2) i n f i n d i n g t h a t 
c l a i m a n t e s t a b l i s h e d e n t i t l e m e n t t o a g g r a v a t i o n r e o p e n i n g 
e f f e c t i v e i n J a n u a r y 1983. 

C l a i m a n t has moved to s t r i k e S A I F ' s " a p p e l l a n t ' s b r i e f , " 
c o n t e n d i n g t h e o n l y i s s u e p r o p e r l y b e f o r e us i s the p e n a l t y i s s u e 
r a i s e d i n c l a i m a n t ' s b r i e f . The motion i s d e n i e d . I n Jimmie 
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P a r k e r s o n , 35 Van N a t t a 1247, 1249 ( 1 9 8 3 ) , we c o n c l u d e d t h a t a 
res p o n d e n t b e f o r e t h e Board c o u l d r a i s e a d d i t i o n a l i s s u e s i n i t s 
b r i e f and we would c o n s i d e r such a d d i t i o n a l i s s u e s even though t h e 
res p o n d e n t had not c r o s s - r e q u e s t e d Board r e v i e w . One r i s k r u n by 
a r e s p o n d e n t who f a i l s t o c r o s s - r e q u e s t r e v i e w , which we noted i n 
P a r k e r s o n , i s t h e l o s s of j u r i s d i c t i o n s h o u l d t h e a p p e l l a n t ' s 
r e q u e s t f o r r e v i e w be withdrawn. 

Another r i s k i n v o l v e s a t t o r n e y f e e s , and i s i l l u s t r a t e d by 
t h i s c a s e . When an e m p l o y e r / i n s u r e r c r o s s - r e q u e s t s Board r e v i e w , 
r a i s e s a d d i t i o n a l i s s u e s b e f o r e t h e Board, the c l a i m a n t r e s p o n d s 
t o t h o s e a d d i t i o n a l i s s u e s i n a r e p l y b r i e f , and t h e c l a i m a n t ' s 
p o s i t i o n p r e v a i l s , t h e n we award the c l a i m a n t ' s a t t o r n e y an 
e m p l o y e r / i n s u r e r - p a i d a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d i n h a v i n g 
t o respond t o the a d d i t i o n a l i s s u e or i s s u e s r a i s e d by t h e 
e m p l o y e r / i n s u r e r . See T e e l v. Weyerhaeuser Co., 294 Or 588 
( 1 9 8 3 ) . We t h i n k t h a t same approach s h o u l d be a p p l i c a b l e when we 
e n t e r t a i n a d d i t i o n a l i s s u e s r a i s e d by an e m p l o y e r / i n s u r e r as 
respon d e n t i n the absence of a c r o s s - r e q u e s t f o r r e v i e w . 

On t h e m e r i t s of t h e i s s u e r a i s e d by c l a i m a n t and t h e i s s u e s 
r a i s e d by S A I F , we a f f i r m and adopt the R e f e r e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r dated August 16, 1983 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $300 f o r s e r v i c e s r e n d e r e d i n 
r e s p o n d i n g t o the i s s u e s r a i s e d by S A I F , t o be p a i d by t h e S A I F 
C o r p o r a t i o n . 

DAVID R. GOSS, C l a i m a n t WCB 81-11450 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y A u g u s t 20, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 
Reviewed by Board Members Barnes and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e L e a h y ' s o r d e r 
which s e t a s i d e i t s d e n i a l of c l a i m a n t ' s c l a i m f o r m y o c a r d i a l 
i n f a r c t i o n . 

C l a i m a n t was 55 y e a r s o l d a t the time of h e a r i n g . He has 
been employed p r i m a r i l y i n s a l e s and management f o r most of h i s 
working l i f e . C l a i m a n t began working as a sa l e s m a n w i t h t h i s 
employer, a S e a t t l e - b a s e d company, i n June 1979. C l a i m a n t 
t e s t i f i e d he was s u c c e s s f u l , i n c r e a s i n g t h e s a l e s volume i n h i s 
t e r r i t o r y from $100,000 t o $300,000 i n about a y e a r . However, he 
s t a t e d t h a t h i s s u c c e s s r e s u l t e d i n j e a l o u s y and t e n s i o n . 

I n J u l y 1981 c l a i m a n t ' s s u p e r v i s o r r e t i r e d . A meeting w i t h 
t h e owner o f the company was h e l d i n S e a t t l e d u r i n g t h e f i r s t week 
of August. C l a i m a n t a n t i c i p a t e d t h a t he would be promoted t o 
s u c c e e d h i s s u p e r v i s o r ; i n s t e a d , he was a d v i s e d t h a t he would be 
t e r m i n a t e d e f f e c t i v e September 1, 1981. The r e a s o n he was g i v e n 
f o r h i s d i s m i s s a l was t h a t the emphasis of t h e company's p r o d u c t 
l i n e was cha n g i n g and t h a t t h e company was e x p e r i e n c i n g f i n a n c i a l 
d i f f i c u l t i e s . C l a i m a n t t e s t i f i e d t h a t he soon l e a r n e d t h a t t h e s e 
r e p r e s e n t a t i o n s were f a l s e . C l a i m a n t was q u i t e u p s e t about t h e 
t e r m i n a t i o n , t h e a s s o c i a t e d a p p a r e n t l a c k of candor and t h e 
p r o s p e c t of unemployment. - 1 2 1 1 -



On August 28, 1981 a t r a d e show began i n P o r t l a n d . C l a i m a n t 
a t t e n d e d the t r a d e show both r e p r e s e n t i n g h i s employer and " f o r 
h i s own a c c o u n t " i n t h e s e n s e t h a t he a n t i c i p a t e d meeting a number 
of p o t e n t i a l e m p l o y e r s a t the show. C l a i m a n t t e s t i f i e d he was 
v e r y n e r v o u s about l o o k i n g f o r work. W h i l e d r i v i n g t o t h e t r a d e 
show c l a i m a n t became v e r y nauseous. He thought he was 
e x p e r i e n c i n g an u l c e r a t t a c k . 

That same a f t e r n o o n c l a i m a n t sought m e d i c a l a t t e n t i o n . An 
EKG f a i l e d t o show e v i d e n c e of any a c u t e i n j u r y or i s c h e m i a . The 
d i a g n o s i s was e s o p h a g i t i s or e s o p h a g e a l u l c e r w i t h spasms. 
C l a i m a n t ' s f e v e r was i n t e r p r e t e d a s g a s t r o - e n t e r i t i s . C l a i m a n t 
r e t u r n e d home, but h i s p a i n i n c r e a s e d t o the p o i n t where, e a r l y 
the n e x t morning, he went t o a h o s p i t a l emergency room. C l a i m a n t 
was d i a g n o s e d as h a v i n g p e p t i c d i s e a s e , g i v e n some m e d i c a t i o n and 
s e n t home. 

On September 18, 1981 c l a i m a n t c o n s u l t e d w i t h Dr. Connor, an 
i n t e r n i s t . At t h a t p o i n t i t had been t h r e e weeks s i n c e c l a i m a n t ' s 
d i s t r e s s a t t h e time of the t r a d e show and a c o u p l e of weeks s i n c e 
c l a i m a n t ' s employment ended a t the b e g i n n i n g of September. Dr. 
Connor f e l t t h a t c l a i m a n t ' s p a i n was s u g g e s t i v e of c o r o n a r y 
d i s e a s e . An EKG was i n t e r p r e t e d t o show a r e c e n t m y o c a r d i a l 
i n f a r c t i o n . C l a i m a n t was a d m i t t e d t o the h o s p i t a l f o r f u r t h e r 
t e s t i n g . Dr. Connor's i m p r e s s i o n was: (1) r e c e n t m y o c a r d i a l 
i n f a r c t i o n ; ( 2 ) h i s t o r y of p e p t i c u l c e r d i s e a s e ; (3) m i l d 
exogenous o b e s i t y ; and ( 4 ) b o r d e r l i n e b l o o d p r e s s u r e . F o l l o w i n g a 
r a d i o l o g i c a l c o n s u l t a t i o n , the c o n c l u s i o n was a r t e r i o s c l e r o s i s 
w i t h l e f t v e n t r i c u l a r h y p e r t r o p h y . An angiogram d e m o n s t r a t e d 
2 - v e s s e l c o r o n a r y d i s e a s e . 

Dr. Reaume, t h e c a r d i o l o g i s t who performed c l a i m a n t ' s 
angiograms, r e p o r t e d t h a t he d i d not f e e l i t was m e d i c a l l y 
p o s s i b l e t o s t a t e an o p i n i o n r e g a r d i n g t h e r e l a t i o n s h i p between 
c l a i m a n t ' s h e a r t a t t a c k and h i s pre-September j o b . Dr. Connor 
r e p o r t e d t h a t c o r o n a r y a r t e r y d i s e a s e presumably t a k e s y e a r s and 
p e r h aps a l i f e t i m e t o d e v e l o p . The d o c t o r s t a t e d t h a t i t was 
c e r t a i n l y p o s s i b l e t h a t c l a i m a n t ' s work a c t i v i t y , s t r e s s and 
t e r m i n a t i o n were a c o n t r i b u t i n g f a c t o r t o h i s m y o c a r d i a l 
i n f a r c t i o n . Dr. Connor i d e n t i f i e d o t h e r r i s k f a c t o r s a s b e i n g 
c l a i m a n t ' s smoking, f a m i l y h i s t o r y , l i p i d a b n o r m a l i t i e s , l a c k of 
e x e r c i s e , h y p e r t e n s i o n and o b e s i t y . Dr. Connor s a i d he was u n a b l e 
t o s t a t e an o p i n i o n about the r e l a t i v e c o n t r i b u t i o n o f c l a i m a n t ' s 
work a c t i v i t y and s t r e s s v e r s u s t h e s e o t h e r r i s k f a c t o r s . 

Dr. K l o s t e r examined c l a i m a n t and t e s t i f i e d a t t h e h e a r i n g . 
Dr. K l o s t e r s t a t e d t h a t c l a i m a n t s u f f e r e d from u n d e r l y i n g and 
p r e e x i s t i n g c o r o n a r y a r t e r y d i s e a s e . He f e l t t h e d i s e a s e was not 
c a u s e d by t h e s t r e s s o f c l a i m a n t ' s work a c t i v i t y . However, Dr. 
K l o s t e r opined t h a t c l a i m a n t ' s t e r m i n a t i o n , h i s b r o o d i n g o v e r t h e 
manner i n which i t was h a n d l e d , h i s a n x i e t y about f u t u r e 
employment and h i s a p p r e h e n s i o n r e g a r d i n g the t r a d e show a l l 
c o n t r i b u t e d t o c l a i m a n t ' s m y o c a r d i a l i n f a r c t i o n . Dr. K l o s t e r 
t e s t i f i e d : " I t h i n k t h e r e i s a r e a s o n a b l e p r o b a b i l i t y t h a t [ t h e 
i n f a r c t i o n ] would not have o c c u r r e d on t h a t day i f he hadn't been 
under the s t r e s s he was going t o the t r a d e show." 

Dr. Toren, a c a r d i o l o g i s t , r e v i e w e d c l a i m a n t ' s f i l e and 
i s s u e d h i s r e p o r t . Dr. Toren d i s a g r e e d w i t h Dr. K l o s t e r ' s 
"prolonged a n g i n a " t h e o r y . Dr. Toren opined t h a t c l a i m a n t ' s 
m y o c a r d i a l i n f a r c t i o n was t h e r e s u l t o f a n a t u r a l p r o g r e s s i o n of 
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h i s c o r o n a r y a r t e r y d i s e a s e and t h a t s t r e s s r e l a t e d t o h i s j o b and 
f i r i n g d i d not p l a y a c o n t r i b u t i n g r o l e . 

Dr. Toren c i t e d a number of o b j e c t i v e f i n d i n g s a s s u p p o r t f o r 
h i s o p i n i o n . The c o r o n a r y angiogram a d m i n i s t e r e d p r i o r t o 
c l a i m a n t ' s s u r g e r y demonstrated a complete o c c l u s i o n of t h e r i g h t 
c o r o n a r y a r t e r y . T h i s a r t e r y p r o v i d e s t h e b l o o d s u p p l y t o t h e 
i n f e r i o r w a l l of t h e h e a r t ; v i s u a l i n s p e c t i o n a t the time o f 
c l a i m a n t ' s s u r g e r y r e v e a l e d t h i s t o be t h e l o c a t i o n o f c l a i m a n t ' s 
i n f a r c t i o n . Dr. Toren opined t h a t , w i t h o u t q u e s t i o n , t h e c l o s u r e 
of t h e r i g h t c o r o n a r y a r t e r y was the c a u s e of the m y o c a r d i a l 
i n f a r c t i o n . Dr. Toren f u r t h e r c o n c l u d e d t h a t no form o f s t r e s s or 
e x e r t i o n would r e a s o n a b l y be e x p e c t e d to c o n t r i b u t e t o t h e c l o s u r e 
of a c o r o n a r y a r t e r y . 

Dr. Toren e x p l a i n e d t h a t p r o l o n g e d a n g i n a e p i s o d e s a r e r a r e , 
a r e a s s o c i a t e d w i t h a s u b t o t a l c l o s u r e of a c o r o n a r y a r t e r y and 
c o u l d not, i n t h e d o c t o r ' s o p i n i o n , l e a d t o an i n f a r c t i o n . Dr. 
Toren noted t h a t c l a i m a n t ' s a r t e r y was s u b s e q u e n t l y found t o be 
c o m p l e t e l y c l o s e d , which when a s s o c i a t e d w i t h a h e a r t a t t a c k , i s 
known t o be c a u s e d by c o r o n a r y t h r o m b o s i s . A t h r o m b o s i s , 
a c c o r d i n g t o Dr. Toren, i s not something t h a t p a t i e n t s c a n b r i n g 
on by t h e i r a c t i o n s or by the c i r c u m s t a n c e s of t h e i r l i f e . There 
i s no known s e t of c i r c u m s t a n c e s which can c a u s e t h e development 
of t h e t h r o m b o s i s or o c c l u s i o n . 

The R e f e r e e found the c l a i m compensable. He r e a s o n e d t h a t 
Dr. K l o s t e r had a d v a n t a g e s over Dr. Toren b e c a u s e Dr. K l o s t e r had 
t h e o p p o r t u n i t y t o examine c l a i m a n t and b e c a u s e Dr. K l o s t e r 
t e s t i f i e d a t the h e a r i n g . 

We d i s a g r e e w i t h the R e f e r e e ' s c o n c l u s i o n . We w i l l assume 
f o r s ake of d i s c u s s i o n t h a t t h e i n f a r c t i o n p r o b a b l y o c c u r r e d i n 
l a t e August, w h i l e c l a i m a n t was s t i l l employed. We w i l l assume 
f o r s a k e of d i s c u s s i o n t h a t a h e a r t a t t a c k a s s o c i a t e d w i t h a 
worker b e i n g u p s e t o v e r b e i n g d i s c h a r g e d i s a s compensable a s a 
p s y c h i a t r i c i l l n e s s a s s o c i a t e d w i t h a worker b e i n g u p s e t o v e r 
b e i n g d i s c h a r g e d . See Elwood v. S A I F , 67 Or App 134 ( 1 9 8 4 ) . 

N e v e r t h e l e s s , t h e r e i s a s e r i o u s c o n f l i c t i n t h e m e d i c a l 
o p i n i o n s i n t h i s r e c o r d c o n c e r n i n g the p o s s i b l e c a u s a l c o n n e c t i o n 
between c l a i m a n t ' s work (and t e r m i n a t i o n o f work) s t r e s s and h i s 
m y o c a r d i a l i n f a r c t i o n . U n l i k e the R e f e r e e , on de novo r e v i e w we 
a r e u n a b l e to c o n c l u d e t h a t Dr. K l o s t e r ' s o p i n i o n i s t h e most 
p e r s u a s i v e i n the f a c e of Dr. Toren's c o n t r a r y o p i n i o n which i s 
s u p p o r t e d by t h e angiogram r e s u l t s , a Swedish s t u d y and by v i s u a l 
e x a m i n a t i o n of the o c c l u d e d c o r o n a r y a r t e r y a t the time of b y p a s s 
s u r g e r y . Moreover, a l l d o c t o r s i n v o l v e d seem t o a g r e e t h a t 
c l a i m a n t had a l a r g e number of n o n v o c a t i o n a l r i s k f a c t o r s which 
c o u l d have c o n t r i b u t e d t o h i s i n f a r c t i o n . F i n a l l y , a l t h o u g h we 
t h i n k i t i s e n t i t l e d t o r e l a t i v e l y l i t t l e w e ight, we note t h a t t h e 
o t h e r s p e c i a l i s t s i n v o l v e d , i n c l u d i n g c l a i m a n t ' s t r e a t i n g d o c t o r s , 
acknowledged the d i f f i c u l t y i n e s t a b l i s h i n g a c a u s a l r e l a t i o n s h i p 
between c l a i m a n t ' s i n f a r c t i o n and h i s j o b s t r e s s . 

F o r a l l of t h e s e r e a s o n s , we a r e not p e r s u a d e d t h a t c l a i m a n t 
h a s p r o v e n a m a t e r i a l l y c a u s a l c o n n e c t i o n between h i s work 
a c t i v i t i e s and h i s m y o c a r d i a l i n f a r c t i o n . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 7, 1983 i s r e v e r s e d . The S A I F 
C o r p o r a t i o n ' s d e n i a l d a t e d December 3, 1981 i s r e i n s t a t e d and 
a f f i r m e d . 

ANTON F. MORTENSEN, C l a i m a n t WCB 82-11538 
D o b l i e & McSwain, C l a i m a n t ' s A t t o r n e y s A u g u s t 20, 1984 
M i l l e r , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 
Reviewed by Board Members F e r r i s and L e w i s . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w of R e f e r e e 
Gemmell's o r d e r which awarded c l a i m a n t permanent t o t a l d i s a b i l i t y 
i n l i e u of t h e 80° f o r 25% u n s c h e d u l e d d i s a b i l i t y p r e v i o u s l y 
awarded by D e t e r m i n a t i o n Order. The employer co n t e n d s t h a t 
c l a i m a n t i s not perma n e n t l y t o t a l l y d i s a b l e d . 

The Board a g r e e s w i t h t h e employer and r e v e r s e s . 

We make the f o l l o w i n g f i n d i n g s of f a c t . C l a i m a n t was 
compensably i n j u r e d i n December 1979 w h i l e working a s a m a c h i n i s t 
f o r t h e employer s c h o o l d i s t r i c t . As a r e s u l t c l a i m a n t s u f f e r e d a 
c o m p r e s s i o n f r a c t u r e of T-12 and e v e n t u a l l y had a s p i n a l f u s i o n 
w i t h i n s e r t i o n of Luque rods from T-9 to L - 2 . I n June 1983 
c l a i m a n t ' s t r e a t i n g d o c t o r , Dr. C a r r , s t a t e d t h a t c l a i m a n t c o u l d 
r e t u r n t o some k i n d of work, p r o v i d i n g i t was e x t r e m e l y l i g h t and 
gear e d t o h i s l i m i t a t i o n s . Dr. C a r r l i m i t e d c l a i m a n t t o s i t t i n g 
one hour a t a time, s t a n d i n g one hour a t a time, w a l k i n g o n e - h a l f 
hour a t a time, t o t a l s i t t i n g f o u r h o u r s i n an e i g h t hour day, 
t o t a l s t a n d i n g f o u r h o u r s i n an e i g h t hour day, and w a l k i n g two 
h o u r s i n an e i g h t hour day. C l a i m a n t i s not t o l i f t o v e r 20 
pounds, to c r o u c h , k n e e l , c r a w l , or c l i m b , and o n l y o c c a s i o n a l l y 
to bend, t w i s t , walk on uneven ground or c l i m b s t a i r s . 

The O r t h o p a e d i c C o n s u l t a n t s examined c l a i m a n t i n June 1983 
and d i a g n o s e d : ( 1 ) c o m p r e s s i o n f r a c t u r e , T-12; (2) p o s t o p e r a t i v e 
s p i n a l f u s i o n , L-2 t o T-9, w i t h Luque rods and w i r e ; ( 3 ) 
r a d i c u l i t i s , l e f t t h o r a c i c ; and (4) c h r o n i c d e g e n e r a t i v e j o i n t 
d i s e a s e , L-4 t o S - l . The p a n e l r a t e d c l a i m a n t ' s impairment i n t h e 
t h o r a c i c and lumbar s p i n e due t o t h i s i n j u r y t o be m i l d l y 
moderate. I n a d d i t i o n , t h e p a n e l s t a t e d t h a t c l a i m a n t i s n o t 
c a p a b l e o f p e r f o r m i n g h i s p r e v i o u s employment or any o c c u p a t i o n 
r e q u i r i n g p h y s i c a l a c t i v i t y of any magnitude, but t h a t c l a i m a n t i s 
c a p a b l e of working i n t h e l i g h t t o s e d e n t a r y c a t e g o r y . 

C l a i m a n t s u f f e r s p a i n i n t he l e f t s h o u l d e r , l e f t r i b cage 
and around t o h i s c h e s t . He a l s o h a s low back and l e g p a i n and he 
no l o n g e r h u n t s , f i s h e s , dances or bowls. Furthermore, c l a i m a n t 
i s 45 y e a r s o l d , h a s a h i g h s c h o o l e d u c a t i o n and h a s work 
e x p e r i e n c e as a r e s e r v e deputy s h e r i f f i n a d d i t i o n t o h i s 
m a c h i n i s t e x p e r i e n c e . C l a i m a n t a l s o h a s s i g n i f i c a n t e x p e r i e n c e i n 
the l a b o r movement, i n c l u d i n g h o l d i n g p o s i t i o n s a s shop s t e w a r d , 
c h airman of shop s t e w a r d s , and d e l e g a t e t o d i s t r i c t and n a t i o n a l 
c o n v e n t i o n s . I n a d d i t i o n , c l a i m a n t h a s t y p i n g and bookkeeping 
s k i l l s . I n t e l l i g e n c e t e s t i n g r e v e a l e d t h a t c l a i m a n t h a s a f u l l 
s c a l e I.Q. of 125, which i s t h e 95th p e r c e n t i l e and r a t e d a s 
s u p e r i o r . V o c a t i o n a l r e p o r t s a l s o p o r t r a y c l a i m a n t a s e x t r e m e l y 
a f f a b l e , e a s y mannered, a b l e t o c o n v e r s e a t any l e v e l , and a s 
g e n e r a l l y g i v i n g a good i m p r e s s i o n of h i m s e l f . 
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C l a i m a n t ' s v o c a t i o n a l c o u n s e l o r , L i n d a H i l l , t e s t i f i e d t h a t 
s h e was a r r a n g i n g f o r a t r a i n i n g program f o r c l a i m a n t i n 
d i s p a t c h i n g w i t h the Oregon S t a t e P o l i c e , but t h e program was not 
y e t approved. Dr. C a r r had r e v i e w e d t h e p h y s i c a l r e q u i r e m e n t s and 
had approved c l a i m a n t working a s a d i s p a t c h e r , which would a l l o w 
c l a i m a n t t o s i t or s t a n d a s he c h o o s e s . Ms. H i l l s t a t e d t h a t 
c l a i m a n t was not employable as a d i s p a t c h e r w i t h o u t s p e c i f i c 
t r a i n i n g and t h a t he was not employable i n a c o m p e t i t i v e j o b 
w i t h o u t r e t r a i n i n g . At o t h e r t i m e s d u r i n g h e r t e s t i m o n y , however, 
Ms. H i l l s t a t e d t h a t c l a i m a n t h a s s k i l l s and a p t i t u d e s t o do some 
k i n d of work and t h a t c l a i m a n t was b r i g h t enough t o do m e n t a l l y 
whatever he wants. 

A f t e r h i s i n j u r y but b e f o r e h i s s u r g e r y , c l a i m a n t r e t u r n e d t o 
l i g h t duty w i t h the employer s c h o o l d i s t r i c t , which employs about 
7000 employes. The l i g h t duty p o s i t i o n s h e l d by c l a i m a n t i n c l u d e d 
work i n s e c u r i t y m o n i t o r i n g TV s c r e e n s , p u b l i c r e l a t i o n s , and 
s a f e t y i n s p e c t i o n . Prolonged s i t t i n g and t y p i n g a t a desk c a u s e d 
c l a i m a n t i n c r e a s e d back p a i n . C l a i m a n t a t t e m p t e d t o r e t u r n t o the 
s c h o o l d i s t r i c t a f t e r h i s s u r g e r y but the d i s t r i c t was not a b l e t o 
p l a c e c l a i m a n t i n a p o s i t i o n w i t h i n h i s p h y s i c a l c a p a b i l i t i e s . 
The r e c o r d does not i n d i c a t e t h a t t h e d i s t r i c t had no j o b s t h a t 
c l a i m a n t c o u l d perform, but r a t h e r , t h a t the d i s t r i c t had no j o b s 
open and a v a i l a b l e t h a t c l a i m a n t c o u l d p e r f o r m . E x c e p t f o r the 
p r o l o n g e d s i t t i n g a t one j o b , c l a i m a n t d i d not c l a i m t o be u n a b le 
t o p e r f orm t h e o t h e r l i g h t duty s c h o o l d i s t r i c t j o b s he had 
p r e v i o u s l y h e l d . 

C l a i m a n t has a p p l i e d f o r o t h e r j o b s s i n c e b e i n g r e l e a s e d f o r 
l i g h t duty, i n c l u d i n g p o s i t i o n s a s a union b u s i n e s s r e p r e s e n t a t i v e 
and as a maintenance s u p e r v i s o r . Although c l a i m a n t was not chosen 
f o r t h o s e p o s i t i o n s , the r e c o r d c o n t a i n s no e v i d e n c e t h a t c l a i m a n t 
was not a b l e , p h y s i c a l l y and m e n t a l l y , t o p e r f o rm t h o s e j o b s . 
C l a i m a n t a l s o t e s t i f i e d t h a t he b e l i e v e d he c o u l d p e r f o r m t o o l 
s a l e s work, b u t d i d not have the f i n a n c i a l r e s o u r c e s t o g e t i n t o 
t h a t b u s i n e s s i n d e p e n d e n t l y . 

C o n s i d e r i n g c l a i m a n t ' s mental c a p a c i t y , work e x p e r i e n c e and 
t h e j o b s he has a ttempted to o b t a i n , we cannot a g r e e w i t h t h e 
R e f e r e e ' s f i n d i n g t h a t c l a i m a n t has no t r a n s f e r a b l e s k i l l s . We 
a l s o cannot a c c e p t Ms. H i l l ' s t e s t i m o n y t h a t c l a i m a n t i s not 
c o m p e t i t i v e l y employable w i t h o u t r e t r a i n i n g , i n l i g h t o f t h e 
r e m a inder of h e r t e s t i m o n y and t h e o t h e r e v i d e n c e t h a t s u g g e s t s 
o t h e r w i s e . We do not have t o d e c i d e whether the t r a i n i n g f o r the 
d i s p a t c h e r j o b i s more tha n j u s t " l e a r n i n g t h e r o p e s " o f a new 
j o b , as we a r e c o n v i n c e d t h a t c l a i m a n t i s a b l e t o p e r f o r m o t h e r 
j o b s w i t h o u t r e t r a i n i n g . Although c l a i m a n t ' s impairment i s 
c e r t a i n l y s i g n i f i c a n t , he i s not p e r m a n e n t l y t o t a l l y d i s a b l e d from 
a m e d i c a l s t a n d p o i n t . F u r thermore, he i s f o r t u n a t e t o be of a 
r e l a t i v e l y young age and t o have a h i g h i n t e l l i g e n c e l e v e l and 
v a r i o u s work s k i l l s t h a t he can use i n s e d e n t a r y j o b s . 

T h e r e f o r e , we f i n d t h a t c l a i m a n t i s not i n c a p a b l e o f 
" r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n , " 
ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) , and t h u s i s not p e r m a n e n t l y t o t a l l y d i s a b l e d . 
We f i n d , however, t h a t c l a i m a n t i s e n t i t l e d t o a permanent 
d i s a b i l i t y award g r e a t e r t h a n t h e 25% awarded by D e t e r m i n a t i o n 
O r d e r . C o n s i d e r i n g c l a i m a n t ' s impairment, i n c l u d i n g d i s a b l i n g 
p a i n , h i s age, e d u c a t i o n , work e x p e r i e n c e , a d a p t a b i l i t y , mental 
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c a p a c i t y and o t h e r r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s , and 
comparing t h i s c a s e w i t h o t h e r s i m i l a r c a s e s , we f i n d t h a t 
c l a i m a n t i s e n t i t l e d t o an award o f 70% u n s c h e d u l e d permanent 
p a r t i a l d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 12, 1983 i s r e v e r s e d . 
C l a i m a n t i s awarded 224° f o r 70% u n s c h e d u l e d permanent d i s a b i l i t y , 
i n l i e u of a l l p r i o r awards. 

CHARLIE W. OWEN, D e c e a s e d WCB 82-11633 
P o z z i , e t a l . , A t t o r n e y s A u g u s t 20, 1984 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on Revi e w 
Reviewed by Board Members Barnes and F e r r i s . 

The d e c e a s e d worker's widow ( h e r e i n a f t e r " c l a i m a n t " ) r e q u e s t s 
r e v i e w of R e f e r e e F o s t e r ' s o r d e r which c o n c l u d e d t h a t t h e Workers' 
Compensation Act does not p r o v i d e f o r a c l a i m such a s c l a i m a n t 
h e r e a s s e r t s — t h a t she s h o u l d r e c e i v e d e a t h b e n e f i t s b a s e d on 
p r o o f i n t h i s p r o c e e d i n g t h a t the d e c e a s e d worker, who had been 
found t o be p a r t i a l l y d i s a b l e d b e f o r e h i s d e a t h , was t o t a l l y 
d i s a b l e d a t the time of h i s d e a t h . A l t e r n a t i v e l y , on t h e m e r i t s , 
the R e f e r e e a l s o c o n c l u d e d t h a t the d e c e a s e d worker was not 
t o t a l l y d i s a b l e d a t the time of h i s d e a t h ; c l a i m a n t a l s o 
c h a l l e n g e s t h i s f i n d i n g on r e v i e w . 

The p r i n c i p a l i s s u e s r a i s e d i n v o l v e i n t e r p r e t a t i o n and 
a p p l i c a t i o n of ORS 656.208. As h e r e r e l e v a n t , t h a t s t a t u t e 
p r o v i d e s t h a t i f an " i n j u r e d worker d i e s d u r i n g the p e r i o d of 
permanent t o t a l d i s a b i l i t y , whatever the c a u s e of d e a t h , " t h e n t h e 
w o r k e r ' s s u r v i v i n g spouse s h a l l r e c e i v e b e n e f i t s " i n the same 
manner and i n the same amounts as p r o v i d e d i n ORS 656.204." I n 
t u r n , ORS 656.204 p r o v i d e s f o r s u r v i v o r ' s b e n e f i t s when a d e a t h 
r e s u l t s from an i n d u s t r i a l i n j u r y . Thus, the b e n e f i t s a v a i l a b l e 
under t h e s e two s t a t u t e s a r e the same, but t h e e n t i t l e m e n t 
s t a n d a r d s a r e d i f f e r e n t . ORS 656.204 a p p l i e s when d e a t h i s c a u s e d 
by an i n d u s t r i a l i n j u r y or o c c u p a t i o n a l d i s e a s e . ORS 656.208 
a p p l i e s r e g a r d l e s s of t h e c a u s e of d e a t h , but o n l y i f "the i n j u r e d 
worker d i e s d u r i n g the p e r i o d of permanent t o t a l d i s a b i l i t y . " 

T h e r e a r e two p o s s i b l e i n t e r p r e t a t i o n s of t h i s s t a t u t o r y 
l a n g u a g e . F i r s t , i t c o u l d a p p l y when the i n j u r e d worker, w h i l e he 
was s t i l l a l i v e , was g r a n t e d an award f o r permanent t o t a l 
d i s a b i l i t y . B a s i c a l l y , the R e f e r e e so i n t e r p r e t e d ORS 656.208. 
Or t h a t s t a t u t e c o u l d c r e a t e a r i g h t of e v e r y s u r v i v i n g spouse of 
e v e r y i n j u r e d worker — meaning hundreds of thousands of p o t e n t i a l 
c l a i m a n t s — t o r e q u e s t a h e a r i n g on the q u e s t i o n o f whether t h e 
worker was t o t a l l y d i s a b l e d a t the time of d e a t h . C l a i m a n t a r g u e s 
f o r t h i s l a t t e r i n t e r p r e t a t i o n . 

The d e c e a s e d worker s u s t a i n e d a compensable back i n j u r y i n 
November of 1967. The c l a i m was c l o s e d , reopened and r e c l o s e d 
s e v e r a l t i m e s over the y e a r s , r e s u l t i n g i n a s e r i e s o f 
D e t e r m i n a t i o n O r d e r s and an Own Motion Order which g r a n t e d t h e 
d e c e a s e d worker a t o t a l award of 35% u n s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y . The worker d i e d i n September 1982 from c a u s e s 
u n r e l a t e d t o h i s 1967 i n d u s t r i a l i n j u r y . I n s h o r t , the d e c e a s e d 
worker had n e v e r been found t o be t o t a l l y d i s a b l e d b e f o r e h i s 
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d e a t h b u t , i n s t e a d , had been found s e v e r a l t i m e s t o be p a r t i a l l y 
d i s a b l e d ; n e v e r t h e l e s s , c l a i m a n t now s e e k s i n t h i s p r o c e e d i n g t o 
e s t a b l i s h t h a t t h e worker was t o t a l l y d i s a b l e d when he d i e d , i . e . , 
t h a t he d i e d " d u r i n g t h e p e r i o d of t o t a l d i s a b i l i t y " w i t h i n t h e 
meaning of ORS 656.208. 

We do not i n t e r p r e t the s t a t u t e as c o n t e m p l a t i n g o r 
a u t h o r i z i n g t h i s k i n d of c l a i m . We b e l i e v e t h a t ORS 656.208 i s 
o n l y a p p l i c a b l e when an i n j u r e d worker h a s , p r i o r t o h i s or h e r 
de a t h , been found t o be t o t a l l y d i s a b l e d . The r e f e r e n c e t o d e a t h 
" d u r i n g t h e p e r i o d of t o t a l d i s a b i l i t y " h a s been i n ORS 656.208 
f o r more tha n 30 y e a r s and, over a l l t h o s e y e a r s , i t h a s n e v e r 
been p r e v i o u s l y s u g g e s t e d t h a t t h e l e g i s l a t u r e i n t e n d e d t h i s 
language t o a u t h o r i z e e v e r y s u r v i v i n g spouse of e v e r y i n j u r e d 
worker who r e c e i v e d a p a r t i a l d i s a b i l i t y award w h i l e l i v i n g t o 
c l a i m d e a t h b e n e f i t s because t h e worker was r e a l l y t o t a l l y 
d i s a b l e d a t the time of d e a t h . 

F u r t h e r i n d i c a t i o n of the l a c k of any s u c h l e g i s l a t i v e i n t e n t 
comes from a somewhat r e l a t e d s t a t u t e , ORS 656.218, which p e r m i t s 
t h e s u r v i v o r s of a d e c e a s e d worker t o i n i t i a t e or c o n t i n u e 
l i t i g a t i o n r e g a r d i n g the e x t e n t of t he wor k e r ' s d i s a b i l i t y i f no 
f i n a l d e c i s i o n on t h a t q u e s t i o n was r e n d e r e d b e f o r e t h e w o r k e r ' s 
d e a t h . I f ORS 656.208 were i n t e r p r e t e d t o p e r m i t e v e r y s u r v i v i n g 
spouse of e v e r y p a r t i a l l y d i s a b l e d worker t o l i t i g a t e t h e q u e s t i o n 
of t o t a l d i s a b i l i t y a f t e r d e ath, t h e n t h e conc e p t i n ORS 656.218, 
i . e . , c o n t i n u e d l i t i g a t i o n a f t e r d e a t h if t h e r e were no f i n a l 
d e c i s i o n b e f o r e d e a t h , i s r e n d e r e d m e a n i n g l e s s . 

C l a i m a n t ' s arguments i n t h i s c a s e do not s u g g e s t any r e a s o n s 
t o b e l i e v e the l e g i s l a t u r e i n t e n d e d to c r e a t e the r i g h t t o a s s e r t 
t h i s k i n d of c l a i m . I n s t e a d , c l a i m a n t ' s arguments a r e b u i l t on an 
a s s o r t m e n t of p h r a s e s and c l a u s e s from a p p e l l a t e c o u r t d e c i s i o n s , 
none of which a r e d i r e c t l y r e l e v a n t t o i n t e r p r e t a t i o n of ORS 
656.208. 

C l a i m a n t a r g u e s t h a t h e r c l a i m i s an "independent r i g h t of 
a c t i o n " which d i d not a r i s e u n t i l h e r husband's d e a t h , c i t i n g 
M i k o l i c h v. SIAC, 212 Or 36 ( 1 9 5 7 ) , and Fossum v. S A I F , 289 Or 787 
(1980)". We doubt t h a t M i k o l i c h h a s much c o n t i n u i n g v i t a l i t y ; t h a t 
c a s e was co n c e r n e d w i t h t h e p r o c e d u r a l i s s u e s now a d d r e s s e d i n ORS 
656.218, but was d e c i d e d b e f o r e ORS 656.218 was e n a c t e d . I t would 
appear t h a t t h e newer s t a t u t e r a t h e r t h a n t h e o l d e r c a s e law i s 
now c o n t r o l l i n g . See B r a d l e y v. S A I F , 38 Or App 559 ( 1 9 7 9 ) . 
Moreover, i t begs t h e q u e s t i o n t o f o c u s on t h e "dependence" o r 
"independence" o f a c a u s e of a c t i o n when t h e q u e s t i o n b e f o r e us i s 
whether t h e l e g i s l a t u r e i n t e n d e d t o c r e a t e any c a u s e o f a c t i o n . 

I n Fossum the worker d i e d of an o c c u p a t i o n a l d i s e a s e , b ut 
c o u l d not have a s s e r t e d a c l a i m h i m s e l f b e f o r e h i s d e a t h b e c a u s e 
h i s c l a i m would have been b a r r e d by the s t a t u t e of l i m i t a t i o n s . 
H i s widow f i l e d a c l a i m . The c o u r t h e l d t h a t t h e r i g h t o f a 
s u r v i v i n g spouse i s independent from t h e r i g h t of t h e d e c e a s e d 
spouse, and t h a t t h e s t a t u t e o f l i m i t a t i o n s d i d not a p p l y t o t he 
c l a i m o f t h e s u r v i v i n g spouse, who a c q u i r e s a new r i g h t under ORS 
656.204 a t the time of a dea t h due t o an o c c u p a t i o n a l d i s e a s e . 
Fossum i s o b v i o u s l y d i s t i n g u i s h a b l e b e c a u s e t h e r e i s no c o n t e n t i o n 
h e r e t h a t t h e worker d i e d a s a r e s u l t of an i n d u s t r i a l i n j u r y or 
an o c c u p a t i o n a l d i s e a s e , and t h u s no r i g h t s a r e h e r e c l a i m e d under 
ORS 656.204. More i m p o r t a n t l y , and t o r e p e a t , t o s a y t h a t a 
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s u r v i v i n g s p o u s e ' s r i g h t s under one s t a t u t e (ORS 656.204) a r e 
"independent" sheds v e r y l i t t l e l i g h t on t he scope o f a s u r v i v i n g 
s p o u s e ' s r i g h t s under a d i f f e r e n t s t a t u t e (ORS 6 5 6 . 2 0 8 ) . 

The c a s e t h a t a p p e a r s most r e l e v a n t t o us i s Mayes v. B o i s e 
Cascade Corp., 46 Or App 333 ( 1 9 8 0 ) . Mayes seems t o b r e a k a l l 
p o s s i b l e c a s e s of t h i s g e n e r a l t y p e down i n t o t h r e e c a t e g o r i e s : 

(1) C a s e s i n which t h e r e has been no f i n a l d e t e r m i n a t i o n of 
the e x t e n t of t h e d e c e a s e d worker's d i s a b i l i t y d u r i n g h i s or h e r 
l i f e t i m e . I n t h e s e c a s e s , ORS 656.218 p e r m i t s t h e w o r k e r ' s 
s u r v i v o r s to p u r s u e the e x t e n t - o f - d i s a b i l i t y i s s u e . 

(2) C a s e s i n which t h e r e was a f i n a l d e t e r m i n a t i o n d u r i n g 
the w o rker's l i f e t i m e t h a t the worker was t o t a l l y d i s a b l e d . Mayes 
h o l d s t h a t i n t h e s e c a s e s the worker's s u r v i v o r s r e c e i v e b e n e f i t s 
p u r s u a n t t o ORS 656.208 w i t h o u t the need t o prove t h a t t h e worker 
remained t o t a l l y d i s a b l e d a t the time of d e a t h ; a t l e a s t t o t h i s 
e x t e n t , i t would seem t h a t the s u r v i v o r s ' ORS 656.208 r i g h t s a r e 
more d e r i v a t i v e than independent. 

(3) C a s e s i n which t h e r e was a f i n a l d e t e r m i n a t i o n d u r i n g 
the w o rker's l i f e t i m e t h a t the worker was not t o t a l l y d i s a b l e d , 
but was o n l y p a r t i a l l y d i s a b l e d . T h i s c a s e f a l l s i n t o t h i s 
c a t e g o r y . Mayes i s the l e a s t c l e a r on the q u e s t i o n of what 
happens t o c a s e s i n t h i s c a t e g o r y , w i t h s t a t e m e n t s l i k e "a widow 
may . . . p o s s i b l y ' r e l i t i g a t e ' the e x t e n t of a d e c e a s e d w o r k e r ' s 
d i s a b i l i t y a t the time of h i s d e a t h i n a t t e m p t i n g t o o b t a i n 
b e n e f i t s under ORS 656.208." 46 Or App a t 340. D e s p i t e t h i s l a c k 
of c l a r i t y , however, we c o n c l u d e t h a t t h e t h r u s t of Mayes i s 
i n c o n s i s t e n t w i t h p e r m i t t i n g such " r e l i t i g a t i o n . " Mayes i s c l e a r 
i n h o l d i n g t h a t t h e s u r v i v o r s g e t the b e n e f i t of a p r i o r 
d e t e r m i n a t i o n t h a t the worker was t o t a l l y d i s a b l e d , and need not 
r e l i t i g a t e t h i s i s s u e i n o r d e r t o o b t a i n b e n e f i t s p u r s u a n t t o ORS 
656.208. I t thus seems r e a s o n a b l e t h a t the s u r v i v o r s s h o u l d a l s o 
b ear the burden of a p r i o r f i n a l d e t e r m i n a t i o n t h a t t h e worker was 
not t o t a l l y d i s a b l e d , and not be a b l e t o r e l i t i g a t e t h i s i s s u e . 

Fo r a l l of t h e s e r e a s o n s , we c o n c l u d e t h a t when t h e r e h a s 
been a f i n a l d e t e r m i n a t i o n d u r i n g a worker's l i f e t i m e t h a t t h e 
worker i s p a r t i a l l y , not t o t a l l y d i s a b l e d , and when none o f t h e 
p r o c e d u r e s s p e l l e d out i n ORS 656.218 a r e a v a i l a b l e t o t he 
worker's s u r v i v o r s when he or she d i e s , ORS 656.208 does not 
c r e a t e a r i g h t i n the s u r v i v o r s t o attempt t o e s t a b l i s h t h a t t h e 
worker was t o t a l l y d i s a b l e d a t the time of d e a t h . 

C l a i m a n t r a i s e s a n o t h e r i s s u e r e g a r d i n g i n t e r i m c o mpensation, 
p e n a l t i e s and a t t o r n e y f e e s . The r e l e v a n t f a c t s a r e p o o r l y 
d e v e l o p e d i n the r e c o r d . A p p a r e n t l y c l a i m a n t made a c l a i m f o r 
d e a t h b e n e f i t s i n September 1982, a l t h o u g h i t would be i m p o s s i b l e 
t o s a y when anyone knew or r e a s o n a b l y c o u l d have known t h a t t h e 
c l a i m was p r e d i c a t e d on c l a i m a n t ' s i n t e r p r e t a t i o n o f ORS 656.208. 
S A I F d e n i e d the c l a i m on J a n u a r y 10, 1983. However, s u b s e q u e n t 
l e t t e r s from S A I F t o c l a i m a n t d a t e d J a n u a r y 18, 1983 and F e b r u a r y 
17, 1983 s u g g e s t t h a t some form of b e n e f i t s were b e i n g p a i d . 
B e f o r e the w o r k e r ' s d e a t h , an Own Motion D e t e r m i n a t i o n , i s s u e d i n 
June 1982 i n c o n n e c t i o n w i t h the c o n t i n u e d p r o c e s s i n g o f t h e 
w o r k e r ' s 1967 i n j u r y c l a i m , had c r e a t e d an overpayment of 
$706.76. A p p a r e n t l y , a l t h o u g h we r e p e a t t h a t t h e r e c o r d i s f a r 
from c l e a r , S A I F s e t o f f (or a s s e r t e d a r i g h t t o s e t o f f ) t h i s p r i o r 
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overpayment a g a i n s t some form o f b e n e f i t s ( i n t e r i m c o m p e n s a t i o n ? ) 
i t p a i d t o c l a i m a n t . 

I n any e v e n t , c l a i m a n t ' s argument on t h i s p o i n t i s r e a s o n a b l y 
c l e a r : ( 1 ) t h a t she was e n t i t l e d to i n t e r i m compensation between 
t h e d a t e of h e r c l a i m i n September 1982 and the d a t e o f S A I F ' s 
d e n i a l i n J a n u a r y 1983; and ( 2 ) t h a t S A I F i s p r o h i b i t e d by F o r n e y 
v. Western S t a t e s Plywood, 66 Or App 155 ( 1 9 8 3 ) , from r e c o u p i n g 
i t s p r i o r overpayment by u n i l a t e r a l l y r e d u c i n g c l a i m a n t ' s i n t e r i m 
c o m p ensation. We a g r e e w i t h c l a i m a n t ' s second p o i n t . However, we 
d i s a g r e e w i t h c l a i m a n t ' s f i r s t p o i n t , which i s t h e f o u n d a t i o n o f 
c l a i m a n t ' s whole p o s i t i o n on t h i s i s s u e . 

T h e r e a r e v e r y few e x c e p t i o n s t o t h e dut y t o pay i n t e r i m 
c o m p e n s a t i o n . One e x c e p t i o n i s s t a t e d i n B e l l v. Hartman, 289 Or 
447 ( 1 9 8 0 ) . The q u e s t i o n i n t h a t c a s e was whether i n t e r i m 
compensation had t o be p a i d t o a c l a i m a n t who was found not t o 
have been an employe of any of the employers a g a i n s t whom he 
a s s e r t e d a l t e r n a t i v e c l a i m s . The Supreme Co u r t answered t h a t 
q u e s t i o n i n t h e n e g a t i v e , b a s e d on i t s c o n c l u s i o n " t h a t one who i s 
not a 'worker' w i t h i n t h e d e f i n i t i o n of ORS 656.005(31) [ s i n c e 
renumbered ORS 6 5 6 . 0 0 5 ( 2 8 ) ] a l s o i s not e n t i t l e d t o ' i n t e r i m ' 
compensation pending d e n i a l of h i s c l a i m under ORS 656.262." 289 
Or a t 452. 

We f i n d t h i s concept i s a l s o a p p l i c a b l e i n t h i s c a s e . 
I n t e r i m compensation d i d not have t o be p a i d t o t he c l a i m a n t i n 
B e l l b e c a u s e , a s a mat t e r of law, a p e r s o n who i s not an employe 
can have no p o s s i b l e c l a i m under ORS c h a p t e r 656. L i k e w i s e , i n 
t h i s c a s e , we have i n t e r p r e t e d ORS 656.208 t o p r o v i d e t h a t , a s a 
m a t t e r of law, t h i s c l a i m a n t h a s no r i g h t t o a s s e r t a c l a i m 
founded on t h a t s t a t u t e . For a l l of t he r e a s o n s s t a t e d i n B e l l , 
we do not t h i n k t h a t c l a i m a n t was e n t i t l e d t o i n t e r i m compensation 
i n t h e s e c i r c u m s t a n c e s . 

T h e r e f o r e , any payments t h a t S A I F made t o c l a i m a n t or h e r 
c h i l d r e n were g r a t u i t o u s and t he i s s u e of a s e t o f f , u n i l a t e r a l or 
o t h e r w i s e , i s i r r e l e v a n t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 7, 1983 i s a f f i r m e d . 

HOWARD R I C E , C l a i m a n t WCB 82-07181 
R i c h a r d Condon, C l a i m a n t ' s A t t o r n e y A u g u s t 20, 1984 
M i t c h e l l , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 
Reviewed by Board Members F e r r i s and L e w i s . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w of R e f e r e e 
Q u i l l i n a n ' s o r d e r which s e t a s i d e i t s August 3, 1982 d e n i a l of 
c l a i m a n t ' s o c c u p a t i o n a l s t r e s s c l a i m . The employer a r g u e s t h a t 
c l a i m a n t ' s e m o t i o n a l d i s a b i l i t y was not ca u s e d by w o r k - r e l a t e d 
s t r e s s b u t by an u n r e l a t e d endogenous d e p r e s s i o n . 

The Board a f f i r m s the o r d e r of t h e R e f e r e e w i t h t h e f o l l o w i n g 
comments. 

We make t h e f o l l o w i n g f i n d i n g s of f a c t . C l a i m a n t i s a 
5 6 - y e a r - o l d male who, a t the time of the e v e n t s l e a d i n g t o h i s 

-1219-



w o r k e r s ' compensation c l a i m , worked a s a foreman f o r t h e C i t y of 
Salem Water Department. I n 1978 s e v e r a l changes o c c u r r e d i n 
c l a i m a n t ' s j o b , i n c l u d i n g t h e h i r i n g of a new s u p e r i n t e n d e n t and a 
promotion f o r c l a i m a n t which r e s u l t e d i n new d u t i e s f o r him. 
T h e r e a f t e r , c l a i m a n t r e c e i v e d e v a l u a t i o n s t h a t were c r i t i c a l o f 
h i s j ob pe r f o r m a n c e . I n November 1978 c l a i m a n t was demoted and 
l a t e r was reprimanded and suspended f o r t h r e e days w i t h o u t pay. 
C l a i m a n t c e a s e d working i n A p r i l 1982 and i n September 1982 he was 
t e r m i n a t e d . During t h i s time, c l a i m a n t had no o f f - t h e - j o b 
s t r e s s o r s . 

I n t h e meantime, c l a i m a n t came under t h e c a r e of Dr. Maltby, 
p s y c h i a t r i s t . Dr. Maltby s t a t e d t h a t c l a i m a n t was s u f f e r i n g from 
r e a c t i v e d e p r e s s i o n or a d j u s t m e n t d i s o r d e r w i t h mixed e m o t i o n a l 
f e a t u r e s r e l a t e d t o work s t r e s s . C l a i m a n t was seen once by Dr. 
P a r v a r e s h , who dia g n o s e d "endogenous d e p r e s s i o n , " w h i c h a r i s e s 
from p h y s i o l o g i c a l c a u s e s and which was u n r e l a t e d t o c l a i m a n t ' s 
work. 

The R e f e r e e s t a t e d t h a t whether c l a i m a n t ' s p e r c e p t i o n of t he 
e v e n t s was w e l l - f o u n d e d i s i r r e l e v a n t . The R e f e r e e r e l i e d on 
McGarrah v. SA I F , 59 Or App 448 ( 1 9 8 2 ) , which p r o v i d e d t h a t a 
s t r e s s c l a i m c o u l d be found compensable i f a c l a i m a n t p e r c e i v e d 
t h a t some eve n t or e v e n t s o c c u r r e d d u r i n g t h e c o u r s e of employment 
which caus e d t h e s t r e s s r e l a t e d c o n d i t i o n , even i f t h o s e e v e n t s 
were not r e a l . S i n c e the d a t e of t h e R e f e r e e ' s o r d e r , however, 
the Supreme Court d e c i d e d McGarrah v. SAIF, 296 Or 145 ( 1 9 8 3 ) , 
which h e l d t h a t t h e s t r e s s c o n d i t i o n s must a c t u a l l y e x i s t on t h e 
job and t h a t t h o s e c o n d i t i o n s must be r e a l when viewed o b j e c t i v e l y . 

S u b s e q u e n t l y , the Court of A p p e a l s s t a t e d t h a t McGarrah p o s e s 
t h e f o l l o w i n g q u e s t i o n s : 

"1. What were the ' r e a l ' e v e n t s and 
c o n d i t i o n s of p l a i n t i f f ' s employment? 

"2. Were t h o s e r e a l e v e n t s and c o n d i t i o n s 
c a p a b l e of p r o d u c i n g s t r e s s when viewed 
' o b j e c t i v e l y , ' even though an a v e r a g e 
worker might not have respond [ s i c ] 
a d v e r s e l y t o them? 

"3. Did p l a i n t i f f s u f f e r a mental d i s o r d e r ? 

"4. Were the r e a l s t r e s s f u l e v e n t s and 
c o n d i t i o n s the 'major c o n t r i b u t i n g c a u s e ' 
of p l a i n t i f f ' s mental d i s o r d e r ? " Elwood v. 
SAIF, 67 Or App 134 ( 1 9 8 4 ) . 

We have r e v i e w e d the r e c o r d t o d e t e r m i n e whether t h e e v e n t s 
and c o n d i t i o n s d e s c r i b e d by c l a i m a n t were r e a l ; i f so, whether 
t h o s e r e a l e v e n t s and c o n d i t i o n s were c a p a b l e of p r o d u c i n g s t r e s s 
when viewed o b j e c t i v e l y ; whether c l a i m a n t s u f f e r e d a m e n t a l 
d i s o r d e r ; and whether t h e r e a l s t r e s s f u l e v e n t s and c o n d i t i o n s 
were the major c o n t r i b u t i n g c a u s e of c l a i m a n t ' s mental d i s o r d e r . 
McGarrah v. S A I F , 296 Or 145 ( 1 9 8 3 ) ; James v. S A I F , 290 Or 343 
( 1 9 8 1 ) ; S A I F v. Gy g i , 55 Or App 570 ( 1 9 8 2 ) . . 

We f i n d t h a t t h e e v e n t s and c o n d i t i o n s d e s c r i b e d by c l a i m a n t 
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a c t u a l l y happened and e x i s t e d , t h a t i s , t h e y were " r e a l . " 
F u r t h e r m o r e , we f i n d t h a t t h o s e e v e n t s and c o n d i t i o n s , when viewed 
o b j e c t i v e l y , were c a p a b l e of p r o d u c i n g s t r e s s . I n a d d i t i o n , we 
a r e p e r s u a d e d by Dr. Maltby's o p i n i o n and, t h e r e f o r e , we f i n d t h a t 
c l a i m a n t s u f f e r e d t h e mental d i s o r d e r d i a g n o s e d by Dr. Maltby and 
t h a t t h e major c o n t r i b u t i n g c a u s e of t h a t d i s o r d e r was t h e 
s t r e s s f u l o c c u p a t i o n a l e v e n t s and c o n d i t i o n s d e s c r i b e d by 
c l a i m a n t . A c c o r d i n g l y , we agree t h a t c l a i m a n t ' s p s y c h o l o g i c a l 
s t r e s s c l a i m i s compensable. 

ORDER 

The R e f e r e e ' s o r d e r dated August 5, 1983 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $600 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by the i n s u r e r . 

GERALD T. D I L L E Y , C l a i m a n t WCB 82-08775 
P e t e r Hansen, C l a i m a n t ' s A t t o r n e y A u g u s t 22, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 
Reviewed by Board Members Barnes and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of t h o s e p o r t i o n s of R e f e r e e Knapp's 
o r d e r which d e c l i n e d to award a p e n a l t y and a t t o r n e y f e e b a s e d on 
th e SAIF C o r p o r a t i o n ' s t e r m i n a t i o n of time l o s s b e n e f i t s f o l l o w i n g 
a v o c a t i o n a l r e h a b i l i t a t i o n program, and which o r d e r e d t h a t S A I F 
need not pay c l a i m a n t f u r t h e r time l o s s b e n e f i t s b e c a u s e he was 
r e l e a s e d t o work. 

C l a i m a n t ' s c l a i m f o r a June 1979 elbow i n j u r y h a s been 
c l o s e d , reopened and r e c l o s e d s e v e r a l t i m e s f o r m e d i c a l t r e a t m e n t 
and v a r i o u s v o c a t i o n a l r e h a b i l i t a t i o n e f f o r t s . I n September 1982 
w h i l e c l a i m a n t was i n a t r a i n i n g program and h i s c l a i m was t h u s i n 
open s t a t u s , he f r a c t u r e d the f o u r t h toe of h i s l e f t f o o t . Dr. 
N o a l l t r e a t e d t h e toe i n j u r y and al m o s t i m m e d i a t e l y r e l e a s e d 
c l a i m a n t t o r e t u r n t o work, a l t h o u g h t h e r e i s some a m b i g u i t y i n 
the r e c o r d about t h e a c t u a l r e l e a s e - t o - w o r k d a t e . C l a i m a n t ' s 
t r a i n i n g program was t e r m i n a t e d a t about t h a t same t i m e . 

There was some c o n f u s i o n i n the p r o c e s s i n g o f t h i s c l a i m 
between September 1982 and J a n u a r y 1983, but u l t i m a t e l y a 
D e t e r m i n a t i o n Order was i s s u e d toward t h e end of J a n u a r y . The 
R e f e r e e found t h a t t h i s D e t e r m i n a t i o n Order p r e m a t u r e l y c l o s e d 
c l a i m a n t ' s c l a i m b e c a u s e h i s toe c o n d i t i o n was not then m e d i c a l l y 
s t a t i o n a r y , and no i s s u e i s r a i s e d on r e v i e w c o n c e r n i n g t h a t 
f i n d i n g . (Nor i s t h e r e any c o n t e n t i o n t h a t c l a i m a n t ' s elbow, 
which was i n j u r e d i n 1979, was o t h e r than m e d i c a l l y s t a t i o n a r y i n 
1983.) 

The R e f e r e e awarded c l a i m a n t a d d i t i o n a l temporary t o t a l 
d i s a b i l i t y from December 16, 1982, when S A I F had stopped p a y i n g 
time l o s s , t o J a n u a r y 28, 1983, when the D e t e r m i n a t i o n Order was 
i s s u e d . Although no i s s u e i s s p e c i f i c a l l y r a i s e d on r e v i e w 
r e g a r d i n g t h i s award, we have t o mention some doubts about i t i n 
c o n n e c t i o n w i t h the p e n a l t y i s s u e . The R e f e r e e ' s award o f 
a d d i t i o n a l time l o s s a f t e r t e r m i n a t i o n of c l a i m a n t ' s t r a i n i n g 
program and b e f o r e the D e t e r m i n a t i o n Order was i s s u e d was bas e d on 
B i l l y J oe J o n e s , 34 Van N a t t a 655 ( 1 9 8 2 ) , 34 Van N a t t a 738 ( 1 9 8 2 ) , 
a f f ' d B o i s e Cascade Corp. v. J o n e s , 63 Or App 194 ( 1 9 8 3 ) . T r u e , 
J o n e s g e n e r a l l y r e q u i r e s t h a t temporary t o t a l d i s a b i l i t y be p a i d 
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f o l l o w i n g c o m p l e t i o n or t e r m i n a t i o n of a v o c a t i o n a l r e h a b i l i t a t i o n 
program u n t i l a D e t e r m i n a t i o n Order i s i s s u e d . But we do not 
i n t e r p r e t any of t h e d e c i s i o n s i n t h e J o n e s c a s e a s h a v i n g been 
i n t e n d e d t o d i s p l a c e a l l o t h e r a p p l i c a b l e r u l e s . One o t h e r 
a p p l i c a b l e r u l e i s t h a t b e n e f i t s f o r temporary t o t a l d i s a b i l i t y 
need not be p a i d t o a c l a i m a n t who has been r e l e a s e d f o r r e g u l a r 
work. I n o t h e r words, t h e g e n e r a l r u l e o f Jones ( t i m e l o s s s h o u l d 
be p a i d f o l l o w i n g a r e h a b i l i t a t i o n program u n t i l a D e t e r m i n a t i o n 
Order i s i s s u e d ) has t o be u n d e r s t o o d t o be s u b j e c t t o t h e 
q u a l i f i c a t i o n t h a t time l o s s need not be p a i d t o a c l a i m a n t who 
h a s been p r e v i o u s l y r e l e a s e d t o r e g u l a r work. 

The R e f e r e e r e c o g n i z e d t h i s q u a l i f i c a t i o n i n d e c i d i n g t h e 
second i s s u e r a i s e d on r e v i e w : Whether, when a D e t e r m i n a t i o n 
Order i s s e t a s i d e a s premature, a c l a i m a n t must n e c e s s a r i l y be 
p a i d time l o s s b e n e f i t s . The R e f e r e e answered t h a t q u e s t i o n i n 
the n e g a t i v e b e c a u s e , even though the J a n u a r y 1983 D e t e r m i n a t i o n 
Order was premature b e c a u s e c l a i m a n t ' s toe c o n d i t i o n was not 
m e d i c a l l y s t a t i o n a r y , t h e d o c t o r t r e a t i n g t h e t o e c o n d i t i o n had 
r e l e a s e d c l a i m a n t t o r e g u l a r work i n September or October 1982. 
We b e l i e v e t h e r e i s something of an i n t e r n a l c o n t r a d i c t i o n between 
(1) a warding a d d i t i o n a l time l o s s f o r December and J a n u a r y , w h i c h 
the R e f e r e e d i d , even though c l a i m a n t had been r e l e a s e d f o r work 
a t l e a s t two months b e f o r e , and ( 2 ) not awarding a d d i t i o n a l time 
l o s s beyond J a n u a r y , which the R e f e r e e a l s o d i d , b e c a u s e o f 
c l a i m a n t ' s p r i o r work r e l e a s e . We do not u n d e r s t a n d J o n e s t o 
r e q u i r e any such c o n t r a d i c t i o n . 

I n summary, as t o t h e s p e c i f i c i s s u e s r a i s e d on r e v i e w , a s 
s p e c i f i c a l l y argued on r e v i e w , we c o n c l u d e : ( 1 ) t h e r e i s no 
p o s s i b l e b a s i s f o r imposing a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e 
b e c a u s e o f S A I F ' s nonpayment of temporary d i s a b i l i t y from December 
16, 1982 t o J a n u a r y 28, 1983 — S A I F was not r e q u i r e d t o pay 
temporary d i s a b i l i t y b e n e f i t s d u r i n g t h i s p e r i o d b e c a u s e o f 
c l a i m a n t ' s p r i o r work r e l e a s e ; ( 2 ) we w i l l n ot, however, r e v e r s e 
the R e f e r e e ' s award of a d d i t i o n a l temporary d i s a b i l i t y b e n e f i t s 
f o r t h i s p e r i o d b e c a u s e no p a r t y h a s r e q u e s t e d s u c h r e l i e f ; and 
(3 ) f o r t h e same r e a s o n t h a t c l a i m a n t was not e n t i t l e d t o 
a d d i t i o n a l temporary d i s a b i l i t y b e n e f i t s f o r the December/January 
p e r i o d , t h a t i s , h i s p r i o r work r e l e a s e , the R e f e r e e c o r r e c t l y 
c o n c l u d e d t h a t c l a i m a n t was not e n t i t l e d t o a d d i t i o n a l temporary 
d i s a b i l i t y b e n e f i t s beyond J a n u a r y 28, 1983 u n l e s s h i s " t r e a t i n g 
p h y s i c i a n a u t h o r i z e s f u t u r e time l o s s b e c a u s e of a worsened 
c o n d i t i o n or a s a r e s u l t of m e d i c a l t r e a t m e n t . " 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 11, 1983 i s a f f i r m e d . 

ROBERT. L. FOWLER, C l a i m a n t WCB 81-05886 
C a l l a h a n , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 22, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 
Reviewed by Board Members Barn e s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e W i l s o n ' s o r d e r w h i c h 
u p h e l d t h e S A I F C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s a g g r a v a t i o n 
c l a i m . 

C l a i m a n t s u s t a i n e d a compensable i n j u r y i n A p r i l o f 1975. 
-1222-



H i s c l a i m was f i r s t c l o s e d on October 7, 1975; c l a i m a n t ' s 
a g g r a v a t i o n r i g h t s thus extended f i v e y e a r s from t h a t d a t e . 

I n September of 1980, Dr. G e r s t n e r recommended t h a t c l a i m a n t 
undergo s u r g e r y f o r the consequences of h i s 1975 i n j u r y . C l a i m a n t 
a c c e p t e d t h i s recommendation, and Dr. G e r s t n e r performed s u r g e r y 
on October 9, 1980, i . e . , two days a f t e r c l a i m a n t ' s a g g r a v a t i o n 
r i g h t s had e x p i r e d . The c i r c u m s t a n c e s of n o t i c e t o S A I F t h a t 
s u r g e r y was p l a n n e d or had been performed a r e d i s p u t e d , but a t 
some p o i n t S A I F l e a r n e d of the s u r g e r y and a t f i r s t , i n J a n u a r y 
1981, reopened c l a i m a n t ' s c l a i m on the b a s i s of a g g r a v a t i o n and 
began p a y i n g time l o s s . L a t e r , i n August 1981, S A I F r e v e r s e d i t s 
p o s i t i o n and c e a s e d p a y i n g time l o s s on t h e ground t h a t c l a i m a n t ' s 
a g g r a v a t i o n r i g h t s had e x p i r e d b e f o r e Dr. G e r s t n e r performed 
s u r g e r y i n October 1980. S A I F has p a i d f o r the c o s t of t h e 
s u r g e r y and r e l a t e d m e d i c a l expenses p u r s u a n t t o ORS 656.245; so 
the p r e s e n t d i s p u t e i n v o l v e s o n l y c l a i m a n t ' s e n t i t l e m e n t t o 
compensation f o r temporary d i s a b i l i t y . 

The f i r s t i s s u e i s whether c l a i m a n t p e r f e c t e d an a g g r a v a t i o n 
c l a i m b e f o r e h i s a g g r a v a t i o n r i g h t s e x p i r e d . C l a i m a n t does not 
contend t h a t any w r i t t e n c l a i m was a s s e r t e d b e f o r e h i s a g g r a v a t i o n 
r i g h t s e x p i r e d . R a t h e r , c l a i m a n t a r g u e s t h a t , f a c t u a l l y , a c l a i m 
was a s s e r t e d on h i s b e h a l f by way of a t e l e p h o n e c a l l from Dr. 
G e r s t n e r ' s o f f i c e t o S A I F and t h a t , l e g a l l y , an o r a l a g g r a v a t i o n 
c l a i m i s s u f f i c i e n t under ORS c h a p t e r 656. 

S A I F ' s r e c o r d s i n d i c a t e t h a t i t d i d not r e c e i v e any 
i n f o r m a t i o n about the s u r g e r y u n t i l sometime a f t e r i t had been 
performed which, of c o u r s e , would have been a f t e r c l a i m a n t ' s 
a g g r a v a t i o n r i g h t s had e x p i r e d . Dr. G e r s t n e r t e s t i f i e d t h a t he 
b e l i e v e d t h a t h i s o f f i c e t e l e p h o n e d S A I F t o o b t a i n p e r m i s s i o n f o r 
the s u r g e r y . The d o c t o r seemed c e r t a i n he would not have 
proceeded w i t h s u r g e r y w i t h o u t p r i o r a u t h o r i z a t i o n . S A I F ' s c l a i m s 
manager t e s t i f i e d t h a t t h e r e was no r e c o r d o f any t e l e p h o n e c a l l 
from Dr. G e r s t n e r ' s o f f i c e i n c o n n e c t i o n w i t h t h i s c l a i m , and t h a t 
no one a t S A I F had a u t h o r i t y t o a u t h o r i z e s u r g e r y by t e l e p h o n e . 
He a d m i t t e d , however, t h a t i t i s p o s s i b l e t h a t someone a u t h o r i z e d 
t h e s u r g e r y w i t h o u t a u t h o r i t y t o do s o . 

The R e f e r e e c o n c l u d e d t h a t an a g g r a v a t i o n c l a i m must be i n 
w r i t i n g and t h u s t h a t c l a i m a n t had f a i l e d t o p e r f e c t an 
a g g r a v a t i o n c l a i m p r i o r t o the e x p i r a t i o n of h i s a g g r a v a t i o n 
r i g h t s . Although t h e r e i s some a m b i g u i t y i n ORS c h a p t e r 656, we 
a g r e e w i t h t h e R e f e r e e t h a t the b e t t e r p o l i c y p o s i t i o n i s t h a t an 
a g g r a v a t i o n c l a i m must be i n w r i t i n g . 

ORS 656.005(7) d e f i n e s a c l a i m a s "a w r i t t e n r e q u e s t f o r 
c ompensation" or , d i s j u n c t i v e l y , "any compensable i n j u r y o f which 
a s u b j e c t employer has n o t i c e or knowledge." Under t h e second 
h a l f of t h i s d e f i n i t i o n , i t i s c l e a r t h a t an i n i t i a l c l a i m need 
not be i n w r i t i n g and t h a t j u s t t h e employer's knowledge t h a t a 
worker was i n j u r e d w h i l e working amounts t o a " c l a i m . " See a l s o 
ORS 6 56.262(3) which, by i m p l i c a t i o n , d e f i n e s a c l a i m a s i n c l u d i n g 
an employer's knowledge of an " a c c i d e n t which may r e s u l t i n a 
compensable i n j u r y c l a i m . " ORS 656.262(3) a l s o r e q u i r e s an 
employer t o n o t i f y i t s i n s u r e r of any and a l l c l a i m s . Once t h e 
employer does so, a l l f u r t h e r c l a i m p r o c e s s i n g o b l i g a t i o n s f a l l on 
the i n s u r e r . ORS 6 5 6 . 2 6 2 ( 1 ) . 
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A g a i n s t t h i s background, t h e a g g r a v a t i o n s t a t u t e p r o v i d e s 
t h a t : "To o b t a i n a d d i t i o n a l m e d i c a l s e r v i c e s or d i s a b i l i t y 
c o mpensation, t h e i n j u r e d worker must f i l e a c l a i m f o r a g g r a v a t i o n 
w i t h t h e i n s u r e r or s e l f - i n s u r e d employer." ORS 6 5 6 . 2 7 3 ( 2 ) 
(emphasis a d d e d ) . I n c o n t e x t , we b e l i e v e t h a t t h e s t a t u t o r y 
r e f e r e n c e t o f i l i n g a c l a i m w i t h t h e i n s u r e r was d e l i b e r a t e . 
W h i l e a c l a i m can b e g i n b a s e d s o l e l y on t h e employer's knowledge 
of an a c c i d e n t , an i n s u r e d employer i s not f u r t h e r i n v o l v e d i n t h e 
p r o c e s s i n g of t h e c l a i m ; t h e duty t o p r o c e s s t h e c l a i m f a l l s 
e n t i r e l y on t h e i n s u r e r . W h i l e an employer i s g e n e r a l l y i n d a i l y 
c o n t a c t w i t h i t s employes, which r e a s o n a b l y e n a b l e s t h e employer 
t o know about at-work a c c i d e n t s and r e s u l t i n g i n j u r i e s , t h e r e i s 
no comparable r e l a t i o n s h i p between a c l a i m a n t and an i n s u r e r . 

We t h i n k i t f o l l o w s t h a t t h e l e g i s l a t u r e l i k e l y i n t e n d e d t h a t 
t h e r e be some more f o r m a l c l a i m - n o t i f i c a t i o n p r o c e s s between a 
c l a i m a n t and an i n s u r e r . That i n t e n t i s e x p r e s s e d i n ORS 
656.273(2) through t h e r e q u i r e m e n t t h a t an a g g r a v a t i o n c l a i m be 
" f i l e d . . . w i t h the i n s u r e r . " Both t h e p l a i n meaning o f " t o 
f i l e " and t h e a p p a r e n t l e g i s l a t i v e d e s i r e f o r a more f o r m a l 
n o t i f i c a t i o n p r o c e s s between a c l a i m a n t and an i n s u r e r p o i n t 
toward a s i n g l e c o n c l u s i o n : That an a g g r a v a t i o n c l a i m must be i n 
w r i t i n g . 

Moreover, the f a c t s of t h i s c a s e i n d i c a t e t h e problems t h a t 
would be c r e a t e d by p e r m i t t i n g o r a l a g g r a v a t i o n c l a i m s , 
s p e c i f i c a l l y t h e f a c t u a l problem of p r o v i n g or d i s p r o v i n g whether 
an o r a l " a g g r a v a t i o n c l a i m " was e v e r a s s e r t e d . I f we were t o 
r e a c h t h a t f a c t u a l i s s u e i n t h i s c a s e , we would c o n f r o n t a 
c o n f l i c t between ( 1 ) Dr. G e r s t n e r ' s u n d e r s t a n d i n g o f t h e 
p r o c e d u r e s he wants h i s o f f i c e s t a f f t o f o l l o w ( o b t a i n p r i o r 
a u t h o r i z a t i o n f o r i n s u r e r - p a i d s u r g e r y ) and ( 2 ) S A I F ' s c l a i m s 
manager's u n d e r s t a n d i n g of t h e p r o c e d u r e s S A I F wants f o l l o w e d i n 
t h e c l a i m s department (no a u t h o r i z a t i o n f o r s u r g e r y by t e l e p h o n e ) , 
w i t h no p a r t y b e i n g a b l e t o o f f e r any d i r e c t e v i d e n c e of w h i c h 
p r o c e d u r e s were a c t u a l l y f o l l o w e d i n t h i s c a s e . 

T h e r e a r e a l r e a d y enough problems o f p r o o f i n a g g r a v a t i o n 
c a s e s . F o r example, even when an a l l e g e d a g g r a v a t i o n c l a i m i s 
conveyed t o an i n s u r e r i n w r i t i n g , q u e s t i o n s o f t e n a r i s e o f 
whether enough was r e a l l y s a i d t o amount t o an a g g r a v a t i o n c l a i m . 
These problems would be compounded, to s a y t h e l e a s t , i f o r a l 
a g g r a v a t i o n c l a i m s were p e r m i t t e d . 

F o r a l l of t h e s e r e a s o n s , we a g r e e w i t h the R e f e r e e ' s 
c o n c l u s i o n t h a t S A I F p r o p e r l y d e n i e d c l a i m a n t ' s a g g r a v a t i o n c l a i m 
on t h e ground t h a t no w r i t t e n a g g r a v a t i o n c l a i m was f i l e d b e f o r e 
c l a i m a n t ' s a g g r a v a t i o n r i g h t s e x p i r e d . 

We a l s o note t h a t t h e r e i s a p o s s i b l e argument i n t h i s c a s e 
b a s e d on the f a c t s t h a t S A I F a t f i r s t a c c e p t e d c l a i m a n t ' s 
a g g r a v a t i o n c l a i m and l a t e r i s s u e d a "backup" d e n i a l of i t , t h a t 
argument b e i n g t h a t S A I F ' s backup d e n i a l i s p r e c l u d e d by Bauman v. 
S A I F , 295 Or 788 ( 1 9 8 3 ) . We b e l i e v e t h a t Bauman i s not a p p l i c a b l e 
i n t h i s c o n t e x t . Bauman i n v o l v e d i n t e r p r e t a t i o n of ORS 656.262; 
however, ORS 656.262 becomes i r r e l e v a n t when a g g r a v a t i o n r i g h t s 
e x p i r e . Once a g g r a v a t i o n r i g h t s have ended, a c l a i m t h e n f a l l s 
under t h e Board's own motion j u r i s i d c t i o n , ORS 656.278, and a 
c l a i m a n t h a s no f u r t h e r r i g h t t o r e c e i v e time l o s s b e n e f i t s . An 
i n s u r e r may n e v e r t h e l e s s v o l u n t a r i l y pay time l o s s b e n e f i t s , but 
any s u c h payment i s i n t h e n a t u r e of l a r g e s s e and the t e r m i n a t i o n 
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of s u c h v o l u n t a r y payment i s not i n the n a t u r e o f a d e n i a l . H a z e l 
M. W i l l i s , 35 Van N a t t a 1750 ( 1 9 8 3 ) . Bauman does not p r e c l u d e an 
i n s u r e r from s t o p p i n g b e n e f i t s which i t n e v e r had an o b l i g a t i o n t o 
pay. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 26, 1983 i s a f f i r m e d . 

TERRI L. KUHN ( R E E D Y ) , C l a i m a n t WCB 83-01668 
Hoffman, e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 22, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 
Reviewed by t he Board en banc . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e F o s t e r ' s 
o r d e r which s e t a s i d e i t s d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m . 
S A I F c o n t e n d s c l a i m a n t ' s c u r r e n t low back c o n d i t i o n i s not r e l a t e d 
t o h e r 1981 i n d u s t r i a l i n j u r y and has not worsened. 

C l a i m a n t s u s t a i n e d a compensable i n j u r y i n March 1981 when 
she was t h r u s t a g a i n s t a w a l l by an u n r u l y h o r s e . Her c o n d i t i o n 
was d i a g n o s e d a s lumbar s t r a i n and c o n t u s i o n o f the sacrum and 
s a c r o c o c c y g e a l f u n c t i o n . X - r a y s r e v e a l e d t h a t c l a i m a n t had 
s i g n i f i c a n t c o n g e n i t a l d e f e c t s , i . e . , a pronounced lumbar l o r d o s i s 
and p r o m i n e n t l y c u r v e d sacrum. F o l l o w i n g c o n s e r v a t i v e t r e a t m e n t , 
h e r c l a i m was c l o s e d w i t h o u t an award f o r permanent d i s a b i l i t y . 
C l a i m a n t s u b s e q u e n t l y r e c e i v e d 10% permanent d i s a b i l i t y by v i r t u e 
o f a R e f e r e e ' s o r d e r i n May 1982. 

I n December 1982 c l a i m a n t r e t u r n e d t o h e r t r e a t i n g p h y s i c i a n , 
Dr. Wong. C l a i m a n t complained of low back and o c c a s i o n a l r i g h t 
l e g p a i n . C l a i m a n t had l a s t s e e n Dr. Wong i n A p r i l 1982, a t which 
time she a l s o d e s c r i b e d low back p a i n w i t h an o c c a s i o n a l r a d i c u l a r 
component t o t h e r i g h t l e g . 

I n t h e December 1982 e x a m i n a t i o n . Dr. Wong r e c o r d e d a h i s t o r y 
t h a t , s i n c e c l a i m a n t ' s l a s t v i s i t t h e p r i o r A p r i l , she had moved 
to S e a t t l e and t h e n moved back t o t he Eugene a r e a . A l s o , c l a i m a n t 
had r e c e n t l y g i v e n b i r t h p r e m a t u r e l y by C a e s a r e a n s e c t i o n . Dr. 
Wong d i a g n o s e d " c h r o n i c l u m b o s a c r a l s t r a i n - e x a c e r b a t i o n " ; and 
recommended c l a i m a n t c o n t i n u e h e r back e x e r c i s e program, b r i e f l y 
r e i n s t i t u t e h e r p h y s i c a l t h e r a p y program and f o l l o w - u p i n two t o 
t h r e e months. 

I n r e s p o n s e t o S A I F ' s r e q u e s t f o r f u r t h e r i n f o r m a t i o n , Dr. 
Wong r e p o r t e d t h a t c l a i m a n t e x p e r i e n c e d a m i l d s u b j e c t i v e d e c r e a s e 
i n s e n s a t i o n on t h e l e f t a t L-4, but t h a t t h e r e were no o b j e c t i v e 
f i n d i n g s t o s u g g e s t d i s c o g e n i c i n v o l v e m e n t . Dr. Wong r e i t e r a t e d 
h i s d i a g n o s i s of c h r o n i c l u m b o s a c r a l s t r a i n , o p i n i n g t h a t c l a i m a n t 
was employable s u b j e c t t o l i m i t a t i o n s . 

I n F e b r u a r y 1983 c l a i m a n t was i n t e r v i e w e d by Dr. K u r l y c h e k , a 
p s y c h o l o g i s t . Dr. K u r l y c h e k r e p o r t e d t h a t c l a i m a n t s t a t e d t h a t 
h e r back c o n d i t i o n had been improving u n t i l s h o r t l y a f t e r h e r 
c h i l d ' s b i r t h , and t h a t she may have l i f t e d too many h e a v y i t e m s 
w h i l e moving. Dr. K u r l y c h e k r e p o r t e d t h a t c l a i m a n t a d m i t t e d t h a t 
t h e s e i n c i d e n t s may have c o n t r i b u t e d t o t h e r e t u r n o f h e r back 
symptoms. 
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I n J u l y 1983 Dr. McHolick, o r t h o p e d i s t , examined c l a i m a n t and 
r e v i e w e d x - r a y s and myelograms t a k e n p r i o r t o c l a i m a n t ' s l a s t 
arrangement of compensation and a f t e r h e r r e c e n t a l l e g e d i n c r e a s e 
of symptoms. Dr. McHolick had p r e v i o u s l y examined c l a i m a n t i n 
June 1981. A f t e r t h e 1983 e x a m i n a t i o n , Dr. McHolick r e p o r t e d t h a t 
he found no e v i d e n c e of major n e u r o l o g i c or o r t h o p e d i c problem, 
o t h e r t h a n c l a i m a n t ' s c o n g e n i t a l a b n o r m a l i t y . Dr. McHolick o p i n e d 
t h a t c l a i m a n t ' s f i n d i n g s i n 1983 were no d i f f e r e n t t h a n t h e 
f i n d i n g s had been i n 1981, and t h a t c l a i m a n t ' s 1983 problems were 
not r e l a t e d t o h e r i n d u s t r i a l i n j u r y . 

A f t e r r e v i e w i n g Dr. McHolick's r e p o r t , Dr. Wong d i d not 
d i s a g r e e t h a t c l a i m a n t s u f f e r e d from a c o n g e n i t a l a b n o r m a l i t y . 
However, Dr. Wong c o n t i n u e d t o op i n e t h a t t h e 1981 i n d u s t r i a l 
i n j u r y p r e c i p i t a t e d c l a i m a n t ' s 1983 symptoms. 

The R e f e r e e found Dr. Wong's o p i n i o n more p e r s u a s i v e t h a n Dr. 
McHolick's o p i n i o n . I n one p a r t of h i s o r d e r , t h e R e f e r e e seems 
to have r e a s o n e d t h a t Dr. Wong's o p i n i o n s h o u l d be found more 
p e r s u a s i v e i n t h i s p r o c e e d i n g b e c a u s e a d i f f e r e n t R e f e r e e found 
Dr. Wong's o p i n i o n more p e r s u a s i v e i n a p r i o r p r o c e e d i n g . We do 
not t h i n k t h a t any such a n a l y s i s i s v i a b l e . "The c o n t r i b u t i o n o f 
one e x p e r t ' s o p i n i o n t o t h e preponderance of e v i d e n c e i n one c a s e 
h a s no b e a r i n g on t h e r e l a t i v e w e i g h t of t h e same e x p e r t ' s o p i n i o n 
i n a n o t h e r c a s e w i t h a d i f f e r e n t mix of m e d i c a l o p i n i o n . " 
G i e s b r e c h t v. SA I F , 58 Or App 218, 219 ( 1 9 8 2 ) . 

We t h u s a s s e s s the r e l a t i v e weight of t h e m e d i c a l o p i n i o n s i n 
t h i s r e c o r d . F i r s t , i t i s not a t a l l c l e a r t h a t c l a i m a n t ' s 
c o n d i t i o n i s worse now than i t was a t the time of t h e l a s t award 
of compensation; c l a i m a n t ' s c u r r e n t symptoms seem t o m i r r o r h e r 
symptoms a t t h e time of t h e p r i o r e x t e n t - o f - d i s a b i l i t y h e a r i n g , 
and t h e r e i s no p e r s u a s i v e e v i d e n c e of any o b j e c t i v e change i n 
c l a i m a n t ' s c o n d i t i o n s i n c e t h a t p r i o r h e a r i n g . Second, even 
assuming t h e r e h a s been a wo r s e n i n g , we a r e not pe r s u a d e d by Dr. 
Wong's o p i n i o n o f a c a u s a l l i n k t o c l a i m a n t ' s r a t h e r minor 
i n d u s t r i a l i n j u r y . The r e c o r d i n d i c a t e s a number o f o t h e r a s 
p l a u s i b l e e x p l a n a t i o n s or more p l a u s i b l e e x p l a n a t i o n s f o r 
c l a i m a n t ' s c u r r e n t symptoms, s p e c i f i c a l l y h e r c o n g e n i t a l s p i n a l 
d e f e c t s , t h e b i r t h of h e r c h i l d and h e r move t o S e a t t l e and b a c k . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 30, 1983 i s r e v e r s e d . The 
S A I F C o r p o r a t i o n ' s d e n i a l d a t e d J a n u a r y 28, 1983 i s r e i n s t a t e d and 
a f f i r m e d . 

Board Member L e w i s D i s s e n t i n g ; 

I would a f f i r m t h e R e f e r e e ' s o r d e r which s e t a s i d e t h e S A I F 
C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m . 

The R e f e r e e noted t h a t when Dr. McHolick examined c l a i m a n t 
p r i o r t o t h e f i r s t h e a r i n g , he d i d not f i n d any permanent 
impairment r e l a t e d t o t h e i n d u s t r i a l i n j u r y . The R e f e r e e i n t h e 
f i r s t h e a r i n g r e j e c t e d t h e m e d i c a l o p i n i o n s t h a t c l a i m a n t s u f f e r e d 
no permanent impairment as a r e s u l t of t h e i n d u s t r i a l i n j u r y and 
awarded c l a i m a n t 10% permanent d i s a b i l i t y . S A I F d i d not a p p e a l 
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t h i s o r d e r . I n J u l y 1983 Dr. McHolick s t a t e d t h a t c l a i m a n t ' s 
c o n d i t i o n had not changed s i n c e he l a s t saw h e r . The R e f e r e e 
s t a t e d , "Dr. Wong who o r i g i n a l l y found some permanent d i s a b i l i t y , 
now f e e l s t h a t she h a s a g g r a v a t e d h e r c o n d i t i o n . I am t h e r e f o r e 
more i n c l i n e d t o a c c e p t t h e o p i n i o n of Dr. Wong over t h a t of Dr. 
McHolick." 

I c a n n o t a g r e e w i t h t h e m a j o r i t y ' s i m p l i c a t i o n t h a t t h e 
R e f e r e e r e a s o n e d t h a t Dr. Wong's o p i n i o n h a s t o be found more 
p e r s u a s i v e i n t h i s p r o c e e d i n g b e c a u s e a n o t h e r R e f e r e e found h i s 
o p i n i o n more p e r s u a s i v e i n a n o t h e r p r o c e e d i n g . I i n t e r p r e t t h e 
R e f e r e e ' s r e a s o n i n g t o be t h a t he would not a c c e p t Dr. McH o l i c k ' s 
o p i n i o n over Dr. Wong's b e c a u s e Dr. McHolick's fundamental 
i m p r e s s i o n i s t h a t c l a i m a n t h a s no impairment a s a r e s u l t of h e r 
i n d u s t r i a l a c c i d e n t , which i s c o n t r a r y t o t h e law o f t h i s c a s e 
t h a t c l a i m a n t h a s 10% permanent d i s a b i l i t y . 

I would f i n d t h a t c l a i m a n t h a s met h e r burden o f p r o v i n g t h a t 
h e r a g g r a v a t i o n i s compensable. I would a f f i r m t h e R e f e r e e ' s 
o r d e r and, t h e r e f o r e , I r e s p e c t f u l l y d i s s e n t . 

MICHAEL T. SIMKOVIC ( D e c e a s e d ) , B e n e f i c i a r i e s o f WCB 83-06258 
G a l t o n , e t a l . , A t t o r n e y s A u g u s t 2 2 , 1984 
Meyers & T e r r a l l , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 
The Board i s s u e d i t s Order of D i s m i s s a l i n t h i s c a s e on 

J u l y 25, 1984, which h e l d t h a t t h e R e f e r e e ' s o r d e r awarding an 
a t t o r n e y f e e of $1,000 i n c o n n e c t i o n w i t h p e n a l t i e s was an i n t e r i m 
o r d e r and t h a t t h e i n s u r e r ' s r e q u e s t f o r r e v i e w was p r e m a t u r e . 
C l a i m a n t now r e q u e s t s r e c o n s i d e r a t i o n , s u b m i t t i n g i n su p p o r t a 
S t i p u l a t i o n and Order of D i s m i s s a l d a t e d F e b r u a r y 7, 1984. The 
i n s u r e r h a s responded t o c l a i m a n t ' s motion. The i n s u r e r f i r s t 
r a i s e s i s s u e s i n i t s r e s p o n s e t h a t were not r a i s e d i n i t s r e q u e s t 
f o r r e v i e w , and we have not c o n s i d e r e d t h o s e i s s u e s . 
A l t e r n a t i v e l y , the i n s u r e r j o i n s c l a i m a n t i n r e q u e s t i n g t h a t t h e 
Board r e v i e w t h e a t t o r n e y f e e i s s u e inasmuch as a l l o t h e r i s s u e s 
have been r e s o l v e d by t h e above-mentioned s t i p u l a t i o n . On 
r e c o n s i d e r a t i o n , t h e Board v a c a t e s i t s Order of D i s m i s s a l and 
d e c i d e s t h e a t t o r n e y f e e i s s u e r a i s e d by t h e i n s u r e r on r e v i e w . 

A f t e r the E v a l u a t i o n D i v i s i o n i s s u e d a D e t e r m i n a t i o n Order 
o r d e r i n g payment of d e a t h b e n e f i t s t o t h e b e n e f i c i a r i e s of t h e 
d e c e a s e d worker, t h e i n s u r e r d e n i e d f u r t h e r b e n e f i t s . A show 
c a u s e h e a r i n g was h e l d , and the R e f e r e e o r d e r e d t h e i n s u r e r t o pay 
th e b e n e f i t s o r d e r e d by the D e t e r m i n a t i o n Order and awarded 
c l a i m a n t a p e n a l t y of 25% of the b e n e f i t s due and an a s s o c i a t e d 
a t t o r n e y f e e of $1,000. The i n s u r e r r e q u e s t e d r e v i e w o f t h a t 
o r d e r , r a i s i n g o n l y t h e i s s u e of t h e a t t o r n e y f e e amount. The 
p a r t i e s d i d not l i t i g a t e a t t h e h e a r i n g b e f o r e t h e R e f e r e e t h e 
m e r i t s of t h e i n s u r e r ' s d e n i a l , which h a s now been r e s o l v e d by t h e 
F e b r u a r y 7, 1984 s t i p u l a t i o n . 

I n c o n s i d e r i n g t h e a t t o r n e y f e e i s s u e r a i s e d by t h e i n s u r e r , 
t h e Board a g r e e s w i t h t h e i n s u r e r t h a t t h e $1,000 f e e i s e x c e s s i v e 
i n l i g h t o f t h e e f f o r t s expended and the r e s u l t s o b t a i n e d by 
c l a i m a n t ' s a t t o r n e y a t t h e show c a u s e h e a r i n g . The h e a r i n g 
i n v o l v e d t h r e e a d m i t t e d e x h i b i t s and r e s u l t e d i n 14 pages of 
t r a n s c r i p t and t h e R e f e r e e ' s o r d e r a s d i s c u s s e d above. We f i n d 
t h a t an a t t o r n e y f e e of $400 more a p p r o p r i a t e l y compensates 
c l a i m a n t ' s a t t o r n e y f o r h i s s e r v i c e s i n t h e show c a u s e m a t t e r . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 27, 1983 i s m o d i f i e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $400 f o r s e r v i c e s a t t h e show c a u s e 
h e a r i n g , i n l i e u o f t h a t awarded by the R e f e r e e . The r e m a i n d e r o f 
t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 

THOMAS A. TEST, C l a i m a n t WCB 82-1 0 2 5 4 , 8 2 - 1 0 2 5 5 , 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s 82-10256 & 82-08544 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s A u g u s t 22, 1984 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members F e r r i s and L e w i s . 

The s e l f - i n s u r e d employer, C o n s o l i d a t e d F r e i g h t w a y s , r e q u e s t s 
r e v i e w of R e f e r e e Knapp's o r d e r which s e t a s i d e i t s October 22, 
1982 d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m made i n c o n n e c t i o n 
w i t h h i s F e b r u a r y 22, 1980 i n d u s t r i a l i n j u r y . The i s s u e s on 
r e v i e w a r e c o m p e n s a b i l i t y , e m p l o y e r / i n s u r e r r e s p o n s i b i l i t y and t h e 
r e a s o n a b l e n e s s of the a t t o r n e y ' s f e e awarded by t h e R e f e r e e . Both 
e m p l o y e r s / i n s u r e r s contend t h a t t h e R e f e r e e ' s award o f a $2,480 
a t t o r n e y ' s f e e i s e x c e s s i v e . 

By an o r d e r d a t e d J a n u a r y 25, 1983 the Board r e f e r r e d 
c l a i m a n t ' s r e q u e s t f o r own motion r e l i e f i n c o n n e c t i o n w i t h a 1975 
back i n j u r y c l a i m which o c c u r r e d w h i l e c l a i m a n t was employed by 
P r o v i d e n c e H o s p i t a l , who was i n s u r e d by Aetna I n s u r a n c e Company, 
f o r c o n s o l i d a t i o n w i t h c l a i m a n t ' s pending h e a r i n g r e q u e s t i n WCB 
Case Nos. 82-08544, 82-10254, 82-10255 and 82-10256. The R e f e r e e 
conducted a c o n s o l i d a t e d h e a r i n g , and i n a d d i t i o n t o e n t e r i n g h i s 
o r d e r p u r s u a n t to ORS 656.289, which we p r e s e n t l y have b e f o r e us 
on r e v i e w , he made a recommendation t o the Board w i t h r e s p e c t t o 
c l a i m a n t ' s r e q u e s t f o r own motion r e l i e f i n t h e 1975 c l a i m . We 
have t h i s day e n t e r e d a s e p a r a t e o r d e r i n Own Motion No. 83-0007M. 

Although t h e r e a p p e a r s t o be some i s s u e c o n c e r n i n g whether 
t h e s e l f - i n s u r e d employer s u f f i c i e n t l y r a i s e d t h e c o m p e n s a b i l i t y 
i s s u e on Board r e v i e w , we r e s o l v e t h i s a p p a r e n t i s s u e i n f a v o r of 
f i n d i n g t h a t i t was. C o m p e n s a b i l i t y of c l a i m a n t ' s c o n d i t i o n on 
and a f t e r August 8, 1982 was s p e c i f i c a l l y d e s i g n a t e d a s an i s s u e 
i n t h e e m p l o y e r ' s r e q u e s t f o r r e v i e w . We b e l i e v e the 
p r e p o n d e r a n c e of t h e e v i d e n c e c l e a r l y s u p p o r t s the R e f e r e e ' s 
f i n d i n g t h a t c l a i m a n t has s u f f e r e d a compensable w o r s e n i n g o f h i s 
i n j u r y - r e l a t e d c o n d i t i o n . A c c o r d i n g l y , we a f f i r m t h e R e f e r e e ' s 
o r d e r w i t h r e s p e c t t o the i s s u e of c o m p e n s a b i l i t y o f t h i s 
a g g r a v a t i o n c l a i m . 

With r e g a r d t o t h e i s s u e of e m p l o y e r / i n s u r e r r e s p o n s i b i l i t y 
f o r c l a i m a n t ' s a g g r a v a t i o n c l a i m , we f i n d i t t o be a v e r y c l o s e 
q u e s t i o n . On our de novo r e v i e w of the r e c o r d , we a g r e e t h a t t h e 
R e f e r e e c o r r e c t l y a s s i g n e d r e s p o n s i b i l i t y t o C o n s o l i d a t e d 
F r e i g h t w a y s i n c o n n e c t i o n w i t h c l a i m a n t ' s F e b r u a r y 22, 1980 
i n d u s t r i a l i n j u r y . See a l s o Duane K e a r n s , 35 Van N a t t a 772, 35 
Van N a t t a 779 ( 1 9 8 3 ) . 

With r e g a r d t o the i s s u e of a t t o r n e y f e e s , we f i n d t h a t t h e 
R e f e r e e ' s award i s e x c e s s i v e . C o n s i d e r i n g the e f f o r t s expended 
and r e s u l t s o b t a i n e d i n b e h a l f of c l a i m a n t , OAR 4 3 8 - 4 7 - 0 1 0 ( 2 ) , we 
b e l i e v e t h a t $1,700 i s a r e a s o n a b l e f e e f o r s e r v i c e s b e f o r e t h e 
R e f e r e e . C l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a f e e on Board r e v i e w 
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f o r s e r v i c e s r e n d e r e d on t h e c o m p e n s a b i l i t y / r e s p o n s i b i l i t y i s s u e . 
See a l s o R o b e r t Heilman, 34 Van N a t t a 1487 ( 1 9 8 2 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 25, 1983 i s m o d i f i e d i n p a r t . 
I n l i e u o f the R e f e r e e ' s award of a t t o r n e y f e e s , c l a i m a n t ' s 
a t t o r n e y i s awarded $1,700 f o r s e r v i c e s a t h e a r i n g , t o be p a i d by 
C o n s o l i d a t e d F r e i g h t w a y s . The remainder of t h e R e f e r e e ' s o r d e r i s 
a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded $650 f o r s e r v i c e s on 
Board r e v i e w , t o be p a i d by C o n s o l i d a t e d F r e i g h t w a y s . 

NANCY A. DELOFF, C l a i m a n t WCB 81-7981 
P e t e r 0. Hansen, C l a i m a n t ' s A t t o r n e y A u g u s t 23, 1984 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y O r d e r on D i s m i s s a l 
The c l a i m a n t h a s r e q u e s t e d r e v i e w of R e f e r e e ' s o r d e r d a t e d 

J u l y 13, 1984. The r e q u e s t f o r r e v i e w was f i l e d w i t h t h e Board on 
August 15, 1984, more than 30 days a f t e r t h e d a t e of t h e R e f e r e e ' s 
o r d e r . I t i s not t i m e l y f i l e d . 

ORDER 

The c l a i m a n t s r e q u e s t f o r r e v i e w i s h e r e b y d i s m i s s e d as b e i n g 
u n t i m e l y f i l e d . 

LAURIE R. CLIFFORD, C l a i m a n t WCB 83-06230 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s August 29, 1984 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 
The i n s u r e r r e q u e s t s c l a r i f i c a t i o n of t h e Board's Order on 

Review (Remanding) date d August 7, 1984. 

The r e q u e s t i s g r a n t e d . At h e a r i n g , c l a i m a n t sought an 
i n c r e a s e i n h e r permanent d i s a b i l i t y award over t h e 10% g r a n t e d by 
D e t e r m i n a t i o n Order. The R e f e r e e a f f i r m e d the D e t e r m i n a t i o n Order 
a l t h o u g h he d i d not have the b e n e f i t of t h e p a i n c e n t e r r e p o r t s , 
which were t o be made a p a r t of t h e r e c o r d but were n o t . On 
r e v i e w c l a i m a n t moved f o r remand f o r c o n s i d e r a t i o n o f t h e p a i n 
c e n t e r r e p o r t s i n e v a l u a t i n g h e r permanent d i s a b i l i t y . The Board 
a g r e e d t h a t t h e e x t e n t of c l a i m a n t ' s d i s a b i l i t y c o u l d not be f u l l y 
e v a l u a t e d w i t h o u t c o n s i d e r a t i o n of t h e p a i n c e n t e r r e c o r d s and 
o r d e r e d remand. 

The i n s u r e r r e q u e s t s the Board "to c l a r i f y t h a t i t s o r d e r i s 
f o r t h e purpose of a d m i t t i n g t h e P a i n C e n t e r r e c o r d s o n l y , and not 
f o r t h e t a k i n g of f u r t h e r t e s t i m o n y or e v i d e n c e . " The Board so 
c l a r i f i e s i t s o r d e r . The o r d e r o f remand i s not i n t e n d e d t o open 
t h e door f o r p r o c e e d i n g s o t h e r t h a n the c o n s i d e r a t i o n of t h e p a i n 
c e n t e r r e c o r d s and t h e r e e v a l u a t i o n o f c l a i m a n t ' s permanent 
d i s a b i l i t y i n l i g h t o f t h o s e r e c o r d s . 

ORDER 

The Board's Order on Review (Remanding) date d August 7, 1984 
i s h e r e b y r e p u b l i s h e d as c l a r i f i e d above. 
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B I L L Y JOE JONES, C l a i m a n t WCB 81-10929 
R o y c e , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 29, 1984 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 
Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s , and the s e l f - i n s u r e d employer 
c r o s s - r e q u e s t s , r e v i e w of R e f e r e e G o s s ' s o r d e r s which, i n 
p e r t i n e n t p a r t : ( 1 ) awarded c l a i m a n t an a d d i t i o n a l 80° f o r 25% 
un s c h e d u l e d d i s a b i l i t y on r e v i e w of D e t e r m i n a t i o n O r d e r s e n t e r e d 
upon t e r m i n a t i o n / c o m p l e t i o n o f an a u t h o r i z e d program o f v o c a t i o n a l 
r e h a b i l i t a t i o n , ORS 6 5 6 . 2 6 8 ( 5 ) , t h e r e b y g r a n t i n g c l a i m a n t a t o t a l 
u n s c h e d u l e d award of 208° f o r 65% permanent p a r t i a l d i s a b i l i t y f o r 
i n j u r y to h i s low back; ( 2 ) d e c l i n e d to modify t h e September 28, 
1982 D e t e r m i n a t i o n Order by awarding a d d i t i o n a l temporary t o t a l 
d i s a b i l i t y through and i n c l u d i n g September 3, 1982; ( 3 ) s e t a s i d e 
the employer's d e n i a l of c l a i m a n t ' s J a n u a r y 1983 a g g r a v a t i o n 
c l a i m ; and ( 4 ) imposed a p e n a l t y and a s s o c i a t e d a t t o r n e y ' s f e e , 
a p p a r e n t l y based upon t h e c o n c l u s i o n t h a t t h e employer's 
a g g r a v a t i o n c l a i m d e n i a l was u n r e a s o n a b l e . C l a i m a n t c o n t e n d s t h a t 
he i s e n t i t l e d t o an award f o r permanent t o t a l d i s a b i l i t y ; o r , i n 
the a l t e r n a t i v e , an a d d i t i o n a l award of permanent p a r t i a l 
d i s a b i l i t y and temporary t o t a l d i s a b i l i t y . The employer c o n t e n d s 
t h a t c l a i m a n t i s e n t i t l e d t o no permanent d i s a b i l i t y i n a d d i t i o n 
t o the 128° f o r 40% un s c h e d u l e d award p r e v i o u s l y g r a n t e d ; and t h a t 
the R e f e r e e ' s f i n d i n g s and c o n c l u s i o n s c o n c e r n i n g c l a i m a n t ' s 1983 
a g g r a v a t i o n c l a i m , and the r e l a t e d p e n a l t y / a t t o r n e y f e e i s s u e s , 
a r e e r r o n e o u s . 

I 

On t h e i s s u e of e x t e n t of permanent d i s a b i l i t y , we 
s u b s t a n t i a l l y a g r e e w i t h the R e f e r e e ' s f i n d i n g s and c o n c l u s i o n s . 
We f i n d t h a t c l a i m a n t h a s f a i l e d to e s t a b l i s h h i s e n t i t l e m e n t t o 
an award f o r permanent t o t a l d i s a b i l i t y on t h e b a s i s of m e d i c a l 
f a c t o r s a l o n e . C o n s i d e r i n g c l a i m a n t ' s moderate p h y s i c a l 
impairment and t h e r e l e v a n t s o c i a l v o c a t i o n a l f a c t o r s l e a d s t o t h e 
c o n c l u s i o n t h a t c l a i m a n t h a s s u s t a i n e d a s i g n i f i c a n t l o s s o f 
e a r n i n g c a p a c i t y as a r e s u l t of t h i s i n d u s t r i a l i n j u r y ; however, 
we s h a r e some of t h e R e f e r e e ' s c o n c e r n s w i t h r e g a r d t o c l a i m a n t ' s 
m o t i v a t i o n t o engage i n r e g u l a r , g a i n f u l employment. We do not 
b e l i e v e t h a t c l a i m a n t s u f f e r s a " s e v e r e " m o t i v a t i o n a l d e f i c i t , a s 
su g g e s t e d by t h e R e f e r e e ' s o r d e r ; however, our de novo r e v i e w of 
t h e r e c o r d f a i l s t o s a t i s f y us t h a t c l a i m a n t i s w i l l i n g t o seek 
r e g u l a r , g a i n f u l employment and t h a t he has made r e a s o n a b l e 
e f f o r t s to o b t a i n such employment. ORS 6 5 6 . 2 0 6 ( 3 ) . Nor a r e we 
a b l e t o c o n c l u d e t h a t c l a i m a n t i s so s e v e r e l y d i s a b l e d a s t o be 
ex c u s e d from t h i s s t a t u t o r y r e q u i r e m e n t . 

I n d e t e r m i n i n g t h e a p p r o p r i a t e permanent p a r t i a l d i s a b i l i t y 
award, we have c o n s i d e r e d t h e f a c t t h a t i n e a r l y 1980 c l a i m a n t was 
adjudged t o have a 40% u n s c h e d u l e d d i s a b i l i t y . T h e r e i s l i t t l e 
e v i d e n c e t o s u b s t a n t i a t e t h e R e f e r e e ' s c o n c l u s i o n t h a t c l a i m a n t ' s 
p h y s i c a l c o n d i t i o n h a s worsened s i n c e the F e b r u a r y 1980 R e f e r e e ' s 
o r d e r which awarded c l a i m a n t t h i s u n s c h e d u l e d d i s a b i l i t y . 
C l a i m a n t s u f f e r s from a d e g e n e r a t i v e c o n d i t i o n of t he s p i n e 
d i a g n o s e d a s lumbar s p o n d y l o s i s ; however, o b j e c t i v e f i n d i n g s , a s 
i d e n t i f i e d by a 1982 lumbar myelogram, have remained unchanged 
s i n c e 1977. S y m p t o m a t i c a l l y c l a i m a n t a p p e a r s t o have worsened; 
however, i t i s w e l l documented t h a t c l a i m a n t ' s s u b j e c t i v e 
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c o m p l a i n t s t e n d t o be d i s p r o p o r t i o n a t e t o o b j e c t i v e f i n d i n g s . 
Comparing t h e c o m p l a i n t s e x p r e s s e d by c l a i m a n t a t t h e t i m e o f t h e 
e x t e n t l i t i g a t i o n i n 1980, w i t h c l a i m a n t ' s c u r r e n t c o m p l a i n t s , i t 
i s d i f f i c u l t t o d i s c e r n a s i g n i f i c a n t degree o f d i f f e r e n c e . We 
c o n c l u d e t h a t c l a i m a n t ' s m e d i c a l c o n d i t o n i s e s s e n t i a l l y t h e same 
now a s i t was a t t h e time of the 1980 R e f e r e e ' s o r d e r , by t h e 
terms of w h i c h c l a i m a n t r e c e i v e d an award f o r 40% u n s c h e d u l e d 
d i s a b i l i t y . 

T h i s does not end t h e i n q u i r y , however. I n F r e d Hanna, 34 
Van N a t t a 1271 ( 1 9 8 2 ) , the c l a i m had been reopened f o r v o c a t i o n a l 
r e h a b i l i t a t i o n and r e c l o s e d p u r s u a n t t o ORS 6 5 6 . 2 6 8 ( 5 ) . I n a 
p r i o r p r o c e e d i n g , c l a i m a n t had contended t h a t he was p e r m a n e n t l y 
and t o t a l l y d i s a b l e d , but a R e f e r e e had awarded 50% permanent 
p a r t i a l d i s a b i l i t y . On r e c l o s u r e of the c l a i m a f t e r c o m p l e t i o n of 
t h e v o c a t i o n a l r e h a b i l i t a t i o n program, c l a i m a n t a g a i n argued t h a t 
he was p e r m a n e n t l y and t o t a l l y d i s a b l e d . We compared t h e 
c i r c u m s t a n c e s e x i s t i n g a t t h e time o f t h e p r i o r p r o c e e d i n g , which 
r e s u l t e d i n t h e R e f e r e e ' s award o f 50% permanent p a r t i a l 
d i s a b i l i t y , w i t h the c i r c u m s t a n c e s e x i s t i n g a t t h e time of t h e 
p r o c e e d i n g on r e c l o s u r e of the c l a i m ; and we c o n c l u d e d t h a t t h e 
e v i d e n c e f a i l e d t o e s t a b l i s h any changed c i r c u m s t a n c e s i n t h e 
i n t e r i m . Thus we c o n c l u d e d t h a t c l a i m a n t was not e n t i t l e d t o any 
permanent d i s a b i l i t y i n a d d i t i o n t o the p r e v i o u s l y awarded 50% 
permanent p a r t i a l d i s a b i l i t y . 34 Van N a t t a a t 1277. 

On r e v i e w t h e C o u r t o f A p p e a l s r e j e c t e d our r e a s o n i n g and 
s t a t e d : 

"ORS 656.268(5) p r o v i d e s t h a t a new 
d e t e r m i n a t i o n be made when a worker c e a s e s 
t o be e n r o l l e d i n a program of v o c a t i o n a l 
r e h a b i l i t a t i o n . The new d e t e r m i n a t i o n 
would n e c e s s a r i l y be based on t h e m e d i c a l 
and o t h e r e v i d e n c e a v a i l a b l e a t t h a t time, 
i n c l u d i n g t h a t c o n c e r n i n g the s u c c e s s or 
f a i l u r e of t h e v o c a t i o n a l r e h a b i l i t a t i o n 
program. A c l a i m a n t ' s d i s a b i l i t y may be 
d e t e r m i n e d t o be more or l e s s t h a n 
p r e v i o u s l y supposed a f t e r v o c a t i o n a l 
r e h a b i l i t a t i o n , even a b s e n t a change i n h i s 
m e d i c a l c o n d i t i o n . A change i n a 
c l a i m a n t ' s c o n d i t i o n i s not r e q u i r e d t o 
o b t a i n a r e d e t e r m i n a t i o n of e x t e n t of 
d i s a b i l i t y on t e r m i n a t i o n of a program o f 
v o c a t i o n a l r e h a b i l i t a t i o n . " Hanna v. S A I F , 
65 Or App 649, 652 (1983) ( f o o t n o t e 
o m i t t e d ) . 

On r e c l o s u r e of a c l a i m p u r s u a n t t o ORS 656.268(5) we 
e v a l u a t e the c l a i m a n t ' s u n s c h e d u l e d d i s a b i l i t y b a s e d upon 
p r e s e n t l y e x i s t i n g f a c t s and c i r c u m s t a n c e s , but we t a k e i n t o 
c o n s i d e r a t i o n p r i o r awards or p r i o r a d j u d i c a t i o n s o f u n s c h e d u l e d 
d i s a b i l i t y a s p a r t of t h e e v a l u a t i o n p r o c e s s . 

Although we f i n d t h a t c l a i m a n t ' s m e d i c a l c o n d i t i o n i s 
e s s e n t i a l l y t h e same now as i t was a t the time of t h e 1980 e x t e n t 
l i t i g a t i o n , t h e e v e n t s t h a t have o c c u r r e d s i n c e t h a t t i m e , 
i n c l u d i n g c l a i m a n t ' s p a r t i c i p a t i o n i n an a u t h o r i z e d program of 
v o c a t i o n a l r e h a b i l i t a t i o n , i n d i c a t e t h a t c l a i m a n t ' s d i s a b i l i t y i s 
g r e a t e r t h a n t h a t r e f l e c t e d by t h e 40% u n s c h e d u l e d award. 
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C l a i m a n t p a r t i c i p a t e d i n a r e t r a i n i n g program i n t e n d e d t o 
e s t a b l i s h him i n a f i e l d r e l a t e d t o a u t o mechanics, t h e emphasis 
b e i n g on a u t o e l e c t r i c w i t h a l t e r n a t o r and g e n e r a t o r r e p a i r bench 
work. C l a i m a n t e x p e r i e n c e d an e x a c e r b a t i o n of h i s i n j u r y - r e l a t e d 
c o n d i t i o n d u r i n g on t h e j o b t r a i n i n g , and h i s p h y s i c i a n u l t i m a t e l y 
e x p r e s s e d t h e o p i n i o n t h a t t h i s t y p e of employment was beyond 
c l a i m a n t ' s p h y s i c a l c a p a b i l i t i e s . Thus e f f o r t s t o r e t r a i n 
c l a i m a n t f o r a s u i t a b l e o c c u p a t i o n f a i l e d , i n p a r t , a s a r e s u l t of 
c l a i m a n t ' s p h y s i c a l l i m i t a t i o n s . Of c o u r s e , t h e r e c o r d i s r e p l e t e 
w i t h i n d i c a t i o n s t h a t c l a i m a n t ' s r e t r a i n i n g program f a i l e d , i n 
s i g n i f i c a n t measure, as a r e s u l t o f i n s u f f i c i e n t e f f o r t on h i s 
p a r t . A l s o r e l e v a n t , a s noted by t h e R e f e r e e , i s t h e f a c t t h a t 
s i n c e t h e award o f 40% u n s c h e d u l e d d i s a b i l i t y i n 1980, i t h a s 
become even more e v i d e n t t h a t c l a i m a n t i s f o r e c l o s e d from 
r e t u r n i n g t o h i s p r e v i o u s o c c u p a t i o n as a t r u c k d r i v e r . 

C o n s i d e r i n g a l l of the p e r t i n e n t f a c t o r s , i n c l u d i n g 
c l a i m a n t ' s moderate p h y s i c a l impairment, h i s age ( 4 4 ) , t h e f a c t 
t h a t c l a i m a n t i s f u n c t i o n a l l y i l l i t e r a t e d e s p i t e h i s f o r m a l t e n t h 
grade e d u c a t i o n and GED, h i s employment h i s t o r y a s a t r u c k d r i v e r 
and c o n s t r u c t i o n l a b o r e r , h i s r e s i d u a l f u n c t i o n a l c a p a c i t y f o r 
l i g h t work o n l y , and h i s low-average t o d u l l - n o r m a l mental 
c a p a c i t y , we f i n d t h a t the R e f e r e e ' s i n c r e a s e d award a p p r o p r i a t e l y 
and a d e q u a t e l y compensates c l a i m a n t f o r the l o s s of e a r n i n g 
c a p a c i t y a t t r i b u t a b l e t o t h i s i n d u s t r i a l i n j u r y . 

I I 

The o t h e r i s s u e s of s u b s t a n c e a r e t h o s e r e l a t e d t o c l a i m a n t ' s 
J a n u a r y 1980 a g g r a v a t i o n c l a i m , i n c l u d i n g the i s s u e of p e n a l t i e s 
and a t t o r n e y f e e s . 

On or about J a n u a r y 23, 1983, c l a i m a n t was a s s i s t i n g an o l d 
a c q u a i n t a n c e , George P l a y e r , who owns and o p e r a t e s a t r u c k i n g 
b u s i n e s s . C l a i m a n t e x p e r i e n c e d an a c u t e e x a c e r b a t i o n of h i s 
c h r o n i c low back p a i n as a r e s u l t of h i s a c t i v i t i e s w i t h Mr. 
P l a y e r on t h e day i n q u e s t i o n . The s i g n i f i c a n t p h y s i c a l a c t i v i t y 
on c l a i m a n t ' s p a r t c o n s i s t e d of l i f t i n g and t h r o w i n g wooden 
p a l l e t s out of Mr. P l a y e r ' s van. Each p a l l e t weighed 
a p p r o x i m a t e l y 45 pounds. C l a i m a n t p r e s e n t e d h i m s e l f a t t h e 
emergency room on J a n u a r y 23, 1983 and was h o s p i t a l i z e d f o r 
c o n s e r v a t i v e management of h i s low back p a i n . He was d i s c h a r g e d 
on F e b r u a r y 4, 1983. 

The employer was a d v i s e d of c l a i m a n t ' s h o s p i t a l i z a t i o n and by 
d e n i a l d a t e d F e b r u a r y 3, 1983, informed c l a i m a n t t h a t i t d e n i e d 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s a p p a r e n t l y worsened c o n d i t i o n . The 
b a s i s of t h e d e n i a l was t h a t c l a i m a n t had s u s t a i n e d a new i n j u r y 
w h i l e w orking i n the employ of George P l a y e r , r e l i e v i n g B o i s e 
C ascade C o r p o r a t i o n of f u r t h e r r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
d i s a b i l i t y . At t h e h e a r i n g , the employer i n t e r p o s e d a second 
argument i n d e f e n s e of i t s d e n i a l , s e e Robert G. I r v i n , 35 Van 
N a t t a 1363 ( 1 9 8 3 ) , c o n t e n d i n g t h a t i n the e v e n t i t was not 
r e l i e v e d o f r e s p o n s i b i l i t y f o r c l a i m a n t ' s c o n d i t i o n on t h e b a s i s 
of a new i n j u r y , t h e n t h e r e was i n s u f f i c i e n t e v i d e n c e of a 
worsened c o n d i t i o n t o w a r r a n t c l a i m r e o p e n i n g p u r s u a n t t o ORS 
656.273. 

The R e f e r e e c o n c l u d e d t h a t t h e r e was i n s u f f i c i e n t e v i d e n c e o f 
an employer-employe r e l a t i o n s h i p e x i s t i n g between c l a i m a n t and Mr. 
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P l a y e r a t t h e time of c l a i m a n t ' s i n j u r y . We a r e i n complete 
agreement w i t h t h i s f i n d i n g and a f f i r m and adopt t h e r e l e v a n t 
p o r t i o n s of t h e R e f e r e e ' s o r d e r . We d i s a g r e e w i t h the R e f e r e e ' s 
c o n c l u s i o n t h a t c l a i m r e o p e n i n g i s a p p r o p r i a t e , b e c a u s e on our de 
novo r e v i e w of t h e r e c o r d , we a g r e e w i t h the employer's c o n t e n t i o n 
t h a t t h e e v i d e n c e f a i l s t o s u b s t a n t i a t e a worsened c o n d i t i o n 
w a r r a n t i n g c l a i m r e o p e n i n g . 

C l a i m a n t i s s i g n i f i c a n t l y d i s a b l e d , as r e f l e c t e d by t h e award 
of 65% u n s c h e d u l e d d i s a b i l i t y . C l a i m a n t h a s been m e d i c a l l y 
r e s t r i c t e d f o r q u i t e some time now w i t h r e g a r d t o h i s a b i l i t y t o 
l i f t i n e x c e s s of 30 pounds. I n a d d i t i o n , p h y s i c i a n s h a v e 
i n d i c a t e d t h a t r e p e t i t i v e bending i s c o n t r a i n d i c a t e d . Thus 
c l a i m a n t i s r e s t r i c t e d t o p u r s u i n g work of a l i g h t n a t u r e . 
C l a i m a n t e x p e r i e n c e s e x a c e r b a t i o n s and r e m i s s i o n s of back p a i n 
c h a r a c t e r i s t i c of i n d i v i d u a l s s u f f e r i n g from c h r o n i c p a i n . I t i s 
c l e a r t h a t , as a r e s u l t of c l a i m a n t ' s e x c e s s i v e p h y s i c a l a c t i v i t y 
i n J a n u a r y 1983 t h e r e h a s been no w o r s e n i n g of h i s u n d e r l y i n g 
c o n d i t i o n , i . e . , t h e u n d e r l y i n g d e g e n e r a t i v e p r o c e s s , and t h a t 
c l a i m a n t was h o s p i t a l i z e d b e c a u s e of a symptomatic w o r s e n i n g of 
h i s c h r o n i c low back c o n d i t i o n . 

The employer a r g u e s t h a t i n the absence of e v i d e n c e 
i n d i c a t i n g t h a t c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n has worsened, t h e 
c l a i m s h o u l d not be reopened p u r s u a n t t o ORS 656.273. I n James W. 
Foushee, 36 Van N a t t a 901 ( 1 9 8 4 ) , we found t h a t a symptomatic 
w o r s e n i n g of c l a i m a n t ' s low back c o n d i t i o n was s u f f i c i e n t t o 
w a r r a n t c l a i m r e o p e n i n g p u r s u a n t t o ORS 656.273. We b a s e d our 
Foushee d e c i s i o n , i n p a r t , upon the Supreme C o u r t ' s r e c e n t 
d e c i s i o n i n G a r b u t t v. S A I F , 297 Or 148 ( 1 9 8 4 ) , i n which t h e c o u r t 
s t a t e d : 

"We a l l o w e d r e v i e w i n t h i s c a s e t o make 
c l e a r t h a t a p h y s i c i a n ' s r e p o r t i s not 
i n d i s p e n s a b l e i n a w o r k e r s ' compensation 
c l a i m . I n the c a s e of an ' e x t e n t of 
d i s a b i l i t y ' c l a i m , such as t h i s c l a i m , a s 
i n t h e c a s e of an a g g r a v a t i o n c l a i m , no 
p h y s i c i a n ' s r e p o r t i s r e q u i r e d t o be 
s t a t u t o r i l y s u f f i c i e n t . The w o r k e r ' s or 
o t h e r l a y t e s t i m o n y may or may not c a r r y 
the w o r k e r ' s burden of p r o v i n g t h e e x t e n t 
of d i s a b i l i t y , but the law does not mandate 
a m e d i c a l r e p o r t . The same i s t r u e f o r an 
a g g r a v a t i o n c l a i m . " 297 Or a t 151-52. 

The day a f t e r we d e c i d e d Foushee, the C ourt o f A p p e a l s 
d e c i d e d S c h e i d e m a n t e l v. S A I F , 68 Or App 822 ( 1 9 8 4 ) . The c o u r t 
a f f i r m e d t h a t p o r t i o n of our o r d e r which had upheld a d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m . I n so h o l d i n g , t h e c o u r t s t a t e d , 
" C l a i m a n t has the burden t o show through m e d i c a l e v i d e n c e a 
w o r s e n i n g of h e r u n d e r l y i n g c o n d i t i o n , not m e r e l y an a g g r a v a t i o n 
o f h e r symptoms." 68 Or App a t 826. 

I n Foushee we d i d not s t a t e a r u l e a p p l i c a b l e t o a l l c l a i m s 
f o r r e o p e n i n g under the a g g r a v a t i o n s t a t u t e . R a t h e r , we h e l d t h a t 
"a symptomatic w o r s e n i n g may be s u f f i c i e n t t o e s t a b l i s h an 
a g g r a v a t i o n c l a i m , " and i n t h a t c a s e i t was. 36 Van N a t t a a t 
904. I t i s d i f f i c u l t t o a s c e r t a i n whether the c o u r t i n 
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S c h e i d e m a n t e l i n t e n d e d t o s t a t e a r u l e of law a p p l i c a b l e i n a l l 
c l a i m s f o r r e o p e n i n g under ORS 656.273, o r whether t h e c o u r t was 
m e r e l y s t a t i n g a f a c t u a l p r e d i c a t e t o a f i n d i n g of c o m p e n s a b i l i t y 
i n t h a t c l a i m . C o n s i d e r i n g t h e n a t u r e of t h e c l a i m a n t ' s c o n d i t i o n 
i n S c h e i d e m a n t e l , we tend t o b e l i e v e t h a t t h e c o u r t was s t a t i n g 
t h e f a c t u a l b a s i s of i t s d e c i s i o n on de novo r e v i e w , a s opposed t o 
s t a t i n g a r u l e of law. T h i s i n t e r p r e t a t i o n of t h e c o u r t ' s 
s t a t e m e n t a p p e a r s c o n s i s t e n t w i t h t h e i m p l i c a t i o n s o f G a r b u t t v. 
SA I F , s u p r a , a s w e l l as t h e p o l i c y e x p r e s s e d i n our Foushee 
d e c i s i o n . 

The f o l l o w i n g e v i d e n c e i s r e l e v a n t t o t h e i s s u e s c o n c e r n i n g 
c l a i m a n t ' s a g g r a v a t i o n c l a i m . When c l a i m a n t was h o s p i t a l i z e d i n 
J a n u a r y of 1983, he was examined by Dr. Mason, a neur o s u r g e o n who 
had become f a m i l i a r w i t h c l a i m a n t ' s m e d i c a l problem b e g i n n i n g i n 
October of 1982. Dr. Mason had h o s p i t a l i z e d c l a i m a n t i n December 
of 1982 f o r d i a g n o s t i c p u r p o s e s . When he examined c l a i m a n t a t t h e 
time of t h e J a n u a r y 1983 e x a c e r b a t i o n and consequent 
h o s p i t a l i z a t i o n , he commented t h a t c l a i m a n t was b e i n g r e a d m i t t e d 
f o r r e c u r r i n g lumbar d i s c o m f o r t . He saw no c a u s e t o p e r f o r m any 
d i a g n o s t i c p r o c e d u r e s i n a d d i t i o n t o t h e p r e c e d i n g December 
myelography. Dr. Mason's J a n u a r y 24, 1983 c o n s u l t a t i o n r e p o r t 
s t a t e s , " I do not t h i n k t h a t a n y t h i n g o t h e r t h a n b e i n g o f f h i s 
f e e t f o r a p e r i o d of time would be i n d i c a t e d a t t h i s p o i n t . " Dr. 
Mason's d e p o s i t i o n was t a k e n a f t e r c l a i m a n t ' s d i s c h a r g e from t h e 
h o s p i t a l , and he t e s t i f i e d t h a t c l a i m a n t had been h o s p i t a l i z e d a s 
a r e s u l t o f t h e marked i n c r e a s e i n p a i n , which was s e c o n d a r y t o 
c l a i m a n t ' s o v e r a c t i v i t y . 

Dr. Mason a l s o t e s t i f i e d : 

" [ C l a i m a n t ] h a s a c h r o n i c u n d e r l y i n g back 
s i t u a t i o n t h a t i s not going to change under 
t h e b e s t of c i r c u m s t a n c e s , and i t i s su c h 
t h a t i n i t s e l f i t would not r e q u i r e 
h o s p i t a l i z a t i o n . But I t h i n k i f he h a s an 
a g g r a v a t i o n of h i s back p a i n , i t can be 
s e v e r e enough and t h a t ' s what happened i n 
J a n u a r y t o r e q u i r e a h o s p i t a l i z a t i o n and 
t r e a t m e n t . I t ' s not l i k e l y t h a t t h e 
t r e a t m e n t w i l l e v e r be s u r g i c a l , but i t i s 
m e d i c a l t r e a t m e n t . " 

The d e p o s i t i o n of Dr. E i s e n d o r f a l s o was t a k e n i n F e b r u a r y 
1983. Dr. E i s e n d o r f h a s been t r e a t i n g c l a i m a n t s i n c e 1967, and i t 
was he who r e f e r r e d c l a i m a n t f o r an e v a l u a t i o n by Dr. Mason i n 
October of 1982. Although Dr. E i s e n d o r f ' s d e p o s i t i o n , a s w e l l as 
Dr. Mason's, was o b v i o u s l y t a k e n i n an e f f o r t t o f u r t h e r t h e 
empl o y e r ' s d e f e n s e of a new, i n d e p e n d e n t l y c o n t r i b u t o r y i n d u s t r i a l 
i n j u r y i n J a n u a r y o f 1983, much of the t e s t i m o n y i s e l u c i d a t i n g 
w i t h r e g a r d t o t h e J a n u a r y symptomatic worsening of c l a i m a n t ' s 
c h r o n i c back c o n d i t i o n v i s - a - v i s t h e q u e s t i o n o f c l a i m r e o p e n i n g 
p u r s u a n t t o ORS 656.273. Dr. E i s e n d o r f t e s t i f i e d t h a t t h e J a n u a r y 
1983 i n c i d e n t was p a r t and p a r c e l of c l a i m a n t ' s ongoing m e d i c a l 
problem. The f o l l o w i n g q u e s t i o n was ask e d and answered: 

"Q: Dr., would you e x p e c t t h a t t h a t 
two-week h o s p i t a l i z a t i o n was w i t h i n t h e 
range of consequences of h i s e x c e e d i n g t h e 
r e s t r i c t i o n s of the c h r o n i c ongoing problem 
t h a t e x i s t e d b e f o r e t h a t i n c i d e n t ? 
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"A: I t h i n k t h a t would be r e a s o n a b l e . " 

I n some c a s e s , such a s Foushee, a symptomatic w o r s e n i n g w i l l 
be found s u f f i c i e n t t o w a r r a n t c l a i m r e o p e n i n g under t h e 
a g g r a v a t i o n s t a t u t e . I n o t h e r i n s t a n c e s , i t w i l l not, a s where 
t h e c l a i m a n t h a s a h i s t o r y of a c h r o n i c p a i n problem c h a r a c t e r i z e d 
by p e r i o d i c e x a c e r b a t i o n s and r e m i s s i o n s . As we s t a t e d i n Kenneth 
L. E l l i o t t , 36 Van N a t t a 1141 ( 1 9 8 4 ) , i n which we found t h a t 
c l a i m a n t f a i l e d t o e s t a b l i s h a w o r s e n i n g s u f f i c i e n t f o r p u r p o s e s 
o f r e o p e n i n g p u r s u a n t t o t h e a g g r a v a t i o n s t a t u t e : 

"We do not f i n d i t noteworthy t h a t a 
c l a i m a n t w i t h 45% permanent low back 
d i s a b i l i t y e x p e r i e n c e s f l a r e u p s o f 
symptoms. A c c o r d i n g t o c l a i m a n t ' s h i s t o r y , 
p e r i o d s of more a c u t e and l e s s a c u t e 
symptoms have a r i s e n i n the p a s t and, i t i s 
s a f e t o assume, w i l l c o n t i n u e t o o c c u r 
p e r i o d i c a l l y . Such a 'waxing and waning' 
i s t o be e x p e c t e d and does not r e q u i r e the 
r e o p e n i n g of a c l a i m . " 36 Van N a t t a a t 1143. 

The r e s p e c t i v e s i t u a t i o n s i n Foushee and E l l i o t t may be viewed a s 
b e i n g more o r l e s s on o p p o s i t e ends of a continuum. Depending 
upon where a p a r t i c u l a r c a s e f a l l s on t h e continuum, c l a i m 
r e o p e n i n g p u r s u a n t t o the a g g r a v a t i o n s t a t u t e may or may not be 
w a r r a n t e d . The f a c t t h a t a c l a i m a n t h a s been h o s p i t a l i z e d does 
not, i n and of i t s e l f , e s t a b l i s h a worsened c o n d i t i o n w i t h i n the 
meaning of ORS 656.273. Van M. Brown, 36 Van N a t t a 1109 ( 1 9 8 4 ) ; 
s e e H u t c h i n s o n v. L o u i s a n a - P a c i f i c , 67 Or App 577 ( 1 9 8 4 ) . 

C o n s i d e r i n g the e v i d e n c e b e a r i n g upon c l a i m a n t ' s symptomatic 
w o r s e n i n g i n J a n u a r y of 1982, i n l i g h t of a l l o f the e v i d e n c e 
r e l a t i v e t o t he n a t u r e and e x t e n t of c l a i m a n t ' s c h r o n i c back 
c o n d i t i o n , we c o n c l u d e t h a t c l a i m a n t ' s symptomatic w o r s e n i n g and 
e n s u i n g h o s p i t a l i z a t i o n i n J a n u a r y of 1983 i s c o n s i s t e n t w i t h t h e 
award o f 65% u n s c h e d u l e d d i s a b i l i t y , t h a t i t r e p r e s e n t s one i n a 
s e r i e s of e x a c e r b a t i o n s which a r e c h a r a c t e r i s t i c o f c l a i m a n t ' s 
c h r o n i c p a i n syndrome, and t h a t , i n t h i s p a r t i c u l a r c a s e , c l a i m 
r e o p e n i n g f o r payment of a d d i t i o n a l temporary t o t a l d i s a b i l i t y was 
not w a r r a n t e d . 

I n view of our c o n c l u s i o n c o n c e r n i n g the c o m p e n s a b i l i t y of 
c l a i m a n t ' s a g g r a v a t i o n c l a i m , the R e f e r e e ' s i m p o s i t i o n of a 
p e n a l t y and a t t o r n e y ' s f e e cannot be s u s t a i n e d . The a g g r a v a t i o n 
c l a i m a r o s e on or about J a n u a r y 23, 1983. The employer a p p a r e n t l y 
was n o t i f i e d q u i t e p r o m p t l y . As i n d i c a t e d , t h e employer d e n i e d 
the a g g r a v a t i o n c l a i m on F e b r u a r y 3, 1983. T h i s d e n i a l , 
o b v i o u s l y , was w i t h i n 14 days of n o t i c e or knowledge of t h e c l a i m , 
a s i t was w i t h i n 14 days of t h e i n c i d e n t i t s e l f . By i s s u i n g i t s 
d e n i a l so promptly, t h e employer c u t o f f i t s o b l i g a t i o n t o pay 
i n t e r i m c ompensation. See ORS 6 5 6 . 2 7 3 ( 6 ) , 6 5 6 . 2 6 2 ( 4 ) . S i n c e 
t h e r e was no o b l i g a t i o n t o pay i n t e r i m compensation, and s i n c e we 
have found t h a t the a g g r a v a t i o n c l a i m i s not compensable, t h e r e 
a r e no amounts "then due" t o form the b a s i s f o r i m p o s i t i o n of a 
p e n a l t y ; and w i t h the p e n a l t y , the a s s o c i a t e d a t t o r n e y ' s f e e 
f a i l s . D a r r e l l W. C a r r , 36 Van N a t t a 16 ( 1 9 8 4 ) . 
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I l l 

The r e m a i n i n g i s s u e i s r a i s e d by c l a i m a n t ' s c o n t e n t i o n t h a t 
t h e September 28, 1982 D e t e r m i n a t i o n Order e r r o n e o u s l y t e r m i n a t e d 
temporary d i s a b i l i t y b e n e f i t s as of August 18, 1982. C l a i m a n t 
contends t h a t no s t a t e m e n t of h i s m e d i c a l l y s t a t i o n a r y s t a t u s was 
fo r t h c o m i n g u n t i l Dr. Thompson's September 3, 1982 c o n c u r r e n c e 
w i t h t h e f i n d i n g s and c o n c l u s i o n s of the p a i n c l i n i c s t a f f . 

We c o n c l u d e t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on 
August 18, 1982 based upon an o f f i c e note of t h a t d a t e from Dr. 
Thompson. A c c o r d i n g t o t h i s o f f i c e note, c l a i m a n t a p p a r e n t l y 
e x p e r i e n c e d an e x a c e r b a t i o n of h i s back and l e f t l e g p a i n on 
Monday, August 16, w h i l e he was r i d i n g a s t a t i o n a r y b i c y c l e . Two 
days l a t e r Dr. Thompson examined c l a i m a n t and found t h a t h i s 
c o n d i t i o n was " b a s i c a l l y unchanged from p r e v i o u s e x a m i n a t i o n s . " 
Dr. Thompson c o n c l u d e d , "He was a d v i s e d t h a t I d i d not f e e l t h e r e 
was any s i g n i f i c a n t change i n h i s symptoms or f i n d i n g s b u t t h i s 
was r e l a t e d t o h i s p r e v i o u s s e t of symptoms. He i s t o r e t u r n t o 
t h e p a i n c l i n i c and r e t u r n h e r e p . r . n . " 

I t was a p p a r e n t l y on t he b a s i s of t h i s o f f i c e n ote t h a t t h e 
E v a l u a t i o n D i v i s i o n determined t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y on August 18, 1982. We a g r e e w i t h t h i s d e t e r m i n a t i o n 
and, t h e r e f o r e , d e c l i n e t o modify t h e D e t e r m i n a t i o n Order a s 
r e q u e s t e d . The p e r t i n e n t p o r t i o n of t he R e f e r e e ' s o r d e r i s 
a f f i r m e d . 

The R e f e r e e ' s o r d e r s d a t e d A p r i l 25, 1983 and May 4, 1983 a r e 
r e v e r s e d i n p a r t and a f f i r m e d i n p a r t . Those p o r t i o n s which s e t 
a s i d e t h e employer's F e b r u a r y 3, 1983 a g g r a v a t i o n c l a i m d e n i a l and 
imposed p e n a l t i e s and a t t o r n e y f e e s a r e r e v e r s e d ; t h e employer's 
d e n i a l i s r e i n s t a t e d and a f f i r m e d . The remainder of t h e R e f e r e e ' s 
o r d e r i s a f f i r m e d . 

Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Brown's o r d e r w h i c h 
a f f i r m e d t h e September 30, 1982 D e t e r m i n a t i o n Order, w h e r e i n no 
a d d i t i o n a l permanent d i s a b i l i t y was awarded, and found t h a t 
c l a i m a n t had not proven an a g g r a v a t i o n of h i s c o n d i t i o n . C l a i m a n t 
contends t h a t he i s permanently and t o t a l l y d i s a b l e d and t h a t h i s 
A p r i l 1981 a g g r a v a t i o n c l a i m i s compensable. We r e v e r s e t h e 
R e f e r e e and award c l a i m a n t permanent t o t a l d i s a b i l i t y . 

We make t h e f o l l o w i n g f i n d i n g s of f a c t . C l a i m a n t i s a 51 
y e a r o l d l o g t r u c k d r i v e r who s u f f e r e d a compensable i n j u r y i n 
August 1977 when h i s t r u c k l e f t t h e road and o v e r t u r n e d . He 
s u s t a i n e d s i g n i f i c a n t head i n j u r i e s which r e s u l t e d i n b i n a u r a l 
h e a r i n g l o s s , b a l a n c e d i f f i c u l t i e s , impairment o f t h i n k i n g 
p r o c e s s e s , memory l o s s , slow s l u r r e d speech and l e f t - s i d e d 
h e m i p a r e s i s . C l a i m a n t a l s o developed s h o u l d e r , low back and l e g 
p a i n a s a r e s u l t o f t h e a c c i d e n t . 

ORDER 

DWAYNE A. KESTER, C l a i m a n t 
V e l u r e & B r u c e , C l a i m a n t ' s A t t o r n e y s 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s 

WCB 82-07338 
A u g u s t 29, 1984 
O r d e r on Revi e w 
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I n August 1980 a D e t e r m i n a t i o n Order awarded c l a i m a n t 40% 
u n s c h e d u l e d permanent d i s a b i l i t y f o r i n j u r y t o h i s head, 40.38% 
s c h e d u l e d d i s a b i l i t y f o r l o s s of h e a r i n g i n h i s r i g h t e a r and 
38.5% s c h e d u l e d d i s a b i l i t y f o r l o s s of h e a r i n g i n h i s l e f t e a r . 
T h i s award was e v e n t u a l l y i n c r e a s e d t o 65% u n s c h e d u l e d d i s a b i l i t y 
by a R e f e r e e a f t e r a h e a r i n g i n A p r i l 1981 and t h e n t o 75% by the 
Board. 

I n October 1980 the Sout h e r n Oregon M e d i c a l C o n s u l t a n t s 
examined c l a i m a n t and s t a t e d : 

" T h i s p a t i e n t s h o u l d be encouraged t o 
f u n c t i o n w i t h i n h i s l i m i t a t i o n s and t o 
a v o i d t h o s e t h i n g s t h a t c o u l d c a u s e f u r t h e r 
i n j u r i e s t o h i m s e l f or o t h e r s i n c l u d i n g 
h u n t i n g , d r i v i n g , working around any type 
of moving equipment which r e q u i r e s b a l a n c e 
and t h e a b i l i t y t o move q u i c k l y . Both h i s 
c o o r d i n a t i o n and thought p r o c e s s e s a r e 
s i g n i f i c a n t l y slowed from h i s 
p o s t - t r a u m a t i c e n c e p h a l o p a t h y . I t would be 
much b e t t e r t o p l a c e t h e p a t i e n t w i t h i n a 
p r o t e c t e d work s i t u a t i o n w i t h a v e r y 
u n d e r s t a n d i n g employer, p r i m a r i l y r e q u i r i n g 
s i t t i n g and f u n c t i o n i n g o f h i s r i g h t arm 
w i t h o u t t h e need f o r making f r e q u e n t 
d e c i s i o n s or a t l e a s t not under t h e s t r e s s 
of d o i n g t h i s r a p i d l y . " 

From F e b r u a r y 1978 u n t i l May 1981 c l a i m a n t p a r t i c i p a t e d w i t h 
v a r i o u s c o u n s e l o r s i n v o c a t i o n a l r e h a b i l i t a t i o n e f f o r t s , i n c l u d i n g 
i n v o l v e m e n t i n two s h e l t e r e d workshops. C l a i m a n t ' s i n v o l v e m e n t 
w i t h t h e second workshop, Klamath Work A c t i v i t y C e n t e r , began i n 
March 1981. I n A p r i l 1981, n i n e days a f t e r c l a i m a n t ' s h e a r i n g on 
e x t e n t of permanent d i s a b i l i t y , Dr. Kearns r e p o r t e d t h a t 
c l a i m a n t ' s back and l e g p a i n had i n c r e a s e d s i n c e w orking a t t he 
r e h a b i l i t a t i o n c e n t e r . On May 11, 1981 c l a i m a n t ' s v o c a t i o n a l 
program was t e r m i n a t e d due t o h i s back p a i n . 

T h e r e a f t e r , t h e v o c a t i o n a l c o n s u l t a n t s who a r r a n g e d f o r 
c l a i m a n t ' s p a r t i c i p a t i o n i n t h e Klamath s h e l t e r e d workshop 
recommended t h a t c l a i m a n t ' s f i l e be c l o s e d b e c a u s e t h e y were t h e 
t h i r d p r i v a t e r e h a b i l i t a t i o n f i r m t h a t had t r i e d u n s u c c e s s f u l l y t o 
r e t u r n c l a i m a n t t o a r e l i a b l e j o b , c l a i m a n t ' s GATB s c o r e s were i n 
the lower a v e r a g e range w i t h h i s f i n g e r and manual d e x t e r i t y b e i n g 
i n the bottom 10%, and c l a i m a n t o n l y q u a l i f i e d f o r two out o f 68 
o c c u p a t i o n a l p r o f i l e s . The c o m b i n a t i o n o f h i s p h y s i c a l 
l i m i t a t i o n s , e d u c a t i o n and age s e v e r e l y l i m i t e d t h e j o b s t h a t were 
a v a i l a b l e t o c l a i m a n t , and s i n c e c l a i m a n t dropped out o f t h e 
s h e l t e r e d workshop s e t t i n g , t h e y had no v i a b l e j o b s t h a t t h e y 
c o u l d o f f e r c l a i m a n t and b e l i e v e d t h a t f u r t h e r e f f o r t s on t h e i r 
p a r t would not be f r u i t f u l . I n t e l l i g e n c e t e s t i n g shows c l a i m a n t 
t o now be i n the d u l l - n o r m a l r a n g e . A September 30, 1982 
D e t e r m i n a t i o n Order c l o s e d t h e c l a i m f o l l o w i n g t e r m i n a t i o n o f t h e 
v o c a t i o n a l program. 

I n A p r i l 1983 Dr. Dunn r e p o r t e d t h a t c l a i m a n t ' s back p a i n was 
e x a c e r b a t e d by l i f t i n g , bending, t w i s t i n g , or any t y p e o f 
i n c r e a s e d motion. He a l s o r e p o r t e d l i m i t e d range o f motion i n 
c l a i m a n t ' s low back. I n June 1983 Dr. Dunn i n d i c a t e d t h a t 
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c l a i m a n t was l i m i t e d t o s i t t i n g two h o u r s , s t a n d i n g two h o u r s and 
w a l k i n g two h o u r s t o t a l i n an e i g h t hour day. C l a i m a n t c o u l d 
o c c a s i o n a l l y l i f t , c a r r y and push up t o 20 pounds and s h o u l d n e v e r 
bend o r t w i s t . 

C l a i m a n t ' s j o b s e e k i n g e f f o r t s s i n c e h i s e x p e r i e n c e a t t h e 
Klamath C e n t e r c o n s i s t e d o f a p p l y i n g f o r a j o b a s a s a l e s p e r s o n a t 
a f i r e p l a c e s t o r e and c h e c k i n g t h e c l a s s i f i e d a d v e r t i s e m e n t s i n 
th e newspaper. 

The R e f e r e e found no change i n c l a i m a n t ' s c o n d i t i o n s i n c e t h e 
A p r i l 1981 h e a r i n g on e x t e n t of d i s a b i l i t y and, t h e r e f o r e , t h a t 
c l a i m a n t c o u l d not have h i s permanent d i s a b i l i t y r e d e t e r m i n e d . 
S i n c e t h e R e f e r e e ' s o r d e r , however, the Co u r t o f A p p e a l s . d e c i d e d 
Hanna v. S A I F , 65 Or App 649 ( 1 9 8 3 ) , which s t a t e s , "A change i n a 
c l a i m a n t ' s c o n d i t i o n i s not r e q u i r e d t o o b t a i n a r e d e t e r m i n a t i o n 
of e x t e n t o f d i s a b i l i t y on t e r m i n a t i o n of a program of v o c a t i o n a l 
r e h a b i l i t a t i o n . " 65 Or App a t 652. See B i l l y J oe J o n e s , 36 Van 
N a t t a 1230 ( d e c i d e d t h i s d a t e ) . 

F i r s t , b a s e d on Dr. K e a r n s ' A p r i l 30, 1981 r e p o r t we f i n d 
t h a t c l a i m a n t ' s c o n d i t i o n worsened a f t e r the A p r i l 1981 h e a r i n g as 
a r e s u l t of p a r t i c i p a t i n g i n t h e s h e l t e r e d workshop and t h a t h i s 
a g g r a v a t i o n c l a i m t h u s i s compensable. Dr. Kearns recommended 
t h a t c l a i m a n t be o f f work f o r a n o t h e r week and t h a t he c o u l d 
r e t u r n t o work t h e r e a f t e r p r o v i d i n g he s i g n i f i c a n t l y improved. 
C l a i m a n t d i d not r e t u r n t o t h e Klamath C e n t e r . The September 30, 
1982 D e t e r m i n a t i o n Order, a s amended by a March 11, 1983 
D e t e r m i n a t i o n Order, awarded temporary d i s a b i l i t y through May 11, 
1981. S i n c e no time l o s s was a u t h o r i z e d beyond t h i s d a t e , no 
a d d i t i o n a l time l o s s i s due under t h e a g g r a v a t i o n c l a i m . 

Second, even i f we d i d not f i n d the a g g r a v a t i o n c l a i m 
compensable, we would r a t e c l a i m a n t ' s permanent d i s a b i l i t y w i t h o u t 
r e g a r d t o whether h i s c o n d i t i o n h a s changed. Hanna, s u p r a . We 
c o n s i d e r c l a i m a n t ' s s e v e r e impairment i n c l u d i n g d i s a b l i n g p a i n , 
h i s age of 51, h i s e d u c a t i o n c o n s i s t i n g of a GED, h i s i n t e l l i g e n c e 
l e v e l , and h i s work e x p e r i e n c e a s a l o g t r u c k d r i v e r , r a n c h hand, 
m i l l worker and c a r p e n t e r . We a l s o c o n s i d e r c l a i m a n t ' s v o c a t i o n a l 
e f f o r t s and t h e c o n c l u s i o n s of t h e v o c a t i o n a l c o n s u l t a n t s 
r e g a r d i n g c l a i m a n t ' s e m p l o y a b i l i t y . We f i n d t h a t c l a i m a n t h a s 
made r e a s o n a b l e e f f o r t s t o o b t a i n employment under ORS 
6 5 6 . 2 0 6 ( 3 ) . F u r t h e r m o r e , we c o n c l u d e t h a t c l a i m a n t i s p e r m a n e n t l y 
t o t a l l y d i s a b l e d b e g i n n i n g May 12, 1981, t h e day a f t e r h i s l a s t 
v o c a t i o n a l program was t e r m i n a t e d due t o h i s worsened c o n d i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 2, 1983 i s r e v e r s e d . 
C l a i m a n t i s awarded permanent t o t a l d i s a b i l i t y a s of May 12, 
1981. C l a i m a n t ' s a t t o r n e y i s awarded 25% of c l a i m a n t ' s 
c o m pensation a s an a t t o r n e y f e e , s a i d sum t o be p a i d out of 
c l a i m a n t ' s compensation. 
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FORREST A. L A F F I N , C l a i m a n t WCB 82-01857 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 29, 1984 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 
Reviewed by Board Members F e r r i s and L e w i s . 

The i n s u r e r r e q u e s t s r e v i e w of t h o s e p o r t i o n s of R e f e r e e 
Braverman's o r d e r which a s s e s s e d an a t t o r n e y f e e a g a i n s t i t f o r 
c l a i m a n t ' s p r e v a i l i n g on t h e i s s u e of e l i g i b i l i t y f o r a v o c a t i o n a l 
r e h a b i l i t a t i o n program. The F i e l d S e r v i c e s D i v i s i o n 
c r o s s - r e q u e s t s r e v i e w a l l e g i n g t h a t c l a i m a n t f a i l e d t o e x h a u s t h i s 
a d m i n i s t r a t i v e r e medies and, a l t e r n a t i v e l y , t h a t on t h e m e r i t s he 
i s not e l i g i b l e f o r a v o c a t i o n a l r e h a b i l i t a t i o n program. C l a i m a n t 
a l s o f i l e d a c r o s s r e q u e s t f o r r e v i e w , however we a r e u n a b l e t o 
d e t e r m i n e what i s s u e c l a i m a n t i n t e n d e d t o r a i s e by h i s c r o s s 
r e q u e s t f o r r e v i e w . 

C l a i m a n t sought FSD a p p r o v a l f o r an out of s t a t e v o c a t i o n a l 
r e h a b i l i t a t i o n program. FSD r e f u s e d a p p r o v a l on J a n u a r y 15, 1982 
s t a t i n g , "You a r e not a v a i l a b l e f o r s e r v i c e s b e c a u s e : you a r e 
r e s i d i n g out of s t a t e . " On March 19, 1982 c l a i m a n t f i l e d a 
s u p p l e m e n t a l r e q u e s t f o r h e a r i n g r a i s i n g t h e i s s u e of FSD's 
r e f u s a l to a u t h o r i z e the v o c a t i o n a l r e h a b i l i t a t i o n program. 

At h e a r i n g , the i n s u r e r ' s a t t o r n e y d e c l i n e d t o r e p r e s e n t FSD 
d e s p i t e OAR 4 3 6 - 6 1 - 9 7 0 ( 1 ) , which became e f f e c t i v e p r i o r t o t h e 
h e a r i n g . The r e g u l a t i o n p r o v i d e s : 

" I n s u r e r s a r e r e s p o n s i b l e f o r d e f e n d i n g 
i s s u e s i n v o l v i n g e x p e n d i t u r e of 
R e h a b i l i t a t i o n R e s e r v e Funds whenever 
v o c a t i o n a l a s s i s t a n c e i s an i s s u e f o r 
h e a r i n g or l i t i g a t i o n . T h i s s e c t i o n 
a p p l i e s whether worker v o c a t i o n a l 
a s s i s t a n c e i s the r e s p o n s i b i l i t y of the 
i n s u r e r or the D i v i s i o n . " 

The R e f e r e e h e l d t h a t c l a i m a n t i s e l i g i b l e f o r the v o c a t i o n a l 
r e h a b i l i t a t i o n program and a s s e s s e d an a t t o r n e y f e e a g a i n s t the 
i n s u r e r . The i n s u r e r r e q u e s t e d r e c o n s i d e r a t i o n a s k i n g t h e R e f e r e e 
t o c l a r i f y t h a t t h e i n s u r e r d i d not r e p r e s e n t FSD a t h e a r i n g and 
a s k i n g t h a t t h e R e f e r e e not a s s e s s the a t t o r n e y f e e a g a i n s t i t 
b e c a u s e i t had not t a k e n a p o s i t i o n a d v e r s e t o the c l a i m a n t a t 
h e a r i n g . The R e f e r e e c l a r i f i e d t h a t the i n s u r e r ' s a t t o r n e y had 
n e v e r r e p r e s e n t e d FSD a t h e a r i n g , n e v e r t h e l e s s , he h e l d t h a t the 
a t t o r n e y f e e was p r o p e r l y a s s e s s e d a g a i n s t the i n s u r e r . 

The i n s u r e r r e q u e s t e d r e v i e w on the a t t o r n e y f e e i s s u e . FSD, 
through the A t t o r n e y G e n e r a l , c r o s s - r e q u e s t e d r e v i e w . I n i t s 
b r i e f on r e v i e w , the A t t o r n e y G e n e r a l a n t i c i p a t e s the argument 
t h a t i t w a ived appearance a t h e a r i n g and i s , t h e r e f o r e , b a r r e d 
from e n t e r i n g t h e c a s e on Board r e v i e w . 

The Board h a s r e f u s e d to a l l o w the A t t o r n e y G e n e r a l ' s o f f i c e 
t o e n t e r a c a s e a t the Board l e v e l where we found t h a t t h e 
A t t o r n e y G e n e r a l ' s o f f i c e had waived a p p e a r a n c e . Gary R. Rapp, 34 
Van N a t t a 1236 ( 1 9 8 2 ) . However, we a g r e e w i t h t h e A t t o r n e y 
G e n e r a l t h a t a w a i v e r r e q u i r e s an i n t e n t i o n a l r e l i n q u i s h m e n t of a 
known r i g h t . Under the c i r c u m s t a n c e s of t h i s c a s e , we f i n d t h a t 
the A t t o r n e y G e n e r a l ' s o f f i c e d i d not waive a p p e a r a n c e b e c a u s e i t 

-1239-



b e l i e v e d t h e i n s u r e r would r e p r e s e n t FSD's i n t e r e s t s p u r s u a n t t o 
OAR 4 3 6 - 6 1 - 9 7 0 ( 1 ) . I t was o n l y a f t e r t h e h e a r i n g t h a t t h e 
A t t o r n e y G e n e r a l ' s o f f i c e l e a r n e d t h a t t h e i n s u r e r ' s a t t o r n e y d i d 
not r e p r e s e n t FSD's i n t e r e s t . A c c o r d i n g l y , we f i n d t h a t t h e 
A t t o r n e y G e n e r a l ' s o f f i c e d i d not k n o w i n g l y waive a p p e a r a n c e 
b e f o r e the R e f e r e e and t h a t i t p r o p e r l y r e p r e s e n t s FSD b e f o r e t h e 
Board. 

On t h e m e r i t s , we f i n d t h a t c l a i m a n t f a i l e d t o e x h a u s t h i s 
a d m i n i s t r a t i v e r e m e d i e s . At t h e time c l a i m a n t r e q u e s t e d a h e a r i n g 
on FSD's r e f u s a l t o a u t h o r i z e c l a i m a n t ' s v o c a t i o n a l r e h a b i l i t a t i o n 
program, OAR 436-61-998 r e q u i r e d c l a i m a n t t o f i r s t s e ek 
a d m i n i s t r a t i v e r e v i e w w i t h the D i r e c t o r of the Workers' 
Compensation Department b e f o r e r e q u e s t i n g a h e a r i n g on an 
e l i g i b i l i t y i s s u e . We have p r e v i o u s l y h e l d t h a t OAR 436-61-998 i s 
t o be a p p l i e d r e t r o a c t i v e l y . Dan M. M i l l e r , 36 Van N a t t a 245 
( 1 9 8 4 ) . A c c o r d i n g l y , we f i n d t h a t c l a i m a n t has f a i l e d t o e x h a u s t 
h i s a d m i n i s t r a t i v e remedies and the c l a i m i s not p r o p e r l y b e f o r e 
the Board. As we d i d i n M i l l e r , we r e f e r the m a t t e r t o t h e 
D i r e c t o r f o r r e v i e w of FSD's d e c i s i o n . 

B e c ause o f our d i s p o s i t i o n of t h i s c a s e , the a t t o r n e y f e e 
i s s u e i s moot. 

ORDER 

The R e f e r e e ' s o r d e r s d a t e d August 31, 1983 and September 28, 
1983 a r e v a c a t e d , c l a i m a n t ' s r e q u e s t f o r h e a r i n g on t h e 
e l i g i b i l i t y i s s u e i s d i s m i s s e d and the m a t t e r i s r e f e r r e d t o the 
D i r e c t o r of t h e Workers' Compensation Department p u r s u a n t t o ORS 
6 5 6.728(6) and t h e a p p l i c a b l e a d m i n i s t r a t i v e r u l e s . 

JIMMIE PARKERSON, C l a i m a n t WCB 82-07754, 8 2 - 0 7 7 5 5 , 
G a t t i & G a t t i , C l a i m a n t ' s A t t o r n e y s 82-07756 & 82-11210 
D o n a l d Howe, A s s t . A t t o r n e y G e n e r a l A u g u s t 29, 1984 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members F e r r i s and L e w i s . 

E B I Companies, t h e i n s u r e r f o r Salem Tent & Awning, r e q u e s t s 
r e v i e w of t h o s e p o r t i o n s of R e f e r e e N i c h o l s ' o r d e r s which s e t 
a s i d e E B I ' s d e n i a l of c l a i m a n t ' s August 17, 1982 new i n j u r y 
c l a i m . The Inmate I n j u r y Fund ( h e r e i n a f t e r "Fund") c r o s s - r e q u e s t s 
r e v i e w of t h o s e p o r t i o n s of t h e R e f e r e e ' s o r d e r s which awarded 
c l a i m a n t 32° f o r 10% u n s c h e d u l e d d i s a b i l i t y i n c o n n e c t i o n w i t h 
c l a i m a n t ' s J u l y 22, 1981 i n j u r y and o r d e r e d t h a t the Fund pay 
c l a i m a n t and h i s a t t o r n e y a p e n a l t y and a s s o c i a t e d a t t o r n e y ' s f e e 
f o r the Fund's f a i l u r e t o p r o p e r l y p r o c e s s c l a i m a n t ' s a g g r a v a t i o n 
c l a i m . The Fund's c r o s s - r e q u e s t f o r r e v i e w was d i s m i s s e d on 
c l a i m a n t ' s motion f o r t h e r e a s o n t h a t i t was not t i m e l y f i l e d . 
Jimmie P a r k e r s o n , 35 Van N a t t a 1247 ( 1 9 8 3 ) . Because the Fund h a s 
argued t h e s e p o i n t s i n i t s r e s p o n d e n t ' s b r i e f , we have c o n s i d e r e d 
t h e i s s u e s a s b e i n g p r o p e r l y b e f o r e us on r e v i e w . I d . a t 1249-50. 

On the r e s p o n s i b i l i t y i s s u e r a i s e d by E B I , we r e v e r s e . I n 
c o n c l u d i n g t h a t c l a i m a n t ' s August 17, 1982 i n c i d e n t r e p r e s e n t e d a 
new i n j u r y r a t h e r t h a n an a g g r a v a t i o n of one of c l a i m a n t ' s e a r l i e r 
i n j u r i e s i n s u r e d by the Fund, t h e R e f e r e e r e l i e d upon t h e f a c t s 
t h a t c l a i m a n t e x p e r i e n c e d t h e sudden, immediate o n s e t o f low back 
p a i n when he s q u a t t e d w h i l e u n l o a d i n g p i p e ; t h a t , p r i o r t o t h i s 
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i n c i d e n t , c l a i m a n t had been working f o r a few weeks p e r f o r m i n g 
r e l a t i v e l y h eavy l a b o r ; and c l a i m a n t ' s t e s t i m o n y c o n c e r n i n g h i s 
b e l i e f t h a t h i s low back c o n d i t i o n , a s of the time o f h e a r i n g , had 
not r e t u r n e d t o i t s p r e - i n j u r y (August 17, 1982) l e v e l . 

I n r e a c h i n g t h e o p p o s i t e c o n c l u s i o n , we a r e p e r s u a d e d by t h e 
f o l l o w i n g f a c t s . C l a i m a n t had been examined by Dr. Spady 
a p p r o x i m a t e l y t h r e e weeks b e f o r e the August 1982 i n c i d e n t , a t 
which time Dr. Spady d i a g n o s e d a s p r a i n of t h e lumbar s p i n e 
r e g i o n , from which c l a i m a n t had " e s s e n t i a l l y r e c o v e r e d . . . w i t h 
some minor r e s i d u a l symptoms which r e q u i r e c a u t i o n i n h i s work 
a c t i v i t i e s . " C l a i m a n t had g i v e n a h i s t o r y of o c c a s i o n a l symptoms 
d u r i n g h i s work a c t i v i t y a s an awning i n s t a l l e r a t t h a t t i m e , w i t h 
c o n t i n u i n g m i l d low back d i s c o m f o r t and i n c r e a s e d p a i n c a u s e d by 
bending and l i f t i n g . The i n c i d e n t which c a u s e d t h e o n s e t of 
c l a i m a n t ' s August 17, 1982 e p i s o d e , a l t h o u g h i t o c c u r r e d d u r i n g a 
p e r i o d of work a c t i v i t y , was not, i n and of i t s e l f , one which we 
b e l i e v e can be f a i r l y c h a r a c t e r i z e d as a " t r a u m a t i c i n j u r y " ; 
r a t h e r , c l a i m a n t was i n t h e p r o c e s s of l a y i n g a p i e c e of p i p e on 
t h e ground, and he was i n a s q u a t t i n g p o s i t i o n , when he 
e x p e r i e n c e d the e p i s o d e i n q u e s t i o n . T h i s i n c i t i n g e v e n t was more 
i n the n a t u r e of a s i m p l e movement, as opposed t o a trauma. 

C o n s i d e r i n g the f i n d i n g s of Dr. Spady's e x a m i n a t i o n , t h e f a c t 
t h a t t h r e e weeks l a t e r c l a i m a n t e x p e r i e n c e d t h i s e p i s o d e w h i c h 
a p p e a r s e n t i r e l y c o n s i s t e n t w i t h Dr. Spady's p r o g n o s t i c a t i o n , t h e 
i n t e r v e n i n g p e r i o d of c o n t i n u i n g symptoms and the n a t u r e o f t h e 
i n c i d e n t i n q u e s t i o n , we a r e i n c l i n e d t o b e l i e v e t h a t c l a i m a n t ' s 
August 1982 e p i s o d e i s more i n the n a t u r e of an a g g r a v a t i o n o f h i s 
p r i o r low back i n j u r i e s a s opposed t o a new, independent i n j u r y 
f o r w h i c h E B I b e a r s r e s p o n s i b i l i t y . Although t h i s i s a t y p i c a l l y 
c l o s e r e s p o n s i b i l i t y q u e s t i o n , we b e l i e v e t h a t , on t h e 
a g g r a v a t i o n / n e w i n j u r y continuum, i t i s c l o s e r t o t h a t end o f t h e 
s p e ctrum which P r o f e s s o r L a r s o n d e s c r i b e s as i n c l u d i n g : 

" . . . t h e k i n d of c a s e i n which a man h a s 
s u f f e r e d a back s t r a i n , f o l l o w e d by a 
p e r i o d of work w i t h c o n t i n u i n g symptoms 
i n d i c a t i n g t h a t the o r i g i n a l c o n d i t i o n 
p e r s i s t s , and c u l m i n a t i n g i n a second 
p e r i o d of d i s a b i l i t y p r e c i p i t a t e d by some 
l i f t or e x e r t i o n . " 4 L a r s o n , Workmen's 
Compensation Law § 95.23, a t 17-135 ( 1 9 8 4 ) . 

These c i r c u m s t a n t i a l f a c t o r s , c o u p l e d w i t h the a p p a r e n t l y 
unanimous m e d i c a l o p i n i o n t h a t c l a i m a n t ' s August 17, 1982 e p i s o d e 
r e p r e s e n t s an e x a c e r b a t i o n or c o n t i n u a t i o n of h i s p r e v i o u s low 
back problems, p e r s u a d e us t h a t c l a i m a n t s u s t a i n e d an a g g r a v a t i o n 
r a t h e r t h a n a new i n j u r y . T h i s makes i t n e c e s s a r y t o i d e n t i f y 
which one of c l a i m a n t ' s t h r e e a c c e p t e d i n j u r y c l a i m s p r o c e s s e d by 
t h e Fund s h o u l d be h e l d a c c o u n t a b l e f o r c l a i m a n t ' s low back 
c o n d i t i o n on and a f t e r August 17, 1982; i . e . , under wh i c h one o f 
t h e t h r e e i n j u r y c l a i m s the Fund s h o u l d p r o c e s s t h i s a g g r a v a t i o n 
c l a i m . We b e l i e v e the r e c o r d e s t a b l i s h e s t h a t the t h i r d of 
c l a i m a n t ' s t h r e e a c c e p t e d i n j u r i e s ( t h a t d a t e of i n j u r y b e i n g 
J u l y 22, 1981) was the most s e v e r e of t h e s e t h r e e i n j u r i e s and 
a c c o u n t a b l e f o r t h e most s i g n i f i c a n t p o r t i o n o f t h e r e s i d u a l 
impairment c l a i m a n t c o n t i n u e d t o e x p e r i e n c e , which u l t i m a t e l y l e d 
t o t h e August 1982 e x a c e r b a t i o n . A c c o r d i n g l y , we o r d e r t h e Fund 
t o p r o c e s s t h i s c l a i m as an a g g r a v a t i o n o f c l a i m a n t ' s J u l y 22, 
1981 i n j u r y . -1241-



Our f i n d i n g t h a t t h e Fund i s r e s p o n s i b l e t o pay c l a i m a n t ' s 
c ompensation i n c o n n e c t i o n w i t h an a g g r a v a t i o n o f h i s J u l y 1981 
i n j u r y o b v i a t e s t h e need t o a d d r e s s t h e i s s u e s r a i s e d c o n c e r n i n g 
t h e p r o p e r e v a l u a t i o n and e x t e n t of c l a i m a n t ' s permanent 
d i s a b i l i t y . When c l a i m a n t ' s c o n d i t i o n i s once a g a i n d e t e r m i n e d t o 
be m e d i c a l l y s t a t i o n a r y , t h e Fund w i l l be r e q u i r e d t o r e c l o s e 
c l a i m a n t ' s J u l y 22, 1981 c l a i m , a t which time c l a i m a n t w i l l be 
e n t i t l e d t o a new d e t e r m i n a t i o n c o n c e r n i n g permanent d i s a b i l i t y , 
i f any, a s w e l l a s a h e a r i n g p u r s u a n t t o ORS 656.283. 

On t h e i s s u e r a i s e d by t h e Fund, c o n c e r n i n g t h e R e f e r e e ' s 
i m p o s i t i o n of a p e n a l t y and a t t o r n e y ' s f e e , we r e v e r s e . The 
r e c o r d does not s u p p o r t t h e R e f e r e e ' s c o n c l u s i o n t h a t t h e Fund was 
r e q u i r e d t o pay i n t e r i m compensation b e c a u s e i t c o n t a i n s no 
e v i d e n c e t h a t the Fund had the r e q u i s i t e n o t i c e o r knowledge of 
c l a i m a n t ' s m e d i c a l l y v e r i f i e d i n a b i l i t y t o work due t o a w o r s e n i n g 
of h i s i n j u r y - r e l a t e d c o n d i t i o n . ORS 6 5 6 . 2 7 3 ( 6 ) . A l t h o u g h t h e 
Fund might o t h e r w i s e be s u b j e c t t o a p e n a l t y f o r i t s f a i l u r e t o 
respond t o c l a i m a n t ' s a g g r a v a t i o n c l a i m , we a s s e s s no p e n a l t i e s 
b e c a u s e no amounts were "then due" upon which t o a s s e s s 
p e n a l t i e s . ORS 6 5 6 . 2 6 2 ( 1 0 ) ; s e e E B I v. Thomas, 66 Or App 105 
( 1 9 8 3 ) ; s e e a l s o D a r r e l l C a r r , 36 Van N a t t a 16 ( 1 9 8 4 ) . 

ORDER 

The R e f e r e e ' s o r d e r s d a t e d A p r i l 29, 1983 and May 9, 1983 a r e 
r e v e r s e d i n p a r t , v a c a t e d i n p a r t and a f f i r m e d i n p a r t . Those 
p o r t i o n s of t h e o r d e r s which s e t a s i d e E B I ' s d e n i a l of c l a i m a n t ' s 
new i n j u r y c l a i m a r e r e v e r s e d , and E B I ' s d e n i a l d a t e d December 1, 
1982 i s r e i n s t a t e d and a f f i r m e d . T h i s c l a i m i s remanded t o t h e 
Inmate I n j u r y Fund f o r a c c e p t a n c e and p r o c e s s i n g a s an a g g r a v a t i o n 
of c l a i m a n t ' s J u l y 22, 1981 i n j u r y c l a i m . Those p o r t i o n s of t h e 
R e f e r e e ' s o r d e r which imposed a p e n a l t y and a s s o c i a t e d a t t o r n e y ' s 
f e e f o r t h e Inmate I n j u r y Fund's f a i l u r e t o pay i n t e r i m 
c ompensation and t i m e l y a c c e p t or deny c l a i m a n t ' s a g g r a v a t i o n 
c l a i m a r e r e v e r s e d . The R e f e r e e ' s award of 32° f o r 10% 
un s c h e d u l e d permanent d i s a b i l i t y i n c o n n e c t i o n w i t h c l a i m a n t ' s 
J u l y 22, 1981 low back i n j u r y i s v a c a t e d . The remainder o f t h e 
R e f e r e e ' s o r d e r i s a f f i r m e d . Compensation and a t t o r n e y f e e s p a i d 
or p a y a b l e by E B I under t h e terms of t h e R e f e r e e ' s o r d e r s h a l l be 
r e i m b u r s e d t o E B I and p a i d by the Inmate I n j u r y Fund. 

JACK R. STEIMER, C l a i m a n t WCB 81-08623 
E v o h l Malagon, C l a i m a n t ' s A t t o r n e y A u g u s t 29, 1984 
G a r r e t t , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Remand (Remanding) 

T h i s c a s e i s p r e s e n t l y b e f o r e us on remand from t h e C o u r t of 
A p p e a l s . S t e i m e r v. B o i s e Cascade Corp., 67 Or App 11 ( 1 9 8 4 ) . 
The i s s u e i s whether t h i s c a s e h a s been " i m p r o p e r l y , i n c o m p l e t e l y 
or o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d or h e a r d by t h e R e f e r e e " 
w i t h i n t h e meaning of ORS 6 5 6 . 2 9 5 ( 5 ) ; and, i f so, whether i t 
s h o u l d be remanded t o t he R e f e r e e f o r f u r t h e r e v i d e n c e t a k i n g . 
See B a i l e y v. S A I F , 296 Or 41, 44 ( 1 9 8 3 ) . 

C l a i m a n t was u n r e p r e s e n t e d a t h e a r i n g . The i s s u e was t h e 
e x t e n t of permanent p a r t i a l d i s a b i l i t y , i f any, r e s u l t i n g from h i s 
i n d u s t r i a l i n j u r y , t h e most a p p a r e n t and d i r e c t r e s u l t o f w h i c h 
was t h e l o s s of a t e s t i c l e . The R e f e r e e c o n c l u d e d t h a t t h e r e was 
no e v i d e n c e t o s u p p o r t a f i n d i n g t h a t c l a i m a n t ' s e a r n i n g c a p a c i t y 
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had been i m p a i r e d or a d v e r s e l y a f f e c t e d by h i s i n j u r y . On r e v i e w 
we d e n i e d c l a i m a n t ' s r e q u e s t f o r remand and a f f i r m e d the R e f e r e e ' 
o r d e r , f i n d i n g "no b a s i s i n Oregon law t o make an award o f 
permanent d i s a b i l i t y . " 35 Van N a t t a 565, 566 ( 1 9 8 3 ) . 

A f t e r we i s s u e d our Order on Review, t h e Supreme C o u r t 
d e c i d e d B a i l e y v. S A I F , s u p r a , i n which t h e c o u r t s t a t e d , among 
o t h e r t h i n g s : 

" I t must be remembered t h a t we a r e 
c o n s i d e r i n g t he a c t i o n s of an 
a d m i n i s t r a t i v e board d e s i g n e d t o be 
f l e x i b l e i n i t s s e a r c h f o r a c c u r a t e f a c t s 
and j u s t c o n c l u s i o n s . The f o r m a l r u l e s o f 
e v i d e n c e d e s i g n e d f o r t r i a l s a r e r e l a x e d . 
D e c i s i o n s on c o m p e n s a b i l i t y may be reopened 
t o d e v e l o p c o m p l e t e l y the r e c o r d w i t h much 
g r e a t e r e a s e than judgments i n c i v i l c a s e s 
where one of the p a r t i e s w i s h e s t o s e t 
a s i d e , f o r example, a judgment f o r newly 
d i s c o v e r e d e v i d e n c e . " 296 Or a t 46. 

Whether the i s s u e i s c o m p e n s a b i l i t y or e x t e n t of d i s a b i l i t y , t h e 
same c o n s i d e r a t i o n s c o n c e r n i n g t h e " s e a r c h f o r a c c u r a t e f a c t s and 
j u s t c o n c l u s i o n s " a p p l y . See, e.g., Egge v. N u - S t e e l , 57 Or App 
327 ( 1 9 8 2 ) . 

The few documents a d m i t t e d as e x h i b i t s a t t h e h e a r i n g 
i n d i c a t e t h a t , a s a r e s u l t of t he d i r e c t trauma t o c l a i m a n t ' s 
g r o i n , he may have s u s t a i n e d an i n j u r y t o h i s low back. C l a i m a n t 
t e s t i f i e d t h a t he c o n t i n u e d t o e x p e r i e n c e problems w i t h r e g a r d t o 
t h e c o n d i t i o n of h i s back. C l a i m a n t was r e p r e s e n t e d by c o u n s e l on 
Board r e v i e w , and a r e p o r t of a p s y c h i a t r i c e v a l u a t i o n (conducted 
a f t e r i s s u a n c e of the R e f e r e e ' s o r d e r ) i d e n t i f i e d , among o t h e r 
t h i n g s , an a d j u s t m e n t d i s o r d e r w i t h work i n h i b i t i o n , which was 
i n i t i a l l y s e v e r e f o l l o w i n g c l a i m a n t ' s i n j u r y . T h i s p h y s i c i a n 
s t a t e d h i s u n c e r t a i n t y as t o whether t h i s d i s o r d e r was r e s o l v i n g 
or whether i t might form the b a s i s f o r the development o f a 
c h r o n i c p o s t - t r a u m a s t r e s s syndrome w i t h c u e i n g a t some l a t e r d a t e 

As of t h e time of h e a r i n g , c l a i m a n t has become reemployed as 
a s a l e s m a n . The r e c o r d i s not developed c o n c e r n i n g h i s r e a s o n s 
f o r t e r m i n a t i n g h i s employment o f two and a h a l f y e a r s w i t h B o i s e 
Cascade ( t h e employer h e r e i n ) ; however, the r e p o r t s u b m i t t e d i n 
s u p p o r t of remand s u g g e s t s c l a i m a n t ' s b e l i e f t h a t t h e r e were "hard 
f e e l i n g s , " and t h a t t h i s p l a y e d a r o l e i n h i s r e t u r n t o r e t a i l 
s a l e s work. When ask e d by t h e R e f e r e e whether he had any t r o u b l e 
p e r f o r m i n g h i s p r e s e n t j o b , he s t a t e d t h a t he d i d w i t h r e s p e c t t o 
h i s back c o n d i t i o n . C l a i m a n t s t a t e d , on more than one o c c a s i o n , 
t h a t he was " a b l e t o work, by law." 

I f c l a i m a n t i s e n t i t l e d t o any award f o r permanent d i s a b i l i t y 
i t i s f o r an u n s c h e d u l e d d i s a b i l i t y . The c r i t e r i o n f o r r a t i n g 
u n s c h e d u l e d d i s a b i l i t y i s t he permanent l o s s of e a r n i n g c a p a c i t y 
due to a compensable i n j u r y . " E a r n i n g c a p a c i t y i s the a b i l i t y t o 
o b t a i n and h o l d g a i n f u l employment i n the broad f i e l d of g e n e r a l 
o c c u p a t i o n s , t a k i n g i n t o c o n s i d e r a t i o n s u c h f a c t o r s a s age, 
e d u c a t i o n , t r a i n i n g , s k i l l s and work e x p e r i e n c e . " ORS 6 5 6 . 2 1 4 ( 5 ) . 

I t i s a l l too e v i d e n t t h a t c l a i m a n t h a s no c o n c e p t i o n o f t h e 
meaning of l o s t e a r n i n g c a p a c i t y . I t was o b v i o u s l y h i s 
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u n d e r s t a n d i n g t h a t , b e c a u s e he was p r e s e n t l y g a i n f u l l y employed, 
he c o u l d not "by law" r e c e i v e an award f o r permanent d i s a b i l i t y . 
I t i s a l s o p a i n f u l l y a p p a r e n t t h a t c l a i m a n t sought t o u t i l i z e t h e 
h e a r i n g b e f o r e t h i s R e f e r e e as a forum t o a i r h i s h e a r t f e l t b e l i e f 
t h a t h i s i n j u r y , a s w e l l as i n j u r i e s s u s t a i n e d by c o w o r k e r s , 
r e s u l t e d from t h e employer's f a i l u r e t o implement p r e c a u t i o n a r y 
s a f e t y measures. 

A l t h o u g h c l a i m a n t chose t o p r o c e e d w i t h t h e h e a r i n g w i t h o u t 
t h e a s s i s t a n c e of c o u n s e l , t h e r e c o r d c l e a r l y r e f l e c t s t h a t he had 
l i t t l e o r no u n d e r s t a n d i n g of t he n a t u r e of t h e p r o c e e d i n g . As a 
r e s u l t , t h e r e c o r d , t o t h e e x t e n t t h a t i t was d e v e l o p e d a t a l l , 
was i n c o m p l e t e l y and i n s u f f i c i e n t l y developed on t h e i s s u e of 
un s c h e d u l e d permanent d i s a b i l i t y . 

C o n s i d e r i n g t h e p e c u l i a r c i r c u m s t a n c e s p r e s e n t e d h e r e i n , and 
based.upon our c o n c l u s i o n t h a t t h e r e c o r d h a s been i n c o m p l e t e l y 
and i n s u f f i c i e n t l y developed, we c o n c l u d e t h a t i t i s a p p r o p r i a t e 
to remand t h i s m a t t e r to the H e a r i n g s D i v i s i o n f o r f u r t h e r 
p r o c e e d i n g s on t he i s s u e of c l a i m a n t ' s u n s c h e d u l e d permanent 
d i s a b i l i t y , i f any. 

ORDER 

T h i s c a s e i s remanded to the H e a r i n g s D i v i s i o n f o r f u r t h e r 
p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

WILLIAM A. WALKER, C l a i m a n t WCB 82-11426 
M y r i c k , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 29, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
Reviewed by Board Members L e w i s and F e r r i s . 

The S AIF C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e Mongrain's 
o r d e r which s e t a s i d e i t s d e n i a l of c o n t i n u i n g r e s p o n s i b i l i t y f o r 
t r e a t m e n t of c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n , v a r i o u s l y 
d i a g n o s e d as p o s t - c o n c u s s i o n syndrome, p o s t - t r a u m a t i c s t r e s s 
d i s o r d e r and, most r e c e n t l y , s c h i z o - t y p e p e r s o n a l i t y d i s o r d e r . 
The i s s u e i s c o m p e n s a b i l i t y . I n a d d i t i o n , SAIF has moved the 
Board f o r an o r d e r remanding t o the R e f e r e e f o r f u r t h e r e v i d e n c e 
t a k i n g . See 6 5 6 . 2 9 5 ( 5 ) . 

S A I F ' s motion f o r remand i s d e n i e d . The a d d i t i o n a l 
e v i d e n t i a r y m a t e r i a l s u b m i t t e d i n s u p p o r t of S A I F ' s motion ( w h i c h 
has been c o n s i d e r e d s o l e l y f o r the purpose of r u l i n g on t h e 
motion) does not sup p o r t the c o n c l u s i o n t h a t t h e r e c o r d h a s been 
i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d on 
the c r i t i c a l i s s u e , i . e . , t h e c a u s a l r e l a t i o n s h i p between 
c l a i m a n t ' s J a n u a r y 1981 i n d u s t r i a l i n j u r y and h i s ongoing 
p s y c h o l o g i c a l d i s o r d e r . Indeed, the p r o f f e r e d e v i d e n t i a r y 
m a t e r i a l tends t o s u p p o r t the c o n c l u s i o n r e a c h e d by t h e R e f e r e e , 
i n d i c a t i n g t h a t t h e r e c o r d h a s not been i n a d e q u a t e l y d e v e l o p e d on 
the c a u s a t i o n i s s u e . 

On our de novo r e v i e w of t he r e c o r d , a s d e f i n e d by ORS 
6 5 6 . 2 9 5 ( 5 ) , we f i n d t h a t a preponderance of the e v i d e n c e 
i d e n t i f i e s c l a i m a n t ' s ongoing p s y c h o l o g i c a l d i s o r d e r a s a 
compensable consequence of h i s i n d u s t r i a l i n j u r y . We a r e i n 
agreement w i t h t h e R e f e r e e ' s a n a l y s i s and c o n c l u s i o n s ; t h e r e f o r e , 
we a f f i r m and adopt h i s w e l l - r e a s o n e d o r d e r . 
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ORDER 

The R e f e r e e ' s o r d e r dated August 23, 1983 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $500 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by the S A I F C o r p o r a t i o n . 

SHARON BRACKE, C l a i m a n t WCB 83-02130 
P a r k e r & McCann, C l a i m a n t ' s A t t o r n e y s A u g u s t 30, 1984 
Cheney & K e l l e y , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 
Reviewed by Board Members F e r r i s and L e w i s . 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e N e a l ' s o r d e r w h i c h : 
( 1 ) awarded c l a i m a n t temporary t o t a l or temporary p a r t i a l 
d i s a b i l i t y from J u l y 1, 1977 u n t i l c l a i m a n t ' s c l a i m i s c l o s e d 
p u r s u a n t t o ORS 656.268; and (2) awarded p e n a l t i e s of 25% of t h e 
amounts due c l a i m a n t u n t i l the d a t e of h e a r i n g , and a t t o r n e y f e e s , 
f o r t h e i n s u r e r ' s r e f u s a l to pay temporary d i s a b i l i t y b e n e f i t s . 
The i n s u r e r contends t h a t the p e r i o d of temporary d i s a b i l i t y 
o r d e r e d i s e x c e s s i v e and t h a t the p e n a l t i e s and a t t o r n e y f e e s a r e 
unw a r r a n t e d . 

The Board m o d i f i e s the R e f e r e e ' s award of temporary 
d i s a b i l i t y , p e n a l t i e s and a t t o r n e y f e e s . 

We make t h e f o l l o w i n g f i n d i n g s of f a c t . C l a i m a n t s u f f e r s 
from a pulmonary d i s e a s e , "meat wrap p e r s ' asthma," which was found 
t o be a compensable o c c u p a t i o n a l d i s e a s e and t he r e s p o n s i b i l i t y of 
B a z a ' r and i t s i n s u r e r , New Hampshire I n s u r a n c e Co. Br a c k e v . 
B a z a ' r , 293 Or 239 ( 1 9 8 2 ) . C l a i m a n t worked a s a meat wrapper f o r 
B a z a ' r u n t i l March 30, 1977. She a l s o worked p a r t - t i m e as a meat 
wrapper f o r A l b e r t s o n ' s and T h r i f t w a y , h e r l a s t day w i t h 
A l b e r t s o n ' s b e i n g May 9, 1977 and h e r l a s t day w i t h T h r i f t w a y 
b e i n g May 14, 1977. C l a i m a n t t e s t i f i e d t h a t she d i s c o n t i n u e d 
working as a meat wrapper i n May 1977 because she was i l l from 
meat wrap p e r s ' asthma. We a c c e p t c l a i m a n t ' s t e s t i m o n y i n t h i s 
r e g a r d as we r e l y on the o p i n i o n of Dr. Bardana, who r e p o r t e d t h a t 
c l a i m a n t ' s work t e r m i n a t i o n i n May 1977 was m e d i c a l l y i n d i c a t e d 
due t o meat wrappers' asthma and t h a t c l a i m a n t was t o t a l l y 
d i s a b l e d from g a i n f u l employment f o r a t l e a s t t h r e e months. 

Dr. Bardana r e p o r t e d , based on c l a i m a n t ' s h i s t o r y , t h a t by 
August 1977 c l a i m a n t s t i l l had s i g n i f i c a n t r e v e r s i b l e o b s t r u c t i v e 
l u n g d i s e a s e and remained about 50% d i s a b l e d a t t h a t t i m e . 
F u r t h e r , Dr. Bardana opined t h a t by December 1977 c l a i m a n t was 
ne a r t o t a l r e c o v e r y and he assumed c l a i m a n t ' s d i s a b i l i t y t o be 
n e g l i g i b l e w i t h r e g a r d t o many forms of s e d e n t a r y work. Dr. 
Bardana r e p o r t e d t h a t c e r t a i n l y by the time he f i r s t saw c l a i m a n t 
on September 13, 1978 she was t o t a l l y c a p a b l e of g a i n f u l 
employment, p r o v i d i n g t h e r e was no undue e x e r t i o n and a r e a s o n a b l y 
p o l l u t a n t - f r e e environment, s i n c e she s t i l l had an element o f 
r e a c t i v e a i r w a y d i s e a s e s e c o n d a r y t o h e r work as a meatwrapper. 
When Dr. Bardana saw c l a i m a n t on September 13, 1978, she was 
j o g g i n g t h r e e m i l e s a day but r e q u i r e d t h e use of a b r o n c h o d i l a t o r 
t o remain asymptomatic. 

Dr. Bardana s t a t e d t h a t c l a i m a n t has permanent r e s i d u a l s of 
meat w r a p p e r s ' asthma i n the form of t h e s e n s i t i v i t y she h a s 
a c q u i r e d t o t h e r m o a c t i v a t e d PVC and p r i c e l a b e l s . C l a i m a n t ' s 
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b r o n c h i a l spasm r e a c t i o n a l s o would be t r i g g e r e d by o t h e r 
i r r i t a n t s s uch as c i g a r e t t e smoke. Dr. Bardana e x p l a i n e d t h a t 
once the s e n s i t i v i t y i s a c q u i r e d , the p a t i e n t i s p e r m a n e n t l y 
s e n s i t i z e d . He e x p e c t e d c l a i m a n t t o remain asymptomatic, a s she 
was when he saw h e r i n September 1978, u n l e s s she was i n an 
environment w i t h t r i g g e r i n g a g e n t s . 

C l a i m a n t f i l e d a c l a i m a g a i n s t B a z a ' r i n J a n u a r y 1978, w h i c h 
was d e n i e d i n March 1978. The R e f e r e e upheld B a z a ' r ' s d e n i a l and 
the Board a f f i r m e d the R e f e r e e ' s o r d e r . Sharon B r a c k e , 29 Van 
N a t t a 947 ( 1 9 8 0 ) . The C o u r t of A p p e a l s found B a z a ' r r e s p o n s i b l e 
f o r c l a i m a n t ' s c o n d i t i o n , but remanded t o the Board t o d e t e r m i n e 
which i n s u r e r was r e s p o n s i b l e or whether B a z a ' r was s e l f - i n s u r e d 
a t the time c l a i m a n t c o n t r a c t e d the d i s e a s e . B r a c k e v. B a z a ' r , 51 
Or App 627 ( 1 9 8 1 ) . The Supreme Court a g r e e d t h a t B a z a ' r was 
r e s p o n s i b l e but found t h a t B a z a ' r was i n s u r e d by New Hampshire 
I n s u r a n c e Co. a t the time c l a i m a n t became d i s a b l e d , s o remand was 
not n e c e s s a r y . 293 Or 239 ( 1 9 8 2 ) . 

T h e r e f o r e , the c a s e was not remanded t o t h e i n s u r e r f o r 
a c c e p t a n c e u n t i l the Supreme C o u r t ' s mandate i s s u e d on A p r i l 4, 
1983. The i n s u r e r r e q u e s t e d c l a i m c l o s u r e on A p r i l 12, 1983 and 
on A p r i l 20, 1983 the i n s u r e r p a i d c l a i m a n t temporary t o t a l 
d i s a b i l i t y from March 30, 1977 through June 30, 1977. 

C l a i m a n t never r e t u r n e d and was n ever r e l e a s e d t o r e t u r n t o 
h e r r e g u l a r work as a meat wrapper. 

On May 12, 1983 the E v a l u a t i o n D i v i s i o n i s s u e d a 
D e t e r m i n a t i o n Order which awarded c l a i m a n t , temporary t o t a l 
d i s a b i l i t y from J a n u a r y 12, 1977 through March 30, 1977. 
T h e r e a f t e r , Dr. Keppel, c l a i m a n t ' s t r e a t i n g d o c t o r , r e p o r t e d t h a t 
c l a i m a n t s t i l l had p e r s i s t e n t r e a c t i v e a i r w a y d i s e a s e which 
r e q u i r e d m e d i c a l t r e a t m e n t of the symptoms. Dr. Keppel o p i n e d , 
t h e r e f o r e , t h a t c l a i m a n t has r e s i d u a l s from h e r o r i g i n a l e x p o s u r e 
as a meat wrapper. On J u l y 14, 1983 t h e May 12, 1983 
D e t e r m i n a t i o n Order was r e s c i n d e d by the E v a l u a t i o n D i v i s i o n on 
t h e grounds t h a t c l a i m a n t ' s c o n d i t i o n had not become m e d i c a l l y 
s t a t i o n a r y . 

Another D e t e r m i n a t i o n Order i s s u e d on August 25, 1983 
awarding temporary t o t a l d i s a b i l i t y from J a n u a r y 12, 1977 through 
September 13, 1978. S u b s e q u e n t l y , Dr. Keppel r e p o r t e d t h a t 
c l a i m a n t c o n t i n u e d t o r e q u i r e the use of a b r o n c h o d i l a t o r f o r t h e 
c o n t r o l of h e r symptoms. Dr. Keppel a l s o s t a t e d t h a t c l a i m a n t had 
not been a b l e t o r e t u r n to any g a i n f u l employment. By o r d e r d a t e d 
November 3, 1983, the E v a l u a t i o n D i v i s i o n r e s c i n d e d t h e August 25, 
1983 D e t e r m i n a t i o n Order, a l s o on the grounds t h a t c l a i m a n t ' s 
c o n d i t i o n had not become m e d i c a l l y s t a t i o n a r y . By t h e time o f 
h e a r i n g , no o t h e r D e t e r m i n a t i o n Order had been i s s u e d and t h e 
i n s u r e r had p a i d c l a i m a n t no temporary d i s a b i l i t y b e n e f i t s o t h e r 
than the t h r e e months of b e n e f i t s p a i d i n A p r i l 1983. 

C l a i m a n t t e s t i f i e d t h a t a f t e r she q u i t working as a meat 
wrapper i n May 1977 she worked f o r two or t h r e e months a s a 
w a i t r e s s , but had t o q u i t due t o c i g a r e t t e smoke i r r i t a t i o n . 
C l a i m a n t t e s t i f i e d t h a t she then went on w e l f a r e and had no 
f u r t h e r employment u n t i l March 1980, when she worked a t Healthways 
f o r two or t h r e e months. Then c l a i m a n t s a i d she worked a t 
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P o r t l a n d P u b l i c S c h o o l s from June t o J u l y 1980, a t t h e Gourmet 
R a b b i t from October to November 1980, a t Gateway Gourmet i n 
November 1980, and a t Oregon Drapery from November 1980 t o J a n u a r y 
1981. I n s p r i n g 1981 c l a i m a n t began going t o s c h o o l a t P o r t l a n d 
Community C o l l e g e ( S y l v a n i a ) , where she a l s o worked. At t h e time 
o f h e a r i n g , c l a i m a n t c o n t i n u e d a t t e n d i n g c l a s s e s and working a t 
the s c h o o l . 

The R e f e r e e h e l d t h a t once t h e i n s u r e r was o b l i g a t e d t o pay 
time l o s s , i t c o u l d not u n i l a t e r a l l y t e r m i n a t e time l o s s u n l e s s 
c l a i m a n t r e t u r n e d t o h e r r e g u l a r work as a meat wrapper, was 
r e l e a s e d t o r e t u r n t o h e r r e g u l a r work or h e r c l a i m was c l o s e d by 
the E v a l u a t i o n D i v i s i o n . A c c o r d i n g l y , the R e f e r e e o r d e r e d t h e 
i n s u r e r t o pay time l o s s b e n e f i t s from J u l y 1, 1977 u n t i l t h e 
c l a i m i s c l o s e d under ORS 656.268. The R e f e r e e d i d not d e c i d e and 
the p a r t i e s d i d not r a i s e t h e i s s u e of c l a i m a n t ' s m e d i c a l l y 
s t a t i o n a r y d a t e , t h a t i s , whether the E v a l u a t i o n D i v i s i o n was 
c o r r e c t i n r e s c i n d i n g the D e t e r m i n a t i o n Orders on t h e b a s i s t h a t 
c l a i m a n t was not m e d i c a l l y s t a t i o n a r y . 

T h i s c a s e p r e s e n t s the q u e s t i o n of what b e n e f i t s the i n s u r e r 
must pay on a c l a i m t h a t h a s been i n d e n i e d s t a t u s , once t h e 
i n s u r e r i s o r d e r e d t o a c c e p t the c l a i m . G e n e r a l l y , t h e law 
r e q u i r e s an i n s u r e r t o pay time l o s s u n t i l the c l a i m a n t r e t u r n s or 
i s r e l e a s e d t o r e t u r n t o r e g u l a r work, or a D e t e r m i n a t i o n Order 
i s s u e s t e r m i n a t i n g the duty t o pay time l o s s . J a c k s o n v. S A I F , 7 
Or App 109 ( 1 9 7 1 ) ; ORS 656.268. T h e r e f o r e , i f the c l a i m a n t h a s 
not r e t u r n e d or been r e l e a s e d t o r e t u r n t o r e g u l a r work, t h e 
i n s u r e r g e n e r a l l y must pay time l o s s u n t i l the D e t e r m i n a t i o n Order 
i s s u e s under ORS 656.268 upon the c l a i m a n t becoming m e d i c a l l y 
s t a t i o n a r y . I n t h i s c a s e the c l a i m had been i n d e n i e d s t a t u s and 
c l a i m a n t had not r e t u r n e d or been r e l e a s e d t o r e t u r n t o r e g u l a r 
work. I f c l a i m a n t became m e d i c a l l y s t a t i o n a r y b e f o r e the c l a i m 
was found compensable, however, a D e t e r m i n a t i o n Order would not 
have been i s s u e d when c l a i m a n t became m e d i c a l l y s t a t i o n a r y s i n c e 
the c l a i m was i n d e n i e d s t a t u s . Moreover, a D e t e r m i n a t i o n Order 
most l i k e l y would not have been i s s u e d w i t h i n 14 days o f t h e 
i n s u r e r b e i n g o r d e r e d t o a c c e p t t h e c l a i m . I f the i n s u r e r , upon a 
f i n d i n g t h a t the c l a i m i s compensable, i s r e q u i r e d t o pay time 
l o s s u n t i l a D e t e r m i n a t i o n Order i s s u e s even though the c l a i m a n t 
has become m e d i c a l l y s t a t i o n a r y i n the i n t e r i m , t h e i n s u r e r c o u l d 
be r e q u i r e d t o pay more time l o s s upon remand f o r a c c e p t a n c e than 
i t would have had to pay had i t o r i g i n a l l y a c c e p t e d the c l a i m . 
T h e r e f o r e , t h e q u e s t i o n p r e s e n t e d i s , i f the c l a i m a n t h a s not 
r e t u r n e d or been r e l e a s e d to r e t u r n t o r e g u l a r work and t h e c l a i m 
h a s been i n d e n i e d s t a t u s , i s the i n s u r e r upon b e i n g o r d e r e d t o 
a c c e p t the c l a i m r e q u i r e d t o pay time l o s s u n t i l a D e t e r m i n a t i o n 
Order i s s u e s i f the c l a i m a n t has become m e d i c a l l y s t a t i o n a r y i n 
the i n t e r i m ? 

B e f o r e we a d d r e s s t h a t q u e s t i o n , however, we must d e c i d e 
whether c l a i m a n t became m e d i c a l l y s t a t i o n a r y p r i o r t o the o r d e r t o 
a c c e p t the c l a i m . We a d d r e s s t h i s q u e s t i o n even though the i s s u e 
was not a d d r e s s e d by the R e f e r e e or r a i s e d by the p a r t i e s . R u s s e l 
v. A & D T e r m i n a l s , 50 Or App 27 ( 1 9 8 1 ) . But s e e M i c h a e l R. 
P e t k o v i c h , 34 Van N a t t a 98 ( 1 9 8 2 ) . G i v i n g c l a i m a n t t h e b e n e f i t o f 
t h e doubt, we f i n d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y when she 
was examined by Dr. Bardana on September 13, 1978. We f i n d t h a t 
any m e d i c a l t r e a t m e n t c l a i m a n t r e c e i v e d or d i s a b i l i t y she s u f f e r e d 

-1247-



a f t e r t h a t d a t e was a f u n c t i o n of h e r p e r m a n e n t l y s e n s i t i z e d 
c o n d i t i o n and s h o u l d be c o n s i d e r e d i n e v a l u a t i n g h e r permanent 
d i s a b i l i t y . T h e r e f o r e , we h o l d t h a t the D e t e r m i n a t i o n O r d e r s 
d a t e d J u l y 14, 1983 and November 3, 1983, f i n d i n g t h a t c l a i m a n t 
was not m e d i c a l l y s t a t i o n a r y , were i n e r r o r . 

Having found c l a i m a n t m e d i c a l l y s t a t i o n a r y on September 13, 
1978, we n e x t examine the r e l e v a n t c a s e law. 

I n C l y d e Hargens, 34 Van N a t t a 751 ( 1 9 8 2 ) , two y e a r s had 
e l a p s e d from the d a t e of t h e a g g r a v a t i o n c l a i m u n t i l t h e Board's 
o r d e r f i n d i n g the a g g r a v a t i o n c l a i m t o be compensable. The 
c l a i m a n t was r e l e a s e d t o r e t u r n t o l i g h t work on F e b r u a r y 2, 1981, 
l o n g b e f o r e the Board found the a g g r a v a t i o n c l a i m compensable. To 
r e q u i r e payment of time l o s s through the d a t e o f c l a i m c l o s u r e 
would have meant payment from May 1980 through June 1982. The 
Board deemed payment f o r s u c h an extended p e r i o d t o be i n e q u i t a b l e 
and o r d e r e d time l o s s t o be p a i d u n t i l F e b r u a r y 2, 1981, w i t h t h e 
u n d e r s t a n d i n g t h a t the E v a l u a t i o n D i v i s i o n was t o make an 
independent d e t e r m i n a t i o n when i t c l o s e d t h e c l a i m under ORS 
656.268. 

S i m i l a r l y , t h e Board s t a t e d i n David Cheney, 35 Van N a t t a 109 
( 1 9 8 3 ) , t h a t when a c l a i m has been i n d e n i e d s t a t u s u n t i l a 
f i n d i n g o f c o m p e n s a b i l i t y , t o r e q u i r e the i n s u r e r t o pay time l o s s 
u n t i l c l a i m c l o s u r e may r e s u l t i n payment of time l o s s w h i c h 
g r e a t l y e x c e e d s the amount o t h e r w i s e p a y a b l e and which the i n s u r e r 
may not be a b l e t o r e c oup. F u r t h e r m o r e , i n Frank G o n z a l e s , 34 Van 
N a t t a 551 ( 1 9 8 2 ) , t h e Board s t a t e d t h a t upon a f i n d i n g t h a t a 
c l a i m i s compensable, the i n s u r e r h a s the duty t o a s c e r t a i n and 
pay time l o s s . The c l a i m a n t ' s e n t i t l e m e n t t o time l o s s c o n t i n u e s 
u n t i l t h e c l a i m a n t r e t u r n s t o work or becomes m e d i c a l l y s t a t i o n a r y . 

With t h i s c a s e law i n mind, the Board h o l d s t h a t , w i t h i n 14 
days of a l i t i g a t i o n o r d e r f i n d i n g a c l a i m compensable t h e i n s u r e r 
s h a l l pay the c l a i m a n t time l o s s b e n e f i t s , OAR 4 3 6 - 5 4 - 3 1 0 ( 3 ) ( e ) , 
u n t i l t h e d a t e t h a t c l a i m a n t r e t u r n e d or was r e l e a s e d t o r e t u r n t o 
r e g u l a r work or was d e c l a r e d ( a s opposed t o b e i n g d e t e r m i n e d under 
ORS 656.268) t o be m e d i c a l l y s t a t i o n a r y . I f none of t h e s e e v e n t s 
h a s o c c u r r e d , t h e i n s u r e r s h a l l c o n t i n u e time l o s s payments u n t i l 
t e r m i n a t i o n i s a u t h o r i z e d under ORS 656.268 and J a c k s o n y. S A I F , 
s u p r a . 

We r e c o g n i z e t h a t t h i s h o l d i n g i s a narrow e x c e p t i o n t o ORS 
656.268 and J a c k s o n v. S A I F , s u p r a , and we emphasize t h a t t h e 
i n s u r e r i s a l l o w e d t o so u n i l a t e r a l l y t e r m i n a t e time l o s s o n l y 
when o r d e r e d t o a c c e p t a c l a i m which h a s been i n d e n i e d s t a t u s . 
Upon an o r d e r t o a c c e p t the c l a i m , the i n s u r e r s h a l l a c t q u i c k l y 
t o d e t e r m i n e whether c l a i m a n t h a s become m e d i c a l l y s t a t i o n a r y , t o 
pay the time l o s s t o which the c l a i m a n t i s e n t i t l e d and, i f 
a p p r o p r i a t e , t o r e q u e s t c l a i m c l o s u r e under ORS 656.268. Upon 
c l a i m c l o s u r e t h e time l o s s p e r i o d i s s u b j e c t t o independent 
a s s e s s m e n t by t h e E v a l u a t i o n D i v i s i o n . I f the i n s u r e r b e l i e v e s 
the c l a i m a n t i s m e d i c a l l y s t a t i o n a r y and r e q u e s t s c l a i m c l o s u r e , 
but t h e E v a l u a t i o n D i v i s i o n r e f u s e s t o c l o s e the c l a i m b e c a u s e i t 
f i n d s t h e c l a i m a n t i s not m e d i c a l l y s t a t i o n a r y , the i n s u r e r can 
r e q u e s t a h e a r i n g on the m e d i c a l l y s t a t i o n a r y and c l a i m c l o s u r e 
i s s u e s . ORS 656.283. Under s u c h a s i t u a t i o n , however, the 
i n s u r e r i s r e q u i r e d t o pay time l o s s on a c o n t i n u i n g b a s i s u n t i l 
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t e r m i n a t i o n i s a u t h o r i z e d . I n a d d i t i o n , t h e i n s u r e r would f a c e 
i m p o s i t i o n of p e n a l t i e s and a t t o r n e y f e e s i f i t s m e d i c a l l y 
s t a t i o n a r y / t e r m i n a t i o n of time l o s s d e c i s i o n i s found t o have been 
u n r e a s o n a b l e . 

As found above, c l a i m a n t n e v e r r e t u r n e d and was n e v e r 
r e l e a s e d t o r e t u r n t o h e r r e g u l a r work. As a l s o d i s c u s s e d above, 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y on September 13, 1978. When t h e 
c l a i m was o r d e r e d a c c e p t e d , t h e r e f o r e , t h e i n s u r e r s h o u l d have 
p a i d time l o s s through the da t e t h a t i t d e c i d e d t h a t c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y and r e q u e s t e d c l a i m c l o s u r e , which i s 
e s s e n t i a l l y what t h e i n s u r e r d i d h e r e . Although t h e m e d i c a l l y 
s t a t i o n a r y d a t e and t he time l o s s p e r i o d g e n e r a l l y would be 
s u b j e c t t o independent a s s e s s m e n t by t h e E v a l u a t i o n D i v i s i o n upon 
c l a i m c l o s u r e , our d e c i s i o n t h a t the E v a l u a t i o n D i v i s i o n e r r e d i n 
f i n d i n g t h a t c l a i m a n t was not m e d i c a l l y s t a t i o n a r y and our 
d e t e r m i n a t i o n of t h e time l o s s p e r i o d p r e c l u d e s s u c h independent 
a s s e s s m e n t . 

T h e r e f o r e , we f i n d t h a t c l a i m a n t was e n t i t l e d t o time l o s s 
from May 15, 1977 through September 13, 1978. We do not f i n d any 
e v i d e n c e t h a t subsequent t o t he m e d i c a l l y s t a t i o n a r y d a t e o f 
September 13, 1978 c l a i m a n t ' s c o n d i t i o n worsened, e n t i t l i n g h e r t o 
an a d d i t i o n a l p e r i o d of time l o s s . We remand t h i s c l a i m t o t h e 
E v a l u a t i o n D i v i s i o n f o r i s s u a n c e of a D e t e r m i n a t i o n Order s t a t i n g 
t h e m e d i c a l l y s t a t i o n a r y d a t e and time l o s s p e r i o d s found above 
and d e t e r m i n i n g t h e amount of permanent d i s a b i l i t y t o which 
c l a i m a n t i s e n t i t l e d . 

R e g a r d i n g p e n a l t i e s and a t t o r n e y f e e s , we f i n d t h a t t h e 
i n s u r e r ' s f a i l u r e t o pay time l o s s b e n e f i t s , beyond t h e t h r e e 
months of b e n e f i t s p a i d , t o have been u n r e a s o n a b l e i n l i g h t o f t h e 
August 25, 1983 D e t e r m i n a t i o n Order which awarded c l a i m a n t time 
l o s s from J a n u a r y 12, 1977 through September 13, 1978. The 
D e t e r m i n a t i o n Order o r d e r e d t h e i n s u r e r t o pay t h o s e b e n e f i t s and 
t h e i n s u r e r f a i l e d t o do s o . T h e r e f o r e , we a s s e s s a p e n a l t y o f 
25% of t h e temporary t o t a l d i s a b i l i t y awarded by t he August 25, 
1983 D e t e r m i n a t i o n Order, l e s s t h e t h r e e months of time l o s s 
a l r e a d y p a i d by the i n s u r e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 9, 1983 i s m o d i f i e d . 
C l a i m a n t i s found t o be m e d i c a l l y s t a t i o n a r y on September 13, 
1978. C l a i m a n t i s awarded temporary d i s a b i l i t y from May 15, 1977 
through September 13, 1978, l e s s time worked. C l a i m a n t ' s a t t o r n e y 
f e e s a s s o c i a t e d w i t h t h i s temporary d i s a b i l i t y award s h a l l be 
a d j u s t e d a c c o r d i n g l y . T h i s m a t t e r i s remanded t o t h e E v a l u a t i o n 
D i v i s i o n f o r d e t e r m i n a t i o n of t h i s c l a i m under ORS 656.268, which 
s h a l l i n c l u d e t h e m e d i c a l l y s t a t i o n a r y d a t e and temporary 
d i s a b i l i t y p e r i o d o r d e r e d above and which s h a l l d e t e r m i n e 
c l a i m a n t ' s e n t i t l e m e n t t o an award of permanent d i s a b i l i t y . The 
i n s u r e r i s o r d e r e d t o pay a p e n a l t y of 25% of the temporary 
d i s a b i l i t y due c l a i m a n t from J a n u a r y 12, 1977 through September 
1978, l e s s t h r e e months o f temporary d i s a b i l i t y a l r e a d y p a i d , f o r 
i t s f a i l u r e t o pay the temporary d i s a b i l i t y awarded by 
D e t e r m i n a t i o n Order date d August 25, 1983, and an a s s o c i a t e d 
a t t o r n e y f e e of $1000. 
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DONALD G.: MOORE, C l a i m a n t WCB 82-09680 
Malagon & A s s o c i a t e s , C l a i m a n t ' s A t t o r n e y s A u g u s t 30, 1984 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 
The S A I F C o r p o r a t i o n r e q u e s t s r e c o n s i d e r a t i o n of our Order on 

Review d a t e d F e b r u a r y 28, 1984. 36 Van N a t t a 113 ( 1 9 8 4 ) . I n 
o r d e r t o a l l o w an adequate o p p o r t u n i t y t o c o n s i d e r S A I F ' s r e q u e s t 
and c l a i m a n t ' s r e s p o n s e t h e r e t o , we ab a t e d our Order on Review. 
36 Van N a t t a 398 ( 1 9 8 4 ) . 

I n November 1980 c l a i m a n t s u s t a i n e d a compensable upper back 
and neck i n j u r y . I n May 1981 the c l a i m was c l o s e d by a 
D e t e r m i n a t i o n Order which awarded temporary d i s a b i l i t y o n l y . 
L a t e r i n May 1981 c l a i m a n t r e q u e s t e d c l a i m r e o p e n i n g , w h i c h was 
den i e d by S A I F i n August 1981. S A I F ' s d e n i a l of c l a i m a n t ' s 
a g g r a v a t i o n c l a i m was upheld by a R e f e r e e ' s o r d e r i n October 1981. 

I n J u l y 1982 c l a i m a n t f i l e d a n o t h e r r e q u e s t f o r h e a r i n g , 
a g a i n c o n t e n d i n g , among o t h e r t h i n g s , t h a t he was e n t i t l e d t o 
c l a i m r e o p e n i n g on t he b a s i s of a g g r a v a t i o n . I n September 1982 
the p a r t i e s e x e c u t e d a S t i p u l a t e d Order. S A I F a g r e e d t o pay 
c l a i m a n t ' s r e i m b u r s a b l e t r a v e l expenses i n c o n n e c t i o n w i t h m e d i c a l 
t r e a t m e n t and an a t t o r n e y f e e . The s t i p u l a t i o n does not 
s p e c i f i c a l l y mention c l a i m a n t ' s a g g r a v a t i o n c l a i m t h a t was pending 
a t t h e time of the s t i p u l a t i o n , but i t r e c i t e s t h a t c l a i m a n t ' s 
" r e q u e s t f o r h e a r i n g (and a l l i s s u e s r a i s e d t h e r e b y , or which 
c o u l d have been r a i s e d t h e r e b y ) be, and the same h e r e b y i s , 
d i s m i s s e d w i t h p r e j u d i c e . " 

L a t e r i n September, about a week or two a f t e r t h e s t i p u l a t i o n 
was e x e c u t e d , c l a i m a n t was examined by Dr. Melson, who s u g g e s t e d 
t h a t c l a i m a n t ' s c l a i m " s h o u l d be reopened f o r f u r t h e r m e d i c a l 
t r e a t m e n t . " C l a i m a n t ' s a t t o r n e y forwarded Dr. Melson's r e p o r t t o 
S A I F and r e q u e s t e d t h a t S A I F "promptly a u t h o r i z e t h e t r e a t m e n t 
r e q u e s t e d by Dr. Melson." Responding t o Dr. Melson's r e p o r t and 
c l a i m a n t ' s a t t o r n e y ' s l e t t e r a s y e t a n o t h e r a g g r a v a t i o n c l a i m , 
S A I F i s s u e d a d e n i a l on November 3, 1982. C l a i m a n t r e q u e s t e d a 
h e a r i n g on t h a t d e n i a l , which gave r i s e t o t h i s p r o c e e d i n g . 

The R e f e r e e s e t a s i d e S A I F ' s d e n i a l , c o n c l u d i n g i n h i s 
i n i t i a l o r d e r t h a t t h e September 1982 s t i p u l a t i o n c o u l d not have 
e f f e c t i v e l y d i s p o s e d of c l a i m a n t ' s then-pending and p r i o r 
a g g r a v a t i o n c l a i m b e c a u s e t h a t c l a i m was not then i n d e n i e d 
s t a t u s . See Syphers v. K-W Logging, I n c . , 51 Or App 769 ( 1 9 8 1 ) . 
As we noted i n our p r i o r Order on Review, t h a t l i n e o f r e a s o n i n g 
no l o n g e r a p p e a r s t o be v i a b l e i n l i g h t o f t h e c o u r t ' s s u b s e q u e n t 
r e f i n e m e n t of Syp h e r s i n Thomas v. S A I F , 64 Or App 193 ( 1 9 8 3 ) . 

The R e f e r e e ' s o r d e r on r e c o n s i d e r a t i o n r e i t e r a t e d h i s S y p h e r s 
r e a s o n i n g and a l s o s t a t e d t h a t t h e p a r t i e s ' September 1982 
s t i p u l a t i o n was not an award or arrangement of compensation w i t h i n 
t h e meaning o f ORS 656.273. I n our p r i o r Order on Review, we 
s t a t e d our agreement w i t h t h e R e f e r e e ' s a l t e r n a t i v e r a t i o n a l e , 
b a s e d upon our d e c i s i o n i n L e w i s T w i s t , 34 Van N a t t a 52, 34 Van 
N a t t a 290 ( 1 9 8 2 ) , a f f i r m e d 62 Or App 602 ( 1 9 8 3 ) : 

" I n L e w i s T w i s t , s u p r a , we co n c l u d e d t h a t a 
p r i o r l i t i g a t i o n o r d e r u p h o l d i n g a d e n i a l 
o f an e a r l i e r a g g r a v a t i o n c l a i m was not t h e 

-1250-



l a s t award or arrangement of compensation 
w i t h i n t h e meaning of ORS 656.273 when a 
c l a i m a n t a s s e r t s a l a t e r a g g r a v a t i o n 
c l a i m . That r e a s o n i n g i s d i r e c t l y 
a p p l i c a b l e i n t h i s c a s e i n t he s e n s e t h a t 
the October 1981 R e f e r e e ' s o r d e r , which 
upheld a p r i o r d e n i a l of a p r i o r 
a g g r a v a t i o n c l a i m , i s not t h e l a s t award 
f o r p r e s e n t p u r p o s e s . We a l s o h e r e 
c o n c l u d e t h a t T w i s t i s a p p l i c a b l e t o t h e 
September 1982 s t i p u l a t i o n i n the s e n s e 
t h a t , even i f t h a t s t i p u l a t i o n had 
e x p r e s s l y s a i d t h a t c l a i m a n t ' s mid-1982 
a g g r a v a t i o n c l a i m c o u l d and would p r o p e r l y 
be deemed d e n i e d , the s t i p u l a t i o n can have 
no g r e a t e r f o r c e or e f f e c t t h a n a 
l i t i g a t i o n o r d e r . S t a t e d d i f f e r e n t l y , i f a 
p r i o r l i t i g a t i o n o r d e r t h a t upholds an 
a g g r a v a t i o n d e n i a l i s not the l a s t award of 
compensation, we t h i n k i t f o l l o w s t h a t a 
p r i o r s t i p u l a t i o n t h a t h a s the e f f e c t o f 
u p h o l d i n g an a g g r a v a t i o n d e n i a l l i k e w i s e i s 
not the l a s t award of compensation." 36 
Van N a t t a a t 114. 

We co n c l u d e d t h a t t h e l a s t award or arrangement o f 
compensation f o r p u r p o s e s of c l a i m a n t ' s September/October 1982 
a g g r a v a t i o n c l a i m was the May 1981 D e t e r m i n a t i o n Order w h i c h 
o r i g i n a l l y c l o s e d t h i s c l a i m . We a l s o c o n c l u d e d t h a t c l a i m a n t had 
proven a worsening of h i s c o n d i t i o n s i n c e t h a t t i m e . 

I n T w i s t , i n a d d i t i o n to h o l d i n g t h a t a l i t i g a t i o n o r d e r 
u p h o l d i n g a d e n i a l of an a g g r a v a t i o n c l a i m does not c o n s t i t u t e the 
l a s t award or arrangement of compensation f o r p u r p o s e s o f a 
subsequent a g g r a v a t i o n c l a i m , we d i s c u s s e d some o t h e r a s p e c t s of 
th e r e s j u d i c a t a d o c t r i n e as i t r e l a t e s t o s u c c e s s i v e a g g r a v a t i o n 
c l a i m s . We s t a t e d : 

"There a r e c e r t a i n l y some s i t u a t i o n s i n 
which the d e c i s i o n on an e a r l i e r 
a g g r a v a t i o n c l a i m would b a r a subsequent 
a g g r a v a t i o n c l a i m . A c l a i m a n t cannot 
p r e s e n t a t a h e a r i n g on a second 
a g g r a v a t i o n c l a i m e x a c t l y t h e same e v i d e n c e 
t h a t was p r e s e n t e d a t an e a r l i e r h e a r i n g on 
a p r i o r a g g r a v a t i o n c l a i m ; i n such a 
s i t u a t i o n t h e r e s u l t of t h e f i r s t h e a r i n g 
i s r e s j u d i c a t a . [ C i t a t i o n o m i t t e d . ] Nor 
can a c l a i m a n t p r e s e n t i n a subsequent 
a g g r a v a t i o n h e a r i n g e v i d e n c e t h a t was 
a v a i l a b l e or c o u l d have been o b t a i n e d a t 
the time of t h e f i r s t a g g r a v a t i o n 
h e a r i n g . " 34 Van N a t t a a t 232. 

I n o t h e r words, i f a d e n i a l of " a g g r a v a t i o n c l a i m number one" i s 
uph e l d b e c a u s e t h e e v i d e n c e i n d i c a t e s t h a t the c l a i m a n t ' s 
c o n d i t i o n h a s not worsened s i n c e t h e l a s t award of compensation, 
and t h e e v i d e n c e i n su p p o r t of " a g g r a v a t i o n c l a i m number two" 
i n d i c a t e s t h a t the c l a i m a n t ' s c o n d i t i o n a t t h a t time i s t h e same 
as i t was a t the time of " a g g r a v a t i o n c l a i m number one," t h e n 
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" a g g r a v a t i o n c l a i m number two" i s b a r r e d by r e s j u d i c a t a . Such a 
c o n c l u s i o n would be i n e s c a p a b l e b e c a u s e , under t h e s e h y p o t h e s i z e d 
c i r c u m s t a n c e s , t h e two a g g r a v a t i o n c l a i m s would be e x a c t l y t h e 
same "ca u s e o f a c t i o n . " 

We t h i n k t h e same r a t i o n a l e a p p l i e s when an e a r l i e r 
a g g r a v a t i o n c l a i m has been r e s o l v e d by s t i p u l a t i o n , and i t r e m a i n s 
i n d e n i e d s t a t u s . The c l a i m a n t cannot s u c c e s s f u l l y p r o s e c u t e a 
l a t e r c l a i m f o r a g g r a v a t i o n where h i s or h e r c o n d i t i o n i s t h e same 
as i t was a t t h e time of t h e p r i o r s t i p u l a t i o n . I f t h e c l a i m a n t ' s 
c o n d i t i o n i s not the same, then the p r i o r s t i p u l a t i o n i s not a b a r . 

As we s t a t e d i n our p r i o r Order on Review, we u n d e r s t a n d t h e 
e f f e c t of t h e p a r t i e s ' September 1982 s t i p u l a t i o n t o be t h a t 
c l a i m a n t was t h e n a g r e e i n g t h a t h i s mid-1982 a g g r a v a t i o n c l a i m 
c o u l d and would be deemed to be d e n i e d . See Thomas v. S A I F , 
s u p r a . And, a s p r e v i o u s l y s t a t e d above, t h i s a g g r a v a t i o n c l a i m 
was a s s e r t e d j u s t a c o u p l e of weeks a f t e r t h e e x e c u t i o n o f t h a t 
September 1982 s t i p u l a t i o n . 

Our r e v i e w of the r e c o r d on r e c o n s i d e r a t i o n d i s c l o s e s no 
e v i d e n c e of any change or d i f f e r e n c e i n c l a i m a n t ' s c o n d i t i o n 
d u r i n g t h e weeks or months a f t e r t h e September 1982 s t i p u l a t i o n , 
when compared w i t h the e v i d e n c e of h i s c o n d i t i o n a t o r about the 
time of the September 1982 s t i p u l a t i o n . O r t h o p a e d i c C o n s u l t a n t s ' 
f i n d i n g s on August 25, 1982 ( i . e . b e f o r e the s t i p u l a t i o n ) a r e 
e s s e n t i a l l y i d e n t i c a l t o Dr. Melson's f i n d i n g s on September 17, 
1982 ( i . e . a f t e r t h e s t i p u l a t i o n ) . And c l a i m a n t ' s t e s t i m o n y does 
not i n d i c a t e any r e a l change i n h i s c o n d i t i o n a f t e r t h e d a t e o f 
t h e s t i p u l a t i o n ; c l a i m a n t r e l a t e s h i s problems t o an a t t e m p t t o 
r e t u r n t o work i n June 1982, which r e s u l t e d i n an e x a c e r b a t i o n of 
h i s neck and m i d - d o r s a l symptoms, which, of c o u r s e , was b e f o r e t h e 
September 1982 s t i p u l a t i o n . 

We c o n c l u d e t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n ( i . e . a s of t h e 
A p r i l 1983 h e a r i n g h e r e i n ) i s the same as h i s c o n d i t i o n a t t h e 
time of t h e September 1982 s t i p u l a t i o n which, i n e f f e c t , d e n i e d 
c l a i m r e o p e n i n g a t t h a t time. Under t h e s e c i r c u m s t a n c e s , t h e 
c u r r e n t a g g r a v a t i o n c l a i m i s b a r r e d by o p e r a t i o n of r e s j u d i c a t a . 

ORDER 

On r e c o n s i d e r a t i o n , the Board's Order on Review d a t e d 
F e b r u a r y 28, 1984 i s withdrawn. 

On r e c o n s i d e r a t i o n , t h e R e f e r e e ' s o r d e r s d a t e d May 19, 1983 
and June 1, 1983 a r e r e v e r s e d , and the SAIF C o r p o r a t i o n ' s d e n i a l 
d a t e d November 3, 1982 i s r e i n s t a t e d and a f f i r m e d . 

J A N I S F. NETLAND, C l a i m a n t WCB 83-07051 & 83-08243 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 30, 1984 
Cheney & K e l l e y , D e f e n s e A t t o r n e y s O r d e r on Revi e w 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 
Reviewed by Board Members Barn e s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w , and I n d u s t r i a l I ndemnity Company 
c r o s s - r e q u e s t s r e v i e w , o f R e f e r e e Braverman's o r d e r which s e t 
a s i d e I n d u s t r i a l I n d e m n i t y ' s d e n i a l and upheld the S A I F 
C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s c u r r e n t low back c o n d i t i o n , 
b a s e d upon h i s c o n c l u s i o n t h a t c l a i m a n t i s p r e s e n t l y s u f f e r i n g 
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from t h e r e s i d u a l s of h e r 1975 i n d u s t r i a l i n j u r y , f o r which 
I n d u s t r i a l I n d e m n i t y i s r e s p o n s i b l e , as opposed t o a c o n d i t i o n 
r e s u l t i n g from a new i n d u s t r i a l i n j u r y , f o r which S A I F would be 
r e s p o n s i b l e . 

C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d i n c o n n e c t i o n w i t h 
t h e 1975 I n d u s t r i a l Indemnity c l a i m . C l a i m a n t does not t a k e i s s u e 
w i t h any p o r t i o n of the R e f e r e e ' s o r d e r but h a s r e q u e s t e d r e v i e w 
as a p r o t e c t i v e measure i n t he even t t h a t t h e Board d e c i d e s not t o 
g r a n t own motion r e l i e f p u r s u a n t t o ORS 656.278. Thus I n d u s t r i a l 
I n d e m n i t y i s t h e r e a l p a r t y a p p e l l a n t . 

C l a i m a n t had r e q u e s t e d t h a t t h e Board e x e r c i s e i t s own motion 
a u t h o r i t y and reopen h e r c l a i m f o r a worsened c o n d i t i o n a l l e g e d l y 
r e l a t e d t o h e r 1975 i n d u s t r i a l i n j u r y . Because c l a i m a n t ' s h e a r i n g 
r e q u e s t s were pending i n t h i s p r o c e e d i n g , i n which t h e r e i s an 
i s s u e c o n c e r n i n g e m p l o y e r / i n s u r e r r e s p o n s i b i l i t y , t h e Board deemed 
i t a p p r o p r i a t e t o r e f e r c l a i m a n t ' s r e q u e s t f o r own motion r e l i e f 
t o t h e R e f e r e e f o r c o n s o l i d a t i o n w i t h c l a i m a n t ' s h e a r i n g 
r e q u e s t s . The Board e n t e r e d an o r d e r a c c o r d i n g l y on December 19, 
1983 i n Own Motion No. 83-0352M. The R e f e r e e conducted a 
c o n s o l i d a t e d h e a r i n g and, i n a d d i t i o n t o e n t e r i n g h i s o r d e r 
p u r s u a n t t o ORS 656.289, a d d r e s s i n g t h o s e i s s u e s p r o p e r l y b e f o r e 
him i n c o n n e c t i o n w i t h c l a i m a n t ' s 1975 c l a i m and c l a i m a n t ' s 1983 
p u t a t i v e new i n j u r y c l a i m , the R e f e r e e made a recommendation 
c o n c e r n i n g c l a i m a n t ' s r e q u e s t f o r own motion r e l i e f . T hat r e q u e s t 
f o r own motion r e l i e f i s the s u b j e c t of a s e p a r a t e o r d e r e n t e r e d 
t h i s day i n Own Motion No. 83-0352M. 

The o n l y i s s u e b e f o r e the Board on de novo r e v i e w o f t h e 
R e f e r e e ' s o r d e r i s t h e q u e s t i o n of e m p l o y e r / i n s u r e r r e s p o n s i b i l i t y 
f o r c l a i m a n t ' s worsened low back c o n d i t i o n . We f i n d l i t t l e o r no 
p e r s u a s i v e e v i d e n c e of a new i n j u r y i n 1983 and, t h e r e f o r e , a f f i r m 
t h e R e f e r e e ' s o r d e r a s s i g n i n g r e s p o n s i b i l i t y t o I n d u s t r i a l 
Indemnity i n c o n n e c t i o n w i t h c l a i m a n t ' s 1975 i n j u r y . C l a i m a n t i s 
not e n t i t l e d t o an a t t o r n e y f e e f o r s e r v i c e s on Board r e v i e w . See 
Robert Heilman, 34 Van Na t t a 1487 ( 1 9 8 2 ) . 

ORDER 

The R e f e r e e ' s o r d e r dated F e b r u a r y 22, 1984 i s a f f i r m e d . 

CHARLES RIDDLE, C l a i m a n t Own Motion 84-0330M 
John J . J a c o b s o n , C l a i m a n t ' s A t t o r n e y A u g u s t 30, 1984 

I n t e r i m Own Motion D e t e r m i n a t i o n 
On J u l y 31, 1984 the.Board i s s u e d an Own Motion D e t e r m i n a t i o n 

whereby c l a i m a n t ' s c l a i m was c l o s e d w i t h time l o s s c ompensation 
t e r m i n a t e d a s of A p r i l 29, 1984. C l a i m a n t , by and through h i s 
a t t o r n e y , h a s now a d v i s e d the Board t h a t t h e r e i s a p o t e n t i a l 
i s s u e c o n c e r n i n g t h e proper means of e f f e c t i n g c l a i m c l o s u r e , 
i . e . , p u r s u a n t to ORS 656.268 v e r s u s 656.278. Th e r e i s l i t i g a t i o n 
pending i n t h e H e a r i n g s D i v i s i o n (WCB No. 83-07951) and i t a p p e a r s 
t h a t i s t h e pro p e r forum f o r r e s o l v i n g any such i s s u e i n t h e f i r s t 
i n s t a n c e . 

The Board f i n d s i t a p p r o p r i a t e , however, t o r e l i e v e t h e 
i n s u r e r o f any p o s s i b l e o b l i g a t i o n t o pay f u r t h e r time l o s s 
p ending r e s o l u t i o n of t h e c l a i m c l o s u r e i s s u e . A c c o r d i n g l y , t h e 
i n s u r e r i s a u t h o r i z e d t o t e r m i n a t e time l o s s payments a s of A p r i l 
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29, 1984, a s s t a t e d i n our J u l y 31, 1984 o r d e r . I n a l l o t h e r 
r e s p e c t s , our J u l y 31, 1984 o r d e r i s r e s c i n d e d . 

T h i s i s an i n t e r i m o r d e r and n e i t h e r p a r t y h a s t h e r i g h t t o 
a p p e a l t h e r e f r o m . Upon r e s o l u t i o n of t h e l i t i g a t i o n p r e s e n t l y 
pending i n WCB No. 83-07951, t h e p a r t i e s s h a l l a d v i s e how t h e y 
w i s h t o p r o c e e d i n t h i s own motion m a t t e r , whereupon a f i n a l o r d e r 
w i l l be e n t e r e d . 

WAYNE L . VANCE, C l a i m a n t WCB 83-00281 & 83-00282 
E v o h l Malagon, C l a i m a n t ' s A t t o r n e y A u g u s t 30, 1984 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 
Reviewed by Board Members F e r r i s and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f 
R e f e r e e F o s t e r ' s o r d e r which: ( 1 ) s e t a s i d e i t s d e n i a l of 
c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a low back c o n d i t i o n ; ( 2 ) 
a f f i r m e d Western Employer's d e n i a l of c l a i m a n t ' s new i n j u r y c l a i m ; 
(3 ) a s s e s s e d S A I F a 25% p e n a l t y on a l l compensation due from t h e 
d a t e of d i s a b i l i t y "November 2, 1983," u n t i l t h e i r d e n i a l o f A p r i l 
27, 1983; and ( 4 ) awarded c l a i m a n t $2,500 i n a t t o r n e y ' s f e e s . 
S A I F has a l s o r e q u e s t e d r e v i e w of the R e f e r e e ' s r e f u s a l t o 
r e c o n s i d e r h i s o r d e r and admit new e v i d e n c e , and a s k s f o r remand 
f o r t h e c o n s i d e r a t i o n of such p r o f f e r e d e v i d e n c e . 

We deny S A I F ' s r e q u e s t f o r remand. Our r e v i e w o f t h e r e c o r d 
r e v e a l s t h a t t h i s c a s e has not been " i m p r o p e r l y , i n c o m p l e t e l y or 
o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 6 5 6 . 2 9 5 ( 5 ) . 

The Board a f f i r m s t h a t p o r t i o n of the o r d e r c o n c e r n i n g 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s c o n d i t i o n . 

We modify t h o s e p o r t i o n s of the R e f e r e e ' s o r d e r which 
a s s e s s e d S A I F a p e n a l t y f o r f a i l i n g t o pay i n t e r i m compensation 
and which awarded c l a i m a n t an a t t o r n e y ' s f e e . 

A p h y s i c i a n ' s r e p o r t i n d i c a t i n g a need f o r f u r t h e r m e d i c a l 
s e r v i c e s or a d d i t i o n a l compensation i s a c l a i m f o r a g g r a v a t i o n . 
ORS 6 5 6 . 2 7 3 ( 3 ) . C o n c e r n i n g a g g r a v a t i o n c l a i m s , the f i r s t 
i n s t a l l m e n t of i n t e r i m compensation s h a l l be p a i d no l a t e r t h a n 
t h e 14th day a f t e r t h e s u b j e c t employer has n o t i c e or knowledge of 
m e d i c a l l y v e r i f i e d i n a b i l i t y t o work r e s u l t i n g from the worsened 
c o n d i t i o n . ORS 6 5 6 . 2 7 3 ( 6 ) . I n t e r i m compensation i s due o n l y from 
the d a t e of e f f e c t i v e n o t i c e of a p o s s i b l y compensable c l a i m t o 
t h e d a t e of d e n i a l . S a l l y K. C u t t s , 36 Van N a t t a 641, 642 ( 1 9 8 4 ) ; 
Stone y. S A I F , 57 Or App 808 ( 1 9 8 2 ) ; Donald W i s c h n o f s k e , 34 Van 
N a t t a 664 ( 1 9 8 2 ) . 

C l a i m a n t s u s t a i n e d a compensable low back i n j u r y w h i l e 
w o rking f o r S A I F ' s i n s u r e d i n 1976. On November 2, 1982, w h i l e 
working f o r Western Empl o y e r s ' i n s u r e d , c l a i m a n t e x p e r i e n c e d what 
we have d e t e r m i n e d t o be an a g g r a v a t i o n . C l a i m a n t f i l e d a new 
i n j u r y c l a i m w h i c h was d e n i e d by Western Employers on December 30, 
1982. 

By l e t t e r d a t e d J a n u a r y 10, 1983 c l a i m a n t ' s c o u n s e l r e q u e s t e d 
t h a t t h e Compliance D i v i s i o n d e s i g n a t e a p a y i n g agent p u r s u a n t t o 
ORS 656.307. C l a i m a n t ' s c o u n s e l d i r e c t e d a copy of t h i s l e t t e r t o 
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S A I F . T h i s a p p e a r s t o be S A I F ' s f i r s t n o t i c e of t h i s m a t t e r . By 
l e t t e r d a t e d J a n u a r y 18, 1983 the Compliance D i v i s i o n r e q u e s t e d 
t h a t S A I F p r o v i d e w r i t t e n c l a r i f i c a t i o n of i t s p o s i t i o n . On 
F e b r u a r y 7, 1983, i n r e s p o n s e t o a S A I F l e t t e r of J a n u a r y 26, 
1983, c l a i m a n t ' s c o u n s e l a s k e d Western Employers t o p r o v i d e both 
t h e c l a i m a n t and S A I F w i t h a l l m e d i c a l r e p o r t s i n i t s p o s s e s s i o n . 
S A I F r e c e i v e d the m e d i c a l r e p o r t s on March 25, 1983 and i s s u e d i t s 
d e n i a l on A p r i l 27, 1983. The m e d i c a l r e p o r t s v e r i f i e d c l a i m a n t ' s 
i n a b i l i t y t o work a s a r e s u l t of h i s worsened c o n d i t i o n . S A I F d i d 
not pay i n t e r i m compensation. 

The R e f e r e e found t h a t i n t e r i m compensation s h o u l d have 
commenced as of November 2, 1982, the d a t e of d i s a b i l i t y . 
A d d i t i o n a l l y , he a s s e s s e d a 25% p e n a l t y and an a s s o c i a t e d 
a t t o r n e y ' s f e e on a l l compensation due from t h e d a t e o f d i s a b i l i t y 
u n t i l S A I F ' s d e n i a l . 

We f i n d t h a t i n t e r i m compensation s h o u l d have commenced 
March 25, 1983, the d a t e SAIF r e c e i v e d m e d i c a l v e r i f i c a t i o n of h i s 
i n a b i l i t y t o work r e s u l t i n g from c l a i m a n t ' s worsened c o n d i t i o n , 
and c o n t i n u e u n t i l A p r i l 27, 1983, the d a t e o f i t s d e n i a l l e t t e r . 
S A I F was o n l y o b l i g a t e d t o pay from the d a t e of n o t i c e of t h e 
c l a i m , not the d a t e of c l a i m a n t ' s d i s a b i l i t y . Of c o u r s e , s i n c e 
S A I F i s the r e s p o n s i b l e p a r t y i t must pay the same amount of 
compensation commencing from the d a t e of d i s a b i l i t y . However, as 
we d i s c u s s e d i n S a l l y K. C u t t s , s u p r a , t h i s compensation t a k e s the 
form of time l o s s r a t h e r than i n t e r i m compensation. 

A d d i t i o n a l l y , t h e R e f e r e e ' s o r d e r c o n t a i n s an a p p a r e n t 
c l e r i c a l e r r o r . The o r d e r s t a t e s t h a t S A I F s h a l l pay c l a i m a n t a 
25% p e n a l t y on a l l compensation due c l a i m a n t from November 2, 1982 
u n t i l i t s d e n i a l of A p r i l 27, 1983. The R e f e r e e a p p a r e n t l y meant 
November 2, 1982. We f i n d t h a t temporary t o t a l d i s a b i l i t y 
c ompensation s h o u l d commence on November 2, 1982. However, we 
a s s e s s t h e p e n a l t y based o n l y on the i n t e r i m compensation due 
between the d a t e S A I F r e c e i v e d n o t i c e of a p o s s i b l e a g g r a v a t i o n 
c l a i m , March 25, 1983, and the d a t e of i t s d e n i a l , A p r i l 27, 1983. 

F i n a l l y , the R e f e r e e awarded c l a i m a n t ' s c o u n s e l $2,500 f o r 
r e v e r s i n g S A I F ' s d e n i a l and f o r S A I F ' s f a i l u r e t o p r o p e r l y pay 
i n t e r i m c ompensation. S A I F contends s u c h an award i s e x c e s s i v e . 
We a g r e e and reduce the a t t o r n e y ' s f e e t o award $1,500 f o r 
o v e r t u r n i n g the d e n i a l and $300 f o r p r e v a i l i n g on t h e i n t e r i m 
c ompensation i s s u e . 

ORDER 

The R e f e r e e ' s o r d e r dated September 29, 1983 i s a f f i r m e d i n 
p a r t and m o d i f i e d i n p a r t . That p o r t i o n of the o r d e r which 
o r d e r e d the SAIF C o r p o r a t i o n to pay c l a i m a n t a p e n a l t y f o r f a i l i n g 
t o pay i n t e r i m compensation i s m o d i f i e d . The S A I F C o r p o r a t i o n 
s h a l l pay t o c l a i m a n t a p e n a l t y of 25% of the i n t e r i m compensation 
due from March 25, 1983 u n t i l i t s d e n i a l of A p r i l 27, 1983. 
Temporary t o t a l d i s a b i l i t y s h a l l commence November 2, 1982. No 
p e n a l t y s h a l l be a p p l i e d t o t h i s amount of compensation. The 
R e f e r e e ' s award of $2,500 i n a t t o r n e y f e e s s h a l l be m o d i f i e d a s 
f o l l o w s : C l a i m a n t ' s a t t o r n e y i s awarded $1,500 f o r r e v e r s i n g 
S A I F ' s d e n i a l of A p r i l 27, 1983 and $300 f o r p r e v a i l i n g on the 
i n t e r i m compensation i s s u e . C l a i m a n t ' s a t t o r n e y s h a l l r e c e i v e 
$300 f o r s e r v i c e s on Board r e v i e w t o be p a i d by the S A I F 
C o r p o r a t i o n . The remainder of the R e f e r e e ' s o r d e r i s a f f i r m e d . 
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G I L B E R T K. BROWN, C l a i m a n t WCB 83-01119 
Owens & H a t t e n h a u e r , C l a i m a n t ' s A t t o r n e y s A u g u s t 31, 1984 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 
Reviewed by Board Members F e r r i s and B a r n e s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e L e a h y ' s o r d e r s w h i c h 
upheld the i n s u r e r ' s d e n i a l of m e d i c a l s e r v i c e s . We r e v e r s e . 

C l a i m a n t s u f f e r e d a compensable i n j u r y i n t h e l e f t s h o u l d e r 
b l a d e a r e a i n A p r i l 1977 when he f e l l a g a i n s t a p i e c e o f a n g l e 
i r o n . He saw s e v e r a l d o c t o r s i n 1977 and 1978 c o m p l a i n i n g o f l e f t 
s h o u l d e r b l a d e p a i n which sometimes extended i n t o h i s neck and 
c h e s t . The d o c t o r s r e p o r t e d t h a t c l a i m a n t had s w e l l i n g around t h e 
l e f t s h o u l d e r b l a d e a r e a ; a l s o a lump was found i n t h a t a r e a which 
was thought t o be a lipoma or c y s t . I n December 1978 Dr. N o a l l 
noted c r e p i t a t i o n i n the l e f t s h o u l d e r , which o t h e r d o c t o r s had 
noted, and r e p o r t e d t h a t c l a i m a n t p r o b a b l y had s c a r t i s s u e a t t h e 
t i p of t h e s c a p u l a which was r e l a t e d t o the i n j u r y and which was 
c a u s i n g symptoms i n t h i s a r e a . Dr. N o a l l d i d not s e e a c l e a r 
r e l a t i o n s h i p between c l a i m a n t ' s neck c o m p l a i n t s and t h e i n d u s t r i a l 
i n j u r y . 

C l a i m a n t t e s t i f i e d t h a t from 1979 through 1981 he saw d o c t o r s 
a t approximate s i x month i n t e r v a l s f o r c o n t i n u i n g l e f t s h o u l d e r 
b l a d e symptoms. Some K a i s e r m e d i c a l r e c o r d s , most o f which a r e 
h a r d t o d e c i p h e r and appear t o be undated, o f f e r l i m i t e d 
c o r r o b o r a t i o n f o r t h i s t e s t i m o n y , i . e . , one K a i s e r r e c o r d o f 
s h o u l d e r b l a d e a r e a t r e a t m e n t i s d a t e d August 1981. 

I n November 1982 c l a i m a n t was s e e n by Dr. Motz p r e s e n t i n g t h e 
same c o m p l a i n t s , who r e p o r t e d t h a t c l a i m a n t ' s c o n d i t i o n and need 
f o r t r e a t m e n t were r e l a t e d to h i s 1977 i n j u r y . Dr. Motz's 
t r e a t m e n t and r e p o r t t o t h a t e f f e c t prompted the i n s u r e r ' s p a r t i a l 
d e n i a l of f u r t h e r m e d i c a l s e r v i c e s h e r e i n i s s u e . 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had not s u s t a i n e d h i s 
burden of p r o o f b e c a u s e : ( 1 ) Dr. N o a l l c o u l d not f i n d a c l e a r 
r e l a t i o n s h i p between c l a i m a n t ' s symptoms and h i s i n d u s t r i a l 
i n j u r y ; and (2) t h e r e were no m e d i c a l r e p o r t s s u p p o r t i n g 
c l a i m a n t ' s t e s t i m o n y t h a t he sought m e d i c a l a t t e n t i o n f o r h i s l e f t 
s h o u l d e r b l a d e i n j u r y between 1979 and 1981. 

We d i s a g r e e . The R e f e r e e d i d not q u e s t i o n c l a i m a n t ' s 
c r e d i b i l i t y and we have no r e a s o n t o q u e s t i o n i t . We t h u s a c c e p t 
c l a i m a n t ' s t e s t i m o n y t h a t he sought m e d i c a l a t t e n t i o n f o r h i s 
s h o u l d e r b l a d e c o n d i t i o n over the y e a r s i n q u e s t i o n . We a r e not 
aware of any d o c t r i n e t h a t makes c o r r o b o r a t i o n of s u c h t e s t i m o n y 
e s s e n t i a l b u t , i f t h e r e were such a d o c t r i n e , we would f i n d 
l i m i t e d c o r r o b o r a t i o n i n the K a i s e r r e c o r d s noted above. 
Moreover, we note t h a t c l a i m a n t ' s h i s t o r y and symptoms have been 
c o n s i s t e n t i n a l l m e d i c a l r e p o r t s , t h a t no d o c t o r h a s s t a t e d t h a t 
c l a i m a n t ' s s h o u l d e r b l a d e a r e a symptoms a r e u n r e l a t e d t o h i s 
i n d u s t r i a l i n j u r y and t h a t a l l d o c t o r s who have g i v e n an o p i n i o n 
have r e l a t e d c l a i m a n t ' s s h o u l d e r b l a d e problems t o the 1977 
i n j u r y . F o r a l l of t h e s e r e a s o n s , we c o n c l u d e t h a t c l a i m a n t 
c o n t i n u e s t o be e n t i t l e d t o m e d i c a l s e r v i c e s under ORS 656.245 f o r 
c o n d i t i o n s r e l a t e d t o h i s l e f t s h o u l d e r b l a d e i n j u r y , and t h a t t h e 
i n s u r e r ' s p a r t i a l d e n i a l t o t h e c o n t r a r y must be s e t a s i d e . 
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C l a i m a n t ' s motion f o r remand t o supplement t h e r e c o r d i s 
d e n i e d . 

ORDER 

The R e f e r e e ' s o r d e r s d a t e d November 18, 1983 and J a n u a r y 4, 
1984 a r e r e v e r s e d . The i n s u r e r ' s p a r t i a l d e n i a l d a t e d J a n u a r y 26, 
1982 i s s e t a s i d e and t h i s c l a i m i s remanded t o t he i n s u r e r f o r 
c o n t i n u e d payment of m e d i c a l s e r v i c e s under ORS 656.245. 
C l a i m a n t ' s a t t o r n e y i s awarded $700 f o r s e r v i c e s a t h e a r i n g and 
$400 f o r s e r v i c e s on Board r e v i e w , t o be p a i d by t h e i n s u r e r . 

JOHN W. O'DELL, C l a i m a n t WCB 83-02427 
R o l f O l s o n , C l a i m a n t ' s A t t o r n e y A u g u s t 31, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
Reviewed by Board Members Barnes and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Brown's o r d e r w h i c h : ( 1 ) 
awarded c l a i m a n t 160° f o r 50% un s c h e d u l e d permanent d i s a b i l i t y , 
whereas the D e t e r m i n a t i o n Order awarded 112° f o r 35% u n s c h e d u l e d 
d i s a b i l i t y ; ( 2 ) awarded c l a i m a n t ' s a t t o r n e y a f e e o f $300 f o r 
s e r v i c e s r e g a r d i n g s e t t i n g a s i d e t h e S A I F C o r p o r a t i o n ' s p a r t i a l 
d e n i a l of c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . C l a i m a n t contends 
t h a t he i s perma n e n t l y and t o t a l l y d i s a b l e d and t h a t he i s 
e n t i t l e d t o a g r e a t e r a t t o r n e y f e e . SAIF r e q u e s t s t h a t c l a i m a n t ' s 
permanent d i s a b i l i t y be reduced t o 35%. 

The Board a f f i r m s the R e f e r e e ' s permanent d i s a b i l i t y award. 
Rega r d i n g t h e a t t o r n e y f e e i s s u e , t h e Board a g r e e s t h a t c l a i m a n t ' s 
a t t o r n e y i s e n t i t l e d t o a g r e a t e r a t t o r n e y f e e i n c o n n e c t i o n w i t h 
the p a r t i a l d e n i a l and awards an a d d i t i o n a l f e e o f $200. 

ORDER 

The R e f e r e e ' s o r d e r dated J a n u a r y 13, 1984 i s a f f i r m e d i n 
p a r t and m o d i f i e d i n p a r t . C l a i m a n t ' s a t t o r n e y i s awarded an 
a t t o r n e y f e e of $200 i n a d d i t i o n t o t h e $300 f e e awarded by t he 
R e f e r e e f o r s e r v i c e s performed i n c o n n e c t i o n w i t h t h e p a r t i a l 
d e n i a l , t o be p a i d by the S A I F C o r p o r a t i o n . . 

KEVIN E. OFZARZAK, C l a i m a n t WCB 82-05913 
D a v i d F o r c e , C l a i m a n t ' s A t t o r n e y A u g u s t 31, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 
Reviewed by Board Members Barn e s and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of t h a t p o r t i o n o f 
R e f e r e e G a l t o n ' s o r d e r which awarded c l a i m a n t ' s a t t o r n e y a $400 
i n s u r e r - p a i d f e e base d on what t h e R e f e r e e termed S A I F ' s 
" u n r e a s o n a b l e r e f u s a l and d e l a y i n a c c e p t a n c e or d e n i a l o f t h e 
a g g r a v a t i o n c l a i m . " There i s no " r e f u s a l " or " d e n i a l " i n v o l v e d i n 
t h i s c a s e ; t h e q u e s t i o n i s whether t h e r e was any u n r e a s o n a b l y 
d e l a y e d a c c e p t a n c e . I t i s c l e a r . t o us t h a t S A I F a c c e p t e d 
c l a i m a n t ' s a g g r a v a t i o n c l a i m w i t h i n t h e 60 days p e r m i t t e d by 
s t a t u t e ; t h e r e i s thu s no b a s i s f o r o r d e r i n g an a t t o r n e y f e e . 

C l a i m a n t s u s t a i n e d a compensable w r i s t i n j u r y i n September 
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1978. H i s c l a i m was p r e v i o u s l y c l o s e d . On J u l y 7, 1982 S A I F 
r e c e i v e d a r e q u e s t from c l a i m a n t ' s p h y s i c i a n f o r a u t h o r i z a t i o n t o 
p e r f o r m w r i s t s u r g e r y . The p a r t i e s now a g r e e t h a t t h i s r e q u e s t 
c o n s t i t u t e d an a g g r a v a t i o n c l a i m , and seem t o a g r e e t h a t i t d i d 
not c r e a t e an o b l i g a t i o n t o pay i n t e r i m compensation b e c a u s e i t 
d i d not i n c l u d e v e r i f i c a t i o n o f i n a b i l i t y t o work. 

On August 26, 1982, w e l l w i t h i n 60 days o f r e c e i v i n g t h i s 
a g g r a v a t i o n c l a i m , S A I F s e n t a l e t t e r t o c l a i m a n t ' s p h y s i c i a n and 
t o c l a i m a n t ' s a t t o r n e y s t a t i n g t h a t t h e s u r g e r y was a u t h o r i z e d , 
i . e . , a c c e p t i n g t h e c l a i m . C l a i m a n t was h o s p i t a l i z e d f o r the 
s u r g e r y on October 12, 1982. S A I F t i m e l y p a i d temporary 
d i s a b i l i t y b e n e f i t s a f t e r c l a i m a n t was h o s p i t a l i z e d and t h u s was 
u n a b l e t o work. 

The R e f e r e e a p p a r e n t l y thought t h a t S A I F ' s August 26 l e t t e r 
a u t h o r i z i n g s u r g e r y was f o r some r e a s o n not s u f f i c i e n t t o 
c o n s t i t u t e an a c c e p t a n c e of t h e a g g r a v a t i o n c l a i m . We a r e a t a 
t o t a l l o s s t o comprehend how t h a t l e t t e r c o u l d p o s s i b l y have been 
i n t e r p r e t e d by anybody i n v o l v e d a s a n y t h i n g o t h e r t h a n a complete 
a c c e p t a n c e o f a l l t h a t was then b e i n g c l a i m e d — advance 
a u t h o r i z a t i o n f o r s u r g e r y . A d m i t t e d l y , S A I F ' s n o t i c e o f 
a c c e p t a n c e went t o c l a i m a n t ' s d o c t o r and l a w y e r , and not d i r e c t l y 
t o c l a i m a n t . However, n o t i c e t o an agent i s g e n e r a l l y n o t i c e t o a 
p r i n c i p a l ; and, i n any e v e n t , t h e r e i s no s u g g e s t i o n t h a t c l a i m a n t 
d i d not p e r s o n a l l y l e a r n of S A I F ' s p o s i t i o n from h i s d o c t o r or 
l a w y e r . Only form, and c e r t a i n l y not s u b s t a n c e , s u g g e s t s t h a t 
a n y t h i n g d i f f e r e n t or a d d i t i o n a l s h o u l d have been done under t h e s e 
c i r c u m s t a n c e s . 

L a t e r , when t h e s u r g e r y took p l a c e , t h e r e was an a d d i t i o n a l 
" c l a i m " f o r time l o s s which S A I F " a c c e p t e d " by b e g i n n i n g t o pay 
time l o s s w i t h i n 14 days of c l a i m a n t ' s h o s p i t a l i z a t i o n . Only 
form, and c e r t a i n l y not s u b s t a n c e , s u g g e s t s t h a t a n y t h i n g 
d i f f e r e n t or a d d i t i o n a l s h o u l d have been done by way o f r e s p o n s e 
t o t h i s a d d i t i o n a l c l a i m . 

ORDER 

The R e f e r e e ' s o r d e r s d a t e d J a n u a r y 20, 1984 and F e b r u a r y 3, 
1984 a r e a f f i r m e d i n p a r t and r e v e r s e d i n p a r t . That p o r t i o n of 
the R e f e r e e ' s o r d e r s which awarded c l a i m a n t ' s a t t o r n e y an 
i n s u r e r - p a i d f e e of $400 i s r e v e r s e d . The b a l a n c e of t h e 
R e f e r e e ' s o r d e r s i s a f f i r m e d . 

GERALD M. SAXE, C l a i m a n t WCB 83-01233 
Huffman, e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 31, 1984 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 
Reviewed by Board Members F e r r i s and B a r n e s . 

The i n s u r e r r e q u e s t s r e v i e w o f t h o s e p o r t i o n s of R e f e r e e 
P f e r d n e r ' s o r d e r which awarded c l a i m a n t a t o t a l of 208° f o r 65% 
u n s c h e d u l e d low back d i s a b i l i t y and 60° f o r 40% l o s s o f t h e r i g h t 
l e g , on r e v i e w of a D e t e r m i n a t i o n Order which awarded 40% (128°) 
u n s c h e d u l e d and 15% (22.5°) s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y . The i n s u r e r contends t h a t t h e R e f e r e e ' s i n c r e a s e d 
permanent d i s a b i l i t y awards a r e e x c e s s i v e . 
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The R e f e r e e a l s o c o n c l u d e d t h a t c l a i m a n t had not e s t a b l i s h e d 
good c a u s e f o r f a i l i n g t o r e q u e s t a h e a r i n g w i t h i n 60 d ays of the 
i n s u r e r ' s p a r t i a l d e n i a l of a g a s t r o i n t e s t i n a l d i s o r d e r . I n 
a d d i t i o n t o f i l i n g h i s r e s p o n d e n t ' s b r i e f a d d r e s s i n g the e x t e n t o f 
d i s a b i l i t y i s s u e s r a i s e d by the i n s u r e r / a p p e l l a n t , c l a i m a n t 
s u b m i t t e d a "motion" r e q u e s t i n g t h a t the Board " r e c o n s i d e r 
and . . . award on i t s own motion the c l a i m a n t ' s r e q u e s t f o r 
payment i n r e g a r d t o the g a s t r o e n t e r o l o g y work which was performed 
. . . d u r i n g and a f t e r h i s h o s p i t a l i z a t i o n f o r lumbar s u r g e r y i n 
August 1982." I n s u p p o r t of t h i s "motion," c l a i m a n t h a s s u b m i t t e d 
v a r i o u s p o r t i o n s of the r e c o r d t h a t a r e o t h e r w i s e b e f o r e us f o r de 
novo r e v i e w p u r s u a n t to ORS 656.295. 

We w i l l c o n s i d e r the s u b s t a n c e of c l a i m a n t ' s "motion," but 
not i n the e x e r c i s e of our d i s c r e t i o n a r y own motion a u t h o r i t y , ORS 
656.278; r a t h e r , a l t h o u g h not the i d e a l way t o do t h i n g s , we t h i n k 
t h a t c l a i m a n t ' s "motion" s u f f i c i e n t l y r a i s e s the good c a u s e i s s u e 
f o r r e v i e w . See Jimmie P a r k e r s o n , 35 Van N a t t a 1247 ( 1 9 8 3 ) . 

On the m e r i t s of the good c a u s e i s s u e , we a f f i r m and adopt 
t h e r e l e v a n t p o r t i o n s of the R e f e r e e ' s o r d e r . 

On the e x t e n t of d i s a b i l i t y i s s u e s , we f i n d t h a t t h e 
R e f e r e e ' s award of 65% u n s c h e d u l e d d i s a b i l i t y a p p r o p r i a t e l y 
compensates c l a i m a n t f o r the l o s s of e a r n i n g c a p a c i t y a t t r i b u t a b l e 
t o t h i s i n d u s t r i a l i n j u r y . However, we c o n c l u d e t h a t t h e 
a d d i t i o n a l award of s c h e d u l e d d i s a b i l i t y i s e x c e s s i v e , and t h a t 
t h e D e t e r m i n a t i o n Order a d e q u a t e l y compensated c l a i m a n t f o r the 
l o s s of use of h i s r i g h t l e g . 

C l a i m a n t has undergone two low back s u r g e r i e s as a r e s u l t o f 
t h i s 1979 i n d u s t r i a l i n j u r y . S h o r t l y a f t e r t h e i n j u r y , c l a i m a n t 
s u b m i t t e d t o a lumbar laminectomy f o r removal of a r u p t u r e d L5-S1 
d i s c . More r e c e n t l y , i n August 1982, c l a i m a n t s u b m i t t e d t o a 
second s u r g i c a l p r o c e d u r e f o r e x p l o r a t i o n of the L5-S1 n e r v e r o o t s 
b i l a t e r a l l y and f o r removal o f a r u p t u r e d d i s c a t the L4-5 l e v e l 
on the l e f t . 

P o s t - s u r g i c a l l y c l a i m a n t c o n t i n u e s t o e x p e r i e n c e low back and 
r i g h t l e g p a i n . He has d i f f i c u l t y s t a n d i n g or s i t t i n g i n one 
p o s i t i o n f o r any l e n g t h of t i m e . T h e r e i s no s e p a r a t e l e g 
impairment; c l a i m a n t ' s l o s s of use of h i s r i g h t l e g i s a d i r e c t 
r e s u l t of h i s low back i n j u r y and s u r g e r y . C l a i m a n t ' s r i g h t l e g 
p a i n i s i n the n a t u r e o f r a d i a t i n g p a i n f r e q u e n t l y e n c o u n t e r e d i n 
s i g n i f i c a n t low back i n j u r i e s w i t h n e r v e r o o t i n v o l v e m e n t . 

Dr. Nash's March 3, 1983 r e p o r t noted d e c r e a s e d s t r e n g t h i n 
c l a i m a n t ' s r i g h t lower l e g , a l o s s of t h r e e c e n t i m e t e r s i n t h e 
c i r c u m f e r e n c e of c l a i m a n t ' s r i g h t c a l f i n comparison w i t h h i s 
l e f t , and minor weakness of the toe f l e x o r s and the p e r o n e a l 
muscle group on the r i g h t as compared t o the l e f t . The r e l e v a n t 
work r e s t r i c t i o n s noted a t t h i s time were no r e p e t i t i v e bending, 
no l i f t i n g from the f l o o r , no c l i m b i n g or c r a w l i n g , and the 
a v a i l a b i l i t y of an o p p o r t u n i t y t o change p o s i t i o n s f r e q u e n t l y from 
s i t t i n g t o s t a n d i n g t o w a l k i n g . As d i d the R e f e r e e , we f i n d 
c l a i m a n t ' s h e a r i n g t e s t i m o n y about h i s l e g problems t o be 
c o n s i s t e n t w i t h the l i m i t a t i o n s r e p o r t e d by Dr. Nash. 

We cannot and do not, however, agre e t h a t t h e s e f i n d i n g s 
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e i t h e r a s r e p o r t e d by Dr. Nash or a s r e p o r t e d i n somewhat more 
d e t a i l i n c l a i m a n t ' s t e s t i m o n y can p o s s i b l y s u p p o r t s u c h a l a r g e 
award of s c h e d u l e d l e g d i s a b i l i t y f o r what s t a r t e d a s an 
u n s c h e d u l e d back i n j u r y — a t l e a s t , not w i t h o u t a s i g n i f i c a n t 
r e d u c t i o n i n c l a i m a n t ' s u n s c h e d u l e d award. We c o n c l u d e from t h e 
r e c o r d t h a t c l a i m a n t s u f f e r s from m i l d r i g h t l e g impairment due t o 
p a i n and weakness. We f u r t h e r c o n c l u d e t h a t the D e t e r m i n a t i o n 
Order, which awarded c l a i m a n t 22.5° f o r 15% s c h e d u l e d d i s a b i l i t y , 
a d e q u a t e l y compensates c l a i m a n t f o r t h i s m i l d l e g impairment, a t 
l e a s t when viewed a s s e c o n d a r y t o c l a i m a n t ' s more s e r i o u s back 
d i s a b i l i t y f o r which he has been s e p a r a t e l y compensated. 

ORDER 

The R e f e r e e ' s o r d e r s d a t e d August 19, 1983 and August 24, 
1983 a r e a f f i r m e d i n p a r t and r e v e r s e d i n p a r t . The p o r t i o n of 
the R e f e r e e ' s o r d e r s which awarded 60° ( 4 0 % ) f o r r i g h t l e g 
d i s a b i l i t y i s r e v e r s e d ; and, i n l i e u t h e r e o f , t h e D e t e r m i n a t i o n 
O r d e r ' s award of 22.5° f o r 15% l o s s of use of c l a i m a n t ' s r i g h t l e g 
i s r e i n s t a t e d and a f f i r m e d . The r e m a i n i n g p o r t i o n s o f t h e 
R e f e r e e ' s o r d e r s a r e a f f i r m e d . 

JOHN P. KLEGER, C l a i m a n t WCB 83-10245 
A l l e n & V i c k , C l a i m a n t ' s A t t o r n e y s S eptember 6, 1984 
R i c h a r d P e a r c e , D e f e n s e A t t o r n e y O r d e r on Revi e w ( R e m a n d i n g ) 
Reviewed by Board Members F e r r i s and L e w i s . 

The employer h a s r e q u e s t e d r e v i e w of R e f e r e e Mulder's o r d e r 
which " m o d i f i e d " t h e employer's d e n i a l s and o r d e r e d t h e employer 
to p r o v i d e c l a i m a n t w i t h "recommended s u r g e r y and o t h e r b e n e f i t s 
r e l a t i n g t o C6-7." C l a i m a n t h a s now moved f o r remand f o r t h e 
R e f e r e e t o c l a r i f y t h e o r d e r . C l a i m a n t a r g u e s t h a t i t was h i s 
u n d e r s t a n d i n g t h a t i n t e r i m compensation was due under t h e 
R e f e r e e ' s o r d e r but t h a t i n t e r i m compensation h a s not commenced t o 
d a t e . The employer has not responded t o c l a i m a n t ' s motion. 
C l a i m a n t a l s o i n f o r m s the Board t h a t he h a s f i l e d a r e q u e s t f o r 
h e a r i n g on t h e i s s u e of nonpayment of the i n t e r i m compensation 
a l l e g e d l y due under R e f e r e e Mulder's o r d e r . The h e a r i n g i s s e t 
b e f o r e R e f e r e e P f e r d n e r on September 10, 1984. 

We f i n d t h a t t h e r e c o r d h a s been i m p r o p e r l y , i n c o m p l e t e l y o r 
o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . The c a s e i s remanded t o t h e 
R e f e r e e f o r c l a r i f i c a t i o n of h i s o r d e r . The h e a r i n g c u r r e n t l y 
s c h e d u l e d b e f o r e R e f e r e e P f e r d n e r on September 10, 1984 s h o u l d be 
h e a r d i n tandem w i t h t h i s c a s e on remand. 

ORDER 

T h i s c a s e i s remanded to the R e f e r e e f o r p r o c e e d i n g s 
c o n s i s t e n t w i t h t h i s o r d e r . 
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GERALDINE P. BROWN, C l a i m a n t 
W e l c h , e t a l . , C l a i m a n t ' s A t t o r n e y s 
Meyers & T e r r a ! 1 , D e f e n s e A t t o r n e y s 

WCB 82-09846 
S e p t e m b e r 13, 1984 
O r d e r on Revi e w 

Reviewed by Board Members F e r r i s and Lewis. 

The i n s u r e r r e q u e s t s review o f Referee Shebley's o r d e r which 
se t a s i d e t h e D e t e r m i n a t i o n Order dated October 20, 1982, f i n d i n g 
t h a t t he c l a i m was p r e m a t u r e l y c l o s e d as of September 22, 1982. 

Claimant s u f f e r e d a compensable low back s t r a i n on October 3 1 , 
1981 w h i l e s t r a i g h t e n i n g up a f t e r bending over t o get a c h a r t out 
of a f i l e c a b i n e t . At t h e time o f her 1981 i n j u r y c l a i m a n t had 
p r e e x i s t i n g d e g e n e r a t i v e a r t h r i t i s i n her low back. Claimant a l s o 
had s u s t a i n e d two p r i o r i n j u r i e s t o her low back w h i l e employed 
w i t h t h i s same employer; however, she r e c e i v e d no permanent 
d i s a b i l i t y awards f o r those i n j u r i e s . 

Claimant was t r e a t e d by Dr. M a r t i n , c h i r o p r a c t o r , and t h e n , 
i n December 1981, she was seen by Dr. Post, o r t h o p e d i c surgeon, 
who became her t r e a t i n g o r t h o p e d i s t . Since c l a i m a n t c o n t i n u e d t o 
have c o m p l a i n t s o f p a i n , Dr. Post r e f e r r e d her t o Dr. Rosenbaum, 
neurosurgeon, who r e p o r t e d on August 3, 1982 t h a t he c o u l d f i n d no 
evidence of s i g n i f i c a n t r a d i c u l o p a t h y and he d i d not recommend 
p e r f o r m i n g myelography or CT scans based on h i s f i n d i n g s . 

F i n a l l y , on September 22, 1982, Dr. Post recommended t h a t 
c l a i m c l o s u r e be a p p r o p r i a t e . He found t h a t c l a i m a n t had 
c o n t i n u i n g problems but t h a t she was m e d i c a l l y s t a t i o n a r y w i t h 
some permanent impairment. Thereupon t h e D e t e r m i n a t i o n Order was 
iss u e d on October 20, 1982 which awarded t i m e l o s s b e n e f i t s from 
October 3 1 , 1981 thr o u g h September 22, 1982 and 10% unscheduled 
permanent d i s a b i l i t y b e n e f i t s f o r c l a i m a n t ' s low back i n j u r y . 
A lso on October 20, 1982, Dr. Post m o d i f i e d h i s r e l e a s e somewhat 
by s t a t i n g c l a i m a n t should r e t u r n o n l y t o p a r t - t i m e work. Then, 
on November 2, 1982, Dr. Post r e l e a s e d c l a i m a n t t o r e t u r n t o her 
former j o b w i t h no r e s t r i c t i o n s . 

Claimant f i n a l l y r e t u r n e d t o r e g u l a r work on November 9, 1982 
but l e f t a f t e r about two days because of low back p a i n 
c o m p l a i n t s . At t h a t t i m e Dr. Post wrote c l a i m a n t a no t e 
r e q u e s t i n g t h a t she be o f f work f o r about one week. He t e s t i f i e d 
t h a t he d i d t h i s more as an accomodation t o c l a i m a n t , a l t h o u g h he 
s t i l l had t h e o p i n i o n t h a t her c o n d i t i o n was m e d i c a l l y 
s t a t i o n a r y . As of November 15, 1982 Dr. Post d i d not b e l i e v e t h a t 
c l a i m a n t ' s c o n d i t i o n had worsened. Claimant stopped seeing Dr. 
Post a f t e r he info r m e d her t h a t he had no b a s i s f o r t h i n k i n g her 
unable t o c a r r y out her pr e s e n t o c c u p a t i o n and t h a t he would not 
a u t h o r i z e t i m e l o s s beyond t h e week o f November 15 thr o u g h 19. He 
t e s t i f i e d t h a t he f e l t c l a i m a n t c o u l d work d u r i n g t h a t t i m e but 
aga i n he a u t h o r i z e d time l o s s as an accomodation t o her. He 
i n d i c a t e d i n h i s r e p o r t of November 23, 1982 t h a t c l a i m a n t s a i d 
she might s t a r t seeing a c h i r o p r a c t o r i n s t e a d o f him and on 
November 19, 1982 she, i n f a c t , began t r e a t i n g w i t h Dr. Holman, 
c h i r o p r a c t o r . Dr. Holman has never found c l a i m a n t m e d i c a l l y 
s t a t i o n a r y . 

Claimant was a l s o seen on a one-time b a s i s by f o u r o t h e r 
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d o c t o r s : Dr. Pasquesi, Dr. Kappes, Dr. Schuler and Dr. P u z i s s , 
some of whom gave o p i n i o n s on whether c l a i m a n t ' s c o n d i t i o n was 
m e d i c a l l y s t a t i o n a r y but none of whose o p i n i o n s a re p a r t i c u l a r l y 
p e r s u a s i v e as th e y had no b a s i s o f comparison as d i d Dr. Post or 
Dr. Holman. As between those two d o c t o r s , we f i n d Dr. Post's 
o p i n i o n t h e more p e r s u a s i v e . 

Claimant was examined by Dr. Post on October 12, 1983, which 
took p l a c e a p p r o x i m a t e l y one year a f t e r her l a s t v i s i t w i t h him. 
At t h a t t i m e Dr. Post found no m a t e r i a l or s i g n i f i c a n t d i f f e r e n c e s 
i n c l a i m a n t ' s c o n d i t i o n and he f e l t t h a t , i f a n y t h i n g , c l a i m a n t ' s 
c o n d i t i o n had improved d u r i n g t h e i n t e r v e n i n g year. The r e c o r d 
shows t h a t i n t h e i n t e r v e n i n g year Dr. Holman d i d not t r e a t 
c l a i m a n t between February and J u l y 1983. When she f i n a l l y d i d 
r e t u r n t o Dr. Holman f o r t r e a t m e n t i n J u l y 1983, i t was f o r an 
u n r e l a t e d c o n d i t i o n . 

W hile i t appears from c l a i m a n t ' s t e s t i m o n y t h a t she d i d have 
some improvement i n t h e ti m e a f t e r September 22, 1982, i t does not 
a l s o appear t h a t Dr. Holman's t r e a t m e n t was e n t i r e l y c u r a t i v e as 
c l a i m a n t c o n t i n u e d t o have f l u c t u a t i o n s i n her back p a i n 
c o m p l a i n t s . No t r e a t m e n t o t h e r than c o n s e r v a t i v e t r e a t m e n t has 
ever been recommended f o r c l a i m a n t . C o n s i d e r i n g t h e gap i n 
t r e a t m e n t w i t h Dr. Holman and t h e f a c t t h a t h i s t r e a t m e n t remained 
c o n s e r v a t i v e t h r o u g h o u t t h e i n t e r v e n i n g p e r i o d o f t i m e , we f i n d 
h i s o p i n i o n t h a t c l a i m a n t was not s t a t i o n a r y l e s s p e r s u a s i v e t h a n 
t h e o p i n i o n of Dr. Post, who r e g u l a r l y t r e a t e d c l a i m a n t i n t h e 
year f o l l o w i n g her i n j u r y up u n t i l t h e time he found her m e d i c a l l y 
s t a t i o n a r y . Dr. Post was a l s o i n a p o s i t i o n t o examine her one 
year l a t e r and c o n t i n u e d t o conclude t h a t her c o n d i t i o n was 
m e d i c a l l y s t a t i o n a r y . T h e r e f o r e , we re v e r s e t h e Referee's o r d e r 
and a f f i r m t h e D e t e r m i n a t i o n Order i n s o f a r as i t awarded c l a i m a n t 
temporary d i s a b i l i t y b e n e f i t s o n l y t h r o u g h September 22, 1982. 

We have taken o f f i c i a l n o t i c e t h a t c l a i m a n t has another c l a i m 
now pending, which i s an appeal o f a second D e t e r m i n a t i o n Order 
which r e s u l t e d from t h e c l o s i n g o f her c l a i m subsequent t o Referee 
Shebley's o r d e r i n t h i s case. Since t h e e x t e n t o f her permanent 
d i s a b i l i t y w i l l be determined i n t h a t p r o c e e d i n g , we are remanding 
t h i s c l a i m t o t h e Hearings D i v i s i o n f o r c o n s o l i d a t i o n t o dete r m i n e 
t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y due t o her October 
1981 i n j u r y . 

F i n a l l y , we do not f i n d adequate evidence t h a t c l a i m a n t ' s 
c o n d i t i o n worsened i n December 1982 and, t h e r e f o r e , approve t h e 
i n s u r e r ' s d e n i a l of t h a t a g g r a v a t i o n c l a i m . 

ORDER 

The Referee's o r d e r dated November 7, 1983 i s re v e r s e d and 
t h i s case i s remanded t o t h e Hearings D i v i s i o n f o r c o n s o l i d a t i o n 
w i t h c l a i m a n t ' s pending h e a r i n g w i t h r e g a r d t o t h e e x t e n t o f her 
permanent d i s a b i l i t y due t o her October 31, 1981 low back s t r a i n . 
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JIMMIE PARKERSON, C l a i m a n t WCB 82-07754, 8 2 - 0 7 7 5 5 , 
G a t t i & G a t t i , C l a i m a n t ' s A t t o r n e y s 82-07756 & 82-11210 
D o n a l d Howe, A s s ' t . A t t o r n e y G e n e r a l S e p t e m b e r 13, 1984 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 
We e n t e r e d our Order on Review h e r e i n on August 29, 1984. 3 6 

Van N a t t a 1240 (1984). Claimant t h e r e a f t e r requested 
r e c o n s i d e r a t i o n of those p o r t i o n s of our order which vacated t h e 
Referee's award of unscheduled permanent p a r t i a l d i s a b i l i t y and 
r e v e r s e d t h e Referee's i m p o s i t i o n of a p e n a l t y and a s s o c i a t e d 
a t t o r n e y ' s f e e . 

With r e g a r d t o t h e p e n a l t y / a t t o r n e y f e e i s s u e , c l a i m a n t 
p r e s e n t s no argument which persuades us t h a t our c o n c l u s i o n i s i n 
e r r o r . T h e r e f o r e , we adhere t o t h a t p o r t i o n of our o r d e r . 

With r e g a r d t o t h e i s s u e c o n c e r n i n g the Referee's award of 
permanent p a r t i a l d i s a b i l i t y , we l i k e w i s e d e c l i n e t o modify our 
p r i o r o r d e r . The Referee found t h a t c l a i m a n t s u s t a i n e d a new 
i n j u r y , r e s p o n s i b i l i t y f o r which r e s t e d w i t h EBI Companies as t h e 
i n s u r e r f o r c l a i m a n t ' s more r e c e n t employer. We concluded t h a t 
c l a i m a n t had s u s t a i n e d an a g g r a v a t i o n o f a p r i o r i n j u r y s u s t a i n e d 
w h i l e he was an inmate i n the Oregon S t a t e P e n i t e n t i a r y . I t was 
i n c o n n e c t i o n w i t h t h i s same i n j u r y t h a t t h e Referee awarded 
c l a i m a n t 10% unscheduled d i s a b i l i t y . Claimant makes no c o n t e n t i o n 
t h a t he was m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f h e a r i n g . Indeed, 
i n h i s request f o r r e c o n s i d e r a t i o n , c l a i m a n t s t a t e s t h a t he i s not 
now m e d i c a l l y s t a t i o n a r y . We found i t unnecessary t o address t h e 
i s s u e s c o n c e r n i n g permanent d i s a b i l i t y i n t h i s p r o c e e d i n g , based 
upon our c o n c l u s i o n t h a t , "When c l a i m a n t ' s c o n d i t i o n i s once ag a i n 
determined t o be m e d i c a l l y s t a t i o n a r y , t h e Fund w i l l be r e q u i r e d 
t o r e c l o s e [ t h e ] c l a i m , a t which t i m e c l a i m a n t w i l l be e n t i t l e d t o 
a new d e t e r m i n a t i o n c o n c e r n i n g permanent d i s a b i l i t y , i f 
any . . . . " Claimant's c o n t e n t i o n t h a t he i s e n t i t l e d t o t h e 
permanent d i s a b i l i t y award g r a n t e d by t h e Referee and t o a 
r e e v a l u a t i o n upon r e c l o s u r e i s i n c o n s i s t e n t w i t h our d e c i s i o n i n 
Gary A. F r e i e r , 34 Van Natta 543 ( 1 9 8 2 ) , and, q u i t e s i m p l y , 
wrong. Also see Kociemba v. SAIF, 63 Or App 557, 560 (1983). For 
t h i s reason, we adhere t o our p r i o r d e c i s i o n . 

ORDER 

On r e c o n s i d e r a t i o n of our Order on Review dated August 29, 
1984, we adhere t o our p r i o r o r d e r , which i s hereby readopted and 
r e p u b l i s h e d e f f e c t i v e t h i s d a t e . 

DONALD CASIDA, C l a i m a n t WCB 82-01539 
A l l e n & V i c k , C l a i m a n t ' s A t t o r n e y s S eptember 14, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Rev i e w 
Reviewed by t h e Board and en banc. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w of Referee Podnar' s 
o r d e r which s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s m y o c a r d i a l 
i n f a r c t i o n c l a i m . The o n l y i s s u e i s c o m p e n s a b i l i t y . 

Some o f t h e f a c t s are g e n e r a l l y u n d i s p u t e d : 

(1) Claimant had p r e e x i s t i n g , b u t not p r e v i o u s l y diagnosed, 
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a r t e r i o s c l e r o t i c c a r d i o v a s c u l a r d i s e a s e t h a t was a s i g n i f i c a n t 
f a c t o r i n c a u s i n g the h e a r t a t t a c k h e r e i n i s s u e . 

(2) C l a i m a n t was i n v o l v e d i n a meeting a t work t h a t he 
p e r c e i v e d as e m o t i o n a l l y s t r e s s f u l on F r i d a y , November 13, 1981. 
He began t o e x p e r i e n c e symptoms on t h a t day t h a t we now know, w i t h 
the b e n e f i t of h i n d s i g h t , were p r o b a b l y c a r d i a c - r e l a t e d , a l t h o u g h 
a t the time c l a i m a n t b e l i e v e d h i s symptoms t o be g a s t r i c - r e l a t e d . 

( 3 ) C l a i m a n t ' s symptoms p e r s i s t e d a t a p p a r e n t l y f l u c t u a t i n g 
l e v e l s throughout the weekend of November 14-15, a l t h o u g h , a s 
d i s c u s s e d more f u l l y below, the e x a c t n a t u r e and i n t e n s i t y o f 
t h o s e symptoms i s not c l e a r t o u s . I t i s a g r e e d t h a t c l a i m a n t ' s 
symptoms became more a c u t e when he c a r r i e d some f i r e w o o d i n t o h i s 
house on Sunday, November 15. 

( 4 ) By Monday morning, November 16, c l a i m a n t f e l t w e l l 
enough to a t t e m p t t o r e t u r n to work, but s h o r t l y a f t e r h i s a r r i v a l 
a t work h i s symptoms got t o the p o i n t t h a t he went t o an emergency 
room and was a d m i t t e d to the h o s p i t a l w i t h a d i a g n o s i s o f 
m y o c a r d i a l i n f a r c t i o n . 

( 5 ) C l a i m a n t ' s a c t u a l i n f a r c t i o n was sometime o v e r t h e 
weekend w h i l e he was a t home, not i n v o l v e d i n any work 
a c t i v i t i e s . Dr. R o b e r t s , c l a i m a n t ' s t r e a t i n g d o c t o r , o p i n e s t h a t 
c l a i m a n t ' s i n f a r c t i o n was on S a t u r d a y , November 14, b u t does not 
x p l a i n t h e b a s i s of t h a t o p i n i o n . Dr. K l o s t e r i n t e r p r e t s serum 

enzyme b l o o d l e v e l s r e c o r d e d a t t h e time of c l a i m a n t ' s h o s p i t a l 
a d m i s s i o n a s i n d i c a t i n g t h a t h i s i n f a r c t i o n was most l i k e l y w i t h i n 
t h e p r i o r 24 h o u r s , i . e . , on Sunday November 15. Dr. G r i s w o l d 
i n t e r p r e t s the same d a t a as i n d i c a t i n g t h a t c l a i m a n t ' s i n f a r c t i o n 
was most l i k e l y w i t h i n the p r i o r 24 t o 36 h o u r s , i . e . , l a t e 
S a t u r d a y or e a r l y Sunday. There a r e thus d i f f e r e n c e s r e g a r d i n g 
whether t h e i n f a r c t i o n was on S a t u r d a y or Sunday, but a p p a r e n t 
agreement — a s b e s t as such t h i n g s can e v e r be known — t h a t i t 
was d u r i n g t h e weekend. 

A g a i n s t t h i s background, the a r e a of d i s p u t e i s whether t h e 
at-work e v e n t s of F r i d a y , November 13 were a m a t e r i a l c a u s e o f 
c l a i m a n t ' s at-home i n f a r c t i o n d u r i n g the weekend. D r s . G r i s w o l d 
and K l o s t e r , both of whom t e s t i f i e d by d e p o s i t i o n , p r e s e n t 
c o n f l i c t i n g o p i n i o n s on t h i s u l t i m a t e q u e s t i o n . 

I n summary, Dr. K l o s t e r o p i n e d t h a t c l a i m a n t ' s F r i d a y work 
a c t i v i t y d i d not m a t e r i a l l y c o n t r i b u t e t o c l a i m a n t ' s s u b s e q u e n t 
h e a r t a t t a c k ; t h a t the h e a r t a t t a c k was due t o t h e p r o g r e s s i o n of 
c l a i m a n t ' s a t h e r o s c l e r o s i s ; and t h a t the at-work e v e n t s on F r i d a y 
a t most produced temporary a n g i n a symptoms, but t h a t a t t h a t time 
" t h e r e was no damage done as f a r a s t h e h e a r t muscle i s c o n c e r n e d , 
and no p r o g r e s s i o n a s f a r as n a r r o w i n g o f the a r t e r i e s . " Dr. 
K l o s t e r c o n c l u d e d : "My i n t e r p r e t a t i o n would be t h a t t h e 
p r e e x i s t i n g and u n d e r l y i n g c o r o n a r y a t h e r o s c l e r o s i s [ h a d ] 
p r o g r e s s e d t o t h e p o i n t where [ c l a i m a n t ] was h a v i n g symptoms which 
were r e l a t e d t o the job a c t i v i t i e s , but t h a t an i n f a r c t i o n was 
imminent and impending and perhaps u n a v o i d a b l e , and would have 
o c c u r r e d r e g a r d l e s s of the e m o t i o n a l s t r e s s of t h a t meeting [on 
F r i d a y a t w o r k ] . " 

I n summary, Dr. G r i s w o l d o p i n e d t h a t c l a i m a n t ' s F r i d a y work 
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a c t i v i t y d i d m a t e r i a l l y c o n t r i b u t e t o c l a i m a n t ' s s ubsequent h e a r t 
a t t a c k b e c a u s e "something happened" a t t h a t time " t o change h i s 
c o r o n a r y a r t e r y c i r c u l a t i o n " ; and t h a t t h i s h y p o t h e s i s was 
s u p p o r t e d by t h e f a c t t h a t c l a i m a n t remained symptomatic o v e r t h e 
weekend, whereas Dr. G r i s w o l d would have e x p e c t e d temporary a n g i n a 
c h e s t p a i n t o r e s o l v e w i t h i n t e n minutes a t t h e most. Dr. 
G r i s w o l d c o n c l u d e d : " I c a n ' t deny the p o s s i b i l i t y t h a t t h i s i s 
p u r e l y c o i n c i d e n c e , [ b u t c l a i m a n t ' s ] c o n t i n u i n g symptoms [ o v e r t h e 
weekend] I f e e l p r o b a b l y . . . was [ s i c ] a m a t e r i a l l y s u b s t a n t i a l 
c o n t r i b u t i n g c a u s e t o h i s u n s t a b l e p i c t u r e , which l e d t o h i s 
i n f a r c t i o n . " 

Both Dr. K l o s t e r and Dr. G r i s w o l d e l a b o r a t e d w i t h a d d i t i o n a l 
and w e l l - s t a t e d r e a s o n s f o r t h e i r r e s p e c t i v e p o s i t i o n s . 

One p o s s i b l e b a s i s f o r f i n d i n g one of t h e s e e x p e r t o p i n i o n s 
more p e r s u a s i v e than the o t h e r would be c l e a r and d e t a i l e d 
e v i d e n c e about the n a t u r e and i n t e n s i t y o f c l a i m a n t ' s symptoms on 
S a t u r d a y and Sunday. Dr. K l o s t e r a p p a r e n t l y u n d e r s t o o d t h a t 
c l a i m a n t had a lower l e v e l of symptoms d u r i n g the weekend, which 
would be more c o n s i s t e n t w i t h the n a t u r a l p r o g r e s s i o n o f 
c l a i m a n t ' s c a r d i o v a s c u l a r d i s e a s e . Dr. G r i s w o l d a p p a r e n t l y 
u n d e r s t o o d t h a t c l a i m a n t had a h i g h e r l e v e l of symptoms d u r i n g t h e 
weekend, which would be more c o n s i s t e n t w i t h h i s t h e s i s t h a t 
"something happened" t o c l a i m a n t ' s c o r o n a r y a r t e r y c i r c u l a t i o n i n 
c o n n e c t i o n w i t h the F r i d a y work e v e n t s . We f i n d t h a t t h e b a l a n c e 
of the r e c o r d does not c l e a r l y s u p p o r t e i t h e r p o s i t i o n . Dr. 
W a s e n m i l l e r ' s one r e p o r t , which we o t h e r w i s e do not f i n d h e l p f u l 
on the c a u s a t i o n q u e s t i o n , r e c i t e s a h i s t o r y o f : "The [ c h e s t ] 
d i s c o m f o r t r e s o l v e d and, F r i d a y e v e n i n g , [ c l a i m a n t ] e x p e r i e n c e d 
arm d i s c o m f o r t o n l y . " Dr. G r i s w o l d o b t a i n e d a h i s t o r y of g e n e r a l 
f a t i g u e o v e r t h e weekend. C l a i m a n t t e s t i f i e d t h a t he went t o a 
d i n n e r engagement a f t e r work on F r i d a y , but l e f t e a r l y b e c a u s e he 
f e l t l i k e he was coming down w i t h f l u ; t h a t on S a t u r d a y h i s 
d i s t r e s s "seemed t o e a s e " ; t h a t he had an i n c i d e n t of f e e l i n g 
" t i g h t n e s s i n the c h e s t " on Sunday a f t e r n o o n ; but t h a t he " d i d n ' t 
f e e l too b a d l y Monday morning" and d e c i d e d t o t r y t o go t o work. 
We a r e u n a b l e t o t e l l from t h i s e v i d e n c e whether c l a i m a n t ' s 
symptoms over the weekend a r e more c o n s i s t e n t w i t h Dr. K l o s t e r ' s 
a n a l y s i s or a r e more c o n s i s t e n t w i t h Dr. G r i s w o l d ' s a n a l y s i s and, 
u n f o r t u n a t e l y , no d o c t o r was asked t h a t s p e c i f i c q u e s t i o n . 

I n o r d e r f o r c l a i m a n t t o s u s t a i n h i s burden o f p r o o f i n t h i s 
c a s e , we would have to be a b l e t o s a y t h a t we f i n d Dr. G r i s w o l d ' s 
o p i n i o n more p e r s u a s i v e than Dr. K l o s t e r ' s o p i n i o n . We a r e unable 
t o do s o . C o n s i d e r i n g a l l of t h e d e t a i l e d e x p l a n a t i o n s t h a t both 
e x p e r t s o f f e r e d f o r t h e i r r e s p e c t i v e p o s i t i o n s , we f i n d t h e 
e v i d e n c e t o be i n e q u i p o i s e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 30, 1983 i s r e v e r s e d . The 
S A I F C o r p o r a t i o n ' s d e n i a l d a t e d J a n u a r y 8, 1982 i s r e i n s t a t e d and 
a f f i r m e d . 

Board Member L e w i s D i s s e n t i n g : 

I a g r e e w i t h R e f e r e e Podnar t h a t t h e preponderance of 
e v i d e n c e i s t h a t c l a i m a n t ' s h e a r t a t t a c k was p r e c i p i t a t e d by a 
p a r t i c u l a r l y s t r e s s f u l a l l day meeting a t work and, t h e r e f o r e , 
t h a t c l a i m a n t ' s h e a r t a t t a c k , as opposed t o h i s u n d e r l y i n g h e a r t 
d i s e a s e , i s compensable. -1265-



C l a i m a n t , a t h e n 56 y e a r o l d a s s i s t a n t d i r e c t o r o f t h e Oregon 
S c h o o l N u t r i t i o n Program, e x p e r i e n c e d c h e s t and arm p a i n w i t h 
nausea and l i g h t - h e a d e d n e s s w h i l e on the j o b F r i d a y a f t e r n o o n , 
November 13, 1981. C l a i m a n t had never b e f o r e e x p e r i e n c e d s u c h 
symptoms. C l a i m a n t t e s t i f i e d a s t o t h e c o n t i n u i n g n a t u r e o f h i s 
symptoms from F r i d a y through Monday, both i n h i s d e p o s i t i o n t a k e n 
by t h e S A I F C o r p o r a t i o n ' s i n v e s t i g a t o r , December 22, 1981, and a t 
h e a r i n g . 

On F r i d a y , he was c o n d u c t i n g an a l l day meeting w i t h h i s 
s t a f f d u r i n g which t h e r e was c o n s i d e r a b l e d i s a g r e e m e n t o v e r 
c e r t a i n p o l i c i e s and p r o c e d u r e s t h a t c l a i m a n t had d e c i d e d s h o u l d 
be implemented. When the symptoms of c h e s t and arm p a i n w i t h 
nausea began t h a t a f t e r n o o n , c l a i m a n t d i d not r e c o g n i z e them a s 
c o n n e c t e d t o a problem w i t h t h i s h e a r t but, r a t h e r , a t t r i b u t e d 
them t o i n d i g e s t i o n or the f l u . F r i d a y n i g h t he had a d i n n e r 
engagement which he a t t e n d e d , but he had t o l e a v e e a r l y due t o h i s 

j n t i n u i n g symptoms. C l a i m a n t t e s t i f i e d t h a t F r i d a y n i g h t h i s 
c h e s t p a i n had e a s e d somewhat, but t h a t h i s c o n t i n u i n g arm p a i n 
made him u n a b l e t o s l e e p t h a t n i g h t . 

S a t u r d a y , c l a i m a n t ' s p a i n e a s e d but he c o n t i n u e d t o f e e l 
p o o r l y and was u n a b l e t o do a n y t h i n g but s i t around t h e h o u s e . By 
e a r l y S a t u r d a y e v e n i n g , c l a i m a n t f e l t t o t a l l y e x h a u s t e d and went 
to bed e a r l y . 

- Sunday, c l a i m a n t a g a i n f e l t e x h a u s t e d i n the same way he had 
on F r i d a y . About noon, he c a r r i e d an armload of f i r e w o o d i n d o o r s 
and a t t h a t time he e x p e r i e n c e d the more i n t e n s e p a i n s he had f e l t 
on F r i d a y a f t e r n o o n . 

Monday morning, c l a i m a n t t e s t i f i e d t h a t h i s arm and c h e s t d i d 
not ache q u i t e as much and he d e c i d e d t o go t o work. S h o r t l y 
a f t e r c l a i m a n t a r r i v e d , however, and w h i l e he was p r e p a r i n g f o r 
the morning s t a f f meeting, h i s symptoms i n c r e a s e d . He a s k e d h i s 
coworker and f r i e n d , Ruby Cox, t o t a k e him t o the h o s p i t a l 
emergency room. He d e s c r i b e d h i s symptoms a t t h a t time a s t h e 
same he had f e l t on F r i d a y and Sunday. At the h o s p i t a l , enzyme 
t e s t s were performed which showed t h a t c l a i m a n t was e x p e r i e n c i n g a 
h e a r t a t t a c k . 

C l a i m a n t was e v a l u a t e d by Dr. W a s e n m i l l e r , c a r d i o l o g i s t , on 
December 22, 1981 a t S A I F ' s r e q u e s t . A f a i r r e a d i n g o f Dr. 
W a s e n m i l l e r ' s o p i n i o n i s t h a t , w h i l e work a c t i v i t i e s d i d not c a u s e 
t h e u n d e r l y i n g h e a r t d i s e a s e , the e m o t i o n a l l y s t r e s s f u l s t a f f 
meeting on F r i d a y , a s w e l l as t h e p h y s i c a l a c t i v i t y o f c a r r y i n g an 
armload of wood on Sunday p r e c i p i t a t e d c l a i m a n t ' s a n g i n a and h e a r t 
a t t a c k . 

C l a i m a n t was l a t e r examined by Dr. G r i s w o l d , c a r d i o l o g i s t , on 
F e b r u a r y 15, 1983. Dr. G r i s w o l d a l s o examined c l a i m a n t ' s m e d i c a l 
r e c o r d s . Dr. K l o s t e r , a l s o an e x p e r i e n c e d c a r d i o l o g i s t , examined 
the m e d i c a l r e c o r d s o n l y sometime b e f o r e h i s d e p o s i t i o n i n October 
1983. These two m e d i c a l e x p e r t s a g r e e t h a t t h e s t r e s s c l a i m a n t 
e x p e r i e n c e d a t work on t h a t F r i d a y a f t e r n o o n p r e c i p i t a t e d symptoms 
of a n g i n a t h a t would have r e q u i r e d m e d i c a l t r e a t m e n t had c l a i m a n t 
r e c o g n i z e d what t h e y were. The d o c t o r s a l s o a g r e e t h a t i t i s n o t 
p o s s i b l e t o d e f i n i t e l y d e t e r m i n e from the enzyme t e s t s t a k e n on 
Monday when the a c t u a l h e a r t a t t a c k began. I n d e p o s i t i o n , Dr. 
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K l o s t e r f i r s t s t a t e d t h a t t h e h e a r t a t t a c k c o u l d p o s s i b l y have 
s t a r t e d a s e a r l y as F r i d a y . However, when l a t e r p r e s s e d f o r a 
more d e f i n i t e answer, he f i n a l l y s t a t e d t h a t t h e h e a r t a t t a c k more 
p r o b a b l y began on Sunday, g i v e n the l e v e l o f enzymes found on 
Monday. Dr. G r i s w o l d was a l s o deposed i n October 1983. He 
thought t h a t the enzyme s t u d y i n d i c a t e d t h a t the h e a r t a t t a c k 
r o b a b l y began S a t u r d a y n i g h t or Sunday, b u t he d i d not e x c l u d e 

the p o s s i b i l i t y t h a t a h e a r t a t t a c k c o u l d have a l s o o c c u r r e d 
F r i d a y . He r e a l i z e d , however, t h e r e was no way t o prove o r 
d i s p r o v e t h a t t h e o r y s i n c e t h e a p p r o p r i a t e t e s t s had n o t been 
a d m i n i s t e r e d on F r i d a y or S a t u r d a y . 

The a r e a where t h e d o c t o r s d i s a g r e e i s t h e r e l a t e d n e s s o f t h e 
F r i d a y e p i s o d e t o the known h e a r t a t t a c k t h a t o c c u r r e d , most 
l i k e l y , on S a t u r d a y or Sunday. Dr. K l o s t e r i s o f t h e o p i n i o n t h a t 
the F r i d a y i n c i d e n t was a temporary and s e p a r a t e e p i s o d e o f a n g i n a 
t h a t was u n r e l a t e d t o the h e a r t a t t a c k which was d i s c o v e r e d i n t h e 
Monday morning t e s t s . He n o t e s t h a t c l a i m a n t had p r e e x i s t i n g 
a t h e r o s c l e r o s i s and i t was h i s o p i n i o n t h a t t h e h e a r t a t t a c k was 
o n l y e v i d e n c e of the n a t u r a l p r o g r e s s i o n o f t h a t d i s e a s e . I n 
o t h e r words, i t was Dr. K l o s t e r ' s o p i n i o n t h a t the t i m i n g o f t h e 
h e a r t a t t a c k was a random e v e n t , u n r e l a t e d t o the F r i d a y o n s e t of 
symptoms. On the o t h e r hand, Dr. G r i s w o l d was of t h e o p i n i o n t h a t 
the F r i d a y a n g i n a and e v e n t u a l h e a r t a t t a c k s h o u l d be viewed a s 
one r e l a t e d sequence i n t h a t the F r i d a y a n g i n a marked t h e 
b e g i n n i n g o f the p r e - i n f a r c t i o n syndrome which l e d d i r e c t l y t o t h e 
S a t u r d a y or Sunday h e a r t a t t a c k , which was f i n a l l y d i a g n o s e d by 
t e s t s on Monday morning. 

Dr. G r i s w o l d ' s t h e o r y t h a t t h e r e was one r e l a t e d sequence o f 
c a u s a t i o n , r a t h e r than two d i s t i n c t e v e n t s , i s s u p p o r t e d by t h e 
t e s t i m o n y of c l a i m a n t and h i s w i t n e s s e s . Both c l a i m a n t and h i s 
w i t n e s s e s , Mr. L a r s o n , former employe, and Ms. Cox, f r i e n d and 
former employe, t e s t i f i e d t h a t the F r i d a y a l l day s t a f f meeting 
was indeed a t e n s e and s t r e s s f u l one. C l a i m a n t t e s t i f i e d b oth i n 
h i s d e p o s i t i o n i n December 1981, and a t h e a r i n g t h a t h i s symptoms 
which began on F r i d a y never r e t u r n e d t o normal a f t e r t h e o n s e t , 
a l t h o u g h t h e y d i d e a s e a t t i m e s w i t h r e s t , a s w e l l a s i n c r e a s e a t 
t i m e s . Ms. Cox accompanied c l a i m a n t the e n t i r e weekend. She 
c o r r o b o r a t e d h i s t e s t i m o n y by s t a t i n g t h a t c l a i m a n t f e l t p o o r l y 
F r i d a y and throughout the weekend, a l t h o u g h he f e l t somewhat 
b e t t e r on S a t u r d a y . There i s n o t h i n g i n the r e c o r d which shows 
t h i s t e s t i m o n y t o be u n r e l i a b l e and t h i s t e s t i m o n y d i r e c t l y 
s u p p o r t s Dr. G r i s w o l d ' s t h e o r y o f a s i n g l e r e l a t e d sequence a s 
opposed to Dr. K l o s t e r ' s t h e o r y of s e p a r a t e e v e n t s . 

I n a c a s e of t h i s t y p e , where i t i s proposed t h a t work 
r e l a t e d e m o t i o n a l s t r e s s l e d t o a m y o c a r d i a l i n f a r c t i o n , i t i s 
n e c e s s a r y t o view the f a c t s on a c a s e by c a s e b a s i s t o d e t e r m i n e 
whether c o m p e n s a b i l i t y has been p r o v e d . B a l e s v. S A I F , 294 Or 224 
( 1 9 8 2 ) . Both Dr. G r i s w o l d and Dr. K l o s t e r p o s s e s s e x c e l l e n t 
c r e d e n t i a l s a s q u a l i f i e d c a r d i o l o g i s t s , but when examining e a c h 
d o c t o r ' s t h e o r y i n l i g h t of t he c r e d i b l e t e s t i m o n y i n t h i s c a s e , 
Dr. G r i s w o l d ' s t h e o r y i s the more p r o b a b l e and p e r s u a s i v e . 

G i v e n the e v i d e n c e of work e v e n t s p r e c e d i n g c l a i m a n t ' s 
a t t a c k , t h e c r e d i b l e t e s t i m o n y of the l a y w i t n e s s e s and t h e 
o p i n i o n of Dr. G r i s w o l d and Dr. W a s s e n m i l l e r , I f i n d i t improbable 
t h a t t h e h e a r t a t t a c k was a random o c c u r r e n c e . The s t r e s s of 
c l a i m a n t ' s j o b was a m a t e r i a l c o n t r i b u t i n g c a u s e o f t h e h e a r t 
a t t a c k . T h e r e f o r e , I r e s p e c t f u l l y d i s s e n t from the m a j o r i t y ' s 
o p i n i o n and would a f f i r m the R e f e r e e ' s o r d e r f i n d i n g t h i s c l a i m 
compensable. __________ 
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RONALD ISOM, C l a i m a n t 
S t e v e n Y a t e s , C l a i m a n t ' s A t t o r n e y 
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WCB 83-07005 
S e p t e m b e r 14, 1984 
O r d e r on Revi e w 

Reviewed by Board Members F e r r i s and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e Seymour's 
o r d e r which s e t a s i d e i t s d e n i a l of c l a i m a n t ' s i n d u s t r i a l i n j u r y 
c l a i m f o r a h e r n i a t e d d i s c a t L4-5 of the low back. 

C l a i m a n t h a s s u f f e r e d both on the job and o f f t h e j o b low 
back i n j u r i e s s i n c e 1978. The most r e c e n t o f f t h e j o b i n c i d e n t 
o c c u r r e d on May 5, 1983 when c l a i m a n t s t r a i n e d h i s back l i f t i n g a 
t e l e v i s i o n s e t . At t h e time he f e l t a pop i n h i s back, was t a k e n 
to t h e h o s p i t a l emergency room, x - r a y e d , g i v e n p a i n m e d i c a t i o n and 
r e l e a s e d . 

C l a i m a n t became employed by t h i s employer on May 30, 1983 as 
a shoe r e p a i r m a n . T h i s j ob was s e d e n t a r y and d i d not r e q u i r e 
heavy l i f t i n g . C l a i m a n t had good a t t e n d a n c e and i t does not 
appear t h a t he l o s t any time from work b e c a u s e o f back p r o b l e m s . 

At 3 p.m. on J u l y 7, 1983 c l a i m a n t was working a l o n e i n t h e 
shop e x c e p t f o r a h i g h s c h o o l boy named C h a r l i e who c l a i m a n t p a i d 
$10 a week t o do v a r i o u s c h o r e s about t h e shop, s u c h a s sweeping, 
washing windows and dumping t r a s h . At t h a t time, c l a i m a n t made a 
t e l e p h o n e c a l l t o h i s employer t o ask about h i s j o b s t a t u s s i n c e 
c l a i m a n t had h e a r d a rumor t h a t he was t o be t e r m i n a t e d . The 
owner informed c l a i m a n t t h a t he would be t e r m i n a t e d t h e n e x t day 
due t o poor workmanship. C l a i m a n t c o n t i n u e d working and sometime 
p r i o r t o 4:30 t o l d C h a r l i e t h a t he was going o u t s i d e t o dump t h e 
t r a s h , r a t h e r t h a n C h a r l i e . C l a i m a n t had never dumped t h e t r a s h 
b e f o r e . C h a r l i e d i d not see what c l a i m a n t d i d when c l a i m a n t l e f t 
t h e shop t o dump the t r a s h . However, c l a i m a n t t e s t i f i e d he took 
t h e garbage can, t i p p e d i t on i t s s i d e and r o l l e d i t t o t h e 
dumpster and t h a t he then l i f t e d t h e can up t o dump the t r a s h i n t o 
t h e dumpster when he i n j u r e d h i s back. C l a i m a n t came back i n t o 
the shop and a s k e d C h a r l i e to dump the t r a s h b e c a u s e h i s back 
h u r t . C l a i m a n t a p p a r e n t l y then c a l l e d f o r an ambulance and was 
ta k e n t o t h e h o s p i t a l emergency room where he was a d v i s e d by Dr. 
Buck t o have a week of bed r e s t . C l a i m a n t d i d r e t u r n home t o bed 
r e s t , b u t by J u l y 13, 1983 c l a i m a n t ' s c o n d i t i o n became so a c u t e 
t h a t an ambulance was a g a i n c a l l e d and he was t a k e n t o t h e 
h o s p i t a l and se e n by Dr. Golden. A h e r n i a t e d d i s c a t L4-5 was 
e v e n t u a l l y d i a g n o s e d and c l a i m a n t underwent a laminectomy and 
d i s c e c t o m y a t t h a t l e v e l on August 19, 1983 by Dr. Golden. 

The R e f e r e e found t h a t c l a i m a n t was not a c r e d i b l e w i t n e s s 
and t h a t , when c l a i m a n t went out t o dump t h e t r a s h a t 4:30 on J u l y 
7, 1983, he i n t e n d e d t o f a l s e l y r e p o r t t o C h a r l i e and o t h e r s t h a t 
he had i n j u r e d h i s back w h i l e dumping t h e garbage so t h a t he would 
be a b l e t o g e t w o r k e r s ' compensation b e n e f i t s a f t e r he was 
t e r m i n a t e d . The R e f e r e e f u r t h e r found t h a t c l a i m a n t a c t u a l l y 
i n j u r e d h i m s e l f w h i l e l i f t i n g t h e garbage can, t h a t he had not 
i n t e n t i o n a l l y i n j u r e d h i m s e l f , and t h a t i t was Dr. Golden's 
o p i n i o n t h a t t h e l i f t i n g i n c i d e n t a s d e s c r i b e d by c l a i m a n t was t h e 
ca u s e of t h e n e c e s s i t y f o r s u r g e r y a t L4- 5 . Thereupon he found 
the c l a i m t o be compensable. We r e v e r s e . 

ORS 656.156 p r o h i b i t s a worker from r e c e i v i n g b e n e f i t s i f t h e 
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i n j u r y r e s u l t s from the d e l i b e r a t e i n t e n t i o n of t h e worker t o 
produce such an i n j u r y . G i v e n c l a i m a n t ' s l a c k o f c r e d i b i l i t y i t 
i s not u n l i k e l y , from the f a c t s b e f o r e u s , t h a t he d i d i n t e n d t o 
c a u s e some type o f minor back s t r a i n upon which he c o u l d c l a i m 
w o r k e r s ' compensation b e n e f i t s . The f a c t t h a t he "got more t h a n 
he b a r g a i n e d f o r " and a c t u a l l y s u s t a i n e d a h e r n i a t e d d i s c does not 
mean t h a t he d i d not i n t e n d t o i n j u r e h i m s e l f , a t l e a s t i n a minor 
way. 

F u r t h e r , even i f c l a i m a n t d i d not i n t e n t i o n a l l y i n j u r e 
h i m s e l f , g i v e n h i s l a c k of c r e d i b i l i t y , t h e r e i s no way o f knowing 
whether he a c t u a l l y i n j u r e d h i m s e l f a t the time he l i f t e d t h e 
garbage c a n . The l i f t i n g i n c i d e n t was u n w i t n e s s e d and i t i s 
p o s s i b l e t h a t c l a i m a n t d i d not i n j u r e h i m s e l f a t a l l a t t h a t 
t i m e . The f i n d i n g s i n the emergency room on J u l y 7, 1983 were o f 
t e n d e r n e s s t o p r e s s u r e over the low back a r e a w i t h some l i m i t a t i o n 
o f motion and some p a i n upon l e f t l e g s t r a i g h t l e g r a i s i n g a t 40 
d e g r e e s . T h e r e was no s e n s o r y l o s s , no a p p a r e n t m u s c u l a r weakness 
and deep tendon r e f l e x e s were e q u a l and normal b i l a t e r a l l y a t t h e 
k nees and a n k l e s . X - r a y s of t h e s p i n e were normal. These a r e 
symptoms t h a t a r e not i n c o n s i s t e n t w i t h h i s p r i o r back i n j u r i e s . 
I t was not u n t i l a week a f t e r the a l l e g e d l i f t i n g i n c i d e n t t h a t 
m e d i c a l e v i d e n c e was o b t a i n e d f i n d i n g t h a t c l a i m a n t had a 
h e r n i a t e d d i s c . Dr. Golden's o p i n i o n t h a t the l i f t i n g i n c i d e n t 
o c c u r r e d and t h a t the h e r n i a t i o n must have o c c u r r e d a t t h a t time 
was e n t i r e l y b a s e d on the h i s t o r y t h a t c l a i m a n t r e l a t e d . 

Although i t i s p o s s i b l e t h a t a h e r n i a t i o n d i d o c c u r a t t h e 
t ime of t h e a l l e g e d u n w i t n e s s e d l i f t i n g i n c i d e n t , we a r e u n a b l e t o 
r e a c h such a c o n c l u s i o n g i v e n c l a i m a n t ' s l a c k of c r e d i b i l i t y , w i t h 
no c o r r o b o r a t i n g e v i d e n c e . T h e r e f o r e , w h i l e i t i s t r u e t h a t 
c l a i m a n t d i d s u f f e r a h e r n i a t e d d i s c which r e q u i r e d s u r g e r y , we 
f i n d c l a i m a n t has f a i l e d t o prove by a preponderance o f t h e 
e v i d e n c e t h a t the h e r n i a t i o n a c t u a l l y was c a u s e d by h i s l i f t i n g of 
t h e garbage can a t work. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 3, 1984 i s r e v e r s e d i n 
p a r t . The S A I F C o r p o r a t i o n ' s d e n i a l d a t e d J u l y 21, 1983 i s 
r e i n s t a t e d and a f f i r m e d . The remainder of the R e f e r e e ' s o r d e r i s 
a f f i r m e d . 

ALBIN JOHNSON, C l a i m a n t WCB 83-06056 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 14, 1984 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Rev i e w 
Reviewed by Board Members F e r r i s and L e w i s . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w of R e f e r e e Podnar*s 
o r d e r which s e t a s i d e i t s d e n i a l of f u r t h e r m e d i c a l b e n e f i t s f o r 
c l a i m a n t ' s c e r v i c a l and t h o r a c i c c o n d i t i o n and h i s o s t e o a r t h r i t i s 
c o n d i t i o n p u r s u a n t t o ORS 656.245. 

On November 13, 1979 c l a i m a n t s t r a i n e d h i s low back l i f t i n g 
some lawn mowers out of a p i c k u p t r u c k w h i l e working f o r t h e 
employer. Dr. C h i t t y , the t r e a t i n g p h y s i c i a n a t t h e t i m e , 
r e l e a s e d c l a i m a n t t o m o d i f i e d work a f t e r one week. 

I n May 1980 c l a i m a n t began s e e i n g Dr. H a z e l , an o r t h o p e d i c 
s u r g e o n . At t h e time o f the i n i t i a l v i s i t , Dr. H a z e l o p i n e d t h a t 
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c l a i m a n t had a s t r a i n i n j u r y which had l a r g e l y s u b s i d e d , b ut 
s u f f e r e d from o b v i o u s h y p e r t r o p h i c o s t e o a r t h r i t i s o f t h e b a c k . 

I n J u l y 1980, Dr. Boyden performed an independent m e d i c a l 
e x a m i n a t i o n a t t h e employer's r e q u e s t . He opined t h a t c l a i m a n t 
had a c h r o n i c l u m b o s a c r a l s t r a i n . He s t a t e d t h a t c l a i m a n t was 
t h e n m e d i c a l l y s t a t i o n a r y . A D e t e r m i n a t i o n Order i s s u e d on J u l y 
18, 1980 w i t h no award f o r permanent d i s a b i l i t y . 

Dr. H a z e l h a s c o n t i n u e d t o t r e a t c l a i m a n t ' s back problems 
throughout t h e h i s t o r y of t h i s c l a i m . The g e n e r a l t e n o r o f h i s 
r e p o r t s i s t h a t he i s p r o v i d i n g p a l l i a t i v e t r e a t m e n t t o c l a i m a n t ' s 
o s t e o a r t h r i t i s . As t h e c l a i m h i s t o r y h a s p r o g r e s s e d , Dr. H a z e l ' s 
r e p o r t s have g r a d u a l l y begun t o mention p a i n s i n t h e upper and mid 
back a r e a s as w e l l as t he lumbar p a i n s . The p a r t i e s a g r e e , 
however, t h a t t h e f i r s t c l a i m f o r c e r v i c a l and mid-back problems 
was i n May 1983. On June 6, 1983 t h e employer d e n i e d t h e c e r v i c a l 
and mid-back problems as w e l l a s c l a i m a n t ' s o s t e o a r t h r i t i s . On 
November 21, 1983 Dr. H a z e l r e p o r t e d : 

" I t i s my o p i n i o n a t t h i s time t h a t t h a t 
s t r a i n i n j u r y h a s long s i n c e r e s o l v e d 
i t s e l f , a l t h o u g h I cannot t e l l the e x a c t 
time but i t c e r t a i n l y i s r e s o l v e d by t h i s 
time and i t i s my m e d i c a l o p i n i o n t h a t he 
no l o n g e r m a n i f e s t s the symptoms of t h e 
s t r a i n t h a t he s u s t a i n e d i n November, 1979. 

"His c u r r e n t t r e a t m e n t b e i n g p r o v i d e d by me 
i s f o r g e n e r a l i z e d a x i a l , h y p e r t r o p h i c 
o s t e o a r t h r i t i s i n v o l v i n g t h e low back, 
upper back and neck. I t i s my o p i n i o n t h a t 
t h i s o s t e o a r t h r i t i s a n t e d a t e d h i s i n j u r y 
t h a t t h e c a u s e of i t i s unknown, s u s p e c t e d 
g e n e t i c , c e r t a i n l y not r e l a t e d t o t h e 
i n j u r y t h a t he s u s t a i n e d , and i n my 
o p i n i o n , was not a c c e l e r a t e d by t h a t 
i n j u r y . " 

At h e a r i n g , t h e R e f e r e e h e l d t h a t under Bauman y. S A I F , 295 
Or 788 ( 1 9 8 3 ) , t h e employer i s now estopped t o deny e i t h e r t h e 
upper and mid back c o n d i t i o n s or t h e o s t e o a r t h r i t i s . We 
d i s a g r e e . As soon a s a c l a i m was made f o r t h e upper and mid back 
c o n d i t i o n s , t h e employer d e n i e d . C e r t a i n l y , i t cannot be s a i d t o 
be estopped from d e n y i n g t h o s e c o n d i t i o n s . So f a r a s t h e 
o s t e o a r t h r i t i s c o n d i t i o n i s conc e r n e d , Bauman does not p r e c l u d e 
p a r t i a l d e n i a l s of compensation f o r c o n d i t i o n s which t h e i n s u r e r 
h a s r e a s o n t o b e l i e v e a r e not c a u s a l l y r e l a t e d t o t h e a c c e p t e d 
c l a i m . C l y d e C. Wyant, 36 Van N a t t a 1067 ( 1 9 8 4 ) . A c c o r d i n g l y , 
t h e employer i s not estopped from denying t h e o s t e o a r t h r i t i s 
c o n d i t i o n . 

On t h e m e r i t s , we a r e persu a d e d by Dr. H a z e l ' s r e p o r t s t h a t 
c l a i m a n t ' s o s t e o a r t h r i t i s , i n c l u d i n g t h e upper and mid back 
problems a r e not r e l a t e d t o c l a i m a n t ' s a c c e p t e d i n j u r y o f November 
1979. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 30, 1983 i s r e v e r s e d . The 
emp l o y e r ' s d e n i a l of June 6, 1983 i s r e i n s t a t e d . 
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RAYNELL A. LOBATO, C l a i m a n t 
Ormsbee & C o r r i g a l . l , C l a i m a n t ' s A t t o r n e y s 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s 

WCB 83-04932 
Sep t e m b e r 14, 1984 
O r d e r on Re v i e w 

Reviewed by Board Members Barn e s and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e Seymour's 
o r d e r which s e t a s i d e i t s d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m . 

On August 16, 1977 c l a i m a n t s t r a i n e d h i s low back when he 
r e a c h e d o v e r t o p i c k up some r o o f i n g w h i l e a t work. The c l a i m was 
c l o s e d by D e t e r m i n a t i o n Order d a t e d June 5, 1978 which g r a n t e d no 
award f o r permanent d i s a b i l i t y . C l a i m a n t r e c e i v e d an award f o r 
15% u n s c h e d u l e d d i s a b i l i t y by a s t i p u l a t e d o r d e r i n November 
1978. C l a i m a n t sought no t r e a t m e n t f o r h i s back from June 1978 
u n t i l March 1983. 

I n March 1983 c l a i m a n t r e p o r t e d t o Dr. Whitney t h a t h i s back 
p a i n had become i n c r e a s i n g l y more s e v e r e . Dr. Whitney s t a t e d : 
"He has a c h r o n i c back s t r a i n w i t h o b e s i t y . " The d o c t o r noted 
t h a t c l a i m a n t had g a i n e d 30 t o 40 pounds s i n c e he had l a s t v i s i t e d 
a d o c t o r . He opined t h a t c l a i m a n t ' s c o n d i t i o n had worsened. 

I n A p r i l 1983 Dr. Whitney o p i n e d : 

"The t r e a t m e n t t h a t I am o f f e r i n g 
[ c l a i m a n t ] i s due t o t h e a g g r a v a t i o n o f h i s 
a c t i v i t y and h i s weight change and 
h o p e f u l l y , we w i l l g e t him t o improve t o 
th e p o i n t t h a t he can r e t u r n t o h i s l e v e l , 
a t which he p a r t i c i p a t e d , when l a s t 
d e c l a r e d m e d i c a l l y s t a t i o n a r y . But, a l o t 
of t h i s w i l l depend on the weight l o s s . " 

I n September 1983 Dr. Whitney s t a t e d : 
" [ C l a i m a n t ] d e f i n i t e l y had a back i n j u r y i n 
1977. H i s o b e s i t y i s not c a u s i n g h i s back 
i n j u r y , however, i t can c a u s e e x a c e r b a t i o n s 
and l a c k of improvement due t o t h e e x t r a 
w e i g h t . [ C l a i m a n t ] h i m s e l f , h a s noted t h a t 
when he g a i n s weight t h e p a i n i n c r e a s e s i n 
h i s back and h i s a b i l i t y t o f u n c t i o n 
d e c r e a s e s . The b a s i c c a u s e o f h i s p a i n i s 
the p r e v i o u s i n j u r y . " 

I n J a n u a r y 1984 Dr. Serbu examined c l a i m a n t and o p i n e d t h a t " h i s 
problem i s m a i n l y r e l a t e d t o h i s r a t h e r marked exogenous o b e s i t y , 
t h e p a t i e n t h a v i n g a m e c h a n i c a l type low back problem." 

The R e f e r e e c o n c l u d e d t h a t Nelson v. E B I , 296 Or 246 ( 1 9 8 4 ) , 
i s i n a p p l i c a b l e t o t h i s c a s e b e c a u s e Nelson i n v o l v e d an e x t e n t o f 
d i s a b i l i t y q u e s t i o n whereas t h i s c a s e i n v o l v e s a d e n i e d 
a g g r a v a t i o n c l a i m . The R e f e r e e then a p p l i e d G r a b l e v. 
Weyerhaeuser, 291 Or 378 ( 1 9 8 1 ) , and found t h a t c l a i m a n t ' s 
compensable i n j u r y was a m a t e r i a l c o n t r i b u t i n g c a u s e o f c l a i m a n t ' s 
worsened c o n d i t i o n . 

We d i s a g r e e w i t h the R e f e r e e ' s a n a l y s i s . We have p r e v i o u s l y 
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c o n c l u d e d t h a t t h e g e n e r a l p r i n c i p l e s a r t i c u l a t e d i n Ne l s o n a l s o 
a p p l y i n t h e c o n t e x t o f a d e n i e d a g g r a v a t i o n c l a i m . Dan L i n g o , 35 
Van N a t t a 1261 ( 1 9 8 3 ) . The Supreme C o u r t ' s h o l d i n g i n N e l s o n i s 
grounded i n t h e p r o p o s i t i o n t h a t "a c l a i m a n t who h a s s u f f e r e d 
p e r s o n a l i n j u r y h a s a duty t o mi n i m i z e h i s or h e r damages." 296 
Or a t 252. L i k e w i s e , a c l a i m a n t who h a s s u f f e r e d a compensable 
i n j u r y s h o u l d not be e n t i t l e d t o a d d i t i o n a l c ompensation i n t h e 
form o f an a g g r a v a t i o n c l a i m b e c a u s e he or she h a s i n c r e a s e d h i s 
or h e r p h y s i c a l impairment by g a i n i n g w e i g h t . 

C l a i m a n t was informed i n 1978 t h a t he s h o u l d l o s e w e i g h t . 
D e s p i t e t h a t a d v i c e he g a i n e d w e i g h t . The e x p e r t m e d i c a l e v i d e n c e 
makes i t c l e a r t h a t c l a i m a n t ' s c o n d i t i o n i s now worse b e c a u s e he 
has g a i n e d s i g n i f i c a n t amounts o f w e i g h t . We do not b e l i e v e t h i s 
i s s u f f i c i e n t t o e s t a b l i s h a compensable a g g r a v a t i o n c l a i m . Dan 
L i n g o , s u p r a . 

ORDER 

The R e f e r e e ' s o r d e r dated A p r i l 6, 1984 i s r e v e r s e d . The 
S A I F C o r p o r a t i o n ' s d e n i a l d a t e d May 12, 1983 i s r e i n s t a t e d and 
a f f i r m e d . 

JAY D. LOGGINS, C l a i m a n t WCB 82-08796 & 82-06938 
Kenneth P e t e r s o n , C l a i m a n t ' s A t t o r n e y S e p t e m b e r 14, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Review 
Reviewed by Board Members Barnes and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n of R e f e r e e N i c h o l s ' 
o r d e r which a f f i r m e d a J a n u a r y 3, 1983 D e t e r m i n a t i o n Order t h a t 
awarded him no permanent p a r t i a l d i s a b i l i t y f o r a neck i n j u r y . 

I n r e a c h i n g our d e c i s i o n , we have c o n s i d e r e d not o n l y t h e 
m e d i c a l o p i n i o n s p e r t a i n i n g t o c l a i m a n t ' s permanent impairment, 
but c l a i m a n t ' s t e s t i m o n y c o n c e r n i n g t h e e f f e c t s of h i s d i s a b l i n g 
p a i n . See, H a r w e l l v. Argonaut I n s u r a n c e Co., 296 Or 505 ( 1 9 8 4 ) . 

The Board a f f i r m s the o r d e r of the R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r s dated December 27, 1983 and J a n u a r y 16, 
1984 a r e a f f i r m e d . 

WILLIAM H. 0'BRYAN, C l a i m a n t WCB 83-08 5 6 7 , 83-01166 & 83-01188 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s S eptember 14, 1984 
D a r y l N e l s o n , D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 
Cheney & K e l l e y , D e f e n s e A t t o r n e y s 
The Board i s s u e d i t s Order on Review on August 24, 1984. 

C l a i m a n t h a s r e q u e s t e d r e c o n s i d e r a t i o n of the Board's Order 
c o n t e n d i n g he i s e n t i t l e d t o a r e a s o n a b l e a t t o r n e y f e e f o r c o u n s e l ' s 
e f f o r t s on Board Review. Although r e s p o n s i b i l i t y was t he s o l e i s s u e 
r a i s e d on r e v i e w , c l a i m a n t contends t h e f i l i n g of a b r i e f by h i s 
c o u n s e l was n e c e s s a r y t o p r o t e c t h i s i n t e r e s t s . 

The r e q u e s t i s g r a n t e d . We have adopted the s t a n d a r d of OAR 
438-47-090, " a c t i v e and me a n i n g f u l p a r t i c i p a t i o n , " f o r d e t e r m i n i n g 
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an e n t i t l e m e n t t o an a t t o r n e y ' s f e e on Board Review where t h e o n l y 
i s s u e on r e v i e w i s e m p l o y e r / i n s u r e r r e s p o n s i b i l i t y . Robert Heilman, 
34 Van N a t t a 1487 ( 1 9 8 2 ) . Heilman i n t e r p r e t e d " a c t i v e and 
me a n i n g f u l p a r t i c i p a t i o n " t o mean a r g u i n g a p o s i t i o n t h a t i s a d v e r s e 
t o one of t h e p o t e n t i a l l y r e s p o n s i b l e employers or i n s u r e r s . 34 Van 
N a t t a a t 1488. I n the p r e s e n t c a s e c l a i m a n t s u b m i t t e d a b r i e f 
t h o r o u g h l y o u t l i n i n g t h e r e s p o n s i b i l i t y i s s u e and d i s c u s s i n g t h e 
c u r r e n t s t a t e of r e s p o n s i b i l i t y law. However, he took no p o s i t i o n 
a d v e r s e t o one of the p o t e n t i a l l y r e s p o n s i b l e p a r t i e s . I n s t e a d he 
c o n c l u d e d the r e c o r d s u p p o r t e d e i t h e r an a g g r a v a t i o n o r new i n j u r y 
t h e o r y . A c c o r d i n g l y , he i s not e n t i t l e d t o an a t t o r n e y ' s f e e . 

On r e c o n s i d e r a t i o n , t h e Board a d h e r e s t o and r e p u b l i s h e s i t s 
former o r d e r . 

I T I S SO ORDERED. 

T h i s c a s e i s b e f o r e the Board on Remand from t h e C o u r t of 
Ap p e a l s w i t h i n s t r u c t i o n s t o r e i n s t a t e t h e R e f e r e e ' s o r d e r which 
upheld a D e t e r m i n a t i o n Order's award f o r permanent t o t a l 
d i s a b i l i t y . P h i l l i p s v. L i b e r t y Mutual, 67 Or App 692 ( 1 9 8 4 ) . 

The R e f e r e e ' s o r d e r dated June 11, 1982 i s r e i n s t a t e d . 
C l a i m a n t i s e n t i t l e d t o a c a r r i e r p a i d a t t o r n e y ' s f e e o f $1,500 
f o r s e r v i c e s a t h e a r i n g . 

I n a d d i t i o n , c l a i m a n t ' s a t t o r n e y i s a l l o w e d an award o f 25% 
of the i n c r e a s e d compensation awarded under t h e C o u r t of A p p e a l s ' 
o r d e r , not t o exceed $1,870. ORS 656.388(4) and OAR 438-47-045. 
I n s e t t i n g t h i s f e e , the Board h a s c o n s i d e r e d t h e s e r v i c e s o f 
c l a i m a n t ' s a t t o r n e y a t t he Board l e v e l a s w e l l a s b e f o r e t h e C o u r t 
of A p p e a l s . 

The R e f e r e e ' s o r d e r d a t e d June 11, 1982 i s r e i n s t a t e d , 
i n c l u d i n g the a t t o r n e y ' s f e e awarded by t h a t o r d e r . C l a i m a n t ' s 
a t t o r n e y i s a l l o w e d 25% of the i n c r e a s e d compensation o r d e r e d by 
th e C o u r t of A p p e a l s , not t o exceed $1,870. 

Reviewed by Board Members Barnes and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e Mulder's 
o r d e r which h e l d t h a t c l a i m a n t was e l i g i b l e f o r v o c a t i o n a l 
a s s i s t a n c e and remanded the mat t e r t o t he F i e l d S e r v i c e s D i v i s i o n 
of t h e Workers' Compensation Department f o r a p p r o p r i a t e 
p r o c e s s i n g . The i s s u e i s c l a i m a n t ' s e l i g i b i l i t y f o r v o c a t i o n a l 
a s s i s t a n c e . 

KEITH P H I L L I P S , C l a i m a n t 
O l s o n , e t a l . , C l a i m a n t ' s A t t o r n e y s 
K e i t h S k e l t o n , D e f e n s e A t t o r n e y 

WCB 80-06429 
September 14, 1984 
O r d e r on Remand 

ORDER 

B I L L Y L. QUARING, C l a i m a n t 
P e t e r 0. Hansen, C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 82-08613 
September 14, 1984 
O r d e r on Re v i e w 

(The R e f e r e e ' s o r d e r was i s s u e d on A p r i l 29, 1983. E f f e c t i v e 
J u l y 1, 1984 the F i e l d S e r v i c e s D i v i s i o n was a b o l i s h e d and 
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i n s u r e r s and s e l f - i n s u r e d employers became d i r e c t l y r e s p o n s i b l e 
f o r p r o v i d i n g v o c a t i o n a l a s s i s t a n c e s u b j e c t t o t h e r e g u l a t o r y 
a u t h o r i t y of t h e Workers' Compensation Department. See ORS 
656.340, 656.728; s e e a l s o OAR 436-61-017, e s t a b l i s h i n g t h e 
R e h a b i l i t a t i o n Review D i v i s i o n w i t h i n t h e Department.) 

C l a i m a n t s u s t a i n e d a low back i n j u r y i n December 1979 w h i l e 
he was working f o r Diamond I n d u s t r i e s . The d i a g n o s i s was 
l u m b o s a c r a l s t r a i n / s p r a i n . He was r e l e a s e d f o r and r e t u r n e d t o 
r e g u l a r work a p p r o x i m a t e l y f o u r weeks p o s t - i n j u r y . C l a i m a n t 
c o n t i n u e d t o work, a l t h o u g h he c o n t i n u e d t o e x p e r i e n c e symptoms of 
back p a i n w i t h some l e f t - s i d e d r a d i a t i n g p a i n . C l a i m a n t 
e v e n t u a l l y t e r m i n a t e d h i s employment w i t h Diamond I n d u s t r i e s and 
went t o work w i t h a n o t h e r employer p e r f o r m i n g a l i g h t e r j o b . The 
Diamond I n d u s t r i e s c l a i m was c l o s e d i n October 1980 w i t h an award 
of temporary t o t a l d i s a b i l i t y and 16° f o r 5% u n s c h e d u l e d low back 
d i s a b i l i t y . A March 1982 R e f e r e e ' s o r d e r i n c r e a s e d c l a i m a n t ' s 
permanent d i s a b i l i t y award t o 144° f o r 45% u n s c h e d u l e d d i s a b i l i t y . 

C l a i m a n t worked f o r o n l y about four months f o r h i s new 
employer b e f o r e he was l a i d o f f due t o poor economic c o n d i t i o n s . 
He t h e n o b t a i n e d employment w i t h the H i l l s b o r o S c h o o l D i s t r i c t a s 
a j a n i t o r . C l a i m a n t worked f o r the s c h o o l d i s t r i c t from December 
1980 u n t i l March 1982. On or about J a n u a r y 29, 1982 c l a i m a n t 
s u s t a i n e d a n o n i n d u s t r i a l f i n g e r i n j u r y , which p r e v e n t e d him from 
w o r k i n g . 

A f t e r a p e r i o d o f r e c o v e r i n g from the f i n g e r i n j u r y , c l a i m a n t 
r e t u r n e d t o work f o r the s c h o o l d i s t r i c t on A p r i l 18, 1982; he 
r e s i g n e d from t h a t p o s i t i o n the n e x t day. C l a i m a n t f i l e d f o r and 
was found t o be e l i g i b l e t o r e c e i v e unemployment b e n e f i t s . The 
s c h o o l d i s t r i c t r e q u e s t e d a h e a r i n g t o c o n t e s t c l a i m a n t ' s 
e l i g i b i l i t y f o r unemployment b e n e f i t s . I n June 1982 an Employment 
D i v i s i o n h e a r i n g r e f e r e e i s s u e d an o r d e r which upheld the p r i o r 
d e c i s i o n t h a t c l a i m a n t was e n t i t l e d t o r e c e i v e unemployment 
b e n e f i t s . That r e f e r e e ' s o r d e r s t a t e s t h e f o l l o w i n g r e l e v a n t 
f i n d i n g s o f f a c t : 

"On or about J a n u a r y 29, 1982 t h e c l a i m a n t 
i n j u r e d h i s f i n g e r w h i l e o f f t h e j o b . 
A f t e r March 8, 1982, the c l a i m a n t c o u l d not 
work b e c a u s e of h i s f i n g e r i n j u r y . On 
A p r i l 19, 1982, the c l a i m a n t r e s i g n e d i n 
l i e u of a d i s c h a r g e . The employer was 
going t o d i s c h a r g e the c l a i m a n t p r i m a r i l y 
due t o h i s p h y s i c a l i n a b i l i t y t o p e r f o r m 
and b e c a u s e i t f e l t he had f a l s i f i e d h i s 
j o b a p p l i c a t i o n . The c l a i m a n t does not 
r e a d , and he answered 'yes' t o t h e q u e s t i o n 
on t h e j o b a p p l i c a t i o n t h a t he c o u l d 
f u l f i l l t h e r e q u i r e m e n t s of the p o s i t i o n . " 

The Employment D i v i s i o n r e f e r e e c o n c l u d e d t h a t c l a i m a n t was 
not d i s c h a r g e d f o r m i s c o n d u c t : "The c l a i m a n t was d i s c h a r g e d 
p r i m a r i l y b e c a u s e he was not p h y s i c a l l y a b l e to p e r f o r m h i s j o b . 
Such a r e a s o n does not w a r r a n t t h e i m p o s i t i o n of a 
d i s q u a l i f i c a t i o n . The c l a i m a n t had a f i n g e r i n j u r y . " ( E m p h a s i s 
added.) With r e g a r d t o the employer's a l l e g a t i o n t h a t c l a i m a n t 
had f a l s i f i e d h i s j o b a p p l i c a t i o n , t h e r e f e r e e s t a t e d : " I t 
a p p e a r s t h a t the c l a i m a n t answered t h e q u e s t i o n t r u t h f u l l y , 
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e s p e c i a l l y i n l i g h t of the f a c t t h a t he worked f o r t h e employer 
f o r o v e r two y e a r s . " 

On August 6, 1982 the F i e l d S e r v i c e s D i v i s i o n n o t i f i e d 
c l a i m a n t t h a t he was not e l i g i b l e f o r v o c a t i o n a l a s s i s t a n c e . The 
s t a t e d r e a s o n was t h a t c l a i m a n t had r e t u r n e d t o work a f t e r h i s 
i n d u s t r i a l back i n j u r y , and t h a t h i s c u r r e n t unemployment was not 
a d i r e c t r e s u l t of h i s i n d u s t r i a l i n j u r y . 

On J a n u a r y 10, 1983 c l a i m a n t ' s p h y s i c i a n r e p o r t e d t h a t 
c l a i m a n t e x p e r i e n c e d i n c r e a s e d back and l e f t l e g p a i n w i t h 
i n c r e a s e d a c t i v i t y . He s t a t e d t h a t " i t would be n i c e " t o e n r o l l 
c l a i m a n t i n a v o c a t i o n a l r e h a b i l i t a t i o n program i n o r d e r t o "get 
him r e t r a i n e d so he wouldn't have t o do the j a n i t o r i a l work t h a t 
would c a u s e him symptoms." 

C l a i m a n t r e q u e s t e d t h a t the D i r e c t o r o f the Workers' 
Compensation Department r e v i e w the d e c i s i o n t h a t he was not 
e l i g i b l e f o r v o c a t i o n a l a s s i s t a n c e . See former ORS 6 5 6 . 7 2 8 ( 6 ) ; 
former OAR 436-61-998. The D i r e c t o r found former OAR 
436-61-010(13) ( e f f e c t i v e J a n u a r y 1, 1982) and former OAR 
436-61-100 ( e f f e c t i v e J a n u a r y 1, 1983) a p p l i c a b l e and 
d i s p o s i t i v e . These a d m i n i s t r a t i v e r u l e s p r o v i d e d : 

"Workers have no e n t i t l e m e n t t o s e r v i c e s 
under t h e s e r u l e s i f . . . t h e y have been 
r e i n s t a t e d or reemployed, but l e a v e f o r 
r e a s o n s not d i r e c t l y c a u s e d by t h e i r 
compensable i n j u r y . . . " 

" A l l o f t h e f o l l o w i n g c o n d i t i o n s must be 
met f o r a worker t o become e l i g i b l e f o r 
v o c a t i o n a l a s s i s t a n c e . . . t h e worker h a s 
not, a f t e r the i n j u r y , o b t a i n e d and t h e n 
l e f t s u i t a b l e employment f o r a r e a s o n 
u n r e l a t e d t o the i n j u r y . " 

The D i r e c t o r c o n c l u d e d : 

" [ C l a i m a n t ] worked f o r over two y e a r s a f t e r 
t h e i n d u s t r i a l i n j u r y . H i s l a s t employment 
ended a f t e r he s u f f e r e d an o f f - t h e - j o b 
i n j u r y . W hile i t a p p e a r s [ c l a i m a n t ] i s a t 
a s o c i a l d i s a d v a n t a g e b e c a u s e of h i s 
i l l i t e r a c y and the r e f e r e n c e d i n t e l l e c t u a l 
d e f i c i t , I a l s o note t h a t he has worked 
s t e a d i l y f o r many y e a r s i n s p i t e of t h e s e 
d e f i c i e n c i e s . He may w i s h t o a p p l y f o r 
a s s i s t a n c e a t a s o c i a l s e r v i c e agency, s u c h 
a s the V o c a t i o n a l R e h a b i l i t a t i o n D i v i s i o n 
o f the Department of Human R e s o u r c e s , t o 
seek a s s i s t a n c e i n r e t u r n i n g t o s u i t a b l e 
employment." 

C l a i m a n t r e q u e s t e d a h e a r i n g c o n t e s t i n g t h e D i r e c t o r ' s 
d e c i s i o n . ORS 656.283. The R e f e r e e found a t h r e s h o l d i s s u e t o be 
whether the D i r e c t o r r e l i e d upon the a p p r o p r i a t e a d m i n i s t r a t i v e 
r u l e , i n view of the f a c t t h a t c l a i m a n t was i n j u r e d i n December o f 
1979, a t which time a d i f f e r e n t s e t o f a d m i n i s t r a t i v e r u l e s 
g o v e r n i n g v o c a t i o n a l a s s i s t a n c e , w e r e i n e f f e c t . The r u l e s t h a t 
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were i n e f f e c t on t h e d a t e of c l a i m a n t ' s i n j u r y p r o v i d e d i n 
p e r t i n e n t p a r t : 

" ( 1 ) I t i s t h e p o l i c y of t h e Department t o 
a s s i s t a v o c a t i o n a l l y h a n d i c a p p e d worker i n 
o b t a i n i n g a job t h a t i s f e a s i b l e , f o r w h i c h 
t h e r e a r e good p r o s p e c t s f o r c o n t i n u i n g 
g a i n f u l employment, and which i n o t h e r 
r e s p e c t s a p p e a r s t o be a r e a s o n a b l e 
s o l u t i o n t o r e s t o r i n g t h e i n j u r e d worker a s 
soon a s p o s s i b l e and a s n e a r a s p o s s i b l e t o 
a c o n d i t i o n o f s e l f - s u p p o r t and m a i n t e n a n c e . 

" ( 2 ) V o c a t i o n a l t r a i n i n g w i l l be p r o v i d e d 
o n l y when the w orker's i n a b i l i t y t o r e t u r n 
t o work i s the r e s u l t of a v o c a t i o n a l 
h a n d i c a p a r i s i n g from h i s d i s a b l i n g 
o c c u p a t i o n a l i n j u r y or d i s e a s e . When 
p o s s i b l e , a v o c a t i o n a l l y h andicapped worker 
s h o u l d be t r a i n e d i n a job r e l a t e d t o h i s 
former r e g u l a r employment. T r a i n i n g i n 
n o n - r e l a t e d work may be p r o v i d e d when t h e r e 
a p p e a r s t o be no o t h e r p r a c t i c a l 
a l t e r n a t i v e . " Former OAR 436-61-010. 

Under t h e s e r u l e s , a " v o c a t i o n a l l y handicapped worker" was d e f i n e d 
a s "a worker who i s u n a b l e t o r e t u r n t o h i s r e g u l a r employment 
b e c a u s e o f t h e permanent r e s i d u a l s o f an o c c u p a t i o n a l i n j u r y or 
d i s e a s e , and who h a s no o t h e r s k i l l s , a p t i t u d e s or a b i l i t i e s which 
would e n a b l e him t o r e t u r n t o g a i n f u l employment." Former OAR 
4 3 6 - 6 1 - 0 0 5 ( 4 ) . 

I n t h i s p r o c e e d i n g , the R e f e r e e found t h e more r e c e n t r u l e s , 
i . e . t h o s e r e l i e d upon by the D i r e c t o r , a p p l i c a b l e . He c o n c l u d e d 
t h a t c l a i m a n t l e f t h i s job w i t h t h e s c h o o l d i s t r i c t " f o r r e a s o n s 
d i r e c t l y c o n n e c t e d t o h i s i n d u s t r i a l i n j u r y , t h a t i s , b e c a u s e o f 
h i s back i n j u r y r e s i d u a l s which r e n d e r e d him i n c a p a b l e o f d o i n g 
j a n i t o r i a l work." 

We d i s a g r e e . We c o n c l u d e t h a t , under e i t h e r s e t o f r u l e s , 
c l a i m a n t i s not e n t i t l e d t o t h e v o c a t i o n a l r e h a b i l i t a t i o n program 
o r d e r e d by t h e R e f e r e e . F u r t h e r m o r e , we c o n c l u d e t h a t t h e 
D i r e c t o r c o r r e c t l y d e t e r m i n e d t h a t c l a i m a n t was not e l i g i b l e f o r 
v o c a t i o n a l a s s i s t a n c e . 

C l a i m a n t ' s proven a b i l i t y t o perform g a i n f u l employment f o r 
more than two y e a r s a f t e r r e t u r n i n g t o work p o s t - i n j u r y 
d e m o n s t r a t e s t h a t he i s not a v o c a t i o n a l l y h andicapped worker 
w i t h i n the meaning of the a d m i n i s t r a t i v e r u l e s i n e f f e c t a t t h e 
time of h i s i n j u r y . C f . Frame v. Crown Z e l l e r b a c h , 63 Or App 827, 
adhered t o on r e c o n s i d e r a t i o n , 65 Or App 801 ( 1 9 8 3 ) . Nor would 
c l a i m a n t be c o n s i d e r e d a " v o c a t i o n a l l y d i s p l a c e d worker" under t h e 
r u l e s i n e f f e c t a t the time of h i s i n j u r y , the d e f i n i t i o n o f s u c h 
a worker th e n b e i n g "one who i s not a v o c a t i o n a l l y h a n d i c a p p e d 
worker but who r e q u i r e s employment r e e n t r y a s s i s t a n c e t o r e t u r n t o 
g a i n f u l employment." Former OAR 4 3 6 - 6 1 - 0 0 5 ( 1 2 ) . 

C l a i m a n t t e s t i f i e d t h a t he r e s i g n e d from h i s s c h o o l d i s t r i c t 
employment b e c a u s e of h i s back c o n d i t i o n . However, we c o n c l u d e 
t h a t the remainder of the r e c o r d r a t h e r c l e a r l y e s t a b l i s h e s t h a t , 
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a l t h o u g h c l a i m a n t c o n t i n u e d to e x p e r i e n c e symptoms of low back 
p a i n , h i s r e a s o n s f o r l e a v i n g h i s s c h o o l d i s t r i c t employment i n 
1982 were not d i r e c t l y r e l a t e d t o h i s 1979 back i n j u r y . He worked 
a s a j a n i t o r f o r t he s c h o o l d i s t r i c t f o r over one y e a r . He 
stopped working b e c a u s e of a f i n g e r i n j u r y , not b e c a u s e o f h i s low 
back c o n d i t i o n . C l a i m a n t r e s i g n e d i n 1982, i n l i e u o f b e i n g 
d i s c h a r g e d , f o r r e a s o n s which were o n l y p a r t l y , and v e r y 
i n d i r e c t l y , r e l a t e d t o h i s 1979 i n d u s t r i a l i n j u r y . B e f o r e w orking 
f o r t he s c h o o l d i s t r i c t , c l a i m a n t had been r e g u l a r l y employed b u t 
was t e r m i n a t e d f o r r e a s o n s t o t a l l y u n r e l a t e d t o h i s i n d u s t r i a l 
i n j u r y . 

R e g a r d l e s s of which r u l e s a p p l y , the D i r e c t o r ' s d e c i s i o n 
s h o u l d be upheld f o r the s i m p l e r e a s o n t h a t c l a i m a n t i s n o t 
p r e s e n t l y unemployed as a r e s u l t of h i s i n d u s t r i a l i n j u r y . A 
worker who has proven h i s p o s t - i n j u r y a b i l i t y t o o b t a i n and h o l d 
g a i n f u l employment i s not i n need of s e r v i c e s t o r e s t o r e h i s o r 
h e r e a r n i n g c a p a c i t y . See ORS 656 .012 ( 2) ( c ) , 656'. 268 (l') . T h e r e 
i s no p e r s u a s i v e e v i d e n c e i n d i c a t i n g t h a t c l a i m a n t i s no l o n g e r 
c a p a b l e of p e r f o r m i n g t h e l i g h t d u t y or j a n i t o r i a l work he h a s 
performed s i n c e r e c o v e r i n g from h i s i n d u s t r i a l i n j u r y . I t may 
w e l l be t h a t " i t would be n i c e " i f c l a i m a n t c o u l d be r e t r a i n e d , as 
i n d i c a t e d by h i s p h y s i c i a n , but t he i n j u r e d w o r k e r s f o r whom 
r e t r a i n i n g i s a matter of n e c e s s i t y , a s opposed t o m e r e l y a 
n i c e t y , a r e l e g i o n ; and t he r e s o u r c e s a v a i l a b l e f o r p r o v i d i n g 
v o c a t i o n a l a s s i s t a n c e a r e i n c r e a s i n g l y f i n i t e . 

We b e l i e v e t h a t c l a i m a n t i s a w e l l - m o t i v a t e d i n d i v i d u a l who 
i s t o be commended f o r h i s p a s t s u c c e s s f u l e f f o r t s i n o b t a i n i n g 
employment s u i t a b l e to h i s p h y s i c a l l i m i t a t i o n s . We a r e unable t o 
c o n c l u d e , however, t h a t c l a i m a n t h a s e s t a b l i s h e d e n t i t l e m e n t t o 
v o c a t i o n a l a s s i s t a n c e i n c o n n e c t i o n w i t h h i s i n d u s t r i a l back 
i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r s dated A p r i l 29, 1983 and J u l y 19, 1983 
a r e r e v e r s e d . The d e c i s i o n of the D i r e c t o r o f t h e Workers' 
Compensation Department date d F e b r u a r y 3, 1983 i s r e i n s t a t e d and 
a f f i r m e d . 

HOWARD R I C E , C l a i m a n t WCB 82-07181 
R i c h a r d Condon, C l a i m a n t ' s A t t o r n e y S eptember 18, 1984 
M i t c h e l l , e t a l . , D e f e n s e A t t o r n e y s _ O r d e r o f Abatement 
The Board h a s r e c e i v e d the employer's motion f o r 

r e c o n s i d e r a t i o n of our Order on Review date d August 20, 1984. 

In o r d e r to a l l o w s u f f i c i e n t time t o c o n s i d e r t h e motion, t h e 
above noted Board o r d e r i s abated and c l a i m a n t i s r e q u e s t e d t o 
f i l e a r e s p o n s e t o t h e motion w i t h i n t e n d a y s . 

I T I S SO ORDERED. 
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GLENN L . GOSSLER, C l a i m a n t WCB 83-06754 & 81-03060 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 19, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y I n t e r i m O r d e r o f D i s m i s s a l 
B r i a n P o c o c k , D e f e n s e A t t o r n e y 
Aetna T e c h n i c a l S e r v i c e s has moved t o d i s m i s s the S A I F 

C o r p o r a t i o n ' s r e q u e s t f o r r e v i e w . 

Aetna contends t h a t S A I F d i d not m a i l a copy of the r e q u e s t 
f o r r e v i e w t o e i t h e r Aetna, i t s i n s u r e d or i t s a t t o r n e y and t h a t 
none of the above t h r e e r e c e i v e d a c t u a l n o t i c e of t h e r e q u e s t f o r 
r e v i e w w i t h i n 30 days of the R e f e r e e ' s o r d e r . Thus t h e 
r e q u i r e m e n t s of ORS 656.295 and Argonaut y. K i n g , 63 Or App 847 
(1983) were not s a t i s f i e d . The r e c o r d s u p p o r t s A e tna's 
c o n t e n t i o n . A c c o r d i n g l y , S A I F ' s r e q u e s t f o r r e v i e w i s d i s m i s s e d . 

However, the Board i s not t h e r e b y d e p r i v e d o f j u r i s d i c t i o n 
o v e r t h i s c a s e b e c a u s e c l a i m a n t f i l e d a c r o s s r e q u e s t f o r r e v i e w 
w i t h i n 30 days of the R e f e r e e ' s o r d e r . No p a r t y a r g u e s t h a t i t 
d i d not r e c e i v e adequate n o t i c e of c l a i m a n t ' s c r o s s - r e q u e s t f o r 
r e v i e w . A c c o r d i n g l y , the Board c o n t i n u e s t o have j u r i s d i c t i o n 
over t h i s c a s e as a r e s u l t of c l a i m a n t ' s c r o s s - r e q u e s t f o r r e v i e w . 

I n Jimmie P a r k e r s o n , 35 Van N a t t a 1247 ( 1 9 8 3 ) , we f a c e d a 
s i m i l a r s i t u a t i o n . I n P a r k e r s o n we d i s m i s s e d a c r o s s - r e q u e s t f o r 
r e v i e w b e c a u s e of l a c k of n o t i c e t o a l l p a r t i e s . However, we s a i d 

" [ T ] h e consequence of d i s m i s s a l . . . i s o f 
l i m i t e d s i g n i f i c a n c e . There i s no 
r e q u i r e m e n t t h a t a p a r t y c r o s s - r e q u e s t 
r e v i e w i n o r d e r t o have p a r t i c u l a r i s s u e s 
c o n s i d e r e d on de novo r e v i e w . [ c i t a t i o n s 
o m i t t e d ] There a r e no s p e c i f i c p l e a d i n g 
r e q u i r e m e n t s i n p r o c e e d i n g s b e f o r e t h e 
Board. A p a r t y may f i l e a r e q u e s t f o r 
r e v i e w of a R e f e r e e ' s o r d e r s i m p l y by a 
s t a t e m e n t t h a t r e v i e w i s r e q u e s t e d . ORS 
6 5 6 . 2 9 5 ( 1 ) . Most o f t e n the i s s u e s t o be 
r e v i e w e d a r e not d e f i n e d u n t i l t h e 
a p p e l l a n t h as f i l e d i t s b r i e f w i t h t h e 
Board. Where a respondent f i l e s a b r i e f 
making an argument or r a i s i n g an i s s u e 
w hich d i v e r g e s from t h o s e r a i s e d or argued 
i n t h e a p p e l l a n t ' s b r i e f , we c o n s i d e r t h e 
a d d i t i o n a l argument or i s s u e even i n the 
absence of a c r o s s - r e q u e s t f o r r e v i e w . " 35 
Van N a t t a a t 1249-50. 

Because we a r e d i s m i s s i n g S A I F ' s r e q u e s t f o r r e v i e w , we t r e a t 
c l a i m a n t ' s c r o s s - r e q u e s t as t h e o r i g i n a l r e q u e s t f o r r e v i e w . 
Thus, t e c h n i c a l l y , c l a i m a n t i s the a p p e l l a n t and both S A I F and 
Aetna a r e r e s p o n d e n t s . S A I F h a s a l r e a d y f i l e d b r i e f s w h i c h i t 
l a b e l s " a p p e l l a n t ' s b r i e f " and " a p p e l l a n t ' s r e p l y b r i e f " . 
C l a i m a n t has f i l e d a b r i e f which he e n t i t l e s "Respondent's b r i e f 
and B r i e f on C r o s s Review". Aetna has f i l e d no b r i e f . A etna i s 
now a l l o w e d 30 days i n which t o f i l e a b r i e f r e s p o n d i n g t o i s s u e s 
r a i s e d by e i t h e r S A I F or c l a i m a n t . C l a i m a n t may f i l e a r e p l y 
b r i e f w i t h i n 10 days of Aetna's b r i e f . At t h a t time t h e c a s e w i l l 
be d o c k e t e d f o r Board r e v i e w . 
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ORDER 

The S A I F C o r p o r a t i o n ' s r e q u e s t f o r r e v i e w i s d i s m i s s e d . The 
Board r e t a i n s j u r i s i d i c t i o n o ver t h i s c l a i m b e c a u s e of c l a i m a n t ' s 
t i m e l y c r o s s - r e q u e s t f o r r e v i e w . P r o c e s s i n g s h a l l c o n t i n u e 
c o n s i s t e n t w i t h t h i s o r d e r . 

MARVIN E. PETERSON, C l a i m a n t WCB 83-10708 
S t e v e n C. Y a t e s , C l a i m a n t ' s A t t o r n e y S eptember 19, 1984 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r o f D i s m i s s a l 
On J u l y 31, 1984 the R e f e r e e i s s u e d h e r Op i n i o n and Order 

h e r e i n . On August 22, 1984 t h e Board r e c e i v e d c l a i m a n t ' s r e q u e s t 
f o r r e c o n s i d e r a t i o n . On August 27, by l e t t e r d i r e c t e d t o t h e 
p a r t i e s , t h e R e f e r e e r e f u s e d t o r e c o n s i d e r h e r O p i n i o n and Order. 
On September 5, 1984 the Board r e c e i v e d c l a i m a n t ' s N o t i c e o f 
Appeal of t he Op i n i o n and Order. The a p p e a l i s not t i m e l y and 
must be d i s m i s s e d . ORS 6 5 6 . 2 8 9 ( 3 ) . 

I T I S SO ORDERED. 

TIMOTHY L. BLAIR, C l a i m a n t WCB 82-10499 
Welch, e t a l . , C l a i m a n t ' s A t t o r n e y s S eptember 21, 1984 
Cheney & K e l l e y , D e f e n s e A t t o r n e y s O r d e r on Revi e w 
Reviewed by Board Members Barn e s and F e r r i s . 

The i n s u r e r r e q u e s t s r e v i e w of t h o s e p o r t i o n s of R e f e r e e 
Danner's o r d e r w h i c h : ( 1 ) s e t a s i d e i t s p a r t i a l d e n i a l of 
c l a i m a n t ' s temporomandibular j o i n t d y s f u n c t i o n (TMJ); ( 2 ) found 
t h a t t h e TMJ c o n d i t i o n c a u s e s headaches which a r e d i s a b l i n g t o 
c l a i m a n t ; and ( 3 ) found t h a t t h e November 1982 p a r t i a l d e n i a l and 
p a r t of t he June 1983 p a r t i a l d e n i a l were u n r e a s o n a b l e and thu s 
a s s e s s e d a p e n a l t y a g a i n s t t h e i n s u r e r . C l a i m a n t c r o s s - r e q u e s t s 
r e v i e w of t h a t p o r t i o n of the R e f e r e e ' s o r d e r which upheld t h e 
i n s u r e r ' s p a r t i a l d e n i a l of h i s v i s u a l problems. 

Although, as our opening summary may i n d i c a t e , t h i s c l a i m h a s 
become r a t h e r complex, i t began i n a more s i m p l e manner when 
c l a i m a n t , a long h a u l t r u c k d r i v e r , was i n v o l v e d i n a t r u c k 
a c c i d e n t i n May 1980. The d e t a i l s o f t h a t a c c i d e n t a r e somewhat 
vague and d i s p u t e d t o some e x t e n t . A p p a r e n t l y t h e b r a k e s i n 
c l a i m a n t ' s t r u c k gave out w h i l e he was d e s c e n d i n g a s t e e p grade i n 
th e S i s k i y o u Mountains i n s o u t h e r n Oregon, and c l a i m a n t was f o r c e d 
t o u t i l i z e an e s c a p e ramp where, a c c o r d i n g t o h i s t e s t i m o n y , t h e 
t r u c k e v e n t u a l l y s t r u c k a r e t a i n i n g w a l l . I n any e v e n t , t h e r e was 
s u f f i c i e n t trauma i n v o l v e d a t t h a t time t h a t c l a i m a n t s u f f e r e d a 
T - l l c o m p r e s s i o n f r a c t u r e , a r i g h t w r i s t f r a c t u r e and a r i g h t r i b 
f r a c t u r e . He was h o s p i t a l i z e d f o r f o u r d a y s . 

More t h a n two y e a r s a f t e r t h e t r u c k a c c i d e n t , i n October 
1982, Dr. Gordon, an o s t e o p a t h , f i r s t r e p o r t e d t h a t he was 
t r e a t i n g c l a i m a n t f o r TMJ, headaches and e m o t i o n a l d i s t u r b a n c e s , 
a l l of which he thought were a r e s u l t of t h e 1980 t r u c k a c c i d e n t . 
Dr. Gordon was a p p a r e n t l y t r y i n g t o r e a l i g n c l a i m a n t ' s jaw through 
p h y s i c a l m a n i p u l a t i o n , which a p p a r e n t l y was u n s u c c e s s f u l ; he 
e v e n t u a l l y r e f e r r e d c l a i m a n t t o an o r a l surgeon i n October 1982. 
The o r a l surgeon, Dr. S p r i n g e r , a l s o d i a g n o s e d TMJ. 
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We u n d e r s t a n d t h e i s s u e s o f t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s 
TMJ, t h e c o m p e n s a b i l i t y of h i s headaches and whether e i t h e r or 
b o t h c o n d i t i o n s a r e d i s a b l i n g t o r e a l l y p r e s e n t a s i n g l e i s s u e . 
A l l d o c t o r s seem t o ag r e e t h a t t h e TMJ c a u s e s t h e h e a d a c h e s , and 
most d o c t o r s g e n e r a l l y a g r e e t h a t t h e headaches a r e d i s a b l i n g . 
The d i s p u t e t h u s c e n t e r s on t h e TMJ i t s e l f . 

C l a i m a n t contends t h a t h i s TMJ i s a compensable consequence 
o f h i s t r u c k a c c i d e n t . C l a i m a n t ' s t h e o r y i s t h a t , d u r i n g t h e 
a c c i d e n t , he was thrown around i n t he t r u c k cab and s u s t a i n e d 
i n j u r y t o h i s h e a d / f a c e / j a w / n e c k a t t h a t t i m e . T h e r e i s m e d i c a l 
s u p p o r t f o r t h i s t h e o r y i n t h e s e n s e t h a t s e v e r a l d o c t o r s o p i n e 
t h a t , i f t h e r e was such head trauma, i t c o u l d c a u s e TMJ. Th e r e i s 
c i r c u m s t a n t i a l s u p p o r t f o r t h i s t h e o r y i n t h e s e n s e t h a t we know 
t h e t r u c k a c c i d e n t was s u f f i c i e n t l y t r a u m a t i c t o c a u s e v a r i o u s 
broken bones. C l a i m a n t e x p l a i n s t h e gap o f about two y e a r s 
between t h e i n j u r y d a t e and t he d i a g n o s i s d a t e by r e l i a n c e on 
m e d i c a l l i t e r a t u r e t h a t s t a t e s t h a t TMJ symptoms may go 
undiagnosed f o r a c o n s i d e r a b l e l e n g t h of time b e f o r e t h e c a u s e i s 
d i s c o v e r e d . 

At t h e r e q u e s t of t h e i n s u r e r , c l a i m a n t was examined by Dr. 
R o h l f i n g , an o r a l surgeon, who a l s o r e v i e w e d most o f the p r i o r 
m e d i c a l r e p o r t s . Dr. R o h l f i n g opined t h a t c l a i m a n t ' s TMJ 
c o n d i t i o n was not r e l a t e d t o the t r u c k a c c i d e n t , p r i m a r i l y b e c a u s e 
the m e d i c a l r e p o r t s from j u s t a f t e r t h e 1980 t r u c k a c c i d e n t 
i n d i c a t e d no l o s s of c o n s c i o u s n e s s and no i n j u r y t o t h e f a c e or 
head. The p r e d i c a t e of Dr. R o h l f i n g ' s o p i n i o n i s f u l l y s u p p o r t e d 
by t h i s r e c o r d . The 1980 m e d i c a l r e p o r t s do not i n d i c a t e any 
head, f a c e , neck or jaw i n j u r i e s or r e c o r d any c o m p l a i n t s of p a i n 
i n t h e s e a r e a s ; on t h e c o n t r a r y , a l l mention of t h e head/neck a r e a 
i n d i c a t e s normal e x a m i n a t i o n f i n d i n g s . 

The d o c t o r s who s a y t h a t head or jaw trauma can c a u s e TMJ 
a r e , u n f o r t u n a t e l y , r a t h e r vague about t h e amount and n a t u r e of 
trauma t h a t i s n e c e s s a r y . To f i n d t h e i r o p i n i o n s p e r s u a s i v e i n 
t h i s c a s e , we would have t o be a b l e t o c o n c l u d e t h a t t h e q u a n t i t y 
and q u a l i t y of n e c e s s a r y trauma i s something l e s s than c o u l d be 
d e t e c t e d by s e v e r a l d o c t o r s who examined and t r e a t e d an i n j u r e d 
d r i v e r who was h o s p i t a l i z e d f o r four days f o l l o w i n g a t r u c k 
a c c i d e n t . We a r e unable t o so c o n c l u d e . We t h i n k t h e 1980 
r e p o r t s of normal head/neck e x a m i n a t i o n f i n d i n g s make i t 
i m p o s s i b l e t o now c o n c l u d e t h a t t h e r e was 1980 head trauma t h a t 
was s u f f i c i e n t t o ca u s e a jaw c o n d i t i o n t h a t was f i r s t d i a g n o s e d 
about two y e a r s l a t e r . 

On t h e i s s u e of t h e c o m p e n s a b i l i t y of c l a i m a n t ' s v i s i o n 
problems, we a f f i r m and adopt the r e l e v a n t p o r t i o n s o f t h e 
R e f e r e e ' s o r d e r . On t h e p e n a l t y i s s u e , s i n c e we have found t h e 
i n s u r e r ' s p a r t i a l d e n i a l s of c l a i m a n t ' s TMJ and v i s i o n problems t o 
be c o r r e c t , we c e r t a i n l y cannot a g r e e w i t h t h e R e f e r e e t h a t t h e r e 
was a n y t h i n g u n r e a s o n a b l e about t h e s e d e n i a l s . The i n s u r e r ' s 
p a r t i a l d e n i a l d a t e d June 13, 1983 may have been o v e r b r o a d a s 
w r i t t e n ; b u t , a s i t has been l i t i g a t e d , t h e p o s s i b l y o v e r b r o a d 
p o r t i o n h a s p r o p e r l y been i g n o r e d and o n l y t h e v i s i o n l o s s m a t t e r 
h a s been c o n t e s t e d . 

F i n a l l y , we u n d e r s t a n d c l a i m a n t t o have r a i s e d t h e i s s u e of 
e x t e n t of d i s a b i l i t y which t h e R e f e r e e d i d not r e a c h b e c a u s e o f 
h i s r u l i n g on t h e c o m p e n s a b i l i t y of c l a i m a n t ' s TMJ. With t h e 
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u n d e r s t a n d i n g t h a t an a l t e r n a t i v e e x t e n t i s s u e was r a i s e d , we deem 
i t a p p r o p r i a t e t o remand t h i s c a s e f o r f u r t h e r p r o c e e d i n g s on t h a t 
i s s u e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 14, 1983 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . That p o r t i o n of t h e R e f e r e e ' s o r d e r t h a t 
s e t a s i d e t h e i n s u r e r ' s p a r t i a l d e n i a l d a t e d November 10, 1982, 
w i t h r e g a r d t o c l a i m a n t ' s temporomandibular j o i n t syndrome, i s 
r e v e r s e d and, i n l i e u t h e r e o f , t h a t p a r t i a l d e n i a l i s r e i n s t a t e d 
and a f f i r m e d . That p o r t i o n o f t h e R e f e r e e ' s o r d e r t h a t a s s e s s e d a 
p e n a l t y and awarded an a t t o r n e y f e e i s r e v e r s e d . The remainder of 
the o r d e r i s a f f i r m e d . T h i s c a s e i s remanded t o t h e H e a r i n g s 
D i v i s i o n f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

Board Member Barnes C o n c u r r i n g ; 

T h e r e i s a l i n e of r e a s o n i n g i n t h e R e f e r e e ' s o r d e r t h a t I 
b e l i e v e i s f u n d a m e n t a l l y wrong, a l t h o u g h i t i s a l i n e of r e a s o n i n g 
t h a t i s r a t h e r common i n Oregon workers compensation c a s e s . 

The R e f e r e e s t a t e s t h a t c l a i m a n t ' s appearance a t h e a r i n g was 
" c o m p l e t e l y i n c o n s i s t e n t w i t h h i s a l l e g a t i o n s , and t h o s e of Dr. 
Gordon, t h a t he i s un a b l e t o do any t y p e of work." 

The R e f e r e e s t a t e s : " I t i s v e r y d i f f i c u l t , and s t r e t c h e s 
c r e d u l i t y , t o p e r c i e v e [ s i c ] t h a t t h e TMJ c o n d i t i o n . . . c o u l d 
c a u s e t h i s c l a i m a n t t o be t o t a l l y d i s a b l e d . " (Emphasis i n 
o r i g i n a l . ) 

A f t e r n o t i n g t h a t Dr. Gordon opined t h a t " u n l e s s [ c l a i m a n t ' s ] 
jaw i s r e p a i r e d , he w i l l be t o t a l l y and perma n e n t l y i m p a i r e d from 
any g a i n f u l o c c u p a t i o n , " t h e R e f e r e e s t a t e s t h a t he f i n d s "Dr. 
Gordon's s t a t e m e n t d i f f i c u l t t o a c c e p t . " 

So f a r , so good. The R e f e r e e h a s a r t i c u l a t e d r e a s o n s , w e l l 
grounded i n common s e n s e and common e x p e r i e n c e , why he might not 
be p e r s u a d e d by some of the e v i d e n c e . However, t h e R e f e r e e then 
f a l l s i n t o the all-too-common, m e t h o d o l o g i c a l e r r o r : " I have no 
c h o i c e , however, b ut t o a c c e p t i t [ i . e . , e v i d e n c e t h a t f l i e s i n 
th e f a c e of common s e n s e ] , t h e r e b e i n g no e v i d e n c e c o n t r a . " 

R e f e r e e s , Board members and Co u r t o f A p p e a l s j u d g e s w i l l 
l i k e l y p e r s i s t i n t h i s f lawed approach i n workers compensation 
l i t i g a t i o n r e g a r d l e s s of a n y t h i n g I s a y ; but I t a k e t h i s 
o p p o r t u n i t y t o s t a t e t h a t I w i s h t h a t t h e f a c t f i n d e r s a t a l l 
l e v e l s o f t h i s l i t i g a t i o n s y stem had a more complete and more 
a c c u r a t e a p p r e c i a t i o n o f what i t means t o be a f a c t f i n d e r — which 
c l e a r l y does not mean t h a t we must f i n d nonsense p e r s u a s i v e j u s t 
b e c a u s e i t i s u n c o n t r a d i c t e d . 
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EULA L . CROWE, C l a i m a n t WCB 82-06883 
R o l f O l s o n , C l a i m a n t ' s A t t o r n e y S e p t e m b e r 21, 1984 
B r i a n P o c o c k , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
Reviewed by Board Members F e r r i s and L e w i s . 

The employer, Jeld-Wen, I n c . , r e q u e s t s r e v i e w o f R e f e r e e 
Q u i l l i n a n ' s o r d e r which s e t a s i d e i t s d e n i a l of c l a i m a n t ' s 
a g g r a v a t i o n c l a i m of h e r 1979 low back s t r a i n . The employer 
c o n t e n d s , and i n d e e d t h e R e f e r e e ' s f i n d i n g s of f a c t show, t h a t 
c l a i m a n t ' s l a t e r employment f o r Klamath County c o n t r i b u t e d t o t h e 
w o r s e n i n g of h e r c o n d i t i o n and, t h e r e f o r e , Jeld-Wen, I n c . s h o u l d 
no l o n g e r be the r e s p o n s i b i l e employer and t h a t t h e r e s p o n s i b i l i t y 
s h o u l d s h i f t t o Klamath County. 

At t h e time of the R e f e r e e ' s i n t e r p r e t a t i o n of t h e r u l e s of 
law i n r e s p o n s i b i l i t y c a s e s , t h e o p i n i o n o f B o i s e Cascade v. 
S t a r b u c k , 61 Or App 631 ( 1 9 8 3 ) , was the law i n e f f e c t . The 
R e f e r e e i n t e r p r e t e d t h a t c a s e t o not a l l o w a s h i f t i n g o f 
r e s p o n s i b i l i t y t o a l a t e r employer u n l e s s c l a i m a n t was a b l e t o 
i d e n t i f y a p a r t i c u l a r , t r a u m a t i c i n c i d e n t i n h e r work a t Klamath 
County which c o u l d have worsened h e r low back p a i n . S i n c e t h e 
R e f e r e e ' s o r d e r , t h e S t a r b u c k c a s e h a s been a m p l i f i e d i n t h e 
Supreme C o u r t ' s o p i n i o n i n B o i s e Cascade Corp. v. S t a r b u c k , 296 Or 
238 ( 1 9 8 4 ) . A r e a d i n g of the Supreme C o u r t ' s o p i n i o n shows i t i s 
not n e c e s s a r y t h a t t h e r e be a d e f i n i t e i d e n t i f i a b l e i n c i d e n t t o 
s h i f t r e s p o n s i b i l i t y t o a l a t e r employer. There must o n l y be 
e v i d e n c e of work c o n d i t i o n s which a c t u a l l y c o n t r i b u t e d t o t h e 
d i s a b i l i t y . I n t h i s c a s e t h e r e i s s u c h e v i d e n c e and, t h e r e f o r e , 
the r e s p o n s i b i l i t y s h o u l d s h i f t t o Klamath County. 

C l a i m a n t was i n i t i a l l y i n j u r e d i n A p r i l 1979. She s u f f e r e d a 
r e i n j u r y i n August 1979. Her c o n d i t i o n was d i a g n o s e d a s 
l u m b o s a c r a l s t r a i n w i t h p o s s i b l e h e r n i a t e d d i s c . C l a i m a n t 
e x p e r i e n c e d low back p a i n and some r i g h t l e g symptoms. However, a 
myelogram and EMG s t u d i e s were r e a d a s n e g a t i v e . By March 1980 
Dr. Campagna, c l a i m a n t ' s t r e a t i n g d o c t o r , r e p o r t e d t h a t c l a i m a n t 
was doing w e l l and had an e x c e l l e n t r e c o v e r y . However, c l a i m a n t 
c o n t i n u e d t o c o m p l a i n of p a i n and Dr. Campagna d i d note some p a i n 
i n h e r low back and p a i n and numbness i n h e r r i g h t l e g . The c l a i m 
was c l o s e d w i t h an award of temporary d i s a b i l i t y b e n e f i t s but no 
permanent d i s a b i l i t y b e n e f i t s . 

C l a i m a n t l e f t Jeld-Wen and became employed w i t h Klamath 
County i n t h e B u i l d i n g Maintenance Department. C l a i m a n t worked 
p r i m a r i l y a s a p a i n t e r f o r the maintenance department. T h i s 
i n v o l v e d c o n s i d e r a b l e bending, s t o o p i n g , s t r e t c h i n g , l i f t i n g and 
c a r r y i n g . C l a i m a n t t e m p o r a r i l y q u i t work on March 16, 1982 and 
q u i t e n t i r e l y on A p r i l 2, 1982 due t o i n c r e a s i n g p a i n . She saw no 
d o c t o r s i n t h e i n t e r v e n i n g p e r i o d between J u l y 1980 and March 1982. 

Dr. Campagna f e l t t h a t c l a i m a n t ' s o r i g i n a l low back i n j u r y 
had worsened but he a l s o f e l t t h a t c l a i m a n t ' s work a c t i v i t y f o r 
t h e County c o n t r i b u t e d a t l e a s t i n p a r t t o h e r back problem. 
A c c o r d i n g t o c l a i m a n t , h e r low back p a i n never s u b s i d e d or went 
away f o r any l e n g t h of time throughout the two y e a r s she worked 
f o r t h e County. About two months a f t e r she began employment 
t h e r e , h e r back p a i n became more c o n s t a n t and she m i s s e d some time 
from work due t o h e r back problems. About s i x months b e f o r e she 
q u i t t h e County, she asked t o be t r a n s f e r r e d t o a c l e r i c a l 
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p o s i t i o n . Two months b e f o r e h e r r e s i g n a t i o n she f u r t h e r i n d i c a t e d 
t o t h e p e r s o n n e l manager t h a t h e r back was becoming worse and t h a t 
she c o u l d not s t a y i n h e r p r e s e n t j o b . C l a i m a n t c o m p l a i n e d 
c o n s t a n t l y about h e r back t o h e r immediate s u p e r v i s o r a t Klamath 
County and c l a i m a n t d i d l o s e time from work a t Klamath County due 
t o t h o s e problems a t the r a t e of a p p r o x i m a t e l y f i v e t o s i x days 
per month. 1 

We f i n d t h a t t h e m e d i c a l o p i n i o n and c i r c u m s t a n t i a l e v i d e n c e 
above shows t h a t c l a i m a n t ' s employment w i t h Klamath County d i d 
c o n t r i b u t e t o h e r d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 19, 1983 i s r e v e r s e d i n 
p a r t . The employer's d e n i a l of June 22, 1982 of c l a i m a n t ' s 
a g g r a v a t i o n c l a i m i s approved. A c c o r d i n g l y , c l a i m a n t ' s a t t o r n e y 
s h a l l not be awarded an a t t o r n e y f e e f o r p r e v a i l i n g on t h e i s s u e 
o f c o m p e n s a b i l i t y . The remainder o f the R e f e r e e ' s o r d e r i s 
a f f i r m e d . 

HELEN L . DODGE, C l a i m a n t WCB 82-03201 & 82-09119 
Coons, e t a l . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 21, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
Reviewed by Board Members F e r r i s and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of t h o s e p o r t i o n s of 
R e f e r e e Q u i l l i n a n ' s o r d e r which: ( 1 ) s e t a s i d e i t s d e n i a l of 
c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n ; ( 2 ) s e t a s i d e i t s d e n i a l of 
c l a i m a n t ' s weight l o s s program; (3) awarded c l a i m a n t ' s a t t o r n e y a 
fe e e q u a l t o $2,000 f o r p r e v a i l i n g on the above d e n i a l s ; and ( 4 ) 
a s s e s s e d S A I F a p e n a l t y of $350 f o r i t s f a i l u r e t o a c c e p t o r deny 
the J u l y 1982 a g g r a v a t i o n c l a i m w i t h i n 60 d a y s . C l a i m a n t 
c r o s s - r e q u e s t s r e v i e w of t h o s e p o r t i o n s of t h e o r d e r w h i c h : ( 1 ) 
a f f i r m e d S A I F ' s d e n i a l of a g g r a v a t i o n c l a i m s stemming from 
c l a i m a n t ' s h o s p i t a l i z a t i o n s i n J a n u a r y 1982 and J u l y 1982; and ( 2 ) 
f a i l e d t o award c l a i m a n t i n t e r i m compensation t o g e t h e r w i t h 
p e n a l t i e s and a s e p a r a t e a t t o r n e y f e e f o r S A I F ' s u n e x p l a i n e d 
f a i l u r e t o a c c e p t or deny c l a i m a n t ' s J u l y 1982 a g g r a v a t i o n c l a i m 
u n t i l the d a t e of the second h e a r i n g i n t h i s c a s e , on October 13, 
1983. 

We r e v e r s e t h o s e p o r t i o n s of the R e f e r e e ' s o r d e r which s e t 
a s i d e S A I F ' s d e n i a l of c l a i m a n t ' s weight l o s s program and which 
awarded a p e n a l t y and a t t o r n e y f e e f o r the l a t e d e n i a l . We modify 
t h a t p o r t i o n of the R e f e r e e ' s o r d e r which awarded c l a i m a n t ' s 
a t t o r n e y a $2,000 a t t o r n e y f e e f o r p r e v a i l i n g on the i s s u e of 
p s y c h i a t r i c t r e a t m e n t . 

C l a i m a n t i s f i v e f e e t t h r e e and o n e - h a l f i n c h e s t a l l and has 
weighed over 200 pounds f o r many y e a r s , i n c l u d i n g t h e d a t e of h e r 
low back s t r a i n on September 22, 1977. C l a i m a n t ' s d o c t o r s have 
recommended s i n c e the i n c e p t i o n of h e r i n j u r y t h a t she l o s e weight 
a s a way of t r e a t i n g h e r low back s t r a i n . However, c l a i m a n t has 
been m o s t l y u n s u c c e s s f u l i n h e r weight r e d u c t i o n programs. We 
have h e l d t h a t where a c l a i m a n t ' s o b e s i t y p r e e x i s t s t h e 
compensable i n j u r y and the o b e s i t y was not caused or worsened by 
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t h a t i n j u r y , t h e w o r k e r s ' compensation system i s not r e s p o n s i b l e 
f o r t h e m e d i c a l t r e a t m e n t t o t r e a t t h e o b e s i t y . Mark G. 
B l a n c h a r d , 34 Van N a t t a 1660 ( 1 9 8 2 ) ; Neal D. Maloney, 36 Van N a t t a 
1071 ( J u l y 12, 1 9 8 4 ) . There i s no e v i d e n c e i n t h i s c a s e t h a t 
c l a i m a n t ' s p r e e x i s t i n g o b e s i t y was worsened by h e r low back s t r a i n 
and, t h e r e f o r e , h e r d o c t o r ' s recommendation f o r a w e i g h t l o s s 
program i s not the r e s p o n s i b i l i t y of t h e S A I F C o r p o r a t i o n . 

With r e g a r d t o S A I F ' s f a i l u r e t o deny c l a i m a n t ' s J u l y 1982 
a g g r a v a t i o n c l a i m u n t i l October 1983, we f i n d we must r e v e r s e the 
R e f e r e e ' s award of a $350 p e n a l t y and the accompanying $350 
a t t o r n e y f e e b e c a u s e t h e r e a r e no amounts due by r e a s o n o f t h e 
l a t e d e n i a l upon which a p e n a l t y may be b a s e d . ORS 6 5 6 . 2 6 2 ( 1 0 ) . 

C l a i m a n t ' s argument t h a t she i s e n t i t l e d t o i n t e r i m 
c ompensation from the n o t i c e of t h e c l a i m t o the d a t e of d e n i a l i s 
a p p a r e n t l y b a s e d on the c o u r t ' s h o l d i n g i n Bono y. S A I F , 66 Or App 
138 ( 1 9 8 3 ) . However, the f a c t s i n Bono d i d not i n v o l v e an 
a g g r a v a t i o n c l a i m , such a s i s the c a s e h e r e . ORS 6 56.273(6) 
r e q u i r e s o n l y t h a t i n t e r i m compensation be p a i d no l a t e r t h a n t h e 
f o u r t e e n t h day a f t e r the employer has " n o t i c e or knowledge o f 
m e d i c a l l y v e r i f i e d i n a b i l i t y t o work r e s u l t i n g from the worsened 
c o n d i t i o n . " T h e r e i s no e v i d e n c e i n t h i s c a s e of c l a i m a n t ' s 
m e d i c a l l y v e r i f i e d i n a b i l i t y t o work between J u l y 1982 and October 
1983 due t o a worsened c o n d i t i o n , t h e r e f o r e , no i n t e r i m 
compensation i s due over t h a t time p e r i o d . 

F i n a l l y , we modify t h a t p o r t i o n of the R e f e r e e ' s o r d e r w h i c h 
awarded c l a i m a n t ' s a t t o r n e y $2,000 f o r p r e v a i l i n g on the i s s u e of 
the c o m p e n s a b i l i t y of c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n 
( d e p r e s s i o n ) . Although t h e r e were two h e a r i n g a p p e a r a n c e s 
r e q u i r e d i n t h i s c a s e which s t r e t c h e d the p r o c e e d i n g s out over a 
y e a r ' s time, i t does not appear t h a t t h i s c a s e o t h e r w i s e r e q u i r e d 
e f f o r t s on the p a r t of c l a i m a n t ' s a t t o r n e y t h a t were i n e x c e s s of 
t h o s e g e n e r a l l y r e q u i r e d . T a k i n g i n t o a c c o u n t our r e v e r s a l of 
t h a t p o r t i o n of the R e f e r e e ' s o r d e r which s e t a s i d e the i n s u r e r ' s 
d e n i a l f o r c l a i m a n t ' s weight l o s s program, we f i n d t h a t a more 
a p p r o p r i a t e a t t o r n e y f e e f o r c l a i m a n t ' s a t t o r n e y ' s e f f o r t s i n t h i s 
c a s e t o be $1,500. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 8, 1983 i s r e v e r s e d i n 
p a r t , m o d i f i e d i n p a r t and a f f i r m e d i n p a r t . We r e v e r s e t h o s e 
p o r t i o n s o f the R e f e r e e ' s o r d e r which s e t a s i d e the S A I F 
C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s weight l o s s program and which 
a s s e s s e d a p e n a l t y and a t t o r n e y f e e f o r f a i l u r e t o a c c e p t or deny 
t h e J u l y 19, 1982 a g g r a v a t i o n c l a i m w i t h i n 60 d a y s . We modify 
t h a t p o r t i o n o f the R e f e r e e ' s o r d e r which awarded c l a i m a n t ' s 
a t t o r n e y $2,000 f o r p r e v a i l i n g on t h e i s s u e of the c o m p e n s a b i l i t y 
of c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n by r e d u c i n g t h a t amount t o t h e 
sum of $1,500. The remainder of the R e f e r e e ' s o r d e r i s a f f i r m e d . 
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RALPH D. HICKMAN, C l a i m a n t WCB 83-06029 
M i c h a e l Dye, C l a i m a n t ' s A t t o r n e y S eptember 21, 1984 
G a r r e t t , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 
Reviewed by Board Members L e w i s and B a r n e s . 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e Podnar's o r d e r which 
d i r e c t e d i t t o r e c a l c u l a t e the r a t e of temporary t o t a l d i s a b i l i t y 
c ompensation p a y a b l e to c l a i m a n t and pay compensation based upon a 
weekly wage of $366. The i s s u e i s the r a t e of temporary t o t a l 
d i s a b i l i t y compensation p a y a b l e t o t h i s "on c a l l " employe. See 
ORS 656.210; OAR 4 3 6 - 5 4 - 2 1 2 ( 3 ) . A s e c o n d a r y i s s u e r a i s e d by 
c l a i m a n t c o n c e r n s the p r o p r i e t y of the R e f e r e e ' s e v i d e n t i a r y 
r u l i n g e x c l u d i n g the t e s t i m o n y of a w i t n e s s o f f e r e d by c l a i m a n t . 

On the m e r i t s of the time l o s s i s s u e , we a f f i r m t h e R e f e r e e ' s 
o r d e r . With r e g a r d t o the e v i d e n t i a r y i s s u e r a i s e d by c l a i m a n t , 
we a g r e e w i t h c l a i m a n t t h a t t h e w i t n e s s ' t e s t i m o n y s h o u l d have 
been a d m i t t e d and c o n s i d e r e d by the R e f e r e e ; however, we c o n c l u d e 
t h a t the e r r o r i s h a r m l e s s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 13, 1984 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $700 f o r s e r v i c e s on Board r e v i e w , 
to be p a i d by the i n s u r e r . 

BRUCE E. JARRETT, C l a i m a n t WCB 82-09847 
G a r r y Kahn, C l a i m a n t ' s A t t o r n e y S e p t e m b e r 21, 1984 
R a n k i n , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 
Reviewed by Board Members F e r r i s and B a r n e s . 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e Knapp's o r d e r which 
s e t a s i d e i t s d e n i a l of a g g r a v a t i o n o f c l a i m a n t ' s low back 
c o n d i t i o n . The i n s u r e r contends t h a t s u r v e i l l a n c e f i l m s t a k e n of 
c l a i m a n t over a two day p e r i o d c l e a r l y show a d i s c r e p a n c y between 
c l a i m a n t ' s r e p o r t e d l i m i t a t i o n s due t o h i s low back and h i s a c t u a l 
l e v e l of a c t i v i t y and, t h e r e f o r e , t h a t c l a i m a n t ' s t e s t i m o n y and 
m e d i c a l o p i n i o n s b a s e d on t h o s e r e p o r t s must be d i s c o u n t e d . 
F u r t h e r , t h e i n s u r e r contends t h a t t h e r e m a i n i n g o b j e c t i v e 
e v i d e n c e o f a b u l g i n g d i s c i s i n s u f f i c i e n t i n l i g h t o f c l a i m a n t ' s 
l a c k of c r e d i b i l i t y t o prove t h a t h i s low back c o n d i t i o n has 
worsened s i n c e h i s l a s t award of compensation. We a g r e e w i t h t h e 
i n s u r e r and r e v e r s e . 

C l a i m a n t was i n j u r e d i n September 1978, t h e n 23 y e a r s of age, 
w h i l e working as a w e l d e r f o r the employer. Dr. K i e s t , o r t h o p e d i c 
surgeon, became h i s t r e a t i n g d o c t o r a t t h a t time and f e l t t h a t 
c l a i m a n t h e r n i a t e d a d i s c i n v o l v i n g t h e L4-5 l e v e l on t h e l e f t 
s i d e of t h e low back. However, a l l o b j e c t i v e t e s t s were normal. 
C l a i m a n t was t r e a t e d c o n s e r v a t i v e l y and e v e n t u a l l y e n t e r e d a 
program of v o c a t i o n a l r e h a b i l i t a t i o n . 

C l a i m a n t r e c e i v e d a D e t e r m i n a t i o n Order i n June 1979 w h i c h 
awarded him 10% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y 
b e n e f i t s . H i s c a s e was reopened l a t e r i n 1979. A myelogram was 
performed and found t o be normal. A second D e t e r m i n a t i o n Order 
was i s s u e d i n March 1980 which awarded no a d d i t i o n a l permanent 
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d i s a b i l i t y b e n e f i t s . However, by O p i n i o n and Order of J u l y 1980 
c l a i m a n t was awarded an a d d i t i o n a l 25% u n s c h e d u l e d permanent 
d i s a b i l i t y b e n e f i t s f o r a t o t a l of 35%. That was t h e l a s t 
a rrangement of compensation. At t h e time o f t h a t award, c l a i m a n t 
r e l a t e d t h a t , b e c a u s e of h i s back problems, he c o u l d not s i t f o r 
more t h a n an hour or two, had s h a r p p a i n s i f he e x e r c i s e d , had t o 
l i e down i n h i s c l a s s r o o m f o r r e l i e f , d i d h i s homework l y i n g down, 
had t o q u i t p l a y i n g b a s e b a l l , r u n n i n g , water s k i i n g and t e n n i s and 
had t o l i m i t h i s swimming e x e r c i s e s . Dr. Van O s d e l , of t h e 
C a l l a h a n C e n t e r , imposed l i m i t a t i o n s on c l a i m a n t t h a t l i m i t e d him 
t o not l i f t i n g o v e r 50 pounds on a one time b a s i s , not l i f t i n g 
o v e r 25 pounds r e p e t i t i v e l y and a v o i d i n g r e p e t i t i v e c r a w l i n g , 
t w i s t i n g , s t o o p i n g , p u s h i n g or p u l l i n g . Dr. K i e s t a l s o r e s t r i c t e d 
c l a i m a n t from r e p e t i t i v e bending, l i f t i n g or t w i s t i n g . 

C l a i m a n t r e t u r n e d t o s e e Dr. K i e s t i n March 1982 c o m p l a i n i n g 
about i n c r e a s e d back p a i n . Dr. K i e s t p r e s c r i b e d a g r a v i t y 
t r a c t i o n d e v i c e but d i d not r e q u e s t r e o p e n i n g o f t h e c l a i m . 
C l a i m a n t n e x t saw Dr. K i e s t on J u l y 27, 1982 w i t h c o m p l a i n t s o f 
back and l e f t l e g p a i n a t which time Dr. K i e s t r e q u e s t e d r e o p e n i n g 
f o r a s h o r t p e r i o d o f time i n o r d e r t h a t a CT s c a n c o u l d be 
p erformed. The August 2, 1982 CT s c a n of the lower back r e v e a l e d 
a s l i g h t a s s y m e t r y a t L4-5 on the r i g h t and a s l i g h t a s s y m e t r y a t 
L5-S1 on t h e l e f t . T h e r e was s l i g h t p o s t e r i o r d i s p l a c e m e n t of the 
n e r v e r o o t a t the L4-5 l e v e l but no d i s p l a c e m e n t a t t h e L5-S1 
l e v e l . Dr. K i e s t d i d not recommend f u r t h e r t r e a t m e n t a s 
c l a i m a n t ' s c o n d i t i o n seemed t o be i m p r o v i n g . However, by 
September c l a i m a n t r e p o r t e d i n c r e a s e d back p a i n w i t h r a d i a t i o n 
i n t o h i s l e g s and Dr. K i e s t f e l t c l a i m a n t c o u l d not work and 
r e q u e s t e d a n o t h e r myelogram. 

The employer had c l a i m a n t s e e n by the O r t h o p a e d i c C o n s u l t a n t s 
on September 20, 1982. C l a i m a n t c omplained of c o n s t a n t low back 
p a i n made worse by bending, s i t t i n g more than 15 m i n u t e s , l i f t i n g 
more t h a n 15 pounds, coughing, t w i s t i n g , w a l k i n g or r i d i n g i n t h e 
c a r . C l a i m a n t d e s c r i b e d s h a r p s h o o t i n g p a i n s brought on by f a s t 
j e r k y movements and l i f t i n g . The O r t h o p a e d i c C o n s u l t a n t s p a n e l 
d i a g n o s e d c h r o n i c lumbar s t r a i n and f e l t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y and t h a t h i s c o n d i t i o n had not d e t e r i o r a t e d s i n c e June 
1980 ( t h e l a s t arrangement of c o m p e n s a t i o n ) . The O r t h o p a e d i c 
C o n s u l t a n t s noted t h a t a l t h o u g h c l a i m a n t c l a i m e d a m a t e r i a l 
w o r s e n i n g of h i s c o n d i t i o n s i n c e June 1980, t h i s was not borne out 
by t h e e x a m i n a t i o n . They noted t h e CT s c a n r e p o r t t h a t d i s c u s s e d 
c e r t a i n a b n o r m a l i t i e s ; however, t h e y noted t h a t the a b n o r m a l i t i e s 
were r e f e r r e d t o as b e i n g o n l y s l i g h t : "He h a s no c l i n i c a l [ s i c ] 
c o r r e l a t e s w i t h t h e s c a n a b n o r m a l i t y . There i s no e v i d e n c e by 
x - r a y of c o n t i n u i n g d e g e n e r a t i v e d i s c d i s e a s e . I n summary, I do 
not f e e l t h e 'abnormal' CT s c a n h a s a c l i n i c a l s i g n i f i c a n c e t o t h e 
p o i n t of w a r r a n t i n g a myelogram or s u r g e r y . " 

On October 1, 1982 the a g g r a v a t i o n c l a i m was d e n i e d . Dr. 
K i e s t i s c r i t i c a l of t he d e n i a l s t a t i n g t h a t he had been c a r i n g 
f o r c l a i m a n t f o r o v e r four y e a r s and had numerous o p p o r t u n i t i e s t o 
o p e r a t e on c l a i m a n t but had not b e c a u s e c l a i m a n t had a g r e a t d e a l 
o f p a t i e n c e and f o r e b e a r a n c e and was not " k n i f e happy": " T h i s man 
i s f i n a l l y g e t t i n g t o the p o i n t where he cannot f u n c t i o n and i s 
not o n l y r e q u e s t i n g , but p l e a d i n g f o r , s u r g i c a l t r e a t m e n t . " 

Meanwhile c l a i m a n t ' s a c t i v i t i e s were b e i n g o b s e r v e d by t h e 
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i n s u r e r . V i d e o t a p e s t a k e n on September 23 and 24, 1982 show 
c l a i m a n t working f o r f i v e h o u r s the f i r s t day and a g a i n f o r an 
hour t h e second day on h i s p i c k u p t r u c k u s i n g a h y d r a u l i c j a c k , 
k i c k i n g a t i r e w i t h both f e e t , u s i n g t o o l s s u c h a s wrenches and a 
hammer and p e r f o r m i n g many r e p e t i t i v e t a s k s such as bending, 
s q u a t t i n g , t w i s t i n g and l y i n g under t h e p i c k u p w i t h o u t s i g n s o f 
l i m i t a t i o n o r p a i n . C l e a r l y , t h e s e a c t i v i t i e s were not i n k e e p i n g 
w i t h c l a i m a n t ' s r e p o r t e d l i m i t a t i o n s to t h e O r t h o p a e d i c 
C o n s u l t a n t s or Dr. K i e s t . 

The employer had c l a i m a n t examined by Dr. P o s t on December 8, 
1982. Although Dr. P o s t found lumbar e x t e n s i o n o n l y t o 50% o f 
normal and f l e x i o n t o 70% of normal, he a l s o found t h a t s t r a i g h t 
l e g r a i s i n g was 80° on both s i d e s w i t h n e g a t i v e t e s t s f o r s c i a t i c 
i r r i t a b i l i t y . Bent l e g t e s t i n g was p o s s i b l e t o 130° on both 
s i d e s . There was no a s c e r t a i n a b l e weakness i n t h e l o w e r 
e x t r e m i t y . The p a t t e r n of h y p e r t h e s i a d i d not c o r r e s p o n d w i t h any 
s e n s o r y dermatome and r e p r e s e n t e d t o Dr. P o s t a " f u n c t i o n a l 
v a r i a n t . " Dr. P o s t d i d not f i n d the CT s c a n f i n d i n g s t o be 
s i g n i f i c a n t and f e l t t h a t " t h i s p a t i e n t r e a l l y does not s a t i s f y 
any of t h e c r i t e r i a f o r d i s c e x t r u s i o n . " Dr. Post s t a t e d t h a t 
c l a i m a n t may p o s s i b l y be e x h i b i t i n g some r e s t r i c t i o n o f forward 
motion as compared t o h i s c o n d i t i o n i n 1980, but he was not r e a l l y 
a b l e t o s a y t h a t t h a t r e p r e s e n t e d a m a t e r i a l w o r s e n i n g b e c a u s e 
t h e r e had o n l y been i n s i g n i f i c a n t c hanges. He noted t h a t c l a i m a n t 
b e l i e v e d t h a t h i s c o n d i t i o n was d i s t i n c t l y worse and, i t was Dr. 
P o s t ' s i m p r e s s i o n , t h a t c l a i m a n t was not " s e e k i n g any v a r i e t y of 
l e g a l r e g r e s s [ s i c ] but o n l y m e d i c a l h e l p , i f p o s s i b l e . " 

Next, Dr. Raaf, neurosurgeon, r e v i e w e d c l a i m a n t ' s m e d i c a l 
f i l e and c o n c l u d e d t h a t the CT s c a n r e l i e d on by Dr. K i e s t was 
i n c o n c l u s i v e a t b e s t . Dr. R a a f ' s c o n c l u s i o n was t h a t n e i t h e r 
c l a i m a n t ' s h i s t o r y nor e x a m i n a t i o n s i n d i c a t e d t h a t he had a 
h e r n i a t e d d i s c a s the c a u s e of t h e s e symptoms. He noted t h a t t h e 
December 1979 myelogram was normal and t h a t the CT s c a n done i n 
August 1982 was not c o n v i n c i n g t h a t an o p e r a b l e h e r n i a t e d d i s c was 
p r e s e n t . Dr. Raaf agreed w i t h the O r t h o p a e d i c C o n s u l t a n t s ' r e p o r t 
and was i n complete agreement w i t h t h e i r c o n c l u s i o n s . 

Subsequent t o Dr. R a a f ' s r e p o r t , the employer a g r e e d t o a l l o w 
c l a i m a n t t o a g a i n be t e s t e d by myelogram and t o pay time l o s s f o r 
the h o s p i t a l i z a t i o n a s s o c i a t e d w i t h i t . The myelogram was 
s c h e d u l e d s ubsequent t o the h e a r i n g and the r e s u l t s o f t h a t t e s t 
a r e not c o n t a i n e d i n t h i s r e c o r d . At h e a r i n g , c l a i m a n t t e s t i f i e d 
t h a t s i n c e August 1982 he had l i v e d l i k e a h e r m i t , r e m a i n i n g i n 
bed t o r e a d t h e paper, watch TV and do homework. He s a i d t h a t 
s i t t i n g f o r even 15 minutes would c a u s e h i s back t o h u r t . 
C l a i m a n t t e s t i f i e d t h a t , o t h e r than a t t e n d i n g P o r t l a n d Community 
C o l l e g e from August 1982 through J a n u a r y 1983, he r e a l l y was 
u n a b l e t o do any o t h e r a c t i v i t y e x c e p t g e t t i n g k i n d l i n g f o r the 
s t o v e . He s t a t e d t h a t j u s t t o bend over t o p i c k something up 
c a u s e d h i s back t o be out f o r a day or two. He d e n i e d k i c k i n g a t 
the w h eels o f h i s t r u c k or p e r f o r m i n g any major work on i t . He 
s t a t e d t h a t he had not done any t w i s t i n g o r t u r n i n g s i n c e August 
1982. As mentioned e a r l i e r , t h e s u r v e i l l a n c e f i l m s t a k e n i n 
September 1982 showed c l a i m a n t ' s t e s t i m o n y t o be f a l s e . 

A f t e r making a thorough r e v i e w of a l l the e v i d e n c e , the 
R e f e r e e d e t e r m i n e d t h a t the p o s i t i v e CT s c a n f i n d i n g i n August 
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1982, t o g e t h e r w i t h Dr. K i e s t ' s o p i n i o n a s t h e t r e a t i n g p h y s i c i a n , 
proved t h a t c l a i m a n t ' s c o n d i t i o n h a s worsened s i n c e June of 1980. 
A l t h o u g h t h e R e f e r e e was w e l l aware of c l a i m a n t ' s u n r e l i a b i l i t y i n 
r e p o r t i n g h i s back c o n d i t i o n and i t s l i m i t a t i o n s , he f e l t t h a t 
t h e r e was s u f f i c i e n t m e d i c a l e v i d e n c e t o prove t h e w o r s e n i n g 
w i t h o u t c l a i m a n t ' s t e s t i m o n y . 

A l though we r e c o g n i z e t h a t Dr. K i e s t was i n a s u p e r i o r 
p o s i t i o n t o judge whether c l a i m a n t ' s c o n d i t i o n had worsened, we 
a l s o note t h a t t h e b a s i s f o r h i s judgment i n l a r g e p a r t was t h a t 
of c l a i m a n t ' s r e p r e s e n t a t i o n s t o him r e g a r d i n g p a i n and 
l i m i t a t i o n s due t o h i s low back i n j u r y . I t does not appear from 
t h e p e r s u a s i v e m e d i c a l o p i n i o n t h a t t h e CT s c a n i s enough e v i d e n c e 
from an o b j e c t i v e s t a n d p o i n t t o prove t h a t c l a i m a n t had s u f f e r e d a 
w o r s e n i n g of h i s c o n d i t i o n s i n c e June 1980. C l a i m a n t h a s 
mentioned o t h e r minor o b j e c t i v e s i g n s of w o r s e n i n g s u c h a s a 
t h r e e - e i g h t h s o f an i n c h d i f f e r e n c e i n c i r c u m f e r e n c e between 
c l a i m a n t ' s r i g h t and l e f t l e g . No d o c t o r found t h e s e d i f f e r e n c e s 
s i g n i f i c a n t enough i n t h e m s e l v e s t o show t h a t c l a i m a n t had 
s u f f e r e d a w o r s e n i n g . 

F i n a l l y , g i v e n the f i l m e v i d e n c e showing c l a i m a n t ' s a b i l i t y 
t o p erform heavy work, i n c l u d i n g r e p e t i t i v e bending, t w i s t i n g , 
s t o o p i n g , e t c . , w i t h i n days o f h i s r e p o r t t o h i s t r e a t i n g d o c t o r , 
Dr. K i e s t , t h a t he was h u r t i n g so much t h a t he was u n a b l e t o go t o 
work and was a s k i n g f o r s u r g e r y , we a r e unable t o p l a c e a s much 
c o n f i d e n c e i n c l a i m a n t ' s h i s t o r y as does Dr. K i e s t . On t h a t 
b a s i s , and l a c k i n g more d e f i n i t e o b j e c t i v e m e d i c a l e v i d e n c e , we 
f i n d t h a t t h e employer's d e n i a l of October 1, 1982 s h o u l d be 
approved. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 18, 1983 i s r e v e r s e d . The 
employer's d e n i a l d a t e d October 1, 1982 i s r e i n s t a t e d and a f f i r m e d . 

SMITTY R. MARTINO, C l a i m a n t WCB 83-07594 
G a t t i & G a t t i , C l a i m a n t ' s A t t o r n e y s September 21, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 
Reviewed by Board Members L e w i s and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e P e t e r s o n ' s 
o r d e r which awarded c l a i m a n t 64° f o r 20% u n s c h e d u l e d d i s a b i l i t y 
f o r i n j u r y to the neck and upper back. SAIF contends t h a t 
c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t he s u f f e r s any permanent 
d i s a b i l i t y as a r e s u l t of t h i s i n d u s t r i a l i n j u r y . 

C l a i m a n t s u s t a i n e d t h i s i n j u r y t o h i s neck and back when, i n 
the c o u r s e of h i s employment as a p s y c h i a t r i c a i d e a t F a i r v i e w 
H o s p i t a l and T r a i n i n g C e n t e r , he was a s s i s t i n g a p a r a l y z e d 
r e s i d e n t out of a b a t h t u b , the r e s i d e n t began t o f a l l , and 
c l a i m a n t caught the r e s i d e n t i n o r d e r to break h i s f a l l . C l a i m a n t 
i m m e d i a t e l y e x p e r i e n c e d the o n s e t of p a i n i n h i s neck and s h o u l d e r 
b l a d e a r e a . C l a i m a n t had no p r i o r i n j u r i e s to h i s neck, s h o u l d e r 
or back. Dr. B o l i n , a c h i r o p r a c t i c p h y s i c i a n , d i a g n o s e d l o w e r 
c e r v i c a l , mid t h o r a c i c and l u m b o s a c r a l s t r a i n . Dr. B o l i n r e p o r t e d 
t h a t no impairment was e x p e c t e d t o r e s u l t . 

C l a i m a n t began t r e a t m e n t w i t h a d i f f e r e n t c h i r o p r a c t o r , Dr. 
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Grobman, who d i a g n o s e d c e r v i c a l s t r a i n w i t h r a d i a t i o n of p a i n and 
p a r e s t h e s i a down the l e f t arm. Dr. Grobman r e l e a s e d c l a i m a n t t o 
m o d i f i e d work i n e a r l y J a n u a r y of 1983, w i t h the r e s t r i c t i o n o f no 
r e p e a t e d l i f t i n g over 30 pounds. C l a i m a n t r e t u r n e d t o work as a 
m o n i t o r . 

Dr. Grobman r e f e r r e d c l a i m a n t f o r e x a m i n a t i o n t o Dr. Buza, a 
n e u r o s u r g e o n , who s t a t e d a d i a g n o s i s of c e r v i c a l s t r a i n . Dr. Buza 
b e l i e v e d t h a t c l a i m a n t s h o u l d c o n t i n u e t r e a t m e n t w i t h Dr. Grobman. 

C l a i m a n t worked i n the l a u n d r y room a t F a i r v i e w f o r a w h i l e , 
but t h i s work a p p a r e n t l y c a u s e d him p h y s i c a l d i s t r e s s . On 
F e b r u a r y 28, 1983 Dr. Grobman r e p o r t e d t h a t the l a u n d r y d u t y was 
too s t r e n u o u s f o r c l a i m a n t , and t h a t he s h o u l d r e t u r n to monitor 
d u t y . 

C l a i m a n t was reexamined by Dr. B o l i n on June 10, 1983, and i n 
a r e p o r t of t h a t e x a m i n a t i o n , Dr. B o l i n s t a t e d t h a t c l a i m a n t had 
responded w e l l to c h i r o p r a c t i c t r e a t m e n t w i t h a slow and g r a d u a l 
improvement. He found a v e r y minimal r e s i d u a l impairment i n the 
lower c e r v i c a l s p i n e r e q u i r i n g an o c c a s i o n a l p a l l i a t i v e t r e a t m e n t 
over the n e x t t h r e e t o four month p e r i o d . No f u n c t i o n a l o v e r l a y 
wci£ noi-eci. 

On J u l y 26, 1983 Dr. Grobman r e p o r t e d t h a t c l a i m a n t had 
l i m i t a t i o n s i n t h e for:.1. o± r e s t r i c t e d a b i l i t y t o engage i n heavy 
l i f t i n g and r e p e t i t i v e l i f t i n g above h i s s h o u l d e r s . He s t a t e d 
t h a t , a s a r e s u l t of t h e s e r e s t r i c t i o n s , c l a i m a n t had s u s t a i n e d a 
minimal p a r t i a l d i s a b i l i t y . He a l s o r e p o r t e d t h a t on June 14, 
1983, f o u r days a f t e r Dr. B o l i n ' s e x a m i n a t i o n , c l a i m a n t had 
s u s t a i n e d a n o t h e r i n j u r y t o t h e same a r e a , and t h a t t h i s r e c e n t 
i n c i d e n t had h i n d e r e d h i s r e c o v e r y and i n c r e a s e d t h e number o f 
t r e a t m e n t s needed. Dr. Grobman i n d i c a t e d t h a t t h i s r e c e n t e p i s o d e 
was not a "permanent s e t b a c k . " 

A D e t e r m i n a t i o n Order c l o s e d t h e c l a i m on August 4, 1983, 
awarding temporary d i s a b i l i t y and no permanent d i s a b i l i t y . 

C l a i m a n t t e s t i f i e d t h a t he c o n t i n u e s t o e x p e r i e n c e s t i f f n e s s 
i n h i s neck, o c c a s i o n a l h eadaches, numbness of h i s l e f t arm and 
some p a i n i n t h e s h o u l d e r b l a d e a r e a . S i n c e October of 1983, 
c l a i m a n t has been working a t F a i r v i e w , and h i s c u r r e n t j o b d u t i e s 
i n c l u d e washing, d r y i n g and s t o r i n g u n d e r c l o t h e s , as w e l l a s 
c h a r t i n g , c l e a n i n g bathrooms, sweeping and mopping. T h i s j o b 
i n v o l v e s v e r y l i t t l e heavy l i f t i n g , o t h e r t h a n l i f t i n g mop 
b u c k e t s . C l a i m a n t c o n s i d e r s h i s p r e s e n t employment a s "much 
l i g h t e r d u t y work" than h i s former j o b , which i n c l u d e d l i f t i n g 
a d u l t r e s i d e n t s on a d a i l y b a s i s . 

C l a i m a n t i s r e s t r i c t e d i n h i s a b i l i t y t o p e r f o r m p h y s i c a l 
a c t i v i t y o f which he was c a p a b l e p r i o r t o t h i s i n d u s t r i a l i n j u r y . 
S A I F a r g u e s t h a t i f c l a i m a n t has s u s t a i n e d any permanent 
impairment, i t r e s u l t s from the more r e c e n t June 19, 1983 i n c i d e n t 
(which a p p a r e n t l y h a s been a c c e p t e d by S A I F as a new i n j u r y ) 
r a t h e r than t h i s 1982 i n j u r y ; however, when Dr. B o l i n examined 
c l a i m a n t f o u r days b e f o r e t h i s i n c i d e n t , he found some r e s i d u a l 
impairment, a l t h o u g h i t was " v e r y m i n i m a l . " We c o n c l u d e t h a t 
c l a i m a n t i s e n t i t l e d t o an award f o r permanent p a r t i a l d i s a b i l i t y , 
but we f i n d t h a t the R e f e r e e ' s award was e x c e s s i v e . 

C l a i m a n t was 45 y e a r s of age a t the time of h e a r i n g . He has 
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a f o r m a l t e n t h grade e d u c a t i o n and r e c e i v e d a GED w h i l e i n t h e 
Army. He h a s worked f o r F a i r v i e w H o s p i t a l f o r s e v e n y e a r s , and he 
p r e v i o u s l y worked f o r B o i s e Cascade f o r 12 y e a r s a s an 
o ffbearman. Other than h i s c e r t i f i c a t i o n a s a p s y c h i a t r i c a i d e , 
c l a i m a n t h a s no o t h e r s p e c i a l t r a i n i n g or s k i l l s . 

I n view of t h e r e s t r i c t i o n s imposed by c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n , we c o n c l u d e t h a t h i s r e s i d u a l f u n c t i o n a l c a p a c i t y i s 
f o r work i n t h e medium c a t e g o r y . The e v i d e n c e of r e c o r d 
e s t a b l i s h e s t h a t c l a i m a n t ' s p r e - i n j u r y employment a s a p s y c h i a t r i c 
a i d e was heavy work. See OAR 436-65-605. 

I n c o n s i d e r a t i o n of a l l t h e s e f a c t o r s , and comparing t h i s 
c a s e t o o t h e r c a s e s i n v o l v i n g s i m i l a r l y s i t u a t e d i n j u r e d w o r k e r s , 
we f i n d t h a t an award of 32° f o r 10% u n s c h e d u l e d d i s a b i l i t y 
a p p r o p r i a t e l y compensates c l a i m a n t f o r the l o s s of e a r n i n g 
c a p a c i t y a t t r i b u t a b l e t o t h i s i n d u s t r i a l i n j u r y . We modify t h e 
R e f e r e e ' s o r d e r a c c o r d i n g l y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 27, 1984 i s m o d i f i e d . I n 
l i e u of t h e 64° f o r 20% u n s c h e d u l e d d i s a b i l i t y awarded by t h e 
R e f e r e e , c l a i m a n t i s awarded 32° f o r 10% u n s c h e d u l e d d i s a b i l i t y 
f o r i n j u r y t o h i s neck and upper back. 

EVERETT E. ROBINSON, C l a i m a n t WCB 82-08760 
Emmons, e t a l ., C l a i m a n t ' s A t t o r n e y s S eptember 21, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 
Reviewed by Board Members Barnes and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Q u i l l i n a n ' s o r d e r w h i c h : 
( 1 ) u p held t h e S A I F C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s a g g r a v a t i o n 
c l a i m ; and ( 2 ) u p h e l d the S A I F C o r p o r a t i o n ' s d e n i a l o f 
a u t h o r i z a t i o n f o r an a n k l e f u s i o n p r o c e d u r e recommended by 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n . The i s s u e s a r e whether c l a i m a n t 
h a s e s t a b l i s h e d a worsening of h i s c o n d i t i o n s i n c e t h e l a s t award 
of compensation, and whether the proposed a n k l e f u s i o n i s 
r e a s o n a b l e and n e c e s s a r y w i t h i n t h e meaning of ORS 656.245. As an 
a l t e r n a t i v e remedy, c l a i m a n t r e q u e s t s t h a t t h e Board remand t o t h e 
R e f e r e e f o r f u r t h e r e v i d e n c e t a k i n g . 

On t h e i s s u e of S A I F ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n 
c l a i m , we a f f i r m and adopt the r e l e v a n t p o r t i o n s o f t h e R e f e r e e ' s 
o r d e r . We remand t o the R e f e r e e f o r f u r t h e r p r o c e e d i n g s on t h e 
i s s u e o f t h e proposed a n k l e f u s i o n p r o c e d u r e . 

C l a i m a n t s u s t a i n e d t h i s i n d u s t r i a l i n j u r y i n December o f 
1978. W h i l e working a s a r a n c h hand, he f r a c t u r e d h i s r i g h t 
a n k l e . He s u s t a i n e d a s p i r a l f r a c t u r e of the d i s t a l f i b u l a . He 
i n i t i a l l y was t r e a t e d i n the emergency room, where a c a s t was 
a p p l i e d . He came under the c a r e of Dr. Poulson, who removed t h e 
c a s t a few days l a t e r and t r e a t e d him w i t h bandaging. R e d u c t i o n 
o f the f r a c t u r e was not n e c e s s a r y . Dr. Poulson r e l e a s e d c l a i m a n t 
t o r e t u r n t o work i n March 1979, and t h e c l a i m was t h e r e a f t e r 
c l o s e d w i t h an award f o r temporary t o t a l d i s a b i l i t y o n l y . 
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C l a i m a n t r e t u r n e d t o work, working f o r a t r a i l e r f a c t o r y . 
A f t e r s i x months c l a i m a n t was u n a b l e t o c o n t i n u e working b e c a u s e 
o f i n c r e a s i n g a n k l e symptoms. He came under t h e c a r e of Dr. 
P a l u s k a , who d i a g n o s e d an entrapment of t h e s u r a l n e r v e of t h e 
r i g h t a n k l e . C o n s e r v a t i v e measures, i n c l u d i n g c a s t i n g , were 
i n i t i a t e d w i t h no improvement. I n J a n u a r y 1980 Dr. P a l u s k a 
performed n e u r o l y s i s of the s u r a l n e r v e , the f i r s t i n a s e r i e s o f 
o p e r a t i v e p r o c e d u r e s . 

T h i s s u r g e r y may have a f f o r d e d some temporary r e l i e f ; 
however, as of the l a t t e r p o r t i o n o f March 1980, c l a i m a n t was 
c o m p l a i n i n g of p a i n w i t h w e i g h t b e a r i n g , which prompted Dr. P a l u s k a 
t o p e r f o r m an a n k l e a r t h r o g r a m . There was no e v i d e n c e o f any 
l o o s e body w i t h i n the a n k l e j o i n t , and the a r t i c u l a r s u r f a c e was 
n o r m a l . I n A p r i l 1980 Dr. P a l u s k a r e p o r t e d t h a t c l a i m a n t ' s range 
o f a n k l e motion was normal, and t h a t he d i d not a n t i c i p a t e any 
permanent problem because o f the i n j u r y "or t h i s s e r i e s o f e v e n t s 
which f o l l o w e d . " The c l a i m was a g a i n c l o s e d by a D e t e r m i n a t i o n 
Order awarding compensation f o r temporary t o t a l d i s a b i l i t y o n l y . 

I n August 1980 c l a i m a n t came under t h e c a r e o f Dr. Martens, 
who d i a g n o s e d a p o s s i b l e t a r s a l t u n n e l syndrome of t h e r i g h t a n k l e 
and r e f e r r e d c l a i m a n t f o r a n e u r o l o g i c c o n s u l t a t i o n w i t h Dr. 
Throop. Dr. Throop c o n f i r m e d the d i a g n o s i s and s t a t e d t h a t 
c l a i m a n t was i n need of d e c o m p r e s s i o n of the t a r s a l t u n n e l i n 
o r d e r t o a l l e v i a t e h i s c o m p l a i n t s o f numbness and r a d i a t i n g p a i n . 
Dr. Throop s t a t e d , however, t h a t t h i s p r o c e d u r e might not 
a l l e v i a t e c l a i m a n t ' s deeper p a i n and r e c u r r e n t e c c h y m o s i s . 

Dr. Martens r e q u e s t e d and r e c e i v e d a u t h o r i z a t i o n t o p e r f orm 
d e c o m p r e s s i o n o f the p o s t e r i o r t i b i a l n e r v e a t t h e r i g h t t a r s a l 
t u n n e l , which was a c c o m p l i s h e d i n November 1980. T h i s s u r g e r y 
r e p o r t e d l y a l l e v i a t e d symptoms on the m e d i a l a s p e c t of c l a i m a n t ' s 
a n k l e . Three months a f t e r s u r g e r y , however, c l a i m a n t was 
c o n t i n u i n g t o e x p e r i e n c e s w e l l i n g of the a n k l e , a b u r n i n g 
s e n s a t i o n i n the h e e l of h i s f o o t and d i s c o l o r a t i o n . Dr. Martens 
began t o s u s p e c t some nerve entrapment, a l t h o u g h he d i d not 
b e l i e v e c l a i m a n t would b e n e f i t from f u r t h e r e x p l o r a t i o n of t h e 
s u r a l n e r v e . He recommended an independent o r t h o p e d i c e v a l u a t i o n . 

C l a i m a n t then was examined by Dr. F r y i n May 1981, who s t a t e d 
h i s i m p r e s s i o n t h a t s u r g i c a l r e e x p l o r a t i o n was w a r r a n t e d i n view 
o f c l a i m a n t ' s c o n t i n u i n g symptomatology. Dr. Martens r e q u e s t e d 
a u t h o r i z a t i o n f o r e x p l o r a t i o n of the l a t e r a l m a l l e o l a r a r e a of t h e 
r i g h t a n k l e . N e u r o l y s i s of the s u r a l n e r v e was a g a i n performed i n 
December 1981. C l a i m a n t s u b s e q u e n t l y developed an i n f e c t i o n i n 
the i n c i s i o n , which r e s o l v e d w i t h t r e a t m e n t . T h i s s u r g e r y 
a p p a r e n t l y a l l e v i a t e d c l a i m a n t ' s symptoms on the o u t e r a s p e c t of 
h i s a n k l e f o r a s h o r t p e r i o d , but the symptoms e v e n t u a l l y r e t u r n e d . 

C l a i m a n t was r e l e a s e d f o r medium work i n l a t e J a n u a r y 1982. 
R e s t r i c t i o n s noted were prolonged s t a n d i n g , w a l k i n g , r u n n i n g , 
jumping or c l i m b i n g s t a i r s . H i s c l a i m was r e c l o s e d by 
D e t e r m i n a t i o n Order i n March 1982, which awarded temporary t o t a l 
d i s a b i l i t y and 13.5° s c h e d u l e d d i s a b i l i t y f o r a 10% l o s s of t h e 
r i g h t f o o t ( a n k l e ) . The permanent d i s a b i l i t y award was i n c r e a s e d 
by t h e p a r t i e s ' June 17, 1982 s t i p u l a t i o n , which g r a n t e d c l a i m a n t 
a t o t a l s c h e d u l e d award of 31% (41.85°). 

X - r a y s i n J u l y 1982 i n d i c a t e d t h a t t h e f r a c t u r e had h e a l e d 
and t h a t no o t h e r changes had o c c u r r e d . C l a i m a n t c o n t i n u e d t o 
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e x p e r i e n c e p a i n , however, and a TNS u n i t was t r i e d 
u n s u c c e s s f u l l y . A September 22, 1982 o f f i c e n ote e n t r y by Dr. 
Martens s t a t e s : 

" A l l c o n s e r v a t i v e measures have g i v e n no 
r e l i e f o f t he p a i n . I have d i s c u s s e d w i t h 
him t h e s e v e r i t y o f t h e p a i n . I have no 
way t o measure p a i n . I f the p a i n becomes 
too s e v e r e he may want t o c o n s i d e r an a n k l e 
f u s i o n , however b e f o r e t h i s i s c o n s i d e r e d , 
he s h o u l d have i m m o b i l i z a t i o n o f t h e r i g h t 
a n k l e i n a c a s t . " 

Dr. Martens a p p l i e d a p l a s t i c or f i b e r g l a s s s h o r t l e g c a s t i n l a t e 
O c tober o f 1982 i n o r d e r t o d e t e r m i n e whether i m m o b i l i z a t i o n would 
r e l i e v e t h e p a i n . 

A December 8, 1982 o f f i c e note e n t r y by Dr. Martens i n d i c a t e s 
t h a t , f o r the p r e c e d i n g s i x weeks w h i l e c l a i m a n t had worn t h e 
s h o r t l e g c a s t , h i s a n k l e was "the b e s t i t h a [ d ] e v e r been." 
C l a i m a n t d e c i d e d t o undergo a n k l e f u s i o n s u r g e r y . A s u b s e q u e n t 
o f f i c e note e n t r y i n d i c a t e s c l a i m a n t ' s i m p r e s s i o n t h a t the s h o r t 
l e g c a s t r e l i e v e d 90% of h i s a n k l e p a i n . Dr. Martens r e q u e s t e d 
a u t h o r i z a t i o n f o r the a n k l e f u s i o n p r o c e d u r e . 

S A I F r e f e r r e d c l a i m a n t ' s r e q u e s t f o r a u t h o r i z a t i o n t o Dr. 
Embick. A f t e r r e v i e w i n g c l a i m a n t ' s m e d i c a l r e c o r d s , Dr. Embick 
s t a t e d h i s d i s a g r e e m e n t w i t h the proposed f u s i o n . Dr. Embick 
noted t h a t t h e f r a c t u r e had h e a l e d w e l l ; t h a t , a l t h o u g h c l a i m a n t 
had e x p e r i e n c e d p a i n and d e c r e a s e d s e n s a t i o n a l o n g t h e l a t e r a l and 
m e d i a l a s p e c t s of the a n k l e j o i n t , he had no s p e c i f i c a n k l e j o i n t 
p a i n ; and t h a t t h r e e o p e r a t i o n s had been performed e s s e n t i a l l y 
w i t h no b e n e f i t . Dr. Embick found no e v i d e n c e of a r t h r i t i c 
changes, i n s t a b i l i t y or s e r i o u s motion l o s s t o w a r r a n t t h e 
proposed s u r g e r y . He recommended an independent m e d i c a l 
e x a m i n a t i o n by O r t h o p a e d i c C o n s u l t a n t s , and t h i s was o b t a i n e d i n 
J a n u a r y 1983. 

A f t e r examining c l a i m a n t , r e v i e w i n g h i s m e d i c a l h i s t o r y , and 
o b t a i n i n g new x - r a y s , the C o n s u l t a n t s s t a t e d s e v e r a l d i a g n o s e s , 
i n c l u d i n g c o n t i n u i n g r i g h t a n k l e p a i n brought on by m e c h a n i c a l 
i r r i t a t i o n . T h e i r r e p o r t s t a t e s i n p a r t : 

" A f t e r c a r e f u l e v a l u a t i o n of t h i s p a t i e n t 
and h i s x - r a y s , I would be r e l u c t a n t t o 
recommend a n k l e f u s i o n . I t h i n k t h a t t h e 
i n d i c a t i o n s h o u l d be s t r o n g e r . There 
s h o u l d be more e v i d e n c e of a s i g n i f i c a n t 
t r a u m a t i c a r t h r i t i s or j o i n t s u r f a c e 
damage. With t h e s e f i n d i n g s , t h e r e i s 
a l w a y s the p o s s i b i l i t y t h a t an a n k l e f u s i o n 
w i l l end up p r o d u c i n g reduced motion o f t h e 
a n k l e w i t h o u t r e l i e f of p a i n . Thus, i t 
would be u n f o r t u n a t e t o have t h i s man go 
through an e x t e n s i v e o p e r a t i v e p r o c e d u r e 
and l o n g - t e r m c a s t i n g and end up w i t h a s 
many symptoms a s he h a s now." 

The C o n s u l t a n t s noted t h a t c l a i m a n t seemed t o have an u n r e a l i s t i c 
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e x p e c t a t i o n c o n c e r n i n g the r e s u l t s of s u r g e r y . "Seemingly, [ h e ] 
i s of t he o p i n i o n t h a t s u r g e r y w i l l p r o v i d e 100% r e l i e f of p a i n . 
T h i s p r o b a b l y n e v e r o c c u r s w i t h an a n k l e f u s i o n ; a l t h o u g h f u s i o n s 
a r e c e r t a i n l y i n d i c a t e d i n c a s e s where the j o i n t s u r f a c e s a r e 
s e v e r e [ l y ] damaged." 

The C o n s u l t a n t s d i d not e n t i r e l y r u l e out t h e p r o s p e c t of an 
a n k l e f u s i o n . They were c l e a r l y of t he o p i n i o n , however, t h a t 
o t h e r p r o c e d u r e s and forms of c o n s e r v a t i v e t r e a t m e n t s h o u l d f i r s t 
be a t t e m p t e d . They recommended a molded, l e a t h e r a n k l e b r a c e , 
which t h e y f e l t would a f f o r d t h e same sup p o r t a s a c a s t and which 
c o u l d be removed a t n i g h t . Other d i a g n o s t i c p r o c e d u r e s , s u c h a s 
an a r t h r o g r a m , were recommended. I n a d d i t i o n , i n j e c t i o n o f t h e 
j o i n t w i t h l o c a l a n e s t h e t i c was s u g g e s t e d . 

Dr. Martens s u b s e q u e n t l y r e v i e w e d the O r t h o p a e d i c 
C o n s u l t a n t s ' r e p o r t and s t a t e d h i s agreement w i t h t h e i r comments 
and recommendations. I n f a c t , Dr. M c K i l l o p of the O r t h o p a e d i c 
C o n s u l t a n t s p a n e l had phoned Dr. Martens on the d a t e o f t h e i r 
e x a m i n a t i o n i n o r d e r t o d i s c u s s t h e i r recommendations. 

I n F e b r u a r y 1983 c l a i m a n t began a t r i a l w i t h a molded 
f i b e r g l a s s s h o r t l e g b r a c e . Dr. Martens' o f f i c e note e n t r y 
i n d i c a t e s t h a t the b r a c e d i d not s u p p o r t the a n k l e a s w e l l a s the 
c a s t had. 

On F e b r u a r y 15, 1983 Dr. Martens a d m i n i s t e r e d a c o r t i s o n e 
i n j e c t i o n , which gave r e l i e f f o r o n l y s i x or s e v e n h o u r s , a f t e r 
which c l a i m a n t e x p e r i e n c e d i n c r e a s e d p a i n and found i t n e c e s s a r y 
t o use c r u t c h e s f o r s e v e r a l d a y s . A March 2, 1983 o f f i c e note 
e n t r y by Dr. Martens i n d i c a t e s t h a t t h e molded s h o r t l e g b r a c e was 
not r e l i e v i n g c l a i m a n t ' s p a i n . There a p p a r e n t l y was a problem 
w i t h o b t a i n i n g a p r o p e r f i t . 

An a n k l e a r t h r o g r a m was performed on March 4, 1983. The 
r e s u l t s were n e g a t i v e . 

As of March 16, 1983, c l a i m a n t had stopped w e a r i n g t h e s h o r t 
l e g b r a c e b e c a u s e he c o u l d not g e t a c o m f o r t a b l e f i t . He was 
f i t t e d w i t h a c a n v a s a n k l e s p l i n t . An A p r i l 27, 1983 o f f i c e n ote 
e n t r y by Dr. Martens i n d i c a t e s t h a t t h e c a n v a s a n k l e s p l i n t d i d 
not a f f o r d a s much r e l i e f o f t h e a n k l e p a i n a s the s h o r t l e g 
b r a c e , and t h a t c l a i m a n t would p r e f e r a s h o r t l e g c a s t . Dr. 
Martens e x p l a i n e d t h a t he d i d not recommend a c a s t a s a p r o l o n g e d 
t r e a t m e n t method. 

The most r e c e n t i n f o r m a t i o n from Dr. Martens i s a May 25, 
1983 o f f i c e note e n t r y i n d i c a t i n g t h a t c l a i m a n t ' s e x a m i n a t i o n was 
e s s e n t i a l l y unchanged. C l a i m a n t was r e q u e s t i n g p a i n m e d i c a t i o n , 
which Dr. Martens r e f u s e d t o p r e s c r i b e . He i n d i c a t e d t h a t 
c l a i m a n t s h o u l d t a k e n o t h i n g more than a s p i r i n or T y l e n o l . 

At the h e a r i n g on June 14, 1983, c l a i m a n t and h i s w i f e 
d e s c r i b e d c l a i m a n t ' s c o n t i n u i n g p a i n problem, i n c l u d i n g the f a c t 
t h a t c l a i m a n t ' s a n k l e would p e r i o d i c a l l y g i v e way, c a u s i n g him t o 
f a l l . 

On March 16, 1983 Dr. Martens had r e p o r t e d t o S A I F a s f o l l o w s 

" I have n o t h i n g f u r t h e r t o o f f e r Mr. 
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Robinson a t t h i s time o t h e r than a n k l e 
f u s i o n . He s t a t e s he had had the most 
r e l i e f o f h i s r i g h t a n k l e p a i n when a s h o r t 
l e g w a l k i n g c a s t was a p p l i e d . T h e r e f o r e , I 
s u g g e s t he have an independent o r t h o p e d i c 
e v a l u a t i o n r e g a r d i n g f u r t h e r t r e a t m e n t . " 

T h i s i s a d i f f i c u l t c a s e . On the one hand, t h e r e i s t h e 
d i s t i n c t p o s s i b i l i t y t h a t i f t h e a n k l e f u s i o n i s performed, 
c l a i m a n t w i l l c o n t i n u e t o e x p e r i e n c e a s i g n i f i c a n t p a i n problem 
n o t w i t h s t a n d i n g s u r g e r y . Although r e l i e f o f c l a i m a n t ' s p a i n i s 
s p e c u l a t i v e , i t i s a c e r t a i n t y t h a t a f u s i o n w i l l r e s u l t i n a 
s i g n i f i c a n t l o s s of motion, and c o n s e q u e n t l y f u n c t i o n , o f t h e 
a n k l e j o i n t . N e i t h e r Dr. Embick nor the O r t h o p a e d i c C o n s u l t a n t s 
seemed p a r t i c u l a r l y c o n v i n c e d t h a t , j u s t b e c a u s e t h e s h o r t l e g 
w a l k i n g c a s t a f f o r d e d c l a i m a n t s i g n i f i c a n t r e l i e f o f h i s symptoms, 
an a n k l e f u s i o n would produce the same r e s u l t . These p h y s i c i a n s 
appear t o be o f the o p i n i o n t h a t o b j e c t i v e f i n d i n g s , such a s 
advanced a r t h r i t i c changes i n t h e j o i n t , or s i g n i f i c a n t j o i n t 
s u r f a c e damage, s h o u l d be p r e s e n t i n o r d e r t o w a r r a n t t h i s 
p r oposed s u r g e r y . 

On t h e o t h e r hand, O r t h o p a e d i c C o n s u l t a n t s h a s not e n t i r e l y 
r u l e d out the p r o s p e c t of a f u s i o n , and t h e y a r e c l e a r l y o f t h e 
o p i n i o n t h a t a d d i t i o n a l c o n s e r v a t i v e measures s h o u l d be a t t e m p t e d 
b e f o r e the q u e s t i o n i s f i n a l l y d e t e r m i n e d . Indeed, the d i a g n o s t i c 
p r o c e d u r e s and c o n s e r v a t i v e measures recommended by t h e 
C o n s u l t a n t s were implemented by Dr. Martens, a l l a p p a r e n t l y t o no 
a v a i l . 

Dr. Martens i s c l a i m a n t ' s t r e a t i n g p h y s i c i a n , and h i s o p i n i o n 
c o n c e r n i n g t h e p r o p r i e t y of a p a r t i c u l a r t r e a t m e n t m o d a l i t y i s 
e n t i t l e d t o c o n s i d e r a b l e w e i g h t . E a r l Freeman, 34 Van N a t t a 1284 
( 1 9 8 2 ) , a f f ' d w i t h o u t o p i n i o n , 63 Or App 529 ( 1 9 8 3 ) ; L u c i n e 
S c h a f f e r , 33 Van N a t t a 511 (1981) ("On q u e s t i o n s of t h e need f o r 
m e d i c a l t r e a t m e n t , t h e Board w i l l a l w a y s d e f e r t o the t r e a t i n g 
d o c t o r a b s e n t some c o m p e l l i n g r e a s o n not t o do s o . " ) T h e r e i s 
"some c o m p e l l i n g r e a s o n " not t o d e f e r t o Dr. Martens' 
recommendations i n t h i s c a s e , when one c o n s i d e r s the r e l a t i v e l y 
u n c e r t a i n b e n e f i t t o be g a i n e d from s u r g e r y , weighed a g a i n s t t h e 
v e r y p r e d i c t a b l e , u n d e s i r a b l e e f f e c t t h a t s u r g e r y w i l l produce --
an a n k y l o s e d a n k l e j o i n t . 

I n our mind, t h e most a p p r o p r i a t e d i s p o s i t i o n of t h i s c a s e i s 
t o remand t o the R e f e r e e f o r r e c o n s i d e r a t i o n i n l i g h t o f t h e 
a d d i t i o n a l m e d i c a l o p i n i o n s u b m i t t e d by c l a i m a n t i n s u p p o r t of h i s 
r e q u e s t f o r remand, as w e l l as o t h e r e v i d e n c e b e a r i n g on t h e i s s u e 
of t he r e a s o n a b l e n e s s and n e c e s s i t y of the proposed a n k l e f u s i o n . 
We r e a c h t h i s c o n c l u s i o n f o r the f o l l o w i n g r e a s o n . 

S A I F ' s d e n i a l i s not p r e m i s e d on t h e t h e o r y t h a t the proposed 
s u r g e r y w i l l n e ver be a r e a s o n a b l e and n e c e s s a r y form o f m e d i c a l 
t r e a t m e n t . The R e f e r e e ' s o r d e r , and our p o s s i b l e Order on Review 
a f f i r m i n g , would not have t h e e f f e c t of f o r e v e r b a r r i n g c l a i m a n t 
from o b t a i n i n g t h i s form o f t r e a t m e n t . See g e n e r a l l y P a t r i c i a M. 
Dees, 35 Van N a t t a 120, 124 ( 1 9 8 3 ) . T h i s r e c o r d e s t a b l i s h e s t h a t , 
a l t h o u g h the proposed f u s i o n may not now be r e a s o n a b l e and 
n e c e s s a r y , i t i s e n t i r e l y p o s s i b l e t h a t i f c l a i m a n t ' s p a i n 
syndrome c o n t i n u e s unabated, and f u r t h e r c o n s e r v a t i v e measures 
f a i l , t h e t i d e of m e d i c a l o p i n i o n may t u r n i n f a v o r of t h e 
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r e a s o n a b l e n e s s and n e c e s s i t y o f t h i s a n k l e f u s i o n . As of t h e d a t e 
o f t h i s o r d e r , more than a y e a r h a s p a s s e d s i n c e t h e p a r t i e s were 
b e f o r e the R e f e r e e . I n the i n t e r i m , c l a i m a n t has been examined 
and e v a l u a t e d by a n o t h e r p h y s i c i a n , Dr. Neumann, who h a s 
c o n s i d e r e d v a r i o u s t r e a t m e n t p o s s i b i l i t i e s , i n c l u d i n g p a i n c e n t e r 
t r e a t m e n t and a n k l e f u s i o n f o r r e l i e f of c l a i m a n t ' s p a i n . L i k e 
Dr. Martens, t h i s p h y s i c i a n i s f a v o r a b l y i n c l i n e d toward s u r g i c a l 
f u s i o n . 

I t may be a p p r o p r i a t e on remand f o r t h e R e f e r e e t o o b t a i n a 
c u r r e n t e v a l u a t i o n by the O r t h o p a e d i c C o n s u l t a n t s , s e e OAR 
4 3 8 - 0 7 - 0 0 5 ( 7 ) , f o r c o n s i d e r a t i o n i n l i g h t o f c i r c u m s t a n c e s t h a t 
may have dev e l o p e d i n the i n t e r i m r e l a t i v e t o any ongoing e f f o r t s 
t o e f f e c t i v e l y a l l e v i a t e c l a i m a n t ' s p a i n syndrome by c o n s e r v a t i v e 
forms of t r e a t m e n t . T h i s i s not t o be c o n s t r u e d as an o r d e r 
d i r e c t i n g t h a t any such e v i d e n c e be m a r s h a l l e d ; i t i s m e r e l y 
s u g g e s t e d a s a p o s s i b i l i t y f o r d e v e l o p i n g a more s a t i s f a c t o r y 
r e c o r d on the d i f f i c u l t i s s u e of t h e r e a s o n a b l e n e s s and n e c e s s i t y 
of t h i s proposed s u r g e r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 29, 1983 i s a f f i r m e d i n p a r t , 
v a c a t e d i n p a r t , and remanded. That p o r t i o n of t h e o r d e r which 
up h e l d the S A I F C o r p o r a t i o n ' s d e n i a l of t h e proposed s u r g e r y f o r 
a n k l e f u s i o n i s v a c a t e d and remanded f o r f u r t h e r e v i d e n c e t a k i n g 
and r e c o n s i d e r a t i o n i n a c c o r d a n c e w i t h t h i s o r d e r . The remainder 
of t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 

DELPHIA D. SHORE, C l a i m a n t WCB 83-06357 & 83-02286 
B u r t , e t a l . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 21, 1984 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 
Reviewed by Board Members Barnes and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
R e f e r e e S e i f e r t ' s o r d e r which s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s 
o c c u p a t i o n a l d i s e a s e c l a i m f o r b i l a t e r a l c a r p a l t u n n e l syndrome. 
On r e v i e w , S A I F contends c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n was not 
worsened as a r e s u l t of h e r exposure w h i l e working f o r S A I F ' s 
i n s u r e d and, t h e r e f o r e , Argonaut I n s u r a n c e Company, t h e i n s u r e r 
f o r c l a i m a n t ' s former employer, remains r e s p o n s i b l e on an 
a g g r a v a t i o n t h e o r y . We a g r e e and r e v e r s e . 

C l a i m a n t i s a 53 y e a r o l d j a n i t o r . I n J a n u a r y 1980 she f i l e d 
a c l a i m f o r b i l a t e r a l c a r p a l t u n n e l syndrome w i t h Argonaut's 
i n s u r e d . At t h a t time, she had worked f o r Argonaut's i n s u r e d f o r 
a p p r o x i m a t e l y 2 1/2 y e a r s . Argonaut a c c e p t e d the c l a i m . 
F o l l o w i n g d ecompression s u r g e r y of both w r i s t s , she was r e l e a s e d 
f o r work i n August 1980. 

C l a i m a n t resumed working i n December 1980 when she s e c u r e d 
employment w i t h S A I F ' s i n s u r e d as a j a n i t o r . Her d u t i e s were 
s i m i l a r t o t h o s e performed d u r i n g h e r p r e v i o u s employment. 
C l a i m a n t sought no m e d i c a l a t t e n t i o n from September 1980 u n t i l 
A p r i l 1981. 

C l a i m a n t t e s t i f i e d t h a t t h e s u r g e r i e s d i d not c o m p l e t e l y 
r e l i e v e h e r w r i s t p a i n and t i n g l i n g . September 1980 c h a r t n o t e s 
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from h e r surgeon, Dr. E l l i s o n , s u p p o r t c l a i m a n t ' s t e s t i m o n y t h a t 
h e r symptoms c o n t i n u e d a f t e r t h e s u r g e r y . She f u r t h e r t e s t i f i e d 
t h a t h e r hands weakened d u r i n g h e r employment w i t h S A I F ' s i n s u r e d 
and t h a t h e r c o n d i t i o n g r a d u a l l y worsened. 

Three examining p h y s i c i a n s have o f f e r e d t h e i r o p i n i o n s 
c o n c e r n i n g r e s p o n s i b i l i t y f o r c l a i m a n t ' s c o n d i t i o n . Dr. F e r g u s o n , 
c l a i m a n t ' s f a m i l y d o c t o r , opined t h a t i t was d i f f i c u l t t o d e c i d e 
which work exp o s u r e caused the most s i g n i f i c a n t i n j u r y , but e i t h e r 
o r both c o n t r i b u t e d s u b s t a n t i a l l y . Dr. B o u r d e t t e , n e u r o l o g i s t , 
was o f t h e o p i n i o n t h a t c l a i m a n t ' s subsequent employment c o u l d 
have c a u s e d or m a t e r i a l l y worsened h e r symptoms s i n c e she was 
p e r f o r m i n g work s i m i l a r t o t h a t which she was p e r f o r m i n g a t t h e 
time o f h e r i n i t i a l o n s e t of symptoms. Dr. Rosenbaum, 
n e u r o l o g i s t , o p i n e d t h a t t h e m a j o r i t y of c l a i m a n t ' s symptoms were 
the r e s u l t of h e r o r i g i n a l i n j u r y and subsequent s u r g e r y , but t h a t 
h e r l a t t e r employment must have p l a y e d a p a r t i n a c c e n t u a t i n g h e r 
symptoms. 

For S A I F , as i n s u r e r f o r the more r e c e n t employer, t o be 
r e s p o n s i b l e under the l a s t i n j u r i o u s e xposure r u l e , t h e e v i d e n c e 
must e s t a b l i s h t h a t c l a i m a n t ' s exposure d u r i n g h e r employment 
c o n t r i b u t e d t o the c o u r s e o f , a g g r a v a t e d , or e x a c e r b a t e d t h e 
u n d e r l y i n g d i s e a s e . B o i s e Cascade v. S t a r b u c k , 296 Or 238, 243 
( 1 9 8 4 ) ; B r a c k e v. B a z a ' r , 293 Or 239, 250 ( 1 9 8 2 ) . We a r e 
p e r s u a d e d t h a t t h e most t h a t can be s a i d i s t h a t c l a i m a n t ' s 
symptoms, r a t h e r than h e r u n d e r l y i n g c o n d i t i o n , were worsened 
d u r i n g h e r employment f o r S A I F ' s i n s u r e d . Under t h e s e 
c i r c u m s t a n c e s the l a s t i n j u r i o u s exposure r u l e does not a p p l y . 
S A I F v. Baer, 60 Or App 133 ( 1 9 8 2 ) ; B r a c k e v. B a z a ' r , s u p r a . 
C o n s e q u e n t l y , Argonaut remains r e s p o n s i b l e f o r c l a i m a n t ' s 
c o n d i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 19, 1983 i s r e v e r s e d . 
Argonaut I n s u r a n c e Company's d e n i a l d a t e d March 2, 1983 i s s e t 
a s i d e and the c l a i m i s remanded to Argonaut f o r payment o f 
c ompensation a s r e q u i r e d by law. The SAIF C o r p o r a t i o n ' s d e n i a l i s 
r e i n s t a t e d and a f f i r m e d . Argonaut s h a l l r e i m b u r s e S A I F f o r a l l 
c l a i m c o s t s t o d a t e . 

WILLIAM VAANDERING, C l a i m a n t 
B r i n k , e t a l . , C l a i m a n t ' s A t t o r n e y s 
Schwenn, e t a l . 
R o b e r t s , e t a l . 
L i n d s a y , e t a 1. 
S A I F Corp L e g a l 

D e f e n s e A t t o r n e y s 
D e f e n s e A t t o r n e y s 
D e f e n s e A t t o r n e y s 
D e f e n s e A t t o r n e y 

WCB 82-07420, 8 2 - 0 9 1 8 0 , 
82-09204 & 82-10649 

S e p t e m b e r 21, 1984 
O r d e r on Revi e w 

Reviewed by Board Members Barnes and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of t h a t p o r t i o n o f 
R e f e r e e Gemmell's o r d e r which s e t a s i d e i t s d e n i a l of c l a i m a n t ' s 
o c c u p a t i o n a l d i s e a s e c l a i m f o r t i n n i t u s . Western Employers 
(Western) c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n of t h e o r d e r which 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r 
h e a r i n g l o s s . On r e v i e w , the i s s u e s a r e t i m e l i n e s s and 
r e s p o n s i b i l i t y . 

The Board f i n d s t h e c l a i m was t i m e l y f i l e d a g a i n s t S A I F . 
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Even i f t h e c l a i m had not been t i m e l y f i l e d , S A I F h a s not 
d e m o nstrated any p r e j u d i c e . ORS 6 5 6 . 8 0 7 ( 5 ) ; ORS 6 5 6 . 2 6 5 ( 4 ) ( a ) . 

The Board a f f i r m s t h a t p o r t i o n of the R e f e r e e ' s o r d e r which 
found Western r e s p o n s i b l e f o r c l a i m a n t ' s h e a r i n g l o s s w i t h t h e 
f o l l o w i n g comment. Although we a g r e e Western i s t h e r e s p o n s i b l e 
p a r t y , we b e l i e v e the most l o g i c a l " t r i g g e r i n g e v e n t " f o r 
d e t e r m i n i n g the d a t e of d i s a b i l i t y i s t he d a t e c l a i m a n t f i r s t 
sought m e d i c a l t r e a t m e n t . Under t h i s a n a l y s i s , a s d i s c u s s e d 
below, Western remains the r e s p o n s i b l e i n s u r e r . 

We r e v e r s e t h a t p o r t i o n of the o r d e r which found S A I F 
r e s p o n s i b l e f o r c l a i m a n t ' s t i n n i t u s c o n d i t i o n . We f i n d Western t o 
be the r e s p o n s i b l e i n s u r e r f o r t h i s c o n d i t i o n a l s o . 

For a p p r o x i m a t e l y the l a s t 10 y e a r s c l a i m a n t , 54 y e a r s o l d a t 
h e a r i n g , h a s worked as a heavy equipment o p e r a t o r . He h a s been 
employed by v a r i o u s employers, any number of which c o u l d have been 
r e s p o n s i b l e f o r c l a i m a n t ' s h e a r i n g l o s s and t i n n i t u s . The 
e v i d e n c e p r e p o n d e r a t e s t h a t the o n s e t of c l a i m a n t ' s symptoms f o r 
both c o n d i t i o n s o c c u r r e d i n 1979, w h i l e he was working f o r 
P r o g r e s s Q u a r r i e s , Western's i n s u r e d . C l a i m a n t f i r s t sought 
m e d i c a l t r e a t m e n t i n J a n u a r y 1982, w h i l e unemployed. H i s most 
r e c e n t employer p r e v i o u s t o s e e k i n g m e d i c a l t r e a t m e n t was C o a s t 
Marine. C l a i m a n t has never l o s t time from work a s a r e s u l t of h i s 
c o n d i t i o n s . H i s l a s t employer was Todd B u i l d i n g Co., S A I F ' s 
i n s u r e d . He worked f o r Todd from a p p r o x i m a t e l y June t o J u l y 1982. 

C l a i m a n t t e s t i f i e d h i s t i n n i t u s worsened w h i l e he was working 
f o r Todd. Dr. Johnson, Phd., a u d i o l o g i s t , t e s t i f i e d t h a t lower 
l e v e l s of n o i s e can c a u s e a w o r s e n i n g of t i n n i t u s r a t h e r t h a n a 
h e a r i n g l o s s . Dr. Johnson a d m i t t e d t h e r e i s no o b j e c t i v e t e s t 
a v a i l a b l e t o d e t e r m i n e a w o r s e n i n g of t i n n i t u s . One must r e l y on 
s u b j e c t i v e t e s t i n g . Dr. Johnson found c l a i m a n t " v e r y r e l i a b l e " i n 
h i s r e s p o n s e s t o t e s t i n g . I n answer t o s e p a r a t e q u e s t i o n s , Dr. 
Johnson t e s t i f i e d t h a t c l a i m a n t ' s t i n n i t u s had s i g n i f i c a n t l y 
worsened, and had not worsened i n any way. 

C l a i m a n t worked f o r Todd f o r a p p r o x i m a t e l y one month. He 
wore e a r p r o t e c t i o n throughout t h i s t i m e . D e c i b e l r e a d i n g s t a k e n 
a t the Todd j o b s i t e i n d i c a t e d t h a t the n o i s e l e v e l s were w i t h i n 
a c c e p t a b l e n o n - i n j u r i o u s r a n g e s . Audiograms t a k e n i n May 1982 and 
subsequent t o the Todd employment d i d not i n d i c a t e a w o r s e n i n g i n 
c l a i m a n t ' s h e a r i n g . No m e d i c a l o p i n i o n i n d i c a t e s t h a t c l a i m a n t 
was d i s a b l e d from working. F u r t h e r m o r e , c l a i m a n t t e s t i f i e d t h a t 
he stopped working f o r Todd b e c a u s e he was l a i d o f f due t o a l a c k 
of work. Th e r e i s no e x p l a n a t i o n why c l a i m a n t h a s not r e t u r n e d t o 
work. 

The R e f e r e e a s s i g n e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s t i n n i t u s 
t o S A I F . The R e f e r e e found t h a t c l a i m a n t ' s c o n d i t i o n worsened as 
a r e s u l t o f h i s employment a t Todd and t h a t he became d i s a b l e d 
f o l l o w i n g h i s employment a t Todd. 

We a r e not persuaded t h a t c l a i m a n t ' s t i n n i t u s worsened a s a 
r e s u l t of h i s employment a t Todd. I n the absence o f o b j e c t i v e 
t e s t i n g , we a r e not c o n v i n c e d t h a t t h e worsening was a n y t h i n g more 
th a n the n a t u r a l p r o g r e s s i o n of h i s u n d e r l y i n g t i n n i t u s 
c o n d i t i o n . F u r t h e r , we a r e u n a b le t o f i n d c o n v i n c i n g e v i d e n c e 
t h a t c l a i m a n t was d i s a b l e d from work a t t h i s , or any, t i m e . 
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Where d i s a b i l i t y n e v e r r e s u l t s i n time l o s s , b ut m e d i c a l 
t r e a t m e n t i s sought, t h e most l o g i c a l " t r i g g e r i n g e v e n t " f o r the 
d a t e of d i s a b i l i t y i s t he d a t e the c l a i m a n t f i r s t sought t h a t 
m e d i c a l t r e a t m e n t . S A I F v. C a r e y , 63 Or App 68 ( 1 9 8 3 ) ; Adam J . 
G a b e l , 36 Van N a t t a 263 ( 1 9 8 4 ) . 

A l though c l a i m a n t f i r s t became aware of both h i s h e a r i n g l o s s 
and t i n n i t u s symptoms w h i l e working f o r P r o g r e s s Q u a r r i e s , he 
f i r s t sought m e d i c a l t r e a t m e n t w h i l e he was unemployed. H i s most 
r e c e n t employer p r e c e d i n g h i s f i r s t m e d i c a l t r e a t m e n t was C o a s t 
Marine. S i n c e c l a i m a n t worked f o r t h i s Oregon employer w h i l e 
l i v i n g on a j o b s i t e i n t he S t a t e of Washington, t h e R e f e r e e 
found, and we a g r e e , t h a t c l a i m a n t was not s u b j e c t t o Oregon 
Workers' Compensation Law d u r i n g t h i s employment. See L a n g s t o n v. 
K-Mart, 561 Or App 709 ( 1 9 8 2 ) . C o n s e q u e n t l y , P r o g r e s s Q u a r r i e s , 
Western's i n s u r e d , the n e x t " p o t e n t i a l l y c a u s a l employer a t t h e 
time d i s a b i l i t y o c c u r s , i s a s s i g n e d l i a b i l i t y f o r t he c u m u l a t i v e 
whole." B r a c k e v. B a z a ' r , 293 Or 239, 248 ( 1 9 8 2 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 26, 1983 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . That p o r t i o n which s e t a s i d e t h e S A I F 
C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m a s 
i t r e l a t e s t o t i n n i t u s i s r e v e r s e d . S A I F ' s d e n i a l d a t e d August 
27, 1982 i s r e i n s t a t e d and a f f i r m e d . Western E m p l o y e r s ' d e n i a l of 
c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m as i t r e l a t e s t o t i n n i t u s i s 
s e t a s i d e and remanded t o Western Employers f o r a c c e p t a n c e and t h e 
payment o f compensation as p r o v i d e d by law. The remainder o f the 
R e f e r e e ' s o r d e r i s a f f i r m e d . 

WALTER R. COWDREY, C l a i m a n t WCB 82-08220 & 82-05938 
Cash P e r r i n e , C l a i m a n t ' s A t t o r n e y September 24, 1984 
B r i a n Pocock, D e f e n s e A t t o r n e y O r d e r on Review 
M i n t u r n , e t a l . , D e f e n s e A t t o r n e y 
Reviewed by Board Members F e r r i s and B a r n e s . 

U n i t e d P a c i f i c Company r e q u e s t s r e v i e w of R e f e r e e H o w e l l ' s 
o r d e r which s e t a s i d e i t s d e n i a l of c l a i m a n t ' s new o c c u p a t i o n a l 
d i s e a s e c l a i m f o r h i s s h o u l d e r c o n d i t i o n and upheld t h e S A I F 
C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s a l t e r n a t i v e a g g r a v a t i o n c l a i m . 
We u n d e r s t a n d t h e o n l y v i a b l e i s s u e a t t h i s s t a g e t o be 
e m p l o y e r / i n s u r e r r e s p o n s i b i l i t y . 

By s t i p u l a t i o n approved August 7, 1981, c l a i m a n t was awarded 
25% s c h e d u l e d d i s a b i l i t y to h i s l e f t arm ( s h o u l d e r ) i n c o n n e c t i o n 
w i t h h i s employment a t Lake County F o r e s t P r o d u c t s , S A I F ' s 
i n s u r e d . I n May 1981 he began working w i t h ZX Ranch, U n i t e d 
P a c i f i c ' s i n s u r e d . Through l a t e summer 1981 c l a i m a n t ' s d u t i e s 
i n c l u d e d d r i v i n g t r u c k s and t r a c t o r s , o c c a s i o n a l l y l i f t i n g hay 
b a l e s weighing about 150 pounds each and b u i l d i n g and r e p a i r i n g 
f e n c e s . The f e n c e b u i l d i n g r e q u i r e d d i g g i n g f e n c e p o s t h o l e s by 
hand. From about October 1981 u n t i l March 1982 c l a i m a n t f e d 
l i v e s t o c k . T h i s a c t i v i t y r e q u i r e d c l a i m a n t t o l i f t b a l e s made 
h e a v i e r by snow and i c e . On A p r i l 28, 1982 c l a i m a n t ' s d o c t o r 
r e q u e s t e d t h a t the S A I F c l a i m be reopened. S A I F d e n i e d 
r e o p e n i n g . C l a i m a n t f i l e d a c l a i m w i t h ZX Ranch on May 1, 1982, 
n o t i n g back, h i p and s h o u l d e r problems. U n i t e d P a c i f i c d e n i e d the 
c l a i m w i t h r e g a r d t o c l a i m a n t ' s s h o u l d e r s . 
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The l a s t i n j u r i o u s e xposure r u l e i s a p p l i c a b l e h e r e . The 
Oregon Supreme C o u r t , i n B o i s e Cascade Corp. v. S t a r b u c k , 296 Or 
238, 244-45 ( 1 9 8 4 ) , e x p l a i n e d : 

"Once a worker p r o v e s t h a t t h e d i s a b i l i t y 
i s w o r k - r e l a t e d , he or she need not prove 
t h a t any one employment c a u s e d t h e 
d i s a b i l i t y . The r u l e a c c o m p l i s h e s t h a t and 
makes l i a b l e the l a s t employer whose 
c o n d i t i o n s of employment might have c a u s e d 
the d i s a b i l i t y . . . . 

" I n a p r o c e d u r a l c o n t e x t , i f a worker 
p r e s e n t s s u b s t a n t i a l e v i d e n c e of s u c c e s s i v e 
w o r k - r e l a t e d i n j u r i e s c a u s i n g d i s a b i l i t y , a 
prima f a c i e c a s e f o r r e c o v e r y from t h e l a s t 
employer i s made o u t . E i t h e r or any 
employer a g a i n s t whom a c l a i m i s made s t i l l 
can p r e s e n t e v i d e n c e t o prove t h a t t h e 
c a u s e of the worker's d i s a b i l i t y i s a n o t h e r 
employment or a ca u s e u n r e l a t e d t o t he 
employment. I n such a c a s e , t h e t r i e r o f 
f a c t d e c i d e s the c a s e on the b a s i s of t h e 
e v i d e n c e p r e s e n t e d . I f t h e t r i e r o f f a c t 
i s c o n v i n c e d t h a t the d i s a b i l i t y was ca u s e d 
by s u c c e s s i v e w o r k - r e l a t e d i n j u r i e s but i s 
unconvinced t h a t any one employment i s t h e 
more l i k e l y c a u s e of t he d i s a b i l i t y , t h e 
f i n d i n g i s f o r the worker and a g a i n s t t h e 
l a s t employer whose employment may have 
cause d the d i s a b i l i t y . " 

I n B i l l B. Dameron, 36 Van N a t t a 592, 597 ( 1 9 8 4 ) , we 
d i s c u s s e d the a p p l i c a t i o n of S t a r b u c k where, a s h e r e , t h e r e i s no 
i d e n t i f i a b l e i n j u r y d u r i n g t h e most r e c e n t employment. We s a i d : 

"Once i t i s determined t h a t the c o n d i t i o n 
i s o t h e r w i s e compensable . . . , the 
p r i m a r y i n q u i r y i s t h e c a u s a l r e l a t i o n s h i p 
between the work a c t i v i t y performed f o r the 
v a r i o u s employers i n v o l v e d and the 
c o n d i t i o n g i v i n g r i s e t o t h e c l a i m f o r 
compensation. The f a c t t h a t t h e r e may be 
no i n c i d e n t or e p i s o d e d u r i n g t h e most 
r e c e n t employment which can be i d e n t i f i e d 
as an ' i n j u r y ' i s of l e s s s i g n i f i c a n c e t h a n 
t h e p r e s e n c e or absence o f e v i d e n c e 
e s t a b l i s h i n g a m a t e r i a l l y c a u s a l c o n n e c t i o n 
between c l a i m a n t ' s most r e c e n t work 
a c t i v i t y and the c u r r e n t c l a i m f o r 
compensation. We u n d e r s t a n d S t a r b u c k t o 
r e q u i r e e v i d e n c e of an a c t u a l , m a t e r i a l 
c o n t r i b u t i o n t o c l a i m a n t ' s d i s a b l i n g 
c o n d i t i o n i n c a s e s which f a l l i n t o t h e same 
f a c t u a l c a t e g o r y , i n o r d e r t o r e l i e v e an 
employer p o t e n t i a l l y r e s p o n s i b l e f o r 
payment of compensation p u r s u a n t to ORS 
656.273 and ' s h i f t ' l i a b i l i t y f o r payment 
of t h e c l a i m t o a more r e c e n t employer or 
i n s u r e r . " -1299-



We have no doubt but t h a t c l a i m a n t ' s s h o u l d e r c o n d i t i o n i s 
work r e l a t e d . We f i n d s u b s t a n t i a l e v i d e n c e t h a t , w h i l e w o r k i n g a t 
ZX Ranch, c l a i m a n t was r e p e a t e d l y exposed t o c o n d i t i o n s c a p a b l e o f 
a g g r a v a t i n g or e x a c e r b a t i n g h i s u n d e r l y i n g s h o u l d e r c o n d i t i o n . 
Moreover, O r t h o p a e d i c C o n s u l t a n t s ' June 3, 1982 r e p o r t and Dr. 
R i n e h a r t ' s l e t t e r s of June 28, 1982 and December 10, 1982 p r o v i d e 
c l e a r e v i d e n c e t h a t c l a i m a n t ' s work a t ZX Ranch a c t u a l l y and 
m a t e r i a l l y c o n t r i b u t e d t o h i s d i s a b l i n g c o n d i t i o n . A c c o r d i n g l y , 
we a f f i r m . 

ORDER 

The R e f e r e e ' s o r d e r dated December 27, 1983 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $500 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by U n i t e d P a c i f i c I n s u r a n c e Company. S a i d a t t o r n e y ' s 
fe e i s t o be i n a d d i t i o n t o c l a i m a n t ' s compensation. 

MARJORIE HEARN, C l a i m a n t WCB 83-03607 
McNutt, e t a l . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 24, 1984 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on Revi e w 
Reviewed by Board Members Barnes and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e S e i f e r t ' s 
o r d e r which s e t a s i d e i t s d e n i a l of c l a i m a n t ' s o c c u p a t i o n a l 
d i s e a s e c l a i m f o r a hand/forearm c o n d i t i o n t h a t h a s not been 
s p e c i f i c a l l y d i a g n o s e d . S A I F contends t h a t the m e d i c a l e v i d e n c e 
p r e s e n t e d i s i n s u f f i c i e n t t o prove t h a t c l a i m a n t ' s work a c t i v i t i e s 
were the major c a u s e of h e r hand/forearm p a i n and numbness. We 
a g r e e w i t h S A I F and t h u s r e v e r s e . 

C l a i m a n t h a s worked f o r t h i s employer as a f i s h p a c k e r and 
c r a b s h a k e r o f f and on s i n c e 1980. She had symptoms o f p a i n and 
s w e l l i n g i n both hands on p r i o r j o b s , but t h e s e symptoms had not 
been p e r s i s t e n t . I n December 1982 she r e t u r n e d t o work s h a k i n g 
c r a b s . T h i s a c t i v i t y r e q u i r e d h e r t o s t r i k e t h e c r a c k e d c r a b 
s h e l l s a g a i n s t the s i d e of a pan i n o r d e r t o shake out t h e 
crabmeat. On or about J a n u a r y 17, 1983 c l a i m a n t ' s r i g h t hand and 
arm became s w o l l e n . On J a n u a r y 25, 1983 c l a i m a n t was examined by 
Dr. L i n d s a y , a g e n e r a l p r a c t i t i o n e r , who noted h e r c o m p l a i n t s of 
numbness a l o n g the u l n a r n e r v e d i s t r i b u t i o n of t h e r i g h t f o r e a r m . 
The d o c t o r found no s w e l l i n g o r r e d n e s s and o n l y minimal 
t e n d e r n e s s on the u l n a r s i d e of the r i g h t w r i s t . Dr. L i n d s a y 
d i a g n o s e d a r i g h t w r i s t s p r a i n w i t h p o s s i b l e u l n a r n e r v e p a l s y . 

Dr. L i n d s a y t r e a t e d c l a i m a n t by s p l i n t i n g h e r r i g h t w r i s t and 
t a k i n g h e r o f f work. A week l a t e r c l a i m a n t ' s numbness a l o n g the 
u l n a r d i s t r i b u t i o n of h e r r i g h t forearm was improved i n t h e s e n s e 
t h a t i t was no l o n g e r c o n s t a n t . She had v i r t u a l l y no p a i n but d i d 
c o m p l a i n of c o n s i d e r a b l e weakness i n h e r arm and hand. Dr. 
L i n d s a y r e f e r r e d c l a i m a n t t o Dr. Smith, an o r t h o p e d i s t , f o r 
e v a l u a t i o n . 

Dr. Smith's e x a m i n a t i o n of F e b r u a r y 8, 1983 r e v e a l e d o n l y 
m i l d t e n d e r n e s s a l o n g the v o l a r a s p e c t of the w r i s t w i t h v e r y 
s l i g h t l y l e s s s t r e n g t h i n the r i g h t hand a s compared t o t h e l e f t . 
Dr. Smith d i a g n o s e d a p a i n f u l r i g h t forearm and w r i s t of 
undetermined e t i o l o g y ; he recommended t h a t n e r v e c o n d u c t i o n 
s t u d i e s be performed t o t e s t f o r the p o s s i b i l i t y of e i t h e r a 
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median or u l n a r n e u r o p a t h y . Those s t u d i e s were l a t e r performed 
and were normal. 

Dr. Smith r e p o r t e d t o the i n s u r e r on F e b r u a r y 28, 1983 t h a t , 
s i n c e he c o u l d not i d e n t i f y any a b n o r m a l i t i e s i n c l a i m a n t ' s 
f o r e a r m or hand t o a c c o u n t f o r h e r symptoms, he c o u l d not comment 
on the r o l e which h e r employment might have p l a y e d i n t h e c a u s e o f 
h e r c o n d i t i o n . The o n l y known r e l a t i o n s h i p of h e r symptoms to h e r 
employment was from h e r r e p o r t e d h i s t o r y . 

On March 23, 1983 c l a i m a n t was examined by Dr. Mann, an 
a s s o c i a t e of Dr. S m i t h ' s . Dr. Mann's e x a m i n a t i o n r e v e a l e d o n l y 
some r e d n e s s over the d o r s a l a s p e c t of the m i d - r i g h t f o r e a r m and a 
m i l d l y a c c e n t u a t e d T i n e l s i g n i n the r i g h t elbow, a s compared t o 
t h e l e f t , r a d i a t i n g t o the s m a l l and r i n g f i n g e r s . Dr. Mann's 
i m p r e s s i o n was of r i g h t arm p a i n and numbness of u n c l e a r e t i o l o g y 
which seemed t o i n d i c a t e a n e r v e c o m p r e s s i o n problem, but t h a t 
t h e o r y was not borne out by the n e r v e c o n d u c t i o n t e s t s . Dr. Mann 
d e c i d e d t o t r e a t c l a i m a n t w i t h a n t i - i n f l a m m a t o r y m e d i c a t i o n f o r 
t h r e e weeks. 

By A p r i l 1, 1983 c l a i m a n t r e t u r n e d t o Dr. Mann c o m p l a i n i n g of 
p a i n i n h e r l e f t arm s i m i l a r t o what she had been e x p e r i e n c i n g f o r 
s e v e r a l months i n h e r r i g h t arm. However, we o n l y u n d e r s t a n d t h i s 
c l a i m and t h i s p r o c e e d i n g t o i n v o l v e c l a i m a n t ' s r i g h t arm problems. 

D r s . Smith, Mann and L i n d s a y have e x p r e s s e d o p i n i o n s . 
Responding t o a q u e s t i o n about the r e l a t i o n s h i p between c l a i m a n t ' s 
work and h e r r i g h t forearm c o n d i t i o n , Dr. Smith o p i n e d : 

" I do not know. H i s t o r y i s c o n s i s t e n t w i t h 
an i n d u s t r i a l i n j u r y , but p h y s i c a l 
e x a m i n a t i o n d i d not s u p p o r t t h i s and a l l 
t e s t s have been normal." 

Responding t o the same q u e s t i o n , Dr. Mann s t a t e d : 
" N e i t h e r Dr. Smith nor I were a b l e t o 
i d e n t i f y t h e s o u r c e of [ c l a i m a n t ' s ] 
problem. I f i n d no r e a s o n t o doubt 
[ c l a i m a n t ' s ] v e r s i o n of the development of 
h e r problem. T h e r e f o r e , on t h a t b a s i s and 
t h a t b a s i s a l o n e , I would have t o s a y t h a t 
t h e r e i s a c o r r e l a t i o n between h e r symptoms 
and h e r work as a c r a b s h a k e r . " 

Responding t o an i n t e r r o g a t o r y from c l a i m a n t ' s a t t o r n e y , Dr. 
L i n d s a y "checked t h e box" which r e a d s : "Yes, the r i g h t arm and 
hand m e d i c a l symptoms which b o t h e r c l a i m a n t were a s a r e s u l t o f 
h e r employ a t E u r e k a F i s h e r i e s , I n c . " 

Although the r e c o r d i s not e n t i r e l y c l e a r , i t a p p e a r s t h a t 
c l a i m a n t worked f o r t h i s employer s h a k i n g c r a b s f o r a t o t a l of 
four days p r i o r t o f i l i n g h e r c l a i m . She worked December 10, 11, 
27 and 30. There was a l a y o f f i n e a r l y J a n u a r y 1983 and c l a i m a n t 
was not working a t the time she f i r s t sought m e d i c a l t r e a t m e n t 
about t h e middle of t h a t month. C l a i m a n t t e s t i f i e d she was o f f 
work f o r a p p r o x i m a t e l y one month a f t e r f i l i n g h e r c l a i m , and t h a t 
she then went t o work p e r f o r m i n g a l i g h t e r job as f i s h p a c k e r . 
She performed t h i s f i s h p a c k i n g j o b f o r a p p r o x i m a t e l y two months. 
Her employment h i s t o r y a f t e r t h a t time i s not i n e v i d e n c e . 
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C l a i m a n t c o n t i n u e d t o have problems i n both h e r arms by t h e time 
o f h e a r i n g i n March 1984, w i t h c o m p l a i n t s of p a i n and s w e l l i n g 
w i t h s t r e n u o u s a c t i v i t y ; however, t o r e p e a t , we u n d e r s t a n d t h i s 
p r o c e e d i n g t o o n l y i n v o l v e the c o m p e n s a b i l i t y of c l a i m a n t ' s r i g h t 
arm problems. 

We f i n d t h a t the above m e d i c a l and c i r c u m s t a n t i a l e v i d e n c e i 
i n a d e q u a t e t o prove t h a t c l a i m a n t ' s l i m i t e d work a c t i v i t y w i t h 
t h i s employer was the major c a u s e of h e r unknown r i g h t f o r e a r m 
c o n d i t i o n . We t h i n k the t h r u s t of Dr. Smith's o p i n i o n i s t o t h e 
c o n t r a r y . We t h i n k t h a t Dr. Mann's a s s e s s m e n t of "a c o r r e l a t i o n " 
i s , a t l e a s t i n the c o n t e x t o f t h i s c a s e , c l e a r l y something much 
l e s s than major c a u s a t i o n . Dr. L i n d s a y ' s c o n c l u s o r y c o n t r i b u t i o n 
o f f e r e d w i t h o u t s u p p o r t i n g r e a s o n s or a n a l y s i s i n a c a s e t h a t 
l i t e r a l l y c r i e s out f o r s u p p o r t i n g r e a s o n s and a n a l y s i s , i s not 
h e l p f u l . Assuming f o r the s a k e of d i s c u s s i o n t h a t Dr. L i n d s a y ' s 
o p i n i o n s h o u l d be i n t e r p r e t e d a s an e x p r e s s i o n of major work 
c a u s a t i o n , we a r e unable t o f i n d h i s o p i n i o n more p e r s u a s i v e than 
t h a t of t h e two s p e c i a l i s t s , D r s . Smith and Mann. 

ORDER 

The R e f e r e e ' s o r d e r dated March 23, 1984 i s r e v e r s e d . The 
S A I F C o r p o r a t i o n ' s d e n i a l d a t e d A p r i l 12, 1983 i s r e i n s t a t e d and 
a f f i r m e d . 

DANNY D. KISHPAUGH, C l a i m a n t WCB 82-08701 & 82-08700 
Leo P r o b s t , C l a i m a n t ' s A t t o r n e y S e p t e m b e r 24, 1984 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Review 
Moscato & B y e r l y , D e f e n s e A t t o r n e y s 
Reviewed by Board Members Barnes and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e P f e r d n e r ' s o r d e r w h i c h 
s e t a s i d e D i v e r s i f i e d R i s k Management S e r v i c e s ' (DRMS) d e n i a l of 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s c u r r e n t low back c o n d i t i o n , u p h e l d 
Z u r i c h I n s u r a n c e ' s ( Z u r i c h ) d e n i a l of r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s c u r r e n t low back c o n d i t i o n and upheld a D e t e r m i n a t i o n 
O r d e r ' s award o f 48° f o r 15% u n s c h e d u l e d d i s a b i l i t y t o c l a i m a n t ' s 
low back. R e s p o n s i b i l i t y and e x t e n t of d i s a b i l i t y a r e t h e i s s u e s 
on r e v i e w . 

C l a i m a n t s t r a i n e d h i s low back on March 17, 1980 w h i l e 
l i f t i n g a c a r t o n of candy which weighed about t e n pounds. DRMS 
was the i n s u r e r on the r i s k . The c l a i m was a c c e p t e d and was 
c l o s e d w i t h no award f o r permanent d i s a b i l i t y . C l a i m a n t m i s s e d 
work due t o h i s back problems d u r i n g the l a t t e r p a r t of 1980. He 
was t r e a t e d on a r e g u l a r b a s i s by a c h i r o p r a c t o r from t h e time o f 
h i s 1980 i n j u r y u n t i l June 1982. He was a l s o t r e a t e d by Dr. 
M i l l e r . I n November 1981 Dr. M i l l e r o p i n e d t h a t c l a i m a n t s h o u l d 
not do any work o t h e r than d r i v e a f o r k l i f t b e c a u s e of h i s 
" r e c u r r e n t low back i n j u r i e s . " 

On June 9, 1982 c l a i m a n t was l i f t i n g a c a s e of orange j u i c e 
when he f e l t a snapping i n h i s low back. Z u r i c h was t h e n the 
i n s u r e r on the r i s k . He was diagnosed as h a v i n g a low back 
s t r a i n . The m e d i c a l r e p o r t s t a t e s t h a t h i s p a i n was 
" n o n r a d i a t i n g " . However, by June 17, 1982 a m e d i c a l r e p o r t from 
Dr. Gambee s t a t e s t h a t c l a i m a n t had r a d i a t i n g l e f t l e g p a i n . 
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The r e c o r d i n d i c a t e s t h a t c l a i m a n t had low back problems i n 
the e a r l y 1970's. At t h a t time he had some r a d i a t i n g l e g p a i n s . 
However, c l a i m a n t t e s t i f i e d t h a t t h e r a d i a t i n g p a i n s stopped and 
he had no f u r t h e r r a d i a t i n g l e g p a i n s u n t i l a f t e r t h e June 1980 
l i f t i n g i n c i d e n t . C l a i m a n t was examined by Dr. Schmidt a t Dr. 
Gambee's r e q u e s t on J u l y 15, 1982. Dr. Schmidt opined t h a t 
c l a i m a n t h a s a c h r o n i c l i g a m e n t o u s i n j u r y w i t h p o s s i b l e n e r v e r o o t 
i r r i t a t i o n c a u s i n g t h e l e g p a i n s . Dr. H e r b e r t , c l a i m a n t ' s 
c h i r o p r a c t o r , opined t h a t t h e June 1982 i n c i d e n t worsened o r 
a g g r a v a t e d c l a i m a n t ' s c o n d i t i o n . I n d e p o s i t i o n , Dr. H e r b e r t 
t e s t i f i e d : "Yes, t h i s i n c i d e n t d i d worsen and i t d i d a g g r a v a t e . 
But t h a t d o esn't mean t o me t h a t i t ' s a new i n j u r y . " 

Both i n s u r e r s d e n i e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
c o n d i t i o n . On October 25, 1982 an o r d e r was i s s u e d p u r s u a n t t o 
ORS 656.307 naming DRMS as the pa y i n g a g e n t . A D e t e r m i n a t i o n 
Order d a t e d June 29, 1983 g r a n t e d c l a i m a n t an award o f 48° f o r 15% 
un s c h e d u l e d d i s a b i l i t y . 

The R e f e r e e c o n c l u d e d t h a t t h e r e s p o n s i b l e i n s u r e r was DRMS 
be c a u s e he found t h a t c l a i m a n t ' s low back problems were m e r e l y a 
r e c u r r e n c e of h i s March 1980 i n j u r y . We d i s a g r e e . Although i t i s 
t r u e t h a t c l a i m a n t had c o n t i n u i n g symptoms from t h e time of h i s 
March 1980 i n j u r y , h i s symptoms changed s h o r t l y a f t e r t h e June 
1982 l i f t i n g i n c i d e n t . The r e c o r d r e v e a l s t h a t a f t e r 1973 
c l a i m a n t had no r a d i a t i n g l e g symptoms u n t i l s h o r t l y a f t e r t h e 
l i f t i n g i n c i d e n t i n June 1982. Fur t h e r m o r e , a l t h o u g h h i s o p i n i o n 
i s somewhat c o n f u s i n g , Dr. H e r b e r t seems t o s t a t e t h a t t h e June 
1982 i n c i d e n t a c t u a l l y c o n t r i b u t e d to c l a i m a n t ' s d i s a b i l i t y . 
A c t u a l c o n t r i b u t i o n t o the d i s a b i l i t y i s s u f f i c i e n t t o a s s i g n 
r e s p o n s i b i l i t y t o t h e new i n j u r y i n s u r e r i n r e s p o n s i b i l i t y c a s e s 
s u c h as t h i s . B o i s e Cascade v. S t a r b u c k , 296 Or 238 ( 1 9 8 4 ) . 
A c c o r d i n g l y , we f i n d t h a t c l a i m a n t ' s i n c i d e n t of June 1982 
c o n s t i t u t e d a new i n j u r y and t h a t Z u r i c h i s t h e r e s p o n s i b l e 
i n s u r e r . 

On t h e i s s u e of e x t e n t of d i s a b i l i t y t h e Board a f f i r m s t h e 
R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r dated October 5, 1983 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . That p o r t i o n of the R e f e r e e ' s o r d e r s e t t i n g 
a s i d e DRMS's d e n i a l and uph o l d i n g Z u r i c h ' s d e n i a l i s r e v e r s e d . 
Z u r i c h ' s d e n i a l i s s e t a s i d e and DRMS's d e n i a l i s r e i n s t a t e d . 
T h a t p o r t i o n of the R e f e r e e ' s o r d e r c o n c e r n i n g e x t e n t o f 
d i s a b i l i t y i s a f f i r m e d . ^ 

RODNEY R. LEECH, C l a i m a n t WCB 82-08312 
B l a c k , e t a l . , C l a i m a n t ' s A t t o r n e y s S eptember 24, 1984 
R o b e r t J o h n s o n , A t t o r n e y O r d e r on Review 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 
C a r l D a v i s , A s s t . A t t o r n e y G e n e r a l 
Reviewed by Board Members Barnes and F e r r i s . 

The p u t a t i v e noncomplying employer r e q u e s t s r e v i e w o f R e f e r e e 
Gemmell's o r d e r which found t h a t c l a i m a n t was a s u b j e c t employe o f 
the employer. The employer r a i s e s s e v e r a l i s s u e s on r e v i e w , b u t 
we r e a c h o n l y t h e q u e s t i o n of whether c l a i m a n t was not a s u b j e c t 
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worker b e c a u s e h i s employment was c a s u a l under ORS 6 5 6 . 0 2 7 ( 3 ) . 

C l a i m a n t ' s next-door n e i g h b o r , Ron G a f n e r , o p e r a t e s a 
b u s i n e s s known a s G a f n e r B u i l d i n g D e s i g n , which i s the a l l e g e d 
noncomplying employer. I n A p r i l 1982 Gafner c o n t r a c t e d w i t h 
Kenneth G i l b e r t s o n , t h e owner of a w e l d i n g b u s i n e s s , t o c o n s t r u c t 
an o u t b u i l d i n g f o r the w e l d i n g b u s i n e s s . G i l b e r t s o n a c t e d a s t h e 
g e n e r a l c o n t r a c t o r on the p r o j e c t , a r r a n g i n g s e p a r a t e l y f o r 
c o n c r e t e work, e l e c t r i c a l work and c a r p e n t r y t o be performed by 
G a f n e r . As p a r t of the c o n t r a c t , G a f n e r agreed t o f a b r i c a t e t h e 
f o u r w a l l s of the o u t b u i l d i n g and t o r a i s e them. 

Ron G a f n e r and c l a i m a n t had p r e v i o u s l y worked t o g e t h e r a s 
p a r t n e r s i n t h e c o n s t r u c t i o n b u s i n e s s . They had a l s o worked 
t o g e t h e r a s employes of o t h e r b u s i n e s s e s . At some p o i n t Ron 
G a f n e r and c l a i m a n t had d i s c u s s e d the p o s s i b i l i t y of c l a i m a n t 
doing e x t e n s i v e work on the G i l b e r t s o n p r o j e c t , but t h i n g s d i d not 
work out t h a t way. I n s t e a d , Ron G a f n e r o n l y a r r a n g e d t o have 
c l a i m a n t a s s i s t him on the day t h e four w a l l s were t o be r a i s e d . 
Although t h e r e i s some d i s p u t e over the amount c l a i m a n t was t o be 
p a i d , we f i n d t h a t c l a i m a n t would have been p a i d a t l e a s t $100 p e r 
day worked. 

The w a l l s were s c h e d u l e d t o be r a i s e d on A p r i l 5, 1982. T h a t 
morning, a t about 10:30, one w a l l had been framed and was r e a d y t o 
be r a i s e d . Ron G a f n e r , c l a i m a n t , G i l b e r t s o n and one o t h e r man 
u n s u c c e s s f u l l y attempted to r a i s e the w a l l u s i n g a f o r k l i f t . 
C l a i m a n t was i n j u r e d . 

ORS 656.027 p r o v i d e s t h a t a l l workers a r e s u b j e c t t o t h e 
w o r k e r s compensation law enumerated i n t h a t s t a t u t e . ORS 
6 5 6.027(3) s t a t e s t h a t one of the e x c e p t i o n s i s : "A worker whose 
employment i s c a s u a l . " ORS 656.027(3) d e f i n e s " c a s u a l " a s 
"employments where the work i n any 30-day p e r i o d , w i t h o u t r e g a r d 
t o t h e number of w orkers employed, i n v o l v e s a t o t a l l a b o r c o s t of 
l e s s t h a n $200." C l a i m a n t was G a f n e r ' s o n l y employe, so G a f n e r ' s 
" t o t a l l a b o r c o s t " i s n e c e s s a r i l y l i m i t e d t o the amount t h a t 
c l a i m a n t would have been p a i d . 

C l a i m a n t was h i r e d j u s t t o frame and r a i s e t h e four w a l l s . 
He t e s t i f i e d t h a t , i n h i s o p i n i o n , i t would have t a k e n two days t o 
complete t h a t t a s k . Ron G a f n e r t e s t i f i e d t h a t , i n h i s o p i n i o n , 
a l l f o u r w a l l s would have been r a i s e d i n one day. The R e f e r e e ' s 
o r d e r seems t o s u g g e s t t h a t she r e s o l v e d t h i s c o n f l i c t on 
c r e d i b i l i t y grounds, a c c e p t i n g c l a i m a n t ' s o p i n i o n b e c a u s e she 
found c l a i m a n t c r e d i b l e . 

I f t h a t was t h e R e f e r e e ' s i n t e n d e d a n a l y s i s , we do not a g r e e 
t h a t t h e q u e s t i o n of how long i t would have t a k e n t o r a i s e t h e 
w a l l s i s a q u e s t i o n of h i s t o r i c a l f a c t on which c r e d i b i l i t y i s 
d e t e r m i n a t i v e . R a t h e r , we t h i n k i t i s a q u e s t i o n o f the r e l a t i v e 
p e r s u a s i v e n e s s o f d i f f e r e n t o p i n i o n s or judgments. S t a t e d 
b l u n t l y , t h e i s s u e i s not who i s t e l l i n g the t r u t h ; t h e i s s u e i s 
which e s t i m a t e of the l e n g t h of time a g i v e n c o n s t r u c t i o n a c t i v i t y 
would t a k e i s more l i k e l y c o r r e c t . 

The c i r c u m s t a n t i a l e v i d e n c e s u p p o r t s Ron G a f n e r ' s e s t i m a t e . 
One w a l l was r e a d y t o be r a i s e d by 10:30 a.m. on a r e g u l a r work 
day, which s u g g e s t s t o us t h a t a l l f o u r w a l l s c o u l d have been 
f i n i s h e d i n one work day. However, we need not make t h a t 
f i n d i n g . We u n d e r s t a n d t h a t i t i s c l a i m a n t ' s burden t o p r o v e t h a t 
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he does not come w i t h i n t h e c a s u a l l a b o r e x c e p t i o n , i . e . , t o prove 
t h a t Ron G a r n e r ' s p a y r o l l would have been more tha n $200, i . e . , t o 
prove ( i n l i g h t of our p r i o r f i n d i n g s ) t h a t t h e s p e c i f i c 
c o n s t r u c t i o n t a s k c l a i m a n t was h i r e d t o p a r t i c i p a t e i n would have 
t a k e n two f u l l d a y s . The o n l y e v i d e n c e c o n c e r n i n g t h e l e n g t h o f 
time needed t o complete t h e work i s the c o n f l i c t i n g e s t i m a t e s of 
c l a i m a n t and Ron G a f n e r . I n o r d e r f o r c l a i m a n t t o s u s t a i n h i s 
burden, we would have t o a f f i r m a t i v e l y s a y t h a t we f i n d h i s 
e s t i m a t e more l i k e l y c o r r e c t . We a r e un a b l e to f i n d any 
c o m f o r t a b l e b a s i s i n the r e c o r d f o r p i c k i n g one p a r t y ' s o p i n i o n 
o v e r the o t h e r on t h i s u l t i m a t e i s s u e , o t h e r t h a n t h e l i m i t e d 
c i r c u m s t a n t i a l e v i d e n c e noted above, which i s a d v e r s e t o 
c l a i m a n t ' s p o s i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r dated October 11, 1983 i s r e v e r s e d . The 
Proposed and F i n a l Order i s s u e d on J u l y 29, 1982 i s r e v e r s e d . The 
a c c e p t a n c e of c l a i m a n t ' s c l a i m by t he SAIF C o r p o r a t i o n , a s 
p r o c e s s i n g agent f o r the p u t a t i v e noncomplying employer, i s 
r e v e r s e d . _ 

MARCIE J . MERRITT, C l a i m a n t WCB 83-06869 
G a r r y L . Kahn, C l a i m a n t ' s A t t o r n e y S eptember 24, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 

Reviewed by Board Members Barnes and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e F i n k ' s o r d e r 
which s e t a s i d e i t s d e n i a l of c l a i m a n t ' s i n d u s t r i a l i n j u r y c l a i m 
and which o r d e r e d i t t o pay c e r t a i n m e d i c a l e x p e n s e s . 

The Board a f f i r m s t h o s e p o r t i o n s of the R e f e r e e ' s o r d e r 
c o n c e r n i n g t h e c o m p e n s a b i l i t y of the c l a i m . 

On t h e i s s u e o f the c o n t e s t e d m e d i c a l e x p e n s e s , we f i n d t h a t 
t h e s e expenses a r e l i t i g a t i o n expenses r a t h e r t h a n r e a s o n a b l e and 
n e c e s s a r y m e d i c a l t r e a t m e n t which would be compensable under ORS 
656.245. L i t i g a t i o n expenses a r e not compensable. Joean C i s c o , 
34 Van N a t t a 1030 ( 1 9 8 2 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 26, 1984 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . That p o r t i o n of t he R e f e r e e ' s o r d e r 
r e q u i r i n g t h e S A I F C o r p o r a t i o n to pay c e r t a i n m e d i c a l expenses i s 
r e v e r s e d . The b a l a n c e o f the R e f e r e e ' s o r d e r i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $450 f o r s e r v i c e s on Board r e v i e w , 
to be p a i d by t h e SAIF C o r p o r a t i o n . 

STEPHEN B. COX, C l a i m a n t WCB 83-12229 
F r a n c e s c o n i & Ca s h , C l a i m a n t ' s A t t o r n e y s S eptember 25, 1984 
Meyers & T e r r a l l , D e f e n s e A t t o r n e y s O r d e r D e n y i n g Motion t o D i s m i s s 
C l a i m a n t has moved t o d i s m i s s the i n s u r e r ' s Request f o r Board 

Review on the ground t h a t i t was u n t i m e l y f i l e d . 

The R e f e r e e ' s o r d e r was i s s u e d J u l y 12, 1984. The 30th day 
a f t e r J u l y 12, 1984 i s August 11, 1984, a S a t u r d a y . The i n s u r e r ' s 
Request f o r Board Review was m a i l e d on Monday, August 13, 1984. 
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I n computing time p e r i o d s , i f t h e l a s t day f a l l s on a 
S a t u r d a y , Sunday or l e g a l h o l i d a y , the p e r i o d runs u n t i l t h e end of 
the next b u s i n e s s day. OAR 4 3 8 - 0 5 - 0 4 0 ( 4 ) ( c ) . C o n s e q u e n t l y , t h e 
i n s u r e r ' s r e q u e s t was t i m e l y f i l e d . 

A c c o r d i n g l y , c l a i m a n t ' s motion t o d i s m i s s i s d e n i e d . 

I T I S SO ORDERED. 

WILLIAM MARSHALL, C l a i m a n t WCB 83-01395 & 82-10740 
E v o h l Malagon, C l a i m a n t ' s A t t o r n e y S e p t e m b e r 25, 1984 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r ' o n R e v i e w 
V e l u r e & B r u c e , D e f e n s e A t t o r n e y s 
Reviewed by Board Members Barnes and L e w i s . 

M i s s i o n I n s u r a n c e Company r e q u e s t s r e v i e w of t h a t p o r t i o n o f 
R e f e r e e Seymour's o r d e r which s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s 
l a t e r a l e p i c o n d y l i t i s c o n d i t i o n . On r e v i e w , M i s s i o n c o n t e n d s 
c l a i m a n t ' s l a t e r a l e p i c o n d y l i t i s c o n d i t i o n i s not compensable and, 
i f t h e c o n d i t i o n i s compensable, EBI Companies i s t h e r e s p o n s i b l e 
p a r t y . We a g r e e t h a t the elbow c o n d i t i o n i s not compensable and 
r e v e r s e . 

C l a i m a n t i s a 32 y e a r o l d metal worker. On A p r i l 15, 1982, 
w h i l e w orking f o r M i s s i o n ' s i n s u r e d , c l a i m a n t was g u i d i n g a s t e e l 
p l a t e when one s i d e of the p l a t e s l i p p e d . The f o r c e o f the s l i p 
combined w i t h c l a i m a n t ' s p u s h i n g a c t i o n c a u s e d c l a i m a n t ' s body t o 
t w i s t . C l a i m a n t t e s t i f i e d he e x p e r i e n c e d p a i n i n h i s lower back 
and i n t h e o u t e r p a r t of h i s elbows. A co-worker t e s t i f i e d t h a t 
c l a i m a n t o n l y mentioned h u r t i n g h i s back, not h i s e l b ows. 
C l a i m a n t ' s s u p e r v i s o r was aware of the i n c i d e n t . 

B e l i e v i n g he had s u s t a i n e d a "muscle-type s t r a i n " , c l a i m a n t 
d i d not seek m e d i c a l a t t e n t i o n . C l a i m a n t c o n t i n u e d t o work u n t i l 
A p r i l 20, 1982, a t which time M i s s i o n ' s i n s u r e d went out o f 
b u s i n e s s . 

A l t h o u g h c l a i m a n t s t a r t e d t o i n v e s t i g a t e how t o i n i t i a t e a 
c l a i m i n June, he d i d not f i l e h i s c l a i m a g a i n s t M i s s i o n ' s i n s u r e d 
u n t i l September 1, 1982. Due t o the c l o s u r e o f t h e b u s i n e s s , 
c l a i m a n t found i t d i f f i c u l t t o o b t a i n the p r o p e r forms. From h i s 
e x p e r i e n c e s a s foreman, c l a i m a n t was f a m i l i a r w i t h w o r k e r s ' 
compensation p r o c e d u r e s and was aware t h a t M i s s i o n was t h e 
e mployer's c a r r i e r . However, he f e l t t h a t h i s former s u p e r i o r s 
were the a p p r o p r i a t e o f f i c i a l s t o h a n d l e the m a t t e r . 

C l a i m a n t was unemployed u n t i l l a t e August, when he o b t a i n e d a 
m e t a l worker p o s i t i o n w i t h E B I ' s i n s u r e d . C l a i m a n t d e s c r i b e d 
h i m s e l f a s " c o n s t a n t l y busy" d u r i n g t h i s h i a t u s . He c o n t i n u e d 
work on a b a r n a t h i s 5 a c r e farm. The b a r n ' s c o n s t r u c t i o n had 
begun i n J a n u a r y , w i t h the m a j o r i t y of t h e work o c c u r r i n g i n 
March. C l a i m a n t a l s o c o n s t r u c t e d a s m a l l woodshed (12' x 2 0 ' ) , 
i n s u l a t e d h i s garage, worked around h i s y a r d and s t o r e d h a y . 

A l t hough c l a i m a n t f e l t elbow p a i n a t the time of t h e A p r i l 
1982 i n j u r y , he d i d not e x p e r i e n c e numbness and t i n g l i n g i n h i s 
hands u n t i l a p p r o x i m a t e l y 2 or 3 weeks a f t e r he had l e f t t h e j o b . 
C l a i m a n t n o t i c e d t h a t h i s symptoms worsened when he hammered n a i l s 
w h i l e p e r f o r m i n g some s t a l l w o r k f o r h i s b a r n . 
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W h i l e employed f o r E B I ' s i n s u r e d , c l a i m a n t ' s work a c t i v i t i e s 
were more p h y s i c a l than h i s foreman p o s i t i o n a t M i s s i o n ' s 
i n s u r e d . H i s d u t i e s r e q u i r e d e x t e n s i v e and r e p e t i t i v e hand 
movements, su c h a s hammering. C l a i m a n t f e l t t h e s e a c t i v i t i e s 
worsened h i s c o n d i t i o n . 

C l a i m a n t f i r s t sought t r e a t m e n t on September 3, 1982. He was 
examined by Dr. R a e t h e r , who became h i s t r e a t i n g p h y s i c i a n . Dr. 
R a e t h e r noted t h a t c l a i m a n t s u s t a i n e d an " i l l - d e f i n e d back i n j u r y 
on A p r i l 15, 1982," and s h o r t l y t h e r e a f t e r e x p e r i e n c e d numbness i n 
h i s hands and p a i n a l o n g the l a t e r a l a s p e c t of both e l b o w s . 

By l e t t e r d a t e d October 11, 1982 Dr. R a e t h e r d e s c r i b e d 
c l a i m a n t ' s p r i m a r y problem as l a t e r a l e p i c o n d y l i t i s , an 
i n f l a m m a t i o n i n v o l v i n g the attachment of the forearm m u s c l e s about 
the l a t e r a l a s p e c t o f the elbow. Dr. R a e t h e r noted t h a t t h i s 
c o n d i t i o n c o u l d be c a u s e d by r e p e t i t i v e use of the forearm and 
w r i s t , p a r t i c u l a r l y where a g r i p p i n g motion was i n v o l v e d . S i n c e 
c l a i m a n t ' s p r e s e n t work w i t h E B I ' s i n s u r e d i n v o l v e d c o n s i d e r a b l e 
pounding, t h e r e seemed t o be " l i t t l e q u e s t i o n " i n Dr. R a e t h e r ' s 
mind t h a t the i n j u r y was work r e l a t e d . I t was a l s o s i g n i f i c a n t t o 
Dr. R a e t h e r t h a t c l a i m a n t had no elbow problems w h i l e he was 
unemployed. As noted above, c l a i m a n t t e s t i f i e d t h a t h i s elbow 
problems p e r s i s t e d d u r i n g h i s summer of unemployment. 

Dr. E n g l a n d e r performed a n e u r o l o g i c a l e x a m i n a t i o n on 
October 27, 1982. Dr. E n g l a n d e r opined t h a t the l a t e r a l 
e p i c o n d y l i t i s was not the r e s u l t of work a c t i v i t i e s of A p r i l 15, 
1982. The d o c t o r based h i s o p i n i o n on c l a i m a n t ' s a b i l i t y t o 
f u n c t i o n w i t h o u t s e e k i n g m e d i c a l a t t e n t i o n u n t i l a f t e r b e g i n n i n g a 
d i f f e r e n t j o b , some 4 and 1/2 months a f t e r t h e i n c i d e n t . 
A d d i t i o n a l l y , the d o c t o r f e l t t h a t c l a i m a n t ' s A p r i l j o b was u n l i k e 
t h e type of r e p e t i t i v e a c t i v i t y t h a t i s u s u a l l y a s s o c i a t e d w i t h the 
c o n d i t i o n . I f t h e r e was a work r e l a t e d p a t h o l o g y , Dr. E n g l a n d e r 
f e l t t h a t E B I ' s i n s u r e d was r e s p o n s i b l e . However, Dr. E n g l a n d e r 
r e p o r t e d t h a t i t was a t l e a s t as p r o b a b l e m e d i c a l l y t h a t 
non-employment a c t i v i t i e s were the major c o n t r i b u t i n g f a c t o r to 
c l a i m a n t ' s problems. 

By l e t t e r d a t e d November 5, 1982 Dr. R a e t h e r o p i n e d t h a t i t 
was "indeed m e d i c a l l y p r o b a b l e " t h a t c l a i m a n t ' s work a c t i v i t y a t 
M i s s i o n ' s i n s u r e d and t h e A p r i l i n c i d e n t were not the p r i m a r y 
c o n t r i b u t i n g f a c t o r s i n c l a i m a n t ' s c u r r e n t elbow problems. Dr. 
R a e t h e r f e l t t h a t c l a i m a n t ' s c o n d i t i o n was an o c c u p a t i o n a l d i s e a s e 
f o r which E B I ' s i n s u r e d had "indeed made an independent 
c o n t r i b u t i o n . " 

M i s s i o n i s s u e d i t s d e n i a l on November 11, 1982. Soon a f t e r , 
c l a i m a n t f i l e d a c l a i m a g a i n s t E B I , who a l s o i s s u e d a d e n i a l . 

C l a i m a n t was examined by Dr. P u z i s s , o r t h o p e d i s t , on J u l y 26, 
1983. Dr. P u z i s s opined t h a t , assuming c l a i m a n t ' s h i s t o r y was 
c r e d i b l e , i t appeared t h a t h i s elbow problem began w i t h an A p r i l 
15, 1982 i n j u r y . However, the d o c t o r q u e s t i o n e d the s e r i o u s n e s s 
of c l a i m a n t ' s symptoms stemming from the i n c i d e n t b e c a u s e c l a i m a n t 
had not sought m e d i c a l t r e a t m e n t . F u r thermore, Dr. P u z i s s s t a t e d 
t h a t a sudden s t r e t c h i n j u r y a s d e s c r i b e d by c l a i m a n t i s " h i g h l y 
u n l i k e l y t o c a u s e the k i n d of c h r o n i c forearm i n j u r y " t h a t 
c l a i m a n t i s e x p e r i e n c i n g . Dr. P u z i s s s u s p e c t e d " v e r y s t r o n g l y " 
t h a t c l a i m a n t ' s forearm i n j u r i e s were not the r e s u l t of any work 
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r e l a t e d a c t i v i t y i n A p r i l " whatsoever." G i v e n c l a i m a n t ' s summer 
a c t i v i t i e s and t h e f i l i n g of h i s c l a i m w i t h i n days o f b e g i n n i n g 
work w i t h E B I ' s i n s u r e d , Dr. P u z i s s d i d not t h i n k c l a i m a n t ' s 
a c t i v i t y a t E B I ' s i n s u r e d m a t e r i a l l y c a u s e d h i s symptoms. 

The R e f e r e e found c l a i m a n t e n t i r e l y c r e d i b l e . S i n c e Dr. 
P u z i s s ' s o p i n i o n was p r e f a c e d on t h e a s s u m p t i o n t h a t c l a i m a n t was 
c r e d i b l e , t h e R e f e r e e found t h e d o c t o r ' s o p i n i o n p e r s u a s i v e . 
T h e r e f o r e , he found M i s s i o n r e s p o n s i b l e . 

C l a i m a n t ' s " e n t i r e l y c r e d i b l e " t e s t i m o n y c e r t a i n l y 
e s t a b l i s h e s a t e m p o r a l r e l a t i o n s h i p between c l a i m a n t ' s work 
a c t i v i t i e s and h i s e p i c o n d y l i t i s c o n d i t i o n . However, we f i n d t h e 
m e d i c a l e v i d e n c e c o n c e r n i n g c a u s a t i o n i n s u f f i c i e n t t o prove e i t h e r 
a major or m a t e r i a l work c o n t r i b u t i o n by e i t h e r M i s s i o n ' s or E B I ' s 
i n s u r e d . 

The preponderance of the p e r s u a s i v e m e d i c a l e v i d e n c e 
e s t a b l i s h e s t h a t i t i s u n l i k e l y c l a i m a n t ' s c o n d i t i o n was c a u s e d by 
an i n j u r y . The c o n d i t i o n i s g e n e r a l l y a s s o c i a t e d w i t h r e p e t i t i v e 
a c t i v i t y . I t i s t r u e c l a i m a n t engaged i n p h y s i c a l r e p e t i t i v e 
a c t i v i t i e s w h i l e working f o r M i s s i o n ' s i n s u r e d and, s u b s e q u e n t l y , 
E B I ' s i n s u r e d . However, d u r i n g t h e p e r i o d of time i n q u e s t i o n 
c l a i m a n t was a l s o i n v o l v e d i n a number of o f f - t h e - j o b a c t i v i t i e s , 
a l l o f which i n c o r p o r a t e d p h y s i c a l r e p e t i t i v e a c t i v i t i e s o f t h e 
type g e n e r a l l y a s s o c i a t e d w i t h t h e c o n d i t i o n . C l a i m a n t t e s t i f i e d 
t h a t t h e m a j o r i t y of t he work on h i s b a r n was performed i n March 
1982, p r i o r t o t h e A p r i l 1982 i n c i d e n t . F u r t h e r , c l a i m a n t d i d not 
seek m e d i c a l t r e a t m e n t f o r h i s elbow c o n d i t i o n u n t i l a p p r o x i m a t e l y 
4 months a f t e r he stopped working f o r M i s s i o n ' s i n s u r e d and 2 days 
a f t e r he began working f o r E B I ' s i n s u r e d . T h i s commencement o f 
t r e a t m e n t f o l l o w e d a summer i n which c l a i m a n t d e s c r i b e d h i m s e l f a s 
" c o n s t a n t l y busy" on h i s farm, engaging i n a c t i v i t i e s s u c h a s 
working on b a r n s t a l l s , e r e c t i n g a wood shed, i n s u l a t i n g h i s 
garage, d o i n g y a r d work and s t o r i n g hay. F i n a l l y , c l a i m a n t 
a d m i t t e d h a v i n g symptoms a f t e r t h e s e o f f - t h e - j o b a c t i v i t i e s . 

N e i t h e r a r e we persuaded t h a t E B I i s r e s p o n s i b l e f o r an 
o c c u p a t i o n a l d i s e a s e . Dr. R a e t h e r s u g g e s t s t h a t E B I i s 
r e s p o n s i b l e . However, h i s o p i n i o n was based on the i n c o r r e c t 
p r e m i s e t h a t c l a i m a n t had been asymptomatic p r i o r t o h i s work w i t h 
E B I ' s i n s u r e d . Dr. E n g l a n d e r s t a t e d t h a t i f c l a i m a n t ' s c o n d i t i o n 
was work r e l a t e d , E B I was r e s p o n s i b l e . However, i n the same 
r e p o r t the d o c t o r q u a l i f i e d the o p i n i o n , r e p o r t i n g t h a t i t was a t 
l e a s t as p r o b a b l e m e d i c a l l y t h a t non-employment a c t i v i t i e s were 
th e major c o n t r i b u t i n g f a c t o r o f c l a i m a n t ' s elbow pro b l e m s . 

We a r e not pers u a d e d t h a t t h e A p r i l 1982 i n j u r y w i t h 
M i s s i o n ' s i n s u r e d caused the problem, and f i n d i n g t h a t t h e 
e p i c o n d y l i t i s c o n d i t i o n e x i s t e d p r i o r t o working f o r E B I ' s 
i n s u r e d , we a r e a l s o not pers u a d e d t h a t c l a i m a n t ' s work a c t i v i t i e s 
f o r E B I ' s i n s u r e d were the major c o n t r i b u t i n g c a u s e of any 
w o r s e n i n g o f h i s c o n d i t i o n . 

ORDER 

That p o r t i o n of the R e f e r e e ' s o r d e r d a t e d J a n u a r y 17, 1984, 
which s e t a s i d e M i s s i o n I n s u r a n c e Co.'s d e n i a l of November 11, 
1982, i s r e v e r s e d . M i s s i o n ' s d e n i a l , i n s o f a r as i t p e r t a i n s t o 
c l a i m a n t ' s l a t e r a l e p i c o n d y l i t i s c o n d i t i o n , i s r e i n s t a t e d and 
a f f i r m e d . •— — - J 
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CLAIR McCOMBER ( D e c e a s e d ) , C l a i m a n t 
L e w i s M y a t t , C l a i m a n t ' s A t t o r n e y 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s 
Edward S t e p n o s k i , D e f e n s e A t t o r n e y 

WCB 83-06293 & 83-06294 
S e p t e m b e r 25 , 1984 
O r d e r D e n y i n g Motion t o D i s m i s s 

The s e l f - i n s u r e d employer h a s moved t o d i s m i s s t h e S A I F 
C o r p o r a t i o n ' s r e q u e s t f o r Board r e v i e w on the ground t h a t i t was 
u n t i m e l y f i l e d . 

The R e f e r e e ' s o r d e r was i s s u e d August 10, 1984. The 30th day 
a f t e r August 10, 1984 i s September 9, 1984, a Sunday. S A I F ' s r e q u e s t 
f o r Board r e v i e w was f i l e d on Monday, September 10, 1984. 

I n computing time p e r i o d s , i f t h e l a s t day f a l l s on a S a t u r d a y , 
Sunday or l e g a l h o l i d a y , the p e r i o d r u n s u n t i l t h e end of t h e next 
b u s i n e s s day. OAR 4 3 8 - 0 5 - 0 4 0 ( 4 ) ( c ) . C o n s e q u e n t l y , S A I F ' s r e q u e s t 
was t i m e l y f i l e d . 

A c c o r d i n g l y , the employer's motion t o d i s m i s s i s d e n i e d . 

I T I S SO ORDERED 

L E T T I E REYNOLDS, C l a i m a n t 
B i s c h o f f & S t r o o b a n d , C l a i m a n t ' s A t t o r n e y s 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s 

WCB 82-02757 
September 25, 1984 
O r d e r o f Abatement 

The Board h a s r e c e i v e d the i n s u r e r ' s motion f o r 
r e c o n s i d e r a t i o n of our Order on Review dated August 31, 1984. 

I n o r d e r to a l l o w s u f f i c i e n t time to c o n s i d e r t h e motion, the 
above noted Board o r d e r i s abated and c l a i m a n t i s r e q u e s t e d t o 
f i l e a r e s p o n s e to the motion w i t h i n t e n d a y s . 

I T I S SO ORDERED. 
• a — a 

ALFRED SOTTOSANTI, C l a i m a n t 
B u r t , e t a l . , C l a i m a n t ' s A t t o r n e y s 
B o t t i n i & B o t t i n i , D e f e n s e A t t o r n e y s 

WCB 83-05601 
September 25, 1984 
O r d e r D e n y i n g Motion f o r Remand 

C l a i m a n t moves f o r remand t o supplement the r e c o r d w i t h 
m e d i c a l e v i d e n c e not o b t a i n a b l e a t t he time of h e a r i n g . The 
s e l f - i n s u r e d employer opposes c l a i m a n t ' s motion. 

The Board d e n i e s c l a i m a n t ' s motion on the grounds t h a t t h e 
e v i d e n c e seems t o be cummulative and does not s i g n i f i c a n t l y add t o 
the e v i d e n c e a l r e a d y c o n t a i n e d i n the r e c o r d . On r e v i e w , t h e Board 
h a s not and w i l l not c o n s i d e r t h e p r o f f e r e d e v i d e n c e e x c e p t as 
n e c e s s a r y t o r u l e on the remand motion. 

I T I S SO ORDERED. 

WALTER W. VOLKERS, C l a i m a n t 
O l s o n Law F i r m , 
R a n k i n , e t a l . , 

C l a i m a n t ' s A t t o r n e y s 
D e f e n s e A t t o r n e y s 

WCB 83-05701 
September 25 , 1984 
O r d e r D e n y i n g A t t o r n e y F e e s 

C l a i m a n t has p e t i t i o n e d the Board f o r an award o f a t t o r n e y ' s 
f e e s i n c o n n e c t i o n w i t h our Order of D i s m i s s a l d a t e d August 23, 
1984. 

C l a i m a n t p r e v a i l e d a t h e a r i n g and the s e l f - i n s u r e d employer 
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r e q u e s t e d r e v i e w . S u b s e q u e n t l y , the s e l f - i n s u r e d employer 
withdrew i t s r e q u e s t f o r r e v i e w . A c c o r d i n g l y , t h e Board th e n 
i s s u e d i t s Order of D i s m i s s a l . 

We f i n d t h a t c l a i m a n t ' s a t t o r n e y was not i n s t r u m e n t a l i n 
d e f e n d i n g t h e R e f e r e e ' s o r d e r b e c a u s e the s e l f - i n s u r e d employer 
v o l u n t a r i l y withdrew i t s r e q u e s t f o r r e v i e w . We, t h e r e f o r e , deny 
c l a i m a n t ' s motion. 

I T I S SO ORDERED. 

SUZANN E. WILLIAMS, C l a i m a n t WCB 83-04201 
B r i n k , e t a l ., C l a i m a n t ' s A t t o r n e y s S eptember 25 , 1984 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 
Reviewed by Board Members Barnes and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e P f e r d n e r ' s o r d e r w h i c h 
upheld the i n s u r e r ' s d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m . 

C l a i m a n t s u s t a i n e d a compensable low back i n j u r y i n March 
1980. Her c l a i m was f i r s t c l o s e d by a May 1981 D e t e r m i n a t i o n 
Order which awarded h e r 20% u n s c h e d u l e d d i s a b i l i t y . Her c l a i m was 
l a t e r reopened due t o an a g g r a v a t i o n and r e c l o s e d by a December 
1981 D e t e r m i n a t i o n Order which g r a n t e d no a d d i t i o n a l compensation 
fo r permanent d i s a b i l i t y . 

C l a i m a n t ' s r e q u e s t f o r h e a r i n g on the December 1981 
D e t e r m i n a t i o n Order was the s u b j e c t of a p r i o r p r o c e e d i n g which 
l e d t o a h e a r i n g b e f o r e R e f e r e e Menashe on November 16, 1982. 
R e f e r e e Menashe i s s u e d an o r d e r on December 14, 1982 which g r a n t e d 
c l a i m a n t an a d d i t i o n a l 10% u n s c h e d u l e d d i s a b i l i t y . 

C l a i m a n t a g a i n r e q u e s t e d r e o p e n i n g due t o an a g g r a v a t i o n , 
which the i n s u r e r d e n i e d . C l a i m a n t a g a i n r e q u e s t e d a h e a r i n g , 
which l e d t o t h i s p r o c e e d i n g . 

I n t h i s c a s e , R e f e r e e P f e r d n e r c o n c l u d e d t h a t c l a i m a n t had 
f a i l e d t o prove t h a t h e r c o n d i t i o n had worsened s i n c e t h e l a s t 
arrangement of compensation. R e f e r e e P f e r d n e r s t a t e d t h a t t h e 
l a s t award of compensation was on December 14, 1982, which was t h e 
d a t e of R e f e r e e Menashe's o r d e r i n the p r i o r p r o c e e d i n g . That i s 
i n c o r r e c t . A c t u a l l y , f o r the r e a s o n s s t a t e d i n Joseph R. K l i n s k y , 
35 Van N a t t a 332, a f f ' d w i t h o u t o p i n i o n 66 Or App 193 ( 1 9 8 3 ) , t h e 
d a t e o f t h e l a s t award of compensation was November 16, 1982, t h e 
d a t e of the h e a r i n g b e f o r e R e f e r e e Menashe. 

I n June 1982, b e f o r e the l a s t award, c l a i m a n t began s e e i n g 
Dr. B e r k e l e y , a n e u r o l o g i s t . At t h a t time he r e p o r t e d h y p a l g e s i a 
i n the l e f t L5 dermatome. C l a i m a n t ' s n e x t r e c o r d e d v i s i t t o Dr. 
B e r k e l e y was on November 23, 1982, s h o r t l y a f t e r t h e h e a r i n g i n 
the p r i o r p r o c e e d i n g . C l a i m a n t was then c o m p l a i n i n g o f i n c r e a s e d 
p a i n . Dr. B e r k e l e y s t a t e d : " E s s e n t i a l l y h e r e x a m i n a t i o n today, 
was not any d i f f e r e n t from the one i n June, 1982 though t h e l e v e l 
of t h e p a i n as w e l l a s the d i s t r i b u t i o n have i n c r e a s e d s i n c e t h a t 
l a s t e x a m i n a t i o n . . . " 

C l a i m a n t v i s i t e d Dr. B e r k e l e y a g a i n on J a n u a r y 11, 1983. Dr. 
B e r k e l e y r e p o r t e d t h a t c l a i m a n t ' s p a i n had worsened. He noted 
t h a t a CT s c a n t h a t had been performed the p r i o r month had shown 
some d e g e n e r a t i v e changes which might be c o n t r i b u t i n g t o 
c l a i m a n t ' s r a d i a t i n g p a i n . Dr. B e r k e l e y performed a myelogram on 
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J a n u a r y 20 t o r u l e out n e r v e r o o t entrapment. F o l l o w i n g t h e 
myelogram he o p i n e d : 

" [ C l a i m a n t ] a p p e a r s t o have b u l g i n g L4-5 
d i s k , but p a r t i c u l a r l y a b n o r m a l i t i e s i n the 
l a t e r a l r e c e s s a t L4-5 on the l e f t s i d e , 
w i t h s e v e r e a n g u l a t i o n of the r o o t on t h a t 
s i d e , which i s c o m p a t i b l e w i t h t h e 
p a t i e n t ' s symptomatology." 

On F e b r u a r y 19, 1983 Dr. B e r k e l e y r e p o r t e d t o t h e i n s u r e r 
t h a t he d i d not t h i n k c l a i m a n t ' s p r e s e n t c o n d i t i o n r e p r e s e n t e d a 
w o r s e n i n g of t h e 30% d i s a b i l i t y she had p r e v i o u s l y been awarded. 
On March 14, 1983 Dr. Smith examined c l a i m a n t a t Dr. B e r k e l e y ' s 
r e q u e s t . Dr. Smith opined t h a t c l a i m a n t had a n e r v e r o o t l e s i o n 
a t L5 w i t h f a c e t impingement which p r o b a b l y c a u s e d h e r r a d i a t i n g 
l e f t l e g p a i n . He recommended weight r e d u c t i o n , a back b r a c e and 
s u g g e s t e d t h a t s u r g e r y might be i n d i c a t e d . On March 25, 1983 Dr. 
B e r k e l e y r e q u e s t e d a u t h o r i z a t i o n from t h e i n s u r e r t o p e r f o rm 
s u r g e r y . The i n s u r e r i s s u e d a d e n i a l on March 30, 1983. 

On June 15, 1983 O r t h o p a e d i c C o n s u l t a n t s examined c l a i m a n t a t 
the i n s u r e r ' s r e q u e s t . The p a n e l compared c l a i m a n t ' s c o n d i t i o n a t 
t h a t time w i t h h e r c o n d i t i o n a t t h e time of a p r i o r October 1981 
e x a m i n a t i o n : 

"The o b j e c t i v e f i n d i n g s . . . have not 
a p p r e c i a b l y changed. S u b j e c t i v e l y , t h e 
p a t i e n t f e e l s t h a t h e r c o n d i t i o n has 
d e f i n i t e l y worsened s i n c e J a n u a r y of t h i s 
y e a r . O b j e c t i v e l y , t h e r e have been some 
a b e r r a t i o n s noted, both i n t h e CT s c a n and 
the myelogram. However, i n s p i t e o f t h i s , 
I f e e l t h a t any s u r g i c a l approach t o t h i s 
woman's problems s h o u l d be a v e r y l a s t 
r e s o r t . " 

On August 19, 1983 Dr. B e r k e l e y saw c l a i m a n t and noted t h a t 
h e r c o n d i t i o n was w o r s e n i n g . C l a i m a n t e n t e r e d the Northwest P a i n 
C e n t e r f o r e v a l u a t i o n on August 24, 1983. Dr. S e r e s o f t h e P a i n 
C e n t e r o p i n e d t h a t c l a i m a n t had m e c h a n i c a l back problems w i t h no 
e v i d e n c e of "a s i g n i f i c a n t n e r v e r o o t problem." 

On November 14, 1983 Dr. B e r k e l e y wrote t o c l a i m a n t ' s 
a t t o r n e y : 

" I t i s my o p i n i o n t h a t [ c l a i m a n t ] was 
u n a b l e t o work as a r e s u l t of t h e 
a g g r a v a t i o n of h e r c o n d i t i o n and i n c r e a s e d 
symptoms of low backache as w e l l a s the 
s p r e a d i n g of h e r b u t t o c k and h i p p a i n , not 
o n l y t o the l e f t , but now t o the r i g h t s i d e 
a s w e l l s i n c e March 24, 1983, when I saw 
the p a t i e n t i n my o f f i c e . The p a t i e n t h a s 
been unable t o r e t u r n t o any t y p e of 
g a i n f u l employment and i t i s t r u e t h a t by 
the time I saw h e r on August 19, 1983, even 
s i m p l e house c h o r e s c o u l d not be performed 
by t h e p a t i e n t w i t h o u t s i g n i f i c a n t p a i n 
f o r c i n g h e r t o s t o p and l i e down." 
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* * * 

"The f a c t remains however, t h a t 1) t h i s 
l a d y c o n t i n u e s t o be symptomatic and i s 
un a b l e t o work, 2) h e r c o n d i t i o n got worse 
s i n c e J a n u a r y 1983, and 3) she h a s a 
p o s i t i v e lumbar myelogram and CT s c a n , both 
o f which s u g g e s t a degree of l a t e r a l r e c e s s 
syndrome w i t h c a n a l s t e n o s i s . . ." 

Although we f i n d some p o r t i o n s of Dr. B e r k e l e y ' s r e p o r t s t o 
be c o n f u s i n g , we c o n c l u d e t h a t the o v e r a l l t e n o r o f h i s r e p o r t s 
s u p p o r t s a f i n d i n g t h a t c l a i m a n t ' s c o n d i t i o n worsened a t some 
p o i n t a f t e r November 1982. 

The more d i f f i c u l t q u e s t i o n i s when c l a i m a n t ' s c o n d i t i o n 
worsened. The CT s c a n on December 10, 1982 p r o v i d e s some 
i n d i c a t i o n t h a t c l a i m a n t ' s c o n d i t i o n had worsened s i n c e Dr. 
B e r k e l e y f i r s t saw c l a i m a n t i n June 1982. On the o t h e r hand, as 
l a t e a s F e b r u a r y 1983 Dr. B e r k e l e y r e p o r t e d t o t he i n s u r e r t h a t 
c l a i m a n t ' s c o n d i t i o n d i d not r e p r e s e n t a w o r s e n i n g o f t he 30% 
d i s a b i l i t y she had p r e v i o u s l y been awarded. A p p a r e n t l y t h a t 
s t a t e m e n t was i n t e n d e d t o mean t h a t Dr. B e r k e l e y d i d not b e l i e v e 
c l a i m a n t had any g r e a t e r permanent impairment th a n p r e v i o u s l y . 
But a compensable c o n d i t i o n can become a g g r a v a t e d p u r s u a n t t o ORS 
656.273 w i t h o u t any i n c r e a s e i n permanent impairment or d i s a b i l i t y . 

The myelogram performed on J a n u a r y 20, 1983 p r o v i d e s 
o b j e c t i v e e v i d e n c e t h a t c l a i m a n t ' s c o n d i t i o n had worsened. I t i s 
a l s o an i m p o r t a n t b a s i s f o r Dr. B e r k e l e y ' s o p i n i o n t h a t c l a i m a n t 
i s i n need of s u r g e r y . At one p o i n t Dr. B e r k e l e y s t a t e d t h a t time 
l o s s s h o u l d be a u t h o r i z e d from t h e d a t e of t he myelogram. Dr. 
B e r k e l e y l a t e r c o n f u s e d the i s s u e by s t a t i n g t h a t c l a i m a n t was 
u n a b l e t o work a f t e r March 23, 1983. 

We c o n c l u d e t h a t c l a i m a n t i s e n t i t l e d to time l o s s b e n e f i t s 
b e g i n n i n g J a n u a r y 20, 1983. I t was on t h a t d a t e t h a t t h e r e was 
s u f f i c i e n t o b j e c t i v e e v i d e n c e t o c o n f i r m a w o r s e n i n g and t h a t i s 
the f i r s t d a t e Dr. B e r k e l e y a s s i g n e d f o r c l a i m a n t ' s i n a b i l i t y t o 
work. 

ORDER 

The R e f e r e e ' s o r d e r dated December 12, 1983 i s r e v e r s e d . The 
i n s u r e r ' s d e n i a l d a t e d March 30, 1983 i s s e t a s i d e and c l a i m a n t ' s 
a g g r a v a t i o n c l a i m i s remanded t o the i n s u r e r f o r a c c e p t a n c e , 
p r o c e s s i n g and payment of b e n e f i t s as r e q u i r e d by law, i n c l u d i n g 
b e n e f i t s f o r temporary d i s a b i l i t y b e g i n n i n g J a n u a r y 20, 1983. 
C l a i m a n t ' s a t t o r n e y i s awarded $1000 f o r s e r v i c e s r e n d e r e d a t 
h e a r i n g and $550 f o r s e r v i c e s r e n d e r e d on Board r e v i e w , t o be p a i d 
by t h e i n s u r e r . 
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GREG BECKER, C l a i m a n t WCB 83-08178 
D a v i d F o r c e , C l a i m a n t ' s A t t o r n e y S e p t e m b e r 26, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 
C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n of the Board's Order 

on Review dated August 30, 1984. 

The r e q u e s t i s g r a n t e d . On r e c o n s i d e r a t i o n , the Board 
a d h e r e s t o i t s former o r d e r . 

I T I S SO ORDERED. 
Board Member Barnes C o n c u r r i n g : 

C l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n r a s i e s a l e g a l i s s u e 
about e n t i t l e m e n t t o a t t o r n e y f e e s on Board r e v i e w . 

C l a i m a n t r e q u e s t e d Board r e v i e w and argued i n h i s b r i e f t h a t 
t h e u n s c h e d u l e d d i s a b i l i t y award g r a n t e d by the R e f e r e e s h o u l d be 
i n c r e a s e d . The i n s u r e r d i d not c r o s s r e q u e s t r e v i e w , but argued 
i n i t s b r i e f t h a t the d i s a b i l i t y award g r a n t e d by the R e f e r e e 
s h o u l d be r e d u c e d . C l a i m a n t f i l e d a r e p l y b r i e f w i t h f u r t h e r 
argument on the i s s u e of e x t e n t of d i s a b i l i t y . Our August 30, 
1984 Order on Review a f f i r m e d the R e f e r e e . 

C l a i m a n t ' s p o s i t i o n now i s t h a t he s h o u l d be awarded an 
i n s u r e r - p a i d a t t o r n e y f e e f o r , i n e f f e c t , s u c c e s s f u l l y d e f e n d i n g 
t h e d i s a b i l i t y award g r a n t e d by the R e f e r e e i n the f a c e o f t h e 
i n s u r e r ' s argument t h a t the R e f e r e e ' s award s h o u l d be r e d u c e d . I 
b e l i e v e t h a t the Board's a c t i o n s i n t h i s c o n t e x t have not been 
c o m p l e t e l y c o n s i s t e n t , but I j o i n i n denying c l a i m a n t an a t t o r n e y 
fee based on my u n d e r s t a n d i n g of what the Board u s u a l l y does i n 
t h i s k i n d of s i t u a t i o n . 

(1) We p e r m i t a respondent t h a t d i d not c r o s s - r e q u e s t r e v i e w 
to r a i s e i s s u e s and c l a i m s f o r r e l i e f i n i t s b r i e f t h a t a r e i n 
a d d i t i o n to or d i f f e r e n t than the i s s u e s / c l a i m s t h a t were r a i s e d 
i n the b r i e f of the p a r t y t h a t r e q u e s t e d r e v i e w . E ^ c j ^ Jimmie 
P a r k e r s o n , 35 Van N a t t a 1247 ( 1 9 8 3 ) . 

(2) I f an e m p l o y e r / i n s u r e r , a p p e a r i n g as r e s p o n d e n t , r a i s e s 
an a d d i t i o n a l i s s u e i n i t s b r i e f , c l a i m a n t ' s a t t o r n e y f i l e s a 
r e p l y b r i e f r e s p o n d i n g t o t h a t a d d i t i o n a l i s s u e , and the Board 
a f f i r m s the R e f e r e e on t h a t a d d i t i o n a l i s s u e , then we award 
c l a i m a n t ' s a t t o r n e y an i n s u r e r - p a i d f e e f o r s e r v i c e s r e n d e r e d i n 
f i l i n g t h e r e p l y b r i e f . E.g. Judy M. F r e i d r i c h , 36 Van N a t t a 1210 
( 1 9 8 4 ) ; see a l s o T e e l v. Weyerhaeuser Co., 294 Or 588 ( 1 9 8 3 ) . 

(3) The p r e s e n t s i t u a t i o n does not come w i t h i n p o i n t two, 
above, b e c a u s e t h a t d o c t r i n e o n l y a p p l i e s when an a d d i t i o n a l and 
d i f f e r e n t i s s u e i s r a i s e d i n the r e s p o n d e n t ' s b r i e f , and we have 
p r e v i o u s l y d e t e r m i n e d t h a t e x t e n t of d i s a b i l i t y i s a s i n g l e i s s u e , 
i . e . , r e s p o n d i n g t o the argument t h a t an award s h o u l d be 
i n c r e a s e d w i t h the c o n t e n t i o n t h a t t h e award s h o u l d be d e c r e a s e d 
does not r a i s e an a d d i t i o n a l or d i f f e r e n t i s s u e . See G l e a s o n W. 
Rippey, 36 Van N a t t a 778 ( 1 9 8 4 ) . 

S i n c e most of the r e s u l t s t h a t a r e p r o b a b l y i n c o n s i s t e n t w i t h 
t h e above s t a t e m e n t s have been i n u n p u b l i s h e d o r d e r s , I add t h e s e 
comments i n the hope t h a t a p u b l i s h e d e x p l a n a t i o n o f our a c t i o n i n 
t h i s c a s e might make i t more l i k e l y t h a t the Board w i l l do 
something a l o n g the same l i n e s i n t he next s i m i l i a r c a s e . 
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BETTY BERGSTROM, C l a i m a n t WCB 83-10941 
V i r g i l O s b o r n , C l a i m a n t ' s A t t o r n e y S e p t e m b e r 26, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 
Reviewed by Board Members L e w i s and B a r n e s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Mongrain's o r d e r w h i c h 
u p h e l d a D e t e r m i n a t i o n Order awarding no un s c h e d u l e d d i s a b i l i t y 
b e n e f i t s f o r i n j u r y to c l a i m a n t ' s low back. 

The Board a f f i r m s and adopts the or d e r of t he R e f e r e e . The 
e v i d e n c e shows t h a t c l a i m a n t had marked d e g e n e r a t i v e changes i n 
h e r lumbar s p i n e b e f o r e she s u s t a i n e d her compens-able i n j u r y 
d i a g n o s e d as an a c u t e lumbar s t r a i n , which o c c u r r e d when c l a i m a n t 
f e l l from a c h a i r upon which she was s t a n d i n g . The m e d i c a l 
e v i d e n c e does show t h a t c l a i m a n t ' s l u m b o s a c r a l s t r a i n had r e s o l v e d 
w i t h o u t r e s i d u a l s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 20, 1984 i s a f f i r m e d . 

DANNY E. CRABB, C l a i m a n t WCB 83-11481 
R o d r i g u e z , e t a l . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 26, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r . o n R e v i e w 
Reviewed by Board Members Barnes and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e S e i f e r t ' s o r d e r w h i c h 
u p h e l d the S A I F C o r p o r a t i o n ' s d e n i a l of c u r r e n t m e d i c a l t r e a t m e n t 
f o r h i s r i g h t knee and a s s o c i a t e d time l o s s . 

C l a i m a n t s u f f e r e d a compensable i n j u r y t o h i s r i g h t knee, 
r i g h t w r i s t and c h e s t on June 27, 1983. He f e l t a snap i n h i s 
r i g h t knee when f o r c i b l y a p p l y i n g the b r a k e s of t h e c a r he was 
d r i v i n g . When examined by Dr. Waldmann t h a t day, c l a i m a n t 
c o m p l a i n e d of p a i n i n the r i g h t knee, r i g h t w r i s t and c h e s t . Dr. 
Waldmann o b s e r v e d t h a t t h e knee was d i f f u s e l y t e n d e r , w i t h o u t 
e f f u s i o n . He a l s o o b s e r v e d t h a t the McMurray t e s t f o r m e n i s c a l 
t e a r i n g was p o s i t i v e . C l a i m a n t ' s knee and c h e s t x - r a y s were 
normal. Dr. Waldmann dia g n o s e d knee c o n t u s i o n s and s t r a i n . He 
r e f e r r e d c l a i m a n t t o Dr. Mahoney, an o r t h o p e d i s t . 

On J u l y 8, 1983 c l a i m a n t saw Dr. Mahoney. C l a i m a n t r e l a t e d 
t h a t he had undergone a med i a l meniscectomy a p p r o x i m a t e l y two and 
o n e - h a l f y e a r s b e f o r e . C l a i m a n t had never r e c o v e r e d from the 
s u r g e r y and c o n t i n u e d t o e x p e r i e n c e p a i n a l o n g t h e r e t r o p a t e l l a r 
a r e a of t h e knee a s s o c i a t e d w i t h popping, c a t c h i n g and c l i c k i n g , 
as w e l l as m e d i a l j o i n t l i n e p a i n . I n a d d i t i o n , a f e e l i n g o f 
i n s t a b i l i t y of t h e knee had c o n t i n u e d . 

C l a i m a n t t o l d Dr. Mahoney t h a t t h e work i n j u r y r e s u l t e d when 
he f o r c i b l y a p p l i e d the b r a k e s w i t h h i s r i g h t f o o t . The d o c t o r 
noted t h a t t h e r e may have been some t w i s t i n g to the f o o t . 
C l a i m a n t r e p o r t e d t h a t s i n c e the i n j u r y . h i s symptoms had worsened, 
he had e x p e r i e n c e d more p a i n , popping and c a t c h i n g i n t h e knee and 
a more g e n e r a l i z e d f e e l i n g of i n s e c u r i t y about the knee. Dr. 
Mahoney's i m p r e s s i o n s r e g a r d i n g t h e knee i n c l u d e d the p o s s i b i l i t y 
of a r e t e a r of the med i a l meniscus or a g g r a v a t i o n of m e d i a l 
compartment o s t e o a r t h r i t i s s i n c e t h e a c c i d e n t . C l a i m a n t was 
c o n t i n u e d on an a n t i - i n f l a m m a t o r y agent and r e l e a s e d f o r work. 
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C l a i m a n t saw Dr. Mahoney a g a i n on J u l y 25, 1983. The d o c t o r 
noted t h a t c l a i m a n t ' s symptoms were somewhat r e l i e v e d by the 
a n t i - i n f l a m m a t o r y agent, but t h a t c l a i m a n t had t w i s t e d h i s knee 
p l a y i n g s o f t b a l l and e x p e r i e n c e d a sudden i n c r e a s e i n p a i n . 

Dr. Mahoney summarized h i s o v e r a l l i m p r e s s i o n s r e g a r d i n g 
c a u s a t i o n and the need f o r f u r t h e r t r e a t m e n t i n h i s December 23, 
1983 l e t t e r . He s t a t e d : 

"As you a r e w e l l aware, he was a l s o i n j u r e d 
a t work on 6/26/83. He had i n c r e a s e i n h i s 
symptoms. I t i s a l s o known t h a t he 
s u s t a i n e d a n o t h e r i n j u r y i n J u l y which was 
a t w i s t i n g i n j u r y to the knee i n s o f t b a l l . 
I do not know whether t h e o n - t h e - j o b 
a c c i d e n t c a u s e d any 'new' i n j u r y t o h i s 
knee p u r e l y . O b v i o u s l y , he i s h a v i n g 
i n c r e a s i n g symptoms. The i n j u r y may have 
j u s t a g g r a v a t e d h i s o s t e o a r t h r i t i s . There 
i s a p o s s i b i l i t y he may have had an 
i n c o m p l e t e meniscectomy by Dr. C o r r i g a n 
t h r e e y e a r s ago, c a u s i n g h i s symptoms. He 
may a l s o have r e t o r n the m e d i a l meniscus a t 
the time of the o n - t h e - j o b auto a c c i d e n t . 
T h e r e i s a l s o t h e s o f t b a l l i n j u r y 
q u e s t i o n . I r e a l l y do not know how the 
s o f t b a l l i n j u r y q u e s t i o n f i t s i n t o t h i s . 
From my p o i n t of view as a p h y s i c i a n , I do 
not t h i n k the s o f t b a l l i n j u r y i s of any 
s i g n i f i c a n c e . He was h a v i n g i n c r e a s e i n 
h i s symptoms s e v e r e enough t o s e e me on 
J u l y 8, 1983, p r i o r to the s o f t b a l l 
i n j u r y . I doubt v e r y much whether the 
s o f t b a l l i n j u r y h a s a n y t h i n g to do w i t h h i s 
u n d e r l y i n g problem. The u n d e r l y i n g problem 
i s o s t e o a r t h r i t i s of the knee w i t h or 
w i t h o u t a t e a r o f the m e d i a l m e n i s c u s . The 
most r e a s o n a b l e t r e a t m e n t f o r t h i s problem 
would be an a r t h r o s c o p i c e x a m i n a t i o n of the 
knee w i t h r e s e c t i o n of a m e d i a l m e n i s c a l 
t e a r i f t h i s i s found." 

C l a i m a n t has the burden of p r o v i n g t h a t the c o n d i t i o n f o r 
which he i s t o r e c e i v e m e d i c a l s e r v i c e s was c a u s e d by h i s 
compensable i n j u r y and t h a t the t r e a t m e n t i s r e a s o n a b l e and 
n e c e s s a r y . See e.g. Poole v. S A I F , 69 Or App 527 ( 1 9 8 4 ) . 
C l a i m a n t c l e a r l y s u f f e r e d a compensable i n j u r y t o h i s r i g h t knee 
on June 27, 1983. The e v i d e n c e p r e p o n d e r a t e s i n f a v o r o f f i n d i n g 
t h a t t h e s a i d a c c i d e n t i s a m a t e r i a l c a u s e of the symptoms f o r 
which he now s e e k s m e d i c a l t r e a t m e n t and t h a t t h e proposed 
a r t h r o s c o p i c e x a m i n a t i o n w i t h p o s s i b l e r e s e c t i o n of m e d i a l 
m e n i s c a l t e a r i s r e a s o n a b l e and n e c e s s a r y t r e a t m e n t t h e r e f o r . 
Even i f we d i d not so h o l d , the a r t h r o s c o p i c e x a m i n a t i o n would 
c l e a r l y be n e c e s s a r y t o d e t e r m i n e whether c l a i m a n t ' s c o n d i t i o n i s 
c a u s a l l y r e l a t e d t o the compensable i n j u r y , and hence 
compensable. See M y r t l e L. Thomas, 35 Van N a t t a 1093, 1095 
( 1 9 8 3 ) . A c c o r d i n g l y , we r e v e r s e the R e f e r e e ' s a f f i r m a t i o n of 
S A I F ' s d e n i a l of m e d i c a l s e r v i c e s and o r d e r t h a t t h e c l a i m be 
a c c e p t e d . 
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ORDER 

The R e f e r e e ' s o r d e r dated A p r i l 25, 1984 i s r e v e r s e d . The 
c l a i m f o r m e d i c a l s e r v i c e s i s o r d e r e d a c c e p t e d . C l a i m a n t ' s 
a t t o r n e y i s awarded $1,200 f o r s e r v i c e s b e f o r e the R e f e r e e a t 
h e a r i n g and on Board r e v i e w , t o be p a i d by the S A I F C o r p o r a t i o n . 

RICHARD L. CROOK, C l a i m a n t WCB 83-08025 
E v o h l Malagon, C l a i m a n t ' s A t t o r n e y S e p t e m b e r 26, 1984 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r 'on R e v i e w 
Reviewed by Board Members F e r r i s and B a r n e s . 

C l a i m a n t r e q u e s t s r e v i e w of t h o s e p o r t i o n s of R e f e r e e Brown's 
o r d e r w h i c h : ( 1 ) upheld the SAIF C o r p o r a t i o n ' s d e n i a l o f an 
a g g r a v a t i o n c l a i m ; ( 2 ) d e n i e d c l a i m a n t a d d i t i o n a l i n t e r i m 
compensation; ( 3 ) d e n i e d c l a i m a n t p e n a l t i e s and a t t o r n e y f e e s f o r 
an a l l e g e d f a i l u r e t o a c c e p t or deny c l a i m w i t h i n 60 days a f t e r 
t h e c l a i m was f i l e d ; and (4) awarded c l a i m a n t ' s a t t o r n e y $250 f o r 
s e r v i c e s r e n d e r e d i n o b t a i n i n g r e v e r s a l of S A I F ' s d e n i a l o f 
c u r r e n t upper back t r e a t m e n t . 

The Board m o d i f i e s the o r d e r of the R e f e r e e i n s o f a r a s i t 
e s t a b l i s h e s $250 as a r e a s o n a b l e f e e f o r s e r v i c e s r e n d e r e d by 
c l a i m a n t ' s a t t o r n e y i n o b t a i n i n g r e v e r s a l of S A I F ' s d e n i a l of 
c u r r e n t upper back t r e a t m e n t . The Board a f f i r m s and adopts the 
o r d e r of the R e f e r e e i n a l l o t h e r r e s p e c t s . 

On J a n u a r y 19, 1981 c l a i m a n t s u f f e r e d a compensable i n j u r y t o 
h i s d o r s a l s p i n e . He was awarded 48° f o r 15% u n s c h e d u l e d 
permanent d i s a b i l i t y by an Opinion and Order d a t e d A p r i l 18, 
1983. The o r d e r d e s c r i b e d c l a i m a n t ' s c o m p l a i n t s a s of t h e 
March 15, 1983 h e a r i n g as f o l l o w s : 

" C l a i m a n t had o c c a s i o n a l s h a r p p a i n s 
between h i s s h o u l d e r s , an a c h i n g p a i n i n 
h i s s h o u l d e r s and p e r i o d i c l e g numbness and 
h e a c h a c h e [ s i c ] . H i s s h o u l d e r s became 
t i g h t and h i s back s t i f f from too much 
d r i v i n g . He a v o i d e d 'throwing h i s k i d s 
around', p l a y i n g b a s e b a l l and h i k i n g 
b e c a u s e of back p a i n . " 

On May 2, 1983 Dr. Robert M. C a r l o c k , D.C., c l a i m a n t ' s 
t r e a t i n g d o c t o r , wrote SAIF t h a t he c o n t i n u e d t o t r e a t c l a i m a n t on 
an as-needed b a s i s f o r p a l l i a t i v e p u r p o s e s . He e x p l a i n e d t h a t 
c l a i m a n t came to the o f f i c e f o r t r e a t m e n t o n l y on o c c a s i o n s when 
he c o u l d not t o l e r a t e t h e mid back p a i n any l o n g e r . Dr. C a r l o c k 
s t a t e d t h a t he was t r e a t i n g c l a i m a n t once or t w i c e monthly and 
t h a t a l t h o u g h t r e a t m e n t r e l i e v e d t h e b u r n i n g p a i n between 
c l a i m a n t ' s s h o u l d e r s a t s p i n a l l e v e l T4 through T7, t h e 
a d j u s t m e n t s were not going t o t o t a l l y c u r e c l a i m a n t ' s problem. 
Dr. C a r l o c k s t a t e d t h a t he s u s p e c t e d c l a i m a n t would have 
o c c a s i o n a l symptoms i n t h a t a r e a f o r a v e r y l o n g t i m e . 

I n h i s August 10, 1983 l e t t e r t o S A I F , Dr. C a r l o c k s t a t e d 
t h a t c l a i m a n t r e q u i r e d an i n c r e a s e i n the number of o f f i c e v i s i t s 
d u r i n g J u l y 1983. He s t a t e d t h a t c l a i m a n t r e p o r t e d s u f f e r i n g from 
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severe headaches and mid d o r s a l p a i n , b u t t h a t most r e c e n t l y h i s 
symptoms had begun t o r e m i t w i t h a d d i t i o n a l t r e a t m e n t s . Dr. 
C a r l o c k ' s September 13, 1983 l e t t e r t o SAIF f u r t h e r b u t t r e s s e d h i s 
p o s i t i o n t h a t t h e c o n d i t i o n f o r which he was t r e a t i n g c l a i m a n t 
stemmed d i r e c t l y from the o r i g i n a l compensable i n j u r y . 

Dr. James R. Degge, M.D., examined c l a i m a n t a t SAIF's 
r e q u e s t . I n h i s September 23, 1983 r e p o r t he s t a t e d : 

"Second, he has a c o n g e n i t a l l a s t lumbar 
v e r t e b r a , s a c r a l i z e d by t h e r i g h t 
t r a n s v e r s e process, which i s a source o f 
p o s t u r a l low back symptoms and t h i s 
c o n d i t i o n i s a c c o u n t i n g f o r ongoing 
symptoms i n the lumbar area. I t i s not a 
w o r k - r e l a t e d c o n d i t i o n . I t was n e i t h e r 
aggravated nor a c c e l e r a t e d by t h e a c c i d e n t 
under c o n s i d e r a t i o n . 

"As f a r as the w o r k - r e l a t e d i n j u r i e s a r e 
concerned, h i s c o n d i t i o n i s s t a t i o n a r y . 
Claim c l o s u r e can be undertaken. C u r r e n t 
c h i r o p r a c t i c t r e a t m e n t i s p a l l i a t i v e o n l y 
f o r non-work r e l a t e d c o n d i t i o n s and would 
more p r o p e r l y be c a r r i e d under h i s p r i v a t e 
i n s u r a n c e . " 

Subsequently, SAIF issued a d e n i a l l e t t e r on October 14, 1983 
not o n l y r e j e c t i n g the a g g r a v a t i o n c l a i m , b u t a l s o denying p r e s e n t 
t r e a t m e n t . SAIF e x p l a i n e d : " F u r t h e r , the need f o r your p r e s e n t 
t r e a t m e n t i s a r e s u l t o f the c o n g e n i t a l a b n o r m a l i t y i n your lower 
back and not needed as t h e r e s u l t o f your work- r e l a t e d c o n d i t i o n . " 

The Referee found p r e s e n t t r e a t m e n t f o r c l a i m a n t ' s upper back 
t o be compensable, se t a s i d e t h a t p o r t i o n o f SAIF's d e n i a l and 
awarded c l a i m a n t ' s a t t o r n e y $250 f o r s e r v i c e s rendered " i n 
c l a r i f y i n g t h e a m b i g u i t y . " 

We f i n d no a m b i g u i t y i n SAIF's b l a n k e t d e n i a l o f p r e s e n t 
medical t r e a t m e n t . When the d e n i a l i s read i n c o n j u n c t i o n w i t h 
Dr. Degge ' s r e p o r t , SAIF's p o s i t i o n c o u l d not have been c l e a r e r . 

ORS 656.386(1) r e q u i r e s t h e award of a reasonable a t t o r n e y ' s 
f e e when a c l a i m a n t p r e v a i l s a t h e a r i n g on a denied c l a i m . The 
amount t o be deemed reasonable i s t o be determined based on t h e 
e f f o r t s o f the a t t o r n e y and the r e s u l t s o b t a i n e d , s u b j e c t t o 
c e r t a i n maximums. OAR 438-47-010(2). SAIF's b l a n k e t d e n i a l o f 
c u r r e n t t r e a t m e n t n e c e s s i t a t e d t h e h e a r i n g b e f o r e t h e Referee. 
Alth o u g h c l a i m a n t r a i s e d a number o f issues a t the h e a r i n g , a 
s u b s t a n t i a l p a r t of c l a i m a n t ' s a t t o r n e y ' s e f f o r t s were r e l a t e d t o 
the medical s e r v i c e s i s s u e . A s u b s t a n t i a l b e n e f i t was o b t a i n e d 
f o r c l a i m a n t , as h i s c h r o n i c back c o n d i t i o n w i l l l i k e l y r e q u i r e 
o c c a s i o n a l t r e a t m e n t f o r q u i t e some t i m e . 

C o n s i d e r i n g c l a i m a n t ' s a t t o r n e y ' s e f f o r t s and t h e r e s u l t s 
o b t a i n e d , we f i n d $750 t o be a reasonble a t t o r n e y ' s f e e . 
A c c o r d i n g l y , we i n c r e a s e the Referee's award o f a t t o r n e y fees t o 
c l a i m a n t ' s a t t o r n e y by $500. 

ORDER 

The Referee's o r d e r dated February 23, 1984 i s a f f i r m e d i n 
-1317-



p a r t and m o d i f i e d i n p a r t . The Referee's o r d e r o f $250 a t t o r n e y ' s 
fees f o r s e r v i c e s rendered i n c o n n e c t i o n w i t h t h e r e v e r s a l o f t h e 
SAIF C o r p o r a t i o n ' s d e n i a l o f c u r r e n t upper back t r e a t m e n t i s 
m o d i f i e d and a t t o r n e y ' s fees o f $750 f o r s a i d s e r v i c e s a r e o r d e r e d 
i n l i e u t h e r e o f . The Referee's o r d e r i s a f f i r m e d i n a l l o t h e r 
r e s p e c t s . 

Reviewed by Board Members Barnes and F e r r i s . 

The SAIF C o r p o r a t i o n r e q u e s t s review o f t h a t p o r t i o n o f 
Referee Q u i l l i n a n ' s o r d e r s which: (1) awarded c l a i m a n t 5% (7.5°) 
scheduled permanent d i s a b i l i t y f o r a l e f t knee i n j u r y ; ( 2) awarded 
c l a i m a n t 15% (48°) unscheduled permanent d i s a b i l i t y f o r a low back 
i n j u r y and (3) awarded c l a i m a n t 5% (16°) unscheduled permanent 
d i s a b i l i t y f o r a neck i n j u r y . An August 13, 1983 D e t e r m i n a t i o n 
Order had awarded c l a i m a n t no scheduled or unscheduled permanent 
d i s a b i l i t y . Claimant c r o s s - r e q u e s t s review c o n t e n d i n g : (1) SAIF 
f a i l e d t o pay t h e c o r r e c t temporary t o t a l d i s a b i l i t y r a t e ; (2) 
SAIF f a i l e d t o make these payments w i t h i n 14 days o f n o t i c e and 
(3) SAIF sh o u l d be assessed p e n a l t i e s and a t t o r n e y fees f o r i t s 
a l l e g e d l y unreasonable conduct. 

We f i n d t h a t c l a i m a n t has f a i l e d t o prove t h a t she has 
i n c u r r e d permanent d i s a b i l i t y and thus r e v e r s e a l l o f the 
Referee's awards o f permanent d i s a b i l i t y . 

Claimant i s a 29 year o l d cannery worker. I n October 1982 
she s u s t a i n e d a compensable i n j u r y when she s l i p p e d and f e l l on a 
wet f l o o r . Claimant landed on her back, s l i d across t h e f l o o r and 
s t r u c k her l e f t knee on a p i l l a r . 

C l a i mant's c o n d i t i o n has been g e n e r a l l y diagnosed as c e r v i c a l 
and lumbar s t r a i n . She a l s o s u s t a i n e d a c o n t u s i o n o f t h e l e f t 
knee. X-rays have been n e g a t i v e . Treatment has been c o n s e r v a t i v e 

I n December 1982, f o l l o w i n g s e v e r a l months o f c h i r o p r a c t i c 
t r e a t m e n t , c l a i m a n t was e v a l u a t e d a t the Callahan Center. Dr. 
Henry, p s y c h o l o g i s t , r e p o r t e d t h a t c l a i m a n t ' s e v a l u a t i o n r e f l e c t e d 
a " r a t h e r acute e m o t i o n a l d i s t r e s s r e l a t e d p r i m a r i l y t o m a r i t a l 
and f a m i l y d i f f i c u l t i e s . " These d i f f i c u l t i e s were not r e l a t e d t o 
c l a i m a n t ' s i n d u s t r i a l i n j u r y i n t h e p s y c h o l o g i s t ' s o p i n i o n . Dr. 
Henry f u r t h e r opined t h a t c l a i m a n t r e p r e s e n t e d a "somewhat g r e a t e r 
t h a n average r i s k f o r f a l l i n g i n t o a r o l e o f c h r o n i c d i s a b i l i t y . " 

I n January 1983 c l a i m a n t was examined by Dr. Stevens, 
o r t h o p e d i s t . Dr. Stevens found n o t h i n g s p e c i f i c t o i n d i c a t e 
i n t r a - a r t i c u l a r i n j u r y o f her l e f t knee. The d o c t o r diagnosed 
l e f t knee c o n t u s i o n , w i t h p e r s i s t e n t m i l d p a t e l l a r t e n d i n i t i s . 
Dr. Stevens noted t h a t t h e "amount of d i s c o m f o r t r e g i s t e r e d i s 
somewhat more tha n one might e x p e c t . " 

I n March 1983 Dr. U t t e r , c l a i m a n t ' s t h e n - t r e a t i n g 
c h i r o p r a c t o r , d e c l a r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y as o f 
February 2, 1983 and r e l e a s e d her f o r r e g u l a r work. Dr. U t t e r 
opined t h a t c l a i m a n t ' s l e f t knee was e x c e l l e n t and t h a t she had 
10% permanent impairment r e l a t i n g t o her c e r v i c a l and lumbar spin e 

ANGELINA GONZALEZ, C l a i m a n t 
G a t t i & G a t t i , C l a i m a n t ' s A t t o r n e y s 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 82-10708 
S e p t e m b e r 26, 1984 
O r d e r on R e v i e w 
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By l e t t e r dated A p r i l 30, 1983 Dr. Murphy, o f BBV Medical 
S e r v i c e s , a l s o found c l a i m a n t m e d i c a l l y s t a t i o n a r y . The d o c t o r 
noted t h a t c l a i m a n t ' s c o m p l a i n t s o f neck, low back and l e f t knee 
p a i n c o n t i n u e d . However, Dr. Murphy found no o b j e c t i v e evidence 
o f impairment. I t was Dr. Murphy's o p i n i o n t h a t c l a i m a n t d i d have 
c e r v i c a l p a i n , which i n c r e a s e d i n the form o f headaches when the 
neck's motion neared normal o u t e r l i m i t s . 

I n August 1983 Dr. U t t e r r e p o r t e d t h a t he d i d n o t concur w i t h 
the "BBV" r e p o r t and advised t h a t he had r e f e r r e d c l a i m a n t t o Dr. 
B o l i n , c h i r o p r a c t o r . 

Claimant was examined by Dr. B o l i n , c h i r o p r a c t o r , i n 
September 1983. Dr. B o l i n noted no l e f t knee a b n o r m a l i t y , o t h e r 
than tenderness a t the medial c o l l a t e r a l l i g a m e n t and meniscus. 
C e r v i c a l range o f motion was above average. X-rays i n d i c a t e d a 
s u b l u x a t i o n o f t h e c e r v i c a l spine which t h e d o c t o r b e l i e v e d t o be 
c h r o n i c and u n r e l a t e d . Dr. B o l i n a t t r i b u t e d c l a i m a n t ' s low back 
p a i n t o a f a c e t syndrome due t o c l a i m a n t ' s o b e s i t y . Dr. B o l i n 
recommended a n e u r o l o g i c a l e x a m i n a t i o n t o r u l e o u t n e u r o p a t h o l o g y 
of t he upper c e r v i c a l s p i n e . I t was Dr. B o l i n ' s u l t i m a t e o p i n i o n 
t h a t c l a i m a n t had no measurable impairment. 

I n August 1983 c l a i m a n t began t r e a t i n g w i t h Dr. Berman, a 
c h i r o p r a c t o r . I n November 1983 Dr. Berman r e p o r t e d t h a t c l a i m a n t 
demonstrated an a p p r o x i m a t e l y 20% decrease i n c e r v i c a l and lumbar 
ranges o f motion w i t h p a i n and tenderness a t the extremes o f 
m o b i l i t y . The d o c t o r a l s o noted muscle spasms i n t h e c e r v i c a l and 
lumbar areas. Dr. Berman opined t h a t c l a i m a n t d i s p l a y e d 
c h a r a c t e r i s t i c s c o n s i s t e n t w i t h a permanent p a r t i a l impairment 
i n v o l v i n g the t r a u m a t i z e d areas. Based on c l a i m a n t ' s r e p o r t e d 
symptoms, Dr. Berman f e l t c l a i m a n t s u f f e r e d from a c h r o n i c 
c e r v i c a l and lumbar s t r a i n / s p r a i n and p a i n syndrome. 

The Referee acknowledged the l a c k o f o b j e c t i v e evidence o f 
permanent impairment. However, a p p a r e n t l y based upon c l a i m a n t ' s 
t e s t i m o n y , t h e Referee g r a n t e d c l a i m a n t awards of permanent knee, 
back and neck d i s a b i l i t y . 

We f i n d t h a t c l a i m a n t has f a i l e d t o prove t h a t she has 
s u s t a i n e d permanent impairment as a r e s u l t o f her compensable 
i n j u r y . We f i n d no evidence o f permanent l e f t knee impairment 
a t t r i b u t a b l e t o c l a i m a n t ' s compensable i n j u r y . Regarding 
back/neck impairment, we do not f i n d t he o p i n i o n s o f her former 
and p r e s e n t c h i r o p r a c t o r s c o n v i n c i n g . Dr. U t t e r f e l t c l a i m a n t had 
s u s t a i n e d 10% c e r v i c a l and low back impairment; however, t h a t 
o p i n i o n was based on an e x a m i n a t i o n which o c c u r r e d b e f o r e c l a i m a n t 
was d e c l a r e d m e d i c a l l y s t a t i o n a r y . Dr. Berman's o p i n i o n o f 
c e r v i c a l and low back permanent impairment i s p r i m a r i l y based on 
c l a i m a n t ' s symptomatology. Dr. B o l i n acknowledged c l a i m a n t ' s 
symptoms, b u t a t t r i b u t e d them t o nonwork f a c t o r s . We f i n d Dr. 
B o l i n ' s o p i n i o n as p l a u s i b l e , i f not more p l a u s i b l e , than Dr. 
Berman's. 

We a f f i r m and adopt those p o r t i o n s of the Referee's o r d e r 
c o n c e r n i n g the time l o s s r a t e , t h e date time l o s s was due and 
c l a i m a n t ' s r e q u e s t f o r p e n a l t i e s and a t t o r n e y f e e s . 
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ORDER 

The Referee's o r d e r s dated March 6, 1984 and March 16, 1984 
are a f f i r m e d i n p a r t and r e v e r s e d i n p a r t . Those p o r t i o n s o f t h e 
Referee's o r d e r s which awarded c l a i m a n t scheduled and unscheduled 
permanent d i s a b i l i t y are r e v e r s e d , and, i n l i e u t h e r e o f , t h e 
D e t e r m i n a t i o n Order dated August 11, 1983, i s r e i n s t a t e d and 
a f f i r m e d . The remainder o f t h e Referee's o r d e r i s a f f i r m e d . 

DELBERT LAWSON, C l a i m a n t WCB 82-10501 & 82-11235 
S t e v e n Y a t e s , C l a i m a n t ' s A t t o r n e y S e p t e m b e r 26, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y I n t e r i m O r d e r Remanding 
B r i a n P ocock, D e f e n s e A t t o r n e y 
M i l l e r , e t a l . , A t t o r n e y s 
Argonaut Insurance has requested review o f Referee Browne's 

o r d e r which s e t a s i d e i t s d e n i a l and which upheld the SAIF 
C o r p o r a t i o n ' s d e n i a l . Argonaut has w r i t t e n t o t h e Board 
i n d i c a t i n g t h a t the e x h i b i t s c o n t a i n e d i n the Board's r e c o r d on 
rev i e w do not c o n s t i t u t e t h e e n t i r e r e c o r d b e f o r e t h e Referee. 
The Referee who heard t h i s case i s no l o n g e r an employee o f the 
Hearings D i v i s i o n . Argonaut's a t t o r n e y submits copies o f s e v e r a l 
cover l e t t e r s , i n c l u d i n g e n c l o s u r e s , a l l e g e d l y s u b m i t t e d t o t h e 
Referee by b o t h Argonaut's a t t o r n e y and SAIF's a t t o r n e y . The 
en c l o s u r e s are medical r e p o r t s which are not c o n t a i n e d i n t h e 
r e c o r d on re v i e w b e f o r e t h e Board. 

The Board does not have a u t h o r i t y t o co n s i d e r evidence n o t 
s u b m i t t e d t o i t as p a r t o f th e r e c o r d on r e v i e w . ORS 656.295(5). 
However, i f the Board determines t h a t a case has been i m p r o p e r l y , 
i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y developed by th e r e f e r e e , 
i t has a u t h o r i t y t o remand. ORS 656.295(5). 

Under t h e c i r c u m s t a n c e s , we conclude t h a t t h i s case was 
i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y developed by 
the Referee. We t h e r e f o r e remand t o the P r e s i d i n g Referee f o r t h e 
l i m i t e d purpose o f a s c e r t a i n i n g what documents were b e f o r e t h e 
Referee and are t h e r e f o r e a proper p a r t o f t h i s r e c o r d . The Board 
r e t a i n s j u r i s d i c t i o n over the request f o r r e v i e w . When t h e 
P r e s i d i n g Referee has determined what e x h i b i t s c o n s t i t u t e t h e 
r e c o r d on re v i e w , t h e case should be r e t u r n e d t o the Board. At 
t h a t t i me we w i l l s e t a new b r i e f i n g schedule. 

ORDER 

Th i s case i s remanded t o th e P r e s i d i n g Referee f o r p r o c e s s i n g 
c o n s i s t e n t w i t h t h i s o r d e r . 

ELLEN L. MOLL, C l a i m a n t WCB 82-06560 
J e n k s & W e i n s t e i n , C l a i m a n t ' s A t t o r n e y s S eptember 26, 1984 
B o t t i n i & B o t t i n i , D e f e n s e A t t o r n e y s O r d e r on Rev i e w 
Reviewed by Board Members F e r r i s and Lewis. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee W i l l i a m s ' o r d e r which 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s m u l t i p l e c o m p l a i n t s which 
i n c l u d e muscle s t r a i n and p s y c h o l o g i c a l problems and which awarded 
c l a i m a n t ' s a t t o r n e y a fee o f $3000 f o r s e r v i c e s a t h e a r i n g . The 
i n s u r e r contends t h a t c l a i m a n t ' s ongoing p s y c h o l o g i c a l problems 
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a r e n o t r e l a t e d t o her compensable i n j u r y and t h a t t h e a t t o r n e y 
fee i s e x c e s s i v e . The Board m o d i f i e s t h e o r d e r o f t h e Referee. 

We make t h e f o l l o w i n g f i n d i n g s o f f a c t . C l a i m a n t , a process 
s e r v e r , s u f f e r e d a compensable i n j u r y i n December 1980 when she 
was a s s a u l t e d by a person on whom she was s e r v i n g papers. As a 
r e s u l t o f t h e a s s a u l t , c l a i m a n t s u f f e r e d a l e f t ear c o n t u s i o n . 
She a l s o complained o f neck, shoulder and h e a r i n g problems. 
Claimant had p r e e x i s t i n g p s y c h o l o g i c a l problems f o r which she had 
been h o s p i t a l i z e d s e v e r a l times and f o r which she had been t r e a t e d 
by Dr. G r i f f i n , p s y c h i a t r i s t , s i n c e May 1978. 

I n June 1981 c l a i m a n t ' s a s s a i l a n t went t o t r i a l , a t which 
c l a i m a n t t e s t i f i e d , and her a s s a i l a n t was c o n v i c t e d . T h e r e a f t e r , 
a pre-sentence i n v e s t i g a t i o n was made, d u r i n g which t i m e t h e 
a s s a i l a n t remained f r e e on b a i l . The a s s a i l a n t was sentenced on 
August 12, 1981. 

Claimant t e s t i f i e d t h a t as the t i m e f o r s e n t e n c i n g 
approached, she became i n c r e a s i n g l y upset and f e a r f u l t h a t b e f o r e 
t h e s e n t e n c i n g c o u l d t a k e p l a c e , her a s s a i l a n t would c a r r y o u t her 
t h r e a t s t o k i l l c l a i m a n t . On August 7, 1981 c l a i m a n t was 
h o s p i t a l i z e d f o r g a s t r o i n t e s t i n a l symptoms by Dr. A n t o n i s k i s , b u t 
she was t r a n s f e r r e d t o t h e mental h e a l t h u n i t where she was 
t r e a t e d by Dr. G r i f f i n . The h o s p i t a l r e c o r d s i n d i c a t e t h a t 
c l a i m a n t was e m o t i o n a l l y s t r e s s e d by b o t h her ongoing d i v o r c e and 
her f e a r s about her a s s a i l a n t ' s t h r e a t s . Dr. G r i f f i n l e f t 
i n s t r u c t i o n s t h a t doors were t o remain l o c k e d near c l a i m a n t ' s room 
and t h a t v i s i t o r s were t o be m o n i t o r e d . 

The r e c o r d s show t h a t on August 12, however, c l a i m a n t was 
f e e l i n g q u i t e r e l a x e d because her a s s a i l a n t had been c o n v i c t e d and 
sentenced. On August 13 c l a i m a n t was d i s c h a r g e d from t h e h o s p i t a l 
and Dr. G r i f f i n r e p o r t e d t h a t she had been q u i t e f r i g h t e n e d about 
th e t r i a l and t h e t h r e a t s b u t t h a t she had marked r e l i e f f o l l o w i n g 
the s e n t e n c i n g . Claimant's d i v o r c e was f i n a l on August 24. The 
i n s u r e r r e f u s e d t o pay f o r t h e August 1981 h o s p i t a l b i l l s . 

Dr. G r i f f i n r e p o r t e d t h a t c l a i m a n t was h o s p i t a l i z e d i n August 
1981 f o r g a s t r i c and abdominal symptoms which were p r e c i p i t a t e d by 
her f e a r s o f t h e t h r e a t s on her l i f e . Dr. G r i f f i n s t a t e d t h a t 
s t r e s s from the a s s a u l t and the ongoing l e g a l processes aggravated 
her p s y c h o l o g i c a l c o n d i t i o n which i n t u r n caused i n c r e a s e d 
p h y s i c a l symptoms. As f o r c l a i m a n t ' s c o n d i t i o n i n June 1982, Dr. 
G r i f f i n a d m i t t e d t h a t whether the i n j u r y was s t i l l c o n t r i b u t i n g t o 
c l a i m a n t ' s e m o t i o n a l problems was a c o n f u s i n g i s s u e . 

On June 18, 1982 the i n s u r e r i s s u e d a d e n i a l which s t a t e d , 
"we must r e s p e c t f u l l y deny your c l a i m f o r f u r t h e r b e n e f i t s 
i n v o l v i n g any c o n d i t i o n s u n r e l a t e d t o your contused ear b u t w i l l 
c o n t i n u e t o accept r e s p o n s i b i l i t y f o r your l e f t ear c o n t u s i o n . " 
At h e a r i n g , however, the i n s u r e r ' s a t t o r n e y s t a t e d , "the terms of 
t h e d e n i a l e s s e n t i a l l y i n d i c a t e t h a t a t t h a t p o i n t i n t i m e f u r t h e r 
r e s p o n s i b i l i t y [ f o r ] muscle p u l l , psysomatic [ s i c ] and p s y c h i a t r i c 
problems were b e i n g denied; t h e r e b y , i n d i c a t i n g an acceptance o f a 
temporary f l a r e u p . " 

The Referee found t h a t t h e August 1981 h o s p i t a l i z a t i o n was 
not compensable. Furthermore, t h e Referee i n t e r p r e t e d t h e d e n i a l 
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l e t t e r t o deny t h a t c l a i m a n t s u f f e r e d any p h y s i c a l o r e m o t i o n a l 
e f f e c t s o f t h e i n j u r y o t h e r t h a n a l e f t ear c o n t u s i o n . F i n d i n g 
t h a t some p s y c h o l o g i c a l problems r e s u l t e d from t h e a s s a u l t and 
thus were compensable, t h e Referee s e t a s i d e t h e d e n i a l as he had 
co n s t r u e d i t . 

We f i n d t h a t c l a i m a n t ' s problems i n August 1981, whether 
expressed as p h y s i c a l or e m o t i o n a l , were t h e r e s u l t o f h e r 
p s y c h o l o g i c a l c o n d i t i o n . Because o f our d e c i s i o n below, we need 
not d e cide whether c l a i m a n t ' s compensable i n j u r y was a m a t e r i a l 
c o n t r i b u t i n g cause o f her p s y c h o l o g i c a l problems a t t h a t t i m e . 

On re v i e w t h e i n s u r e r r e i t e r a t e s i t s p o s i t i o n t h a t t h e 
December 1980 i n c i d e n t r e s u l t e d i n a temporary e x a c e r b a t i o n o f t h e 
p r e e x i s t i n g p s y c h o l o g i c a l d i s o r d e r . C o n s i d e r i n g t h i s c o n c e s s i o n 
and t h e i n s u r e r ' s e x p l a n a t i o n t h a t a t t h e time o f t h e June 1982 
d e n i a l i t was denying f u r t h e r r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
p s y c h o l o g i c a l problems, we i n t e r p r e t t h e d e n i a l t o deny 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n a f t e r t h e 
date o f the d e n i a l . F u r t h e r , we i n t e r p r e t t h e d e n i a l t o mean an 
acceptance f o r a l l such c o n d i t i o n s b e f o r e t h e June 1982 d e n i a l . 
We w i l l n o t carve t he August 1981 h o s p i t a l i z a t i o n o u t o f t h e 
accepted p o r t i o n o f t h e c l a i m . 

We f i n d t h a t c l a i m a n t ' s December 1980 i n c i d e n t was n o t a 
m a t e r i a l c o n t r i b u t i n g cause o f her p s y c h o l o g i c a l problems a f t e r 
June 1982. Consequently, we a f f i r m t h e June 18, 1982 d e n i a l . 

Regarding t he a t t o r n e y fee q u e s t i o n f o r c l a i m a n t ' s a t t o r n e y ' s 
s e r v i c e s a t h e a r i n g , we c o n s i d e r t he e f f o r t s expended and r e s u l t s 
o b t a i n e d . OAR 438-47-010(2). Unquestionably, c l a i m a n t ' s c o u n s e l 
has expended a s i g n i f i c a n t amount o f time and e f f o r t i n a t t e m p t i n g 
t o have t h e i n s u r e r ' s d e n i a l s e t a s i d e . However, by v i r t u e o f 
today's o r d e r , c l a i m a n t has o b t a i n e d compensation o n l y f o r her 
August 1981 h o s p i t a l i z a t i o n . A p p l y i n g t h e standards o f OAR 
438-47-010(2) and comparing t h i s case w i t h s i m i l a r cases, we f i n d 
t h a t an a t t o r n e y ' s fee o f $750 i s a p p r o p r i a t e . 

ORDER 

The Referee's o r d e r dated December 30, 1983 i s m o d i f i e d . The 
i n s u r e r ' s June 18, 1982 d e n i a l , as i n t e r p r e t e d h e r e i n , i s 
a f f i r m e d . The August 1981 h o s p i t a l i z a t i o n i s compensable. The 
a t t o r n e y f ee award f o r s e r v i c e s a t the h e a r i n g l e v e l i s $750. 
Th i s m a t t e r i s remanded t o the i n s u r e r f o r payment o f b e n e f i t s 
r e l a t e d t o c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n t h r o u g h June 18, 
1982 and f o r submission f o r c l o s u r e under ORS 656.268. Claimant's 
a t t o r n e y s h a l l r e c e i v e $350 f o r s e r v i c e s on Board r e v i e w 
p e r t a i n i n g t o the August 1981 h o s p i t a l i z a t i o n i s s u e . 
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DAVID PETSHOW, C l a i m a n t WCB 80-08903 & 81-0 0 2 6 3 
Gal t o n , e t a l . , C l a i m a n t ' s A t t o r n e y s S eptember 26, 1984 
L a r r y Dawson, D e f e n s e - A t t o r n e y O r d e r on Remand 
Schwabe, e t a l . , D e f e n s e A t t o r n e y 
T h i s case i s b e f o r e us on remand from t he Court o f Appeals. 

Petshow v. P t l d . B o t t l i n g Co., 62 Or App 614 (1983). There are 
t h r e e p a r t i e s t o t h i s p r o c e e d i n g : c l a i m a n t and two 
e m p l o y e r s / i n s u r e r s . A l l are agreed t h a t t h e i s s u e on remand i s 
c l a i m a n t ' s a t t o r n e y ' s f e e . 

The p r i m a r y i s s u e t h r o u g h o u t t h e course o f t h i s p r o t r a c t e d 
l i t i g a t i o n ( p a r t i c u l a r l y as i t r e l a t e s t o t h e a t t o r n e y fee i s s u e 
p r e s e n t l y b e f o r e us) has been e m p l o y e r / i n s u r e r r e s p o n s i b i l i t y f o r 
payment o f compensation i n c o n n e c t i o n w i t h c l a i m a n t ' s r u p t u r e d 
A c h i l l e s tendon. A n c i l l a r y issues c o n c e r n i n g t h e 
e m p l o y e r s / i n s u r e r s ' r e s p e c t i v e c l a i m s p r o c e s s i n g o b l i g a t i o n s , 
c l a i m a n t ' s e n t i t l e m e n t t o be p a i d and r e t a i n i n t e r i m 
compensation/temporary t o t a l d i s a b i l i t y b e n e f i t s , compensation 
pu r s u a n t t o ORS 656.245, i n c l u d i n g r e l a t e d t r a v e l expenses, and 
q u e s t i o n s c o n c e r n i n g t h e " s u b j e c t m a t t e r j u r i s d i c t i o n " o f t h e 
Board, have a l l been r a i s e d and decided a t v a r i o u s l e v e l s o f t h i s 
p r o c e e d i n g . 

The Referee and t h e Board had determined t h a t payment o f 
compensation f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n was t h e 
r e s p o n s i b i l i t y o f L i b e r t y Mutual Insurance Company ( L i b e r t y ) as an 
a g g r a v a t i o n o f c l a i m a n t ' s 1976 i n j u r y w h i l e w o r k i n g f o r L i b e r t y ' s 
i n s u r e d , P o r t l a n d B o t t l i n g Company. The c o u r t r e v e r s e d t h e 
Board's o r d e r on the r e s p o n s i b i l i t y i s s u e , based upon i t s 
d e t e r m i n a t i o n t h a t c l a i m a n t had s u s t a i n e d a new i n j u r y on J u l y 17, 
1980, w h i l e w o r k i n g f o r h i s b r o t h e r , J. D. Petshow, who was 
i n s u r e d by Farm Bureau Insurance Company (Farm Bureau). 

The Referee had awarded c l a i m a n t ' s a t t o r n e y $1,200, payable 
by L i b e r t y , f o r p r e v a i l i n g on t h a t i n s u r e r ' s d e n i a l and f o r 
o b t a i n i n g reimbursement f o r t h e co s t o f a p a i r o f s p e c i a l shoes 
purchased by c l a i m a n t . A l t h o u g h an o r d e r had been e n t e r e d 
pursuant t o ORS 656.307, d e s i g n a t i n g Farm Bureau as t h e p a y i n g 
agent, t h e Referee r e c i t e d i n h i s o r d e r t h a t " . . . c l a i m a n t ' s 
r o l e i n t h i s m a t t e r was not pa s s i v e as might be i m p l i e d i n a .307 
p r o c e e d i n g . Rather t h e n a t u r e o f L i b e r t y Mutual's d e n i a l r a i s e d 
t h e n e c e s s i t y f o r c l a i m a n t and h i s a t t o r n e y t o t a k e an a c t i v e r o l e 
i n these proceedings which i n f a c t was done." Claimant sought 
p e n a l t i e s and a d d i t i o n a l a t t o r n e y fees based upon a l l e g a t i o n s o f 
unreasonable c l a i m s p r o c e s s i n g on t h e p a r t o f L i b e r t y ; however, 
t h e Referee d e c l i n e d t o g r a n t such r e l i e f as t o t h a t i n s u r e r . 

The Referee, however, d i d impose a p e n a l t y based upon h i s 
c o n c l u s i o n t h a t Farm Bureau had unreasonably delayed i t s d e n i a l , 
and i n a s s o c i a t i o n w i t h t h i s p e n a l t y awarded a $250 a t t o r n e y ' s f e e . 

I n an Order on R e c o n s i d e r a t i o n , t h e Referee concluded t h a t he 
had e r r o n e o u s l y d e c l i n e d t o o r d e r L i b e r t y t o reimburse c l a i m a n t 
f o r t r a v e l expenses r e l a t e d t o medical t r e a t m e n t , and he m o d i f i e d 
h i s p r e v i o u s o r d e r a c c o r d i n g l y . I n a d d i t i o n he awarded c l a i m a n t ' s 
a t t o r n e y an a d d i t i o n a l fee o f $200, t o be p a i d by L i b e r t y , f o r 
s e r v i c e s rendered i n c o n n e c t i o n w i t h t h i s i s s u e . 

On re v i e w L i b e r t y r a i s e d t h e iss u e s o f e m p l o y e r / i n s u r e r 
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r e s p o n s i b i l i t y and the reasonableness o f t h e Referee's award o f 
a t t o r n e y f e e s . We a f f i r m e d t h e Referee's o r d e r on a l l i s s u e s 
r a i s e d by c l a i m a n t ' s r e q u e s t f o r r e v i e w and L i b e r t y ' s 
c r o s s - r e q u e s t . 34 Van N a t t a 439 ( 1 9 8 2 ) . 

On f u r t h e r r e v i e w t o t h e Court o f Appeals, L i b e r t y pursued 
t h e r e s p o n s i b i l i t y i s s u e ( s u c c e s s f u l l y , as i n d i c a t e d above) as 
w e l l as t h e a t t o r n e y ' s fee i s s u e . Because t h e c o u r t agreed w i t h 
L i b e r t y t h a t i s was not r e s p o n s i b l e f o r payment o f c l a i m a n t ' s 
compensation, "the o r d e r awarding fees [was] r e v e r s e d . " 62 Or App 
a t 622. 

Claimant seeks an o r d e r d i r e c t i n g Farm Bureau t o pay t h e 
$1,400 a t t o r n e y ' s fee t h a t L i b e r t y Mutual was r e q u i r e d t o pay 
under t h e terms o f t h e Referee's o r d e r s . I n response Farm Bureau 
a s s e r t s , i n e f f e c t , t h a t a l t h o u g h i t . may have been necessary f o r 
c l a i m a n t t o t a k e an a c t i v e r o l e i n t h e h e a r i n g p r o c e e d i n g as a 
r e s u l t o f L i b e r t y ' s d e n i a l and t h e issues r e l a t e d t o t h e L i b e r t y 
c l a i m , no such c o n c l u s i o n i s w a r r a n t e d w i t h r e g a r d t o t h e Farm 
Bureau d e n i a l , which was concerned o n l y w i t h t h e q u e s t i o n o f 
e m p l o y e r / i n s u r e r r e s p o n s i b i l i t y . We are a d v i s e d by Farm Bureau 
t h a t the $250 p e n a l t y - a s s o c i a t e d a t t o r n e y ' s fee imposed by t h e 
Referee has been p a i d . 

I n i t s submission on remand, L i b e r t y Mutual has conceded t h a t 
i t s hould be o r d e r e d t o pay t h e $200 a t t o r n e y ' s fee awarded i n 
c o n n e c t i o n w i t h t h e i s s u e o f reimbursement f o r c l a i m a n t ' s t r a v e l 
expenses. A c c o r d i n g l y , t h e q u e s t i o n i s whether, c o n s i d e r i n g t h e 
e f f o r t s expended and r e s u l t s o b t a i n e d i n c l a i m a n t ' s b e h a l f on t h e 
r e s p o n s i b i l i t y i s s u e , as w e l l as t h e n a t u r e o f t h e i s s u e s 
p r e s e n t e d by Farm Bureau, an award o f a t t o r n e y fees i s 
a p p r o p r i a t e . For t h e f o l l o w i n g reasons, we t h i n k n o t . 

Farm Bureau's d e n i a l was i s s u e d by l e t t e r dated January 29, 
1981. The reason g i v e n was t h a t c l a i m a n t ' s A c h i l l e s tendon 
r u p t u r e was a consequence o f h i s 1976 P o r t l a n d B o t t l i n g / L i b e r t y 
i n j u r y . An o r d e r a l r e a d y had been e n t e r e d by t h e Compliance 
D i v i s i o n o f t h e Workers' Compensation Department, p u r s u a n t t o ORS 
656.307, d e s i g n a t i n g Farm Bureau as a p a y i n g agent and r e f e r r i n g 
t h e r e s p o n s i b i l i t y i s s u e t o the Hearings D i v i s i o n f o r a 
d e t e r m i n a t i o n . 

A g r e a t d e a l o f e f f o r t was expended by c l a i m a n t ' s a t t o r n e y i n 
o r d e r t o i d e n t i f y t h e a l l e g e d inadequate c l a i m s p r o c e s s i n g on t h e 
p a r t o f b o t h i n s u r e r s . On the i s s u e o f r e s p o n s i b i l i t y , however, 
we are i n c l i n e d t o agree w i t h Farm Bureau t h a t c l a i m a n t ' s 
p a r t i c i p a t i o n was more c h a r a c t e r i s t i c o f a mere w i t n e s s , as 
opposed t o a p a r t y / l i t i g a n t . C o m p e n s a b i l i t y was not a t i s s u e , 
p a r t i c u l a r l y under t h e terms o f t h e Farm Bureau's d e n i a l . 

The o p e r a t i v e a d m i n i s t r a t i v e r u l e i s OAR 438-47-090(1), which 
p r o v i d e s t h a t i n proceedings pursuant t o ORS 656.307, where t h e 
o n l y i s s u e i s e m p l o y e r / i n s u r e r r e s p o n s i b i l i t y , c l a i m a n t ' s a t t o r n e y 
r e c e i v e s no fee unless he o r she " a c t i v e l y and m e a n i n g f u l l y 
p a r t i c i p a t e s a t t h e h e a r i n g i n b e h a l f and i n defense o f c l a i m a n t ' s 
r i g h t s . " We have i n t e r p r e t e d " a c t i v e and m e a n i n g f u l " 
p a r t i c i p a t i o n i n r e s p o n s i b i l i t y l i t i g a t i o n , a t the Referee and 
Board l e v e l s , t o mean t h a t t h e c l a i m a n t has advocated a p o s i t i o n 
t h a t i s adverse t o one of t h e p o t e n t i a l l y r e s p o n s i b l e employers or 
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i n s u r e r s . Brent Bennett, 34 Van N a t t a 1563 ( 1 9 8 2 ) ; Robert 
Heilman, 34 Van N a t t a 1487 ( 1 9 8 2 ) . 

We are unable t o conclude t h a t c l a i m a n t a c t u a l l y took a 
p o s i t i o n a t h e a r i n g on the i s s u e o f e m p l o y e r / i n s u r e r 
r e s p o n s i b i l i t y . Indeed, by h i s opening remarks, c l a i m a n t ' s 
a t t o r n e y appeared t o i n d i c a t e t h a t the Referee sh o u l d s e t a s i d e 
b o t h i n s u r e r s ' d e n i a l s and award a reasonable a t t o r n e y ' s fee i n 
c o n n e c t i o n w i t h each. Of course, o n l y one e m p l o y e r / i n s u r e r c o u l d 
be found r e s p o n s i b l e . SAIF.v. Webber, 66 Or App 463 ( 1 9 8 4 ) . 

Under these c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t ' s 
a t t o r n e y i s not e n t i t l e d t o an a t t o r n e y ' s fee f o r s e r v i c e s 
rendered i n c o n n e c t i o n w i t h the i s s u e o f e m p l o y e r / i n s u r e r 
r e s p o n s i b i l i t y . Claimant d i d not " a c t i v e l y and m e a n g i n g f u l l y " 
p a r t i c i p a t e a t t h e h e a r i n g , or a t any o t h e r l e v e l o f t h i s 
l i t i g a t i o n , w i t h r e g a r d t o t h e r e s p o n s i b i l i t y i s s u e . See a l s o 
Nat. Farm. I n s . v. S c o f i e l d , 56 Or App 130 ( 1 9 8 2 ) ; Hanna v. McGrew 
Bros. S a w m i l l , 45 Or App 757 (1980). 

ORDER 

L i b e r t y Mutual Insurance Company s h a l l pay c l a i m a n t ' s 
a t t o r n e y $200 as a reasonable a t t o r n e y ' s fee i n accordance w i t h 
the terms o f t h e Referee's o r d e r . No a d d i t i o n a l i n s u r e r - p a i d fee 
i s payable t o c l a i m a n t under the terms o f t h i s o r d e r . 

ROBERT E. PONDER, C l a i m a n t WCB 83-07403 
O l s o n Law F i r m , C l a i m a n t ' s A t t o r n e y s S eptember 26, 1984 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Rev i e w 
Reviewed by Board Members F e r r i s and Lewis. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Brown's o r d e r which 
s e t a s i d e i t s p a r t i a l d e n i a l of c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n 
or d e p r e s s i o n and assessed i t a p e n a l t y and an accompanying 
a t t o r n e y ' s fee f o r an unreasonable d e n i a l . 

The Board a f f i r m s t h a t p o r t i o n o f the Referee's o r d e r which 
se t a s i d e t h e i n s u r e r ' s p a r t i a l d e n i a l . However, we r e v e r s e t h a t 
p o r t i o n o f the o r d e r which assessed the i n s u r e r a p e n a l t y and an 
accompanying a t t o r n e y ' s f e e . We f i n d t h a t the d e n i a l was not 
unreasonable. 

The f o l l o w i n g f a c t s p r o v i d e a reasonable b a s i s f o r t h e 
i n s u r e r ' s d e n i a l . The p s y c h i a t r i c t r e a t m e n t which p r e c i p i t a t e d 
t h e i n s u r e r ' s d e n i a l took p l a c e a p p r o x i m a t e l y s i x years 
p o s t - i n j u r y , f o l l o w i n g an a p p r o x i m a t e l y t h r e e year p e r i o d i n which 
c l a i m a n t seldom sought t r e a t m e n t r e g a r d i n g h i s p s y c h i a t r i c 
problems. The e x t e n t o f c l a i m a n t ' s care d u r i n g t h i s t h r e e year 
h i a t u s was an u n s p e c i f i e d amount o f t r e a t m e n t s f o r a seven month 
p e r i o d a t Jackson County Mental H e a l t h C l i n i c . Moreover, a t the 
time o f c l a i m c l o s u r e , some f o u r years b e f o r e the d e n i a l , s e v e r a l 
o f t h e medical r e p o r t s seem t o i n d i c a t e t h a t h i s p s y c h i a t r i c 
problems r e l a t e d t o h i s compensable head and l e f t s h oulder i n j u r y 
had s t a b i l i z e d or r e s o l v e d . Furthermore, i t i s well-documented 
t h a t c l a i m a n t has a p r e e x i s t i n g p e r s o n a l i t y d i s o r d e r . 
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ORDER 

The Referee's o r d e r dated December 19, 1983 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . That p o r t i o n which assessed t h e 
i n s u r e r a p e n a l t y and an accompanying a t t o r n e y fee f o r an 
unreasonable d e n i a l i s r e v e r s e d . The remainder o f t h e o r d e r i s 
a f f i r m e d . Claimant's a t t o r n e y i s awarded $400 f o r s e r v i c e s on 
Board r e v i e w , t o be p a i d by t h e i n s u r e r . 

O L L I E A. RATER, C l a i m a n t WCB 82-09665 
B u r t , e t a l . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 26, 1984 
S p e a r s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Rev i e w 
Reviewed by Board Members Barnes and F e r r i s . 

The s e l f - i n s u r e d employer r e q u e s t s review o f t h a t p o r t i o n o f 
Referee Wilson's o r d e r which ordered c l a i m a n t ' s back i n j u r y c l a i m 
reopened on the b a s i s o f a g g r a v a t i o n e f f e c t i v e November 29, 1982 
even though the employer had no n o t i c e o f a November 1982 
a g g r a v a t i o n c l a i m u n t i l l a t e i n the course o f t h e h e a r i n g 
proceedings and never denied a November 1982 a g g r a v a t i o n c l a i m . 
The i s s u e i s j u r i s d i c t i o n a l under Syphers v. K-M Logging, I n c . , 51 
Or App 769 ( 1 9 8 1 ) , and Thomas v. SAIF, 64 Or App 193 ( 1 9 8 3 ) . 

Claimant worked as a t r u c k d r i v e r f o r t h i s employer from 1966 
u n t i l e a r l y 1982. During t h i s employment he s u f f e r e d two 
compensable low back i n j u r i e s which e v e n t u a l l y r e s u l t e d i n awards 
t h a t t o t a l 15% unscheduled d i s a b i l i t y . 

C laimant began w o r k i n g f o r a d i f f e r e n t employer as a t r u c k 
d r i v e r i n J u l y 1982. On September 27, 1982 c l a i m a n t was examined 
by Dr. Murphy, h i s t r e a t i n g o r t h o p e d i s t , who r e p o r t e d by l e t t e r 
dated September 29, 1982 t h a t c l a i m a n t was r e l e a s e d from w o r k i n g 
between September 17 and October 4. Dr. Murphy a l s o s a i d t h a t 
when c l a i m a n t d i d r e t u r n t o h i s r e g u l a r o c c u p a t i o n , he should be 
l i m i t e d t o a 30 pound weight r e s t r i c t i o n . 

Responding t o Dr. Murphy's September 29 l e t t e r as an 
a g g r a v a t i o n c l a i m , c l a i m a n t ' s pre-1982 employer i n v o l v e d h e r e i n 
i s s u e d a d e n i a l dated October 12, 1982. That d e n i a l s t a t e s t h e r e 
i s no apparent c a u s a l c o n n e c t i o n between c l a i m a n t ' s c o n d i t i o n i n 
September 1982 as d e s c r i b e d by Dr. Murphy and c l a i m a n t ' s pre-1982 
employment. Claimant requested a h e a r i n g on t h a t d e n i a l . 

When the h e a r i n g f i r s t convened on March 29, 1983, t h e 
p a r t i e s were i n some agreement t h a t t h e i n f o r m a t i o n then on hand 
from Dr. Murphy seemed somewhat c o n f u s i n g and c o n t r a d i c t o r y . W i t h 
the p a r t i e s ' consent, the Referee f i r s t h e l d t h e r e c o r d open t o 
o b t a i n another r e p o r t from Dr. Murphy and subsequently g r a n t e d the 
employer's motion t o take Dr. Murphy's d e p o s i t i o n . 

That d e p o s i t i o n was taken June 6, 1983. Dr. Murphy then 
t e s t i f i e d t h a t the f i r s t d a te he recommended c l a i m a n t s h o u l d n o t 
engage i n t r u c k d r i v i n g , even w i t h weight r e s t r i c t i o n s , was 
November 29, 1982. T h i s t e s t i m o n y i n a June 1983 d e p o s i t i o n was 
t h e f i r s t n o t i c e t h e employer had t h a t c l a i m a n t ' s medical 
c o n d i t i o n had supposedly d e t e r i o r a t e d even more i n November 1982. 

I n i t s w r i t t e n c l o s i n g argument f i l e d w i t h the Referee i n 
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J u l y 1983, t h e employer contended t h a t t h i s a l l e g a t i o n o f 
a d d i t i o n a l worsening c o n s t i t u t e d a new a g g r a v a t i o n c l a i m b e g i n n i n g 
November 29, 1982. The employer urged the Referee t o r e f r a i n from 
r u l i n g on a new c l a i m which had not even come t o i t s a t t e n t i o n 
u n t i l a f t e r the h e a r i n g t h a t had been h e l d i n March 1983. 

The Referee found t h a t c l a i m a n t had e s t a b l i s h e d an 
a g g r a v a t i o n b e g i n n i n g November 29, 1982, even though t h e Referee 
noted t h a t c l a i m a n t had not p r e v i o u s l y p r e s e n t e d such a c l a i m t o 
the employer and thus t h a t t h e employer had never denied such a 
c l a i m . I f we a f f i r m e d the Referee's o r d e r , we would be t a k i n g the 
i l l o g i c a l a c t i o n of s e t t i n g a s i d e an October 1982 d e n i a l o f a 
November 1982 a g g r a v a t i o n c l a i m . 

We do not understand t h e law t o r e q u i r e such a r e s u l t . I n 
Syphers v. K-W Logging, I n c . , supra, the c o u r t h e l d t h a t u n t i l a 
c l a i m i s accepted or denied, or u n t i l t he p e r i o d o f time has r u n 
d u r i n g which an e m p l o y e r / i n s u r e r may accept or deny, t h e r e i s no 
q u e s t i o n c o n c e r n i n g the c l a i m on which t o base a r e q u e s t f o r 
h e a r i n g , and t h a t a request made d u r i n g t h a t p e r i o d o f t i m e i s 
premature and o f no e f f e c t . Subsequently, i n Thomas y. SAIF, 
supra, the c o u r t h e l d t h a t an e m p l o y e r / i n s u r e r waives i t s r i g h t t o 
complain o f d e f e c t s i n the h e a r i n g r e q u e s t i f i t does not o b j e c t 
a t t h e time of h e a r i n g ; the Thomas c o u r t i n t e r p r e t e d Syphers t o 
h o l d " t h a t the employer has t h e a b s o l u t e r i g h t t o o b j e c t and t h a t , 
i f i t does so, the Referee may not proceed w i t h t h e h e a r i n g . " 64 
Or App a t 197. 

A p p l y i n g Syphers and Thomas, we here conclude t h a t the 
Referee's d e c i s i o n c o n c e r n i n g the c o m p e n s a b i l i t y o f a p o s s i b l e 
November 1982 a g g r a v a t i o n was premature. The employer d i d not 
have n o t i c e o f c l a i m a n t ' s November 29, 1982 a g g r a v a t i o n c l a i m 
u n t i l Dr. Murphy's d e p o s i t i o n o f June 6, 1983. O b v i o u s l y , no such 
a g g r a v a t i o n c l a i m c o u l d p o s s i b l y have been i n i s s u e when 
c l a i m a n t ' s p r e s e n t h e a r i n g r e q u e s t was f i l e d on October 21, 1982. 
Upon r e c e i p t o f n o t i c e of t h i s a d d i t i o n a l November 1982 
a g g r a v a t i o n c l a i m , t h e employer o b j e c t e d t o t h e Referee's 
j u r i s d i c t i o n over i t a t t h e f i r s t (and o n l y ) o p p o r t u n i t y — i n i t s 
w r i t t e n c l o s i n g argument o f J u l y 8, 1983. See Thomas v. SAIF, 
supra. That o b j e c t i o n was w e l l t a k e n . 

We do not understand c l a i m a n t t o be c o n t e n d i n g on r e v i e w t h a t 
t h e preponderance o f the evidence e s t a b l i s h e s any b a s i s f o r 
s e t t i n g a s i d e the employer's e a r l i e r October 12, 1982 d e n i a l o f 
a g g r a v a t i o n r e o p e n i n g , which was the a c t u a l s u b j e c t o f c l a i m a n t ' s 
October 21, 1982 request f o r h e a r i n g . However, i f c l a i m a n t i s now 
so c o n t e n d i n g , we d i s a g r e e . 

ORDER 

The Referee's o r d e r s dated August 17, 1983 and August 26, 
1983 are a f f i r m e d i n p a r t and r e v e r s e d i n p a r t . That p o r t i o n 
which s e t a s i d e t h e s e l f - i n s u r e d employer's d e n i a l o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m and ordered the employer t o accept an 
a g g r a v a t i o n c l a i m commencing November 29, 1982 i s r e v e r s e d . The 
employer's d e n i a l dated October 12, 1982 i s r e i n s t a t e d and 
a f f i r m e d . The remainder o f the Referee's o r d e r i s a f f i r m e d . 
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HOWARD R I C E , C l a i m a n t WCB 82-07181 
R i c h a r d Condon, C l a i m a n t ' s A t t o r n e y S e p t e m b e r 26, 1984 
M i t c h e l l , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 
The s e l f - i n s u r e d employer r e q u e s t s r e c o n s i d e r a t i o n o f t h e 

Board's Order on Review dated August 20, 1984. The employer seeks 
t o have t h e Board r e c o n s i d e r i t s o r d e r and remand the c l a i m t o t h e 
Referee f o r t h e t a k i n g o f a d d i t i o n a l evidence. 

The employer's motion f o r r e c o n s i d e r a t i o n and c l a i m a n t ' s 
response t h e r e t o have been c o n s i d e r e d . The motion f o r 
r e c o n s i d e r a t i o n i s g r a n t e d . On r e c o n s i d e r a t i o n , t h e Board adheres 
t o i t s p r i o r o r d e r and d e c l i n e s t o remand t o t h e Referee. 

IT IS SO ORDERED. 

DELORES SEBASTAIN, C l a i m a n t WCB 83-08267 
C h r i s t o p h e r Moore, C l a i m a n t ' s A t t o r n e y S eptember 26, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r o f D i s m i s s a l 
The i n s u r e r has requested review o f Referee's o r d e r dated 

August 24, 1984. The request f o r r e v i e w was f i l e d w i t h t h e Board 
on September 25, 1984, more than 30 days a f t e r t h e d a t e o f t h e 
Referee's o r d e r . I t i s not t i m e l y f i l e d . 

ORDER 

The i n s u r e r ' s r e q u e s t f o r r e v i e w i s hereby d i s m i s s e d as b e i n g 
u n t i m e l y f i l e d . 

RAY A. STERN, C l a i m a n t WCB 83-05299 & 82-11791 
F r a n c e s c o n i & C a s h , C l a i m a n t ' s A t t o r n e y s September 26, 1984 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Rev i e w 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 
Reviewed by Board Members Lewis and F e r r i s . 

EBI r e q u e s t s review o f Referee Podnar's o r d e r which s e t a s i d e 
i t s d e n i a l o f c l a i m a n t ' s new i n j u r y c l a i m , which upheld t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m and which 
awarded c l a i m a n t ' s a t t o r n e y $1,200. R e s p o n s i b i l i t y and a t t o r n e y ' s 
fees are the i s s u e s on re v i e w . 

On t h e a t t o r n e y ' s fee i s s u e , EBI concedes t h a t c l a i m a n t ' s 
a t t o r n e y i s e n t i t l e d t o some fee f o r h a v i n g a c t i v e l y and 
m e a n i n g f u l l y p a r t i c i p a t e d a t h e a r i n g . See, OAR 438-47-090. 
However, i t argues t h a t $1,200 i s an excessive fee i n a 
r e s p o n s i b i l i t y case. We agree. At h e a r i n g , c l a i m a n t ' s a t t o r n e y 
argued t h a t he was e n t i t l e d t o a fee because he had been 
e x t e n s i v e l y i n v o l v e d i n the case b e f o r e i t became c l e a r t h a t t h e 
o n l y i s s u e was r e s p o n s i b i l i t y . However, he s t a t e d : 

"So, t h e r e should be some fee on t h a t . Of 
course, i t should be a reduced fee because 
when i t became c l e a r as a .307 I spent l e s s 
t i m e on th e r e s p o n s i b i l i t y i s s u e . " 

We conclude t h a t a reasonable a t t o r n e y ' s fee f o r c l a i m a n t ' s 
a t t o r n e y ' s e f f o r t s i n t h i s case i s $500. 
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On t h e r e s p o n s i b i l i t y i s s u e , t h e Referee found EBI 
r e s p o n s i b l e under Bauman y. SAIF, 295 Or 788 (1983) because EBI 
i n i t i a l l y accepted t h e new i n j u r y c l a i m and s e v e r a l months l a t e r 
backed up and d e n i e d . EBI urges us t o r e p u d i a t e our d e c i s i o n i n 
Cleve A. R e t c h l e s s , 35 Van N a t t a 1788 (1983) i n which we a p p l i e d 
t h e Bauman d o c t r i n e t o r e s p o n s i b i l i t y cases. We d e c l i n e t o do so. 

We n o t e , however, t h a t were EBI's d e n i a l n o t p r e c l u d e d by 
Bauman and Re t c h l e s s , we would a s s i g n r e s p o n s i b i l i t y t o SAIF. The 
evidence e s t a b l i s h e s an a g g r a v a t i o n r a t h e r than a new i n j u r y . 

ORDER 

The Referee's o r d e r s dated January 13, 1984 and February 8, 
1984 are a f f i r m e d i n p a r t and m o d i f i e d i n p a r t . Those p o r t i o n s o f 
the Referee's o r d e r c o n c e r n i n g r e s p o n s i b i l i t y are a f f i r m e d . That 
p o r t i o n o f t h e Referee's o r d e r g r a n t i n g c l a i m a n t ' s a t t o r n e y a fee 
o f $1200 i s m o d i f i e d . Claimant's a t t o r n e y i s awarded $500 f o r 
s e r v i c e s a t t h e h e a r i n g l e v e l i n l i e u o f t h e $1200 awarded by t h e 
Referee. —-—• 

ROGER A. AMSBAUGH, C l a i m a n t WCB 83-07357 
F r a n c e s c o n i & C a s h , C l a i m a n t ' s A t t o r n e y s September 27, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 
Reviewed by Board Members Barnes and F e r r i s . 

Claimant r e q u e s t s review o f Referee Knapp's o r d e r which 
upheld t he SAIF C o r p o r a t i o n ' s d e n i a l s o f c h i r o p r a c t i c t r e a t m e n t 
and a f f i r m e d the D e t e r m i n a t i o n Order which awarded no permanent 
d i s a b i l i t y compensation. 

On t h e medical s e r v i c e s q u e s t i o n , t he Referee f i r s t noted 
t h a t c l a i m a n t had t e s t i f i e d t h a t t h e d i s p u t e d c h i r o p r a c t i c 
s e r v i c e s p r o v i d e d some r e l i e f . The Referee then d i s c u s s e d t he 
d e c i s i o n s o f the Court of Appeals i n Wetzel v. Goodwin B r o t h e r s , 
50 Or App 101 (1981), and M i l b r a d t v. SAIF, 62 Or App' 530 " J 1 9 8 3 ) ; 

"Based on these d e c i s i o n s , i t would appear 
t h a t c r e d i b l e t e s t i m o n y t h a t t h e t r e a t m e n t 
i n some manner helped or was b e n e f i c i a l i s 
s u f f i c i e n t t o e s t a b l i s h reasonableness and 
n e c e s s i t y . However, i n b o t h o f t h e c i t e d 
cases, t he c l a i m a n t s had p r e v i o u s l y 
r e c e i v e d an award f o r permanent p a r t i a l 
d i s a b i l i t y , e v i d e n c i n g t h e presence o f 
permanent r e s i d u a l symptoms. Here, as 
determined, t he m a j o r i t y medical o p i n i o n s 
e s t a b l i s h t h a t c l a i m a n t has no permanent 
impairment f o r which t r e a t m e n t i s needed, 
e i t h e r c u r a t i v e or p a l l i a t i v e . L i k e l y , 
such c h i r o p r a c t i c m a n i p u l a t i o n s are t o a 
degree h e l p f u l or b e n e f i c i a l t o a person, 
j u s t as o t h e r means of s o o t h i n g one's body 
would be, such as massages, u l t r a s o u n d , h o t 
packs, e x e r c i s e s , h o t b a t h s , e t c . I t i s 
not unusual t h a t a p a r t i c u l a r regimen 
becomes a b e n e f i c i a l and p l e a s u r a b l e 
e x p e r i e n c e , y e t i t i s not a reasonable 
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n e c e s s i t y t h a t t he n a t u r e o f the i n j u r y o r 
the process o f the r e c o v e r y r e q u i r e s . I 
conclude c l a i m a n t has not proven t h a t Dr. 
Powers' c h i r o p r a c t i c t r e a t m e n t s are a 
compensable medical s e r v i c e . " 

We agree w i t h t h e Referee's a n a l y s i s . 

ORDER 

The Referee's o r d e r dated January 25, 1984 i s a f f i r m e d . 

GENE H. BURSON, C l a i m a n t WCB 83-03518 & 80-07360 
R i c h a r d s o n & Murphy, C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 27, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members F e r r i s and Barnes. 

Claimant r e q u e s t s review o f Referee Leahy's o r d e r which 
awarded 48° f o r 15% unscheduled permanent d i s a b i l i t y i n l i e u o f 
the 16° f o r 5% unscheduled d i s a b i l i t y awarded by D e t e r m i n a t i o n 
Order. Claimant contends t h a t he i s e n t i t l e d t o a g r e a t e r award 
of permanent d i s a b i l i t y and a g r e a t e r p e r i o d o f temporary t o t a l 
d i s a b i l i t y . 

Regarding t h e permanent d i s a b i l i t y award, t h e Board a f f i r m s 
th e o r d e r o f t h e Referee. The Board m o d i f i e s t h e temporary 
d i s a b i l i t y awarded by D e t e r m i n a t i o n Order, however. 

At h e a r i n g c l a i m a n t r a i s e d the i s s u e o f a d d i t i o n a l temporary 
t o t a l d i s a b i l i t y f o r the p e r i o d from October 2, 1981 t h r o u g h 
February 22, 1982. I n h i s o r d e r t h e Referee d i d not address t h a t 
i s s u e . On rev i e w c l a i m a n t again r a i s e s the i s s u e o f h i s 
e n t i t l e m e n t t o t h i s p e r i o d o f temporary d i s a b i l i t y . The SAIF 
C o r p o r a t i o n does not o f f e r any argument a g a i n s t c l a i m a n t ' s 
e n t i t l e m e n t t o t h i s compensation and the r e c o r d s u p p o r t s 
c l a i m a n t ' s p o s i t i o n . T h e r e f o r e , i n a d d i t i o n t o t h a t awarded by 
D e t e r m i n a t i o n Order, the Board awards c l a i m a n t temporary t o t a l 
d i s a b i l i t y f o r the p e r i o d from October 2, 1981 t h r o u g h February 
22, 1982. 

ORDER 

The Referee's o r d e r dated October 27, 1983 i s a f f i r m e d i n 
p a r t and m o d i f i e d i n p a r t . The D e t e r m i n a t i o n Order dated A p r i l 2, 
1982 i s m o d i f i e d t o a l s o award c l a i m a n t temporary t o t a l d i s a b i l i t y 
from October 2, 1981 t h r o u g h February 22, 1982. Claimant's 
a t t o r n e y i s a l l o w e d 25% o f t h i s i n c r e a s e d compensation, t o be p a i d 
o u t o f c l a i m a n t ' s compensation. The remainder o f t h e Referee's 
o r d e r i s a f f i r m e d . 
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ROBERT E. L E E , C l a i m a n t WCB 82-08616 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s S eptember 27, 1984 
Moscato & B y e r l y , D e f e n s e A t t o r n e y s O r d e r on Rev i e w 
Reviewed by Board Members Barnes and F e r r i s . 

The employer r e q u e s t s review of Referee Galton's o r d e r which 
g r a n t e d c l a i m a n t an award f o r permanent t o t a l d i s a b i l i t y . E x t e n t 
o f d i s a b i l i t y i s the o n l y i s s u e on r e v i e w . 

Claimant i s a 60 year o l d man who s t r a i n e d h i s l u m b o - s a c r a l 
spi n e i n two compensable i n j u r i e s w h i l e w o r k i n g f o r t h e same 
employer. The two i n j u r i e s worsened c l a i m a n t ' s u n d e r l y i n g 
d e g e n e r a t i v e a r t h r i t i s . The f i r s t i n j u r y o c c u r r e d on June 1 1 , 
1979 when c l a i m a n t stepped backward down a 15 i n c h s t e p w h i l e 
removing packages from a r a c k . Claimant r e c e i v e d an award o f 32° 
f o r 10% unscheduled d i s a b i l i t y f o r t h a t i n j u r y . The second i n j u r y 
o c c u r r e d on March 23, 1982 when c l a i m a n t s l i p p e d on a wet f l o o r 
and f e l l . Claimant r e c e i v e d an award of 80° f o r 25% unscheduled 
d i s a b i l i t y f o r the second i n j u r y . Claimant requested a h e a r i n g t o 
p r o t e s t t h e 25% award. 

Claimant's work experience c o n s i s t s of t h i r t y years as a 
s h o r t order cook p l u s n e a r l y t e n years working f o r t h e employer. 
During h i s t e n years w i t h the employer, c l a i m a n t was a j a n i t o r , a 
g r i n d e r , a molder and a r a d i a t o r p a i n t e r and packager. Claimant 
has a t e n t h grade e d u c a t i o n and low average i n t e l l i g e n c e . 

On May 10, 1982 Dr. Wade, c l a i m a n t ' s t r e a t i n g o r t h o p e d i s t , 
wrote t o Dr. M a s k e l l , c l a i m a n t ' s f a m i l y d o c t o r : 

" I t h i n k t h a t your p a t i e n t . . . h a s p r o b a b l y 
reached the p o i n t where he w i l l be 
unemployable. I doubt whether or not 
anyone would accept him back under any 
circumstances i n h i s p r e v i o u s form o f 
employment; c e r t a i n l y would o n l y do so w i t h 
some r e l u c t a n c e . He has, as you know, 
severe d e g e n e r a t i v e low back disease and 
has had two episodes now w i t h l o n g p e r i o d s 
o f i n a b i l i t y t o work. He has p r e v i o u s l y 
been judged as h a v i n g a 10% d i s a b i l i t y w i t h 
regards t o h i s low back on the b a s i s o f h i s 
p r e v i o u s i n j u r y . However, he does have, as 
you know, the d e g e n e r a t i v e processes t h a t 
are not i n c l u d e d i n t h a t d e t e r m i n a t i o n . 
That, p l u s h i s g e n e r a l medical s t a t u s , make 
him unemployable f o r the g e n e r a l l a b o r 
market; a t l e a s t on the s u r f a c e o f t h i n g s I 
would t h i n k t h a t t h i s i s the case." 

On August 2, 1982 Dr. M a s k e l l wrote t o the employer i n d i c a t i n g 
t h a t he agreed w i t h Dr. Wade. 

On August 6, 1982 Orthopaedic C o n s u l t a n t s performed an 
e x a m i n a t i o n of c l a i m a n t . The panel observed t h a t c l a i m a n t was 
obese and t h a t h i s o b e s i t y o b v i o u s l y aggravated c l a i m a n t ' s back 
c o n d i t i o n . They noted t h a t c l a i m a n t had never l o s t w e i g h t , as 
recommended, and t h a t he had a c t u a l l y gained w e i g h t . The p a n e l 
s t a t e d t h a t t h e r e was moderate i n t e r f e r e n c e from f u n c t i o n a l 
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d i s t u r b a n c e . They concluded t h a t c l a i m a n t ' s o v e r a l l l o s s o f 
f u n c t i o n was i n the m i l d l y moderate range. They opined t h a t 
c l a i m a n t was capable o f l i f t i n g t w e n t y f i v e pounds, o f l i f t i n g t e n 
pounds r e p e a t e d l y and c o u l d do no r e p e t i t i v e bending, s t o o p i n g o r 
t w i s t i n g . 

The C a l l a h a n Center s t a f f e v a l u a t e d c l a i m a n t on November 9, 
1982. Dr. Toon, t he c e n t e r medical examiner, noted t h a t 
c l a i m a n t ' s most o u t s t a n d i n g f e a t u r e was h i s o b e s i t y . He opined 
t h a t based on h i s e x a m i n a t i o n , c l a i m a n t was capable o f d o i n g l i g h t 
t o medium l e v e l work. 

Claimant was e n r o l l e d i n a j o b c l u b f o l l o w i n g t h e C a l l a h a n 
e v a l u a t i o n . However, a c c o r d i n g t o the case manager's n o t e s , 
c l a i m a n t asked t h a t h i s f i l e be c l o s e d i n May 1983 because he was 
then drawing s o c i a l s e c u r i t y b e n e f i t s . 

At h e a r i n g c l a i m a n t t e s t i f i e d t h a t he had searched f o r work 
f o r a s h o r t w h i l e b u t had g i v e n up h i s search because i t seemed 
f u t i l e . He a l s o t e s t i f i e d t h a t Dr. Mas k e l l and s e v e r a l c o n s u l t i n g 
p h y s i c i a n s had t o l d him t o l o s e w e i g h t . 

A v o c a t i o n a l e x p e r t , Dr. R o l l i n s , t e s t i f i e d on c l a i m a n t ' s 
b e h a l f a t h e a r i n g . He s t a t e d t h a t based on the t e s t i n g done a t 
the C a l l a h a n Center as w e l l as h i s own t e s t i n g p l u s t h e med i c a l 
r e p o r t s i n the r e c o r d c l a i m a n t i s unable t o s e l l h i s s e r v i c e s i n 
any r e g u l a r and g a i n f u l o c c u p a t i o n . 

The Referee concluded t h a t c l a i m a n t i s permanently and 
t o t a l l y d i s a b l e d based on th e medical evidence a l o n e . He s t a t e d , 
however, t h a t i f c l a i m a n t i s not permanently and t o t a l l y d i s a b l e d 
from a medical s t a n d p o i n t a l o n e , he i s permanently and t o t a l l y 
d i s a b l e d when the s o c i a l and v o c a t i o n a l f a c t o r s a re c o n s i d e r e d . 
The Referee s t a t e d t h a t c l a i m a n t had s a t i s f i e d t h e work search 
r e q u i r e m e n t o f ORS 656.206(3) by h i s a t t e m p t s t o o b t a i n employment 
p r i o r t o May 1983. The Referee a l s o s t a t e d t h a t c l a i m a n t would be 
permanently and t o t a l l y d i s a b l e d whether or not he l o s t w e i g h t . 

We f i n d t h a t t h e medical evidence alone does not e s t a b l i s h 
t h a t c l a i m a n t i s permanently and t o t a l l y d i s a b l e d . Dr. Wade and 
Dr. M a s k e l l opine t h a t c l a i m a n t i s unemployable. However, t h a t 
c o n c l u s i o n i s based b o t h on c l a i m a n t ' s p h y s i c a l impairment and on 
th e d o c t o r s ' p e r c e p t i o n o f whether employers would be w i l l i n g t o 
h i r e c l a i m a n t . The w i l l i n g e s s o f employers t o h i r e c l a i m a n t i s a 
s u b j e c t which i s not w i t h i n t h e i r e x p e r t i s e as p h y s i c i a n s . 
Furthermore, Dr. Wade's o p i n i o n t h a t c l a i m a n t i s unemployable i s 
weakened by t h e f a c t t h a t he l a t e r agreed w i t h Dr. Toon's 
assessment. Both Orthopaedic C o n s u l t a n t s and Dr. Toon a t t h e 
Ca l l a h a n Center s t a t e c l a i m a n t i s capable o f p e r f o r m i n g some 
work. Orthopaedic C o n s u l t a n t s opine t h a t c l a i m a n t can do l i g h t 
work. Dr. Toon opines t h a t c l a i m a n t can do l i g h t t o medium work. 
Dr. Wade i n d i c a t e d i n October 1983 t h a t he agreed w i t h Dr. Toon's 
e v a l u a t i o n . 

We a l s o f i n d t h a t c l a i m a n t has f a i l e d t o s a t i s f y t h e work 
search r e q u i r e m e n t s of ORS 656.206(3). Claimant d i d n o t f u l l y 
c o operate w i t h t h e j o b c l u b and withdrew a f t e r he o b t a i n e d s o c i a l 
s e c u r i t y b e n e f i t s . Claimant t e s t i f i e d t h a t he o n l y l o o k e d f o r 
work f o r a s h o r t time because he thought i t was f u t i l e . Such an 
e f f o r t i s n ot s u f f i c i e n t t o s a t i s f y the s t a t u t e when t h e med i c a l 
evidence i n d i c a t e s t h a t c l a i m a n t i s capable o f l i g h t t o medium 
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F i n a l l y , we f i n d t h a t c l a i m a n t has unreasonably f a i l e d t o 
f o l l o w d o c t o r s ' i n s t r u c t i o n s t o l o s e w e i g h t . N e a r l y e v e r y 
p h y s i c i a n i n t h i s case has remarked on c l a i m a n t ' s o b e s i t y and has 
suggested t h a t c l a i m a n t l o s e weight because the o b e s i t y aggravates 
h i s back c o n d i t i o n . The r e c o r d i n d i c a t e s t h a t d u r i n g one s t a y a t 
the C a l l a h a n Center, b e f o r e t h e second i n j u r y , c l a i m a n t was i n a 
weigh t l o s s program and l o s t a s m a l l amount o f w e i g h t . However, 
f o l l o w i n g the second i n j u r y he has not l o s t any w e i g h t . Claimant 
t e s t i f i e d t h a t the o n l y program o f weight l o s s he i s on i s " t r y i n g 
t o c o n t r o l my own a p p e t i t e . " An award f o r permanent d i s a b i l i t y 
may be reduced where c l a i m a n t has unreasonably f a i l e d t o f o l l o w a 
p h y s i c i a n ' s i n s t r u c t i o n s t o lo s e weight i n o r d e r t o reduce 
impairment. Nelson v. EBI, 66 Or App 16 (1983), a f f i r m e d 296 Or 
246 ( 1 9 8 4 ) . A c c o r d i n g l y , c l a i m a n t ' s award f o r permanent t o t a l 
d i s a b i l i t y i s r e v e r s e d . 

We conclude t h a t c l a i m a n t has f a i l e d t o prove t h a t he i s 
e n t i t l e d t o an award f o r permanent t o t a l d i s a b i l i t y . However, 
based on the g u i d e l i n e s c o n t a i n e d i n OAR 436-65-500 e t seq., and 
comparing t h i s case w i t h o t h e r s i m i l a r cases, we conclude t h a t 
c l a i m a n t i s e n t i t l e d t o a g r e a t e r award f o r permanent p a r t i a l 
d i s a b i l i t y than t h a t g r a n t e d by the l a t e s t D e t e r m i n a t i o n Order. 
We f i n d t h a t c l a i m a n t would be a p p r o p r i a t e l y compensated by an 
award o f 176° f o r 55% unscheduled d i s a b i l i t y i n l i e u o f t h e 80° 
f o r 25% unscheduled d i s a b i l i t y awarded by th e l a t e s t D e t e r m i n a t i o n 
Order. 

ORDER 

The Referee's o r d e r dated November 21, 1983 i s r e v e r s e d . 
Claimant i s awarded 176° f o r 55% unscheduled d i s a b i l i t y i n l i e u o f 
the 80° o f 25% unscheduled d i s a b i l i t y awarded by t h e D e t e r m i n a t i o n 
Order dated September 8, 1982. 

J E S S E H. L E Y V A , C l a i m a n t WCB 8 3 - 0 4 2 1 4 
J a c k O f e l t , C l a i m a n t ' s A t t o r n e y S e p t e m b e r 2 7 , 1 9 8 4 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members Barnes and F e r r i s . 

The SAIF C o r p o r a t i o n r e q u e s t s review o f Referee Braverman's 
o r d e r which g r a n t e d c l a i m a n t an award f o r permanent t o t a l 
d i s a b i l i t y . E x t ent o f d i s a b i l i t y i s the o n l y i s s u e on r e v i e w . 

The Board a f f i r m s and adopts the order o f the Referee. 

ORDER 

The Referee's o r d e r dated January 24, 1984 i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded $800 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by the SAIF C o r p o r a t i o n . 
Board Member Barnes C o n c u r r i n g ; 

This i s a r a t h e r g r a p h i c example o f what i s wrong w i t h 
Gettman y. SAIF, 289 Or 609 (1980), which t e l l s us t h a t d i s a b i l i t y 
has t o be r a t e d as o f the time o f h e a r i n g w i t h o u t r e g a r d f o r 
r e t r a i n i n g p r o s p e c t s . 

A f t e r s u s t a i n i n g a f a i r l y s e r i o u s i n j u r y , c l a i m a n t e v e n t u a l l y 
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became i n v o l v e d i n Oregon's v e r s i o n of v o c a t i o n a l r e t r a i n i n g . I 
hope t h e r e a r e r e t r a i n i n g success s t o r i e s i n Oregon, b u t i t seems 
t h a t the o n l y ones t h a t reach t h i s l e v e l o f t h e l i t i g a t i o n system 
are c l o s e r t o t h e " h o r r o r s t o r y " end o f t h e spectrum. 

T h i s i s one of t h e more h o r r i b l e s t o r i e s . T h i s c l a i m a n t was 
caught i n a b u r e a u c r a t i c (and p o s s i b l y a l s o p h i l o s o p h i c a l ) 
c r o s s - f i r e between the V o c a t i o n a l R e h a b i l i t a t i o n D i v i s i o n o f the 
Department o f Human Resources and the F i e l d S e r v i c e s D i v i s i o n o f 
t h e Workers Compensation Department. Even th e SAIF C o r p o r a t i o n , 
which by ( p r o b a b l y u n f a i r ) r e p u t a t i o n i s r a t h e r i n d i f f e r e n t t o t h e 
p l i g h t o f i n j u r e d workers, grew s u f f i c i e n t l y concerned t h a t i t 
r e t a i n e d a p r i v a t e r e h a b i l i t a t i o n c o n s u l t a n t t o e v a l u a t e 
c l a i m a n t ' s s i t u a t i o n . 

I t was l a r g e l y f o r t u i t o u s t h a t t h i s case came on f o r h e a r i n g 
b e f o r e SAIF's c o n s u l t a n t , Mr. Machorro c o u l d do much. I n any 
e vent, Mr. Machorro t e s t i f i e d a t h e a r i n g , g e n e r a l l y o f f e r i n g t h e 
f o l l o w i n g assessment: (1) c l a i m a n t was p r o b a b l y t h e n 
unemployable; but (2) r e h a b i l i t a t i o n and r e t r a i n i n g e f f o r t s had 
not y e t been g i v e n a f a i r chance o f g e t t i n g c l a i m a n t back t o 
work. The f u l l Board has d i s c u s s e d t h i s case; I g a t h e r we a l l 
agree w i t h Mr. Machorro t h a t i t i s c l e a r l y premature t o g i v e up on 
any p o s s i b i l i t y o f g e t t i n g c l a i m a n t back t o work and, i n s t e a d , t o 
throw him on the human scrap heap w i t h a t o t a l d i s a b i l i t y award. 
But t h a t k i n d o f p r o b a b l e d i s s e r v i c e — b o t h t o c l a i m a n t h i m s e l f 
and a l s o t o Oregon's i n d u s t r i a l f u t u r e — seems t o be compelled by 
t h e Supreme Court's Gettman d e c i s i o n . 

S o l e l y based on t h a t u n d e r s t a n d i n g o f t h e r u l e s t h a t we must 
comply w i t h , I j o i n the p r e v a i l i n g o r d e r t o a f f i r m t h e Referee. 

DAVID SHTERNSHTEYN, C l a i m a n t WCB 8 3 - 0 4 2 4 5 
J a c k O f e l t , C l a i m a n t ' s A t t o r n e y S e p t e m b e r 2 7 , 1 9 8 4 
S c h w a b e , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members Lewis and Barnes. 

Claimant r e q u e s t s review of Referee P f e r d n e r ' s o r d e r which 
a f f i r m e d an August 24, 1982 D e t e r m i n a t i o n Order t h a t d i d not award 
him scheduled permanent p a r t i a l d i s a b i l i t y f o r h i s r i g h t arm 
i n j u r y . The i n s u r e r c r o s s - r e q u e s t s review, c o n t e n d i n g i t i s 
e n t i t l e d t o an o f f s e t a g a i n s t f u t u r e compensation f o r overpayment 
of temporary t o t a l d i s a b i l i t y b e n e f i t s . 

The Board a f f i r m s t h a t p o r t i o n o f the o r d e r r e g a r d i n g t h e 
e x t e n t of c l a i m a n t ' s d i s a b i l i t y . 

We b e l i e v e t h a t t h e i n s u r e r has met i t s burden o f p r o v i n g an 
overpayment. A c l a i m s r e p r e s e n t a t i v e f o r the i n s u r e r t e s t i f i e d 
t h a t the i n s u r e r had p a i d a p p r o x i m a t e l y s i x more weeks o f t i m e 
l o s s than was r e q u i r e d . A f t e r a d j u s t i n g f o r underpaid temporary 
p a r t i a l d i s a b i l i t y b e n e f i t s , t h e r e p r e s e n t a t i v e t e s t i f i e d t h a t t h e 
overpayment t o t a l l e d $1453.79. This t e s t i m o n y was n e i t h e r 
c h a l l e n g e d nor r e b u t t e d . 

A c c o r d i n g l y , we f i n d t h a t the i n s u r e r i s e n t i t l e d t o an 
o f f s e t of $1453.79 a g a i n s t f u t u r e b e n e f i t s t h a t may become due and 
p a y a b l e . 
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OFDER 

The Referee's o r d e r i s a f f i r m e d i n p a r t and m o d i f i e d i n 
p a r t . The i n s u r e r i s a u t h o r i z e d t o an o f f s e t o f $1453.79 t o be 
a p p l i e d a g a i n s t f u t u r e b e n e f i t s f o r temporary and permanent 
d i s a b i l i t y . The remainder o f the Referee's o r d e r i s a f f i r m e d . 

SANDRA A U S T I N , C l a i m a n t WCB 8 2 - 0 4 7 0 5 
Q u i n t i n E s t e l l , C l a i m a n t ' s A t t o r n e y S e p t e m b e r 2 8 , 1 9 8 4 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members F e r r i s and Lewis. 

The i n s u r e r r e q u e s t s review of t h a t p o r t i o n of Referee Thye's 
ord e r which s e t a s i d e i t s d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m . 
Claimant c r o s s - r e q u e s t s review of t h a t p o r t i o n of the Referee's 
or d e r t h a t r e f u s e d t o r a t e t h e e x t e n t of c l a i m a n t ' s d i s a b i l i t y . 
The i s s u e s a r e : (1) Compensability of t h e a g g r a v a t i o n c l a i m ; and, 
(2) t h e e x t e n t of c l a i m a n t ' s permanent d i s a b i l i t y p r i o r t o t h e 
a l l e g e d a g g r a v a t i o n . 

We note a t t h e o u t s e t t h a t t h i s case p r e s e n t s a p r o c e d u r a l 
i r r e g u l a r i t y t h a t c o m p l i c a t e s our r e v i e w . The e l e c t r o n i c 
r e c o r d i n g of c l a i m a n t ' s t e s t i m o n y on d i r e c t and cross e x a m i n a t i o n 
at t h e h e a r i n g was i n a d v e r t e n t l y erased b e f o r e t h e t r a n s c r i p t was 
p r e p a r e d . At t h e request of t h e p a r t i e s , we remanded t h i s case t o 
t h e Referee f o r t h e purpose of r e t a k i n g c l a i m a n t ' s t e s t i m o n y . 
Sandra A u s t i n , 35 Van Natta 1577 (1983). Rather than r e t a k i n g 
c l a i m a n t ' s t e s t i m o n y , counsel f o r t h e p a r t i e s agreed t h a t t h e 
Referee would read h i s h e a r i n g notes i n t o t h e r e c o r d , and t h a t t h e 
t r a n s c r i p t of t h a t p r oceeding would c o n s t i t u t e c l a i m a n t ' s 
" t e s t i m o n y " f o r t h e purposes of review. 

While a c l a i m a n t ' s t e s t i m o n y i s s t a t u t o r i l y s u f f i c i e n t t o 
show worsening of a c o n d i t i o n i n order t o e s t a b l i s h an a g g r a v a t i o n 
c l a i m under ORS 656.273, Garbutt v. SAIF, 297 Or 148 ( 1 9 8 4 ) , t h e 
t r i e r o f f a c t may a s s i g n t o t h e t e s t i m o n y t h e w e i g h t , i f any, t o 
which i t i s e n t i t l e d . We are unable i n t h i s case t o review 
c l a i m a n t ' s a c t u a l t e s t i m o n y . However, upon remand, t h e p a r t i e s 
s t i p u l a t e d t h a t the Referee's r e c i t a t i o n of h i s notes of 
c l a i m a n t ' s o r i g i n a l t e s t i m o n y , w i t h t h e a d d i t i o n of s e v e r a l 
s t a t e m e n t s , c o u l d stand as c l a i m a n t ' s t e s t i m o n y i n l i e u o f her 
being r e c a l l e d t o t h e w i t n e s s s t a n d . The p a r t i e s acknowledged 
t h a t t h e statements a t t r i b u t e d t o c l a i m a n t and read i n t o t h e 
r e c o r d on remand, are c o n s i s t e n t w i t h c l a i m a n t ' s o r i g i n a l 
t e s t i m o n y . 

Claimant s u f f e r e d a compensable i n j u r y t o her back and neck 
as t h e r e s u l t of an a u t o m o b i l e a c c i d e n t on September 12, 1979. 
For t h e next year she was t r e a t e d by Dr. Glubka, a c h i r o p r a c t o r . 

On October 10, 1980 c l a i m a n t was examined a t t h e i n s u r e r ' s 
r e q u e s t by Dr. S t a n l e y , an o r t h o p e d i s t , who noted c l a i m a n t ' s 
s u b j e c t i v e c o m p l a i n t s of p a i n , but c o u l d f i n d no o b j e c t i v e s i g n s 
t o s u b s t a n t i a t e them. he recommended a p h y s i c a l r e h a b i l i t a t i o n 
program, which c l a i m a n t d e c l i n e d . I n Dr. S t a n l e y ' s o p i n i o n , 
c l a i m a n t would have no permanent d i s a b i l i t y . 

I n November 1980 c l a i m a n t saw Dr. F e c h t e l , another 
c h i r o p r a c t o r . Dr. F e c h t e l noted some minor l i m i t a t i o n o f range o f 
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m o t i o n , but c o u l d o t h e r w i s e f i n d no o b j e c t i v e s i g n s o f i n j u r y t o 
e x p l a i n c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s . Dr. F e c h t e l recommended 
l e s s f r e q u e n t c h i r o p r a c t i c c a r e . He a l s o noted s i g n s t h a t 
suggested an e m o t i o n a l i n v o l v e m e n t . 

Claimant c o n t i n u e d t o t r e a t w i t h Dr. Glubka. His r e p o r t s o f 
February 5, 1981 and May 7, 1981 r e p o r t c l a i m a n t ' s s u b j e c t i v e 
c o m p l a i n t s w i t h o u t p o i n t i n g t o any o b j e c t i v e f i n d i n g s t h a t would 
e x p l a i n them. 

Dr. Martens, o r t h o p e d i s t , examined c l a i m a n t a t t h e i n s u r e r ' s 
r e q u e s t i n June 1981. I n h i s o p i n i o n , c l a i m a n t was s t a t i o n a r y . 
He found minimal impairment, and recommended t h a t c l a i m a n t r e t u r n 
t o c l e r i c a l work w i t h some r e s t r i c t i o n s on r e a c h i n g , bending, 
t w i s t i n g and l i f t i n g . Dr. Glubka d i s a g r e e d w i t h Dr. Martens i n 
most of h i s m a t e r i a l s t a t e m e n t s , but d i d not e x p l a i n t he bases f o r 
h i s disagreement. 

I n June 1961, c l a i m a n t moved and began t r e a t i n g w i t h 
Dr. C l i b b o r n , another c h i r o p r a c t o r . I n J u l y 1981 Dr. C l i b b o r n was 
p r o v i d e d w i t h copies of Dr. Martens' r e p o r t and Dr. Glubka's 
response t o i t . 

C l aimant's c l a i m was c l o s e d by a D e t e r m i n a t i o n Order dated 
August 14, 1981, which g r a n t e d c l a i m a n t no award f o r permanent 
d i s a b i l i t y . 

Dr. C l i b b o r n i s s u e d h i s f i r s t r e p o r t October 10, 1981. The 
r e p o r t s t a t e s t h a t c l a i m a n t c o n t i n u e d t o have upper back and neck 
p a i n a s s o c i a t e d w i t h headaches. He opined t h a t c l a i m a n t would 
have some permanent d i s a b i l i t y . 

I n February 1982 c l a i m a n t was examined by Dr. K e l l e y , a 
c h i r o p r a c t o r , a t t h e i n s u r e r ' s r e q u e s t . Dr. K e l l e y , a f t e r 
r e c i t i n g a thorough h i s t o r y and im p r e s s i o n of h i s p h y s i c a l 
e x a m i n a t i o n o f c l a i m a n t and r e v i e w i n g x-rays taken o f c l a i m a n t , 
commented t h a t c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s were " c o n s i d e r a b l y 
h i g h when compared on a c o r r e l a t i v e b a s i s w i t h t h e 
o b j e c t i v i t y . . . , " which he c h a r a c t e r i z e d as "indeed e s s e n t i a l l y 
n e g l i g i b l e . . . . " I n h i s o p i n i o n , c l a i m a n t ' s impairment as a r e s u l t 
of her i n j u r y was "very m i n i m a l , " and was p r i m a r i l y based upon 
u n s u b s t a n t i a t e d s u b j e c t i v e c o m p l a i n t s . 

Claimant began work i n g f o r another employer i n a c l e r i c a l 
p o s i t i o n i n June 1982. On August 4, 1982 Dr. C l i b b o r n r e p o r t e d 
t h a t c l a i m a n t was e x p e r i e n c i n g an i n c r e a s e i n her neck p a i n and 
headaches, which he f e l t was p r o b a b l y due t o her new employment. 
He d i d not r e p o r t any o b j e c t i v e bases f o r c l a i m a n t ' s new 
c o m p l a i n t s . I n a d d i t i o n t o t h e r e p o r t e d r e c u r r e n c e of her past 
symptomology, Dr. C l i b b o r n noted t h a t c l a i m a n t a l s o complained o f 
p a i n r a d i a t i n g i n t o her arms and hands. 

Claimant l e f t work on October 14, 1982, and her a g g r a v a t i o n 
c l a i m was f i l e d October 15, 1982. The i n s u r e r denied t h e 
a g g r a v a t i o n c l a i m December 13, 1982. 

I n November 1982, p r i o r t o t h e d e n i a l o f her a g g r a v a t i o n 
c l a i m , c l a i m a n t was examined by y e t another c h i r o p r a c t o r , a g a i n a t 
the i n s u r e r ' s r e q u e s t . Dr. B o l i n found no o b j e c t i v e s i g n s t o 
c o r r o b o r a t e c l a i m a n t ' s r e p o r t e d l e v e l of p a i n and a l l e g e d 
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impairment. He noted an obvious l a c k of c o o p e r a t i o n d u r i n g h i s 
e x a m i n a t i o n , and commented t h a t c l a i m a n t e x h i b i t e d a v e r y s t r o n g 
e m o t i o n a l involvement w i t h p o s s i b l e h y s t e r i a . Dr. B o l i n ' s o p i n i o n 
was t h a t c l a i m a n t had no r e s i d u a l impairment r e l a t e d t o her 1979 
i n j u r y t h a t would i n t e r f e r e w i t h her employment or r e q u i r e 
c u r a t i v e t r e a t m e n t . 

I n January and May of 1983 c l a i m a n t was examined by Dr. T s a i , 
a n e u r o l o g i s t , who r e p o r t e d f i n d i n g no o b j e c t i v e s i g n s t o 
s u b s t a n t i a t e c l a i m a n t ' s c o m p l a i n t s . He u l t i m a t e l y s t a t e d t h a t 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y , t h a t she would be l i k e l y t o 
e x p e r i e n c e p a i n i n d e f i n i t e l y and might r e q u i r e i n t e r m i t t e n t 
p a l l i a t i v e c a r e . 

Claimant's t e s t i m o n y , as summarized by t h e Referee, was t h a t 
she had c o n s t a n t p a i n i n her neck and low back, headaches, and 
p a i n and b u r n i n g i n her l e g s s i n c e t h e 1979 a c c i d e n t . She worked 
u n t i l February 1960 when she was t e r m i n a t e d from her j o b because 
of t h e amount of t i m e she was t a k i n g o f f f o r medical c a r e . By 
June 1982 her neck p a i n had g o t t e n b e t t e r , but was not gone 
c o m p l e t e l y . She d e s c r i b e d some of her l i m i t a t i o n s as b e i n g unable 
t o use a r e g u l a t i o n weight b o w l i n g b a l l , water s k i or dance. 
Before b e g i n n i n g her new j o b i n June 1982 she saw Dr. C l i b b o r n 
t w i c e weekly. She would s t i f f e n up i f she missed her appointments. 

According t o the Referee's summary, a f t e r she began her new 
j o b c l a i m a n t ' s headaches r e t u r n e d , her neck became s t i f f and sore 
a g a i n , her low back s w e l l e d and she began s u f f e r i n g spasms i n her 
r i g h t arm. At t h e t i m e of t h e h e a r i n g c l a i m a n t was seeing 
Dr. C l i b b o r n t h r e e times weekly. 

The Referee made no s p e c i f i c f i n d i n g as t o c l a i m a n t ' s 
c r e d i b i l i t y . 

On t h e i s s u e of t h e c o m p e n s a b i l i t y of c l a i m a n t ' s a g g r a v a t i o n 
c l a i m , we are not persuaded t h a t c l a i m a n t ' s o r i g i n a l c o n d i t i o n has 
worsened s i n c e t h e l a s t arrangement o f compensation, August 14, 
1981. 

The t r a n s c r i p t of t h e Referee's r e c o l l e c t i o n o f c l a i m a n t ' s 
t e s t i m o n y , which t h e p a r t i e s agreed was a c c u r a t e , a t best shows a 
c o n t i n u a t i o n of t h e same s u b j e c t i v e c o m p l a i n t s over a r o u g h l y 
t h r e e and o n e - h a l f year p e r i o d . We do not f i n d Dr. C l i b b o r n 
p e r s u a s i v e . At b e s t , h i s r e p o r t s are an echo of c l a i m a n t ' s 
s u b j e c t i v e c o m p l a i n t s . He o f f e r s no o b j e c t i v e e x p l a n a t i o n t h a t 
tends i n any way t o c o r r e l a t e w i t h c l a i m a n t ' s d e s c r i p t i o n of her 
p a i n , and t h e r e i s no evidence t h a t Dr. C l i b b o r n has ever changed 
h i s t r e a t m e n t approach w i t h c l a i m a n t . 

The s i x o t h e r d o c t o r s , t h r e e medical d o c t o r s and t h r e e 
c h i r o p r a c t o r s , who examined c l a i m a n t are unanimous i n t h e i r 
o p i n i o n s t h a t t h e r e are no o b j e c t i v e f i n d i n g s t o s u b s t a n t i a t e 
c l a i m a n t ' s c o m p l a i n t s , or t o s u b s t a n t i a t e t h e a l l e g e d worsening. 
The medical evidence o f f e r e d by these s i x d o c t o r s i n d i c a t e s t h a t 
c l a i m a n t ' s c o m p l a i n t s have l i t t l e , i f a n y t h i n g , t o do w i t h t h e 
1979 i n j u r y . We f i n d t h a t c l a i m a n t has f a i l e d t o s u s t a i n her 
burden o f p r o v i n g t h e c o m p e n s a b i l i t y of her a g g r a v a t i o n c l a i m by a 
preponderance of t h e evidence. 

On t h e i s s u e of t h e e x t e n t of c l a i m a n t ' s permanent 
d i s a b i l i t y , we are persuaded by d o c t o r s S t a n l e y , F e c h t e l , Martens, 
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K e l l e y , B o l i n and Tsai t h a t c l a i m a n t has no permanent impairment 
caused by t h e 1979 i n j u r y . 

ORDER 

That p o r t i o n o f th e Referee's o r d e r s e t t i n g a s i d e t h e 
i n s u r e r ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m i s r e v e r s e d . The 
i n s u r e r ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m i s r e i n s t a t e d . 
The remainder o f t h e Referee's order i s a f f i r m e d . 

The Board i s s u e d i t s Order on Review on J u l y 20, 1984 denying 
c l a i m a n t ' s r e q u e s t f o r an e x t r a o r d i n a r y a t t o r n e y f e e . I n t h e 
orde r we ad v i s e d c l a i m a n t ' s counsel t h a t we would r e c o n s i d e r our 
d e c i s i o n i f we were pr e s e n t e d w i t h t h e r e t a i n e r agreement and an 
a f f i d a v i t s p e c i f i c a l l y s e t t i n g f o r t h t h e b a s i s f o r c l a i m a n t ' s 
r e q u e s t . 

On September 10, 1984 t h e Board r e c e i v e d t h e r e t a i n e r 
agreement, an a f f i d a v i t from c l a i m a n t ' s counsel and a req u e s t t h a t 
we r e c o n s i d e r our d e c i s i o n . The a f f i d a v i t l i s t s s e v e r a l f a c t o r s 
which c l a i m a n t contends j u s t i f i e s an award o f an e x t r a o r d i n a r y 
a t t o r n e y f e e . These f a c t o r s i n c l u d e : 

1. Over t h r e e and one h a l f years o f r e p r e s e n t a t i o n , 
r e q u i r i n g t h e investment o f over 300 hours o f t i m e . 

2. Extreme d i f f i c u l t y i n r e c o n s t r u c t i n g t h e events which 
r e s u l t e d i n t h e f a t a l i t y , i n c l u d i n g : (1) e x t e n s i v e i n t e r v i e w s 
w i t h f a m i l y f r i e n d s i n order t o e s t a b l i s h t h e deceased's method o f 
o p e r a t i o n and r e p u t a t i o n f o r s a f e t y and (2) t h e l o c a t i o n o f e x p e r t 
w i t n e s s e s t o t e s t i f y c o n c e r n i n g s a f e t y r e g u l a t i o n s , good s a f e t y 
p r a c t i c e s on s i t e , g e n e r a l l o g g i n g procedures, and t o f u r n i s h 
t h e i r o p i n i o n as t o the p r o b a b l e cause o f th e a c c i d e n t . These 
e x p e r t s were c r i t i c a l t o c l a i m a n t ' s case because they c o n t r a d i c t e d 
b o t h t h e o f f i c i a l i n v e s t i g a t i v e r e p o r t , which concluded t h e r e was 
no f a u l t or n e g l i g e n c e , and t h e two eyewitnesses. 

3. A s i x - d a y t r i a l . 

4. A j u r y v e r d i c t w i t h a good r e s u l t o f $265,000, l e s s 25% 
comparative n e g l i g e n c e on th e p a r t o f the deceased. 

5. The advancement o f s u b s t a n t i a l c o s t s i n excess o f $3,000 
and t h e guarantee o f e x p e r t w i t n e s s f e e payments due t o t h e 
ext r e m e l y l i m i t e d f i n a n c i a l resources o f t h e widow. 

The requ e s t f o r r e c o n s i d e r a t i o n i s g r a n t e d . W i t h o u t 
q u e s t i o n , c l a i m a n t has l i s t e d a number of f a c t o r s which weigh i n 
f a v o r o f g r a n t i n g counsel an e x t r a o r d i n a r y f e e . However, a f t e r 
r e v i e w i n g t h i s m a t t e r and comparing t h i s case w i t h s i m i l a r cases 
c o n c e r n i n g r e q u e s t s f o r e x t r a o r d i n a r y f e e s , we conclude t h a t an 
e x t r a o r d i n a r y a t t o r n e y f e e i s not j u s t i f i e d i n t h i s i n s t a n c e . See 
Leonard F. K i s o r , 35 Van Natta 282 (1983) ; John Galanopoulos, 34 
Van N a t t a 615 (1982) , 35 Van Natt a 548 G1983T T h e r e f o r e , on 
r e c o n s i d e r a t i o n , t h e Board adheres t o i t s former order which we 
hereby r e p u b l i s h by t h i s r e f e r e n c e . 

DONALD R. CLARK ( D e c e a s e d ) 
S t e v e n H u t c h i s o n , A t t o r n e y 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

T h i r d P a r t y 8 4 0 0 7 
S e p t e m b e r 2 8 , 1 9 8 4 
O r d e r on R e c o n s i d e r a t i o n 
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JOHN P. COOK & DONALD S. COOK, E m p l o y e r 
( d b a C o o k ' s F o r e s t P r o d u c t s ) 
C a s h P e r r i n e , A t t o r n e y 
R o b e r t s e t a l . , A t t o r n e y s 
C a r l M. D a v i s , A s s t . A t t o r n e y G e n e r a l 
The p u t a t i v e noncomplying employer re q u e s t s review of Referee 

Mason's o r d e r which upheld an o r d e r o f the Workers' Compensation 
Department which found t h a t t h e employer was a noncomplying 
employer. The o n l y i s s u e b e f o r e t h e Referee was t h e noncomplying 
s t a t u s of t h e p u t a t i v e noncomplying employer. No m a t t e r s 
c o n c e r n i n g a c l a i m were i m p l i c a t e d . We have h e l d today t h a t under 
t h e law i n e f f e c t a t t h e time review was requested i n t h i s m a t t e r , 
t h e Board d i d not have j u r i s d i c t i o n t o r e v i e w t h e d e c i s i o n o f a 
Referee i n a case i n v o l v i n g the i s s u e of noncomplying employer 
s t a t u s which d i d not i n v o l v e any i s s u e s c o n c e r n i n g a c l a i m . Gary 
0 . Soderstrom, 3 6 Van Natta 1 3 6 6 (decided t h i s d a t e . ) A c c o r d i n g l y , 
we must d i s m i s s t h i s case f o r l a c k of s u b j e c t m a t t e r j u r i s d i c t i o n . 

We note t h a t i t i s u n f o r t u n a t e i f t h e statement a t t h e 
c o n c l u s i o n of t h e Referee's o r d e r t h a t appeal should be t o t h e 
Board m i s l e d t h e employer. However, our j u r i s d i c t i o n i s s o l e l y 
s t a t u t o r y and i n c o r r e c t statements of appeal r i g h t s cannot expand 
our j u r i s d i c t i o n . 

ORDER 

The employer's request f o r review i s d i s m i s s e d f o r l a c k of 
s u b j e c t m a t t e r j u r i s d i c t i o n . 

MICHAEL G. D A N G E R F I E L D , C l a i m a n t WCB 8 3 - 0 8 4 9 6 
B i s c h o f f , e t a l . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 2 8 , 1 9 8 4 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members Barnes and F e r r i s . 

Claimant r e q u e s t s review of Referee Q u i l l i n a n ' s o r d e r which 
a f f i r m e d a D e t e r m i n a t i o n Order which had awarded c l a i m a n t 16° f o r 
5% unscheduled d i s a b i l i t y f o r i n j u r y t o h i s low back. 

Before t h e i n d u s t r i a l i n j u r y here i n q u e s t i o n , c l a i m a n t 
s u f f e r e d a lumbosacral s p r a i n i n 1975, n e c e s s i t a t i n g 30 days t i m e 
l o s s and two months of m o d i f i e d l i g h t work. Nagging low back p a i n 
p e r s i s t e d , r e s u l t i n g i n o c c a s i o n a l time l o s s and c h i r o p r a c t i c 
t r e a t m e n t . A f t e r t h e 1975 i n j u r y c l a i m a n t t r a n s f e r r e d t o a 
p o s i t i o n t h a t i n v o l v e d l i g h t e r work. Also b e f o r e t h e i n d u s t r i a l 
i n j u r y here i n q u e s t i o n , c l a i m a n t was i n v o l v e d i n a car a c c i d e n t 
i n 1979, which caused low back p a i n and spasms. Claimant missed 
about one week of work as a r e s u l t of t h i s a c c i d e n t . 

The p r e s e n t i n d u s t r i a l i n j u r y dates from May 1982 when 
c l a i m a n t s u s t a i n e d a r u p t u r e d L5-S1 d i s c w h i l e s h o v e l i n g wet 
sawdust. A discectomy was performed t h e f o l l o w i n g month. On 
October 18, 1982 c l a i m a n t was r e l e a s e d t o m o d i f i e d work w i t h a 
r e s t r i c t i o n a g a i n s t l i f t i n g over 30 pounds. He was r e l e a s e d f o r 
f u l l work on January 15, 1983 w i t h r e s t r i c t i o n s o f no l i f t i n g , 
c a r r y i n g , pushing or p u l l i n g of over 75 pounds, more than 
o c c a s i o n a l l i f t i n g of over 50 pounds or more than o c c a s i o n a l 
bending, t w i s t i n g , c r a w l i n g or c l i m b i n g o f l a d d e r s . 
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Claimant t e s t i f i e d t h a t h i s p r e s e n t problems c o n s i s t o f a 
c o n s t a n t a c h i n g p a i n of v a r y i n g s e v e r i t y i n h i s lower back and 
r a d i a t i n g i n t o b o t h l e g s . He plans both h i s work and l e i s u r e 
a c t i v i t i e s t o a v o i d o v e r t a x i n g h i m s e l f and, t o t h e e x t e n t t h a t he 
i s g e n e r a l l y s u c c e s s f u l i n t h i s e f f o r t , i t would seem t h a t l i t t l e 
o f h i s p a i n i s t r u l y d i s a b l i n g . For example, he missed o n l y one 
day of work from January 15, 1983 t h r o u g h March 1, 1984, t h e date 
of t h e h e a r i n g . 

Claimant i s 30 years o l d and has an e l e v e n t h grade 
e d u c a t i o n . He has worked b r i e f l y as a l i g h t mechanic and a t 
v a r i o u s jobs w i t h h i s p r e s e n t employer i n a f l a k e b o a r d p l a n t . He 
c o n t i n u e s t o p e r f o r m e s s e n t i a l l y t h e same d u t i e s as b e f o r e t h e 
i n j u r y . His wages have i n c r e a s e d . He t e s t i f i e d t h a t he had never 
had a j o b t h a t he c o u l d not l e a r n by d o i n g . 

Claimant a p p a r e n t l y had very s u c c e s s f u l s u r g e r y which 
produced a v e r y good r e s u l t . The medical l i m i t a t i o n s t h a t have 
s i n c e been imposed are c e r t a i n l y not severe. Claimant's p a i n i s 
r a r e l y t r u l y d i s a b l i n g , a t l e a s t i n t h e c o n t e x t o f h i s p r e s e n t 
m e d i u m - t o - l i g h t d u t y j o b . N e v e r t h e l e s s , we t h i n k t h a t c l a i m a n t ' s 
l o s s o f e a r n i n g c a p a c i t y i n t h e broad f i e l d o f i n d u s t r i a l 
o c c u p a t i o n s exceeds t h e 5% award g r a n t e d by t h e D e t e r m i n a t i o n 
Order. Claimant c e r t a i n l y would have s e r i o u s d i f f i c u l t y 
p e r f o r m i n g most jobs a t the heavy end of t h e spectrum. 

I t i s p o s s i b l e t h a t a p o r t i o n of c l a i m a n t ' s p r e s e n t problems 
r e l a t e back t o t h e p r i o r 1975 or 1979 i n j u r i e s , but comparing 
c l a i m a n t ' s apparent e a r n i n g c a p a c i t y j u s t b e f o r e t h e 1982 
i n d u s t r i a l i n j u r y w i t h h i s apparent p r e s e n t e a r n i n g c a p a c i t y l e a d s 
us t o conclude t h a t an award of 32° f o r 10% unscheduled d i s a b i l i t y 
would be more a p p r o p r i a t e . 

The r a t i n g of d i s a b i l i t y i s s u f f i c i e n t l y i m p r e c i s e and 
s u b j e c t i v e t h a t , g e n e r a l l y speaking, the Board i s not w i l l i n g t o 
" t i n k e r " w i t h p r i o r awards by i n c r e a s i n g or d e c r e a s i n g by amounts 
as s m a l l as p l u s - o r - m i n u s 5%. A l l g e n e r a l i z a t i o n s , however, can 
and s h o u l d be s u b j e c t t o reasonable e x c e p t i o n s and we t h i n k t h i s 
case i s e x c e p t i o n a l because of t h e s t r e n g t h of our c o n v i c t i o n t h a t 
c l a i m a n t ' s award sh o u l d be i n c r e a s e d and because, l o o k i n g a t i t 
from c l a i m a n t ' s p o i n t of view, an award of 5% more d i s a b i l i t y i s 
r e a l l y an i n c r e a s e of 100% over what he has r e c e i v e d t o d a t e . 

ORDER 

The Referee's order dated March 21, 1984 i s m o d i f i e d . 
Claimant i s awarded 32° f o r 10% unscheduled d i s a b i l i t y i n l i e u of 
a l l p r i o r awards. Claimant's a t t o r n e y i s a l l o w e d 25% of t h e 
i n c r e a s e d compensation g r a n t e d by t h i s o rder as and f o r a 
reasonable a t t o r n e y f e e . 
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Reviewed by Board Members F e r r i s and Barnes. 

The SAIF C o r p o r a t i o n requests review of t h a t p o r t i o n o f 
Referee Shebley's order which h e l d t h a t c l a i m a n t had not waived 
h i s r i g h t t o l i t i g a t e t he e x t e n t of d i s a b i l i t y awarded by t h e 
A p r i l 2 1 , 1982 D e t e r m i n a t i o n Order by r e q u e s t i n g and a c c e p t i n g a 
lump sum payment o f the award granted by t h a t o r d e r . Claimant 
c r o s s - r e q u e s t e d review of those p o r t i o n s of t h e Referee's o r d e r 
which: (1) upheld SAIF's d e n i a l of h i s A p r i l 12, 1983 a g g r a v a t i o n 
c l a i m ; and (2) awarded c l a i m a n t 320° f o r 100% unscheduled 
permanent p a r t i a l d i s a b i l i t y f o r h i s low back and l e f t s h o u l d e r 
p l u s 37.5° f o r 25% l o s s o f use o f f u n c t i o n o f h i s r i g h t l e g i n 
l i e u o f t h e award made by the A p r i l 2 1, 1982 D e t e r m i n a t i o n Order. 
Claimant seeks permanent t o t a l d i s a b i l i t y . 

The Board a f f i r m s and adopts t h e order of t h e Referee. 

The Referee's order dated November 30, 1983 i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded $450 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by t h e SAIF C o r p o r a t i o n . 

Board Member Barnes C o n c u r r i n g ; 

ORS 656.304 p r o v i d e s " t h a t t h e r i g h t o f h e a r i n g on any award 
s h a l l be waived by acceptance of a lump sum award by a c l a i m a n t 
where such lump sum award was g r a n t e d on h i s own a p p l i c a t i o n under 
ORS 656.230." Long ago, i n a case i n v o l v i n g an i l l i t e r a t e Spanish-
speaking c l a i m a n t , t h e Board s t a t e d t h a t ORS 656.304 "would have 
l i t t l e e f f e c t i f i t s c l e a r language c o u l d be i g n o r e d upon a p l e a 
of i g n o r a n c e . " A l e j a n d r o Pagan, 3 Van Natta 182 (1969). 

More r e c e n t l y , I understand the Court of Appeals t o have 
r u l e d t h a t a p u t a t i v e w r i t t e n waiver of h e a r i n g r i g h t s , executed 
by a c l a i m a n t i n order t o o b t a i n lump sum payment of an award, i s 
not r e a l l y a waiver i f the c l a i m a n t t e s t i f i e s t h a t he was i g n o r a n t 
of t h e c o n t e n t s of t h e document and a Referee f i n d s t h e c l a i m a n t 
c r e d i b l e . L a n d r i s c i n a v. Raygo-Wagner, 53 Or App 558 (1981). I t 
would appear t h a t L a n d r i s c i n a thus c r e a t e s e x a c t l y t h e s i t u a t i o n 
t h e Board sought t o a v o i d 15 years ago i n Pagan: ORS 656.304 has 
" l i t t l e e f f e c t " because " i t s c l e a r language" can "be i g n o r e d upon 
a [ s u c c e s s f u l ] p l e a of i g n o r a n c e . " 

I j o i n i n a c c e p t i n g c l a i m a n t ' s p l e a of ignorance i n t h i s case 
n o t w i t h s t a n d i n g ORS 656.304 o n l y because I understand t h a t r e s u l t 
t o be compelled by L a n d r i s c i n a . 

ORDER 
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Reviewed by Board Members F e r r i s and Barnes. 

The i n s u r e r r e q u e s t s review of Referee Shebley's o r d e r which 
se t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r 
s t r e s s . On r e v i e w , t h e i n s u r e r contends t h a t t h e c l a i m does not 
meet t h e s t a n d a r d f o r c o m p e n s a b i l i t y as s e t f o r t h i n McGarrah v. 
SAIF, 296 Or 145 ( 1 9 8 3 ) . We agree and r e v e r s e . 

Claimant i s a 23 year o l d former accounts r e c e i v a b l e c l e r k 
f o r a d e n t a l s u p p l y company. Claimant and her s u p e r v i s o r , Ms. 
C l a r k , were t h e o n l y employees i n t h e bookkeeping department. Ms. 
C l a r k and c l a i m a n t had a number of disagreements. Between January 
1980 and December 1982, Ms. Clark reprimanded c l a i m a n t s e v e r a l 
times f o r t a r d i n e s s , i n e f f i c i e n c y and p e r s o n a l t e l e p h o n e c a l l s . 
Most of these reprimands were f r u s t r a t i n g t o c l a i m a n t because she 
f e l t t h ey were u n j u s t i f i e d . 

I n 1981 c l a i m a n t began consuming a l c o h o l every n i g h t a f t e r 
work t o r e l i e v e t h e t e n s i o n . Her consumption s i g n i f i c a n t l y 
d i m i n i s h e d i n A p r i l 1982 when she met t h e man she s u b s e q u e n t l y 
m a r r i e d . 

Off and on d u r i n g 1980, 1981 and 1982 c l a i m a n t e x p e r i e n c e d 
money problems. I n February 1982 she moved back t o her p a r e n t s ' 
home where she was p l a c e d under a curfew. Claimant t e s t i f i e d t h a t 
t h e curfew d i d not a f f e c t her c o n g e n i a l r e l a t i o n s h i p w i t h her 
p a r e n t s . 

I n l a t e 1981 c l a i m a n t began t r e a t m e n t f o r c e r v i c a l w a r t s . 
I n i t i a l l y , m e d i c a t i o n was a d m i n i s t e r e d , but e v e n t u a l l y a f r e e z i n g 
t e c h n i q u e was employed. By February 1982 the c o n d i t i o n had 
c l e a r e d . D u r ing t h i s t i m e c l a i m a n t had n o t i c e d a w e i g h t g a i n , but 
was not concerned. 

I n mid-September 1982, two days b e f o r e her wedding, c l a i m a n t 
l e a r n e d t h a t she had a "bad" pap smear i n d i c a t i n g t h e r e was a 
p o s s i b i l i t y o f c e r v i c a l cancer. I n a d d i t i o n , i t was p o s s i b l e she 
would not be a b l e t o have c h i l d r e n . I n November 1982 she 
underwent c r y o s u r g e r y , a t e c h n i q u e which f r e e z e s t h e c e r v i x . 
A f t e r t h e s u r g e r y she was advised t o r e f r a i n from s e x u a l a c t i v i t y 
f o r 30 days. Understandably, these r e v e l a t i o n s and procedures 
were q u i t e d i s t r e s s i n g t o c l a i m a n t and her husband. 

By a p p r o x i m a t e l y December 15, 1983, c l a i m a n t l e a r n e d t h a t she 
had "stage two" c e r v i c a l cancer, a non-advanced stage o f t h e 
d i s e a s e . This news came as a g r e a t r e l i e f t o c l a i m a n t and her 
husband. 

On December 23, 1982 c l a i m a n t and her husband a t t e n d e d a 
h o l i d a y c e l e b r a t i o n w i t h s e v e r a l o t h e r employees, i n c l u d i n g Ms. 
C l a r k . At t h a t g a t h e r i n g Ms. Clark p r a i s e d c l a i m a n t ' s work. I n 
a d d i t i o n she t o l d c l a i m a n t ' s husband t h a t c l a i m a n t was "an a s s e t " 
t o t h e b u s i n e s s . 

The next business day Ms. Clark a d v i s e d c l a i m a n t t h a t she was 
b e i n g p l a c e d on a 30-day p r o b a t i o n . Claimant was a l s o a d v i s e d 
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t h a t i n two weeks p r o s p e c t i v e replacements would be i n t e r v i e w i n g 
f o r t h e p o s i t i o n i n case c l a i m a n t was t e r m i n a t e d . Claimant was 
g r e a t l y d i s t r e s s e d by t h i s news. Her husband p i c k e d her up from 
work e a r l y , n o t i n g t h a t she was v i s i b l y u p s e t , c r y i n g and 
t r e m b l i n g . Claimant never r e t u r n e d t o her j o b . 

Claimant spent t h e next month i n her apartment. On January 
31, 1983 she sought t r e a t m e n t from her f a m i l y d o c t o r , Dr. T r o s t e l , 
c o m p l a i n i n g of a n x i e t y r e s u l t i n g from her t e r m i n a t i o n . Dr. 
T r o s t e l p r e s c r i b e d m e d i c a t i o n . Claimant d i d not seek t r e a t m e n t 
e a r l i e r because she " d i d not want a n y t h i n g t o do w i t h anybody." 
Claimant's husband t e s t i f i e d t h a t he wanted c l a i m a n t t o r e l a x and 
get her mind o f f t h e t e r m i n a t i o n d u r i n g t h i s p e r i o d . He s t a t e d , 
" E m o t i o n a l l y , she c o u l d n ' t handle i t . " 

On February 23, 1983 c l a i m a n t s u b m i t t e d her c l a i m , c o n t e n d i n g 
she s u f f e r e d ' j o b s t r e s s " as a r e s u l t of "harassment and u n f a i r 
t e r m i n a t i o n . " The i n s u r e r denied t h e c l a i m on March 15, 1983 
s t a t i n g t h e r e was no medical evidence s u p p o r t i n g t h e c l a i m . 
A d d i t i o n a l l y , the i n s u r e r contended t h a t o f f - t h e - j o b s t r e s s e s were 
t h e major c o n t r i b u t i n g f a c t o r f o r c l a i m a n t ' s c o n d i t i o n and t h a t 
c l a i m a n t had f a i l e d t o n o t i f y her employer i n a t i m e l y f a s h i o n . 
Claimant requested a h e a r i n g . 

On March 18, 1983 c l a i m a n t was examined by Dr. C o l i s t r o , 
l i c e n s e d p s y c h o l o g i s t . Dr. C o l i s t r o , c l a i m a n t ' s t r e a t i n g 
p s y c h o l o g i s t , r e p o r t e d t h a t c l a i m a n t ' s symptoms i n d i c a t e d a 
g e n e r a l i z e d a n x i e t y d i s o r d e r . Dr. C o l i s t r o opined t h a t " [ I ] n t h e 
absence of any o t h e r s i g n i f i c a n t p s y c h o s o c i a l s t r e s s o r s i n 
[ c l a i m a n t ' s ] l i f e , her c o n d i t i o n i s seen as b e i n g one hundred 
p e r c e n t j o b - r e l a t e d . " Dr. C o l i s t r o ' s r e p o r t does not mention 
c l a i m a n t ' s c e r v i c a l cancer problems, t h e p r o h i b i t i o n a g a i n s t 
s e x u a l a c t i v i t y and t h e p o s s i b i l i t y o f not b e a r i n g c h i l d r e n . 
Claimant t e s t i f i e d on d i r e c t examination t h a t "To my knowledge, I 
t h i n k I d i d " t e l l Dr. C o l i s t r o about t h e p o s s i b l e c e r v i c a l cancer 
d i a g n o s i s . During cross e x a m i n a t i o n , c l a i m a n t i n s i s t e d she 
a d v i s e d Dr. C o l i s t r o o f t h e c e r v i c a l cancer t r e a t m e n t , but d i d not 
t e l l him of her p r i o r c e r v i c a l w a r t s and s u r g e r y . 

I n June 1983 c l a i m a n t was examined by Dr. Parvaresh, 
p s y c h i a t r i s t . Dr. Parvaresh diagnosed an u n d e r l y i n g a n x i e t y 
t e n s i o n . The d o c t o r d e f i n e d t h i s c o n d i t i o n as a p r o p e n s i t y t o 
e x p e r i e n c e a n x i e t y or nervousness i n r e l a t i o n t o s t r e s s . Dr. 
Parvaresh t e s t i f i e d t h a t c l a i m a n t ' s a n x i e t y developed y e a r s b e f o r e 
and was p a r t of her p e r s o n a l i t y makeup. I t was always p r e s e n t and 
made symptomatic by s t r e s s . Dr. Parvaresh opined t h a t t h e " j o b " 
s t r e s s d i d not s i g n i f i c a n t l y worsen c l a i m a n t ' s p r e e x i s t i n g 
c o n d i t i o n and t h a t any s t r e s s experienced by a person w i t h 
c l a i m a n t ' s c o n d i t i o n which goes "beyond t h e i r coping mechanism can 
cause more symptomatic m a n i f e s t a t i o n o f t h e i l l n e s s . " 

A p p l y i n g the McGarrah s t a n d a r d , t h e Referee found t h a t 
c l a i m a n t was s u b j e c t e d t o s t r e s s a t work. I n r e a c h i n g h i s 
c o n c l u s i o n , t h e Referee assigned a g r e a t d e a l of w e i g h t t o t h e 
t e s t i m o n y o f c l a i m a n t ' s husband, whose honesty impressed him. Dr. 
C o l i s t r o " * s o p i n i o n , as t r e a t i n g p h y s i c i a n , was g i v e n "somewhat 
g r e a t e r " weight than t h a t of Dr. Parvaresh. Moreover, t h e Referee 
noted t h a t Dr. Parvaresh's o p i n i o n c o u l d be i n t e r p r e t e d t o s u p p o r t 
t h e t h e o r y t h a t c l a i m a n t ' s p r e e x i s t i n g , b u t asymptomatic, 
c o n d i t i o n became symptomatic as a r e s u l t o f c l a i m a n t ' s work. 
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F i n a l l y , t h e Referee acknowledged t h a t t h e "cancer s c a r e " was a 
s t r e s s f u l , non-work r e l a t e d event. However, t h e r e was no evidence 
t h a t c l a i m a n t s u f f e r e d symptoms p r i o r t o l e a r n i n g t h a t t h e 
c o n d i t i o n c o u l d be e f f e c t i v e l y t r e a t e d . The Referee b e l i e v e d t h a t 
c l a i m a n t c a n d i d l y t e s t i f i e d t h a t she d i d t e l l Dr. C o l i s t r o , or h i s 
a s s i s t a n t , about t h e non-work s t r e s s o r s . 

I n McGarrah v. SAIF, 296 Or 145 (1983), t h e c o u r t found t h a t 
i n o r d e r f o r a s t r e s s f u l c o n d i t i o n t o be compensable, t h e 
o n - t h e - j o b s t r e s s f u l c o n d i t i o n s must a c t u a l l y e x i s t , t h a t i s , from 
an o b j e c t i v e s t a n d p o i n t t h e o n - t h e - j o b s t r e s s must be r e a l as 
opposed t o i m a g i n a r y . Furthermore, t h e employment c o n d i t i o n s , 
when compared t o non-employment c o n d i t i o n s , must be t h e major 
c o n t r i b u t i n g cause of t h e mental c o n d i t i o n . 

A l t h o u g h we agree t h a t c l a i m a n t was s u b j e c t e d t o r e a l s t r e s s 
which a c t u a l l y e x i s t e d a t her p l a c e of work, we are not persuaded 
t h a t c l a i m a n t ' s work s t r e s s was t h e major c o n t r i b u t i n g cause o f 
her mental c o n d i t i o n . Claimant experienced a number o f 
s i g n i f i c a n t o f f - t h e - j o b s t r e s s o r s d u r i n g t h e t i m e i n q u e s t i o n . 
S e v e r a l of t h e s e s t r e s s o r s i n v o l v e d l i f e - c h a n g i n g , p o s s i b l y l i f e 
t h r e a t e n i n g , e x p e r i e n c e s . Had Dr. C o l i s t r o mentioned these 
s t r e s s f u l events and then dismissed them as c o n t r i b u t i n g f a c t o r s , 
we l i k e l y would reach a d i f f e r e n t c o n c l u s i o n today. P a r t i c u l a r l y 
because c l a i m a n t d i d not seek t r e a t m e n t u n t i l a f t e r : (1) she had 
l e f t her j o b and (2) had l e a r n e d t h a t her cancer had been 
i d e n t i f i e d i n an e a r l y t r e a t a b l e s t a g e . 

However, Dr. C o l i s t r o d i d not mention any of these s t r e s s o r s 
i n d e t a i l i n g c l a i m a n t ' s h i s t o r y . Moreover, he q u a l i f i e d h i s 
o p i n i o n , s t a t i n g , " [ I ] n t h e absence of any o t h e r s i g n i f i c a n t 
p s y c h o s o c i a l s t r e s s o r s . . . her c o n d i t i o n i s seen as b e i n g one 
hundred p e r c e n t j o b - r e l a t e d . " Such a q u a l i f i c a t i o n suggests t o us 
t h a t , c o n t r a r y t o c l a i m a n t ' s t e s t i m o n y , Dr. C o l i s t r o was unaware 
of any of c l a i m a n t ' s o f f - t h e - j o b s t r e s s o r s . Consequently, we 
a t t r i b u t e l i t t l e p r o b a t i v e w e i g h t t o Dr. C o l i s t r o ' s o p i n i o n . 

I n a d d i t i o n , we f i n d Dr. Parvaresh's o p i n i o n t h a t c l a i m a n t 
s u f f e r e d from an u n d e r l y i n g a n x i e t y t e n s i o n c o n d i t i o n more 
p e r s u a s i v e . However, we r e j e c t t h a t p o r t i o n of h i s o p i n i o n t h a t 
suggests c l a i m a n t ' s c o n d i t i o n might have become symptomatic as a 
r e s u l t of c l a i m a n t ' s work s t r e s s because t h e r e c o r d suggests t h a t 
Dr. Parvaresh was a l s o unaware of c l a i m a n t ' s " c e r v i c a l cancer 
s c a r e " and i t s p o s s i b l e r a m i f i c a t i o n s . 

For t h e above reasons, we f i n d t h a t c l a i m a n t has f a i l e d t o 
meet her burden of p r o v i n g c o m p e n s a b i l i t y of her s t r e s s c l a i m . 

ORDER 

The Referee's order dated January 17, 1984 i s r e v e r s e d . The 
i n s u r e r ' s d e n i a l dated March 15, 1983 i s r e i n s t a t e d and a f f i r m e d . 
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LEROY E . L E E P , C l a i m a n t WCB 8 3 - 1 0 3 9 1 
J a m e s P. O ' N e a l , C l a i m a n t ' s A t t o r n e y S e p t e m b e r 2 8 , 1 9 8 4 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members Barnes and F e r r i s . 

Claimant r e q u e s t s review of Referee Danner's order which 
upheld t h e SAIF C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s a g g r a v a t i o n 
c l a i m . Claimant argues t h a t h i s low back c o n d i t i o n has worsened 
s i n c e a s t i p u l a t e d o r d e r dated September 26, 1983, which i s t h e 
l a s t arrangement of compensation. 

Claimant i n j u r e d h i s low back i n September 1977. The c l a i m 
was denied by SAIF and c l a i m a n t requested a h e a r i n g , which was 
h e l d b e f o r e Referee Peterson i n December 1978. Referee Peterson 
found t h e c l a i m a n t not c r e d i b l e and upheld t h e d e n i a l . I n J u l y 
1979 we reversed Referee Peterson and s e t a s i d e t h e d e n i a l . 27 
Van Natta 451 (1979). 

I n December 1981 Dr. B e r t performed a lumbar f u s i o n . I n 
March 1983 Dr. B e r t noted t h a t c l a i m a n t c o n t i n u e d t o have 
s u b j e c t i v e c o m p l a i n t s but few o b j e c t i v e f i n d i n g s . He opined t h a t 
c l a i m a n t not r e t u r n t o t r u c k d r i v i n g , and recommended t h a t he be 
r e t r a i n e d t o p e r f o r m a j o b "where t h e r e i s s t a n d i n g , a l i m i t e d 
amount of s i t t i n g and no f r e q u e n t bending or s t o o p i n g . " I n J u l y 
1983 Dr. B e r t w r o t e t h a t c l a i m a n t c o u l d r e t u r n t o " l i g h t t o 
moderate work and c o u l d do a d r i v i n g j o b w i t h no l i f t i n g and a 
v e r y s o f t r i d i n g t r u c k . " I n September 1983 t h e s t i p u l a t e d order 
awarded c l a i m a n t an a d d i t i o n a l 10% unscheduled d i s a b i l i t y , f o r a 
t o t a l d i s a b i l i t y award of 50% unscheduled d i s a b i l i t y . 

Claimant r e t u r n e d t o work d r i v i n g a c h i p t r u c k f o l l o w i n g t h e 
S t i p u l a t e d Order. The j o b c o n s i s t e d of d r i v i n g f o r up t o n i n e 
hours per day i n a t r u c k w i t h an a i r cushioned s e a t , c l i m b i n g up 
and down l a d d e r s , r o l l i n g and u n r o l l i n g a t a r p and w a l k i n g on t h e 
l o a d of wood c h i p s . On the t h i r d day a f t e r r e t u r n i n g ' t o work 
c l a i m a n t d i d not f i n i s h h i s s h i f t ; he never r e t u r n e d t o d r i v i n g 
t h e c h i p t r u c k . Dr. Gurney r e p o r t e d on October 20, 1983 t h a t 
c l a i m a n t s a i d he was e x p e r i e n c i n g i n c r e a s e d p a i n . Dr. Gurney 
opined t h a t c l a i m a n t c o u l d not do heavy work such as t r u c k d r i v i n g 
i f i t i n v o l v e s s t o o p i n g , bending, l i f t i n g , or p r o l o n g e d d r i v i n g . 
Dr. Gurney s t a t e d t h a t c l a i m a n t was t o t a l l y d i s a b l e d and unable t o 
work. Claimant's a t t o r n e y requested a h e a r i n g t h r e e days a f t e r 
Dr. Gurney's r e p o r t . SAIF never f o r m a l l y denied t h e a g g r a v a t i o n 
c l a i m , but a t h e a r i n g t h e p a r t i e s agreed i t was i n denied s t a t u s . 

On January 5, 1984 Dr. Gurney r e p o r t e d t h a t he b e l i e v e d 
c l a i m a n t ' s back had become more s w o l l e n and i r r i t a t e d by d r i v i n g 
t h e c h i p t r u c k . He a d m i t t e d he d i d not have o b j e c t i v e evidence 
and was f o r c e d t o r e l y on c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s . 

At h e a r i n g , t h e Referee found t h a t c l a i m a n t had f a i l e d t o 
s u s t a i n h i s burden of p r o v i n g t h a t h i s compensable c o n d i t i o n had 
worsened s i n c e t h e l a s t arrangement of compensation. We agree. 

I n order t o prove a compensable a g g r a v a t i o n , a c l a i m a n t must 
prove t h a t h i s c o n d i t i o n has worsened and t h a t t h e compensable 
i n j u r y i s a m a t e r i a l cause of the worsening. A p h y s i c i a n ' s r e p o r t 
i s not n e c e s s a r i l y e s s e n t i a l i n order t o s u s t a i n t h e burden of 
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p r o v i n g a w o r s e n i n g , but t h e "worker's or o t h e r l a y t e s t i m o n y may 
or may not c a r r y t h e worker's burden." G a r b u t t v. SAIF, 297 Or 
148, 151 ( 1 9 8 4 ) . We are not persuaded i n t h i s case t h a t 
c l a i m a n t ' s t e s t i m o n y i s s u f f i c i e n t t o s u s t a i n h i s burden o f p r o o f . 

We note t h a t t h e r e i s some q u e s t i o n r e g a r d i n g c l a i m a n t ' s 
c r e d i b i t y i n view of t h e Referee Peterson's f i n d i n g i n t h e p r i o r 
p r o c e e d i n g . However, Referee Danner found c l a i m a n t c r e d i b l e i n 
t h i s p r o c e e d i n g . N e v e r t h e l e s s , approaching c r e d i b i l i t y as a 
"shades of gray" r a t h e r than a "black or w h i t e " m a t t e r , some doubt 
remains. 

Moreover and more i m p o r t a n t l y , even a c c e p t i n g c l a i m a n t ' s 
t e s t i m o n y i n t h e l i g h t most f a v o r a b l e t o him, we f i n d t h a t he has 
f a i l e d t o s u s t a i n h i s burden o f p r o o f . Claimant t e s t i f i e d t h a t he 
d i d not f i n i s h h i s s h i f t t h e t h i r d day back a t work because he d i d 
not f e e l l i k e f i n i s h i n g t h e s h i f t . He t e s t i f i e d he would have 
r e t u r n e d the next day, but was never c a l l e d by t h e c h i p t r u c k 
company. He t e s t i f i e d t h a t a f t e r t h e t h i r d day h i s back f e l t 
s t i f f and s o r e . He t e s t i f i e d t h a t he i s t a k i n g more p a i n 
m e d i c a t i o n than p r i o r t o w o r k i n g those t h r e e days, t h a t he wears 
h i s back brace more hours than he d i d p r e v i o u s l y , and t h a t he i s 
not a b l e t o walk as f a r . 

Claimant p r e v i o u s l y r e c e i v e d awards f o r unscheduled low back 
d i s a b i l i t y t h a t t o t a l 50%. Some waxing and waning of symptoms i s 
t o be expected i n one who has 50% back d i s a b i l i t y . Such 
f l u c t u a t i o n s may be, and u s u a l l y are contemplated i n awards which 
t a k e i n t o account d i s a b l i n g p a i n . C h a r l o t t e Clemmer, 36 Van N a t t a 
753 ( 1 9 8 4 ) ; see a l s o M a a r e f i v. SAIF, 69 Or App 427 ( 1 9 8 4 ) . 
Repeatedly and l o n g b e f o r e t h e a l l e g e d a g g r a v a t i o n here i n i s s u e , 
c l a i m a n t ' s d o c t o r s advised him t o a v o i d work which r e q u i r e s l o n g 
p e r i o d s o f s i t t i n g or more than l i g h t e f f o r t s . Claimant had a t 
most a symptomatic i n c r e a s e i n p a i n , and u n d e r s t a n d a b l y so, when 
he a t t e m p t e d t o p e r f o r m a j o b which r e q u i r e d hours of s i t t i n g as 
w e l l as c l i m b i n g , w a l k i n g on bark c h i p s and r o l l i n g and u n r o l l i n g 
a t a r p on t o p of t h e c h i p s . Because we t h i n k t h i s k i n d of f l a r e 
up of p a i n must have been contemplated a t t h e time of c l a i m a n t ' s 
p r e v i o u s awards o f compensation, we conclude t h a t he has f a i l e d t o 
prove t h a t h i s c o n d i t i o n i s any worse than i t was on September 23, 
1983, t h e d a t e of t h e l a s t arrangement of compensation. 

ORDER 

The Referee's order dated February 1, 1984 i s a f f i r m e d . 

G L O R I A L . MATHIESON, C l a i m a n t WCB 8 3 - 0 7 1 1 6 
Mai a g o n , e t a l . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 2 8 , 1 9 8 4 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w ( R e m a n d i n g ) 
Reviewed by Board Members Lewis and Barnes. 

The i n s u r e r r e q u e s t s review of Referee F o s t e r ' s o r d e r which 
s e t a s i d e i t s p a r t i a l d e n i a l of r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
p s y c h i a t r i c t r e a t m e n t . On r e v i e w , t h e i n s u r e r contends c l a i m a n t 
has f a i l e d t o e s t a b l i s h t h a t her p s y c h i a t r i c t r e a t m e n t s a r e 
c a u s a l l y r e l a t e d t o her 1980 compensable l e f t f o rearm ( w r i s t ) 
c o n d i t i o n . We agree and r e v e r s e t h e Referee's o r d e r . 
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Claimant was 29 years of age a t t h e t i m e of h e a r i n g . She 
f i l e d her c l a i m i n November 1980, c o n t e n d i n g t h e f r e e z i n g 
environment, encountered w h i l e w o r k i n g as a f o r k l i f t d r i v e r a t a 
f r o z e n f o o d warehouse, had caused p a i n and s w e l l i n g i n b o t h of her 
hands. A f t e r r e c e i v i n g v a r i o u s diagnoses and c o n s e r v a t i v e 
t r e a t m e n t , i t was recommended t h a t she a v o i d e x t r e m e l y c o l d 
t e m p e r a t u r e s . However, c l a i m a n t r e t u r n e d t o her f o r k l i f t d u t i e s . 
Her c l a i m was c l o s e d i n November 1981 w i t h no permanent d i s a b i l i t y 
award and one day of time l o s s . 

From J u l y 27, 1982 u n t i l February 1 , 1983 c l a i m a n t sought 
t r e a t m e n t on a p p r o x i m a t e l y s i x occasions from James E. P i t t e n g e r , 
M.S. At t h e time o f her i n i t i a l c o n s u l t a t i o n , c l a i m a n t i n d i c a t e d 
t h a t her p r i n c i p a l problem was depression from work problems. 

On January 5, 1983 c l a i m a n t began t r e a t m e n t s w i t h 
Dr. Wichser. Claimant complained of p a i n i n her hands and w r i s t , 
headaches, stomach p a i n s , nausea and soreness i n her s h o u l d e r s and 
neck. Claimant a l s o noted t h a t , " I f e e l s t r e s s e d from t h e p a i n 
and worry about my p h y s i c a l c o n d i t i o n . " Dr. Wichser diagnosed 
p o s s i b l e t h o r a c i c o u t l e t syndrome w i t h muscle spasm and p r o b a b l e 
s i t u a t i o n a l d e p r e s s i o n . By l a t e January 1983 Dr. Wichser had 
r e l e a s e d c l a i m a n t f o r l i g h t d uty l i n e work where she would not be 
p e r f o r m i n g r e p e t i t i v e motions. Dr. Wichser a d d i t i o n a l l y noted 
t h a t c l a i m a n t had requested a daytime j o b , r a t h e r than n i g h t or 
swing s h i f t . 

I n March 1983 c l a i m a n t was i n t e r v i e w e d by Dr. Radmore, 
p s y c h i a t r i s t , who opined t h a t c l a i m a n t experienced a c y c l i c mood 
d i s o r d e r ( " s o - c a l l e d manic-depressive i l l n e s s " ) which p r e d a t e d her 
employment. Dr. Radmore noted t h a t c l a i m a n t had a l o n g f a m i l y 
h i s t o r y of mental breakdowns and had undergone a p r e v i o u s 
p s y c h o t i c e x p e r i e n c e . Dr. Radmore i d e n t i f i e d a tendency toward 
g r a n d i o s i t y and recommended i f s t r e s s - r e l a t e d c l a i m s were r a i s e d , 
c l a i m a n t should be g i v e n a complete e v a l u a t i o n t o c l a r i f y t h e 
s t r e s s f u l e f f e c t of a d a p t i n g t o l i g h t e r work. Dr. Radmore 
r e p o r t e d t h a t c l a i m a n t had not been w o r k i n g i n t h e f r e e z e r s i n c e 
t h e end of December 1982, but t h a t a t r a n s f e r t o "swing s h i f t " had 
been d i f f i c u l t f o r her p h y s i c a l l y and e m o t i o n a l l y . A p p a r e n t l y , 
t h e t r a n s f e r was p r e v e n t i n g c l a i m a n t from m a i n t a i n i n g a c l o s e 
r e l a t i o n s h i p w i t h a female f r i e n d and her daughter. I n c o m p l e t i n g 
a demographic q u e s t i o n n a i r e , c l a i m a n t wrote t h a t she c o n s i d e r e d 
h e r s e l f m a r r i e d t o her f r i e n d . Claimant a l s o s t a t e d t h a t a 
s u p e r v i s o r was p u r p o s e l y s c h e d u l i n g her f o r d u t y the s u p e r v i s o r 
knew c l a i m a n t c o u l d not p e r f o r m . 

A f t e r s e v e r a l months of t r e a t m e n t , Dr. Wichser noted i n May 
1983 t h a t c l a i m a n t had f i r e d a l l p r a c t i t i o n e r s who attempted t o 
h e l p her i n methods which appeared a t a l l t h r e a t e n i n g , had s e t up 
m u l t i p l e "no-win" s i t u a t i o n s and a c c o r d i n g t o her own s t a t e m e n t s , 
s i m p l y d e s i r e d t o be o f f work t o t a l l y . The d o c t o r noted t h a t 
c l a i m a n t possessed m u l t i p l e work s k i l l s and p h y s i c a l c a p a b i l i t i e s 
i n t h a t she had r e c e n t l y won a f o r k l i f t d r i v i n g c o n t e s t which 
r e q u i r e d the use of numerous pieces of machinery. Dr. Wichser 
suggested f u r t h e r p s y c h i a t r i c c o n s u l t a t i o n . 

I n June 1983, on r e f e r r a l from a c o n s u l t i n g o r t h o p e d i s t , 
c l a i m a n t commenced t r e a t m e n t s w i t h Dr. C a r t e r , p s y c h i a t r i s t . 
Claimant complained of her severe p a i n problems and expressed 
concern over where she would be a b l e t o work. Dr. C a r t e r noted 
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t h a t c l a i m a n t r e l a t e d t h a t a l t h o u g h she l i k e d her j o b , t h e 
repeated c o n t a c t w i t h c o l d temperatures was p r o d u c i n g t o o much 
p a i n t o c o n t i n u e w o r k i n g . Dr. C a r t e r diagnosed psychogenic p a i n 
d i s o r d e r and e s t i m a t e d c l a i m a n t would r e q u i r e s i x months of 
t r e a t m e n t . 

I n J u l y 1983 t h e i n s u r e r denied r e s p o n s i b i l i t y f o r t h e 
p s y c h i a t r i c t r e a t m e n t s , contending" her c o n d i t i o n d i d not a r i s e o u t 
of her employment and t h a t t h e c o n d i t i o n p r e d a t e d her employment. 
Also i n J u l y 1983, a D e t e r m i n a t i o n Order awarded c l a i m a n t 5% 
permanent d i s a b i l i t y f o r her l e f t f o r e a r m . Claimant r e q u e s t e d a 
h e a r i n g , c o n t e n d i n g her c o n d i t i o n was not m e d i c a l l y s t a t i o n a r y and 
t h a t t h e d e n i a l should be s e t a s i d e . A l t e r n a t i v e l y , she contended 
she was e n t i t l e d t o a d d i t i o n a l permanent d i s a b i l i t y . 

I n September 1983 c l a i m a n t was examined by Dr. Parvaresh, 
p s y c h i a t r i s t . The d o c t o r noted t h a t c l a i m a n t was c u r r e n t l y 
asymptomatic, but advised t h a t t h i s was not unusual i n 
mani c - d e p r e s s i v e s . Dr. Parvaresh f u r t h e r noted t h a t c l a i m a n t had 
an ongoing p r e e x i s t i n g a n x i e t y t e n s i o n as a r e s u l t o f a b a s i c 
p e r s o n a l i t y makeup and an at t e m p t t o r e l a t e t o o t h e r s . I n 
a d d i t i o n , c l a i m a n t had substance abuse problems i n t h e form o f 
heavy exposure t o m a r i j u a n a and coca i n e . 

Dr. Parvaresh opined t h a t c l a i m a n t ' s p e r s o n a l i t y make-up, 
p o s s i b l e manic-depressive tendency or t h e presence of substance 
abuse d i d not have a n y t h i n g c l i n i c a l l y t o do w i t h her. compensable 
i n j u r y . The d o c t o r c o n s i d e r e d c l a i m a n t ' s i n j u r y i n s u f f i c i e n t t o 
j u s t i f y her c u r r e n t t r e a t m e n t i n t h a t her l i m i t a t i o n d i d not 
pre v e n t her from c o n t i n u i n g f o r k l i f t d u t i e s , as l o n g as she 
avoided exposure t o c o l d t e m p e r a t u r e s . 

Dr. C a r t e r d i s a g r e e d w i t h Dr. Parvaresh. Dr. C a r t e r noted 
t h a t Dr. Parvaresh's exami n a t i o n took p l a c e 10 days a f t e r c l a i m a n t 
had become asymptomatic and d i s c o n t i n u e d t r e a t m e n t s w i t h him. 
F u r t h e r , Dr. Parvaresh had f a i l e d t o address t h e r e l a t i o n s h i p o f 
c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n t o her c h r o n i c p a i n . T h e r e f o r e , 
Dr. C a r t e r q u e s t i o n e d t h e r e t r o s p e c t i v e n a t u r e o f Dr. Parvaresh's 
o p i n i o n . Dr. C a r t e r c o n t i n u e d t o opine t h a t c l a i m a n t ' s 
psychogenic p a i n d i s o r d e r was s u b s t a n t i a l l y r e l a t e d t o her 
expe r i e n c e o f t h e r m a l exposure on her j o b . 

At h e a r i n g , c l a i m a n t d e s c r i b e d t h e v a r i o u s jobs she was 
assigned b e g i n n i n g i n January 1983. I n i t i a l l y , she worked i n a 
swing s h i f t p o s i t i o n , answering a p p r o x i m a t e l y s i x phone c a l l s i n 
an e i g h t hour s h i f t . She was then assigned t o washing windows i n 
th e l u n c h room, a two hour job which she was encouraged t o s t r e t c h 
i n t o e i g h t hours. Both of these jobs were e x t r e m e l y f r u s t r a t i n g 
t o c l a i m a n t , who l i k e d t o work hard and f a s t . Next, c l a i m a n t was 
assigned t o t h e p r o d u c t i o n l i n e where she i n s p e c t e d boxes. 
Claimant was then asked t o "hold back a bunch o f boxes," but c o u l d 
not p e r f o r m t h i s j o b due t o the w r i s t p r e s s u r e . F i n a l l y , c l a i m a n t 
was t r a n s f e r r e d t o making boxes, which f u r t h e r exacerbated her 
p a i n . I n June 1983, having no o t h e r s u i t a b l e p o s i t i o n a v a i l a b l e , 
c l a i m a n t was p l a c e d on time l o s s . 

Claimant t e s t i f i e d t h a t she s u f f e r e d a p s y c h o t i c breakdown i n 
J u l y 1978, but r e q u i r e d no h o s p i t a l i z a t i o n . The breakdown was 
preceded by going w i t h o u t s l e e p f o r a week, "being happy" and 
"smoking m a r i j u a n a . " During t h i s episode c l a i m a n t e x p e r i e n c e d 
f e e l i n g s of Go d l i n e s s . I n a d d i t i o n t o her d a i l y m a r i j u a n a use, 
c l a i m a n t has used c o c a i n e , amphetamines, quaaludes and LSD. 
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Claimant a l s o was e x p e r i e n c i n g d e p r e s s i o n c o n c e r n i n g her 
p e r s o n a l r e l a t i o n s h i p s when she sought t r e a t m e n t from Mr. 
P e t t i n g e r i n J u l y 1982. Her r e l a t i o n s h i p w i t h a female companion 
was d e t e r i o r a t i n g a t t h a t t i m e , f i n a l l y ending i n October 1982. 
However, i n September 1982 a r e l a t i o n s h i p w i t h another woman 
began. A d d i t i o n a l l y , i n February 1983 c l a i m a n t expressed concerns 
about i n t r o d u c i n g her new companion t o her f a m i l y . 

The Referee found c l a i m a n t ' s p s y c h i a t r i c t r e a t m e n t 
compensable. De s p i t e her past p s y c h i a t r i c h i s t o r y and drug use, 
th e Referee r e l i e d on Dr. C a r t e r ' s o p i n i o n t o f i n d t h a t c l a i m a n t ' s 
work exposure was a m a t e r i a l c o n t r i b u t i n g f a c t o r t o her p r e s e n t 
c o n d i t i o n . Since t h e c l a i m was reopened f o r f u r t h e r p s y c h i a t r i c 
t r e a t m e n t , t he Referee d e c l i n e d t o r a t e t h e e x t e n t o f d i s a b i l i t y . 

We are persuaded t h a t c l a i m a n t had a p r e e x i s t i n g p s y c h i a t r i c 
c o n d i t i o n . T h e r e f o r e , t o e s t a b l i s h c o m p e n s a b i l i t y , c l a i m a n t has 
the burden of p r o v i n g t h a t her p r e e x i s t i n g c o n d i t i o n was worsened 
by her i n d u s t r i a l i n j u r y . Hutcheson v. Weyerhaeuser, 288 Or 51 
(1979); P a r t r i d g e v. SAIF, 57 Or App 163, 167 (1982). 

We f i n d t h a t c l a i m a n t has f a i l e d t o meet t h a t burden. 
Although Dr. C a r t e r , t h e t r e a t i n g p s y c h i a t r i s t , i s adamant i n h i s 
o p i n i o n p r o f e s s i n g a causal r e l a t i o n s h i p , we f i n d t h e o p i n i o n s o f 
Dr. Parvaresh and Dr. Radmore j u s t as p l a u s i b l e . Furthermore, we 
tend t o g i v e l e s s weight t o Dr. C a r t e r ' s o p i n i o n because he f a i l s 
t o e x p l a i n h i s apparent d i s r e g a r d o f t h e f a c t o r s d i s c u s s e d by h i s 
f e l l o w p s y c h i a t r i s t s . We con s i d e r c l a i m a n t ' s p s y c h o t i c 
e x p e r i e n c e , f a m i l y h i s t o r y of mental breakdowns, substance abuse, 
p r e e x i s t i n g p e r s o n a l i t y makeup and i n t e r p e r s o n a l r e l a t i o n s h i p s 
worthy of some c o n s i d e r a t i o n . At t h e very l e a s t , we f e e l t h a t 
these f a c t o r s should have been addressed by t h e t r e a t i n g 
p s y c h i a t r i s t i n order t o a r r i v e a t a complete, w e l l - r e a s o n e d 
o p i n i o n . These were s i g n i f i c a n t f a c t o r s which c o u l d c o n c e i v a b l y 
e x p l a i n her need f o r t r e a t m e n t . Moreover, c l a i m a n t was 
e x p e r i e n c i n g a number of these problems d u r i n g t h e t i m e she sought 

her c u r r e n t p s y c h i a t r i c t r e a t m e n t . Consequently, we are not 
persuaded t h a t her compensable c o n d i t i o n m a t e r i a l l y c o n t r i b u t e d t o 
her c u r r e n t p s y c h i a t r i c c o n d i t i o n . 

I n view of our d e c i s i o n , i t i s necessary t o determine t h e 
e x t e n t of c l a i m a n t ' s permanent d i s a b i l i t y . The Referee d i d not 
d i s c u s s t h e e x t e n t i s s u e because he ordered t h e c l a i m reopened f o r 
f u r t h e r p s y c h i a t r i c t r e a t m e n t . On r e v i e w , t h e p a r t i e s have not 
addressed themselves t o t h i s i s s u e . T h e r e f o r e , we f i n d i t 
a p p r o p r i a t e t o remand t h i s m a tter t o t h e Referee f o r f u r t h e r 
p r o c e e d i n g s , a t which time t h e p a r t i e s may o f f e r a d d i t i o n a l 
evidence c o n c e r n i n g t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y . 

ORDER 

The Referee's order dated January 20, 1984 i s r e v e r s e d . The 
i n s u r e r ' s p a r t i a l d e n i a l dated J u l y 12, 1983 i s r e i n s t a t e d and 
a f f i r m e d . This case i s remanded t o the Referee f o r f u r t h e r 
p roceedings c o n s i s t e n t w i t h t h i s o r d e r . 
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MONTE J . McGEE, C l a i m a n t 
W e l c h , e t a l . , C l a i m a n t ' s A t t o r n e y s 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 83-01382 
S e p t e m b e r 28, 1984 
O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and Lewis. 

Claimant r e q u e s t s review of Referee Leahy's or d e r which 
upheld t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s c l a i m f o r an 
i n d u s t r i a l i n j u r y . SAIF c r o s s - r e q u e s t s review o f those p o r t i o n s 
o f t h e Referee's o r d e r which ordered i t t o pay i n t e r i m 
compensation and a p e n a l t y and a s s o c i a t e d a t t o r n e y ' s f e e . 
C o m p e n s a b i l i t y , i n t e r i m compensation, t h e p e n a l t y and a s s o c i a t e d 
a t t o r n e y ' s f e e are t h e i s s u e s on review. 

The Board a f f i r m s and adopts those p o r t i o n s of t h e Referee's 
or d e r c o n c e r n i n g i n t e r i m compensation, a p e n a l t y and a s s o c i a t e d 
a t t o r n e y ' s f e e . 

Claimant i s a p a r t n e r i n a f r a m i n g b u s i n e s s . I n August 1982 
t h e p a r t n e r s h i p , which employed one person, o b t a i n e d w o r k e r s ' 
compensation i n s u r a n c e from SAIF. Claimant sought t r e a t m e n t f o r a 
sore back i n August 1982 from Dr. K i e s t , b u t a p p a r e n t l y no c l a i m 
was f i l e d a t t h a t t i m e . Dr. K i e s t suspected d e g e n e r a t i v e changes 
a t t h a t t i m e . 

Claimant t e s t i f i e d t h a t he i n j u r e d h i s back w h i l e c a r r y i n g a 
frame on October 4, 1982. Claimant's t e s t i m o n y was c o r r o b o r a t e d 
by t h e p a r t n e r s h i p ' s former employe. Claimant, h i s p a r t n e r and 
t h e former employe a l l t e s t i f i e d t h a t c l a i m a n t never t h e r e a f t e r 
r e t u r n e d t o work. However, c l a i m a n t d i d not seek medical 
t r e a t m e n t u n t i l November 30, 1982 when he again saw Dr. K i e s t . 
Dr. K i e s t suspected a h e r n i a t e d d i s c . 

SAIF denied t h e c l a i m on January 28, 1983 f o l l o w i n g an 
i n v e s t i g a t i o n . The Referee upheld SAIF's d e n i a l a p p a r e n t l y 
because of " s e v e r a l pieces of t h i s p u z z l i n g case t h a t do not f i t 
t o g e t h e r . " The Referee s t a t e d : 

"With these gaps i n t h e p u z z l e and w i t h 
c l a i m a n t not seeking any medical t r e a t m e n t 
f o r n e a r l y two months u n t i l Dr. K i e s t then 
found a worsening i n l a t e November, t h e 
c h a i n of c a u s a t i o n i s a l l but broken." 

The Referee a l s o noted t h a t he was bothered by t h e a l l e g e d problem 
SAIF had i n c o n t a c t i n g c l a i m a n t i n order t o conduct i t s 
i n v e s t i g a t i o n . The Referee made no c r e d i b i l i t y f i n d i n g s based on 
demeanor. 

While c l a i m a n t ' s d e l a y i n seeking medical t r e a t m e n t may g i v e 
r i s e t o some q u e s t i o n s , i t i s n o t , i n and o f i t s e l f , s u f f i c i e n t 
reason t o deny t h e c l a i m . N e i t h e r does i t break t h e c h a i n of 
c a u s a t i o n . Claimant's e x p l a n a t i o n f o r the d e l a y i s t h a t he 
t h ought h i s problems would r e s o l v e and t h a t he d i d not want t h e 
p a r t n e r s h i p ' s compensation premiums t o go up. 

The i s s u e i n t h i s case i s whether c l a i m a n t was a c t u a l l y 
i n j u r e d on t h e j o b as he contends. We f i n d t h a t he was f o r t h e 
f o l l o w i n g reasons: (1) h i s i n j u r y was w i t n e s s e d and was 
c o r r o b o r a t e d by another employe when the employe was no l o n g e r 
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employed by th e p a r t n e r s h i p ; (2) h i s i n j u r y o c c u r r e d i n e a r l y 
October and th e j o b was not f i n i s h e d u n t i l November and i t was 
necessary f o r t h e p a r t n e r s h i p t o employ somebody e l s e i n h i s 
p l a c e ; (3) c l a i m a n t had p r e v i o u s l y had back problem but had been 
a b l e t o work i n a j o b demanding l o n g h o u r s , but was unable t o work 
f o l l o w i n g the i n c i d e n t ; (4) Dr. K i e s t , who examined t h e c l a i m a n t 
i n August and then again on November 30/ r e p o r t e d t h a t c l a i m a n t ' s 
back had d e f i n i t e l y worsened as a r e s u l t o f t h e i n j u r y . We 
conclude t h a t c l a i m a n t s u f f e r e d an on th e j o b i n j u r y as a l l e g e d . 

As t o the r e p o r t e d d i f f i c u l t y i n c o n d u c t i n g t h i s 
i n v e s t i g a t i o n , i t i s i r r e l e v a n t t o th e i s s u e o f whether c l a i m a n t 
was a c t u a l l y i n j u r e d on th e j o b . 

ORDER 

The Referee's order dated November 30, 1983 i s a f f i r m e d i n 
p a r t and rever s e d i n p a r t . That p o r t i o n o f t h e Referee's o r d e r 
c o n c e r n i n g i n t e r i m compensation, a p e n a l t y and a s s o c i a t e d 
a t t o r n e y ' s f e e i s a f f i r m e d . That p o r t i o n o f t h e Referee's o r d e r 
c o n c e r n i n g c o m p e n s a b i l i t y i s r e v e r s e d . Claimant's a t t o r n e y i s 
awarded $700 f o r s e r v i c e s a t h e a r i n g and $500 f o r s e r v i c e s on 
Board r e v i e w , t o be p a i d by the SAIF C o r p o r a t i o n . 

WALTER V. MILLER, C l a i m a n t WCB 83-09732 
Malagon, e t a l . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 28, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Review 
Reviewed by Board Members Barnes and Lewis. 

The SAIF C o r p o r a t i o n requests review o f Referee Danner's 
order which s e t a s i d e o t s p a r t i a l d e n i a l o f an a g g r a v a t i o n c l a i m 
and f u r t h e r low back t r e a t m e n t s under ORS 656.245. 

Claimant s u s t a i n e d a compensable i n j u r y on October 5, 1979. 
The i n i t i a l medical r e p o r t d e s c r i b e s c l a i m a n t as s u f f e r i n g from 
p a i n i n th e lower back and r i g h t h i p . X-rays i n d i c a t e d n a r r o w i n g 
of t he d i s c space a t th e lumbosacral j u n c t i o n . Claimant sought no 
f u r t h e r t r e a t m e n t u n t i l February 1980. At t h a t t i m e c l a i m a n t had 
good m o b i l i t y i n h i s sp i n e but had p a i n i n th e lumbosacral and h i p 
areas. During 1980 th e r i g h t h i p became t h e focus o f c l a i m a n t ' s 
medical t r e a t m e n t . E v e n t u a l l y , c l a i m a n t ' s r i g h t h i p j o i n t was 
s u r g i c a l l y r e p l a c e d . 

The p r e v a i l i n g medical o p i n i o n c o n c e r n i n g t h e c a u s a t i o n o f 
the h i p problem was t h a t c l a i m a n t had an u n d e r l y i n g a s e p t i c 
n e c r o s i s which was aggravated by t h e on th e j o b i n j u r y . On 
January 30, 1981 SAIF sent c l a i m a n t a d e n i a l l e t t e r i n which i t 
noted t h a t i t c o n t i n u e d t o accept a lumbar s t r a i n from t h e 
October 5, 1979 i n j u r y but denied the h i p problem. The d e n i a l was 
set a s i d e by a Referee i n J u l y 1981. I n June 1981, s h o r t l y b e f o r e 
t h e h e a r i n g on the d e n i a l , Dr. Degge examined c l a i m a n t . I n h i s 
r e p o r t he opi n e d : 

" I t would then appear t o be a s i t u a t i o n 
where t h e r e i s a t r u e a g g r a v a t i o n o f a 
p r e - e x i s t i n g p a t h o l o g i c a l process [ t h e 
a s e p t i c n e c r o s i s of th e h i p ] . His back 
c o m p l a i n t s , which he tends t o mini m i z e 
today, are p o s s i b l y on the b a s i s o f 
o s t e o a r t h r i t i c changes i n t h e lower lumbar 
area and have l o n g s i n c e run t h e i r course." 
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On November 20, 1981 a D e t e r m i n a t i o n Order g r a n t e d c l a i m a n t 
an award f o r a 35% scheduled d i s a b i l i t y t o t h e r i g h t l e g . I n 
December 1981 c l a i m a n t f e l l and i n j u r e d h i s r i g h t knee. The knee 
i n j u r y was accepted as a sequela of c l a i m a n t ' s h i p i n j u r y . A 
D e t e r m i n a t i o n Order g r a n t e d c l a i m a n t a scheduled award f o r 20% 
l o s s o f t h e r i g h t l e g due t o t h e knee i n j u r y . I n September 1982 
Dr. Woolpert, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , noted t h a t c l a i m a n t 
was e x p e r i e n c i n g problems w i t h h i s balance. He noted t h a t t h e 
balance problem might be r e l a t e d t o excessive consumption of 
a l c o h o l . 

I n August 1983 c l a i m a n t was diagnosed as having marked 
c e r v i c a l s p o n d y l o s i s w i t h secondary myelopathy. The p a r t i e s agree 
t h a t t h e c e r v i c a l s p o n d y l o s i s i s not r e l a t e d t o c l a i m a n t ' s 
compensable i n j u r y . On August 12, 1983 Dr. Hockey performed a 
c e r v i c a l laminectomy. While c l a i m a n t was i n t h e h o s p i t a l 
r e c o v e r i n g from t h e c e r v i c a l laminectomy, he f e l l and i m m e d i a t e l y 
experienced low back p a i n . No p h y s i c i a n opines t h a t t h e f a l l was 
caused by a compensable c o n d i t i o n , however, Dr. Woolpert o p i n e d : 

"The p a t i e n t has had a l o n g s t a n d i n g problem 
i n r e s p e c t t o h i s back, d a t i n g back t o t h e 
o r i g i n a l i n j u r y and a l t h o u g h i t has not 
been recorded or r e p o r t e d t o any g r e a t 
e x t e n t , he has had some c o n t i n u e d 
c o m p l a i n t s i n r e s p e c t t o h i s back. His 
p r i m a r y problem of course, has been h i s h i p 
and knee. However, he has c o n t i n u e d t o 
complain of h i s back and I would f e e l h i s 
p r e s e n t problem i s an a g g r a v a t i o n of h i s 
u n d e r l y i n g problem and t h e r e f o r e I am 
r e q u e s t i n g t i m e l o s s i n r e s p e c t t o h i s low 
back problem." 

SAIF denied an a g g r a v a t i o n c l a i m and f u r t h e r m e d i c a l 
t r e a t m e n t f o r t h e low back c o n d i t i o n on October 3, 1983. On 
January 19, 1984 Dr. Degge examined c l a i m a n t and r e p o r t e d : 

"This workman appears t o have s u s t a i n e d a 
s t r a i n of t h e lumbar s p i n e and an 
o s t e o c h o n d r a l f r a c t u r e , secondary t o 
a s e p t i c n e c r o s i s of t h e r i g h t h i p as a 
r e s u l t of t h e a c c i d e n t of October 5, 1979. 
He subsequently s u s t a i n e d a f r a c t u r e of t h e 
r i g h t p a t e l l a , due t o i n s t a b i l i t y from 
e i t h e r a l c o h o l i s m or advancing s p a s t i c 
p a r a l y s i s of h i s lower e x t r e m i t i e s , causing 
the r i g h t l e g t o g i v e way and r e s u l t i n g i n 
the f r a c t u r e . A s t r a i n i n j u r y r e l a t e d t o 
th e lumbar s p i n e appears t o have run i t s 
course and r e s o l v e d . Ongoing c o m p l a i n t s 
appear t o t h i s examiner t o be on t h e b a s i s 
of a non-work r e l a t e d d e g e n e r a t i v e change, 
i . e . , s p o n d y l o s i s a t L2-L3 and L5-S1 
a s s o c i a t e d w i t h d e g e n e r a t i v e changes i n t h e 
apophyseal j o i n t s . " 

Dr. Woolpert responded t h a t he was b a s i c a l l y i n agreement 
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" I f I accept t h e p a t i e n t ' s h i s t o r y o f 
having d i s c o m f o r t from t h e back from h i s 
i n j u r y on, I would have t o f e e l t h a t t h e 
p a t i e n t does have a t l e a s t some r e s i d u a l 
back d i f f i c u l t y from t h e i n j u r y which I 
would f e e l would r a t e a minimal r a t i n g . " 

The Referee r e l i e d on Dr. Woolpert's o p i n i o n and o v e r t u r n e d 
SAIF's d e n i a l . We d i s a g r e e . Despite t h e f a c t t h a t Dr. Woolpert 
i s c l a i m a n t ' s t r e a t i n g p h y s i c i a n , we f i n d Dr. Degge's o p i n i o n more 
p e r s u a s i v e . The i n j u r y t o c l a i m a n t ' s low back i n October 1979 was 
a p p a r e n t l y not a major i n j u r y . While he complained o f low back 
p a i n i n i t i a l l y , t h e r e are o n l y f l e e t i n g r e f e r e n c e s t o low back 
problems from 1979 thro u g h 1983. As e a r l y as June 1981 when 
Dr. Degge f i r s t examined c l a i m a n t , he noted t h a t c l a i m a n t 
minimized any back problems. At t h a t t i m e , Dr. Degge opined t h a t 
t he o r i g i n a l s t r a i n had r e s o l v e d . Dr. Degge's o p i n i o n t h a t 
c l a i m a n t ' s low back problems are caused by u n d e r l y i n g d e g e n e r a t i v e 
changes r a t h e r than a f o u r year o l d s t r a i n seems l o g i c a l t o us. 

Dr. Woolpert's statement t h a t c l a i m a n t had some back problems 
d u r i n g t h e i n t e r v e n i n g years i s not s u f f i c i e n t t o e s t a b l i s h t o our 
s a t i s f a c t i o n t h a t t h e o r i g i n a l i n j u r y , r a t h e r than a d e g e n e r a t i v e 
p r o c e s s , was the cause of those c o m p l a i n t s . I t i s c e r t a i n l y 
i n s u f f i c i e n t t o convince us t h a t t h e o r i g i n a l s t r a i n i s a m a t e r i a l 
cause o f back problems f o u r years l a t e r . 

I n order t o s u s t a i n h i s burden of p r o o f , c l a i m a n t must prove 
by a preponderance of t h e evidence t h a t h i s o r i g i n a l i n j u r y i s a 
m a t e r i a l cause of h i s c u r r e n t low back c o n d i t i o n . Grable v. 
Weyerhaeuser Company, 291 Or 387 (1981). Claimant has f a i l e d t o 
s u s t a i n h i s burden. 

ORDER 

The Referee's order dated March 28, 1984 i s r e v e r s e d . The 
SAIF C o r p o r a t i o n ' s d e n i a l dated October 3, 1983 i s r e i n s t a t e d . 

TERESE L. PANECALDO, C l a i m a n t WCB 83-03853 
B i s c h o f f & S t r o o b a n d , C l a i m a n t ' s A t t o r n e y s September 28, 1984 
Cummins, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 
Reviewed by Board Members Barnes and F e r r i s . 

The s e l f - i n s u r e d employer requests review o f Referee Brown's 
order which s e t a s i d e i t s d e n i a l of c l a i m a n t ' s mental s t r e s s 
c l a i m . The i s s u e i s the c o m p e n s a b i l i t y o f c l a i m a n t ' s e m o t i o n a l 
decompensation i n t h e s p r i n g o f 1983. We f i n d t h a t c l a i m a n t has 
f a i l e d t o e s t a b l i s h t h a t her mental s t r e s s arose out of and i n t h e 
scope of her employment w i t h Jackson County; t h e r e f o r e , we r e v e r s e . 

We agree w i t h t he Referee's f i n d i n g s of f a c t and adopt them 
as our own. Based t h e r e o n , however, we draw some d i f f e r e n t l e g a l 
c o n c l u s i o n s , which l e a d us t o a c o n t r a r y r e s u l t . 

There i s no i s s u e co n c e r n i n g medical c a u s a t i o n . A l l 
p h y s i c i a n s are e s s e n t i a l l y i n agreement t h a t t h e r e appear t o be no 
s i g n i f i c a n t n o n v o c a t i o n a l p s y c h o s o c i a l s t r e s s o r s which c o n t r i b u t e d 
t o c l a i m a n t ' s e m o t i o n a l decompensation i n t h e s p r i n g o f 1983. 
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A l t h o u g h Dr. Colbach expressed a c e r t a i n sense of bewilderment and 
f r u s t r a t i o n a t not h a v i n g a b e t t e r u n d e r s t a n d i n g of t h e 
n o n v o c a t i o n a l contemporaneous events i n c l a i m a n t ' s l i f e , he agreed 
t h a t t h e events of c l a i m a n t ' s employment were t h e major 
c o n t r i b u t i n g cause of her breakdown. 

Rather, r e s o l u t i o n of t h i s case t u r n s on a d e t e r m i n a t i o n o f 
whether c l a i m a n t has s a t i s f i e d her burden of p r o v i n g l e g a l 
c a u s a t i o n . I n t h i s r e g a r d , the f o l l o w i n g statement from 
Dr. H o l l a n d ' s comprehensive August 1, 1983 r e p o r t i s e l u c i d a t i n g : 

" P s y c h i a t r i c d i a g n o s i s s i m p l y does not have 
t h e p r e c i s i o n t o a t t r i b u t e s p e c i f i c events 
as c o n t r i b u t i n g a major causal f a c t o r . 
T his person o b v i o u s l y i s responding t o t h e 
circumstances u n f o l d i n g i n her employment 
i n such a way as t o be c h a r a c t e r i z e d as an 
e m o t i o n a l d i s t u r b a n c e . I can f i n d no 
evidence o f events i n her l i f e elsewhere 
which would be p r o d u c t i v e of t h i s e m o t i o n a l 
d i s t u r b a n c e . Whether or not t h i s e m o t i o n a l 
d i s t u r b a n c e r e s u l t s from s u p e r v i s i o n of 
a c t i v i t i e s w i t h i n or beyond t h e normal 
course of employment i s i m p o s s i b l e t o s o r t 
out p s y c h i a t r i c a l l y . " 

Dr. Colbach, however, was a b l e t o i d e n t i f y seven i n s t a n c e s of 
s u p e r v i s o r y p r e s s u r e which, i n h i s o p i n i o n , c u m u l a t i v e l y caused 
c l a i m a n t ' s symptoms. As found by the Referee, Dr. Colbach grouped 
those seven i n s t a n c e s i n t o t h r e e separate areas of employment 
s t r e s s o r s . F i r s t , t h e events s u r r o u n d i n g c l a i m a n t ' s 1981 s i c k 
l e a v e , consequent suspension from employment and subsequent 
r e i n s t a t e m e n t , and p e r c e i v e d change i n s u p e r v i s o r y a t t i t u d e s 
toward c l a i m a n t . Second, c l a i m a n t ' s reprimand f o r abuse o f 
t e l e p h o n e p r i v i l e g e s , consequent r e p e r c u s s i o n s s u f f e r e d by 
c l a i m a n t ' s co-workers as a r e s u l t of her t r a n s g r e s s i o n s , and t h e 
" l o s s of l o v e " ( t o use Dr. Colbach's t e r m i n o l o g y ) f e l t toward 
c l a i m a n t and expressed d i r e c t l y t o her by her co-workers. T h i r d 
and f i n a l l y , t h e s e r i e s of events c o n c e r n i n g c l a i m a n t ' s p e r s o n a l 
r e l a t i o n s h i p w i t h Tina Lewis, one of her co-workers. Dr. Colbach 
opined t h a t t h e c o m b i n a t i o n of any two of these t h r e e employment 
s t r e s s o r s would c o n s t i t u t e the major c o n t r i b u t i n g cause of 
c l a i m a n t ' s decompensation. 

The Referee concluded t h a t t h e s e r i e s of events s u r r o u n d i n g 
c l a i m a n t ' s r e l a t i o n s h i p w i t h Tina Lewis were p u r e l y p e r s o n a l , and 
a l t h o u g h t h e c l a i m a n t experienced s t r e s s a_t work as a r e s u l t o f 
t h i s s e r i e s of e v e n t s , t h i s p o r t i o n of her s t r e s s d i d not a r i s e 
out of her employment. T h e r e f o r e , he concluded t h a t t h i s 
s t r e s s o r , which remained p u r e l y p e r s o n a l t o c l a i m a n t , d i d not 
a r i s e out of and i n t h e scope of c l a i m a n t ' s employment and, 
t h e r e f o r e , c o u l d not be c o n s i d e r e d i n t h e l e g a l cause 
c o m p u t a t i o n . We are i n complete agreement w i t h t h i s p o r t i o n o f 
t h e Referee's a n a l y s i s and a f f i r m and adopt t h e r e l e v a n t p o r t i o n s 
of h i s o r d e r . See Robinson v. F e l t s , 23 Or App 126 ( 1 9 7 5 ) ; 
B l a i r v. SIAC, 133 Or 450, 455 (1930); O l i v e r S. Brown, 35 
Van N a t t a 1646 ( 1 9 8 3 ) ; Kenneth H o l l i n , 27 Van Natta 837 ( 1 9 7 9 ) . 

The Referee t h o r o u g h l y c o n s i d e r e d t h e evidence c o n c e r n i n g t h e 
1981 s i c k l e a v e i n c i d e n t , and he concluded, c o n t r a r y t o t h e 
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employer's a s s e r t i o n s , t h a t t h e c o n f u s i o n s u r r o u n d i n g t h a t episode 
was more i n t h e n a t u r e of " i n a d v e r t e n t m i s u n d e r s t a n d i n g as opposed 
t o p r e m e d i t a t e d d e c e p t i o n , " as s t a t e d by c l a i m a n t ' s p h y s i c i a n a t 
t h a t t i m e , Dr. Narus. The source of c l a i m a n t ' s e m o t i o n a l s t r e s s 
r e l a t i v e t o t h e circumstances s u r r o u n d i n g t h i s 1981 s i c k l e a v e 
i n c i d e n t i n v o l v e a p e r c e p t i o n on c l a i m a n t ' s p a r t t h a t , because she 
p r e v a i l e d i n her g r i e v a n c e a g a i n s t the employer and her suspension 
was w i t h d r a w n , t h e r e was a subsequent change i n s u p e r v i s o r y 
a t t i t u d e and t r e a t m e n t . The Referee found, and we agree, "The 
r e c o r d , however, does not sup p o r t her p e r c e p t i o n she was unduly 
denied v a c a t i o n and comp ti m e r e q u e s t s . Her e v a l u a t i o n s were a l s o 
r e l a t i v e l y benign d u r i n g the i n t e r i m p e r i o d . " I n a d d i t i o n , 
t e s t i m o n y from o t h e r w i t n e s s e s tends t o e s t a b l i s h t h a t t h e r e was, 
i n f a c t , no change i n s u p e r v i s o r y t r e a t m e n t toward c l a i m a n t . The 
Referee concluded t h a t , a l t h o u g h c l a i m a n t ' s p e r c e p t i o n s o f 
s u p e r v i s o r y harrassment were not a c c u r a t e , they were not f e i g n e d , 
and t h e y had t h e i r o r i g i n " i n t h e f i r s t i n s t a n c e i n t h e work 
p l a c e . " Based upon t h e s t a t e of the law o f mental s t r e s s c l a i m s 
a t t h e t i m e t h e Referee's order was i s s u e d , he was c o r r e c t t o 
conclude t h a t c l a i m a n t had s u s t a i n e d her burden of p r o v i n g t h a t 
t h e e m o t i o n a l s t r e s s which d e r i v e d from t h i s s i c k l e a v e i n c i d e n t 
was a p p r o p r i a t e l y c o n s i d e r e d a f a c t o r i n t h e l e g a l cause f o r m u l a . 
The s t a t e o f t h e law a t t h a t time was embodied i n t h e Court o f 
Appeals' McGarrah v. SAIF, 59 Or App 488 (1982), w h i c h , as noted 
by t h e Referee, "seemingly l e f t v e ry l i t t l e w i t h which an employer 
[ c o u l d ] defend a s t r e s s c l a i m a r i s i n g out of s u p e r v i s o r y c o n t a c t . " 

Since t h e date of t h e Referee's o r d e r , the Supreme Court has 
c o n s i d e r e d the s t a n d a r d f o r e s t a b l i s h i n g l e g a l c a u s a t i o n i n 
employment-related mental s t r e s s c l a i m s . I n d i s c u s s i n g t h e Court 
of Appeals' p u r e l y s u b j e c t i v e s t a n d a r d , the Supreme Court s t a t e d , 
i n p a r t : 

"This s t a n d a r d i s no s t a n d a r d a t a l l i n t h e 
r e a l i t y of a p p l i c a t i o n . I n cases where t h e 
d i s a b i l i t y or impairment i s e s t a b l i s h e d , 
t h e s u b j e c t i v e t e s t f o r causal nexus would 
r e s u l t i n an award of compensation f o r 
v i r t u a l l y a l l , i f not a l l , c l a i m s based on 
mental d i s o r d e r s . I f the c l a i m a n t 
p e r c e i v e d t h a t the j o b c o n d i t i o n s caused 
t h e mental d i s o r d e r s , even i f t h i s were not 
t r u e , t h e employer would be l i a b l e . The 
s u b j e c t i v e f o r m u l a t i o n i g n o r e s t h e 
fundamental s t a t u t o r y requirement t h a t 
diseases or d i s o r d e r s a r i s e out of and i n 
the scope of employment. An honest 
p e r c e p t i o n of t h a t which does not f a c t u a l l y 
e x i s t i s an i n s u f f i c i e n t causal nexus f o r 
an o c c u p a t i o n a l disease c l a i m . 

"The s t r e s s f u l c o n d i t i o n s must a c t u a l l y 
e x i s t on t h e j o b . That i s , they must be 
r e a l , not i m a g i n a r y . The views o f an 
average worker or average person or the 
p e r c e p t i o n s by t h e c l a i m a n t may be 
r e l e v a n t , but are not d e t e r m i n a t i v e . The 
e x i s t e n c e of l e g a l cause of s t r e s s - r e l a t e d 
o c c u p a t i o n a l disease must be determined 
o b j e c t i v e l y . " 296 Or 145, 165 (1983). 
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The h i s t o r i c a l events which l e d t o c l a i m a n t ' s e m o t i o n a l 
s t r e s s r e l a t i v e t o t h e 1981 s i c k l e a v e episode d i d , i n f a c t , 
o c c ur. However, i t i s not these events — t h e suspension, t h e 
f o l l o w i n g g r i e v a n c e and t h e e v e n t u a l r e i n s t a t e m e n t — which caused 
c l a i m a n t e m o t i o n a l s t r e s s . Rather, t h e supposed events which 
caused c l a i m a n t e m o t i o n a l s t r e s s — t h e change i n s u p e r v i s o r y 
a t t i t u d e and t r e a t m e n t — a c t u a l l y d i d not occur. Since t h i s 
s u p e r v i s o r y change i n a t t i t u d e and t r e a t m e n t was merely a 
p e r c e p t i o n on c l a i m a n t ' s p a r t , under t h e o b j e c t i v e s t a n d a r d 
e n u n c i a t e d by t h e Supreme Court, t h i s employment s t r e s s o r cannot 
be c o n s i d e r e d i n t h e l e g a l cause f o r m u l a . See a l s o Elwood v. 
SAIF, 67 Or App 134 (1984). 

Thus, two o f t h e t h r e e p o s s i b l e groups of employment 
s t r e s s o r s are e l i m i n a t e d from the l e g a l cause f o r m u l a . I t would 
not be necessary, t h e r e f o r e , t o analyze t h i s case f u r t h e r f o r 
purposes of our d i s p o s i t i o n of c l a i m a n t ' s mental s t r e s s c l a i m ; 
however, we r e c o g n i z e t h e p o s s i b i l i t y , i f not t h e l i k e l i h o o d , t h a t 
t h i s case w i l l be reviewed by h i g h e r a u t h o r i t y , and f o r t h a t 
reason, we deem i t a p p r o p r i a t e t o s t a t e our c o n c l u s i o n s c o n c e r n i n g 
the t h i r d and remaining group of employment s t r e s s o r s , i . e . t h e 
s t r e s s r e l a t e d t o t h e s e r i e s of events which arose out o f 
c l a i m a n t ' s excessive p e r s o n a l use of t h e employer's t e l e p h o n e 
l i n e s . 

Claimant had a h a b i t of u s i n g t h e telephone l i n e s f o r 
p e r s o n a l phone c a l l s w h i l e she was on duty a t t h e board. She had 
been a d v i s e d by her s u p e r v i s o r s t h a t she engaged i n these p e r s o n a l 
phone c a l l s t o excess. E v e n t u a l l y , i n December of 1982, she 
r e c e i v e d an o r a l warning r e g a r d i n g e x t e n s i v e — b o t h i n number 
and d u r a t i o n — p e r s o n a l telephone c a l l s w h i l e on d u t y . I n t h e 
l a t t e r h a l f of January 1983 she was g i v e n a w r i t t e n reprimand 
r e g a r d i n g phone c a l l s w h i l e on d u t y . As t h e Referee f o u n d , a 
f i n d i n g w i t h which we agree, c l a i m a n t ' s reprimands were n o t , i n 
and of themselves, t h e cause of her e m o t i o n a l s t r e s s . Rather, as 
a r e s u l t o f c l a i m a n t ' s excesses, t h e employer removed t h e s i n g l e 
untaped t e l e p h o n e from t h e l u n c h room, as a r e s u l t of which 
c l a i m a n t f e l l v i c t i m t o c a s t i g a t i o n by her co-workers, i . e . 
s u f f e r e d the " l o s s o f l o v e " of her peers. Because c l a i m a n t was 
i n f o r m e d of t h e hard f e e l i n g s t h a t her co-workers harbored f o r her 
d u r i n g t h e course of a meeting c a l l e d by t h e s u p e r v i s o r s , t h e 
Referee concluded t h a t t h e "phone s t r e s s o r " was not merely " a t 
work," but t h a t i t became "of_ work," and, t h e r e f o r e , c o n s t i t u t e d a 
l e g a l cause of c l a i m a n t ' s s t r e s s . We d i s a g r e e w i t h t h i s a n a l y s i s . 

The employer argues t h a t c l a i m a n t ' s e x t e n s i v e p e r s o n a l use of 
t h e t e l e p h o n e s was c l e a r l y p r o h i b i t e d , and, t h e r e f o r e , such use of 
t h e t e l e p h o n e s c o n s t i t u t e d an a c t i v i t y o u t s i d e t h e scope o f 
c l a i m a n t ' s employment. Any consequences f l o w i n g from t h i s 
p r o h i b i t e d a c t i v i t y , t h e r e f o r e , cannot be c o n s i d e r e d i n t h e l e g a l 
cause f o r m u l a because, a c c o r d i n g t o t h e employer, such 
consequences do not a r i s e out of and i n t h e scope of c l a i m a n t ' s 
employment. We agree. 

I n D a l l a s C. Poage, 35 Van Natta 1318 ( 1 9 8 3 ) , a f f ' d w i t h o u t 
o p i n i o n 68 Or App 454 (1984), we d i s c u s s e d , a l t h o u g h i n d i c t a , t h e 
same concept advanced by t h e employer i n t h i s case. The c l a i m a n t 
i n Poage was a p o l i c e sergeant who s u f f e r e d mental s t r e s s as a 
r e s u l t o f d i s c i p l i n a r y a c t i o n i n i t i a t e d by t h e employer. The 
reason f o r t h e d i s c i p l i n a r y a c t i o n was t h a t t h e c l a i m a n t had 
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k i c k e d an a r r e s t e d , h a n d c u f f e d person i n t h e head. The case was 
argued and decided on t h e major c a u s a t i o n i s s u e , i . e . whether t h e 
c o n d i t i o n s o f c l a i m a n t ' s employment were t h e major c o n t r i b u t i n g 
cause of h i s e m o t i o n a l s t r e s s ; however, b e f o r e a d d r e s s i n g t h a t 
i s s u e , we s t a t e d : 

" I t i s c l e a r t h a t i n j u r i e s s u s t a i n e d w h i l e 
engaged i n a c t i v i t y t h a t an employer has 
p r o h i b i t e d a r e not compensable. For 
example, i n F r o s t y v. SAIF, 24 Or App 851 
(1976), c l a i m a n t was a c h a r t e r bus d r i v e r 
who took a group s k i i n g , went s k i i n g 
h i m s e l f d e s p i t e i n s t r u c t i o n s from h i s 
employer not t o do so, and was i n j u r e d 
w h i l e s k i i n g ; t h e c o u r t concluded t h a t 
c l a i m a n t ' s i n j u r i e s d i d not a r i s e w i t h i n 
t h e scope of h i s employment. I n 
[McGarrah v. SAIF, s u p r a ] , t h e [Co u r t o f 
Appeals] mentioned a h y p o t h e t i c a l based on 
the F r o s t y f a c t s : 

'A b e t t e r t e s t o f t h e Board's r u l e , 
on i t s f a c e , might be presented i f 
t h e c l a i m a n t i n F r o s t y had s u f f e r e d 
a p s y c h o l o g i c a l d i s a b i l i t y as a 
d i r e c t r e s u l t o f h i s s u p e r v i s o r 
having c a s t i g a t e d him s e v e r e l y f o r 
hav i n g s k i i e d w h i l e on a c h a r t e r 
r u n , c o n t r a r y t o expressed 
i n s t r u c t i o n s , even though he 
performed w e l l t h e job f o r which he 
was h i r e d . ' 59 Or App a t 454. 

* * * 

"We t h i n k t h e f a c t s of t h i s case p r e s e n t 
e x a c t l y t h e same q u e s t i o n as t h e 
h y p o t h e t i c a l drawn from F r o s t y . This 
c l a i m a n t has been s u b j e c t e d t o employer 
d i s c i p l i n e f o r having a s s a u l t e d a p r i s o n e r 
i n h i s custody c o n t r a r y t o express 
i n s t r u c t i o n s . I t i s q u i t e c l e a r t h a t a 
c l a i m f o r p h y s i c a l d i s a b i l i t y s u s t a i n e d 
w h i l e a s s a u l t i n g a p r i s o n e r would not be 
compensable, as i l l u s t r a t e d by Wayne 
P a t t e r s o n , 34 Van Natta 1493 (1982) : 

'Claimant . . . g r o s s l y d e v i a t e d 
from what he had t o understand t o 
be h i s j o b d u t i e s by p h y s i c a l l y 
a t t a c k i n g a person i n h i s custody 
and t o whom he had a t l e a s t some 
duty o f c a r e . I n s h o r t , c l a i m a n t ' s 
i n j u r y was s u s t a i n e d . . . w h i l e 
doing something he had no r i g h t t o 
do i n c o n n e c t i o n w i t h h i s 
employment or a n y t h i n g e l s e . ' 

"How then can employer d i s c i p l i n a r y a c t i o n 
f o r engaging i n e x a c t l y t h e same p r o h i b i t e d 
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a c t i v i t y p o s s i b l y l e a d t o a compensable 
c l a i m f o r p s y c h o l o g i c a l d i s a b i l i t y ? The 
Court o f Appeals' d e c i s i o n i n McGarrah does 
not answer t h a t q u e s t i o n ; indeed, i t 
e x p r e s s l y leaves t h a t q u e s t i o n unanswered. 
* * * *" 35 V a n N a t t a a t 1318-19. 

N e i t h e r does t h e Supreme Court's d e c i s i o n i n McGarrah, which 
focused p r i m a r i l y on t h e s u b j e c t i v e versus o b j e c t i v e s t a n d a r d , 
answer t h e q u e s t i o n r a i s e d h e r e i n . Some guidance i s o f f e r e d , 
however, by t h e Court o f Appeals d e c i s i o n on review o f our o r d e r 
i n Wayne P a t t e r s o n , supra. P a t t e r s o n v. SAIF, 64 Or App 652 
(198TT 

The c l a i m a n t i n P a t t e r s o n was a s e c u r i t y guard a t t h e 
U n i v e r s i t y of Oregon Hea l t h Sciences Center. P a r t o f h i s j o b was 
t o a s s i s t i n t h e management of u n r u l y p a t i e n t s . He was c a l l e d t o 
the p s y c h i a t r i c c r i s i s c e n t e r t o a s s i s t t h e medical s t a f f i n 
r e l e a s i n g a p a t i e n t who d i d not want t o le a v e t h e u n i t . The 
medical s t a f f wanted t he p a t i e n t taken " o f f t h e h i l l , " meaning 
t h a t he was t o be taken t o t h e edge of t h e employer's premises and 
r e l e a s e d . While c l a i m a n t and another s e c u r i t y guard were 
e s c o r t i n g t h e p a t i e n t out of t h e c r i s i s u n i t , he became u n r u l y . 
The p a t i e n t was r e s t r a i n e d and han d c u f f e d . The employer's p o l i c y 
i n such s i t u a t i o n s , which had p r e v i o u s l y been s p e c i f i c a l l y 
communicated t o c l a i m a n t , was t h a t such persons were o n l y t o be 
t r a n s p o r t e d t o t h e edge of t h e h o s p i t a l grounds and r e l e a s e d . 
N o t w i t h s t a n d i n g these i n s t r u c t i o n s , c l a i m a n t and t h e o t h e r 
s e c u r i t y guard p l a c e d t h e p a t i e n t i n t h e employer's p a t r o l car and 
drove t o downtown P o r t l a n d t o r e l e a s e him. When t h e t h r e e a r r i v e d 
i n downtown P o r t l a n d , t h e p a t i e n t was removed from t h e p a t r o l c a r , 
a t which p o i n t he became v e r b a l l y abusive and began t o walk away, 
s t i l l w earing t h e p a i r o f h a n d c u f f s . The o t h e r s e c u r i t y guard 
stopped t h e p a t i e n t by gr a b b i n g t h e h a n d c u f f s and l e d him back t o 
the p a t r o l c a r . Claimant then f o r c i b l y and r e p e a t e d l y k i c k e d t h e 
p a t i e n t , f o r c i n g him i n t o t h e back seat o f t h e p a t r o l c a r . I n t h e 
course o f t h a t a t t a c k on t h e p a t i e n t , c l a i m a n t i n j u r e d h i s back. 
64 Or App a t 654; 34 Van Natta a t 1493. 

We concluded i n P a t t e r s o n t h a t c l a i m a n t d e v i a t e d from h i s 
employer's i n s t r u c t i o n s by t r a n s p o r t i n g t h e p a t i e n t t o downtown 
P o r t l a n d , r a t h e r than j u s t t o t h e edge of t h e employer's 
premises. We a l s o concluded t h a t c l a i m a n t " g r o s s l y d e v i a t e d " from 
h i s j o b d u t i e s by p h y s i c a l l y a t t a c k i n g t h e p a t i e n t . On review by 
t h e Court o f Appeals, SAIF conceded t h a t t h e d i s p o s i t i v e 
misconduct was the p r o h i b i t e d a c t of l e a v i n g t h e premises, as 
opposed t o a s s a u l t i n g t h e p a t i e n t . The c o u r t found and h e l d : 

"Bearing i n mind t h a t t h e purpose o f t h e 
Workers' Compensation Act i s f i n a n c i a l 
p r o t e c t i o n of an i n j u r e d worker w i t h o u t 
r e g a r d t o f a u l t , we conclude t h a t 
c l a i m a n t ' s i n j u r y i s s u f f i c i e n t l y 
w o r k - r e l a t e d t o be compensable. [See 
Rogers v. SAIF, 289 Or 633 (1980).T He was 
i n j u r e d w h i l e he was e x e c u t i n g t h e assigned 
task o f removing an u n r u l y p a t i e n t from t h e 
employer's premises. His d i s r e g a r d o f t h e 
employer's r u l e s was d e l i b e r a t e but d i d not 
i n v o l v e a p r o h i b i t e d o v e r s t e p p i n g o f t h e 
boundaries d e f i n i n g h i s j o b 
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r e s p o n s i b i l i t i e s . Rather, h i s misconduct 
i n v o l v e d a v i o l a t i o n of t h e employer's 
r u l e s g o v e r n i n g t h e method of a c c o m p l i s h i n g 
h i s u l t i m a t e work, and t h e r e f o r e he 
remained w i t h i n t h e scope of h i s 
employment. See 1A Larson, Workmen's 
Compensation Law 6-7, §31.00 (1 9 7 9 ) . " 

"* * * [ C l a i m a n t ' s misconduct i s n o t h i n g 
more than d i s o b e d i e n c e t o s p e c i f i c 
i n s t r u c t i o n s l i m i t i n g t h e sphere of t h e 
e x e c u t i o n o f h i s employment 
r e s p o n s i b i l i t i e s . Because we f i n d t h a t 
misconduct t o be a mere v i o l a t i o n o f t h e 
des i g n a t e d method of e x e c u t i o n o f h i s 
u l t i m a t e j o b d u t y , t h e r e s u l t i n g i n j u r y i s 
s u f f i c i e n t l y w o r k - r e l a t e d t o be 
compensable." 64 Or App a t 656. (Emphasis / 
i n o r i g i n a l . ) 

The " i n j u r y - p r o d u c i n g a c t i v i t y " i n t h i s case i s c l a i m a n t ' s 
e x c e s s i v e p e r s o n a l use of t h e employer's emergency t e l e p h o n e 
l i n e s . Claimant had been advised o f her excesses i n t h i s r e g a r d 
d u r i n g p r e v i o u s performance a p p r a i s a l s ; she had been g i v e n o r a l 
w arning c o n c e r n i n g her excesses; and f i n a l l y she was g i v e n a 
w r i t t e n reprimand. There can be l i t t l e doubt t h a t t h i s was a 
p r o h i b i t e d a c t i v i t y which, i n and of i t s e l f , was o u t s i d e t h e scope 
o f c l a i m a n t ' s employment. Her misconduct i n v o l v e d a v i o l a t i o n of 
t h e employer's r u l e s g o v e r n i n g an a c t i v i t y which was p e r s o n a l i n 
n a t u r e and, a t b e s t , i n c i d e n t a l t o her employment a c t i v i t y . 
U n l i k e t h e c l a i m a n t i n P a t t e r s o n , c l a i m a n t ' s misconduct d i d not 
i n v o l v e a v i o l a t i o n o f t h e employer's r u l e s c o n c e r n i n g t h e "method 
of a c c o m p l i s h i n g t h e u l t i m a t e work" t a s k . For t h i s reason, t h e 
i n j u r y - p r o d u c i n g a c t i v i t y i s s i g n i f i c a n t l y and d e c i d e d l y d i f f e r e n t 
from t he i n j u r y - p r o d u c i n g a c t i v i t y i n P a t t e r s o n . 

The f a c t remains, however, t h a t t h e employer's d i s c i p l i n a r y 
a c t i o n i n response t o c l a i m a n t ' s excessive p e r s o n a l use of t h e 
tele p h o n e l i n e s was n o t , i n and of i t s e l f , t h e d i r e c t cause of 
c l a i m a n t ' s mental s t r e s s . Rather, c l a i m a n t ' s e m o t i o n a l d i s t r e s s 
o r i g i n a t e d from her c o n f r o n t a t i o n w i t h t h e o t h e r t e l e p h o n e 
o p e r a t o r s , who info r m e d c l a i m a n t o f t h e i r f e e l i n g s toward h e r , 
which were, i n t u r n , t h e r e s u l t o f s u p e r v i s o r y a c t i o n taken i n 
response t o c l a i m a n t ' s misconduct. The f a c t t h a t c l a i m a n t ' s 
s u p e r v i s o r s c a l l e d a meeting d u r i n g t h e course of which c l a i m a n t ' s 
co-workers expressed t h e i r f e e l i n g s toward h er, i s l e s s 
s i g n i f i c a n t , i n our mind, than t h e f a c t t h a t c l a i m a n t ' s co-workers 
were d i s t u r b e d as a r e s u l t of her p r o h i b i t e d conduct and t h e 
consequences t h e r e o f . This peer group c r i t i c i s m e x i s t e d as a 
r e s u l t of c l a i m a n t ' s p r o h i b i t e d p e r s o n a l a c t i v i t i e s . Under these 
c i r c u m s t a n c e s , we do not b e l i e v e t h a t c l a i m a n t ' s r e a c t i o n t o her 
co-workers' c r i t i c i s m , i . e . her r e s u l t i n g mental s t r e s s , i s 
s u f f i c i e n t l y r e l a t e d t o her employment t o be c o n s i d e r e d 
compensable. Rogers v. SAIF, supra. 

I n sum, we f i n d and h o l d t h a t none of t h e t h r e e major groups 
of employment s t r e s s o r s i d e n t i f i e d by Dr. Colbach arose out of and 
i n t h e scope of c l a i m a n t ' s employment w i t h Jackson County. The 
"Tina Lewis" s t r e s s o r s were p r i m a r i l y p e r s o n a l i n n a t u r e and 
i n s u f f i c i e n t l y w o r k - r e l a t e d t o r e s u l t i n compensable mental 
s t r e s s ; t h e change i n s u p e r v i s o r y t r e a t m e n t and a t t i t u d e which 
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a l l e g e d l y f o l l o w e d t h e 1981 s i c k l e a v e i n c i d e n t was merely 
p e r c e i v e d by c l a i m a n t and d i d not e x i s t i n r e a l i t y ; and th e mental 
s t r e s s e x p e r i e n c e d by c l a i m a n t i n a s s o c i a t i o n w i t h t h e employees' 
l o s s o f t h e l u n c h room te l e p h o n e was a consequence o f c l a i m a n t ' s 
own misconduct, which had n o t h i n g t o do w i t h t h e e x e c u t i o n o f her 
u l t i m a t e j o b d u t i e s . A c c o r d i n g l y , c l a i m a n t ' s mental s t r e s s c l a i m 
i s n o t compensable, and t h e employer's d e n i a l must be r e i n s t a t e d . 

ORDER 

The Referee's o r d e r s dated October 7, 1983 and November 2, 
1983 are r e v e r s e d , and t h e employer's d e n i a l dated A p r i l 13, 1983 
i s r e i n s t a t e d and a f f i r m e d . 

STEPHAN L . RENNELLS, C l a i m a n t WCB 82-05548 & 83-03723 
R o b e r t L. Chapman, C l a i m a n t ' s A t t o r n e y S e p t e m b e r 28, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 
Reviewed by Board Members F e r r i s and Lewis. 

The SAIF C o r p o r a t i o n r e q u e s t s review o f t h a t p o r t i o n o f 
Referee Mongrain's order which awarded c l a i m a n t ' s counsel a $1,500 
a t t o r n e y f e e f o r s e t t i n g a s i d e SAIF's d e n i a l of a m e d i c a l - o n l y 
c l a i m . On r e v i e w , SAIF contends t h e f e e i s e x c e s s i v e . We agree 
and modify t h e Referee's o r d e r . 

Claimant i s a 4 7 - y e a r - o l d e l e c t r i c i a n f o r SAIF's i n s u r e d . I n 
June 1981 he experienced low back p a i n w h i l e a s s i s t i n g a coworker 
move a p i e c e o f heavy equipment.. Claimant sought medical 
t r e a t m e n t a p p r o x i m a t e l y 10 days l a t e r , but had h i s p r i v a t e i n s u r e r 
b i l l e d . He d i d not f i l e a workers' compensation c l a i m a t t h a t 
t i m e . Claimant t e s t i f i e d t h a t he mentioned t h e i n c i d e n t t o h i s 
s u p e r v i s o r . The p a r t i e s s t i p u l a t e d t h a t t h e s u p e r v i s o r would 
t e s t i f y t h a t he d i d not r e c a l l c l a i m a n t ' s r e p o r t o f t h e i n c i d e n t . 

I n January 1982 c l a i m a n t experienced low back d i s c o m f o r t 
w h i l e a t work. Although he sought medical t r e a t m e n t , he d i d not 
miss any t i m e from work. Claimant f i l e d a c l a i m on February 2, 
1982, a l l e g i n g a January 28, 1982 i n j u r y . SAIF accepted t h e c l a i m 
as a n o n d i s a b l i n g i n j u r y on February 25, 1982. Subsequently, SAIF 
r e c e i v e d a r e p o r t from Dr. Weinman, c l a i m a n t ' s t r e a t i n g 
o r t h o p e d i s t , which diagnosed a m i l d l y h e r n i a t e d d i s c and i n d i c a t e d 
t h a t c l a i m a n t had s u s t a i n e d an i n j u r y i n June 1981. Based on t h e 
new i n f o r m a t i o n , SAIF denied t h e c l a i m on A p r i l 7, 1982. 

I n a January 1983 d e p o s i t i o n , Dr. Weinman t e s t i f i e d t h a t 
c l a i m a n t p r o b a b l y experienced a s m a l l t e a r i n t h e o u t e r p a r t o f 
h i s d i s c i n June 1981 which was merely aggravated by t h e January 
1982 i n j u r y . 

On March 24, 1983 c l a i m a n t f i l e d a c l a i m c o n c e r n i n g t h e June 
1981 i n j u r y . The next day, i n a l e t t e r t o SAIF's c o u n s e l , 
c l a i m a n t ' s counsel requested t h a t t h e employer's s a f e t y and 
pe r s o n n e l d i r e c t o r , Mr. Smith, submit t o a d e p o s i t i o n and produce 
c l a i m a n t ' s p e r s o n n e l f i l e . Claimant's counsel suggested t h a t t h e 
d e p o s i t i o n t a k e p l a c e a t t h e Medford Workers' Compensation Board 
o f f i c e t o i n s u r e t h a t a Referee would be a v a i l a b l e t o r u l e whether 
c e r t a i n documents c o n t a i n e d i n t h e f i l e were d i s c o v e r a b l e . By 
l e t t e r dated A p r i l 1, 1982, SAIF's counsel s t a t e d t h a t he was 
i n s t r u c t i n g Mr. Smith t o b r i n g o n l y documents dated a f t e r 
January 28, 1982 ( t h e date o f i n j u r y f o r t h e February 1982 
c l a i m ) . SAIF's counsel f u r t h e r a d vised t h a t he would be more 
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c o m f o r t a b l e w i t h c l a i m a n t ' s request f o r p r o d u c t i o n of t h e 
p e r s o n n e l f i l e i f c l a i m a n t would w a i t u n t i l h i s June 1981 i n j u r y 
c l a i m had been f u l l y processed and a r e q u e s t f o r h e a r i n g had been 
f i l e d . 

On A p r i l 15, 1983 SAIF denied t h e June 1981 i n j u r y c l a i m 
based on i n s u f f i c i e n t evidence and u n t i m e l y r e p o r t i n g . SAIF 
f u r t h e r noted t h a t c l a i m a n t r e f u s e d t o be i n t e r v i e w e d . By l e t t e r 
d ated A p r i l 19, 1983 c l a i m a n t ' s counsel requested t h a t t h e Referee 
o r d e r SAIF t o be h e l d r e s p o n s i b l e f o r t h e c o s t s o f d e p o s i t i o n o f 
Mr. Smith, s i n c e Mr. Smith r e f u s e d t o be deposed non-
stenograph i c a l l y . 

Both c l a i m s were l i t i g a t e d a t h e a r i n g , a t which t i m e 
Mr. Smith t e s t i f i e d . The Referee upheld t h e d e n i a l of t h e June 
1981 i n j u r y c l a i m , f i n d i n g t h a t t h e c l a i m was u n t i m e l y f i l e d and 
t h a t t h e r e c o r d e s t a b l i s h e d p r e j u d i c e t o t h e employer. The 
Referee s e t a s i d e t h e d e n i a l of t h e January 1982 i n j u r y c l a i m , 
f i n d i n g t h a t SAIF was p r e c l u d e d from denying t h e e n t i r e c l a i m 
under Bauman v. SAIF, 295 Or 788 (1983). Claimant's counsel was 
awarded $1500 f o r s e r v i c e s i n s e t t i n g a s i d e t h e d e n i a l . 

A t t o r n e y f e e awards are based on e f f o r t s expended and r e s u l t s 
o b t a i n e d . OAR 438-47-010(2). G e n e r a l l y , " r e s u l t s o b t a i n e d " i n 
t h e form of a d d i t i o n a l medical s e r v i c e s a r e c o n s i d e r e d t o be 
r a t h e r modest. Perry D. B l o u i n , 35 Van Natta 570 (1983). Here, 
c l a i m a n t o b t a i n e d h i s a g g r a v a t i o n r i g h t s on h i s January 1982 
medical o n l y c l a i m . Claimant r e c e i v e d no compensation because h i s 
m e d i c a l b i l l s had been p a i d by h i s p r i v a t e c a r r i e r and he had 
missed no time from work. We sympathize w i t h c l a i m a n t ' s 
c o n t e n t i o n t h a t based on SAIF's p o s t u r e , a d d i t i o n a l t i m e and 
expense were r e q u i r e d as t h e two c l a i m s became i n c r e a s i n g l y 
i n t e r r e l a t e d . However, c o n s i d e r i n g t h e c o n f u s i n g n a t u r e of t h e 
June 1981 i n j u r y c l a i m and the e v o l u t i o n of t h e causal 
r e l a t i o n s h i p i s s u e , we f i n d SAIF's a c t i o n s u n d e r s t a n d a b l e . 

A p p l y i n g the standards of OAR 438-47-010(2), we f i n d t h a t an 
a t t o r n e y ' s f e e of $750 would be more a p p r o p r i a t e . 

ORDER 

The Referee's order dated January 13, 1984 i s m o d i f i e d . That 
p o r t i o n of t h e order which awarded c l a i m a n t ' s a t t o r n e y a s e p a r a t e 
f e e i s m o d i f i e d . Claimant's a t t o r n e y s h a l l r e c e i v e $750 f o r 
s e t t i n g a s i d e t h e SAIF C o r p o r a t i o n ' s d e n i a l of A p r i l 7, 1982. 

JOSEPH A. REZNICSEK, C l a i m a n t WCB 83-06733 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s September 28, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Review 
Reviewed by Board Members Barnes and F e r r i s . 

The SAIF C o r p o r a t i o n requests review of Referee Braverman's 
order which r e q u i r e d i t t o pay c l a i m a n t ' s temporary t o t a l 
d i s a b i l i t y b e n e f i t s based on c l a i m a n t ' s r a t e of pay i n 1983 r a t h e r 
than h i s r a t e of pay i n 1945. D e s p i t e r e f e r e n c e s t o t h e c o n t r a r y , 
t h i s case has n o t h i n g t o do w i t h t h e law i n e f f e c t i n 1945 versus 
t h e law i n e f f e c t i n 1983. Rather, t h e q u e s t i o n i s whether t h e 
amount of b e n e f i t s c l a i m a n t i s t o be p a i d i n c o n n e c t i o n w i t h t h i s 
accepted o c c u p a t i o n a l disease c l a i m should be based on t h e f a c t u a l 
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c i r c u m s t a n c e s t h a t e x i s t e d i n 1945 or t h e f a c t u a l c i r c u m s t a n c e s 
t h a t e x i s t e d i n 1983. 

This c l a i m i s based on c l a i m a n t ' s exposure t o asbestos. 
Claimant's l a s t exposure t o asbestos was i n 1945; ind e e d , t h i s i s 
a c l a i m a g a i n s t c l a i m a n t ' s pre-1945 employer. As i s t y p i c a l of 
a s b e s t o s - r e l a t e d d i s e a s e , t h e r e was a l o n g l a t e n c y p e r i o d b e f o r e 
th e d i s e a s e f i r s t appeared i n 1983. 

When SAIF accepted t h e c l a i m , t he p r e s e n t d i s p u t e arose 
c o n c e r n i n g a t what r a t e t h e compensation f o r temporary t o t a l 
d i s a b i l i t y s h ould be p a i d . I f t h i s were an i n j u r y c l a i m , t h e 
answer would be s i m p l e . B a s i c a l l y , temporary t o t a l d i s a b i l i t y 
b e n e f i t s a r e c a l c u l a t e d as a percentage of a worker's wages on t h e 
day of i n j u r y . ORS 656.210(1), 656.202(2), 656.005(27). To 
i l l u s t r a t e , i f a worker s u s t a i n e d a compensable t r a u m a t i c i n j u r y 
on t h e l a s t day of t h e month, i t would be i r r e l e v a n t i f t h e worker 
were p r e v i o u s l y scheduled t o get a pay i n c r e a s e (or a pay 
decrease) on t h e f i r s t o f t h e next month; i n s t e a d , t h e 
percentage-of-wages component of t h e worker's t i m e l o s s b e n e f i t s 
would be based s o l e l y on wages on t h e date of t h e i n j u r y . 

That s i m p l i c i t y breaks down i n t h e c o n t e x t o f an o c c u p a t i o n a l 
disease c l a i m . The l e g i s l a t u r e has p r o v i d e d t h a t d i s e a s e c l a i m s 
s h o u l d be processed t h e same as i n j u r y c l a i m s , ORS 656.807(5), but 
has n o t s a i d how t o determine "date o f i n j u r y " f o r purposes o f 
c a l c u l a t i n g t h e amount of b e n e f i t s t o be p a i d i n c o n n e c t i o n w i t h a 
compensable dise a s e c l a i m . As a r e s u l t , t h e workers' compensation 
system has developed a f i c t i o n c a l l e d "assigned i n j u r y d a t e " which 
i s used as p a r t o f t h e c a l c u l u s o f b e n e f i t s i n o c c u p a t i o n a l 
d i s e a s e c l a i m s . The u l t i m a t e q u e s t i o n i n t h i s case i s whether 
c l a i m a n t ' s mesothelioma c l a i m should be processed w i t h an ass i g n e d 
i n j u r y d ate of 1945 or an assigned i n j u r y date o f 1983. 

We a r e aware o f no a p p e l l a t e c o u r t or Board d e c i s i o n s t h a t 
d i s c u s s t h e concept o f "assigned i n j u r y d a te" i n a way t h a t i s 
h e l p f u l f o r p r e s e n t purposes. However, re a s o n i n g by analogy, we 
conclude t h a t t h e a v a i l a b l e precedents more s t r o n g l y suggest t h a t 
t h i s c l a i m s h o u l d be processed w i t h an assigned i n j u r y d ate o f 
1945, when c l a i m a n t was l a s t exposed t o asbestos. 

U n i t e d Pac. R e l i a n c e I n c . v. Banks, 64 Or App 644 (1983) 
i n v o l v e d an i n s u r e r r e s p o n s i b i l i t y i s s u e t h a t arose on t h e 
f o l l o w i n g f a c t s : Claimant s u s t a i n e d a shoulder i n j u r y w h i l e 
w o r k i n g i n January, but c o n t i n u e d w o r k i n g w i t h p a i n and d i d not 
seek medical a t t e n t i o n ; t h e employer changed i n s u r e r s i n March or 
A p r i l ; c l a i m a n t f i r s t sought medical t r e a t m e n t i n May, and her 
d o c t o r took her o f f work a t t h a t t i m e . I n sum, t h e i n j u r y 
happened w h i l e one i n s u r e r was on t h e r i s k , but t h e r e was no 
r e s u l t i n g d i s a b i l i t y u n t i l another i n s u r e r was on t h e r i s k . The 
c o u r t concluded: 

"We agree w i t h t h e Board t h a t t h e i n s u r e r 
c o v e r i n g t h e r i s k a t t h e time o f t h e i n j u r y 
bears r e s p o n s i b i l i t y f o r t h a t i n j u r y , even 
i f r e s u l t i n g d i s a b i l i t y develops l a t e r . 
That i s t h e arrangement contemplated by t h e 
compensation s t a t u t e s . " 

I n o t h e r words, i n an i n j u r y c o n t e x t , t h e date o f i n j u r y , 
r a t h e r than t h e date o f subsequent d i s a b i l i t y f o l l o w i n g a l a t e n c y 
p e r i o d , f i x e s i n s u r e r r e s p o n s i b i l i t y . By analogy, t h e same event 
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t h a t f i x e s i n s u r e r r e s p o n s i b i l i t y s hould a l s o f i x t h e amount of a 
c l a i m a n t ' s b e n e f i t s t h a t a r e based on wages. To i l l u s t r a t e , i f 
t h e c l a i m a n t i n Banks had r e c e i v e d a pay i n c r e a s e (or decrease) 
between t h e i n j u r y i n January and t h e r e s u l t i n g d i s a b i l i t y i n May, 
would t h a t c l a i m a n t ' s b e n e f i t s t h a t are computed as a percentage 
o f wages be based on January wages or May wages? We understand 
ORS 656.210(1) t o c l e a r l y p r o v i d e t h a t such b e n e f i t s would be 
based on January wages, and t h e f a c t t h a t t h e r e was a l a t e n c y 
p e r i o d and subsequent d i s a b i l i t y would be i r r e l e v a n t . 

I n a disease c o n t e x t , i t i s t h e date of l a s t i n j u r i o u s 
exposure t h a t f i x e s i n s u r e r r e s p o n s i b i l i t y . L i k e w i s e , j u s t as i n 
an i n j u r y c o n t e x t , t h a t same event should f i x the amount of 
b e n e f i t s t h a t are based on wages, and l a t e n c y p e r i o d s and 
subsequent d i s a b i l i t y should be i r r e l e v a n t . 

T h is scheme makes sense because an i n s u r e r ' s p o t e n t i a l 
l i a b i l i t y (and thus an i n s u r e r ' s charges f o r t h e s e r v i c e s i t 
p r o v i d e s ) are n e c e s s a r i l y based i n p a r t on t h e employer's p a y r o l l 
a t the time i t p r o v i d e s coverage. This i s i l l u s t r a t e d b y Reed v. 
SAIF, 63 Or App 1 (1983). I n Reed, t h e c l a i m a n t had a f u l l - t i m e 
j o b and "moonlighted" a t a c o n c u r r e n t p a r t - t i m e j o b ; t h e c l a i m a n t 
became t o t a l l y d i s a b l e d as a r e s u l t of an i n j u r y a t t h e p a r t - t i m e 
j o b ; and t h e q u e s t i o n arose of whether the c l a i m a n t ' s b e n e f i t s 
s h o u l d be based o n l y on h i s wages a t t h e p a r t - t i m e j o b o r , 
i n s t e a d , on h i s t o t a l wages from both j o b s . I n h o l d i n g t h a t t h e 
b e n e f i t s should be based on income from t h e p a r t - t i m e employment, 
th e Court of Appeals noted "a fundamental p o l i c y of t h e 
compensation system t h a t employers should bear d i r e c t l y or t h r o u g h 
i n s u r a n c e the c o s t of i n j u r i e s t o t h e i r employes i n c u r r e d i n t h e i r 
s e r v i c e , " 63 Or App a t 4, and concluded: "This [ p a r t - t i m e ] 
employer was r e q u i r e d o n l y t o p r o t e c t t h i s employe a g a i n s t r i s k o f 
i n d u s t r i a l i n j u r y i n c u r r e d i n i t s employ, and t h a t i s a l l t h e 
i n s u r a n c e i t was r e q u i r e d t o buy or t h a t SAIF was r e q u i r e d t o 
s e l l . " 63 Or App a t 4. 

Those comments about i n j u r i e s i n c u r r e d i n employment are 
e q u a l l y a p p l i c a b l e t o diseases caused by employment. SAIF was 
p r o v i d i n g i n s u r a n c e t o c l a i m a n t ' s pre-1945 employer based on t h e 
employer's p a y r o l l a t t h a t t i m e . F o r t y years of subsequent 
i n f l a t i o n have s i n c e i n c r e a s e d c l a i m a n t ' s wages about 1 5 - f o l d , but 
we do not b e l i e v e t h a t i s a r i s k t h a t SAIF or t h i s employer were 
i n s u r i n g a g a i n s t pre-1945. 

I f c l a i m a n t ' s arguments were c o r r e c t , two workers who 
r e c e i v e d i d e n t i c a l exposures from the same employer a t t h e same 
ti m e and became symptomatic w i t h mesothelemia a t t h e same t i m e 
c o u l d end up r e c e i v i n g from SAIF very d i f f e r e n t TTD r a t e s 
depending on t h e subsequent work h i s t o r y . For example under 
c l a i m a n t ' s t h e o r y , a c l a i m a n t who worked i n t h e s h i p y a r d s i n 1945 
but t h e r e a f t e r r e t u r n e d home and worked as a housewife w i t h o u t 
r e c e i v i n g any more wages would be e n t i t l e d o n l y t o TTD based on 
t h e 1945 wage r a t e because t h e r e would be no wage r a t e i n 1983, 
t h e t i m e the d i s a b i l i t y arose, upon which t o base t h e r a t e o f 
TTD. On t h e o t h e r hand, a c l a i m a n t who was exposed t o asbestos i n 
1945 but c o n t i n u e d t o work u n t i l 1983 when t h e disease became 
apparent would be e n t i t l e d t o TTD based on t h e wage r a t e i n 
1983. We do not b e l i e v e t h a t such an anomalous r e s u l t was 
i n t e n d e d by t h e l e g i s l a t u r e . 
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For a l l o f these reasons, we conclude t h a t SAIF need o n l y pay 
c l a i m a n t , from i t s own r e s o u r c e s , b e n e f i t s based on a 1945 
assigned i n j u r y d a t e . I t does not f o l l o w , however, t h a t c l a i m a n t 
w i l l o n l y r e c e i v e token b e n e f i t s . The l e g i s l a t u r e has a n t i c i p a t e d 
t h i s problem, a t l e a s t i n g e n e r a l terms, and has c r e a t e d t h e 
R e t r o a c t i v e Reserve t o address i t . "The purpose o f t h e 
R e t r o a c t i v e Reserve i s t o p r o v i d e i n c r e a s e d b e n e f i t s t o 
c l a i m a n t s . . . which are lower than c u r r e n t l y b e i n g p a i d f o r l i k e 
i n j u r i e s . " ORS 6 5 6 . 6 3 6 ( 2 ) ( b ) . Under t h i s scheme, SAIF i s 
r e s p o n s i b l e from i t s own resources f o r some of c l a i m a n t ' s 
b e n e f i t s — those based on h i s 1945 wages, and t h e R e t r o a c t i v e 
Reserve w i l l pay an a d d i t i o n a l amount o f b e n e f i t s . From 
c l a i m a n t ' s p o i n t of view t h e net e f f e c t as f a r as b e n e f i t s 
r e c e i v e d i s about t h e same as o r d e r i n g t h a t t h i s c l a i m be 
processed under a 1983 assigned i n j u r y d a t e . From SAIF's p o i n t o f 
view, t h e d i f f e r e n c e i s s u b s t a n t i a l ; SAIF i s o n l y r e s p o n s i b l e f o r 
p r o v i d i n g b e n e f i t s based on a l o s s t h a t i t a c t u a l l y i n s u r e d i n 
1945; and t h e R e t r o a c t i v e Reserve, which i s funded by every 
w o r k i n g person i n Oregon, ORS 656.637, w i l l p r o v i d e b e n e f i t s f o r a 
l o s s t h a t r e a l i s t i c a l l y c o u l d not even have been i n s u r e d a g a i n s t 
because t h e r i s k was unknown 40 years ago. 

ORDER 

The Referee's order dated November 15, 1983 i s r e v e r s e d . The 
c l a i m i s remanded t o t h e SAIF C o r p o r a t i o n f o r p r o c e s s i n g 
c o n s i s t e n t w i t h t h i s o r d e r . 

ROBERT SMELTZER, C l a i m a n t WCB 83-08160 
D o b l i e & McSwain, C l a i m a n t ' s A t t o r n e y s S eptember 28, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Rev i e w 
Reviewed by t h e Board en banc. 

Claimant r e q u e s t s review of those p o r t i o n s o f Referee Knapp's 
ord e r which upheld t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s 
i n d u s t r i a l i n j u r y c l a i m , g r a n t e d an a t t o r n e y ' s f e e out of i n t e r i m 
compensation awarded r a t h e r than a c a r r i e r p a i d f e e and d e c l i n e d 
t o assess a p e n a l t y a g a i n s t SAIF f o r f a i l i n g t o accept or deny 
w i t h i n f o u r t e e n days of c l a i m a n t ' s c l a i m . 

The Board a f f i r m s and adopts those p o r t i o n s o f t h e Referee's 
order c o n c e r n i n g c o m p e n s a b i l i t y . 

On t h e i s s u e of a t t o r n e y ' s fees and p e n a l t y , we r e v e r s e . 
SAIF d i d not accept or deny u n t i l twenty f o u r days a f t e r c l a i m a n t 
f i l e d h i s c l a i m . The Referee c o r r e c t l y ordered SAIF t o pay 
i n t e r i m compensation f o r t h a t p e r i o d . However, he d i d not assess 
a p e n a l t y a g a i n s t SAIF and he ordered an a t t o r n e y ' s f e e p a i d out 
of t h e compensation awarded r a t h e r than a c a r r i e r p a i d f e e . 
F a i l u r e t o accept or deny w i t h i n f o u r t e e n days and f a i l u r e t o pay 
i n t e r i m compensation pending acceptance or d e n i a l c o n s t i t u t e s 
unreasonable r e s i s t a n c e t o the payment of compensation. ORS 
.656.382(1) p r o v i d e s t h a t where t h e i n s u r e r unreasonably r e s i s t s 
t h e payment of compensation t he " i n s u r e r s h a l l pay t o th e c l a i m a n t 
or t h e a t t o r n e y of t h e c l a i m a n t a reasonable a t t o r n e y ' s f e e . " 
SAIF had an o b l i g a t i o n t o accept or deny or begin p a y i n g i n t e r i m 
compensation w i t h i n f o u r t e e n days. I t d i d not do so u n t i l t w e n t y 
f o u r days had elapsed. Such a delay i s s u f f i c i e n t t o w a r r a n t a 
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p e n a l t y . SAIF i s assessed a p e n a l t y o f 15% of t h e i n t e r i m 
compensation payable under t h e Referee's o r d e r . 

I n a d d i t i o n , because we are assessing a p e n a l t y a g a i n s t SAIF 
f o r f a i l u r e t o pay i n t e r i m compensation pending acceptance or 
d e n i a l , we assess an a s s o c i a t e d a t t o r n e y ' s f e e payable by SAIF 
r a t h e r than t h e a t t o r n e y ' s fee payable out of th e i n c r e a s e d 
compensation as or d e r e d by t h e Referee. 

ORDER 

The Referee's o r d e r dated March 1 , 1984 i s a f f i r m e d i n p a r t , 
m o d i f i e d i n p a r t and rever s e d i n p a r t . That p o r t i o n o f t h e 
Referee's order c o n c e r n i n g c o m p e n s a b i l i t y i s a f f i r m e d . That 
p o r t i o n o f the Referee's order which f a i l s t o assess a p e n a l t y 
a g a i n s t SAIF i s r e v e r s e d . SAIF i s ordered t o pay c l a i m a n t a 
p e n a l t y of 15% of th e i n c r e a s e d compensation payable under t h e 
Referee's o r d e r . That p o r t i o n of th e Referee's order a l l o w i n g 
a t t o r n e y ' s fees out of in c r e a s e d compensation i s m o d i f i e d ; t h e 
SAIF C o r p o r a t i o n i s o r d e r e d t o pay c l a i m a n t an a t t o r n e y ' s f e e o f 
$300 f o r p r e v a i l i n g on the i s s u e of unreasonable r e s i s t a n c e t o t h e 
payment of compensation. Claimant's a t t o r n e y i s awarded $200 f o r 
s e r v i c e s on Board r e v i e w , t o be p a i d by th e SAIF C o r p o r a t i o n . 

BOARD MEMBER BARNES, d i s s e n t i n g : 

I d i s s e n t , more from what t h e m a j o r i t y does not say, a l t h o u g h 
what t h e m a j o r i t y does say has i t s s t r a n g e elements t o o . 

Claimant's a t t o r n e y argues on review t h a t t h e Referee s h o u l d 
have ordered an a t t o r n e y fee p a i d _in a d d i t i o n t o c l a i m a n t ' s 
i n c r e a s e d compensation r a t h e r than out of c l a i m a n t ' s i n c r e a s e d 
compensation. To e x p l a i n what t h i s means i n c o n c r e t e terms, 
assuming t h a t t h e a d d i t i o n a l temporary d i s a b i l i t y b e n e f i t s o r d e r e d 
by t h e Referee would be $1,000: 

(1) Under t h e terms of the Referee's o r d e r , c l a i m a n t has 
r e c e i v e d $750 and c l a i m a n t ' s a t t o r n e y has r e c e i v e d $250 (as 
discussed below, the Board has r u l e d t h a t t h i s t y p e o f a t t o r n e y 
f e e has t o be p a i d pending r e v i e w ) ; and 

(2) As I understand i t , c l a i m a n t ' s a t t o r n e y ' s argument on 
review i s t h a t h i s c l i e n t should r e c e i v e $1,000, and h i s a t t o r n e y 
f e e should be i n s u r e r - p a i d i n a d d i t i o n t o h i s c l i e n t ' s i n c r e a s e d 
compensation. 

The m a j o r i t y f a i l s t o say whether c l a i m a n t should r e c e i v e a l l 
of t h e $1,000. The m a j o r i t y o n l y s t a t e s : 

"That p o r t i o n o f th e Referee's order 
a l l o w i n g a t t o r n e y ' s fees out o f i n c r e a s e d 
compensation i s m o d i f i e d ; t h e SAIF 
C o r p o r a t i o n i s ordered t o pay c l a i m a n t an 
a t t o r n e y ' s f e e of $300 . . . " 

Does t h i s mean c l a i m a n t ' s a t t o r n e y keeps the $250 he has a l r e a d y 
been p a i d out of c l a i m a n t ' s i n c r e a s e d compensation, and now gets 
$300 more? 

I assume so because: (1) the m a j o r i t y does not say t h a t t h e 
Referee d i d a n y t h i n g wrong i n a l l o w i n g c l a i m a n t ' s a t t o r n e y a f e e 
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o f 25% of c l a i m a n t ' s i n c r e a s e d compensation; and (2) even i f t h e 
m a j o r i t y t h i n k s ( b u t i s not w i l l i n g t o say) t h a t c l a i m a n t ' s 
a t t o r n e y ' s f e e s h o u l d have been e n t i r e l y i n s u r e r - p a i d , i n Robert 
G. P e r k i n s , 36 Van N a t t a 1050 (1984), my Board c o l l e a g u e s r u l e d 
t h a t a t t o r n e y fees a l l o w e d from i n c r e a s e d compensation must be 
p a i d pending Board r e v i e w , and a c l a i m a n t ' s a t t o r n e y i s e n t i t l e d 
t o r e t a i n any fees p a i d pending review t h a t , based on t h e d e c i s i o n 
on r e v i e w , were e r r o n e o u s l y p a i d . 

The f a c t s i n t h i s case r e i n f o r c e my b e l i e f t h a t P e r k i n s was 
wrongly d e c i d e d . Payment of a t t o r n e y fees pending review 
n e c e s s a r i l y c r e a t e s a g l a r i n g c o n f l i c t o f i n t e r e s t between an 
a t t o r n e y and a c l i e n t i n any case i n which t h e r e i s an i s s u e o f 
whether a t t o r n e y fees should have been a l l o w e d o u t of i n c r e a s e d 
compensation or awarded i n a d d i t i o n t o compensation. This t y p e o f 
case comes down t o : Should t h e c l i e n t r e c e i v e 100% of t h e 
compensation awarded by t h e Referee even though p a r t o f i t has 
a l r e a d y been p a i d t o t h e a t t o r n e y who, under P e r k i n s , has t h e 
r i g h t t o r e t a i n what he has re c e i v e d ? Whose i n t e r e s t s do we 
r e a l l y expect an a t t o r n e y t o r e p r e s e n t i n such a d i s p u t e ? 

We would not c r e a t e t h i s k i n d of e t h i c a l dilemma i f , as I 
suggested i n my d i s s e n t i n P e r k i n s , a t t o r n e y fees a l l o w e d by a 
Referee were h e l d i n some s t a t u s l i k e escrow pending t h e u l t i m a t e 
a p p e l l a t e outcome. 

GARY 0. S0DERSTR0M, C l a i m a n t WCB 81-05426 
FRED & S0NJA SHEWEY (dba FRED'S PLACE) September 28, 1984 
G a r r y L . Kahn, A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 
M acdonald, e t a ! . , A t t o r n e y s 
C a r l M. D a v i s , A s s t . A t t o r n e y G e n e r a l 
The p u t a t i v e noncomplying employer has requested Board r e v i e w 

of Referee Mulder's order u p h o l d i n g an order o f t h e Workers' 
Compensation Department which found t h a t t h e employer was a 
noncomplying employer. We issued an Order of D i s m i s s a l on t h e 
ground t h a t under ORS 656.740(4) we l a c k e d j u r i s d i c t i o n . Upon 
d i s c o v e r i n g t h a t we had r e l i e d on the 1983 v e r s i o n o f ORS 
656.740(4) r a t h e r than t h e v e r s i o n i n e f f e c t a t t h e t i m e review 
was r e q u e s t e d , we abated our Order of D i s m i s s a l . The i s s u e on 
r e c o n s i d e r a t i o n i s whether, under t h e law i n e f f e c t a t t h e t i m e 
review was r e q u e s t e d , t h e Board or t h e Court o f Appeals was t h e 
proper r o u t e o f appeal from t h e Referee's o r d e r . 

Claimant was i n j u r e d on June 4, 1980 w h i l e a l l e g e d l y w o r k i n g 
f o r t h e p u t a t i v e noncomplying employer. On May 26, 1981 t h e 
Compliance D i v i s i o n o f t h e Workers' Compensation Department i s s u e d 
an o r d e r d e c l a r i n g t h e p u t a t i v e noncomplying employer t o be a 
noncomplying employer. The employer requested a h e a r i n g . We 
found i n our e a r l i e r o rder and c o n t i n u e t o f i n d t h a t t h e o n l y 
i s s u e b e f o r e t h e Referee was whether t h e p u t a t i v e noncomplying 
employer was, i n f a c t , a noncomplying employer. A c c o r d i n g l y , we 
found and c o n t i n u e t o f i n d t h a t t h e h e a r i n g r a i s e d no i s s u e s 
c o n c e r n i n g a c l a i m . At h e a r i n g , t h e Referee upheld t h e 
Department's o r d e r . The employer then requested Board r e v i e w . 

I n our o r i g i n a l o rder we r e l i e d on t h e 1983 v e r s i o n o f ORS 
656.740(4) which s t a t e s t h a t i n cases i n which t h e i s s u e i s t h e 
noncomplying s t a t u s o f a p a r t y , review i s t o t h e Court o f Appeals 
under t h e A d m i n i s t r a t i v e Procedures Act unless t h e case a l s o 
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i n v o l v e s q u e s t i o n s c o n c e r n i n g a c l a i m . However, a t t h e t i m e 
r e v i e w was requested t h e 1983 v e r s i o n of ORS 656.740 was not y e t 
i n e f f e c t . The v e r s i o n i n e f f e c t a t t h e t i m e review was requested 
s t a t e d : 

" ( 1 ) A person may c o n t e s t a proposed o r d e r 
of t h e d i r e c t o r d e c l a r i n g t h a t person t o be 
a noncomplying employer/ or a proposed 
assessment of c i v i l p e n a l t y , by f i l i n g w i t h 
th e department, w i t h i n 20 days o f r e c e i p t 
o f n o t i c e t h e r e o f , a w r i t t e n request f o r a 
h e a r i n g . Such a request need not be i n any 
p a r t i c u l a r form, but s h a l l s p e c i f y t h e 
grounds upon which the person c o n t e s t s t h e 
proposed order or assessment. An o r d e r by 
the d i r e c t o r under t h i s s u b s e c t i o n i s prima 
f a c i e c o r r e c t and t h e burden i s upon t h e 
employer t o prove t h a t the order i s 
i n c o r r e c t . 

(2) * * * 

(3) A h e a r i n g r e l a t i n g t o a proposed o r d e r 
d e c l a r i n g a person t o be a noncomplying 
employer, or t o a proposed assessment of 
c i v i l p e n a l t y under ORS 656.735, s h a l l be 
h e l d by a r e f e r e e of the board's Hearings 
D i v i s i o n ; but a h e a r i n g s h a l l not be 
g r a n t e d unless a request f o r h e a r i n g i s 
f i l e d w i t h i n the p e r i o d s p e c i f i e d i n 
s u b s e c t i o n (1) of t h i s s e c t i o n , and i f a 
request f o r h e a r i n g i s not so f i l e d , t h e 
order or p e n a l t y , or b o t h , as proposed 
s h a l l be a f i n a l order of the department 
and s h a l l not be s u b j e c t t o review by any 
agency or c o u r t . 

(4) N o t w i t h s t a n d i n g ORS 183.315(1), t h e 
issuance of o r d e r s assessing c i v i l 
p e n a l t i e s pursuant t o t h i s c h a p t e r , t h e 
conduct of h e a r i n g s and the j u d i c i a l review 
t h e r e o f s h a l l be as p r o v i d e d i n ORS 183.310 
t o 183.550, except t h a t : 

(a) The order of a r e f e r e e i n a 
c o n t e s t e d case s h a l l be deemed t o be a 
f i n a l o r d e r of t h e board. 

(b) The d i r e c t o r s h a l l have the same 
r i g h t t o j u d i c i a l review of t h e order o f a 
r e f e r e e as any person who i s a d v e r s e l y 
a f f e c t e d or a g g r i e v e d by such a f i n a l 
o r d e r . " 

We now a t t e m p t t o d i s c e r n t h e e x t e n t of our j u r i s d i c t i o n p r i o r t o 
t h e 1983 amendments. 

I n 1981 t h e Court o f Appeals decided SAIF v. Broadway Cab 
Co., 52 Or App 689 (1981). I n Broadway Cab, t h e i s s u e was whether 
th e Hearings D i v i s i o n or t h e Board had s u b j e c t m a t t e r j u r i s d i c t i o n 
t o d ecide an i s s u e between SAIF and t h e employer over whether 
o w n e r - d r i v e r s were s u b j e c t workers. At t h a t t i m e , ORS 656.704 
s t a t e d : -1367-



" ( 1 ) Where ORS 656.001 t o 656.794 does not 
p r o v i d e a procedure f o r a d m i n i s t r a t i v e or 
j u d i c i a l review of a c t i o n s and o r d e r s o f 
t h e department or S t a t e A c c i d e n t Insurance 
Fund C o r p o r a t i o n , t h e p r o v i s i o n s of ORS 
183.310 t o 183.500 s h a l l a p p l y t o t h e board 
review and j u d i c i a l review o f such a c t i o n s 
and o r d e r s . 

" ( 2 ) For t h e purpose of d e t e r m i n i n g t h e 
r e s p e c t i v e a u t h o r i t y of t h e d i r e c t o r and 
t h e board t o conduct h e a r i n g s , 
i n v e s t i g a t i o n s and o t h e r proceedings under 
ORS 656.001 t o 656.794, and f o r d e t e r m i n i n g 
t h e procedure f o r the conduct and review 
t h e r e o f , m a t t e r s c o n c e r n i n g a c l a i m under 
ORS 656.001 t o 656.794 are those m a t t e r s i n 
which a worker's r i g h t t o r e c e i v e 
compensation, or the amount t h e r e o f a r e 
d i r e c t l y i n i s s u e . However, such m a t t e r s 
do not i n c l u d e any p r o c e e d i n g under ORS 
656.248 or any p roceeding r e s u l t i n g 
t h e r e f r o m . " 

The c o u r t noted t h a t under t h e 1979 v e r s i o n o f ORS 656.704 t h e 
o n l y g r a n t o f s u b j e c t m a t t e r j u r i s d i c t i o n i n t h e Hearings D i v i s i o n 
or i n t h e Board was i n m a t t e r s c o n c e r n i n g a c l a i m . The c o u r t 
n o t e d , however, t h a t under ORS 656.708(3) the Hearings D i v i s i o n 
had a u t h o r i t y t o conduct "such o t h e r h e a r i n g s and proceedings as 
may be p r e s c r i b e d by law." I t a l s o noted t h a t under ORS 
656.726(2) t h e Board may p r o v i d e "such o t h e r review f u n c t i o n s as 
may be p r e s c r i b e d by law." The c o u r t p o i n t e d out two examples o f 
m a t t e r s " p r e s c r i b e d by law" which seemed t o be o u t s i d e t h e g e n e r a l 
j u r i s d i c t i o n a l g r a n t i n ORS 656.704. These i n c l u d e d noncomplying 
employer cases under ORS 656.740 and cases i n v o l v i n g p e n a l t i e s and 
assessments under ORS 656.745(3). The c o u r t q u e s t i o n e d but d i d 
not d e c i d e whether t h e Department c o u l d , by r u l e , i n v e s t t h e 
Hearings D i v i s i o n w i t h j u r i s d i c t i o n t o hear o t h e r types of cases. 

The 1981 l e g i s l a t u r e subsequently amended ORS 656.704 by 
adding t h e c u r r e n t s u b s e c t i o n "2" which s t a t e s : 

" ( 2 ) A c t i o n s and o r d e r s of t h e d i r e c t o r and 
t h e conduct o f h e a r i n g s and o t h e r 
proceedings pursuant t o ORS 656.001 t o 
656.794, and j u d i c i a l review t h e r e o f , 
r e g a r d i n g a l l m a t t e r s o t h e r than those 
c o n c e r n i n g a c l a i m under ORS 656.001 t o 
656.794 are s u b j e c t o n l y t o ORS 183.310 t o 
183.550 and such p r o c e d u r a l r u l e s as t h e 
d i r e c t o r may p r e s c r i b e . The d i r e c t o r may 
make arrangements w i t h t h e board pursuant 
t o ORS 656.726(7) t o o b t a i n t h e s e r v i c e s o f 
r e f e r e e s t o conduct such proceedings or may 
make o t h e r arrangements pursuant t o ORS 
656.726(7) t o o b t a i n t h e s e r v i c e s o f 
r e f e r e e s t o conduct such proceedings or may 
make o t h e r assignment pursuant t o ORS 
656.722 t o o b t a i n p e r s o n n e l t o conduct such 
p r o c e e d i n g s . The d i r e c t o r by r u l e s h a l l 

-1368-



p r e s c r i b e t he c l a s s e s o f o r d e r s i s s u e d by 
r e f e r e e s and o t h e r p e r s o n n e l t h a t a r e 
f i n a l , a p p e a l a b l e o r d e r s and those o r d e r s 
t h a t a r e p r e l i m i n a r y o r d e r s s u b j e c t t o 
r e v i s i o n by t h e d i r e c t o r . " 

The o l d s u b s e c t i o n "2" was r e t a i n e d and renumbered as s u b s e c t i o n 
"3". Thus, t h e 1981 amendment t o ORS 656.704 s p e c i f i c a l l y p u t s 
r e v i e w o f Department d e c i s i o n s i n m a t t e r s not c o n c e r n i n g a c l a i m 
i n t h e APA appeal r o u t e , but a l s o a l l o w s t h e Department t o use 
Referees from t h e Hearings D i v i s i o n t o hear such cases. ORS 
656.740 remained unchanged from t h e time Broadway Cab was decided 
u n t i l t h e 1983 amendments. 

I n summary, a t t h e time review was r e q u e s t e d , ORS 656.704 
d i v i d e d j u r i s d i c t i o n between t he Department and the Board along 
th e l i n e s o f m a t t e r s c o n c e r n i n g a c l a i m . The Department had 
j u r i s d i c t i o n over m a t t e r s not co n c e r n i n g a c l a i m and review of 
d e c i s i o n s on such m a t t e r s was thr o u g h t h e APA. However, Referees 
from t h e Hearings D i v i s i o n had a u t h o r i t y t o hear such cases. At 
the t i m e review was requested ORS 656.740 s p e c i f i c a l l y a l l o w e d a 
p u t a t i v e noncomplying employer t o o b t a i n a h e a r i n g b e f o r e a 
Hearings D i v i s i o n Referee t o p r o t e s t a Department f i n d i n g o f 
noncomplying employer s t a t u s . The s t a t u t e a l s o a l l o w e d a s i m i l a r 
h e a r i n g i n cases i n v o l v i n g c i v i l p e n a l t i e s under ORS 656.735. The 
s t a t u t e p r o v i d e d t h a t i n c i v i l p e n a l t i e s cases, review o f the 
Referee's d e c i s i o n was v i a t h e APA r o u t e t o t h e Court o f Appeals. 
I t d i d not mention review o f noncomplying employer cases. 

Thus, a t t h e t i m e review was requested i n t h i s case, t h e 
Hearings D i v i s i o n had a u t h o r i t y under two s t a t u t e s t o hear 
noncomplying employer cases. Under ORS 656.704(2), i t had 
a u t h o r i t y t o hear noncomplying employer cases even though they do 
not i n v o l v e m a t t e r s c o n c e r n i n g a c l a i m i f t h e r e was an arrangement 
between t h e Department and t h e Hearings D i v i s i o n . Review of such 
cases was t o the Court o f Appeals. Under ORS 656.740, t h e 
Hearings D i v i s i o n was g i v e n g e n e r a l a u t h o r i t y t o hear noncomplying 
employer cases w i t h o u t mention of whether they concern a c l a i m . 
No mention was made i n t h a t s t a t u t e o f review o f noncomplying 
employer cases. The a m b i g u i t y i n the s t a t u t o r y scheme l i e s i n t h e 
f a c t t h a t ORS 656.740 p r o v i d e d a s p e c i f i c g r a n t o f s u b j e c t m a t t e r 
j u r i s d i c t i o n t o the Hearings D i v i s i o n i n two areas, noncomplying 
employer and p e n a l t i e s , b u t p r o v i d e d a review process i n o n l y one 
of those areas, p e n a l t i e s . A c c o r d i n g l y , we look t o t h e 
l e g i s l a t i v e h i s t o r y f o r some guidance. 

Although t he l e g i s l a t i v e h i s t o r y o f t h e 1981 changes t o ORS 
656.704 i s not c r y s t a l c l e a r , t h e t h r u s t o f i t i s t h a t t h e 
Department i n t r o d u c e d t he amendment i n response t o t h e Broadway 
Cab case t o make sure t h a t i t had a u t h o r i t y t o use Hearings 
D i v i s i o n Referees i n cases not i n v o l v i n g a c l a i m which would be 
reviewed under t h e APA. 

"This i s s t r i c t l y a p r o c e d u r a l , p e r m i t t i n g 
us t o use r e f e r e e s of the Workers' 
Compensation Board and e s t a b l i s h i n g t h e 
typ e of APA proceeding t h a t we w i l l have, 
and which means, b a s i c a l l y what we i n t e n d 
t o do i s use the c o n t e s t e d case procedure 
of t h e APA going t o a r e f e r e e and then 
d i r e c t l y t o the Court o f Appeals, i f someone 
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d e s i r e s t o a p p e a l . " C l i f f A l l i s o n b e f o r e 
t h e Senate Committee on Labor, June 23, 
1981. 

Thus, t h e l e g i s l a t i v e h i s t o r y o f t h e 1981 changes t o ORS 656.704 
i n d i c a t e s t h a t t h e changes were i n t e n d e d t o a l l o w t h e Department 
t o use Referees t o hear cases not i n v o l v i n g a c l a i m which would 
t h e n be reviewed under t h e APA by the Court of Appeals. The 
r e m a i n i n g q u e s t i o n i s whether t h e f a c t t h a t noncomplying employer 
cases are s p e c i f i c a l l y mentioned i n ORS 656.740 w i t h o u t mention o f 
t h e r e view process means t h a t noncomplying employer cases a r e t o 
be t r e a t e d d i f f e r e n t l y from o t h e r cases not i n v o l v i n g a c l a i m . 

The l e g i s l a t i v e h i s t o r y of t h e 1983 changes t o ORS 656.740 
may p r o v i d e some e n l i g h t e n m e n t . The Department's w r i t t e n summary 
of t h e then proposed amendment s t a t e s t h a t t h e amendment " b r i n g s 
t h e j u d i c i a l r e v i e w procedure under t h e A d m i n i s t r a t i v e Procedures 
A c t . . . i n cases where a non-complying order i s s u e d by t h e 
department i s b e i n g c o n t e s t e d . " However, i n t h e Department's 
w r i t t e n r a t i o n a l e f o r t h e change i t s t a t e s t h a t t h e c u r r e n t 
p r a c t i c e i s t h a t where "both i s s u e s are c o n t e s t e d , t h e one 
r e l a t i n g t o c o m p e n s a b i l i t y i s r e f e r r e d t o t h e Workers' 
Compensation Board f o r r e v i e w , w h i l e t h e m a t t e r c o n c e r n i n g t h e 
noncomplying s t a t u s of t h e employer i s appealed d i r e c t l y t o t h e 
Court of Appeals." 

Thus, t h e Department's p o s i t i o n on t h e one hand seems t o be t h a t 
t h e 1983 amendments b r i n g noncomplying employer appeals under t h e 
APA, b u t on t h e o t h e r hand t h a t they a l r e a d y were under t h e APA 
but s h o u l d be under t h e Board's review j u r i s d i c t i o n where t h e case 
a l s o i n v o l v e s m a t t e r s c o n c e r n i n g a c l a i m . 

Because t h e l e g i s l a t i v e h i s t o r y i s i n c o n c l u s i v e , we a t t e m p t 
t o g i v e these s t a t u t e s t h e most l o g i c a l r e a d i n g we can. ORS 
656.708 i s t h e g e n e r a l g r a n t of s u b j e c t m a t t e r j u r i s d i c t i o n t o t h e 
Hearings D i v i s i o n . I t has s u b j e c t m a t t e r j u r i s d i c t i o n over 
m a t t e r s c o n c e r n i n g a c l a i m p l u s o t h e r m a t t e r s as p r e s c r i b e d by 
law. ORS 656.726 i s t h e g e n e r a l g r a n t of s u b j e c t m a t t e r 
j u r i s d i c t i o n t o t h e Board. We have j u r i s d i c t i o n t o review 
h e a r i n g s on m a t t e r s c o n c e r n i n g a c l a i m as w e l l as such o t h e r 
m a t t e r s as p r e s c r i b e d by law. ORS 656.704 d i v i d e s j u r i s d i c t i o n 
between t h e Board ( i n c l u d i n g i t s Hearings D i v i s i o n ) and t h e 
Department a l o n g t h e l i n e s of m a t t e r s c o n c e r n i n g a c l a i m . 
However, t h e Department may arrange t o have Hearings D i v i s i o n 
Referees hear d i s p u t e s i n m a t t e r s not i n v o l v i n g a c l a i m , but 
review of those h e a r i n g s i s d i r e c t l y t o t h e Court of Appeals. ORS 
656.740 ( p r e 1983) was merely a r e f e r e n c e t o a s p e c i f i c t y p e o f 
d i s p u t e n ot i n v o l v i n g a c l a i m which c o u l d be heard by a Referee. 
The f a c t t h a t i t d i d not d i s c u s s review of noncomplying employer 
cases does not mean t h a t 656.740 p r o v i d e d an independent g r a n t o f 
s u b j e c t m a t t e r j u r i s d i c t i o n i n t h e Board t o review noncomplying 
employer cases. 

We f i n d t h a t t h e 1983 amendments t o 656.740 were merely 
housekeeping amendments which c l a r i f i e d t h a t r e view o f 
noncomplying employer cases was t o t h e Court o f Appeals u n l e s s t h e 
case a l s o i n v o l v e d m a t t e r s c o n c e r n i n g a c l a i m , i n which case 
re v i e w was t o t h e Board. 
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We conclude t h a t t h e r e l e v a n t s t a t u t e a t t h e t i m e r e v i e w was 
r e q u e s t e d i n t h i s case was ORS 656.704. This case i n v o l v e d no 
m a t t e r c o n c e r n i n g a c l a i m , so i t was heard by t h e Referee under 
a u t h o r i t y of ORS 656.704(2). Because i t d i d not concern a c l a i m , 
r e v i e w was p r o p e r l y t o t h e Court o f Appeals under t h e APA. We 
f i n d no o t h e r g r a n t of s u b j e c t m a t t e r j u r i s d i c t i o n i n t h e s t a t u t e s 
which would a l l o w us t o review t h i s case. A c c o r d i n g l y , we adhere 
t o our o r i g i n a l o r d e r d i s m i s s i n g t h i s case f o r l a c k o f s u b j e c t 
m a t t e r j u r i s d i c t i o n . 

We a g a i n note t h a t i t i s u n f o r t u n a t e i f t h e statement a t t h e 
c o n c l u s i o n of the Referee's order t h a t appeal s h o u l d be t o t h e 
Board m i s l e d t h e employer. However, our j u r i s d i c t i o n i s s o l e l y 
s t a t u t o r y and i n c o r r e c t statements of appeal r i g h t s cannot expand 
our j u r i s d i c t i o n . 

ORDER 

The Board's order of d i s m i s s a l dated November 22, 1983, as 
c l a r i f i e d by t h i s o r d e r , i s r e i n s t a t e d . 

MACK E. STONE, C l a i m a n t WCB 83-04031 
B i s c h o f f & S t r o o b a n d , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 28, 1984 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Review 
Reviewed by Board Members F e r r i s and Lewis. 

The SAIF C o r p o r a t i o n requests review of Referee McCullough's 
or d e r which s e t a s i d e i t s d e n i a l of c l a i m a n t ' s o c c u p a t i o n a l 
disease c l a i m f o r "baker's asthma". The i s s u e s on review a r e t h e 
t i m e l i n e s s of t h e c l a i m and c o m p e n s a b i l i t y . 

I n 1978 c l a i m a n t f i r s t became aware t h a t he had a c o n d i t i o n 
which was p o s s i b l y r e l a t e d t o h i s work exposure. The r e c o r d does 
not r e v e a l t h a t c l a i m a n t has ever missed work due t o h i s a l l e g e d l y 
w o r k - r e l a t e d asthma. However, i n 1981 c l a i m a n t ' s d o c t o r i n f o r m e d 
t h e employer of the asthma problem and requested t h a t t h e employer 
p l a c e c l a i m a n t i n a j o b w i t h l e s s exposure t o d u s t . The employer 
d i d so. Claimant d i d not f i l e a workers' compensation c l a i m 
a g a i n s t t h e employer u n t i l 1983. 

ORS 656.807(1) r e q u i r e s t h a t an o c c u p a t i o n a l disease c l a i m be 
f i l e d w i t h i n f i v e years of t h e l a s t exposure i n employment s u b j e c t 
t o t h e Oregon Workers' Compensation Act and t h a t i t be f i l e d 
" w i t h i n 180 days from t h e date c l a i m a n t becomes d i s a b l e d or i s 
i n f o r m e d by a p h y s i c i a n t h a t t h e c l a i m a n t i s s u f f e r i n g from an 
o c c u p a t i o n a l disease whichever i s l a t e r . " There i s no argument 
t h a t c l a i m a n t has f a i l e d t o s a t i s f y t h e f i v e year r e q u i r e m e n t . 
The d i s p u t e i s whether c l a i m a n t has s a t i s f i e d t he 180 day 
r e q u i r e m e n t . The Referee h e l d t h a t c l a i m a n t f i r s t became d i s a b l e d 
i n 1981 when t h e t r e a t i n g d o c t o r requested t h a t t h e employer 
r e a s s i g n c l a i m a n t t o a d i f f e r e n t j o b . He thus concluded t h a t 
c l a i m a n t d i d not t i m e l y f i l e a c l a i m . The Referee fo u n d , however, 
t h a t t h e c l a i m was not b a r r e d because SAIF was not p r e j u d i c e d by 
t h e l a t e f i l i n g . 

Since t h e Referee i s s u e d h i s o r d e r , we have h e l d t h a t t h e 
date of d i s a b i l i t y f o r purposes of t h e 180 day f i l i n g r e q u i rement 
i s t h e date c l a i m a n t f i r s t l o s t t i m e from work. Charles M. Fox, 
36 Van Natta 363 (1984). So f a r as we can determine from t h e 
r e c o r d , c l a i m a n t has y e t t o l o s e time from work. A c c o r d i n g l y , t h e 
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f i n a l 180 days has not y e t begun t o r u n . Claimant has thus f i l e d 
h i s c l a i m i n a t i m e l y manner. We note t h a t even i f we found t h a t 
t h e c l a i m was not t i m e l y f i l e d , we would agree w i t h t h e Referee 
t h a t SAIF has f a i l e d t o e s t a b l i s h t h a t i t was p r e j u d i c e d by any 
d e l a y . 

On t h e m e r i t s of t h e c o m p e n s a b i l i t y i s s u e , we a f f i r m and 
adopt those p o r t i o n s of the Referee's order c o n c e r n i n g 
c o m p e n s a b i l i t y of t h e c l a i m . 

The Referee's order dated March 14, 1984 i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded $500 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by t h e SAIF C o r p o r a t i o n . 

Reviewed by Board Members F e r r i s and Lewis. 

The SAIF C o r p o r a t i o n requests review o f Referee Howell's 
o r d e r which s e t a s i d e i t s d e n i a l of f u r t h e r medical t r e a t m e n t f o r 
c l a i m a n t ' s c u r r e n t low back c o n d i t i o n pursuant t o ORS 656.245. 
Claimant contends t h a t t h e Referee e r r e d i n u p h o l d i n g SAIF's 
d e n i a l of a c l a i m f o r an a l l e g e d new i n j u r y on J u l y 13, 1983. 

The Board a f f i r m s t h a t p o r t i o n of t h e Referee's o r d e r which 
upheld SAIF's d e n i a l of t h e a l l e g e d new i n j u r y . 

Claimant was i n i t i a l l y i n j u r e d on t h e j o b on August 27, 1981 
when she f e l t a p u l l i n g s e n s a t i o n w h i l e vacuuming h o s p i t a l rooms. 
Claimant was diagnosed as having a low back s t r a i n and t h e c l a i m 
was accepted. On November 11, 1981 Dr. G u l i c k , c l a i m a n t ' s i n i t i a l 
t r e a t i n g p h y s i c i a n , opined t h a t c l a i m a n t had no permanent 
impairment as a r e s u l t of her compensable i n j u r y . He noted t h a t 
c l a i m a n t has ongoing d e g e n e r a t i v e d i s c disease which i s aggravated 
by her o b e s i t y . A D e t e r m i n a t i o n Order dated December 10, 1981 
g r a n t e d no award f o r permanent d i s a b i l i t y . 

Claimant began r e c e i v i n g c h i r o p r a c t i c t r e a t m e n t s from 
Dr..Hamilton i n December 1981. The c h i r o p r a c t i c t r e a t m e n t s have 
c o n t i n u e d t o d a t e . I n March 1983 Dr. F e c h t e l , D.C. reviewed 
c l a i m a n t ' s medical r e c o r d s f o r SAIF. He opined t h a t t h e r e s i d u a l s 
from c l a i m a n t ' s i n j u r y had abated by May 1982 and t h a t t r e a t m e n t s 
a f t e r t h a t d a t e were u n r e l a t e d t o t h e compensable i n j u r y . On 
May 23, 1983 Dr. G u l i c k wrote t o SAIF: 

"As I noted i n my l e t t e r s t o you of 
11/11/81 and 1/25/82, I d i d not f e e l t h e r e 
was evidence of permanent impairment a t 
t h a t t i m e . Ongoing th e r a p y f o r t h i s 
l a d y , i n my o p i n i o n , r e l a t e s d i r e c t l y t o 
c o n t r o l of her o b e s i t y , as I b e l i e v e t h a t 
i s t h e p r i m a r y a g g r a v a t i n g f a c t o r f o r her 
c o n t i n u e d back symptoms. I do not f e e l her 
back i n j u r y of 8/27/81 i s t h e source of her 
back c o m p l a i n t s which have c o n t i n u e d t o be 
t r e a t e d by c h i r o p r a c t i c t h e r a p y . 

ORDER 

A.M. TAYLOR, C l a i m a n t 
A l l e n & V i c k , C l a i m a n t ' s A t t o r n e y s 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 83-06454 & 83-08820 
S e p t e m b e r 28, 1984 
O r d e r on Rev i e w 
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" I n t e r e s t i n g l y , she has had a t l e a s t two 
episodes of back p a i n i n t h e p a s t , 
a c c o r d i n g t o my r e c o r d — o n c e on 5/25/81 a t 
which t i m e she had a muscle s t r a i n i n her 
back...and p r e v i o u s t o t h a t a low back 
i n j u r y i n 1962....She has t o l d me she had 
c o n t i n u e d t o r e c e i v e c h i r p o r a c t i c t h e r a p y 
s i n c e 1962 on an e p i s o d i c b a s i s f o r ongoing 
back p a i n . 

" I n summary, I f e e l t h a t t h i s l a d y has had 
back p a i n l o n g b e f o r e her i n j u r y of 
8/27/81. While she d i d have an 
e x a c e r b a t i o n of her back symptoms a f t e r 
t h a t i n j u r y , I do not f e e l i t i s t h e 
r e s p o n s i b i l i t y of SAIF t o c o n t i n u e c o v e r i n g 
her ongoing back p a i n which I b e l i e v e i s 
r e l a t e d t o circumstances discussed above." 

Claimant argues t h a t Dr. G u l i c k ' s o p i n i o n i s undercut by t h e 
f a c t t h a t c l a i m a n t l o s t f o r t y pounds d u r i n g t h e course of t h i s 
c l a i m , but c o n t i n u e d t o have low back symptoms. We are 
unconvinced by t h i s argument. Despite t h e l o s s of w e i g h t , 
c l a i m a n t ' s lowest recorded weight i s 180 pounds. At t h a t w e i g h t 
she was s t i l l d e s c r i b e d as " o v e r w e i g h t . " 

On May 27, 1983 Dr. Hamilton r e p o r t e d : 

"As a r e s u l t of t h e a c c i d e n t of August 27, 
1981, t h e r e has been a weakening o f t h e 
s u p p o r t i v e t i s s u e s of the lumbar s p i n e 
which predisposes [ c l a i m a n t ] t o o c c a s i o n a l 
e x a c e r b a t i o n and worsening t h a t would not 
a f f f e c t a normal i n d i v i d u a l . " 

On June 15, 1983, SAIF issued i t s p a r t i a l d e n i a l o f 
c o n t i n u i n g t r e a t m e n t s . The Referee found t h a t t h e course of 
c l a i m a n t ' s c o m p l a i n t s was most c o n s i s t e n t w i t h Dr. Hamilton's 
o p i n i o n . We d i s a g r e e . Dr. G u l i c k was i n i t i a l l y c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n . He r e p o r t e d t h a t c l a i m a n t had back problems 
p r i o r t o her compensable i n j u r y . He a l s o r e p o r t e d w i t h i n a few 
months of the compensable i n j u r y t h a t c l a i m a n t ' s symptoms were no 
l o n g e r r e l a t e d t o t h e i n j u r y . We d e f e r t o Dr. G u l i c k ' s o p i n i o n 
because he had t h e o p p o r t u n i t y t o observe c l a i m a n t b o t h b e f o r e and 
a f t e r her compensable i n j u r y . He was i n t h e best p o s i t i o n t o 
judge whether her c o n d i t i o n had r e t u r n e d t o i t s p r e - i n j u r y s t a t e . 
He found t h a t her c o n d i t i o n had r e t u r n e d t o i t s p r e - i n j u r y s t a t e 
on November 1 1 , 1981, l e s s than t h r e e months a f t e r t h e compensable 
i n j u r y . A c c o r d i n g l y , we r e v e r s e . 

ORDER 

The Referee's order dated January 23, 1984 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . That p o r t i o n o f the Referee's order 
u p h o l d i n g t h e SAIF C o r p o r a t i o n ' s d e n i a l of September 8, 1983 i s 
a f f i r m e d . The balance of t h e Referee's order i s r e v e r s e d . SAIF's 
d e n i a l of June 15, 1983 i s r e i n s t a t e d . 
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CAROLLE J . TUCKER, C l a i m a n t WCB 8 3 - 0 0 8 8 9 , 83-03022 & 83-03550 
R o l l & W e s t m o r e l a n d , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 28, 1984 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Rev i e w 
M a cdonald, e t a l . , D e f e n s e A t t o r n e y s 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 
Reviewed by Board Members Barnes and Lewis. 

The SAIF C o r p o r a t i o n , i n s u r e r f o r American Care Center, 
r e q u e s t s r e v i e w of Referee Shebley's o r d e r which s e t a s i d e i t s 
d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m and upheld a backup d e n i a l 
i s s u e d by EBI Companies, i n s u r e r f o r E b b t i d e E n t e r p r i s e s , o f 
c l a i m a n t ' s a l t e r n a t i v e new i n j u r y c l a i m . 

SAIF b a s i c a l l y argues t h a t i t was r e l i e v e d of f u r t h e r 
r e s p o n s i b i l i t y when EBI accepted c l a i m a n t ' s c l a i m f o r an i n j u r y 
w h i l e w o r k i n g f o r i t s i n s u r e d . Thus, t h e s o l e i s s u e on r e v i e w i s 
the p r o p r i e t y of t h e Referee's f i n d i n g t h a t EBI's r e t r o a c t i v e 
d e n i a l of c l a i m a n t ' s J u l y 1982 i n j u r y c l a i m was not p r o h i b i t e d by 
Bauman v. SAIF, 295 Or 788 (1983). 

I n January 1982 c l a i m a n t began working as a nurses' a i d e a t 
t h e American Care Center, SAIF's i n s u r e d . On February 15, 1982 
she s u s t a i n e d a low back i n j u r y w h i l e l i f t i n g a p a t i e n t . The 
r e s u l t i n g c l a i m was accepted by SAIF and processed t o c l o s u r e by a 
J u l y 1982 D e t e r m i n a t i o n Order which awarded c l a i m a n t 32° f o r 10% 
unscheduled low back d i s a b i l i t y . Claimant had r e t u r n e d t o work 
w i t h American Care Center i n A p r i l 1982; however, her employment 
was t e r m i n a t e d about two weeks l a t e r f o r reasons not r e f l e c t e d i n 
t h i s r e c o r d . -

I n June 1982 c l a i m a n t began working as a maid w i t h E b b t i d e 
E n t e r p r i s e s , EBI's i n s u r e d . A f t e r c l e a n i n g motel rooms f o r 
a p p r o x i m a t e l y one month, c l a i m a n t f i l e d a c l a i m on J u l y 19, 1982 
f o r i n c r e a s e d low back p a i n . No s p e c i f i c i n j u r y was i d e n t i f i e d ; 
however, c l a i m a n t a s s o c i a t e d her i n c r e a s e d p a i n w i t h t h e a c t i v i t y 
o f making beds on or about J u l y 13, 1982. On August 4, 1982 EBI 
c l a s s i f i e d t h e c l a i m as one f o r d i s a b l i n g i n j u r y and d e f e r r e d 
a c t i o n on i t . On August 18, 1982 c l a i m a n t was i n t e r v i e w e d by an 
i n v e s t i g a t o r f o r EBI. This telephone c o n v e r s a t i o n was tape 
r e c o r d e d w i t h c l a i m a n t ' s p e r m i s s i o n , and a t r a n s c r i p t appears i n 
t h i s r e c o r d . 

The i n v e s t i g a t o r asked c l a i m a n t t o i d e n t i f y her p l a c e s of 
employment p r i o r t o w o r k i n g f o r Ebbtide E n t e r p r i s e s . F i r s t she 
mentioned t h e American Care Center, and then she mentioned v a r i o u s 
c a n n e r i e s where she had p r e v i o u s l y worked. Claimant made no 
mention o f her p r e v i o u s employment w i t h New England F i s h Company, 
where she had s u s t a i n e d an i n d u s t r i a l back i n j u r y i n 1977. She 
i d e n t i f i e d her employment a t American Care Center as b e i n g , "Where 
my i n j u r y o r i g i n a l l y happened." She d e s c r i b e d t h e symptoms she 
had a t t h e t i m e o f t h a t i n j u r y i n February 1982 and her subsequent 
h o s p i t a l i z a t i o n and r e c o v e r y . She r e l a t e d t h a t , a l t h o u g h she 
r e t u r n e d t o work, she c o n t i n u e d t o " h u r t a l o t , " and t h a t she 
c o n t i n u e d t o a d m i n i s t e r home t r e a t m e n t such as s o a k i n g i n a hot 
b a t h t u b . She i n d i c a t e d t h a t she was g e t t i n g " p r o g r e s s i v e l y s o r e r " 
as she performed her maid's j o b . She s t a t e d t h a t her p r e s e n t back 
problem was t h e "same, same t h i n g " as her p r i o r back d i f f i c u l t i e s , 
i . e . t h e same k i n d of p a i n and t h e same a f f e c t e d areas. 
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The i n v e s t i g a t o r asked c l a i m a n t whether she had e x p e r i e n c e d 
any back problem p r i o r t o her employment w i t h E b b t i d e E n t e r p r i s e s , 
a t which p o i n t t h e i n t e r v i e w took t h e f o l l o w i n g t u r n : 

" [ C l a i m a n t ] : Yea, I was born w i t h 
c u r v a t u r e of t h e s p i n e and urn I guess from 
what I understand from the d o c t o r s t h a t , 
t h r o u g h h i s t o r y t h a t a c u r v a t u r e o f t h e 
s p i n e l i k e t h a t w i l l cause a l o t of back 
problems, but t h e major t h i n g i s what t h e i r 
concern i s got 2 or 3 d i s k s t h a t are 
d e g e n e r a t i v e [ s i c ] . 

" [ I n v e s t i g a t o r ] : So you've had had [ s i c ] 
some back problems a l l vour l i f e ? 
" [ C l a i m a n t ] : Yea, w e l l — c u r v a t u r e of t h e 
s p i n e , yeah. 

" [ I n v e s t i g a t o r ] : But they r e a l l y d i d n ' t 
s t a r t t i l l you h u r t y o u r s e l f a t Seaside? 

" [ C l a i m a n t ] : Seaside Care Center. 

" [ I n v e s t i g a t o r ] : And i t ' s j u s t been 
something ever s i n c e t h e n . 

" [ C l a i m a n t ] : Yea." 

Claimant a l s o i n f o r m e d t h e i n v e s t i g a t o r t h a t Dr. Honigman had been 
r e s p o n s i b l e f o r her t r e a t m e n t i n c o n n e c t i o n w i t h her back i n j u r y 
a t American Care Center. 

On August 20, 1982 c l a i m a n t was examined by Dr. J a f f i n , an 
o r t h o p e d i c p h y s i c i a n , on r e f e r r a l by Dr. Honigman. Dr. J a f f i n ' s 
c h a r t note s t a t e s : 

" [ C l a i m a n t ] was working as a nurses' a i d e 
l i f t i n g p a t i e n t s and developed severe low 
back p a i n f o u r years ago. * * * She 
sought medical a t t e n t i o n w i t h Dr. C a t r e l l 
[ s i c ] and Dr. Honigman, she had undergone a 
myelogram two years ago i n which they t o l d 
her t h e r e was [ s i c ] severe d e g e n e r a t i v e 
changes but t h e r e was no impingement upon 
her nerve r o o t s . She has been t r e a t e d w i t h 
courses of p h y s i c a l t h e r a p y , bed r e s t , 
t r a c t i o n , a n a l g e s i c s , c o l d packs and hot 
packs w i t h no r e l i e f of her symptomtology 
[ s i c ] . " 

The August 20 c h a r t note a l s o r ecords a " c h i e f c o m p l a i n t " o f "back 
— low — on j o b i h j . — l i f t i n g p a t i e n t — SAIF" and d u r a t i o n of 
symptoms s i n c e "2-15-82," i . e . , s i n c e t h e American Care Center 
i n j u r y . 

Claimant was seen by Dr. Reimer of t h e n e u r o l o g i c a l c l i n i c i n 
P o r t l a n d f o r e l e t r o m y o g r a p h i c and nerve c o n d u c t i o n s t u d i e s on or 
about August 27, 1982. An o u t - p a t i e n t r e c o r d form a p p a r e n t l y 
completed by Dr. Reimer s t a t e s : " o r i g i n a l on j o b i n j : 2-11-82 
Seaside Care Centr * * * t h r u SAIF * * * i n j . a t E b b t i d e Motel p t . 
s t a t e s was r e s u l t of 1st i n j . 7-17-82 * * *." 
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On September 22, 1982 EBI accepted c l a i m a n t ' s c l a i m f o r 
i n j u r y w i t h E b b t i d e E n t e r p r i s e s . 

By l e t t e r dated January 20, 1983, EBI denied c l a i m a n t ' s J u l y 
14, 1982 c l a i m ab i n i t i o f o r t h e s t a t e d reason t h a t "the m e d i c a l 
i n f o r m a t i o n r e c e i v e d i n d i c a t e s t h a t your p r e s e n t c o n d i t i o n , need 
f o r t r e a t m e n t and d i s a b i l i t y are a r e s u l t o f i n j u r i e s s u s t a i n e d 
p r i o r t o your employment w i t h E b b t i d e M o t e l . " 

The Referee concluded t h a t , when EBI accepted c l a i m a n t ' s J u l y 
1982 c l a i m , i t d i d not have a complete or a c c u r a t e h i s t o r y and, 
s p e c i f i c a l l y , had no knowledge of c l a i m a n t ' s 1977 i n d u s t r i a l 
i n j u r y . He found t h a t EBI d i d " a l l t h a t c o u l d be rea s o n a b l y 
expected" by way of i n v e s t i g a t i o n b e f o r e a c c e p t i n g t h e c l a i m . The 
Referee a l s o reasoned: " f o r whatever reasons, i n t e n t i o n a l or 
i n a d v e r t e n t , c l a i m a n t f a i l e d t o d i s c l o s e t h e 1977 i n j u r y or her 
award o f permanent d i s a b i l i t y compensation which f o l l o w e d . " He 
a l s o concluded t h a t c l a i m a n t f a i l e d t o r e l a t e her 1977 i n j u r y t o 
e i t h e r Dr. J a f f i n or Dr. Reimer. He concluded t h a t t hese f a c t s 
were s u f f i c i e n t t o a l l o w EBI t o i s s u e a backup d e n i a l under t h e 
" f r a u d , m i s r e p r e s e n t a t i o n or o t h e r i l l e g a l a c t i v i t y " e x c e p t i o n 
a r t i c u l a t e d i n Bauman v. SAIF, supra, 295 Or a t 794. 

We d i s a g r e e . We b e l i e v e t h a t EBI's r e t r o a c t i v e d e n i a l i s 
p r o h i b i t e d by Bauman because we f i n d t h a t c l a i m a n t ' s f a i l u r e t o 
d i s c l o s e her 1977 i n d u s t r i a l i n j u r y d i d n o t , under t h e f a c t s and 
circu m s t a n c e s o f t h i s case, amount t o n o n d i s c l o s u r e o f a m a t e r i a l 
f a c t . 

A f a i l u r e t o d i s c l o s e a p r e v i o u s i n j u r y can be one t y p e o f 
m i s r e p r e s e n t a t i o n contemplated by Bauman. See Skinner v. SAIF, 66 
Or App 467, 470 ( 1 9 8 4 ) ; Thomas D. Parker, 36 Van Nat t a 1165 
(19 8 4 ) ; Robert D. C r a i g , 36 Van Natta 355 (1984). This case i s 
somewhat s i m i l a r t o Skinner v. SAIF, supra, i n which t h e c l a i m a n t 
s p e c i f i c a l l y denied any p r e v i o u s neck i n j u r y i n response t o 
q u e s t i o n i n g from a t l e a s t two p h y s i c i a n s . I t was u n d i s p u t e d i n 
t h a t case t h a t t h e c l a i m a n t had s u s t a i n e d a neck i n j u r y i n a 
s e r i o u s motor v e h i c l e a c c i d e n t s e v e r a l years p r i o r t o her 
i n d u s t r i a l i n j u r y . The c o u r t concluded t h a t t h e i n s u r e r was 
e n t i t l e d t o r e t r o a c t i v e l y deny t h e c l a i m . 

I t i s e v i d e n t from t h e c o u r t ' s o p i n i o n i n Skinner t h a t i t 
found t h a t t h e c l a i m a n t ' s p r e v i o u s neck i n j u r y was a m a t e r i a l f a c t 
o f which t h e i n s u r e r had no knowledge a t t h e ti m e i t was r e q u i r e d 
t o make i t s d e c i s i o n c o n c e r n i n g acceptance or d e n i a l o f t h e 
c l a i m . I n t h i s case, by c o n t r a s t , c l a i m a n t i n f o r m e d EBI's 
i n v e s t i g a t o r t h a t she had a p r e e x i s t i n g back problem r e l a t e d t o a 
f a i r l y r e c e n t i n d u s t r i a l i n j u r y , which c l a i m a n t s a i d had never 
r e s o l v e d b u t had c o n t i n u e d t o plague her b e f o r e and d u r i n g her 
employment w i t h EBI's i n s u r e d . We b e l i e v e i t i s c o n s i s t e n t w i t h 
Bauman, i f not compelled by Bauman, t o r e q u i r e t h a t t h e i n s u r e r 
e s t a b l i s h t h e c o l o r a b l e m a t e r i a l i t y o f the u n d i s c l o s e d f a c t , and 
how i t s acceptance d e c i s i o n c o u l d reasonably have been a f f e c t e d by 
th e i n s u r e r ' s knowledge of t h a t f a c t . 

Our r e v i e w o f t h e r e c o r d f a i l s t o persuade us t h a t , had 
c l a i m a n t i n f o r m e d EBI t h a t her back problems o r i g i n a t e d w i t h her 
1977 i n d u s t r i a l i n j u r y , r a t h e r than her more r e c e n t February 1982 
i n j u r y , EBI's d e c i s i o n t o accept t h e c l a i m would have been any 
d i f f e r e n t . What c l a i m a n t d i d c o n s i s t e n t l y say t o everyone, 
i n c l u d i n g t h e i n s u r e r ' s i n v e s t i g a t o r and her d o c t o r s , r a t h e r 
g r a p h i c a l l y suggests a t l e a s t t h e p o s s i b i l i t y t h a t c l a i m a n t ' s l a t e 
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1 9 8 2 problems o r i g i n a t e d w i t h her e a r l y 1 9 8 2 SAIF i n j u r y . I f EBI 
d i d n o t f o l l o w t h i s up w i t h a d d i t i o n a l i n v e s t i g a t i o n , what b a s i s 
i s t h e r e f o r t h i n k i n g i t would have done a n y t h i n g d i f f e r e n t l y had 
i t known o f t h e much o l d e r 1 9 7 7 i n j u r y ? 

We do not agree w i t h t h e Referee's apparent f i n d i n g t h a t 
c l a i m a n t i n f o r m e d Dr. J a f f i n o f her February 1 9 8 2 i n j u r y t o t h e 
e x c l u s i o n o f her 1 9 7 7 i n d u s t r i a l i n j u r y . I f t h i s were c o r r e c t , 
Dr. J a f f i n ' s c h a r t note about c l a i m a n t ' s severe low back p a i n "4 
years ago" would make no sense. I n a d d i t i o n , Dr. J a f f i n was aware 
t h a t a myelogram was performed on c l a i m a n t i n 1 9 8 0 . 

I n s h o r t , c l a i m a n t ' s n o n d i s c l o s u r e was i m m a t e r i a l and, 
t h e r e f o r e , EBI's r e t r o a c t i v e d e n i a l i s p r e c l u d e d by Bauman. I t 
n e c e s s a r i l y f o l l o w s t h a t EBI, r a t h e r than t h e SAIF C o r p o r a t i o n , i s 
r e s p o n s i b l e f o r payment o f c l a i m a n t ' s compensation. 

ORDER 

The Referee's order dated February 1 6 , 1 9 8 4 i s a f f i r m e d i n 
p a r t and rev e r s e d i n p a r t . That p o r t i o n which s e t a s i d e t h e SAIF 
C o r p o r a t i o n ' s d e n i a l dated March 3 1 , 1 9 8 3 i s r e v e r s e d , and SAIF's 
d e n i a l i s r e i n s t a t e d and a f f i r m e d . That p o r t i o n which upheld EBI 
Company's d e n i a l dated January 2 0 , 1 9 8 3 i s r e v e r s e d . EBI's d e n i a l 
i s s e t a s i d e and t h i s c l a i m i s remanded t o EBI f o r f u r t h e r 
p r o c e s s i n g and payment o f compensation t o c l a i m a n t . EBI s h a l l 
reimburse SAIF f o r a l l c l a i m c o s t s p a i d i n r e l i a n c e on t h e 
Referee's o r d e r . The remainder o f t h e Referee's order i s a f f i r m e d . 

WILLIAM J . ANDERSON, C l a i m a n t WCB 82-07774 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 11, 1984 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r o f Abatement 
The Board has r e c e i v e d the i n s u r e r ' s motion t o r e c o n s i d e r our 

Order on Review dated June 22, 1984. 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e m o t i o n , t h e 
above noted Board o r d e r i s abated and c l a i m a n t i s request e d t o 
f i l e a response t o the motion w i t h i n t e n days. 

IT IS SO ORDERED. 
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No. 88 June 5, 1984 251 

I N T H E S U P R E M E C O U R T OF T H E 
S T A T E O F O R E G O N 

SHAW, 
Respondent on Review, 

D O Y L E M I L L I N G C O M P A N Y , INC., 
Petitioner on Review. 

(No. 81-239; CA A25795; SC S30279) 

In Banc 

On review from the Court of Appeals.* 

Argued and submitted April 5,1984. 

John A. Hudson, Eugene, argued the cause for petitioner 
on review. With him on the briefs was Hudson & Kearney, 
P.C. 

Michael R. Stebbins, North Bend, argued the cause for 
respondent on review. With him on the brief was Hayner, 
Waring, Stebbins & Coffey. 

L E N T , J . 

Affirmed. 

* Appeal from judgment of the Circuit Court for Coos County, Robert F. Walberg, 
Judge. 65 Or App 814, 671 P2d 1211 (1983). 

t 

Cite as 297 Or 251 (1984) 253 

LENT, J. 
This is a suit for injunctive and other relief under 

ORS 659.121 for an alleged violation of ORS 659.415. At the 
time with which this case is concerned, those statutes pro
vided: 

ORS 659.121(1): 
"Any person claiming to be aggrieved by an unlawful 

employment practice prohibited by ORS * * * 659.415 * * * 
may file a civil suit in circuit court for injunctive relief and the 
court may order such other equitable relief as may be appro
priate, including but not limited to reinstatement or the 
hiring of employes with or without back pay. * * * In any suit 
brought under this subsection, the court may allow the pre
vailing party costs and reasonable attorney fees." 

O R S 659.415: 
"(1) . A worker who has sustained a compensable injury 

shall be' reinstated by the worker's employer to the worker's 
former position of employment or employment which is 
available and suitable upon demand for such reinstatement, 
provided that the worker is not disabled from performing the 
duties of such position. A certificate by a duly licensed 
physician that the physician approves the worker's return to 
the worker's regular employment shall be prima facie evidence 
that the worker is able to perform such duties. 

"(2) Any violation of this section is an unlawful employ
ment practice." 
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The general issue is whether an employer must rein
state a worker to his former position of employment under 
ORS 659.415, where the employer has hired another employee 
to fill the position during the absence of the worker who had 
exercised his rights under the Workers' Compensation Law. 
We hold that it must. The particular issue is whether this 
plaintiff (Shaw) had to prove that his demand for reinstate
ment would not have been denied "but for" unlawful discrimi
natory motive on the part of defendant (Employer). We hold 
that he did not. 

Shaw commenced employment at Employer's veneer 
mill in September, 1978. He worked as leadman1 on the 
254 Shaiv v. Doyle Milling Co. 

greenchain. The mill had periodic temporary layoffs. On 
November 14, 1979, Shaw and the other employees were laid 
off for an indefinite period. On December 10, 1979, Shaw 
applied for workers' compensation benefits for a compensable 
injury. On December 11,1979, the mill reopened, but Shaw did 
not return to work because of his injury. On February 13,1980, 
Shaw was released by his physiciar to return to his regular 
employment. On that same day he nv <le dc s-p*l ?••>" reinstate
ment to his former position. While he was oil work due to the 
compensable injury, Employer had replaced him with another 
worker as leadman on the greenchain. Employer failed to 
reinstate Shaw to any position. 

Shaw again became unable to work on September 26, 
1980. There is no evidence that Shaw has again been released 
by a physician to return to work. By the date of trial, 
Employer had ceased ownership and operation of the mill. For 
those reasons, reinstatement of Shaw by the circuit court to 
his former position was then impossible. 

The circuit court calculated the number of working 
days between February 13,1980, and September 26,1980, and 
subtracted days the mill was shut down. The court multiplied 
the result by Shaw's former daily wage. From the product, the 
sums for unemployment benefits and compensation from 
Shaw's other employment during the period were subtracted. 
The result was the amount the trial court found as lost wages. 
This amount, $4,152.51, was awarded to Shaw, in addition to 
$4,473.26 in attorney fees, costs and disbursements. The 
Court of Appeals affirmed without opinion. 

This court has recognized a general rule that: 
"[I]n the absence of a contract or statute to the contrary, an 
employer may discharge an employee at any time and for any 
cause." 

Yartzoff v. Democrat-Herald Publishing Co., 281 Or 651, 655, 
576 P2d 356 (1978).2 ORS 659.415 requires an employer to 
reinstate an injured worker to the worker's former position 
unless he is disabled from performing it. This court has 
equated a refusal to reinstate with a "discharge." Vaughn v. 

1 There was undisputed evidence that the leadman position involved duties and 
skills other than those of other employees who worked on the greenchain and that not 
all employees who worked on the greenchain were capable of filling the leadman 
position. 

2 We have noted, however, that the general rule is falling into disfavor in many 
states. See, e.g., Delaney v. Taco Time Infl, 297 Or 10,14, P2d (1984). 
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Cite as 297 Or 251 (1984) 255 

Pacific Northwest Bell Telephone, 289 Or 73, 79, 611 P2d 281 
(1980). Thus, ORS 659.415 constitutes a statutory exception 
to the general rule that an employer may discharge a worker at 
any time and for any cause. 

Employer argues that where filling the position with 
another worker is necessary to operation of the enterprise, the 
situation is the same as would be the case where the position 
has been completely abolished by management utilization of 
technological advances. The latter situation is not before us 
and is not here decided. As to the situation that is before us, 
Employer argues that the legislature could not have intended 
reinstatement where a short-time employee is disabled by job 
injury, is off work two years and then returns to claim the 
position from one who has been necessarily employed in that 
position during that period. That argument is addressed to 
legislative wisdom, and it is not for this court to respond. 

The main purpose of ORS 659.415 is to guarantee 
that an employer shall not discriminate against a disabled 
worker for exercising the worker's rights under the Workers' 
Compensation Law. This statute is but one of a set of statutes 
reflecting the legislature's concern to prohibit employment 
discrimination on the basis of handicap. Vaughn v. Pacific 
Northwest Bell Telephone, supra, 289 Or at 88. Where the 
position still exists, although filled by another employee, the 
returning employee is entitled by the statutory text to 
reinstatement. To hold otherwise would permit an employer 
unilaterally to vitiate the mandate of ORS 659.415 and to 
thwart the broader legislative scheme to afford employment 
opportunity and security to the handicapped. 

Employer argues that under our decision in Vaughn 
v. Pacific Northwest Bell Telephone, supra, Shaw cannot 
prevail because he did not prove that he would not have been 
discharged "but for" a discriminatory motive of his employer. 
In Vaughn we stated: 

"If the worker is discharged for just cause, the employer can 
prove this * * * as a matter of defense in a suit pursuant to 
ORS 659.121." 

256 Shaw v. Doyle Milling Co. 

289 Or at 80. We formulated the "just cause" issue: 

"The question then is what effect the employer's evidence of 
just cause for discharge has on the court's remedial authority 
in ORS 659.121(1)." 

289 Or at 90. We did state that in cas<?r of m u-d :"<••< ives for 
the discharge, i.e., where the discharge ib motivated in part by 
poor work record or misconduct and in part by unlawful 
discrimination by the employer, the employee could not pre
vail unless the court 

"finds that the employee would not have been discharged but 
for the unlawful discriminatory motive of the employer." 

289 Or at 92. In the case at bar the invocation of that language 
from Vaughn is of no avail. 
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In Vaughn we reversed a summary judgment for the 
employer and remanded to the trial court to find the reason(s) 
for discharge. The instant case has already been tried as a suit 
in equity. The trial judge found, based on the evidence, that 
reinstatement was denied because Employer would not dis
place the worker who performed the duties of the position 
during Shaw's absence. We assume that by affirming the trial 
court the Court of Appeals made the same finding. ORS 
19.125(3) provides that upon appeal from a decree in a suit in 
equity the Court of Appeals shall try the cause anew upon the 
record. 

There is evidence that persuades us to the same 
result. ORS 19.125(4). During trial, the following testimony 
was adduced as Employer's counsel cross-examined Mr. 
Sidney Lansing, former comptroller of Employer: 

"Q. When * * * Shaw came back on the 13th, between 
the 13th of February and the 17th of March, was — was 
someone else in his position? 

"A. Oscar Sapp. 

"Q. Okay. And had that position been available up until 
the time just before you started these other things and had 
questions arise, would he [Shaw], as far as you know, been 
hired back at that time? 

"A. Yeah, I would have hired him if it had been that way. 
I didn't have any indication not to." 

Cite as 297 Or 251 (1984) 257 

Employer's reason for not reinstating Shaw was that his 
position had been filled with another employee. This reason 
does not constitute "just cause" for refusing to reinstate or for 
discharging Shaw. If Shaw had remained at work instead of 
pursuing a workers' compensation claim, he would not have 
been discharged. If his position had not been filled, he would 
have been reinstated upon his release to return to work. 

In the instant case, Employer did not establish any 
just cause for discharge; therefore, Shaw did not have to show 
that he would have been reinstated "but for" Employer's 
unlawful employment practice. 

The decision of the Court of Appeals is affirmed. 
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504 August 8, 1984 No. 110 

IN T H E S U P R E M E C O U R T O F T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation 
of Harold Curry, Claimant. 

S T A T E A C C I D E N T I N S U R A N C E F U N D 
C O R P O R A T I O N , 

Respondent on Reconsideration/ 
Petitioner on Review, 

v. 
C U R R Y , 

Petitioner on Reconsideration/ 
Respondent on Review. 

(WCB 81-021CA A27159; S C S30183) 

In Banc 

On respondent's motion for reconsideration of Supreme 
Court order of February 22, 1984, denying respondent's peti
tion for attorney fees. Motion for reconsideration allowed 
April 20, 1984.* 

Argued and submitted July 10, 1984. 

J . Michael Alexander, Burt, Swanson, Lathen, Alexander 
and McCann, Salem, for petitioner on reconsideration. 

Donna Parton Garaventa, Assistant Attorney General, 
Dave Frohnmayer, Attorney General, and James E . Moun
tain, Jr., Solicitor General, Salem, for respondent on recon
sideration. 

James S. Coon, Welch, Bruun and Green, Portland, filed a 
brief amicus curiae for Oregon Worker's Compensation Attor
neys. 

Allan M. Muir, Schwabe, Williamson, Wyatt, Moore & 
Roberts, Portland, filed a brief amicus curiae for Association 
of Workers' Compensation Defense Attorneys. With him on 
the brief were Roger A. Luedtke and Ridgway K. Foley, Jr., 
P.C. 

* Judicial review of order of Workers' Compensation Board, 65 Or App 230, 670 
P2d 1074 (1983). Petition for review denied January 24, 1984. 

Cite as 297 Or 504 (1984) 505 

L E N T , J . 

Petition for attorney fees denied. 

Cite as 297 Or 504 (1984) 507 

L E N T , J . 

The issue is whether under ORS 656.382(2) a work
ers' compensation claimant is entitled to an award of attorney 
fees for work done in response to an insurer's petition for 
review which is ultimately denied. The legal services which 
generated this claim for fees arose from our request that 
claimant's attorney prepare a response to SAIF's petition for 
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review of a Court of Appeals decision.1 

The statute in question, ORS 656.382(2), provides: 
"If a request for hearing, request for review, appeal or 

cross-appeal to the Court of Appeals or petition for review to 
the Supreme Court is initiated by an employer or insurer, and 
the referee, board or court finds that the compensation 
awarded to a claimant should not be disallowed or reduced, the 
employer or insurer shall be required to pay to the claimant or 
the attorney of the claimant a reasonable attorney's fee in an 
amount set by the referee, board or the court for legal 
representation by an attorney for the claimant at and prior to 
the hearing, review on appeal or cross-appeal." (Emphasis 
added.) 

The emphasized language is the pertinent part of the amend
ments to ORS 656.382(2) enacted by Or Laws 1983, ch 568, § 
1(2). 

The course of this litigation is that claimant was 
found to be permanently and totally disabled by the Workers' 
Compensation Board in its exercise of its own motion jurisdic
tion. S A I F appealed to the Court of Appeals, which affirmed 
without opinion, and S A I F then petitioned this court for 
review. After receiving the response from claimant, we denied 
the petition. 

We previously discussed the history and purpose of 
ORS 656.382(2) in Bracke v. Baza'r, 294 Or 483, 658 P2d 1158 
(1983). We shall not repeat that discussion here. One purpose 
of the statute is to discourage employers or their insurers from 
wearing down claimants with harassing and frivolous appeals. 

508 SAIF v. Curry 

The statute does this by providing for an award of attorney 
fees to the claimant if an employer or insurer initiates a higher 
level examination of the case and does not win a reduction or 
elimination of the claimant's award. Bracke, 294 Or at 487. 

As we determined in Bracke, because of an apparent 
legislative oversight,2 the statute, as it existed prior to amend
ments by the 1983 legislature, did not permit attorney fees to 
be awarded by this court to claimant's attorney for work done 
at the Supreme Court level. Bracke, 294 Or at 490. For this 
reason, if claimant is to prevail it must be because the 
amendments enacted in 1983 so permit. These amendments, 
inter alia, made a petition for review to the Supreme Court a 
type of employer initiated action which could trigger a possi
ble award of attorney fees. 

The question is to determine if our denial of review 
fits the statutory predicate for awarding attorney fees if this 

1 Claimant's attorney originally filed a one-half page response to the petition, 
addressing a procedural aspect of the case, in which he "reserved the right to file a 
substantive response if review should be accepted." This court, desiring to have the 
attorney's views, at which he hinted, then asked for his further response. Fees for the 
services performed by claimant's attorney with respect to the second response are the 
subject of this case. 

2 In 1977 the legislature repealed ORS 656.301 as part of a general attempt to bring 
ORS chapter 656 into harmony with the statutes which had created the Court of 
Appeals several years earlier. That action, however, removed any reference to the 
Supreme Court from ORS chapter 656 and led to our conclusion in Bracke u. Baza'r, 
294 Or 483,658 P2d 1158 (1983), that we could not award attorney fees for work done 
at the Supreme Court level. 
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"* * * court finds that the compensation awarded to claimant 
should not be disallowed or reduced * * *." O R S 656.382(2). 
(Emphasis added.) S A I F argues that we have not made a 
finding and, therefore, we are powerless to award such fees to 
claimant. 

We explained the want of significance to be attached 
to a denial of a petition for review in 1000 Friends of Oregon v. 
Bd. of Co. Commissioners, 284 Or 41,584 P2d 1371 (1978). We 
said that "a denial of review carries no implication that the 
decision or the opinion of the Court of Appeals was correct." 
1000 Friends at 44. After explaining some of the numerous 
reasons which might cause us to deny review even if we 
disagreed with a Court of Appeals decision, we said: 

"* * * denial of review * * * may not be taken as expressing 
even a slight sign that this court approves the decision or the 
opinion of the Court of Appeals." 

284 Or at 45. 
Cite as 297 Or 504 (1984) 509 

We iterated the limited significance to be attached to 
a denial of review in a later case, U-Cart Concrete v. Farmers 
Ins., 290 Or 151, 619 P2d 882 (1980), in which we were dealing 
with the question of whether the respondent to a petition for 
review which is denied could be awarded costs and disburse
ments under a different statute as a "prevailing party." We 
said: 

"In denying a petition for review, we neither affirm nor 
reverse a judgment. We do not even implicitly decide that the 
respondent's position is correct or that the Court of Appeals 
properly decided the case. [Citations omitted.] 

"When a petition for review is denied the respondent has 
not prevailed 'on an appeal' in this court. Rather, the court 
has chosen not to entertain an 'appeal.' " (Footnote omitted) 

290 Or at 154. 

Although the statute before us in this case requires 
neither a "prevailing party" nor a "judgment or decree" as was 
required in U-Cart, we find the reasoning of 1000 Friends and 
U-Cart persuasive. By denying an employer's petition for 
review in a workers' compensation case, we do not "find" that 
compensation should not be disallowed or reduced. 

As a matter of a literal reading of ORS 656.382(2), we 
conclude that we have no basis to award attorney fees in this 
case. 

Our inquiry, however, does not end there. As we have 
said many times, it is the duty of this court in construing a 
statute to ascertain the intent of the legislature in enacting it 
and to refuse to adopt a literal interpretation when to do so 
would produce an "absurd or unreasonable result." See Pacific 
P. & L. v. Tax Com., 249 Or 103,110, 437 P2d 473 (1968), and 
cases cited therein. Applying the text of this statute produces 
neither an absurd nor unreasonable result, and a study of 
legislative intent makes that clear. Our inquiry into legislative 
intent is limited to the 1983 amendments to ORS 656.382(2) 
because, as we determined in Bracke, there was no provision 
for attorney fees to be awarded for work at the Supreme Court 
level under the statute as it existed prior to the 1983 amend
ments. 1 -3QC 



The amendments to ORS 656.382(2) were enacted by 
Or Laws 1983, ch 568, § 1(2), which emerged from the Senate 

510 SAIF v. Curry 

Labor Committee in its final form; therefore, the debate and 
testimony before that committee are instructive as to the 
intent of the legislature in amending the statute. 

The minutes of the Senate Labor Committee reveal 
that the members were specifically concerned with the results 
of three court decisions which had discussed attorney fees in 
relation to workers' compensation cases. One of those cases 
was Bracke v. Baza'r, supra. The others do not concern us 
here.3 In addition, the committee considered, but rejected, a 
proposal that would have allowed an award of attorney fees to 
a claimant's attorney who works on an appeal initiated by an 
employer or insurer, but which is dismissed on the employer/ 
insurer's motion prior to a decision. The committee members' 
rejection of this proposal is consistent with a generally limited 
goal in amending O R S 656.382(2). 

From our review of the committee proceedings, we 
are convinced that the committee intended to modify the 
statute only to the degree necessary to allow claimants in 
specified situations to obtain attorney fees. The members 
were particularly concerned with amending the statute to 
eliminate the problem which led to our holding in Bracke that 
a claimant who prevailed in the Supreme Court after allow
ance of an employer's petition for review could not win 
attorney fees. They rejected the only proposal which would 
have granted attorney fees if an employer initiated an appeal 
or petition for review, but the case did not proceed to a final 
judgment in the higher court. We conclude, therefore, that the 
intent of the legislature in passing the 1983 amendments to 
ORS 656.382(2) was to allow attorney fees in Supreme Court 
cases only when this court actually allows an employer's 
petition for review and decides that theretofore awarded 
compensation should not be disallowed or reduced. 

We recognize that this result is harsh for claimant's 
attorney in this case. In the usual situation where an employer 
Cite as 297 Or 504 (1984) 511 

or insurer petitions for review, the claimant/respondent is not 
required to provide substantial additional legal services until 
and unless we decide to accept review. If the claimant success
fully defends his award before this court, he is entitled to 
attorney fees. Here, the normal pattern was not followed 
because we requested that claimant provide a response. In this 
instance his work will go uncompensated; however, our ability 
to award attorney fees in workers' compensation cases is 
limited to the authority granted by statute. In this case we 

5 The other cases were Paresi u. SAIF, 62 Or App 139, 660 P2d 682 (1983), and 
Teel v. Weyerhaeuser Co., 58 Or App 564, 649 P2d 610 (1982). The holding of the 
Court of Appeals in Teel, denying attorney fees to claimant when an employer initiates 
a cross-appeal, was reversed by this court on March 22 (294 Or 588, 660 P2d 155 
(1983)), several weeks before the Senate Labor Committee held its first work session 
on SB 589. Nevertheless, the committee amended the statute to specifically allow 
compensation for attorney fees incurred in response to an employer's unsuccessful 
cross-appeal. 
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have no authority and must refuse to make an award. The 
remedy, as always, lies with the legislature.4 

The petition for attorney fees is denied. 

4 Having disposed of this case on the basis set forth in the text of this opinion, we 
do not reach SAIF's further argument that the statute allows award of a reasonable fee 
only for "legal representation * * * at and prior to the hearing, review on appeal or 
cross-appeal" and that services in the Supreme Court are not included therein. The 
argument is that the reference to "hearing" applies to a hearing before a referee and 
that the reference to "review on appeal and cross-appeal" refers to proceedings at the 
Court of Appeals level. I f the legislature should desire to provide for an award of 
attorney fees in the situation presented by the case at bar, it should direct its attention 
to the full text of ORS 656.382(2). 

628 August 28, 1984 No. 122 

IN T H E S U P R E M E C O U R T OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Wilma Forney, Claimant. 

F O R N E Y , 
Petitioner on review, 

v. 
W E S T E R N S T A T E S P L Y W O O D , 

Respondent on review. 

(WCB 80-07538; CA A25760; SC S30476) 

In Banc 
On review from the Court of Appeals.* 

Argued and submitted June 6, 1984. 

Evohl F . Malagon, of Malagon & Associates, Eugene, 
argued the cause and filed the petition for petitioner on 
review. On the brief was David C. Force, Eugene. 

J . P. Graff, of Schwabe, Williamson, Wyatt, Moore & 
Roberts, Portland, argued the cause for respondent on review 
and filed the brief. 

J O N E S , J . 

The Court of Appeals is affirmed. 

* Judicial review from order of Workers' Compensation Board. 66 Or App 155,672 
P2d 1376 (1983). 

630 • Forney v. Western States Plywood 

J O N E S , J . 

The issue in this case is whether claimant is entitled 
to attorney fees when she prevails in her contention that her 
employer erroneously unilaterally deducted overpayment of 
earlier compensation from her subsequent workers' compen
sation award. 

Claimant injured her back in 1974. A determination 
order awarded her 20 percent for unscheduled permanent 
partial disability. Employer paid this award. That order was 
later set aside and a new order was entered in 1978 which 
again granted an award for 20 percent permanent partial 
disability. Employer paid that award. Thus, employer twice 
paid the same award, creating an overpayment. 
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In 1979, claimant filed an aggravation claim which 
employer denied. Claimant requested a hearing on the denial. 
In 1980, the referee ordered employer to accept the claim and 
pay benefits. Employer did not request review of the referee's 
order. While processing payment in accordance with the 1980 
order, employer discovered the earlier double payment and 
reduced each payment due under the 1980 aggravation claim 
until the entire overpayment was recovered. 

Claimant requested a hearing pursuant to ORS 
656.283(1). At the hearing claimant challenged employer's 
right to recover the overpayment. The referee found that there 
had been an overpayment and employer was entitled to 
recover it. The Workers' Compensation Board affirmed the 
referee. The Court of Appeals reversed on the ground that the 
Workers' Compensation Department exceeded its authority 
in adopting a regulation which permitted recovery of overpay
ments without prior authorization from the Department, a 
referee or the Board. Employer was ordered to repay the 
recovered overpayment. 

Claimant then petitioned for attorney fees pursuant 
to ORS 656.386(1). Employer filed objections to claimant's 
petition and the Court of Appeals denied claimant's petition. 
Claimant petitioned this court for review of the Court of 
Appeals denial of her petition for attorney fees. 

Claimant contends that attorney fees should have 
been awarded pursuant to ORS 656.382(1) and (2) and ORS 
656.386(1). ORS 656.382 provides: 

Cite as 297 Or 628 (1984) 631 

"(1) If an insurer or self-insured employer refuses to pay 
compensation due under an order of a referee, board or court, 
or otherwise unre.isonal y resists the payment of compensa
tion, the c i i i | . ' i u j c . ur in. .rer shall pay to the claimant or the 
attorney of the claimant a reasonable attorney's fee as pro
vided in subsection (2) of this section. To the extent an 
employer has caused the insurer to be charged such fees, such 
employer may be charged with those fees. 

"(2) If a request for hearing, request for review or court 
appeal is initiated by an employer or insurer, and the referee, 
board or court finds that the compensation awarded to a 
claimant should not be disallowed or reduced, the employer or 
insurer shall be required to pay to the claimant or the attorney 
of the claimant a reasonable attorney's fee in an amount set by 
the referee, board or the court for legal representation by an 
attorney for the claimant at the hearing, review or appeal." 

Claimant argues that she was entitled to benefits and 
employer withheld the benefits which were due and payable 
under the 1980 aggravation claim and, therefore, she is 
entitled to attorney fees under ORS 656.382(1). 

Employer makes two arguments regarding O R S 
656.382. First, in recovering the overpayment which claimant 
conceded she had received, employer acted in accordance with 
regulations of the Workers' Compensation Department and 
therefore employer's conduct was reasonable. Second, it was 
claimant, not employer or insurer, who requested the hearing, 
board review and court appeal and ORS 656.382(2) provides 
for attorney fees only where employer or insurer initiates the 
request. 
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Claimant also contends that attorney fees should be 
awarded pursuant to ORS 656.386(1), which provides: 

"In all cases involving accidental injuries where a claimant 
prevails in an appeal to the Court of Appeals from a board 
order denying the claim for compensation, the court shall 
allow a reasonable attorney fee to the claimant's attorney. In 
such rejected cases where the claimant prevails finally in a 
hearing before the referee or in a review by the board itself, 
then the referee or board shall allow a reasonable attorney fee; 
however, in the event a dispute arises as to the amount 
allowed by the referee or board, that amount may be settled as 
provided for in ORS 656.388(2). Attorney fees provided for in 
this section shall be paid by the insurer or self-insured 
employer." 

632 Forney v. Western States Plywood 

Claimant contends that this is a claim involving her right to 
compensation previously awarded and, therefore, she is 
entitled to attorney fees under ORS 656.386(1). 

We note that the appeal in this case was not from a 
board order denying a claim for compensation, but from an 
order sustaining employer's recovery of the overpayment 
under the Department's regulation. Claimant's only claim was 
for the amount of compensation due on her aggravation claim. 
Where responsibility is not an issue and the only question is 
the amount of compensation due, ordinarily attorney fees are 
not authorized under ORS 656.386(1) and can only be recover
able from the award under ORS 656.382(2). 

It is fundamental that the legislature provides rights 
and remedies for workers and employers. This court cannot 
exceed the legislative limitations even though an inequity to 
the employe or to the employer might result. Unless a specific 
statute authorizes an award of attorney fees to a claimant, this 
court cannot award them. Brown v. EBI Companies, 289 Or 
905, 618 P2d 959 (1980). In examining the first statute 
claimant relies upon for an award of attorney fees, we note 
that ORS 656.382(1) provides for attorney fees if a self-
insured employer refuses to pay compensation due under an 
order of a referee, board or court. In this case, the employer 
never refused to pay compensation due under an award of the 
referee or the board. In fact, both the referee and the board 
ruled that the employer was specifically authorized to recover 
the overpayment under an existing administrative rule.1 This 

1 OAR 436-54-320 provides: 
"Insurers and self-insured employers may recover overpayment of benefits 

paid to a worker on an accepted claim from benefits which are or may become 
payable on that claim. Payment of benefits paid prior to denial pursuant to ORS 
656.262(5) or paid during appeal pursuant to ORS 656.313 shall not be recoverable 
under this section. 

"(1) Overpayments may be recovered by: 

"(a) reduction of continuing temporary disability benefits in an amount not 
to exceed 25 percent of the benefit without prior authorization from the worker or 
beneficiary; 

"(b) withholding reimbursement of related services to the worker; or 

"(c) adjustment in compensation benefits determined due pursuant to ORS 
656.268, to include permanent partial disability, permanent total disability and 
fatal disability benefits. Recovery of overpayment from a permanent partial 
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Cite as 297 Or 628 (1984) 633 

rule was declared invalid by the Court of Appeals in this case, 
but that decision did not require the employer to pay any 
additional compensation declared due by the Court of 
Appeals. 1';... r. f. c, t i . . . first portion of ORS 65C.-'i82(l) is 
inapplicable to this worker's claim for attorney fees. 

The second portion of ORS 656.382(1) provides that 
the self-insured employer shall be liable for attorney fees if it 
otherwise unreasonably resists the payment of compensation. 
It would be absurd to rule that an employer has unreasonably 
resisted payment of compensation when the employer in good 
faith relied on an administrative rule and legal orders from the 
referee and, subsequently, the Workers' Compensation Board 
that the overpayment recovery was proper. Since there has 
been no unreasonable refusal to pay any compensation as 
ordered by the Court of Appeals, this second portion of ORS 
656.382(1) is also inapplicable to the worker's claim for 
attorney fees. 

Claimant's final contention for attorney fees is that 
attorney fees are recoverable in this case under O R S 
656.386(1). This statute is also infructuous as far as claimant 
is concerned. It provides that in all cases where claimant 
prevails in an appeal to the Court of Appeals from a board 
order denying the claim for compensation, the court shall 
award a reasonable attorney fee. In this case the claimant did 
not prevail from any board order denying a claim for compen
sation. The board had awarded compensation and had 
approved the withholding of overpayment. The Court of 
Appeals simply struck down that ruling in declaring the 
board's administrative rule invalid. 

634 Forney v. Western States Plywood 

Since claimant is restricted to a statutory remedy and 
none is available, the Court of Appeals' denial of the worker's 
petition for attorney fees was legally correct. If this has 
resulted in an inequity to the worker in this case and is likely 
to affect many similar claims, that inequity must be corrected 
by the legislature and not by this court. 

We affirm. 

disability award may result in partial or total offset against the award. Recovery 
from a permanent total disability or fatal award shall be made as in (a) above. 

"(2) Recovery of overpayment by the insurer or self-insured employer shall 
be explained in written form to the worker, or to the dependent(s) of the worker if 
a fatality, and include: 

"(a) an explanation for the reason of overpayment; 

"(b) the amount of the overpayment; and 

"(c) the method of recovery of the overpayment. 

"(3) Overpayments may not be recovered by withholding payments to the 
providers of services or from reimbursable temporary disability paid during an 
approved vocational rehabilitation program." 
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No. 379 June 27, 1984 735 

I N T H E C O U R T O F A P P E A L S O F T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
Paul Stiennon, Claimant. 

S T I E N N O N , 
Petitioner, 

v. 
S T A T E A C C I D E N T I N S U R A N C E F U N D 

C O R P O R A T I O N , 
Respondent. 

(82-02978; C A A29158) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted February 10,1984. 

Mike Stebbins, North Bend, argued the cause for peti
tioner. With him on the brief was Hayner, Waring, Stebbins & 
Coffey, North Bend. 

Darrell E . Bewley, Appellate Counsel, State Accident 
Insurance Fund Corporation, Salem, argued the cause for 
respondent. On the brief was Donna Parton Garaventa, Asso
ciate Appellate Counsel, State Accident Insurance Fund Cor
poration, Salem. 

Before Buttler, Presiding Judge, and Warren and Ross-
man, Judges. 

B U T T L E R , P. J . 

Affirmed. 

Cite as 68 Or App 735 (1984) 737 

B U T T L E R , P . J . 

In this aggravation claim, claimant appeals an order 
of the Workers' Compensation Board which reversed the 
referee and held that claimant is not entitled to temporary 
total disability (TTD), because he had retired prior to the date 
on which the claimed time loss occurred. We affirm. 

Claimant sustained a compensable injury to his right 
knee on August 30, 1979. He turned 65 on December 7,1979, 
and applied for his retirement in February, 1980. Since that 
time he has been receiving Social Security and his work-
related pension. A determination order eventually awarded 
claimant time loss from December 5, 1979, through August 8, 
1980, and 20 percent scheduled disability for injury to his right 
leg. Claimant requested a hearing on that determination 
order, and on April 6,1981, the parties entered into a stipula
tion under which claimant received an additional 10 percent 
scheduled disability. 

Claimant continued to have difficulty with his right 
knee and eventually surgery was scheduled for April 1, 1982. 
Before the surgery was performed, S A I F advised claimant 
that, although it would pay for the surgery because it was 
related to the compensable condition, it would not pay any 
T T D "as there is no loss of wages involved." After a hearing, 
the referee held that claimant was entitled to T T D from April 
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1,1982, through August 9, 1982, and awarded a penalty of 25 
percent for SAIF's unreasonable refusal to pay. The Board 
reversed, holding that claimant was not entitled to any time 
loss "because of prior retirement." Claimant appeals, con
tending that, even if he has retired, he is entitled to T T D and, 
in the alternative, that he is not, in fact, retired. 

Temporary total disability payments are authorized 
by ORS 656.210(1), which states in pertinent part: 

"When the total disability is only temporary, the worker 
shall receive during the period of that total disability compen
sation * * *." 

Claimant relies on Stone v. SAIF, 57 Or App 808, 646 P2d 668 
(1982), rev den 294 Or 442 (1983), which holds that an 
employer's liability for interim compensation is not affected 
by the fact that the employe has retired. That case is not 
controlling, however, because we have recognized that there is 
738 Stiennon v. SAIF 

a distinction between an employer's liability for T T D and its 
liability for interim compensation. Bono v. SAIF, 66 Or App 
138,141-42, 673 P2d 558 (1983), rev allovcd 296 Or 829 (1984). 
The purposes of the two types of comp;1 isati r. -xr: different. 
Interim compensation was devised 

"primarily to induce insurers to deny a claim promptly or 
be required to pay interim compensation, regardless of the 
validity of the claim. It is not really payment for compensable 
loss; its function is to protect a claimant against unreasonable 
delay in processing the claim. * * *" Bono v. SAIF, supra, 66 
Or at 143. 

Consistent with that holding as to the purpose of interim 
compensation are the cases in which it has been held that 
liability for interim compensation is not affected by the fact 
that the claimant has retired, Stone v. SAIF, supra, is actually 
working for pay during the period of interim compensation, 
Bono v. SAIF, supra, or even by the fact that the claim is later 
held to be noncompensable in toto. Jones v. Emanuel Hospital, 
280 Or 147,151-52, 570 P2d 70 (1977). 

The same reasoning does not apply to a claimant's 
entitlement to T T D , the purpose of which is to compensate a 
claimant "for loss of income until claimant's condition 
becomes stationary in order to enable claimant to support self 
and family during that period." Taylor v. SAIF, 40 Or App 437, 
440, 595 P2d 415, rev den 287 Or 477 (1979); see also Hedhind 
v. SAIF, 55 Or App 313,317,637 P2d 1329 (1981). Provision is 
expressly made in the statute for no T T D for the first three 
calendar days of time loss, unless the disability continues for a 
period of 14 days or the worker is in the hospital. O R S 
656.210(3). In addition, the amount of the T T D payment is 
reduced if the claimant's inability to work is only partial. O R S 
656.212. The entire statutory scheme illustrates that T T D 
was established for the purpose of compensating a claimant 
for wages lost because of inability to work as a result of a 
compensable injury. If the claimant has retired voluntarily 
following the injury, he can suffer no loss of wages, because, by 
definition, he has no expectation of receiving wages. The 
Board did not err in holding that claimant is not entitled to 
T T D for the period covering his surgery and his recovery 
therefrom if he had already retired. 
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Claimant's second argument is that, although he had 
been receiving social security and a work-related pension for 

Cite as 68 Or App 735 (1984) 739 

two years, he, in fact, had not retired. He contends that he had 
a part-time job as a carpenter for which he was paid $8.50 an 
hour. The only evidence on this point is claimant's testimony 
that he was paid for a total of six hours of work. We conclude 
that the record as a whole establishes that claimant has 
retired. The fact that he may accept an occasional odd job does 
not detract from that conclusion. He is, therefore, not entitled 
to any T T D other than that already awarded by the determin
ation order.1 

Affirmed. 

1 SAIF has hot challenged claimant's entitlement to T T D up to the date on which 
he was determined to be medically stationary, even though that date was after he had 
retired. We note that it would be virtually impossible to determine whether claimant 
had retired because his physical condition was unstable and he was unable to work, or 
whether he decided to retire without regard to his physicial condition. 

No. 381 June 27, 1984 . 743 

I N T H E C O U R T O F A P P E A L S O F T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation 
of Charles W. Roller, Claimant. 

R O L L E R , 
Petitioner, 

v. 
W E Y E R H A E U S E R C O M P A N Y , 

Respondent. 

(83-00383; C A A26151) 

Judicial Review from Workers' Compensation Board. 
On respondent's petition for reconsideration filed May 7, 

1984. Former opinion filed April 11,1984, 67 Or App 583, 679 
P2d 341. 

Mildred J . Carmack, Portland, for petition. 

Before Buttler, Presiding Judge, and Warren and Ross-
man, Judges. 

B U T T L E R , P. J . 

Reconsideration allowed; former opinion amplified; as so 
amplified, adhered to. 

Cite as 68 Or App 743 (1984) 745 

B U T T L E R , P . J . 

We allow employer's petition for reconsideration in 
order to amplify the basis for our original opinion, Roller v. 
Weyerhaeuser Co., 67 Or App 583, 679 P2d 341 (1984), and, 
with that amplification, we adhere to that opinion. 

-1394-



Employer's "partial denial" here was, in effect, an 
attempt to effect an employer closure, which is authorized by 
O R S 656.268(3). As we pointed out in our opinion, however, 
employer treated its "partial denial" as just that, not as a 
closure, and it did not comply with the notice provisions 
required by the statute for employer-insurer closures. The 
procedures are different. For example, with respect to a denied 
claim, a claimant must generally file a request for hearing 
within 60 days, ORS 656.319(l)(a), whereas he has one year 
after notice of claim closure within which to request a deter
mination order from the Evaluation Division. O R S 
656.268(3). 

Our original opinion held that employer may not 
shortcut the statutory procedure for closing the claim by use of 
the "partial denial" it used in this case. We adhere to that 
opinion. 

Reconsideration allowed; former opinion amplified; 
as so amplified, adhered to. 

822 June 27, 1984 No. 394 

I N T H E C O U R T OF A P P E , LS OF T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
Anna M. Scheidemantel, Claimant. 

S C H E I D E M A N T E L , 
Petitioner, 

v. 
S T A T E A C C I D E N T I N S U R A N C E F U N D 

C O R P O R A T I O N , 
Respondent. 

(81-00719; CA A28809) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted February 13,1984. 

David C. Force, Eugene, argued the cause and filed the 
brief for peitioner. 

Donna Parton Garaventa, Associate Appellate Counsel, 
State Accident Insurance Fund Corporation, Salem, argued 
the cause and filed the brief for respondent. 

Before Gillette, Presiding Judge, and Van Hoomissen and 
Young, Judges. 

V A N H O O M I S S E N , J . 

Affirmed in part; reversed in part; and remanded. 
824 Scheidementel v. SAIF 

V A N H O O M I S S E N , J . 
Claimant appeals from an order of the Workers' 

Compensation Board. She contends that the Board erred in 
affirming SAIF's termination of her temporary total disability 
payments and in denying her aggravation claim. On de novo 
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review, we affirm the denial of the aggravation claim. We 
reverse and remand to the Board to determine when tempo
rary total disability payments should have ceased and whether 
a penalty and attorney fee should be awarded. O R S 
656.298(6). 

Claimant sustained a compensable back injury in 
1979. She was treated for a dorsolumbar strain and was 
determined to be medically stationary in 1980. Later, she 
made an aggravation claim that resulted in a stipulated award 
of 7.5 percent unscheduled permanent partial disability. In 
April, 1981, her attending physician, Dr. Cox, admitted her to 
a hospital for evaluation. She was diagnosed as having chronic 
back pain, cause undetermined. After being billed for that 
treatment, S A l F denied responsibility. It alleged that, if in 
fact her condition had worsened, it was due to a mud-wrestling 
incident in which she had participated. 

The referee found that claimant was not entitled to 
temporary total disability compensation and affirmed SAIF's 
denial of her aggravation claim. The Board affirmed the 
referee's denial of the aggravation claim but found S A I F liable 
for disability payments from the time of her April, 1981, 
hospitalization until she was released to return to work by Dr. 
Golden in July, 1981. 

Claimant argues that the Board improperly relied on 
Dr. Golden's report because he was SAIF's medical examiner 
and not her attending physician. See ORS 656.268.1 O R S 
656.005(13) provides, in relevant part: 
Cite as 68 Or App 822 (1984) 825 

"* * * 'Attending physician' means a doctor or physician 
who is primarily responsible for the treatment of a worker's 
compensable injury. 'Consulting physician' means a doctor or 
physician who examines a worker or the worker's medical 
record to advise the attending physician regarding treatment 
of a worker's compensable injury." 

Clearly, Dr. Cox had been claimant's attending physician.2 

We conclude that Dr. Golden was merely a consulting 
physician. He did not treat claimant. He advised Dr. Cox as to 
the etiology of her back problems. He conducted a second 

1 ORS 656.268 provides, in relevant part 

"(1) One purpose of this chapter is to restore the injured worker as soon as 
possible and as near as possible to a condition of self support and maintenance as 
an able-bodied worker. Claims shall not be closed nor temporary disability 
compensation terminated i f the worker's condition has not become medically 
stationary***." 

"(2) * * * I f the attending physician has not approved the worker's return to 
the worker's regular employment, the insurer or self-insured employer must 
continue to make temporary total disability payments until termination of such 
payments is authorized following examination of the medical reports submitted to 
the Evaluation Division under this section." 
1 In Kempu. Workers' Comp. Dept., 65 Or App 659, 667, 672 P2d 1343 (1983), 

modified on other grounds, 67 Or App 270,677 P2d 725, rev den 297 OT 227 (1984), we 
stated: 

"ORS 656.245(3) implies that a claimant can have only one attending 
phyician at a time. OAR 436-69-401(1) and (2) are consistent with that implica
tion. The only additional requirement, that a new attending physician notify the 
insurer not later than five days after the date of first treatment, is merely one 
method of enforcing the implied directive of ORS 656.245(3) and is consistent 
with the legislative policy. OAR 436-69-401(1) and (2) are within the authority of 
the Department and are valid." (Footnote omitted.) 
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examination at the request of Dr. Cox and SAIF . He then 
reported that claimant should be able to return to "some kind 
of work."3 Because Dr. Golden was a consulting physician, 
S A I F had no right to rely on his conclusion that claimant 
could return to work in stopping temporary total disability 
payments. 

Claimant's aggravation claim was not denied by 
S A I F until December, 1981. Temporary total disability pay
ments ceased, however, in July, 1981. Therefore we reverse 
and remand to the Board to determine when her temporary 
total disability payments should have ceased and whether a 
penalty and attorney fee should be awarded. 

The other issue is claimant's aggravation claim. The 
referee found that there was insufficient medical evidence 
from which to conclude that her condition had worsened since 
826 Scheidementel v. SAIF 

her last award or arrangement of compensation, O R S 
656.273(1), or that the original 1979 injury was a material 
contributing cause of her April, 1981, aggravation. The Board 
agreed. It found: 

"Virtually every physician who has treated or examined 
claimant has been unable to find any objective evidence to 
substantiate her physical complaints; virtually every physi
cian has felt that she was exaggerating her problem. This view 
is shared by the physicians who examined and treated claim
ant during her December 1980 and April 1981 hospitaliza
tions. Additionally, with regard to claimant's April 1981 
hospitalization, we find that claimant has not established that 
the 1979 industrial injury was a material contributing cause of 
the condition for which she was then treated. There is no 
statement from any physician indicating that the 1979 injury, 
as opposed to claimant's mud-wrestling activity prior to her 
April 1981 hospitalization, was a material cause of her exacer
bated condition." 

Throughout the course of claimant's treatment, there 
has been a paucity of medical evidence establishing the 
physical cause of her disability. Dr. Cox could not determine 
the cause. He referred claimant to Dr. Golden, who refused to 
diagnose her condition beyond stating that she was suffering 
from a strained back. Dr. Whitney diagnosed a back strain. He 
reported, however, that a physical examination showed a 
completely normal back. A myelogram showed no evidence of 
disc disease. Claimant has the burden to show through medi
cal evidence a worsening of her underlying condition, not 
merely an aggravation of her symptoms. Sheffield v. SAIF, 50 
Or App 427, 429, 623 P2d 1082 (1981). We conclude that she 
has failed to sustain her burden of proof.4 We affirm the denial 
of the aggravation claim. 

Affirmed in part; reversed in part; and remanded. 

3 Dr. Golden reported: 

"My previous evaluation left the impression that this lady probably had a 
significant amount of functional overlay. I am unable to find any significant 
pathology and although she may have chronic lumbosacral spine strain, I am 
certain that she should be able to return to some kind of work without fear of 
aggravating an undiagnosed condition." 

4 Claimant contends that the Board shifted the burden to her to prove that the 
mud-wrestling incident was not the major contributing cause of her problem. We do 
not read the Board's order as shifting the burden of proof. 
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No. 442 July 11, 1984 159 

I N T H E C O U R T O F A P P E A L S O F T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation 
of Richard L . Folkenberg, Claimant. 

F O L K E N B E R G , 
Petitioner, 

v. 
S T A T E A C C I D E N T I N S U R A N C E F U N D 

C O R P O R A T I O N , 
Respondent. 

(82-07457; CA A29909) 

Judicial Review of the Workers' Compensation Board. 

Argued and submitted March 12,1984. 

Steven P. Pickens, Medford, argued the cause and filed the 
brief for petitioner. 

Donna Parton Garaventa, Assistant Attorney General, 
Salem, argued the cause for respondent. With her on the brief 
were Dave Frohnmayer, Attorney General, and James E . 
Mountain, Jr., Solicitor General. 

Before Richardson, Presiding Judge, and Warden and 
Newman, Judges. 

W A R D E N , J . 

Reversed and remanded with instructions to reinstate 
referee's order. 
Cite , as 69 Or App 159 (1984) 161 

W A R D E N , J . 

Claimant appeals from an order of the Worker's 
Compensation Board reversing the referee's determination 
that claimant's knee injury is compensable. We reverse. 

The facts surrounding claimant's injury are essen
tially undisputed. He was employed as a mechanic. On June 
18, 1982, he suffered a knee injury while walking across the 
shop floor after answering his employer's telephone. He testi
fied that he felt a sudden "snap or a terrific pain" in his left 
knee and then could not put any weight on it. He stumbled but 
did not fall to the floor. Claimant was hospitalized that day 
and, on June 23, underwent corrective surgery. He was deter
mined to have a longitudinally torn left medial meniscus with 
the medial portion retracted into the intercondylar notch; an 
arthoscopy with partial resection of the medial meniscus was 
performed. S A I F , the employer's insurer, denied claimant's 
worker's compensation claim on the basis that there was 
insufficient evidence to show that the injury was a result of his 
work activities. 

The evidence at the hearing included reports of two 
physicians. Claimant's treating physician, Dr. Weinman, 
reported: 
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"A meniscus may be torn just by an abnormal step or a 
twist on a knee. The patient reported that this happened to 
him while he was walking, while he was on the job. In looking 
at the meniscus with an arthroscope, it is impossible to tell if 
there was a pre-existing small tear that was merely enlarged 
by his activity on the job. If his job includes a lot of squatting 
down or twisting on his knee, it could contribute to his torn 
meniscus." 

SAIF's medical administrator, Dr. Norton, reported: 

"[Claimant's medical records were reviewed for an opin
ion regarding the probable cause of his torn meniscus. The 
review discloses that the claimant developed acute knee pain 
while walking. There evidently was no prior history of symp
toms or injury of any consequence, 

"For an acute tear of the medial meniscus to occur in this 
fashion would be unusual, although not impossible. For a 
previously torn meniscus to extend enough to displace into 
the intercondylar notch while walking would be far more 

162 Folkenberg v. SAIF 

likely. A degenerative Assuring or tearing could occur without 
a prior incident of accidental injury. 

"There appears to be little question that the sudden 
displacement of the meniscus with locking of the knee 
occurred at the time of the work incident based on the 
reported information. The meniscus was still locked into the 
intercondylar notch at the time of the arthroscopic examina
tion, (an untenable situation) so it is evident that the need for 
the urgent surgery was occasioned by the incident occurring at 
work. Under those circumstances it appears that whether or 
not the condition represented a pre-existing partial tear, or an 
acute new injury, the result was the same ie. [sic] the claim
ant's first reported episode of knee locking persisted and 
required urgent surgery. It was probably happenstance that it 
occurred at work. 

"You asked whether job activities such as kneeling, twist
ing etc. could cause a meniscus tear. This type of activity 
could result in an acute meniscus tear, although ordinarily it 
would be a memorable experience. A degenerative tear could 
develop gradually, (asymptomatically) and kneeling and 
twisting activities could contribute over an extended period of 
time if carried out in a particularly frequent, repetitious, and 
abusive fashion. The commonest cause of meniscus tears, 
however, are probably single episodes of trauma. Squatting 
and rising could produce an acute meniscus tear, but the first 
pain would be experienced during the commission of the act, 
not at some remote time. In this claimant's case, if the activity 
of squatting or working on the knees had caused the meniscus 
to 'tear' or a previously torn meniscus to 'displace and lock,' 
the pain and limitation would be experienced immediately 
upon rising and extending the knee, not after walking a 
distance. The displacement and locking occurred at the time 
the acute pain was experienced (while walking)." 

The referee found the injury compensable. He ana
lyzed the issue in terms of whether the injury was sufficiently 
work connected to justify a holding that it arose out of 
claimant's employment. He found that the injury occurred 
while claimant was walking across the shop floor after answer
ing the employer's telephone. Relying on Hubble v. SAIF, 56 
Or App 154, 641 P2d 593, rev den 293 Or 103 (1982), in which 
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we held that a torn medial meniscus sustained by a worker 
while walking down a straight corridor was compensable, the 
referee concluded that "when walking is a part of a worker's 

Cite as 69 Or App 159 (1984) 163 

job, as it was here, the risk of injury from the walking is a risk 
of the job." 

The Board reversed. It concluded that the case should 
be analyzed "in terms of whether claimant's fall was caused by 
idiopathic factors or was truly work related," according to the 
standard approved in Phil A. Livesley Co. v. Russ, 296 Or 25, 
672 P2d 337 (1983). Under that standard, an idiopathic fall is 
not compensable, nor is a fall compensable if it is equally 
possible that its cause was idiopathic or work related; a truly 
unexplained fall that occurs on the employer's premises while 
the employe is performing required duties is compensable if 
the employe can eliminate idiopathic causes. 296 Or at 30. The 
Board concluded that "[t]he evidence in this case indicates 
* * * an equal possibility that the cause of claimant's fall was a 
pre-existing (i.e., idiopathic) problem or that it was connected 
to claimant's employment" and that, therefore, claimant had 
failed to prove that his fall was connected to a risk of his 
employment. It reversed the order of the referee and ordered 
SAIF's denial reinstated. 

We conclude that the Board erred in applying an 
"unexplained fall" analysis to this case. That analysis is 
applicable only when the claimant falls for unknown reasons 
and injury results from the fall. In such cases, the question is 
whether there is a sufficient connection between the factors 
precipitating the unexplained fall and the claimant's employ
ment. Because evidence of that causal nexus cannot be 
directly established, the claimant is required affirmatively to 
exclude idiopathic factors as the cause of the fall in order to 
permit an inference that the fall was traceable to some risk of 
the employment. Phil A. Livesley Co. v. Russ, supra, 296 Or at 
32. 

In applying that analysis, the Board relied primarily 
on our decision in Mackey v. SAIF, 60 Or App 536, 654 P2d 
1144 (1983). However, we find that case to be inapposite. 
There the claimant, a bus driver, injured her low back when 
her knee buckled and she fell. There was no question but that 
the fall caused the low-back injury; the issue was whether the 
cause of her fall was work connected. Because the evidence 
showed no more than that the cause of the fall, her buckling 
knee, was as likely idiopathic as it was work connected, and 
because there was no evidence that her knee buckled as a risk 
164 Folkenberg v. SAIF 

of her employment, we held that she had failed to satisfy her 
burden of proving work connection. 60 Or App at 538-39. 

The issue in this case, as in Mackey, is whether the 
evidence shows that the cause of the collapse of the claimant's 
leg was work connected. Here, however, the cause of the 
collapse is known; it was the displacement of claimant's 
medial meniscus while he was walking across the shop floor 
after answering his employer's telephone. That is not con
tested. The evidence from both doctors establishes that walk-
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ing can cause an acute medial meniscus tear and 
displacement. Claimant here is not burdened with establish
ing the connection to his employment of an unexplained fall 
that resulted in injury. Rather, the identified event causing 
the injury was the sudden, unexpected displacement of the 
medial meniscus, which SAIF agrees should be evaluated 
under the law governing accidental injury.1 Because the medi
cal evidence showed that walking was the immediate cause of 
claimant's acute medial meniscus displacement, the fact that 
he could not by medical evidence eliminate the possibility that 
he could have had a pre-existing Assuring or susceptibility to 
tearing does not defeat his claim. See Harris v. Albertson's 
Inc., 65 Or App 254, 257, 670 P2d 1059 (1983). Under these 
circumstances, claimant is not required to disprove all idi
opathic causes to permit an inference of work connection; his 
only burden of proof is to show by a preponderance of the 
evidence that his injury "arose out of and in the course of 
employment." See ORS 656.005(8)(a). 

In determining whether an injury is one arising out of 
and in the course of employment, we apply a unitary work-
correction approach: "[I]s the relationship between the injury 
and the employment sufficient that the injury should be 
compensable?" Rogers v. SAIF, 289 Or 633, 642, 616 P2d 485 
(1980). Under that approach, "course of employment" and 
"arising out of employment" are components of a single work 
connection analysis. The accident here occurred during work
ing hours, on the work premises and while claimant was 
performing a task required by the employer for its benefit— 
walking back to his work site after answering the employer's 
telephone. SAIF acknowledges that the "course of employ
ment" component is satisfied. 

The focus of our inquiry is on "arising out of employ
ment." To satisfy that part of the test, the employe must show 
a causal link between the occurrence of the injury and a risk 
connected with the employment. Phil A. Livesley Co. v. Russ, 
supra, 296 Or at 29. At the time of the injury claimant was 
walking across the shop floor. The issue, therefore, is nar
rowed to whether that walking provides the necessary causal 
link. We conclude that it does. 

We note, as did the referee, that this case is factually 
similar to Hubble v. SAIF, supra, where the claimant suffered 
a torn medial meniscus while walking down a corridor. S A I F 
argues that Hubble is distinquishable on the basis that there 
the claimant's job required a significant amount of walking 
and that occasional walking cannot be considered a risk of 
employment. We disagree. Our holding in Hubble did not turn 
on the fact that the claimant's job required considerable 
walking, and we do not find the quantum of requisite walking 
to be the determining factor here. Where a specific work 
activity, whether isolated or repetitive, is a part of a claimant's 
job, the risk of injury from that activity is a risk of that job. 
Here, the evidence showed that walking was a part of claim
ant's job. The risk of injury from that walking was a risk of the 
job. Claimant has met his burden of proving that his claim is 
compensable. 

Reversed and remanded with instructions to rein
state the referee's order. 

1 Claimant argues alternatively that his claim is compensable as an occupational 
disease. Because we determine that he suffered an accidental injury, we do not discuss 
that contention. 
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I N T H E C O U R T O F A P P E A L S O F T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
Guadalupe Rivera, Claimant. 

R I V E R A , 
Petitioner, 

v. 
R & S N U R S E R Y et al, 

Respondents. 
(82-02812; CA A29073) 

Judicial Review from Workers' Compensation Board. 

On respondents' petition for reconsideration filed June 14, 
1984, and amended petition for reconsideration filed July 16, 
1984. Former opinion filed May 9, 1984, 68 Or App 307, 680 
P2d 1029 (1984). 

Allan M. Muir, Dennis S. Reese, and Schwabe, William
son, Wyatt, Moore & Roberts, Portland, for petition. 

Before Gillette, Presiding Judge, Joseph, Chief Judge,* and 
Young, Judge. 

Y O U N G , J . 

Petitions for reconsideration allowed; former opinion 
adhered to. 

* Joseph, C . J . , vice Van Hoomissen, J . 

Cite rv. '-'() Or App ^Sl (1984) 283 

Y O U N G , J . 

In this workers' compensation case, respondents 
have filed a petition and an amended petition for reconsidera
tion of our former opinion. Rivera v. R&S Nursery, 68 Or App 
307, 680 P2d 1029 (1984). They invite us to reverse ourselves 
because of our reliance on an exhibit not in evidence. We allow 
the petitions and adhere to our former opinion. 

Respondents are correct that we relied on an exhibit, 
a signed declaration of forgery, which was marked as an 
exhibit, but not admitted as evidence. The referee considered 
the exhibit. His opinion and order states: 

"The carrier's position throughout has been that it will 
issue claimant another check upon his completion of a nota
rized declaration of forgery form. Claimant completed part of 
the form, but has not had it notarized." (Emphasis supplied.) 

The Board's order on review addresses the exhibit. 
"The insurer requested claimant fill out the [exhibit] in his 

handwriting and have it notarized. Upon receipt of the 
completed form, the insurer indicated it would immediately 
issue another check payable to claimant * * *. The document 
was returned to the insurer, filled out and signed by claimant 
but not notarized." (Emphasis supplied.) 

On appeal, one of claimant's assignments of error is 
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that it was both unreasonable and illegal to require claimant 
to have his signature notarized. Claimant states in his brief: 

"Claimant provided the carrier with a declaration of 
forgery (Ex. 24-6, and 0&0 p. 2), but he was unable to have it 
notarized in Mexico where he resides." 

Reference to the exhibit also appears at several places in 
respondents' brief. The only difficulty is: The declaration of 
forgery was not admitted in evidence at the hearing before the 
referee. 

We review the "entire record" de novo. O R S 
656.298(6). We consider the declaration of forgery, although 
hearsay, to be relevant and admissible. See ORS 656.283(6). It 
is admitted.1 

284 Rivera v. R & S Nursery 

Petition and amended petition for reconsideration 
allowed; former opinion adhered to. 

1 Petitioner in its amended petition states that, although the declaration of forgery 
was rejected by the referee as being hearsay, that "[ljater in the hearing, a copy of the 
same document was attached to a deposition exhibit and allowed into evidence 
without objection." That fact, however, does not change the basis of our decision. 
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IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation 
of Jimmy F . Adams, Claimant. 

ADAMS, 
Petitioner, 

v. 
G I L B E R T T O W S E R V I C E et al, 

Respondents. 

(81-04335; CA A29201) 

Judicial review of the Workers' Compensation Board. 

Argued and submited April 11, 1984. 
Robert K . Udziela, Portland, argued the cause for peti

tioner. With him on the brief were David A. Hytowitz and 
Pozzi, Wilson, Atchison, O'Leary & Conboy, Portland. 

Alan M. Muir, Portland, argued the cause for respondents. 
With him on the brief were William H. Replogle and Schwabe, 
Williamson, Wyatt, Moore & Roberts, Portland. 

Before Richardson, Presiding Judge, and Warden and 
Newman, Judges. 

N E W M A N , J . 

Reversed and remanded with instructions to accept claim. 
320 Adams v. Gilbert Tow Service 

N E W M A N , J . 

Claimant appeals an order of the Workers' Compen
sation Board that upheld the referee's determination that 
claimant's mycardial infarction is not a compensable injury. 
We reverse. -1403-



Claimant, age 49, was a tow truck driver for employer 
for approximately three years. He worked six days a week 
from 8 a.m. to 6 p.m. and every other Sunday. He was also 
required regularly to respond to night calls. About midday on 
March 25,1981, he received a call to tow a wrecked truck from 
the 1-5 freeway in Portland. Under his employer's contract 
with the police, he had to reach the vehicle within 30 minutes 
of the call. He was very apprehensive about freeway tows 
because of the heavy, high speed traffic. On several occasions 
he was nearly hit, and once a fellow employee was nearly killed 
on a freeway tow. Claimant's fear often disturbed his sleep. 

While claimant was driving northward on 1-5 to the 
scene of the wreck, another vehicle struck his tow truck and 
broke its turn signal and running lights. He began to suffer 
chest pains and to sweat. His arms felt very tired. Although 
the pain became worse, claimant went to the scene of the 
wreck. The police officer at the scene told him to hook the 
vehicle up and remove it. He was excited and nervous, in part 
because the officer was not blocking traffic. Claimant let the 
sling down, crawled under the vehicle's side and hooked up the 
towing lights. Claimant's chest was hurting and his feet 
"wouldn't work right." 

After leaving the freeway, claimant felt nauseous and 
stopped his truck on a city street. He got out of the truck and 
lay down at the side of the road. He then attempted to drive 
the truck but could not, because his "feet wouldn't work." He 
radioed his company, got out of the truck and lay down again. 
A friend saw him and took him to a medical clinic, where a 
doctor diagnosed a myocardial infarction. Claimant was hos
pitalized for ten days. He did not return to work. 

Claimant suffered from artheriosclerosis and hyper
tension. He did not regularly take medication prescribed for 
control of his blood pressure. Two family members had 
suffered from hypertension. Claimant had smoked cigarettes 
since age 19, averaging a pack a day. He was smoking half a 
Cite as 69 Or App 318 (1984) 321 

pack a day at the time of the infarction. Nine days before, he 
was treated at a hospital for nausea, headache and light
headedness. The insurer denied his claim, stating that the 
attack "is not a result of nor arose out of your job and 
occupation." 

Claimant must establish legal and medical causation 
by a preponderance of the evidence. Bush v. SAIF, 68 Or App 
230, 680 P2d 1010 (1984); Harris v. Farmers' Co-op Creamery, 
53 Or App 618, 632 P2d 1299, rev den 291 Or 893 (1981). 
Claimant does not argue that the stress of his work caused his 
underlying heart disease but that it caused the myocardial 
infarction. Legal causation here is clear. Claimant suffered 
physical and emotional stress in carrying out his job. See 
Batdorf v. SAIF, 54 Or App 496,635 P2d 396 (1981). The issue 
is medical causation: whether the stress of claimant's work 
was, within the range of reasonable medical probability, a 
material contributing cause of his myocardial infarction. 

At the hearing two cardiologists testified. Although 
neither believed that claimant's cardiovascular disease was 
caused by his work, they disagreed whether the stress of his 
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work was a material contributing cause of claimant's myocar
dial infarction. Dr. Wysham, who had examined claimant, 
stated that acute physical or emotional stress can cause a 
myocardial infarction in either of two ways. In his opinion, 
temporary stress can increase blood pressure and pulse rate, 
leading to insufficient oxygen and to an infarction. Alter
natively, in his opinion, stress can increase blood pressure and 
rupture plaque, which can clog an artery, causing an attack. 
Dr. Wysham relied in part on a 1977 Special Report of The 
Committee on Stress, Strain and Heart Disease of the Ameri
can Heart Association, which concluded: 

"A single isolated episode of stress (physical or emotional) 
in individuals rendered susceptible because of underlying 
heart disease, if of sufficient intensity and duration, appears 
capable of eliciting adverse responses which might trigger or 
hasten certain cardiac lesions and dysfunctions. These may 
include angina pectoris, a cardia dysrhythmia, acute con
gestive failure or possibly myocardial infarction." 

Dr. Wysham considered the stress involved in claimant's work 
on the day of the attack and concluded that it was "a major 
contributing factor" in the attack. 
322 Adams v. Gilbert Tow Service 

In Dr. Trelstad's opinion, the myocardial infarction 
was "basically a random event." In the light of claimant's 
medical history, his smoking, his family history and his failure 
to take medication, Dr. Trelstad found it coincidental that the 
myocardial infarction happened while claimant was at work. 
He acknowledged that the issue of whether stress can contrib
ute to a myocardial infarction is controversial. He believed, 
however, that the Special Report's language was a "real 
hedge." He considered the infarction as not work-related, 
because the stress on claimant that day was "of very short 
duration" and it "did not seem as though the pressure on 
[claimant] at that time was a lot different than he had 
previously experienced and had no problems with." 

The referee found: 

"The medical evidence, in my view, is in equipoise. While 
Dr. Wysham has more experience than Dr. Trelstad and has 
the additional advantage of having actually examined and 
spoken to claimant, Dr. Trelstad's opinion appears to be in 
harmony with the Special Report * * * relied upon by both of 
these gentlemen in their testimony. Accordingly, I reluctantly 
conclude that claimant has failed to meet his burden of 
proof." 

We disagree. We find Dr. Wysham's testimony more convinc
ing. Dr. Trelstad acknowledged that he had found stress a 
material contributing cause of myocardial infarctions in other 
cases. He thought that here stress was not a contributing 
cause because of claimant's medical history and habits and 
because he did not think claimant experienced unusual stress. 
The evidence shows, however, that claimant, at the time of the 
infarction, was under severe stress and, while under that 
stress, was required to perform a dangerous job quickly. There 
was ample evidence that the stress claimant experienced was 
not of "very short duration" or common. 
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We also disagree with the Board that an "equally 
plausible theory" was that claimant's myocardial infarction 
was caused by the "natural progression of his pre-existing 
cardiovascular disease." Given the evidence of events preced
ing and at the time of claimant's attack, and Dr. Wysham's 
Cite as 69 Or App 318 (1984) 323 

testimony, we find it improbable that the myocardial infarc
tion was a random occurrence. The stress of claimant's job 
was a material contributing cause of the infarction. 

Reversed and remanded to the Board with instruc
tions to accept the claim. 

No. 485 August 8, 1984 405 

IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation 
of Bert G. Harr, Claimant. 

A S C C O N T R A C T O R S , 
Petitioner, 

v. 
B E R T G. H A R R , 

Respondent. 
(82-03306; CA A30063) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted June 29,1984. 

LaVonne Reimer, Portland, argued the cause for peti
tioner. On the brief were Michael G. Bostwick and Lindsay, 
Hart, Neil & Weigler, Portland. 

James S. Coon, Portland, argued the cause for respondent. 
With him on the brief was Welch, Bruun and Green, Portland. 

Before Buttler, Presiding Judge, and Warren and Ross-
man, Judges. 

B U T T L E R , P. J . 

Affirmed. 
Cite as 69 Or App 405 (1984) 407 

B U T T L E R , P . J . 

A S C Contractors, the employer in this workers' com
pensation case, seeks reversal of an order on review of the 
Workers' Compensation Board, which found claimant's claim 
for carpal tunnel syndrome to be compensable. We affirm. 1 

The employer denied responsiblity, because it 
asserted that claimant had experienced symptoms of carpal 
tunnel syndrome before he began to work for employer. 
Claimant admits to having suffered intermittent numbness in 

1 The employer also appeals the award of attorney fees. We find no error in the 
award. 
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the first three fingers of each of his hands. He states that he 
experienced those symptoms for four years before he started 
working for employer and that they were worse when he was 
driving, at night and during the spring and fall seasons. 
However, he had been asymptomatic for several months 
before his employment, and there is no record of his having 
received medical treatment at any time for the condition, or 
that there had been any diagnosis of the condition. 

The medical evidence indicates that, although claim
ant's employment was the major contributing cause of the 
"relapse" of what the doctors assumed was a preexisting 
carpal tunnel syndrome and caused that condition to become 
symptomatic, it did not materially worsen the underlying 
condition. The facts here are indistinguishable from those 
which we found to support compensability in Wheeler v. Boise 
Cascade, 66 Or App 620, 675 P2d 499, rev allowed 296 Or 829 
(1984). Although claimant's employment did not worsen his 
underlying preexisting condition, it did cause that condition, 
which had not required previous medical care, to become 
symptomatic and to require medical treatment. Therefore, the 
claim is compensable. Hutcheson v. Weyerhaeuser, 288 Or 51, 
602 P2d 268 (1979); Wheeler v. Boise Cascade, supra. 

Affirmed. 
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Affirmed. 
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Cite as 69 Or App 503 (1984) 505 

R I C H A R D S O N , P . J . 

The main issue in this workers' compensation case is 
whether the carrier is responsible for payment of claimant's 
bills for chiropractic treatment. The Workers' Compensation 
Board concluded that the condition for which claimant 
received the treatment did not result from his compensable 
injury and so the carrier is not responsible. We affirm. 

Claimant, a draftsman, compensably injured his back 
in March, 1978, when he lifted some desk drawers. In August, 
1980, he received an award of 20 percent permanent partial 
disability. Shortly before that, claimant had begun treatment 
with a chiropractor, Dr. Nickila, who submitted his bills to 
SAIF . S A I F paid until March, 1981, when it requested infor
mation from Dr. Nickila about the relationship between the 
treatment and claimant's on-the-job injury. Dr. Nickila did 
not respond, and S A I F held the bills without paying them and 
without notifying claimant. In March, 1982, Dr. Nickila 
finally responded to S A I F but he focused on his own legal 
conclusion regarding the binding effect of the 1980 award. 
Finally, at the hearing on May 5, 1982, S A I F denied responsi
bility for the chiropractic treatment.1 Pursuant to O R S 
656.262, claimant requested a penalty and attorney fees for 
SAIF's unreasonable delay in denying. 

The first issue is the relationship between Dr. Nick-
ila's treatment and the 1978 injury. Under ORS 656.245(1), 

"|f)or every compensable injury, the insurer or the self-
insured employer shall cause to be provided medical services 
for conditions resulting from the injury for such period as the 
nature of the injury or the process of the recovery requires, 
including such medical services as may be required after a 
determination of permanent disability. * * * The duty to 
provide such medical services continues for the life of the 
worker." 

S A I F contends that claimant's chiropractic treatments are for 
a degenerative disease unrelated to the 1978 injury. As with 
compensability in general, claimant has the burden of proving 
that the condition for which he receives medical services was 
caused by his compensable injury and that the treatment is 
506 • Poole v. SAIF 

reasonable and necessary. SAIF v. Forrest, 68 Or App 312, 680 
P2d 1031 (1984); see also McGarry v. SAIF, 24 Or App 883, 547 
P2d 654 (1976). We conclude that claimant has not met his 
burden. 

After the original injury, claimant first saw Dr. Drips, 
his family physician, whose impression was "acute lum
bosacral strain, superimposed on pattern of prior low back 
strain." Later that year claimant was hospitalized, and Dr. 
Drips' diagnosis was "chronic relapsing lumbar strain." Dr. 
Tiley, an orthopedic surgeon, began treating claimant. He 
noted early degenerative disc disease with "chronic positional 
strain," explaining that claimant's drafting work caused 

1 Claimant does not contend that S A I F is foreclosed from denying responsibility 
to pay the medical bills because of the payments of the earlier bills. 
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chronic tension in the spinal support musculature. In 
mid-1979 an examiner at the Callahan Center also diagnosed 
chronic lumbar back strain. 

Those examiners who noted the degenerative disease 
did not imply that it was in any way caused by claimant's 
employment. While claimant was at the Callahan Center Dr. 
Loeb, a psychologist, concluded that there was a psychological 
element in claimant's condition. In making the award of 
permanent partial disability in 1980, the referee found that 
claimant had a "conversion reaction" precipitated by his 
injury by which he was incapacitated to some extent by his 
focus on a strain which normally would have resolved over 
time. The referee also noted that "the degenerative changes 
are a result of age." 

Claimant relies on the reports and testimony of Dr. 
Nickila. In a letter to claimant's attorney, Dr. Nickila stated 
conclusorily that his treatments were "necessary to treat the 
partial permanent residuals from the 1978 work injury." At 
the hearing he agreed that claimant has a degenerative back 
condition, but said that the compensable injury affected his 
ligaments, creating a propensity of "resubluxation" of his 
joints, which in turn creates nerve pressure. Although he 
stated that claimant had some disc problems, he felt that the 
injury was the cause of his sciatica. 

Controverting Dr. Nickila's conclusions are the 
reports of Dr. Fechtel and Dr. Tiley. In December, 1980, Dr. 
Fechtel examined claimant for SAIF. He noted: 
Cite as 69 Or App 503 (1984) 507 

"* * * Subjective complaints far outweigh objective 
orthopaedic findings. * * * Again, pain complaints without 
significant muscle spasm, or neuro-tenderness in the expected 
regions further suggests that there is not a mechanical prob
lem promoting the patient's pain problem. * * * 

"The present complaints do not correlate with the mecha
nism of injury. Mechanism of injury is suggestive of acute 
lumbar sprain which should have resolved within two to three, 
or possibly four months. * * *" 

In March, 1981, after x-rays, Dr. Fechtel said in 
response to SAIF's inquiry: 

"This examiner reviewed this patient in orthopaedic con
sultation on Oct. 16,1980. At that time it was my opinion that 
Mr. Poole did not present any biomechanical problem in the 
lumber spine and probably had significant psychogenic 
expansion of symptoms. X-rays taken at the time by Salem 
Radiology Consultants suggested some spondylosis deformens 
in the lumber spine. This would suggest a chronic progressive 
disorder in the lumbar spine. This patient very well may seek 
further manipulative treatments, these will probably alleviate 
some low back discomfort. However, the need for treatment 
would be consistent with the progressive underlying disorder 
and not a strain type injury in the lumber spine some years 
prior. 

"In summary need for current treatment is not related to 
the compensable injury of 28 March 1978." 

In April, 1982, Dr. Tiley reported: 
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"X-rays of the lumbosacral spine show some degenerative 
changes in a moderate amount and this seems to be perhaps a 
little bit more than was seen on a previous film. Again we 
counselled him with regard to back care. I certainly don't feel 
that any major treatment is necessary. He has disc degenera
tion of the low back but his symptoms are out of proportion to 
the amount of dysfunction that he manifests. * * *" 

He wrote to SAIF: 

"* * * Mr. Poole continues to receive chiropractic care for 
his degenerative disc disease which gives him temporary 
palliative symptomatic relief but is in no way curative. As can 
be seen in our clinic note, x-rays have shown progression of 
his degenerative disc disease and this is to be expected and 
natural and unrelated to any specific injury. * * *" 

508 Poole v. SAIF 

We are persuaded by the opinions of Dr. Fechtel and 
Dr. Tiley that claimant's chiropractic services are not necessi
tated by any physical condition resulting from the 1978 injury. 
Although there is evidence that at least some of claimant's 
symptoms are a result of the "conversion reaction" noted by 
the referee in 1980, claimant has not demonstrated that that 
condition necessitates this treatment. We agree with the 
Board that S A I F is not responsible for Dr. Nickila's bills. 

Claimant argues that the Board's opinion is inconsis
tent with the 1980 order awarding 20 percent permanent 
partial disability, amounting to a "backdoor method of 
relitigating initial compensation." We do not find an inconsis
tency between the referee's 1980 order and the Board's conclu
sion that claimant's current treatment is not necessitated by 
his 1978 strain injury. 

Claimant also requests penalties and attorney fees 
under ORS 656.262(10) for SAIF's delay in denying the claim. 
Assuming arguendo that the chiropractor's request for pay
ment of medical benefits does constitute a "claim," ORS 
656.005(7), 656.005(9), and that S A I F was thus required to 
give written notice of acceptance or denial within 60 days, 
ORS 656.262(6), under ORS 656.262(10) penalties can only be 
assessed on "amounts then due." Unlike the case of disability 
benefits, there is no duty to pay interim compensation for 
medical services pending acceptance or denial, O R S 
656.262(6), and we have concluded that claimant was not 
entitled to payment of those bills. There were no "amounts 
then due," and no penalty can be assessed under O R S 
656.262(10). See EBI Companies v. Thomas, 66 Or App 105, 
111, 672 P2d 1241 (1983); see also Kosanke v. SAIF, 41 Or App 
17, 596 P2d 1013 (1979). 

Claimant also requests attorney fees pursuant to 
ORS 656.382 on the ground that S A I F "unreasonably resisted 
the payment of compensation." Even if S A I F was unreason
able in its delayed denial, under the circumstances it was not 
unreasonable in refusing to pay Dr. Nickila's bills. 

Affirmed. 
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W A R D E N , J . 

Affirmed. 

Cite as 69 Or App 527 (1984) 529 

W A R D E N , J . 

Claimant appeals from a decision of the Workers' 
Compensation Board that affirmed the referee's award of five 
percent unscheduled permanent partial disability and found 
that she had become medically stationary by October 16,1981. 
Claimant also appeals the Board's determination that she did 
not file a valid aggravation claim after her claim was closed. 
We affirm. 

Claimant was injured January 27, 1981, when she 
slipped and fell while working as a beautician. She went home 
that day but returned to work the next day and worked for a 
week and a half before seeing her family physician, Dr. 
Stevens, who approved her seeing a chiropractor. The chi
ropractor, Dr. Erdman, diagnosed her condition as a lumbar 
sprain with radiculitis and paravertebral muscle spasm and 
cervical strain with accompanying headache. Claimant was 
then referred by Dr. Stevens to an orthopedic surgeon, Dr. 
Vigeland, who diagnosed her condition similarly and treated 
her until March, 1981. In March, Dr. Vigeland indicated that 
she probably would have no permanent impairment and 
suggested that she return in two to three weeks for considera
tion of closure. He then released her to return to work. On 
March 23, 1981, she resumed part-time work. 

In July she was evaluated for the employer by Dr. 
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Pasquesi, whose opinion was that she had reached a stationary 
stage but that she had an impairment equivalent to five 
percent of a whole person and should avoid repetitive bending, 
stooping and lifting. Dr. Stevens then referred claimant to Dr. 
Miller, a neurosurgeon, who reported in July, 1981, that he 
could find no neurological abnormalities. After seeing claim
ant for several months, Dr. Miller reported on October 19 that 
she was medically stationary, that she suffered from cervical 
and lumbosacral strain and that physiotherapy was no longer 
needed. The Evaluation Division of the Workers' Compensa
tion Department declared claimant medically stationary as of 
October 16, 1981, and closed her claim by Determination 
Order on November 12, 1981, with no award for permanent 
partial disability. 

Claimant had indicated to Dr. Miller her unhap-
piness with his conclusions, and in December, 1981, she began 
seeing Dr. Berovic, a chiropractor, on the advice of a friend at 

530 , Maarefi v. SAIF 

work. Shortly thereafter, on January 7, 1982, claimant initi
ated the procedure for review of the Determination Order by 
requesting a hearing. In an Opinion and Order dated 
December 29, 1982, the referee approved the closure of her 
claim but found that she had suffered some residual impair
ment and awarded her five percent unscheduled permanent 
partial disability. The Board affirmed. 

Claimant's first assignment of error is that the evi
dence demonstrates a significantly greater impairment than is 
reflected in the five percent unscheduled permanent partial 
disability award. De novo review of the record convinces us 
that that assignment is not well taken. 

Claimant's second and third assignments of error are 
that her claim was improperly closed by the November 12, 
1981, Determination Order and that the Workers' Compensa
tion Board should have ruled that Dr. Berovic's letters and 
reports between January 18,1982, and August 2,1982, raised a 
valid claim of aggravation, justifying the reopening of her 
claim. She relies on Dr. Berovic's letters and reports to 
support both assignments of error. We conclude that those 
letters and reports fail to establish either that claimant was 
not medically stationary at the time her claim was closed or a 
valid aggravation claim. 

The term "medically stationary" is defined in ORS 
656.005(17): 

"Medically stationary means that no further material 
improvement would reasonably be expected from medical 
treatment, or the passage of time." 

Although Dr. Berovic's letter of August 2,1982, states that "I 
do not feel Ms. Maarefi was medically stationary in December, 
1981," we conclude that the Evaluation Division had suffici
ent evidence to close the claim effective October 16,1981, and 
that the Division's determination that she had become medi
cally stationary was borne out by the later development of 
claimant's condition. The sense in which Dr. Berovic used the 
term "medically stationary" differs from the sense used by the 
statute. Dr. Berovic's meaning is suggested by the statement 
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in his letter of May 19, 1982, that "the patient in my opinion 
would be unable to continue working ;>s a hnirdresspr without 
treatment" and by the statement in hi- iette o i 'Aj / ; >1 29, 1982, 

Cite as 69 Or App 527 (1984) 531 

that "[a]s a result of her occupational activity, the patient has 
experienced remissions and exacerbations of symptoms since 
beginning treatment with me." By "medically stationary," Dr. 
Berovic apparently means either a lack of variation in one's 
medical condition or a lack of need for any continuing medical 
treatment. 

Neither meaning is consistent with the statute. The 
statutory definition is that "no further material improvement 
would reasonably be expected from medical treatment or the 
passage of time." ORS 656.005(17). One whose medical condi
tion fluctuates may still be medically stationary in this sense. 
Moreover, ORS 656.245 requires the inference that one who 
has been declared permanently disabled in any degree can be 
medically stationary within the meaning of ORS 656.005(17) 
and still require continuing treatment: 

"Medical services for conditions resulting from the injury 
for such period as the nature of the injury or the process of the 
recovery requires, including such medical services as may be 
required after a determination of permanent disability. * * * 
The duty to provide such services continues for the life of the 
worker." 

Claimant is entitled under ORS 656.245 to full compensation 
for the cost of the treatments she needs to keep working. Wait 
u. Montgomery Ward, Inc., 10 Or App 333, 338, 499 P2d 1340, 
rev den (1972). 

Dr. Berovic's letters and reports do indicate that 
claimant's condition fluctuated after her claim was closed. His 
letters also indicate, and we accept, that claimant requires 
continuing chiropractic treatments and that her condition 
improved to some extent after her claim was closed.1 However, 
that her condition improved does not establish that as of 
October 16, 1981, "no further material improvement would 
reasonably be expected" in that condition. Dr. Berovic's 
description of claimant's condition is not materially different 
from that described in Dr. Miller's letter of October 19, 1981. 
Both doctors noted claimant's complaints of pain and muscle 
532 ' Maarefi v. SAIF 

spasms in her neck and low back, and both doctors noted her 
inability to flex her back fully without pain in the midportion 
of her low back. Claimant was working the same number of 
hours per week on June 30, 1982, that she worked on October 
16, 1981, and Dr. Berovic does not indicate that claimant's 
ability to withstand the conditions of her job had either 
worsened or improved. 

Dr. Berovic's failure to assert that claimant's condi
tion worsened after her claim was closed and his assertion that 

1 According to his letter of August 2, 1982, his opinion that claimant was not 
medically stationary in December, 1981, was based "on the patient's physical position 
on initial examination and (her) objective improvement substantiated by reexamina
tions up to June 30, 1982. * * * We have steadily seen a resolution of abnormal findings 
and presently have only a positive leg raise." 
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instead claimant's condition had improved require us to reject 
claimant's argument that Dr. Berovic's letters and reports 
raised a valid claim of aggravation justifying the reopening of 
her claim. 2 Claimant reads ORS 656.273(3) in isolation from 
the rest of the section and claims that the statute does not 
require a statement by a physician that the claimant's condi
tion has worsened, but need only indicate "a need for further 
medical services or additional compensation * * *." Claimant 
ignores the more general description of a claim for aggravation 
in ORS 656.273: 

"(1) After the last award or arrangement of compensa
tion, an injured worker is entitled to additional compensation, 
including medical services, for worsened conditions resulting 
from the original injury. 

« * « * * * 

"(3) A physician's report indicating a need for further 
medical services or additional compensation is a claim for 
aggravation." 

Previous opinions of this court have frequently noted 
the requirement that a claimant prove a worsened condition to 
support a claim for aggravation. See, e.g., Trevino v. SAIF, 66 
Or App 410, 673 P2d 1389 (1984); Wetzel v. Goodwin Brothers, 
50 Or App 101, 622 P2d 750 (1981); Anderson v. West Union 
Village Square, 43 Or App 295,602 P2d 1092 (1979); 44 Or App 
685, 607 P2d 196 (1980); Dinnocenzo v. SAIF, 18 Or App 63, 
523 P2d 1280 (1974). Dr. Berovic's July 15, 1982, report does 
indicate that "she will likely have exacerbations of symptoms 
in the future." If claimant's symptoms do "exacerbate," she 

Cite as 69 Or App 527 (1984) 533 

may be entitled to have her claim reopened under O R S 
656.273 or to additional medical services under ORS 656.245. 
That "she will likely have exacerbation of symptoms in the 
future," however, does not state a present worsening requiring 
further medical service or additional compensation and, 
therefore, is not a claim for aggravation. 

Affirmed. 

- The possibility that claimant's condition worsened between the closure of her 
claim and her fir=-' visit to Dr. Ri-rovic is negated by h e < slim; Un V : medical 
condit ion on December l-r>, 1981, was essentially identical n her condition on October 
16, 1981. 
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536 Robinson v. SAIF 

W A R D E N , J . 

Claimant appeals from an order of the Workers' 
Compensation Board that reversed the referee's decision that 
her claim was timely filed and compensable. The Board found 
that the claim was not timely filed and therefore did not 
consider the merits of her claim. We reverse on the timeliness 
issue and remand to the Board for consideration of compen
sability. 

Claimant began work as a salesperson for Struther's 
Furniture in March, 1975. In the spring of 1978, she began to 
experience chronic fatigue. She continued working for 
Struther's until she was laid off in November, 1978. In early 
1979, she began working for Adamson's Furniture. Her fatigue 
continued, and she also began to have "dizzy spells." Because 
of those health problems, she terminated her employment 
with Adamson's after a few months. She filed this claim 
against both Struther's and Adamson's for worker's compen
sation benefits on September 24, 1981.1 S A I F asserts in its 
brief that Struther's was bankrupt and out of business at that 
time. 

1 S A I F had insured both Struther's and Adamson's. It denied the claim on behalf 
of both. The referee reversed Struther's denial and affirmed Adamson's. S A I F 
requested Board review of the referee's order as to Struthers; claimant did not request 
review of the order affirming Adamson's denial. 
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Claimant's theory of compensability is that she has 
an occupational disease caused by her becoming sensitized to 
certain substances to which she was exposed in her work 
environment.2 

We determine only the threshold issue of whether 
claimant's claim was timely filed. ORS 656.807 provides, in 
part: 

"[A]H occupational disease claims shall be void unless a 
claim is filed with the insurer or self-insured employer within 
five years after the last exposure in employment subject to the 

Cite as 69 Or App 534 (1984) 537 

Workers' Compensation Law and within 180 days from the 
date the claimant becomes disabled or is informed by a 
physician that the claimant is suffering from an occupational 
disease whichever is later." 

The date of claimant's disability is mid-1979, when she 
terminated her employment with Adamson's, her second 
employer. The parties agree that the date when she was 
"informed by a physician that [she was] suffering from an 
occupational disease" occurred later, although they disagree 
as to which of two dates applies. 

To make the limitations statute commence to run, a 
claimant must be told in clear language that the condition 
arose out of the employment. Johnson v. SAIF, 53 Or App 627, 
631-33, 633 P2d 17 (1981), modified 55 Or App 638, 639 P2d 
137, rev den 293 Or 103 (1982); Templeton v. Pope and Talbot, 
Inc., 7 Or App 119, 120-21, 490 P2d 205 (1971). S A I F argues 
that statements of claimant's physician, Dr. Gambee, on June 
30, 1982, rose to that level. Dr. Gambee stated: 

"On June 30, 1980, after we had done some testing on 
[claimant], I discussed with her the fact that she had a higher 
than normal degree of sensitivity to certain chemicals in our 
environment. I also explained to her that her working 
environment contained an even higher than normal con
centration of these substances. Because of these conditions, I 
felt that she might have difficulty overcoming some of her 
health complaints if she continued to work in that environ
ment." 

Claimant argues that she was not told of the work connection 
to her disease with a sufficient degree of precision until March 
12, 1981, when Dr. Gambee wrote to her attorney: 

"Since the work environment that [claimant] described to 
me, consisting of synthetic fabrics, furniture using particle 
board, poorly ventilated, no air conditioning, and uncomfort
ably warm, would all contribute to the gassing out process, 
then I would think that her environment could well be one in 
which one would become sensitized to chemicals." 

2 Claimant's contends that particular substances known to be present in synthetic 
fibers, including phenol, hydrocarbon and formaldehyde, were released in large 
quantities into her work environment, especially when new furniture began a "gassing 
out" process upon being uncrated in the store showroom. Although claimant acknowl
edges that those substances are ubiquitous in the general environment, her hypothesis 
is that the unusually high concentration of them in her work place, coupled with poor 
ventilation, caused her sensitization and resultant health problems. We express no 
opinion on the merits of this claim. 
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If April 30, 1980, is deemed to be the date claimant 
received notice that her disease was occupational in nature, 
her claim was not filed until more than nine months after the 
180 day limitation. If March 12, 1981, is deemed to be that 
538 • Robinson v. SAIF 

date, her claim was filed 16 days after the limitation period. 
SAIF's primary argument is that, regardless of which date 
applies, the claim is void under the literal language of ORS 
656.807(1) because it was not filed within the statutory period. 
We disagree. 

ORS 656.807(1) cannot be viewed in isolation, but 
must be considered in the context of the statutory scheme. 
ORS 656.807(5) states: "The procedure for processing occupa
tional disease claims shall be the same as provided for acciden
tal injuries under ORS 656.001 to 656.794." Under ORS 
656.265(4)(a), one of the referenced statutes, an injured 
worker's failure to provide timely notice is excused if: "The 
employer had knowledge of the injury or death, or the insurer 
or self-insured employer has not been prejudiced by failure to 
receive the notice * * *." (Emphasis supplied.) That exception 
was extended to occupational disease claimants by the 
Supreme Court in Inkley v. Forest Fiber Products Co., 288 Or 
337, 347, 605 P2d 1175 (1980). See also Gronquist v. SAIF, 25 
Or App 27, 31, 547 P2d 1374, rev den (1976). Accordingly, 
S A I F may not prevail on a timeliness defense under ORS 
656.807(1) unless it has been prejudiced by claimant's late 
filing. 

The burden of proving prejudice from an untimely 
notice is on SAIF. See Inkley v. Forest Fiber Products Co., 
supra, 288 Or at 348; Satterfield v. Compensation Dept., 1 Or 
App 524, 465 P2d 239 (1970). To bar a claim, that prejudice 
must have occurred after the 180 days to which a worker is 
statutorily entitled. McNett v. Roy-Ladd Const. Co., 46 Or App 
601, 605, 613 P2d 47, rev den 289 Or 588 (1980). In this case, 
SAIF's claim of prejudice is that, because the employer was 
bankrupt and out of business by the time claimant filed her 
claim, it had no opportunity to perform chemical density tests 
at the alleged exposure site to compare to nonemployment 
related exposures or "to otherwise adequately investigate the 
claim." We are not persuaded. 

The record is silent as to the time of the employer's 
bankruptcy; even assuming, without deciding, that Dr. 
Gambee's conversation with claimant in April, 1980, started 
the running of the statutory limitation period, SAIF has failed 
to show that Struther's went out of business more than 180 
Cite as 69 Or App 534 (1984) 539 

days after that date.3 It has not shown that it was otherwise 
hampered in its investigation by claimant's delay in filing her 
claim, and we find nothing in the record from which to infer 
prejudice from the passage of time alone. See Satterfield v. 
Compensation Dept., supra, 1 Or App at 528. We hold that 
S A I F has failed to carry its burden of proving prejudice, and 
we reverse the Board's order holding that claimant's occupa-
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tional disease claim was barred for lack of timeliness. Because 
the Board did not consider the merits of the claim, we remand 
for consideration of compensability. 

Reversed and remanded to the Board for determina
tion of compensability. 

3 Because S A I F has not shown any specific prejudicial event, we need not decide 
which of Dr. Gambee's two reported communications with claimant commenced the 
running of the statutory period. 

No. 517 September 5, 1984 575 

IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
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Richard A. Sly, Portland, argued the cause for petitioner. 
With him on the brief was Bloom, Marandas & Sly, Portland. 

Allan M. Muir, Portland, argued the cause for respondent. 
With him on the brief were Ridgway K. Foley, Jr., William H. 
Replogle and Schwabe, Williamson, Wyatt, Moore & Roberts, 
Portland. 

Before Gillette, Presiding Judge, and Van Hoomissen and 
Young, Judges. 

G I L L E T T E , P. J . 

Reversed; referee's order reinstated. 
Cite as 69 Or App 575 (1984) 577 

G I L L E T T E , P . J . 

Claimant, an immigrant Greek woman in her early 
50's, injured her lower back while working as a maid for 
respondent's Lloyd Center Sheraton Hotel in Portland. She 
has been in constant pain since the injury, and a referee 
awarded her permanent total disability. The Workers' Com
pensation Board reduced the award to 70 percent permanent 
partial disability, finding that claimant's refusal to undergo a 
laminectomy was unreasonable. On de novo review, we reverse 
and remand. 

Although the statutes do not explicitly provide that a 
permanent disability award should be reduced if the claimant 
unreasonably refuses to submit to recommended treatment, 
such a reduction is implicit in Oregon's Workers' Compensa
tion Law. The reason is that, to the extent that the rejected 
treatment would improve the claimant's condition, the dis-
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ability is attributable to the claimant's unreasonable refusal 
rather than to the employment. Nelson u. EBI Companies, 296 
Or 246, 674 P2d 596 (1984); Grant v. State Industrial Acc. 
Com., 102 Or 26, 41-42, 201 P 438 (1921); demons v. Roseburg 
Lumber Co., 34 Or App 135, 138-39 n 2, 578 P2d 429 (1978); 1 
Larson, Workmen's Compensation Law, § 13.22. 

The crucial issue in this case is the reasonableness of 
claimant's refusal. This is an appropriate occasion to explain 
further the criteria by which we determine reasonableness in 
cases of this sort. We have previously said that the test for 
reasonableness is "whether, if compensation were not an 
issue, an ordinarily prudent and reasonable person would 
submit to the recommended treatment." The relevant factors 
include "the worker's present physical and psychological 
condition, the degree of pain accompanying and following his 
treatment, the risks posed by the treatment, and the like
lihood that it would significantly reduce the worker's dis
ability." demons v. Roseburg Lumber Co., supra, 34 Or App at 
139. The employer has the burden of showing a refusal to be 
unreasonable. Nelson v. EBI Companies, supra, 296 Or at 252. 

There usually is not just one "correct" decision about 
the advisability of a course of treatment. Workers have the 
right to decide whether to undergo treatment, and we deter
mine only whether a decision is reasonable. The law does not 
force all workers into the same mold. It provides them with 
578 Sarantis v. Sheraton Corp. 

discretion to make their own decisions about their own lives 
but protects employers from paying for unreasonable exer
cises of that discretion. 

"[I]t would be surprising to find a provision in our statute 
giving arbitrary power to the commission, or making the 
workman's right of refusal dependent upon medical opinion 
alone, and entirely ignoring the viewpoint of the workman 
who is the only one who must take whatever risk is involved, 
must endure whatever suffering is to be borne, and must 
accept whatever ill effects may result from the operation." 
Grant v. State Industrial Acc. Com., supra, 102 Or at 44. 

The question, then, is how we as factfinders deter
mine whether a particular decision is with ;n the range of 
discretion the law grants the worker. One way to answer it is 
by stating what we do not do: We do not determine whether we 
would ourselves choose to undergo the treatment, nor whether 
a different worker would do so. Rather, to find the refusal 
unreasonable, we must find that no reasonable person would 
refuse: "[A]n ordinarily prudent and reasonable person would 
submit to the recommended treatment." demons v. Roseburg 
Lumber Co., supra, 32 Or App at 139. (Emphasis supplied.) 
The test is objective, which means that we do not decide 
whether this particular claimant's reasons for refusal are 
reasonable; rather, we decide whether the decision itself is 
within the range of decisions reasonable people might make. 

Our evaluation of a claimant's decision by an objec
tive standard of reasonableness has certain consequences. 
First, we apply the test of reasonableness to the situation as 
the claimant knew it; medical or other information of which 
the claimant was unaware or was unable to appreciate is 
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irrelevant in determining whether the decision was reason
able.1 Second, the claimant's personal characteristics, includ
ing his or her physical and psychological condition, are 
relevant only to the extent that they affect the claimant's 
ability to undergo the treatment and achieve a successful 
result. Third, external influences or irrational fears, no matter 
how genuine, do not excuse an otherwise unreasonable refusal. 
Finally, we necessarily consider the risks and pain of the 
Cite as 69 Or App 575 (1984) 579 

treatment from the claimant's, not the physician's, perspec
tive. There is a significant distinction between the detached 
analysis of a surgeon who performs many operations and the 
interested analysis of a worker who must decide whether to 
undergo this operation. Clemons v. Roseburg Lumber Co., 
supra, 32 Or App at 139-140. 

Previous decisions and other authority provide exam
ples of how to apply this test. Larson states, almost as an 
axiom, that, when there is a real risk involved in the proposed 
medical treatment, a claimant cannot be forced to undergo 
that risk at the peril of losing compensation. 1 Larson, 
Workmen's Compensation Law, § 13.12 at 3-410 to 3-434. 
That statement is consistent with previous Oregon cases, 
which have consistently upheld compensation despite refusal 
of medical treatment that involved a significant risk. See 
Grant v. State Industrial Acc. Com., supra (refusal to undergo a 
knee operation that involved an apparently small risk of a 
permanently stiff knee); Reef v. Willamette Industries, 65 Or 
App 366, 671 P2d 1197 (1983) (refusal to undergo a 
myelogram); Gainer v. SAIF, 50 Or App 457, 623 P2d 1093 
(1981) (refusal to undergo myelogram and resulting probable 
laminectomy); Clemons v. Roseburg Lumber Co., supra, 34 Or 
App at 140 (refusal to undergo relatively painful transaxillary 
rib resection which required general anesthesia); Finley v. 
SAIF, 34 Or App 129, 578 P2d 432 (1978) (refusal to undergo 
myelogram). We now apply our test to this case. 

Claimant came to this country in the late 1970's. She 
has a third grade education and speaks only Greek. Until her 
injury, she had never been in a hospital or seen a doctor. She 
has done physical labor since she was a child, hoeing in the 
fields before her marriage at age 16 and working in a variety of 
factory jobs in Greece, Germany and this country before 
taking her position with respondent. She was injured while 
folding up a new sleeper sofa after making the bed; the 
mattress was tight and she strained her back trying to force 
the sofa together. 

After her injury, claimant was taken to a hospital 
emergency room, where she was treated and referred to an 
orthopedist. She saw the orthopedist regularly for a year, 
cooperating readily with his recommended treatment. During 
this period, she was evaluated by Orthopaedic Consultants 

•Of course, if the issue is a continuing refusal to undergo treatment, information 
which the claimant learns in the course of a hearing, or otherwise after the original 
refusal, may be relevant to whether the refusal continues to be reasonable. 
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580 6arantis v. Sheraton Corp. 

and, later, by a neurologist; they generally concurred in her 
orthopedist's conservative treatment. About a year after the 
injury, she moved to another part of the city. Her vocational 
rehabilitation counselor, who apparently disapproved of her 
orthopedist's approach, sent her to a different orthopedist 
closer to her new home. The new orthopedist referred her to 
Dr. Parsons, a neurosurgeon, who performed a myelogram, 
which revealed a loss of nerve root sleeve and a probable 
extruded disk in the lower lumbar region. Parsons recom
mended a laminectomy on the right side, stating that it 
provided a 75 percent chance of improvement and could make 
claimant able to return to work. After consulting with her 
family, claimant refused the openn ion. 

After claimant's refusal and another evaluation by 
Orthopaedic Consultants, the department issued a determina
tion order granting her 40 percent unscheduled permanent 
partial disability. The referee awarded her permanent total 
disability, which the Board reduced to 70 percent permanent 
partial disability because of her refusal of the operation. 
Although respondent makes a pro forma argument otherwise, 
we find that the only possible basis for an award of less than 
permanent total disability is that her refusal to undergo the 
operation was unreasonable. 

Claimant refused the operation because of her fear of 
the risks involved.2 As she put it, she did not want to spend the 
rest of her life in a wheelchair or on her knees praying. She 
knew of other people who had had operations and had ended 
up in wheelchairs, and she was afraid of joining them. She had 
cooperated with her physicians until that time and had been 
eager to change to a new physician who would pursue more 
aggressive measures because of her frustration over her lack of 
progress. All of her cooperation with her physicians, however, 
had produced no positive results. She felt increasingly hope
less about improvement, and her self-esteem had fallen dras
tically because of her inability to work, either inside or outside 

Cite as 69 Or App 575 (1984) 581 

the home. Her family discussed the matter and strongly urged 
against the operation.3 

Before the laminectomy issue, claimant was a totally 
cooperative patient who complied with all treatments and 
recommendations of her physician. When conservative meth
ods did not work, she agreed to and underwent a myelogram. 
Her only refusal, therefore, has been of the laminectomy. 
Claimant's knowledge of the risks inherent in that operation 
is unclear from this record. She does not speak English, her 
husband's English is poor, and there was not always an 
interpreter available to her. Therefore, it is very difficult to 

2 She also stated that she was afraid of "the knife." In the context of her testimony 
we believe that her fear of the knife was partly a resistance to all surgery and partly 
another way of expressing her fear that the operation might cause permanent damage. 

11 Claimant's husband testified that, when he talked with their son (who is still in 
Greece) about the situation, the son threatened to kill his father if claimant ended up 
in a wheelchair because of the operation. 
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determine what information she actually obtained from the 
doctor. Although Dr. Parsons stated in a letter that he told her 
that there was a 75 percent chance of improvement and that 
the risks were not as great as she feared, he did not state what 
he told her the actual risks were. Claimant and her husband 
testified that they understood the doctor to say that there was 
a 50 to 75 percent chance of improvement but that it would be 
fate if claimant ended up in a wheelchair and that she might 
end up in a wheelchair without the operation. When claimant 
decided not to have the operation, she knew that there was a 
good possibility that it would improve her condition. She also 
knew that there was a possibility that it would make her worse 
and that there was a possibility that she would get worse 
without it. 

We have noted in previous cases that a myelogram, a 
less serious procedure than a laminectomy, causes significant 
pain. It is clear that no major surgery is without some risk of 
serious disability or death. Although there is a good possibility 
that the surgery would improve claimant's condition, there is 
also a possibility that it would make her worse. A 75 percent 
chance of improvement has the necessary corollary of a 25 
percent chance of no improvement or of worsening. Claimant 
may worsen without regard to the surgery. This is exactly the 
kind of situation in which there can be more than one possible 
reasonable answer. Claimant balanced the risks as she under
stood them against the potential benefits and concluded that 
she would not consent to the surgery. We cannot say that her 
582 Safantis v. Sheraton Corp. 

decision is outside the range of decisions reasonable people 
might make. She is entitled to an award of permanent total 
disability. 

Reversed; referee's order reinstated. 
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G I L L E T T E , P. J . 

Petition for reconsideration allowed; reversed and 
remanded for determination of extent of disability. 
Cite as 69 Or App 587 (1984) 589 

G I L L E T T E , P . J . 

Claimant appeals a Workers' Compensation Board 
order granting her 70 percent scheduled permanent partial 
disability for the loss of her left foot and denying her claim for 
permanent total disability. The issue on appeal is whether 
claimant has shown that her disabling headaches are causally 
related to her foot injury. We originally affirmed the case 
without opinion. Bradshaw u. SAIF, 66 Or App 751, 675 P2d 
519 (1984). On reconsideration, we withdraw our original 
disposition, find that the headaches are compensable and 
remand to the Board for determination of the extent of 
permanent disability. 

Claimant worked for many years as a newspaper 
carrier, delivering 200 to 400 papers a day by automobile. She 
was injured when she stepped on a board with a nail in it while 
she was walking up a driveway to deliver a paper. The wound 
became infected, causing her underlying diabetes to go out of 
control, and she was hospitalized for the treatment of both 
conditions. It took nearly a year for the infection to clear up; 
the foot continues to be of limited use. Before the injury 
claimant only rarely had headaches. She began having severe 
left frontal headaches while she was hospitalized, at a time 
when the infection was at its worst and before the diabetes was 
controlled. She has continued to have headaches since then. 
At times they are disabling; she regularly takes a prescription 
pain killer for them. Her treating physician referred her to 
specialists, but they were unable to find any organic cause. A 
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neurologist suggested that they might be muscle contraction 
headaches, but muscle relaxants produced no relief. In short, 
the chronology suggests that the headaches are the result of 
her injury and its complications, but no one has been able to 
indicate either what is causing the headaches or any mecha
nism that might relate them to the compensable injury. 

We have always been hesitant to infer causation from 
chronological sequence. Post hoc ergo propter hoc is a classic 
logical fallacy. See Edwards v. SAIF, 30 Or App 21, 566 P2d 
189, rev den 279 Or 301 (1977). Yet, as Sherlock Holmes 
noted, when one has excluded all other explanations, whatever 
remains, no matter how improbable, must be true. The head
aches began when the effects of claimant's injury were at their 

590 . Bradshaw v. SAIF 

height, with a serious foot infection, high fever and uncon
trolled diabetes. They were severe enough to delay her dis
charge from the hospital. Claimant and her physician made a 
thorough effort to discover their cause, including radiological 
examinations of her brain and its blood vessels and a full 
work-up by a neurologist, but every avenue they explored led 
to a dead end. Claimant's physician, who has over 30 years of 
family practice experience, ultimately concluded that the 
headaches and the injury are related. 

"* * * She did not have headaches before. They began 
immediately after the infection reached its peak and they 
have been a problem ever since. 

u * * * * * 

"* * * We have not been able to find an organic cause, no 
tumor or blood vessel or abscess which is what you suspect to 
begin with, that we have an abscess as a secondary event from 
the foot but we could not establish that. 

* * * * 

"It came on with a high fever and infection and just won't 
go away."1 

The headaches must have some cause. The close 
connection between their onset and claimant's physical condi
tion, combined with the inability to find any specific cause for 
them, lead us to agree with claimant's physician's application 
of Sherlock Holmes' principle. We find it more probable than 
not that the headaches were caused by the direct effects of 
claimant's injury and, therefore, that they are compensable.2 

The remaining question is extent of disability. On this record, 
it is best for the Board to determine that in the first instance. 

Reconsideration allowed; reversed and remanded for 
determination of extent of disability. 

1 Claimant's physician also dismissed hypertension and muscle contraction as 
possible causes of the headaches. 

2 This case is distinquished from Edwards v. SAIF, supra, because the chronologi
cal connection here between the injury and the allegedly compensable condition is 
much closer, because of the careful elimination of all alternative causes and because of 
claimant's physician's opinion that the conditions are related. 
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Exhaustion of a d m i n i s t r a t i v e remedies, 245,1239 
I s s u e r a i s e d post-hearing, 44,1320 
Lat e f i l i n g , 22,678,1055 
Motion to d i s m i s s denied 

F a i l u r e of claimant to appear, 304 
Late f i l i n g , 300 

Withdrawn c l a i m , 153 
Request f o r Review—Board 

Abatement, 809,1277,1309 
Cros s - r e q u e s t : n e c e s s i t y f o r d i s c u s s e d , 818,1210,1313 
D i s m i s s a l 

F a i l u r e to timely f i l e , 72,133,134,143,288,608,801,1229,1328 
Motion to Dismiss allowed 

T i m e l i n e s s , 133,1279 
Motion to Dismiss denied 

Cross-request properly f i l e d , 1278 
F a i l u r e to f i l e b r i e f , 139,634,699,1076 
Notice r e c e i v e d timely, 816,1178,1181,1305,1309 

Motion to S t r i k e b r i e f 
Denied, 1085 

Reco n s i d e r a t i o n of Order on Review, a u t h o r i t y , 626 
Two cases on review, one claimant, 182 
Withdrawn, 19,253 

Time l i m i t a t i o n s 
Computing time periods, 1305,1309 
Determination Order, 892 
Mai l i n g v s . r e c e i p t date, 298 
Notice v s . l i t e r a l requirement of s t a t u t e , 816 
Proof of m a i l i n g date, 300 

ATTACHMENT See GARNISHMENT 

ATTORNEY FEES 
A c t i v e & meaningful p a r t i c i p a t i o n , 590,600,1272,1323,1328 
A f f i d a v i t , 169 
Based on e f f o r t s & r e s u l t s , 21,160,236,865,866,1131,1227, 

1316,1360 
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Board Review 
A d d i t i o n a l f e e awarded, 245,1056,1144 
Award f o r e f f o r t s on, 3,358,600 
No f e e , 1171,1272,1309 
R e s p o n s i b i l i t y i s s u e , 575,608 

C a r r i e r - p a i d fee 
Denied c l a i m , 205,759 
I n c o n j u n c t i o n w i t h penalty, 829,866 

C o l l e c t i o n of fee 
When payable from award, 601 

Costs of l i t i g a t i o n , 588 
Court of Appeals 

Award, 953 
Cross appeal 

Defendant's, 681 
Defendant's, from D.O., 778,865,1313 
Favorable Opinion & Order, 575 
Matter dismissed, 601,1313 

E x c e s s i v e award, 865 
No f e e awarded 

Attorney not i n s t r u m e n t a l , 144 
Claimant's compensation reduced, 1062,1078 
G e n e r a l l y , 590 
Lat e b r i e f , 59 
No f i n a l order, 384 
No s t a t u t o r y a u t h o r i t y , 1384,1388 
O f f s e t ( u n i l a t e r a l ) , 1388 
P e t i t i o n f o r Review ( d e n i e d ) , 1384 
Where no penalty, 16,160,1199 

Nominal f e e , 160 
Own Motion c a s e s , 131,802 
Payable, from i n c r e a s e d compensation 

E t h i c a l dilemma, 1364 
Pending review, 1050 
Permanent p a r t i a l d i s a b i l i t y , 1078 
Premature c l a i m c l o s u r e , 205 
TTD, l i m i t , 621 
Vocational r e h a b i l i t a t i o n program obtained, 699 

Re c o n s i d e r a t i o n 
Fee f o r , 1050 

Referee's award 
Decreased by Board, 865,1228,1254,1283,1360 
In c r e a s e d by Board, 1257 

Referee f e e , 716 
Remand from Court of Appeals 

Award, 13,850,1086 
No a d d i t i o n a l fee without. Order from Court, 1076 

.307 c a s e s , 88,145,160,230,439,590,717,1171,1323,1328 
T h i r d Party c a s e s , 585,701,1084,1086 

BENEFICIARIES 

CLAIMS, FILING 
" D i s a b i l i t y " defined, 1296 
" I n j u r y " defined, 66,871 
L a t e f i l i n g 

Employer knowledge, 315,870 
Employer p r e j u d i c e , 66,315,322,1296,1415 
Good c a u s e — n o t shown, 66 
T i m e l i n e s s defense, 780 
Waiver of defense, 472,780 
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Notice of c l a i m , 315,321 
Occupational d i s e a s e 

Date of d i s a b i l i t y , 363,1371 
Date informed by p h y s i c i a n , 1415 
L a t e f i l i n g , 363,1371,1415 

Withdrawal of c l a i m , 153 

CLAIMS, PROCESSING 
See a l s o : AGGRAVATION CLAIMS; MEDICAL SERVICES, DENIAL 

CLAIMS; DETERMINATION ORDER 
Aggravation, 64,1326 
Claim c l o s u r e , 16 
Claimant's duty to f u r n i s h information, 637 
Date of d i s a b i l i t y , 1296 
Determination O r d e r / p a r t i a l d e n i a l , 962,1394 
D i s a b l i n g v s , non-disabling i n j u r y , 681,849 
" I n j u r y " defined, 871 
Non-disabling i n j u r y / a g g r a v a t i o n r i g h t s , 681,849 
Notice of ac c e p t a n c e / d e n i a l , 621 
P a r t i a l d e n i a l , 21,304 
Pending review of compensability i s s u e , 892 
Processing 

Time l i m i t a t i o n s , 559,1326 
Time f o r f i l i n g , 274 

COLLATERAL ESTOPPEL See a l s o : RES JUDICATA 
S u c c e s s i v e medical s e r v i c e s c l a i m s , 1093 

CONDITIONS See OCCUPATIONAL DISEASE, CONDITION, OR INJURY 

CONSTITUTIONAL ISSUES 

COVERAGE See a l s o : NON-COMPLYING EMPLOYER 

CREDIBILITY ISSUES 
Claim compensable, 1350 
F i l m as impeachment evidence, 89,877 
I n a c c u r a t e h i s t o r y , 94 
Referee's opinion 

Deferred t o , 89,175,236,374,470 
E v a l u a t i o n of evidence v s . observation, 650,871 
Reversed, 73,151,168,497,1126 

Varying h i s t o r i e s , 73 

CRIME VICTIMS ACT 
Remand to Dept. of J u s t i c e , 167 

DEATH BENEFITS 
Widow—claimant not PTD at death, 1216 

DENIAL OF CLAIMS 
A f t e r acceptance (backup d e n i a l ) 

Aggravation c l a i m , 107,443,1165,1222 
Allowed, 193,238,269,355,470,478,1104,1165 
Burden of proof, 69,334,1165,1374 
Di s c u s s e d , 247,327,603,1165,1269 
L a t e d e n i a l , 327 
Not allowed, 69,269,777,904,989,1055,1328,1374 
P a r t i a l d e n i a l v s . , 678,989,1067,1135,1196,1269 
Pre-BAUMAN, 278 
R e s p o n s i b i l i t y c a s e s , 1328,1374 
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De f a c t o d e n i a l , 114,1060 
Duty to i s s u e formal d e n i a l , 23,1078 
Future b e n e f i t s , 60,962 
Medical s e r v i c e s 

Disputed charges, 26 
Ne c e s s i t y to deny a l l claimed c o n d i t i o n s d i s c u s s e d , 826 
Own Motion J u r i s d i c t i o n , 1222 
P a r t i a l d e n i a l 

Duty to process accepted p o r t i o n , 21,962,1394 
I n v a l i d , 994 
O r i g i n a l l y accepted c o n d i t i o n , 764,1067,1320 

DEPENDENTS See BENEFICIARIES 

DETERMINATION ORDER 
Aggravation r i g h t s : time l i m i t a t i o n , 681 
Appeal from: e f f e c t of compensability appeal, 892 
Appeal from: Referee's options, 778 
Before p a r t i a l d e n i a l , 962 
Conditions considered, 892 
When claimant has r i g h t to, 959 

DISCOVERY 
P r i o r to Request f o r Hearing, 776 
V i o l a t i o n of o b l i g a t i o n , 747,776 

DISPUTED CLAIM SETTLEMENTS See SETTLEMENTS & STIPULATIONS 

DOCUMENTARY EVIDENCE See EVIDENCE 

EMPLOYMENT RELATIONSHIP 
Reinstatement of i n j u r e d worker, 1380 

EVIDENCE 
See a l s o : APPEAL & REVIEW—Remand; MEDICAL CAUSATION 
Admission, j u d i c i a l , 760 
Burden of proof 

Claimant's r i g h t s v s . Board d i s c r e t i o n , 765 
Medical evidence to meet, 939 

Claimant, n e c e s s i t y of at hearing, 304,312,321 
E x t r a - r e c o r d t e x t s , 323,343 
Impeachment, 702 
Item admitted by Court of Appeals, 1402 
New 

Not proper f o r remand, 14,23,44,58,582 
Proper f o r remand, 23,63 

O f f i c i a l n o t i c e , 323,343 
Penalty: medical b i l l s , 892 
Post-hearing, 60,717 
Presumption 

I r r e b u t t a b l e , 349 
Rebuttable, 218,776 

R e l i a n c e on report not i n evidence, 1201 
Ten-day r u l e 

D i s c u s s e d , 251 
La t e submission admitted, 20 
Referee's d i s c r e t i o n 

Abused, 20,96,169,251,391 
Not abused, 303 

Unnotarized statement by non-resident claimant, 987 
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FEDERAL EMPLOYEES LI A B I L I T Y ACT 

FIREFIGHTERS 
"Fireman's r u l e ' V p u b l i c s a f e t y o f f i c e r s , 920 

GARNISHMENT 

HEARINGS PROCEDURE 
Change of r e f e r e e , 704 
Premature Opinion & Order, 704 

HEART CONDITIONS 
A r t e r i o s c l e r o s i s (coronary heart d i s e a s e ) 

Claim not compensable, 643,908 
Myocardial i n f a r c t i o n ( h e a r t a t t a c k ) 

Compensable, 978,1403 
Legal/medical c a u s a t i o n , 370,978 
Not compensable, 370,643,908,1101,1211,1263 

INDEMNITY ACTION 
Non-complying employer v. i n s u r e d , 1191 
Reimbursement between i n s u r e r s , one c l a i m , 278,717 
Th i r d party v s . employer, 457 

INMATE INJURY FUND 

INSURANCE 
Contract 

I l l e g a l , 928 
Rebate, o r a l promise of, 928 

E x c l u s i v e remedy, 950 

JURISDICTION 
See a l s o : APPEAL & REVIEW; OWN MOTION RELIEF; RES JUDICATA 
Aggravation c l a i m not presented to c a r r i e r , 1326 
Claimant's presence a t hearing, 312 
None where order f i n a l , 72 
Order not f i n a l , 1108 
Overpayment of b e n e f i t s , 445 
Referee v s . Board, 122,246,1253 
Request f o r Review/Referee's Order on Re c o n s i d e r a t i o n , 246,674 
Workers' Compensation Board v s . Court of Appeals, 1339,1366 
Workers' Compensation Dept. v s . Workers' Compensation 

Board, 26,40,61,77,252,257,681 

LUMP SUM See PAYMENT 

MEDICAL CAUSATION 
Burden of proof 

Discuss e d , 282 
F a i l u r e to fol l o w medical advice, 377 
F a i l u r e to meet, 7,86,105,735 

Diag n o s i s , n e c e s s i t y of, d i s c u s s e d , 105 
Expert opinion 

Required, 86,343,472,720,911 
I n c o n c l u s i v e medical evidence, 81 
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I n j u r y / O c c u p a t i o n a l d i s e a s e 'claim 
Condition r e l a t e d to 

Chronological r e l a t i o n s h i p , 1423 
G e n e r a l l y , 83,118,282,329,341,509,667,720,1117,1196,1252,1314 
Non-complainer, 203 
U l c e r s caused by medicine, 675 
U n i d e n t i f i e d chemicals, 671 

Condition u n r e l a t e d to 
G e n e r a l l y , 377,1118,1182,1279 
Incomplete h i s t o r y , 81 
I n s u f f i c i e n t medical evidence, 86,394,791,1133,1135,1279 
I n t e r v e n i n g accident or a c t i v i t y , 41,265,1306 
No d i a g n o s i s , 105,1133 
Obesity, 1372 
P r e - e x i s t i n g c o n d i t i o n , 7,1269 
P s y c h o l o g i c a l c o n d i t i o n , 1320 

Lay testimony, 494 
Occupational d i s e a s e 

Condition r e l a t e d to, 197 
Temporal r e l a t i o n s h i p 

Condition compensable, 671,1133 
Condition not compensable, 105,289,797,1306 

MEDICAL OPINION 
A n a l y s i s v s . conclusory statement, 141,197,1161,1300 
Based on claimant's opinion, 90,970 
Based on h i s t o r y 

C r e d i b i l i t y of claimant, 57,151,174,204,664,735,978,1126,1285 
Incomplete h i s t o r y , 81,911 

Based on incomplete information, 627 
Not r e q u i r e d , 939 
Observation v s . opinion, 509 
P o s s i b i l i t y v s . p r o b a b i l i t y , 791,797 
Required, 86 
Scope of e x p e r t i s e , 197,217,255 
T r e a t i n g p h y s i c i a n v s . c o n s u l t a n t , 77,146,370,394,791 
Weight given opinion i n another case, 1225 

MEDICAL SERVICES 
Accept/deny i n 60 days, 26,44 
Burden of proof, 1093 
C h i r o p r a c t i c treatment 

Dispute 
Frequency of treatment, 25,26,252,1060,1184 

E x c e s s i v e treatment, j u s t i f i c a t i o n f o r , 1184 
S e r v i c e 

Compensable, 25,802,952 
Not compensable, 40,394,753,1329,1407 

Delay i n seeking, reason to deny c l a i m , 1350 
F u r n i t u r e , 1146,1148 
L i t i g a t i o n 

Expense f o r , 44,1179,1305 
Vs. treatment, 385 

Medical r u l e s , 26,44 
O u t - o f - s t a t e , 516,609,753,1096 
Pain c e n t e r treatment, 205,483 
P a l l i a t i v e treatment, 77 
P h y s i c a l therapy, 77 
Pre-1966 i n j u r y , 802,1047 
Prolotherapy, 1158 
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"Reasonable & necessa r y " d i s c u s s e d , 44,77,424 
S e r v i c e 

D i a g n o s t i c , 1314 
For c o n d i t i o n r e l a t e d to i n j u r y , 44,768,952,1256,1314 
For c o n d i t i o n unrelated to i n j u r y , 1067,1093 
Reasonable & necessary, 483 
Unreasonable & not compensable, 1158 

Surgery 
Not reasonable or necessary, 213 
Reasonable & necessary, 146,184,300,516,898 
R e f u s a l , 525,1418 

T r a v e l expenses, 189,1118 
T r e a t i n g p h y s i c i a n s 
Number allowed, 44,802 
When to defer to, 184,1290 

Treatment 
Related & unrelated combined, 952,1170 

Treatment, r e f u s a l to submit to 
Te s t , 424 
Unreasonable, 213,424 

Weight l o s s , 1071,1283 

MEDICALLY STATIONARY 
Burden of proof, 243,309 
D e f i n i t i o n d i s c u s s e d , 172,905,1411 
D.O. affirmed, 213,664,905,1153,1230,1261,1411 
F a c t o r s considered, 142,376,657,1153 
H o s p i t a l i z a t i o n , 189 
Ma t e r i a l improvement t e s t , 213 
Premature c l a i m c l o s u r e i s s u e , 205,656,660,1230 
S u b j e c t i v e v s . o b j e c t i v e f i n d i n g s , 1153 
Tr e a t i n g p h y s i c i a n s 

Number, 172 
Opinion, 5,213,829,1261 

Treatment 
P a l l i a t i v e v s . c u r a t i v e , 172,309 

MEMORANDUM OPINIONS See page 1463 

NON-COMPLYING EMPLOYER 
Determination, 14,230,298 
E x c l u s i v e remedy a p p l i e s , 950 
Ti m e l i n e s s : appeal WCD order, 298 
Under .029, 218,230,950,1171,1191 

NON-SUBJECT/SUBJECT WORKERS See a l s o : EMPLOYMENT RELATIONSHIP 
Casual worker, 976,1303 
G r a t u i t o u s , emergency labor, 291 
I l l e g a l a c t i v i t y , 1136 
Independent c o n t r a c t o r , 218 
Non-subject employer, 976 
Oregon v s . non-Oregon worker, 782,788,985 
P a r t n e r s , 218 
Subcontractors, 218,230,260,298 
Sole p r o p r i e t o r , 569 
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OCCUPATIONAL DISEASE CLAIMS 
See a l s o : AGGRAVATION (PRE-EXISTING CONDITIONS); HEART 

CONDITIONS; PSYCHOLOGICAL CONDITIONS; SUCCESSIVE 
EMPLOYMENT EXPOSURES 

Causation 
Compensability found, 480 
Compensability not found, 581,735,747,768,797,1300,1306 

Date of d i s a b i l i t y , 363,1371 
Di a g n o s i s , n e c e s s i t y of, d i s c u s s e d , 480,1300 
D i s t i n g u i s h e d from i n j u r y , 197,747 
Major c o n t r i b u t i n g cause t e s t , 96,169,328,363,582,747 
Medical c a u s a t i o n , 197 
Medical opinion, 582 
P r e - e x i s t i n g c o n d i t i o n , 1406 
Symptoms r e q u i r i n g medical a t t e n t i o n , 96,169,581,1406 
Symptoms v s . worsening, 581,1406 
Time f o r f i l i n g , 274,363,393 
WELLER/GYGI t e s t s combined, 363,507,911,1126 

OCCUPATIONAL DISEASE, CONDITION, OR INJURY 
See a l s o : HEART CONDITIONS; PSYCHOLOGICAL CONDITIONS 
A l l e r g i e s , 797 
Aneurism, 197 
Ankylosing s p o n d y l i t i s , 720 
A s b e s t o s i s , 274 
A s e p t i c n e c r o s i s , 1351 
Asthma, 582,1103,1371 
Bunions, 826 
C a r o t i d b r u i t , 1133 
Carp a l t u n n e l , 96,169,251,911,1406 
C o l i t i s , 363 
Coccygodynia, 358 
Degenerative d i s c d i s e a s e , 768 
Diabetes, 962 
E p i c o n d y l i t i s , 290,1306 
Granuloma, 247 
Hearing l o s s , 263,575,747 
Hernia, 780 
Hi v e s , 507 
Meat wrapper's asthma, 621,1245 
Mesothelioma, 343 
M u l t i p l e s c l e r o s i s , 255 
N a r c i s s i s t i c p e r s o n a l i t y d i s o r d e r , 615 
Obesity, 377 
O s t e o a r t h r i t i s , 363 
Post concussion syndrome, 611 
Psoas s t r a i n , 341 
Raynaud's phenomenon, 480 
Rhabdonyolysis, 994 
Rheumatoid a r t h r i t i s , 1118 
R h i n i t i s , 797,1207 
S a r c o i d o s i s , 247,280 
Scleroderma, 282 
T i n n i t i s , 289,611,1296 
U l c e r s , 363 
Ulnar neuropathy, 65 
V a r i c o s e v e i n s , 791 
V e r t i g o , 289 
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OFFSETS/OVERPAYMENTS 
Approval r e q u i r e d , 449,453,495 
Approved 

Advance t r a v e l , appointment not kept, 1170 
Despite l a t e payment, 818 
TTD v s . f u t u r e award, 777 
TTD v s . f u t u r e b e n e f i t s , 959,1081,1334 
TTD v s . PPD, 751,822 

Demand l e t t e r to claimant, 887 
Disapproved 

F a i l u r e of proof, 14 
Payments made pending review, 631,677,959,1050 
PTD v s . PPD, 695 
P T D — r a t e r e v i s e d downward, 1068 
TTD—overpayment, 235,375 
U n i l a t e r a l a c t i o n , 235,375,449,453,495 

D i s t r i c t Court J u r i s d i c t i o n , 455 
Unemployment benefits/TTD, 1193 
When to r a i s e i s s u e , 282,751 

ORDER TO SHOW CAUSE 

OVERPAYMENT See OFFSETS 

OWN MOTION RELIEF 
(A l i s t of the d e c i s i o n s of the Board under Own Motion 
J u r i s d i c t i o n , unpublished i n t h i s volume, appears on page 1469.) 
See a l s o : ATTORNEY FEES 
Appeal, 914 
Claim reopened before appealed D.O. f i n a l , 1194 
Closu r e : m u l t i p l e c l a i m s , 700 
D i s c r e t i o n of Board, 765 
Di s m i s s a l not s e t a s i d e , 916 
J u r i s d i c t i o n : when i t l i e s w ith Board, 265,269,681,1222 
Medical s e r v i c e s dispute 

C h i r o p r a c t i c c a r e , pre-1966 i n j u r y , 802 
P a l l i a t i v e c a r e , 1047 
Subject to request f o r hearing, 265,768,791 

Motion to s e t a s i d e s t i p u l a t i o n , 171 
P e n a l t i e s , 159,810 
PPD award, 265 
Pre-1966 i n j u r y , 802,1047 
Referred f o r hearing, 810 
Reopening 

Denied, 765 
Right v s . d i s c r e t i o n , 765 
.307 Order, 810 

PAYMENT 
Lump sum; waiver of hearing r i g h t s s e t a s i d e , 1341 
Not r e c e i v e d by claimant, 987 

PENALTIES 
Amounts "then due" d i s c u s s e d , 16,146,160,327,439,818,1146 
Claims p r o c e s s i n g 

Reasonable, 175 
Department v s . Board j u r i s d i c t i o n , 829 
Delay accept/deny 

Delay 
Reasonable, 327,712 
Unreasonable, 315,781,790,866,1364 
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F a i l u r e to do so 
Reasonable, 114 
Unreasonable, 66,465 

No delay found, 1257 
Delay payment 

I n t e r i m TTD 
Reasonable, 160,315,641,718 
Unreasonable, 66,129,333,426,472,911 

Medical s e r v i c e s 
Reasonable, 892,1096 
Unreasonable, 495,675 

TTD 
Unreasonable, 59,761,829 

Delay r e f e r r a l f o r v o c a t i o n a l s e r v i c e s 
Unreasonable, 829 

Denial 
Reasonable, 110,218,230,333,764,911,1076,111,1208,1325 

Discovery, v i o l a t i o n of o b l i g a t i o n , 747 
E x c e s s i v e penalty, 818 
F a i l u r e 

To f o r m a l l y deny c l a i m , 1208 
To provide claimant's statement, 883 
To provide claims documents, 818 
To stop deduction of overpayment, 1194 

Medical b i l l s 
F a i l u r e to accept/deny c l a i m , 160 

Ne c e s s i t y to deny every claimed c o n d i t i o n d i s c u s s e d , 826 
Non-complying employer, 362 
None a s s e s s e d : no "amounts due", 146,160,747,790,1078,1103, 

1192,1196,1230,1240,1283,1407 
Own Motion c a s e s , 159 
Payment, d e n i a l / r e f u s a l of 

Reasonable, 495,959,1094,1146,1211 
Unreasonable, 818,959,1245,1254,1364 

Recovery of overpayment, 887 
.307 c a s e s , 439 

PPD (GENERAL) 
Impairment v s . testimony, 679 
L a s t arrangement of compenstion, worsening, 504 
Medical evidence not re q u i r e d , 939 
Mi t i g a t e damages, duty to, 424,1080,1418 
Pain, 432 
Refu s a l of recommended treatment, 1418 
Scheduled v s . unscheduled 
How to r a t e , 166 
R e c l a s s i f i c a t i o n , 490 

Veterans' A d m i n i s t r a t i o n b e n e f i t s , c o n s i d e r a t i o n of, 934 
When to r a t e 

Claimant i n v o c a t i o n a l r e h a b i l i t a t i o n program, 829 
Cu r a t i v e treatment requested, 182 
When m e d i c a l l y s t a t i o n a r y , 1263 

Who r a t e s 
WCD e n t e r s 1st. determination, 1206 

PPD (SCHEDULED) 
Impaired a r e a 

Arm, 8,108,453,1202 
Foot, 166 
Hand, 300 
Leg, 647,775,887,1258 1 / n R 

Shoulder, 490 



W r i s t , 1149 
Loss of earning c a p a c i t y v s . l o s s of use, 453 
M i t i g a t e damages, duty t o , 1080 
Pain, 775 
P r o s t h e s i s , 8 
P s y c h o l o g i c a l problems, 453 

PPD (UNSCHEDULED) 
Back 

No award, 7,587,1272,1318 
5-15%, 44,762,773,843,1082,1105,1153,1190,1339 
20-30%, 4,5,187,195,325,390,615,648,789,827,829,886,1108 
35-50%, 15,288,323,352,358,669,696,1106,1155 
50-100%, 135,567,681,1214,1230,1258 

F a c t o r s d i s c u s s e d 
A p p l i c a t i o n of A d m i n i s t r a t i v e r u l e s , 195 
Change i n c o n d i t i o n f o l l o w i n g v o c a t i o n a l program, 4,61 
Impairment 

Must be due to i n j u r y , 7,15,135,187,271,3y0,424,587,762,773,886,1314 
O b j e c t i v e evidence, 1318 
Permanent, 139 

L a s t "arrangement of compensation" 
Change of circumstances s i n c e , 1108,1190,1230 

Loss of income, 1106 
Obesity, 424,789 
Pain, 135,249,271,432,843,1100,1209,1272,1339 
Permanent s e n s i t i z a t i o n , 621 
P r e - e x i s t i n g c o n d i t i o n s , 390,424,621,648,1314 
Previous awards, 135,139,143,1108 
P r i o r work experience, 849 
Subsequent i n j u r y , 1288 
Treatment, r e f u s a l of, 424 
Unrelated c o n d i t i o n s causing impairment, 773 

Hernia, 271 
Neck, 139,143,1209,1288 
Nose/eye, 849 
P s y c h o l o g i c a l c o n d i t i o n , 615,621,739 
R e s p i r a t o r y c o n d i t i o n , 621 
R h i n i t i s , 1207 
Shoulder, 70,249,669,734,1100,1154,1209 

PERMANENT TOTAL DISABILITY 
Award 

Affirmed, 84,92,98,182,636,1333 
Made, 386,463,500,504,965,1236,1418 
Reduced, 41,122,135,284,340,567,604,720,739,857,877,1214,1331 
Refused, 249,490,520,611,675,681,734,827,1230 

E f f e c t i v e date, 98 
F a c t o r s considered 

A b i l i t y to perform work r e t r a i n e d f o r , 650 
A d a p t a b i l i t y , 1214 

F a i l u r e to f o l l o w medical advice, 604 
F u t i l e to attempt work, 92,98,386 
L a s t arrangement of compensation, 504,1236 
Medical evidence, 41,84,98,463,611,1236 
Motivation 

No need to meet requirement, 463 
Ref u s a l of medical treatment, 1418 
Requirement met, 340,500,504 
Requirement not met, 135,284,520,567,604,650,720,857,1230,1331 
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Retirement, 734,965 
S o c i a l S e c u r i t y , 1331 
S p e c i f i c j o b s o f f e r e d , r e f u s e d , 965 
Weight l o s s , 1331 

O r i e n t a t i o n to new work v s . t r a i n i n g , 567 
Pending surgery, 182 
P h y s i c a l l i m i t a t i o n s , 386,500,504,827,857 
P r e - e x i s t i n g c o n d i t i o n , p o s t - i n j u r y worsening, 284,734 
P r e - e x i s t i n g c o n d i t i o n s , 41,98,135,284 
P s y c h o l o g i c a l problems, 122,135,877 
Reasonable e f f o r t s , 41 
Subsequent, u n r e l a t e d c o n d i t i o n s , 135 
Vocational r e h a b i l i t a t i o n program, 636 

Re-evaluation 
Burden of proof, 877,1144 
Reduction i n award, 877 

PSYCHOLOGICAL CONDITIONS ( i n c l u d i n g c l a i m s of s t r e s s - c a u s e d c o n d i t i o n s ) 
Acute symptomatic f l a r e u p caused by asthma, 621 
Alcoholism, 1063 
I n j u r y c l a i m 

Compensable, 205,705 
M a t e r i a l c o n t r i b u t i n g cause t e s t , 702,705 
Not compensable, 702,1320,1346 
P r e - e x i s t i n g c o n d i t i o n 

Not worsened, 1346 
Temporary exacerbation, 621,628,868 

Mental s t r e s s c l a i m (occupational d i s e a s e ) 
Claim compensable 

Concurrent employments, 569 
Expert opinion p e r s u a s i v e , 255 
Major c o n t r i b u t i n g cause t e s t , 569,1219 
O b j e c t i v e standard met, 403,484,742,1219 
Termination, 512 

Claim not compensable 
I n s u f f i c i e n t medical evidence, 90,615 
Major c o n t r i b u t i n g cause t e s t , 943,1063,1353 
O b j e c t i v e standard not met, 492,943,970,1342 
R e t a l i a t o r y a c t i o n , 90 
S t r e s s f u l event not i n course & scope, 974 
Temporal r e l a t i o n s h i p , 153 

Major c o n t r i b u t i n g cause t e s t , 153,403,484,1063 
Peer p r e s s u r e as s t r e s s o r , 1353 
P r o h i b i t e d conduct as s t r e s s o r , 1353 
S u b j e c t i v e v. o b j e c t i v e standard, 400,403,484,512,1353 

RES JUDICATA 
Backup d e n i a l , 238 
Permanency of p s y c h o l o g i c a l c o n d i t i o n , 615 
Present a l l t h e o r i e s of compensability at one time, 1182 
S u c c e s s i v e aggravation c l a i m s , 65,1250 
S u c c e s s i v e h e a r i n g s , 238,239,1057 

SETTLEMENTS & STIPULATIONS 
As " l a s t arrangement of compensation", 113 
Disputed c l a i m settlement 

Bars l a t e r c l a i m f o r same c o n d i t i o n , 993 
S e t t i n g a s i d e DCS, 171 
Unlawful r e l e a s e , 1 

P s y c h o l o g i c a l c o n d i t i o n , 993 
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SUBJECT WORKERS See NON-SUBJECT/SUBJECT WORKERS 

SUCCESSIVE EMPLOYMENT EXPOSURES 
Concurrent exposures, 569 
Date of d i s a b i l i t y d i s c u s s e d , 1296 
I n j u r y / i n j u r y 

Aggravation found, 110,461,1240 
New i n j u r y found, 306,476,497,613,658,1055,1302 

I n j u r y / o c c u p a t i o n a l d i s e a s e 
F i r s t exposure r e s p o n s i b l e , 74,419,901 
Second exposure r e s p o n s i b l e , 68,181,298,306,560,592,1282 

I n j u r y / o f f - j o b exposure 
Aggravation found, 1115 
Aggravation not compensable, 89,851 

Injury/self-employment exposure 
Aggravation found, 1115 

Mu l t i p l e (more than two) employment exposures, 74,419,575,600,768 
L a s t i n j u r i o u s exposure r u l e , 419 
Occupational d i s e a s e / o c c u p a t i o n a l d i s e a s e 

M u l t i p l e O.D. exposures 237,263,1296 
Non-Oregon ex p o s u r e / s e r i e s of exposures, 1296 
Two exposures, 2nd r e s p o n s i b l e , 1295,1298 

Symptoms v s . a c t u a l worsening, 1295 

TEMPORARY TOTAL DISABILITY 
See a l s o : MEDICALLY STATIONARY 
Aggravation c l a i m : entitlement l i m i t e d , 64 
Beginning date 

Before doctor examined claimant, 1081,1193 
Continued improvement, passage of time, 1202 
In t e r i m compensation 

Aggravation c l a i m , 635,1283 
Due where working, 446 
I n c l u s i v e d ates, 71,129,446,641,718,790,911,1099,1254 
L a t e f i l i n g of c l a i m , 472 
Non-subject worker, 1216 
Pending hearing, 829 
Purpose, 446,1392 

Rate of TTD 
Occupational d i s e a s e : what date governs, 1361 
On- c a l l employee, 640 

Reopening 
Not without a c t u a l worsening, d e s p i t e h o s p i t a l i z a t i o n , 189,1109,1170 
Surgery, 146 

Retirement/entitlement, 1392 
R e t r o a c t i v e r e s e r v e , 1361 
Suspension of b e n e f i t s , 264,375,602,829 
Temporary p a r t i a l d i s a b i l i t y , 175,353,502,637 
Termination 

Claimant's r e f u s a l to report, earnings, 637 
Conditional r e l e a s e f o r work, 1083 
Med i c a l l y s t a t i o n a r y , 271,309,720 
Order to accept c l a i m p r e v i o u s l y denied, post, 1245 
P a r t i a l d e n i a l , 304 
Released to apply f o r unemployment, 621 
Released f o r r e g u l a r work, 621,633,635,774,1121 
T r e a t i n g p h y s i c i a n ' s opinion, 633,1395 
U n i l a t e r a l , 375,829,1083 

Vocational r e h a b i l i t a t i o n , 61 
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THIRD PARTY CLAIM 
Attorney f e e s , 585,701,1084,1086,1338 
" C o s t s " d e f i n e d , 609 
D i s t r i b u t i o n of settlement, 293,576,609,944 
Indemnity a c t i o n : t h i r d party v s . employer, 457 
I n s u r e r s ' l i e n / e x p e n d i t u r e s 

Future c o s t s , 293 
P r o h i b i t i o n against r e l e a s e s , 576 
Reimbursement to Workers' Compensation Dept., 944 
"Reserves" defined, 944 

VOCATIONAL REHABILITATION 
D i r e c t o r ' s (WCD) Order, 1168 
E n t i t l e m e n t , 245,1168,1273 
Exhaustion of remedies, 1239 
Penalty 

L a t e r e f e r r a l , 829 
Representation of FSD at hearing, 1239 
Scope of review of WCD Order, 822 
Termination of ATP 

Approved, 822 
TTD, 61 
When to r e f e r claimant f o r s e r v i c e s , 829 
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34 Van 
34 Van 
36 Van 
35 Van 
34 Van 
34 Van 

Natta 
Natta 
Natta 
Natta 
Natta 
Natta 
Natta 
Natta 
Natta 
Natta 
Natta 
Natta 
Natta 
Natta 
Natta 
Natta 
Natta 
Natta 
Natta 
Natta 
Natta 
Natta 
Natta 
Natta 
Natta 
Natta 
Natta 
Natta 
Natta 
Natta 
Natta 

35 Van Natta 
35 Van Natta 
27 Van Natta 
34 Van Natta 
35 Van Natta 
35 Van Natta 
34 Van Natta 
34 Van Natta 
35 Van Natta 
35 Van Natta 
35 Van Natta 
35 Van Natta 
5 Van Natta 1 
34 Van Natta 
36 Van Natta 
35 Van Natta 
35 Van Natta 
35 Van Natta 
34 Van Natta 
35 Van Natta 
35 Van Natta 

Joseph R. Klinsky 35 Van Natta 
Telphen Knickerbocke33 Van Natta 
Frances Knoblauch 35 Van Natta 

1245 (1982) 
615 (1982) 
548 (1983) 
262 (1983) 
1551A (1982) 
212 (1984) 
1583 (1982) 
676 (1981) 
377 (1983) 
1 (1984) 
551 (1982) 
1338 (1983) 
145 (1982) 
154 (1983) 
63 (1984) 
323 (1984) 
(1983) 
460 (1982) 
701 (1984) 
585 (1984) 
275 (1983) 
56 (1981) 
230 (1984) 
127 (1982) 
664 (1983) 
751 (1982) 
589 (1982) 
829 (1984) 
665 (1983) 
950 (1982) 
1487 (1982) 

1252, 
859 (1983) 
1374 (1983) 
837 (1979) 
952 (1982) 
885 (1983) 
329 (1983) 
1616 (1982) 
761 (1982) 
301 (1983) 
1363 (1983) 
1674 (1983) 
47 (1983) 
05 (1970) 
655 (1982) 
1230 (1984) 
282 (1983) 
772 (1983) 
1607 (1983) 
1072 (1982) 
140 (1983) 
282 (1983) 
332 (1983) 
568 (1981) 
218 (1983) 

204 
585,1084,1086,1338 
585,1084,1086 
1100 
131 
1120 
160,439,1103 
255 
609 
576 
637,1245 
184 
114 
146 
212,1120 
343 
816 
1170 
1084,1086 
1084,1086 
628,678,695,818,1050 
265 
218,260,782,1171,1191 
4,1230 
236 
1245 
175 
818,887 
105 
632 
160,230,358,575,590,600,1171,1228, 
1272,1323 
293 
131,159,802,810 
1353 
189 
251,391 
315,362 
184 
245 
122 
1230 
674,1131 
1108,1190 
133 
1221 
1236 
818,1050 
1228 
637,911 
66 
160,1192 
585,1084,1086,1338 
615,1105,1310 
887 
16,309,753 
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VAN NATTA CITATIONS 

Name Citation Pages 

James R. Kunst 36 Van Natta 861 (1984) 1057 
James A. Kurth 26 Van Natta 219 (1978) 380 
Krista Larson 36 Van Natta 66 (1984) 321 
Daniel Leaton 36 Van Natta 1081 (1984) 1193 
Donald L. Lentz 35 Van Natta 1084 (1983) 265,768 
Dan Lingo 35 Van Natta 1261 (1983) 377,1271 
Linda L. Logan 36 Van Natta 110 (1984) 1111 
Brad L. Loren 35 Van Natta 303 (1983) 105 
John Losinger 36 Van Natta 239 (1984) 861 
Curtis A. Lowden 30 Van Natta 642 (1981) 1055 
Gerry W. Lowe 35 Van Natta 1372 (1983) 720 
P h i l l i p E. Lowe 1 Van Natta 23 (1967) 133 
Pauline Mabe 6 Van Natta 98 (1971) 133 
Max Madden 34 Van Natta 1014 (1982) 26 
Duane E. Maddy 35 Van Natta 1629 (1983) 1,576 
Neal D. Maloney 36 Van Natta 1071 (1984) 1283 
Timothy D. Martinez 35 Van Natta 1315 (1983) 171 
Frank Mason 34 Van Natta 568 (1982) 135,284,681 
James H. Maxwell 36 Van Natta 40 (1984) 26 
Robert F. Maxwell 35 Van Natta 1244 (1983) 1093 
John C. May 34 Van Natta 114 (1982) 829 
John A. Mayer 7 Van Natta 278 (1971) 588 
Kevin McAllister 34 Van Natta 158 (1982) 239,861 
William H. McCall 35 Van Natta 1200 (1983) 1131 
H.A. McCarthy 1 Van Natta 84 (1968) 312 
Gerald McElroy 10 Van Natta 184 (1973) 133 
Henry McGarrah 33 Van Natta 584A (1981) 512 
Juena K. McGuire 35 Van Natta 1053 (1983) 44 
Page/Gordon Medford 1 Van Natta 46 (1967) 133 
Jose Mendoza 8 Van Natta 97 (1972) 1050 
Vernon Michael 34 Van Natta 1212 (1982) 791 
Dan M. M i l l e r 36 Van Natta 245 (1984) 1239 
Lois E. M i l l e r 35 Van Natta 63 (1983) 245 
Lonnie G. M i l l e r 31 Van Natta 103 (1981) 576 
Anthony Mims 34 Van Natta 97 (1982) 73 
Lorrie A. Minton 34 Van Natta 162 (1982) 105 
Edward Morgan 34 Van Natta 1590 (1982) 20,251,391 
Martha Mount 35 Van Natta 557 (1983) 1182 
Charles A. Murray 34 Van Natta 249 (1982) 146,184,206 
Joseph Nacoste 7 Van Natta 21 (1971) 898 
William A. Newell 35 Van Natta 629 (1983) 265,768,791,802,1047 
Edward Nixon 35 Van Natta 1177 (1983) 1047 
Alfred M. Norbeck 35 Van Natta 802 (1983) 747 
Rick E. O'Dell 35 Van Natta 1169,1238 637,761 
Robert H. O'Dell 35 Van Natta 1214 (1983) 321 
John J. O'Halloran 34 Van Natta 1504 (1982) 19 
John J. O'Halloran 34 Van Natta 1101,1196 18 
Mark O'Hara 35 Van Natta 587 (1983) 621 
Mary O f f u t t - L i t t e l l 35 Van Natta 536 (1983) 373 
Jo Wanda Orman 35 Van Natta 650 (1983) 94,139,753 
Mary E. Osborne 35 Van Natta 186 (1983) 1093 
Alejandro Pagan 3 Van Natta L82 (1969) 1341 
B i l l Painter 33 Van Natta 704 (1981) 829 
Benjamin G. Parker 36 Van Natta 69 (1984) 193,334,1165 
Robert A. Parker 33 Van Natta 259 (1981) 576 
Thomas D. Parker 36 Van Natta 1165 (1984) 1374 
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VAN NATTA CITATIONS 

Name Citation Pages 

Jimmie Parkerson 35 Van Natta 1247 (1983) 818,1210,1240,1258,1278,1313 
Wayne Patterson 34 Van Natta 1493 (1982) 1353 
Irene Penifold 33 Van Natta 707 (1981) 247 
Clara Peoples 31 Van Natta 134 (1981) 588,1179 
Jose G. Perez 36 Van Natta 720 (1984) 1120 
Robert G. Perkins 36 Van Natta 1050 (1984) 1364 
Michael Petkovich 34 Van Natta 98 (1982) 205,737,1245 
Stella P h i l l i p s 35 Van Natta 1276 (1983) 675,747 
Walter C. P h i l l i p s 33 Van Natta 505 (1981) 59 
Richard Pick 34 Van Natta 957 (1982) 747,1146 
Dean Planque 34 Van Natta 1116 (1982) 175 
Dallas C. Poage 35 Van Natta 1318 (1983) 1353 
Noble Price 35 Van Natta 190 (1983) 1105 
Elfreda Puckett 8 Van Natta 158 (1972) 239,861,1057 
Wilfred Pultz 35 Van Natta 684 (1983) 88,160,230 
Je r i Putnam 34 Van Natta 744 (1982) 637 
Elbert E. Quails 35 Van Natta 112 (1983) 901 
Ronald Queen 34 Van Natta 116 (1982) 681 
Gary R. Rapp 34 Van Natta 1236 (1982) 1239 
Darreld W, Rayl 34 Van Natta 1204 (1982) 681 
CI eve A. Retchless 35 Van Natta 1651 (1983) 1055,1328 
Carlos V. Rios 8 Van Natta 85 (1972) 1050 
Gleason W. Rippey 36 Van Natta 778 (1984) 865,1313 
Janet S. Robb 34 Van Natta 1086 (1982) 129 
Lesley L. Robbins 31 Van Natta 208 (1981) 778 
Bettie L. Rogers 30 Van Natta 35 (1980) 312,615 
Charles C. Rooker 9 Van Natta 103 (1972) 887 
William H. Ruff 34 Van Natta 1048 (1982) 380 
Joda M. Ruhl 34 Van Natta 2 (1982) 377 
Kenneth M. Rumsey 29 Van Natta 440 (1980) 818 
John E. Russell 36 Van Natta 678 (1984) 1055,1057,1196 
Matthew Sampson 34 Van Natta 1145 (1982) 133 
Robert Sanchez 32 Van Natta 80 (1981) 255 
Lucine Schaffer 33 Van Natta 511 (1981) 146,184,1290 
Anna M. Scheidemante35 Van Natta 740 (1983) 1144 
Leroy R. Schlecht 32 Van Natta 261 (1981) 293,576 
Charles M. Schwab 36 Van Natta 333 (1984) 1111 
Paul Scott 35 Van Natta 1215 (1983) 21,720,807,901 
Mark L. Side 34 Van Natta 661 (1982) 818,829,887 
H i l a r i a 0. Silva 35 Van Natta 1223 (1983) 679 
Elizabeth Simmons 11 Van Natta 282 (1974) 681 
Wesley Skeen 9 Van Natta 9 (1972) 312 
Lowell D. Slama 35 Van Natta 744 (1983) 353 
Gary 0. Soderstrom 36 Van Natta 1366 (1984) 1339 
Charles Sparkman 36 Van Natta 768 (1984) 765 
Charles Sparkman 36 Van Natta 765 (1984) 768 
Carlton A. Spooner 34 Van Natta 1594 (1982) 165 
Terry L. Starbuck 34 Van Natta (1982) 592 
Wesley Stiennon 35 Van Natta 365 (1983) 818 
Warren F. Stier 36 Van Natta 334 (1984) 304,320 
William S t i l l 34 Van Natta 1543 (1982) 139,143 
Richard Stinson 29 Van Natta 469 (1980) 588 
Eonia Z. Stoa 34 Van Natta 1206 (1982) 1093 
William Strebendt 35 Van Natta 314 (1983) 105 
Lawrence Sullivan 35 Van Natta 1383 (1983) 309 
Mildred E.' Swenson 35 Van Natta 566 (1983) 300 
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VAN NATTA CITATIONS 

Name Citation Pages 

Terry D. Swindell 32 Van Natta 151 (1981) 8 
James A. Taylor 29 Van Natta 847 (1980) 1072 
Eugene Thomas 35 Van Natta 16 (1983) 160 
James G. Thomas 35 Van Natta 714,827 44,679 
John R, Thomas 36 Van Natta 158 (1984) 236 
John R. Thomas 34 Van Natta 1207 (1982) 236 
John R. Thomas 36 Van Natta 13 (1984) 236 
Minnie Thomas 34 Van Natta 40 (1982) 251 
Myrtle L. Thomas 35 Van Natta 1093 (1983) 1314 
James W. Thomason 36 Van Natta 143 (1984) 139 
Charles L. Thornton 35 Van Natta 690 (1983) 165 
Marvin Thornton 34 Van Natta 999 (1982) 293 
Opal Triano 15 Van Natta 127 (1975) 16 
Lewis Twist 34 Van Natta 290 (1982) 65,113,626,1108,1250 
Inez Van Horn 35 Van Natta 432 (1983) 780 
Donald VanDinter 34 Van Natta 1485 (1982) 44 
Donald VanDinter 35 Van Natta 1574 (1983) 44 
Walter T. VanMetre 35 Van Natta 1792 (1983) 247 
Eugene Voris 35 Van Natta 598 (1983) 1093 
Waunita M. Walker 36 Van Natta 44 (1984) 25,26,40,1057,1135 
Thomas B. Ward 35 Van Natta 1552 (1983) 251,391 
Sharon F. Webster 35 Van Natta 1638 (1983) 818,1050 
Samuel Weimorts 32 Van Natta 198 (1981) 861 
Ray A. Whitman 36 Van Natta 160 (1984) 146,327,747,1103,1146,1196 
Thomas C. Whittle 36 Van Natta 343 (1984) 323,582 
Elaine L. Williams 36 Van Natta 290 (1984) 848 • 
Ray Williams 20 Van Natta 89 (1977) 133 
Robert Williams 35 Van Natta 1758 (1983) 362 
Hazel M. W i l l i s 35 Van Natta 1750 (1983) 1222 
Donald Wischnofske 32 Van Natta 136 (1981) 129 
Donald Wischnofske 34 Van Natta 664 (1982) 129,641,911,1254 
Casimer Witkowski 35 Van Natta 1661 (1983) 23,63,173 
Leonard Wonsyld 34 Van Natta 230 (1982) 189,714 
Lawrence Woods 34 Van Natta 1671 (1982) 171 
Charles L. Wray 34 Van Natta 1742 (1982) 588 
Robert Wright 11 Van Natta 40 (1973) 133 
Clyde Wyant 36 Van Natta 1067 (1984) 1135,1196,1269 
Eduardo E. Ybarra 35 Van Natta 1192 (1983) 121,246,1190 
Myrtle E. York 36 Van Natta 23 (1984) 63,210,337 
Donald J. Young 35 Van Natta 143 (1983) 391 
V i r g i l Young 28 Van Natta 658 (1980) 681 
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ORS CITATIONS 
ORS 18.475(2) 920 
ORS 19.125(3) & (4) 1380 
ORS 40.065 343 
ORS 40.065(2) 323,343 
ORS 147.005 et seq. 167 
ORS 147.155(5) 167 
ORS 167.121 1136 
ORS 167.121(12) 1136 
ORS 167.122 1136 
ORS 174.120 133 
ORS 182.090 953 
ORS 183.310 to .550 26 
ORS 183.315(1) 26 
ORS 183.400(1) 525 
ORS 183.450(1) 956 
ORS 183.497(1) 953 
ORS 267.117(2) 1136 
ORS 654.252 525 
ORS 654.264(2) 525 
ORS 656.002 681 
ORS 656.002(7) 681 
ORS 656.005 218,291 
ORS 656.005(6) 934 
ORS 656.005(7) 315,1222,1407 
ORS 656.005(8)(a) 871,1398 
ORS 656.005(8)(b) 363,403,681 
ORS 656.005(8)(c) 363,403 
ORS 656.005(9) 26,403,934,1050,1407 
ORS 656.005(13) 1395 
ORS 656,005(14) 218,950 
ORS 656.005(17) 172,213,905,1105,1411 
ORS 656.005(21) 218,934 
ORS 656.005(25) 218 
ORS 656.005(26) 218,291 
ORS 656.005(27) 353,1361 
ORS 656.005(28) 218,291,976,1216 
ORS 656.005(31) 1216 
ORS 656.012(2) 131,403 
ORS 656.012(2)(a) 26 
ORS 656.012(2)(b) 131,349 
ORS 656.012(2)(c) 1273 
ORS 656.017 218,230 
ORS 656.017(1) 457 
ORS 656.018 950 
ORS 656.018(1) 457 
ORS 656.018(4) 131 
ORS 656.020 950 
ORS 656.023 218,976,1136 
ORS 656.027 218,291,976,985,1136,1303 
ORS 656.027(3) 976,1303 
ORS 656.027(5) 985 
ORS 656.027(7) 218,569 
ORS 656.029 218,230,260,298,590,782,788,950,1171,1191 
ORS 656.029(1) 218,230,260,626,782,788,950,1171,1191 
ORS 656.029(2) 218,230,1171 
ORS 656.029(3) 218 
ORS 656.029(4) 218 
ORS 656.052 218,782 
ORS 656.052(2) 14,1136 
ORS 656.054 218,230,782 
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ORS 656.054(1) 590,1136 
ORS 656.124 (pre-1965) 218,230 
ORS 656.124(1) 260 
ORS 656.126(1) 782,985 
ORS 656.128 218,569 
ORS 656.128(1) 569 
ORS 656.154 293,609 
ORS 656.156 1268 
ORS 656.202(1) 218,230,1171 
ORS 656.202(2) 160,274,681,1146,1361 
ORS 656.204 1216 
ORS 656.206(1)(a) 135,284,939,1144,1214 
ORS 656.206(3) 98,135,175,284,463,604,650,857,965,1230,1236,1331 
ORS 656.206(5) 182,636 
ORS 656.208 1216 
ORS 656.209 934 
ORS 656.210 472,502,640,1285 
ORS 656.210(1) 1361,1392 
ORS 656.210(3) 129,446,681,791,1392 
ORS 656.212 175,353,502,1392 
ORS 656.214(2) 8,453,720,887,934 
ORS 656.214(2)(c) 934 
ORS 656.214(2)(d) 166 
ORS 656.214(2)(g) 8 
ORS 656.214(2)(h) 8 
ORS 656.214(3) 934 
ORS 656.214(4) 934 
ORS 656.214(5) 7,166,432,587,621,773,857,886,934,1100,1106, 

1154,1242 
ORS 656.218 1216 
ORS 656.222 8,135,139,143,934,1148,1202 
ORS 656.222(1) 175 
ORS 656.230 1341 
ORS 656.236(1) 1,576 
ORS 656.245 26,44,114,131,165,171,172,265,309,360,384,419, 
490,504,604,609,632,712,718,753,765,774,791,802,1047,1067, 
1070,1071,1079,1093,1096,1158,1170,1222,1256,1269,1305,1323, 
1351,1372,1411 

ORS 656,245(1) 7,26,44,77,265,483,516,700,765,768,959,989, 
1071,1148,1407 

ORS 656.245(2) 265,516,768 
ORS 656.245(3) 44,516,609,802,1096,1395 
ORS 656.248 26,44 
ORS 656.262 66,446,681,962,1216,1407 
ORS 656.262(1)— 472,1222 
ORS 656.262(2) 829 
ORS 656.262(3) 315,1222 
ORS 656.262(4) -129,160,315,333,446,472,829,911,1230 
ORS 656.262(4)(b) 472 
ORS 656.262(5) 681 
ORS 656.262(6) 58,160,253,315,327,428,439,443,446,465,472, 

559,747,790,861,1407 
ORS 656.262(7) 428 
ORS 656.262(8) 678 
ORS 656.262(9) 16,129,362,439,465,472,987 
ORS 656.262(10) 129,160,327,495,681,747,790,818,829,866, 

887,911,959,987,1103,1192,1240,1283,1407 
ORS 656.265 315 
ORS 656.265(1) 66,321 
ORS 656.265(4) 66,870 
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ORS 656.265(4)(a) 66,315,321,1296,1415 
ORS 656.265(4)(b) 780 
ORS 656.265(4)(c) 66 
ORS 656.268 21,64,175,189,253,632,674,681,720,764,829, 

978,1115,1194,1202,1206,1245,1253,1395 
ORS 656.268(1) 681,939,1273 
ORS 656.268(2) 681,944 
ORS 656.268(3) 16,681,962,1394 
ORS 656.268(4) 449,455,681,818,953 
ORS 656.268(5) 61,490,892,1148,1230 
ORS 656.268(6) 449 
ORS 656.271 681,939 
ORS 656.273 113,165,189,265,293,576,632,712,718,737,753, 

765,851,901,939,1109,1230,1250,1310,1335,1411 
ORS 656.273(1) 465,490,892,995,1115,1395 
ORS 656.273(2) 1222 
ORS 656.273(3) 465,718,1254,1411 
ORS 656.273(3)(a) & (b) 681 
ORS 656.273(4) 681,700 
ORS 656.273(4)(b) 791 
ORS 656.273(6) 439,559,1081,1230,1240,1254,1283 
ORS 656.273(7) 249 
ORS 656.278 159,171,265,269,293,681,700,765,768,774,791, 

802,914,916,1047,1079,1222,1253 
ORS 656.278(3) 681,914 
ORS 656.278(4) 131,681,802 
ORS 656.278(5) 269 
ORS 656.278(5)(b) 171 
ORS 656.283 25,26,77,131,171,432,449,681,700,768,1184,1245,1273 
ORS 656.283(1) 26,61,245,822,1388 
ORS 656.283(l)(a) 822 
ORS 656.283(2) 26,822 
ORS 656.283(6) 304,312,334,343,956,1402 
ORS 656.289 171,265,700,768,829,1070,1228,1252 
ORS 656.289(3) 72,133,801,816,1178,1181,1279 
ORS 656.289(4) 559,576,851 
ORS 656.295 43,121,171,801,816,829,1258,1278 
ORS 656.295(2) 801,816,1178,1181 
ORS 656.295(5) 23,26,44,57,69,80,107,139,152,210,212,280,298, 

323,331,337,343,372,374,496,565,582,634,648,669,680,699,717, 
760,860,883,914,1076,1120,1156,1168,1177,1182,1242,1244,1254,1320 

ORS 656.295(6) 768 
ORS 656.295(8) 956 
ORS 656.298 26,916 
ORS 656.298(6) 494,507,509,567,970,1120,1395,1402 
ORS 656.301 1384 
ORS 656.304 1341 
ORS 656.307 44,88,160,181,230,333,439,590,851,1171,1254,1302,1323 
ORS 656.313 818,887,892 
ORS 656.313(1) 566,892,959,1050 
ORS 656.313(2) 631,677,695,818,887,1050 
ORS 656.313(3) 962 
ORS 656.319 239,428 
ORS 656.319(1) 678,1055 
ORS 656.319(l)(a) 300,1394 
ORS 656.319(l)(b) 678 
ORS 656.325 175,700,829 
ORS 656.325(2) 700 
ORS 656.325(3) 1144 
ORS 656.325(4) 424,1080 
ORS 656.325(5) 175 
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ORS 656.325(6) 449,700 
ORS 656.330(1) 829 
ORS 656.340 1273 
ORS 656.382 495,829,1407 
ORS 656.382(1) 16,160,327,439,681,866,887,952,1364,1388 
ORS 656.382(2) 3,16,164,358,590,601,681,778,1050,1062,1384,1388 
ORS 656.382(3) 681 
ORS 656.386(1) 952,1050,1316,1388 
ORS 656.386(2) 1050 
ORS 656.388(1) 13,26,158,212,239,384,866 
ORS 656.388(2) 455,559,717 
ORS 656.388(4) 1273 
ORS 656.407 950 
ORS 656.411 950 
ORS 656.578 609 
ORS 656.580(1) 576 
ORS 656.580(2) 293 
ORS 656.587 293 
ORS 656.593 19,293,576,1084,1086 
ORS 656.593(1) 293,576,585,609 
ORS 656.593(1)(a) 585,609,1084,1086 
ORS 656.593(l)(c) 293,576,944 
ORS 656.593(l)(d) 293,576,944 
ORS 656.593(2) 576 
ORS 656.593(3) 293,944 
ORS 656.636(2)(b) 1361 
ORS 656.637 1361 
ORS 656.704 1366 
ORS 656.704(2) 1366 
ORS 656.704(3) 25,26,44,455 
ORS 656.708(3) 455,1366 
ORS 656.726(2) 1366 
ORS 656.726(4) 700 
ORS 656.726(5) 133 
ORS 656.728 1273 
ORS 656.728(3) 944 
ORS 656.728(6) 61,245,1239,1273 
ORS 656.735- 782,1366 
ORS 656.740 1366 
ORS 656.740(4) —1366 
ORS 656.745 829 
ORS 656.745(3) 1366 
ORS 656.802(1) 403 
ORS 656.802(1)(a) 507,512,768,970,1103 
ORS 656.802(2) 776 
ORS 656.806 403 
ORS 656.807 1415 
ORS 656.807(1)— 363,393,1371,1415 
ORS 656.807(5) 1296,1361,1415 
ORS 656.807(4) 274 
ORS 659.121 1380 
ORS 659.121(1) 1380 
ORS 659.415 1380 
ORS 737.265(2) 928 
ORS 737.330(1) 928 
ORS 737.560(2) 928 
ORS 743.006 928 
ORS 746.035 928 
ORS 746.045 928 
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ADMINISTRATIVE RULE CITATIONS 

OAR 436-54-212 640 
OAR 436-54-212(2)(i) 5,86 
OAR 436-54-212(3) 1285 
OAR 436-54-212(3)(i) 5,86 
OAR 436-54-212(4) (a) 640 
OAR 436-54-222(1) 353,637 
OAR 436-54-222(2) 353 
OAR .436-54-222(3) 353,637 
OAR 436-54-222(4) 175 
OAR 436-54-222(5) 175,353,375 
OAR 436-54-222(6) 175 
OAR 436-54-222(6)(b) 175 
OAR 436-54-225 502 
OAR 436-54-225(1) & (2) 502 
OAR 436-54-245(4) 1118 
OAR 436-54-245(5) 516,1096 
OAR 436-54-281 264 
OAR 436-54-283 264,829 
OAR 436-54-284 700 
OAR 436-54-286 602 
OAR 436-54-310(1) 987 
OAR 436-54-310(3)(e) 959,1062 
OAR 436-54-320 375,449,495,829,887,1068,1388 
OAR 436-54-330 et seq. 44.278,851 
OAR 436-54-332 439 
OAR 436-61-005(4) 1273 
OAR 436-61-005(12) 1273 
OAR 436-61-010(13) 1273 
OAR 436-61-017 1273 
OAR 436-61-100 1273 
OAR 436-61-111(2) 829 
OAR 436-61-lll(2)(b) 829 
OAR 436-61-191 829 
OAR 436-61-970(1) 1239 
OAR 436-61-981 829 
OAR 436-61-998 61,245,822,1239,1273 
OAR 436-65-510 to -530 302 
OAR 436-65-536(3) 349 
OAR 436-65-545 166 
OAR 436-65-548 166 
OAR 436-65-550 647 
OAR 436-65-565(3) 349 
OAR 436-65-600 et seq. 4,15,41,61,70,139,143,195,249,265, 

284,288,323,325,352,358,390,432,648,650,669,696,720,734, 
739,762,827,843,849,857,1082,1105,1106,1155,1190,1207,1209,1331 

OAR 436-65-602(2) (a) 432,843 
OAR 436-65-601 432 
OAR 436-65-601(4) 432 
OAR 436-65-605 1288 
OAR 436-65-609 to -675 432 
OAR 436-65-620(2) 432 
OAR 436-65-645 849 
OAR 436-67-005(21) 700 
OAR 436-67-138 700 
OAR 436-69-201 26,44,77,252 
OAR 436-69-201(2) 26,1184 
OAR 436-69-201(2)(a) 26,1184 
OAR 436-69-201(2)(b) 26 
OAR 436-69-201(7) 1146,1148 

-1461-



OAR 436-69-401(1) 1395 
OAR 436-69-401(2) 1395 
OAR 436-69-501 26,525,898 
OAR 436-69-701 26 
OAR 436-69-701(3) 525 
OAR 436-69-801 26 
OAR 436-69-801(4) 636 
OAR 436-69-801(8) 26 
OAR 436-69-901 26,77 
OAR 436-69-901(2) & (5) 26 
OAR 436-69-901(3)(b) 44 
OAR 436-83-125 428 
OAR 436-83-245 44 
OAR 436-83-280 44 
OAR 436-83-290 1131 
OAR 436-83-310 312 
OAR 436-83-400 702 
OAR 436-83-400(3) 20,96,169,251,303,391,883,1076,1103 
OAR 436-83-400(4) 96,169,391 
OAR 436-83-460 212,675,747,776,818 
OAR 436-83-480 246,331 
OAR 436-83-480(2) 23 
OAR 436-83-525 189,1105 
OAR 436-83-700(1)- 133 
OAR 436-83-700(2) 133 
OAR 436-83-820 171 
OAR 438-05-040(4)(c) 1305,1309 
OAR 438-06-075 1131 
OAR 438-06-105 829 
OAR 438-07-005(7) 1290 
OAR 438-11-005(2) 1178,1181 
OAR 438-47-010 144,569 
OAR 438-47-010(1) 131,144 
OAR 438-47-010(l)(c) 144 
OAR 438-47-010(2) 144,585,1084,1086,1131,1228,1316,1320,1360 
OAR 438-47-010(3) 144 
OAR 438-47-010(4) 802 
OAR 438-47-010(5) 802,1050 
OAR 438-47-015 131,699 
OAR 438-47-030 626 
OAR 438-47-040(1) —8 
OAR 438-47-040(2) 169 
OAR 438-47-045 1273 
OAR 438-47-070(2) 131,802 
OAR 438-47-090— 230,1272,1328 
OAR 438-47-090(1) 590,1171,1323 
OAR 438-47-090(l)(a), (b) & (c) 160 
OAR 438-47-095 —585,701,1084,1086 

LARSON CITATIONS 
1 Larson, Workmen's Compensation Law, Section 13.12 1418 
1 Larson, Workmen's Compensation Law, Section 13.22 (1982) 424,1418 
1 Larson, WCL 5-172, Section 25.00 (1972) 810 
1 Larson, WCL, Section 17.50 (1982) 237 
1A Larson, WCL, Section 22.00 (1979) 315 
1A Larson, WCL, Section 31.00 (1979) 1353 
IB Larson, WCL, Section 42.23 403 
IB Larson, WCL, Section 41.32 (1979) 403 
1C Larson, WCL, Section 47.51, 8-291 (1982) 1136 
4 Larson, WCL, Section 95.00 to 95.21 (1983) 419 
4 Larson, WCL, Section 95.23 (1984) 1240 

-1462-



The following Memorandum Opinions are not published i n t h i s volume. These decisions 
may be ordered from the Workers' Compensation Board using the numbers provided. 

MEMORANDUM OPINIONS 

Name, WCB Number (Month/Year) 
Abel, L i l l i a n , 80-05780 (9/84) 
Albers, Goldie, 83-07864 (8/84) 
A l i r e , Joseph T., 83-05327 (5/84) 
Anderegg, Carmela R. , 83-04407 (9/84) 
Anderson, Edwina J., 83-07059 (8/84) 
Anderson, Renee A., 83-06404 (8/84) 
Anderson, William J., 82-07774 (6/84) 
Apodaca, Lena C, 83-03179 etc. (7/84) 
Arent, Iracema, 82-09909 (3/84) 
Armstrong, Barbara B., 82-05787 (5/84) 
Arwood, Richard W., 83-03877 (3/84) 
Austin, Wanda J., 82-01869 (6/84) 
Autery, Alice J., 83-05522 (5/84) 
Ayoub, Mazhar, 82-11781 (2/84) 
Azari, Parvin D., 83-05074 (6, 7/84) 
Baker, Harry E., 82-11142 (2/84) 
B a l l , William, 82-04585 (1/84) 
Bamford, Chris B., 82-11552 etc. (1/84) 
Barber, Darlene J., 81-05836 (9/84) 
Barley, Charles J., 82-07211 (5/84) 
Barlow, Terrance J., 83-06374 (7/84) 
Bas, Gloria J., 83-01283 (1/84) 
Basye, Betty K., 82-00797 (2/84) 
Bates, Timothy W., 82-02879 (4/84) 
Baugh, James L., 83-02556 etc. (7/84) 
Beanan, Steven R., 82-07591 (8/84) 
Beaudoin, Roland R., 83-08447 (5/84) 
Becker, Greg, 83-08178 (8/84) 
B e l l e i s l e , Robert, 82-03419 (2/84) 
Bender, Mary F., 82-00031 (6/84) 
Bender, Nolan I , , 83-02504 (2/84) 
Benefiel, Wesley H., 83-06355 (4/84) 
Benton, Marion J., 82-10084 (3/84) 
Bentz, Sharon K., 83-06634 (5/84) 
Berry, James, 80-10398 (2/84) 
Bertschy, Robert J., 83-05085 (7/84) 
Besflug, Christian, 83-06411 (9/84) 
Betancourt, Gumaro M., 83-06248 (6/84) 
Bidwell, Delores A., 83-01373 (8/84) 
Bishop, Kenneth C., 82-10565 (1/84) 
Bishop, Steven W., 83-03348 (6/84) 
Black, Douglas, 83-08493 (8/84) 
Black, Thomas L., 83-00857 (1/84) 
Blom, Ray C, 83-06637 etc. (7/84) 
Bluhm, Myrl C, 82-01203 (4/84) 
Boe, Lauren A., 83-05374 (5/84) 
Botefur, Ernest W., 82-08895 (9/84) 
Boyd, Kenneth G., 83-00923 (3/84) 
Bradford, James M., 82-08839 (3/84) 
Branson, Eldon F., 83-04855 (5/84) 
Brantley, Thomas J., 82-07890 (1/84) 
Brech, Anthony P., SS^^OU (5/84) 
Breeding, Charles A., 82-08167 (5/84) 
Brehmer, Neva W., 83-02740 (6/84) 

Name, WCB Number (Month/Year) 
Briscoe, Phyllis N., 83-02502 (6/84) 
Brisso, Lorraine J., 82-11192 (4/84) 
Brooks, Roy, 82-08049 (2/84) 
Brown, Bea, 82-07977 (2/84) 
Brown, Chris J., 82-06237 (7/84) 
Brown, Mary I . , 83-03365 (4/84) 
Brown, Richard L., 82-10463 (1/84) 
Buffum, Edmond E., 83-00820 (4/84) 
Bunch, Larry, 83-02026 (2/84) 
Burks, Lloyd E., 83-04598 (3/84) 
Burleigh, Eddie R., 83-09106 (9/84) 
Burleigh, Stephen, 83-06257 etc. (9/84) 
Burress, George V., 83-01726 (7/84) 
Burt, Lucy J., 83-00462 (3/84) 
Butler, Phyllis A., 83-04496 (7/84) 
Caldwell, James B., 83-02290 (1/84) 
Calloway, Henry T., 83-04431 (6/84) 
Cameron, Loisel E., 81-07428 (2/84) 
Campbell, Steven E., 83-04238 (7/84) 
Campbell, William J., 82-06169 (6/84) 
Caplener, Beverly, 81-06170 etc. (5/84) 
Carey, Collene L., 82-03590 etc. (1/84) 
Carlson, O r v i l l e L., 82-08032 (2/84) 
Carlson, Richard J., 83-07494 (8/84) 
Carpenter, P h i l i p S., 80-09663 (2/84) 
Carroll, Jack S., 83-00006 (3/84) 
Casciato, Frank A., 83-02893 (6/84) 
Cashmore, Joseph W., 83-00267 (9/84) 
Caudle, Wade W., 82-07367 (8/84) 
Chavez, Fidel B., 83-03159 (6/84) 
Cherry, William E., 82-11727 (4/84) 
Christensen, David C,, 83-00378 (3/84) 
Christensen, E l l i s C., 83-04704 (4/84) 
Christensen, Jim, 83-01210 etc. (1/84) 
Chung, Richard, 82-06862 (5/84) 
Clark, Daniel K., 83-08486 (9/84) 
Clark, James A., 83-04666 (7/84) 
Clark, Jeannie, 82-04075 (4/84) 
Clark, Kenneth, 82-11473 (6/84) 
Clem, Sharon J., 83-03622 (4/84) 
Clugston, John W., 82-03351 (1/84) 
Coble, Steven W., 80-04158 (4/84) 
Cogswell, Marilyn, 83-05552 (4/84) 
Collins, Richard H., 82-10268 (3/84) 
Comte, Karen, 82-00717 etc. (3/84) 
Condu, Toni E., 82-11401 (1/84) 
Conn, William K., 83-02082 (4/84) 
Conway, Michael J., 83-01887 (3/84) 
Cook, Fred H., 82-07267 (9/84) 
Cooper, Charles E., 83-07182 (7/84) 
Cooper, Robert W., 83-01133 (2/84) 
Copley, Michael D., 83-00158 (1/84) 
Corder, George B., 82-03405 etc. (6/84) 
Corliss, Joe W., 83-04599 (9/84) 
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Name, WCB Number (Month/Year) 
Cory, Lawrence A., 83-03866 (3/84) 
Couey, L i l a M., 83-09028 (8/84) 
Coulson, Gerry R., 82-05188 etc. (3/84) 
Counts, Theodore W., 83-06267 (9/84) 
Crenshaw, Cody J., 82-11507 (4/84) 
Crews, William C., 82-05622 (2/84) 
Crites, Michael W., 83-01778 (3/84) 
Crockett, Robert F., 83-07800 (9/84) 
Cross, James A., 83-02938 (6/84) 
Crossland, Leo D., 83-05357 (6/84) 
Crowther, Frank L., 83-05175 (2/84) 
Culp, T e r r y l l S., 82-06467 (1/84) 
Cummings, Norman C., 83-03749 (8/84) 
Current, Shirley J., 82-09748 (6/84) 
Curtis, Louise L., 83-06220 (8/84) 
Dale, William J., 83-05859 etc. (5/84) 
Dalton, Robert W., 83-00705 etc. (6/84) 
Damis, Katherine K., 83-02169 (3/84) 
Daniels, William E., 80-05337 (9/84) 
Davisson, Harry J., 82-10465 (1/84) 
Dechand, LeRoy A., 81-06590 (5/84) 
Deen, Steven G., 83-03874 (1/84) 
Degeer, Gaylon, 82-07024 etc. (3/84) 
Delair, Ron G., 83-04527 (5/84) 
Deleon, Joyce E., 81-11262 (6/84) 
DeLeon, Lucas, 83-00011 etc. (1/84) 
Deloney, Archie L., 82-09755 (3, 3/84) 
DeRosa, James V., 83-03805 (4/84) 
DeRousse, William E., 82-03833 (2/84) 
Dezellum, Eldon, 82-02252 (6/84) 
Dickason, Orval G., 82-10471 (6/84) 
Dickens, Douglas, 83-09669 etc. (8/84) 
D i t t e r i c k , Joseph F., 83-06035 (9/84) 
Dizick, Paul H., 83-00902 (3/84) 
Dobbins, I r a L., 82-11289 (5/84) 
Dobson, Walter E., 83-02930 (4/84) 
Dolezal, Steve M., 83-03735 (3/84) 
Doney, George F., 82-10233 (5/84) 
Dossey, Vernon H., 82-10717 (2/84) 
Drake, William A., 82-07841 (1/84) 
Dryden, Raymond H., 83-00182 (2/84) 
Dubell, Otto E., 82-03244 (6/84) 
Duckett, Marion Schumacher, 83-06180 
Dugas, Ray L., 83-03813 (7/84) 
Duke, Kenneth A., 83-01200 (8/84) 
Duncan, Patricia M., 82-09670 (5/84) 
East, Tor R., 83-02065 (4/84) 
Edwards, Charles B., 82-06575 (1/84) 
Edwards, Donald J., 79-09996 (9/84) 
Edwards, Robert, 83-05432 etc. (9/84) 
Egenhoff, Dennis W., 83-06594 (4/84) 
Englemann, Daniel R., 82-06449 (7/84) 
Enquist, William L., 82-09771 (4/84) 
Erickson, Robert, 83-00806 etc. (8/84) 
Erickson, Sidney A., 83-04041 (4/84) 
Erickson, Stephen J., 84-00806 (9/84) 
Escoto-Ojeda, Jose, 83-05150 (9/84) 

Name, WCB Number (Month/Year) 
Evans, Norman E., 83-01498 (7/84) 
Faircloth, Cecil S., 81-02322 (3/84) 
Faulkner, Amil R., 82-10980 (6/84) 
Fawcett, Paula, 82-08965 (3/84) 
Finch, Kathryn L., 82-09156 (9/84) 
Fi n n e l l , Barbara L., 83-00156 (8/84) 
Fischer, Bernard D., 82-08014 (3/84) 
Fiske, Pear] P., 82-08427 (1/84) 
Fitzgerald, Dorothy H., 82-01428 (6/84) 
Fitzgerald, Larry H., 82-10460 (2/84) 
Flores, Santiago, 82-11741 (1/84) 
Flores, Santiago, 83-10110 (9/84) 
Foltz, Vivian, 83-05536 (8/84) 
Fonseca, Jose L., 83-09881 (9/84) 
Ford, Paul M., 82-09898 (3/84) 
Forrester, Harry E., 83-05200 (5/84) 
Fourier, Shirley L., 83-07163 (7/84) 
Franks, Daniel, 83-07820 (7/84) 
Franks, Rose E., 82-10263 (3/84) 
Fueston, Gerald R., 82-00187 (1/84) 
Fuller, Becky A., 83-05421 (7/84) 
Gabaldon, John, 81-05059 (5/84) 
Garcia, Connie A., 83-07303 etc. (8/84) 
Gardner, Walton A., 83-02658 (3/84) 
Garoutte, Harold H., 82-08746 (3/84) 
Gilbert, Patricia A., 83-01917 (1/84) 
Gilkey, Shell H., 81-00679 (2/84) 
G i l l , Charles R., 83-01281 (6/84) 
Gilliam, Anita L., 83-04441 (9/84) 
Giumelli, Louis W., 83-02307 (3/84) 
Goddard, Connie, 82-11769 (3/84) 
Golding, Lawrence E., 82-11598 (8/84) 
Gonzales, Jose B., 82-07601 etc. (3/84) 
Gonzalez, Manuel, 82-03176 (1/84) 
Gore, Beverly A., 83-02540 (5/84) 
Gore, Marshall S., 83-06506 (7/84) 
Gottfried, Laronna R., 82-08262 (1/84) 
Graham, John, 82-05166 (2/84) 
Graham, Mary M., 83-02432 (2/84) 
Graham, Wilma R., 83-04586 (9/84) 
Grandin, Jacqueline, 83-04709 (9/84) 
Graves, Daniel D., 83-00487 (1/84) 
Graves, John F., 83-02086 (5/84) 
Graves, Raymond A., 83-05211 (8/84) 
Gray, Areola D., 82-05062 (1/84) 
Green, Becky E., 82-11482 (4/84) 
G r i f f i n , Mary R., 83-05452 (7/84) 
Grigsby, Beverly, 83-03285 etc. (7/84) 
Grigsby, Donald D., 83-04995 (9/84) 
Gunter, LaVerna J., 82-08923 (2/84) 
Guttery, Alice M., 83-00357 (1/84) 
Hacker, Ronnie L. , 84-00450 (8/84.) 
Haigler, Eugene V., 83-02615 (3/84) 
Hal l , Arthur B., 83-05576 (7/84) 
Hamilton, Lloyd L., 82-11377 (1/84) 
Hamlet, Kathryn J., 82-07654 (2/84) 
Hampton, Jerry D., 83-05252 (7/84) 
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Name, WCB Number (Month/Year) 
Handy, Beverly A., 83-00847 (3/84) 
Hannah, Melody L., 83-03264 (5/84) 
Hanson, John M., 83-03969 (4/84) 
Haret, Geraldine A., 82-05250 (1/84) 
Harrel, Gene R., 82-07331 (8/84) 
Harrington, Rickey L., 83-01997 (7/84) 
Harshe, Ronald L., 83-01165 (3/84) 
Hart, John R., 83-05006 (5/84) 
Hart, Richard D., 82-08013 (2/84) 
H a r t i l l , Gene A., 82-11213 (7/84) 
Hartman, Ruby L., 82-05295 (1/84) 
Hayes, Patri c i a L., 82-09824 (6/84) 
Haynes, Charles S., 81-09765 (8/84) 
Heamish, Abraham, 82-06973 (3/84) 
Heard, Patricia A., 83-04830 (7/84) 
Heinisch, Deborah J., 83-06278 (9/84) 
Helsberg, Bonnie J., 83-02126 (9/84) 
Hergert, Edward E., 83-07428 (5/84) 
Herron, Delmar L., 82-10903 (1/84) 
Hess, Michael D., 80-09629 (4/84) 
Hildahl, Lyle R., 83-03189 (8/84) 
H i l l , Tari L., 83-01745 (5/84) 
Hindman, David P., 83-05744 etc. (8/84) 
Hitchcock, Charles W., 82-10513 (6/84) 
Hitner, William H., 83-03162 (5/84) 
Hobbs, Raymond E., 81-03081 etc. (2/84) 
Hoffman, Alice C, 83-03220 (5/84) 
Hogan, Lester, 82-04892 (4/84) 
Holgate, Norman G., 81-11051 (3/84) 
Holliday, Deborah J., 83-02649 (9/84) 
Holmes, Steven H., 82-06253 (1/84) 
Hoover, G r i f f i t h G., 82-03843 (2/84) 
Howard, Chris, 83-03770 (4/84) 
Howard, Mabel J., 82-10405 (1/84) 
Huffman, Patricia L., 83-03702 (5/84) 
Hunnicutt, Joe 0., 82-11498 (3/84) 
Hutcheson, Robert C, 82-08551 (1/84) 
Jackson, Donald W., 82-09061 (3/84) 
Jackson, Ivery T., 82-09174 (1/84) 
Jacques, Morris, 83-06067 (3,4,7/84) 
James, Jerry E., 83-04579 (4/84) 
Jeffery, Pamela D., 83-01043 (1/84) 
Johnson, Denton R., 83-01518 (7/84) 
Johnson, Everett, 81-07556 (1/84) 
Johnson, George, 82-11704 etc. (4/84) 
Johnson, Lisa M., 83-08901 (9/84) 
Johnson, Martin D., 81-06666 (2/84) 
Johnson, Martin, 82-02207 etc. (1/84) 
Johnson, Maxine J., 83-03222 (5/84) 
Johnston, Robert V., 82-08024 (7/84) 
J o l l y , Thomas S., 82-11269 (7/84) 
Jones, BonetaM., 83-01879 (1/84) 
Jones, George E., 81-02669 (3/84) 
Jones, Murl E., 82-10423 (4/84) 
Jones, Robert B., 82-11270 (2/84) 
Kafanias, Aleka, 81-10259 (8/84) 
Kalkhoven, Janet H., 82-11281 (7/84) 

Name, WCB Number (Month/Year) 
Kaps, Lyle M., 83-01967 (5/84) 
Karam, John S., 82-10092 (1/84) 
Karr, William E., 83-07316 (6/84) 
Kassahn, Jerry E., 82-11458 (1/84) 
Kazim, Mir S., 82-08825 (3/84) 
Kelley, Dennis W., 82-09641 (3/84) 
Kelly, B i l l i e L., 82-10780 (2/84) 
Kelm, Larry L., 83-01836 (9/84) 
Kemp, Roger J., 83-07900 (8/84) 
Kennedy, Earl, 82-03031 (4/84) 
Kenner, Golden, 82-07964 (5/84) 
Kepford, Charles M., 82-10296 (9/84) 
Key, Jim G., 81-10357 (3/84) 
Khep, Darcy L., 83-03193 (7/84) 
King, Bob D., 83-05858 (8/84) 
King, Clay B., 83-00994 (7/84) 
King, Danny C, 83-07284 (8/84) 
King, James D., 83-06960 (6/84) 
Kinman, Viola, 82-09270 etc. (4/84) 
Klym, Emil R., 83-02651 etc. (5/84) 
Knapp, Carol J., 82-08271 (3/84) 
Korte, Roger V., 82-08517 (8/84) 
Krogstad, Donald, 82-09572 (3/84) 
Kubly, Robert P., 82-07818 (1/84) 
Labahn, Dorothea M., 83-01760 (5/84) 
Lacey, Janet A., 83-02734 (4/84) 
Laront, Gloria J., 83-03333 (4/84) 
Laufle, Marilyn P., 83-05790 (6/84) 
Lawrence, Mary L., 83-00027 (5/84) 
Layton, Jimmy K., 83-03487 (2/84) 
Lebatique, Fred (Gomez),78-4014 (3/84) 
Lee, Bruce W., 83-04005 (3/84) 
Lemke, Kenneth J., 83-07411 (5/84) 
Lemons, Dennis F., 82-05015 (8/84) 
Lessick, Joyce I . , 82-00690 etc. (1/84) 
L i t t e l l , Mary L., 82-09013 (2/84) 
Logan, Homer H., 83-04873 (5/84) 
Logan, Joyce D., 83-04053 (3/84) 
Loop, Robert L., 83-01093 (1/84 & 2/84) 
Lucento, Robert, 83-01962 etc. (8/84) 
Lunsford, Teddie D., 82-11127 (3/84) 
Lunsford, Teresa L., 83-09399 (8/84) 
Lynch, Carlyne R., 83-06418 etc. (7/84) 
Mack, Norman A., 83-04016 (3/84) 
Madsen, Melvin K., 83-00070 (7/84) 
Maeyaert, John S., 83-00363 (8/84) 
Maichen, Marvel J., 83-03185 (6/84) 
Mandera, Joseph 0., 83-07920 (9/84) 
Marks, Beverly A., 83-06329 (5/84) 
Marshall, Danny L., 83-01662 (5/84) 
Martin, Richard C, 83-02325 (7/84) 
Matteucci, Suzanne M., 83-01656 (6/84) 
May, Thomas C, 83-09741 (8/84) 
McAninch, Marlene C, 83-02672 (8/84) 
McBride, Anna, 83-05641 etc. (6/84) 
McCall, Cathy J., 81-08883 (2/84) 
McDermott, Edward G., 83-02603 (6/84) 
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Name, WCB Number (Month/Year) 
McDonald, Mary J., 82-07460 etc. (3/84) 
McEldowney, Colleen, 82-05027 (4/84) 
McEntire, Wayne, 83-03833 (6/84) 
Mcllvain, Gilson, 83-03625 (1/84) 
McJunkin, Eldon J., 82-00815 (2/84) 
McKay, Allan, 83-04452 (8/84) 
McLarln, Dennis 0., 82-11505 (4/84) 
McMahan, Betty R., 83-00674 (6/84) 
McNabb, Connie J., 82-05104 (2/84) 
McRae, B i l l i e L., 82-08840 (6/84) 
Medeiros, Dennis E., 82-03747 (4/84) 
Meissner, Phyllis N., 83-09720 (9/84) 
Metier, Harold S., 82-08308 (7/84) 
Meyer, Vincent L., 81-06150 etc. (2/84) 
Michael, Naomi J., 83-04624 (4/84) 
Michaelis, K i t t y A., 83-02243 (4/84) 
M i l l a r d , Victor R., 82-09585 (6/84) 
M i l l e r , Robert C., 82-07083 (8/84) 
Mi l l i g a n , C l e l l , 80-05901 (3/84) 
M i l l s , Nona R., 83-04094 etc. (5/84) 
M i l l s , Ronald, 81-01675 (3/84) 
M i l l s , Vess M., 82-10001 (9/84) 
Minor, Ted, 81-11768 (3/84) 
Miranda, Adolph, 82-07066 (4/84) 
M i t c h e l l , Eugene R., 81-11820 (4/84) 
M i t c h e l l , Jack 0., 82-05931 (6/84) 
Monta, Carlos A., 82-10243 (9/84) 
Montgomery, Cheryl L., 83-10913 (9/84) 
Montgomery, Donald T., 82-11652 (8/84) 
Morgan, Stephen, 83-05943 etc. (7/84) 
Morgan, Vivian S., 81-07211 (6/84) 
Morkert, Kenneth C., 83-06091 (9/84) 
Morrell, Leroy, 83-06911 (4/84) 
Morris, Arthur R., 83-05996 (7/84) 
Morris, Carl M., 82-10007 (9/84) 
Morris, Roy G., 83-10399 (9/84) 
Mortier, June R., 82-09128 (5/84) 
Mosch, Joachim, 83-01538 (4/84) 
Moss, Donald J., 82-08699 etc. (1/84) 
Mount, Jesse, 83-07104 (9/84) 
Mowry, Robert L., 83-03529 (4/84) 
Muilenburg, Thomas J., 82-10403 (9/84) 
Munhall, Robert L., 83-05167 (9/84) 
Myers, Karen A., 82-10676 (1/84) 
Needham, Jerry R., 83-08427 (3/84) 
Nelson, Joyce A., 82-05790 etc. (5/84) 
Nelson, Patricia A., 82-10181 (2/84) 
Nelson, Ronald E., 83-02406 (2/84) 
Newsome, Donald R., 83-09146 (5/84) 
Nicholson, Karen 0., 82-09467 (5/84) 
Nielsen, Eva J., 82-11476 (3/84) 
Nienow, David W., 81-01018 (8/84) 
Norcott, Nelda E., 83-10967 (8/84) 
Normile, Norman R., 82-04850 (7/84) 
Norton, Duane E., 83-04764 etc. (9/84) 
N u t t a l l , Ruby L., 82-01439 (3/84) 
O'Boyle, Walter A., 82-03172 (3/84) 

Name, WCB Number (Month/Year) 
O'Bryan, William, 83-08567 etc. (8/84) 
O'Dell, Evelyn M., 82-11009 (1/84) 
O'Keefe, Brian K., 83-03916 (2/84) 
Officer, Jeanne, 83-08284 (7/84) 
Olin, Daniel E., 82-11437 (2/84) 
Olinger, Joann F., 83-00091 (1/84) 
Olsen, Bert J., 82-02831 etc. (3/84) 
Olsen, Bert J., 83-05671 (6/84) 
Olson, Debra L., 81-11076 (1/84) 
Organ, Samuella, 82-01805 (1/84) 
Orozco, Francisco, 83-04638 (4/84) 
Otu, Samuel F., 83-03943 (3/84) 
Owenby, Tom P., 83-06976 (9/84) 
Owens, Kenneth R., 83-02142 (1/84) 
Page, Li t a C., 83-06214 (8/84) 
Paige, Marcile-L., 82-01727 (4/84) 
Parsons, Thomas M., 82-04183 (1/84) 
Parten, Wanda L., 82-04678 etc. (5/84) 
Pasquier, Cheryl (Falcone), 83-01719 
Patterson, Willie,83-00997 etc., (3/84) 
Peacock, James P., 82-10741 (1/84) 
Pegg, Jack W., 82-10432 (6/84) 
Pepperling, Delmar, 82-11015 (2/84) 
Pepperling, Gary W., 82-11015 (2/84) 
Perdue, Mickey 0., 83-01817 (3/84) 
Perkins, Ruth E., 82-09997 (4/84) 
Petersen, Clara J., 83-05423 (9/84) 
Peterson, Grant, 82-03285 etc. (2/84) 
P h i l l i p s , Johnny C, 81-05597 (9/84) 
Phipps, Stanley C, 83-04648 (7/84) 
Picker, Deborah L., 82-01790 (3/84) 
Pinkley, Mary H., 83-03423 (3/84) 
Pope, Joyce M., 82-05662 (1/84) 
Posey, James H., 81-10153 (6/84) 
Powers, P h i l l i p , 82-01936 etc. (9/84) 
Prater, James, 81-04573 etc. (1/84) 
Preshong, Margaret S., 83-05526 (5/84) 
Presley, John, 83-05835 etc. (6,7/84) 
Pulos, Gregory, 83-08675 (8/84) 
Purdue, Timothy J., 82-10737 (3/84) 
Pursley, Eva M., 82-02303 (5/84) 
Puttie, Steven, 82-11739 (1/84) 
Radke, William J., 83-01257 (6/84) 
Ragan, Susie R., 82-00988 (5/84) 
Ranieri, Larry V., 83-01660 etc. (5/84) 
Rasmussen, James D., 83-07090 (8/84) 
Ravenwood, Minx E., 80-07679 (3/84) 
Ray, Douglas N., 83-04428 (9/84) 
Reck, George S., 82-09903 (1/84) 
Reed, Martha L., 83-06518 etc. (6/84) 
Reese, Deborah A., 83-09205 (9/84) 
Remington, Sandra K., 83-05398 (5/84) 
Renouf, James W., 83-02021 (5/84) 
Retzman, Elmer E., 81-03525 etc. (5/84) 
Reynolds, L e t t i e , 82-02757 (8/84) 
Reynolds, Sylvia J., 83-04140 (3/84) 
Reznicsek, Walter J., 83-02148 (5/84) 
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Name, WCB Number (Month/Year) 
Richison, Tida D., 83-05855 (9/84) 
Ridenour, Lyle D., 82-11385 (4/84) 
Ries, Joan M., 83-03176 (4/84) 
Riggan, James E., 83-08370 (9/84) 
Robb, Jerry E. , 83-09436 (6/84) 
Robbins, Charles E., 82-09366 (1/84) 
Roberts, Harry, 82-11315 (4/84) 
Roberts, Marquita L., 83-01543 (6/84) 
Robertson, Marion E., 83-07052 (7/84) 
Robinson, Thomas, 83-01467 etc. (3/84) 
Rodriguez, Lupe, 83-08481 (7/84) 
Rogers, Floyd E., 82-07063 (5/84) 
Rogers, Paul, 83-00521 et seq. (5/84) 
Rogers, Thelraa E., 83-04043 (4/84) 
Roldan, Eusebio, 83-01265 (9/84) 
Rolph, Robert, 83-03889 (9/84) 
Rondeau, Alden J., 82-08120 (1/84) 
Rose, Alvin H., 83-02171 etc. (7/84) 
Rosling, Jeannie L., 83-04259 (5/84) 
Roth, William P., 82-08214 (4/84) 
Rothenfluch, D a r r e l l , 82-11154 (2/84) 
Rounsaville, Charlene, 83-02476 (7/84) 
Rudder, Alt.a E. , 82-09066 (4/84) 
Rush, Alice V., 82-01314 (2/84) 
Rutherford, Larry W., 83-02662 (4/84) 
Salloum, Mouin I . , 83-03568 etc. (7/84) 
Sampson, Steven A., 82-06860 (1/84), 
Samson, Ray D., 83-03859 (6/84) 
Sargent, Eleanor R., 83-06429 (4/84) 
Sattl e r , Wendlin J., 82-09146 (3/84) 
Sawyer, Betsy, 82-10744 (4/84) 
Sayre, Alvena L., 83-00212 (3/84) 
Schaefer, Coralee A., 82-08778 (2/84) 
Scheible, Robert E., 83-03020 (5/84) 
Schnepp, Ramona, 82-07992 (1/84) 
Schuchardt, Ronald K., 82-04706 (3/84) 
Schulke, Suzanne M., 83-04507 (4/84) 
Schultze, Ruby J., 82-11238 (2/84) 
Scofield, Robert D., 82-07787 (5/84) 
Scott, Larry H., 83-00087 (6/84) 
Scott, Ronald A., 82-09540 (1/84) 
Severson, Orris L., 83-05922 (9/84) 
Sharp, Aubrey L., 82-08343 (1/84) 
Sharpe, Larry B., 82-09472 (5/84) 
Shaver, Robert A. , 82-09848 (2/84) 
Shelgren, David M., 82-07225 (6/84) 
Shepard, Thomas M., 83-02117 (1/84) 
Sherman, Diane M., 82-07581 (9/84) 
Sherman, Patsy D., 82-11449 (3/84) 
Shipman, Lyla M., 83-01968 (3/84) 
Short, Earlene, 82-03842 (5/84) 
Shroy, Charles F., 82-07332 (1/84) 
Silva, Jeffrey A., 82-05276 (2/84) 
Simpson, Mary J., 83-05896 (5/84) 
Sloane, Roy A., 83-07618 (9/84) 
Smart, Everett D., 83-03828 (4/84) 
Smith, Bettle M., 83-01809 (1/84) 

Name, WCB Number (Month/Year) 
Smith, Betty A., 83-08301 (7/84) 
Smith, Clayton R. , 83-01509 (8/84) 
Smith, Gorman R., 81-05432 (7/84) 
Smith, William K., 83-03717 (6/84) 
Sowell, Raymond L., 83-0197S 
Spier, Steven R., 83-03656 (4/84) 
Sprenger, Kari L., 82-07553 (1/84) 
Stennick, Martin, 82-11254 (1/84) 
Stephens, Walter M., 82-07249 (1/84) 
Sterba, Joseph A., 83-05173 (7/84) 
Stockton, Jerry, 80-08953 (1/84) 
Stoddard, Tonya J., 83-09062 (5/84) 
Stomps, Raymond M., 81-03731 (9/84) 
Stuivenga, Norman W., 83-00975 (3/84) 
Surprise, Richard G., 82-08426 (1/84) 
Swearingen, Jerry W., 83-04446 (9/84) 
Taggart, Arthur, 82-07218 etc. (9/84) 
Temple, Beatrice M., 83-01478 (4/84) 
Tennant, Kevin E., 83-08355 (9/84) 
Terry, Elva J., 81-04559 (2/84) 
Thacker, Alvie R., 82-04979 etc. (6/84) 
Thierman, Robert B., 82-06223 (2/84) 
Thomas, Arie L., 83-05569 (7/84) 
Thomas, David L., 83-01635 (2/84) 
Thompson, Mike J., 83-01969 (3/84) 
Tindle, Nina L., 83-05230 (6/84) 
Toelaer, David C., 82-08971 (1/84) 
Toenniges, Glenn W., 83-03242 (5/84) 
Tomason, Harold, 82-07981 etc., (2/84) 
Topia-Torres, J., 83-01442 etc. (7/84) 
T r i p l e t t , Pauline A., 82-07115 (2/84) 
Udaloy, Anne G., 82-11218 (6/84) 
Unger, Ferdinand F., 82-03779 (3/84) 
Vance, John W., 83-04918 (8/84) 
Vance, Vernon, 82-11809 (4/84) 
Vanhoof, Ralph W., 82-08659 etc. (3/84) 
Vanloon, Charles D., 83-04833 (6/84) 
Vaughan, Clyde L., 81-04927 etc. (1/84) 
Verhoef, Melvin L., 83-01259 (3/84) 
Vetkos, David A., 83-02907 (3/84) 
Victor, Richard J., 83-05330 (9/84) 
V i l l a , Bias L., 83-06148 (7/84) 
Virgen, Lorenzo, 82-10244 (6/84) 
Voelker, Steven, 83-05344 (7/84) 
Volker, Francine M., 82-11008 (6/84) 
Volkers, Edgar B., 82-11327 (3/84) 
VonTeck, Ericc, 82-11295 (8/84) 
Wade, Allen, 83-03218 (7/84) 
Walker, Mae, 83-05561 (5/84) 
Warfel, Ermagene, 83-01402 (2/84) 
Weaver, Thomas R., 83-05062 (3/84) 
Weddle, Robert L., 83-02373 (8/84) 
Weddle, Robert L., 83-02373 (8/84) 
Wehde, Clar, 83-01776 etc. (5/84) 
Wharton, Melvin J., 83-04756 (4/84) 
Wheeler, Shirley J., 83-00416 (6/84) 
Wheeler, Steven R., 83-05663 (9/84) 
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Name, WCB Number (Month/Year) 
White, Abraham, 82-10280 (4/84) 
Whitney, Patrick, 82-06985 etc. (4/84) 
Wilcock, Irene C., 83-01179 etc. (2/84) 
Wilder, Robert W., 82-11324 (5/84) 
Wilhelm, Connie M., 82-11245 (7/84) 
Wilken, John L., 83-01606 (3/84) 
Willey, Sue, 83-05223 (7/84) 
Williams, Floyd, 82-11077 (6/84) 
Williams, Janet L., 81-10989 (8/84) 
Williamson, Mathilda, 83-04202 (9/84) 
Wilson, Bruce R., 82-10585 etc. (1/84) 
Wilson, Christy F., 83-04594 (7/84) 
Wilson, Erma J., 83-03522 (7/84) 
Wolford, DaltonH., 83-09557 (6/84) 
Womack, Lyle A., 82-10027 (1/84) 
Woods, John R., 82-05903 (2/84) 
Wright, Richard A., 83-05527 (7/84) 
Wrightman, George E., 82-00518 (3/84) 
Wubbenhorst, Kimberly, 83-04641 (7/84) 
Yates, Laurence M., 82-08911 (3/84) 
Yates, Norman C, 83-00930 (1/84) 
Ybarra, Jose, 82-11636 (5/84) 
Young, Richard W., 83-06062 (7/84) 
Zaha, Abraham, 79-10021 (6/84) 
Zapata, Robert S., 83-07865 (8/84) 
Ziegler, Donald V., 82-10648 (6/84) 
Zimmerman, Berta E., 82-07790 (4/84) 
Zoske, JoAnn L., 83-02090 (4/84) 
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The following decisions under Own Motion Jurisdiction are not published i n t h i s 
volume. They may be ordered from the Workers' Compensation Board using the 
numbers provided. 

OWN MOTION JURISDICTION 

Name, WCB Number (Month/Year) 
Adams, Herman A., 84-0041M (5/84) 
Adams, Norman, 84-0379M (8/84) 
Aldous, Edward T., 84-0232M (6/84) 
Alexander, Ethridge, 84-0348M (9/84) 
Alexander, Robin, 83-0211M (2/84) 
Allmon, Thomas, 83-0121M (6/84) 
Alvarez, Jerry, 84-0090M (5/84) 
Anglin, Lorraine, 81-0061M (5/84) 
Armstrong, Donald R., 84-02118 (6/84) 
A s b i l l , Leroy, 84-0244M (6/84) 
A s b i l l , Leroy, 84-0244M (7/84) 
Ash, Robert A., 84-0193M (5/84) 
Azar, L i l y A., 83-0031M (4/84) 
Balcom, David L., 84-0202M (8/84) 
Baldock, Jo Ann, 84-0069M (3/84) 
Baldwin, Michael T., 84-0183M (5/84) 
Bales, James C, 84-0052M (3/84) 
B a l l , Patrick, 84-0403M (9/84) 
Barber, Vivian L., 83-0124M (7/84) 
Barker, Donald D., 83-0364M etc. (8/84) 
Barker, Donald, 83-0364M etc. (1/84) 
Barnes, Ervin J., 84-0029M (5/84) 
Bass, Donald A,, 82-0056M (3 & 4/84) 
Bass, Donald, 84-0293M (8/84) 
Bayne, William D., 83-0169M (6/84) 
Beaty, Howard V., 84-0182M (7,8/84) 
Beaty, Robert J., 84-0198M (6/84) 
Becker, Dennis W., 84-0426M (9/84) 
Beers, Mark E., 84-0283M (8/84) 
Benedict, M i t c h e l l , 84-0200M (5/84) 
Benintendi, Cecil, 84-0371M (8/84) 
Bennett, Ronald E., 84-0109M (4/84) 
Benton, James E., 84-0304M (7/84) 
Berg, Dale V., 84-0234M (6/84) 
Bergamo, Terry, 83-0390M (1/84) 
Betterton, James R., 83-0339M (6/84) 
B i r d s e l l , Robert, 83-0241M (1/84) 
Bjornsen, Bjorn, 84-0005M (2/84) 
Black, Douglas, 83-0286M (8/84) 
Blum, Barbara, 84-0211M (5/84) 
Bonnin, Raymond, 84-0382M (9/84) 
Bostrom, Bradford L., 84-0108M (5/84) 
Boutwell, Emma J., 83-0318M (7/84) 
Bowers, James, 83-0392M (1/84) 
Bowlin, Alan M., 83-0278M (6/84) 
Boyles, Gary, 84-0125M (4/84) 
Bradbury, Robert, 84-0376M (9/84) 
Bray, Bruce D,, 84-0011M ( 1 , 3/84) 
Brett, Ralph E., 84-0028M (5/84) 
Bri l e y , Carroll L., 84-0356M (8/84) 
Bri l e y , Pat, 83-0212M (8/84) 
B r i l l , Guy A., 84-0073M (5/84) 
Brink, Lloyd Arthur, 83-0377M (3/84) 

Brister, Lloyd, 84-0178M (5/84) 
B r i t t , William T., 83-0202M (1/84) 
Brong, Dessie L., 84-0334M (8/84) 
Bronson, Teddi, 84-0320M (8/84) 
Bronson, Teddi, 84-0320M (9/84) 
Brooks, Clarence L,, Sr., 84-0328M (8/84) 
Brown, Charles, 84-0104M (6/84) 
Brown, Frank G., 83-0129M (7/84) 
Brown, Gary 0., 84-0266M (8/84) 
Brown, James W., 84-0072M (4/84) 
Brown, Lois R., 83-0276M (2/84) 
Brown, Tamara J., 84-0048M (5/84) 
Bryan, Thomas, 84-0141M (6/84) 
Bryant, Kenneth E., 82-0143M (2/84) 
Buck, Nicholas J., 83-0296M (4/84) 
Buckshnis, Rick L., 83-0135M (6/84) 
Burke, Barbara, 84-0118M (3/84) 
Burke, Walter, 84-0327M (8/84) 
Bustamante, Enrique, 83-0167M (3/84) 
Calawa, Glenn T., 84-0134M (4,6/84) 
Caldwell, Jay G., 84-0138M (4,9/84) 
Calkins, Carl L., 84-0169M (5/84) 
Camp, Noland Dean, 84-0062M (3/84) 
Campbell, Betty J., 83-0235M (2/84) 
Campbell, Donna J., 84-0046M (2/84) 
Campbell, Donna, 84-0046M (9/84) 
Carmien, James, 84-0004M (2/84) 
Carothers, Norman, 84-0424M (9/84) 
Carpenter, Carl, 84-0165M (4/84) 
Carter, Dorothy, 84-0133M (4 & 5/84) 
Castle, Melvin 0., 84-0267M (7/84) 
Chaffee, Ronald D., 84-0450M (9/84) 
Chapman, Robert. E., 84-0177M (5/84) 
Charpentier, Adrienne, 83-0383M (1/84) 
Chew, Vernon, 83-0376M (2/84) 
Chrestensen, Robert P., 84-0114M (6/84) 
Christensen, Marian R., 84-0333M (8/84) 
Church, Denise M., 84-0093M (3/84) 
Church, Denise, 84-0093M (7/84) 
Clark, William L., 84-0206M (7/84) 
demons, Richard E., 82-0185M (4/84) 
Clevenger, Delmer, 84-0346M (9/84) 
Clevenger, Junior Ray, 84-0146M (4/84) 
Coats, Thomas, 82-0041M (7/84) 
Coleman, Barbara I . , 84-0335M (7/84) 
Co l l i e r , James, Jr., 84-0317M (9/84) 
Combs, Harold, 83-0015M (6/84) 
Compton, James, 84-0001M (1/84) 
Cook, Joyce C, 83-0269M (5/84) 
Cooper, Charles, 84-0338M (8/84) 
Cooper, Wayne D., 83-0387M (2/84) 
Corbett, Gary Lee, 84-0031M (3,5/84) 
Cox, Reba Jean (Taylor), 84-0076M (7/84) 
Crawley, Danny W., 84-0409M (9/84) 
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Name, WCB Number (Month/Year) 
Cremin, John J., 84-06122 (7/84) 
Daggett, Shirley, 84-0021M (5/84) 
Dameron, B i l l B., 82-0287M (4/84) 
Daniel, Frederick, 84-0312M (8/84) 
Darlington, Michael, 84-0270M (8/84) 
Davenport, Jack A., 84-0226M (5/84) 
Davis, Alan J., 84-0120M (4,8/84) 
Davis, Jefferson, 82-0261M (4/84) 
Davis, Wallace J., 83-0029M (1/84) 
Decker, Mike A., 84-0387M (8/84) 
Delsman, Bernard F., 84-0366M (8,9/84) 
D i c i n t i o , Robert N., 84-0175M (7/84) 
Dickerson, Ruby Lee, 82-0098M (3/84) 
Dillworth, William, 84-0263M (6,7/84) 
Dinwiddie, Dale, 84-0302M (7/84) 
Dix, I n g r i d , 84-0009M (5/84) 
Dockery, William A., 84-0085M (3/84) 
Donaldson, Richard, 81-0167M (6,9/84) 
Donathan, Wilson W., 83-0110M (3/84) 
Dooley, Stephen C, 84-0245M (6/84) 
Dority, Patrick J., 84-0039M (2/84) 
Downing, Robert, 84-0316M (7/84) 
Driggers, Roger A., 84-0248M (6/84) 
Dunigan, Cecil R., 84-0056M (5/84) 
Dupont, Ruben F., 84-0123M (3/84) 
Durbin, David D., 83-0379M (3/84) 
Durst, Leroy, 83-0360M etc. (3/84) 
Duval, Roger A., 84-0042M (2/84) 
Dvorak, Diane, 84-0299M (8/84) 
Erickson, John P., 84-0368M (9/84) 
Erickson, Marvin, 84-0189M (5/84) 
Ethridge, Roy D., 83-0186M (6/84) 
Evans, Ainslee D., 83-0188M (1/84) 
Farley, Mary, 84-0423M (9/84) 
Farrier, Joan C, 84-0033M (5/84) 
Feammelli, Tony, 84-0038M (5/84) 
Feasel, V i r g i l W., 84-0049M (5/84) 
Fellows, Vernon L., 84-0014M (1/84) 
Ferguson, Donald E., 82-0248M (3/84) 
Ficker, Joseph, 83-0367M (7/84) 
F i t e , K r i s t i K., 84-0275M (6/84) 
Flannery, Michael T., 83-0242M (2/84) 
Foltz, Doyle C., 84-0148M (5/84) 
Fowler, Charles 0., 84-0053M (3,6/84) 
France, Roger C., 84-0084M (5,6/84) 
Franke, Donald M., 82-0039M (1/84) 
Franke, Donald, 84-0158M (5,8/84) 
Frear, James, 82-0291M (1,2,6,7/84) 
Freeman, Nadine, 84-0247M (9/84) 
Friend, Lonita D., 84-0295M (9/84) 
Frydendall, Cecil L., 84-0216M (7/84) 
Fuhrmann, Kyong, 84-0411M (9/84) 
Funk, Robert S., Jr., 83-0371M (2/84) 
Gairson, Mark, 84-0019M (5/84) 
Gardner, Ben D., 83-0391M (1/84) 
Gardner, Walton A., 83-0049M (6/84) 
Gay, Walter A., 84-0136M (5/84) 

Name, WCB Number (Month/Year) 
Gentry, Alice M., 84-0210M (6/84) 
Gergen, Georgia, 83-0145M (1/84) 
Getner, Donald, 84-0065M (4/84) 
G i f f i n , Jerry Dean, 83-0079M (1/84) 
Goodlow, Cleatis P., 84-0063M (2/84) 
Goodridge, David L., 84-0195M (5/84) 
Gough, Peter, 84-0122M (4/84) 
Grebenc, Andrew J., 84-0347M (9/84) 
Greer, Annie Jo, 84-0113M (4/84) 
Gregor, Robert, 84-0429M (9/84) 
Greve, Everett W., 84-0255M (7/84) 
G r i f f i n , Ronald D., 84-0236M (6/84) 
Grijalva, Pat, 84-0374M (8/84) 
Hackett, Leslie J., 84-0309M (7/84) 
Hammer, Charles, 83-0254M (1/84) 
Hampton, Frank T., 83-0100M (8/84) 
Haney, Terry P., 84-0102M (5/84) 
Hannon, James, 83-0218M (8/84) 
Hansen, William, 84-0188M (5/84) 
Haron, Louis, 83-0348M etc. (1/84) 
Harris, Jack G., 84-0337M (9/84) 
Harris, Sheri D., 84-0225M (5/84) 
Harrison, Thomas, 84-0412M (9/84) 
Hartman, James, 84-0253M (7/84) 
Hartman, James, 84-0253M (7/84) 
Hash, Stephen L., 84-0094M (3/84) 
Hawkins, Floyd E., 83-0382M (2/84) 
Hawthorne, Charlotte, 84-0191M (5/84) 
Hay, Kenneth A., 84-0239M (8/84) 
Heap, Albert, 84-0079M (6/84) 
Heart, Betty C., 82-0303M (8/84) 
Hendrickson, Bob G., 84-0051M (4 & 5/84) 
Hendriz, Melvin E., 84-0277M (6/84) 
Heth, John W., 82-0290M ( 1 , 2/84) 
Hetrick, Gregory A., 83-0032M (6,8/84) 
Hight, Liddie B., 84-0265M (7/84) 
Hinzman, Bernie, 83-0097M (1/84) 
Hoff, Harley R., 84-0032M (2,6/84) 
Hoffman, Robert, 84-0205M (7/84) 
Holland, Judith, 84-0034M (2/84) 
Hollenbeck, William, 84-0218M (8/84) 
Holley, B i l l y J., 84-0117M (5/84) 
Holliday, Richard, 83-0024M (6/84) 
Holling, Robert, 84-0110M (4/84) 
Holly, Willard H., 84-0352M (8/84) 
Holt, Melvin, 84-0020M (4/84) 
Hoskins, Charles E., 84-0100M (3/84) 
Howard, Gerald B., 84-0172M (6/84) 
Howard, John, 84-0166M (6/84) 
Howard, Wesley, 84-0394M (9/84) 
Howell, Michael, 83-0107M (7/84) 
Hudson, Ronald J., 84-0017M (1/84) 
Hughes, Harvey, 84-0340M (8/84) 
Hunter, Jeffery K., 84-0066M (3/84) 
Huntsucker, C l i f f o r d , 84-0081M (4/84) 
Hutchins, Francis, 83-0331M (3/84) 
Hutchins, Francis, 83-0331m (8/84) 
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Hutchison, Joseph, 83-0393M (1/84) 
Idlewine, James, 81-0197M (5/84) 
Imdahl, Herbert M., 84-0026M (1/84) 
Imdahl, Herbert, 84-0405M (8/84) 
I v i e , Edward H., 84-0249M (6/84) 
Jackson, Eugene, 83-0153M (5/84) 
Jackson, Margarite, 84-0256M (9/84) 
Jackson, Robert D., 83-0025M (5/84) 
Jackson, Robert D., 83-0025M (8/84) 
James, Ronald J., 84-0341M (8/84) 
Jerome, David, 82-0137M (7/84) 
Joanis, Marvin A., 84-0344M (8/84) 
Johnson, Dorothy L., 84-0215M (6/84) 
Johnson, Douglas, 84-0003M (1/84) 
Johnson, Kenneth, 84-0154M (4/84) 
Johnson, Lester, 82-0036M (8/84) 
Johnson, Vernon, 84-0087M (3/84) 
Johnston, Flora, 84-0354M (8/84) 
Jones, Danny J., 84-0016M (2/84) 
Jones, Dennis J., 84-0280M (7/84) 
Jorgensen, Harold, 84-0194M (7/84) 
Josi, Robert E., 84-0163M (4/84) 
Joyner, Judy, 84-0375M (9/84) 
Kelley, Robert D., 83-0229M (9/84) 
Kemmerer, Kenneth, 84-0127M (5/84) 
Kephart, Archie, 81-0173M (3/84) 
Kerekes, Karen L., 84-0057M (2/84) 
Keyser, John P., Jr., 82-0191M (9/84) 
Keyser, John, Jr., 82-0191M (7/84) 
King, Edna, 84-0036M (4/84) 
King, Mark, 84-0250M (6/84) 
Kirchhoff, Rex, 84-0140M (6/84) 
Knupp, Pa t r i c i a , 83-0304M (4/84) 
Kosack, Dolores A., 82-0246M (8/84) 
Kuhn, Ronald C., 84-0077M (5/84) 
Kurtz, Judy E., 84-0012M (5/84) 
Kurtz, Judy, 84-0012M (8/84) 
Kutch, Gerald, 82-0322m (2/84) 
Kyle, Steve, 84-0008M (1/84) 
Laing, George J., 83-0219M (6/84) 
Lakey, John, 84-0010M (2/84) 
Lamb, Verl E., 84-0153M (4,6/84) 
Laney, Walter, 84-0185M (5/84) 
Langley, B i l l e y , 84-0192M (5/84) 
Larsen, Jorgen, 83-0288M (9/84) 
Larson, Melvin, 84-0364M (8/84) 
Lee, Dwight L., 84-0096M (3/84) 
Lee, Richard Allen, 84-0171M (6/84) 
Leedy, Melvin, 84-0023M (4/84) 
Lewis, Wilbur A., 82-0160M (7/84) 
Lincoln, Curtis, 84-0181M (4/84) 
Lincoln, Curtis, 84-0367M (9/84) 
Lindsley, Stanley A., 81-0064M (7/84) 
L i s t e r , Yvonne, 83-0378M (6/84) 
Lloyd, Audley, Jr., 83-0182M (8/84) 
Locks, Albert, 84-0149M (6/84) 
L o f t i s , Charles J., 84-0142M (4/84) 
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Name, WCB Number (Month/Year) 
Logan, Eugene A., 84-0197M (6/84) 
Logan, Richard, 83-0302M (5/84) 
Long, Larry, 83-0115M (4/84) 
Lopez, Alex, 81-0315M (2/84) 
Lorett, John L., 82-0327M (4/84) 
Louden, Mariva, 83-0130M (5,7/84) 
Lovelady, John L., 84-0135M (4/84) 
Lund, DuWayne, 84-0390M (8/84) 
Lundsten, Betty, 83-0319M (1/84) 
Lux, V i r g i l , 84-0380M (8/84) 
Lynch, Jesse, 84-0047M (4/84) 
Lyon, Claude, 84-0159M (8/84) 
Mack, John, 83-0034M (4/84) 
Maddox, Gary, 83-0321M ( 1 , 1/84) 
Manwill, Moyle C, 83-0140M (1/84) 
Marks, Norman L., 84-0310M (7/84) 
Martin, David, 84-0207M (8/84) 
Martin, James, 82-0054M (1,2,3/84) 
Martin, Lawrence V., 84-0151M (6/84) 
May, Ronald, 84-0258M (7/84) 
McClendon, William G., 83-0375M (5/84) 
McGinnis, Kenneth L., 84-0147M (5,8/84) 
McKean, Raymond, 83-0259M (4/84) 
McMullen, Flora, 84-0214M (5/84) 
McTimmonds, Rodney, 83-0384M (3/84) 
Menke, Carlos R., 84-0282M (9/84) 
Mercer, Joan, 83-0342M (3 & 5/84) 
Michael, Vernon, 81-0201M (4 & 5/84) 
Mickelson, Roger M., 84-0208M (6/84) 
Milano, Catherine, 84-0186M (8/84) 
Mil i c h , Forrest, 84-0386M (9/84) 
M i l l a r d , Clinton L., 84-0145M (7/84) 
M i l l e r , Beverly, 84-0281M (8/84) 
M i l l e r , Richard K., 84-0311M (7/84) 
Mitch e l l , Robin, 84-0243M (6/84) 
Mit c h e l l , Sharron, 84-0397M (9/84) 
Mobley, Michael, 84-0319M (7/84) 
Moisio, Leo, 84-0228M (8/84) 
Monteith, Norris, 84-0287M (8/84) 
Moody, Ole, 84-0064M (4/84) 
Moody, Otis, 84-0357M (9/84) 
Mooers, Leslie, 84-0040M (6/84) 
Moore, Robert L., 84-0112M (3/84) 
Moore, Stephen H., 84-0130M (4/84) 
Moraga, Ernest, 83-0373M (4/84) 
Moreno, Erica E., 83-0152M (7/84) 
Morris, Lonnie D., 84-0221M (5/84) 
Mortensen, Lewis, 84-0022M (1,7/84) 
Morton, William E., 83-0111M (8/84) 
Morton, William, 83-0111M (1/84) 
Mosier, Marion R., 84-0095M (3/84) 
Moyer, P h i l l i p Sr., 84-0083M (3/84) 
Muehlhauser, Eugene, 84-331M (8/84) 
Murphy, Patrick, 84-0184M (7/84) 
Murray, Dorothy, 83-0330M (6/84) 
Murray, Robert 0., 84-0220M (6/84) 
Mustoe, Erwin R., 83-0388M (1/84) 



OWN MOTION JURISDICTION 

Name, WCB Number (Month/Year) 
Myler, John A., Sr., 84-0013M (7/84) 
Myler, John, Sr., 84-0013M (4/84) 
Neault, Marjie M., 83-0329M (3/84) 
Nelson, Margie, 84-0027M (2/84) 
Netland, Janis F., 83-0352M (8/84) 
Newberry, James D., 81-0110M (4/84) 
Nichols, Samuel L., 83-0385M (1/84) 
Nicholson, Karen, 82-0285M (8,9/84) 
Nicklin, David, 84-0391M (9/84) 
Nicks, Edward, 83-0158M (1/84) 
Nixon, Elmer 0., 81-0230M (4/84) 
Norton, Alberta M., 81-0129M (3/84) 
Nugent, Carole, 84-0105M (4/84) 
Olson, Allan D., 84-0161M (9/84) 
Pace, George W., 84-0290M (7/84) 
Pacheco, Willadeane, 84-0006M (1/84) 
Palmer, Russell E., 84-0106M (4/84) 
Palmquist, Joann, 84-0227M (8/84) 
Park, Susan L,, 84-0246M (6/84) 
Park, Thomas D., 84-0092M (3/84) 
Parker, Donald, 84-0002M (1,6/84) 
Parker, Lee Roy, 84-0074M (3, 4 & 5/84) 
Parkerson, Jack, 84-0190M (7/84) 
Parks, John, 82-0282M (5/84) 
Parsley, Donald, 84-0332M (7/84) 
Patterson, Archie B., 84-0285M (9/84) 
Patterson, Jere A., 84-0363M (9/84) 
Patterson, Katherine, 84-0209M (5/84) 
Paul, Vickie E., 84-0362M (8/84) 
Paulsen, John A., 83-0048M (1/84) 
Payment, Robert H., 84-0167M (5/84) 
Peabody, Eileen, 83-0053M (7/84) 
Pender, John, 84-268M (8/84) 
Penry, Opal, 84-0401M (9/84) 
Peter.son, Edward, 84-0252M (6/84) 
Petrie, Terry, 84-0204M (5,6,8,9/84) 
Peyton, Gary, 82-0253M (2/84) 
Phipps, Judith, 84-0305M (8/84) 
Phoenix, Scott R., 84-0251M (6/84) 
Poelwijk, James, 83-0340M (1/84) 
Pointer, Myrna, 84-0176M (7/84) 
Poplin, James, 84-0257M (6/84) 
Posey, James H., 84-0274M (6/84) 
P r a l l , Anna M., 84-0418M (9/84) 
Prewitt, Paul, 84-0321M (7/84) 
Purdy, Charles A., 83-0374M (1/84) 
Purdy, Charles A., 83-0374M (7/84) 
Pyle, June, 82-0286M (5/84) 
Raines, Donald, 84-0261M (6/84) 
Ralston, Dean J . , 84-0119M (5/84) 
Rampenthal, Marquita, 84-0058M (2/84) 
Randall, Nathan C , 83-0127M (5/84) 
Rathman, Robert D., 82-0219M (2/84) 
Rauschert, John, 83-0353M (1,5,6/84) 
Reeves, Violet. I . , 84-0259M (6/84) 
Rekow, Michael R., 84-0173M (5/84) 
Rengo, Bruce E., S4-0555M (9/84) 

Name, WCB Number (Month/Year) 
Rhine, Rachel, 84-0111M (4/84) 
Rice, Mary Jane, 83-0314M (2/84) 
Richards, Herbert E., 82-0084M (5/84) 
Riddle, Charles, 84-0330M (7/84) 
Rider, Kathleen, 84-0201M (8/84) 
Riggins, Paul, 84-0054M (5/84) 
Roberts, Starrlee E., 84-0416M (9/84) 
Robinette, Gary, 83-0093M (5/84) 
Rodgers, Roland, 84-0238M (6/84) 
Roelle, Walter D., 84-0015M (1/84) 
Roessel, Robert, 84-0359M (9/84) 
Rose, Mike, 84-0336M (7/84) 
Rose, Tim A., 84-0415M (8/84) 
Ross, Max J . , 84-0067M (3/84) 
Roth, Vernon L., 83-0386M (2/84) 
Roush, Richard L., 84-0018M (2/84) 
Rowley, Steven J . , 84-0294M (7/84) 
Russell, Jed L., 84-0124M (7/84) 
Ryan, Lawrence, 84-0160M (7/84) 
Salant i , Michael, 84-0298M (7/84) 
Salisbury, Jan L., 84-0025M (1/84) 
Sanders, Loretta, 84-0306M (9/84) 
Sandstrum, Jack, 84-0343M (8/84) 
Sather, Einar, 84-0345M (8/84) 
Schafer, Glenn E., 83-0161M (5/84) 
Schneider, Arthur, 84-0378M (9/84) 
Schulz, Donna, 84-0187M (5/84) 
Schuster, Carrie, 82-0299M (4/84) 
Schwingel, June Eleanor, 84-0156M (6,8/84) 
Seth, Gary D., 84-0103M (5/84) 
Severy, William D., 84-0383M (8/84) 
Sevey, Gene, 84-0007M (2/84) 
Sharman, Donald, 84-0377M (9/84) 
Siemssen, Richard, 84-0219M (5/84) 
Sikes, B i l l i e , 81-0086M (1/84) 
Sizemore, Addie Mae, 83-0368M (1/84) 
Skipworth, Kenneth, 83-0283M (5/84) 
Skiver, Paul W., 83-0343M (4/84) 
Slinger, Edward, 84-0126M (3/84) 
Smeltzer, Derral, 84-0229m (6/84) 
Smith, Charles D., 82-0236M (5/84) 
Smith, David, 84-0150M (4/84) 
Smith, David, 84-0273M (8/84) 
Smith, Joseph, 84-0400M (9/84) 
Smith, Robert E., 84-0404M (8/84) 
Smith, William F., 84-0353M (8/84) 
Sorensen, Robert L., 84-0264M (6,7/84) 
Sowell, Raymond L., 84-0370M (9/84) 
Spickelmier, Forrest L., 84-0326M (8/84) 
Sprague, Elnora M., 84-0349M (8/84) 
Sprague, Elnora, 83-0205M (4/84) 
St. C l a i r , Sharon, 84-0152M (4/84) 
St. Onge, Jim, 82-0165M (5/84) 
Stallsworth, James, 84-0170M (5/84) 
Stevenson, Kenneth L., 84-0303M (7/84) 
Stianson, Milton R., 83-0247M (7,8/84) 
Stinnett, Judith, 84-0068M (5/84) 
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Stockton, Jack B., 81-0296M (5/84) 
Stone, Lloyd, 84-0144M (6/84) 
Stoneking, Donald, 84-0300M (8,9/84) 
Stratton, Anna B., 84-0080M (5/84) 
Surratt, Kenneth, 83-0206M etc. (2/84) 
Swinney, J e f f , 84-0222M (5/84) 
Talbert, Keith, 84-0351M (9/84) 
Tano, Benny, 84-0402M (9/84) 
Taylor, Nancy, 84-0292M (7/84) 
Test, Thomas A., 83-0007M (8/84) 
Thomas, John E., 83-0325M (8/84) 
Thompson, Michael A., 84-0213M (5/84) 
Thornsberry, Raymond, 83-0228M (5/84) 
Thurston, Arden, 83-0249M (4/84) 
Tipsword, P h y l l i s , 83-0184M (2/84) 
Tokofsky, Charles, 84-0180M (4/84) 
Trump, Cecil, 84-0223M (7/84) 
Trusty, Stonewall, Jr., 84-0168M (8/84) 
Underwood, Timothy S., 84-0129M (6/84) 
Upham, Valerie A., 84-0179M (7/84) 
Van Cleave, Gary L., 84-0230M (5,6/84) 
Van Cleave, Gary, 84-0361M (8/84) 
Vandehey, C y r i l , 84-0196M (8/84) 
VanSickle, James, 84-0388M (8/84) 
Vasbinder, Francis M., 84-0291M (7/84) 
Vering, John, 84-0043M (3/84) 
Vernon, William, 84-0164M (7/84) 
Vineyard, Dennis L., 84-0070M (3,7,8/84 
Volz, Theodore B., 82-0061M (6,8/84) 
Waasdrop, David L., 84-0342M (8/84) 
Waddy, Samuel, 84-0318M (8/84) 
Wagner, Larry L., 84-0271M (6/84) 
Waldron, Donald L., 84-0082M (3/84) 
Walker, W. Craig, 84-0128M (5/84) 
Wall, Lester J., 84-0115M etc. (4/84) 
Waring, Kenneth, 84-0224M (6/84) 
Warner, June, 84-0071M (3/84) 
Weber, Frank C., 84-0060M (2/84) 
Weckerle, Joseph F., 81-0221M (5,7/84) 
Welter, Stephen M., 84-0045M (4/84) 
Werner, Betty L., 84-0157M (7/84) 
White, James B., 84-0086M (6/84) 
White, Mack, 84-0212M (5/84) 
White, Tiny L., 84-0091M (4/84) 
Whitney, James D., 84-0089M (5/84) 
Wik, George, 84-0137M (4,6/84) 
Wilcox, Mickey, 84-0396M (8/84) 
Williams, Robert H., 84-0044M (2/84) 
Wilson, Norman, 81-0297M (7/84) 
Winkler, Gloria, 84-0059M (2,6/84) 
Winslow, Elizabeth I . , 84-0217M (8/84) 
Winslow, Elizabeth, 84-0217M (8/84) 
Woody, Ulyess L., 83-0064M (1/84) 
Wright, Dick H., 84-0155M (4/84) 
Wright, James E., 83-0248M (3/84) 
Wright, Ronald, 81-0174M (2/84) 
Wurm, Genevieve, 84-0098M (6/84) 

Name, WCB Number (Month/Year) 
Wyers, Frank, 83-0011M (4/84) 
Young, Terry L., 84-0121M (4/84) 
Zehner, Darrell L., 84-0406M (9/84) 
Zimmerman, J u l i a , 83-0285M (4/84) 
Zucker, Darryl S., 84-0174M (7/84) 
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CLAIMANTS INDEX 

Claimant (WCB Number and/or Court Citation page(s) 
Adams, Jimmy F. [81-04335 & 69 Or App 318 (1984)] 1403 
Adovnik, Henry C. (82-00377) 14 
Alexander, Kenneth F. (83-00555) 73 
Amsbaugh, Roger A. (83-07357) 1329 
Anders, Sharon J. (82-10877) 1088 
Anderson, B i l l R. (82-02459) 973,1176 
Anderson, Donald B. (83-01070) 774 
Anderson, Marlyn A. (83-02995) 57 
Anderson, Patricia M. (81-07388) 247,588 
Anderson, Robert F. (82-10914 & 83-03009) 1135 
Anderson, William J. (82-07774) 1377 
Anglin, Lorraine (80-08689) 774 
Armstrong, Ray [80-01476 & 67 Or App 498 (1984)] 956,1060 
Arndt, James B. (81-05655) 4 
Arndt, W i l l i (81-08483) 135 
Atkinson, Terry R. (83-02637) 165 
Austin, Lee A. (82-03002) 637 
Austin, Sandra (82-04705) 1335 
Bade, Anita A. (82-10966) 1093 
Bailey, Catherine C. (77-07554) 280 
Bailey, Donald R. (82-06336, 83-00773 etc.) 74 
Baldwin, Chester L. (83-03253 & 83-03254) 1155 
Bales, James C. (83-02538) 249 
Ballweber, Faye L. (82-04534) 303 
Barbour, John M. (82-03508) 304 
Barker, Hubert W. (83-06049) 1194 
Barker, Vernon K. (82-11715) 680 
Bartley, Robert L. (83-00789) 349 
Bas, Gloria J. (82-10089) 175 
Bauman, Steven J. (80-04870) 58 
Baxter, Zella R. (82-02655) 77 
Bazer, Erwin (83-01820) 291 
Beal, Robert A. (83-01799) 80,350,351 
Becker, Greg (83-08178) 1313 
Becker, Robert E. (81-08636 & 81-08637) 782 
Becker, Te r r i E. (81-08635 & 81-08634) 788 
Beebe, Joseph (83-00260) 352 
Begley, Dewey R. (83-00588) 868,1078 
Behnke, Kenneth K. (83-02000) 657 
Belcher, Cletis H. (82-10033) 25 
B e l l , Forrest W. (82-08432 & 82-08433) 306 
Bencoach, Ralph J. (81-11360) 681,849 
Berg, Alex M. (83-02136) 716 
Bergstrom, Betty (83-10941) 1314 
Bethel, Kevin (83-05399) 1060 
Bingaman, Carl R. (82-05592 & 82-11335) 658 
Birtch, Darlene L. (83-01758) 1136 
Bisbey, Geoffrey [82-04779 & 68 Or App 200 (1984)] 976 
B l a i r , Timothy L. (82-10499) 1279 
Blakely, Bobbie (81-07215) 801 
Blondell, Arnold C. (82-04202) 818,1062 
Bloomfield, Dennis M. (82-07387) 81 
Bono, Anthony A. [80-11418 & 66 Or App 138 (1983)] 446 
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Claimant (WCB Number and/or Court C i t a t i o n — page(s) 
Bounds, Annie L. (83-04989) 775 
Boutwell, Emma J. (83-09330 & 83-09292) 1079 
Bracke, Sharon (83-02130) 1245 
Bradshaw, Marie H. [82-00795 & 69 Or App 587 (1984)] 1423 
Brannagan, Marty (81-06899 & 80-05245) 15 
Brenneman, Ronald R. (83-01759) 1184 
Brown, Geraldine P. (82-09846) 1261 
Brown, Gilbert K. (83-01119) 1256 
Brown, Theodore P. (82-00672 & 82-06820) 51,128 
Brown, Van M. (83-05313) 1109 
Bryan, Junior J. (82-07423) 83 
Bryant, Raymond (81-11454) 84 
Bunch, Shirley A, (82-06833 & 82-06832) 309 
Burch, B i l l y A. (83-0361M) 802 
Burns, Robert R. (82-09783 & 82-08352) 181 
Burson, Gene H. (83-03518 & 80-07360) 1330 
Burson, Milton 0. (81-3251) 282 
Bush, Gayle A. [81-00585 & 68 Or App 230 (1984)] 978 
Calvin, Rodney V. (82-06744) 353 
Cameron, B i l l y W. (83-00368) 659 
Camp, Darlene L. (81-10590) 660 
Campbell, Charles D. (83-03564) 627,917,1075 
Cannon, James G. (83-04539) 898 
Cantrell, Edwin R. (80-09015 & 81-08071) 312 
Carr, Darrel W. (82-00911 & 82-00912) 16,164 
Carr, William R. (80-00053) 5,86 
Ca r r o l l , Charlene M. (82-04036) 886 
Car r o l l , Jack S. (83-00006) 589 
Carson, Frank A. (83-06760) 640 
Carter, Russell (81-05764) 255 
Cary, Dwayne G. (82-0174M) 265 
Cary, Robert L. (82-11120) 271 
Casida, Donald (82-01539) 1263 
Casteel, Katherine E. (82-03575 & 82-03576)- 695 
Castor, Virginia M. (82-08450 & 83-00721) 870 
Chamberlain, Martha M. (82-09945) 559 
Chase, Shirley J. (82-10712) 661 
Christensen [296 Or 610 (1984)] 920 
Christensen, Norman R. (81-10390 & 81-10389) 635 
Clark, Chester A. (82-10864) 567 
Clark, Donald R. (TP-84007) 1084,1338 
Clark, Gary W. (78-06542) 702 
Clement, Helen (82-11546) 1111 
Clemmer, Charlotte A. (82-09118) 753 
Clemons, Marilyn J. (82-11229 etc.) 1085 
C l i f f o r d , Laurie R. (83-06230) 1177,1229 
Coburn, Mary K. (83-06608) 1180 
Coddington, Ruth A. [81-05848 & 68 Or App 439 (1984)] 995,1190 
Cogdill, Joe (82-11562) 129 
Cole, Eugene L. (83-05413) 1114 
Colvin, Leslie (81-03061) 315 
Comstock, Dick A. (82-07496) 1115 
Cook, John P. & Donald S. (Employers)(82-04472) 1339 
Copley, Michael D. (83-00158) 144 
Counts, Betty L. (82-01199) 18 
Cousins, Russell E, (83-02115) 86 
Couturier, Richard N. (82-11307) 59 
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Cowdrey, Walter R. (82-08220 & 82-05938) 1298 
Cox, Stephen B. (83-12229) 1305 
Crabb, Danny E. (83-11481) 1314 
Cragun, Michael G. (82-08199 etc.) 88,145 
Craig, Robert D. (82-11435) 355 
Crook, Richard L, (83-08025) 1316 
Crowe, Eula L. (82-06883) 1282 
Cummings, Dennis P. (81-06478 & 81-07564) 260,590 
Curry, Harold [81-021 & 297 Or 504 (1984)] 1384 
Cutts, Sally K. (82-10686) 641,1207 
D'Lyn, Leia (82-00864 & 82-03225) 569 
Dailey, Patricia J. (83-01824) 760 
Dallman, Goldie M. (81-01057) 696 
Dameron, B i l l B. (81-06138 etc.) 592,717 
Dangerfield, Michael G. (83-08496) 1339 
Daniels, James (83-01500) 1341 
Daugherty, Bernard L. (83-04033) 358 
Davies, Richard [80-05224 etc. & 67 Or App 35 (1984)] 497,789 
Davis, Jefferson (81-10466 etc.) 600 
Day, L o r r i K. (82-07346) 1096 
Deakin, Howard E. (81-02773) 1117 
Dean, Howard (82-05128) 213 
Dean, Howard (83-02503) 602 
Deloff, Nancy A. (81-7981) 1229 
Denton, John H. [81-08510 & 67 Or App 339 (1984)] 897,944 
Depew, Joyce L. (83-01928) 1136 
Derkacht, Victor (82-03804 & 82-02990) 182 
Derkacht, Victor P. (83-00508) 184 
Devereaux, Charlene V. (83-03330) 911 
D i l l e y , Gerald T. (82-08775) 1221 
Dishon, Connie J. (83-01483) 581 
Dodge, Helen L. (82-03201 & 82-09119) 1283 
Dodge, Susan E. (83-06005) 236 
Donnell, Niles R, (82-08332) 358 
Dooley, Steve C. (82-05068) 60 
Dowell, Donald G. (82-06780) 1208 
Dragnoff, Michael R. (82-11287 & 83-00933) 360 
Drew, Charles B. (81-08571) 582 
Dunlap, Dewayne D. (83-00653) 139 
Duren, Carol A. (82-06304) 60 
Dykstra, Lloyd C. (81-11570) 26 
Earl, Ronald C. (82-11420) 635 
Easley, Lewis E. (83-00910) 664 
Eder, John K. (82-07721) 274 
Edwards, Steven (84-00538) 704 
Eicher, Clyde W. (82-07749 & 83-03393) 849 
E l l i o t t , Kenneth L. (81-08152) 1141 
E l l i s , Barbara J. (83-03314) 1209 
E l l i s , Vernon D. [81-06304 & 67 Or App 107 (1984)] 504 
E l l i s , Willard (82-10518) 1118 
E l l s , Marion L. (82-03102) 276 
Elwood, Olive J. [80-10264 & 67 Or App 134 (1984)] 512 
Emerson, Darlene J. (82-08692) 141 
Erzen, Richard F. (82-01698) 218 
Evans, Mercedes A. (82-04068 & 82-10141) 237,361,761 
Farwell, Warren R. (82-11311) 237 
Faulds, Debra L. (82-08444) 362 



CLAIMANTS INDEX 

Claimant (WCB Number and/or Court Citation page(s) 
Fink, Karen L. [80-10425 & 67 Or App 79 (1984)] 502 
Fischer, John D. (83-06397 & 83-05117) 1099 
Fischer, Richard 0. (82-06483) 822 
Fisher, Betty (81-05805) 90 
Fit z p a t r i c k , Dixie [81-06326 & 67 Or App 450 (1984)] 887,952 
Fleming, Angela (83-03115) 667 
Fletcher, John G. (Claim # D 213159) 19 
Folkenberg, Richard L. [82-07457 & 69 Or App 159 (1984)] 1398 
Forney, Wilma [297 Or 628 (1984)] 1388 
Forney, Wilma [80-07538 & 66 Or App 155 (1983)] 169,254,449 
Forrest, Ray [81-02535 & 68 Or App 312 (1984)] 989 
Foss, Jerry H. (82-11140) 669 
Foster, Blandyna (84-0030M) 1047 
Foushee, James W. (82-06050 & 81-10270) 901 
Fowler, Robert L. (81-05886) 1222 
Fox, Charles M. (81-10527) 363 
Frame, William J. (80-07617) 187 
Franks, Michael E. (83-02593) 14 
Franssen, Terrie B. (83-01672) 19 
Fraser, Virginia A. (82-00741) 61 
Friedrich, Judy M. (83-00874) 1210 
Fulfer, Martin A. (82-11030) 61 
Funkhouser, Larry (81-08931) 133 
Gabel, Adam J. (81-02817, 81-03932 etc.) 263,575 
Ganieany, Jeffrey D. (82-06355) 166 
Garbutt, Norman [80-11364 & 297 Or 148 (1984)] 939,1100 
Gazely, Ronald J. (82-07310 & 82-10541) 212 
Gerardo, Norma J. (79-01506) 187 
Gerlach, Robert T. (TP-83008) 293 
Gibbs, Vicki L. (83-09556) 1144 
G i l l p a t r i c k , Lawrence A. (82-00010) 705 
Ginn, Walter E. (81-11562) 1 
Ginther, Marjorie K. (83-01300) 671 
Glass, William E. (83-09351) 816 
Gomez, Jesse M. (81-10166) 320 
Gonzalez, Angelina (82-10708) 1318 
Good, George M. (82-08689) 321 
Goss, David R. (81-11450) 1211 
Gossler, Glenn L. (83-06754 & 81-03060) 1278 
Gow, Sharon M. (82-07492) 1156 
Grace, Dennis D. (83-01053) 628 
Green, Elwood E. (82-07943) 370 
Greene, Kenneth L. (82-07607, 82-07911 etc.) 298 
G r i f f i t h , Mabel A. [81-4743 & 66 Or App 709 (1984)] 492 
Griggs, Daniel D. (82-11195) 146 
Grimes, Jeanne M. (82-07726) 372 
Grimshaw, Edith (82-03319) 63 
Grimsley-Bruni, Stephanie A. (83-03880) 674 
Groshong, Joyce (81-05961)— 323 
Gulick, Kenneth E. [81-10359 & 66 Or App 186 (1983)] 463 
Gunnels, Shirley C. (83-01245) 860 
Hale, John C. (TP-83005) 585,701 
Hamel, Frank A, (83-07333) 1190 
Hamilton, William J. (n/a) 576 
Hampton, Richard 0. (82-05869 & 82-05870) 230,626,917 
Hansen, David H. (82-08822) 325 
Harding, Vicki Y. (83-04080) 64 
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Claimant (WCB Number and/or Court Citation page(s) 
Harkins, Patric S. (82-08607) 92 
Harman, Michael R. (82-02979 & 82-03232) 675 
Harr, Bert G. [82-03306 & 69 Or App 405 (1984)] 1406 
Harris [66 Or App 165 (1983) & 67 Or App 493 (1984)] 455,953 
Harris, Joel I . (81-01123) 829 
Harris, Richard (78-07592) 72 
Harwell, Norman S. [79-08902 & 296 Or 505 (1984)] 432,843 
Hawkins [67 Or App 206 (1984)] 522 
Hayes, W i l l i e B. (82-08671) 846 
Hearn, Marjorie (83-03607) 1300 
Henson, Dewey C. (82-09351) 373 
Hester, A l t h a l i a W. (82-02181) 20 
Hickman, Ralph D. (83-06029) 1285 
Hoffman, Alice C. (83-03220) 817 
Holmes, Joe, Jr. (81-0034M) 601 
Holston, Kenneth J. (82-06453) 189 
Hood, Carolyn (84-0240M) 810 
Howard, Gerald C. (83-01055) 327 
Hunt, David L, (83-09600) 1101 
Hurst, George W. (82-05911) 1158 
Hurst, Howard H. (83-01616) 1101 
Hurtt, Leonard B. (82-09970) 94 
Huskey, Theodore (82-09597 & 82-11249) 374 
Hutchinson, Delbert [79-07340 & 67 Or App 577 (1984)] 959 
Iglesias, Carlos (82-06774) 5,398,631,751 
Ingram, A r l i s s D. (82-06472) 96,169 
Ingram, Richard S. (82-09558) 776 
Isom, Ronald (83-07005) 1268 
Jaegar, Sandra J. (Gerritson)(83-01476) 375 
Jaques, Thelma M. (83-00557) 914 
J a r r e t t , Bruce E. (82-09847) 1285 
Jenkins, Everett W. (82-11565) 1080 
Jimenez, Manuel (82-10867) 376 
Jimenez, Manuel F, (83-05383) 603 
Johnson, Albin (83-06056) 1269 
Johnson, James B. [81-03979 & 66 Or App 640 (1984)] 490 
Johnson, Ronald E. (83-09755) 1081 
Johnson, William B. (81-11060) 98 
Jones, B i l l y Joe (81-10929) 1230 
Jones, Danny J. (84-0016M) 131 
Jones, Deborah L. (81-10155) 377,677 
Jones, J u l i e R. (82-02680) 105 
Jones, Sharon A. (82-02227) 601 
Juedes, Gordan J. (83-03464) 193 
Keene, Jeannine M. (83-03876) 1342 
Keeney, Blanche M. (83-01840) 1161 
Kemp [67 Or App 270 (1984)] 525 
Kessler, Barbara (82-10440) 195 
Kester, Dwayne A. (82-07338) 1236 
Killmer, Virgie (83-00075) 328 
King, Mickey L. (83-06651) 776 
Kishpaugh, Calvin C. (82-10573) 249 
Kishpaugh, Danny D. (82-08701 & 82-08700) 1302 
Kleger, John P. (83-10245) 1260 
Knupp, Patricia M. (82-05092) 107,168 
Kolb, Marilyn (82-09022 & 81-11764) 789 
Kolleas, Kim D. (81-08951) 300 
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Claimant (WCB Number and/or Court Citation page(s) 
Kramer, Jerry L. (83-0274M) 916 
Kraus, Robert (82-10080) 65 
Kreutzer, John D. (80-04208) 284 
Kruger, Duane W. (83-01690) 1068 
Kruse, Edwin E. (82-06543) 251 
Kuhn (Reedy), Terri L. (83-01668) 1225 
Kunst, James R., (82-10956) 238,380,861 
Kurth, James A. (82-00866) 380 
L a f f i n , Forrest A. (82-01857) 1239 
Larsen, Arne A. (82-08045) 712 
Larson, Krista (82-02063) 66 
Lawson, Delbert (82-10501 & 82-11235) 1181,1320 
Lawson, Joe, Jr. (82-07403) 252,384 
Leary, Daniel [80-01939;296 Or 139 (1983);67 Or App 766] 400,970 
Leary, Thomas L. (82-07057 etc.) 737 
Leaton, Daniel J. (82-04006) 1081 
Lee, Robert E. (82-08616) 1331 
Leech, Rodney R. (82-08312) 1303 
Leep, Leroy E. (83-10391) 1345 
Letts, Lewis A, (82-06742 & 82-03720) 108 
Lewis, Wilbur A. (82-09923 & 82-09922) 1070 
Leyva, Jesse H, (83-04214) 1333 
Lindgren, Michael (83-03231) 288 
Lindsley, Dale A. (82-03716) 329 
Lindstrom, Keith (81-02758) 801 
Lobato, Raynell A. (83-04932) 1271 
Logan, Linda L. (82-09972 & 82-04865) 110 
Loggins, Jay D. (82-08796 & 82-06938) 1272 
Lomax, John A. (82-06937) 887 
Long, Patricia (81-06522 & 81-07006) 21 
Lopez Briceno, Jose (83-01697 & 83-01982) 1076 
Lopez, Jose (83-09336) 1162 
Lord, H.D. (83-00209) 1082 
Losinger, John (82-10633) 239 
Love [67 Or App 413 (1984)] 950 
Lowe, Douglas C. (TP 84-006) 609 
Luedtke, Mark (Employer, dba 4-Point Lumber) 298 
Lundmark, Steven (80-04474 & 80-03297) 604 
Lyon, Claude [81-11497 & 66 Or App 502 (1984)] 483,604 
Lyster, Phili p F. (83-00589 & 82-10572) 915 
Maarefi, Margaret [82-00194 & 69 Or App 527 (1984)] 1411 
Mack, B i l l W. (80-05084) 68,244,245 
Macki, Bobbie L. (82-10850) 57 
Maddocks, Elmer [82-01631 & 68 Or App 372 (1984)] 994 
Maddox, Charles (79-09937) 739,817 
Maloney, Neil D. (82-11178) 1071 
Marquis, Barbara G. (82-07973) 151 
Marquis, Wesley G. (82-09658) 742 
Marshall, William (83-01395 & 82-10740) 1306 
Martin, Clarence C. (80-08201) 587 
Martino, Smitt.y R. (83-07594) 1288 
Marvin, Robert L. [81-06759 & 76 Or App 40 (1984)] 500,1086 
Mashadda, Munzo (82-01374) 871 
Mathews, David S. [81-06365 & 66 Or App 175 (1983)] 460 
Mathieson, Gloria L. (83-07116) 1346 
Mathis, Glenn H, (83-10490) 1178 
Maxwell, James H. (82-04358) 40 
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Claimant (WCB Number and/or Court Citation page(s) 
May, Thomas C. (82-11838) 1144 
Mays, Richard W. (82-04471 & 82-05408) 807 
McAdams, Wayne [81-03758 & 66 Or App 415 (1984)] 468 
McBroom, Thomas W. (81-07286) 810 
McCabe, Peter S. (82-01704) 197 
McCallister, Delman L. (82-08954) 385 
McCollam, Michael S. (82-11448) 699 
McComber, Clair (83-06293 & 83-06294) 1309 
McConnell, Roy G. (82-04764) 203 
McFall, Dora (82-03984) 604 
McGarrah, Henry [79-05440 & 296 Or 145 (1983)] 403 
McGee, Loretta G. (82-10247) 152 
McGee, Monte J. (83-01382) 1350 
McGehee, Dena G. (81-10063 & 83-07112) 904 
McLees, Lawrence [81-02113 & 296 Or 772 (1984)] 934 
McMahan, Stacy (82-02934) 268 
McMillen, Travis N. (82-11143) 204 
Meacham, Ronald (82-01800) 386,636 
Means, Thomas E. (81-09925 & 81-09924) 1191 
Mell i s , Dawn G. (83-00058) 562 
Meola, Jerry J. (80-09459) 565 
Meredith, Frederick E. (84-0101M) 269 
M e r r i t t , Marcie J. (83-06869) 1305 
Mesa, Dalia [81-00393 & 66 Or App 161 (1983)] 235,453 
M i l l e r , Dan M. (83-01390) 245 
M i l l e r , Richard H. (83-03209) 718 
M i l l e r , Walter V. (83-09732) 1351 
M i l l s , Jeffrey A. (83-06423 & 83-06422) 714 
Mi t c h e l l , Doyle L.(83-05967 & 83-05968) 1179 
M o g l i o t t i , Ronald W. [81-10963 & 67 Or App 142 (1984)] 516,850,1076 
Moll, Ellen L. (82-06560) 1320 
Montgomery, Robert L. (83-04066) 1145 
Moore, Alana C. (82-10689) 1146 
Moore, Donald G. (82-09680) 113,398,1250 
Morey, Alvin C. (83-04275) 1103 
Morgan, Joyce A. (82-01415) 114 
Morris, Debra M. (83-03976) 826 
Morrow, Jan M. (82-11471) 1104 
Mortensen, Anton F. (82-11538) 1214 
Morton, Virg i n i a L. (82-07303) 390 
Mountain F i r Lumber [296 Or 639 (1984)] 928 
Mowry, Robert L. (82-10382) 331 
Myers, William C. (82-09689 & 82-09690) 851 
Neilson, Marguerite M. (79-10995 & 82-11189) 857 
Nelson, Patricia R. [81-1037 & 296 Or 246 (1984)] 424 
Nelson, Timothy J. (83-04002) 391,632,759 
Netland, Janis F. (83-07051 & 83-08243) 1252 
O'Bryan, William H. (83-08567 etc.) 1272 
O'Dell, John W. (83-02427) 1257 
O'Halloran, John J. (80-05999 & 81-08748) 611 
Ofzarzack, Kevin E. (82-05913) 1257 
Olson, Betty G. (82-08490) 827 
Olvera, Helen D. (82-00950) 1196 
Orman, Jo Wanda [82-03671 & 68 Or App 260 (1984)] 981 
Owen, Charlie W. (82-11633) 1216 
Oxford, Frederick D. (83-01496) 761 
Page, Dade Lee (CV-83014) 167 
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Page, Eugene A. (80-05763 & 80-07722) 288,602 
Panecaldo, Terese L. (83-03853) 1353 
Parker, Benjamin G. (82-09534) 69 
Parker, Loreta E. (83-04072) 1072 
Parker, Robert E. (82-00509) 7 
Parker, Thomas D. [80-10438 & 66 Or App 118 (1983)] 443,1165 
Parkerson, Jimmie (82-07754 etc.) 1240,1263 
Parks, John (82-01044) 790 
Parmer, Erma L. (82-05555) 1120 
Patino, Alberto G. (83-01003) 70 
Patterson, David R. (83-04696) 777 
Patterson, William [80-00133 & 68 Or App 98 (1984)] 974 
Patzke, Patrick J. (83-00758) 393 
Payne, Tommy G. (83-05914) 1148 
Perez, Jose G. (81-08151) 720 
Perkins, Robert G. (82-02991) 398,1050 
Peterson, Marvin E. (83-10708) 1279 
Petshow, David (80-08903 & 81-00263) 1323 
P h i l l i p s , Keith [80-06429 & 67 Or App 692 (1984)] 965,1273 
Pickett, Ronald A. (84-03535 & 84-05660) 1192 
Ponder, Robert E. (83-07403) 1325 
Poole, Clarence [81-08408 & 69 Or App 503 (1984)] 1407 
Porter, Raymond L. (83-00626) 1168 
Porter, Wayland A. (82-11772 & 82-09211) 560 
Powell, Richard L. (83-08438) 246 
Price, Noble [296 Or 311 (1984)] 428 
Price, Noble A. (82-10458 & 80-06188) 1105 
Price, Tillman E. (83-00575) 1076 
Proctor, Jerry L. [82-04509 & 68 or App 333 (1984)] 993 
Purcell, Thomas M. (82-04112)-- 643 
Quaring, B i l l y L. (82-08613) 1273 
Quayle, Edward J. (83-04708) 1106 
Rager, Glen (83-02590) 762 
Ramberg, Rhea A. [81-10707 & 66 Or App 766 (1984)] 494 
Ramsey, Frank (80-10768) 877 
Rater, O l l i e A. (82-09665) 1326 
Rees, Patricia A. (83-04763) 608 
Reese, Milo L. (82-05169) 1182 
Reijonen, Shirley A. (82-10703) 172 
Reining, Linda L. [80-01849 & 67 Or App 124 (1984)] 507,809 
Renfrow, C l i f f o r d (82-10835) 71 
Rennells, Stephan L. (82-05548 & 83-03723) 1360 
Reynaga, Candelario (82-10833) 753 
Reynolds, Lettie (82-02757) 1309 
Reznicsek, Joseph A. (83-06733) 1361 
Rice, Howard (82-07181) 1219,1277,1328 
Richards, Herbert E. (82-09437) 791 
Riddle, Charles (84-0330M) 1253 
Riddle, Roseanne (82-05279 & 82-08058) 905,1109 
Rippey, Gleason W. (82-11441) 778 
Ristick, J u l i e [80-08650 & 67 Or App 332 (1984)] 943 
Rivera, Guadalupe [69 Or App 281 (1984)] 1402 
Rivera, Guadalupe [82-02812 & 68 Or App 307 (1984)] 987 
Robb, John W. (82-11626) 747 
Roberson, Wanita F. (80-05203) 41 
Roberts, Carroll (83-00484) 883 
Roberts, Sylvia J. (82-11651 & 82-11028) 613 
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Claimant (WCB Number and/or Court Citation page(s) 
Robinson, Everett E. (82-08760) 1290 
Robinson, Maxine P. [81-10158 etc. & 69 Or App 534 (1984)] 141 
Robledo, Ramon (83-01632) 632 
Rodgers, Clarence J. (82-10142) 865 
Rogers, Bettie L. (81-06434) 615 
Rogers, Floyd E. (82-07063) 699 
Roller, Charles W. [68 Or App 743 (1984)] 1394 
Roller, Charles W. [82-00383 & 67 Or App 583 (1984)] 962 
Rosera, Mark L. (81-11752) 938 
Roth, Oscar (83-04188) 734 
Russell, John E. (83-01841) 678 
Ryder, Thomas C. (Employer, dba R & R Sheetmetal) 230,626 
Salmon, Donald E. (83-02400) 1170 
Sandberg, Donald G. (82-10128) 205 
Sarantis, Zoi [81-08881 & 69 Or App 575 (1984)] 1418 
Saxe, Gerald M. (83-01233) 1258 
Scheidemantel, Anna M. [81-00719 & 68 Or App 822 (1984)] 1395 
Schwab, Charles M. (83-02174 & 83-03635) 333 
Sebastain, Delores (83-08267) 1328 
Sellman, Thomas E. (82-10942) 1199 
Senner, Randal R. (82-05948 etc.) 1126 
Sexton, Lois V. (82-09417) 1170 
Shabot, Michael (83-02931) 636 
Shaw [81-239 & 297 Or 251 (1984)] 1380 
Sheperd, Sheryl A. (83-00661) 118 
Shewey, Fred & Sonya (dba Fred's PI ace)(81-05426) 1366 
Shields, Patrick A. (83-5953 & 83-5954) 134 
S h i l l i n g , Virginia S. [77-07450 & 66 Or App 600 (1984)] 484 
Shore, Delphia D. (83-06357 & 83-02286) 1295 
Shoulders, John A., Jr. (80-06247) 289 
Shternshteyn, David (83-04245) 1334 
Simkovic, Michael T. (83-06258) 1131,1227 
Sitton, David E. (81-05753) 773 
Skinner, Donna M. [80-03100 & 66 Or App 467 (1984)] 478 
Sliger, Ethel C. (81-08375) 908 
Slonecker, Randal J. (83-03647) 764 
Smeltzer, Robert (83-08160) 1364 
Smith, Joan E. (83-03703 & 83-06776) 253 
Smith, Warren C. (82-08811) 1063 
Snell-Bell, Cynthia D. (82-11765, 82-08072 etc.) 278 
Snively, John H. (83-03148) 394 
Snook, Robert L., Jr. (81-11090) 647 
Soderstrom, Gary 0. (81-05426) 1366 
Sorenson, Walter P. (82-0194M) 171 
Sottosanti, Alfred (83-05601) 1309 
Spady, Gertrude E. (81-09024) 621 
Sparkman, Charles (82-0087M) 765 
Sparkman, Charles (82-05888 etc.) 768 
Spore, Leland M. (82-03426) 153,1201 
Stangland, Danny V. (83-05129 & 83-05130) 780 
Starbuck, Terry L. [296 Or 238 (1984)] 419 
Stedman, Robert [81-01763 & 67 Or App 129 (1984)] 509,1086 
Steimer, Jack [81-08623 & 67 Or App 11 (1984)] 496,1242 
Stephenson, Guy E. (83-04982 & 83-04984) 1055,1056 
Stern, Ray A. (83-05299 & 82-11791) 1328 
Stevenson, Douglas E. (83-7767) 143 
Stiennon, Paul [82-02978 & 68 Or App 735 (1984)] 1392 
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Stier, Warren F. (81-10065) 334 
Stone, Mack E. (83-04031) 1371 
Stone, Mary (82-03564) 206 
Stone, Mary (83-00044) 43 
Strickland, Ervin M. (83-03097) 173 
Sullivan, Lawrence M. (81-06349) 243 
Sullivan, Roy C. (81-09296) 648 
Sutton, John E. (83-03867) 1182 
Swahlen, Clarence R. (81-07457) 1183 
Swearingen, Jerry W. (83-04446) 634 
Tallard, Charles G. (83-05025) 886 
Taylor, A.M. (83-06454 & 83-08820) 1372 
Taylor, Frank L. (82-06077) 650 
Taylor, Gene (82-0129M) 700 
Taylor, Gene R. [81-10917 etc. & 67 Or App 193 (1984)] 520 
Tec Equipment (Employer)(82-11445) 1171 
Teeter, Randy L. (83-00927) 848 
Templeton, Joe W. (82-08021 etc.) 1202 
Tennent, Marian E. (80-10141) 656 
Test, Thomas A. (82-10254 etc.) 1228 
Thomas, Douglas E. (82-02498) 8 
Thomas, Eugene [81-07043 etc. & 66 Or App 105 (1983)] 439 
Thomas, Gary R. (81-02240) 337 
Thomas, John R. (80-10051) 13,158,236 
Thomason, James W. (79-05982) 143 
Thompson, David A. (82-11445) 1171 
Thompson, Thomas A. (83-02840) 865 
Thorne, Diane B. (83-02928) 797 
Thornton, Lloyd S. (82-06122) 121 
Tims, J.T. (83-00234) 340 
Tommila, Richard L. (82-11237) 1192 
Toothman [66 Or App 169 (1983)] 457 
Torres, Michele D. (83-04871) 264 
Toynton, Mervyn A. (TP-84008) 1086 
Trevino, Juanita [80-07954 etc. & 66 Or App 410 (1984)] 465,866 
Tucker, Carolle J. (83-00889 etc.) 1374 
Turner, John R. (83-05570) 121 
Vaandering, William (82-07420 etc.) 1296 
Van Horn [80-02851 etc. & 66 Or App 457 (1984)] 472 
Van Ness, Duane J. (82-10596) 269 
Vance, Wayne L. (83-00281 & 83-00282) 1254 
Vanhoof, Ralph W. (82-08659 & 82-08458) 608 
Vining, James R, (82-05863) 72 
Vinson, William Z. (83-05605 & 83-05604) 801 
Volk, Wayne A. (83-04354) 1083 
Volkers, Walter W. (83-05701) 1309 
von Kohlbeck, Gerhard [82-03170 etc. & 68 Or App 272 (1984)] 983 
Waggener, Ronald L. (82-01476) 781 
Walker, Waunita M. (81-05204) 44 
Walker, Waunita M. (82-06208 & 83-01830) 1057 
Walker, William A. (82-11426) 1244 
Wallace, Jonathan [81-11546 & 68 Or App 371 (1984)] 993,1183 
Wallace, Samuel (81-02577) 172 
Wallis, Joyce K. (82-07707) 122 
Walton, Raymond F. (82-11734 & 82-11733) 210 
Webb, Frederick A. (82-05010) 22 
Webber, Arnold L. [80-03390 etc. & 66 Or App 463 (1984)] 476,1206 
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Welch, Deborah A. (83-03524) 679 
West, Frederick G. (83-01504) 1078 
Wheatley, Roy (83-0389M) 159 
Wheeler, Kevin D. [81-06963 & 66 Or App 620 (1984)] 488 
Whitaker, Rufus G. (83-02976) 1193 
Whiting, I r v i n g R. (82-11460) 341 
Whitman, Ray A. (83-00043 & 83-00726)—- 160 
Whittle, Thomas C. (80-05189) 343 
Widman, Lorrie L. [81-04271 & 66 Or App 472 (1984)] 480,566 
Wilkins, George N. [79-02117 & 66 or App 420 (1984)] 470 
Willard, Sam (82-06802) 217 
Williams, Betty L. (80-10620) 1133 
Williams, Elaine L. (83-02412) 290 
Williams, Robert B. (82-08105 & 82-07200) 3 
Williams, Suzann E. (83-04201) 1310 
Williamson, Mathilda D. (82-08506) 211 
Wilson, Donald S. (83-03621) 1149 
Windress, Douglas J. (83-01168) 735,809,1176 
Wolfe, Evelyn M. (82-09920) 168 
Wright, Charles R. (80-00470) 892 
Wright, Charles W. (83-03528) 1150 
Wright, Norman [82-01105 etc. & 68 Or App 302 (1984)] 985,1183 
Wright, Richard A. (82-11699) 1153 
Wyant, Clyde C. (82-07956) 1067 
Yager, Marvin C. (83-00187 etc.) 174,247 
Ybarra, Eduardo (83-02081) 1108 
York, Myrtle E. (82-00336) 23 
Young, Donald J. (82-06979) 1154 
Yuckert, Conrad M. (82-06221) 1135 
Zingani, Simon (81-06993) 139,859 
Zwahlen, Clarence [81-07457 & 67 Or App 3 (1984)] 495 
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